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COURT  RULES. 


SX7PBEMB  CX>UBT  OF  NEBKASBIA.* 


September  Term,  1808. 


L  (SlttliigB  Of  the  court.]— The  regular  pub- 
lic sesBloDB  of  this  court  will  be  held  on  the 
Brat  and  third  Tuesdays  of  each  month  at  9 
o'clock  a.  m.,  standard  time,  during  each 
term. 

2.  Section  1.  [SubmlsBion  of  cauaes.}— 
Causes  will  be  taken  up  and  heard  In  their 
order  on  the  docket.  Any  cause- may,  bow- 
erer,  be  snbrnltted  upon  the  written  stlpula- 
tioQ  of  the  parties  thereto  prorldlng  for  such 
submfnlon  on  printed  briefs  accompanied  by 
or  containing  an  agreed  printed  abstract  of 
ibB  record  and  evidence  upon  which  the  case 
la  to  be  determined.  WheneTer  a  cause  is 
rcarbed  and  the  brief  of  the  party  having  the 
affirmative  Is  not  on  file  the  Judgment  will  be 
ifflrmed  or  the  proceeding  dismissed.  When 
default  has  been  made  by  the  other  party 
■Dd  there  ki  due  proof  of  service  of  summons 
in  error  and  tbe  briefs  of  the  party  holding 
the  affirmative  are  on  file  with  proof  of  serv- 
ice thereof  within  the  time  provided  by  rule 
9.  he  may  proceed  ex  parte.  But  if  the  briefs 
ehall  be  served  or  filed  out  of  time,  although 
witbont  leave  of  court,  the  irregularity  shall 
be  deemed  waived  If  no  objection  be  made 
on  that  groond  at  the  time  of  service,  if  the 
delay  be  hi  that  respect,  or.  If  the  delay  be 
merely  In  filing,  within  thirty  days  there* 
■fter.  or  if  the  adverse  party  serve  and  file 
briefs  In  answer.  The  hearing  of  no  caTise 
rtmli,  however,  be  delayed  by  default  of  ei- 
ther party  In  wxrtng  or  filing  briefs.  To 
avoid  such  resnit  the  case  will  be  disposed  of 
SB  if  the  dellnqnent  party's  brief  had  not  been 
mred;  provided,  that  the  court  may  nnder 
'PKlal  clrctimstances  and  on  raltable  terms 
othenrlae  tvder. 

2.  Sec  2.  [Same.]— Grimlnal  caaea  will 
■tuid  advanced  for  bearing  wittiout  motion. 
The  court  will,  on  motion,  which  motion 
Ehall  be  mbmitted  without  argument,  ad- 
nace  fM  bearing  cases  which  have  once  or 
more  already  been  regularly  upon  tbe  docket 
of  tbe  eonrt  and  which  were  not  <m  such  for- 
mtr  occasion  dismissed  on  motion  of  the 
Ittrty  seeking  the  advancement.  A  confes- 
>ion  of  error  shall  be  deemed  equivalent  to  a 
dismissal  on  motion  of  the  party  confessing 
wror.  The  court  will  likewise  advance  cases 
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within  the  original  concurrent  jurisdiction  of 
this  court,  which  have  been  prosecuted  In  the 
district  court  and  brought  to  this  court  by  ap- 
pellate proceedings.  The  court  may  also  In 
its  discretion  advance  other  cases  if  they  in- 
volve questions  of  public  interest;  bnt  this 
power  will  not  be  exercised  except  In  cases 
of  grave  Import  and  serious  urgency. 

3.  [Order  of  hearing.]— The  court,  In  ad- 
vance, shall,  by  order,  designate. what  cases 
shall  be  submitted  and  when,  having  refer- 
ence to  the  OTder  of  time  In  which  such  cases 
were  originally  docketed.  Advanced  cases 
and  coses  in  which  rebearings  shall  have 
been  granted  will  be  placed  on  tbe  call  for 
the  sitting  of  court  next  following  the  ei^il- 
ratlon  of  the  time  for  serving  briefs  as  pro- 
vided by  tbe  rules. 

4.  [Ciiminal  cases— Second  transcript  un- 
necessary.]—Whenever,  In  a  criminal  case,  a 
writ  of  error  shall  be  issued  upon  a  certified 
transcript  of  a  record,  no  further  transcript 
shall  be  required  or  allowed  to  be  taxed  in 
tbe  bill  of  costs,  but  tbe  same  transcript  shall 
be  returned  with  the  writ,  and  shall  be 
deemed  sufficient,  unless  diminution  or  other 
objection  thereto  be  suggested. 

5.  [Time  for  oral  argument}— In  the  oral 
argument  of  a  cause,  the  time  allowed  the 
parties  on  each  side  shall  not  exceed  thirty 
minutes,  unless  for  special  reasons  the  court 
shall  extend  the  time.  Oral  arguments  on  a 
motion  will  be  limited  to  five  minutes  on  a 
side. 

6.  [Notice  of  motions.]— Every  application 
for  an  order  in  any  case  shall  be  in  writing, 
and  except  as  to  motions  for  rehearing,  shall 
be  granted  only  upon  the  filing  thereof  at 
least  two  days  before  the  hearing,  and  due 
proof  of  service  of  notice  on  the  adverse 
party  or  his  attorneys,  at  least  tbr6e  days 
before  the  hearing,  which,  in  all  cases,  must 
be  fixed  for  one  of  tbe  session  days  provided 
for  by  rule  1,  to-wlt:  the  first  or  third  Tues- 
dfty  of  any  mouth  during  term  time.  Tbe  no- 
tice herein  provided  for  shall  conform  to  tbe 
provisions  of  section  574  of  tbe  Code  of  Civil 
Procedure,  and  may  be  served  by  a  bailiff  of 
this  court,  or  by  any  sheriff  or  constiible  in 
this  state,  or  by  any  disinterested  perscyi; 
In  tbe  latter  case,  how«r|)iicettU9  Wt^Om£ 
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be  under  oath.  Fees  for  service  of  said  no- 
tice sball  be  allowed  and  taxed  as  for  the 
service  of  summons  In  proper  cases. 

7.  [Motions  for  rehearing,]— A  motion  for 
rehearing  may  be  filed  as  of  course  at  any 
time  within  forty  days  from  the  filing  of  the 
opinion  or  rendition  of  the  Judgment  of  the 
court  in  the  case.  Such  motion  must  specify 
distinctly  the  grounds  upon  which  It  Is  based, 
and  must  be  accompanied  by  a  separate  print- 
ed brief. 

8.  LMandatesJ— No  mandate  shall  lesue  In 
any  civil  case  during  the  time  allowed  for 
the  filing  of  a  motion  for  rehearing,  or  pend- 
ing the  consideration  thereof,  unless  specially 
ordered  by  the  court 

9.  [Briefs.]— Within  thirty  days  after  the 
docketing  of  a  cause  In  this  court,  and  within 
the  same  time  after  a  rehearing  shall  have 
been  allowed,  the  party  holding  the  affirma- 
tive stiali  furnish  a  printed  brief  of  his  points 
and  citations  in  support  thereof,  to  the  oppo- 
site party  or  his  attorneys  of  record,  by 
whom  In  turn  a  like  brief  In  reply  shall  be 
served  within  thirty  days  after  service  of 
the  first  required  brief,  or,  If  none  such  shall 
have  been  served,  then  within  thirty  days 
after  the  expiration  of  the  time  allowed  the 
party  holding  the  affirmative  the  other  party 
may  serve  such  brief.  Forthwith  after  serv- 
ice thereof  on  the  adverse  party,  each  party 
shall  file  with  the  clerk  of  this  court  ten 
printed  copies  of  the  brief  which  he  has  fur- 
nished the  opposite  party  or  his  attorney  of 
record,  with  proof  of  service  thereof.  Each 
brief  shall  by  number  designate  the  several 
pages  of  the  record  containing  matter  bear- 
ing upon  the  questions  discussed  In  such 
brief.  Every  reference  to  an  adjudicated 
case  shall  be  by  the  title  thereof,  as  well  as 
by  the  volume  and  page  where  It  may  be 
found,  and  the  particular  edition  of  any  text- 
book referred  to  must  be  given  In  connection 
with  the  cited  page  or  section  thereof. 

10.  [Briefs— How  printed.]— All  briefs  shall 
be  printed  on  good  book  paper,  small  pica 
type,  leaded  lines;  the  printed  page  to  be 
four  Inches  wide  and  seven  inches  long,  with 
a  margin  of  two  Inches;  but  the  type  In 
which  extracts  are  printed  may  be  small  pica 
solid  or  brevier  leaded.  The  heading  of  each 
brief  shall  show  the  title  of  the  cause,  the 
court  from  which  the  cause  was  brought,  and 
the  names  of  counsel  for  both  parties. 

11.  EGosti.]— When  the  parties  or  their  at- 
torneys shall  fumlab  tb^  printed  briefs  in 
conformity  to  the  rules  of  this  court,  or 
briefs  and  printed  alwtractB  under  stipulation 
for  submission  as  provided  for  in  rule  2,  It 
shall  be  the  duty  of  the  clerk  to  tax  a  print- 
er's fee  at  the  rate  of  one  dollar  for  every 
five  hundred  words  embraced  In  a  single  copy 
of  the  same,  against  the  unsucc^isful  party 
not  furnishing  the  same,  to  be  collected  and 
paid  to  the  successful  party  as  other  costs. 
When  onnecessary  costs  have  been  made  by 


either  party  the  court  will,  upon  applicatloD, 
onter  the  same  taxed  to  the  party  making 
them,  without  reference  to  the  disposition  of 
the  case. 

12.  [Security  for  costs.]— In  each  case 
brought  to  this  court  the  plaintiff  In  error, 
appellant,  or  relator  shall,  before  the  entry 
of  the  same  upon  the  docket,  give  security 
for  costs  by  filing  a  bond  In  the  sum  of  $5U, 
with  one  or  more  sureties,  conditioned  for  the 
payment  of  the  costs  of  this  court,  which 
bond,  In  cases  brought  on  error  or  appeal, 
must  be  approved  by  the  clerk  of  this  court 
The  obligation  of  the  surety  shall  be  com- 
plete, simply  by  endorsing  the  summ<»iB  In 
error  or  notice  of  appeal  or  by  the  execution 
of  a  formal  bond  for  costs,  and  such  surety 
shall  be  bound  for  tbe  payment  of  all  costs 
which  may  be  adjudged  against  the  plaintiff 
In  error,  appellant,  or  relator,  whether  either 
of  them  obtain  Judgment  or  not,  and  after 
final  Judgment  this  court  on  motion  of  the 
defendant  in  error,  appellee,  or  respondent, 
or  any  other  person  having  a  right  to  such 
costs,  or  any  part  thereof,  after  ten  days' 
notice  of  such  motion  may  enter  up  Judgment 
in  tbe  name  of  the  defendant  in  error,  ap- 
pellee, or  tbe  respondent  or  the  legal  repre- 
sentative of  either,  against  tbe  surety  for 
costs,  his  executors,  or  administrators  for  the 
amount  of  the  costs  adjudged  against  the 
plaintiff  in  error,  the  appellant,  or  the  relator 
or  so  much  thereof  as  may  remain  unpaid, 
and  for  accruing  costs.  Execution  may  be 
issued  on  such  Judgment,  as  in  other  cases, 
for  the  use  and  benefit  of  the  persons  enti- 
tled to  such  costs.  But  these  provisions 
shall  not  apply  In  causes  where  a  bond  or  un- 
dertaking has  been  filed  in  the  court  below, 
in  accordance  with  the  provisions  of  sections 
588  and  877  of  the  Code  of  Civil  Procedure, 
where  such  bond  is  conditioned  to  pay  costs, 
but  In  such  causes  the  transcript  filed  must 
show  the  giving  of  such  bond  or  undertaking, 
with  the  names  of  the  sureties  thereon;  nor 
shall  it  apply  in  criminal  cases  where  an 
affidavit  of  poverty  is  filed,  as  allowed  by 
section  608,  Criminal  Code.  Besides  the  se- 
curity fOT  costs  above  required  to  be  given 
when  a  cause  is  docketed,  the  party  docket- 
ing such  cause  shall  deposit  with  the  clerk 
$10  to  cover  clerk's  costs  that  may  be  made 
by  such  party  in  the  cause;  and  It  tbe  de- 
posit shall  at  any  time  be  exhausted  by  the 
party  making  the  same,  the  clerk  may  from 
time  to  time  require  such  party  to  deposit  a 
further  sum  of  f  5.  Upon  the  termination  of  a 
cause  any  sum  remaining  from  such  deposit 
not  applicable  to  clerk's  costs  Incurred  by 
the  party  making  tbe  d^wslts  shall  be  re- 
turned to  him. 

13.  [Capital  cases— Suspension  of  sentence.] 
—In  all  criminal  cases  brought  on  error  to 
this  court,  where  It  a{^ears  that  tbe  court 
below  has  passed  sentence  of  death  jjjfon  tbe 
plaintiff  In  error,  it  Is  w^ered  that  the  sen- 
tence and  Judsp^|)j^j|i@|^4Ciinta  tbe 
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(urtbv  order  of  thia  court,  and  it  shall  be 
tbe  dut;  of  the  clerk  to  endorse  such  suspen- 
eioD  upon  the  transcript  filed  in  said  cause 
aod  immediately  transmit  a  certified  copy 
thereof  to  the  otBca-  cbarged  with  the  ezecu- 
tioD  of  said  sentence. 

14.  [Trials  In  or^nal  cases.]— Whenever 
an  issue  of  fact  1b  presented  for  trial  in  an 
original  action  or  proceeding,  a  commission 
wUI  be  named  composed  of  two  resident  elect- 
on  o<  the  state,  of  different  political  affilla- 
dons,  who  aball,  under  the  direction  of  the 
coort,  odect  mcb  nnmbex  of  persona  having 
the  qnallfleatlons  of  Jurors  in  the  district 
court  as  may  be  designated  in  the  order  (rf 
ih^  appointment  A  venire  for  the  Jurors 
90  selected  will  he  Issued  by  the  clerk,  di- 
rected to  the  bailiffs  of  this  court  or  any 
Rheriff  or  sheriffs  of  the  state,  and  shall  be 
served  in  the  manner  prescribed  for  the  serv- 
ice of  Bummona.  Said  commissioners  before 
entering  upon  the  duties  of  their  office  shall 
take  and  subscribe  to  the  oath  prescribed  by 
section  1  of  chapter  10  of  the  Compiled  Stat- 
utes. 

15-  [Same.]— Each  party  shall  be  entitled 
to  three  peremptory  challenge's,  and  chal- 
lenges for  cause  may  be  made  by  either 
party,  the  validity  of  which  shall  be  deter- 
mined by  the  court  If,  from  challenges  or 
other  cause,  the  panel  shall  not  be  full,  the 
conrt  may  order  the  bailiff  to  fill  the  same 
from  bystanders  or  neighboring  citizens  hav- 
ing tbe  qnallfleatlons  of  electors. 

16.  [Same.]— The  Junwa  sommoned  or  call- 
ed as  above  provided,  or  such  of  them  as  are 
not  set  aside  or  challenged  as  will  make  up 
the  number  of  twelve,  shall  constltate  the 
Jory  for  the  trial  of  said  Issue  of  fact 

17.  [Same.]— Each  Joror  shall  be  entitled 
to  the  same  compensation  and  mileage  as  are 
IttOTlded  by  law  for  Jurors  In  civil  cases  In 
the  district  coort 

18.  [Syllabus  of  the  points  decided.]— A 
syllabus  of  the  points  decided  In  each  case 
shall  be  stated  In  writing  by  the  Judge  or 
commissioner  preparing  the  opinion,  and 
stKh  syllabus  and  opinion  shall  be  examined 
and  approved  by  the  conrt  before  the  same 
^all  be  rep<«ted. 

19.  [Becords  not  to  be  removed.}— The 
clerk  of  the  conrt  Is  answerable  for  all  rec- 
ords and  papers  belongtng  to  his  office,  and 
tb^  sbaH  not  be  taken  from  his  custody  un- 
less by  special  order  of  the  court,  or  a  Judge 
or  commissioner  tha«of,  but  the  parties  may 
have  cc^les  when  desired  by  paying  the  clerk 
therefor. 

20.  [Mandamus— Notice.]— In  all  cases  of 
Application  to  this  court  for  a  writ  of  manda- 
mus, a  reasonable  notice  must  be  given  to  the 
respondent  of  the  time  when  It  will  be  made, 
accompanied  by  a  copy  of  the  affidavit  on 
which  it  is  based,  nnless  for  special  reasons 
it  Is  otherwise  ordered. 


21.  [Admission  of  attorneys— Time  of  ex- 
amlnatlon.J-T-Examlnationa  of  applicants  for 
admission  to  the  bar  will  be  held  on  the  sec- 
ond Tuesday  of  June  and  on  the  third  Tues- 
day of  November  each  year. 

22.  [Same— Application  and  showing— Ger- 
tlflcate  of  sponsors.]— Each  applicant  for  ad- 
mission shall,  at  least  four  weeks  before  the 
day  set  for  examinations,  file  with  the  clerk 
of  this  court  a  written  request,  in  his  own 
handwriting  and  snbscrlhed  himself,  for 
admission,  together  with  his  personal  affida- 
vit as  to  his  age,  residence  snd  time  and 
place  of  study,  or  admission  and  period  of 
practice  In  courts  of  record  In  another  state 
or  a  territory,  and  the  certificate  or  affidavit 
of  at  least  two  citizens  of  good  standing  la 
the  community  where  the  applicant  resides, 
or  formerly  resided,  that  they  are  well  ac- 
quainted with  him  and  that  be  Is  of  good 
reputation  In  that  community  and  that  they 
believe  him  to  be  of  good  moral  character. 

23.  [Same— Admission  on  examination- 
Showing  by  applicant  and  preceptor— Educa- 
tional qualifications— Reputable  law  school.] 
—Each  applicant  for  admission  upon  exami- 
nation shall  also  show  by  his  own  affidavit 
and  by  the  affidavit  or  certificate  of  his  pre- 
ceptor that  the  applicant  has  regularly  and 
attentively  studied  law  under  such  precept- 
or's personal  supervision  and  direction  and  in 

i  his  office  for  at  least  two  years;  provided, 
,  that  after  the  Ist  day  of  July,  1904,  every 
such  applicant  shall  In  addition  to  making 
the  showing  set  out  In  rule  22,  make  proof  by 
his  own  affidavit  and  by  the  affidavit  or  cer- 
tificate of  his  preceptor  or  preceptors  that  he 
has  regularly  and  attentively  studied  law 
under  his  or  their  personal  direction  or  super- 
vision in  a  reputable  law  school  or  In  the 
ofltce  of  a  practicing  attorney,  or  partly  in 
such  school  and  partly  in  such  office,  for  a 
period  of  at  least  three  years,  at  least  one 
year  of  which  office  study  shall  have  been 
passed  In  a  law  office  In  this  state;  provided, 
also  that  each  applicant  shall  prove  either  by 
school,  college  or  teacher's  certificate  or  di- 
ploma, or  In  examination  before  the  bar  com- 
mission, that  he  has  had  preliminary  educa- 
tion, other  than  legal,  equivalent  to  that  in- 
volved In  the  completion  of  the  first  three 
years  of  a  high  school  course  accredited  by 
the  state  Department  of  Public  Instruction. 
A  reputable  law  school  within  the  meaning 
of  the  act  for  admission  to  the  bar  Is  one 
having  a  three  years  course  of  study  of  not 
less  than  thirty-four  weeks  a  year  and  actu- 
ally requiring  for  admission  to  regular  class 
standing  a  preliminary  education  equivalent 
to  a  Nebraska  High  School  course  of  three 
years,  and  requiring  of  each  regular  class 
day  recitation  averaging  at  least  ten  hours 
a  week,  if  it  be  shown  by  the  affidavit  of 
the  applicant  that  his  preceptor  la  dead,  or 
that  for  other  satisfactory  reasons  his  certifi- 
cate cannot  be  obtained,  there  may  be  sub- 
stituted therefor  the  certificate  ^^^^|^^- 
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ber  Id  good  at&nding  of  the  bar  of  the  county 
In  which  the  applicant  pursued  his  studies, 
and  who  may  be  pwflonaUy  cognizant  of  tbe 
facts. 

24.  [Same— Other  proof  of  character  and 
qnallflcatlonB  of  applicant.]— None  of  tbe 
facts  reQolred  for  qualifying  an  applicant  foi 
admission  sball  be  concluslTe^  eetabllabed 
by  tbe  foregoing  looof,  bnt  tbe  ai^llcant 
shall  In  hia  application  give  tbe  names  and 
addresses  of  at  least  three  (8)  persona  other 
than  those  whose  certlflcateB  he  preaenta,  of 
whom  Inquiry  can  be  made  in  re^rd  to  tbe 
applicant's  character  and  other  qualifications. 

25.  [Same— Payment  and  disbursement  of 
fees.]- The  applicant  shall  also,  with  his  ap- 
plication, deposit  with  the  clerk  the  sum  of 
flTe  ($5.00)  dollars.  The  clerk  shall  enter  all 
sums  so  received  in  a  book  or  account  kept 
for  that  purpose,  showing  date  and  name  of 
applicant,  and  sball  pay  the  same  out  on 
order  of  the  Chief  Justice,  in  payment  of  the 
expenses  of  such  examination,  and  for  no 
other  purpose;  that  is  to  say,  tbe  cost  of 
necessary  printing  and  stationery;  to  tbe 
clerk  for  each  oath  and  certificate  of  admifl< 
sion  Issued  to  an  applicant,  one  dollar  and 
fifty  cents;  to  each  member  of  the  com- 
mission conducting  tbe  examination,  bis  nec- 
essary traTellng  expenses,  and  for  personal 
expenses  while  actually  engaged  In  tbe  per- 
formance of  his  duties,  not  exceeding  five 
dollars  per  day. 

26.  [Same— Admission  from  another  state 
or  a  territory.]— Any  practicing  attorney  In 
the  courts  of  record  of  another  state  or  a  ter- 
ritory, having  professional  business  in  either 
the  supreme  or  district  courts  of  this  state, 
may,  on  motion  to  such  court,  be  admitted 
for  the  purpose  of  transacting  such  business, 
upon  taking  the  required  oath.  Any  such  at- 
torney desiring  to  be  admitted  to  practice 
generally  in  the  courts  of  this  state  must 
make  his  application  as  required  by  these 
rules  and  present  proof  by  satisfactory  cer- 
tificate that  he  Is  a  licensed  practitioner  In  a 
court  of  record  of  another  state  or  a  territory 
where  tbe  requirements  for  admission  when 
be  was  admitted  were  equal  to  those  pre- 
scribed in  this  state,  or,  that  he  has  prac- 
ticed law  fire  full  years  under  license  In  any 
state  or  territory. 

27.  [Same— Re^atratlon  at  commencement 
of  study—Form— Failure  to  register— Change 
of  preceptoiv-Fee.]— The  cleric  of  this  court 
shall  keep  a  register  In  which  subsequent  to 
July  1,  1904,  every  person  applying  for  ad- 
mission upon  examination  as  having  studied 
in  the  office  of  a  practicing  attorney  In  this 
state,  must  have  registered  at  the  beginning 
of  bla  term  of  study,  unless  good  cause,  other 
than  Ignorance  of  this  rule,  satisfactory  to 
the  commlsBlon,  be  shown  to  the  contrary. 


Such  register  shall  disclose  the  name  of  the 
student,  his  residence  and  the  name  and  ad- 
dress of  the  attorney  In  whose  office  he  is 
studying.  Tbe  application  for  registration 
sball  be  in  writing  and  may  be  formal  or  in- 
formal. In  case  of  change  of  preceptor  or 
removal  from  one  office  to  another,  such 
change  must  be  notified  to  the  clerk,  who 
will  note  It  on  the  register.  The  clerk  may 
require  a  fee  of  fifty  cents  from  every  appli- 
cant regUtered. 

28.  [Same  —  Commission  —  Appointment— 
Duties.]— The  court  will,  on  or  before  the 
opening  of  the  September  term  In  each  year, 
appoint  a  commission  composed  of  five  (5) 
persons,  learned  In  law,  to  conduct  examina- 
tions for  the  ensuii^  year.  The  commission 
so  appointed  shall,  prior  to  the  examinations, 
examine  the  proofs  of  qualiflcationB  filed  in 
accordance  with  tbe  foregoing  rules,  and  may 
make  such  further  Investigation  as  to  the 
qualifications  of  any  applicant  as  It  shall 
deem  expedient  On  the  day  appointed  It 
sball  commence  the  examination  of  appli- 
cants. The  method  of  conducting  tbe  exam- 
inations shall  be  left  to  the  discretion  of  the 
commission,  .It  being  expected  that  the  com- 
mission will.  In  the  conduct  of  such  exami- 
nations, and  in  tbe  investigation  of  the  quali- 
fications of  applicants,  take  care  that  no  per- 
son shall  be  recommended  for  admission  who 
has  not  In  all  particulars  shown  himself  to 
be  well  qualified.  Oral  examinations  shall 
be  reported  by  the  stenographer  of  this  court 

29.  [Same— Report.]— As  soon  as  practica- 
ble after  tbe  conclusion  of  tbe  examination, 
the  commission  sball  make  a  written  report 
to  the  court  of  Ita  condnsionB,  and  all  per- 
sons who  duLll  be  recommended  for  admis- 
sion by  a  majority  of  the  commissioners  shall 
thereupon  be  admitted  to  practice,  on  taking 
the  oath  prescribed  by  law. 

30.  [Same— Rejection  of  applicant:  Fur- 
ther certificate.]— If  an  applicant  shall  be  re- 
jected, he  shall  not  again  be  admitted  to  an 
examination  for  one  year  from  the  time  of 
such  rejection,  and  until  he  shall  file  a  cer- 
tificate that  he  has  studied  law  for  one  year 
since  his  rejection. 

31.  [Same— Graduates  of  tbe  College  of 
Law.]— Graduates  of  the  College  of  Law  of 
the  University  of  Nebraska  shall  make  appli- 
cation and  present  proofs  of  qualifications  in 
the  same  manner  as  other  applicants.  If 
found  otherwise  qualifled  by  the  commission- 
er, th^  Bball  be  admitted  without  examina- 
tion. 

32.  [Questions  not  InTOlved  In  litigation.]-- 
Only  questions  involved  in  matters  of  actual 
lltl^tion  before  the  court  will  be  entertained 
or  Judicially  determined*  and  no  opinion  will 
be  filed  In  answer  to  any  merely  hypothetical 
question. 
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£tiia  Life  Ins.  Oo.  Befabiendw  (Neb.)  04 
X.  W.  120. 

Amstrong  t.  Mayer  (Neb.)  OS  N.  W.  488. 

Biker  t.  Oillan  (Xeb.)  94  N.  W.  616. 

Bizbr  T.  Bmce  (Neb.)  95  N.  W.  34. 

Boerbik  t.  Christiaanse  (Neb.)  95  N.  W.  652. 

Brassch  v.  Cemetery  AsB'n  of  the  Byangelical 

Lutheran  Christ  Soc.  (Neb.)  95  N.  W.  646. 
Barkholder  t.  HoUicheck  (Neb.)  06  N.  W.  860. 

Chadrou   Loan    ft  Building  A8B*n  T.  Hares 

(Neb.)  95  N.  W.  812,  S68. 
Clark  r.  Commercial  Nat  Bank  (Neb.)  94  N. 

W.  858. 

CrewiaoB  T.  Oelschlegal  (Neb.)  94  N.  W.  814. 

DswiuDr  T.  Hartshorn  (Neb.)  96  N.  W.  801. 
Dnper  r.  Tncker  pfeb.)  95  N.  W.  1026. 

E^mt^  Tnut  Co.  t.  Omaha  (Neb.)  95  N. 

Rnt  Xat  Bank  t.  Awy  Plantff  Oo.  (Neb.) 

85  N.  W.  622. 
Pint  Kat  Bank  t.  Gibeon  (Neb.)  94  N.  W. 

&(>6. 

V'm  Nat  Bank  t.  Johnson  (Neb.)  94  N.  W. 

S37. 

Pirn  Nat  Bank      Wishard  (Neb.)  95  N.  W. 

1133. 

Folwm  T.  Pern  Plow  ft  Implement  Oo.  (Neb.) 
„K  N.  W.  636. 

Fmooot  Brewing  Co.  t.  Pekarek  (Neb.)  OS  N. 
W,  12. 

Oaoow  T.  Denney  (Neb.)  04  N.  W.  060. 
Grnnau  Nat  Bank  t.  Beatrice  Rapid  Transit 
k  Power  Co.  O^eb.)  05  N.  W.  49. 
Gibba  T.  MM  (Wis.)  98  N.  W.  1007. 


Oabert  T.  Qarber  (Neb.)  OB  N.  W. 

HItdicock  T.  Gothenbnrg  Water  Power  &  Irri- 
satlon  Co.  (Neb.)  95  N.  W.  asa 

Lamb  v.  State  (Neb.)  95  N.  W.  1050. 
Lemmert  t.  Gntbrie  Bros.  (Neb.)  05  N.  W. 
1046. 

Linraln  MIU  Go.      Wlssler  (Neb.)  95  M.  W. 

857. 

Linton  t.  Gathers  (Neb.)  95  N.  W.  1044. 

'esting 
(Neb.)  05  N.  W.  627. 
Maxwell  t.  Odell  (Neb.)  95  N.  W.  840. 

Omaha  Bridge  &  Terminal  R.  Co.  T.  Whitney 

(Xeb.)  04  N.  W.  513. 
Omaha  Bar.  Bank  t.  Omaha  (Neb.)  86  N.  W. 

593. 

Omaha  St  R.  C!o.,  Boeson  (Neb.)  04  N.  W. 
610. 

Parton  t.  Scott  (Neb.)  92  N.  W,  611. 
Porter  t.  Parker  (Neb.)  04  N.  W.  128. 

Rice  T.  Allen  (Neb.)  05  N.  W.  704. 
Kiley  t.  Missouri  Pac.  R.  Co.  (Neb.)  95  N.  W. 
20. 

Rnssell  t.  State  (Neb.)  02  N.  W.  751. 

Schick  V.  Whitcomb  (Neb.)  04  N.  W.  1023. 
Shall  v.  Barton  (Neb.)  93  N.  W.  132. 
Snyder  v.  Johnson  (Neb.)  05  N.  W.  692. 

Waller  t.  Deranleea  (Neb.)  94  N.  W.  1038. 
Western  Union  Td.  Co.  t.  Wakefield  (Neb.) 

95  N.  W.  659. 
White  T.  Whitney  «eb.)  04  N.  W.  1012. 
Williams  T.  State  (Neb.^  05  N.  W.  1014. 
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DETBOIT  8ALT  GO.  T.  NA.TIONAL  SAI/T 
CO. 

(Sapnme  Court  of  Michigan.  3xt\j  14,  1903.) 

CONTRACTS— CONSTRUCTION  —  RBSTRAINT  Of 
TRADB-UONOPOLIB3-SURR0UNDINO 
CIRCDHSTANCBS— BVIDBNOB. 

1.  On  a  question  aa  to  vh«th«r  a  contract 
proTiding  for  the  aale  to  defendant  of  the  en- 
tire oatput  of  salt  manufactured  by  plaiutifF 
was  illegal  as  in  restraint  of  trade  and  in 
liolation  of  antl-tmst  laws,  it  was  competent 
to  ihov  the  drcnmstancea  attending  the  mak* 
ing  of  die  contract,  the  object  in  view,  and 
tin  coBstmctiou  placed  on  It  by  the  parties, 
•f  eridenced  bj  their  dealings  under  it. 

2.  Where  there,  is  dispute  and  uncertainty  as 
u>  the  intention  and  knowledge  of  parties  to  a  - 
rontract,  not  illegal  on  Its  face,  the  question 
shoold*  be  submitted  to  the  jury,  but,  where 
tlie  evidence  is  consistent  only  with  an  unlaw- 
ful object  on  the  part  of  all  the  parties,  it 
■bonld  not  be  anbrnitted. 

3.  la  an  action  on  a  contract  by  which  plain- 
tiff corporation  agreed  to  sell  to  defendant  the 
ecrire  output  of  salt  manufactured  by  plaintiff, 
and  which  contained  provisions  under  which  de- 
fi^idant  might  stop  the  manufacture  on  piur- 
ment  of  certain  amounts,  the  defense  was  u- 
legality  of  the  contract  It  appeared  that  plain- 
tilfi  president,  who  made  the  contract,  knew 
that  defendant  controlled  the  market  in  the 
eastern  states,  and  that  it  controlled  some  plants 
in  the  sf^on  of  country  in  which  plaintiffs 
plant  was  located,  and  was  trying  to  obtain  con- 
trol of  otbers;  and  letters  between  the  de- 
feadim  and  the  president  showed  Aat  he  was 
(MtiBg  options  for  defendant  on  other  planti^ 
and  raowed  a  winingness  by  the  president  to 
aid  defendant  in  closing,  and  preventing  the 
eooatmctioa  (^posing  plants.  Several  con- 
tracts ^ilar  to  the  one  in  controrersy  had 
ben  drawn,  and  considered  prior  to  its  execu- 
tion, but  had  been  rejected  because  containing 
pmrisions  illegal  on  their  face.  PlaintifCs  pres- 
idcDt  testified  that  he  was  unaware  of  an  un- 
lawful object  on  defendant's  part  to  gain  a 
monopoly.  Held  that  if  the  contract  was  not 
aitgal  on  its  face,  it  was  so  in  view  of  th6 
drcntDstanees,  and  plaintiff  could  not  recover 
thereon. 

i.  It  was  proper  on  cross-examination  of 
tUmtiFa  prendent,  fn  order  to  refute  hie  tea- 
tfanoDy,  to  ask  him  if  he  did  not  fcuow  that  de- 
fendant corporation  was  a  monopoly,  and  that 
it  soaghc  to  control  the  marked  and  that  It 
marie  other  contracts  with  salt  manufactnrers. 

Grant  dissenting. 

Error  to  Glrcnlt  Court.  Wayne  Ooimty; 
Bohert  ■.  Fnxer.  Judges 

Action  b7  the  Detroit  Salt  Oompany 
■fsinst  tbe  National  Salt  Company.  Judg- 


ment  tor  plaintiff,  and  defendant  Wi^  er- 
ror. Beroaed. 

Thomas  A.  D.  Weadock  (John  A.  McKay, 
of  counsel),  for  appellant  ClaA,  Durfee  & 
Allor  (Gray  ft  Ony.  of  connael),  for  i^pellee. 

HOOKBB,  a  J.  The  plaintiff  la  a  Michi- 
gan corporation;  tbe  defendant  a  corporation 
oqcanlaed  under  tbe  law  of  New  Jersey. 
Both  are  engaged  In  tbe  mannfkctnie  and 
Bale  of  Bait  Tbe  plaintiff  baB  a  plant  at 
Detroit 

This  action  le  brought  to  recover  tbe  pur- 
chase price  of  a  Quantity  of  salt  sold  by  the 
plaintiff  to  the  defendant  The  latter  has 
appealed  from  a  TWdlct  and  Judgment  of 
about  910,000. 

The  recoT^  Is  based  upon  a  written 
contract  which,  though  dated  July  28,  lfi90, 
was  executed  In  October  of  the  same  year. 
The  principal  defense  is  that  the  contract 
la  in  restraint  of  trade,  and  In  violation  of 
tbe  antl-tmst  laws  of  tbe  state  and  nation, 
and  therefore  Illegal  and  void.  We  Insort 
It  In  fnU: 

"This  agreement  made  this  twen^-eighth 
day  of  July,  188B,  between  the  Detroit  Salt 
Company,  a  corporation  of  Michigan,  Its  suc- 
cessors or  assiguB,  party  of  tbe  first  part  and 
the  National  Salt  Company,  a  corporation  of 
New  Jersey,  Its  successors  or  assigns,  party 
of  the  second  part. 

"Wltnesseth;  That  for  and  In  can^dei^ 
ation  of  tbe  sam  of  one  dollar  ($1.00)  and 
other  valuable  consideration,  paid  by  the 
party  of  the  second  part  to  the  party  of  the 
first  part,  receipt  of  which  la  hereby  ac- 
knowledged, the  party  of  tlie  first  part  here- 
by sells  to  the  party  of  the  second  part, 
their  production  of  aalt  made  at  their  works, 
situated  on  tbe  line  of  the  Wabash  Ballroad, 
In  Wayne  county,  state  of  Michigan,  for 
the  tenn  of  five  (6)  years,  commencing  on  tiie 
first  day  of  October,  1889,  upon  the  follow- 
ing terms  and  conditions: 

"I.  Fur  tbe  first  300,000  barrela  of  salt  of 
280  11)8.  each  delivered  per  annum,  38c  for 
each  and  every  280  lbs.  of  No.  1  Medium 
salt  and  28c  for  each  and  every  280  lbs.  of 
No.  2  Medium  salt  delivered  on  warehouse 
floor  of  plant  of  party  |9|i^^)@ol!^f^ 
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salt  manufactured  In  excess  of  300,000  bar- 
rels, price  shall  be  fifteen  cents  (15c)  per  280 
lbs.  of  salt,  delivered  as  aforesaid.  Any 
dairy  or  table  salt  wbich  may  be  required 
by  the  second  party  will  be  furnished  by 
first  party  within  their  capacity  to  produce 
same  at  45c  per  280  lbs. 

"II.  Invoices  for  shipment  shall  be  ren- 
dered promptly,  and  statements  shall  be  ren- 
dered upon  tiie  last  working  day  of  each 
month  for  shipments  made  during  that 
month.  Payments  therefor  shall  be  made 
not  later  than  the  15th  day  of  the  next  month 
succeeding  shipment  for  all  Invoices,  except 
such  Invoices  concerning  which  there  may  be 
a  dispute  as  to  quantl^  w  quality,  such  in- 
voices to  be  settled  when  adjnstmrait  bu 
been  agreed  upon. 

"III.  Should  party  of  the  second  part  fall 
to  remove  salt  hereby  sold,  in  sufficient  quan- 
tities BO  as  to  enable  the  party  of  the  first 
part  to  run  said  plant  to  Its  full  capacity, 
thereby  necessitating  the  suspension  of  man- 
ufacture In  all  or  any  part  of  said  plant; 
because  of  lack  of  storage  room  due  to  fail- 
ure of  party  of  second  part  to  remove  said 
salt,  then  five  days  after  due  notice  in  writ- 
ing to  second  party  of  such  failure,  the  par- 
ty of  the  second  part  shall  pay  to  the  parly 
of  the  first  part,  as  liquidated  damages,  the 
sum  of  16c  per  280  lbs.  of  salt  not  manufac- 
tured in  consequence  thereof,  for  a  period  of 
time  not  exceeding  six  months  in  the  aggre- 
gate In  any  one  year;  and  for  any  time  ex- 
ceeding six  months  in  any  one  year  (dating 
from  the  date  of  this  agreement),  the  sum  of 
32c  per  barrel  upon  estimated  capacity  of 
said  plant  or  any  portion  thereof  that  may 
be  closed  down  In  consequence  of  the  fail- 
ure of  said  party  of  the  second  part  to  re- 
move salt  as  heretofore  agreed.  The  ca- 
pacity of  said  plant  to  be  determined  by  tak- 
ing 150  barrels  of  salt  of  280  lbs.  each  as  an 
average  dally  production  of  each  pan  and 
mnltlplyiug  the  same  by  the  number  of  pans 
idle,  not  exceeding  six,  however,  that  being 
the  number  In  said  plant. 

"IV.  It  Is  distinctly  understood  that  the 
party  of  the  first  part  makes  no  obligation  to 
deliver  a  specific  quantity  of  salt,  but  tliey 
do  agree  to  deliver  to  the  party  of  the  second 
part  their  entire  production,  and  their  fail- 
ure to  do  so  shall  be  settled  by  liquidated 
damages  to  be  paid  the  party  of  the  second 
part  by  the  party  of  the  first  part,  of  thirty- 
five  thousand  ($35,000)  dollars  per  year. 

"V.  And  the  party  of  the  first  part  does 
hereby  license  the  party  of  the  second  part  to 
the  exclusive  name  as  trade  mark,  and  to  the 
organization  of  the  Detroit  Salt  Company  dur- 
ing the  period  of  this  contract 

"VI.  Party  of  the  second  part  hereby 
ngreea  to  ship  via  Wabash  Railroad  the  en- 
tire production  of  salt  hereby  purchased,  pro- 
viding the  facilities  furnished  and  the  rate 
of  freight  made  by  the  Wabash  Railroad 
Company  are  as  advantageous  as  those  giv- 
en by  competitive  lines,  and  the  prevailing 


freight  dlflferentlal  between  Saginaw  Valley 
points.  Clercland  and  Detroit,  maintained. 
It  is  understood  In  this  connection  that  any 
favorable  privileges  granted  by  the  Wabash 
R.  R.  Co.,  and  now  enjoyed  by  the  party  of 
the  first  part,  shall  accrue  to  the  advantage 
of  the  party  of  the  second  part. 

"VII.  The  party  of  the  first  part  agrees  to 
assign  all  contracts  for  cooperage,  specifical- 
ly described  In  Exhibit  A  hereto  attached, 
to  the  party  of  the  second  part,  and  to  sell 
to  the  party  of  the  second  part  all  cooper 
stock,  bags  and  pockets  that  said  party  of 
the  first  part  has  on  band  October  1st  at 
cost.  Also  to  sell  all  salt  on  hand  on  Octo- 
ber Ist  at  the  same  price  as  stated  in  para- 
graph one. 

"VIII.  In  the  event  of  the  destruction  of 
the  plant  belonging  to  the  party  of  the  fint 
part,  as  a  whole,  or  In  part,  by  fire  or  othe"- 
canse,  they  shall  have  the  privilege  of  re- 
building the  same  to  Its  present  capacity. 

"It  is  understood  that  the  price  named  here- 
in is  based  upon  the  present  price  of  fuel 
which  is  $1.25  per  ton  for  Pittsburg  No.  8 
coarse  slack,  and  $1.10  per  ton  for  Hocking 
coarse  slack  f.  o.  b.  Detroit  Any  advance 
In  same  Is  to  be  borne  by  the  party  of  the 
second  part  and  any  decline  to  aecroe  to  tbelr 
benefit. 

"In  Witness  Whereof,  the  parties  hereto 
have  caused  these  presents  to  be  duly  exe- 
cuted on  their  behalf,  by  their  respective  of- 
ficers, and  their  respective  Incorporateil  seals 
hereunto  affixed. 

"[Signed]      Detroit  Salt  Go. 

"[Seal.]  By  J.  M.  Mulkey.  Ft. 

"National  Salt  Co. 

"[Seal.]  By  A.  S.  White,  Prest 

"Attest:   Jno.  Alvin  Young." 

The  defendant  claims  that  the  trial  Judge 
should  have  directed  a  verdict  In  Its  fa- 
vor, instead  of  leaving  to  the  Jury  the  ques- 
tion whether  the  contract  was  Illegal  and 
void.  The  Important  questions  presented  by 
the  record  are:  (1)  Can  we  say  that  the 
contract  la  illegal  upon  its  face?  (2)  Can  we 
say  that  it  should  be  so  construed,  In  the 
light  of  the  undisputed  circumstances  at- 
tending Its  making,  and  the  dealings  under 
It?  (3)  Was  there  error  In  the  exctualon  of 
answers  to  questions  asked  upofi  the  crosS- 
examination  of  the  plaintiff?  <4)  Shoald  we 
say  that  the  verdict  was  so  clearly  at  vari- 
ance with  the  weight  of  evidence  as  to  re- 
quire a  reversal? 

1.  Was  the  contract  Illegal  upon  Its  face? 
Counsel  for  the  defendant  Insist  that  upon 
its  face  this  writing  provides  for  a  lawful 
sale  of  plalntitTs  salt  and  contains  no  agree- 
ment that  is  In  restraint  of  production  or 
trade,  or  that  lu  any  way  violates  the  pro- 
visions of  the  anti-trust  laws.  The  contract 
provides  for  the  sale  of  plaintiff's  entire  out- 
put of  salt.  The  price  to  be  paid  was  31 
cents  a  barrel  up  to  300,000  barrels  per  an- 
num, and  16  cents  per  barrel  for  all  in  excess 
thereof,  the  salt  to  bo  ^ellvj^i^^^^the  floor 
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of  plalntUTs  warehouae.  It  was  provided 
tbat  U  plaintiff  Aould  sell  any  of  Its  product 
to  otlim.  It  flbould  forfeit  and  pay  to  the  de- 
fendant the  Buin  of  $35,000,  and.  if  the  de- 
taidant  should  interrupt  the  manufacture  of 
salt  by  the  plaintiff.  It  ahould  pay  to  plain- 
tiff, (or  ita  damages,  16  cents  p»  barrel  tq»- 
OD  the  aravfie  daily  output  for  the  preceding 
tluee  months,  (or  a  period  o(  not  exceeding 
lix  mtmtbs,  and  32  cents  a  barrel  after  six 
months.  The  contract  contained  "a  license  of 
the  exclusive  name  of  the  plaintiff,  as  a 
trade  mark,  and  the  organixatlon,"  and  it 
tHnvided  that,  in  case  of  destruction  of  the 
plant  Ity  flre^  the  plaintiff  might  rebuild  to 
[ts  former  capacity.  We  can  aoncelve  of  a 
bona  tide  deaire  on  the  part  of  the  defendant 
to  porebase  plaintiff's  salt  to  the  extent  of 
300.000  barrels  at  81  centa  per  barrel,  and  a 
wllllugneaa  to  take  salt  in  excess  of  tbat 
amount,  If  It  could  boy  such  excess,  at  a 
anfflctently  reduced  price.  And  we  can  on- 
dnstand  bow  tbe  plaintiff  might  be  willing 
to  make  a  radical  reduetton  Id  price,  for  such 
excess,  for  tbe  sake  of  a  satisfactory  price 
tar  tbe  first  800,000  banels,  and  the  assure 
aoce  of  a  market  for  all  that  it  might  pro- 
duct On  the  other  band,  we  can  understand 
tbat,  if  defendant'a  object  was  to  reduce  pro- 
dnedon.  a  contract  by  which  It  secured  the 
ris&t  to  purchase  sncb  excess  at  less  than 
cost  of  Reduction,  especially  when  fortified 
by  the  right  to  oact  a  $85,000  penalty  for 
selling  to  others,  wonld  pretty  effectively 
prevent  the  mannfitctnre  ot  any  excess.  It 
vonid  be  as  efflcaclous  as  an  express  agree- 
meat  tbat  plaintiff  should  reduce  hts  output 
to  300,000  barrels,  or  that  he  should  not  in- 
crease his  capacity  beyond  that  amount 
With  notbtaig  upon  the  (Ace  of  the  agreement 
to  show  the  capacity  of  the  plant,  or  the  val- 
ue of  salt,  or  the  cost  of  Its  production,  we 
cannot  say  tbat  the  bare  contract  of  pur- 
chane  at  the  prices  named  was  an  Illegal  con- 
tract; and.  If  that  were  all  tbat  this  contract 
attempted  to  provide  for,  It  would  be  clear 
Out  we  could  not  declare  this  contract  Ille- 
gal iqwn  Its  face,  whatever  we  might  be  Jus- 
UQed  in  ssytng  when  it  should  be  viewed  in 
tlie  light  of  attending  circumstances.  We 
night  think  a  difference  of  60  per  cent,  on 
tbe  price  of  sncb  a  staple  commodity  a  radical 
cut  to  make  if  tbe  parties  expected  free  com- 
petition In  the  market,  and  be  suapldons  of 
tbe  purpose  of  the  parties,  but  this  would  not 
]ustil>  us  In  holding  the  contract  Illegal  up- 
on Its  (ace.  Thla  suspicion  may  justly  be 
iucreaMd  when  we  find  that  the  partlea  have 
antldpated  a  Imacb  of  the  contract  by  de* 
fendant  whereby  production  should  be  re- 
duced, and  made  provisions  under  which  the 
defendant  ml^t  stop  the  manufacture  1^ 
allowing  the  flow  to  remain  filled  with  its  salt 
toe  a  given  price  par  barrel  en  tbe  capacity 
of  tbe  mill,  which  stooge  could  practlcaUy 
be  eontlniied  indefinitely  at  that  price  1^ 
clearing  tbe  floor  once  in  six  months.  There 
can  be  no  question  tbat  the  defendant  could 


practlcaUy  dose  up  this  plant  under  this  con- 
tract Whether  it  could  afford  to  do  It  <m 
the  basis  of  16  cents  a  barrel  we  do  not  know, 
but  we  can  conceive  of  a  price  tbat  would  be 
quite  convincing  that  such  action  would  be 
profitable.  When  we  take  these  proviatons 
into  consideration,  with  the  somewhat  pe- 
culiar agreement  about  the  use  of  plain- 
tiff's name  and  organization,  the  ¥35,000  pen- 
alty for  selling  to  others,  and  the  llmltfttion 
on  the  capacity  in  ease  plaintiff  should  have 
occasion  to  rebuild,  we  think  there  Is  much 
t^n  the  face  of  tbe  contract  to  indicate  tbat 
tbe  parties  had  In  contemplation  the  control 
of  plaintiff's  production.  But  conceding, 
thoogh  not  deciding,  tbat  we  should  not  hold 
tills  contract  to  be  illegal  npon  ita  face,  we 
will  next  consider  tbe  dreuniBtances  under 
which  it  was  made,  and  see  whether  tiiey 
throw  anch  light  upon  tbe  intention  of  the 
partltw  as  to  conclusively  establish  tbe  Uto 
gnllty  of  this  sale  of  salt 

2.  Were  tbe  surrounding  drcnmstances 
sncb  as  to  conclusively  establish  the  illegal- 
ity of  the  contract?  The  testlmcmy  o(  Mr. 
Mnlkey  shows  that  about  the  time  of  ttaefa' 
negotiatloDa,  the  Natltmal  Salt,  Company  con- 
trolled some  planta  In  tbe  Saginaw  Valley 
and  Hanlstee,  and  he  knew  that  tbey  wrae 
trying  to  get  others,  though  he  says  tiiat 
White  '"vras  pretty  care(ul  not  to  tell  him 
what  other  eontracte  he  had  made."  He  ad- 
mitted tbat  the  purpose  of  making  this  eon- 
tract  waa,  in  Ita  Inc^tlon,  to  lower  tbe  price 
of  -salt  because  the  Michigan  Salt  Associa- 
tion had  sent  salt  into  tbe  territory  of  the 
National  Salt  G(Mnpaiv  and  depressed  Its 
trade,  and  tbat  company  vranted  to  lease 
plaintiff's  vrarks,  with  a  view  to  throwing 
salt  on  tbe  market  to  injure  the  Michigan 
Salt  Association,  and  threatened  to  build 
large  works  and  injure  tbe  plaintiff's  busi- 
ness, unless  it  acceded  to  Ita  proposal.  He 
stated  that  before  the  contract  sued  upon  ms 
made  be  was  willing  to  contract,  for  bis  com- 
pany, that  it  should  not  sell  any  salt  east  of 
the  MlsslBslppl  rirer,  though  he  knew  tbat 
tbe  freight  ratea  beyond  that  boundary  were 
prohibitive,  and  he  also  knew  that  tbe  Na- 
tI(Hial  Salt  Company  contn4Ied  the  market 
in  New  Yatk  and  the  Eastern  states.  He 
testified  that  he  did  not  recollect  any  convex 
satlon  to  tbe  effect  that  other  planta  were  to 
be  closed,  to  limit  the  production  of  salt  but 
that  this  talk  having  covered  a  period  of 
ttiree  montbay  there  might  have  been,  and 
probably  was,  conversation  of  that  kind. 
Shall  we  believe  this?  Mulkey  also  tesHflcd 
that  for  a  period  previous  to  tiie  making  of 
fbis  contract  men  engaged  in  the  salt  trade 
were  In  and  out  oi  bis  office,  discussing  the 
matter,  and  he  knew  that  they  were  negotlnt- 
Ing  with  the  National  Salt  Company,  and 
that  Mr.  White  was  the  man  wbo  got  the 
salt  muiufacturers  together.  He  also  knew 
hy  report  what  tbe  National  Salt  Company 
was  doing  in  the  way  of  maktqg  other  con- 
tracta;  that  it  controy^,^|]@^§|l0g^w 
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York  and  the  Eastern  states.  On  September 
20,  1899,  he  wrote  White  that  some  Bay  City 
men— McEwan  and  Rouse— wanted  some  In- 
formation regarding  an'angemeDts  he  ^Wbtte) 
had  made  with  salt  companies  outside  of  the 
association,  and  would  like  to  arrange  mat- 
ters wltli  him,  giving  the  amount  of  their  pro- 
duction, and  stating  that  he  would  probably 
hear  from  them.  Letters  between  the  parties 
show  that  Mulkey  was  getting  (^tlons  for  the 
National  Salt  Company.  This  related  to  some 
plants  west  of  the  MIsslBBlppl  river.  As  bear- 
ing upon  the  relations  of  the  parties  we  in- 
sert some  of  the  correspondence: 

Letter  of  January  6, 1900,  Mulkey  to  White: 
**I  saw  Mr.  Mulvane  in  Chicago  last  week, 
who  says  they  are  going  to  build  In  Michigan. 
Better  settle  with  them  If  yon  can,  on  reoBon- 
able  terras." 

Letter  of  January  7,  Mnlkey  to  White: 
"While  we  very  much  prefer  running,  we  be- 
lieve under  the  circumstances,  It  would  be 
well  to  close,  but  this  of  course  Is  a  matter 
for  you  to  determine." 

Letter  of  January  18,  1900,  Mulkey  to 
White:  "We  were  in  hopes  when  we  became 
Identified  witli  your  company  in  the  purchase 
of  stocic,  that  we  should  be  considered  one  of 
your  company  and  not  some  one  who  was 
trying  to  take  advantage  of  you,  but  every 
point  seems  to  be  fought  out  as  though  we 
were  simply  pirates  in  the  field.  We  have 
had  repeated  propositions  made  to  us  to  start 
people  in  the  salt  business,  and  propositions 
which  would  undoubtedly  have  made  ns  good 
money,  but  we  have  discouraged  everything 
all  we  could,  as  letters  In  our  possession  will 
show;  in  other  words  we  are  doing  our  very 
best  to  live  up  to  the  spirit  of  our  agreement, 
and  we  regret  very  much  that  these  misun- 
derstandings are  coming  up  all  of  the  time, 
and  we  feel  that  the  matter  most  be  settled 
now  once  for  all,  and  we  want  them  settled 
before  this  contract  is  ratified.'* 

Letter  of  February  9,  1900,  Mulkey  to 
White:  "It  seems  to  the  writer  that  an  effort 
should  be  made  to  stop  the  building  of  the 
plant  at  Port  Huron.  I  understand  that  It  Is 
backed  by  Griggs  and  Coc^r  of  Dulutb.  and 
this  might  be  on  account  of  their  not  being 
able  to  get  association  salt  to  sell.  This  Is  a 
very  strong  concern  and  has  always  been  a 
menace  to  the  business  and  once  they  are  in 
they  win  be  In  to  stay.  I  am  very  much 
afraid  that  the  policy  being  followed  out 
here  Is  going  to  build  up  several  different 
manufacturers,  which  In  the  end  will  be 
worse  for  ns  than  we  will  gain  by  our  deal, 
aa  the  fight  will  be  all  the  longer  when  it 
does  commence.  We  feel  that  every  effort 
ought  to  be  made  to  prevent  the  building  of 
every  plant  possible.  I  should  like  to  talk 
this  matter  over  fully  with  you  when  you 
come  out" 

Letter  of  October  11,  1900.  Mulkey  to 
White:  "I  had  a  long  talk  with  Irvine  & 
Wise  today,  and  they  were  very  much  but* 


prised  to  learn  that  our  plant  was  shot  down. 
I  gave  them  a  few  facts,  and  I  am  sitlsfied 
it  has  put  them  to  thinking;  but  unless  they 
are  getting  somebody  to  put  up  all  the  money. 
It  may  deter  them  from  building.  On  this 
account  we  think  the  closing  might  be  of  ben- 
efit in  two  ways." 

Letter  of  November  12, 1900,  White  to  Mul- 
key: "I  have  no  doubt  these  repairs  were 
necessary,  but  I  see  no  reason  why  yon 
should  consume  the  time  in  making  repairs, 
which  we  pay  joa  for  to  cnrtall  the  produc- 
tion of  salt" 

Letter  of  December  22,  1900:  have 
been  repeatedly  solicited  to  enter  combina- 
tions which*  were  very  alluring,  but  have 
stood  aloof  as  we  felt  that  we  wanted  to  do 
everything  that  we  could  to  treat  yon  fairly." 

Letter  of  February  6,  1900:  "If  this  Is 
closed  up  we  will  then  take  up  the  mine  mat- 
ter, and  if  Fuller  and  his  crowd  do  not  care 
to  purchase  It,  we  will  be  glad  to  Join  with 
you  in  an  effort  to  purchase  the  other  Kansas 
rock  salt  mines  and  amalgamate  the  three. 
It  is  simply  a  matter  of  a  little  work,  and  1 
believe  something  very  nice  could  be  brought 
out  of  It  for  a  side  issue  In  salt  I  believe 
this  Is  a  wise  thing  for  all  of  ns.  In  view  of 
the  fact  that  our  evaporated  interests  and 
rock  salt  Interests  are  likely  to  clash  and 
bring  about  an  111  feeling  which  we  hope  to 
avoid." 

Letter  of  March  8,  1901,  White  to  Mulkey: 
"So  far  as  your  plant  is  concerned,  X  under- 
stand that  it  Is  your  desire  that  we  pay  the 
dftad  rental,  as  provided  In  the  contract, 
while  it  is  closed,  which,  of  course,  we  will 
do." 

Letter  of  March  11, 1901.  Mulkey  to  White: 
"You  have  a  contract  by  which  you  can  close 
UB  down  for  a  certain  sum  of  money." 

Letter  of  March  13,  1901,  White  to  Mulkey: 
"If  we  cannot  continue  to  do  so,  then  there 
is  but  one  course  to  pursue,  and  that  is  to 
ask  you  to  shut  down  and  we  will  pay  the 
dead  rental  provided  for  in  the  contract." 

Letter  of  May  10,  1901,  Mulkey  to  White: 
"Your  letter  of  the  8th  Inst,  received.  I 
have  arranged  to  have  the  matter  of  selling 
salt  taken  up  with  Swift,  and  will  advise 
you  later  of  the  results  of  my  efforts.  I 
should  be  glad  If  could  give  me  some  infor- 
mation as  to  what  you  think  Is  the  prospect 
for  the  National.  I  understand  that  the  Unit- 
ed Railway  are  now  running  under  a  receiv- 
er; of  course  I  do  not  know  to  what  extent 
they  are  going  to  be  In  competition  vrtth  yon. 
I  shall  be  glad  If  you  can  give  me  the  situa- 
tion In  general,  and  If  you  can  I  will  treat  It 
confidentially.  I  presume  I  see  more  of  the 
prospective  competition  here  In  Detroit  tbart 
anywhere  else,  but  with  the  little  plants  tbat 
have  been  built,  together  with  the  Under- 
wood and  Swift,  it  would  seem  to  me  tbat 
competition  Is  coming  to  life  rather  lively. 
As  far  as  our  company  Is  concerned,  we  wish 
you  to  understand  tbat/we^^Hdra^  stand 
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■qnarely  with  tbe  National  Salt  Compaoy  and 
It  any  time  we  can  be  of  aerrloe  to  you,  we 
BtAui  ready  to  do  what  we  can." 

Letter  of  Jnne  15,  1901,  Mulkey  to  White: 
"I  met  Swift's  confidential  man,  Mr,  Gard- 
nCT,  today.  I  learned  that  they  have  ma- 
terial on  tbe  ground  for  building  derricks  for 
their  wella  at  Detroit  I  suggested  to  him 
the  ndTisability  of  making  some  kind  of  * 
deal  for  their  salt  for  five  years.  He  said 
tbey  bad  not  gone  so  far  but  that  they  could 
stop,  and  wanted  me  to  name  him  an  f.  o.  b. 
price,  Detroit.  I  am  inclined  to  think  a  deal 
could  be  made  with  them,  but  it  would  nec- 
essarily be  at  a  low  price,  tbey  baring  gone 
60  far  as  they  have,  but  the  question  la, 
TTOnld  It  not  be  better  to  sell  salt  at  cost 
ratber  than  have  them  enter  tbe  field  as  a 
competitor?  They  would  undoubtedly  manu- 
facture more  than  their  requirements  and 
would  market  the  surplus.  Tbiok  this  over, 
and  If  I  can  do  you  any  good  In  any  way  ! 
shall  be  glad  to  do  so." 

There  was  convincing  evidence  that  MuL 
key  knew  tbat  the  National  Salt  Company 
controlled  tbe  products  of  several,  if  not 
many,  other  salt  producers,  at  Saginaw,  Man- 
istee, Ludington.  and  other  places.  This  tes- 
timony seems  to  show  tbat  tbe  National  Salt 
Company  was  engaged  in  an  attempt  to  get 
control  of  the  salt  market  through  contracts 
with  producers,  that  It  contemplated  a  llmi- 
tatioD  of  production,  and  tbat  the  plaintiff 
sot  only  knew  it,  but  was  willing  to  enter 
Into  contract  relations  to  tbat  end,  at  least 
so  far  as  other  plants  were  concerned.  It 
knew  of  defendant's  Illegal  methods,  and  It 
contracted  to  sell  its  salt  to  it,  and  consented 
to  provisions  wblcb  plainly  made  it  possible 
for  defendant  to  curtail  plaintUTs  production 
npon  terms  provided  by  tbe  contract,  which 
■were,  presumably,  mutually  satisfactory. 
Bnt  there  Is  still  further  evidence. 

PlaintUTs  brief  admits  (page  4)  that  about 
this  time  tbe  National  Salt  Company  began 
n^tlatlng  for  purchase  of  tbe  Detroit  Salt 
Company's  plant,  because  tbe  Michigan  Salt 
Association  bad  been  invading  its  territory; 
M  It  proposed  to  injure  the  Michigan  Asso- 
datlon  by  selltog  salt  In  competition.  We 
do  not  find  anything  In  tbe  nature  of  a  con- 
tract to  sell  the  plant,  but  a  contract  was 
drawn  and  dated  July  28,  1899.  and  executed 
by  both  companies.  It  provided:  First 
That  the  National  Salt  Company  should  buy 
the  salt  produced  by  tbe  Detroit  Salt  Com- 
pany for  five  years,  and  pay,  for  first  300,000 
barrels,  33  cents  for  No.  1  and  28  cents  for 
No.  2;  any  excess  over  800,000  barrels  should 
be  15  cents;  all  to  be  deUvered  on  floor  of 
Detroit  Salt  Company's  warehouse.  Second. 
Upon  60  days'  notice  In  writing,  the  Detroit 
Salt  Company  should  suspend  manufacture 
for  the  period  stated  In  the  notice,  not  ex- 
ceeding six  months  In  any  one  year,  and  dur- 
ing such  Buspenslon  It  should  receive,  aa 
raital,  a  sum  equal  to  16  cents  a  barrel  on 
its  prerlona  avmtge  -dally  prodoctloa  for 


three  months.  Third.  If  the  National  Salt 
Company  failed  to  remove  tbe  saU,  it  was  to 
pay  16  cents  per  barrel  on  the  preceding 
average  dally  production  as  compensation  for 
salt  not  manufactured.  Fourth.  Detroit  Salt 
Company  agreed  not  to  Increase  the  capacity 
of  Its  plant.  Fifth.  It  contained  a  provision 
for  a  penalty  for  failure  to  dellv«"  to  defend- 
ant all  salt  manufactured.  Sixth.  It  licensed 
"exclusive  name  as  trade  mark  and  organiza- 
tion," etc.  Seventh.  It  was  further  agreed 
tbat  no  stockholder  should  operate  a  factory, 
or  sell  salt.  It  was  executed  by  both  com- 
panies, and  ratified  and  assented  to  by  the 
stockholders.  Plaintiff  admits  tbat  this  con- 
tract was  illegal,  but  only  in  two  particulars: 
(1)  The  agreement  to  shut  down;  (2)  the 
agreement  of  stockholders.  Being  advised  by 
counsel  tbat  this  was  illegal,  tbe  parties  made 
further  efforts  to  agree  npon  a  contract 

Mr.  Gray,  plaintifTs  counsel,  prepared  the 
contract  upon  which  this  action  is  based,  but 
at  what  Juncture  does  not  clearly  appear,  as 
it  waa  not  executed  until  October,  although 
dated  July  28,  1890  Meantime,  other  con- 
tracts were  made  and  executed.  Exhibit  38. 
dated  July  29th,  was  a  lease  of  tbe  plant 
for  $85,000  rent.  This  also  contained  a  prom- 
ise binding  the  stockholders  as  before.  It 
was  signed  by  the  parties.  A  supplemental 
contract  dated  August  15tb,  was  made  and 
signed  by  the  parties,  referring  to  that  of 
July  29tb,  which  provided  for  many  Im- 
portant modifications  of  said  lease,  which  we 
need  not  discuss.  But,  as  stated.  In  October 
tbe  contract  dated  July  28tb,  drawn  by  coun- 
sel, was  executed,  npon  the  advice  of  counsel 
tbat  It  waa  a  valid  Instrument.  It  is  now 
treated  by  plaintiff  as  the  contract,  though 
there  is  reason  to  believe  tbat  tbe  parties 
began  business  at  once  after  the  first  contract 
was  signed,  xmAer  tbe  oral,  or  preceding  writ- 
ten, agreements,  or  both,  viz.,  on  or  soon 
after  July  28th.  No  reference  is  made  to 
these  other  contracts  In  the  new  one,  but  It 
Is  Inferable  that  they  were  superseded  by 
tbe  contract  In  suit;  but  tbey  clearly  show 
what  the  parties  had  in  mind,  and  it  is  prop- 
er to  Inquire  whether  this  last  contract  was 
not  an  attempt  to  put  in  legal  form  the  pro- 
visions they  bad  agreed  upon,  so  far  aa  pos- 
sible, without  showing  their  Illegal  design, 
leaving  the  illegal  agreements  to  an  oral  un- 
derstanding; or  whether,  on  the  other  hand, 
these  parties,  on  being  informed  that  their 
proposed  contract  was  Illegal,  abandoned  an 
Illegal  and  criminal  enterprise  altogether,  and 
embarked  upon  a  new,  and  different,  and 
legal  one,  which  contemplated  no  restraint  of 
trade,  or  control  of  manufacture,  or  price  of 
product  These  circumstances  and  contracts 
Justify  the  inference  tbat  the  National  Salt 
Company  undertook  to  get  control  of  tbe  sale 
of  the  plaintifF's  output  of  salt  with  such 
restriction  upon  such  output  as  would  pre- 
vent an  excess  of  over  300,000  barrels.  All 
of  the  contracts  are  consistent  with  this  the- 
ory, and  It  requires  a  degree  of  creduli^  that 
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we  do  not  praseu  to  believe  that  the  Na- 
tional Salt  Company  abaudoned  its  cherished 
purpose,  for  which,  we  doubt  not,  It  was  ox^ 
ganlzed,  or  that  the  plaintiff  belteTed  it  did. 

It  Is  contended  that  the  evidence  showi 
that  the  plaintiff's  president  was  Innocent  of 
any  knowledge  of  an  Intoit  to  control  pro- 
dnctlon  pr  prices  of  salt  He  testified  repeat- 
edly that  all  he  wanted  to  do  was  to  sell 
plaintiff's  salt,  and  some  hearsay  evidence 
was  given  that  he  so  protested  at  the  time 
of  the  transaction,  and  the  Jnry  has  been 
Indnced  to  so  find,  notwithstanding  the  over* 
whelming  evidence  that,  to  accomplish  the 
sale  of  his  salt,  ho  was  vrlUlng  to  make  these 
contracts,  to  write  the  letters,  to  counsel 
the  shotting  down  of  existing  plants,  and 
to  aid  In  preventing  the  starting  of  new  ones. 
No  one  would  donbt  for  a  moment  that  the 
pursnlt  of  gain  through  the  manufacture  and 
sale  of  salt  Is  the  ulterior  object  of  all  these 
parties,  and  has  been  In  all  that  they  have 
done,  but  that  fact  is  entirely  consistent  with 
their  Intentional  combination  to  accomplish 
it  by  unlawful  means  and  through  illegal 
contracts.  All  of  these  things  are  consistent 
with  def«3dant*8  claim.  They  are  not  con- 
sistent with  a  simple  contract  for  the  legiti- 
mate purchase  and  sale  of  salt  They  Indi- 
cate a  strenuous  effort  to  accomplish  some- 
thing out  of  the  ordinary,  and  a  business 
man  who  should  act  In  relation  to  this  mat- 
ter upon  any  other  assumption  than  that 
these  parties  had  combined  to  control  the 
price  and  production  of  salt  would  bi  oar 
opinion  be  wanting  In  business  prudence  and 
sagacity.  It  Is  clear  that  this  was  ac- 
complished so  far  as  It  could  be,  and  at  the 
same  time  protect  the  respective  parties  from 
one  another,  which  both  parties  seem  to 
have  deemed  necessary.  A  motion  for  new 
trial  was  made  upon  the  ground  of  newly 
discovered  evidence,  and  In  support  of  It  sev- 
eral important  letters  were  produced.  The 
failure  to  produce  them  on  the  trial  was  ex- 
plained In  a  vray,  and,  while  we  cannot  criti- 
cise the  learned  circuit  Judge  who  refused  to 
recognize  this  as  a  very  strong  reason  for 
granting  a  new  trial  to  defendant  whose  of- 
ficers must  have  had  plenty  of  evidence  in 
support  of  thehr  claim  at  command,  the  let- 
ters are  Important,  and  If,  as  said  in  Bich- 
ardson  v.  Buhl,  77  Mich.  682,  43  N.  W.  1102, 
0  li.  B.  A.  457,  the  courts  should  of  their 
own  volition  take  notice  of  illegal  contracts. 
It  was  quite  sufficient,  in  connection  with  the 
manifest  disregard  of  the  law  by  the  Jury,  to 
warrant  a  new  trial.  These  letters  cannot  be 
considered  as  a  part  of  the  evidence,  but 
they  still  further  corroborate  the  evidence  al- 
ready mentioned.  On  June  8,  1808,  Mr.  Mul- 
key,  plalntlfTs  president,  wrote  a  letter  to 
White,  defendant's  prpRldent,  In  which  he  re- 
fers to  nesotlntlons  with  the  association  hav- 
ing ceased.  We  understand  this  to  allude  to 
the  Michigan  Salt  Association,  but  we  have 
no  means  of  knowing  what  the  nature  of 
tbe  negotiatloDS  were.   This  letter  of  June 


Sth  suggested  to  White  a  proposition  tm  a 
stnmg  company  to  buy  the  ooal-produclng 
plants  on  the  Detroit  and  St  Clalr  rivers  (of 
which  we  understand  plaintlfTs  plant  to  haffe 
been  one)  and  at  Ludlngton,  and  that  this 
company  buy  the  product  from  the  sawmill 
manufacturers,  and  that  the  coal  mannfae- 
tnrers  could  be  the  safety  valve,  and  be 
"shut  down"  whenever  necessary,  and  make 
their  proftts  out  of  the  sawmill  people.  His 
company  was  willing  to  join  a  company  on 
that  basis,  but  did  not  want  to  sell  its  plant 
and  retire  from  business.  He  expressed  a 
willingness  to  do  some  work  in  the  way  of 
securing  options,  and  wanted  the  communi- 
cation treated  as  confldentlaL  He  admitted 
that  the  supply  of  salt  exceeded  the  demand, 
and  that  he  knew  that  at  that  time  the  Na- 
tional Company  controlled  only  New  York 
and  the  Bastem  states.  The  letter  Is  as  fol- 
lows: 

*a)etrolt  Mich..  6/8/99. 
"Mr.  A.  B.  White.  Presdt  National  Salt  Co., 
New  York. 

"Dear  sir:  All  negotiations  with  the  As- 
sociation having  ceased,  what  would  yon 
think  of  a  proposition  for  a  strong  company 
to  buy  the  coal  producing  plants  on  the  De- 
troit and  St  Clair  rivers,  and  probably  Skin- 
ner plant  at  Ludiufrton,  and  this  company 
buy  the  product  of  the  saw  mill  manufactur- 
ers either  direct  from  the  manufacturers  or 
from  the  Association  Itself.  The  coal  mann- 
facturws  could  be  the  safety  valve  and  be 
shut  down  whenever  it  was  necessary  and 
make  their  profits  out  of  the  saw  mill  peo- 
ple. This  might  be  done  by  oi^inlzlng  a  new 
company,  or  the  Notional  might  extend  Its 
wings  this  much  farther.  We  would  be  will- 
ing to  Join  a  new  company  on  this  basis,  or 
Join  with  the  National,  if  properly  represent- 
ed. We  do  not  throw  out  the  proposition 
with  a  view  to  sell  our  plant,  and  retire  from 
the  business,  as  we  would  not  ^nt  to  do 
that 

"If  you  think  anything  of  the  pn>posltl<m, 
I  shall  be  glad  to  meet  you  some  place,  and 
talk  the  matter  over  with  you,  and  I  would 
be  willing  to  do  some  work  in  the  way  of 
securing  options  on  the  property.  The 
salt  trade  Is  very  active  here;  we  believe  all 
is  being  sold  that  is  being  manufactured,  al- 
though at  ruinously  low  prices. 

"Kindly  treat  my  suggestl<ms  confidential- 
ly, as  I  do  not  care  to  have  them  go  any  far- 
ther. If  you  do  not  approve  of  the  plan. 

"Very  truly  yours,  J.  M.  Mulkey." 

On  September  13,  1899,  Mnlkey  wrote 
White: 

"Chicago,  m..  Sept  13,  '99. 

"My  dear  White:  I  had  a  conference  with 
the  A.  T.  &  S.  F.  B.  B.  today.  They  are  In 
hearty  sympathy  with  our  movement,  and  if 
we  can  control  the  salt  outside  of  the  Gould 
crowd,  we  will  have  this  road  at  our  backs. 
You  must  control  the  Modpn  plant  and  the 
balnnoe  will  be  eop^dbyCjOOQle 

"I  bad  conversatkm  today  wlthMHr.  Boblns 
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«f  tbe  Hntchlnson  packing  company  and 
ther  are  extreme  anxlons  to  do  anything, 
bat  fli^  have  glren  Mr.  Morton  (I  think)  an 
optUm  fw  tbe  pnrchaee  of  their  product  Is 
tUs  for  yon?  If  so,  advlBe  me  by  wire  at 
HntcliinaoD,  as  T  do  not  visb  to  ran  counter 
to  any  of  your  agta.  iMr.  Bobins  said  be 
wonld  know  in  a  week  or  ten  daya,  and  it 
tbis  party  did  not  take  tbe  salt,  be  would 
llgnre  with  me.  I  will  learn  more  of  this 
bi  Huteblnson  probably. 

TTbe  Santa  F6  people  are  extremely  anx- 
ious for  UB  to  buy  Barton  out  aa  he  baa  been 
In  tbe  way  for  yeara,  and  I'm  satisfied  we 
can  hare  ail  the  protection  we  need. 

**y«ty  truly  youra,  J.  M.  Mulkey." 

Again,  on  September  20,  1899,  be  wrote: 
"SterUng  Kanaaa,  Sept,  20^  1889. 

"Uy  dear  White:  Aa  I  wired  yon,  I  am  np 
flsatnat  another  Carter.  When  It  came  to 
the  scratch.  Barton  brou^t  up  tbe  fact 
that  his  brother  waa  claiming  an  intaeat  In 
Ms  plant  though  'twas  not  of  record,  and  In 
mlity  be  waa  not  entitled  to  anything.  TTp- 
OD  iDTcstlgation  I  find  tbe  brothers  bare  been 
threatening  each  othera'  Urea  and  are  at 
swords'  polnta.  My  atty.  said  'twould  not 
do  to  accqit  title  from  the  one,  without  a 
release  from  the  other,  as  the  fact  tliat  both 
were  fai  possession,  might  make  the  title  to 
tiie  one  hold  good,  notwithstanding  It  was 
not  of  record.  So  I  have  my  atty.  trjing  to 
get  them  together  with  some  show  of  suc- 
cess. 

"Had  a  talk  with  Ttaicent,  but  did  not  dan 
to  talk  to  taim  of  gohig  east  with  me  till  I 
know  wbat  we  do  here.  I  learn  that  be  la 
8iiq>ielons  tiiat  I  am  out  here  to  represmt 
tbe  NatL  Salt  Go.  He  wmt  to  Topeka  to  con- 
snlt  UnlTane  yejtterday  about  it  Mulvane 
Is  jQst  back  from  a  month's  outing  In  Uleb., 
and  knows  of  you  negotiations.  It  Barton 
learns  ot  my  alms,  the  gig  wUl  be  np. 

'rPmly  yours,  J.  M.  M." 

It  is  said  Uiat  the  deTendant  diose  to  ke^ 
silent  and  that  ite  oOcers,  who  must  have 
known  the  tmtli,  sat  in  the  courtroom  and 
did  not  testis.  We  have  no  occaskm  to 
palliate  tbeb:  conduct  A  man  who  will  en- 
ta  upon  a  businesB  ftf  this  sort  in  Tlolatlon 
of  law,  thereby  becoming  a  criminal  nndw 
tiK  law,  would  not  be  likely  to  take  the  wlt- 
npss  stand,  and  would  be  likely  to  claim  tbe 
lieneflt  of  his  prlTilege  If  called.  The  de- 
fendant is  entitled  to  no  especial  considera- 
tion. It  has  bad  plaintiff's  salt,  and  has  not 
paid  for  it  Doubtless  this  fact  made  the 
Jnty  unwilling  to  permit  it  to  escape  pay- 
Toait,  and  led  them  to  ignore  tbe  legal  rule 
that  tbe  law  should  not  aid  one  by  Mforcing 
an  Illegal  contract  Doubtlesa  th^  look  np- 
on  the  promoter  of  such  schemes  as  the  more 
cnlpable,  and  sympathise  with  the  manu- 
tactnters  who,  pearbaps  under  coercion,  or 
tlireats,  or  the  sense  of  danger  of  ruin,  yield 
and  become  parties  to  the  scheme,  either  for 
isoflt  or  to  avcdd  loss.  We  share  this  feeN 
Ing,  bat  the  law  recognises  no  distinction. 


and  will  not  aid  one  against  the  other  In  en- 
forcing or  carrying  out  their  111^1  contract 
Tbe  dcdaions  of  tbe  courts  are  uniform,  and. 
in  Tiew  of  the  Increased  prevalence  of  such 
contracte  and  combination,  both  Congress 
and  the  Legislatures  ot  most  of  the  stetes 
have  made  tlwm  crImlnaL  Tbe  federal  stet- 
nte  (26  Stet  209,  c.  647  [U.  8.  Comp.  St. 
1801,  p.  S200]),  punishes  by  flue  and  Imprison- 
ment tliose  who  engage  in  tbe  making  or 
carrying  out  of  any  contract  In  restraint  ot 
trade  or  comm«ce  between  tbe  stetes  or 
with  fWelgn  nations.  Our  own  stetute,  Oomp. 
Laws,  {  11,377.  declares  ill^l  all  contracts, 
agraements.  nnderstendlngs,  and  comUna- 
tlona  ent«ed  Into,  or  knowingly  aasentad  ta 
the  purpose,  object,  or  Intent  ot  which  shall 
be  to  limit,  control,  or  In  any  manner  to  re- 
strict <a  regulate  the  amount  ot  production, 
or  the  quantity  of  any  article  to  be  raised, 
or  to  enhance,  control,  or  regulate  the  mar^ 
ket  inlce  tiiereof,  or  in  any  manner  to  pre- 
vent or  restrict  free  competition  In  tbe  pro- 
duction or  sale  of  any  such  article,  and  it 
punishes  by  fine  and  Imprisonment  eroy  pa- 
son  who  is  a  party  to  sndi  transactkni.  We 
are  not  calted  upon  to  close  our  eyes  to  tbe 
preraiUng  business  methods  to  these  affairs, 
or  to  the  business  conditions  which  bare 
shown  the  inadequacy  of  cItII  remedies  and 
led  to  tbe  enactment  of  pauil  stetutes  to  pre- 
Tent  illegal  business  bansactions.  It  Is  ob- 
Tlous  that  ID  long  as  combinations  In  re- 
straint of  trade  are  profitable,  there  will  be 
fftund  fliose  whose  desire  tor  gain  will  over- 
come their  reverence  for  law,  and  even  lead 
th«n  to  dare  tbe  dangera  of  criminal  prosecu- 
tbm.  and  it  is  not  unreasonable  to  suppose 
that  to  their  contracts  they  will  endeavor  to 
give  tbe  appearance  of  lawful  transactions. 
In  making  this  contract  before  us,  the  parties 
bad  difficulty  In  avoldtog  illegal  provisions, 
and  if  defendant  Is  right  about  the  case  the 
safeguards  of  the  contract  are  to  be  found 
In  the  provisions  contemplating  ito  breach. 
In  a  question  of  this  kind  it  la  proper  to 
show  the  circumstances  attending  tbe  making 
of  the  contract'  the  object  and  purpose  in 
view,  and  the  construction  placed  upon  it  by 
the  parties,  as  evidenced  th^  dealings 
under  it  Gregory  v.  Wendell.  39  Mich.  337, 
33  Am.  Rep.  390,  citing  Rimisey  v.  Berry,  65 
Me.  674;  Richardson  v.  Bnhl,  77  Mich.  661, 
48  N.  W.  1102,  6  L.  B.  A.  467;  Gregory  v. 
Wendell,  40  Mich.  432. 

It  is  contended  that  when  thwe  is  dispute 
and  nncertelnty  as  to  the  object,  purpose,  in- 
tent and  knowledge  of  the  parties  to  a  con- 
tract not  Illegal  upon  Its  face,  tbe  questions 
must  go  to  tbe  Jury,  and  this  Is  the  rule.  See 
Demary  v.  Burtenshaw'a  Estate  <Mich.)  61 
N.  W.  647.  But  where  all  of  the  evld«ice  Is 
consistent  tmly  with  an  unlawful  object  and 
purpose  on  the  part  of  all  parties  to  the 
transaction.  It  is  otherwise.  Such  is  this 
case,  notwlthstendlng  platotifTi^attempt  to 
claim  innocence  by  ^jfefti  ©©0^  at- 
tempting to  sell  ite  pnldnct,  and  Ite  u&ual 
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of  knowled^  of  defendant's  purpose.  Un- 
tortnnatel7  it»  denial  Is  proved  false  by  the 
statements  of  Its  officers  conoemlnff  what 
they  did  and  knew,  and,  as  already  stated, 
while  its  nlterlor  object  was  to  sell  Its  salt, 
It  Is  clearly  pioTOd  that  It  was  willing  to  do 
it  through  nnlawfal  means  and  relations. 

We  hsTO,  then,  a  contract  cpntafnlng  pro- 
▼Islons  uncalled  for  If  this  is  a  legitimate 
deal,  but  entir^  ctmslstoit  wltti  the  exi- 
gendes  of  an  nnlawful  one.  We  have  oves^ 
whelmtaig  and  nncontrsdlcted  eTldence  of  the 
characte  of  the  defendant,  and  its  nnlawful 
pmpose  and  bnsinesB,  to  wbidi  this  and  dm- 
Uar  contracts  were  necessary,  and  to  the  fur- 
thering of  which  they  were  adapted.  We 
think  there  Is  abundant  evidence  that  the 
plaintUTs  officers  understood  this,  and  were 
wUling  to  lend  ttiemselTes  to  the  f  orthersnce 
of  the  scheme,  and  this  Is  not  contradicted, 
unless  Mnlkey's  denials  are  a  contradiction, 
and  these  are  so  qualified  and  explained  by 
Uie  facts  which  he  admits  as  to  refute  them. 

Upon  the  cross-examination  of  plalntltC's 
president,  he  was  asked  if  he  did  not  know 
that  the  National  Salt  Company  was  a  mo- 
nopoly, and  that  it  sought  to  control  the  mar^ 
ket,  and  that  it  made  other  contracts  with 
salt  manufacturers,  s,nd  his  purpose  In  mak- 
ing this  contract  It  was  competent  to  in- 
quire fully  into  intesTlews  and  knowledge  of 
the  parties,  to  show  tiie  nature  and  purpose 
of  the  arrangement,  to  rtf  ute  plaintiff's  claim 
that  It  was  unaware  of  def endantf a  character 
and  purpose^  and  to  show,  by  th^  dealings, 
the  construction  that  the  parties  themselTes 
placed  on  the  contract 

We  think  that  the  ctrcnlt  judge  should 
hare  admitted  the  i^oof  tending  to  show 
plaintiff's  knowledge  and  participation,  and 
that  be  should  have  directed  a  Terdlet  for  the 
defendant  upon  the  ground  of  plaintiff's  com- 
plicity in  an  illegal  and  penal  transaction. 
Hie  Judgment  Is  tb«efore  reversed*  and  a 
new  trial  ordered. 

OABPBNTBB,  J.,  did  not  sit  HOOBB 
and  MONTOOMBBT,  JJ.,  concurred. 

GBAMT,  J.  (dissenttog).  Plaintiff  is  a 
Michigan  corporation,  engaged  In  the  manu- 
facture and  sale  of  salt.  Its  plant  is  located 
In  Wayne  county.  Ito  capaidty  was  about 
900  barrels  per  day.  It  had  been  enpuEed  in 
the  business  for  eight  years.  Its  corporators 
were  W.  F.  Mulkey  and  his  two  sons,  John 
and  OweD,  and  one  Button.  John  was  presi- 
dent W.  F.  the  rice  president,  Owen  secre- 
tary and  treasurer,  and  Button  the  genml 
superintendent 

The  defendant  la  a  corporation,  organised 
in  March,  18S0,  under  the  laws  of  tbe  state 
of  New  Jersey;  Is  engaged  In  the  manufac- 
ture, purchase,  and  sale  of  salt  cooperage, 
etc.,  in  the  state  of  New  Tork  and  other  pla- 
ces. Its  organizer  was  one  Archibald  8. 
White.  Walter  S.  Bddy.  of  Saginaw,  was  Its 
manager  for  Michigan,  and  Clarence  M.  Ire- 


ton  was  assistant  manager.  How  many 
plants  it  owned  does  not  appear,  but  It  owned 
one  to  New  York  state,  and  subsequently 
acquired  tbe  ownership  of  at  least  one  or 
'more  In  Michigan.  In  June,  1899,  It  began 
negotiations  with  the  plaintiff  for  the  pur- 
chase of  Its  entire  product,  at  a  certain  price 
and  for  a  cwtaln  period.  White  carried  oa 
the  negotiations.  Negotiations  continued  for 
some  time;  several  contracts  were  drawn, 
and  finally  one  was  drawn,  and  submitted 
to  the  attorney  for  the  plaintiff,  by  Mr.  Mul- 
k^.  The  attorney  Informed  lilm  that  it  was 
void  under  the  anti-trust  law  of  Michigan, 
because  It  provided  for  closing  down  their 
plant  ui>on  receiving  30  days*  notice  from  tbe 
National  Salt  Company  to  do  so,  that  the 
stockholders  of  the  Detroit  Salt  Company 
agreed  not  to  engage  in  the  manufacture  of 
salt  east  of  the  Mississippi  river  daring  tbe 
life  of  the  contract,  and  that  It  agreed  not  to 
increase  the  capacity  of  ite  plant  These  pro- 
visions were  eliminated,  and  the  contract 
wMch  forms  the  basis  of  the  present  litiga- 
tion was  executed.  It  seems  importsjit  to 
give  this  contract  In  fnlL  It  reads  as  fol- 
lows: 

"This  agreement  made  this  twenty-eighth 
day  of  July.  1S99,  between  tbe  Detroit  Salt 
Company,  a  corporation  of  Michigan,  ite  suc- 
cessors or  assigns,  party  of  the  first,  part 
and  the  National  Salt  Company,  a  corpora- 
tion of  New  Jersey,  its  successors  or  assigns, 
party  of  the  second  part,  wltnesseth: 

"That  for  and  in  consideration  of  tlie  sum 
of  one  dollar  ($1)  and  other  valuable  consid- 
erations paid  by  the  party  of  the  second  part 
to  tbe  party  of  the  first  part,  receipt  of  which 
Is  hereby  acknowledged,  the  party  of  the  first 
[tart  hereby  sells  to  tbe  party  of  the  second 
part,  their  production  of  salt  made  at  their 
works,  situated  on  the  line  of  the  Wabash 
Ballroad  In  Wayne  Comity,  State  of  Michi- 
gan, for  tbe  term  of  five  (5)  years,  commen- 
cing on  the  first  day  of  October.  1809,  upon 
the  following  terms  and  conditions: 

"1.  For  tbe  first  300,000  barrels  Of  salt  of 
280  lbs.  each  delivered  per  annum,  33c  for 
each  and  every  280  lbs.  of  No.  1  Medium 
salt  and  28c  for  each  and  every  280  Iba.  of 
No.  2  Medium  salt  delivered  on  warehouse 
floor  of  plant  of  party  of  first  part  For  any 
salt  manufactured  In  excess  of  300.000  bar- 
rels, price  shall  be  fifteen  cents  (15c.)  per 
280  lbs.  of  salt  delivered  as  aforesaid.  Any 
dairy  or  table  salt  wMch  may  be  required  by 
second  party  will  be  furnished  by  first  party 
within  their  capacity  to  produce  same,  at  45c 
per  280  lbs. 

"II.  Invoices  for  shipment  shall  bs  r^- 
dered  promptly,  and  statements  shall  be  rci^ 
dered  upon  tbe  last  working  day  of  each 
month  for  sliipmento  made  during  that 
month.  Payments  tho^or  sliall  be  made  not 
later  than  tiie  ISth  day  of  the  next  mtnith 
succeeding  shipment  for  all  invoices,  except 
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ndces  to  be  settled  when  adjmtment  has 

been  agreed  Dpon. 

"in.  Should  party  of  the  second  part  fall 
to  remoTe  salt  beret?  sold,  in  sufficient  quan- 
tities 80  as  to  enable  the  party  of  the  flrat 
part  to  run  said  plant  to  Its  full  cai«city, 
thereby  necessitating  the  suspension  of  man- 
Qfaeture  lo  all  or  any  part  of  said  plant;  be- 
cause of  lack  of  storage  room  due  to  failure 
of  part7  of  second  part  to  remove  said  salt, 
then  flTe  days  after  due  notice  In  writing  to 
Kcond  party  of  such  failure,  the  party  of 
the  second  part  shall  pay  to  the  party  of  the 
first  part,  as  liquidated  damages,  the  sum  of 
16c  per  280  lbs.  of  salt  not  manufactiured  in 
consequence  thereof,  for  a  period  of  time  not 
ezceedlDg  six  months  in  the  aggregate  In  any 
ooe  year;  and  for  any  time  exceeding  six 
months  In  any  one  year  (dating  from  the  date 
of  this  agreement)  the  sum  of  32c  per  barrel 
Dpon  estimated  capacity  of  said  plant  or  any 
portion  thereof  that  may  be  closed  down,  in 
consequence  of  the  failure  of  said  party  of 
the  second  part  to  remove  salt  as  heretofore 
iEn:eed.  The  capacity  of  said  plant  to  be  de- 
tonnined,  by  taking  130  tuirrels  of  salt  of  280 
lbs.  each  as  an  average  dally  production  of 
etcb  pan  and  multiplying  the  same  by  the 
nnmba  of  pans  idle,  not  exceeding  six,  how- 
ever, that  being  the  number  in  said  plant 

"IT.  it  ia  dlstlncUy  understood  that  the 
party  of  the  first  part  makes  no  obligation  to 
deUver  a  spectflc  quantity  of  salt,  but  they 
do  agree  to  deliver  to  the  party  of  the  second 
psrt  their  entire  production,  and  their  failure 
to  do  so  shall  be  settled  by  liquidated  dam- 
ages to  be  paid  the  party  of  the  second  part 
1v  the  party  of  the  first  part  of  thlrty-flve 
tbonsand  <$35,000)  dollars  per  year. 

"V.  And  the  party  of  the  first  part  does 
baetv  license  the  party  of  the  second  part  to 
the  exclusive  name  as  trade-mark,  and  to  the 
organization  of  the  Detroit  Salt  Company 
doring  the  period  of  this  contract 

"VL  Par^  ot  the  second  part  agrees  here- 
by to  ship  via  Wabash  Railroad  the  entire 
pndnetlon  at  salt  hereby  purchased,  provid- 
ing the  facilities  furnished  and  the  rate  of 
freight  made  by  the  Wabash  Railroad  Com- 
pany are  as  advantagjcons  as  those  given  by 
cmiqwtltlve  Unea,  and  the  prevailing  freight 
dUferential  between  Saginaw  Valley  points, 
Cleveland  and  Detroit,  maintained.  It  is  un- 
dentood  In  this  connection  that  any  fovoia- 
Ue  privileges  granted  by  the  Wabash  R.  R. 
Go.  and  now  enjoyed  by  the  party  of  the  first 
part,  idiaD  accrue  to  the  advantage  of  tb» 
party  of  the  second  part 

"VIL  The  party  (tf  the  flrat  part  agrees  to 
laign  all  otmtneti  for  cooperage,  spedflcally 
described  In  *BtxhIblt  A'  hereto  attached,  to 
tbe  party  of  the  second  part  and  to  sell  to 
tbe  party  of  the  second  part  all  cooper 
Modi,  bags  and  pockets  that  said  party  of 
tbe  flnt  part  has  on  hand  October  Ist  at 
cost  Also  to  wD  all  salt  on  band  on  October 
li^  at  the  «uiw  jnlce  aa  stated  In  paragraph 
oaa 


"VIII.  In  tbe  event  of  the  destmction  of 
the  plant  belonging  to  the  party  of  the  first 
part,  as  a  whide,  or  In  part,  by  fire  or  other 
cause,  tiiey  shall  have  the  privilege  ot  re* 
building  the  same  to  Its  present  capacity. 

"It  Is  understood  that  the  price  named 
herein  Is  based  upon  the  present  price  of 
fuel,  which  la  $1^  per  ton  for  Pittsburg  No. 
8  coane  slack,  and  91*10  per  ton  for  Hocking 
coarse  slack  f.  o.  b.,  Detroit  Any  advance 
In  same  is  to  be  bwne  by  the  party  of  the 
second  part,  and  any  decline  to  accrue  to 
their  benefit" 

The  partlea  carried  out  tbe  provisions  of 
this  contract  untU  the  14tli  of  March,  1001, 
when  the  warehouses  of  plaintiff  were  filled 
so  that  It  was  Imposatble  for  It  to  operate  Its 
plant  It  therefore  served  notice  niHm  de- 
fendant that  Its  warehouses  were  filled,  and 
that  unless  the  salt  was  removed  It  would 
be  obliged  to  shut  down.  The  salt  was  not 
removed,  the  plant  was  shut  down,  and  so 
remained  until  the  commencement  of  this 
suit  The  defendant  paid  the  stipulated  dam- 
ages up  to  July  15th.  During  that  time  It 
bad  removed  some  salt  for  which  It  paid.  On 
August  16,  1001,  It  failed  to  pay  for  tbe  July 
shipment,  or  the  stipulated  damages,  and  on 
July  17th  philntlfC  cMnmenced  this  suit  by 
attachment,  and  levied  on  defondant^s  iwop- 
erty,  consisting  of  bags,  cooperage,  etc.,  at 
tbe  plalntUTs  worka  The  defendant  gave  a 
bond,  and  the  property  was  released.  Wltti 
Its  plea  of  the  general  Issue,  defendant  gave 
notice  of  certain  alleged  breaches  of  the  con- 
tract 

The  court  Instructed  the  Jury  as  follows: 
"The  defendant  does  not  deny  that  It  en- 
tered into  the  contract,  but  sets  up  here,  as 
a  ground  of  defense,  that  this  contract  Is  en- 
tirely Illegal;  that  the  object  of  entering  Into 
this  contract  was  to  Increase  the  price  of 
salt;  that  in  fact  It  was  an  agreement  or 
undentandlng  between  the  plalndflT  and  de- 
fendant, and  that  the  result  of  this  agree- 
ment or  understanding  was  well  known  to 
the  plaintiff  and  def^dant  both;  that  the 
result  of  this  contract  would  be  to  Increase 
the  price  of  salt  to  the  consumer;  and  that 
it  was  in  violation  of  the  laws  of  this  state. 

"Now,  before  proceeding  fmrther  to  dtecuss 
this  ease,  or  to  cliarge  yon  on  this  matter,  I 
propose  to  call  your  attention  to  tbe  provi- 
sions of  the  statute  In  this  regard.  The  stat- 
ute Is  as  follows:  'That  a  trust  Is  a  combina- 
tion of  capital,  skill  or  art,  by  two  or  more 
persons,  firms,  partnerships,  corporations  or 
associations  of  persons,  or  any  two  of  them, 
for  either,  any  or  all  of  the  following  pur- 
poses: To  create  or  carry  out  restrictions  in 
trade  or  onnmerce,  to  limit  to  reduce  the 
production  or  Increase  or  reduce  the  price  of 
merchandise,  or  any  commodity,  to  prevait 
competition  In  mannfitcturlng,  making,  tnns- 
Dortetlon,  sale  or  purchase  of  merchandise, 
produce  or  any  commodity,  to^  fix  at  ^any 
standard  or  figure  w^«f!!se 
public  or  consumer  shul  be  In  any  iranner 
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controlled  or  established,  any  article  or  com- 
modity of  merchandise,  produce  or  commerce 
Intended  for  sale,  barter,  use  or  comnunptkai 
In  tills  state.* 

"Now,  If,  gentlemen  of  the  Jury,  the  Intent 
and  purpose  of  the  parties  entering  into  this 
contract  was  to  produce  any  of  the  results 
mentioned  In  the  statute,  and  which  I  have 
enumerated  to  you  by  reading  from  Itr-lf  this 
contract  was  for  any  of  these  purposes  en- 
tered into  between  these  parties,  and  both 
thMe  parties  knew  it  and  understood  It— that 
contract  would  be  absolutely  void,  and  tbe 
plalntUf  eouM  not.  In  this  case,  recover  fear 
any  breach  of  that  contract;  this  contract 
could  neither  be  enforced  In  a  court  of  law, 
nobody  could  be  compelled  to  perform  It,  nei- 
ther could  either  party  record  tma  the  otb- 
er  any  damages  on  account  of  a  breach  of 
that  contract.  It  is  claimed,  I  say,  by  tbe 
defendant  In  this  case,  that  this  was  the  ob- 
ject and  aim  of  that  ointract,  that  the  Na- 
ticmal  Salt  Company  was  a  large  organiza- 
tion. Aaing  business  in  Tsrloua  parts  of  tbe 
United  States,  and  that,  as  such  organisation. 
It  was  its  object  and  purpose-to  procure  the 
outputs  of  other  manufacturing  establlab- 
ments  In  tbe  same  line  of  bustneas,  so  that  it 
could  manipulate  or  control  the  price  at 
which  tbB  commodity  produced  by  these  com- 
panles  should  reach  the  consumer;  and  If  yon 
shall  find  that  It  was  the  object  and  purpose 
of  tbe  National  Salt  Company  to  bring  about 
these  results,  and  this  contract  was  entered 
Into,  that  was  entered  into,  with  that  knowl- 
edge, and  for  the  purpose  of  aiding  them  fn 
the  perpetuation  of  this  result,  then  that 
knowledge  or  Intent  or  purpose  on  the  part 
of  the  plaintiff  In  this  suit  would  be  a  partici- 
pation In  the  results  which  the  National  Salt 
Company  sought  to  accomplish;  and,  if  they 
did  this.  It  would  be  In  violation  of  law,  and, 
being  in  violation  of  law,  would  be  absolnte- 
ly  Told,  as  far  as  being  a  contract  is  concern- 
ed, snd  It  could  not  be  enforced,  nor  could 
anything  be  recovered  for  damages  for  the 
breach  of  such  a  contract 

"It  is  claimed  on  the  part  of  the  plaintiff 
that  they  entered  into  this  contract  with  no 
such  purpose,  but  that  they  entered  Into  this 
contract  for  the  purpose  of  selling  their  en- 
tire output  of  salt.  They  hare  a  right  to  en- 
ter into  a  contract  of  that  character;  any- 
body has  a  right  to  sell  the  entire  product  of 
any  manufacturing  establishment  that  It  may 
own,  to  anybody,  at  the  ttest  possible  price 
they  can  get  for  It,  and,  if  that  is  entered  into 
simply  for  the  purpose  of  disposing  of  their 
own  goods  at  the  most  advantageous  price 
they  can  obtain  for  them.  It  is  not  In  any 
sense  a  violation  of  law.  It  Is  only  a  viola- 
tion of  law  when  the  contract  Is  entered  into 
for  the  purpose  of  accomplishing  certain  re* 
snlti  that  will  affect  the  rights  of  the  gen- 
eral public,  as  far  as  the  price  Is  concerned. 
In  obtaining  that  article  In  the  open  market 
If,  I  say,  they  entered  Into  this  contract  Just 
simply  for  the  purpose  of  selling  their  own 


goods,  It  would  be  a  legal  contract,  uid  any 
breach  of  it  by  eltha  party  to  It  would  be  a 
subject  that  might  be  brought  Into  court  In 
the  proper  form  of  action,  and  for  tbe  breach 
of  Batb  a  contract  tbe  parties  might  recover. 
But  if  this  contract  was  entered  into  for  tiie 
purpose  of,  and  did  luve  a  tendency,  or  it 
was  the  object,  to  decrease  the  amonnt  of 
ttUs  article  produced,  or  to  shut  down  the 
'  works,  so  that  the  article  could  not  be  pro- 
.  duced,  or  by  the  shutting  down  of  these 
works  for  any  time,  no  matter  bow  long,  it 
would  In  any  way  affect,  and  it  was  for  the 
purpose  of  affecting,  the  general  price  of  this 
commodity,  it  would  be  a  violation  of  law, 
and  would  be  void;  and  If  it  in  any  sense 
had  this  effect^  or  was  entered  into  for  this 
effect  BmA  was  fraudulent  in  any  respect.  It 
would  80  taint  tbe  whole  contract  as  to  make 
the  whole  contract  void.** 
Plaintiff  recovered  verdict  aad  Jndgmrat. 
1.  The  InstmctlonB  of  the  learned  Judge, 
above  quoted,  are  based  upon  the  dedstona  of 
this  court.  Richardson  v.  Buhl.  77  Hlch.  632. 
48  N.  W.  1102, 6  U  R.  A.  457;  Western  Wood- 
enware  Go.  v.  Starkey,  84  Mich.  76,  47  N.  W. 
004,  11  L.  B.  A.  508,  22  Am.  8t  Rep.  686: 
and  Clark  v.  Needham,  125  Mich.  84,  83  N.  W. 
1027,  51  L.  R.  A.  785,  84  Am.  St  Rep.  558: 
In  those  decisions  many  authorities  ^  cited 
sustaining  the  views  therein  ezpmsed.  Tbere 
is  no  occasion  here  for  a  dlscusdon  of  the 
principle  or  of  the  dedstona  governing  ctm- 
tracts  in  rratralnt  of  trade*  or  to  limit  xwo- 
dnctlon,  car  to  enhance  prices.  Tbe  sole  con- 
tention of  tile  learned  counsd  for  the  defend- 
ant is  that  the  contract  which  forma  the 
basia  of  this  suit  Is  conclusively  shown  by 
the  evidence  to  be  void  under  the  statute  of 
tills  state  known  as  the  anti-trust  law,  and 
void  as  w^  at  tbe  emnmcm  law  as  a  combi- 
nation In  restraint  of  trad&  They  insist 
therefore,  that  tbe  court  should  have  directed 
a  verdict  for  the  defendant 

The  controveny  is  between  two  corpora- 
tions. The  commodity  which  was  the  sub- 
ject of  the  contract  la  one  of  the  necessaries 
of  life,  and  Is  used  in  every  household.  The 
feeling  among  the  pec^le  Is  very  general  and 
very  strong  agnlnst  combinations  of  the  cbar^ 
acter  here  alleged.  Jurora  would  naturally 
find  against  a  contract  clearly  designed  to 
enhance  prices  and  limit  the  output  of  one 
of  the  necessaries  of  life.  The  defendant 
was  represented  upon  the  trial  1^  able  at- 
torneys. The  instmctlons  of  the  court  were 
clear  and  explicit  that  contracts  of  the  char- 
acter which  defendant  alleged  this  to  be  are 
■  absolutely  void,  and  that  If  the  Jury  found 
this  one  to  be  of  that  character  they  mnst 
find  for  the  defendant  There  b  certainly 
no  ground  for  saying  that  tbere  wotid  be  a 
natural  prejudice  against  the  defendant  ex- 
cept that  it  may  be  said  that  persons  do  not 
look  with  favor  upon  a  party  wbo  pleads  his 
own  turpitude,  and  liis  owp  intentional  viola- 
tion of  law,  as  g|il^|gM^(9i@iM|ftlon  of  a 
contract  he  has  solemnly  made.  Q:he  defense 
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interpoMd  a  reaBon  which.  If  true,  would 
tend  to  remove  all  prejudice  upon  that 
ffTound,  Tli.:  It  is  claimed  that  plaintiff  first 
violatea  the  contract  The  drcalt  Judge  was 
of  the  trillion  that  there  was  a  conflict  of 
evidence  for  the  Jury  to  pass  upon.  The 
jury  did  paaa  upon  it,  and  fonnd  that  the 
contract  was  legal.  This  court  la  now  asked 
to  Mt  aside  this  verdict  and  Judgment  be* 
cause  there  Is  so  evidence  to  sustain  them. 
A  verdict  based  upon  no  evidence  would,  un- 
der nitti  circumstances,  be,  at  least,  very  un- 
usual. The  position  takm  has  forced  upon  us 
a  careful  examination  of  the  evidence.  This 
U  not  a  proceeding  on  the  part  of  the  govem- 
meut  by  quo  warranto  to  annul  defendant's 
charter,  nor  a  proceeding  In  equity,  where  it 
is  the  doty  of  the  court  to  examine  the  evi- 
dence and  render  a  decree  or  Judgment  In 
accordance  with  the  preponderance  of  evi- 
dence. If  there  Is  any  evidence  which  fairly 
tends  to  support  the  validity  of  this  contract, 
the  question  belimged  to  the  jury,  and  not  to 
the  Jt^ges. 

In  the  main  brief  tat  the  appellant  no 
claim  «r  Intimation  la  made  that  any  provl- 
■lon  Is  void  upon  Its  face.  In  their  supple- 
mmtal  brief  they  say:  "In  paragraph  1  of 
the  contract  declared  upon,  plaintiff  la  to  re- 
ceive 3S  cents  per  barrel  tor  Its  salt  in  balk 
op  to  300,000  annually,  and  for  any  over  that 
auumnt  It  Is  to  receive  16  cents  per  barrel. 
Was  not  thla  provision  a  limitation  upon  pro- 
duction? Fifteen  cents  per  barrel,  from  the 
■•ridence.  appears  a  ruinously  low  price.** 
Three  hundred  thousand  barrels  was  the  full 
output  of  plalntUTs  plant  at  the  time.  Wheth- 
er the  price  was  rulnonaly  low  would  depend 
upon  the  cost  of  production.  Counsel  do  not 
dte  ns  to  any  testimony  In  the  record  to 
^w  what  It  cost  per  barrel  to  produce  the 
rait  iqwn  the  warebonae  floors  of  the  plant 
There  Is  evidence  that  salt,  about  that  time, 
was  selling  at  |2  per  ton  In  bulk.  This  court 
canaot  take  Judicial  notice  that  the  price  of 
ralt  was  mlnoualy  low.  If  the  learned  coun- 
■d  iDtended  to  raise  this  point,  it  was  In- 
ctmbent  iqwn  them  to  give  the  court  below, 
M  well  as  this  court  reliable  proof  of  the 
cost  of  production.  The  mere  fact  that  a 
price  was  fixed  for  the  full  output  of  the 
plant  and  a  less^  price  for  the  amount  pro- 
duced In  excess  thereof,  provided  the  com- 
pany shonld  see  fit  to  enlarge  ito  plant  la 
not  evidence  of  an  unlawful  intent  to  limit 
the  output  So  far  as  the  record  shows,  the 
profits,  at  the  controct  price,  may  have  been 
very  large.  There  la  nothing  unlawful  in  par- 
ties agreeing  to  pay  so  much  per  barrel, 
pound,  or  bushel  for  a  certain  amount  of  a 
^odnrt,  and  a  less  or  greater  price  tar  that 
wMdi  is  produced  orer  that  amount 

Counsel  also  state  that  the  following  pro- 
vision renders  the  contract  void:  "And  the 
party  of  the  first  part  does  hereby  license 
tbe  party  of  the  second  part  to  the  nclustve 
ume  as  trade  mark,  and  to  the  organization 
of  the  Detndt  Salt  Company  during  tbe  pe* 


riod  of  this  contract"  Counsel  say:  "A  ssle 
could  be  accconpllsbed  In  a  few  lines.  A  sale 
could  also  be  accomplished  without  the  clause 
Just  quoted.  We  claim  that  the  contract, 
construed  by  Itself,  provides  for  a  combina- 
tion of  the  capital,  aklll,  and  arts  of  the  two 
corporations."  If  this  be  true,  is  it  unlawful 
for  two  corporations  to  combine  their  capi- 
tal, Bfelll,  and  artsT  Is  It  unlawful  fw  one 
producer  to  sell  his  product  to  anothw? 
Counsel  do  not  argue  what  tbe  above  lan- 
guage, "the  license  to  the  organisation  of  the 
Detroit  Salt  Company  during  the  period  at 
this  contract,"  means.  We  think  It  a  fair 
construction  to  say  that  It  means  that  tbe 
defendant  was  entitled  to  the  me  of  tbe  or- 
ganisation of  the  company  In  making  sales 
of  the  salt  purchased  and  to  be  delivered  un- 
der the  contract  It  ml^t  be  advantogeous 
to  the  defendant  to  make  such  sales  under  the 
name  and  trade-mark  of  the  oq;anlxatlon  ct 
the  plaintiff.  We  do  not  think  It  means  that 
the  defendant  was  entitled  to  take  possession 
of  the  property  and  run  the  plant  or  that  the 
result  was  to  place  this  fortign  corporation 
In  tbe  place  of  the  plaintiff  in  its  relation  to 
tbe  laws  of  this  state.  The  evidence  discloses 
no  attempt  whatever  upon  the  part  of  defend- 
ant to  act  upon  thla  clause,  whatever  it  may 
mean,  except  to  use  the  trade-mark.  Oonnsel 
Insist  that  a  provision  like  this  was  con- 
demned In  State  ex  rel.  v.  Standard  Oil  Co., 
49  Ohio  St  187,  30  N.  B.  278,  16  L.  R.  A. 
145,  34  Am.  St  Rep.  641.  I  have  read  the 
contracte  In  that  case,  and  t  find  no  pro- 
vision whatever  In  them  lll»  this,  and  no 
similarity  In  the  contracts  Involved  in  that 
case  and  this.  Tbe  above  statements,  taken 
from  tbe  plalntlcrB  reply  brief,  are  conteto- 
cd  under  the  title  "Analysis  of  the  Evidence." 
Under  the  title  "Argument,"*  to  the  same 
brief,  tbe  questions  are  not  discussed  at  alL 
The  contract  provides  for  the  sale  to  tbe  de- 
fendant of  all  plaintiff's  product  for  five 
years,  at  a  price  based  upon  the  average 
price  tar  tbe  three  years  preceding  ito  date, 
to  be  delivered  In  plaintiff's  warehouse,  pay- 
ments for  the  producto  shipped  to  be  made 
each  month.  It  stlpnlates  liquidated  dam- 
ages for  the  violation  of  tbe  contract  by  either 
of  tbe  parties.  Tbe  law  not  ouly  sanctions, 
but  approves,  such  provisions,  and  It  Is  not 
the  province  of  courta  to  say  whether 
the  damages  so  stipulated  are  reasonable  or 
unreasonable.  If  plaintiff  violates  the  con- 
tract, it  is  to  pay  $36,000  per  year.  If  de* 
fendant  violates  It  It  shall  pay  16  cents  per 
barrel  upon  the  capacity  of  tbe  plant,  esti- 
mated In  the  way  tbereln  provided,  for  the 
period  of  six  months  in  any  one  year.  There 
is  nothing  In  these  provisions  Indicating  the 
purpose  to  enhance  tbe  prices  or  limit  produc- 
tion. These  provisions  were  legitimate,  and 
are  no  evidence  of  Intent  to  evade  the  law. 
Buth.  on  Dam.  |  27A,  The  severe  penalty  at- 
tached to  a  violation  of  the  contract  by  elth^ 
Is  very  potent  evIden<9i^e8eyW@<3)^^P 
the  plant  running.  It  seems  to  me  enlrely 
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clear,  tberefioe^  that  tbSM  contnct  upon  Its 
face  la  legal,  and  can  mly  be  beld  TOld  bj 
evidence  aliunde  the  contnct  Before  dla- 
cnsalng  this  evidence,  it  may  be  well  to  atate 
some  of  the  principles  governing  cases  of 
this  character. 

A  manufacturer  may  sell  bis  entire  product 
to  another  mannfactorer,  or  to  any  one  will- 
ing to  buy.  Two  or  more  IndivldnalB  may 
consolidate  Ihelr  business,  and  two  or  more 
c<HporatlonB  may  do  likewise.  It  Is  only 
when  done  with  Intent  to  enhance  prices  or 
to  limit  the  ou^t,  or  some  similar  wrongful 
purpose,  that  it  comes  within  the  InhlUtion 
of  the  law.  It  Is  not  enough  to  render  the 
contract  illegal  that  the  defendant  Intended 
to  accomplish  such  Illegal  purpose.  Flalntiff 
may  even  have  known  that  the  defendant 
Intended  to  get  conlzol  of  all  the  salt  mann- 
foetcffies  In  the  country,  and  thus  enable  it  to 
fix  iHlces  and  limit  the  output  but  this  would 
not  be  sufficient  to  prevent  plaintiff  from 
selling  its  product  or  Its  plant  to  It  Both 
must  participate  In  the  Intent  In  Gregory  v. 
Wendell,  40  Allch.  437,  Justice  Cooley  stated 
the  1^1  proposition  thus;  "NeHbw  can  any 
question  exist  that  If  one  party  to  a  trans- 
action contemplates  an  actual  purchase,  or 
the  other  an  actual  sale,  the  transaction  may 
be  perfectly  valid.  Irrespective  of  any  Illegal 
views  or  purposes  that  may  have  been  in- 
dulged by  the  other."  The  same  rule  governs 
here  as  that  which  governs  transfers  of  ^op- 
erty  with  Intent  to  defiraud  creditors. 

PlaintUC  made  its  case  by  proving  the  ctm- 
tract  Its  violation  the  defendant,  and 
plaintiff's  damage.  This  damage  consisted 
of  two  elements,  first  the  salt  which  defend- 
ant had  received  and  not  paid  fin-,  and,  sec- 
ond, the  stipulated  damages  resulting  from 
defendant's  fftllure  to  remove  the  salt,  in 
consequence  of  which  plaintiff  was  compelled 
to  shut  down  Its  plant  The  onus  probandl 
was  upon  the  defendant  to  prove  the  Ille- 
gality of  the  contract  When  one  sets  up 
his  own  turpitude  and  fraud  as  a  defense  to 
a  contract  be  has  deliberately  made^  It  la  cer- 
tainly Incumbent  upon  him  to  establish  Its 
lll€^llty  by  clear  proof.  Defendant's  man- 
ager sat  in  the  courtroom  during  tbe  progress 
of  the  trial.  He  had  knowledge  of  all  the 
facts  which,  If  the  defense  be  true,  would 
clearly  establish  the  Illegality  of  the  contract 
Its  president.  White,  who  negotiated  the  con- 
tract, could  have  been  produced.  Neither 
cbose  to  testify.  Under  such  circumstances, 
tbe  evidence  is  rightfully  construed  most 
strongly  against  tbe  defendant  A  party  Uti- 
gant  cannot  claim  the  consideration  of  a  court 
or  Jury  when  be  sits  by,  with  the  knowledge 
of  tbe  facts  locked  up  in  bis  breast  and 
chooses  not  to  disclose  them  for  the  guidance 
of  the  court  and  Jury. 

Defendant  sought  to  establish  the  illegality 
of  tbe  contract  by  the  cross-examination  of 
plalatlCt's  witnesses,  by  their  contracts  pre- 
viously prepared,  by  certain  letters  which 
passed  between  Mr.  White,  the  defendant's 


president,  and  Bfr.  Hnlk^,  tb»  plaintiff's 
president,  and  by  the  fact  that  the  price  of 
salt  advanced  afterwards.  No  notice  <tf  thla 
defense  was  given  In  tbe  pleadings.  No  such 
defense  was  Intimated  until  the  crow-examl- 
natlMi  of  plaintiff's  president  The  court  at 
first  ruled  the  defense  to  tte  Inadmlastble  un- 
der the  pleadings,  but,  when  his  attention 
was  called  to  the  nUlng  In  BbihardBon  r. 
Buhl,  the  defense  was  admitted. 

One  or  more  prior  contracts  had  beee  ive- 
pared  and  signed  by  the  offlcen  of  plalntifl 
and  defendant  They  contained  terms  which 
rendered  them  void  nnder  the  law^  tor  tbe 
reasons  above  stated.  When  the  previous 
contract  was  salnultted  to  plalntUTs  attor^ 
ney,  he  advlBcd  it  that  it  was  111^^,  mpetUj- 
Ing  the  reasons.  The  defradanf s  attorney, 
on  ccoBS-examlnatlon  of  plalntUTs  ofltcm, 
questioned  them  very  searcblngly  as  to  the 
purpose,  motives,  and  Intent  In  execatlng 
this  contract,  and  as  well  tbe  prevlons  con- 
tracts. They  testified  that  the  sole  poxpose 
was  to  effect  a  sale  of  the  product  of  tbeir 
plant,  that  they  had  no  ofbec  object  In  view, 
and  titiat  they  did  not  intend  any  vlf^timi 
of  the  law.  Mr.  Mnlfcey,  plaintiff's  presi- 
dent, testified  that  it  was  the  distinct  and«ff^ 
standing,  w'hen  the  contract  was  made,  that 
tb^  works  should  run  continuously;  ttiat 
when  the  contract  was  made.  It  was  not  en- 
tered into  wltli  the  expectation  of  limiting 
tbe  production  of  plalntUTa  iriant;  fliat  they 
never  saw  any  contract  made  between  the 
defendant  and  any  other  company,  and  did 
not  know  the  contents  of  any,  though  he 
knew  that  they  were  seeking  contracts. 
That  It  was  und«vtood  that  idalntlfTs  phut 
should  be  run  to  its  full  capai^ty  appears 
from  a  letter  of  defendant's  Michigan  man- 
ager, dated  Novembw  8,  1899,  in  which  he 
said:  "Our  agreement  vritb  you  la  to  Iteep 
yon  free  of  salt,  so  tiiat  your  wtnto  can  run 
to  tbe  full  capacity,  and  to  do  this,  yon  must 
arrange  to  load  more  than  one  car  of  bulk 
salt  per  day." 

None  of  plalntUTs  stockholders  owned  any 
stock  In  tbe  defendant  company  at  tbe  time. 
Some  of  tbem  traught  afterwards  in  tbe  open 
market,  and  subsequently  sold  It  There  Is 
nothing  in  tbis  record  to  show  that  plaintiff 
or  Its  stockholders  expected  to  profit  In  any 
other  way  than  by  a  sale  of  the  product  of 
plaintiff's  plant.  Their  attorney,  W.  J.  Gray, 
of  Detroit,  advised  the  plaintiff  that  its  prior 
contract  was  void,  and  be  drew  the  one  now 
In  suit,  and  .advised  it  that  It  was  lawful. 
Mr.  Gray's  testimony  as  to  what  Mr.  Mulkey 
then  said  Is  as  follows:  "When  I  told  Mr. 
Mulkey  that  this  contract  [the  previous  one] 
was  Illegal,  he  said  that  what  he  wanted  to 
do  was  to  sell  bis  salt,  and,  If  there  was  not 
anything  objectionable  In  our  laws  to  the 
making  and  selling  of  salt,  he  wanted  me  to 
draw  blm  a  contract  which  would  permit  him 
to  do  It  in  a  lawful  vray.  I  accordingly 
drafted  those  elauses  so  as  to  eliminate  the 
features  which  in  my  opinion  vtvike  objection* 
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able  to  onr  laws,  and  the  cootract  offered  In 
evidence  here,  and  the  one  which  Is  sued  up- 
on, practically  contained  the  changes  which 
I  suggested.  Bfr.  Mulkey  said  he  wanted  to 
comply  with  the  law,  and  be  didn't  want  to 
make  a  contract  which  was  against  the  law, 
and  he  came  to  me,  so  that  I  would  let  him 
make  a  contract  which  was  all  right  under 
the  law."  Mr.  Mulkey  testified  as  follows: 
"I  had  no  other  punwse  in  making  this  con- 
tract with  the  National  Salt  Company  than 
to  sell  my  salt  tor  the  heat  price  I  could  ob- 
tain. Q.  Did  you  hare  anything  to  do  with 
the  management  of  or  business  of  the  Na- 
tional Salt  Company  in  any  way?  A.  No, 
■ir;  I  had  no  connection  with  them;  I  had 
nothing  to  do,  either  at  the  time  of  making 
this  contract  or  afterwards,  with  fixing  the 
price  that  the  National  Salt  Company  should 
sell  their  salt  for.  We  had  no  other  purpose 
in  putting  the  clause  into  the  contract,  re- 
ferring to  stipulated  damages,  other  than  to 
compensate  ns,  by  way  of  damage.  If  they 
did  not  remoTe  their  salt.  It  was  no  purpose 
of  the  Detroit  Salt  Company  to  raise,  lower, 
or  control  the  price  of  salt.  In  the  future. 
It  was  no  purpose  of  mine  or  of  the  Detroit 
Salt  Company.  Mr.  White  did  not  inform  me 
what  he  was  doing  In  connection  with  other 
plants.  I  knew  he  was  negotiating,  but  I 
had  no  knowledge  how  tar  along  he  was,  or 
that  he  would  succeed  In  making  any.  It 
was  no  concern  of  ours,  one  way  or  the  other, 
io  long  as  we  got  what  tliey  agreed  to  iiay 
D8."  At  the  date  of  the  contract  the  price 
of  salt  was  45  cents  per  barrel.  This  price 
iDClnded  the  barrel,  which  cost  about  IS 
cents.  In  a  few  months  thereaftor  it  reached 
86  cents.  It  afterwards  dropped  to  70  cents, 
and  then  to  60  cents.  Such  fluctuations  often 
occur  in  other  commodities.  Of  Itself,  It  Is 
not  conclusiTe  tliat  the  purpose  of  the  con- 
tract was  to  enhance  the  price.  Plaintiff  was 
not  benefited  by  the  advance;  It  received  the 
same  price  for  its  product  whether  the  mar- 
ket price  went  down  or  up. 

There  was  no  evidence  to  show  how  many 
■It  companies  there  were  In  the  United 
States.  During  the  progress  of  the  trial, 
counsel  for  defendant  stated  to  the  court  that 
be  could  show  that  this  contract  (meaning, 
nniiQefltlonably,  a  similar  one)  was  entered 
into  by  hundreds  of  other  companies,  not  only 
In  this  state,  but  In  almost  all  the  states  of 
the  Union.  The  statement  was  not  made 
fn>od.  Plaintiffs  witnesses  had  no  knowledge 
or  the  subject  except  by  hearsay,  and  did  not 
know  to  what  extent  any  similar  contracts 
woe  made  by  the  defendant  and  others. 
The  defendant  Introdnced  no  proof  on  the 
subject,  although  Its  manager,  Mr.  Eddy,  as 
above  stated,  was  in  the  courtroom  during 
the  trial,  and  Mr.  White  at  its  command. 

That  these  parties  signed  an  Illegal  con- 
tract li  not  conclusive  evidence  that  they 
could  not  make  a  legal  one,  or  that  the  sub- 
vqoest  contract  entered  Into  by  them,  valid 
apon  its  face.  Is  Illegal.   The  contention  on 


the  part  of  the  plaintiff  is  that  the  prior  con- 
tracts were  made  in  the  belief  that  the  propo- 
sitions therein  contained  w«-e  legal,  but  that, 
as  soon  as  it  was  advised  they  were  illegal, 
they  were  abandoned. 

The  purchase  of  some  of  the  stock  of  the 
defendant  company  in  open  market  by  some 
of  the  stockholders  of  the  plaintiff  company, 
after  this  contract  was  executed.  Is  not  con- 
clusive, If  It  is  any,  evidence  of  a  phrpose  to 
make  an  illegal  contract 

I  do  not  think  It  can  be  said  under  this 
record  thtlt  there  was  no  evidence  to  support 
the  validity  of  this  contract,  and  that  Its  in- 
validity was  established  beyond  question.  I 
deem  It  unnecessary  to  set  forth  In  full  the 
.letters  upon  which  the  defendant  very  largely 
relies.  Of  those  Introdnced,  five  were  writ- 
ten before  the  contract  was  executed,  not  one 
of  which  In  terms  refers  to  a  contract  be- 
tween the  parties.  Others  were  writtMi  aft- 
»  the  contract  was  executed.  The  letters  to 
which  some  of  them  are  replies  are  not  pro- 
duced. Of  those  produced,  some  relate  ex- 
clusively to  the  purchase  of  a  salt  property 
In  Kansas,  which  Mr.  Mulkey  was  evidently 
attempting  to  negotiate  for  Mr.  White  or  his 
company.  Others  show  that  Mr.  Mulkey  sag- 
gested  to  Mr.  White  the  propriety  of  attempt- 
ing to  prevent  the  erection  of  certain  pro- 
posed plants,  and  of  buying  producing  plants 
on  the  Detroit  and  St.  Clair  rivers.  Mr.  Mul- 
key was  rigidly  examined  and  re-examined  on 
these  letters,  and  his  explanation  thereof  giv- 
en to  the  Jury.  They  are  not,  In  my  Judg- 
ment, conclusive.  Parties  engaged  in  manu- 
facture or  business  of  any  kind  commit  no 
legal  wrong  In  attempting  to  prevent  the 
erection  of  competing  plants.  Mr.  Mulkey's 
efforts  to  assist  Mr.  White  In  securing  the 
purchase  or  output  of  other  plants  dow  not 
per  se  stamp  the  contract  between  these  two 
corporations  as  illegal  and  void.  All  the  let- 
ters, contracts,  prior  and  subsequent  acts, 
and  the  entire  conduct  and  relations  of  the 
parties,  were  competent  evidence  to  throw 
light  upon  the  character  of  the  contract.  The 
court  gave  full  opportunity  to  the  defendant 
to  make  good  its  defense,  but  it  chose  to 
throw  no  light  upon  ttie  controversy  by  dis- 
closing facts  within  Its  own  knowledge.  X 
think  the  questions  belonged  to  the  Jniy,  and 
not  to  the  court,  to  determine. 

2.  On  the  cross-examination  of  Owen  W. 
Mulkey,  the  secretary  and  treasurer  of  the 
plaintiff,  be  was  asked,  "Do  you  know  what 
was  the  ptu-pose  for  which  you  made  this 
contract?"  The  court  sustained  the  objec- 
tion to  the  question,  and  error  Is  assigned. 
At  that  time  there  had  been  nothing  to  Indi- 
cate that  the  defendant  proposed  to  set  up 
the  defense  now  made.  Neither  In  the  plead- 
ings nor  the  proofs  liad  anything  appeared 
to  indicate  the  defense.  Atter  the  defense 
was  admitted  the  witness  was  recalled,  and 
other  witnesses  for  the  plaintiff  wwe  fuily 
questioned  as  to  the  purpose  of  the  contract. 

O^ere  are  other  assll^imeatVMif  Qli^l^ 
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the  rollnga  upon  tbe  testlmoDy,  but  we  find 
no  error  in  them,  and  do  not  consider  them 
of  sufficient  Importance  to  discuss. 

3.  Defendant  propounded  the  following  spe- 
cial question  for  the  Jury:  "Did  the  plain* 
tiff,  the  Detroit  Salt  Company,  refuse  to  de- 
llrer  the  salt,  cooperage,  sacks,  and  other 
personal  property  to  the  National  Salt  Com- 
pany, situated  In  or  on  the  plant  of  the  De- 
troit Salt  Gompauy,  prior  to  12  o'cIocIe  noon 
on  the  17th  day  of  Angnat.  19017*  The 
court  refused  to  submit  it,  for  the  reason 
that  under  the  evidence  It  could  not  be  an- 
swered by  "yes"  or  "na"  It  vas  conceded 
that  plaintiff  refused  to  deliver  certain  sacks 
and  some  other  personal  property  until  It  was 
paid  for  the  salt  which  had  been  already 
shipped.  But  the  salt  had  already  been  de-' 
Uvered  upon  the  war^use  floor.  The  salt 
referred  to  In  the  quesUon  was  that  loaded 
In  the  cars  and  ready  for  shipment  Defaid* 
ant  claimed  plaintiff  refused  to  allow  it  to 
be  shipped.  Plaintiff  denied  It  But  if  the 
jury  should  have  found  that  the  plaintiff  had 
so  refused,  this  would  not  be  a  violation  of 
the  contract  sued  on  In  this  ease.  The  ship- 
ments had  been  provided  for  by  another  con- 
tract subsequently  entoed  into,  which  pro- 
vided that  It  had  nothing  to  do  with  the  coa- 
tract  of  'July  28th.  Shipments  were  not, 
th«efore,  made  under  the  contract  In  sol^ 
but  on  the  one  not  at  all  Involved  hare.  The 
refusal  to  surrender  the  sacks  and  otbw  pa> 
sonal  property  was  no  violation  of  the  con- 
tract here  In  suit  The  contract  did  not  cov- 
er this  property.  D«nand  was  not  made  un- 
der it  The  property  belonged  to  d^endant, 
and  was  lavrfully  In  plaintiff's  possession  un- 
til demand  was  made  and  possession  refused. 
This  rendered  plaintiff  subject  to  an  action  ot 
replevin  or  trover. 

4.  Defendant  made  two  motlona  for  a  new 
trial,  the  last  based  upon  newly  discovered 
evidence,  oonslstlug  of  three  lettwB  written 
by  Mr.  Mulfcey,  the  president  of  the  plaintiff, 
to  Bfr.  White,  which  It  had  found  among  its 
papers  after  the  trial.  These  motions  were 
overruled,  and  we  think  correctly.  No  auffi* 
clent  search  for  these  letters  was  made,  be- 
fore the  trial,  to  form  the  basis  for  granting 
a  new  trial  on  the  ground  of  newly  discover^ 
ed  evidence.  Besides,  as  already  stated,  the 
defendant  was  not  entitled  to  any  favors  by 
the  court,  Inasmuch  as  It  saw  fit  upon  the 
trial  to  withhold  evidence  of  the  purposes  of 
this  contract  U  It  were  such  as  It  claimed 
to  be.  Had  It  done  so,  there  might  have 
been  no  occasion  for  Its  motion  tor  a  new 
trial. 

Judgment  diould  be  afBxmed. 


NBAL  T.  MORSE  et  al. 
fSoprcma  Court  of  Michigan.   July  14,  190S.) 

JUSnCB  OF  THB  PEACE-ILLEGAL  PISHINO- 
SaiSUBB  OF  NBTS-^DGHBNT. 
LOomp.  Laws  1897,  itS  5754,  5765.  au- 
thorise the  seisnre  of  fishing  nets  In  nnlawfnl 


ose,  and  contemijlate  a  trial  of  the  action  as  to 
whether  the;  hnve  been  taken  in  such  use  and 
whether  they  should  be  roiidemacd.  The  docket 
entry  of  a  juBtice  stated  that  a  defendant 
pleaded  guilty  to  the  charge  in  the  complaint 
for  illegal  fishing,  and  Tv-as  fined  a  certain  sum, 
with  coste,  and  the  nets  aeised  were  ordered  to 
be  confiscated,  without  any  indication  of  any 
trial  of  the  question  Involved.  BeU,  that  the 
jndgment  wai  coram  ooa  judice,  and  waa  no  de- 
fense to  the  game  warden  executing  the  same 

Error  to  Circuit  Court,  Bay  County;  Theo- 
dore F.  Shepard,  Judge. 

Action  by  John  Neal  against  Grant  M. 
Uorse  and  Theodwe  Tmdell.  There  ms 
judgment  for  plaintiff,  and  defendants  bring 
error.  Affirmed. 

Horace  M.  Oren,  Atty.  Gen.  (George  S. 
Law.  of  counsel),  for  appellants.  Porter  & 
Haffey  (John  E.  Simonson,  of  counsd),  for 
appellee. 

MOXTGOMERT,  J.  The  defendants  aro 
respectlvdy  state  game  and  flsh  warden  and 
deputy.  The  deputy  s^aed  certain  pound 
nets  In  possession  of  the  plaintiff,  and,  by 
direction  of  the  warden,  destroyed  the  same. 
This  action  Is  brought  to  recover  the  value 
of  these  nets.  The  plaintiff  recovered,  and 
the  defendants  bring  error. 

The  question  jneaented  is  whether  a  Judg- 
ment had  passed  authorizing  the  defendants 
to  destroy  tiiese  nets.  If  any  such  Jndgment 
was  passed  by  a  court  having  Jurisdiction  of 
ttie  matter,  appellants'  counsel  are  entirely 
right  In  their  contention  that  such  Judgment 
cannot  be  attacked  collaterally.  The  statute 
in  question  Is  Act  No.  28  of  the  Public  Acts 
of  1887,  as  amended  by  Act  No.  110  of  the 
Public  Acts  of  1893,  being  sections  5754  and 
5765  of  the  Compiled  Laws  of  1897.  These 
sections  were  before  the  court  for  construc- 
tion in  Osbom  v.  Charlevoix  Circuit  Judge. 
114  Mich.  655,  72  N.  W.  882.  We  held  In 
that  case  that  the  act  In  question  authorizes 
the  seizure  of  the  nets  in  unlawful  use,  and 
contemplates  a  trial  of  the  question  as  to 
whether  they  have  been  taken  In  unlawful 
use,  and  as  to  whether  they  should  be  con- 
demned In  the  same  proceeding  In  which  the 
offender  Is  tried  for  an  Infraction  of  the  law. 
We  held  also  that  the  law  does  not  declare 
that  property  found  In  illegal  use  sball  be 
forfeited,  but  that  it  does  authorize  destruc- 
tion of  such  property  withlo  the  discretion  of 
the  Justice  who  tries  the  offender,  and  that 
this  manifestly  requires  a  Judicial  determina- 
tion by  the  Justice  of  the  illegal  use,  and  a 
discretion  as  to  the  disposition  of  the  proper- 
ty. 

In  the  present  case  the  docket  entry  of  the 
Justice  reads  as  follows:  "The  People  of  the 
State  of  Michigan  vs.  John  Xeal.  Offense, 
violation  of  fish  and  game  laws.  Complaint 
in  writiug  raaile  October  17th,  A.  D.  1901,  by 
Theodore  Trudell.  on  oath,  and  warrant  is- 
sued returnable  forthwith.  Warrant  return- 
ed October  18th,  A.  D.  1901.  Duly  served  by 
Joseph  W.  Hgto^^iQuj^l^  and  de- 
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fendast  In  eovrt  Defendant  lobn  Neal  ar- 
raigned In  open  court,  plead  guUts  to  tbe 
i-barge  set  forth  in  said  complaint  as  redted 
in  said  wairant  of  arrest,  which  vas  read  to 
bim  tj  me^  the  said  justice,  Gharlea  F.  Craw. 
On  which  day  after  hearing  tbe  evidence  the 
court  finds  Hiat  the  aaid  John  Neal  was  gvU- 
tr  as  Gbarsed  in  aald  complaint,  and  I  did 
therefore  adjudge  and  determine  that  tbe 
said  John  Neal  abonld  par  a  fine  of  $8.00  and 
costs,  and  pound  nets  seised  from  said  John 
Neal  by  aald  Theodwe  T^ndell  be  condemned 
and  confiscated  and  ordoed  dl^osed  of  fay 
the  game  and  fish  warden  of  this  state. 
Fined  $&00.  Constable's  cost,  f9.00.  Court 
cost^  «3.0a  Total,  |20.0a" 

It  appears  in  eridrace  that  there  was  a 
written  complaint  made  against  Neal  char* 
tfU^c  him  with  a  violation  of  the  statute  In 
fishing  In  the  Qnanlcanee  river,  and  a  wa^ 
rant  Issued  vpaa  that  complaint;  that  thore 
was  also  on  tbe  day  previous  a  so-called  com- 
plaint tar  selxure,  in  which  tbe  complainant 
prayed  that  the  pound  nets  be  condemned 
ind  confiscated,  but,  so  far  as  appears,  no 
wairant  was  issned  upon  thia  cconplalnt  tor 
sdsnre^  There  was  an  Independent  orAer  of 
cmdoonation,  not  altered  upon  tbe  docket, 
wbfeb.  aside  from  certain  technical  defects, 
appears  to  have  been  based  upon  an  ex  parte 
ezamlnatloB  under  oath  of  the  complainant, 
and  does  not  indicate  that  any  trial  of  the 
qaestlons  involved  was  had  in  any  term;  so 
tint  tbe  only  Judgment  upon  which  defend- 
ants can  rely  as  a  Justification  is  that  em- 
bodied in  the  docket  entry. 

It  may  be  further  stated  tiiat  this  doctet 
entry  is  not  aided  by  proof  of  independent 
facta.  On  the  contrary,  the  evidence  Indi- 
cates that  no  information  was  afforded  the 
d^endant  that  the  question  wbetb^  these 
nets  should  be  condemned  was  being  tried; 
altbougb,  as  befbre  stated,  if  the  docket  en- 
try tiMyn  a  valid  Judgment,  that  Judgment 
may  afford  protection  to  tbe  defendants  in 
this  collateral  proceeding.  Bnt  we  are  con- 
Btrained  to  bold  that,  so  far  as  the  docket 
entry  diowa  a  ccmdemnatlon  and  confisca- 
tion ot  tbe  nets  In  question,  the  Ju^rment  la 
coram  non  Judice.  The  Judgment  redtsl  la 
that  the  defendant  Neal  was  arraigned  in 
opa  court,  and  pleaded  guilty  to  the  charge 
set  ftnth  In  the  complaint  and  warrant  of  ar- 
rest; that  on  tbe  same  day,  after  hearing 
tbe  evidence  the  court  finds  that  the  said 
Jobtt  Neal  is  guilty  as  charged  in  said  com- 
plaint, and  proceeds:  "I  did  therefore  ad- 
judge and  determine  that  the  said  John  Neal 
should  pay  a  fine  of  i^ht  d<^lars  and  costs, 
And  pound  nete  seised  from  said  John*  Neal 
by  said  Theodore  Trudell  be  condemned  and 
confiscated  and  ordered  disposed  of  by  the 
game  and  fiah  warden  of  this  stata" 

Without  paualng  to  discuss  the  f<»in  ot 
this  Judgment  as  to  the  order  of  disposal,  the 
lufirmity^whlch  is  manifest  at  a  glancf^ls 
that  there  Is  nothing  to  indicate  that  the  de- 
fendant In  tbat  proceeding  had  his  day  in 


Court  upon  tbe  question  of  whether  these 
nete  should  be  condemned.  There  Is  no 
pleading  in  the  case,  no  complaint  read  to 
him  involving  the  question,  be  is.  not  called, 
upon  to  give  evidence  upon  it,  nor,  so  far  as 
the  record  shows,  was  any  evidence  adduced 
1^  tbe  people  upon  that  subject 

We  think  tbat  upon  the  face  of  tbe  Judg- 
ment entry  the  Justice  was  -without  Juris- 
diction to  render  such  a  Judgment  It  fol- 
lows that  the  Judgment  below  should  be  af- 
firmed^ wltb  coats.  Tbe  other  Justices  con- 
curred. 


SHERBARD  v.  CTTDNET. 
(Sivreme  Court  of  Michigan.  July  14^  1908.) 

ADVBRSB  POSSESSION  —  INSTRUCTION  —  BVI- 
OENCB— RECORDSD  SURVBT— ADMIS- 
SIONS OF  DEFENDANT. 

1.  In  trespass  for  cutting  trees,  admissiona 
made  when  the  survey  of  the  property  waa 
made  by  defendant,  who  waa  one  of  the  chain- 
men  engaged  in  makiQg  the  same,  were  compe- 
teut  evidence. 

2.  A  surrey  recorded  In  the  oflSce  of  the 
county  aorveyor  on  two  separate  pages  of  the 
book  of  surveys,  If  shown  to  be  connected  to- 
gether OS  the  recorded  survey  made  by  the 
surveyor,  Is  admissiljle  in  evidence  under  How. 
Ann.  St.  S  'jiy.  proTidins  for  the  record  ot 
surveys  by  the  county  surveyor. 

S.  A  chart;e  tbat  adverse  possession  must  be 
ba^ed  on  eumething  else  than  silent  permlaBiou 
of  improvements  by  a  party  who  has  not  acted 
in  bad  faith  or  done  any  act  which  the  other 
party  had  a  right  to  regard  as  binding  on  bis 
conduct,  but  that  It  must  be  clearly  shown, 
and  must  be  actual,  continued,  visible,  notori-  - 
ons,  distinct,  and  hostile,  was  erroneous,  aa  lead- 
ing the  Jury  to  believe  that  more  waa  re- 
quired of  defendant  than  is  neceaaary  under  the 
law. 

Error  to  Circuit  Court,  Shiawassee  Gonnty; 

Steams  F.  Smith,  Judge. 

Action  by  William  Sherrard  against  !■.  Q. 
Cudn^.  From  a  Judgment  for  plaintiff,  de- 
fendant brings  error.  Reversed. 

Watson  A  Chapman  and  W.  J.  Parkw,  for 
appellant  John  T.  McOurdy,  for  appellee. 

MOORB,  J.  This  is  an  action  1^  platotifl! 
for  trespass  for  the  cutting  of  certain  trees 
on  the  south  half  ot  the  northwest  quarter 
of  section  2  In  tbe  township  of  Caledonia, 
owned  by  tbe  plaintiff.  Defendant  pur- 
chased the  land  adjoining  plaintiff  on  the 
south,  receiving  bis  deed  March  14. 1880.  Be 
clataned  that  on  February  28,  ISSO,  he  cut  a 
line  through,  and  built  a  brush  fence  as 
estebllshing  the  line  between  his  farm  and 
tbe  one  now  owned  by  the  plaintiff;  that  be 
has  been  to  the  apen^  visible,  and  adverse 
possession  of  the  land  on  tbe  south  up  to 
the  fence  for  more  than  20  yoirs;  that  18 
years  ago  last  February  be  built  a  rail  fence 
to  the  place  of  the  brush  fence,  and  has  cul- 
tivated fields  right  up  to  this  fence,  on  the 
east  ^rt  of  the  farm,  and  occupied  the  bal- 
ance as  a  wood  lot  It  Is  also  tbe  claim  of 
defendant  that  the  fmcp^l^joO^ej^J^e; 
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that  when  the  brush  fence  was  built,  the 
snrreyor's  stake  was  fotmd  at  the  east  end, 
and  ttae  fence  was  built  west  from  that  stake 
to  a  surveyor's  stake  at  the  west  end.  It  Is 
the  plaintiff's  claim  that  the  fence  was  not 
on  the  trae  line,  but  at  its  west  end  was 
about  28  feet  too  far  north,  as  shown  by  a 
surrey  made  In  1895,  and  that  the  trees  cut 
were  north  of  tlie  tme  line  and  on  plaintifTs 
land,  though  south  of  tbe  fence;  and  that 
defendant  had  not  acquired  title  by  adverse 
posaessloD. 

Jndi^ng  from  the  record  the  trial  was  not 
a  yecy  orderly  one.  There  was  more  talk 
between  counsel,  and  between  the  judge  and 
counsel,  than  was  seemly.  Many  assign* 
ments  of  error  are  made.  We  have  consid- 
ered tbem  alt,  but  shall  not  discuss  them 
aU. 

Error  Is  assigned  as  to  the  admissions 
made  by  defendant  when  the  survey  was 
made  In  1895.  Mr.  Cudney  was  one  of  the 
ctaalnmen  who  participated  in  making  the 
survey.  He  Is  also  a  party  to  this  litigation, 
and  for  that  reason  we  think  the  testimony 
competent;  but  he  was  entitled  to  an  In- 
scmction  as  to  the  effect  of  what  be  said, 
according  to  the  rule  laid  down  in  Bums 
V.  Martin,  46  Mich.  22,  7  N.  W.  219. 

Error  Is  assigned  as  to  the  admission  of  a 
survey  recorded  In  the  office  of  the  county 
surveyor,  said  to  have  been  made  by  Ly- 
man Mason  in  1879.  It  Is  claimed  on  the 
part  of  the  plaintiff  that  the  diagram  on  page 
286  and  the  notes  on  page  287  constitute 
Mr.  Mason's  survey.  Upon  page  236  there 
are  entries  relating  to  a  survey  made  in  1895, 
which  of  course  could  not  have  been  part  of 
the  survey  made  by  Mr.  Mason.  Counsel  say 
this  portion  of  the  exhibit  wae  not  offered 
In  evidence.  With  these  entries  eliminated, 
if  the  two  pages  are  shown  to  be  connected 
together  as  the  recorded  survey  made  by  Mr. 
M.t80n,  I  think  it  competent  to  admit  them 
under  section  619,  How.  Ann.  St. 

Error  is  assigned  upon  the  refusal  of  the 
judge  to  give  defendant's  requests  to  charge, 
and  upon  the  charge  as  made.  We  have  al- 
ready referred  to  one  instruction  which  the 
defendant  was  entitled  to  have  given  to  the 
Jury  in  case  he  had  acquired  title  by  adverse 
possession.  We  have  already  said  the  de- 
fendant claims  be  occupied  up  to  the  fence, 
claiming  to  be  owner  of  all  the  land  south  of 
the  fence;  that  Mie  east  portion  was  cultiva- 
ted to  the  fence,  and  that  west  of  the  cul- 
tivated portion  the  land  was  used  as  a  tim- 
ber lot  In  the  way  such  a  lot  is  ordinarily 
used  by  the  farmer. 

Among  other  things,  the  trial  judge  In- 
structed the  jury  as  follows:  "Now,  posses- 
sion, as  I  have  stated  to  you,  must  have  been 
actual;  that  is,  possession  pedis  positlo— the 
placing  of  the  foot.  He  must  have  bad  con- 
trol,  been  on  It,  and  had  possession  of  it  con- 
tinuously; that  is,  he  could  not  have  pos- 
session for  one  year,  quit  a  year,  (o  on  a 


year;  and  call  that  continuous  posseBslon. 
That  would  not  be  contlnnons.  Visible  acts 
of  the  possessor*!  must  be  open,  not  clandes- 
tine, but  a  subject  of  observation  to  any  one 
around  In  the  vicinity.  It  must  be  notorious. 
It  must  be  sucb  that  every  person  could  un- 
derstand it;  nothing  secret  abodt  it;  open, 
notorious  possession.  It  must  be  distinct; 
that  is,  it  must  mark  out  the  boundaries  of 
the  land  claimed  to  be  imssessed  distinctly, 
so  there  can't  be  any  dispute  about  what  he 
possesses.  To  illustrate  that:  A  highway  Is 
Bometlmea  acquired  by  user,  although  not 
regularly  laid  out  If  a  highway  Is  laid  out 
in  this  state,  it  Is  laid  out  to  a  certain  width, 
I  think  66  feet  wide— four  rods;  and.  If  the 
highway  is  a  highway  by  being  laid  out,  then 
It  would  be  that  width  or  the  width  at  which 
It  was  laid  out,  whetb^  it  was  used  or  not; 
but,  if  it  becomes  a  highway  by  user,  then 
only  the  part  of  the  ground  along  there 
which  has  been  used  by  the  public  as  a  high- 
way becomes  a  highway  by  user,  whether  It 
is  crooked  or  straight  If  there  Is  a  fence 
along  the  edge  of  it,  or  If  to  where  we 
claim  the  highway,  still  it  would  not  affect 
It  at  all,  because  only  that  part  which  Is 
used  by  the  public  Is  a  highway.  I  speak  of 
this  as  an  Illustration.  The  possession  must 
be  hostile;  that  Is,  adverse  to  everybody  or 
anybody  that  could  claim  an  Interest  In  tip- 
position  to  it.  A  man  comes  into  possession 
of  laud  under  an  agreement  to  enter  In  there; 
It  can't  be  hostile  possession;  It  must  be  s 
possession  hostile,  that  says,  *Z  own  this 
land;  this  Is  my  land;  I  claim  It  against  all 
the  world.*  •  •  •  As  I  said,  adverse  pos- 
session Is  founded  upon  the  doctrine  of  es- 
toppel, and  estoppel,  when  allowed,  must  be 
based  on  something  else  than  the  silent  per- 
mlBsion  of  improvements  by  a  party  who  has 
not  acted  in  bad  faith  or  done  any  act  which 
the  other  party  had  a  right  to  regard  as 
meant  to  bind  his  conduct  Adverse  posses- 
sion must  be  clearly  shown,  and  not  left  to 
Inference.  Where  title  is  claimed  by  an  ad- 
verse possession  for  the  statutory  period  of 
fifteen  years.  It  should  appear  that  the  poa* 
session  had  been  actual,  continued,  visible, 
notorious,  distinct,  and  hostile.  Adverse  pos- 
session, to  give  title,  must  be  an  actual,  con- 
tinued, visible,  notorious,  distinct  and  hos- 
tile possession,  and  a  finding  of  adverse  pos- 
session must  be  based  upon  fttcts  which 
show  In  explicit  terms  s  state  of  facts  that 
will  satisfy  the  legal  definition.    •  • 

This  portion  of  the  charge  was  not  a  cor- 
rect statement  of  the  law,  and  was  wdl  cal- 
culated to  give  the  jury  the  Impression  that 
more  was  required  of  the  defendant  than  the 
law  requires.  The  rule  as  to  adverse  posses- 
sion Is  correctly  stated  In  Sauers  v.  Giddlngs, 
90  Mich.  60,  51  N.  W.  265;  Henry  v.  Henry, 
122  Mich.  6,  80  N.  W.  800;  Pugh  v.  Schlnd- 
ler,  127  Mich.  191,  86  N.  W.  515. 

Judgment  Is  reversed,  and  new  trial  or- 
dered. The  other  Justices  concnrred. 
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PBOFUD  T.  POBTENGA. 

(Soprame  Coart  of  Michigan.   July  14,  IMS.) 

CRIMINAIi  ULW— ALIBI— INBTRUCnONa. 

L  An  inrtTDcdon  telling  the  inry  to  "icrntinlze 
tQ7  erideDce  In  relati<Hi  to  the  alibi.  An  alibi 
b  a  defense  that  is  easUy  proved,  and  bard  to 
dtsproTe;  therefore  yon  will  be  careful  and  cau- 
tioufl  in  examlnlDz  the  evidence  bearing  upon 
the  question  of  alibi"— did  not  instruct  the  Jury 
to  discredit  the  defendant's  testimony,  nor  did 
it  indicata  to  them  that  they  should  be  controlled 
by  any  anpiKMed  view  entertained  by  the  conrt. 

Btceptlona  from  Olrenlt  Ooort,  HtuHcegon 
County;  Fred  J.  RasseU,  Judge. 

John  Portenga  was  convicted  of  an  assault 
with  intent  to  commit  rape,  and  appeals.  Af- 
firmed. 

F.  W.  Oook,  for  appellant  Oeorge  8.  Txwe- 
lace.  Pros.  Atty.,  and  Chaa.  B.  OroBS,  Asat 
Ptm.  Atty.,  for  the  People. 

CARPENTER,  J.  Defendant  was  convict- 
cd  of  commlttlog  an  assault  with  Intent  to 
commit  the  crime  of  rape.  His  defense  was 
an  allbt  He  asks  to  have  the  conviction  set 
aside  on  the  ground  that  the  court  erred  In 
charging  flie  Jury  as  follows:  "The  defense 
In  this  case,  gentlemen— one  of  the  defenses 
introdaced  here,  or  a  train  of  circumstaucte 
that  has  been  presented  here— tends  to  show 
an  alibi  of  the  defendant  here,  as  claimed 
by  tbe  defendant  That  Is  a  defense  which 
Is  legitimate.  If  It  Is  true  that  this  defend- 
ant was  not  tn  a  condition  so  that  he  could 
have  committed  tbe  crime,  that  abonld  be  a 
perfect  defense,  and  ■would  be  a  perfect  de- 
fense; bnt  Jn  tbe  consideration  of  that  dasa 
of  dtfenees.  gentlemen.  It  Is  necessary  for 
yon  to  take  Into  ccHislderatlon  tbe  facts,  and 
it  Is  yoor  duty  as  jurors  to  examine  care- 
fully tbe  evidence  given  on  tiiat  point — scru- 
tinize any  evidence  In  relation  to  the  alibi. 
An  alibi  Is  a  defense  that  Is  easily  proven  and 
hard  to  disprove;  ttierefore  you  will  be  care- 
ful and  cautious  in  examining  the  evidence 
bearing  upon  the  question  of  alibi.  I  say,  If 
It  is  established,  and  you  believe  the  evi- 
dence—In other  words,  if  you  believe  tbls 
•party  wms  tn  a  position  so  that  he  couldn't 
have  committed  the  crime— of  course  that 
would  be  an  absolute  defense." 

It  la  insisted  that  the  court  erred  In  telling 
the  Jnry  to  "scrutinize  any  evidence  In  rela- 
tion to  tbe  alibL  An  alibi  is  a  defense  that 
Is  easily  proven,  and  hard  to  disprove;  there- 
fore you  will  be  careful  and  cautious  in  ex- 
amining the  evidence  bearing  upon  the  qaes- 
tion  of  alibi."  This  language  did  not  In- 
stnct  the  Jury  to  discredit  the  defendant's 
testimony,  nor  did  It  indicate  to  them  that 
they  sbonld  be  controlled  by  any  sup];)osed 
Tiew  entertained  by  tbe  court.  It  simply 
catttloned  the  jury  to  carefully  examine  that 
testiuiony.  Oases  might  arise  in  which  It 
voold  be  unnecessary,  and  perhaps  Improper, 
tft  extoid  socb  a  caution;  but,  as  the  record 
lo  this  case  does  not  contain  the  testlmmiy 


referred  to,  we  are  bound  to  assume,  under 

the  authority  of  People  Tloe,  116  Mich. 
219.  7S  N.  W.  108,  69  Am.  St  Bep.  060.  that 
this  was  a  case  In  which  It  was  prefer  to  ex- 
tend it 

The  exceptions  of  defendant  are  tbwefora 
overruled,  and  the  court  directed  to  proceed 
to  Judgment  The  oUier  Juatlcet  oxicnrred. 


BLVMBNTHAL  v.  BEBESHIBB  LIFB  INS. 
CO. 

(Supreme  Court  of  Michigan.  July  14.  180S.) 

INSURANCB  —  ACTIONa  ON  POLICY  —  IK8TBU0- 
TIONS  — MIBQUOTATION  OF  APPLICATION  — 
RBPRBSBNTATIONS  IN  APPLICATION. 

1.  It  was  not  the  duty  of  insured,  when  ap- 
plying for  insurance,  to  advise  the  company, 
in  answer  to  a  question  concerning  his  consolta- 
tion  with  physicmnB,  of  every  time  that  he  had 
consulted  a  physidan  for  a  temporary  indlspo- 
■ition,  bnt  only  of  the  times  of  conaultatioua 
relative  to  8  serious  ailment. 

2.  In  an  action  on  an  insnrsnce  policy,  a 
charge  quoting  a  question  asked  of  insured  in 
Ills  application  as  to  whether  he  had  ever  had 
chronic  "or"  persistent  hoarseness,  as  chronic 
"and"  persistent,  did  not  change  the  sense  of 
the  quMtlon,  and  was  not  error. 

BiTor  to  Olrenlt  Court,  Ogemaw  County; 
Nelson  Sbarpe,  Judge. 

Action  by  Philip  Binmenthal  against  tbe 
Berkshire  lite  Insurance  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror. Affirmed. 

F.  L.  Snodgrass  (T.  A.  B.  &  J.  C.  Weadock, 
of  cotmsel),  for  appellant  Robs  &  Harris  (Si- 
monaon,  Olllett  &  Clark,  of  counsel),  for  ap- 
pellee. 

MONTGOMERY,  J.  This  Is  an  action  on 
an  Insurance  poll<7  Issued  on  the  life  of  Nich- 
olas I.  BlumcDthal.  The  defense  interposed 
was  false  representations  and  warranties 
made  by  the  insured  In  hlg  application  tor  the 
policy.  The  particular  questions  claimed  to 
have  been  falsely  answered,  together  with  the 
answers  given  In  the  application,  were  the  fol- 
lowing: "No.  IS.  Have  you  ever  bad  chronic 
or  persistent  cough  or  hoarseness?  A.  No. 
No.  16.  State  particulars  of  any  Illness,  consti- 
tutional disease,  or  injury  you  have  bad,  giv- 
ing date,  duration,  and  remaining  effects.  If 
any.  A.  No  disease  or  illness  of  any  kind. 
1  Nol  17.  When  did  you  last  consult  a  physician"/ 
A.  About  a  year  ago.  Q.  For  what?  A.  Cold 
and  cough.  No.  21.  Give  names  and  address- 
es of  physicians  who  have  attended  you?  A. 
C.  L.  Nanmon,  M.  D..  West  Bnuxch,  Michi- 
gan." 

It  Is  argued  at  length  by  counsel  for  the 
defendant  that  tbe  evidence  conclusively 
shows  tbe  assured  was  suffering  from  a 
chronic  and  persistent  cough  for  a  consider- 
able period  before  tbe  application;  that  he 
had,  within  the  period  of  a  year,  consulted 
physicians  other  than  Dr.  Nauman;  and  that 
bis  answers  to  each  of  these  <mestlons  were 

TL  8h  Insnraaoe,  vol.  ll^'WenL'^^Dli^f^j^Lo 
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shown  to  be  nntnie.  It  would  not  be  of 
profit  to  set  out  at  length  the  testimony  bear- 
ing upon  the  question  as  to  whether  the  ail- 
ments which  the  assured  la  shown  to  have 
bad  were  such  ailments  or  diseases  as  to  se- 
riously affect  the  general  soundness  and 
healthiness  of  the  system,  or  whether,  on  the 
other  hand,  it  was  a  mere  temporary  Indis- 
position, not  tending  to  undermine  the  con- 
stitution of  the  insured.  An  examination  of 
the  record  discloses  that  this  question  of  fact 
was  sharply  controverted  at  the  trial,  and 
that  there  1b  abundant  evidence  that,  on  the 
occasions  when  the  assured  had  consulted 
physicians,  the  trouble  under  which  he  was 
laboring  was  temporary,  and  yielded  to  treat- 
ment. The  law  Is  settled  that  in  a  repre- 
sentation, contained  In  an  application  for  in- 
surance, that  the  assured  Is  in  good  health, 
or  that  he  has  not  been  subject  to  Illness,  or 
that  he  has  not  been  attended  by  a  physician 
or  consulted  one  professionally,  the  answer  la 
to  be  construed  as  meaning,  in  the  one  caBe, 
that  he  has  not  suffered  an  illness  of  a  se- 
rious nature,  tending  to  undermine  the  cou- 
stltutiou,  and  tliat  a  state  of  health  is  free- 
dom from  disease  or  ailment  that  affects  the 
general  soundness  or  healthiness  of  the  sys- 
tem seriously.  And  as  to  representations  as 
to  treatment  by  physicians,  the  omission  to 
state  a  treatment  by  a  physician  for  some 
temporary  Indisposition  does  not  avoid  the 
policy.  See  Brown  v.  Ins.  Co..  65  Mich.  306. 
32  N.  W.  010;  Pudritzky  v.  Supreme  Lodge, 
76  Mich.  428,  43  N.  W.  373:  Hann  v.  Ins. 
Co.,  07  Mich.  513,  56  N.  W.  834,  37  Am.  St 
Rep.  305;  Plumb  v.  Ins.  Co.,  108  Jlich.  94,  88 
N.  W.  611;  Tobin  v.  Ins.  Co.,  126  Mich.  l^l. 
8B  N.  W.  472;  Conn,  Ins.  Co.  v.  Trust  Co., 
112  U.  B.  250,  5  Sup.  Ct.  119,  28  L.  Ed.  708. 

Followiug  this  line  of  cases,  the  circuit 
Judge  charged  the  Jury  as  follows:  "Now, 
as  I  have  said  to  you.  It  la  not  the  duty  of 
an  applicant  for  insurance  to  advise  the  in- 
surance company  of  every  time  he  consults  a 
physician  for  some  temporary  indisposition; 
but  it  is  his  duty  to  advise  them,  in  answer 
to  that  question,  every  time  that  he  has  con- 
sulted a  physician  relative  to  any  serious  ail- 
ment, such  as  I  have  spoken  of;  and.  If  you 
And  that  the  disease  with  which  Nicbolae  I. 
Blumenthal  was  then  suffering  was  such  a  dis- 
ease as  would  affect  his  general  healtti.  then 
It  would  bo  his  duty  to  have  advlped  tlie 
company  tliat  he  had  been  attended  by  Dr. 
Witter."  Error  is  as.sisued  upon  this  In- 
struction, but  we  think  it  was  clearly  within 
the  rule  as  above  laid  down. 

Error  Is  assigned  upon  a  portion  of  the 
charge  In  which  the  circuit  Judge  referred  to 
question  No.  15,  above  quoted,  and  stated 
the  question  which  was  asked  to  have  been, 
"Have  you  ever  had  chronic  and  persistent 
hoarseness?"  It  Is  arpucd  that'the  substitu- 
tion of  the  word  "and"  in  place  of  the  word 
"or"  In  the  question  as  put  to  the  applicant 
changed  the  sense  of  the  question,  and  an 
effort  is  made  to  show  some  marked  distinc- 


tion between  the  words  "chronic"  and  "per- 
sistent," as  used  in  this  sentence.  We  think 
the  effort  has  not  been  marked  with  success. 
The  word  "or"  is  not  always  disjunctive.  It 
la  sometimes  InterpretatlTe  or  expository  of 
the  preceding  word.  So,  It  Is  often  used  in 
the  sense  of  "to  wit,"  *that  Is  to  say."  We 
think  it  was  so  used  in  this  sentence,  and 
that  as  used  in  this  connection  the  two  words 
are  or  were  intended  to  be  used  In  the  same 
sense,  the  word  "chronic"  being  defined,  in 
effect,  as  meaning  "persistent."  See  21  Am. 
ft  Eng.  Enc.  Law  <2d  Ed.)  p.  936,  and  cases 
cited  In  note  S;  Powell  t.  Race  Course  Co.. 
2  Q.  B.  242. 

Other  errors  are  assigned,  all  of  which 
liave  been  considered,  but,  except  as  they 
are  covered  by  the  foregoing  discussion,  we 
do  not  flud  that  they  call  for  further  consid- 
eration. We  are  satisfied  that  no  autmtantial 
error  was  committed  to  the  prejudice  of  de- 
fendant, and  the  Judgment  wUI  be  affirmed, 
wltti  costs.  The  other  Justices  concurred. 


McCLOSKEY  V.  SCHOOL  DIST.  NO.  8 
OF  WHEATLAND  TP. 
(Supreme  Court  of  Michigan.   July  14,  1903.) 
TBACHBRS— CONTRACT— GBRTIFICATBi. 

1.  Under  Comp.  Laws  1897.  I  4812,  provid- 
iuR  that  school  ofDcers  shall  not  contract  with 
any  one  to  teach  who  has  not  a  certificate  in 
force,  a  conti-at-t  of  employment  made  with  one 
noi  bavin};  at  the  time  a  qualifying  certificate 
is  not  binding,  though  the  person  employed  ob- 
tains a  certificate  before  the  time  atlpnlated  tw 
the  teaching  to  commence. 

Error  to  Circuit  Court,  Mecosta  Oonnty; 
Lewis  O.  Palmer,  Judge. 

Action  by  Ednv  McCloekey  against  School 
District  No.  B  of  Wheatland  township.  Judg- 
ment for  defendant  PlalntifT  brings  error. 
Affirmed. 

M.  Brown  and  A.  B.  Cag.:;er  (A.  Broomfleld. 
of  couuscl),  for  appellaut  Joseph  Barton 
(Crane,  Norris  &  Drew,  of  counsel),  for  ap- 
pellee. 

CARPENTER,  J.  March  4,  1901,  the  par; 
ties  to  this  suit  entered  Into  a  written  con- 
tract by  which  said  defendant  (a  graiicd 
school  district  in  Mecosta  county)  employed 
plaintiff  to  teach  its  school  for  nine  months, 
commencing  September  2,  1901,  at  a  salary 
of  $30  per  mouth.  At  the  time  this  contract 
was  made,  plaintiff  had  a  third  grade  teach- 
er's certlflcate  authorizing  her  to  teach  school 
In  the  county  of  Mecosta  for  the  year  ending 
June  29,  1001.  July  31,  1901,  the  trustees  of 
the  defendant  school  district  canceled  siii'l 
contract  with  the  plaintiff,  and  at  once  noti-  ■ 
fied  her  of  their  action.  August  24,  19(Jl, 
plaiutiff  procured  another  certlflcate  author-, 
iziug  her  to  teach  school  in  the  county  of 
Mecosta  for  the  year  ending  August  24.  1902. ' 
Septemlier  2.  1901,  plaiutiff  presented  herself 
at  the  sclifxtUiouse  of  the  defendant  district,  | 
and  sought  to  perform  her  contract  Defend- 
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ut  refnMd  to  permit  lier  to  do  tbls.  and  i 
pldDtlff  brouebt  tbls  salt  to  recover  damages.  | 
The  caoBe  iras  tried  without  a  Jury.  Tbe 
court  nude  a  flndlns  of  facts,  from  wblcb 
the  above  statement  Is  taken,  and  rendered 
jQdgment  for  tbe  defendant,  on  tbe  ground 
that,  at  tbe  time  tbe  contract  was  canceled, 
plaintiff  "beld  no  certificate  antborlslng  bar 
to  teadi  In  tbe  schools  of  [Mecosta]  county* 
and  was  therefore  not  a  qualified  teacher." 

We  think  the  case  of  O'Lea^T  School 
District,  118  Mich.  460,  76  N.  W.  1038,  Justi- 
fied this  decision.  PlalnJlflT  In  that  case  was 
employed  to  teach  school  three  months,  com- 
mencing September  21,  1896,  with  an  agree- 
ment for  a  further  employment  of  Ave 
months  If  she  gave  satisfaction.  After  teach- 
ing the  three  months,  the  boifrd  hired  another 
teacher,  and  advised  plaintiff  that  her  serv- 
Ires  were  no  longer  required.  Her  certificate 
from  tbe  board  of  school  examiners  expired 
March  28,  1897,  or  abont  two  months  tw- 
fore  the  expiration  of  the  five  months.  She 
broQght  salt  for  damages,  and  recovered 
jndgment  This  comrt  reversed  said  Judg- 
ment, saying:  "She  [plaintiff]  had  no  con- 
tract for  the  five  months,  and  was  In  no  posi- 
tion to  make  one  for  that  length  of  time. 
*  *  *  Tbe  plaintiff  could  not  make  such 
a  contract,  as  she  did  not  possess  the  neces- 
sary qualification  therefor.  The  board  vas 
therefore  released  from  any  obligations  un- 
der this  contract,  even  though  it  could  have 
been  enforced  if  tbe  plaintiff  bad  been  quali- 
fied to  make  It— a  point  which  It  is  not  nec- 
e^ry  to  determine  here."  PlalntifTs  coun- 
urge  that  that  case  Is  to  be  distinguished 
from  this,  becanae  an  examination  of  the 
record  shows  that  Mlaa  O'Leaiy  conld  not 
have  procured  another  certificate,  wUIe  the 
pblDtiff  in  this  case  could  and  did.  That  de- 
d^n  was  not  based  upon  the  circumstance 
that  loss  O'Leary  could  not  qualify  herself 
by  procnrlng  another  certificate.  It  was  bas- 
ed upon  the  principle  that  she  could  not,  by 
reason  of  taer  not  having  such  a  certificate, 
mate  the  contract  wblcb  she  sought  to  en- 
force. That  case  dearly  decMes  that  the 
statute  (section  4812,  Comp.  Laws  1897)  re- 
quires the  teacher,  at  the  time  the  contract 
of  emptoyment  Is  made,  to  possess  a  certifi- 
cate qualifying  her  to  perform  her  contract; 
and  this  construction,  in  our  Judgment,  la 
correct 

Id  this  view  of  tbe  case,  tbe  other  assign- 
mrats  of  error  axe  Immaterial. 

The  Judgment  of  tbe  court  below  will  be 
afflrmed.  Tlie  other  Justices  coucurredL 


WESTPHAL  T.  St.  JOSEPH  &  a  H.  ST. 
BT.  CO. 

(Sapieme  Goart  of  Michigan.  July  14,  1908.) 
8TEEET  RAILROADS-COLLISION-NEOUOENCB 

-quKsnoNs  for  jury— impbach- 

INO  WITNESS. 
1.  Where  plaintiff's  own  testimou;  sbowa  be 
was  ulng  doe  dlllgenee  to  get  off  the  track  of 


an  approachhig  car.  and  a  witness  for  htm  states 
he  went  right  on  the  track,  the  qnestion  of  hla 
negligence  is  for  the  Jury. 

2.  A  party  cannot  impeach  his  own  witness 
by  sliowiag  contradictory  statements  made  by 
him  becaiisG  his  testimony  on  crosa-examioatlon 
WBB  not  sach  nf  he  expected. 

3.  Where  negligence  charged  against  a  street 
car  company  is  tne  failure  to  reasonably  che<& 
and  control  the  speed  of  the  car,  and  the  evi- 
dence shows  the  onr  was  heavily  loaded  and  ap- 
proaching plaintiff  on  a  down  grade,  the  qnes- 
tion of  negligence  is  for  the  jury. 

Error  to  Circuit  Court,  Berrien  County;  Or- 
vllle  W.  Cooiidge.  Judge. 

Action  by  Frederick  Westphal  against  the 
St  Joseph  &  Benton  Harbor  Street  Railway 
Company.  From  a  Judgment  for  defendant, 
plaintiff  brings  error.  Reversed. 

Plaintiff  was  driving  his  horse,  hitched  to 
a  road  wagon,  over  the  Wayne  street  viaduct, 
over  a  bayou  of  the  St  Joseph  river,  between 
the  dUes  of  St  Joseph  and  Benton  Harbor. 
The  viaduct  Is  300  feet  long  and  19  feet  wide; 
with  guard  rails  on  either  side.  The  defend- 
ant has  two  tracks  across  this  viaduct  The 
street  slopes  gradually  from  the  bluff  on  the 
southwesterly  bank  of  the  bayou  to  the  level 
of  the  river  bottom  on  the  opposite  side.  In 
crossing  over  this  viaduct  vehicles  must  of 
necessity  travel  upon  the  street  railway 
tracks.  Plalutiff  came  from  a  street  running 
at  right  angles  with  Wayne  street  As  he 
approached  the  tracks  he  looked  for  a  car, 
but  saw  none,  and  then  turned  to  the  left  to 
cross  the  viaduct  When  about  the  middle  of 
the  viaduct  he  heard  a  dgnal  bell,  looked 
around,  and  saw  a  car  approaching.  The  car 
struck  the  hind  end  or  hind  wheel  of  hla 
wagon,  overturned  the  wagon  box,  and  threw 
him  to  the  ground.  He  was  sitting  on  a 
spring  seat  near  the  front  of  the  box.  The 
box  sat  loose  on  the  wagon.  He  testified 
that  the  box  was  thrown  from  the  wagon, 
but  the  wagon  did  not  tip  over. 

The  negligence  charged  Is  tbe  propulsion  of 
tiie  car  at  a  hlgli,  dangerous,  and  negligent 
rate  of  speed,  and  failure  to  reasonably  con- 
trol and  check  the  speed  of  the  car.  I^alntifl 
testified:   "When  I  beard  the  brfl  I  tried  to 
get  out  of  tbe  track.  To  get  off  the  track.  I 
turned  to  my  left  so  I  tried  to  get  out,   I  do 
not  know  where  the  horse  was  when  the 
wagon  was  upset  When  the  car  struck  me 
tbe  horse  was  on  tbe  left-hand  tnck.  I  had 
guided  him  off  the  right-hand  track.  At  the 
time  I  was  struck  the  front  wheels  of  my 
wagon  were  pretty  near  over  to  the  left  rail. 
The  hind  wheels  were  over  to  the  right  track. 
At  the  time  I  was  struck  my  horse  was  over 
the  left-hand  track.  My  wagon  is  about  eight 
feet  long.   I  couldn't  tell  how  far  apart  the 
Inside  rails  of  the  street  car  track  are.  At 
the  time  the  car  struck  me  my  horse  was 
'  headed  to  the  left.   His  front  feet  was  to 
I  the  left-band  track.   And  he  was  headed  to- 
'  ward  the  canal,  and  the  front  wheels  were  In 
'  the  left-hand  tra<^,  too,  and  the  hind  wheels 
I  —one  was  twtween  them  two  teo^cks  and,  one 
;  lu  the  ti«ck.  This  at[$|fg2|(ffl^(^0©we* 
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m&**  One  Samuel  Hannon,  a  passenger  on 
the  street  car,  was  called  as  a  wltne^  for  13x6 
plaintiff.  He  stood  on  the  platform  beside 
the  motorman.  On  direct  examination,  Mr. 
Hannon  testified  that  when  the  car  first 
Btrnck  the  wagon  "the  horse  was  angling 
across  the  track;  that  when  plaintiff  was 
thrown  tKom  the  seat  he  struck  upon  his  feet; 
that  the  horse  began  to  run;  tbat  plaintiff's 
feet  became  entangled  in  the  lines,  and  he 
was  dragged  for  a  short  distance."  On  cross- 
examination  be  testified  that  plaintiff  was 
pulling  his  horse  to  the  right  onto  the  track 
rather  than  to  the  left  and  awa7  from  it 
Defendant  Introduced  no  testimony,  and  the 
court  directed  a  verdict  for  the  defendant  on 
the  ground  that  "Mr.  Hannon's  evidence 
shows  such  negligence  on  the  part  of  the 
plaintiff  that  he  cannot  recover  legally." 

Gore  &  Harvey,  for  appellant  Humphry 
S.  Gray  and  M.  L.  Howell,  for  appelle& 

GRANT,  J.  (after  stating  the  facta).  1.  If 
recovery  depended  upon  the  testimony  of  Mr. 
Hannon,  the  court  may  bave  been  right  in 
directing  a  verdict  But  plaintiff  was  not 
bound  by  his  testimony.  PlalntifFs  counsel 
claim  that  they  were  taken  by  surprise  by  the 
testimony  given  upon  cross-examination.  Ac- 
cording to  plalntlCTs  testimony,  he  was  using 
due  diligence  to  get  off  the  track  of  the  ap- 
proaching car,  and  to  give  the  car  the  tight  of 
way.  It  Is  undoubtedly  true  that  Mr.  Hannon 
was  in  better  position  to  observe  the  manner 
of  the  accident  and  the  speed  of  the  car  than 
the  plaintiff,  who  testified  that  as  soon  as  he 
heard  the  bell  he  attempted  to  pat  himself 
in  a  place  of  safety,  but  this  did  not  make 
his  testimony  conclusive.  We  think  the  qnes- 
tlon  of  plaintiff's  negligence  should  have  been 
submitted  to  the  Jury. 

2.  PlflintifF's  counsel  subjected  Mr.  Hannon 
to  a  rigid  redirect  examination,  and  asked 
him  If  he  had  not  made  certain  contradictory 
statements  to  certain  persons,  which  he  de- 
nied. They  then  sought  to  show  these  con- 
tradictory statements,  which  were  excluded 
by  the  court  If  under  any  circumstances  a 
party  litigant  may  in  a  civil  action  Impeach 
his  own  witness,  whom  he  Is  not  obliged  to 
call,  by  proving  contradictory  statements, 
this  case  is  not  one  to  Justify  the  practice. 
The  wltuess  was  not  asked  upon  direct  ex- 
aminiition  In  which  direction  plaintiff  was 
guiding  his  horse.  On  crosa-examlnaton  he 
testified  that  be  was  pulUng  the  horse's  head 
to  the  right  instead  of  to  the  left,  as  he 
should  have  done.  A  party  will  not  be  per- 
mitted to  Impeach  his  own  witness  by  show- 
ing contradictory  statements  made  by  him 
because  his  testimony  on  cross-examination 
Is  not  such  as  he  expected  the  witness  to  give. 
We  settled  this  question  in  criminal  cases, 
in  People  v.  Elco  (Mich.)  fll  N.  W.  755.  wb^e 
the  people  are  obliged  to  call  the  witnesses. 
The  rale  has  not  been  extended  by  this  court 
in  drll  cases,  when  a  party  ia  under  no  obli- 


gation to  call  the  witness.  Counsel  cite  Dar- 
ling V.  Thompson,  108  Mich.  218,  65  N.  W. 
734,  and  Smith  v.  Smith,  126  Hlch.  234,  84 
N.  W.  144,  as  supporting  their  contention. 
Counsel  are  In  error.  These  cases  and  other 
similar  ones  hold  only  that  the  party  calling 
the  witness  Is  not  bound  by  bis  testimony  if 
the  testimony  of  other  witnesses  sbowi  a  dif- 
ferent state  of  facts. 

3.  Defendant  contends  that  there  was  no 
evidence  of  negligence  on  the  part  of  the  de- 
fendant and  that  for  this  reason  the  verdict 
should  be  sustained.  If  the  sole  claim  of 
negligence  had  been  that  the  defendant  pro- 
pelled its  car  at  a  high,  dangerous,  and  negli- 
gent rate  of  speed,  the  court  might  have  been 
Justified  in  holding  that  no  negligence  in  this 
respect  was  shown.  But  the  other  negligence 
alleged  was  the  failure  to  reasonably  check 
and  control  the  speed  of  the  car.  The  care 
to  be  used  in  keeping  a  car  under  control  de- 
pends upon  the  circumstances  of  each  par- 
ticular case.  Greater  care  would  be  required 
in  some  cases  than  In  others.  The  car,  heav- 
ily loaded,  was  approaching  the  plaintiff  upon 
down  grade.  Plaintiff  was  entitled  to  rea- 
sonable time,  by  the  exercise  of  reasonable 
effort  to  drive  his  wagon  out  of  reach  of  the 
approaching  car.  If  plaintiff  was  exercising 
due  care,  which  must  be  the  first  question  to 
be  determined  by  the  Jury,  we  think  that  the 
question  of  defendant's  negligence  belonged 
to  the  Jury.  Rouse  v.  Detroit  By.  Co.,  12S 
Mich.  153,  87  N.  W.  68;  Hicks  T.  CitlBenB' 
Street  Ry.  Co.,  2S  L.  R.  A.  608. 

Judgment  revorsed,  and  new  trial  ordered. 
The  othw  Justices  concurred. 


DALLATO  T.  RICHARDSON  et  aL 
(Supreme  Court  of  Michigan.  July  14,  1903.) 

STATUTE    OF    FRAUDS— PART  PATHBHT>~KF- 
FECT— WHEN  MADE— QUESTION  FOR 
JURY- ESTOPFBL  TO  ASSERT. 

1.  Under  Oomp.  Laws  1897,  I  9616,  which 
provides  that  "no  contract  for  the  sale  of  any 

goods,  wares  or  merchandise  for  the  price  of 
fifty  dollars  or  more  shall  be  valid  unless  the 
purchaser  shall  *  *  •  give  something  in 
earnest,  to  bind  the  bargain  or  in  part  pay- 
ment," etc.,  the  payment  to  take  the  case  out 
of  the  statute,  ueed  not  he  made  at  the  time 
the  contract  is  entered  into. 

2.  In  replevin  for  railroad  ties  claimed  to 
bave  been  aold  by  defendant  to  pialntifiF,  it  ap- 
peared that  plaintiff  afterwards  sold  defendant 
a  shingle  mill,  and,  after  defendant  had  loaded 
the  machinery  onto  hia  wagon,  plaintiff  testified 
that  he  gave  defendant  the  shingle  belt,  and  he 
said,  "  'How  are  you  going  to  get  your  pay  for 
this  bill?'  and  I  aald,  'Yon  had  bad  Inck  with 
that  mill  down  there:  apply  it  on  the  ties;*  and 
be  said,  'AU  right.' Afterwards  a  letter  was 
sent  to  defendant  in  plaintiff's  name,  demandinc 
payment  for  the  shmgle  mill.  This  was  sent 
by  plaintiff's  wife,  who  testified  she  had  forgot* 
ten  it  was  to  be  applied  on  the  ties.  Held  to 
make  a  question  for  the  jnry  whether  the  de- 
livery of  the  shingle  mill  was  in  part  payment 
for  the  ties,  fto  as  to  take  the  sale  of  the  latter 
to  plaintiff  out  of  the  statute  of  frands. 
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3.  The  fact  tliat  the  bill  was  rendered  de- 
fendaot  for  the  shiDEle  mUl  did  not  estop  plain> 
tiff  from  MMiting  that  It  was  to  be  applied  on 
the  tin. 

Error  to  Gtrcidt  Court.  Mecosta  Countr; 
Lnrli  O.  Palmer,  Judge. 

Action  br  Jolrn  DallaTO  agalnat  John  Rich- 
ardBOn  and  Archie  Foster.  Judgment  for 
plaintiff,  and  defWdants  bring  error.  Af- 
firmed. 

M.  Brown  (George  B.  Nichols,  of  couQsel), 
for  appellants.  A.  B.  Cogger  (A.  Broomfteld, 
of  couiiael),  for  afipellee. 

IfONTOOMEBY,  J.  This  la  an  action  of 
repIOTln  for  a  qnantlty  of  tiea  nvmberlng 
ume  8,400.  The  plaintiff  recovered,  and  the 
defendanta  bring  error. 

The  qneatlon  preaented  to  tlie  cotirt  below 
wss  whether  the  plaintiff  had  purchased  of 
tbe  defendanta  tbe  ties  In  question.  It  waa 
the  picture  theory  that  the  ties  had  beoi 
purchased,  anfildentiy  ldentlfled,'an  Inspector 
igreed  upon,  a  portion  of  the  purchase  price 
paid,  and  the  balance  tendered.  The  plaln- 
tHTs  testimony  tended  to  show  that  the  bar- 
gain tar  flie  tlea  was  made  on  tbe  26th  of 
Aogost.  moo,  and  was  oral;  tbat  In  Septem- 
b»  or  October,  1900.  he  sold  the  defendants 
a  Bhh«le  mill,  pbilntlff'a  Terdon  of  tbat 
transactton  twtaig  as  follows:  "I  let  defmd- 
ants  hare  part  of  a  shingle  mill  In  September 
or  October,  1000.  Hy  wife  bas  got  tt  down. 
Tbat  waa  at  Wyman.  Mr.  Blchardaon  came 
after  It  He  had  Mr.  Farrell  and  Mr.  Wash- 
man  with  bim.  There  were  two  or  three 
mm  with  bim.  My  oldest  son  helped  load 
Qp  the  uai^iaery,  and  the  last  piece  wajs  a 
ibhigle  tielt  I  bad  in  tbe  store.  We  went  In 
the  store,  me  and  Mr.  Richardson,  and  Mr. 
Washman  stood  oo  tbe  platform.  Fanell 
TIB  out  In  tbe  road  In  front  of  the  store  with 
tbe  team  with  a  load,  and  I  gave  the  shingle 
belt  to  Mr.  Blcbardson,  and  he  turned  around 
and  said,  'How  are  you  going  to  get  your 
pay  for  this  VtUT  And  I  said:  *I  don't  need 
tbe  money  Just  now.  Yon  had  bad  luck  with 
that  ndll  down  tbet*  Apply  It  on  tbe  tlea.' 
And  he  said,  'All  right'  Tbe  price  agreed 
npou  for  tbe  abingle  mill  machinery  was  one 
tumdred  and  fifty  dollars.  I  let  Mr.  Rich- 
ardson bava  aome  Babbitt  and  also  did  some 
team  work  for  him.  The  Babbitt  and  team 
vwk  amounted  to  fire  dollars.  He  took  tbe 
machinery  and  wmt  away."  On  the  26tb  of 
Norembtor  a  letta  waa  aent  to  the  defend- 
ants In  tbe  name  of  plaintiff,  demanding  pay- 
ment for  this  shingle  mill,  and  |5  for  team 
voifc  and  Babbitt  Tbla  letter  waa  aent  by 
ptalntura  wlfie^  who  testified  tbat  at  tbe  time 
■be  sent  It  tbe  fact  tbat  the  price  oC  tiu 
shingle  dUI  was  to  be  applied  on  tbe  ties 
bad  escaped  her  recollection.  The  circuit 
judge  submitted  tbe  qnestton  to  tbe  Jury  as 
to  lAettacr  there  bad  been  a  ounpleted  aale 


of  this  ^perty.  It  la  contended  in  tbla 
court  that  the  evidence  did  not  warrant  tbe 
submission  of  this  QueAlon  to  tbe  Jury,  the 
principal  contention  being  tbat  the  contract 
■was  void  under  the  atatnte  of  frauda.  Un- 
doubtedly, it  was  ao  In  Ito  inception,  but  un- 
der our  statute  (section  0616,  Oomp.  Laws 
1887ji  if  a  part  payment  be  made  at  any  time 
when  it  Is  Int^ided  by  tbe  partiea  to  be  re- 
ceived as  a  payment  upon  tbe  contract  price 
It  is  sufficient  to  take  tbe  case  out  of  tbe 
statute.  In  this  respect  our  statute  dlflm 
from  the  statute  of  New  York  to  that  the 
earnest  or  part  luyment  la  required  by  the 
New  Ywk  stetuto  to  be  made  at  tbe  time  tbe 
contract  la  entered  taito.  Our  stetote  con- 
tains no  such  provision.  In  such  case.  If  a 
payment  be  made,  and  accepted  as  a  pay- 
ment uptm  the  oral  contract.  It  Is  auffldent 
to  constitute  a  part  payment  under  tbe  stat- 
ute If  it  be  shown  to  be  accepted  with  refer- 
ence to  sucb  inrevtoiis  contract  Wood,  Stat- 
ute of  Frauds,  |  284;  (Hult  t.  Brown.  48  N. 
H.  188,  2  Am.  Rep.  2110;  Wbttwell  v.  Wyer, 
11  Mass.  6;  Thompson  v.  Alger,  12  Hetc 
Of  ass.)  428,  In  the  present  case  the  circuit 
judge  distinctly  charged  tiie  Jury  that  unless 
tbe  sUngle  mill  and  teaming  were  accepted 
by  the  defendants  as  part  payment  m  tbe 
purchase  price  of  tbe  ties,  there  was  no  sale 
of  the  ties  wblcb  the  law  would  recognize. 
Gounsel  tm  ttxe  defendanta  refw  to  the  case 
of  Gorman  v.  Brossard,  120  MIeh,  611.  TO  N. 
W.  908,  and  claim  that  that  case  is  decisive 
of  the  presoit  But  tbat  case  presoited  a 
very  different  question.  There  there  was  no 
delivery,  and  no  payment,  ooept  as  It  was 
claimed  that  an  agireement  to  dlachai^e  a 
pre-exlating  debt  would  constitute  sucb  pay- 
ment The  effort  Is  made  to  llk«i  tbat  case 
to  this  In  tills:  that  Inasmuch  as  tiie  shingle 
mill  was  loaded  on  Ibe  wagon  of  tbe  defend- 
ants before  the  agreement  to  apply  the  pur- 
chase price  on  the  ties  was  made,  the  effect 
of  the  agreement  was  simply  to  dlsdiarge  a 
debt;  but  it  cannot  be  held  that  the  title 
to  tbla  machine  had  passed  to  tbe  defendsnto 
mitil  the  arrangement  for  tbe  payment  of 
the  porcbase  price  had  be^  made  between 
the  parties.  It  wbb  still  wltbtn  the  control 
of  the  plaintiff,  and  tbe  first  contract  for  pay- 
ment was  made  at  the  time  the  agreement 
was  made  to  apply  it  upon  the  purchase 
price  of  tbe  ties. 

It  Is  further  contended  tbat  tbe  plaintiff 
was  estopped  from  now  asserting  bis  pur- 
chase because  of  the  fact  that  a  bill  was  ren< 
dered  to  defmdanto  for  the  idilngle  mill,  etc. 
We  do  not  however,  find  that  the  defend- 
ants woe  misled  by  this  fact,  or  that  their 
position  was  materially  changed  by  reason 
of  this  errw  <m  tbe  part  of  tbe  plaintiff's 
wife. 

There  was  a  fair  ease  for  tbe  Jury,  well 
submitted,  and  tbe  Judgment  abould  be  af- 
firmed. The  other  Justices  oonci^red. 
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TWBDDI*E  T,  JUDGE  OP  SUPERIOB 
COURT  OF  GRAND  RAPIDS. 

(Supreme  Coort  of  Michigan.  July  14,  1903.) 

OOMTBMFT    OF  COURT— COM  MITMK  NT— SUFFI- 
CIENCY—CKRTI  OR  AKI—PBACTIC  B. 

1.  Uuder  the  expressi  provisioua  of  Comp. 
I'Bws  lb!)7,  {  1103,  the  particular  circnmstaii- 
ces  of  the  offense  must  be  set  fonb  in  an  order 
or  warrant  of  commitment  for  contempt  of 
court. 

2.  Id  certiorari  the  objection  that  the  officer 
allowiQg  the  ^rit  had  no  authority  so  to  do 
can  be  raised  only  bjr  mottoa  to  ^iftttim,  and 
not  hy  the  return. 

Certiorari  to  Superior  Court  of  Grand  Bap- 
Ids;  Richard  L.  Newnbam,  Judge. 

Certiorari  hj  John  J.  Tweddle  against  the 
Judge  of  the  snperior  court  at  Grand  Raplda  to 
review  an  order  adjudging  plaintiff  gnUt7  of 
contempt  of  court.  Order  vacated. 

John  J.  Tweddle,  in  pro.  per. 

CARPENTER,  J.  This  Is  a  certiorari  to 
review  contempt  proceedings.  The  following 
order  eooBtltutes  the  entire  record  In  said 
proceedings:  "In  re  Contempt  Proceedings 
against  John  J.  Tweddle.  In  this  cause,  it 
appearing  to  the  court  that  J.  J.  Tweddle 
has  committed  the  offense  of  contempt  of 
court,  therefore  It  is  ordered  and  adjudged 
by  the  court  now  here  that  said  respondent 
pay  a  fine  In  the  penal  sum  of  five  dollars 
($5.00),  and  do  stand  committed  to  the  com- 
mon jail  for  the  county  of  Kent  until  such 
fine  la  fully  paid,  and  for  a  period  not  ex- 
ceeding two  days.  Whereupon,  upon  request 
of  respondent,  Judgment  was  deferred  until 
Monday  morning  at  ten  o'clock." 

The  statute— section  1101,  Comp.  Laws 
1807— In  express  terms  requires  the  "partico- 
lar  circumstances"  of  the  offense  to  "be  set 
forth  in  the  order  or  warrant  of  commit- 
ment" Ttie  order  of  commitment  under  con- 
sideration does  not  set  forth  these  circum- 
stances, and  la  therefore  defective. 

The  writ  to  review  these  proceedings  was 
allowed  by  a  circuit  court  commissioner  of 
Kent  county.  The  point  la  made  in  defend- 
ant's return  that  such  an  officer  has  no  au- 
thority to  allow  said  writ,  to  review  the  pro- 
ceedings of  a  superior  court  If  it  were  con- 
tended that  the  writ  was  Improvldently  allow- 
ed, that  objection  would  be  considered  on  the 
hearing.  Farreil  v.  Taylor,  12  Mich.  113.  No 
such  contention  is  made.  Indeed,  the  writ 
was  not  improvldently  allowed.  The  objec- 
tion under  consideration  goes  only  to  the  reg- 
ularity of  the  writ  which  was  issued  In  this 
case.  That  objection  should  have  been 
brought  to  the  attention  of  the  court,  not  by 
the  return,  which  puts  the  merits  of  the  con- 
troversy at  Issue,  but  by  a  motion  to  dis- 
miss. We  most  decline,  therefore,  to  con- 
sider It 

The  order  adjudging  plalntUE  In  certiorari 
guilty  of  contempt  must  therefore  be  vacated. 
No  costs  vrill  be  allowed.  Xhe  other  Justices 
concurred. 


CHRISTIAN  et  al.  v.  MICHIGAN  DBSBBN- 

TURE  CO.  et  al. 

(Sapreme  Court  of  Michigan.   Joly  14,  1903.) 

DEBENTURE  COMPANIES— VALIDITY  OF  RE- 
DEMPTION SCHEME— FRAUDULENT  REPRE- 
SENTATIONS TO  PURCHASERS— INSOLVENCr 
— RIGHXa  or  HOLDERS  OF  DEBENTURES— ES- 
TOPPEL. 

1.  A  debenture  company  organized  under  the 
laws  of  West  Vir^ia  transferred  its  otfice  to 
Michigan.  Its  business  was  the  sale  of  del>en- 
tures.  Its  authorized  capital  was  $250,000. 
Only  a  very  small  part  of  the  capital  stock 
was  paid  in.  It  deposited  in  a  bank  $50,000 
as  a  guaranty  fund  under  a  secret  agre^neat 
between  the  officer  of  the  company  furnishing 
the  money  and  the  company  by  whi(^  the  for- 
mer agreed  to  guaranty  a  credit  of  $50,000  to 
the  company.  The  'guaranty  fund  was  held  out 
to  investors  and  others  as  part  of  the  funds  of 
the  company.  The  officer  furnishing  the  mou^ 
knew  of  this.  The  company  advertised  that 
sereral  prominent  business  men  had  invested 
when  in  fact  the  officer  of  the  company  bad 
taken  out  the  debentures,  paying  therefor,  and 
receiving  all  redemptions  thereon.  The  federal 
government  determined  that  it  was  a  lottery 
scheme.  Held  sufficimt  to  show  fraud  on  the 
part  of  the  company  and  its  officers  in  the  sale 
of  del>eutures. 

2.  A  suit  against  an  lasolvent  dtrbentare  com- 
pany, which  has  ceased  to  do  business,  except 
to  collect  on  existing  del>eQtures.  praying  for 
the  appointment  of  a  receiver,  a  settlement  of 
the  affairs  of  the  company,  together  with  a 
payment  to  the  holders  of  the  amounts  paid  by 
them,  less  the  amounts  received  from  matured 
coupons,  and  for  a  decree  to  prevent  an  officer 
of  the  company  from  obtainmg  possession  of 
the  guaranty  fund  of  the  company,  may  be  in- 
fltitoted  by  one  or  more  debenture  holders  in 
behalf  of  all  holders,  their  interest  being  Joint. 

8.  The  suit  may  be  maintained  though  the 
debentures  are  not  matured. 

4.  Though  the  scheme  under  whidi  tlie  com- 
pany sold  debentures  was  illegal,  and  the  rep- 
resentations were  such  as  would  naturally  tend 
to  deceive,  tfaf  holders  were  entitled  to  equita- 
ble relief  where  they  acted  in  good  faith. 

5.  One  who  fumi^ed  money  to  a  debenture 
company}'  for  its  guaranty  fund,  and  who  knew 
that  this  fund  was  advertised  as  the  propertS' 
of  the  company  for  tiie  purpose  of  inducing  pur- 
chases of  debentures,  was  estopped  to  claim 
the  fund  as  against  the  purchasers,  though  he 
was  innocent  in  making,  at  the  time  of  furnish- 
ing the  money,  a  secret  contract  with  the  com- 
pany by  which  he  agreed  to  guaranty  a  credit 
to  the  company  to  the  amount  of  the  sum  for- 
niabed. 

Appeal  from  Chwoit  Court,  Wayne  County, 
in  Chancery;  Joseph  W.  Donovan,  Jndge. 

Suit  by  Charles  Christian  and  others 
against  the  Michigan  Debenture  Company 
and  others  Impleaded  with  the  Preston  Na- 
tional Bank.  From  a  decree  for  plaintiffs, 
the  defendants  Michigan  Debenture  Company 
and  others  appeal.  Affirmed. 

September  8,  1899,  the  defendant  the  Mich- 
igan Debenture  Company  was  organized  at 
Columbus,  Ohio,  as  a  corporation  under  the 
laws  of  West  Virginia,  and  filed  Its  artlclea 
of  association  with  the  Secretary  of  State  of 
West  Virginia.  The  business  of  the  corpora- 
tion was  the  aHe  of  what  is  termed  deben- 
tures under  a  plan  set  forth  in  its  prospectus 
and  advertisements.  Qctpber  14,  1899,  its 
offices  were  tniipsi;^!^  (g^Q^^iMt.  and  it  be- 
gan boslneu  in  the  state  of  'uffhi^^  on  or 
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aboot  that  date.  Its  authorized  capital  waa 
$250,000.  On  Its  organization  five  sbarea  of 
Its  capital  stock,  par  value  $100  per  sliare, 
were  subscribed  for  and  $50  was  jMiId  In. 
$147,700  of  the  capital  stock  was  Issued  by 
the  company  as  fully  paid.  Only  $3,724  of 
its  capital  stock  was  ever  paid  Id.  This  sum 
was  later  transferred  to  the  expense  fund  of 
said  company.  Afterwards  $2,000  was  trans- 
ferred from  the  expense  fund  to  the  redemp- 
tion fund,  and  $4,500  was  transferred  from 
the  expense  fund  to  the  reserve  fund.  The 
entire  cash  capital  of  the  company  was  thus 
wiped  out,  bat  was  not  dissipated,  as  these 
amounts  were  only  transferred  to  other  funds 
of  the  corporation.  The  remainder  seems  to 
have  been  Issned  and  given  to  K.  B.  Harang 
in  payment  for  the  plan,  etc.,  on  which  the 
company  did  business.  On  June  30,  1900,  the 
Uicbigan  Debenture  Company,  acting  under 
the  provisions  of  section  85S7  of  the  Com- 
piled  Laws  of  Miclilgan,  filed  with  the  Sec- 
retary of  State  a  certified  copy  of  its  arti- 
cles of  association,  etc.,  paid  the  franchise 
fee,  and  were  admitted  to  do  business  in  this 
state.  In  order  to  give  the  Michigan  Deben- 
ture Company  a  commercial  standing  so  they 
cooid  sell  their  del>entures,  Wm.  A.  Fungs, 
the  president  of  the  company,  deposited  $50,- 
000  to  Its  credit  In  the  Preston  National 
Bank.  This  fund  was  deposited  in  said  bank 
under  a  secret  written  agreement  between 
Wm.  A.  Pungs  and  the  Debenture  Company, 
by  which  said  Pungs  agreed  to  guaranty  a 
credit  of  $50,000  to  the  company;  and  in 
pursuance  of  that  agreement  the  deposit  was 
made,  and  the  Preston  National  Bank  Issued 
to  the  Michigan  Debenture  Company  a  re- 
ceipt for  same,  as  follows:  "Quarantee 
Pond.  The  Preston  National  Bank  of  De- 
troit, Mich.  Capital,  $700,000.  October  17, 
1899.  Received  of  the  Michigan  Debenture 
Company  fifty  thousand  dollars,  which 
amount  is  held  by  this  bank  subject  only  for 
the  payment  of  ttiat  amount  of  matured  de- 
bentures Issued  by  said  the  Michigan  Deben- 
ture Company.  [Signed]  Preston  National 
Baok.  P.  W.  Hayes,  President."  The  $50,- 
000  guaranty  fund  was  held  out  to  Investors 
and  others  as  part  of  the  funds  of  the  com- 
pany. The  Debenture  Company  from  time  to 
time  advertised  largely  in  the  Detroit  news- 
papere  and  sent  out  a  great  many  circulars 
and  other  advertising  matter.  These  adver- 
tisements represented  the  debentures  of  the 
company  to  be  a  guarantied  InTestment  of  at 
least  8  per  cent  protected  by  a  $50,000  guar- 
aoty  fund  In  the  Preston  National  Bank. 
Defendant  Pungs  knew  of  these  advertise- 
ments, and  knew  that  these  complainants 
and  others  were  buying  the  company's  de- 
bentures, believing  the  $50,000  guaranty  fimd 
belonged  to  the  company.  Several  of  the 
comphtlnants  testified  to  these  representa- 
tions,  and  that  they  in  good  faith  purchased 
the  debentures,  relying  upon  them.  From 
time  to  time  lists  of  names  of  tliose  luTesting 
with  the  company,  Indnding  the  names  of 


many  prominent  citizens,  with  a  statement 
of  amounts  paid  in  and  received  by  them, 
were  published  by  the  company,  for  the  pur- 
pose of  getting  business.  Of  these  three  of 
the  most  prominent  never  paid  in  anything  on 
:  the  debentures  of  the  company,  and  none  of 
them  ever  received  anything  from  the  com- 
pany. Defendant  Pungs  took  out  and  paid 
for  their  debentures  and  received  all  redemp- 
tions on  such  debentures.  Defendant  Pungs 
was  the  actual  manager  and  head  of  tbe  com- 
pany from  March,  1900,  until  this,  suit  was 
brought  He  was  practically  the  only  man 
who  was  flnsndally  interested  In  the  compa- 
ny or  who  bad  anything  to  gain  hy  Its  op- 
erations. In  the  fall  of  1900  the  company 
was  denied  the  use  of  the  United  States 
mails  because  of  lottery  features  in  their 
debentures,  and  never  sold  any  new  contracts 
thereafter,  but  continued  to  collect  dues  and 
lapse  contracts  until  this  suit  was  brought. 
In  December,  1900,  the  affairs  of  the  com- 
pany were  examined  by  the  State  Banking 
Department,  and  the  company  found  to  be 
insolvent  When  this  suit  was  commenced 
the  company  was  insolvent,  and  its  condition 
was  steadily  growing  worse.  From  the  time 
the  company  was  denied  the  use  of  the  mails 
the  income  grew  less  and  less  each  month, 
and  a  finishing  point  would  finally  have  been 
reached.  Tbe  receipts  of  the  company  were 
constantly  decreasing,  and  the  value  of  the 
remaining  coupons,  according  to  the  schedule 
of  redemption  values  Issued  by  the  company, 
was  constantly  increasing.  If  the  business 
had  been  contintied  the  time  would  have  ar- 
rived when  the  so-called  "guaranty  fund" 
would  have  been  insufficient  to  pay  the  ma- 
tured debentures.  Under  the  written  con- 
tract between  the  Debenture  Company  and 
defendant  Pungs,  he  was  to  receive  $5,000 
from  the  company  for  the  said  guaranty  fund 
of  $50,000  for  the  first  year.  In  fact  he  re- 
ceived $1,50U  more,  being  3  per  cent  on  the 
deposit  paid  by  the  bank.  At  the  end  of  the 
first  year  defendant  Pungs  attempted  to 
withdraw  $15,000  from  the  guaranty  fund, 
but  the  Preston  National  Bank  decUned  to 
allow  him  to  do  so.  Thereupon  the  Deben- 
ture Company  paid  to  defendant  Pungs  $15,- 
000  from  the  reserve  fund,  and  substituted 
?15,000  from  the  guaranty  fund  In  its  place. 
The  company  was  insolvent  at  the  time,  yet 
the  debenture  holders  were  told  that  unless 
they  kept  up  their  payments  their  contracts 
would  be  lapsed.  The  company  had  no  in- 
come except  that  received  from  lapses  and 
Interest  on  their  funds  Iil  bank.  Complain- 
ants are  debentiure  holders,  and  filed  this  bill 
alleging  fraudulent  conduct  on  the  part  of 
Pungs  and  the  officers  and  promoters  of  the 
defendant  company.  Its  Insolvency,  and  its 
cessation  of  all  business  except  to  collect  on 
existing  debentures;  that  the  business  of  the 
company  is  fraudulent,  its  debenture  con- 
tracts impossible  of  performance,  and  that 
Pungs  claims  that  tbe  $35,000  on  deposit  with 
the  defendant  bank  aiii|luBeca^ttxll^(dMi<ib«- 
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longs  to  him.  The  bill  prays  for  the  ap-  | 
polntment'  of  a  receiver;  that  complalnanta  { 
be  relieved  from  any  further  payments  on 
said  debentures:  that  an  acconnting  be  had; 
that  the  complainants  recover  the  amounts 
paid  by  them,  less  the  amounts  received  by 
them  from  matured  coapons;  and  that  the 
transfer  of  the  $15,000  to  Pungs  be  declared 
void.  The  case  was  heard  upon  pleadings 
and  proof  taken  In  open  court,  and  decree 
rendered  for  complalnantB. 

Barbonr  &  Bexford,  for  appellants.  Edwin 
F.  Ckmely,  Oria  B.  Taylor  (Hang  ft  Takes, 
of  counsel),  for  appellees. 

QRANT,  J.  (after  stating  the  facts).  1.  Is 
fraud  chained  In  the  bill  and  proven  by  the 
evidence  against  the  defendant  Pungs  and 
tbe  other  directors  of  said  company?  The  bill 
sets  forth  fully  the  main  facts  above  stated. 
It  charges  that  the  scheme  was  Illegal,  a 
mere  lottery,  and  that  the  representations 
made  by  the  defendant  officers  In  their  ad- 
vertisements and  literature  were  false  and 
fraudulent.  It  sets  forth  all  the  circumstan- 
ces under  which  Mr.  Fungs  furnished  the 
$50,000,  to  be  deposited  and  advertised  as  a 
guaranty  fund  belonging  to  the  company,  and 
that  the  arrangement  between  Pungs  and  the 
company  was  concealed.  The  bare  statement 
of  this  arrangement  stamps  it  as  fraudulent. 
The  United  States  government  Investigated 
the  scheme,  declared  it  fraudulent,  and  pro- 
hibited the  company  the  use  of  the  mails. 
The  banking  department  of  this  state  made 
a  like  Investigation  and  reached  the  same 
conclusion.  The  character  of  the  scheme  will 
In  the  main  appear  from  an  examination  of 
the  contract,  printed  in  the  margin.* 

The  allegation  of  fraud  Is  sufficient.  The 
proofs  fully  sustain  the  charge.  The  de- 
fendant directors  advertised  this  guaranty 
fund  as  the  property  of  the  company.  It 
published  the  receipt  of  the  bank  that  It  was 
received  and  held  by  the  bank  "only  for  the 
payment  of  that  amount  of  matured  deben- 
tures issued  by  the  Michigan  Debenture 
Company."  This  was  a  grossly  fraudulent 
representation  under  the  present  claim  of  the 
defendants. 

2.  It  is  urged  that  the  complainants  are 
severally,  and  not  Jointly,  Interested,  and 
therefore  cannot  maintain  the  bill  as  Joint 
complainants.  The  bill  is  filed  in  behalf  not 
only  of  the  complainants,  but  of  all  the  de- 
benture holders.  .  Complainants  are  Jointly 
Interested  to  prevent  the  dissipation  of  the 
funds  in  the  treasury  of  the  company,  and  in 
preventing  Mr.  Pungs  from  obtaining  pos- 
session of  the  guaranty  fund.  Their  interests 
are  more  closely  connected  than  are  taxpay- 
ers owning  several  distinct  parcels  of  land, 
and  who  Jointly  file  a  bill  to  reetrain  the  Ille- 
gal appropriation  of  public  funds  or  illegally 
contracting  a.  debt.  That  taxpayers  may  so 
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Join  In  a  bill  of  complaint  Is  well  established. 
George  v.  Electric  Light  Co.,  105  Mich.  1,  02 
N.  W.  985.  The  reason  for  these  debenture 
holders  Joining  Is  more  cogent 

3.  It  is  next  urged  that  these  complainants 
cannot  maintain  the  bill  because  these  de- 
bentures have  not  matured.  Upon  being  de- 
nied the  use  of  the  malls,  the  company  ceased 
to  do  any  business  in  tills  state  other  than  to 
attempt  collecdons  from  its  then  holders  of 
debentures.  It  is  apparent  that  the  more 
these  holders  paid  the  worse  off  they  would 
be.  The  company  was  Insolvent,  Ita  scheme 
found  to  be  fraudulent  and  Impossible  of  per- 
formance. Its  principal  manager  and  pro- 
moter was  Its  treasurer  and  claimed  Its  In- 
demnity fund.  Under  these  circumstances, 
the  on]y''security  the  debenture  holders  had 
was  to  stop  further  expense  and  to  recover 
from  the  company  the  money  In  Its  treas- 
ury so  far  as  it  would  go  towards  paying 
back  the  money  they  had  invested. 

4.  It  is  next  contended  that,  if  the  scheme 
under  which  the  debentures  were  sold  Is  Ille- 
gal and  a  lottery,  equity  vrtll  not  give  com- 
plainants relief.  If  complainants  purchased 
these  debentures  with  knowledge  of  their  Ille- 
gal and  fraudulent  character,  both  law  and 
equity  would  leave  them  without  remedy. 
If,  on  the  contrary,  tiiey  acted  in  good  faith, 
and  were  honestly  deceived  by  the  represen- 
tations of  the  defendant  through  Its  officers, 
and  the  representations  were  such  as  would 
naturally  tend  to  deceive,  they  are  entitled 
to  relief.  The  published  literature  of  the 
company  covers  many  pages  of  the  record, 
and  is  so  worded  that  it  would  naturally  de- 
ceive the  Ignorant  and  the  unwary,  and  as 
well  Intelligent  persons  unfamiliar  with  bnsi- 
ness  methods.  Mr.  Pungs  secured  the  names 
of  three  prominent  citizens  of  Detroit  as  pur- 
chasers of  these  debentures,  and  so  adver- 
tised them.  In  fact,  they  invested  no  money, 
but  Mr.  Pungs  himself  paid  all  their  dues, 
and  under  a  resolution  of  the  directors  au- 
thorizing a  compromise  he  at  once  took  ad- 
vantage of  the  resolution,  and  received  the 
money  which  under  It  would  go  to  these 
three  holders.  This  Is  one  of  the  methods 
very  commonly  resorted  to  to  Induce  others 
to  make  Investments  in  such  corporations. 
The  scheme  appeared  plausible  upon  Its  face, 
and  the  representations  made  In  the  com- 
pany's publications.  No  moral  turpitude  at- 
taches to  the  complainants.  The  case  falls 
within  the  following  authorities:  Calkins  v. 
Bump,  120  Mich.  335,  79  N.  W.  491;  State  v. 
Interstate  Investment  Co.  (Ohio)  60  N.  B. 
220,  52  L.  R.  A.  530,  83  Am.  St.  Rep.  754. 

5.  Even  if  Mr.  Pungs  were  entirely  Inno- 
cent In  making  his  contract  for  the  deposit 
of  the  $50,000,  as  between  him  and  the  de- 
benture holders,  he  must  suffer  the  loss. 
Holcomb  V.  Noble,  69  Mich.  896,  87  N.  W. 
497;  Peters  v.  Canfield,  74  Mich.  498,  42  N. 
W.  125:  Condon  v.  Hughes,  92  Mich.  367,  52 
N.  W.  638;  Stevens  v.  Ludlum  fMInn.)  48  N. 

w.  771, 13  L.  mmsm^^Qy^^Bep.  210. 
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Mr.  Pangs  knew  tbat  this  fund  was  adyer^ 
ttaed  as  tbe  property  of  the  company.  It  was 
dene  for  tlie  purpose  of  Inducing  porctaases. 
It  bad  tlie  desired  effect  He  Is  now  estop- 
ped to  claim  title  to  any  of  this  fund  until 
tlie  debenture  holders  have  been  made  whole. 

Decree  alBnned.  The  other  Justices  coii' 
enrred. 

Contract. 

Certificate  No.  . 

Aotborbed  OhpHal  Stock,  $280,000.00. 

Tbe  Mieh^n  Debeutnre  Co.,  Incorporated, 

Does  hereby  agree  to  pay  to  —  or  order,  ap- 

OD  matnrity  or  redemption  of  aay  of  tbe  hereto 
attached  five  coapona,  a  aum  equal  to  all  the 
payments  made  tiiereon,  together  with  tbe  re- 
ipectlve  share  of  the  net  aurplns  earnings 
inown  by  Schedole  of  Redemption  Values. 

Tbe  terms  and  conditions  printed  ou  the  back 
bereof  aiid  in  application  herefor  are  a  part  of 
this  contract  as  folly  as  It  recited  herein. 

Kgned,  sealed  and  delivered  at  Dstn^t,  Mich., 
tbis  day  of  ,  tS^-. 

Present 


Secretaiy. 

Terms  and  Conditions. 

Payments  on  this  Debenture  shall  be  five  dol- 
lars membwvhip  fee  for  the  first  month,  'and 
tbmafter  an  mstallment  of  fifty  cents  per 
month  on  each  unredeemed  coupon  until  redemp- 
tion or  maturity.  The  membership  fee  must 
accompany  the  sppUcation.  and  the  monthly  In- 
ttallmentE  are  due  without  notice  at  the  main 
otSce  or  some  duly  authorized  repository,  on 
the  first  day  of  eac»  month,  beginning  with  the 
first  month  after  the  date  of  this  eertificate. 
Failare  to  jmj  on  m  before  the  fifteenth  day 
of  tbe  month  any  installment  due  hereon  Bhall 
render  this  contract  noil  and  void  and  fotfeit 
all  payments  made  on  same;  bnt  the  same  may 
be  reinstated  at  any  time  within  thirty  days 
from  laps^  by  payment  of  orerdne  Installment 
and  a  fine  of  ten  centa  on  eadi  unredeemed 
coupon;  but  In  no  case  shall  the  fine  be  less 
tian  twenty-five  cents. 

No  receipt  for  payment  Is  valid  unless  it 
bears  the  rignature  of  the  secretary  or  some  per- 
•OD  acting  upon  his  written  authority,  and  all 
remittances  are  made  at  the  sender's  risk. 

Apportionment  of  Receipts.  All  money  paid 
to  tne  company  on  account  of  Debentures  (or 
coupons)  shall  be  divided  into  three  separate 
fonds,  which  shall  be  designated  and  used  as 
bdlows: 

Resenre  Fund.— This  ftmd  sbsll  con^  of 
twenty  per  cent,  of  all  monthly  inatallments 
paid  to  the  Company  by  holders  of  Its  Deben- 
tures, which,  together  with  its  interest  Incre- 
ment shsU  be  Invested  In  such  securities  as 
tbe  Board  of  Directors  may  deem  advisable. 

Expeufie  Fund.— This  fund  shall  consist  of 
the  purchase  price  of  all  Debentures  (viz.:  five 
dollars  on  each  Debenture  issued)  together  with 
fourteen  per  cent,  of  all  subsequent  instatl- 
ments  received  by  the  Company  on  account  of 
same;  also  of  all  fines,  transfers,  fees,  and  other 
eztrsBCOiis  receipts. 

Redemption  Fund. 

TUs  fond  shall  consist  of  sixty-six  per 
cent  of  all  money  collected  by  the  company 
on  account  of  monthly  installments  on  outstand- 
ing Debentures.  It  shall  be  subdivided  into 
two  separate  funds,  deslniated  respectively  as 
the  "Specisl  Redemption  Fund,"  and  the  "Gen- 
eral Redemption  Fond,"  each  of  which  shall  be 
apidied  monthly  as  collected  to  the  redemption 
of  coupons  as  hereinafter  specified. 

Special  Bedemption.  Each  month  sixteen  per 
cent  of  tbe  total  redemption  fnnd  for  that 


moath  shall  be  used  as  a  Separate  Redemption 
Fund  for  that  mooth,  to  be  applied  as  foUows: 
The  lowest  numbered  coupon  of  the  lowest  num- 
bered Debenture  shall  be  redeemed;  then  the 
lowest  numbered  coupon  of  the  next  Debenture 
in  order,  and  so  ou  through  the  list  until  said 
fund  Is  disbursed. 

Genersl  Redemption.  Bsch  month  eighty- 
four  per  cent  if  the  totsl  redemption  fund  for 
that  month  shall  be  used  as  a  Qeneral  Kedanp- 
tion  Fund,  to  be  applied  as  follows:  The  cou- 
pons to  be  redeemed  each  month  with  this  fnnd 
are  scattered  throushout  the  entire  Itst  of 
coupons  eligible  for  the  redemption,  snd  cannot 
be  deslguated  In  advance  of  the  disbursement 
of  the  Special  Bedemption  Fnnd,  nor  until  the 
calculation  (hereinafter  described)  has  been 
made  for  the  purpose  of  determining  the  num- 
ber of  coupons  that  must  be  alternately  passed 
over  in  the  course  of  redemption.  After  the 
number  which  must  intervene  between  the  cou- 
p<H)8  to  be  redeemed  has  been  determined  as 
aforesaid,  and  the  Special  Bedemption  for  that 
month  has  been  conclnded,  a  starting  point  for 
tiie  General  Redemption  is  given  by  first  redeem- 
ing the  lowest  numbered  coupon  sttached  to  the 
Debenture  next  following  the  last  one  from 
irhich  a  coupon  was  redeemed  by  the  Special 
Redemption.  And  then  passing  oTor  as  many 
consecotive  coupons  {oi  tJiose  dfgtble  fw  re- 
demption) as  are  equal  to  the  *^Bedemption 
Numeral,  redeem  another,  and  so  on  in  like 
order  until  the  fund  Is  disbursed. 

Redemption  shall  occur  regularly  on  the  2Sth 
dsy  of  each  month;  bnt  whenever  the  25th  shall 
faU  on  Sunday  or  other  legal  holiday,  the  re- 
demption shall  occur  on  the  next  legal  day  fol- 
lowing. 

The  numeral  apart  which  shall  elect  tbe  cou- 
pons to  be  redeemed,  must  be  determined  by  di- 
viding the  total  number  of  eligible  coupons  by 
the  number  the  amount  will  pay  on  basis  of  tbe 
average  value  of  such  coupons. 

The  redemption  numeral  may  be  changed  by 
order  of  the  Board  of  Directors  to  any  frac- 
tional part  of  the  numeral  obtained  by  tiie  fore- 
going calculation. 

Surrender  Value.  At  any  time  after  thirty- 
six  months  from  date  hereof,  provided  all  pay- 
ments of  installments  have  been  made  as  same 
became  due  and  payable,  the  holder  of  this 
Debenture  may,  If  he  so  desires,  snrrendw 
same  to  the  Compai^  and  receive  therefor  a 
paid-up  Certificate  for  the  total  sum  paid  on 
account  of  this  Debenture  to  that  date  (less 
the  amount  received  by  the  Company  on  ac- 
count of  coupons  previously  redeemed),  together 
with  eight  per  cent  per  annum  for  the  avttage 
time.  This  accrued  interest  to  be  added  to  the 
principal  of  the  paid-up  Certificate.  All  snch 
paid-up  Certificates  will  be  paid  bv  tb'e  Com- 
pany in  the  order  in  which  tne  applications  for 
same  are  filed,  and  shall  bear  Interest  at  eight 
per  cent  per  annum  until  paid.  For  this  pur- 
pose an  amount  not  exceeding  five  per  cent  of 
the  General  Redemption  Fond  for  any  one 
month  may  be  used. 

Agenf  s  Authority.  No  person  has  power  to 
alter,  waive  or  modify  In  any  way  ue  terms 
and  conditions  of  this  contract,  and  no  promises 
or  conditions  other  than  those  cotitalnM  herein 
shall  be  binding  upon  the  Company. 

Transfer,  This  Debenture  is  transferable  only 
on  the  books  of  the  Company,  for  which  a  fee 
of  twenty  centa  for  each  unredeemed  coupon  is 
charged:  but  in  no  case  will  tbe  fee  be  less  thsn 
fifty  cents. 

Migibility  and  Maturity.  This  certificate 
shall  not  be  eligible  for  redemption  until  one 
monthly  payment  shall  hare  been  made  hereon, 
and  will  oe  deemed  ful^  matured  at  expiration 
of  seventy-two  months  from  date  hereof.  The 
money  necessary  to  pay  otF  said  Debenture  shall 
be  drawn  from  the  Redemption  Fund  most  im- 
mediately available,  and  soould.that  amount  be 
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OATISS  T.  C7B. 

(Sapnme  Conrt  of  Mlchlffan.  Jnlr  14,  1908.) 

STATUTE  OP  FRAUDS— ACCEPTAKGS-DBUV- 
ERY  TO  COMMON  CARRIER. 

1.  DellveiT  of  floods  to  a  common  earner 
for  diipment  to  the  parcbaser  is  oot  a  delivery 
to  and  acceptance  by  the  purchaser,  so  aa  to 
take  the  case  out  of  Uie  statute  of  Craads. 

Error  to  Circuit  Court,  Alg&e  County;  Jo* 
seph  H.  Steere,  Judge. 

Action  by  John  H.  Gatlss,  Jr.,  against  Isa- 
dora Cyr.  Judgment  for  defcoidant,  and 
plaintiff  brings  error.  AfiirmecU 

This  ndt  was  commenced  In  Justice  court 
Defendant,  being  informed  that  plaintiff,  a 
tradeBDum,  bad  potatoes  to  sell,  went  to  bis 
store  to  bur  liieni.  Plaintiff  was  absent. 
His  cleric  showed  defendant  some  potatoes. 
Defendant  Immediately  alter,  and  on  Octo- 
ber 16th,  wrote  pla&itiff  the  follow&g  letta: 
"Mr.  Oatiss,  Chatham,  Uich.:  I  bare  been 
to  your  store  yest^ay  to  see  yon  In  r^rd 
to  potatoes.  As  yon  were  not  at  home 
couldnt  make  any  doU.  The  potatoes  that 
yotir  clerk  showed  me  are  satisfactory.  I 
can  take  about  five  hundred  bustaels  of  those 
potatoes  at  60  cents.  If  you  sliould  not  hare 
enoo^  to  make  a  car  load  you  might  get 
some  from  Mr.  Tanghn  to  finish  the  car,  as 
I  have  bought  from  him  already  75  bushels, 
and  I  agreed  to  take  balance  of  his  stodc  I 
wish  you  would  see  blm  so  I  may  get  aU  in 
same  car.  You  must  be  sure  to  ship  me  the 
car  before  the  last  of  this  month,  so  that  you 
get  your  check  November  15th.  P.  8.— You 
can  put  six  or  seven  hundred  bushel  In  car." 
To  OdB  letter  plaintiff  did  not  reply  in  writ- 
ing, but  immediately  took  st^  to  comply 
witti  ito  terms  by  shipping  the  potatoes.  The 
car  was  loaded  on  the  22d,  and  duly  shipped. 
It  contained  21.535  pounds  of  potatoes.  After 
some  delay  in  transportation,  the  car  was  de- 
livered by  the  railroad  company  to  the  de- 
fendant, who  invmptly  refused  to  receive 
and  accept  the  potatoes,  and  so  notified  the 
plaintiff.  It  is  claimed  by  the  defendant 
that  the  potatoes  were  not  such  as  be  bought, 
while  the  plaintiff  claims  that  they  were,  and 
in  good  condition  wben  shipped.  The  pota- 
toes were  in  bad  condition  when  shipped,  or 
became  so  on  account  of  cold  weather  while 
in  transportation.  No  acceptance  was  shown. 
The  court  directed  a  verdict  for  the  defend- 
ant, for  the  reason  that  tbe  contract,  not  be- 
ing In  writing,  was  void  under  the  statute  of 
frauds. 

H.  B.  Freeman,  for  appellant  F.  D.  Mead, 
for  appellee. 

GRANT,  J.  (after  stating  the  facta).  If 
delivery  by  the  plaintiff  to  the  comiBon  car- 
rier for  shipment  was  both  a  delivery  to  and 
an  acceptance  by  the  defendant,  the  case  Is 
not  within  the  statute;  otherwise  it  is.  While 
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some  authorities  hold  that  a  common  carrier 
Is  the  agent  of  the  vendee  for  delivery  and 
acceptance  (Strong  v.  Dodda.  47  Vt  MS;  Leg- 
gett.  etc.,  V.  ColUer,  89  Iowa,  144,  66  N.  W. 
417),  the  contrary  rule  Is  established  by  the 
decisions  of  this  court  (Grimes  v.  Tan  Vech- 
ten,  20  Mich.  410;  Webber  v.  Howe,  36  Mich. 
150:  Smith  v.  Brennan,  62  Mich.  349,  28  N. 
W.  802,  4  Am.  St  Bep.  867;  Kuppenbelmer 
V.  Werthelmer,  107  Mich.  78,  64  N.  W.  952, 
61  Am.  St  Rep.  317).  Under  these  decisions 
the  court  below  correctly  held  the  contract 
void,  and  directed  a  verdict  for  the  defend- 
ant 

The  Judgment  Is  affirmed  The  other  Jus- 
tices concurred. 


BENNETT  v.  CARR. 

(Supreme  Court  ot  Mk-higan.  July  14^  1908.) 

POOD— ADULTBRATION-OLEOHAROABINB— 
SALS. 

L  Pub.  Acts  1901,  p.  37,  No.  22.  1  1,  mak- 
ing it  an  offense  to  manofaoture  or  sell  any 
product  made  wholly  or  in  part  of  any  fat  not 
produced  from  unadulterated  milk  or  cream, 
which  shall  be  io  imitation  of  yellow  batter, 

Erovided  the  act  shall  not  be  construed  to  pro- 
ibit  the  mauufncture  or  sale  of  oleomargarine 
fi-ee  from  coloration  or  Ingredient  that  causes 
it  to  loolc  like  butter,  does  not  prevent  the  man- 
ufacture and  sale  of  an  article  the  ingredients 
of  which  themselves  naturally  produce  the  yel- 
low color. 

Certiorari  to  Circuit  Oart,  Ifnsk^on 
County;  Fred.  J.  Russell,  Ju^e. 

Cntlorari  by  the  people,  on  relation  of 
John  B.  Bennett  to  review  a  Judgment  of 
tbe  circuit  court  sustaining  the  refusal  eS 
John  M.  Garr,  a  justice  of  tbe  peace,  to  is- 
sue a  warrant  of  an^st  Judgment  affirmed. 

Charles  A.  Blair,  Atty.  Gen.,  and  Cross. 
Lovelace  &  Ross,  for  appellant  Smith,  Nlms, 
Hoyt  &  Krwin  (Kingsley  &  Wicks,  ot  coun- 
sel), tar  appellee. 

GRANT,  J.  Relator  Is  tbe  Inspects  of  tbe 
State  Food  and  Dairy  Department  On  the 
24tfa  day  of  February,  1903,  be  made  com- 
plaint before  the  respondent,  a  Justice  of  tbe 
peace  of  the  county  of  Muskegon,  charging 
one  Martin  Aamondt  with  having  sold  one 
pound  of  oleomargarine,  contrary  to  Act  No. 
22  of  the  Public  Acts  of  1901.  The  respond- 
ent refused  to  entertain  the  complaint  and  is- 
sue warrant,  on  the  ground  that  the  com- 
plaint stated  no  offense  under  the  provisions 
of  said  act  and  that  said  act  is  unconstitu- 
tional and  void.  Relator  thereupon  applied 
to  the  circuit  court  for  the  county  of  Muske- 
gon for  the  writ  of  mandamus  to  compel  the 
respondent  to  issue  said  warrant  and  proceed 
with  the  examination.  The  circuit  court 
sustained  the  action  of  the  respondent,  and 
the  case  is  now  before  us  for  review  iipon 
certiorari. 

The  statute  in  question  reads  as  follows: 
"Section  1.  No  person,  byUmse^  or  his 
agents,  or  serv^iaii.^Mijtlhrtibty'^^aDnfae- 
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tare,  sell,  offer  for  aale»  «EpoBe  for  sale;  w 
bare  In  Ub  posseuloii  with  Intent  to  sell, 
any  aitide,-  prodnct  or  compound  made  wlio]- 
ly  or  In  part  out  of  anjr  fot  fAl  or  oleaglnow 
sabstance  or  compound  thereof,  not  produced 
from  imadnlterated  milk  or  cream  tram  the 
same,  wUch  sliall  be  In  Imitation  of  toUow 
Ijotter  produced  from  pure  unadulterated 
milk  or  cream  of  tUe  same:  provided,  tbat 
notbinff  in  this  act  shall  be  conatrued  to  pro- 
Ublt  the  manufacture  or  sale  of  oleomarga- 
rine in  a  separate  and  distinct  form,  and  in 
meh  manner  as  will  advise  the  consumer  of 
Its  ml  character,  free  from  coloration  or  In- 
gsMeat  that  causes  It  to  loc*  like  butter.** 

The  complaint  charges  Mr.  Aamondt  wiOi 
unlairfully  selling  one  pound  of  oleomar- 
garine **made  wholly  or  in  part  of  fat,  oil,  or 
oleaginous  substance  or  compound  thereof,  as 
follows,  to  wit:  Water,  11.75  per  cent.;  but- 
ter fiit,  1.34  per  cent;  beef  fat,  lard,  and 
cottonseed  oil,  70.24  per  cent.;  salt  and  oth- 
er mineral  matter.  4.54  per  cent;  curd,  8.18 
per  cent— said  article,  product,  or  compound 
not  beiiv  then  and  there  butter  produced 
from  unadulterated  milk  or  cream  of  the 
sim^  and  being  then  and  there  In  Imitation 
of  yellow  butter  produced  from  unadulterated 
milk  or  oeam  fmm  the  same,  and  not  being 
then  and  thoe  oleomargarine  In  a  separate 
aod  distinct  form  In  such  manner  as  would 
adTiae  the  consumer  of  Its  real  character, 
free  from  coloration  or  Ingredleht  that  would 
cause  it  to  look  like  butter,  but  that  the  said 
oleoma^rine  was  then  and  there  of  a  ySI- 
low  color  In  imitation  of  butter,  said  color 
not  being  then  and  there  produced  by  the 
addition  of  any  ardfldal  oolozing  matter,  but 
aald  color  being  produced  acAely  by  the  said 
IngredteDts  therein  cdntslned,  the  said  in- 
gredients hereinbefore  set  forth  having  been 
eelected  and  used  in  the  msnufticture  of  said 
oleomargarine  in  such  manner  and  in  such 
goantltles  and  proportion  as  to  produce  the 
oleomargarine  that  was  then  snd  there  in 
imitation  of  yellow  butter  produced  from  im- 
adulterated  milk  or  cream  from  the  same, 
contrary  to  the  form  of  the  statute,"  etc. 

The  oleomargarine  so  purchased  was  manu- 
factured In  the  city  of  Chicago,  state  of  Illi- 
nois, by  one  Moxley,  a  resident  of  said  dty, 
and  was  sold  by  said  Moxley  to  said 
Aamtmdt  In  the  usual  course  of  trade,  and  by 
said  Aamondt  was  sold  In  the  usual  course  of 
retail  trade,  In  the  same  form  and  condlttout 
aod  in  the  original  package.  In  which  It  was 
received  by  Aamondt  from  Moxl^.  It  Is 
conceded  that  this  oleomargarine  has  a  yel- 
low color  almllar  to  batter,  but  the  color  is 
not  produced  by  any  artificial  coloring  sub- 
atance  or  Ingredient  used  for  the  purpose  of 
coloration,  but  Is  produced  solely  by  the  se- 
lectkm  and  use,  In  proper  proportions,  of  the 
nbatantlal,  recognized,  legal,  snd  necessary 
higredlente  of  commercial  oleomargarine. 

Does  the  complaint  state  an  offense  cover* 
ti  hy  the  ststutef  The  snswer  depends  upon 
the  construction  to  be  given  to  the  statute. 


The  relatOT  cmtends  that  the  statute  covers 
sll  products  which  look  Uke  yellow  batter, 
snd  that  It  is  Immaterial  whether  such  color 
is  produced  by  some  Ingredient  introduced  tar 
the  purpose  of  causing  the  product  to  look 
like  butter,  or  whether  sneh  color  is  produced 
by  authorised  and  legal  constituent  food  In- 
gredients. The  respondent  contends  that  the 
statute  Is  aimed  only  at  the  use  of  Uigredl- 
ents  used  solely  fOr  the  purpose  of  producing 
yellow  color,  and  does  not  prevent  the  msnu- 
facture  of  an  article  whose  color  is  nstural, 
genuine,  snd  not  an  Imitation.  Penal  stet- 
utes  must  be  construed  strictly,  and  cannot 
be  extended  by  construction  beyond  the  In- 
tent of  ttie  act  as  expressed  on  ite  fsce.  Tbe 
conditions  existing  at  the  time  the  statute 
waa  enacted,  and  the  mischief  to  be  remedied, 
are  Importent  factors  In  construing  penal 
statutes.  Two  sets  covedng  the  same  sub- 
ject mast  be  construed  as  in  pari  materia, 
an^  if  possible,  effect  given  to  both.  These 
are  elementary  rules  of  oonstrnctlon.  At  the 
time  the  statute  in  question  was  enacted  tlie 
only  method  in  use  In  causing  the  oleonuuv 
garine  to  look  like  yellow  butter  was  the  in- 
troduction of  some  extraneous  coloring  mat- 
ter. This  was  the  mischief  to  be  remedied. 
We  deariy  so  understood  In  People  v.  Hot- 
ter (Mich.)  91  N.  W.  167,  where,  speaking 
through  Chief  Justice  Hooker,  we  ssld  of  this 
statate:  'The  statute  under  consideration 
*  *  *  does  not  prohibit  sales  of  oleomsz^ 
gsrine  Which  Is  not  tslnted  with  the  prohib- 
ited ingredient"  See,  also.  People  v.  Phillips 
(Mich.)  ftl  N.  W.  616.  The  Legislature  has 
defined  oleomargarine  which  may  be  manu- 
factured and  sold  In  this  state.  Section  6, 
Act  No.  147,  p.  218,  Pub.  Acta  1809.  It  is  con- 
ceded that  the  resvondent  has  complied  with 
this  act  If  we  give  the  enlarged  construc- 
tion to  the  statute  now  In  question,  as  urged 
by  the  relator,  it  follows  that  the  Legisla- 
ture has  prohibited  the  manufacture  and  sale 
of  a  valuable  article  of  food,  the  natural 
color  of  which  resembles  yellow  butto*  (It- 
self almost  unlversslly  colored  by  extzsneous 
matter).  The  msnufscturer  of  such  a  product 
If  he  sold  It  St  sU.  would  be  compelled  to 
Inlzoduce  some  colt^ng  matter  so  as  to  make 
It  look  unlike  the  yellow  batt»  of  commerce. 
These  two  statutes  must  be  construed  togeth- 
er. The  srtlcle  sold  by  the  respondent  is 
clearly  authorized  by  the  first  act  The  lat- 
ter act  does  not  in  terms  prohibit  Ita  sale  and 
manufacture.  It  does  prohibit  the  use  of 
any  substance  for  the  sole  purpose  of  pro- 
ducing yellow  color.  The  use  of  sndi  color- 
ing matter  was  the  sole  mischief  then  known 
to  exist  and  the  only  danger  to  be  appre- 
hended and  guarded  against 

A  similar  statute  was  passed  In  New  Xer- 
sey,  and  the  like  contention  was  made  to 
support  a  conviction,  and  the  comrt  said:  "To 
construe  the  statute  so  broadly  would  render 
it  practloally  prohibitive  of  fhp  sale  of  all 
oleomargarine;  for,  e|{|@¥tj:i«;iijil@099@iud 
must  derive  color  from  Ita  IngredleJub,  and 
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SQcb  a  prohibition  has  manifestly  not  been 
declared."  Ammon  t.  Newton,  14  Atl.  610, 
50  N.  J.  Law,  MS;  McCan  t.  Commonwealth, 
48  Atl.  470,  198  Pa.  IS09. 

Our  statute  Is  copied  verbatim  from  that 
of  MasBachusetts.  A  flitipMor  court  of  that 
state.  In  a  case  Just  decided,  has  held  that 
the  statute  applied  only  to  extraneous  sub- 
stances or  ingredients  which  cause  the  prod- 
uct to  look  like  butter,  and  not  to  cases 
where  the  Ingredients  themselTes  naturally 
produce  the  colw.  Commonwealth  v.  Hlra- 
berg.  The  Supreme  Court  of  the  United 
States  BO  held  In  regard  to  the  same  statute. 
Flumley  v.  Commonwealth,  IfiS  U.  B.  461,  IB 
Sup.  Ct  154,  38  L.  Ed.  223. 

The  term  "higredleut,"  used  In  the  stat- 
ute, does  not  refer  to  the  ingredients  esseu- 
tlal  tt>  produce  the  article  as  defined  by  the 
Legislature,  but  to  an  Ingredient  used  to 
produce  color.  The  maxim  "Noscltur  a  bo* 
ells"  applies. 

Under  this  disposition  of  ttie  case  It  be> 
comes  unnecessary  to  discuss  any  constitu- 
tional question. 

The  order  Is  affirmed.  The  other  Justices 
concurred. 


TRAVIS  T.  WATSON. 
(SopxMDe  Court  of  Michigan.  July  14,  1903.) 

BIU.6  AND  NOTES— PATUBNT—BXTBNSION  OF 
t:mK-CONTRACT— CONSTRUCTION. 

1.  PlaiDtiS  wrote  defendant:  "I  wUh  to  know 
If  you  are  going  to  pay  note  In  full  or  only  the 
Interest  this  year,  November  lit,  1900.  •  •  • 
Should  you  care  to  keep  the  money  another 
year.  I  can  do  without  It,  only  I  must  know 
at  once:"  and  defendant  answwed,  "I  will 
fcew  the  matter  yoo  mention  one  more  year, 
and^  later  on  will  write  yon  In  regard  to  it." 
Held,  that  defendant's  reply  was  not  an  accept- 
ance of  plaintiff's  offer  lo  extend  the  time  an- 
other year,  and  defendant,  having  been  gar- 
nished by  a  creditor  of  plaintiff,  to  whom  he 
paid  the  note,  was  not  liable  to  plaintiff  thereon, 
on  the  ground  that  the  note  was  paid  to  the 
creditor  before  it  was  due- 

Errw  to  Glnmlt  Court,  CliDton  County; 
George  P.  Stone,  Jndga 
Action  b7  Isabella  M.  TravlB  a^Inst  ItOm 

A.  Watson.  Judgment  for  defendant,  and 
ptaintlfF  brings  error.  Affirmed. 

Frost  &  JacksoD,  for  appellant   H.  B.  & 

B.  Jj.  Walbrldge,  for  appellee. 

CARPENTER,  J.  PlalntUT  commenced 
this  suit  March  17,  1902,  to  recover  on  a 
promissory  note  payable  to  her  order  and 
made  by  defendant.  The  note  was  dated  No- 
vember 7,  1895,  and  was  for  $121,  payable 
one  year  after  date.  On  the  13th  of  Novem- 
ber, 1900,  one  Harriett  N.  Ellis  sued  the 
plaintiff,  before  a  Justice,  at  St.  Johns,  Clin- 
ton county,  and  garnished  the  defendant.  In 
defendant's  disclosure,  made  in  obedience  to 
said  garnishee  summons,  he  admitted  that  he 
was  indebted  to  the  plaintiff  in  this  case, 
.upon  the  note  In  salt,  to  the  amount  of  the 


principal  thereof  and  the  nniuld  Interest. 
Said  Justice  court  case  resulted  in  a  valid 
Judgment  in  favor  of  Mrs.  Ellis  against  the 
plaintiff.  On  a  second  summons  being  Is- 
sued to  the  defendant  to  show  cause,  he  paid 
Into  said  Justice  court,  on  or  about  December 
10,  1900,  the  full  amount  of  principal  and 
accrued  Interest  on  said  note,  and  was  tiiere- 
upon  by  said  Justice  discharged  from  farther 
liability. 

It  is  the  claim  of  the  plaintiff  that  by  an 
arrangement  made  by  correspondence  be- 
tween plaintiff  and  defendant  before  eaid 
Justice  court  suit  was  commraiced,  said  note 
did  not  become  due  until  November  7,  1901: 
that  therefore  defendant  had  no  right  to  ad- 
mit a  present  Indebtedness  In  said  garnish- 
ment suit;  and  that.  In  consequence,  his  lia- 
bility to  plaintiff  was  not  affected  by  the  pro- 
ceedings In  that  case.  The  following  Is  the 
correspondence  which  It  is  claimed  created 
that  arrangement:  October  4,  1900,  plaintiff 
wrote  defendant:  "Some  time  ago,  I  request- 
ed you  not  to  pay  the  Interest  on  the  note  I 
hold  against  you,  of  fl21,  to  Mrs.  Henry  £3- 
11s.  Bin.  Ellis  holds  the  original  note,  and 
I  the  copy.  I  find  the'  note  Is  given  Novem- 
ber 7th,  1896,  and  I  wish  to  know  If  yon  are 
going  to  pay  the  note  in  full  or  only  the  In- 
terest this  year,  November  7th,  1900.  Please 
let  me  know,  as  I  am  making  arrangements 
to  meet  some  obligations  in  December. 
Should  you  care  to  keep  the  money  another 
year,  I  can  do  without  It,  only  I  must  know 
at  once."  To  this  letter  defendant  replied, 
October  15,  1900:  "Tours  Is  Just  received. 
I  will  keep  the  matter  you  mention  one  more 
year,  and  later  on  will  write  you  in  regard,  to 
It"  At  the  time  defendant  was  served  with 
the  garnishee  summons,  he  had  not  written 
again  to  plaintiff,  as  he  agreed  in  the  above 
letter,  nor  had  he  paid  the  interest  due  No- 
vember 7,  1000.  This  case  was  tried  with- 
out a  Jury.  The  court  made  a  flndlns  of 
facts,  of  which  the  foregoing  is  the  substance, 
and  rend^ed  Judgment  for  the  defendant 

It  Is  a  complete  defense  to  the  claim  assert- 
ed by  plaintiff  in  this  suit  If  the  letters  of  Oc- 
tober 4.  1900,  and  October  16,  1900,  did  not 
constitute  a  valid  contract,  extending  the  time 
of  the  payment  of  the  note  from  November  7, 
1900,  to  November  7, 1901.  We  agree  with  the 
trial  Judge  that  they  did  not  Such  a  contract 
was  not  made  unless  both  parties  were 
bound.  It  Is  clear  to  us  that  defendant's  an- 
swer of  October  15th  to  plaintiff's  letter  of 
October  4th  was  not  such  an  acceptance  as  to 
bind  the  plaintiff.  In  plaintifTs  letter  of  Oc- 
tober 4th,  she  says:  "I  wish  to  know  If  you 
are  going  to  pay  note  In  full  or  only  the  In- 
terest this  year,  November  7th,  1900.  Please 
let  me  know.  •  •  •  Should  you  care  to 
keep  the  money  another  year,  I  can  do  with- 
out it  only  I  must  know  at  once."  This  let- 
ter, properly  construed,  means  that  defend- 
ant may  have  the  principal  another  year,  but 
the  Interest  due  November  7th  should  be 
paid.  DefeudanPiiitaBlM^i>gl^  keep 
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the  matter  yon  menthm  one  more  year,  and 
later  oa  will  -write  yon  hi  regard  to  It" 
dearly  enongb  Indicates  that  lie  will  ke«p 
the  principal  anotber  year;  bat  be  uses  no 
words  from  wbl^  It  can  be  Inferred  that  be 
vll)  pay  the  Interest  as  plaintiff  desired,  and 
In  teet  be  diiS  not  pay  It  Then  was  there- 
fore no  BDcb  acceptance  of  plalntUTs  propMl- 
tlon  as  to  create  a  contract  binding  upon  ber 
or  upon  defendant  See  Johnson  t.  Btepboi- 
ioii.  20  Mlcb.  62;  Eggleston  t.  Wagncr.  46 
Uleh.  «10;  10  M.  W.  ST.  As  this  corres- 
poodenee  did  not  prevent  plaintiff's  enforcing 
pa^ooent  of  this  note^  It  did  not  prevent  Mn. 
SlUs,  her  creditor,  enforcing  Its  inyment  in  a 
proceeding  In  garnishment 

The  view  we  take  of  this  Question  makes 
flw  other  asslgnmenta  of  error  rdled  npon  by 
the  plaintiff  Immatolal.  We  refrain,  tboe- 
iHe.  ftom  oonslderlDg  tbem- 

The  Judgment  of  the  eonrt  below  Is  afitam- 
cd.  Tbe  other  Justices  concurred. 


BUBQBSS  T.  STOWB. 

<8opreiii«  Court  of  Michigan.  July  14,  1908.) 

CARRIERS    OF    PA8SBNOBRS  —  BLSVATORS  — 
&TORBS— INVITATION  TO  CUSTOMER— N SOU- 
GKNCB  —  BVIDBNCE  —  QUESTION  FOR  JURY— 
DEORKE  OF  CARS— INSTRUCTIONS. 
L  Eridence  in  an  action  tor  penoDal  injoriei 
tecdved  by  falling  Into  an  elevator  shaft  in 
defeodant's  flore,  on  a  aappceed  iDvltatlon  to 
•tep  into  the  elevator,  ezamioed,  and  Kel4  that 
the  questions  of  negligence  of  the  defendant 
and  cmitributory  negligence  of  the  plaintiff 
were  fttr  the  Jury. 

2.  It  was  proper  to  refoie  an  instmctioQ  that 
if  defendant  on  ralaing  the  elevator  gate,  called 
"Kleratorr*  in  a  load  tone,  with  intentloQ  of 
wtmiog  others  above  who  might  be  nsing  the 
elCTstor,  snch  act  was  not  negligence;  bnt  it 
mi  for  tbe  jury  to  find  whether  an  ordinarily 
prudent  man  would  not  have  apprehended  that 
such  action  might  be  construeo  oy  plaintiff  as 
an  icritation  to  step  forward  to  enter  the  de- 
Tator. 

3.  It  was  not  emw  to  refuse  to  Inatmct  that 
iriaiotiff  could  not  recover  because  of  the  faulty 
cDDdition  of  the  shaft,  or  because  defendant 
was  withoat  akill  in  tbe  management  of  the 
derator:  the  court  having  instracted  clearly 
that  plaintiff  could  not  recover  unless  he  receiv- 
ed his  injuriee  In  acting  on  the  invitation  of  de- 
fendant to  enter  the  elevator. 

4.  Where  defendant  led  the  way  to  an  elevator 
Is  his  store,  raised  the  gate,  and  called  "Ble- 
Tator,"  and  plaintiff,  believing  this  an  invitation 
to  enter  tbe  elevator,  stepped  forward  and  fell 
into  the  shaft,  the  fact  that  It  was  light  enough 
for  him  to  see  that  the  elevator  was  not  In 
the  shaft,  had  he  looked,  did  not  preclude  re- 
corery,  hut  it  was  for  the  jury  to  decide  that 
onder  the  circumstances  plaintiff  was  not  boubd 
to  exercise  so  high  a  degree  of  care. 

5.  A  remaric  by  plaiivaJTs  counsel,  at  the  be- 

Soalng  of  his  argument  to  the  jury,  "that  they 
i  not  need  to  worry  much  about  the  verdict 
aKBinst  defendant"  was  not  to  be  construed  as 
an  invitation  to  tbe  jury  to  consider  evidoMW 
excluded  by  tbe  court  to  the  effect  that  defend- 
ant was  insored  sgaliuit  liability  for  plaintiff's 
damages,  in  the  absence  of  evidence  showing 
mrh  meaning. 

6.  The  owner  of  a  building  having  an  elevator 
for  passengers,  in  operating  audi  elevator,  Is 

T 1  ass  Oanfer^  voL  t.  Cant  DIa.  H  UH.  ilMi 


not  "bound  to  exercise  the  highest  degree  of 
care  and  diligence  of  a  cautious  person  so  far 
as  human  care  and  foresight  can  go."  but  Is 
only  bound  to  use  the  care  required  of  an  or- 
dinarily prudent  peraon  under  the  dreunostan- 
ces. 

Aroeal  tmn  Obenlt  Oomrt  Kent  Ooonty, 
In  Ohancwy;  Willis  B.  Perkins,  Judge. 

Action  by  Hairy  W.  Burgess  against  W. 
Arthur  Stowe,  Fran  a  Judgment  tat  plaln- 
tlfl,  defendant  appeals.  Bevorsed. 

Butterfleld  &  Keeuey,  for  appellant  H.  B. 
FallasB,  for  appellee. 

OABPBNTER,J.  This  Is  a  snlt  brought  to 
recover  damages  for  posonal  Injuries.  Plain- 
tiff recovered  In  tbe  court  below.  Defendant 
asks  this  court  to  reverse  tbat  Judgment  on 
tiie  ground  that  the  testimony  did  not  make 
a  case  for  the  ctmslderatlon  of  tbe  Jury,  and 
upon  other  grounds,  which,  as  tar  u  needful, 
will  be  discussed  In  this  opinion. 

1.  Did  the  court  err  In  submitting  the  case 
to  tbe  Jury?  Defendant  contends  tbat  tbore 
was  no  evidence  of  Us  n^CUgence,  and  that 
plaintiff  was,  as  a  matter  of  law,  guilty  of 
contributory  n^Ugence.  Tbo  determination 
of  this  question  requires  an  examination  of 
the  plalntlflPa  testimony. 

Plaintiff  was  a  newspaper  publisher,  and 
defendant  was  ragaged  In  tbe  buslnesB  of 
selling  paper  at  his  store  In  Grand  Baplds. 
On  tbe  afternoon  of  November  14.  1001, 
plalntlg  visited  defendant's  store  for  Oie  pur^ 
I  poBB  oi  examining  and  pnrefaaslng  a  sui^ly 
of  paper.  Hie  paper  which  be  wished  to  ex- 
amine was  on  one  of  the  upper  flows  In  de* 
fendanf  a  store.  One  of  the  means  of  reach- 
ing said  floor  was  an  elevator.  This  elevativ 
ran  In  an  open  shaft  extending  from  the 
top  of  the  building  to  the  basement  The 
opening  on  the  ground  floor  was  six  feet 
high  and  flve  feet  and  one  Inch  wide.  It 
was  guarded  by  two  doors,  which  were  gen- 
erally kept  open,  and  a  gate  made  of  data, 
whlcb  was  about  three  feet  high,  and  of  tbe 
same  width  as  tbe  opening.  One  desbrlng  to 
enter  the  elevatw  raised  thla  gate  to  tiie  top 
of  the  opening  and  passed  under  It  Into  the 
elevator.   The  elevator  was  used  for  trans- 
j  portli^  both  freight  and  passengers.  No  one 
;  was  espedally  charged  with  the  duty  of 
guarding  or  operating  It  Any  one  of  many 
'■  emplc^fis  of  defendant  operated  tt,  aa  occa- 
I  slon  demanded.   The  operator  controlled  Ito 
!  movemento  by  means  of  a  perpendicular  ca- 
■  ble,  passing  through  a  comer  of  the  elevator, 
and  extending  from  tbe  top  to  the  bottom  of 
I  the  shaft  In  the  course  of  the  conversation 
,  (which  occurred  on  the  ground  floor  of  de- 
fendanf  s  store)  between  the  plaintiff  and  the 
defendant  respecting  tbe  proposed  sale  of 
paper,  defendant  suggested  tbat  both  be  and 
tbe  plaintiff  go  upstalis  and  examine  said 
paper.  Upon  flils  being  assented  to,  defend- 
ant led  tbe  way  to  tbe  elevator.  The  doors 
were  open  and  the  gate  down^  Defendant 
raised  tbe  gate,  steppe^I 
tone  than  befbre  saia 
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supposing  this  to  be  an  invitation  to  enter 
the  elevator,  stepped  forward,  and  fell  down 
the  elevator  shaft,  and  received  the  injuries 
complained  of.  The  testimony  makes  it  quite 
clear  that  defends  at's  purpose  In  raising  the 
gate  was  to  enable  liim  to  reach  the  cable 
which  controlled  the  car,  which,  as  a  matter 
of  fact,  was  on  some  floor  above  tliat  upon 
which  he  and  plaintiff  stood;  that  be  spoke 
the  word  "Elevator!"  as  he  did,  in  accord- 
ance witb  the  custom  in  tils  store,  as  a  warn- 
ing to  all  who  might  hear  him  that  he  pro- 
posed to  use  tbe  elevator,  aud  not  as  an  in- 
vitation to  plaintiff  to  enter  the  sama 

There  is  some  dispute  as  to  whether  or  not 
the  sbaft  was  well  lighted;  plaintiff  saying 
tliat  the  place  was  quite  dark,  while  defend- 
ant's testimony  indicates  that  it  was  quite 
light  We  think  it  clear,  however,  that  had 
plaintiff  been  called  upon  to  give  particular 
attention  to  where  he  was  stepping  he  oould 
not  have  failed  to  see  that  the  elevator  was 
not  before  him. 

To  us  it  seems  clear  that  the  Jury  was  au-  : 
thorized  by  this  testimony  to  find  that  the 
action  of  the  defendant  amounted  to  an  in- 
vitation to  the  plaintiff  to  step  forward  Into 
this  shaft,  and  that  in  acting  under  this  In- 
vitation plaintiff  was  not  guilty  of  contribu- 
tory negligence.  Defendant  has  called  our 
attention  to  a  number  of  cases  In  which  it 
has  been  held  that  a  person  injured  by  fall- 
ing down  an  elevator  sbaft  or  into  an  open 
excavation  cannot  recover.  We  shall  not  at- 
tempt to  discuss  these  cases.  All  of  them  are, 
In  our  opinion,  Inapplicable.  In  those  cases 
tbe  injured  party  was  not,  as  in  this  case 
he  was,  acting  under  what  he  had  a  right  to 
believe  was  the  Invitation  of  the  defendant. 
This  important  circumstance  not  only  creat- 
ed a  duty  on  the  part  of  tbe  defendant,  but 
liad  a  very  important  bearing  in  limiting  the 
obligation  of  the  plaintiff  to  care  for  himself. 
Plaintiff  certainly  was  not  under  the  same 
obligation  to  guard  against  dangers  that  be 
would  have  been  had  no  invitation  been  ex- 
tended. We  think,  therefore,  that  the  trial  i 
court  did  not  err  in  refusing  to  direct  a  rer-  i 
diet  for  the  defendant.  j 

2.  It  la  claimed  that  the  court  erred  in  re-  | 
fusing  to  Instruct  the  Jury: 

(a)  "If  you  And  that  Mr.  Stowe,  upon  rals-  ! 
ing  the  gate,  called  'Elevator!'  in  a  loud  tone  ' 
of  voice,  and  that  this  was  with  the  intent 
or  purpose  on  his  part  to  sound  a  warning  to 
any  one  above  who  might  be  using  or  about 
to  use  the  elevator  at  that  time,  then  such 
act  on  his  part  would  not  be  negligence."  [ 
This  was  not  error.    Plaintiff  was  with  de-  I 
feiidant,  and  It  was  competent  for  the  Jury 
to  And  that  an  ordinarily  prudent  man  would 
have  fipprehendrd  that  raising  the  gate  and 
shouting  "Elevator!"  might  be  accepted  as 
an  Invitation  to  step  forward.  Defendant's 
liability  in  this  case  does  not  depend  entirely 
upon  his  intent  or  purpose,  as  assumed  in  tbe 
above  request. 

(b)  It  was  not  error  to  refuse  defendant" ■ 


request  that  there  could  be  no  recovery 
against  tbe  defendant  because  of  the  sup- 
posed defective  or  faulty  construction  of  tbe 
elevator  car  or  sbaft,  or  because  Mr.  Stowe 
was  without  skill  in  the  management  of  the 
elevator.  The  charge  of  the  court  made  it 
clear  to  the  Jury  that  tbe  plaintiff  could  not 
recover  unl^s  he  received  bis  injury  in  act- 
ing upon  the  invitation  of  defendant  This 
clearly  meant  that  there  could  be  no  recovery 
on  account  of  defendant's  want  of  skill,  or 
because  the  elevator  or  some  part  of  it  was 
defective.  Cases  might  arise  in  which  it 
would  be  the  duty  of  the  court  to  give  such 
requests  In  order  to  make  clear  tbe  Issue  pre- 
sented to  the  Jury.  This,  boweTer,  Is  not 
such  a  case. 

(c)  Nor  was  It  error  to  refuse  to  charge,  as 
requested  by  defendant:  "If  on  the  morning 
of  November  14th  It  was  light  enough  in  tbe 
elevator  entrance  so  that  Mr.  Burgess  could 
have  seen  that  the  elevator  car  was  not  in 
the  shaft,  and  he  did  not  see  or  notice  that 
ft  was  not  there  merely  because  he  did  not 
look,  then  I  charge  you  that  his  failure  to 
use  his  eyes  was  contributory  negligence,  and 
he  is  not  entitled  to  recover."  Under  the  cir- 
cumstances of  this  case,  It  was  competent  for 
tbe  Jury  to  decide  that  the  plaintiff,  acting 
under  the  invitation  of  the  defendant,  was 
not  bound  to  exercise  the  high  degree  of  care 
required  in  tbe  foregoing  request 

3,  At  ttte  beginning  of  his  closing  argu- 
ment to  the  Jury  plaintlfTa  counsel  said;  "I 
Just  want  to  say  to  you,  you  don't  have  to 
worry  much  about  the  verdict  against  Mr. 
Stowe."  It  Is  contended  by  defendant's  coun- 
sel that  this  was  an  Invitation  to  the  Jury  to 
take  Into  consideration  the  suggestion  Im- 
plied In  a  question  asked  of  defendant  and 
excluded  by  the  court  as  to  whether  he  was 
protected  by  Insurance  against  liability  for 
plaintiff's  damages.  Plaintiff's  counsel  de- 
nies that  he  had  any  such  purpose  in  making 
this  statement  Tbe  words  themselves  do  not 
naturally  convey  the  thought  that  the  Jury 
are  asked  to  be  governed  by  tbe  excluded  tet^- 
tlmony.  The  natural  construction  of  the 
words  Is  that  the  Jury  were  advised  not  to 
concern  themselves  about  the  consequences 
of  their  verdict  against  defendant,  and  this 
is  proper  advice.  There  must  have  been 
some  peculiarity  in  the  way  of  speaking  these 
words,  If  they  conveyed  the  impression  com- 
plained of.  Defendant's  counsel  took  no  step 
to  put  evidence  of  that  peculiarity,  If  there 
was  such  a  peculiarity,  on  the  record.  He 
did  not  see  fit  to  call  the  matter  to  the  atten- 
tion of  the  court  until  after  tbe  Jury  had  re- 
tired to  consider  of  their  verdict.  Under 
these  circumstances,  we  do  not  think  that  be 
can  ask  us  to  find  In  these  words  the  memn- 
Ing  complained  of. 

4.  The  court  In  charging  the  Jury  said: 

"I  instruct  you  that  a  person  operating  an 
elevator.  In  lifting  a  passenger  from  one  floor 
to  another  In  a  building^  Is  to  be.  treated  as 
a  carrier  of  paiQ0tt^£^\n6)id^^Mie  duties 
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rest  npoD  him  as  a  carrier  of  panengen  by 
nflways.  Ttaougb  not  Insoren  of  the  aliao- 
Inte  safety  of  tbe  passenger,  tlie  owner  or 
<vaator  ttf  an  elevator  Is  boiind  to  exercise 
the  highest  degree  of  care  and  diligence  of 
a  cantknu  person,  so  tax  as  human  care  and 
foresight  can  go,  and.  In  the  absence  of  con- 
tributory negllgcnice'  on  the  part  of  tbe  per- 
son Injured,  is  responsible  for  any  Injury  oc- 
casioned beeeuse  of  any  neglect  against 
which  a  reasonable  human  pmdence  might 
bare  guarded.    •   •  • 

'To  determine  whether  tbe  defendant,  on 
tiie  day  in  Question,  was  gailty  of  negligence, 
jon  will  ask  yourselves,  and  answer:  Did 
Ik  exeiclEte  the  highest  degree  of  care,  under 
the  drcnmstances  of  this  case,  consistent 
with  tbe  posslbUity  of  Injury  to  the  plaintiff, 
talcing  Into  consideration  an  the  facts  and 
eircnmstancea  yon  may  find  to  be  true,  waA&e 
the  evidence  in  tbls  case  bearing  upon  this 
sobjeet?  •  •  • 

Did  tbe  conduct  of  the  d^«idant  amount 
to  an  Invitation,  as  the  plaintiff  claims,  or 
is  the  contrary  true,  as  tbe  defendant  claims, 
taking  Into  consideration  tbe  degree  of  care 
the  defendant  was  bound  to  exercise  toward 
the  plaintiff,  viz.,  tbe  highest  degree  of  care, 
as  I  have  Instructed  youT  •   •  • 

"These  parties  owed  reciprocal  duties  to- 
ward eecfa  otlier— the  plaintiff  to  use  ordi- 
nary care  to  avoid  injury  to  himself,  and  the 
defendant  to  nerclse  the  highest  degree  of 
care  to  prevent  any  injury  to  the  plaintiff." 

We  are  referred  to  several  decisions  which 
snstaitt  the  charge.  See  Treadwell  t.  Whlt- 
ti»,  SO  Cal.  574,  22  Pac.  266,  S  L.  B.  A.  488, 
13  Am.  St.  Rep.  175;  Mitchell  v.  Marker,  62 
Fed.  139,  10  C.  C.  A.  306,  25  L.  K.  A.  83; 
Goodaell  Taylor,  41  Minn.  207,  42  K.  W. 
873,  4  L.  B.  A.  673,  16  Am.  St.  Rep.  TOO; 
SoaUiem  B.  ft  L.  Ass'n  v.  Lawson,  97  Tenn. 
367.  37  S.  W.  86,  66  Am.  St  Bep.  801.  In  our 
Judgment,  however,  tbe  correct  rule,  and  a 
rule  more  In  harmony  with  tbe  decisions  In 
this  state  (see  Michigan  Central  R.  R.  Co.  v. 
CtOeman,  28  Mich.  440;  Grand  Rapids  ft  In- 
diana R.  R.  Co.  V.  Huntley,  88  Mich.  537.  31 
Am.  Rep.  821;  HaU  v.  Mnrdock.  114  Mich. 
233.  72  N.  W.  150),  l8  Stated  in  the  case  of 
OrlffMi  ▼.  Hanlce,  166  N.  T.  188,  59  N.  E. 
S2S,  52  t..  R.  A.  922,  82  Am.  St  Bep.  63a 
We  quote  from  that  opinion:  "If  fha  charge 
of  the  trial  court  Is  to  be  sustained,  we  must 
liold  that  tbe  maintenance  and  operation  of 
an  elevator  form  an  exception  to  tbe  general 
standard  <a  cars  Imposed  by  the  law  upon 
tbe  owners  and  occupants  of  real  property. 
We  see  no  reason  fbr  making  this  exception. 
The  operation  of  an  elevator,  no  doubt.  In- 
volves linger,  and  If  accident  occurs  it  nuiy 
result  In  most  serlons  consequences.  It  la 
not  however,  tbe  only  dangerous  appliance 
used  la  modem  buildings.  Tbe  boiler  which 
furnishes  steam  heat  the  conductors  through 
which  dectrlc  light  Is  furnished,  may  at 
times  be  the  cause  of  serious  accidents.  An 
open  hatchway  Is  equally  dangerous.  Tet  It 


has  never  been  attempted  to  Impose  upon  tbe 
owuer  of  a  building  any  greater  responslblll- 
^  as  to  these  matters  than  that  of  exercising 
reasonable  care.  It  Is  very  probable  that  in 
the  advance  of  the  mechanical  arts  many 
new  appliances  will  be  introduced  into  build- 
ings which  will  Involve  danger.  It  seems  to 
me  impracticable  to  distinguish,  as  to  tbe 
measure  of  the  owner's  duty,  between  these 
appliances,  and  that  such  an  attempt  would 
involve  great  confusion  In  the  law.  I  do  not 
wish  to  be  misunderstood.  In  the  exercise 
of  the  same  degree  of  care,  different  de- 
grees of  precaution  may  be  necessary.  The 
same  man,  with  equal  prudence,  will  leave 
an  article  of  furniture  unguarded  in  bis 
bouse,  and  carefully  secrete  or  lock  up  Jew^- 
ry  or  money.  So.  the  more  dangerous  an  ap- 
pliance may  be  the  more  attention  may  be 
requisite.  If  tbe  fair  purport  of  the  charge 
of  the  court  was  only  that  the  care  should  be 
commensurate  with  the  danger,  it  might  not 
be  obJectionabl&  The  charge,  Iwwever,  goes 
for  beyond  tills.  The  utmost  human  care 
and  foresight  would  require  the  owner  of  a 
building  to  use  tbe  most  modern  and  im- 
proved form  of  elevator,  the  latest  successful 
mechanical  device,  and  tbe  most  skillful  op- 
erators. •  •  •  But  common  knowledge 
Informs  us  that  such  a  rule  would  be  unrea- 
sonable, applied  to  elevators  in  ordinary 
buildings.  Tliere  are  elevators  not  only  In 
great  office  buildings  and  hotels,  but  also  In 
small  buildings,  and  even  in  many  private 
houses.  Where  there  is  little  traffic,  the  duty 
of  operating  tbe  elevator  is  at  times  Imposed 
on  an  employ^  or  servant  with  other  work  to 
perform.  To  require  In  all  these  cases  (end 
I  do  not  see  how  it  is  possible  to  dlstingul^ 
between  them  on  tbe  law)  the  same  measure 
of  duty  that  is  Imposed  on  a  railroad  com- 
pany or  common  carrier  would  be  going  too 
far.  I  think  sufficient  security  is  affinded 
the  public  when  ownws  or  occupanto  of  a 
building  are  required  to  use  reasonable  care 
In  the  character  of  the  appliance  they  pro- 
vide and  in  its  maintenance  and  operation. 
Tbe  stairways  are  always  open  to  those  who 
deem  this  degree  of  diligence  Inadequate  for 
their  protection.** 

In  our  judgment  tberefbre,  the  court  erred 
in  charging  tbe  Jury  that  defendant  was 
"bound  to  exercise  the  highest  degree  of  care 
and  diligence  of  a  cautious  person,  so  far  as 
human  care  and  fOreslgbt  can  go.**  Defend- 
ant was  bound  to  use  the  care  required  of  an 
ordinarily  prudent  person  under  tbe  circum- 
stances. This,  morally  speaking,  Is  a  high 
degree  of  care,  because  an  ordinarily  prudent 
person,  under  those  drcnmstnnces,  would  ex- 
ercise such  care;  but  there  did  not  rest  upon 
him  tbe  extraordinary  obligation  required  by 
the  charge. 

We  And  no  reversible  error  In  the  other  as- 
signments relied  upon.  For  the  error  point- 
ed out  the  judgment  will  be  re'c^t'sed,  and  a 
new  trial  granted.  r^i^^:)|^i(ii@t@0l«n- 
ciirred.  o 
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(Sapreme  Court  of  Michigan.  July  14*  194^.) 

CONVERSION— ASSIGNED  CAUSE  OP  ACTION- 
WRONGFUL  SETTLEMENT  —  BVIDBNCB  —  AD- 
MISSIBILITY-INSTRUCTIONS  —  PREJUDICIAL 
ERROR— VALUB  OF  ACTION— WHAT  JURY  MAT 
OONSIDBB. 

1.  Where,  in  mlt  for  the  conversiMi  of  a 
cause  of  actiou  BBsigned  bj  plaintiff  to  defead- 
aot  to  setiore  a  debt.  Instituted  because  defend- 
ant settled  the  cause  and  refused  to  pay  over  to 
plaintiff  any  of  the  proceeds  arising  therefrom, 
defeudant  claimed  toat  plaintiff  authorized  the 
settlement,  evidence  that  plaintiff  was  indebted 
to  defendant  on  a  note  which,  togethn  with 
the  sum  admitted  by  plaintiff  to  be  secured  by 
the  asaigument,  exceeded  the  sum  received  from 
the  settlemeuL  and  which  note  defendant  claim- 
ed was  payable  ou  plaintiff  recovering  judg- 
ment in  the  action  assigned,  was  admlsrible  to 
show  that  plaintiff  obligated  bfanself  to  pay  the 
note  out  of  the  proceeds  of  the  settlemenL 
though  under  the  law  of  the  case,  as  acquiesced 
in  by  the  parties,  defendant  was  oititled  to  a 
verdict  if  plaintiff  consented  to  the  settlement. 

2.  Where  a  verdict  might  have  been  rmdered 
on  a  ground  supported  by  the  law  and  the  facts, 
or  OB  a  ground  authorized  by  erroneous  in- 
structions, the  givins:  of  the  erroneous  instruc- 
tions was  prejudicisl  error. 

3.  Where,  in  a  suit  for  the  conversion  of  a 
cause  of  action  assigned  by  plaintiff  to  defend- 
ant to  secure  the  payment  of  a  certain  debt, 
plaintifTs  testimony  tended  to  prove  that  the 
asaienment  only  secured  advances  made  by  de- 
fendant to  plaintiff  to  enable  the  latter  to  carry 
on  the  suit  assigned,  the  evidence  of  defendant 
that  plaintiff  was  also  indebted  to  him  on  a 
note  payable  when  plaintiff  should  recover  judg- 
ment in  the  cause  assigned  did  not  authorize 
defendant  to  use  part  of  the  proceeds  arising 
from  a  wrongful  lettlement  of  the  cause  hf  him 
in  pigment  of  dw  note. 

4.  In  an  action  for  the  conversion  of  a  eauie 
of  action  assigned  by  plaintiff  to  defendant  to 
secure  the  payment  of  a  debt,  and  wrongfully 
settled  by  defendant,  the  jury  were  properly 
authorized  to  consider  die  mstoiy  of  the  litiga- 
tion In  the  action  assigned,  befcm  the  assign- 
ment, at  bearing  on  its  value. 

BrroT  to  Circuit  Court,  Kent  County;  WU- 
■  U«  B.  Perklnn,  Judge. 

▲cUon  by  James  A.  Curtis  against  George 
S.  Curtis.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Reversed. 

Orove  A  McDonald,  for  appellant  Dun- 
bam  &,  Malcolm,  for  appellee. 

CARPENTER,  J.  The  parties  to  this  suit 
are  brothers.  Plaintiff,  as  the  surviving  part- 
ner of  himself  and  George  H.  Outhouse,  de- 
ceased, had  a  cause  of  action  against  Luther 
T.  Wllcoi,  at  one  time  sheriff  of  St  Joseph 
county,  arising  from  the  seizure  of  stock  by 
said  sheriff  upon  which  the  partnership  com- 
posed of  plaintiff  and  said  Outhouse  had  a 
chattel  mortgage.  Said  cause  of  action 
against  Wilcox  was  assigned  to  defendant  to 
secure  the  payment  of  certain  Indebtedness. 
After  said  assignment,  the  defendant  set- 
tled said  cause  of  action  with  the  parties  re- 
sponsible therefor  for  the  sum  of  $1,500  cash. 
Under  the  claim  that  he  had  a  right  to  the 
whole  of  said  $1,500  to  pay  the  Indebtedness 
secured  by  said  assignment,  defendant  re- 
fused to  pay  any  of  the  same  to  plaintiff. 


Thereupon  the  plaintiff  brought  this  snlt  tor 
the  conversion  of  said  cause  of  action.  De- 
fendant pleaded  the  general  issue. 

The  testimony  on  the  trial  conclusively 
proved  that  the  assignment  secured  the  de- 
fendant for  moneys  advanced  by  him  to  the 
plaintiff  to  enable  him  to  carry  on  said  suit 
These  advances,  with  interest  thereon, 
amounted  to  about  $1,000.  The  testimony  of 
the  plaintiff  tended  to  prove  that  said  asslgB- 
ment  secured  nothing  else.  The  testimony  of 
the  defendant  tended  to  prove  that  said  as- 
signment secured  everything  that  plaintiff 
owed  him,  and  it  Is  claimed  that  there  was 
testimony  Introduced  tending  to  show  that 
plaintiff  owed  defendant  the  amount  evi- 
denced by  a  note  of  $554,  wMch  will  be  here- 
after referred  to.  Defendant  testified  that 
the  plaintiff  consented  to  and  acquiesced  in 
the  settlement  complained  of.  Plaintiff  de- 
nied such  consent  or  acquiescence.  From  the 
testimony  Introduced,  the  Jury  might  have 
found  that  the  value  of  the  cause  of  action 
was  much  greater  than  the  amount  for  which 
it  was  settled,  or  they  might  have  found  that 
it  did  not  exceed  that  amount  In  submitting 
the  case  to  the  jury  the  court  charged  that, 
if  the  plaintiff  consented  to  or  acquiesced  In 
the  settlement  made  by  defendant,  their  ver- 
dict must  be  no  cauae  of  action;  that,  if 
plaintiff  did  not  agree  to  or  acquiesce  in  that 
settlement,  defendant  was  liable  In  damages 
for  the  amount  that  the  cause  of  action  ex- 
ceeded In  value  the  amount  secured  by  the 
assignment;  that,  to  ascertain  the  amount  se- 
cured by  the  assignment,  they  should  deter- 
mine whether  the  assignment  secured  the 
$554  note  heretofore  referred  to  or  not  The 
jury,  under  this  charge,  rendered  a  general 
verdict  for  the  defendant 

Plaintiff  seeks  a  reversal  of  the  judgment 
below  on  several  grounds,  the  most  Impor- 
tant of  which  Is  that  the  court  erred  in  ad- 
mitting In  evidence  said  $554  note,  and  that 
said  testimony,  when  admitted,  did  not  war- 
rant the  jury  In  finding  that  said  note  was 
BO  secured  by  the  assignment  as  to  give  de- 
fendant the  right  to  pay  the  same  from  the 
proceeds  of  the  settlement  This  $554  note 
was  signed  by  the  plaintiff,  and  was  payable 
to  the  defendant.  It  was  given  in  1880  In 
satisfaction  of  a  judgment  obtained  by  de- 
fendant against  plaintiff.  It  was  not  deliv- 
ered to  the  defendant  but  was  delivered  to  a 
partnership  composed  of  John  L.  Curtis,  since 
deceased,  brother  to  the  parties,  and  L.  G. 
Dunton,  their  brother-in-law.  By  the  agree- 
ment of  the  parties  as  testified  to  by  the  de- 
fendant, the  note  was  to  be  paid  when  plain- 
tiff recovered  against  the  sheriff  of  St  Jo- 
seph county  on  the  cause  of  action  Involved 
in  this  suit;  and  according  to  the  brother-in- 
law,  Dunton,  plaintiff  was  to  pay  It  if  he 
gained  that  suit.  We  do  not  think  the  court 
erred  in  admitting  this  testimony.  On  the 
theory  that  the  settlement  complained  of  was 
authorized  or  acquiesced  iD.ln^  pJ^intiff,  de- 
fendant had  iPHj^  'tfddiHU^i&moiiy  that 
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tbe  note  was  to  be  paid  wben  the  Judgment 
was  recovered,  to  bave  said  note  paid  out  of 
the  proceeds  of  tbe  settlement;  for  plaintiffs 
consent  to  put  an  end  to  tbe  cause  of  action 
bofore  tbe  judgment  -was  obtained  6bllgated 
him  to  pay  tbe  note,  or  at  least  fumlsbed 
evidence  from  which  the  Jury  might  find  that 
be  eo  obligated  himself.  It  Is  hardly  con- 
relvable  that  he  could,  by  consenting  to  tbe 
destruction  of  a  cause  of  action,  entirely  ter- 
minate his  obligation  on  a  claim  payable 
when  that  cause  of  action  ripened  into  a 
Judgment. 

In  reaching  tbe  conclusion  that  this  testi- 
mony was  admissible,  we  do  not  overlook 
the  fact  that  according  to  the  law  of  this 
case,  as  laid  down  by  tbe  trial  judge  anfl  ac- 
quiesced In  by  both  counsel,  defendant  wac 
entitled  to  a  verdict  if  plaintiff  consented  to 
or  acqule.-ced  in  tbe  settlement  In  question. 
It  was  therefore  not  necessary  to  his  defense 
that  defendant  should  prove  that  be  had  a 
right  tu  keep  tbe  entire  proceeds  of  tbe  set- 
tlemr  .t  If  that  settlement  were  authorized. 
Nerei'theiess,  we  thlnlc  he  bad  a  right  to  in- 
troduce this  evidence.  Any  other  rule  would 
be  rery  unjust.  It  would  place  defendant 
in  tbe  position,  net  ct  having  committed  the 
wroLg  complained  against  bim,  but  of  hav- 
ing committer!  another,  wben  the  fact  was, 
accordmg  to  hU  testimony,  he  ba''.  committed 
non**. 

Did  the  testimony  warrant  tbe  charge  of 
the  court  respecting  this  5554  note?  Defend- 
tDf  s  coonsd  contend  that  the  verdict  of  the 
Jury  in  favor  of  the  defendant  proves  that 
tbey  fomid  that  the  plaintiff  consented  to  tbe 
settlement,  and  thetefore  they  were  In  no 
wsy  affected  by  the  charge  of  tbe  court  re- 
Epecting  said  note.  We  cannot  agree  with 
this  claim.  The  verdict  might  have  been 
rendered  upon  tbe  ground  that  plaintiff  con- 
sented to  tbe  settlement,  or  it  might  have 
been  rendered  upon  the  ground  that  the  value 
ot  tbe  cause  of  action  did  not  exceed  the 
amount  secured  by  tbe  assignment.  If  tbe 
Terdlct  was  rendered  upon  the  latter  ground, 
and  if  there  was,  as  plaintiff  claims,  error  in 
the  charge  respecting  the  note,  such  error 
was  prejudicial. 

Did  the  testimony  of  the  defendant  war- 
rant tbe  inference  that  said  note  was  so  se- 
mred  by  tbe  assignment  as  to  give  defend- 
ant tbe  right  to  pay  the  same  out  .  of  the 
proceeds  of  tbe  settlement?  As  already  in- 
dicated, according  to  that  testimony,  the  note 
was  to  be  paid  when  plaintiff  recovered 
against  tbe  sheriff  of  St.  Joseph  county  on 
the  cause  of  action  Involved  in  this  cnse. 
Snrely,  defendant's  wrongful  settlement  of 
tbe  cause  of  action  did  not  entitle  him  to  de- 
mand payment  of  an  obligation  which  was 
payable  out  of  tbe  judgment  to  be  recovered 
<Ki  Bid  cause  of  action.  To  hold  that  it  did, 
enables  defendant  to  take  advantage  of  bis 
own  wrong.  We  think,  therefore,  tbe  court 
trred  in  girlng  tbe  cba^e  complained  of  re- 
specting the  note. 
06  N.W.-8 


It  is  contended  that  the  court  erred  In 
charging  tbe  jury  as  follows:  "In  determin- 
ing this  question  [the  value  of  the  cause  of 
action],  you  will  take  into  consideration  the 
nature  of  tbe  cause  of  action  In  that  case, 
the  claims  made,  tbe  amount  of  Indebtedness 
secured  by  the  mortgage  given  by  Dlckerson 
&  Co.  to  Curtis  &  Co.,  the  kind  and  character 
of  tbe  property  covered  by  such  mortgage,  its 
value,  the  various  results  of  the  several  tri- 
als, the  general  history  of  the  case,  as  shown 
by  the  evidence,  the  length  of  time  the  case 
was  pending  before  settiement;  and  from  all 
these,  and  any  other  facts  and  circumstances 
you  may  dnd  to  be  true  In  tbe  case,  deter- 

i  mine  the  actual  value  of  that  claim  or  cause 
of  action."  Tbe  testimony  showed  that  there 
bad  been  several  trials  of  the  suit  brought 
to  enforce  said  cause  of  action.  Two  ver- 
dicts bad  been  set  aside  by  this  court,  and 
one  by  the  lower  court    It  Is  Insisted  that 

I  it  was  erroneous  for  tbe  trial  judge  to  permit 
tbe  Jury  to  consider  tbe  various  results  of 
these  trials,  and  tbe  general  history  of  tbe 
case,  as  bearing  upon  the  value  of  the  cause 
of  action.  We  do  not  think  that  this  was  er- 
ror. Tbe  circumstances  alluded  to  had  a 
material  and  obvious  bearing  upon  the  TOlne 
of  that  cause  of  action. 

It  Is  also  contended  that  tbe  court  erred  in 
Instructing  the  jury  at  tbe  request  of  de- 
fendant: "Neither  courts  nor  Juries  can  de- 
prive defendant  of  ttis  property  upon  evidence 
which  is  speculative  merely  as  to  tbe  amount 
of  damages  tbe  plaintiff  may  have  suffered. 
•  •  •  The  damages  cannot  rest  in  specu- 
lation merely."  It  Is  insisted  by  plaintiffs 
counsel  In  his  brief  that  there  was  no  compe- 
tent evidence  that  tbe  damages  claimed  were 
speculative.  There  was  evidence,  however, 
that  one  jury  had  rendered  a  verdict  for 
$3,S44.66,  which  tbe  trial  Judge  had  reduced 
to  $2,474.31,  and  that  another  jury  had  ren- 
dered a  verdict  for  $2,500,  and  the  trial  Judge 
had  reduced  It  to  ¥1,181.03.  Possibly  the  lan- 
guage of  the  court  referred  to  these  verdicts. 
It  is  obvious  that  the  effect  of  tbe  charge 
complained  of  was  to  suggest  to  the  Jury  that 
there  was  certain  testimony— not  deSnitely 
pointed  out— which  might  have  a  tendency  to 
mislead  them  in  measuring  damages  in  favor 
of  the  plaintiff,  and  that  this  testimony 
should  be  disregarded  because  It  was  specu- 
lative. It  would  certainly  have  been  better 
practice  for  the  court  to  point  out  clearly 
what  the  testimony  was  which  the  Jury 
should  disregard  as  speculative.  If  that  prac* 
tice  had  betin  adopted,  plaintiff  could  bave 
had  no  apprehension  that  the  effect  of  the 
court's  charge  was  to  induce  the  jury  to  dis- 
regard all  his  testimony  on  the  subject  of 
damagps.  As  this  Is  a  question  not  likely  to 
arise  ou  another  trial,  It  Is  unnecessary  to 
determine  whether  or  not  It  constituted  re- 
versible error. 

In  our  Judgment,  the  case  was  a  proper  one 
for  the  consideration  of  the  jury.  The  other 
assignments  of  error  D^lieddup&zn^cfelUl^n&ll 
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taken,  and  their  dlscnsBlon  would  be  of  no  In- 
terest to  the  [irofesBlon. 

The  judgment  of  the  conrt  below  mnit  be 
reTersed,  and  a  new  trial  ordered.  The  other 
Jofltlces  concnrred. 


ENSLGT  et  at  t.  DETBOIT  UNITED  ST. 
(Supreme  Court  of  Michigan.  July  14,  190a.) 

8TRBBT  RAILWAYS— INJURT  TO  ANIMALS— 
CONTRIBUTORY  NSOLIGBNCE-NBOLIGBNCB 
—  FAILURB  TO  CARRY  USADLIOHT  —  BVI- 
DBNCB— DECLARATIONS  OF  MOTORHAN— RB8 

OEST^ 

1.  lu  an  action  against  an  electric  railroad 
for  death  of  a  cow,  evidence  of  pleiotiEE  con- 
sidered, and  held  not  to  ahow  that  he  wai  guilty 
of  coBtributory  negligoice  In  law. 

2.  Id  an  action  agaiast  aa  electric  railroad 
for  death  of  a  cow,  teBtimony  of  a  paaseager 
that,  when  the  car  struck  the  cow,  the  motor- 
man,  while  alighting,  said:  "There,  that  la 
running  without  a  headlight,"  was  pT^ierly  ad- 
mitted as  part  of  the  res  gestse. 

3.  In  au  action  against  an  electric  railroad 
for  death  of  a  cow,  an  instruction  that  defend- 
ant's liability  under  its  franchise  requiring  its 
cars  to  be  prc^erly  lighted,  and  under  the  law 
of  negligence,  was  not  materially  different;  that 
defendant  was  obliged  to  have  such  a  light  as 
would  give  plaintilf  fair  notice  of  its  approach; 
that  it  was  for  the  jury  to  aay  whether  the 
lights  were  reasonable  on  the  night  of  the  acci- 
dent, and  whether  failure  to  carry  a  headlight 
was  negligence  under  the  drcamstancea— fairly 
presented  the  law. 

Error  to  Circuit  Court,  Oakland  Oonnty; 
George  W.  Smith,  Judge. 

Action  by  Philo  Ensleyand  another  against 
the  Detroit  United  Railway.  There  was 
judgment  for  plaintifts,  and  defendant  brings 
eiTor.  Affirmed. 

Brennan,  DoneUy  St  Van  De  Mark  and 
Frank  E.  Jenkins,  for  appelant  Kinsman 
&  Arnold,  for  appellees. 

MONTOOMERT,  J.  The  piaintina  werb 
joint  owners  of  a  cow  which  was  of  the  val- 
ue of  flG,  and  which  has  furnished  the  sub- 
ject-matter of  this  litigation.  There  Is  no 
question  that  the  cow  was  killed  by  coming 
in  collision  with  a  motor  car  ou  the  Hue  of 
defendant's  road.  As  the  coutention  is  made 
that  there  was  no  case  for  the  jury,  we  quote 
at  some  length  from  the  testimony  of  plain- 
tiff Cole:  "Last  summer,  August  22d,  I  re- 
sided on  Philo  Eusley's  farm,  about  one-half 
mile  south  of  the  village  of  Oxford.  I  re- 
sided upon  his  farm  as  a  tenant.  I  bad  one- 
half  Interest  in  the  stock  and  crops  on  the 
farm.  I  kept  twelve  bead  of  cows.  I  can 
recollect  this  22d  day  of  August  last.  I  got 
the  cattle  up  for  the  purpose  of  milking 
them  at  3  o'clock  in  the  afternoon,  because 
I  had  to  fumlsb  milk  for  the  milkmen.  The 
freatber  was  cloudy  and  threatened  to  rain, 
and,  after  milking  the  cows,  I  fed  them  their 
corn  in  the  stable  on  account  of  rain.  About 
8  o'clock  in  the  evening  I  turned  the  cows 
out.    The  barn  is  situated  on  tbe  east  side 
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of  tbe  highway,  and  the  electric  railway  la 
situated  In  tbe  center  of  tbe  hlghvraT,  and 
tbe  bQuae  Is  on  the  wot  aide  of  tbe  Ughway. 
The  pasture  In  which  I  tnmed  the  cows  la  oo 
tbe  east  aide  of  the  hU;bway.  That  evening 
abont  8  o'clock  I  bad  gone  acroas  to  the  bouse 
to  feed  tbe  hogs,  and,  after  I  got  tbe  bogs 
fed,  I  ttiought  I  wonld  turn  tbe  cows  out,  and 
I  came  across  and  looked  up  and  down,  and 
I  saw  no  car  coming  from  any  direction,  and 
I  weat  and  opened  the  gate  that  goes  to  tbe 
lane,  so  that,  when  I  got  then,  they  would 
go  right  In,  providing  I  bad  to  crowd  them 
in.  I  let  them  out,  and  kept  constantly  look- 
ing op  tbe  track  for  a  car.  and  I  see  no  car 
coming  ttien  from  eltber  dlrectton.  Hereto- 
fore It  has  been  the  custom  of  tbe  company 
to  cairy  a  headlight.  I  nerer  noticed  tbe  car 
come  down  at  night  wltboot  a  headligbt  nd- 
ther  way.  I  conld  see  north  towards  tiw  Til- 
lage clear  about  elght-tentbs  of  a  mile.  I 
saw  no  signs  of  any  car.  I  saw  no  algns  of 
any  light  or  any  car  at  alL  Q.  After  looking 
carefully,  yon  lotdced  down  tbe  road  at  the 
same  tImeT  A.  Tea,  sir.  Q.  Mow,  after  look- 
ing both  ways,  what  did  yon  do?  A.  I  turn- 
ed tbe  cows  out  Q.  What  did  yon  do  with 
themf  A.  I  tnmed  them  out,  and  drove  - 
them  right  Into  the  pasture— tbat  is.  Into  tbe 
lane— and  just  before  I  got  to  tbe  lane  gate 
I  looked  around  to  aee  U  any  car  was  com- 
ing, and  there  waa  one  ri^t  onto  me  wltb- 
In  three  or  four  rods,  and  I  rasbed  right 
across  tbe  track  (I  was  on  the  west  side  of 
the  track  when  I  saw  ttat  car  coming,  and  I 
mahed  right  acroas  tbe  track),  and  there  was 
one  of  the  cows  started  on  a  run  down  tiie 
track,  and  I  got  In  around  those,  rushed  tliem 
through  the  gate,  and  shut  tbe  gate.  As 
soon  as  I  got  them  In,  the  car;  waa  by  me. 
The  car  was  within  three  or  four  rods  of 
me  when  I  saw  It  first.  I  drove  the  cows  in 
and  shut  the  gate.  I  conld  hardly  keep  the 
cows  from  the  gate  while  I  shut  It.  It  would 
have  been  Impossible  for  me  to  bare  got 
around  that  cow.  This  car  tbat  came  down 
bad  no  headlight  that  evening.  It  had  no 
light  In  front  of  It  at  ail.  It  was  quite  dark, 
rather  dark  and  cloudy,  and  It  was  abont  8 
o'clock.  It  was  about  32S  feet  sooth  of  there 
that  the  cow  was  hit.  Tbat  Is  the  distance 
where  tbey  rolled  tbe  cow  off  the  track." 

It  Is  insisted  that  this  testimony  shows 
plaintiff  to  have  been  guilty  of  contributory 
negligence.  In  support  of  this  contention  It 
is  said:  "Neltber  on  direct  or  cross  examina- 
tion did  Hr.  Cole  testify  that  be  at  any  time 
looked  for  tbe  car  after  leaving  the  barnyard 
gate  until  the  cows  were  within  twenty  feet 
of  the  lane  gate,  and  part  of  tbem  way  ever 
on  the  west  side  of  tbe  track."  (Counsel  must 
have  Overlooked  the  following,  appearing  In 
the  direct  examination  of  the  wltneas:  "I 
let  them  out,  and  kept  constently  looking  up 
the  track  for  a  car,  and  I  saw  no  car  coming 
from  either  direction."  As  be  was  driving 
tbe  cattle  down  the  track.,  where  Jie  bad  a 
plain  view.  It  Tygfl^^dS^feO^^fehe  con-  \ 
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itantly  kept  looking  up  the  track  (from  wMch 
direction  tbe  car  In  qaestlon  came),  be  did 
about  all  that  could  be  expected. 

Objection  U  made  to  the  admission  of  the 
testimony  of  a  passenger  as  to  a  statement 
made  by  the  motorman  at  the  time  of  tbe  col- 
lision. He  testified  under  objection  that, 
when  tbe  car  struck  the  cow,  witness,  tbe 
coodnctor,  and  tbe  motorman  got  out  of  tbe 
CAT,  and  that  while  the  motorman  was  get- 
ting out  of  tbe  car,  before  be  got  out,  be  said, 
"There,  that  Is  running  without  a  headlight" 
TlUs  was  admitted  as  a  part  of  tbe  res  gestae, 
aod  we  think  properly. 

An  effort  Is  made  to  liken  the  case  to  Dom- 
pier  T.  Lewis  (Mich.)  91  N.  W.  162,  but  the 
case  is  clearly  dlstlngulsbable.  In  this  case 
Uie  exclamation  was  made  at  tbe  very  time 
of  tbe  injury,  and  related  to  tbe  very  fact; 
Id  the  former  case  It  was  In  the  nature  of  a 
oarratlTe  of  a  past  event,  and  did  not  relate 
to  the  very  fact  of  the  injury.  The  question 
pnt  to  the  witness  In  tbe  present  case  was 
somewhat  broader  than  tbe  answer  itself, 
and  in  this  holding  we  confine  our  decision 
to  the  case  as  disclosed  by  tbe  anawer  of  the 
witness. 

The  principal  complaint  in  tbe  case  relates 
to  the  charge  of  the  court  on  the  subject  of 
lights.  The  defendant's  franchise  contract 
contained  the  following:  "That  the  cars  of 
said  railway  shall  be  of  modem  type,  pro- 
pelled by  electricity  or  any  other  motive  pow- 
er, except  steam,  whlcb  Is  or  may  become 
soitahie  for  railway  purposes,  and  must  be 
properly  lighted  In  the  nighttime,  whether 
standing  or  running."  The  circuit  judge  char- 
ged the  Jury  upon  this  subject  as  follows: 
"The  franchise  for  the  township  of  Oxford, 
vbere  tbe  accident  occnrred.  contains  the 
proTlsloD  that  cars  must  be  properly  light- 
ed in  the  nlgbttime.  whether  standing  or  run- 
obit  Now,  what  do  the  words  'properly 
lighted*  m«in?  They  do  not  mean  necessari- 
ly that  the  car  be  equipped  with  a  headlight, 
or,  if  witb  a  headlight,  that  It  should  be  an 
electric  headlight  rather  than  one  provided 
or  famished  by  tbe  use  of  oil.  The  question 
of  whether  It  was  light  or  dark  must  be 
carefully  considered  in  determining  whether 
the  car  was  pn^erly  and  sufficiently  light- 
ed or  not.  If,  In  fact,  It  was  light  enough  so 
that  the  plaintiff  Cole,  In  exerdslng  due  dili- 
gence to  protect  bis  own  Interests,  could  have 
seen  tbe  approach  of  the  car  a  considerable 
distance,  then  the  question  of  lighting  tbe 
car  would  be  of  no  importance.  Any  light 
IV  no  light  would  be  sufficient  In  that  event. 
Now,  regardless  of  the  franchise,  and  under 
the  general  liability  of  tbe  defendant's  com- 
pany for  negligence.  It  would  be  liable  for 
any  failure  to  use  reasonable  care  in  tbe  llgbt- 
bg  of  Its  ear  in  front,  so  as  to  give  a  fair  and 
reasonable  notice  to  persons  desiring  to  use 
the  highway  next  to  the  track.  That  would 
not  necessarily  mean  tbat  It  sbould  use  a 
headlight,  any  more  than  the  language  used 
in  the  franchise:  but  It  would  mean  that.  If 


the  darkness  was  such  tbat  the  plaintiff  Cole 
could  not  otherwise  see'  Its  approach,  then 
tbe  car  should  be  so  lighted  as  to  give  the 
plaintiff  fair  and  reasonable  notice  of  ite  ap- 
proach If  be  looked.  Now.  gentlemen,  I  leave 
that  whole  question  to  you,  and  say  to  you 
that  under  tbe  peculiar  wording  of  tbat  fran- 
chise the  liability  for  violation  of  the  fran- 
chise does  not  differ  greatly  from  what  tbe 
ordinary  liability  of  tbe  defendant  would 
be  under  the  law  of  negligence.  My  con- 
struction of  tbat  language  would  be  that 
there  should  be  such  a  light  In  front  as  would 
give  the  plaintiff  reasonable  and  fair  notice 
of  its  approach  bad  he  looked.  Now.  gentle- 
men, it  Is  for  you  to  say  whether  the  lights 
that  evening,  as  described,  are  reasonably  or 
properly  within  tbat  definition  or  not.  It 
la  tbe  claim  of  the  plaintiffs  that  in  order  to 
constitute  a  reasonable  and  fair  notice,  or  to 
comply  witb  the  franchise,  It  Is  necessary  to 
have  a  headlight  Now,  gentlemen,  if  It  be 
true  that  the  light  from  the  window  that  has 
been  described— from  tbe  bull's-eye  light  and 
from  the  windows— would  give  the  plaintiff 
Cole  fair  and  reasonable  notice  of  its  ap- 
proach, then  I  say  to  you  tbat  It  would  not 
be  negligence  not  to  have  a  headlight;  but 
if,  under  all  the  circumstances,  you  determine 
that  those  lights  were  not  and  did  not  give 
tbe  plaintiff  Cole,  or  would  not  give  him,  fair 
and  reasonable  notice  of  Its  approach,  then 
you  might  And  that  tbe  headlight  was  neces- 
sary to  comply  with  the  ordinances  to  relieve 
them  from  liability  for  n^llgence.  That 
would  depend,  gentlemen,  on  what  you  de- 
termine from  tbe  evidence.  What  I  mean  to 
say  is,  gentlemen,  that  the  failure  to  carry 
a  headlight  is  not  of  itself,  standing  alone, 
full  proof  of  negligence.  It  might  be  negli- 
gence, and  It  might  not,  depending  on  what 
other  lights  were  In  front  of  tbe  car.*' 

We  think  this  Instruction  fairly  presented 
the  question  to  the  Jury.  See  Rascher  t. 
Street  Railway  Company,  90  Mich.  413.  61 
N.  W.  463,  30  Am.  St.  Bep.  447;  McOee  t. 
Street  Railway  Company.  102  Mich.  107,  60 
N.  W.  203.  26  li.  B.  A.  800,  47  Am.  St.  Bep. 
507. 

Tbe  record  presents  no  other  questions 
meriting  discussion. 

The  Judgment  Is  affirmed.  The  other  Jus- 
tices concurred. 


AUSTIN  T.  DETROIT,  T.  &  A.  A.  BY. 
(Supreme  Gonrt  of  Michigan.  July  14,  190S.) 

8TRBBT  RAILWAT8— ADDITIONAI,  SERVITUDE 
—LOWERING  GRADE  —  PRESUMPTION  —  CON- 
STRUCTION OF  ROAD  AT  SIDE  OF  HIGHWAY. 

1 .  The  construction  and  operation  of  a  street 
railroad  on  a  highway  is  not  an  additional  servi- 
tude. 

2.  An  abutting  owner  has  no  right  to  com- 
pensation becaoae  the  grade  of  a  highway  io 
lowered  for  a  vtreet  railroad  which  is  built  to 
conform  thereto,  though  the  highway  Is  owned 
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by  a  plaok  road  company,  the  chauge  ot  grade 
being  with  the  conaent  ox  it  and  of  the  town- 
ship. 

it.  An  abatting  owner  has  no  right  to  com- 
pensation because  a  street  railroad  is  cooEtruct- 
ed,  on  a  lowered  grade,  bo  close  to  the  side  of 
the  highway  as  to  subject  his  fence  and  land 
to  the  danger  of  iliding  into  the  hlKhway. 

4.  The  lowering  of  the  grade  of  a  highway  by 
a  street  railway  company  without  objection  by 
the  township  will  be  presumed  to  be  with  its 
conswt. 

Montgomery  and  Moore,  JJ.;  dissenting. 

Error  to  Circuit  Court,  Wayne  County; 
George  S.  Hosmer,  Judge. 

Action  by  Hugh  Austin  against  the  De- 
troit, Ypsilantl  &  Ann  Arbor  Railway.  Judg- 
ment for  plaintiff.  Defendant  brings  error. 
Berersed. 

Outchecn.  Stellwagen  &  MacKay,  for  appel- 
lant E.  M.  Vininc  and  J.  Emmet  SnlllTan, 
for  appellee. 

HOOKER,  C.  J.  The  defendant  la  the 
owner  of  an  electric  trolley  line  between  De- 
troit and  Ann  Arbor,  its  railroad  being  laid 
in  the  public  highway.  In  accordance  with 
statutory  authority,  tmder  licenses  from  the 
respective  municipalities  along  its  route. 
The  township  of  Nankin  granted  the  right  to 
conatruct  the  road  In  the  following  language, 
via.,  "Grants  and  conveys  unto  Thomas  D. 
Kearney,  attorney,  bis  associates  and  assigns 
hereafter  to  be  organized  Into  a  corporation 
under  the  laws  of  the  State  of  Michigan,  ex- 
cluslTe  right  and  privilege  of  constructing 
and  maintaining  perpetually  a  street  railway 
for  the  transportation  of  passengers  and  light 
freight,  along,  upon  or  adjacent  to  the  high- 
way, known  as  Chicago  Road,  etc.,  with  all 
necessary  and  conrenieut  turnouts,  ewitchea," 
etc.,  subject  to  the  rights  In  said  highway  of 
the  Detroit  &  Saline  Phink  Road.  It  also 
provides  that  "the  track  or  tracks  of  said 
railway  should  be  so  laid  as  to  obstruct  as 
little  as  possible  the  free  passage  of  carriages 
and  vehicles  along  said  highway  and  so  as 
to  best  accommodate  public  travel."  This 
highway  was  one  maintained  by  the  Detroit 
&  Saline  Plank  Road  Company,  under  the 
plank  road  act  (Comp.  Laws  1807,  c.  173). 
and  the  railroad  was  built  with  the  conaent 
of  said  company.  The  plaintiff  owned  and 
occupied  a  farm  upon  said  highway,  along 
the  east  side  of  which  ran  the  Flint  &  Fere 
Marquette  Railroad,  wbicb  crossed  the  high- 
way in  question  a  few  rods  east  of  the  plain- 
tiff's house.  The  railroad  was  about  eight 
feet  above  the  natural  surface  of  the  ground 
bordering  the  highway,  which  its  trains  cross- 
ed above  grade  by  means  of  a  bridge  which 
was  15  feet  long.  To  make  room  for.  the 
passage  of  teams  under  the  bridge,  the  high- 
way vras  graded  down  some  feet  at  the  in- 
tenection  of  the  railroad,  the  cut  extending 
westerly  to  a  point  about  15  feet  west  of 
plalntUTs  dwelling.  By  consent  of  the  plank 
road  company,  the  traveled  portion  of  the 
highway  was  widened  and  lowered,  by  grad- 
ing, to  accommodate  the  electric  road,  and  a 


new  bridge,  both  wider  and  longer  than  the 
old,  was  built  by,  and  at  the  joint  expense  of, 
the  two  railroad  companies.  The  electric 
line  was  laid  along  the  north  side  of  the  lilgh- 
way,  near  to  the  line  of  the  street,  nearly  the 
entire  width  of  the  roadway.  Including  the 
bed  of  the  railway  track  being  cut  down  to 
a  uniform  grade,  so  that  the  cut  reached  the 
level  of  the  highway,  as  it  dieretofore  exit- 
ed, some  rods  west  of  the  plaintiff's  bouse, 
which  left  plaintiff's  premises  some  three  or 
four  feet  higher  than  the  roadway  where  the 
cut  was  deepest,  the  ground  being  cut  back 
to  within  a  foot  or  two  of  his  fence  at  the 
surface,  and  sloping  thence  to  the  track.  A 
flight  of  five  or  sis  steps  was  built  by  the 
railroad  company  from  the  track  up  to  the 
level  of  the  land  in  front  of  plaintiff's  bouse. 
This  action  was  brought  to  recover  damages 
for  an  alleged  injury  to  plaintiff's  premises, 
and  defendant  hds  appealed  from  a  Judgment 
of  $475  In  plaintiff's  favor. 

It  is  the  settled  law  that  the  public  right 
to  the  highways  goes  to  the  otent  of  au- 
thorizing their  use  for  the  general  purposes 
of  public  travel,  and,  as  conditions  cliange. 
the  way  may  be  adapted  to  new  wants  and 
methods  of  travel,  including  the  equipment 
and  use  of  electric  railroads.  The  courts  hold 
with  ^eat  unanimity  that  the  public  right, 
when  acquired,  contemplates  the  use  of  the 
way  for  such  purposes,  and  tliat  the  adjoining 
proprietor  must  suffer  tlie  contingent  disad- 
vantages of  a  change  of  grade,  and  tbat  the 
use  of  the  highway  for  an  electric  line  is  not 
an  additional  servitude.  See  Fuller  v.  Grand 
Rapids.  105  Mich.  529,  63  N.  W.  530;  Pontlac 
V.  Carter,  32  Mich.  164;  Dean  v.  Ry.,  93  Mich. 
330,  53  N.  V>\  306;  10  A.  &  B.  Enc.  of  Law 
(2d  Ed.)  1125.  Green  v.  City  By.  (Md.)  28 
Atl.  626,  44  Am.  St.  Rep.  28S. 

The  plaintiff's  contention  in  this  case  Is 
that  the  railroad  company  had  no  right  ta  cut 
off  or  impair  his  access  to  the  highway  from 
Ids  premises  by  lowering  the  grade  for  its 
track  below  the  highway  as  it  then  existed, 
and  by  laying  it  so  close  to  the  line  of  the 
highway  as  to  subject  his  fence  and  land  to 
the  danger  of  sliding  Into  the  highway.  The 
Supreme  Court  of  the  state  of  Ohio .  has 
enunciated  the  doctrine  that  an  abutting  pro- 
prietor might  recover  damages  if  his  access 
to  the  highway  was  impaired— Street  Ry.  v. 
CumminsvlUe,  14  Ohio  St.  523— which  is  con- 
sistent with  the  rule  that  damages  arising 
from  a  change  of  grade  are  recoverable, 
which  rule  we  understand  to  obtain  in  tbat 
state.  In  opposition  to  the  view  generally  tak- 
en. Had  this  railway  been  laid  In  the  center 
of  the  street  without  change  of  grade,  and  so 
constructed  by  Glllng  between  the  rails  as  to 
make  it  feasible  for  the  pnbllc  to  drive  upon 
and  over  it  at  will,  no  one  will  claim  that  It 
would  be  an  additional  servitude;  or,  bad  the 
line  as  built  been  so  filled  as  to  make  it  prac* 
tlcabie  for  vehicles  to  be  driven  upon  It  as 
upon  other  parts  of  the  nh^^tj^w^  would 
be  true,  except 
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We  take  Jodicial  notice  tbat  In  rural  dis- 
tricts tbe  traveled  portion  of  tbe  road  is  but 
a  small  part  of  tbe  land  wltbln  the  limits  of 
tbe  bigbway.  It  Is  manifest  tbat  In  sncb 
places  tbe  railway  may  be  more  safely  op- 
oated  If  baUt  at  one  side  and  used  separate- 
ly. It  Is  cTident  from  tbe  franchise  that  tbe 
aatborities  thought  so  in  this  instance,  and 
reqalred  it  to  be  kept  away  from  tbe  trarel- 
ed  portion.  There  was  therefore  no  neces- 
sity for  making  a  smooth  way  between  the 
rails  and  adjoining  the  track,  and  It  might 
have  been  imprudent  to  do  so,  thereby  in- 
viting travelei-s  to  unnecessarily  drive  in  p. 
place  of  danger.  So  long  as  it  does  not  offer 
a  comparatively  Insuperable  obstacle  to  tbe 
ose  of  tbe  portion  of  the  highway  occupied 
b.v  it  for  purpMes  reasonably  necessary,  and 
reasonable  provisions  are  made  by  crossings 
for  Ingress  and  egress  over  it  to  and  from  ad- 
joining premises,  the  owner  of  such  premises 
cannot  complain.  If  be  could  in  any  case, 
which  we  do  not  decide. 

It  la  said  tbat  tbe  grade  of  tbe  street  was 
made  necessary  by  reason  of  this  railway. 
It  Is  well  Stittled  that  an  adjoining  proprietor 
cannot  complain  If  ibe  grade  of  a  highway  Is 
changed.  The  authorities  may  lawfully  fa- 
dlltate  travel  by.  such  changes.  We  have 
held  that  a  street  railway  is  not  an  addition- 
al servitude,  and  tbe  reason  is  that  it  Is  a 
provision  made  by  public  authority  to  facili- 
tate public  travel.  It  is  the  use  of  the  high- 
way, for  the  original  purpose,  by  modified 
and  changed  vehicles  and  methods.  If  the 
pnbllc  weal  requires  It,  It  Is  as  much  within 
the  power  of  tbe  public  to  lessen  tbe  grades 
for  street  cars  as  for  wagons  or  automobiles. 
To  say  tbat  the  township  or  company  might 
luive  changed  this  grade  to  Improve  its  wag- 
on road  for  tbe  latter  without  recompense  to 
adjacent  proprietors,  but  tbat  It  could  not  do 
80  for  n  street  railway,  or  that  a  street  rail- 
way is  an  additional  servitude  when  tbe  au- 
tbaritf'>R  permit  the  highway  to  be  graded 
down  for  the  purpose,  and  not  when  it  Is 
made  to  conform  to  the  pre-existing  surface 
of  the  highway.  Is  to  make  a  distinction 
where  none  should  in  justice  exist.  We  are 
of  the  opinion  tbat  the  location  of  a  railway 
In  the  center  of  the  highway  cannot  be  re- 
qnlred  by  an  abutting  proprietor.  There  Is 
a  manifest  propriety  In  separating,  so  far  as 
possible,  this  from  other  uses  of  the  highway. 
Id  the  present  case  tbe  franchise  required  It, 
and  apparently  tbe  public  authorities  acqui- 
esced In  Its  location.  Tbe  same  may  be  said 
of  tbe  grade,  so  far  as  tbe  public  had  control 
orer  It.  Tbe  authorities  authorized  the 
change  in  tbe  bridge,  and  the  plank  road 
company,  which  represented  tbe  public,  in 
a  sense,  in  tbe  maintenance  of  tbe  highway, 
aad  might  lawfully  grade  tbe  highway,  for 
Its  full  width,  under  the  statute  permitting 
the  OTganlzatlon  of  plank  roads,  through  its 
president  (who  was  also  president  of  the  de- 
fendant) consented  to  tbe  widening  and  low- 
ering of  its  grade,  with  a  view  to  the  im- 


provements authorized  by  law  and  the  town- 
ship. The  statute  authorizing  street  and 
suburban  railways,  like  tbat  providing  for 
steam  roads,  is  predicated  upon  public  neces- 
sity. It  is  not  to  be  assumed  that  such  roads 
are  burdens  upon  the  IntiabitautB,  but  tbat 
they  confer  benefits  to  the  general  pnbllc 
Such  companies  as  are  provided  for  are  not 
created  primarily  for  their  own  benefit,  but 
for  a  desirable  public  purpose.  It  is  not  the 
province  of  courts  to  assume  that  these  stat- 
utes are  to  be  so  strictly  and  technically  con- 
strued as  to  prevent  full  measure  of  efficien- 
cy. One  of  these  statutes  requires  the  rail- 
way to  be  laid  at  the  same  grade  as  the  high- 
way. This  is  a  proper  provision,  but  we  dis- 
believe tbat  it  was  tbe  intention  tbat  where 
this  was  not  feasible,  in  view  of  existing 
grades,  no  railway  could  be  constructed,  or 
tbat  tbe  adjacent  piuprletors  acquired  rights 
to  compensation  in  consequence.  It  la  not 
unreasonable  to  suppose  tbat  tbe  construction 
of  a  safe  and  satisfactory  railroad  may  re- 
quire some  changes  In  the  grade  of  the  high- 
way as  theretofore  existing,  e.  g.,  by  filling 
or  cutting  and  widening  tbe  graded  portion, 
by  lessening  tbe  grade  of  bills,  adapting  tbe 
road  under  bridges  to  tbe  proper  level,  etc. 
The  pnbllc  authorities  have  the  right  to  do 
these  things  when  there  is  no  railroad,  and, 
to  say  that  they  must  do  It  where  It  Is  only 
made  imperative  by  tbe  necessities  of  tbe  use 
of  the  street  for  a  railroad.  Is  too  narrow  a 
construction.  The  law  expressly  recognizes 
the  desirability  of  lessening  grades  for  all 
uses  of  a  highway,  but  highway  Improve- 
ments are  necessarily  gradual,  owing  to  the 
expense.  When  a  railroad  is  made,  It  Is  a 
substantial,  expensive,  and  permanent  Im- 
provement It  must  not  only  be  laid  at 
grade,  but,  under  any  fair  construction  of  tbe 
statute.  It  must  be  kept  at  grade.  There  Is 
a  manifest  propriety,  if  not  a  necessity,  that 
tbe  township  authorities  provide  for  such 
general  grades  as  may  be  advisable,  and 
cause  them  to  be  made  at  that  time,  and 
there  is,  to  our  minds,  no  Impropriety  In  im- 
posing uipon  the  railroad  tbe  burden  of  these 
changes  for  tbe  general  public  good.  It  is 
said  that  the  contract  does  not  include  any 
such  provision.  An  attempt  to  Include  speci- 
fications of  all  such  changes  would  be  at- 
tended with  much  detail,  and  perhaps  diffi- 
culty. We  think  it  not  unreasonable  or  im- 
proper to  infer  that  the  railroad  company 
would  not  be  allowed  to  make  extensive 
changes  In  tbe  grade  of  highways  without  tbe 
approval  and  acquiescence  of  the  public  au- 
thorities, who,  as  we  have  shown,  have  tbe 
authority  to  cut  down  tbe  grade,  without  fur- 
ther compensation  to  abutting  proprietors. 
So  long  as  the  authorities  do  not  object  and 
take  steps  to  prevent  such  changes  as  will 
permit  of  a  proper  construction  of  the  road 
tbat  they  have  authorized,  we  must  assume 
consent,  and  the  abutting  proprietors  cannot 
complain.  It  Is  Inferable  from  the  proof  in 
this  case  tbat  tbe  straipz^aii^oadt^^^mv* 
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been  an  insuperable  obstacle  to  laying  this 
road  at  the  pre-existing  grade,  as  there  was 
not  room  for  the  passage  of  the  car  beneath 
It  without  lowering  the  highway  at  the  - 
bridge,  and  it  seems  to  have  been  necessary 
to  widen  the  highway  at  that  point.  At  all 
events  it  was  done,  and  the  trolley  company 
paid  one-half  of  the  cost  of  an  expensive 
bridge  to  accomplish  crossing  below  the 
steam  road  grade.  The  township  authorities 
bad  the  power  to  consent  to  the  construction 
of  this  road,  and  this  necessarily  implies  con- 
sent to  a  readjustment  of  highway  grades, 
within  reasonable  limits,  with  the  sanction  of 
those  having  authority  under  the  law  to 
make  them.  The  consent  to  construct  this 
road,  and  the  acquiescence  of  all  concerned  in 
the  change  of  grade.  Is  a  sutSdent  consent 
The  public  cannot  question  It,  and  the  plain- 
tiff has  no  right  of  action  In  consequence. 
The  case  differs  materially  from  that  of 
Nicholas  T.  A.  A.  &  Y.  By.,  87  Mich.  361,  49 
N.  W.  638,  16  I*  R.  A.  371,  for  there  the  road 
was  not  made  to  conform  to  the  grade  of  the 
highway.  Here  It  Is  required.  Comp.  Laws 
1897.  fi  6450.  The  cases  of  Green  v.  Atlantic 
Ry.  Co.  (Md.)  28  Ati.  626,  44  Am.  St  Rep. 
288,  Briggs  v.  Ry.  Co.,  79  Me.  863.  10  Atl.  47, 
1  Am.  St.  Rep.  316,  and  Pettlcord  v.  B.  0.  & 
E.  Co.,  34  Md.  461.  sustain  the  authority  of 
a  plank  road  company  to  change  its  grade 
without  subjecting  Itself  to  liability,  and.  If 
It  may  do  this,  no  good  reason  is  suggested 
for  holding  defendant  liable  for  doing  the 
same,  with  the  assent  of  the  plank  road  com- 
pany. In  a  project  for  the  benefit  of  the 
highway  authorized  by  law.  The  case  of 
UUne  V.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  101  N. 
Y.  98,  4  N.  E.  536,  54  Am.  Rep.  661,  Is  analo- 
gous upon  the  question  of  the  authority  of 
the  railroad  company  to  act  under  a  delegat- 
ed power. 

There  are  many  assignments  of  error  in 
this  case,  but  we  think  the  more  important 
questions  are  the  following:  (1)  Is  the  con- 
struction and  operation  of  this  railroad  an 
additional  servitude?  (2)  Has  an  abutting 
owner  a  right  to  compensation  by  reason  of 
the  lowering  of  the  grade  of  the  highway? 
(3)  Was  it  unlawful  to  place  the  railroad  to 
the  side  of  the  highway,  in  proximity  to 
plaintiff's  premises,  and  is  he  entitled  to  com- 
pensation therefor?  (4)  Does  the  fact  that 
the  highway  In  question  was  owned  by  a 
plank  road  company,  or  the  changing  of  the 
grade  of  the  highway  to  accommodate  the 
railroad,  aCFect  the  question?  We  think  all 
of  these  questions  are  answered  by  our  dis- 
cussion of  the  subject 

The  Jury  should  not  have  been  allowed  to 
Infer  that  the  constmction  of  the  railroad 
constituted  an  additional  servitude  because 
of  Its  location,  or  by  reason  of  the  excava- 
tlon  made  for  It  or  for  the  impairment  of  ac- 
cess to  plaintiff's  premises  by  reason  thereof. 

The  court  did  not  err  in  instructing  the  Ju- 
ry that  damages  were  not  recoverable  be- 
cause of  the  prevention  at  the  hitching  of 


teams,  in  front  of  plaintHTB  premises,  under 
the  declaration.  Hobart  t.  B.  R.  Oo.,  27  Wis. 
200,  9  Am.  Rep.  461. 

We  think  it  uimecesBary  to  discuss  other 
questions. 

The  Judgment  Is  rerersed,  and  a  new  tzlal 

ordered. 

CARPENTER  and  GRANT,  JJ.,  concurred 
with  HOOKER,  G.  J. 

MONTGOMERY,  J.  (dissenting).    The  de- 
fendant Is  the  owner  of  an  electric  trolly  line 
between  Detroit  and  Ann  Arbor.  Its  railroad 
twlng  laid  In  the  public  highway.  In  accordance 
with  statutory  authority,  under  licenses  from 
the  respective  municipalities  along  Its  route. 
The  township  of  Nankin  granted  the  right  to 
construct  the  road  In  the  following  language, 
viz.,  "Grants  and  conveys  unto  Thomas  D. 
Kearney,  attorney,  ills  associates  and  assiguB 
hereafter  to  be  organized  into  a  corporation 
under  the  laws  of  the  State  of  Michigan,  ex> 
elusive  right  and  privilege  of  constructing 
and  maintaining  perpetually  a  street  rail- 
way for  the  transportation  of  passengers  and 
light  freight,  along,  upon  or  adjacent  to  the 
highway,  known  as  Chicago  Road,"  etc,  sub- 
ject to  the  rights  in  said  highway  of  the  De- 
troit &  Saline  Plank  Road.   It  also  provides 
that  "the  track  or  tracks  of  said  railway 
should  he  so  laid  as  to  obstruct  as  little  as 
possible  the  free  passage  of  carriages  and  ve- 
hicles along  said  highway  and  so  as  to  best 
accommodate  public  travel."    This  highway 
was  one  maintained  by  the  Detroit  &  Saline 
Plank  Road  Company,  under  the  plank  road 
act  (Comp.  Laws  1897,  c.  173),  and  the  rail- 
road was  built  with  the  consent  of  said  com- 
pany.   The  plaintiff  owned  and  occupied  a 
farm  upon  said  highway,  along  the  east  side 
of  which  ran  the  Flint  &  Pere  Marquette 
Railroad,  which  crossed  the  highway  in 
question  a  few  rods  east  of  the  plaintUTs 
house.    The  railroad  was  about  eight  feet 
above  the  natural  surface  of  the  ground  bor- 
dering the  highway,  which  its  trains  crossed 
above  grade  by  means  of  a  bridge  which  was 
16  feet  long.   To  make  room  for  the  passage 
of  teams  under  the  bridge,  the  highway  was 
graded  down  some  feet  at  the  intersection 
of  the  railroad,  the  cut  extendli^p  westerly  to 
a  point  about  15  feet  west  of  plaintiff's  dwell- 
ing.  By  consent  of  the  plank  road  company, 
the  highway  was  widened  and  loweredU  by 
grading,  to  accommodate  the  electric  road, 
and  a  new  bridge,  both  wider  and  longer 
than  the  old,  was  built  by,  and  at  the  Joint 
expense  of,  the  two  railroad  companies.  The 
electric  line  was  laid  along  the  north  aide  of 
the  highway,  near  to  the  line  of  the  street, 
nearly  the  entire  width  of  the  roadway,  in- 
cluding the  bed  of  the  railway  track  being 
cut  down  to  a  uniform  grade,  so  that  the 
cut  reached  the  level  of  the  highway,  as  It 
theretofore  existed,  some  rods  west  of  the 
plaintiff's  house,  which  left,  plaintiff's  prem- 
ises some  three  <»[gfSBrbffe®iagre»an  the 
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nadiray  where  die  cut  was  deepest,  the 
(round  being  cat  back  to  within'  a  foot  or 
two  of  his  fence  at  the  snrface,  and.  sloping 
tbence  to  the  track.  A  fll^t  of  Ave  or  six 
st^  was  Inillt  the  taUroad  company 
from  the  track  up  to  tiie  level  of  the  land 
In  front  of  plaintiff's  house.  This  action  was 
brought  to  recover  damages  for  an  alleged  to- 
]ui7  to  plaintiff's  premises,  and  the  defend- 
tnt  has  ai^aled  from  a  judgment  of  H75 
In  plalntUTs  favor. 

The  plalntUTs  contention  In  this  case  Is 
that  the  railroad  company  had  no  right  to  cat 
off  or  Impair  his  access  to  the  highway  from 
Ui  premises  by  lowering  the  grade  for  Its 
track  below  the  highway  as  It  then  existed, 
ind  by  laying  It  so  close  to  the  line  of  the 
highway  as  to  snhject  his  f«nce  and  land  to 
the  danger  ot  BUdlng  Into  the  highway.  The 
defendant  contends,  on  the  contrary,  that 
the  plalntUTs  property  has  been  subjected 
to  no  additional  servltnde.  In  the  case  of 
Detroit  City  Ballway  t.  Mills.  85  Mich.  634, 
48  N.  W.  lOOT,  the  court  held  that  the  con- 
itractUm  of  an  ordinary  electric  railway  In 
the  streeto  ot  a  dty  corresponding  to  the 
grade  of  the  street  was  not  an  additional 
■errltnde.  Bnt  In  Nichols  t.  Street  Railway 
Company,  S7  Mich.  301,  49  N.  W.  S38,  16  L. 
B.  A.  871,  tt  was  held  that  the  street  rail- 
way act  confers  no  power  upon  a  railway 
company  to  construct  a  road  along  the  line 
of  a  highway  within  two  or  three  feet  of  the 
ride  <a  the  road,  where  the  roadbed  does  not 
conform  to  the  grade  of  the  street,  but  is 
built  vvon  a  grade  with  cuts  and  fills— In  that 
case  the  cuts  and  fills  bdng  two  feet  or  there- 
abouts. It  Is  sought  to  distinguish  that  case 
fn>m  the  present  In  this:  It  la  said  that, 
whOe  defendant's  road  does  not  conform  to 
the  grade  as  It  existed  when  the  contract 
with  the  township  was  made,  the  grade  has 
rince  been  changed  1v  defendant  with  the 
consent  of  the  plank  road  authorities,  so  that 
now  the  track  la  laid  at  grade.  This  Is  in 
effect  saying  that,  while  the  defendant  Is 
not  aothorlBed  to  bnlld  a  roadbed  for  Its  own 
use  not  ccmforming  to  the  general  grade,  it 
may  change  the  grade  of  the  entire  roaa, 
with  the  track,  without  r^ard  to  Ito  effect 
upon  adjacent  owners,  if  it  can  get  autborl- 
from  the  plank  road  company  to  do  so. 
A  reference  to  the  statutes  may  throw  light 
iQion  this  qnestfon.  Section  6446  provides 
Oat  a  company  may  conatnict  use,  maintain, 
and  own  a  street  railway  for  the  transporta- 
fion  of  paaaengeiS.  Ill  and  upon  the  streets 
and  highways  of  any  towndiip,  upon  such 
tarns  and  conditions  as  may  be  agreed  upon 
by  the  company  and  the  township  board. 
Does  tbla  statute  oontemplate  that  the  town- 
riilp  authorities  may  turn  over  to  the  street 
railway  company  the  autbority  to  wholly 
ebmge  the  grate  of  Its  streets?  I  apprehend 
that  no  one  will  assert  this  autbority  with- 
out at  least  some  misgivings.  But  even  if 
this  power  be  deemed  to  be  granted  to  the 
township  board  by  the  section  in  question,  it 


Is  sufficient  for  the  purpose  of  this  case  to 
say  that  the  township  authorities  never  exer- 
cised that  power,  and  never  assumed  to  con- 
fer upon  the  defendant  railway  the  right  to 
change  the  grade  of  this  street  The  grant  Is 
set  out  above.  It  Is  simply  a  grant  of  the 
privilege  of  constructing  and  malntalnhv  a 
street  railway  along  the  line  of,  upon,  or  ad- 
jacent to  the  highway  known  as  the  "Chicago 
Road,"  subject  to  the  rights  in  said  highway 
ot  the  Detroit  &  Sallna  Plank  Road,  and 
coutains  a  provision  that  the  track  or  tracks 
shall  be  BO  laid  as  to  obstruct  as  little  as 
possible  the  free  passage  of  carriages  and  ve- 
hicles along  said  highway,  and  so  as  beat  to 
accommodate  public  travel.  One  might  look 
long  and  earnestly,  but  In  vain,  to  find  with- 
in the  four  comers  of  this  contract  any  sug- 
gestion of  a  right  In  the  company  to  wholly 
change  the  grade  of  this  highway. 

But  It  Is  aald  that  the  plank  road  com- 
pany  nUgbt  change  the  grade  for  Its  own 
purposes,  and  that  It  has  granted  the  right 
to  the  defendant  company  to  change  the 
grade,  and  that  therefore  the  Injury  to  plaln- 
tifTs  pn^r^  la  damnum  absque  injuria. 
Here,  again,  a  reference  to  the  statute  la 
□ot  unprofiteble.  The  Legislature  has  pro- 
vided, by  secti(m  6470,  that  a  street  or  elec- 
tric railway  may  agree  with  a  toH-road  com- 
pany for  a  purchase  of  all  or  any  portion  ot 
the  rights  and  franchises  of  such  company, 
and  In  case  of  fallnre  to  agree  there  may  be 
a  condemnation;  but  the  statute  contains  the 
express  provision  that  the  provisions  of  this 
act  shall  not  be  so  construed  as  to  affect  the 
rights  of  abutting  ^perty  owners  or  the 
rights  of  the  public  In  such  highways.  In 
view  of  this  provision,  can  It  be  said  ttiat 
the  plank  road  company  may  agree  with  the 
street  railway  company  that  for  Its  own  pur- 
poses It  may  regrade  a  portion  of  the  high- 
way In  a  manner  which  Injuriously  affects 
the  adjacent  owner,  and  this  without  author^ 
Ity  from  the  township  board?  We  think  it 
clear  that  no  such  right  exista.  Independent 
of  this  stotutory  provlrion,  the  difficulty  to 
my  mind  Is  as  obvious.  The  right  of  the 
plank  road  company  Is  a  special  privilege  and 
right.  It  terminates  with  Its  charter,  Ite  use 
of  the  highway  Is  limited 'to  such  use  as  is 
essential  for  the  purposes  indicated  by  Its 
charter,  and  It  Is  reasoning  in  a  circle  to  say 
that  It  may,  under  cover  or  pretense  of  en- 
larging Its  own  uses  of  the  povrer,  evade  the 
requirement  of  the  stetoto  which  limits  the- 
use  of  a  street  railway  to  such  as  Is  agreed 
upon  with  the  township  board,  and  confer 
authority  upon  the  street  railway  which  the 
township  board  withholds.  For  the  reasons 
steted,  I  think  It  dear  that  the  plaintiff  was 
entitied  to  recover  such  damages  as  he  sus- 
tained. 

Other  questions  are  raised  by  counsel  which 
may  be  briefiy  considered.  The  declaration 
claimed  damages  to  the  plaintiff's  land  by 
reason  of  tte  excavat^ip^^BQ^j^jfothe 
hli^way  adjacent  to  ha  premlsea.  Oodtplalnc 
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1«  made  that  the  circuit  judge  In  bis  charge 
stated  that  this  railway  track,  constructed 
as  It  was,  constituted  an  additional  serrltnde, 
and  that  eTldeuce  waa  given  that  the  fence 
and  soil  would  probably  fall  because  of  the 
excnratjon,  and  also  as  to  the  Inconvenience 
in  going  up  the  steps  onto  the  plalntUTs 
land.  We  think  it  may  be  said  of  this  testi- 
mony that  It  did  no  more  than  describe  the 
situation,  and  was  not  Intended  to  afford  a 
basis  for  damages.  In  fact,  an  Inspection  of 
the  photograph  of  the  premises,  which  was 
introduced  in  evidence,  would  of  necessity 
exhibit  these  conditions  and  authorize  the  In- 
ferences di-awn  by  the  witnesses. 

The  court  charged  the  Jury  that  the  occupa- 
tlOQ  and  excavation  of  that  t)ortlon  of  the 
road  was  unlawful,  and  that  the  plaintiff  was 
entitled  to  recover  such  damages  as  would 
compensate  him,  limiting  the  damages  to  the 
amount  which  the  land  actually  depreciated 
In  value  on  account  of  the  peculiar  constric- 
tion of  the  road,  and  distinctly  stated  to  the 
Jury:  "It  is  the  damages  for  the  excava- 
tion, Hud  not  for  the  operation  of  the  road." 
He  also  instructed  the  Jury  that  the  plaintiff 
was  not  entitled  to  recover  any  damages  be- 
cause of  the  fact  that  teams  could  not  be 
liltched  in  front  of  his  houae,  aa  that  claim 
was  not  covered  by  the  pleadings.  We  think 
this  Instruction  fully  protected  the  defend- 
ant's rights,  and  that  it  was  not  error  to 
permit  the  Jury,  in  det^mlnlng  the  damages 
caused  by  the  excavation,  to  take  Into  account 
the  fact  that  plaintiff's  fence  would  be  more 
likely  to  fail  by  reason  of  such  excavation. 

We  think  that  no  error  was  committed  to 
the  prejudice  of  the  defendant,  and  the  Judg- 
ment should  be  affirmed,  with  costs. 

MOORE,  concurred  with  MONTGOM- 
ERY, J. 


STATE  ex  rel.  DOUGLAS.  Atty.  Gen.,  t. 
VILLAGE  OF  HOLLOWAT  et  al. 
(Supreioe  Ooart  of  Minnesota.  July  10,  1903.) 

VIIjLAaBS-INCORPORATION-F'ARHINO  LANDS. 

1.  Bul«  laid  down  in  State  v.  Vlllape  of 
Minuetonka,  59  N.  W.  972,  57  Minn.  52(j,  25 
L.  R.  A.  755,  and  State  v.  Fridley  Park,  03 
N.  W.  613,  61  Minn.  14(),  in  respect  to  includ- 
ing unwarranted  territory  in  the  incorporntioa 
of  villaijes,  under  chapter  14.'i,  p.  148,  Gen. 
I,flws  ISSy,  followed  and  applied,  and  the  in- 
corporation of  the  village  of  HoUoway,  in  Swift 
coonty,  held  Ulvaal. 

(Syllabus  by  the  Court) 

Quo  warranto  by  the  state,  on  the  relation 
of  W.  B.  Douglas,  Attorney  General,  against 
the  village  of  HoUoway  and  otbera.   Writ  of 

ouster  issued. 

W.  R  Douglas,  Atty.  Gen.,  and  E.  T. 
Young,  for  relator.  Brown  &  Kerr,  for  re- 
ipondentB. 

BROWN,  J.  Information  In  the  nature  of 
quo  warranto  to  determine  the  validity  of 
the  Incorporatlcm  of  the  village  of  Holloway, 


in  Swift  county.  The  facts,  as  tbey  appear 
from  the  pleadings,  and  about  which  there  is 
no  real  controversy,  are  substantially  as  fol- 
Iowh:  The  people  residing  at  the  railway 
station  called  "HoUoway"  sought  to  incor- 
porate the  same  Into  a  village  under  and 
pursuant  to  the  provisions  of  chapter  145,  p. 
148,  Gen.  Laws  1885.  There  were  only  about 
100  inhabitants  in  the  village,  residing  upon 
the  land  embraced  within  the  village  plat— 
40  acres;  and,  to  obtain  the  requisite  popu- 
lation, it  became  necessary  to  include  with- 
in the  boundaries  of  the  village  adjacent  ter- 
ritory. To  this  end,  a  petition  was  pre- 
sented to  the  county  commlssloDers  to  in- 
corporate the  territory  shown  by  the  follow- 
ing plat  as  such  village  (the  dotted  line  Is 
the  boundary  of  the  proposed  village,  and 
the  small  square  at  HoUoway  la  the  platted 
portion): 


The  land  Included  within  the  limits  of  the 
corporation,  except  the  platted  portion  of  40 
acres,  is  wholly  devoted  to  agricultural  pur- 
poses, and  occupied  by  resident  farmers,  with 
their  families.  It  will  be  noticed  that  the 
proposed  village  embraces  nearly  six  full 
sections  of  land,  is  about  five  miles  long,  and 
all  the  way  from  one  to  two  miles  in  width, 
except  in  one  portion,  where  Its  width  is 
about  one-half  mile.  The  case  comes  clearly 
within  the  principles  laid  down  In  State  t. 
Village  of  Mlnnetonka.  57  Minn.  526,  59  N. 
W.  972,  25  L.  K.  A.  755,  and  State  v.  Village 
of  Fridley  Park,  61  Minn.  146,  63  N.  W.  613, 
and  the  decisions  there  made. are  controlling. 
The  question  needs  no  further  discussion 
than  is  found  in  those  cases,  aided  by  the  at- 
tached plat  of  the  village  which  speaks  for 
Itself. 

It  Is  urged,  however,  by  respondent,  that 
chapter  111,  Gen.  Laws  1903,  remedied  the 
objections  here  made,  and  confirmed  and  le- 
galized the  action  of  the^  Ixnrdr  couDty 
commissioners  li^i^ti^^tUWS&e.  That 
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Kt  wu  Intended  to  cnie  Irregularities  and 
defects  in  tbe  proceedings  leading  up  to  tbe 
incoiporatloD,  and  not  questiona  like  ttiat 
bere  presented— of  an  unwarranted  Inclusion 
of  territory  wltbln  ttie  corporate  Umita.  The 
same  may  be  said  of  ctiapter  31,  Gen.  Laws 
1903.  Chapter  59,  p.  131,  Gen.  Laws  1902, 
lias  reference  aolely  to  proceedinge  to  de- 
tach territory  from  Tillages  already  Incor- 
porated, and  baa  no  bearing  upon  the  aves- 
tlcD  here  presented. 

Onr  conclufilou  is  that  a  writ  of  ouster 
sboold  Issue,  and  it  Is  so  ordered 


SANBORN  et  aL  T.  VAN  DUTNE. 

(Supreme  Court  of  Minnesota.  July  10,  IDOS.) 

DEED  —  KSTATS  CONTBTBD  —  BASBUBNT  — 
LEASB-TAUDITT  —  CONSTITDTIONAI.  ZjAW— 
ESTOPPBL— ACTION  TO  RBCOVBR  RBAX/TT. 

1.  Plaiiitiffs  were  in  148S  the  owners  in  fee 
of  certain  lots  near  the  west  banh  of  the  Mia- 
Bissippi  river  in  St.  Panl,  and  conveyed  to  said 
dty,  by  a  properly  executed  deed,  a  "per- 
petnal  easement  for  the  purpose  of  a  public 
leree  over  end  upon"  the  same.  The  city 
never  constructed  a  levee  thereon,  and  the  lots 
have  never  been  used  for  levee  purposes.  Prior 
to  this  conveyance  the  city  attempted  to  ac- 
((Dire  the  lots  for  levee  purposes  by  condemna- 
tion proceedings,  bnt  me  same  were,  when 
completed,  deemed  invalid,  and  were,  in  effect, 
abandoned,  though  plaintiffB  demanded  the 
damages  aasessed  to  them  therein;  but  the  city 
refused  to  pay  the  same  except  upon  the  execu- 
tion of  the  deed  aforesaid.  In  1801  the  dly, 
actlnc  onder  and  pursoant  to  chapter  34,  p. 
2^.  Sp.  Laws  of  that  year,  leased  the  prop- 
ertr  to  defendant  for  private  parposes.  De- 
fendant took  possession  thereof,  erected  bnild- 
ings  thereon,  and  now  occupieB  the  same,  carry- 
ing on  a  manufacturing  business.  Thou^ 
plaintiffs  knew  of  defendant's  occupancy  of  the 
property,  thsT  made  no  claim  tnereto  until 
shortly  bef<wa  the  commencement  of  this  aC' 
tion.  Beld: 

2.  'I1iat  the  city  acquired  an  easement  only 
Iv  the  deed  from  plaintiffs,  the  latter  retaining 
the  fee  to  the  land,  together  with  such  right  of 
possession  and  l>ene&cial  use  as  would  not  be 
Inconsistent  with  an  exercise  o^  the  rights 
granted  the  dty.  The  legal  rights  of  the  par- 
ties are  in  no  way  affected  by  the  condemna- 
tion proceedings,  but  are  fixed  by  the  deed  of 
eonverance. 

3.  That  the  lease  of  the  property  by  the  city 
tn  defendant,  under  chapter  34,  p.  255,  Sp. 
Laws  18B1,  wa.-*  void,  and  conferred  no  right  of 
posseiaion  in  defendant  as  against  plaintiffs. 
The  act  of  the  Legielatnre  under  which  the 
lease  was  made  is  unconstitutional,  as  attempt- 
ing to  divert  property  acquired  by  the  city  for 
a  public  nse  to  an  inconsistent  and  private  use. 

4.  That  plaintiffs  are  not  estopped  from  as- 
serting tbor  rights  against  defendant. 

5.  fniat  defendant's  pomession  of  the  prop- 
ert7  fa,  as  against  plaintiffs,  wrongful  and  nn- 
lavfn].  "nie  latter  may  maintain  this  action, 
and  are  entitled  to  snch  relief  as  the  evidence 
ma;  show  them  entitled  to. 

iSyllabos  by  the  Court.) 

Appeal  from  District  Oourt,  Ramsey 
County;  Bonn,  Judge. 

Action  by  John  B.  and  Walter  H.  San- 
born against  Frank  Van  Duyne,  doing  busi- 
ness as  the  St.  Paul  Show  Case  Manufactur- 
ing Company.  Judgment  for  defendant,  and 
plaintiffs  appeaL  BeToraed. 


John  K  &  K  P.  Sanborn,  ai^tilantB. 
B.  H.  Schrlber,  toe  respondent 

BROWN,  J.  Action  to  recover  the  posses- 
!  sion  of  certain  real  property  and  for  eqult- 
I  able  relief,  in  which  defendant  hod  Judg- 
i  ment.  and  plaintiffs  appealed. 

The  facts  are  as  follows:  Plaintiffs  were, 
on  June  25, 1888,  the  owners  in  fee  of  the  land 
in  controversy,  viz.,  lots  1  and  2,  block  183, 
Robertson's  addition  to  West  St.  Paul,  ne^ir 
the  west  bank  of  the  Mississippi  river;  and 
on  that  day,  for  a  valuable  consideration  to 
them  paid,  conveyed  to  the  city  of  St  Paul 
a  "perpetual  easement  for  the  purpose  of  a 
public  levee  over  and  upon"  the  same.  The 
I  deed  was  duly  recorded.  The  trial  court 
found  that  plaintiffs  were  the  owners  in 
fee  of  the  lota  at  the  time  of  the  conveyance, 
and  that  they  had  not  since  conveyed  or 
parted  with  their  UUe,  except  as  evidenced 
by  the  deed  Just  referred  to;  so  that  they 
were  at  the  time  of  the  commencement  of 
this  action  the  owners  of  the  land,  subject 
to  the  easement  conveyed  to  the  city.  In 
1890  the  city  graded  as  a  part  of  a  street  a 
strip  of  land  lying  south  of  the  lots,  and  the 
lots  have  since  been  graded  and  brought  up 
to  a  level  with  such  street;  but  the  city  has 
never  constructed  a  levee  upon  or  across 
them,  nor  have  the  lots  ever  been  used  by 
the  city  as  a  public  levee.  In  1801  the  Leg- 
islature of  the  state,  by  chapter  34.  p.  255, 
Special  Laws  of  that  year,  attempted  to  con- 
fer upon  the  city  power  and  authority  to 
lease  the  lots  to  individuals  for  private  use; 
and  on  May  17,  1882,  the  dty  council,  act- 
ing upon  that  authority,  passed  and  adopted 
an  ordinance  to  that  end,  thereby  leasing  the 
lots  to  defendant  and  one  Cook,  who  there- 
upon took  possession,  erected  buildings 
thereon,  and  ever  since  have,  and  now  do, 
occupy  the  same  for  manufactnring  pur- 
poses. Plaintiffs  do  not  own  any  property 
abutting  upon  the  lots  in  question,  and  ac- 
cording to  the  findings  of  the  trial  court  the 
city  has  not  abandoned  any  rights  acquired 
by  it  through  the  conveyance  from  plain- 
tiffs. The  trial  court  found  as  conclusions 
of  law:  (1)  That  the  city  of  .SL  Paul,  by 
virtue  of  the  deed  from  the  plaintiffs,  ac- 
quired the  exclusive  right  to  the  possession 
and  use  of  said  property  for  a  public  levee, 
but  acquired  no  right  to  use  It  for  any  pur- 
pose foreign  thereto;  (2)  that  the  lease  of 
the  property  to  defendant  and  Cook  was  un- 
authorized and  void,  and  defendant's  posses- 
sion of  the  same  is  wrongful  and  unlawful; 
and  (3)  that  plaintiffs,  not  being  Injured  by 
the  wrongful  and  unlawful  acts  of  defend- 
ant, have  no  right  to  maintain  this  action. 

1.  The  first  question  presented  for  our 
couaidoratlon  is  as  to  the  nature  and  charac- 
ter of  the  title  or  right  heretofore  acquired 
to  the  property  by  the  city.  It  Is  contended 
by  respondent  that  by  certain  condemnation 
proceedings  it  acquired  the  absolute  title; 
that  for  this  reason,  Qifitifotbpk^B^^gih^- 
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tlffB  have  no  standing  In  court  It  appears 
that  some  time  prior  to  the  conreyance 
from  plaintiffs  the  city  attempted  to  acquire 
the  property  for  levee  purposes  by  condem- 
nation proceedings.  Such  proceedings  were 
properly  Instituted  and  conducted  to  comple- 
tion, commissioners  appointed,  damages  as- 
sessed  and  awarded  to  plaintiffs,  but  no  no- 
tice of  the  conflnnation  of  the  report  of  the 
commissioners  was  ever  given  as  required  by 
law.  This  failure  on  the  i)art  of  those  con- 
ducting the  proceedings  rendered  their  valid- 
ity doubtful  In  the  opinion  of  the  city  attor- 
ney, and  the  munlctpa]  authorities,  on  his  ad- 
vice, refused  to  pay  the  damages  assessed 
to  plaintiffs,  which  they  demanded,  except 
upon  the  execution  by  them  of  a  deed  to  the 
city;  whereupon  plaintiffs  executed  and  de- 
livered the  deed  already  referred  to,  and  the 
city  paid  to  them  the  amount  of  damages 
awarded  In  the  condemnation  proceedings  as 
consideration  therefor.  It  is  claimed  by  re- 
spondent that  plaintiffs,  by  demanding  the 
damages  awarded  them,  acquiesced  in  and 
t-atifled  the  proceedings,  and  are  estopped 
from  questioning  their  validity;  and  that  by 
force  of  certain  provisions  of  the  statutes  the 
fee  titie  to  the  premises  passed  to  the  city. 
We  are  unable  to  concur  in  this  view  of  the 
case.  We  need  not  stop  to  determine  wheth- 
er the  absolute  title  to  real  property  may  In 
any  case  be  acquired  by  a  municipality  in 
proceedings  to  condemn  It  for  a  public  use, 
for  it  is  clear  that  In  the  case  at  bar  both 
Iiartles  treated  the  condemnation  proceedings 
as  void,  and  contracted  independently  of 
them.  The  proceedings  to  condemn  were 
deemed  defective  by  the  municipal  authori- 
ties. For  that  reason  tbey  declined  to  pay 
plaintiffs  the  damages  awarded  therein,  and 
consented  to  do  so  only  on  the  execution  of 
the  deed.  The  parties  are  bound  by  the  con- 
tract as  evidenced  by  the  deed.  The  city 
can  no  more  repudiate  the  deed  and  assert 
rights  under  the  condemnation  proceedings 
than  plaintiffs  can  repudiate  the  deed  and  be 
heard  to  assert  the  invalidity  of  the  condem- 
nation proceedings.  The  parties  adjusted 
their  matters  on  the  basis  that  such  proceed- 
ings were  Invalid.  Plaintiffs  executed  the 
deed,  and  thereby  conveyed  to  the  city  what- 
ever right  or  title  It  now  possesses  In  or  to 
the  premises,  and  by  that  the  rights  of  the 
city  must  be  measured.  It  follows,  there- 
fore, that  the  trial  court  was  right  In  holding 
that  the  parties  are  bound  and  that  their 
rights  are  fixed  by  the  deed,  and  not  by  the 
i-ondemnatlon  proceedings. 

2.  Respondent  also  contends  that,  irrespect- 
ive of  the  condemnation  proceedings,  the  deed 
of  conveyance  from  plaintiffs  vested  In  the 
city  the  absolute  title  to  the  property,  and 
that  It  could  tber(>after  make  such  a  dlspo^- 
tion  and  use  of  it  as  it  might  deem  for  Its 
best  Interests.  The  Intention  of  the  parties 
■a  expressed  In  the  written  contract  the  deed, 
must  control  the  detennination  of  this  qoes- 
tlon.  The  description  of  ttn  property  con- 


veyed, as  contained  in  the  deed.  Is  as  follows: 
"All  that  tract  or  parcel  of  land  lying  and  be- 
ing In  the  county  of  Ramsey  In  the  state  of 
Minnesota  described  as  follows,  to-wit:  A 
perpetual  easement  for  the  purpose  of  a  pub- 
lic levee  over  and  upon  lots  one  (1)  and  two 
(2).  Counsel  cites  some  au- 

thorities In  support  of  this'  contention,  but 
tbey  are  not  In  point;  at  least  we  do  not  un- 
derstand them  to  go  to  the  extent  claimed. 
In  VaU  V.  Long  Island  Ry.  Co.,  106  N.  T.  283, 
12  N.  E.  607,  60  Am.  Rep.  449,  there  was  a 
clear  intention  on  the  part  of  the  grantor,  ex- 
pressed In  the  deed  of  conveyance,  to  transfer 
the  fee  and  absolute  titie  to  the  grantee.  In 
the  case  at  bar  the  plain  and  unambiguous  lan- 
guage of  the  deed  leaves  no  substantial  doubt 
but  that  plaintiffs  Intended  to  grant  to  the 
city  an  easement  only.  The  cmslderation 
paid  for  tbe  transfer  of  land  might.  In  a  case 
where  the  writing  left  tbe  extent  of  the  estate 
intended  to  be  granted  in  doubt,  be  a  very 
proper  matter  for  consideration  in  construing 
the  contract  Flaten  v.  Moorhead.  51  Minn. 
518,  63  N.  W.  807,  Id  L.  R.  A.  186.  Bnt  tbere 
is  no  doubt  as  to  what  the  parties  intended  to 
do  in  this  case. 

3.  It  Is  further  contended  by  respondent 
that  whatever  may  be  the  nature  of  the  city's 
tItie,  It  was  authorized  by  chapter  34,  p.  235, 
8p.  Laws  1891,  to  lease  the  property  tor  a 
private  use,  and  that  defendant's  rights  under 
the  lease  are  superior  to  plaintiffs'.  Tbe  act 
of  the  Legislature  relied  upon  provides  that 
**the  common  council  of  the  city  of  St.  Paul 
are  hereby  authorized,  by  ordinance,  to  lease 
to  any  person,  persons,  company  or  corpora- 
tion any  part  or  portions  of  the  levee  known 
as  West  St  Paul  levee,  *  •  *  tbe  said 
leases  to  be  for  such  pmrposes  and  upon  such 
terms  *  *  *  as  tbe  common  council  of  said 
city  shall  prescribe.*'  The  levee  tbere  referred 
to  forms  a  part  of  the  land  In  question.  It 
may  be  conceded  tiiat  the  Legislature  has  con- 
trol over  the  streets  and  public  higbways 
within  the  state,  and  of  all  property  acquired 
by  It  for  a  similar  public  use,  and  that  It 
may  abandon  and  vacate  tbe  same  whenever. 
In  its  opinion,  public  Interests  may  require 
such  action,  or  authorize  and  empoww  mnnl- 
dpal  authorities  so  to  act  Moffett  ▼.  Bratn- 
erd,  20  L.  H.  A.  821.  But,  as  the  state's  right 
or  title  to  such  property  Is  only  an  easement 
which  It  holds  in  trust  for  a  public  use,  tbe 
Legislature  cannot  divert  it  or  subject  It  to 
an  incMisIstent  use  of  a  private  natnre;  nor 
can  it  authorize  mtmidpal  authorities  so  to 
divert  It  Falrchlld  v.  St  Paul,  40  Minn.  540. 
49  N.  W.  3^.  Private  property  cannot  be 
taken,  under  the  Constitution  and  laws  of 
this  state,  nor  anthorlzed  by  tbe  Legislature  to 
I  be  taken,  either  directly  or  indirectly,  for  a 
private  use;  and,  if  It  be  held  that  after  ac- 
quiring property  for  a  public  use,  the  Legis- 
lature may  divert  it  tn  a  private  use,  in  the 
manner  shown  in  this  case,  it  may  do  Indi- 
recUy  what  it  cannot  do^di^tlx,c«ID^  accom- 
plish wliat  ttie'SilBsfiMtaaU^-^^AMda.  Any 
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let^atioa  autborlzlDgr  sach  rcHou  would  be 
dearty  unconstitutional  and  void.  Portland 
Ry.  Co.  T.  Portland,  14  Or.  188,  12  Pac.  ^05, 
58  Am.  Rep.  299;  Warren  t.  Lyon  City,  22 
Iowa,  351;  Winchester  v.  Caprou.  63  N.  H. 
fiOS,  4  Atl.  796,  56  Am.  Rep.  554;  In  re  John 
and  Cherry  Sts.,  19  Wend.  659.  These  are 
elementary  principles,  and  there  ia  no  conflict 
in  the  decided  cases  upon  the  subject  The 
trial  court  very  properly  held  that  the  lease 
relied  npon  by  defendant  Is  utterly  void,  and 
of  no  force  or  eflfect.  The  act  of  the  Legisla- 
ture under  which  it  was  made  Is  unconstitu- 
tional. 

4.  We  come,  then,  to  the  question  whether 
plaiotlfra  are  entitled  to  any  relief  in  this  ac- 
tion. The  trial  court  held  that  defendantfa 
possession  of  the  property  was  wrongful  and 
unlawfal,  but  that  no  relief  could  be  granted 
plaintiffs,  because  a  possession  of  the  prop- 
erty by  them,  sucb  as  defendant  now  has, 
would  be  as  wrongful  and  unlawful  as  de- 
fendant's. We  do  not  concur  with  the  learned 
trial  Judge  In  this  view  of  the  case.  By  the 
conveyance  to  the  city  plaintiffs  transferred 
merely  the  dominion  of  the  property  for  a 
specific  purpose,  retaining  in  themselves  the 
absolute  ownership,  and  the  right  to  such 
possession  by  them  as  would  not  be  incon- 
sistent with  the  rights  of  the  city  follows  as 
a  matter  of  law.  They  are  entitled  to  every 
beneficial  use  and  the  value  of  every  use  to 
which  the  property  may  be  put,  and  not  In- 
terfere  with  the  r^hta  of  the  city  under  its 
easement.  In  Dillon  on  Municipal  Corpora- 
tlooa.  S  633.  it  Is  said:  "In  such  case  the 
owner  of  the  land,  whether  dedicated  for  use 
of  a  highway  or  street,  or  square,  or  com- 
mon, retains.  If  there  be  no  controlling  stat- 
ote,  the  «cluslve  right  in  the  soil  for  every 
purpose  of  use  or  profit  not  inconsistent  with 
the  public  easement,  and  may  maintain  ap- 
propriate actions  for  any  encroachment  up- 
on it"  And  again  (S  633):  "Where  the  pub- 
He  acquires  only  tbe  use,  and  the  fee  remains 
In  the  original  proprietor  or  abutter,  tbe  lat- 
ter la  considered  to  be  the  owner  of  tbe  soil 
for  all  porposes  not  Inconsistent  with  the 
public  rights,  and  may  maintain  actions  ac- 
cordin^y.  Thus  It  has  been  held  that  he 
may  maintain  ejectment  against  an  in- 
dlrldoal  who  without  lawful  authority  erects 
a  private  building  upon  a  public  square 
under  a  lease  from  the  local  authorities, 
they  having  no  power  t(\  authorize  such 
a  UBC;  The  recovery  is,  of  course,  sublect 
to  tbe  public  easement."  The  same  rule  is 
laid  down  In  Washburn  on  Easements,  p.  10, 
where  It  la  said:  "The  owner  of  the  soil  and 
freehold  of  the  land  over  which  a  road.  Is 
laid,  maj  Inve  treapass  against  a  stranger 
for  acta  of  treapass  done  upon  the  land — as 
tat  cutting  a  tree  or  digging  up  the  soil— 
and  may  have  ejectment  to  recover  the  land 
If  deprived  of  tbe  possession  of  it  by  him. 
In  other  words,  be  has  exclusive  seisin  and 
ttte  right  of  possession  of  the  soil,  subject 
«ily  to  tbe  easement  of  tbe  public."  Se^ 


also.  Feck  v.  Smith,  1  Oonn.  132,  6  Am.  Dec' 
216;  Bailey  v.  Sweeney,  64  N.  H.  296,  9 
Atl.  643;  Jordan  v.  Woodward,  40  Me.  317. 
The  authorities  very  generally  bold  that  the 
owner  of  the  fee  to  real  property,  which  Is 
subject  to  an  easement  for  the  purposes  of 
a  street,  public  square,  landing,  or  levee,  la 
entitled  to  possession  against  one  who  enters 
upon  tbe  same  and  erects  a  building  thereon 
to  the  exclusion  of  the  owner  of  tbe  fee,  and 
who  is  using  It  for  a  purpose  foreign  to  tbe 
public  right.  Washburn  on  Easements,  254; 
Gardiner  v.  Tlsdale,  2  Wis.  198,  60  Am.  Dec. 
407;  WelBbrod  v.  Ry.  Co.,  21  Wis.  602;  Wood- 
ruff V.  Neal,  28  Conn.  165;  Strong  v.  Brook- 
lyn, N.  Y,  13;  Cobum  v.  Ames,  62  CaL 
245,  28  Am.  Rep.  634;  Lyon  v.  McDonald,  78 
Tex.  711,  14  S.  W.  261,  9  L.  R.  A.  295.  And 
authorities  are  not  wanting  to  tbe  effect  that 
the  owner  of  the  fee  In  such  cases  is  entitled 
to  an  injunction  against  any  person  who  is 
occupying  or  using  the  property  for  private 
purposes.  Williams  v.  Ry.  Co.,  16  N.  Y.  97, 
69  Am.  Dec.  651.  In  Warren  v.  Mayor,  22 
Iowa,  S57 — an  action  by  the  owner  of  land 
which  he  bad  granted  for  a  public  park — 
the  court  held  that  an  Injunction  would  is- 
sue to  restrain  a  diversion  of  the  property 
from  that  use.  The  court  said:  "If  a  grant 
is  made  for  a  specific  and  limited  purpose, 
the  subject  of  the  grant  cannot  be  used  for 
another  and  different  one,  and  tbe  grantor 
still  retains  such  an  Interest  therein  as  en* 
titles  him  in  a  court  of  equity  to  enjoin  auch 
diversion."  In  Robert  v.  Sadler,  104  N.  Y. 
229,  10  N.  B.  428,  5S  Am.  Rep.  498,  It  was 
held  that  a  public  easement  In  a  street  does 
not  justify  the  digging  of  pits  and  removing 
gravel  therefrom,  and  an  Injunction  will  lie 
by  the  owner  of  tbe  fee  to  restrain  such 
acts.  In  Bradley  v.  Pharr,  19  L.  R.  A.  647, 
it  was  held  that  the  owner  of  the  fee  in  a 
street  is  entitled  to  an  injunction  restraining 
one  from  operating  a  private  railroad  there- 
on, the  municipal  authorities  having  granted 
defendant  therein  the  right  to  do  so.  In  that 
case  the  injunction  was  griinted  upou  tbe 
ground  that  plaintiff  was  the  owner  of  the 
fee  of  the  land  In  tbe  street,  and  not  on  the 
ground  of  Injury  as  owner  of  abutting  prop- 
erty. In  O'Nell  V.  Shermflu.  77  Tex.  182, 
14  S.  W.  31,  19  Am.  St  Rep.  743,  It  ap- 
peared that  plalntifF  bad  deeded  to  the  dty 
of  Sherman  a  tract  of  land  for  street  pur- 
poses, and  tbe  city  subsequently  gave  per- 
mission to  a  contractor  to  sink  artesian  wells 
thereon,  and  plaintiff  brought  an  action  to 
restrain  him.  The  relief  was  granted,  the 
court  holding  that  the  city  acquired  nothing 
but  an  easement  by  the  conveyance  from 
plaintiff,  and  for  street  purposes  only,  and 
had  no  right  to  sink  wells,  or  otherwise  in- 
jure the  property,  or  grant  permission  to  any 
other  person  to  do  so. 

It  is  not  Important  that  plaintiffs  In  the 
case  at  bar  were  not  the  owners  of  abutting 
property.  They  conveyed  ttaofdaticev  JeU>  in 
question  to  the  city,  W^atTtfTOgif^u- 
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Jured  or  prejudiced  m  owners  of  abnttlng 
property;  but  tbey  own  ttila  pn^rty,  subject 
to  tbe  right  of  the  city  to  devote  It  to  the  vvs- 
poaes  (tf  lt>  craDt,  and  whatever  rights  an 
abutting  owner  might  hare  are  poaseased  by 
them,  and  founded,  not  In  abutting  owners 
ship,  but  in  ownerdilp  of  the  property  itself. 
The  property,  upon  an  abandonment  of  the 
same  by  the  city  tot  the  purposes  of  a  putdlc 
levee,  would  revert  to  plaintiffs;  and,  though 
the  trial  court  found  aa  a  fact  that  the  city 
has  not  abandoned  it,  it  also  found  that  a 
public  levee  had  never  been  constructed 
thereon,  or  used  by  the  public  for  that  pur* 
pose.  It  Is  not  important  whether  a  "levee" 
be  defined  to  mean  a  landing  place  for  ves- 
sels, or  a  dyke  or  breakwalsr,  the  finding  of 
the  trial  court  la  general,  and  covers  both.  It 
is  clear,  therefore,  that  tbe  occupancy  of  de- 
fendant In  no  way  Interferes  with  any  rights 
exercised  or  Intended  to  be  exercised  In  be- 
half of  the  public,  and,  if  his  occupancy  be 
not  Ineonalstent  with  the  rights  of  the  city, 
plalntlfTs  may  enjoy  the  same  privilege.  They 
cleariy  have  the  right  to  occupy  and  enjoy 
the  property  for  whatever  purpose  It  may  be 
utilised  In  prtference  to  a  stranger  to  the 
title.  The  trial  court  was  right  In  the  con- 
clusion that  the  city  had  no  authority  to 
lease  the  property  to  defendant,  and  that  his 
possession  of  It  la  wrongful  and  unlawful;  but 
wrong  in  holding  that  plaintiffs  are  without  a 
remedy  simply  because  Uxebc  occupancy.  If 
they  should  take  possession  ot  the  premlaes, 
would  be  as  wrongful  and  unlawful  as  that  of 
defendant  The  action  Is  not  against  the  city 
to  determine  any  of  its  rights,  but  against  a 
stranger,  a  trespasser  and  wrongdoer,  under 
the  findings.  Plaintiffs  could  not  recover 
against  tbe  dty.  for  Its  rights  have  not  been 
terminated  by  abandonment  or  otherwise; 
but  under  the  authorities  cited  they  are  en- 
titled to  relief  as  agahist  defendant  About 
all  the  authorities  cited  by  defendant  In  sop- 
port  of  this  branch  of  the  case  Invtdved  the 
rights  of  tbe  municipality,  and  are  not  In 
point  Such  were  Goode  v.  City  of  St  Louis, 
113  Mo.  25T,  20  S.  TV.  1048;  Curran  v.  City  of 
LoulsTlIle,  83  Ky.  628,  and  RelUey  t.  Saclne, 
51  Wis.  526,  8  N.  W.  417. 

8.  Defendant  contends  that  plalntlfla  by 
their  conduct  are  estopped  from  qnestloning 
either  the  validity  of  the  lease  to  defendant 
or  defendant's  possession  of  the  property 
thereunder.  The  trial  court  found  as  a  fact 
in  connection  with  this  feature  of  the  case, 
that  subsequent  to  the  conveyance  by  plain- 
tiffs the  property  was  stricken  twm  the  tax 
rolls,  and  since  then  plaintiffs  have  paid  no 
taxes  thereon,  nor  have  they  asserted  any 
right  or  title  to  the  land  until  shortly  before 
the  comiiienccment  of  this  action,  thougli  Uiey 
have  had  at  all  times  full  knowlodfic  of  the 
uses  to  which  said  proiKrty  was  bolng  put. 
This  finding  does  not  bring  the  cnae  within 
the  equitable  rule  of  cfitt^pel.  Pl.-ilnlifTs'  title, 
as  well  as  the  city's,  was  of  record,  of  which 
defciMliint  was  charped  by  law  with  notice; 
and  be  was  bound  to  know  that  the  city  had 


hut  an  easement  in  fiie  pxoperty.  He  was 
thus  fully  advised  of  all  the  fticts  cono^lng 
the  t^hts  of  the  d^,  and  was  not  by  any 
act  on  tbe  part  of  plaintUCa  misled  to  hla 
prejudice^  In  view  of  this,  plaintiffs  were  not 
bound  to  act  promptly  In  making  claim  to  tba 
property,  or  to  give  prompt  or  other  notice  of 
their  asserted  rights.  An  estoppel  In  pals 
arises  when  by  his  acts  or  represoitattons,  or 
by  his  silence  when  he  ought  to  ^eak  out  in- 
tentkmally  or  throng  culpable  negligence  one 
person  induces  another  to  believe  certain  fticta 
to  exist,  and  such  other,  having  tbe  legal  right 
to  do  so,  relies  and  acts,  thereon  to  such  an 
extent  as  to  be  misled  to  his  prejudice.  But 
this  rule  has  no  application  when  all  the 
facts  are  within  the  knowledge  of  both  par^ 
tlea.  Western  Land  Co.  v.  Banks,  80  Minn. 
317,  88  N.  W.  1»2;  Pence  v.  Arbuckle,  22 
Minn.  417.  In  addition  to  the  record  notice, 
with  which  defendant  was  charged  as  a  mat- 
ter of  law,  his  lease  was  executed  by  the  city 
under  tbe  provlsl<»ia  of  chapter  84,  p.  25Si,  Sp. 
Laws  1891,  which  act  became  a  part  of  his 
contract.  That  statute  was  the  only  authMity 
under  which  the  city  attempted  to  act,  and 
by  Its  terms  and  provisions  the  lease  was  ex- 
pressly made  subject  to  all  vested  rights. 
Clearly,  there  is  no  room  in  this  case  tor  an 
application  of  the  equitable  doctrine  of 
estoppel. 

Judgment  Is  reversed,  and  new  trial 
granted. 

LEWIS,  J.,  took  no  part 


SCHEIFEBT  et  aL  v.  BBIEGEL  ct  bL 
(Supreme  Ctourt  <tf  Minnesota.   July  3,  1908.> 

RIPARIAN  OWNERS— NONNAVIQABLK  LAKB- 
DISAPPEARANCE— DIVISION  OF  I^KB  BED. 

1.  Riparian  owners  of  a  noDuaTinble  lake, 
the  waters  of  which  have  disappeared,  own  that 
porti<m  of  the  lake  bed  indosed  by  ntending 
Imes  from  tbe  points  where  the  side  division 
lines  of  each  respective  tract  cross  the  mean- 
dered line  to  the  center  of  the  lake. 

2.  When  snch  lake  is  of  irregular  shape,  and 
originally  contained  no  inlet  or  outlet  the  In- 
enunlities  caused  by  the  broken  shore  line 
should  be  equitably  adjusted  between  the  ron- 
tfguous  owners  by  disregardiiv  such  Irregtilar- 
iticB,  or  by  treatise  the  lake  aa  composed  of 
separate  bodies  of  water,  accwdlng  to  the  con- 
ditions. 

S.  Where  such  lake  bed  slopes  to  the  center, 
and  the  shore  line  is  broken  and  irregnlar.  it  Is 
not  a  proper  method  of  division  to  establish 
central  points  anil  central  Hoes  in  different  por- 
tions of  the  lakp,  and  extend  the  side  Hues  of 
the  different  riparian  divisions  to  such  central 
poiots  and  central  lines  approximately  dividing 
the  land  according  to  the  lake  frontage  of  each 
tract.  Such  division  Is  not  equitable,  and  not 
according  to  law. 

(SylLibus  by  the  Court.) 

Appeal  from  District  Court,  Sibley  Coun- 
ty; Francis  Cadwell,  Judge. 

Action  by  George  Schelfert  and  others 
agnlnst  John  Briegel  and  others.  From  an 
order  denying  a  new  trial.  Swan  Bydeen  and 
others  appeal.  Beversed. 
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PJof  tf  Sections  17, 18, 19,  and  30  in  Township  112,  Bange  81  West  of  the  5th  Pr.  Mer.  Minn., 
Showing  Subdivisions  of  Said  Sections  According  to  Oovernment  Field  Notes,  and  Showing 
Svbdivmons  of  Lake  Therein  bettpeen  Riparian  Ovmer$,  Known  as  Leike  Swan  in  Coun^ 
Iff  Sibley  and  State  of  Minn. 
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Albert  L.  Toung.  for  appellant  Brle(fel. 
Jobn  Ltnd  and  A.  Ueland.  for  flpi:)el]ant  Ry- 
deen.  Geo.  A.  McKeuzle  and  W.  H.  Leeman, 
for  plaintiff  rfspondents,  Jos.  A.  Eckstein 
and  Daniel  T.  Halvorsen,  for  certain  defend- 
ant reapondents. 

LBWIS,  J.  Swan  Lake,  In  91bley  county, 
meandered  and  nonnavlgable,  originally  con- 
tained aererial  hundred  acrea,  f>ccupylng  por- 
tions of  sections  17.  18,  19,  and  20,  town- 
sblp  112,  range  81.  For  a  great  many  years 
It  has  been  gradnaDy  drying  up,  and  at  tbe 
time  of  the  commencement  of  this  action 
was  practically  dry  land,  and  tbe  Tartous 
shore  owners  commenced  this  proceeding  for 
tbe  purpose  of  partitioning  the  bed  of  the 
lake.  The  trial  court  divided  the  land  in 
accordance  with  the  plat.  Figure  1.  and  for 
the  purpose  of  dlrlslon  established  three  cen- 
tral points,  0.  D,  and  B,  connecting  them 
by  center  lines,  marked  upon  the  plat,  1  O. 
Ix,  2  O.  L..  and  8  0.  L.  Having  established 
these  center  points  and  center  Unes,  the 
conrt  divided  the  land  among  ttie  several 
owners  by  extending  the  side  lines  of  the 
several  tracts  from  tbe  point  where  they 
crossed  tbe  meander  line  to  points  C,  D,  and 
E.  and  to  points  on  the  center  lines  as  in- 
dicated tbe  plat  Certain  of  the  property 
owners  complain  of  the  result  upon  the 
ground  that  the  division  Is  unequal.  Some 
of  them  contend  for  the  rule  that  the  divid- 
ing lines  should  radiate  to  tbe  center  of  the 
lake;  others  insist  that  it  is  not  practicable 
to  establish  a  center  for  division  in  a  lake 
of  this  character,  but  that  it  was  proper  to 
a^ipt  center  lines.  Tbe  latlsr,  however,  are 
not  satisfied  with  the  center  lines  establish- 
ed by  tbe  trial  court,  but  suggest  certain 
modifications,  and  propose  that,  with  pn^r 
center  lines  established,  the  side  division 
Unes  of  the  several  fractions  be  extended  at 
right  angles  to  the  center  lines. 

The  question  presented,  then,  is,  what  is  the 
proper  method  of  dividing  the  bed  of  the  lake 
under  such  circumstances?  In  Lamprey  v. 
State,  62  Minn.  181,  63  N.  W.  1139,  18  L.  R. 
A.  670,  38  Am.  St  Rep.  541,  it  was  stated 
that  shore  owners  take  to  the  center  of  the 
lake,  but  In  that  case  there  was  under  con- 
sideration merely  the  question  whether  the 
shore  owner  was  entitled  to  that  portion  of 
the  land  exposed  between  the  meander  line 
and  tbe  water,  which  had  perceptibly  reced- 
ed, as  against  a  patentee  of  the  land  from 
the  United  States  goverument,  and  the  ques- 
tion as  to  what  should  constitute  the  center 
of  the  lake,  and  when  that  method  should 
be  varied  or  strictly  applied,  was  not  before 
the  court  In  Shell  v.  Matteson,  81  Minn, 
38,  83  N.  W.  491,  the  only  question  Ihvolved 
was  the  constitutionality  of  chapter  257. 
Laws  1897,  and  that  act  was  held  uncon- 
stitutional upon  the  ground  that  the  ripa- 
rian owners  held  title  to  the  center  of  the 
lake.  In  Hanson  v.  Rice  (Minn.)  92  N.  W. 
982,  the  Inquiry  was  whether  or  not  one  of 
the  owners  should  be  restricted  to  the  full 


)  government  subdivision  in  which  flie  trac- 
tion of  his  land  was  located,  and  be  cut  off 
from  tbe  lake  by  extending  the  land  of  an 
adjoining  shore  owner.  In  the  discussion  of 
that  question,  in  which  the  court  declined 
to  follow  the  Wisconsin  rule,  it  was  said 
that  each  owner  was  entitled  to  tbe  land 
between  the  shore  and  the  center  of  the  lake. 
But  In  that  case  the  meander  line  as  drawn 
by  the  govemmrat  survey  was  incortwt 
and  the  dispute  was  in  dividing  op  the  land 
between  tbe  meander  line  and  tlie  lake 
proper. 

The  rule  baa  long  been  established  that 
riparian  owners  upon  a  stream  take  to  the 
center  of  the  current  gchurmeler  v.  St. 
1  Paul  &  Pacific  Railroad  Gompany,  10  Mine. 
'  82  (Gil.  59).  88  Am.  Dec  69;  Olson  v.  Thom- 
I  dike,  76  Minn.  399,  79  N.  W.  399.  But  we- 
'  have  no  knowledge  of  any  attempt  to  appi; 
,  this  rule  to  lakes,  where  there  is  no  Inlet  or 
I  outlet  It  would  seem  reasonable  that  where 
a  lake  Is  long,  and  comparatively  narrow, 
it  may  be  treated  as  a  river,  and  a  center 
line  established  from  one  end  of  the  lake  to. 
tile  other,  which  should  be  considered  the 
thread  of  the  stream.  Such  rule  could  also, 
for  the  same  reason,  be  adopted  In  case  of 
Irregularly  shaped  lakes,  where  there  had 
been  an  inlet  and  outlet,  and  through  which 
there  might  have  been  either  a  real  or  the- 
oretical current,  which  would  be  deemed  to 
be  the  center  line.  In  such  cases  the  vari- 
ous owners  may  be  said  to  have  purchased 
their  property  with  a  view  to  the  original 
situation.  In  the  case  before  us  the  evi- 
dence does  not  disclose  whether  originally, 
or  In  times  of  high  water,  there  was  an  Inlet 
and  an  outlet  to  the  lake,  nor  does  it  appear 
whether  there  Is  a  gradual  slope  towards  the 
center  on  all  sides  of  the  lake.  The  theory 
upon  which  the  court  proceeded  was  that 
tbe  method  adopted  accomplished  a  more 
equable  division  among  the  various  owners 
than  any  other  system,  but  the  manner  In 
which  the.  waters  receded  from  time  to  time 
were  not  taken  Into  account.  Because  of  the 
irregular  shape  of  tbe  lake,  a  division  made 
by  running  the  side  lines  of  tbe  various 
fractions  to  the  center  would  be  unequal, 
and  unjust  to  the  owners  of  those  fractions 
peculiarly  situated,  and  apparently  for  this 
reason  the  central  point  principle  of  division 
was  rejected.  It  Is  apparent  that  In  the 
method  adopted  there  was  an  attempt  to 
combine  two  systems— one  running  the  side 
lines  to  the  center  points  of  tbe  lake,  and 
the  other  to  run  them  to  center  lines,  which, 
theoretically,  were  the  thread  or  middle  of 
the  stream.  The  application  of  the  center^ 
line  principle  to  this  lake  presents  very  seri- 
ous difflcultles.  In  the  first  place,  we  dis- 
cover no  rule  aceording  to  which  the  center 
lines  were  established,  except  that  they  were 
run  from  the  three  principal  points,  F,  D, 
and  E,  Pig.  1,  to  the  center  point  C,  as  near- 
ly as  possible  equidistant  from  the  adjacent 
shore.  The  question  arises  at  once,  what 
better  reason  Is  there  for  running  a  center 


Uoal  BOHBIFEBT     BBIBGAL.  IT 


line  from  F,  In  tbe  manner  indicated,  than 
from  the  bay  In  lot  11,  section  18,  or  from 
tlie  bay  in  lots  8  and  9,  section  18?  And, 
if  tbe  center  line  may  properly  t>eglD  at  the 
Bhore  line  P,  wby  should  not  the  center  line, 
O,  be  extended  to  the  shore  at  the  west  Use 
of  lot  4,  section  20,  and  wby  should  not  the 
ceoter  line  termination  at  E  be  extended 
to  the  shore  between  lots  3  and  4,  or  be- 
tween 2  and  8?  It  Is  evident  that  these 
lines  were  drawn  and  center  points  located 
Titboat  reference  to  any  natural  condition 
of  the  original  lake,  either  In  respect  to  depth 
or  natural  current,  and,  so  far  aa  we  are 
able  to  see,  resulted  in  arbitrary  division 
witboDt  r^ard  to  the  legal  rlshts  ot  the 
owners. 

There  Is  no  doubt  that  the  division  must 
be  made  according  to  tbe  principle  applic- 
able to  accretions  or  relictions,  as  noticed  in 
Hanson  v.  Rice,  supra.  As  before  stated, 
where  the  shores  of  a  lake  are  comparatively 
ereo,  and  the  lake  is  either  round  or  long, 
few  difficulties  arise  in  applying  one  of  tbe 
principles  of  division  above  mentioned;  but 
where  the  shore  line  Is  uneven,  and  the  'body 
of  water  of  an  irregular  shape,  the  difficulty 
comes  in  avoiding  a  conflict  of  different  In- 
terests. In  the  New  England  states  many 
questions  have  arisen  In  reference  to  tbe  dl- 
Tieion  of  lands  which  have  accumulated 
along  the  seashore  between  low  and  high 
Viler  mark,  and  the  courts  have  aimed  to 
establish  a  principle  which  would  result  in 
^ving  the  riparian  owners  an  equal  division 
In  the  accumulated  soil.  For  instance.  In 
(>ray  v.  Deluce,  5  Cush.  9,  In  dividing  tbe 
flats  which  had  accumulated  in  a  cove  be- 
tween high  and  low  water,  a  base  line  was 
ran  across  the  mouth  of  the  cove,  and  par- 
allel lines  were  drawn  at  right  angles  with 
the  base  lines  from  the  ends  of  the  division 
lines  of  the  channel  to  low-water  mark.  In 
that  case  the  flat  to  be  divided  was  of  the 
same  width  as  the  channel,  and  the  result 
was  that  each  proprietor  was  given  an  equal 
division,  and  the  division  lines  could,  there- 
fwe,  be  extended  without  variation.  But  in 
the  case  of  Rust  v.  Boston  Mill  Corporation, 
ft  Pick.  (Mass.)  158,  the  cove  was  circular, 
and  the  distance  across  Its  mouth  shorter 
than  the  shore  line  of  tbe  upland,  and  tbe 
(11  vision  was  made  by  causing  the  side  lines 
to  converge  npon  the  base  line  at  the  mouth 
of  the  cove  so  as  to  divide  the  accumulation 
proportionately.  Again,  In  the  case  of  Ekner- 
8on  V.  Taylor,  9  Oreenl.  42.  23  Am.  Dec.  531, 
th^re  was  a  conflict  of  interests,  and  the 
base  line  was  drawn  between  tbe  two  points 
^here  the  side  lines  of  division  crossed  the 
high-water  mark,  and  from  such  base  line, 
at  right  angles  to  it,  lines  were  extended  to 
low-water  mark,  and,  the  shore  being  on  a 
mre,  tbe  various  extensions  thus  made  left 
a  surplus  or  loss,  which  was  divided  evenly 
between  the  adjoining  parcels.  A  review  of 
nun;  ot  tbe  New  England  cases  upon  this 
nibject  win  be  toimd  In  a  note  to  the  North- 


ern Pine-Land  Company  v.  BIgelow  Cbra- 
pauy.  21  L.  B.  A.  776.  In  all  of  tbem  tbe 
courts  were  dealing  with  the  space  left  bare 
by  the  receding  waters,  or  with  land  which 
had  accumulated,  the  main  body  of  water 
being  still  in  existence.  Tbe  principle  run- 
ning through  tbe  decisions  is  that  the  ripar- 
ian owner  actually  owns  that  part  of  the 
accretion  which  lies  between  the  points  where 
the  division  lines  cross  the  margin  in  a 
straight  direction  to  the  center  of  the  chan- 
nel, and,  if  there  is  no  channel,  then  converg- 
ing to  a  common  center.  Oases  have  arisen 
where,  from  the  very  nature  of  tbe  situation, 
these  general  rules  could  not  be  strictly  ap- 
plied. As  stated  in  Walker  v.  Boston  & 
Maine  Hailroad,  3  Cush.  1:  "Many  coves,  in- 
lets, and  estuaries  of  rivers  are  so  Irregular 
and  various  in  outline,  and  so  traversed  by 
crooked  and  meandering  creeks  and  chan- 
nels, from  which  the  see  does  not  ebb,  that 
it  is  utterly  Impossible  to  apply  to  tbem  any 
of  the  rules  which  have  been  applied  to 
other  cases."  The  difficulty  to  be  anticipated 
In  dividing  op  the  bed  of  a  lake  where  there 
j  Is  no  center  line  Is  stated  by  Mr.  Justice 
Campbell  In  lincoln  v.  Davis,  53  Mich.  389, 
19  N.  W.  103,  51  Am.  Rep.  116:  "In  carrying 
out  lines  of  ownership  In  narrow  streams,  it 
is  easy  to  And  the  general  course  of  the 
stream,  and  to  draw  lines  perpendicular  to 
that  course  from  the  terminal  shore  lines. 
But  on  lakes  all  lines  from  the  shore  tend 
to  converge  la  some  central  part  of  tbe  lake, 
and,  while  Irregularity  of  shape  prevents 
drawing  them  to  a  common  center,  they 
must  all.  If  protracted,  cross  each  other  in 
a  perplexing  way.  The  mle  adopted  In  such 
waters,  where  the  whole  surface  could  be 
appropriated,  has  always  been  to  divide  the 
water  area  In  proportion  to  the  shore  front- 
age, and  never  to  attempt  any  division  by 
lines  run  from  the  sbore.  except  over  such 
parts  of  the  lake  as  are  substantially  ad- 
jacent to  tbe  shore.  In  some  cases,  by  a 
fair  partition,  a  shore  owner  would,  by  his 
extent  of  shore  line,  obtain  a  sfaare  beyond 
the  center.  But  It  seems  Impossible,  if  the 
whole  water  Is  to  be  regarded  as  divided  up, 
to  reach  a  division  without  some  proceeding 
in  the  nature  of  a  partition,  which  will  fix 
the  various  possessions."  And  again.  In  the 
case  of  Jones  v.  Lee,  77  Mich.  35,  43  N.  W. 
856,  tbe  same  learned  Justice,  in  discussing 
the  general  question,  stetes:  "It  appears 
clearly  enough  In  the  present  case  that,  while 
there  Is  a  considerable  frontage  facing  north- 
west or  southeast,  the  lake  being  longest  in 
that  direction,  there  must  also  be  large  end 
frontages  which  look  up  or  down  the  lake 
perpendicularly,  or  nearly  so,  to  any  line 
across  from  bank  to  bank,  at  most  places 
along  the  shores.  If  this  body  of  water 
were  not  navigable,  and  If  all  Its  waters 
could  in  any  way  be  apportioned  among  the 
riparian  proprietors  for  any  lawful  purpose, 
it  is  evident  that  It  could  not.be  done.lur 
reference  to  any  fllaiQitiJ»iii9Qw::«£)^M&ate 
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tbread,  but  must  be 'done  by  some  rule  of 
proportion,  which  probably  could  only  be 
got  at  by  some  partition  proceeding,  inaa- 
mucli  aa  such  waters  are  common  for  all 
ordinary  uses."  And  in  Hardin  y.  Jordan, 
140  U.  S.  402.  11  Snp.  Ct  808.  35  L.  Ed.  428. 
the  court  says:  "If  there  should  arise  any 
question  between  the  plaintiff  and  other 
riparian  owners  of  lands  situated  on  the 
margin  of  the  lake  as  to  the  couTergence  of 
the  Bide  lines  of  the  plaintiff's  land  in  the 
lake,  it  can  be  disposed  of  by  the  parties 
themselves  by  a  resort  to  equity,  or  to  such 
other  form  of  procedure  as  may  be  proper." 
And  In  referring  to  the  difficulties  of  apply- 
ing the  general  rules  of  division  it  was  said: 
"Where  a  lake  Is  very  long  In  comparison 
with  Its  width,  the  method  applied  to  rivers 
and  streams  would  probably  be  the  most 
suitable  for  adjusting  riparian  rights  In  the 
lake  bottom  along  its  sides,  and  the  use  of 
(rouverging  lines  wotild  ouly  be  required  at 
its  two  ends." 

To  return  to  a  consideration  of  the  lake 
tied  In  question,  eliminating  the  center  line 
theory  for  the  reason  already  stated,  we  are 
unable  to  apply  any  principle  of  ownership 
to  the  disputed  land  except  the  one  already 
recognized  by  this  court  In  the  decisions  above 
noted;  I.  e.,  that  the  several  riparian  proprie- 
tors own  that  portion  of  the  increase  imme- 
diately adjacent  to  and  included  in  the  tri- 
angle made  by  projecting  lines  from  the  points 
where  the  side  division  lines  respectively 
cross  the  marginal  line  to  the  center  of  the 
lake.  Had  the  waters  only  receded  a  few 
rods  from  the  marginal  line,  there  would  be 
little  difficulty  in  dividing  up  the  strip  of 
land  thus  laid  bare;  but  in  proportion  as  the 
water  receded  toward  the  center  the  difficul- 
ties would  Increase,  and,  now  that  the  water 
has  entirely  disappeared,  we  find  the  side 
lines  converging  upon  one  another  to  such  an 
extent  tliat  ttie  rule  cannot  be  strictly  ap- 
plied. Whatever  Inequalities  or  Injustice  may 
arise  from  these  conflicting  Interests  caused 
by  the  irregularity  of  the  shore  must  be 
solved  upon  Bome  equitable  hasls  which  will, 
as  nearly  as  possible,  give  to  each  proprietor 
that  portion  of  the  Increase  which  belongs  to 
blm.  In  the  first  place,  what  is  the  center 
of  the  lake  bed?  Is  it  the  center  of  the  fig- 
ure (lake  hpd),  or  Is  It  the  deepest  portion  to 
which  point  the  waters  gradually  receded  and 
at  last  disappeared?  The  latter  might  coin- 
cide with  the  former,  but.  where  the  two  do 
not  coincide,  which  should  control?  If  the 
waters  had  receded,  leaving  some  of  these 
small  bodies  of  water  at  different  points  in 
tlie  original  lake,  division  might  be  made  up- 
on the  theory  that  they  constitute  independ- 
ent lakes,  to  be  treated  as  central  points. 
But,  as  a  general  rule,  such  conditions  do  not 
exist,  and  the  center  of  the  figure  must  be 
accepted  as  the  common  center.  An  exam- 
ination of  the  plat  I*^ig.  2,  where  a  central 
point,  C,  is  assumed,  discloses  that,  if  a  dlvl- 
■  ion  be  made  according  to  this  principle,  lot 


1,  section  20,  will  have  an  advantage  over  lot 

2,  which  lies  Immediately  south,  on  account 
of  the  peculiar  formation  of  the  point  or  pro- 
jection of  land  which  extends  Into  tbe  lake. 
The  same  thing  occurs  in  lot  4,  section  17, 
and  lot  10.  section  18^  the  latter  having  the 
advantage,  and  a  difficulty  arises  as  between 
lots  10  and  11.  tection  19.  The  chief  dlffl- 
colty,  however,  Is  In  reference  to  lots  1,  12, 
and  14.  at  the  western  end  of  the  lake. 
Oommencing  with  lots  1  and  2,  in  section  20, 
lot  1  should  not  be  permitted  to  have  the  ad- 
vantage given  It  by  the  projection  into  the 
lake  at  the  intersecting  line  between  1  and 
2.  The  Inequality  occasioned  by  this  irreg- 
ularity in  the  shore  ought  to  be  divided  be- 
tween the  parties  Immediately  affected.  It 
is  a  fair  adjustment  as  between  the  two  lots 
that  such  projection  be  Ignored,  and  the  divi- 
sion line  nmning  to  the  center  point  start, 
not  at  the  marginal  line,  but  at  tbe  point 
where  tbe  division  line  of  lots  1  and  2  crosses 
a  line  drawn  from  the  point  where  tbe  north- 
erly side  line  of  lot  1  crosses  the  marginal 
line  to  the  point  where  tbe  south  line  of  lot 
2  crosses  the  marginal  line  as  indicated  on 
Fig.  2.  This  would  result  in  giving  to  lot  2 
a  slight  portion  uf  the  increase  directly  in 
front  of  the  southwest  corner  of  lot  1.  The 
same  principle  applied  to  lot  4.  section  17, 
and  lot  10,  section  18,  nukes  ah  sq'oable  divi- 
sion, as  Indicated  on  tbe  olat  In  respect  to 
lots  10  and  11,  section  19,  rhe  inequality  may 
be  adjusted  as  Indicated  on  the  plat.  Tills 
arrangement  gives  lot  10  all  it  is  entitled  to, 
and  gives  lot  11  no  crisdlt  for  the  small  hay 
of  tbe  lake  where  tbe  dividing  line  betw<><>D 
the  lots  crosses  the  marginal  line.  J^ot  12. 
section  18.  bordering  on  tbe  3>.mthwe8t  ccmur 
of  the  lake,  bad  a  considerable  water  front- 
age, but,  on  account  of  the  peculiar  ^hape 
of  the  point  of  land  at  tbe  southerly  part  ot 
lot  11,  the  division  line  oetwe^n  lots  \1  ai.d 
12  crosses  the  marginal  line  at  a  point  too 
far  south  to  leave  any  considerable  portioQ 
of  the  lake  bed  adjacent  to  lot  12,  and  the 
interests  of  lots  1,  U,  12.  and  14  conflict  in 
any  attempt  to  divide  up  the  bed  immediately 
In  front  of  those  lots.  There  are  two  w(.yB  ' 
of  adjusting  this  Inequality:  First,  by  Jia-  i 
regarding  the  point  of  land  at  the  southerly  . 
end  of  lot  11,  and  dividing  the  space  on  ae 
principle  applied  to  lots  1  and  2,  section  .iO:  \ 
and,  second,  treat  the  bay  bordering  on  lots  | 
1,  14,  and  12,  west  of  the  dotted  line  A,  ' 
B,  as  an  independent  lake.  The  latter  metb-  | 
od  might  very  properly  be  applied  if,  as  i 
tlie  waters  receded,  some  portion  were  cut  | 
off  from  the  main  part  of  the  lake  by  a  ridge 
across  the  neck  of  tbe  bay.  or  if  there  were 

a  deep  central  point  where  the  water  remain* 
ed  last.  The  evidence  Is  silent  on  the  sub- 
ject, and  we  can  only  assume  that  such  cod- 
dltlon  did  not  exist,  and  that  the  lake  bed 
slopes  gradually  from  west  to  east.  How- 
ever, even  If  such  were  the  case,  this  bay 
'  may  be  treated  by  analogy  as  a  separate 
lake,  and  by  s(|)i|{9tosd|%jSdge»^onld  ap> 
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pear  aa  indicated  In  the  plat  Fig.  2,  assuming 
D  to  be  tbe  center  point  This  arrangement 
leaves  the  irregular  tract  A,  B,  D,  C,  less  tbe 
portion  of  lot  11  within  its  borders,  the  prop- 
ertj*  of  the  owners  of  lots  1,  14,  and  12,  which 
sbould  be  apportioned  between  them  by  the 
court  In  accordance  with  tbe  acreage  acquired 
b7  each  in  the  bay  west  of  the  dotted  line 
A.  B. 

We  are  aware  that  In  applying  this  method 
of  dividing  the  lake  bed  it  will  be  a  matter 
of  some  difficulty  to  find  the  exact  center 
points.   They  may  be  located  by  tbe  luter- 
ested  parties  by  common  consent,  and.  If  they 
cannot  agree,  a  competent  surveyor  can  as- 
certain them  by  actual  teats,  or  by  the  appli- 
cation of  a  mathematical  rule  which  Is  used 
for  the  purpose.    It  Is  also  apparent  that 
gome  of  tbe  divisions  of  land  thus  allotted 
Would  be  of  no  practical  value  on  account  of  , 
their  peculiar  shape.    No  doubt  the  small  j 
tracts  would  be  purchased  by  the  larger  hold-  j 
era,  or  be  otherwise  adjusted  to  make  the  i 
land  practically  useful.  | 

Tbe  method  of  adjustment  here  suggested 
mty  not  be  suitable  for  the  division  of  all 
hregnlar  lake  beds,  but  we  have  aimed  to 
outline  a  plan  which  will  give  the  riparian 
owners  as  near  as  possible  what  is  tbeira 
by  law.  Let  it  be  understood  that  the  effect 
of  this  decision  is  not  to  direct  a  dlTlsion  of 
tbe  lake  in  question  according  to  Pig.  2. 
We  have  attempted  only  to  lay  down  certain  , 
principles  which  may  be  applied  In  case  the  ! 
facts  shall  prove  to  be  as  we  have  assumed 
them  to  be.  Upon  a  new  trial  evidence  should 
be  taker,  as  to  the  history  of  the  lake,  and 
tbe  division  worked  out  as  near  as  may  be  In 
acconldnse  wlt^  the  principles  herein  de- 
fined. 

Order  reversed,  and  new  trial  granted. 


RTAK  T.  DONLEY  at  aL 

(Sapreme  Court  of  Nebraska.   Nov.  20,  1901.) 

APPEAL— RKVIEW—WAIVBR—RBI^ASE!  OF  ER- 
RORS —  PROPERTT  IN  CUSTODIA  LEQIS  — 
LEASE-COVENANT  VOR  UGRTQAQE— VALID- 
ITY. 

1.  A  stipulation,  in  an  action  pending  In  a 
district  court,  that  the  property  which  is  the 
■abject  of  the  controversy  shall  be  sold,  and  the 
pTiKeeds  deported  with  the  clerk,  imtu  it  shall 
be  determined  which  party  to  the  action  Is  enti- 
tled to  them,  and  that,  if  the  sale  shall  be  made  j 
before  the  matter  shall  be  fully  litigated,  the 
funds  ^all  be  paid  out  when  the  court  shall 
bave  mate  an  order  that  one  or  the  other  party 
b  entitled  to  them,^  is  not  effectual  as  a  release 
of  errors  and  a  waiver  of  the  right  of  review  in 
tbia  court.  An  intent  by  the  parties  to  bar 
themselves  from  the  right  of  access  to  the 
conrts  most  be  manifested  by  express  words  or 
hf  the  strongest  implication. 

2.  The  pendency  of  an  action  for  the  foreclo- 
nre  of  an  alleged  chattel  mortgage,  in  which  a 
temporary  injuDCtiou  has  been  granted  restrain- 
ing the  defendant  from  selling,  consuming,  or 
difpoeing  of  the  prt^erty  in  controversy  during 
the  pcDdeni?  of  the  action,  does  not  withdraw 
the  property  from  ptuvnit  by  general  creditors 
of  toe  alleged  mortgagor  In  another  court  by 
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means  of  the  (K-dinary  procedure  of  a  ault  at 
law.  judgment,  and  execution.  In  such  case  the 
property  is  not  in  the  custody  of  the  law,  bat 
tbe  prindples  applicable  are  those  pertaining  to 
the  doctrme  of  hs  pendens. 

3.  A  covenant  In  an  unrecorded  lease  for  the 
term  of  five  years,  at  an  annual  rental  payable 
annually,  to  the  effect  that  the  lessee  shall,  on 
the  15th  day  of  June  in  each  year,  execute  to 
the  lessor  a  chattel  mortgage  <m  the  growing 
cropa  to  secure  the  payment  of  the  rent  for  that 
year,  is  void  as  to  the  creditors  of  the  lessee. 

Commissioners'  Opinion.  Department  No. 
3.  Appeal  from  District  Court,  Saunden 
County;  Sedgwick,  Judge. 

"Not  to  be  offlclally  reported." 

Action  by  Michael  D.  Eyan  against  Patrick 
Donley  and.  others.  Judgment  for  plaintiff, 
and  defendants  appeal.  Reversed. 

Burr  &.  Burr  and  V.  L.  Hawthorne,  for  ap- 
pellants.  John  H.  Barry,  for  appellee. 

AMES,  C.  In  1895  the  ploiutifr  and  appel- 
lee, Ryan,  being  the  owner  of  a  farm  in 
Saunders  county,  executed  a  lease  thereof  to 
one  Patrick  Donley  for  the  term  of  five 
years,  beginning  on  the  Ist  day  of  March, 
1896,  reser\-ing  an  annual  rent  of  $440,  pay- 
able on  tbe  let  day  of  January.  It  was 
covenanted  in  the  lease  that,  if  the  average 
yield  of  crops  of  all  kinds  in  auy  one  year 
should  be  less  than  20  bushela  to  the  acre, 
the  lessor  should  accept  one-half  the  same  In 
lieu  of  tbe  cash  rent  reserved  for  that  year, 
but  that  the  lessee  should  "execute  a  promis- 
sory note  of  $440  on  June  15th  of  each  year 
during  the  term  of  hla  lease,  for  the  payment 
of  the  rent  for  such  year,  said  note  to  be  se- 
cured by  chattel  mortgage  on  all  the  crops 
to  be  raised  on  said  premises  for  such  years." 
Donley  went  into  possession  under  the  lease, 
which  was  not  filed  for  record,  but  in  1897 
refused  to  execute  the  note  and  mortgage 
prorided  for  In  the  above-recited  covenant, 
and  on  the  Slst  day  of  July  In  that  year 
Byan  began  this  action,  alleging  tbe  breach 
of  the  covenant  and  the  Insolvency  of  Don- 
ley, and  that  the  latter  was  threatening  and 
about  to  sell,  dispose  of,  and  consume  tbe 
growing  crops,  and  by  so  doing  defeat  the 
plaintiff  of  his  rent  for  that  year,  and  that 
the  average  yield  of  the  crops  for  that  year 
would  exceed  20  bushels  per  acre.  The  peti- 
tion prayed  for  an  Injunction  restraining  tbe 
defendant  from  selling,  incumbering,  or  con- 
suming tbe  crops,  or  any  of  them,  and  that 
the  plaintiff  be  decreed  to  have  a  mortgage 
on  the  same  for  the  sum  of  $440,  as  of  date 
June  in,  1897,  and  that  the  mortgage  be 
foreclosed  and  the  property  sold  thereunder, 
and  the  proceeds  of  such  sale,  or  so  muct 
thereof  as  sbould  be  necessary,  applied  to 
the  satisfaction  of  said  alleged  indebtedness 
and  costs  of  suit.  A  temporary  injunction 
was  allowed  as  prayed,  and  the  order  therefor 
filed  with  the  papers  in  tbe  case;  but  no 
service  thereof,  or  of  the  summons,  is  dis- 
closed by  the  transcript  and  It  does  not  ap- 
pear therefrom  when  actual  kiuswledge  there- 
Digitized  by  V^OOQlC 
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of  came  to  the  defendant  or  to  the  subse- 
quent parties  to  the  case.  On  the  13th  day 
of  December,  Donley  confessed  a  Judgment  In 
the  connty  court  in  favor  of  the  appellant 
Lehr  for  the  sum  of  f 381.30  and  costs  of  suit, 
and  on  the  same  day  an  execution  thereon 
was  Issued  to  the  appellant  Martin,  as  con- 
stable, and  by 'him  levied  on  a  quantity  of 
grain  raised  on  the  premises  in  that  y^, 
and  claimed  to  be  subject  to  the  alleged  lien 
of  the  plaintiff's  lease. 

On  the  t6th  day  of  December  the  plaintiff 
filed  a  supplemental  petition,  Joining  Lehr 
and  Martin  with  Donley  as  defendants  there- 
to, and  setting  forth  the  Judgment,  execution, 
and  levy,  and  alleging  that  all  such  proceed- 
ings were  bad  with  knowledge '  by  all  the 
parties  thereto  of  the  pendency  of  the  plain- 
tlfiTs  action,  and  of  tiie  Injunction  therein, 
and  In  contempt  thereof  and  of  the  court,  and. 
were  void,  and  praying  an  additional  Injunc- 
tlon  restraining  Lehr  and  Martin  from  selling 
or  removing  the  property  or  any  of  it  under 
the  levy.  An  additional  temporary  Injunc- 
tion was  granted  as  prayed.  A  motion  to  dis- 
solve tills  latter  temporary  injunction  was  ! 
made  by  Lehr  and  Martin,  and  overruled,  j 
Then  th^  filed  a  general  demurrer  to  the  i 
supplemental  petition,  which  was  also  over^ 
raled,  whereupon  they  filed  an  answer  there- 
to, admitting  the  judgment,  execution,  and 
levy,  and  the  existence  of  the  lease,  and  I 
denying  every  other  allegation  therein  con- 
tnined.  The  plaintiff  filed  a  reply,  but  it  con- 
tains no  new  matter  calling  for  consideration 
by  the  court  Donley  entered  an  appear- 
ance, but  did  not  answer  either  of  the  plain- 
tiff's pleadings  or  otherwise  participate  in 
the  defense.  On  the  11th  day  of  January, 
1898,  the  plaintiff  and  Lehr  made  a  stipula- 
tion to  the  effect  that  the  latter  should  haul 
the  grain  to  market  and  sell  It,  and  receive 
a  certain  compensntlon  from  the  proceeds  for 
his  service  in  bo  doing,  and  that  the  residue 
of  such  proceeds  should  be  "deposited  with 
the  clerk  of  the  district  court  until  it  Is  de- 
termined which  party— the  said  Lelir  and  Mar- 
tin, or  Ryan— is  entitled  to  hold  the  property 
BO  levied  upon  in  favor  of  Lehr  by  the  con- 
stable, Martin,  and  when  the  court  shall 
have  made  an  order  that  one  or  the  other 
of  the  parties,  viz.,  Lehr  or  Ryan,  is  entitled 
to  the  proceeds  of  the  sale  of  said  property, 
in  the  event  of  the  sale  of  the  same  before 
the  matter  is  fully  litigated,  then  the  clerk 
shall  pay  the  same  according  to  the  order  of 
said  court."  The  property  was  accordingly 
sold,  and  the  proceeds,  amounting  to  $474.95, 
deposited  with  the  clerk  pursuant  to  the  stip- 
ulation, and  out  of  It  Lehr  was  paid  |27,  his 
compensation  for  making  the  sale.  At  the 
May,  1898,  term,  Donley  was  adjudged  in  de- 
fault for  want  of  answer,  and  after  a  trial 
without  a  Jury  the  court  entered  a  Judgment 
upholding  the  lease  as  a  valid  Hen  1^  way  of 
mortgage  upon  the  property  in  controversy 
for  the  sum  of  $440  and  Interest,  adjudging 
the  execution  levy  to  be  void,  as  in  vlolatioii 


of  the  Injunction,  of  which  the  Judgment 
creditor  and  constable  were  found  to  have 
notice,  and  making  the  temporary  injunctions 
perpetual,  and  directing  that  the  money,  tbe 
proceeds  of  the  sale  of  the  property,  then  hi 
the  hands  of  the  clerk,  be  applied,  first,  to 
the  payment  of  the  costs  of  the  suit;  secmd, 
the  payment  of  $27  compensation  to  Lehr  for 
selling  the  property  pursuant  to  the  stipula- 
tion; and,  third,  to  the  satisfaction  of  tbe 
plaintiff's  Hen— tbe  surplus,  if  any,  to  be  re- 
tained by  the  clerk,  subject  to  the  further  or- 
ders of  the  court. 

The  circumstances  are  aoch  that  it  wlU  be 
convenient  to  begin  with  the  diacuBSlon  of  tbe 
contentions  of  the  appellee,  plaintiff  below. 
He  insists,  first,  that  the  above-recited  stipu- 
lation, providing  that  the  property  should  be 
sold  and  the  proceeds  disposed  of  as  the  court 
should  order,  amounted  to  a  release  of  enors 
and  waiver  of  tbe  right  of  appeal,  and  sub- 
mitted the  matter  finally  to  tbe  Judgment  of 
the  trial  court  There  is  no  such  expresao^ 
agreement  In  the  instrument,  and.  in  Its  ab- 
sence, an  Intent  by  a  litigant  to  bar  himself  sf 
tbe  right  of  access  to  the  courts  should  only 
be  made  out  of  the  strongest  Implication. 
Such  an  Inference  cannot,  in  our  opinion,  bo 
drawn  from  a  stipulation  requiring  the  moa- 
ey  to  remain  In  the  bands  of  the  clerk  until 
It  Is  determined  which  party  Is  entiOed  to 
It,  and  expressly  contemplating  that  the  mat- 
ters In  controversy  shall  be  "fully  litigated." 
In  our  opinion,  the  stipulation  contemplates  a 
final  determination  of  the  suit  after  It  has 
been  fully  litigated,  whtcb  Includes  the  right 
to  litigate  In  this  court,  If  either  party  desires 
to  do  so. 

A  more  important  matter  of  dispute  in  the 
caee  may  be  conveniently  stated  In  the  form 
of  Oie  following  inquiry:  May  A.,  by  be- 
ginning a  suit  against  B.  for  the  enforcemoit 
by  foreclosure  and  sale  of  a  real  or  pretend- 
ed lien  upon  the  property  of  the  latter,  and 
procuring  a  temporary  injunction  restraining 
the  sale  or  dlBposition  of  it  by  him  during 
the  pendency  of  the  action,  withdraw  It  from 
the  reach  of  the  general  creditors  of  B.,  hav- 
ing notice  of  suit  and  of  the  existence  of  the 
injunction,  so  that  they  may  not  resort  to  an- 
other court  and  pursue  It,  and  appropriate 
It  to  the  satisfaction  of  their  claims  by  means 
of  the  ordinary  procedure  of  ao  action  at  law. 
Judgment  and  execution?  There  are  three 
classes  of  cases  In  which  decisions  have  been 
made  upon  somewhat  similar  questions. 
Most  of  these  cases  have  arisen  out  of  real 
or  seeming  conflictlons  between  the  tedo'ai 
and  state  courts;  but  the  fact  that  In  such 
cases  the  courts  owe  their  origin  and  jurisdic- 
tion to  tbe  federal  and  state  gOTemments, 
respectively,  does  not  affect  in  any  way  or 
degree  the  principles  involved  In  tbe  ded- 
slons.  The  first  Is  when  the  defendant,  after 
the  beginning  of  the  suit  resorts  to  another 
court  for  the  purpose  of  restraining  its  prose- 
cution, or  compelling  tbe  cancellatioD  of  the 
instrument  BU^^^^^^^i^^j^  a  de- 


BTAN  T.  DONLBT. 


61 


txtt  adjadging  It  fraudulent  and  Told,  and 
the  like.  It  Is  universally  held  that  this 
rourse  cannot  be  petmltted,  because  the  court 
Srst  acquiring  JmrlsdlctlOH  of  the  parties  and 
of  tbe  controTersy  is  entitled  to  retain  the 
cause  and  pursue  it  to  a  flnal  Judgment  and 
execution,  or  other  disposition,  without  in- 
terfaence  from  any  other  court  of  co-ordi- 
nate or  inferior  Jurisdiction,  and  that  to  per- 
mit tbe  practice  in  question  would  be,  In  ef- 
fect to  allow  the  defendant  to  make  his  de- 
fense In  another  tribimal  than  that  in  which 
tbe  first  suit  is  pending,  and  thus  defeat  the 
Jurisdiction  of  the  latter  court  Belonging  to 
tblB  class  are  the  cases  of  Insurance  Oo.  t. 
UnlTOTlty  (C.  C.)  6  Fed.  443,  10  Bllaa.  191, 
Uutm.  T.  Piggott,  11  111.  88,  Insurance  Co. 
r.  Howell,  24  N.  J.  Bq.  239,  Bank  t.  Rail- 
road Co.,  28  VL  470,  and  many  others  that 
might  be  cited.  In  fact  the  principle  Is  so 
obTloua  that  authorities  la  its  support  ought 
not  to  be  required. 

There  is  another  class  of  cases  In  which 
8  court  of  competrat  Jurisdiction  has  actually 
taken  possession  of  the  property  which  is  the 
subject  of  the  action  for  the  purpose  of  ap- 
plying It  or  disposing  of  It  or  adjudging  the 
possession  of  it.  In  such  manner  as  the  rights 
of  tbe  parties  in  litigation  in  an  action  before 
it  may  require,  or  when  the  property  has 
been  seized  upon  process  issuing  out  of  the 
court  or  taken  Into  custody  by  a  receiT^  ap- 
pointed In  the  action,  and  some  person  not  a 
party  to  the  suit  but  asserting  some  claim  or 
demand  against  the  defendants  therein,  or 
fwme  lien  or  charge  upon  t^e  property,  or 
both,  resorts  to  another  court  of  co-ordinate 
Jurisdiction,  and,  by  means  of  process  Issued 
out  of  the  latter,  seeks  to  dlspcHiseas  the 
court  and  its  officers,  in  which  the  first  ac- 
tion was  t>egnn  and  is  pending.  It  Is  uni- 
Teraally  held  that  this  practice  cannot  be 
tolerated,  because  it  would  lead  to  breaches 
of  the  peace  and  imseemly  contests  between 
the  different  conrts  and  their  officers,  and  re- 
>mlt  In  endless  complications  and  Inextricable 
confusion.  Belonging  to  this  class  are  Buck 
T.  Colbath,  3  Wall.  384,  18  L.  Sd.  257;  Qay- 
lord  T.  Railroad  Co.,  6  Blss.  2S6.  201,  Fed. 
Ctts.  No.  5.284.  and  Heidrltter  v.  Oilcloth  Co., 
112  U.  8.  294.  5  Sup.  Ct  135,  28  L.  Ed.  729. 
Bat  in  cases  of  this  dass  It  is  essential  to 
tbe  maintenance  of  a  claim  of  priority  in  be- 
lialf  of  the  court  whose  Jurisdiction  is  alleged 
to  have  been  inrofced  that  there  should  have 
be^n  an  actual  or  constructive  seizure  of  the 
property,  or  that  a  receiver,  with  authority 
to  take  possession  of  It,  should  have  been 
actually  appointed,  or  that  an  application  for 
his  appointment  should  be  pending  at  the 
time  of  the  commission  of  the  alleged  wrong 
complahied  of,  although  he  may  not  have 
been  actually  appointed  or  qualified,  by  giv- 
ing a  required  bond,  until  afterwards, 
^bielda  T.  Coleman,  157  V.  S.  168.  15  Sup. 
Ct  670.  39  I*  Kd.  660.  "Of  course,  '  says 
Mr.  Jnstice  Brewer,  In  the  case  last  cited,  "tbe 
(question  can  fairly  arise  only  In  a  case  In 


which  process  has  been  served,  and  In  which 
the  express  object  of  the  bill,  or,  at  least 
one  express  object  is  the  appointment  of  a 
receiver,  and  where  poBsession  by  such  ofiS- 
cer  is  neccssarj'  for  full  accomplishment  of 
the  other  purposes  named  tlierein."  And  in 
Buck  V.  Colbath,  supra,  a  leading  case  upon 
the  subject,  Mr.  Justice  Miller  takes  occasion 
to  say:  "It  is  only  when  the  property  is  in 
the  posBeBsion  of  the  court  either  actively  or 
constructively,  that  the  court  is  bound  or 
professes  to  protect  that  possession  from  the 
process  of  other  courts.  Whenever  the  liti- 
gation Is  ended,  or  tbe  possession  of  the  offi- 
cer or  court  is  discharged,  other  courts  are  at 
liberty  to  deal  with  It  according  to  the  rights 
of  the  parties  before  them,  when  those  rights 
require  them  to  take  possession  of  the  prop- 
erty or  not"  And  again:  "It  is  not  true 
that  a  court  havflig  gained  Jurisdiction  of  a 
subject-matter  of  a  suit  and  of  parties  be- 
fore it,  thereby  excludes  all  other  courts 
from  the  right  to  adjudicate  upon  other  mat- 
ters having  a  very  close  connection  with 
those  before  the  first  court  and  in  some  In- 
stances requiring  the  decision  of  the  same 
questions  ^cactly.  In  examining  Into  the  ex- 
clusive character  of  the  Jurisdiction  of  such 
cases,  we  must  have  regard  to  the  nature  of 
the  remedies,  the  character  of  relief  sought 
and  the  identity  of  the  parties  in  the  different 
suits."  In  all  the  at)ove-clted  cases,  and  In 
all  others  of  the  same  character,  tbe  only 
question  involved  is  that  of  jurisdiction. 
The  court  first  acquiring  possession  of  the 
controversy  and  of  the  properly  deprives 
every  other  court  of  whatever  jurisdiction  In 
the  premises  it  might  otli^wlse  have  had. 

The  third  class  of  cases  Is  th.it  to  which 
the  case  at  bar  belongs,  In  which  an  action 
is  pending  to  enforce  a  lien  or  to  adjudicate 
a  title,  but  In  which  the  court  has  acquired, 
and .  Is  seeking  to  acquire,  no  possession  of 
the  property,  actual  or  constructive,  and  in 
which  no  such  possession  is  requisite  to  the 
determination  of  the  controversy  before  it 
and  no  attempt  Is  made  to  withdraw  that 
controversy  to  another  tribunal.  To  sxich 
cases  the  principles  of  the  doctrine  of  lis  pen- 
dens, and  not  those  above  discussed,  are  ap- 
plicable, and  persons  not  parties  to  the  suit 
may  or  may  not  be  bound  by  the  result  of 
the  litigation  as  circumstances  and  subse- 
quent events  shall  disclose.  A  person  who 
claims  under  or  in  subordination  to  one  of 
tbe  parties,  with  notice  of  the  suit  &ud  one 
who  purchases  from  one  of  them,  after  suit 
brought  whether  with  notice  or  not  iB 
bound  by  the  Judgment  But  a  person  wbo 
claims  by  title  paramount  to  that  iu  litiga- 
tion, or  In  hostility  or  adversely  to  the  title 
of  the  Ueuor  or  mortgagor,  cannot  properly 
be  made  a  party,  and  his  rights  cannot  with- 
out his  consent  be  adjudicated  in  the  ac- 
tion. If,'  In  the  case  at  bar,  tbe  lease  was, 
as  between  the  parties,  effectual  as  a  mort- 
gage, but  the  mortgagor  had  had  no  title  to 
the  property  In  controB^n^  V^K^f^SM^Qit 
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the  foreclosure  suit  could  not  have  prevented 
the  true  owner  from  asserting  his  ownership 
and  right  of  possession,  either  peaceably  or 
by  means  of  the  writ  of  replevin.  If  the 
mortgaged  property  had  been  lands,  the 
pendency  of  the  foreclosure  suit  would  not 
have  barred  the  true  owner's  right  of  entry, 
or  have  prevented  him  from  obtaining  an  ad- 
judication of  his  title  and  possession  of  the 
premises  by  ejectment  One  having  a  prior 
and.  superior  lien  would  not  have  been  es- 
topped from  resorting  to  another  court  for  its 
enforcement  by  foreclosure  and  a  sale  of  the 
premises.  Id  either  case,  the  first  action  In 
foreclosure  would  have  proceeded  to  Judg- 
ment, order  of  sale,  and  sale  without  obstruc- 
tion or  delay.  The  rights  of  the  parties  be- 
fore the  court  wonld  have  been  ascertained 
and  determined  by  Its  JndgiQcnt,  and  the  pur- 
chaser would  have  been  left  to  try  conclu- 
idons,  If  he  chose  so  to  do.  with  the  person 
who,  by  any  of  the  means  aforesaid,  had 
come  Into  possession  of  the  property,  because 
neither  ot  these  persons  would,  as  against 
the  other,  liave  been  bound  by  either  of  the 
former  adjudications,  to  neither  of  which 
were  both  of  them  parties. 

Now,  if,  in  the  case  at  bar,  the  alleged 
mortgage  was  void  as  to  the  creditors  of 
Donley,  file  plaintiff  In  error  Lehr,  being  a 
Judgment  and  execution  creditor,  stood  in  an 
attitude  similar  to  that  of  <me  claiming  by 
title  paramount,  or  of  the  true  owner  of  the 
property  In  coulroversy,  or  of  one  having  a 
superior  lien.  Otherwise,  a  suit  to  foreclose 
a  simulated  Hen  and  an  Injunction,  such  as 
that  granted  at  the  beginning  of  this  action, 
wonld  be  Instruments  both  convenient  and 
potent  for  hindering,  delaying,  and  defraud- 
ing creditors.  The  injunction  was  wltblu 
the  Jurisdiction  of  the  court  to  grant,  and 
during  its  existence  not  only  was  Donley  pro- 
hibited from  selling  the  property,  but  a  pur- 
chaser from  him  would,  In  any  event,  have 
taken  the  property  subject  to  the  final  ad- 
judication In  the  case,  and.  If  he  purchased 
with  actual  and  constructive  notice  of  the 
order,  he  would  have  been  punishable  for 
contempt.  But  a  purchaser  at  execution  sale 
could  have  availed  himself  of  the  rights  of 
the  Judgment  creditor,  and,  if  the  alleged 
mortgnge  waa  void  as  to  one.  It  would  have 
been  void  as  to  the  other  also,  and  an  ad- 
judication in  an  action  to  which  neither  was 
a  party  conid  not  have  validated  it.  Neither 
the  pendency  of  the  foreclosure  suit,  nor  the 
Injunction,  nor  both,  deprived  Lehr  of  the 
light  of  pprsulng  his  claim  against  Donley 
to  Judgment  and  execution,  nor  the  latter  of 
his  statutory  right  to  confess  the  Judgment 
That  the  lease,  which  had  never  been  made 
of  record,  was,  as  aKaiiist  the  lessee's  cred- 
itors, void  as  respeels  the  covenant  to  ex- 
ecute moi'l^fiiges  upon  property  not  then  In 
being,  has  becu  too  frequently  and  too  re- 
cently held  by  this  court  to  require  repeti- 
tion. 

It  follows,  fi'om  the  foregoing,  that  but 


for  the  stipulation,  the  prayer  In  the  answer 
of  the  appellants  Lehr  and  Martin  to  be  dis- 
missed out  of  the  case,  with  th^  costs, 
should  have  been  granted,  and  that  the  Judg- 
ment should  have  assumed  to  determine  the 
rights  of  the  appellee  and  Donley,  as  be- 
tween themselves,  only.  The  stipulation, 
however,  submitted  the  rights  of  all  the 
parties  for  final  adjudication  In  this  action, 
an  act  which  it  was  competent  for  tbe  par- 
ties to  do. 

We  therefore  recommend  that  the  Judg- 
ment of  the  dlstilct  court  be  reversed  and 
vacated,  and  that  a  Judgment  be  entered  In 
this  court  that  tbe  appellant  Lehr  has  a  first 
Hen  upon  the  funds  paid  Into  the  bands  of 
the  clerk  of  the  district  court,  less  the  sum 
of  927  paid  him  as  his  compensation  for  sell- 
ing the  property  In  controversy,  as  provided 
by  the  stipulation  in  the  record,  for  the 
amount  of  judgment  pleaded  In  his  answer, 
with  interest  and  costs,  and  that  the  aiqiel- 
lee,  Ryan,  has  a  second  lien  on  said  funds 
for  the  sum  of  V440  and  Interest  from  the  Ist 
day  of  January,  1888,  and  that  the  said  clerk 
of  the  district  court  be  ordered  to  apply  said 
funds  first  to  the  payment  of  said  Hen  of  the 
appellant  Lehr,  and  the  residue,  if  any,  to- 
ward the  payment  of  the  said  Hen  of  the 
appellee,  Byan. 

ALBERT  and  DUFFiS,  CC,  concur. 

Judgment  as  per  reconunendathHk 

BROWN  V.  FORBES  et  al. 
(Supreme  Court  of  Nebraska.   Nov.  20,  1901.1 

U8URT— PLBADINO-COHPETENCY  OP  WITNESS 
—TRANSACTIONS  WITH  DBCBDENT. 

1.  Aii;>nver  examined,  and  held  insufficient  to 
constitute  a  plea  of  usury. 

2.  Cue  claiming  as  heir  is  the  representatire 
of  a  deceased  person,  within  the  meaning  of 
section  ;I20,  Code  Civ.  Proc. 

Commissioners'  Opinion.  Department  No. 
3.  Appeal  from  District  Court,  Donglas 
County;  Scott  Judge, 

"Not  to  be  officially  reported." 

Action  by  Clementine  Brown  against 
George  W.  Forbes  and  others.  Judgment  for 
defendants,  and  plaintiff  appeals.  Reversed. 

Thomas  Creigh,  for  appellant.  O'Neill  ft 
Gilbert  and  L,  B.  Copcland,  for  appellees. 

AI.BKRT,  O.  This  Is  an  appeal  from  a 
deciTo  entered  In  an  action  brought  by  the 
ai)poIlimt  to  foiTtlose  a  mortgage,  and  to 
have  the  description  of  the  mortgaged  prem- 
ises reformed.  The  reformation  of  the  de 
scriptlon  of  the  premises  was  granted,  but 
the  court  found  that  the  mortgage  debt  was 
tainted  with  usury,  and  that  after  the  appli- 
cation of  the  payments  In  accordance  with 
said  liiiding  the  mortgage  debt  had  been  paid, 
and  eutcrod  a  decree  accordingly  cancding 

^"Tir"amK'Ma.K4W^8gl^^  up- 


BROWN  T.  FOBBBS. 


63 


oa  which  the  finding  of  usury  is  based  does 
Qot  State  facts  sufficient  to  constitute  a  plea 
of  usury.  So  far  as  material  at  present,  It  1b 
u  follows:  "Gome  now  tbe  defendants 
George  W.  Forbes  and  Jollette  Z,  Forbes, 
and  for  tbelr  amended  answer  to  tbe  peti- 
tion of  the  pInlutUf  filed  herein  say  that  on 
tbe  30th  day  of  September,  lb87,  the  defend- 
ant George  W.  Forbes  borrowed  of  Samuel 
R.  BrowD  tbe  sum  of  six  thousand  seven 
bandred  fifty  dollars  ($6,750),  and  that  as 
eildeiice  therefor  he  indorsed  and  delivered 
to  said  Samuel  B.  Brown  a  certain  prom- 
issory note,  dated  September  30,  1887,  by 
Hie  terms  whereof  one  Meyer  Hellman  under- 
took and  promised  to  pay  to  tbe  order  of 
said  (jeorge  W.  Forbes  the  sum  of  seventy- 
fire  bnndred  dollars  ($7,500)  within  two 
jears  from  the  date,  with  Interest  at  the  rate 
of  six  (6)  per  cent,  per  annum;  tbe  real  fact 
being,  however,  that  said  note  was  originally 
I'leeuted  by  tbe  said  Meyer  Hellman  solely 
for  the  pnri)ose  of  enabling  said  George  W. 
Forbes  to  obtain  said  loan,  said  Meyer  Hell- 
n;an  receiving  no  consideration  therefor,  and 
Intending  to  act  not  as  maker  or  payor,  but 
only  .IS  surety  for  the  payment  thereof,  all 
of  which  was  then  well  and  fully  known  to 
said  Samuel  R.  Brown.  These  defendants 
farther  say  tbat  after  the  maturity  of  said 
note  tbe  same  was  extended  by  tbe  said  Sam- 
uel R.  Brown  with  tbe  requirement  tbat  the 
rate  of  Interest  therera  sboidd  be  at  ten  (10) 
per  centum  per  annum;  tbat  on  tbe  16tb 
day  of  December,  1890,  tbe  defendants 
George  W.  Forbes  and  Juliette  Z.  Forbes 
executed  and  delivered  to  said  Samnel  R. 
Brown  their  promissory  note  In  tbe  sum  of 
K.C2S.i>4,  as  alleged  in  plalntiCTs  petition, 
but  these  defendants  state  tbe  fact  to  be 
ihat  Raid  note  was  given  solely  as  a  re- 
newal of  a  balance  at  tbat  time  claimed  fo 
be  due  on  said  prior  note  of  $7,500;  and  these 
defendants  admit  tbe  ^ecutlon  and  delivery 
of  t  certain  mortgage  to  secure  tbe  payment 
of  said  note  for  $3,628.54,  as  alleged  In  plain- 
tiff's petition.  Further  answering,  these  de- 
fendants say  that  said  note  for  $7,500  was 
tisnrloos,  and  that  tbe  toint  of  usury  ex- 
(••iKlcd  and  attached  to  said  note  for  $3,- 
628.54;  tbat  tbe  defendant  George  W.  Forbes 
hax  paid  on  said  notes  In  tbe  aggregate  the 
Mim  of  $8,616.25;  that  said  note  in  plaln- 
iHI's  petition  described  and  said  note  for 
are  fully  paid;  and  that  these  defend- 
ants, or  either  of  them,  are  in  no  wise  indebt- 
ed to  the  plalntlCf  on  or  by  reason  of  said  note 
or  mortgage  or  otherwise." 

lo  ^ew  of  tbe  many  and  rec«it  decisions 
of  this  court  on  tbe  question  of  what  constl- 
tntes  a  suffldent  plea  of  usury,  it  would 
■enre  ma  useful  purpose  at  this  time  to  at- 
tempt to  construe  the  statute  on  tbat  subject, 
or  to  attempt  to  formulate  a  rale  of  plead- 
ing applicable  thereto.  Leonard  t.  Cox,  10 
Xeb.  541,  7  N.  W.  289;  New  England  Co.  v. 
Ssodfoid.  le  Xeb.  690,  21  N.  W.  394;  Anglo- 


American  Co.  v.  Brohman,  33  Keb.  409.  50 
N.  W.  271;  Rose  v.  Muuford,  36  Neb.  152,  54 
N.  W.  129;  Rainbolt  v.  Strang,  39  Xeb.  339, 
58  N.  W.  96;  Bell  v.  Stowe,  44  Neb.  210,  62 
N.  W.  450;  McKlnley-Lanning  Oo.  v.  Aid- 
rich,  50  Neb.  786,  70  N.  W.  399.  The  answer 
in  Bell  V.  Stowe,  supra,  contaius  the  follow- 
ing allegations:  "That  when  these  defend- 
snts  made  the  contract  with  tbe  First  Na- 
tional Bank  of  Red  Cloud,  Nebraska,  as 
shown  In  and  evidenced  by  said  note  set  out 
in  tbe  petition,  said  bank  contracted  for  an 
unlawful  rate  of  Interest  thereon,  and  con- 
tracted for  and  took  usury  thereon,  to  wit: 
These  defendants  were  on  said  May  la,  1S91, 
Indebted  to  said  bank  in  the  sum  of  $578.63, 
and  no  more,  and  on  said  day,  and  without 
any  further  and  other  consideration  what- 
ever, they  made  and  delivered  to  said  bank, 
and  at  Its  request,  the  aforesaid  note  of  $1,- 
231.66,  and  that  said  note  is  tbe  sole  and 
'  only  evidence  of  the  indebtedness  of  these 
!  defendants  to  said  bank,  and  tbat  by  said 
note  tbe  said  bank  took  and  contracted  for 
usury  to  tbe  amount  of  $053.03.  That  these 
defendants  are  Indebted  to  said  bank  in  the 
sum  of  $578.63,  and  no  more,  which  said  sum 
the  defendants  are  ready  and  willing  to  pay." 
These  allegations,  in  our  opinion,  present  a 
stronger  showing  of  usury  than  those  con- 
tained in  the  answer  under  consideration,  yet 
this  court  In  tbat  case  held  them  insufficient 
to  constitute  a  plea  of  usury.  In  the  light 
of  the  cases  cited,  we  are  clearly  of  the  opin- 
ion tbat  there  is  no  sufficient  allegation  of 
usury  In  the  answer  before  us. 

We  bare  not  overlooked  the  allegation 
"tbat  after  the  maturity  of  said  note  tbe 
same  was  extended  by  tbe  said  Samuel  R. 
Brown,  with  the  requirement  tbat  the  rate 
of  interest  thereon  should  be  at  10  per  cent, 
per  annum."  But  this  allegation  falls  short 
of  charging  a  contract  between  the  borrowers 
and  the  lender,  whereby  the  former  agreed 
to  pay  ami  tbe  latter  to  receive  a  usurious 
rate  of  interest,  nor  is  It  charged  in  the 
answer  that  the  terms  on  which  tbe  note  was 
extended  were  ever  assented  to  or  complied 
with  by  tbe  Irorrowers.  It  is  but  fair  to  tbe 
trial  court  to  add  that  the  sufficiency  of  the 
answer  was  not  challenged  until  after  the 
case  bad  reached  this  court. 

The  appellees  named,  however,  contend 
that  the  evidence  fails  to  show  that  tbe  ap- 
pellant Is  the  owner  of  tbe  note  socnrcd  by 
the  mortgage  sought  to  be  foreclosed,  and 
tbat  for  that  reason  she  must  fall  in  any 
event  Tbe  answer  to  this  Is  that  she  pleads 
ownership  by  proper  averments  in  her  pe- 
tition. These  averments  are  not  met  by  a 
denial,  either  general  or  specific,  in  the  an- 
swer. Tbe  allegation  In  the  answer  that 
"these  defendants,  or  either  of  them,  are  In 
no  wise  Indebted  to  tbe  plaintiff  on  or  by  rea- 
son of  said  note  or  mortgage  or  otherwise," 
is  merely  a  couclusion  from  the  preceding  al- 
legation,  of  payment,  ^^d^dw^^^o^t 
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to  a  denial  of  plalntUTs  averments  oC  owner- 
ship. 

As  we  Intend  to  recommend  ■  new  trial 
of  tbis  case.  It  Is  proper  to  notice  another 
question  nlsed  In  the  argument.  It  stands 
admitted  (tf  record  that  the  appellant  Is  the 
ownw  and  bolder  of  the  note  as  <nie  of  the 
belra  of  the  Raid  Samuel  B.  Brown,  deceas- 
ed. The  eTld«ice  on  the  qnestion  of  usury 
was  solely  that  of  appellee  George  W.  Forbes, 
one  of  the  makers  of  the  note  In  suit,  and 
consisted  largely  of  transactions  between 
himself  and  the  deceased.  Objections  were 
made  to  a  portion,  at  least,  of  this  testi- 
mony on  the  ground  that  the  witness  had  a 
direct  legal  Interest  in  tbe  result  of  the  suit, 
and  the  appellant  was  the  representative  of 
the  said  Samnti  B.  Brown.  The  objectloiu 
were  orermled.  The  appellant  Insists  that 
the  evidence  should  have  been  excluded,  and  . 
we  concur  in  that  view.  SecHon  829,  Code 
CiT.  Froc.,  so  tar  as  la  material  at  this  time, 
la  as  follows:  "No  perscm  having  a  direct 
legal  interest  in  the  result  of  any  civil  action 
or  proceeding  when  tbe  adverse  party  is  a 
representative  of  a  deceased  person,  shall  be 
pwmltted  to  testify  to  any  transaction  or 
conversatioQ  had  between  the  deceased  per> 
son  and  the  witness,  unlns  the  evidence'  of 
tbe  deceased  persm  shall  have  been  taken. 
♦  •  •■•  The  trial  court  appears  to  have 
pro(»eded  upon  the  theory  that  tbe  appelant 
was  not  tbe  representative  of  the  deceased. 
In  this,  we  think,  tbe  court  was  In  wror. 
"A  representative  la  (me  who  exerdsea  power 
derived  from  another.  The  evident  Intent  of 
tbe  statute  was  to  exclude  any  person  bar- 
ing a  direct  legal  interest  In  tbe  restdt  of 
the  cause,  when  tbe  advorse  party  la  an  ex- 
ecutes, administrator,  or  legal  representative 
of  a  deceased  person,  so  as  to  prevent  the 
UvUxg  from  testirylng  against  the  representa- 
tive of  the  dead.  Death  having  closed  tbe 
Hps  of  the  one.  the  law  aeals  the  lips  of  the 
other.  It  seems  to  be  the  settled  rule  of  law 
that  the  word  'representative,'  as  used  la 
the  statute,  was  Intended  by  the  lawgivers 
to  designate  tbe  person  or  party  who  suc- 
ceeds to  the  rights  of  the  deceased  either  by 
purchase,  descent,  or  operation  of  law.  And 
this  rule  seems  to  be  well  founded  in  reason 
and  sense.  Tbe  adoption  of  any  othw  con* 
struction  would  leave  the  person  or  party 
succeeding  to  such  rights  at  the  mercy  of  par- 
ties claiming  adversely  to  such  rights." 
Wamsley  v.  Crook,  3  Neb.  314.  citing  Kimball 
V.  Kimball,  16  Mich.  211;  IlolUstw  v.  Yonng, 
41  Tt.  160;  Malady  v.  McEnary,  30  Ind.  27S. 
The  foregc^ng  rule  meets  our  approval,  and 
18  sufflclentiy  comprehensive  to  Indude  the 
appellant  among  those  described  as  repre- 
sentatives ot  a  deceased  person,  and  it  ap- 
plies to  tills  case. 

As  the  case  must  be  reversed  on  other 
grounds.  It  would  serve  no  useful  purpose 
to  discuss  tbe  sufficiency  of  tbe  evidence,  ad- 
mitted without  objection  and  elicited  <m 
atws-examlnation,  to  austaln  the  plea  of 


nsuzy.  We  recommend  that  tiut  pwtlon  of 
tbe  decree  complained  of  be  reversed,  and 
the  cause  remanded  for  further  icoceedlngs. 

AMES  and  DUFFIO.  CC,  cwcur. 

Beversed  and  remanded. 


WOODABD  V.  CUTTEE. 
(Supreme  Ckiurt  of  Nebraska.   Nov.  20,  1901.) 

ERROR— RBVIBW— NEW  TRIALr^DBPOBITIONS— 
OBJECTIONS. 

1.  This  court  will  aot.  in  ao  error  proceeding, 
revei-se  a  case,  where  the  error  alleged  was  iiei- 
tber  presented  to  the  court  below  In  the  motitMi 
for  a  Dew  trial  nor  assigned  as  ecror  In  the 
petition  filed  in  this  court. 

2.  Objections  to  depositions,  other  than  for 
incompetency  or  Irrelevancy,  must  be  present- 
ed to  tbe  court  before  the  cwnmeucemait  of  the 
trial. 

OommissIonoB*  Opinion.  Dquirtment  No. 
8.  Erot  to  District  Court,  Dawes  Conuty: 
Westover,  Judge. 

"Not  to  be  officially  reported.** 

Action  tqr  Bloodgood  H.  Gutter  againpt 
Nellie  Woodard  and  others.  Judgment  for 
plaintiff,  and  defendant  Woodard  brings  er- 
ror. Affirmed. 

Allen  Q.  Fisher,  for  plaintiff  in  emv.  A. 
W.  Gritea,  for  defendant  in  error. 

DtJFFIB,  C.  This  action  was  brought  to 
foreclose  a  mortgage  on  lot  6,  block  18,  in 
tbe  city  of  Chadron,  Neb.  Tbe  petition  is  in 
the  usual  form,  and  a  decree  Is  prayed  for 
the  foreclosure  of  the  mortgage,  and  against 
tbe  defendants  who  were  personally  liablf 
upon  the  note  for  any  deficiency.  Upon  the 
trial  it  was  stipulated  that  the  question  of 
liability  for  a  deficiency  should  be  postponed 
as  against  all  parties  except  the  plaintiff  in 
error.  Ho  written  motion  for  a  new  trial 
was  filed  by  tbe  plaintiff  in  error,  but  tbf 
bill  of  exceptions  contains  a  motion  for  a 
new  trial,  which  was  evidently  dictated  to 
tbe  reporter,  and  counsel  for  plaintiff  in  er- 
ror makes  the  claim  In  bis  brief  that  this 
was  done  under  an  agreement  of  the  parties 
and  by  leave  of  court.  Without  now  deter- 
mining whether  tbe  provision  of  our  Code  of 
Civil  Procedure  requiring  pleadings  to  be  Id 
writing  may  be  waived  by  the  parties,  we 
will  proceed  to  determine  tbe  case  as  though 
a  motion  for  a  new  trial  had  been  regularly 
filed.  Tbe  motion  contained  five  assignments 
of  error,  as  follows:  First.  Errors  in  law 
occurring  at  tbe  trial  duly  excepted  to.  Sec- 
ond. Error  in  tbe  amount  of  tbe  assessment 
of  the  decree.  Third.  The  court  erred  In  the 
admission  of  evidence  over  the  defendant's 
timely  objection.  Fourih.  The  [>etition  of 
the  plaintiff  falls  to  state  a  cause  of  action 
against  the  defendaDts.  Fifth.  Tbe  petition 
of  tbe  plaintiff,  with  the  defendant's  reply, 
failed  to  show  the  plaintiff  entitled  to  any 
relief  against  tbe  defend^ts.  i 

T  L  See  Dapodtloiu,  vol.  16,  Cant  Sft.  H  M,  tU. 
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It  Ib  hot  Insisted  tbat  the  decree  Is  not 
■Vported  b7  the  evidence  In  that  there  was 
no  evidence  offered  to  stippwt  the  allega- 
tion of  flie  petition  "that  no  action  at  law 
tu  erer  been  bnn^t  In  any  court  for  the 
Rcorery  «f  nld  promissory  note  and  mort- 
|8se  deed,"  Nelth»  the  petition  In  error 
filed  In  this  court  nta  tbB  motion  for  a  new 
trill  assigned  as  error  the  Insufficiency  of 
tlw  erldence  to  suppwt  the  decree,  and  we 
can  consider  no  error  of  the  district  court 
sot  assigned  as  such  In  the  petition  in  «ror^ 

It  Is  further  nrged  that  the  district  court 
erred  in  admitting  In  evidence  the  deposition 
ft  Bloodgood  H.  Gutter,  miere  Is  no  doubt 
that  tbe  deposition  should  have  been  sup- 
pressed, If  timely  objections  had  been  made 
thoeto  bF  written  objections  filed  in  the  dis- 
trict court.  Tbe  record  before  ns  foils  to 
abow  tbat  any  written  objections  were  made 
to  tbe  deposition,  and  our  statute  Is  plain 
that  "no  exception,  other  than  for  incom- 
petra^  or  irrelevancy,  shall  be  regarded, 
BDlns  made  and  filed  bef(n«  tbe  commence* 
noent  of  the  trial."  Code  Oiv.  Froc.  |  800. 

We  discover  no  reversible  error  In  the  rec- 
ord, and  ther^bre  recommend  that  the  d^ 
cree  of  the  district  court  be  affirmed. 

ALBERT  and  AMES.  CO.,  concui^ 

Afflrmed. 


CONCORDIA  LOAN  ft  TRUST  OO.  T. 
DOUGLAS  OOUNTT. 

(Supreme  Conrt  of  Nebraska.   Dec.  4.  1001.) 

TAX  8ALB-CATSAT  EHPTOR-COUNTIES— LIA- 
BILITIB8— MISTAKS  OF  CITT  OFFICIALS. 

1.  The  mle  of  caveat  emptor  appliea  to  the 
pnrcfaaie  of  real  estate  at  a  tax  sale. 

2:  A  coDDty  is  not  liable,  under  section  131, 
in.  1,  c.  77.  Comp.  St.  1901.  tor  a  mistake  of  a 
city  officer  in  certifyinf  city  assessmeDta  to  the 
cofloTj  treasurer. 

3.  Where  an  entire  tract  of  land  is  sold  at 
pmate  tax  sale  for  qieclal  cl^  assessmeuts, 
levied  antiMt  Mily  a  portion  thereof,  and  a  tax 
mript  u  tssDed  in  pursuance  of  aach  nie,  in 
whicn  the  mtire  tract  U  described,  such  sale 
einnoC  be  said  to  have  been  made  "in  conse- 
qoence  of  error  in  describing  sncb  laud  in  such 
ieedpt,"  within  the  meaning  of  aald  section. 

Conmtlssloners*  Opinion.  Department  No. 
3.  Errw  to  District  Court,  Douglas  Coun- 
ty; Dickinson.  Jndge. 

"Not  to  be  officially  reported." 

Action  by  the  CoDcordla  Loan  A  Trust 
Company  against  Donglaa  county.  Judgment 
for  defendant,  and  ^IntliE  brings  error.  Af- 
firmed. 

Henry  W.  Pennock.  for  plaintiff  In  error. 
George  W.  Shields,  for  defendant  in  error. 

ALBERT,  a  On  the  Ttti  day  of  January, 
UB2,  XL  B.  Ba«r,  at  private  tsz  sale,  bought 
certain  real  estate  In  Douglas  county.  The 
tax  fbr  whlcb  the  sale  was  made  was  a 
gradhig  assessment  of  the  dty  ot  Omaha, 
l<^Tled  on  only  a  portion  of  the  land  so 


boij^ht  The  sale  of  the  whole  tract  for  the 
tax  levied  on  only  a  portion  of  it  was  not 
dne  to  any  mistake  of  the  county  treasurer, 
but  the  cliy  officer  who  certified  the  cl^ 
taxes  to  him.  Afterward  the  purchaser  paid 
subsequent  taxes  on  the  properly,  Including 
dty  and  county  taxes,  and,  on  Decemtwr  14tb 
following  assigned  Us  tax  c^lficate,  and  his 
rights  thereunder,  to  the  Concordia  Loan  ft 
Trust  Company,  the  plaintiff  in  this  case. 
The  plaintiff  thereafter  paid  subsequent  tax- 
es on  the  land,  Indudlng  both  regular  and 
spedal  assessments.  Afterward,  In  an  ac- 
tion brougbt  In  the  district  court  of  Douglas 
county.  It  was  duly  adjudged  that  such  tax 
certificate  was  a  lien  pro  rata  on  that  por- 
tion of  the  land  against  which  tbe  assess- 
ment was  levied,  and  not  a  lien  on  the  re- 
mainder. The  plaintiff  then  filed  Its  claim 
befwe  the  county  board  ftf  Douglas  county 
for  all  that  part  of  tbe  taxes  paid  by  reason 
of  the  mistake  in  selling  the  entire  tract 
'when  only  a  portion  thereof  was  subject  to 
sale.  The  board  rejected  tbe  claim.  On  ap- 
peal the  district  court  found  against  tiie 
plaintiff  as  to  all  taxes,  but  in  tiidr  favor 
for  other  taxes  paid  subseqiunt  to  the  sale, 
and  rendered  Judgment  accordingly.  The 
plaintiff  brings  the  case  here  on  appeal. 

The  plaintiff  contends  that  it  was  entitled 
to  a  Judgment  for  the  taxes  levied  by  the 
city.  In  addition  to  what  was  awarded  them 
t/y  tbe  conrt  Aside  from  one  question, 
which  we  shall  notice  presently,  we  think 
this  contention  Is  fully  disposed  of  In  Martin 
V.  Kearney  Co.  (Neb.)  87  N.  W.  351,  decided 
by  thte  court  September  18,  1901,  In  which 
It  Is  held  that  the  rule  of  caveat  emptor  ap- 
plies to  the  purchaser  of  real  estate  at  tax 
sale.  In.  the  body  of  the  opinion,  Holcomb, 
J.,  says:  "Tbe  levy  was  certified  to  the 
proper  county  officers,  and  In  the  perform- 
ance of  a  ministerial  duty  imposed  on  then^ 
the  taxes  levied  were  entered  on  the  tax  rec- 
ord against  all  the  property  lying  in  the  cor- 
porate limits  of  the  dty  making  the  levy. 
Tbe  taxes  were  collected  and  turned  over  to 
the  city  authorities  entitled  thereto.  There 
was  no  mistake  or  wrongful  act  on  the  part 
of  the  county  treasurer  or  other  county  of- 
ficers. •  •  •  The  county  acted  only  for 
the  purpose  of  collecting  the  levy  made  by 
the  city,  and  turning  over  tbe  funds  to  tbe 
municipality.  Further  than  this  it  and  its 
officers  had  no  Interest  In  the  matter,  and  no 
greater  responslbill^  should  or  was  by  the 
Legislature  Intended  to  attach  to  tbem  than 
necessary  to  a  proper  discharge  of  their  duty 
Incident  to  such  collection.  The  taxes  held 
Illegal  were  not  levied  by  or  for  the  benefit 
of  the  county,  and  we  observe  no  sound  res- 
sott  for  holding  the  county  to  any  further  or 
greater  responsibility."  As  we  have  seen, 
the  mistake  In  this  case  was  not  that  of  any 
county  officer,  but  of  one  of  the  officers  of 
the  cl^;  hence  the  foregoing  la^learly  |ap- 
pllcable,  and  fully  accqj;d92lsWi(sS"0^>gfe 

But  the  plaintiff  Insists  that  the  Qtlre 
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tract  waa  sold  In  coDsequence  of  an  error  In 
describing  the  land  In  the  tax  receipt  issuM 
to  the  purchaser  In  pursuance  of  his  pur- 
chase at  the  tax  sale,  and  for  that  reason 
hi8  case  falls  within  the  provisions  of  sec- 
tion 131  of  the  reyenue  act  (Conip.  St  1901, 
c,  77,  art  1),  which  provides,  among  other 
things,  as  follows:  "'Whenever  land  is  sold 
In  conse<3uence  of  error  In  describing  such 
land  In  the  tax  receipt,  the  county  is  to  hold 
the  purchaser  harmless.  •  •  We  are 
not  required  to  construe  that  portion  of  the 
section  quoted,  because,  in  our  opinion,  it  has 
no  application  to  this  case.  Section  113  of 
the  same  act  provides:  "After  a  tax  sale 
shall  have  closed,  *  •  •  If  any  real  es- 
tate remain  unsold  for  want  of  bidders  there- 
for, the  county  treasurer  Is  authorized  and 
required  to  sell  the  same  at  private  sale  at 
bis  office,  to  any  one  who  will  pay  the 
amount  of  taxes,  penalty  and  costs  thereon 
for  the  same,  and  make  out  duplicate  re- 
ceipts for  the  taxes  on  such  real  estate,  and 
deliver  one  to  the  purchaser  and  the  other 
to  the  county  derk.  ♦  *  *"  The  sale  and 
the  payment  of  the  purchase  price  preceded 
the  receipt.  Whatever  else  may  be  In  doubt 
this  much  Is  clear:  consequences  can  never 
precede  in  point  of  time  the  course  from 
which  they  flow.  It  follows  that  it  cannot 
be  successfully  urged  that  the  sale  to  the 
plaintiff  was  "In  consequence  of  error  In  de- 
scribing the  land  In  the  tax  receipt"  made  In 
pnrauauce  to  such  sale. 

In  our  opinion,  the  judgment  of  tlie  dis- 
trict court  Is  right,  and  we  recommend  that 
It  be  affirmed. 

AMES  and  DUFFIB,  CO..  coocur. 

Affirmed. 


SPELTS  &  KLOSTERMAN  T.  WARD. 
(Supreme  Court  of  Nebraska.   Dec.  18^  1901.) 

BREACH  OP  CONTRACT— EXECUTION  OF  CON- 
TRACT —  BURDEN  OF  PROOF  —  FRAUD  — IN- 
STRUCTIONS—EVIDENCE. 

1.  Where  one  is  dealing  with  an  unlettered 
maa,  who  con  neither  read  nor  write,  and 
makes  his  mark  to  the  instrument  he  executes, 
and  there  is  testimony  tending  to  show  that  he 
did  not  imder8t»nd  the  content^  of  such  paper, 
or  that  his  signature  was  obtained  1>y  fraud,  it 
is  incnmbt-iit  on  the  former  to  show  by  a  pre- 
Iiouderaiice  of  the  evidence  that  the  latter  fiilly 
understood  the  object  end  import  of  the  writing 
which  he  execnted. 

2.  In  ao  action  upon  a  contract,  where  the 
defense  ia  that  fraud  was  employed  In  securing 
the  signature  of  one  of  the  parties,  the  doctrine 
tiiat  the  carelessness  or  nej:lij;ence  of  the  party 
in  the  signing  of  the  contract  estops  falm  from 
disputing  its  contents  is  not  applicable. 

3.  Instructions  set  out  in  the  opinion  exam- 
ined, and  held  properly  given. 

4.  Evidence  examined,  and  fonnd  to  sustain 
verdict  and  judgment 

Commissioners*  Opinion.  Department  No. 
1.  Error  to  District  Court,  Seward  County; 
Sedgwick,  Judge. 

••Not  to  be  officially  reported." 


Action  by  Spelts  ft  Elosterman  against 
Mike  Ward.  Judgment  for  defendant,  and 
plaintlflFs  bring  error.  Affirmed. 

S.  H.  Steele  and  Hastlnga  ft  Hall,  for 
plaintiffs  In  enor.  R.  8.  Nonral  and  Ctooige 
W.  Lowley,  for  defoidant  ta  error. 

KIRKPATRICK,  C.  PhUntifits  in  error 
brought  this  action  against  defendant  In  er- 
ror in  the  district  court  of  Seward  county  to 
recover  $51)0  damages  for  breach  of  contract 
made  July  1,  1890.  PlaintifCs  pleaded  the 
execution  of  a  contract  by  the  terms  of 
which  defendant  agreed  to  sell  them  3.000 
bushels  of  coto,  to  be  delivered  In  July  or  Au- 
gust, at  the  option  of  plaintiffs,  at  an  agreed 
price  of  23^  cents  per  bushel;  alleged  that 
the  sum  of  $50  bad  been  paid  upon  the  con- 
tract, and  that  defendant  had  delivered  250 
bushels,  refusing  upon  demand  to  deliver 
any  more;  that,  by  reason  of  said  failure  and 
refusal,  they  had  sufTered  damage  In  the  sum 
of  $500,  for  which,  with  Interest  and  costs, 
they  prayed  Judgment  The  answer  denied 
the  agreement  as  pleaded  In  the  petition,  but 
admitted  the  signing  by  mark  of  the  writ- 
ten Instrument  set  out;  alleged  that  defend- 
ant could  neither  read  nor  write,  and  that 
the  paper  pleaded  In  the  petition  and  signed 
by  defendant  did  not  represent  the  contract 
actually  entered  Into,  but  that  he  had  agreed 
to  deliver  to  plaintiffs  sufficient  com,  at  the 
price  agreed  upon,  to  cover  the  amount  of 
money  advanced,  and  that,  If  be  had  a  good 
crop  of  cocn,  he  would  sell  to  them  all  he 
could  spare  at  the  price  named;  that  the  corn 
which  he  bad  delivered  amounted  In  value  to 
$9.77  more  than  the  sum  advanced,  for 
which,  with  Interest,  he  prayed  Judgment. 
The  trial  resulted  in  a  verdict  and  Judgment 
for  defendant  in  the  sum  of  $9.77,  with  in- 
terest tUereon,  amounting  to  $14.70.  Plain- 
tiffs In  error  ask  for  a  review  of  this  Judg- 
ment by  this  court 

But  two  of  the  assignments  In  the  petition 
In  error  are  argued  in  brief  of  counsel,  and 
the  remainder  will  be  deemed  waived:  (1) 
That  there  Is  not  sufficient  evidence  to  sup- 
port the  verdict;  and  (2)  that  the  court  erred 
in  giving  instruction  No.  7  on  Its  own  mo- 
tion. This  case  has  been  once  before  in  this 
court  on  an  appeal  from  a  former  trial. 
Ward  V.  Spelts,  39  Neb.  809,  58  N.  W.  426. 

The  principal  evidence  In  the  case  Is  that 
of  Ward,  defendant  In  error,  and  R.  J.  Reed, 
agent  of  plaintilTs  In  eiTor,  who  prepared  the 
contract.  Ward  testifies  that  he  Inquired  of 
Reed,  at  the  Ulysses  office  of  plaintiffs  In 
error,  what  be  was  paying  for  com.  Reed 
told  him  231,^  cents,  and  asked  if  Ward  bad 
any  to  sell.  Ward  replied  that  he  bad  a  lit- 
tle, and  that  he  needed  some  money  t<x  him- 
self and  for  the  boys  who  were  working  for 
him.  He  was  not  satisfied  with  the  price, 
and  thought  he  would  try  to  get  what  money 
he  needed  at  the  bank.  Re^tiias^taiKm  told 
him  that  com  Mla^'i^>la^^Pgi%at  ne 


SPELTS  St.  ELOBTEBliCAN  t.  WABD. 


57 


bad  better  sell  what  corn  he  bad.  Ward 
needed  $50,  and  offered  to  dispose  of  enongb 
com  to  Beed  to  amount  to  at  least  that  sum 
at  23H  cents,  and  that,  if  he  had  a  good  crop, 
be  would  sell  to  him  aii  he  could  spare  at 
tbat  price.  He  thought  he  had  between  two 
and  ibree  thonsaad  bushels,  but  would  not 
waut  to  sell  any  unless  he  had  a  good  crop. 
Ueod  OnaJly  offered  bim  a  bonus  of  $2.50  out 
of  bis  own  pocket,  explaining  that.  If  he  got 
Ward's  com,  be  would  get  other  corn  In  the 
same  nelgbborbood.  Ward  furttier  testified 
tliat  the  com  was  to  be  delivered  In  August 
or  September,  when  Reed  wanted  It.  He 
saiil  tbe  contract  was  not  read  over  to  him. 
"He  IKeedJ  told  me  there  was  something-- 
only  a  piece  of  paper  wrote  up  that  I  was 
glring;  tbat  he  was  going  to  let  me  have  %Sfy 
upon  my  own  name  there,  and,  any  time  I 
got  ready  to  sell  the  com.  If  I  raised  a  good 
crop,  tbat  I  would  haul  him  all  the  com  I 
had  to  Eell  at  the  same  price."  He  swears 
tbat  he  made  his  mark  simply  by  touching 
bifi  band  to  the  end  of  the  penholder  held  by 
Beed,  who  represented  that  the  instrument  | 
bp  was  executing  was  an  agreement  to  be 
cbarged  with  $o2.50,  and  to  deliver  suffl- 
eient  corn  to  balance  the  account,  and  as 
mTioh  additional  as  be  could  spare,  if  he  had 
a  jcood  crop.  Ward  clahned  further  that  be 
nerer  agreed  to  sell  3,000  bushels.  Beed  tes- 
tifies that  he  read  the  contract  to  ward  as 
written,  and  his  father,  George  Reed,  who 
wu  present,  corroborates  this  testtmony. 

Tbe  record  discloses  that  Ward  was  an 
Ignorant,  unlettered  man,  able  neither  to 
reatf  nor  write,  and  that  he  was  irartlally 
deaf.  The  mle  Is  well  aettled  that  If  a  per- 
soQ  Is  deceived  aa  to  the  contents  of  a  writ- 
ten histrument,  and  Is  induced  by  fraudulent 
representations  to  afllx  bis  signature  to  a 
contract  under  the  belief  that  it  correctly 
>eta  out  the  agreement  to  which  be  has  oral- 
ly assented,  parol  evidence  la  admissible  to 
show  what  the  contract  actually  wag.  It 
was  the  duty  of  Reed,  acting  for  plaintiffs  In 
error,  to  reduce  to  writing  the  contract  ac- 
tuutly  made,  and  the  burden  was  upon  plain- 
tiffs In  error  to  sbow  by  a  preponderance  of 
Uie  evidence  that  Ward  understood  the  na- 
tnre  of  the  writing  signed  by  him.  In  the 
catic  of  Selden  t.  Myers,  15  L.  Ed.  976,  Chief 
Justice  Taney  saya:  "Where  one  is  dealing 
with  an  unlettered  man,  who  can  neither  read 
aor  write,  and  makes  his  mark  to  the  In- 
stniment  be  executes,  it  is  incumbent  on  the 
ronner  to  show,  past  doubt,  that  the  latter 
tolly  Qnderstood  the  object  and  import  of 
tbe  writing  which  he  executed."  While  this 
court  is  not  prepared  to  go  as  far  as  the 
leaned  chief  Joatlce  Id  the  opinion  quoted, 
ret  it  is  well  settled  tliat  where  one  deals 
witb  an  unlettered  man,  who  can  neither 
fead  nor  write,  and  who  makes  his  mark  to 
the  Instrument  he  executes,  and  there  is  tea- 
timoay  to  sbow  that  be  did  not  understand 
tiie  contents  of  tbe  paper  he  baa  executed, 
X  tbat  hit  ilnatare  wbs  obtained  by  fraud. 


It  la  Incumbent  on  tbe  former  to  show  by  a 
preponderance  of  the  evidence  tbat  the  latter 
fully  understood  the  object  and  import  of 
the  writing  which  he  executed. 

It  is  contended  tiiat  Ward  is  bound  by  tbe 
contract  which  he  aigned,  because  It  was 
read  over  to  him,  as  shown  by  Reed's  testi- 
mony, and  that,  if  be  carelessly  and  negli- 
gently affixed  his  signature,  he  cannot  now 
be  heard  to  question  It  The  role  is  not  ap- 
plicable to  the  case  at  bar.  In  the  opinion 
of  this  court  tiled  In  the  former  appeal  of 
this  case.  It  Is  said:  "The  doctrine  that  tlie 
carelessness  or  negligence  of  a  party  in  sign- 
ing a  writing  estops  liim  from  afterwards 
disputing  the  contents  of  such  writing  la  not 
applicable  in  a  suit  thereon  between  tbe 
original  parties  thereto,  or  where  the  defense 
thereto  is  that  such  writing,  by  reason  of 
fraud,  does  not  embrace  the  contract  actually 
made."  Ward  v.  Spelts,  3S  Neb.  809,  58  K. 
W.  426.  See,  also,  State  Ins.  Oo.  v.  Jordan, 
29  Xeb.  614,  45  N.  W.  792.  From  an  exam- 
ination of  the  entire  record,  we  are  aatisfled 
that  the  Jury  were  amply  Justified  in  find- 
ing that  the  contract  actually  entered  Into 
was  as  shown  by  the  testimony  of  Ward, 
lu  Sonnenschein  v.  Bartels,  37  Neb.  S92,  5ti 
N.  W.  210,  tbe  rule  la  correctly  announced 
in  the  following  language:  "When  a  jury 
has  decided  a  question  of  fact  properly  sub- 
mitted, and  tbe  trial  judge  baa  overmled  a 
motion  for  a  new  trial,  then,  if  the  record 
discloses  competent  evidence  on  which  the 
finding  may  have  been  based,  such  finding 
canuot  be  disturbed  by  the  Supreme  Court." 
Davis  V.  Hllbourn,  41  Xeb.  35.  .'jO  X.  W.  379. 

Instruction  No.  7  given  on  tbe  court's  own 
motion  is  as  follows:  "If  you  find  from  the 
evidence  tliat  the  defendant,  at  the  time  of 
executing  the  paper  in  evidence,  was  unable 
to  read  or  write  written  or  printed  matter, 
and  that  '3,000  bushels'  was  placed  in  writ- 
ing without  the  knowledge  of  the  defendant, 
and  that  be  was  induced  to  sign  said  con- 
tract, bdteving  said  contract  embraced  the 
agreement  made  between  tbe  plaintiffs  and 
the  defendant;  and  if  you  further  find  that 
the  plaintiffs  at  the  time  paid  to  the  defend- 
ant the  sum  of  ^2.50,  and  that  the  agreement 
between  tbe  parties  was  that  the  defendant 
sliould  deliver  to  tbe  plaintiffs  sufficient  corn 
to  repay  said  money  at  the  price  named,  and 
that  tbe  defendant  should.  If  he  had  any  oth- 
er corn  to  spare,  sell  the  same  to  the  plain- 
tiffs at  the  same  price,  said  com  to  be  deliv- 
ered in  the  month  of  August,  1800,  after  tbe 
defendant  could  tell  whether  or  not  he  would 
raise  a  good  crop  of  corn  for  tbat  year,  and 
after  he  should  ascertain  whether  or  not  he 
would  have  any  more  com  to  sell  and  spare 
from  his  then  old  crop,  or  any  other  specific 
quantity  or  amount  of  com  over  and  above 
sufficient  to  pay  the  $52.50  advanced  by  the 
plaintiffs  to  the  defendant;  and  if  you  fur- 
ther find  tbat  tbe  paper  signed  by  the  de- 
fendant was  not  read  to  the  dffe'ndaot^Ltbe 
same  actuaUy  waa  w^'^Ja^^^'^nt 
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was  represented  to  tbe  defendant  as  not  con- 
taining tbe  clause  reqnlring  bfm  to  deliver 
3,000  boshelB  of  com  to  tbe  pl&lntiffB.  and 
that  the  dtfendant,  believing  sncb  represen- 
tation, executed  the  same,  then  you  should 
And  for  the  defendant"  Counsel  contend  that 
this  Instruction  is  erroneous,  In  that  It  8at>- 
mits  &n  Issue  whether  tbe  ccmtract  In  salt 
was  correctly  read  to  defendant,  whereas  the 
only  Issue  made  by  the  proof  Is  whether  the 
contract  was  read  at  all  or  not  It  is  true 
that  J.  W.  R.  and  Gewge  Reed  claim  ttiat 
the  contract  was  correctly  read  to  Ward, 
while  tbe  latter  contends  that  nothing  was 
read  to  him  at  all,  but  that  be  was  led  to 
believe  that  he  was  signing  a  memorandum 
receipting  for  $.')2.50,  and  agreeing  to  d^lvw 
sufficient  com  to  balance  the  account  thus 
made.  An  examination  of  this  entire  lnstruc> 
tion,  as  well  as  the  other  Instructloiu  given, 
shows  that  the  real  issue  submitted  was 
what  was  the  actual  agreement  between  the 
parties.  The  Issue  of  fraud  was  squarely 
raised  by  defendant's  pleading  and  iHvof. 
The  material  Inquiry  was  whether  defendant 
was  induced  by  misrepresentations  to  sign 
an  agreement  which  did  not  embody  his  un- 
derstanding of  the  ccmtract  His  Illiteracy 
and  physical  Infirmity  made  him  the  easy 
victim  of  ftraud.  Hla  understanding,  as 
shown  by  the  evidence,  was  that  the  Instru- 
ment he  executed  was  a  receipt  for  the  mim- 
ey  advanced,  and  an  agreement  to  deliver 
sufficient  com  to  balance  the  account,  and  as 
much  more  as  be  could  spare  when  be 
should  know  tbe  condition  of  his  crop.  This 
theory  of  the  case  was  fairly  presented  by 
the  instruction  complained  of.  "A  party  to 
an  action  Is  entitled  to  have  tbe  Jury  In- 
structed with  reference  to  his  theory  of  the 
case,  when  the  pleading  present  the  theory 
as  an  issue,  and  it  Is  supported  by  competent 
evidence."  Boice  v.  Palmer,  55  Neb.  389,  75 
X.  W.  819.  That  portion  of  tbe  Instruction 
of  which  counsel  complain  Is  as  follows: 
"And  if  yon  further  find  that  tbe  paper  signed 
by  tbe  defendant  was  not  read  to  the  defend- 
ant as  the  same  actually  was  when  signed 
by  him,  bnt  was  represented  to  the  defendant 
as  not  containing  tbe  clause  requiring  him  to 
deliver  3,000  bushels,"  etc.  It  is  not  probable 
that  tbe  Jury  w^  diverted  by  this  clause 
In  the  Instruction  from  the  real  Inquiry, 
namely,  whether  the  defendant  believed  and 
acted  upon  representations  that  the  Instm- 
ment  which  be  was  executing  contained  no 
agreement  to  deliver  any  specific  number  t)t 
bushels  in  addition  to  that  necessary  to  re- 
pay the  money  advanced.  The  InBtruction 
submits  the  question,  "Was  tbe  contract  read 
as  It  was,  or,  was  it  repn^sented  as  not  con- 
tainluf;  an  agreement  to  deliver  3,000  bush- 
els?" This  statement  of  the  issue,  when  tak- 
en in  connection  with  all  the  other  Instruc- 
tions, was  substantially  correct,  and  plaln- 
tlCTs  in  error  ^vere  not  prejudiced  thereby. 
In  Hofflne  v.  Ewlngs.  flO  Neb.  720,  SI  N.  W. 
93.  it  Is  said:   "Instructltma  are  to  be  con- 


sidered together,  to  the  end  that  they  may 
be  properly  understood;  and,  when  so  eon- 
istrued,  If,  as  a  whole,  they  fairly  state  the 
law  applicable  to  the  evidence,  error  cannot 
be  predicated  np<H)  tbe  giving  of  the  same." 

The  case  seems  to  have  been  fairly  sub- 
mitted to  the  Jury,  and  we  are  unable  to 
say  tliat  their  vaidlct  is  not  right  It  Is 
therefore  recommended  that  the  Judgment  ct 
the  district  court  be  affirmed. 

DAY  and  HA8TINGIS,  GO,  eoociK 

Affirmed. 

ISH  et  al.  V.  MARSH. 
(Supreme  Court  of  Nebraska.   Nov.  20,  1901.) 

WITNESS  AS  TO  VALUE-COMPBTBNCT— IN- 
STRUCTIONS. 

1.  When  one  of  the  questions  in  a  lawsuit  is 
the  value  of  tbe  use  and  occupation  of  resi 
property  In  a  city,  one  of  the  parties,  who,  im- 
mediately before  the  litigation  arose,  had  for  a 
conBiderable  time  occupied  the  premises  for  boai- 
ness  purposes,  and  was  seeking  £or  damages  for 
alleged  unlawful  dispossession  of  them,  is  a  com- 
petent witneas,  after  swearing  that  he  knowsi 
such  value,  to  testify  what  he  considers  it  to  b<>; 
his  degree  of  competency,  and  the  effect  of  hli 
interest  upon  his  credibility,  being  left  to  tbe 
jury  to  determine. 

2.  Error  cannot  be  assigoed  fn  this  coort  he- 
cBnse  of  tbe  giving  or  refusal  of  Ins^ctions, 
unless  exceptlwi  Is  taken  at  the  time.  . 

3.  Instructions  contsined  in  tbe  rec<»d  exam- 
ined, and  found  not  to  be  erroueous. 

Commissioners'  Opinion.  Department  No. 
3.  Error  to  District  Court.  Douglas  County; 
Powell,  Judge. 

"Not  to  be  officially  reported.'* 

Action  by  L.  A.  Marsh  against  Bfartha  M. 
Isfa  and  anotbOT.  Judgment  for  plalntUI^  amd 
defendants  briqg  error.  Affirmed. 

W.  A.  Anderson,  for  plaintiffs  in  enor.  F. 
W.  Fitch,  for  defendant  in  error. 

AMES.  C.  The  plaintiff  below.  Marsh, 
(defendant  in  error  here),  brought  tills  action 
to  recover  damages  alleged  to  have  been 
wrongfully  and  wantonly  Inflicted  upon  tafs 
personal  goods  while  they  were  upon  tiie 
premises  of  the  defendants  to  the  action. 
Martha  M.  and  James  Isb.  It  is  not  denied 
that  prfw  to  the  6tb  day  of  June,  1S87.  tbe 
plaintiff  bad  been  lawfully  in  the  possession 
of  the  premises,  and  occupying  them  with 
his  goods,  as  the  tenant  of  tbe  defendants,  or 
of  one  of  them.  The  plaintiff  alleges  that 
possession  was  wrongfully  invaded  by  the 
defendnnts.  In  consequence  of  which  he  suf- 
fered damages  in  addition  to  the  Injury  iu- 
fllcted  upon  his  property.  The  answer  of 
Marths  M.  Isb,  who  appears  to  have  been 
the  owner  of  the  real  property,  amounts  to 
a  general  deiifal,  and,  in  addition  thereto,  an 
express  repudiation  of  any  responsibility  tor 
or  knowledge  of  the  alleged  misconduct  of 
her  codefendant  who,  she  alleges,  was  her 
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Bumr  of  James  lab  admits  tlutt  the  plain- 
tiff bad  been  a  tmant  In  posaesalon  of  the 
inemlMa,  hut  ATen  that  on  the  6th  da^  of 
June  be  Tolnntarlly  dettrered  np  the  posses- 
of  Mid  premises  to  the  defraidants,  and 
alleges  that  on  the  10th  day  of  June  the  plain- 
tiff and  himself  entoed  Into  a  written  agree- 
ment for  the  removal  of  the  proper^  by  the 
former  within  five  days  thereafter,  and  ad- 
mits the  removal  of  the  propwty  by  himself 
oa  the  16th  day  ta  tbe  montti,  but  denies  that 
be  did  the  same  wrongfally  or  In  a  wrongful 
nuaner.  and  denies  the  other  material  allega- 
tloos  of  the  petition.  The  reply,  besides 
pleading  other  matters  not  needed  to  be  re- 
dted  here,  togetiior  with  a  general  denial, 
inferoitlaUy  admitted  the  making  of  the 
written  agreement,  but  avers  that  tile  same 
vas  afterwards  rescinded.  The  cause  was 
tried  to  a  Jnry,  who  returned  a  verdict  tot 
the  plaintiff,  upon  which  Judgment  was  en- 
tered, and  tiw  defoidants  prosecute  enor  In 
fUM  court 

The  evidence  was  conflicting  upon  every 
materlHl  Issue  raised  by  the  pleadings,  and 
wUI  therefore  not  be  reviewed  at  tills  time. 
The  d^endants  objected,  but  did  not  ex- 
cept, to  the  giving  by  the  court  of  certain 
three  several  Instructions,  of  his  own  motloii, 
to  the  Jnry.  If  this  objection  Is  to  be  treated, 
as  an  exception,  which,  In  strictness.  It  can- 
not be,  it  does  not  furnish  suffli^ent  ground 
for  reversal  One  of  the  instructions  com- 
pbined  of  told  the  Jury,  In  substance,  that  if 
th^  Anmd  from  the  evidence  that  the  tenan- 
cy In  question  was  terminated  on  or  about 
the  10th  day  of  March,  and  the  defendants 
used  (vdinary  and  reasonable  care  In  remov- 
ing tile  goods,  tti^  were  not  liable  to  dam- 
ages for  a  resulting  injury.  If  any,  thereto, 
and  that  In  such  case  their  v^lct  should  be 
for  the  defendants.  The  plalnttflFs  In  error 
Insist  that  this  Instruction  and  the  other  two 
In  tiie  group  Ot^ected  to  are  erroneous,  be- 
cause tiiey  ofHitmid  that  there  Is  no  evidence 
that  the  tenancy  was  twmlnated  on  the  lOtb 
day  of  ManA,  and  that  the  evidence  is  wlth- 
ont  conflict  tbat  it  was  tamlnated  on  the  5th 
day  at  the  month.  We  cannot  agree  with 
tbem  la  this  contention.  It  Is  undisputed 
that  the  plaintiffs  In  error  took  possession  ot 
tbe  premises  on  tiie  5th.  but  the  defendant  in 
error  testlfled  that  they  did  so  without  his 
mosent  and  wrongfully,  and  were  trespassers 
in  so  doing,  and  matters  seemed  to  have  re- 
mained In  a  state  of  greater  w  less  belllger- 
eney  until  the  removal  of  the  goods,  on  the 
Ibth;  but  there  Is  evidence  which,  taken  In 
connpction  with  the  admission  to  the  reply, 
wontd  have  Justified  the  Jury  In  finding,  and 
from  which  they  perhaps  did  find,  that  the 
tpnnncy  was  terminated  on  the  10th  by  the 
written  agreement  mentlcmed  in  the  answer, 
and  by  a  settlement  and  payment  of  rent  on 
that  day.  The  Jury,  in  any  event  could  not 
have  been  misled  to  tiie  prejudice  of  the 
plalnUfllB  In  error  by  an  Instruction,  the  gist 
of  whidi  was  that  if  the  tenancy  had  ter- 


minated before  the  16th,  the  day  of  the  re- 
moval of  the  goods,  the  defendants  bad  a 
rl^t  to  remove  them,  being  responsible  only 
for  a  want  of  due  care.  Tbe  Instmcticm  was 
doubtieas  Intended  to  be  favorable  to  the  de- 
fense, and  was  as  much  so  as  the  state  of  the 
record  warranted. 

The  questions  of  negligence  and  of  dam- 
ages, If  any,  were  for  the  Jury.  One  of  the 
Items  of  damage  claimed  in  the  petition 'was 
that  the  defendants  had  unlawfully  deprived 
the  plaintiff  of  the  possenlon  of  the  jiremls- 
es  from  the  time  of  their  entry  until  the  end 
of  the  year,  to  which  it  was  alleged  that  the 
term  of  tbe  tenancy  extended.  The  plaintiff, 
having  testified  as  a  witness  that  he  knew 
the  value  of  the  use  and  occupation  of  the 
premises  for  the  time  stated,  was  permitted, 
over  objection  and  exception,  to  state  vrhat 
he  considered  It  to  Iw.  This  is  ctwaplatoed  of, 
but  we  do  not  think  it  was  enw.  The  fact 
that  the  witness  bad  occupied  tbe  premises 
for  bustoess  purposes  sufficiently  established 
his  competency  as  to  knowledge  ot  the  value 
of  that  which  he  had  regarded  as  his  own 
property,  and  his  degree  of  competency,  as 
well  aa  the  effect  of  his  totorest  upon  his 
credibility,  was  for  the  Jury  to  determine. 

The  plalntifTs  In  error  complain  to  their 
hrleC  at  the  refusal  of  the  court  to  give  cer^ 
tain  Instrnctions  asked  for  by  the  defense, 
but,  as  they  omitted  to  except  to  such  re- 
fusal, the  complaint  does  not  call  for  consld- 
oration  by  the  court 

TTpon  tbe  whole,  tberefwe,  we  oonclude 
that  there  Is  no  reversible  error  disclosed  by 
the  record,  and  reomimend  that  the  Judg- 
ment of  the  district  court  be  affirmed. 

ALBERT  and  JyUFFTS,  CO^  cancnr. 

Afihrmed. 


BBOWN  V.  KBITH. 
(Supreme  Oourt  ot  Nebraska.  Sept  18^  1001.) 

RBFERENCB— BQtriTABLB  GOnNTBRCUUH. 

1.  Wfaeu  an  equitable  connterclaim  is  pleaded 
to  a  purely  legal  actioD,  it  is  not  error  to  over- 
rule a  general  objection  to  a  reference.  Hotal- 
Ing  V.  Tecuntseh  Nat  Bank,  75  N.  W.  242,  55 
Neb.  5. 

Commissioners'  Opinion.  Department  Na 
2.  Error  to  District  Court  Uncoln  Oounty; 
Norris,  Judge. 

"Not  to  be  officially  reported  ' 

Action  by  William  Brown  against  John 
Keith.  Judgment  for  defeudant  and  plain- 
tiff brings  error.  Affirmed. 

Neville  &  ParBons,  for  plaintiff  in  error. 
Wilcox  ft  Halligan,  for  defendant  in  error. 

8BDGWIGK,  0.  This  action  was  begun  to 
tiie  district  court  of  Uncoln  county.  The 
petition  contains  several  causes  of  action, 
and  to  one  of  tbem  the  plaintiff,  William 
Brown,  alleges  thatp.  h^^n^^^^tet^^n 
oral  contract  with  the  aexeiiaant  narerebv 
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the  defendant  agreed  to  give  faim  one-balf 
of  the  prodts  to  be  realized  od  the  cattle, 
hogs,  and  ha7  fed  or  produced,  npon  the 
ranch  belonging  to  the  defendant  near  Snth- 
erland,  Nebraska,  in  consideration  and  as 
compensation  for  the  personal  services  of 
plaintiff  to  be  rendered  and  working  upon 
and  managing  said  ranch  for  defendant." 
He  alleges  that  he  worked  for  the  defend- 
ant In  purenance  of  this  contract  for  some- 
thing over  tliree  years,  and  that  the  defend- 
ant refuses  to  pay  the  plaintiff  "his  share  of 
the  proQts  derived  from  the  cattle,  hogs,  and 
hay.'*  To  this  and  the  other  counts  of  this 
petition  the  defendant  answered,  setting  up 
an  equitable  defense,  and  the  reply  of  the 
plaintiff  thereto  was  a  geueral  denial.  After 
the  Issues  were  so  made  up  the  court  sus- 
tained a  motion  of  the  defendant  to  appoint 
a  referee,  and  appointed  one  J.  S.  Hoagland 
to  try  the  Issues  both  of  law  and  of  fact, 
and  ordered  the  referee  to  report  hla  finding 
and  decision  to  the  court  within  time  named 
In  the  order.  The  plaintiff  excepted  to  the 
sustaining  of  the  said  motion  of  the  defend- 
ant, and  also  to  the  order  of  the  court  ap- 
pointing the  referee,  "for  the  reason  that 
this  is  purely  a  legal  action,  and  was  referred 
without  the  consent  and  over  the  objection 
of  this  plaintiff."  The  plaintiff  also  took 
exceptions  to  the  finding  and  report  of  the 
referee  for  the  same  reason.  All  of  these  ob- 
jections were  overruled  by  the  court,  and 
the  findings  and  report  of  the  referee  ap- 
proved, and  Judgment  entered  thereon.  The 
plaintiff  has  brought  the  case  to  this  court 
upon  petition  in  error,  and  the  sole  question 
Is  presented  whether  the  district  court  could, 
under  these  circumstances,  refer  the  cause. 

We  think  this  case  Is  determined  by  the 
case  of  Hotaling  v.  Tecumseh  Nat.  Bank, 
55  Neb.  5.  75  N.  W.  242.  In  that  ease  this 
court,  after  referring  to  the  rule  that  the  is- 
sues of  fact  raised  In  an  ordinary  legal  ac- 
tion to  recover  damages  for  breach  of  con- 
tract are  ti-lablc  to  a  Jury,  and  that  the  case 
made  by  the  petition  was  such  an  action, 
said:  "But  the  answer  presented  an  eq- 
uitable counterclaim.  •  •  •  These  alle- 
gations of  the  answer  were  traversed  by  the 
reply,  and  the  issues  of  fact  thus  arising 
wore  triable  to  the  court  wltliout  a  Jury." 
And  also,  quoting  from  Peden  v.  Caving,  134 
Ind.  494,  34  N.  E.  7,  39  Am.  St.  Rep.  27G, 
said;  "A  demand  for  a  jury  should  only 
include  a  demand  for  the  trial  of  such  is- 
sues as  are  triable  by  a  jury,  and,  wheu 
several  issues  are  joined  In  a  cause,  some 
triable  by  a  Jury  and  some  by  the  court,  and 
a  demand  for  a  jury  to  try  all  the  Issues 
is  made.  It  Is  not  error  to  refuse  it"  Jewett 
V.  Black,  60  Neb.  173,  82  N.  W.  375.  "We  do 
not  doslre  to  be  understood  as  expressing 
the  oplulon  that  the  Issue  presented  by  the 
petition  itself  was  triable  only  by  a  Jury 
unieas  a  Jury  trial  was  waived  by  the  par- 
des;  but  the  doctrine  that  we  wish  to  ez- 
preu  Is  that  la  a  purely  legal  action,  when 


an  equitable  counterclaim  Is  Sled,  and  a  geu- 
eral objection  is  made  to  referring  the  cause, 
it  is  not  error  to  overrule  the  objection  and 
refer  the  whole  canse  to  a  referee. 

It  is  therefore  recommended  that  tfae  Jnd^ 
ment  of  the  district  court  be  afflrmed. 

OLDHAM  and  POUND*  Oa,  concur. 

Affirmed* 

SULLIVAN,  J.,  absent  not  TOting. 


ENGLISH  T.  SMITH  et  sL 
(Snprane  Court  of  Nebraska.  Sept  IS,  1901.) 

APPEAL  —  BUPERSBDSIAS  BOND  —  AdTON-^UE- 
FENtiES— EXECUTION— EXAMINA- 
TION OF  DEBTOR. 

1.  A.  obtained  jud^ent  in  the  district  court 
against  B.,  a  corporation,  upon  which  execution 
issued,  and  was  returned  unsatisfied.  Subse- 
queutly  B,  brought  the  case  to  this  court  on 
error,  aud  filed  a  supersedeas  bond  Id  the  dis- 
trict court,  which  was  duly  approved.  After- 
ward, on  A.*s  motion,  the  district  court  made 
an  order  reqiiii-iug  additional  sureties  on  the 
supersedeas  bond,  and  providing  that  on  failure 
of  B.  to  comply  with  such  order  within  10  days 
the  supersedeas  bond  should  be  stricken  from 
the  files,  and  execution  issue  od  the  judgmeuL 
The  order  was  not  complied  with,  and  while  the 
proceedings  in  error  were  still  pending  A. 
brought  an  action  to  enforce  the  Judgment 
against  the  stockholders  of  B.  to  the  extent  of 
their  unpaid  stock  subscriptions,  which  was  still 
pendingjat  the  time  of  the  trial  of  the  present 
case.  The  Judgment  of  the  district  coart  was 
afterward  sflkined.  In  an  action  against  ths 
surety  on  the  supersedeas  bond,  the  foregoing 
facts  held  not  to  coastitute  a  defense. 

2.  Whether  the  district  court  had  jurisdiction 
to  make  said  order  pending  proceedings  in  error 
iu  this  comtf  quaere? 

8.  To  obtain  an  order  for  the  examination  of 
a  JudEincut  debtor  under  the  proTisIons  of  sec- 
tion this  of  the  Code  of  Civil  Procedure,  no  af- 
fidavit is  required.  It  Is  snfflcieot  If  It  appear 
that  an  execution  issued  on  tiie  judgment  has 
been  returned  unsatisfied. 

Oommlssloners*  Opinion.  Department  No. 
8.  ^SnoT  to  District  Court,  Douglas  Cotmtr; 
Keysor,  Judge. 

"Not  to  be  officially  reported." 

Action  by  A.  D.  Smith  and  othen  against 
Arthur  B.  Bnglleli.  Judgment  for  plaintiffs, 
and  defendant  brings  error.  Affirmed. 

Brome  &  Burnett,  for  plaintiff  In  error. 
John  P.  Breen,  for  defendants  In  error. 

ALBERT,  a  On  the  2otb  day  of  May, 
1803,  the  defendant  In  error  recovered  a 
judgment  against  the  Blue  Valley  Lumber 
Company  In  the  district  court  of  Douglas 
county,  from  which  the  defendant  company 
prosecutes  error  to  this  court  A  superse- 
deas boud,  with  the  plaintiff  in  error  herein 
as  one  of  tlie  sureties,  was  filed  and  approved 
by  the  clerk  of  the  district  court  After- 
ward, on  the  12th  day  of  Hay,  1894,  and 
while  the  proceedings  in  error  were  atlll 
ponding,  on  motion  of  the  defendant  in  error 
the  district  court  made  the  ^UQT[In$  order 
in  the  case:   "Nd^tgiri^lU^SttH^^  May, 
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18M,  this  motion  llled  herein  for  an  order 
requiring  defendant  to  give  additional  sure- 
ties on  Its  stay  bond,  said  motion  1b  sustain- 
ed, and  It  is  ordered  that  the  defendant  give 
good  and  sufficient  additional  surety  on  Its 
stay  bond  filed  herein,  and  give  a  good  and 
sufficient  bond  herein,  within  ten  days  from 
this  date,  and  in  case  of  failure  bo  to  do 
within  the  time  above  limited  the  etay  bond 
DOW  on  file  is  stricken  from  the  files,  and 
the  clerk  of  the  court  ordered  to  Issue  ex- 
ecution herein  notwithstanding  the  boud  uow 
oil  file."  It  appears  that  an  additional  bond 
was  subsequently  found  among  the  files,  but 
when  It  was  placed  there  is  not  clear  from 
the  evidence.  It  bears  no  filing  mark  save 
"Itecorded  June  29,  1808."  It  was  never  ap- 
[ircved.  From  the  evidence  It  is  clear  that 
it  was  filed  either  before  the  order  for  an 
additional  bond  was  made  or  long  after  the 
time  fixed  by  the  court  had  expired.  In  onr 
Tiew  of  the  case.  It  requires  no  further  no- 
tice. The  order  of  the  court  was  not  com- 
plied with,  and  after  the  expiration  of  the 
time  fixed  thereby,  and  while  the  proceed- 
ing in  error  were  still  pending  In  thla  court. 
£1,  execnllon  having  been  returned  unsatis- 
fied before  the  filing  and  approval  of  the 
supersedeas  boud,  the  defendant  In  error 
commenced  an  action  In  the  district  court 
apnlnst  the  stockholders  of  the  defendant 
company  for  the  satisfaction  of  the  judg- 
ment to  the  extent  of  their  unpaid  subacrlp- 
tlone,  which  was  still  pending  when  the  pres- 
«it  case  was  tried.  The  Judgment  of  the 
defendant  fn  error  agnlnst  the  said  company 
wsG  affirmed  by  this  court,  and  thereafter 
this  action  was  brought  against  the  plaintiff 
Id  error,  on  the  bond  first  mentioned.  A 
trial  to  the  court  resulted  In  a  finding  and 
Jwlgment  for  the  plaintiff,  the  defendant  in 
error  in  this  proceeding.  Subsequently  the 
diiitrict  court  made  an  order  for  the  exam- 
inntioQ  of  the  Judgment  debtor  In  proceed- 
ings in  aid  of  necntlon.  To  reverse  said 
Judgment  and  subsequent  order  of  the  dis- 
trict court  the  case  Is  Ivonght  here  on  er- 
ror. 

On  the  main  case  but  one  question  arises, 
tnd  that  Is  whether  the  order  of  the  court, 
■et  out  In  the  statement,  and  the  noncompli- 
ance therewith,  and  the  subsequent  acts  of 
tbe  Judgment  creditor,  absolve  the  plaintiff 
in  error  from  tbe  liability  on  tbe  supersedeas 
bond.  It  Is  urged  on  iKhalf  of  plaintiff  In 
error  that  the  district  court  had  Jurisdiction 
to  make  the  order  referred  to,  or  at  least 
tbe  defendant  in  error  Is  estopped  to  deny 
its  validity;  that  tbe  consideration  for  the 
tioiid  was  that  the  enforcement  of  the  Judg- 
ment should  be  stayed  pending  the  proceed- 
iQ^rs  In  error  In  this  court;  and  that  by  rea- 
son of  that  order,  and  the  noncompliance 
therewith  by  hia  priudpal  on  the  bond,  there 
was  a  failure  of  consideration,  and  for  tbat 
reason  he  is  released  from  liability  thereon. 
Whether  the  trial  conrt  had  Jurisdiction  to 
nuke  tbe  order  for  an  additional  bond  Is  an 


open  question  In  this  state,  and  one  which 
we  do  not  deem  it  necessary  to  decide  in 
this  case.  If  the  court  had  Jurisdiction  to 
make  the  order,  then  the  consideration,  or, 
more  properly,  the  purpose,  of  the  bond, 
which  does  not  appear  on  Its  face,  but  must 
be  gathered  from  the  law.  was  that  the  en- 
forcement of  tbe  Judgment  should  be  stayed 
pending  the  proceedings  In  this  court,  or  un- 
til the  making  of  the  order  In  question  and 
the  failure  of  the  principal  to  comply  there- 
with. In  this  view  oC  tbe  case,  the  bond 
served  the  purpose  for  wliich  it  was  given, 
and  there  was  no  failure  of  consideration. 
If  the  court  was  without  Jurisdiction,  then 
the  order  Is  a  nullity,  and  the  liability  of 
the  obligors  remains  unaffected  thereby. 
Hence,  whether  we  regard  the  order  as  valid 
or  Invalid,  the  plaintiff  In  error  is  liable.  - 

It  Is  sng^restod  that  the  order  may  be 
Invalid,  and  the  defendant  In  oror  estopped 
to  deny  Its  validity,  because  the  defendant  In 
error  acted  upon  It  by  bringing  his  action 
against  the  stockholders  to  enforce  the  Judg- 
ment while  the  proceedings  in  error  were  still 
pending  In  this  court.  Whether  such  theory, 
If  adopted,  would  effect  the  foregoing  con- 
clusion, we  need  not  determine.  The  suit 
against  the  stockholders  was  pendii^  when 
this  case  was  tried,  and,  for  aught  that  ap- 
pears. Is  still  pending.  If  It  was  premature- 
ly brought,  that  fact  Is  available  by  plea  in 
abatement.  By  the  bringing  of  such  action, 
It  does  not  appear  that  the  defendant  In  error 
has  gained  any  advantage,  or  that  the  obli- 
gors have  been  led  to  change  their  position  to 
their  detriment.  Under  such  circumstances, 
there  Is  no  estoppel.  Nash  t.  Baker,  40  Neb. 
295,  8  N.  W.  706. 

There  remains  to  be  considered  the  objec- 
tions to  the  supplemental  order  of  the  Judge 
of  the  district  court  requiring  the  plaintiff 
In  error  to  appear  and  answer  touching  Ills 
property.  It  appears  from  tbe  record  tbat, 
after  the  Issuance  and  return  unsatisfied  of 
an  execution  on  tbe  Judgment  herein  the 
defendant  In  error  applied  to  the  Judge  for 
the  order  in  question.  In  support  of  hIa 
application  be  filed  the  ^ecution  with  tbe 
sheriff's  return  thereon,  and  the  affidavit  of 
his  attorney,  alleging,  among  other  things, 
that  "I  have  reason  to  believe  and  do  believ« 
that  the  Judgment  defendant,  tbe  said  Ar- 
thur B.  English,  has  property  whicli  he  un- 
justly refuses  to  apply  towards  the  satis- 
faction of  said  Judguiout."  Plaintiff  in  er- 
ror contends  that  the  affidavit,  not  being  a 
positive  averment  of  the  fact,  but  merely 
a  belief  of  Its  existence,  is  insufficient  to 
warrant  the  order.  In  support  of  bis  con- 
tention he  cites  Olarke  v.  Neb.  Nat.  Bank, 
57  Neb.  314,  77  N.  W.  805,  73  Am.  St  Rep. 
507.  In  tbat  case  it  was  held  by  this  court 
that  the  proceedings  therefor  were  govern- 
ed hy  tlie  provisions  of  section  534  of  the 
Code  of  Civil  Procedure,  which  provides  a 
remedy  for  procf^tdlngs  in  aid  df^aa^fc^u- 
tlon  which  has  not  tl§ai^'l«i)ii^tidi;^^i@t^ 
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tlon  033  iB  as  followi:  *'V?faeu  an  execution 
against  tbe  property  of  a  Judgment  debtor, 
or  one  of  Reveral  debtocii  In  the  same  ivAg- 
nient,  ic  Issued  to  the  sheriS  oC  a  county 
when  he  resides,  or,  U  be  do  not  reside 
In  this  state,  to  the  sberUt  of  the  county 
where  the  Judgment  was  rendered,  or  a  tran- 
script <tf  a  Justice's  Judgment  has  been  filed. 
Is  returned  uuBatisfied  In  whole  or  In  part, 
the  Judgment  creditor  Is  entitled  to  an  or- 
der from  a  probate  Ju<U:e  or  a  Judge  of  tbe 
district  court  of  the  county  to  which  the  ex- 
ecution was  iaaued,  requlrli^  such  debtor 
to  appear  and  answer  concerning  his  prop- 
er^, before  said  Judge,  or  raferee  appointed 
by  such  Judge,  at  a  time  and  place  spedfled 
In  such  order,  wltbln  the  county  to  which 
the  execution  was  iSBued."  It  will  be  ob- 
served that  the  foregoing  section  rcQulres  no 
affidavit  whatever,  but  merely  a  return  un- 
satisfied, in  whole  or  In  pari,  of  the  execu- 
Um.  Such  was  the  view  of  one  of  the  earli- 
est writers  on  the  Oode  of  CItU  Procedure 
of  Ohio,  from  whlcli  ours  was  taken,  almost 
word  for  word.  Nash's  Pleading  and  Prac- 
tice (SA  Ed.)  p.  612.  Hence,  in  our  opinion, 
after  a  showing  that  the  execution  issued 
on  the  Judgment  had  been  returned  ui] satis- 
lied,  tbe  defendant  In  error  was  entitled  to 
the  order,  and  the  filing  of  tbe  afSdavlt  was 
a  work  of  supererogation.  We  find  no  er- 
ror In  tbe  record. 

We  therefore  recommend  that  tbe  Judg- 
ment of  the  district  court,  as  well  as  tbe  or- 
der dtlng  the  plaintiff  In  error  to  appear  and 
answer  touching  bis  property,  be  affirmed. 

AMES  aud  DUFFIB,  CQ,  concur. 

Affirmed. 

SUIXJVAN,  J.,  absent  not  voting. 


LEXINGTON  MILL  &  ELEVATOR  CO.  t. 

DAWSON  OOUNTT. 

(Supreme  Court  of  Nebraska.   Nov.  20,  1801.) 

TAXATION— COMPLAINT  TO  BOARD  OP  EQUAI^ 
IZATION— JURISDICTION— ORDER  OF  BOARD. 

1.  The  complaint  copied  in  the  opinion  held  to 
be  aufflcimt  to  give  the  board  of  connt?  com- 
missioners. Bitting  as  a  board  of  equaluation, 
juriijdictioD  to  make  the  order  complained  of. 

2.  A-  party  cannot  be  heard  to  complain  that 
an  order  made  by  a  board  of  equalization  raised 
the  assessed  value  of  his  property  too  high, 
when  he  admits  that  the  valuation  so  made  by 
the  board  is  leas  than  one-Beventh  of  tbe  actual 
value  of  such  property. 

3.  The  rule  that  there  must  be  a  finding  of 
fact  set  out  to  Bupport  the  judgment  of  tlie 
court  has  no  application  to  the  orders  made  by 
the  county  board. 

GommlsBlonera*  Oplnttm.  Department  No. 
1.  Error  to  District  Court,  Dawson  Oounty; 
3ulllTan,  Judge. 

"Not  to  be  officially  reported." 

Action  by  tbe  Lexington  Mill  ft  Elevator 
Company  against  Dawson  oounty.  Judgment 
for  defendant,  and  plaintiff  brings  enav.  Af- 
firmed. 


B.  A.  Oook,  T.  li.  Wanington,  and  G.  W. 
Fox,  for  plaintiff  in  error.  Geo.  C.  OUlan  and 
W.  A.  Stewart,  for  defendant  in  ernw. 

KIRKPATRICK,  a  Tbe  record  In  tbls 
case  discloses  that  oa  July  1,  1887,  the  board 
of  county  commissioners  <tf  Dawson  county, 
sitting  as  a  board  of  eqoallzatiim,  raised  the 
assessed  valuation  ot  tbe  property  of  plaintiff 
in  wror  fmn  $2,818,  as  returned  by  the  as- 
sessor, to  $3,004.  From  this  order  plaintiff 
In  error  prosecuted  error  to  the  district  court, 
wbwe  ItB  petition  was  dismissed,  and  it 
brings  the  case  bare  tor  review. 

It  is  claimed  by  plaintiff  in  error:  Flnt, 
that  the  complaint  filed,  and  upon  which 
tbe  board  took  action,  waa  not  sufficient  to 
give  tbe  board  Jurisdiction  to  make  the  order 
complained  of;  aecmid,  that  tbe  testimony 
considered  by  the  board  waa  not  sufficient  to 
Justify  It  in  making  the  order;  and,  third,  tbat 
no  findings  of  fact  were  made  by  the  board 
to  support  the  order  complained  of. 

The  complaint  upon  which  tbe  board  took 
action  Lb  as  follows:  "To  tbe  Hon.  Board  of 
County  Commissioners  of  Davraon  County, 
Nebraska— Oentiemen:  We,  tlie  undersigned 
persons,  do  hereby  complain  and  protest  tbat 
our  personal  property  in  Cosad  precinct, 
Dawson  county,  Nebr.,  has  been,. and  now  Is. 
assessed  too  high,  when  compared  with  the 
personal  propertsr  assessments  of  the  follow- 
ing p^Bons,  which  we  complain  and  protest 
have  been  and  now  Is  assessed  too  low  In 
Lexington  precinct  of  said  county  and  state, 
and  respectfully  ask  that  tbe  same  be  by  you 
equalized  and  made  correct,  namely:  Tbe 
Penny  Mercantile  Co.,  W<dback  &  Kuts.  John 
L.  &Iay,  Tbe  Dawson  Coun^  National  Bank, 
Tbe  Flnt  National  Bank,  The  Lexington 
Bank,  Tbe  Lexington  Bill!  &  Slevatmr  Ga, 
The  Chicago  Lumber  Co.,  W.  J.  Fleming  ft 
Son.  J.  U.  Neff,  &  T.  Woodsum,  A.  K.  Ode. 
and  Woodsum  Bros." 

A  motion  vras  made  by  plaintiff  in  error  to 
dismiss  tbe  complaint  for  tbe  following  rea- 
sons: First.  The  complaint  does  not  state 
facts  sufficient  to  warrant  an  InveatlgatloD 
as  to  tbe  assessments  of  the  objector.  Second. 
The  complaint  Is  void  for  uncertainty  as  to  the 
object  sought  by  tbe  person  making  tbe  same. 
Third.  The  complaint  Is  insnffldmt  tor  the 
reason  tbat  tbe  same  does  not  charge  that  the 
assessment  of  this  objector  is  too  low  as  com- 
pared with  all  other  personal  property  of  tbe 
same  claas  In  Lexington  prednct,  aa  assessed 
ther^  Fourth.  The  precinct  of  Cayote 
lies  betweoi  Lexington  and  Cosad  precincts, 
and  a  cmnparlBon  of  individual  assessments 
in  said  precinct  cannot  be  taken  and  made 
tbe  baslB  of  a  complaint  sufficient  in  law  to 
warrant  said  board  in  reassessing  the  j/rojp- 
erty  of  this  objector.  Fifth.  The  said  com- 
plaint is  insufficient  for  the  reason  tliat  it 
does  not  charge  the  assessment  of  tbe  persons 
making  tbe  same  is  higher  than  tbe  assess- 
ment of  all  other  personal,,  property  of  the 
aame  class  in  Ui^i^  S^i^bA^^^^ 
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It  win  not  be  necessarr  to  discuss  these 
points  In  detail.  That  portion  of  section  70, 
c.  77,  art.  1,  Comp.  St  1901,  under  which  the 
board  toolc  action,  is  as  follows:  "On  appU- 
cfltloD  of  any  person  considering  himself  ag- 
grieved or  who  shall  complain  that  the  prop- 
erty of  another  is  assessed  too  low,  they  shall 
rerfew  the  assessment  and  correct  the  same 
as  shall  appear  to  be  Just.  No  complaint  that 
flDother  is  assessed  too  low  shall  be  acted  up- 
on untii  the  person  assessed,  or  his  agent, 
■hall  be  notified  of  snch  complaint,  if  a  resi- 
dent of  the  county."  Under  this  statute,  it 
seems  only  to  be  necessary  that  the  person 
making  the  complaint  should  be  a  taxpayer 
of  the  county,  who  would  be  affected  by  the 
sctioQ  of  the  board,  and  that  there  be  a  di- 
rect complaint  that  the  property  of  the  person 
against  whom  the  complaint  is  made  is  as- 
sessed too  low»  at  that  the  property  of  the 
person  complaining  was  assessed  too  high. 
The  complaint  seems  to  meet  ead)  of  these 
requirements,  and  is  therefore  sufflcieut. 

The  argument  of  plaintiff  in  error  proceeds 
upon  the  theory  that,  because  the  persons 
omking  the  complaint  did  not  reside  in  the 
same  precinct  in  which  the  property  of  plain- 
tiff in  error  was  situated,  the  complaint  was 
not  sDffident  to  authorize  the  board  to  act 
This  contention  cannot  be  sustained.  The 
county  of  Dawson  is  governed  by  the  law 
providing  for  commissioners,  and  It  is  not 
necessary  that  the  person  making  the  com- 
plaint should  reside  in  the  same  precinct 
where  the  property  of  the  persons  complain- 
ed against  Is  sitoated;  the  board  has  Jurisdic- 
tion orer  the  entire  county,  and  Is  authorized 
to  review  and  correct  the  assessments  as 
BhaH  appear  to  it  to  be  Just  The  statute 
coDf«Ting  Jarlsdlctlon  is  Inroad  and  compre- 
heosive,  and  fully  authorized  the  board  to 
malce  the  order  complained  of.  It  was  not 
necessary,  in  order  to  give  the  board  jurl»- 
dlctloD,  tliat  the  complaint  should  allege  that 
tlie  property  of  plaintiff  in  error  was  assessed 
lower  than  other  property  in  the  same  pre- 
dact.  There  Is  no  doubt  plaintiff  in  error 
would  have  been  p^mltted  to  set  up,  by  way 
of  answer,  that  the  property  of  other  persons 
In  the  same  precinct  was  assessed  too  low  as 
compared  with  that  of  plaintiff  in  error,  and 
fo  presented  the  question  for  consideration  of 
tbe  txmrd.  This  plaintiff  in  error  failed  to 
do,  and  there  arises  no  presumption  In  this 
case  tiiat  the  property  of  the  other  persons 
was  assessed  too  low.  There  was  no  error 
in  the  action  of  the  board  In  overrulins  the 
motion  filed  by  plalnUlC  In  error. 

Plalntlfr  in  error,  then,  for  an  answer,  filed 
a  general  denial,  and  the  matter  to  be  tried 
was  submitted  to  the  board  upon  an  agreed 
statement  of  facts.  From  this  it  appears  ad- 
mitted by  plaintiff  in  error  that  the  fair  cash 
value  of  Its  property  to  Lexington  precinct, 
where  it  was  situated  and  assessed,  was 
124,000.  It  further  appears  that  this  proper- 
ty and  other  "mercantile"  property  in  said 
precinct  slumld  be  assessed  at  one-ninth  of 


its  fair  cash  value,  that  being  the  liasls  of 
the  assessment  in  Dawson  county  for  the 
year  1897.  If  the  matters  stated  In  the  stip- 
ulation are  true,  it  appears  that  the  property 
of  Dawson  county  was  assessed  at  a  grossly 
Inadequate  raluation.  The  statute  required 
that  this  property  should  be  assessed  at  its 
fair  cash  value.  The  county  board  only  rais- 
ed the  assessment  from  $2,813  to  $3,064. 
PlaintifT  in  error  cannot  be  heard  to  complain 
of  this  order.  The  only  wrong  that  appears 
in  the  action  of  the  board  is  that  it  did  not 
fix  the  valuation  ot  the  property  of  plaintiff 
in  error  at  |24,000,  its  admitted  fair  cash 
value.  Plaintiff  in  error,  having  failed  to 
present  to  the  county  board  the  fact  that  the 
property  of  other  persons  in  that  precinct 
was  assessed  too  low,  cannot  be  beard  to 
complain  of  the  valuation  of  Its  own  proper- 
ty, when  It  does  not  appear  that  Injustice 
has  been  done,  and  that  the  valuation  of  the 
property  of  plaintiff  in  error,  as  fixed  by  tbe 
county  board,  Is  less  than  oneHMventb  of  Its 
real  value. 

It  is  urged  that  the  action  of  the  county 
board  was  -erroneous  because  no  formal  find- 
ings of  fact  were  made.  This  position  is  not 
well  taken.  The  rule  that  there  must  be  a 
finding  of  fact  to  sustain  the  Judgment  of  a 
court  has  no  application  to  orders  made  by  a 
board  of  county  commissioners. 

It  follows  from  what  has  been  said  that  the 
trial  court  did  not  err  in  dismissing  the  pe- 
tition of  plaintiff  in  error.  It  Is  therefore  rec- 
ommended that  the  Judgment  ol  lAe  lower 
court  be  affirmed. 

DAY  and  HASTINGS,  CO^  concur. 

AflBrmed. 


LANGAN  et  ah  v.  PARKHURST  et  al. 

(Supreme  Court  of  Nebraska.    Nov.  7,  1901.) 

BQUITT— NEW  TRIAL— PA  ILURB  TO  AFPEAX.— 
REVIEW. 

1.  The  practice  of  procuring  new  trials  in  the 
district  court  by  petition  in  equity  on  tbe 
ground  that  a  bearing  in  the  coort  of  last  resort 
Has  l>een  denied  the  applicant  without  bis  fault 
Is  not  looked  upon  with  faror  as  a  substltato 
for  review  proceedings  in  this  court,  and  such 
relief  should  only  be  granted  when  the  applicant 
for  it  shows  that  he  has  first  used  the  utmost 
dDigeuce  in  seeking  to  have  the  cause  reviewed 
is  tiiis  court,  and  that  he  has  been  denied  a 
review  here  without  any  semblance  of  fault  on 
hia  part 

2.  Ordinarily,  when  a  party  procures  a  judg- 
ment io  tbe  district  court,  be  is  entitled  to  the 
benefit  of  his  Judfrnieot.  or  to  the  privilege  of 
defending  Its  regularity  In  this  court;  and 
bis  right  In  this  matter  nbonld  not  be  denied  blm 
except  in  an  extraordinary  case,  in  which  the 
unsQccessfnl  litigant  has  been  denied  bis  con- 
stitutional right  to  have  his  cause  properly  re- 
viewed In  this  court  without  any  fault  of  hto 
own. 

Commissioners*  Opinion.  Department  No. 
2.  Appeal  from  District  Court  Hall  CoonQr; 
Thompson,  Judge. 

"Not  to  be  officially  repoi 

Digitized ! 
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Action  by  Thomas  Langan  and  otbers 
o^iiinst  D&Tid  S.  Parkhnrst  and  others. 
Judgment  for  defendants,  and  plaintiffs  ap- 
peal. Affirmed. 

O.  A.  Abbott,  for  appeUonti.  W.  H.  Thomp- 
■on,  for  appellees. 

OLDHAM.  C.  This  suit  originated  from 
an  action  at  law  on  an  account  which  was 
maintained  by  the  appellees  against  the  ap- 
pellants in  the  district  court  of  Hall  county. 
The  appellees  recovered  a  verdict  In  their 
law  action  on  the  27th  'day  of  November, 
1895.  A  motion  for  a  new  trial  was  duly 
filed  by  the  appellants,  and  on  the  2lBt  day 
of  December,  1895,  this  motion  was  over- 
ruled, and  judgment  was  rendered  for  appel- 
lees on  their  verdict,  and  appellants  were  giv- 
en 40  days  from  the  rising  of  the  court  to 
prepare  and  file  a  bill  of  exceptions.  There 
was  no  final  adjournment  of  the  term  of  the 
court  at  which  this  Judgment  was  rendered 
until  the  2d  day  of  March,  1896.  On  the  17th 
day  of  March,  1896,  appellants'  counsel  order- 
ed a  bill  of  exceptions  from  the  reporter  of 
the  court  No  application  was  made  by  ap- 
pellants' counsel  to  the  court  for  additional 
time  In  which  to  complete  his  bill  of  ezcep- 
tlons,  but  on  the  10th  day  of  June  he  did  In- 
form the  reporter  that  he  still  wanted  hia 
bill  of  exceptions,  but  that  he  wanted  him 
to  make  a  bill  In  another  case  first  The 
matter  then  dragged  along  until  80  days  had 
expired,  and  appellants*  coimsel  says  his  at- 
tention had  been  called  to  the  decision  of 
this  court  In  the  case  of  Horbacb  t.  Omaha, 
49  Neb.  851,  69  N.  W.  121.  after  which  he 
told  the  reporter  not  to  complete  the  bill  of 
exceptions.  No  transcript  nor  petition  in  er- 
ror was  filed  In  the  Supreme  Court  On  the 
10th  day  of  February,  1S97,  appellants  filed 
their  bill  In  equity  asking  for  a  new  trial 
in  the  cause  above  set  out,  and  alieglug  that 
they  were  prevented  from  reviewing  this 
case  in  the  Supreine  Court  without  any  fault 
on  their  part,  because  of  the  inability  of  tlie 
reporter  to  furnish  tbeiu  a  bill  of  exct^ptlous 
within  80  days  of  the  rising  of  the  court,  and 
that  they  were  unable  to  have  their  cause 
properly  reviewed  without  a  bill  of  excep- 
tions. Appellees  answered  this  bill,  denying 
that  appellants  had  in  good  faith  attempted 
to  secure  a  review  of  this  case  In  the  Su- 
preme Court  and  charging  them  with  negii- 
geiice  in  their  cffnrts  to  secure  a  bill  of  ex- 
ceptions, and  attached  to  their  answer  an  of- 
fer to  waive  tlie  time  of  the  preparing  of  the 
bill  of  exceptions  and  enter  their  apponrance 
to  a  petition  in  error  In  the  Supreme  Court. 
On  a  iicariiig  had  below  after  a  refusal  of 
tlie  apppiliuils  to  accept  the  waiver  of  the 
appellees  to  ttie  time  of  preparing  the  bill  of 
exceptions  anil  the  filing  of  the  petition  lu 
error  In  the  Supreme  Court,  the  court  dis- 
missed the  petition  of  the  .ii)pn!lants,  and 
thereupon  this  appeal  was  Instituted. 

Appellants'  contention  is  that  they  have 
been  denied  their  right  of  a  review  In  the 


Supreme  Court  of  the  law  action  without  any 
fault  on  their  part,  and  that  when  the  re- 
porter failed  to  complete  theh*  bill  of  excep- 
tions within  the  80  days  from  the  time  of 
the  final  adjournment  of  the  court  at  which 
the  judgment  was  rendered  against  them 
they  were  absolutely  barred  by  the  decision 
of  this  court  in  Horhach  y.  Omaha,  supra, 
from  ever  having  their  bill  of  exceptions  con- 
sidered by  the  Supreme  Court  and  conse- 
quently this  case  should  be  governed  by  the 
rule  announced  In  Curran  t.  Wilcox,  10  Neb. 
449,  6  N.  W.  762,  and  Holland  v.  C.  B.  &  Q. 
R.  Co.  (Neb.)  71  N.  W.  969.  In  Curran  T. 
Wilcox,  supra,  a  new  trial  was  granted  be- 
cause the  reporter  was  incompetent,  and 
cou|4  not  make  an  intelligible  bill  of  excep- 
tions; the  court  holding  that  the  litigants  bad 
a  right  to  rely  on  the  reporter  for  their  hill 
of  exceptions,  and  that  It  was  not  negligence 
for  counsel  to  do  so.  At  the  time  of  the  de- 
cision In  that  case  the  time  for  preparing  the 
hill  of  exceptions  was  limited  to  40  days,  and 
the  petition  showed  that  the  defendants  bad 
refused  to  consent  to  an  extension  of  time. 
In  the  case  of  Holland  v.  C,  B.  &  Q.  R.  Co., 
supra,  the  petition  for  a  new  trial  was  grant- 
ed because  the  reporter  had  lost  a  part  of  his 
notes,  and  there  was  no  way  In  which  a  cor- 
rect hill  of  exceptions  could  be  completed. 
In  each  of  these  cases  no  negligence  In  order- 
ing a  bin  of  exceptions  could  be  Imputed  to 
those  asking  this  relief,  and  the  failure  to 
procure  the  bill  was  due  solely  to  the  default 
of  the  ofiicers  of  the  court  In  nelth^  of 
these  cases  was  the  question  involved  of  dili- 
gence on  the  part  of  those  asking  relief  la 
getting  the  bill  prepared  within  the  statutory 
time,  but  each  of  them  presented  a  state  of 
tacts  in  which  It  was  practically  Impossible 
to  evw  procure  a  bill:  but  not  so  In  the  case 
at  bar.  In  this  case  the  reporter  testified 
that  he  had  his  bill  almost  completed  when 
appellant's  counsel  revoked  his  order  for  the 
bill.  He  also  testified  that  he  still  had  his 
notes,  and  could  still  complete  the  bill,  and 
that  the  only  reason  that  he  had  not  com- 
pleted it  was  for  want  of  time.  It  also  ap- 
peared from  the  testimony  that  the  bill  of 
exceptions  that  appellant's  coimsel  had  di- 
rected him  to  make  first  was  completed  with- 
in SO  days  of  the  rising  of  the  court  Now. 
then,  It  clearly  appears  that  the  only  ob- 
stacle which  prevented  the  appellants  from 
procuring  their  bill  of  exceptions  was  a  want 
of  suiiicient  time  for  the  rejHjrter  to  com- 
plete it,  and  it  seems  reasonably  certain, 
from  an  examination  of  the  evidence,  tbat 
if  appellants  had  ordered  this  hill  of  excep- 
tions on  the  21st  day  of  December,  IS^, 
when  they  were  entitled  to  do  so.  Instead  of 
waiting  until  the  17th  day  of  March,  1S96. 
they  would  have  been  able  to  bare  procured 
the  bill  within  the  time  prescribed  by  the 
statute.  Again,  we  think,  that  appellants 
were  negligent  in  not  presenting  an  applica- 
tion to  the  court  for  af  eztei^ifih^of  time 
alter  the  first  4B'^|^^&ftd'^^tl!^E^  W«  be- 
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Here  tbat  appellanta*  cotmBel  construes  tlie 
rale  announced  in  Horbacb  v.  Omaha,  supra, 
too  rigidly.  Wblle  It  Is  true  that  the  doc- 
trine  ta  announced  In  that  case  that  80  days 
from  tiie  rising  of  the  court  Is  the  limit  of 
time  that  can  be  allowed  for  preparing  and 
settling  a  bill  of  exceptions,  yet  we  do  not 
mderstand  that  that  case  lays  it  down  as  an 
Infleiible  rule  that  this  comt  will  not,  under 
any  circumstances,  consider  a  bill  -of  excep- 
tions that  has  been  prepared  and  settled 
more  than  80  calender  days  from  the  final 
Bdjonrnment  of  the  term  of  court;  for  the 
learned  commissioner  who  wrote  that  opinion 
says:  "No  opinion  is  here  expressed  as  to 
whether  or  not  time  occupied  by  legal  pro- 
ceedings tiaTing  for  their  object  the  euforce- 
ment  ot  duties  of  the  parties,  of  the  judge, 
or  of  court  officers  should  be  computed  in  as- 
certaining whether  the  period  has  elapsed." 
We  are  strongly  Impressed  with  the  convic- 
tion that  the  record  in  this  case  does  not 
show  such  a  degree  of  diligence  on  the  part 
of  the  appellants  in  their  efforts  to  have  the 
case  at  law  reviewed  In  this  court  as  to  en- 
title them  to  the  relief  for  which  they  pray. 

We  do  not  believe  that  It  should  be  the 
policy  of  tills  court  to  make  proceedings  of  > 
Ibis  kind  an  easy  and  certain  means  by  which 
defeated  parties  can  procure  a  new  trial  In 
the  district  court.  We  believe  that  a  suc- 
cessful litigant  in  the  court  below  is  ordinari- 
ly entitled  to  the  benefit  of  bis  Judgment,  or 
to  the  privilege  of  defending  its  regularity  In 
this  court;  and  that  his  right  In  this  matter 
sboald  not  be  denied  him,  except  in  an  ex-  [ 
tmordlnary  case,  in  which  the  unsuccessful 
litigant  has  been  denied  his  constitutional 
rigtit  of  review  of  bis  cause  In  the  Supreme 
Court  without  any  fault  of  his  own. 

It  Is  therefore  recommended  that  the  Judg- 
ment of  the  district  court  be  affirmed. 

POUND.  C.    I  concur  in  recommending 
that  the  Judgment  be  affirmed. 

SEDGWICK,  C.  X  concur  In  recommend- 
ing the  affirmance  of  the  decree  of  the  dis- 
trict court  in  this  case,  because  I  thinly,  upon 
the  facts  shown,  the  plaintiffs'  attorney  did 
not  use  due  diligence  to  procure  a  transcript 
of  the  evidence.  When  he  applied  to  the 
reporter  for  a  transcript,  there  still  remained 
25  days  In  which  to  prepare  and  serve  bis 
hiD  of  exceptions.  Nearly  three  months  bad 
then  expired  since  the  overruling  of  his  mo- 
tion for  a  new  trial.  If  It  can  be  said  that 
he  was  not  negligent  in  so  long  deferring  bis 
request  for  a  transcript,  certainly  he  did  not 
nse  doe  diligence  afterwards.  He  made  no 
further  Inquiry  in  regard  to  preparing  the 
transcript  until  the  10th  day  of  June,  when 
he  Informed  the  reporter  that  he  still  want- 
ed the  transcript,  although  at  that  time  not 
only  the  40  days  first  allowed  bad  expired, 
but  also  the  full  time  for  which  the  court 
might  allow  an  extension  under  the  decision 
In  Horbach  v.  Omaha,  49  Neb.  851,  68  N.  W. 
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121.  That  was  a  well-consldered  case,  and 
seems  to  express  the  natural  and  necessary 
construction  of  the  statute.  Under  the  rule 
annoimced  in  that  case,  the  transcript  could 
have  been  of  no  possible  use  to  plaintiff  on 
or  after  the  10th  day  of  June,  as  the  time  liad 
elapsed  in  which  the  proposed  bill  of  ex- 
ceptions might  be  served  on  the  opposite 
paiiy.  And  It  seems  clear  that  after  wait- 
ing nearly  three  months  without  requesting 
the  transcript,  and  then  apparently  allowing 
the  reporter  to  "understand  he  might  take  his 
own  time  In  preparing  it,  the  plaintiff's  neg- 
lect thereafter  to  ask  for  an  extension  of 
time,  or  to  notify  the  reporter  that  the  tran- 
script was  needed  at  any  particular  time,  Is 
Inconsistent  with  such  diligence  as  the  law 
requires  of  the  plaintiff  under  the  circumstan- 
ces. It  will  not  do  to  say  that  plaintiff  was 
misled  by  the  opinion  of  this  court  in  Rich- 
ards V.  State,  22  Neb.  145.  34  N.  W.  346,  be- 
cause, even  under  the  rule  announced  In  that 
case,  the  supposed  presumption  of  dlllgeuce 
on  the  part  of  plaintiff  Is  overcome  by  the 
evidence  contained  In  this  record;  and,  fur- 
ther, the  rule  there  stated  Is  not  the  law,  as 
Is  clearly  shown  by  the  opinion  in  the  case 
of  Horbacfa  t.  Omaha,  aupia. 

Affirmed. 


LEB  et  al.  v.  CARHOLr.  NOKMAIi 

SCHOOL.  OO. 

(Snpreme  Conrt  of  Nebraska.    Oct  1,  1901.) 

CONTRACT— BREACH— UQUIDATBD  DAHAQBS- 
PBNALTT. 

1.  When  parties  to  a  contract  stipulate  that 
in  case  ot  a  violation  thereof  the  party  making: 
default  shall  pay  to  the  otlier  a  stipulated  emu 
as  liquidated  damagen.  the  courts  will  takp  the 
Slim  so  fixed  as  the  innocent  party's  measure  of 
damages  only  when  it  appears  that  to  do  so  will 
uo  more  than  compensate  his  loss. 

2.  If  the  measure  of  damages  so  fixed  in  the 
contract  to  be  paid  for  its  breach  will  more  than 
compensate  the  innocent  pany,  the  court  will 
regard  such  sum  as  a  penalty.  Giliilan  v.  Rol- 
lins. r>9  N.  W.  893,  41  Neb.  540.  foUowed. 

3.  Evidence  examined,  and  Jield  in  part  not 
to  support  the  judgment. 

Commissioners'  Opinion.  Department  No. 
1.  Error  to  District  Court,  Saunders  Coun- 
ty; Bates,  Judge. 

"Not  to  be  officially  reported." 

Action  by  the  Carroll  Normal  School  Com- 
pany against  J.  M.  Lee  and  others.  Judg- 
ment for  plaintiff,  and  defendants  bring  er- 
ror.  Affirmed  on  conditions. 

Slmpstm  &  Swnboi^r,  for  plaintiffs  in  er- 
ror.  Good  &  Good  and  J.  H.  Macomber,  for 

defendant  in  error. 

DAY.  O.  The  Carroll  Normal  School  Com- 
pany, by  and  through  certain  persons  desig- 
nated as  a  "building  committee,"  entered  In- 
to a  contract  with  Patterson  and  McCiean,  by 
the  terms  of  which  the  latter  agreed  to  fur- 
nish the  materials  and  erect  for  the  plaintiffs 
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a  Mtaool  bnlldlnf,  according  to  certain  plans 
and  speclflcatlonfl,  for  the  conalda'atlon  of 
98,082,  to  be  paid  In  Inatallments  as  the 
work  reached  certain  stages  of  completion. 
For  the  ftUthfnl  performance  of  the  contract 
Patterson  and  McClean,  as  principals,  and 
J.  Si.  Lee  and  Charles  P.  Beebe,  as  suretleB, 
executed  and  delivered  to  the  building  com- 
mittee a  bond  In  the  sum  of  95,000,  which, 
for  the  purposes  of  this  case.  Is  to  be  regard- 
ed as  though  executed  and  dellTered  to  the 
plaintiffs.  This  action  was  brought  by  the 
Gsrroll  Normal  School  Company  in  the  dis- 
trict court  of  Saunders  county  against  J.  M. 
Lee  and  Charles  Beebe  to  recover  damages 
alleged  to  have  been  sustained  for  a  breach 
of  the  contract  A  trial  was  had  to  the  court 
without  a  Jury,  resulting  In  ciertain  spedal 
findings  favorable  to  the  plaintiff,  apon  which 
Judgment  was  rendered  for  9S00.60,  to  review 
wblch  the  defendants  bring  error  to  tills 
court 

Hie  contract  provided  that  the  work  sbonld 
be  wholly  finished  according  to  the  plans  and 
speclflcatfons  on  or  before  October  1,  1881, 
and  In  default  thereof  P&tterson  and  McGlean 
should  pay  to  the  owner,  as  liquidated  dam- 
ages, the  sum  of  $25  for  every  day  there- 
atttx  that  the  work  should  remain  unfinish- 
ed. The  petition  alleged  a  great  many  par^ 
tlctilars  in  which  It  was  claimed  there  was  a 
breach  of  the  ccmtract;  among  them  a  claim 
that  the  building  was  not  completed  within 
the  time  limited  by  the  contract,  and  by  rea- 
son thereof  damages  in  the  sum  of  |2,000 
were  prayed.  The  court  found  tiiat  the 
building  was  not  completed  till  December 
21,  1881;  that  the  failure  to  complete  It  by 
October  1st  was  a  breach  of  the  conteact; 
that,  as  a  matter  of  law,  the  sum  of  $25  per 
day  as  liquidated  damages  Is  unreasonable; 
that  the  measure  of  plaintiff's  damage  for 
the  breach  in  this  particular  Is  the  rental 
value  of  the  building.  The  court  also  found 
the  value  of  the  building  to  be  the  amount 
of  the  contract  price.  $8,992,  and  that  7  per 
cent  of  that  sum  would  be  a  fair  rental,  and 
with  these  findings  as  a  basis  for  the  pur- 
poses of  the  case  fixed  the  rental  value  of 
the  building  at  $50  i>er  month  for  the  period 
of  2  months  and  20  days,  and  allowed  the 
plaintiff  upon  this  item  of  its  claim  $133.30, 
and  allowed  interest  upon  this  sum  making 
the  total  $161.30.  This  finding  of  the  court  is 
one  of  the  errors  now  complained  of. 

There  was  no  proof  offered  as  to  the  value 
of  the  use  of  the  building  or  Its  rental  value, 
the  plaintiff  evidently  relying  on  the  amount 
named  In  the  contract  as  liquidated  damages 
as  the  measure  of  ItB  damsges.  There  was 
some  proof,  which  was  very  unsatisfactory, 
which  tended  to  show  that  a  contract  had 
been  made  by  the  plaintiff  with  Prof.  Crider 
to  oi>erate  tbe  school;  but  whether  the  plain- 
tiff allowed  him  the  use  of  tbe  building  gratis, 
or  whether  he  was  to  pay  rent  for  it  the 
record  Is  entirely  silent  It  was  shown  that 
by  reason  of  the  failure  of  the  plaintiff  to 


give  possession  of  tbe  building  to  Cridfis  at 
the  time  it  had  contracted  to  do  so  the  pl^- 
tlff  paid  him  $325.  There  is  nothing  In  tbe 
record  to  show  that  the  payment  to  Orlder 
rested  upon  any  legal  obligation,  and,  if  It 
did,  the  payment  to  bim  would  not  be  the 
proper  basis  to  determine  tbe  plaintiff's  dam- 
ages. It  is  very  apparent  that  the  court  did 
not  consider  it  in  arriving  at  tbe  amount  to 
be  allowed  for  tbe  failure  to  complete  the 
building.  In  determining  whether  the  earn 
named  In  the  contract  Is  to  be  considered  as 
a  penalty  or  as  liquidated  damages,  the  courts 
are  aided  by  drcumstences  extraneous  of  tbe 
writing.  The  subject-matter  of  the  contract 
the  consldontlon  on  which  it  is  based,  tbe 
Intention  of  tbe  parties,  the  amount  named 
as  damages,  the  length  of  time  of  tbe  default 
and  other  facts  and  drcumstances  may  be 
considered.  The  rule  supported  by  the 
w^bt  of  the  authority  Is,  when  parties  to 
a  contract  stipulate  that  in  case  of  a  vtohttlon 
thereof  tbe  party  making  deftiult  shall  pay 
a  stipulated  sum,  the  courts  will  take  the 
sum  so  fixed  as  the  injured  party's  measure 
of  damages  only  whea  it  appears  that  to  do 
so  will  no  more  than  compensate  Us  loss,  but 
if  the  sum  so  fixed  In  such  contract  vrill  more 
than  compensate  the  Innocent  party,  the 
court  will  regard  tbe  same  as  a  penalty. 
GUIUan  T.  BoUins,  41  Neb.  640,  09  N.  W. 
893.  Tbe  law  Imposes  no  penalty,  as  Bneh, 
but  simply  requhres  the  defaulting  part^  to 
make  good  such  pecuniary  loss  as  his  neglect 
baa  produced;  and  this  loss  Is  to  be  deter- 
mined by  eetebllshed  prindplea,  and  such  as 
the  complaining  party  can  show  be  has  suf- 
fered within  legal  rules. 

Applying  this  rule  to  the  case  under  con- 
ald»atl<m,  it  seems  dear  that  the  stipulated 
sum  of  $25  per  day  for  a  period  of  80  days. 
In  view  of  all  tiie  facts,  would  be  unreason- 
able, and  we  think,  ttierefore,  the  court  was 
right  in  holding  the  amount  named  in  tbe 
contract  as  a  penal^,  and  not  as  liquidated 
damagM.  But  was  the  court  Justified  In 
finding  that  the  rental  value  of  the  property 
was  $60  per  month,  baaed  alone  upon  tbe  fact 
of  tbe  contract  price  at  the  building  b^ng  In 
evidence?  The  Judgment  of  the  court  upon 
this  question  Is  evidently  based  upon  the 
theory  that  legal  Interest  upon  the  value  of 
the  building,  in  the  absence  of  proof,  would 
afford  a  correct  basis  for  determining  the 
value  of  ite  use.  As  applied  to  tbe  case  In 
hand,  tbe  rule  adc^rted  may  not  be  far  from 
right,  and  yet  It  does  not  afford  a  safe  mie. 
and  Is  not  correct  as  a  principle  of  law.  The 
law  does  not  determine  by  inference  that  the 
lue  of  property  Is  worth  any  specific  sum, 
except,  pwha^  in  tbe  case  of  money,  and 
the  only  safe  rule  Is  to  require  a  poson  who 
claims  to  have  been  damaged  by  a  toeach  of 
a  contract  to  prove  the  amount  of  his  dam- 
age. The  damage  In  a  case  like  this  Is  the 
loss  of  tbe  possession  of  the  buUdlng  as  a 
thing  of  use.  It  may  be  more  or  less  than 
legal  interest  nj^^^^^^^^^^  upon 
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rircnmstancea.  In  the  absence  of  pnot  of 
ibe  amount  of  damage^  the  law  will  Infer 
nominal  damase  only.  We  know  nt  no  rule 
fit  law,  whieb,  when  tlien  la  no  proof,  will 
infH  any  amount  of  damage  wUch  la  more 
tbaa  nmdna],  except  where  it  la  money  which 
13  detained.  We  think  the  contention  of 
filaintlff  In  error  well  taken  that  as  to  the 
finding  ci  the  court  allowing  damage  In  the 
^um  of  1161.90  there  la  no  evidence  to  sup- 
port It  and  to  this  extent  the  Jndcment  of  the 
district  court  was  iraong. 

The  defendants  also  complain  of  the  find- 
ings of  the  court  allowing  damage  in  the  sum 
oT  P0.2S  for  fiOlure  to  use  dUnenslon  shingles 
In  the  constnictlMi  In  the  roof  gables.  The 
olijectlon  la  urged  that  there  Is  no  testimony 
to  support  the  finding.  The  testimony  shows 
UMt  an  Inferior  shingle  was  used  frran  that 
called  for  in  the  contract,  but  no  witness  at- 
tempted to  fix  or  appnnimate  the  damage 
to  the  building  by  this  breach  of  the  contract 
So  far  as  the  evidence  shows  on  this  item, 
the  plalntifr  failed  to  show  damage  in  any 
amount  and  the  findings  of  the  court  there- 
on are  unsupported  by  the  evidence. 

Error  Is  also  preheated  upon  the  court's 
trtith  finding,  wherein  it  found  that  philntlff 
bad  paid  to  I^ttmon  and  McCJean  the  full 
raufllderation  of  98,902  for  the  erectlm  of 
nld  building,  and  that  by  reason  of  a  lien 
vhlfb  had  been  filed  upon  the  building  the 
plahitUr  had  paid  9305  in  addition  to  the  con- 
tract price.  The  contract  provided:  "That  if, 
at  any  time,  there  shall  be  any  lien,  or  for 
which,  if  estaMsbed,  tbe  owners  of  said 
prmlses  might  be  made  liable,  and  which 
would  be  chargeable  to  said  contractors,  the 
owners  shall  have  the  right  to  retain  out  of 
any  payment  tbea  due  or  tiiereafter  to  be- 
come due  an  amount  to  completely  indemni- 
fy them  against  such  Hen  or  claim  until  the 
same  shall  be  effectually  aatlsfied,  discharged, 
or  canceled,  and,  should  there  prove  to  be  any 
such  dahn  after  all  payments  are  made, 
the  eontractora  ahall  refund  to  tbe  owners 
the  money  that  the  lattn  may  be  compelled 
to  pay  In  dlechafglng  any  lien  upw  said 
[irpmlnes  made  obligatory  In  consequence  of 
the  former's  default"  It  la  urged  by  plain- 
tiff In  error  that  the  bond  required  only  that 
the  building  be  completed  according  to  the 
•->otiact  and  plans  and  specifications,  but 
That  this  would  not  require  a  payment  of  any 
lien  wtaldi  might  be  created  upon  the  build- 
ing. This  cimtentlon  Is  not  sound.  ▲  fair 
'•onutnictlon  of  the  contract  requires  the  con- 
tractors to  furnish  the  material,  perform  the 
labor,  and  erect  the  bnlldliv;  and  this  Im- 
plies a  payment  fbr  the  materials  wbldi  enter 
into  the  construction  ot  the  building.  The 
liond  was  tot  the  faithful  perfonnance  of 
the  contract  The  testimony  establishes  this 
finding  of  tbe  court  The  finding  of  the  court 
allowing  9161  as  a  fair  rental  of  the  property 
(luring  Qie  period  of  80  da^  and  the  allow- 
ance of  930.26  Is  not  supixnted  by  sufficient 
4-ndeoce,  and  as  to  these  Items  the  Judgmrat 


of  ttie  district  CO  art  li  wrmg.  If  ttie  plain- 
tiff dects  to  file  a  temittltnr  within  20  days 
of  9101  with  interest  thereon  from  the 
date  of  the  rendition  of  the  Judgment,  the 
Judgment  will  be  affirmed;  otherwise  revers- 
ed and  remanded. 

HASTINGS  and  EIBKPATRIOK,  GC, 
concur. 

Remittitur. 

SULLIVAN.  J.,  absent  not  TOtlnfr 

HOLDBEOB  v.  WATSON. 
(Snprone  Court  of  Nebraska.    Oct  1.  1001.) 

TRIAL-SUBMISSION  OF  IBSUES-CONTRACT— 
RRSCISSION— FRAUD—INSTRUCTIONa- 
URBmBIUTY  or  WITNESS. 

1.  There  being  no  evidence  sapporting  the  al- 
lei^ations  of  a  fraudulent  alteration  of  a  con- 
tract After  its  execution  and  delivery,  it  is  error 
to  submit  that  question  to  the  iury. 

2.  One  wlio  has  a  right  of  rescission  of  a  con- 
tract, for  fraud  in  procuring  it,  should  make 
known  bis  rescinsion  as  soon  as  may  be  after 
he  knows  his  right  to  resdnd. 

3.  It  is  error  to  Instruct  the  Jary,  that,  if 
"any  of  the  wituessea  have  purposely  or  know- 
ingly testified  falsely  in  any  particular,  the  jury 
woiud  be  justified  in  disregarding  such  wit- 
nesses' entire  testimony,  unless  it  shall  further 
appear  that  anch  witness  has  been  cOTroborated 
by  other  snfflcicot  and  competent  testimony." 
unless  the  witness  has  testified  falsely  In  re- 
gard to  some  material  issue  or  matters  in  regard 
to  which  tbe  witness  cannot  be  presumed  Huble 
to  mibtake,  the  maxim,  "Falsus  in  uno,  falsus 
in  omnibUB,"  does  not  apply. 

Commissioners'  Opinion.  Department  No. 
2.  Error  to  District  Court  Saline  County; 
Hastings,  Judge. 

*'Xot  to  be  otflclally  reported." 

Action  by  George  W.  Holdrege,  trustee, 
against  E.  G.  Watson.  Judgment  for  de- 
fendant end  plaintiff  brings  error.  Bevers- 
ed. 

F.  L  FosB,  J.  W.  Deweese,  and  P.  E.  Bish- 
op, for  plaintiff  in  errw.  J.  D.  Pope,  for  de- 
fendant in  antot. 

SEDOWIGE,  0.  This  action  was  begun 
by  this  plaintiff  In  error  in  the  district  court 
of  Saline  county  to  recoror  money  alleged  to 
be  due  on  a  contract  for  the  aale  of  land. 
The  trial  resulted  In  a  verdict  and  Judgment 
for  the  defendant  on  his  counterclaim,  and 
the  plaintiff  has  brought  the  case  to  this 
court  upon  petition  in  emv.  The  answer  Is 
somewhat  lengthy,  but  in  effect  it  admits 
that  tbe  contract  was  made  as  alleged  by  tbe 
plaintiff,  except  as  to  the  number  of  the  sec- 
tion containing  the  land  described  therein, 
and  the  words.  "Subject  to  the  right  of  way 
of  the  N.  &  C.  Balhvad."  and  alleges  that  the 
plaintiff  procured  the  contract  by  frand,  and 
fraudulently  alto-ed  it '  The  reply  la  a  gen- 
eral denlaL 

The  first  question  presented  J|  as  to  the 
suffldenCT  of  tbe  eTldence  to.  s^mxirt^ttiJ  a1- 
legations  of  fraud.  aW^^^^'^^^^ 


there 
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trial  tm  reasons  berelnsfter  stated,  we  will 
uot  discuss  the  evidence  upon  this  qoestioii. 

The  defendant  below  Insisted  that  tbere 
had  been  a  fraudulent  alteration  of  the  con- 
tract after  its  delivery.  The  allegations  of 
the  answer  In  that  regard  are:  "That  after 
making,  signing,  and  delivM-lng  to  the  said 
plaintiff  said  contract,  and  a  payment  bereim 
in  the  snm  of  f  96,  that  said  contract  was  ma- 
terially changed  and  altered,  in  this,  to  wit, 
the  number  of  the  section  in  the  descripUon 
was  changed,  and  there  was  added  to  the  de- 
scription as  set  forth  in  the  contract  the  fol- 
lowing: 'Subject  to  the  right  of  way  of  the 
N.  &  O.  Baih-ORd.'  The  said  alteration  and 
addition  was  made  without  the  knowledge 
and  without  the  consent  of  this  defendant" 
And  the  court.  In  its  instruction,  submitted 
the  question  to  the  Jury.  The  plaintiff  insists 
that  this  was  error.  The  eTldence  shows 
that,  after  there  liad  been  some  negotiations 
between  the  parties,  a  contract  was  signed 
by  the  defendant,  and  returned  to  plaintifiTs 
agent,  to  be  forwarded  for  the  signature  of 
the  plaintiff.  The  evidence  shows  clearly 
that  the  contract,  at  that  time,  was  not  com- 
pleted. Some  of  the  blanks  for  the  insertion 
of  the  amounts  of  interest  were  not  filled, 
and  in  other  respects  the  contract  was  In- 
complete. The  plaintifiTs  agent  took  the  con- 
tract 80  signed  by  the  defendant,  and  for- 
warded it  to  the  plaintiff,  who  filled  the 
blanks  and  corrected  the  description,  making 
the  section  named  **7,"  Instead  of  "6."  as 
plaintiff  had  no  land  In  section  6,  and  sig;ned 
the  contract  and  returned  It  to  his  agent, 
who  thra  delivered  it  to  the  defendant,  and 
received  from  blm  the  first  payment  thereon. 
There  Is  no  evidence  In  the  record  that  the 
contract  was  lu  any  way  altered  by  the  plain- 
tiff or  bis  agents  after  It  was  delivered  and 
received  by  the  defendants  as  the  contract, 
and  we  think  that  the  court  erred  in  submit- 
ting the  question  to  the  Jury. 

The  defendant  claimed  that  when  he  dis- 
covered the  alleged  fraud  he  duly  rescinded 
the  contract,  and  the  question  of  the  rescis- 
sion of  the  contract  by  the  defendant  was 
submitted  to  the  Jury  by  the  court,  against 
the  objection  of  the  plaintiff.  In  this  we 
think,  also,  that  the  court  erred.  There  Is  no 
evidence  of  a  rescission  of  the  contract  by 
the  defendant.  The  evidence  relied  upon  is 
the  testimony  of  the  defendant  himself.  In 
which  he  testified  that  he  notified  plaintiff 
by  letter— he  could  not  say  what  date.  He 
sent  the  letter  by  mail,  directed  to  Lincoln, 
which  appears  to  have  been  the  proper  post- 
office  address.  He  kept  a  copy  of  the  letter, 
which  he  then  offered  in  evidence.  The  copy 
was  excluded  by  the  conrt  so  that  there  was 
no  evidence  before  the  Jury  either  that  the 
lettw  was  properly  stamped,  or  of  the  con* 
tents  of  the  letter,  or  of  the  time  when  it  was 
mailed,  if  maUed  at  all.  Plaintiff  denied  that 
he  ever  received  such  a  letter.  This  clearly 
was  insufiicient  as  evidence  of  a  rescission 
of  the  contract  "It  ia  a  general  rule  that  a 


party  having  a  right  of  resdssiMi,  becanse  of 
the  fault  or  act  of  the  otber,  sboold  make 
known  his  rescission  as  soon  as  may  be  after 
he  knows  his  right  to  rescind."  2  Parsons  on 
Contracts  (6th  Ed.)  6S1;  Brown  t.  Waters,  7 
Neb.  424. 

The  court  instructed  the  Jury  that  they 
were  the  sole  Judges  of  the  credibility  of  the 
several  witnesses,  and  "should  place  such  a 
degree  of  credibility  on  the  testimony  ot  the 
several  witnesses  as  In  their  <vlnlon  the  same 
Is  entitled  to;  and.  If  the  Jury  believe  from 
the  evidence  that  any  of  the  witnesses  have 
purp<»ely  or  knowingly  testified  falsely  in 
any  particular,  the  Jury  would  be  Jnstlfled  in 
disregarding  such  witnesses'  entire  testi- 
mony, unless  It  shall  further .  appear  that 
such  witness  has  been  corroborated  by  other 
sufficient  and  competent  testimony."  The 
rule  should  be  limited  to  evidence  on  mattera 
material  to  the  issue,  or  matters  In  r^ard 
to  which  the  witness  cannot  be  presumed  lia- 
ble to  mistake.  The  Santisslma  Trinidad.  7 
Wheat  283,  6  L.  Ed.  454;  Buffalo  Co.  t.  Van 
Sickle,  16  Xeb.  363.  20  N.  W.  261;  Omaha  & 
R.  V.  B.  Ck>.  V.  Krayenbufal,  48  Neb.  553.  67 
N.  W.  447.  Mr.  Mohler  was  the  principal 
witness  toe  the  plaintiff.  He  directly  con- 
tradicted the  defendant  npon  some  material 
mattera.  and  mis  thorou^ly  cross-examined, 
testifying  upon  very  many  mattera  that  form 
no  material  part  of  the  Issue,  and  upon 
which  the  law  will  not  presume  that  he  could 
not  be  innocentiy  mistaken.  So  that  it  was 
very  Important  to  the  plalntlfT,  If  an  Instruc- 
tion of  this  nature  was  glTOi  to  the  Jury,  to 
have  It  limited  to  mattera  material  to  the  is- 
sue, as  under  the  evidence  In  this  case  it 
should  have  been.  The  use  of  tbe  words  in 
"any  particular"  In  this  instruction.  Instead 
of  limiting  it  to  material  matters,  was  very 
prejudicial  to  tbe  rights  of  the  plaintlir. 

It  Is  recommended  that  the  Judcment  ot 
the  district  court  be  revwsed  and  a  new  trial 
awarded. 

OLDHAM  and  POUND,  CC.,  concur. 
Reversed  and  remanded. 
SULLIVAN,  3^  absent  not  votlnff. 

OMAHA  SAT.  BANK  T.  B08EWATBR. 

(Supreme  Court  of  Nebraska.    Oct.  1,  1901.) 

BANKS— INSOLVENCY— APPOINTMBNT    OF  RE- 
CEIVER—PETITION OP  STOCKHOLDERS 
—ACTION  BY  BANK- DEFENSES. 

1.  Pleading  examined,  and  ketd  that  the  de- 
murrer tiiereto  was  properly  sustained. 

2.  A  stntute  which  provides  a  summary  metb- 
od  by  wtiich  a  party  may  be  divested  of  the 
control  of  his  property,  or  bis  titie  thereto, 
mMy  by  the  acts  of  others,  should  be  strictly 
construed. 

3.  The  recitals  in  an  Instrument  which  is  in- 
corporated into  a  pleading  are  not  in  the  nature 
of  av  erments,  and  tender  no  issue. 

Commissioners'  Opinion.  Department  No. 
3.  Appeal  from  District  ,Cmati  ,;J)ouRlns 
County;  PawceHSW^^.^^-'^^l^ 
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"Not  to  be  officially  reported." 

Action  by  the  Omaha  SaTlnga  Bank  against 
Edward  Bosewater.  Judgment  for  plaintiff, 
and  defendant  appeals.  Affirmed. 

Crofoot  &  Scott  and  Morris  &  Marple,  for 
appellant  Charles  8.  Elffutter,  for  appellee. 

ALBERT,  O.  The  Omaha  Savings  Bank, 
appellee,  brought  this  action  against  Edward 
Bosewater,  appellant,  for  the  foreclosure  of 
certain  collateral  pledged  by  the  appellant 
to  the  appellee  to  secure  the  payment  of  a 
certain  promissory  note  executed  and  deliver- 
ed by  the  former  to  the  latter.  A  trial  was 
had,  which  resulted  In  a  finding  and  decree 
for  the  appellee,  and  the  record  Is  now  pre- 
sented to  this  court  for  review. 

The  only  ground  relied  upon  for  a  reversal 
Is  the  action  of  the  district  court  In  sustain- 
iDg  the  demurrer  to  a  portion  of  tbe  answer, 
which  is  as  follows: 

"(2)  That  the  pretended  plaintiff  has  no 
right  to  prosecute  Its  alleged  action  in  this 
RHirt  Cor  tbe  reason  that  at  the  time  of  bring- 
ing this  action,  and  ever  since  the  2d  day  of 
January,  1807,  plaintiff  was  and  is  insol- 
vent, and  ceased  to  be  a  going  concern,  as  a 
banking  corporation,  in  fact  as  well  as  in 
law.  That  on  or  about  the  2d  day  of  Janu- 
nry.  1897,  long  before  tbe  bringing  of  this  ac- 
tion, said  Omaha  Savings  Bank,  being  Insol- 
vent, hy  action  of  Its  stockholders,  and  under 
the  provisions  of  section  35  of  the  banking 
law  of  the  state  of  Nebraska,  approved  April 
8,  1805,  and  taking  effect  August  1,  1895, 
passed,  with  all  its  assets.  Into  the  hands  of 
tbe  state  banking  board  of  the  state  of  Ne- 
braska; said  board  on  said  date  finding  that 
it  was  unsafe  and  Inexpedient  for  said  bank 
to  continue  to  transact  a  savings  bank  busi- 
ness. That  thereupon,  on  January  5,  1897, 
long  before  the  bringing  of  this  action,  on 
application  ot  certain  persons,  namely, 
Charles  F.  Manderson,  Guy  O.  Barton,  B.  W. 
Xaah,  Thomas  L.  Klmbal),  E.  L.  Stone,  John 
E.  Wilbur,  Francis  W.  Wessells,  L.  M.  Ben- 
nett, J.  J.  Brown,  Truman  Buck,  W.  R.  Mor- 
ris, Earl  W.  Gannett  (said  persons  being 
stockholders  of  said  bank),  and  on  their  giv- 
ing a  certain  bond  onto  the  state  of  Ne- 
braska, in  the  penal  sum  of  $200,000  duly  ap- 
proved and  accepted  by  said  banking  board, 
tbe  assets  of  said  bank  were  turned  over  by 
said  banking  board  to  one  John  E.  Wilbur, 
as  truBtee  for  the  above-named  bounden  par- 
ties, namely,  Charles  F.  Manderson,  Guy  0. 
Barton,  E.  W.  Nash,  Thomas  L.  Kimball,  B. 
L  Stone,  John  E.  Wilbur,  Francis  W.  Wes- 
sells.  L.  M.  Bennett,  J.  J.  Brown,  Truman 
Back.  W.  R.  Morris,  Earl  W.  Gannett,  stock- 
holders of  said  bank  (the  said  Wilbur  hav- 
ing been,  by  certain  resolutions  of  the  said 
etockholdov  of  said  bank,  duly  named  by 
them  as  such  trustee),  for  the  purpose  that 
they,  the  said  bounden  parties,  make  full  set- 
tlement of  all  the  liabllltieB  of  said  bank 
vltbin  fonr  years  from  said  time.  A  copy  of 
nid  boDd,  filed  with  tbe  state  banUng  board. 


with  all  attachments,  Is  hereby  attached, 
marked  'Exhibit  A,'  and  made  a  part  hereof. 

"(3)  Defendant  says  that  no  receiver,  as 
by  law  provided,  has  been  appointed  to  take 
charge  of  the  assets  of  said  Insolvent  liank. 
That  said  Wilbur,  trustee  for  said  bounden 
parties,  namely,  Charles  F.  Manderson,  Guy 
0.  Barton,  E.  W.  Nasb,  Thomas  L.  Kimball, 
B.  L.  Stone,  John  B.  Wilbur,  Francis  W. 
Wessells,  L.  M.  Bennett,  J.  J.  Brown,  Tru- 
man Buck,  W.  B.  Morris,  Earl  W.  Gannett, 
to  whom  the  assets  of  said  Insolvent  bank 
have  been  turned  over  as  aforesaid,  accepted 
such  trust  from  and  after  said  January  6, 
1897,  has  been  and  Is  now  In  possession  of 
I  said  banking  assets,  but  has  not  been  made 
the  plaintiff  in  this  action;  that  alleged  plain- 
tiff, the  Omaha  Savings  Bank,  herein,  has  no 
legal  capacity  to  sue;  that  there  Is  a  defect 
of  parties  plaintiff;  that  alleged  plaintiff. 
Omaha  Savings  Bank,  Is  not  the  real  party 
I  In  Interest  herein;  that  the  said  Wilbur,  tms- 
I  tee.  Is  the  real  and  proper  party  plaintiff  In 
Interest  herein," 

The  appellant  Insists  that  the  foregoing 
facte,  taken  from  his  answer,  are  sufficient 
to  show  that  the  appellee  Is  not  the  real  par- 
ty In  interest,  and  that  It  lacks  legal  capacity 
to  sue,  when  viewed  Id  tbe  light  of  sections 
34,  35,  c.  8,  pp.  91,  92.  Laws  1896,  which  are 
as  follows: 

"Sec,  34.  Bank  Insolvent— Receiver.  When- 
ever It  shall  appear  to  the  state  banking 
board  from  any  examination  or  report,  pro- 
vided for  by  this  act,  that  the  capital  of  any 
corporation,  partnership,  firm  or  individual 
transacting  a  banking  business  In  this  state, 
is  impaired,  or  that  any  corporation,  partner- 
ship, firm  or  individual  Is  conducting  Its, 
their  or  his  banking  business  In  an  unsafe 
or  unauthorized  manner,  and  Is  Jeopardizing 
the  Interest  of  Its,  their  or  his  depositors,  and 
that  It  Is  unsafe  or  Inexpedient  for  such  cor- 
poration, partnership,  firm  or  Individual  to 
continue  to  transact  a  banking  business,  the 
said  state  banking  board  shall  communicate 
the  facts  to  the  Attorney  General  who  shall 
thereupon  cause  an  application  to  be  made 
to  the  district  court  of  the  county  where  such 
corporation,  partnership,  firm  or  individual 
has  its,  their,  or  his  banking  office,  or  to  any 
Judge  of  such  court,  for  the  appointment  of  a 
suitable  person,  as  receiver  to  take  charge  of 
the  business  and  affairs  of  and  wind  up  such 
bank.  Provided,  however,  that  If  the  judge 
of  the  district  court  of  the  county  where  the 
application  for  such  receiver  shall  be  made, 
shall  be  absent  therefrom  at  the  time  such 
application  is  to  be  made,  then.  In  that  case, 
any  Judge  of  the  Supreme  Court  may  appoint 
such  receiver,  but  all  proceedings  In  relation  to 
such  receivership  thereafter  shall  be  had  be- 
fore the  district  court,  or  Judge  thereof,  which 
might  have  appointed  such  receiver  in  the 
first  instance,  and  the  petition  and  order  ap- 
pointing such  receiver  shall  be  forthwith 
transmitted  to  the  clerk  of  the  district  court 
of  the  county  in  wbiiO^saddtiiihalti^^Uli^  la 
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located.  It  shall  be  Bofflctent  to  authorize  the 
appointment  of  a  receirw,  U  the  facta  set 
forth  In  this  section  shall  he  made  to  appear. 

"Sec.  35."  The  receiver  provided  for  In  sec- 
tion thlrt7-four  (S4)  of  this  act,  shall  be  re- 
qnlred  to  give  a  bond  In  such  sum  as  the 
court  or  Judge  from  whom  he  receives  his 
appointment,  may  direct,  with  at  least  two 
(2)  good  and  suffldent  sureties  which  shall 
he  approved  hy  the  derk  of  the  district  coort 
In  the  connty  In  which  such  Insolvent  hank 
Is  located.  Snch  receiver  shall  thereupon 
take  possession  of  all  books,  records  and  as- 
sets of  eyery  description  belonging  to  said 
hank,  collect  all  debts,  dues  and  claims  ow- 
ing to  and  belonging  to  aiudi  bank;  sell  and 
compound  all  bad  and  doubtful  debts,  when 
approved  by  the  court  or  Judge;  sell  all  real 
and  personal  property  belonging  to  such 
bank,  on  such  terms  and  conditions  as  the 
court  or  Judge  shall  direct  The  court  or 
Judge  may  authorise  such  receiver  to  em> 
ploy  a  competent  attorney  to  r^resent  him  in 
all  legal  proceedings  relating  to  such  recelT- 
ership,  who  shall  receive  such  compensation 
as  the  court  or  Judge  may  allow.  Whenexn 
any  receiver  of  any  corporated  hank  shall 
file  a  report  with  the  court  or  Judge  thereof, 
setting  forth  the  fact  that  In  the  opinion  of 
such  recelvw,  the  assets  of  snch  bank  are 
not  sufficient  to  pay  the  liabilities  of  such 
bank  within,  a  reasonable  time,  the  court  or 
Judge  may  order  such  receiver  to  proceed  at 
once  to  collect  from  the  sevranl' stockholders 
of  such  bank,  who  are  liable  therefor  any  or 
all  of  such  liabilities  as  shall  be  necessary  for 
the  payment  of  all  the  liabilities  of  snch 
bank.  Whenever  any  snch  receiver  shall 
have  paid  In  full  all  the  liabilities  of  sndi 
bank,  and  shall  have  remaining  In  his  pos- 
session any  property  or  assets,  belonging  to 
said  bank,  he  shall  be  ordered  by  such  court 
or  Judge  to  deliver  the  same  to  the  party  or 
parties  entitled  thereto.  Provided,  howevw, 
that  whenever  the  officers,  stockholders  or 
owners  of  any  Insolvent  bank  shall  give  a 
good  and  sufficient  bond,  running  to  the  state 
of  Nebraska,  conditioned  upon  the  full  set- 
tlement of  all  the  liabilities  of  such  bank, 
by  such  officers,  stockholders  or  owners,  with- 
in stated  time  and  said  Iwnd  shall  have  been 
approved  by  the  state  banking  board,  then  the 
state  banking  board  shall  turn  over  all  the 
assets  of  such  bank  to  the  officers,  stock- 
holders or  owners  famishing  said  bond." 

Appellant's  argument  is  well  summed  up 
in  the  following  paragraph,  taken  from  his 
brief: 

"In  the  suit  at  bar,  the  bank,  as  a  corpora- 
tion, has  no  Interest  whatever.  Its  assets, 
among  which  are  the  note  and  securities  up- 
on which  this  action  is  brought,  have  passed 
out  of  Its  hands  Into  the  hands  of  others, 
wlio.  by  authority  of  the  statute,  have 
stepped  into  its  shoes  for  the  purpose  of  col- 
lecting this  debt" 

If  the  action  of  the  stockholders  of  the 
bank,  taken  In  pursuance,  or  attempted  pur- 


suance, of  -the  statute  under  consideration, 
does  not  result,  as  appellant  claims,  in  di- 
vesting the  bank,  as  a  corporate  body,  of  Its 
control  over  Its  assets,  and  Its  1^1  title 
thereto,  and  Investing  the  same  In  tiie  stock- 
holders, then,  of  course,  his  argument  taXia. 
If  it  does  so  result,  it  will  be  conceded,  ve 
think,  that  to  attain  that  result  by  means  at 
such  statute— a  statute  that  so  summarily  di- 
vests the  own»  of  the  control  of  his  property 
and  his  legal  title  thereto— It  must  appear 
that  there  has  beea  a  strict  compliance  witb 
the  terms  of  such  statute.  In  our  opinion, 
the  answer  falls  in  this  r^ard.  The  statute 
lumes  three  classes  of  persons  who  may  fur- 
nish bond  and  receive  the  assets  of  an  in- 
solvent bank,  namely,  the  officers,  the  stock- 
holdears,  and  the  owners.  From  an  cxamlia- 
tion  of  section  86,  aside  from  other  considera- 
tions, It  is  clear  to  our  minds  that  whatever 
class  undertakes  the  trust,  assuming  that  a 
compliance  with  the  statute  has  the  eftect 
claimed  the  appellant,  It  must  be  at  least 
a  majority  of  that  class,  and  a  less  nomba 
would  not  fulfill  the  requirements.  Hence^ 
should  the  state  banking  board  accept  the 
bond  of  a  less  number,  and  turn  over  the  as- 
sets of  the  bank  to  then.  The  right  of  the 
bank  to  contirol  snch  assets,  and  its  legal 
title  thereto,  would  not  be  divested.  That 
portion  of  the  anewer  demurred  to  alleges 
the  giving  of  a  bond  by  certain  p^sons,  who 
are  described  as  stockholders,  and  that  the 
assets  were  turned  over  to  one  Wilbur,  whom 
said  stockholders  had  named  ss  trustee  for 
that  purpose.  But  it  Is  not  alleged  that  such 
persons  were  all,  or'evoa  a  majority,  of  the 
stockholders  of  the  bank;  nor  does  the  plead- 
ing assailed  contain  any  averment  from 
which  such  fact  may  be  Justly  Inferred. 

It  Is  urged,  howeva*.  that  the  bank,  as  a 
corporation,  through  its  directors  and  stock- 
holders, permitted  its  assets  tp  be  turned  ov« 
to  said  trustee  without  protest,  and  that  no 
question  has  been  raised  by  the  bank  in  aoy 
proceedings,  so  tar  as  the  record  discloses, 
questioning  the  authority  of  the  stockbolden 
over  the  assets.  That  part  of  the  answer 
assailed  shows  that  the  assets  passed  Into 
the  hands  of  the  state  banking  board,  by  ac- 
tion of  the  stockholders,  under  the  provisions 
of  section  35,  supra;  but  it  does  not  show 
that  the  transfer  from  such  board  to  the 
trustee  was  with  the  consent  of  the  bank, 
acting  through  all  of  Its  officers  or  stock- 
holders, or  a  majority  of  either  of  said  class- 
es. The  state  banking  board  was  a  mere 
custodian.  It  took  no  title  to  the  assets,  and 
could  convey  none.  Appellant  concedes  that 
the  stockholders  named.  In  tbeir  capacity  as 
trustees  imder  the  statute,  do  not  trace  their 
title  through  the  state  banking  board,  but 
acquired  it  by  virtue  of  the  statute.  As  we 
have  seen,  in  order  to  predicate  title  upon 
the  statute,  it  must  appear  that  its  provi- 
sions have  been  strictly  pursued.  That  fact 
does  not  appear  in  this  case.  Heice  neither 
they,  nor  th«)j^v3utfe^^AE]@t]t]lig4Cby  them. 
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acQTilred  anj  title  to  tbe  assets  hj  vlrtae  of 
the  itetote.  If,  by  acqalescenee  In  the  pro- 
ceedings or  by  a  ratification  thereof  by  the 
buk,  It  has  become  bound  thereby,  ttiat  fact 
■bduld  affinaatirely  appear  in  the  record. 
It  does  not  wo  appear.  It  la  true,  the  bond 
allied  to  bare  been  giren  by  tbe  stockhold- 
tn  named  In  the  answtf,  which  la  made  a 
part  of  the  pleading  assailed,  purports  to 
bare  been  »ecuted  by  the  bank,  as  prin- 
cipal, acting  through  its  president  and  sec- 
retary, and  that  it  was  glreia  to  procure  the 
dellreiy  of  the  assets  of  the  bank  to  such 
itw^holders  or  their  trustee.  But  It  Is  not  al- 
leged in  the  answer  that  tbe  bond  waa  ex- 
ecuted by  the  bank,  nor  that  the  bai^  was  a 
party  to  It  Tbe  recitals  in  the  b(md  do  not 
atand  as  an  aToment  of  facta,  and  tender 
BO  lame.  Spragne  t.  Wells  <Uimi.)  SO  N.  W. 
B35.  This  b^ng  troe,  the  bond,  although  It 
porports  to  hare  been  executed  by  the  bank, 
aod  la  made  a  part  ot  the  answer,  does  not 
show  that  the  bank  was  a  party  to  the  trans- 
action. It  is  conceded  that  the  banking 
board  took  no  title  to  the  assets.  We  hare 
seen  tliat  neither  the  stockholders  nor  their 
trustee  acquired  any.  It  follows,  we  thlidc, 
that  tbe  title  to  the  assets,  lnclu<Ung  the  note 
In  eontroTeray  In  this  suit,  together  with  the 
coltatevl  securing  it,  remained  In  the  bank; 
that  It  Is  the  real  party  In  interest  herein; 
and  that  tbe  demurrer  was  properly  0Te9^ 
ruled. 

It  Is  recommended  that  the  decree  of  the 
dtatrlct  court  be  affirmed. 

AMES  and  DUFFIE,  GO^  concur; 

Afflrmed. 


SULLIYAN,      abs«it,  not  voting; 


BOUTHKRN  PINE  LUMBER  CO.  T. 
FRIES. 

^nVKOB  Court  Of  Nebraska.    Ocl'i,  1901.) 

PLBADINOS— AMBNDHENT-PATUENT-AOBNOT 
— KTIDENCB^-INSTRUCTIONS— QUBS-  . 
TION  FOR  JURY. 

1.  After  the  iasueB  have  been  made  np,  It 
tntt  wittaiu  the  sound  judicial  discretion  of  the 
trial  hidge  to  permit  amendments  of  the  plead- 
iagM  la  furtherance  of  Jnstice,  and  on  sucli 
terms  as  may  be  proper,  subject  to  review  for 
an  abase  of  discretion. 

2.  AmeiHlmentB  examioed,  and  JieJd  not  to  be 
aa  abase  of  judicial  discretion. 

3.  Evidence  examined,  and  held  snffldeut  to 
tabmit  to  the  jury  whetber  Oould  &  Co.  were 
tbe  asenta  tor  the  plaintiff  in  making  the  collec- 

tiOD. 

4.  Instmctiona  examined,  and  held  to  properly 
■tate  the  law  of  the  case. 

5.  Where  the  facts  are  of  such  a  nature  even 
tbowb  not  conflicting,  that  honest.  Impartial 
miiHU  might  fairly  draw  from  them  different  in- 
ferences or  conclusions,  the  question  to  be  de- 
termined is  not  one  of  law  for  tbe  court,  but 
eoe  of  fact,  to  be  solved  by  the  triors  of  fact. 

Oommlaatonertf  Opinion.  Department  No. 
L  ftror  to  District  Oonrt,  Valley  County; 
Kendall,  Jndge. 


"Not  to  be  officially  repwted." 

Action  by  the  Southern  Pine  Lumber  Com- 
pany against  Martin  L.  Fries.  Judgment  for 
defendant;  and  plaintiff  brings  error.  Af- 
firmed. 

A.  M.  Bobbins,  for  plaintiff  in  error.  Clem- 
ents Bros.,  for  defendant  in  error. 

DAT,  OL  This  action  was  commenced  by 
the  Southern  Fine  Lumber  Company  in  the 
district  court  of  Valley  county  against  Mar- 
tin L.  Fries  to  recover  the  contract  price  of 
a  car  of  lumber  alleged  to  have  been  sold 
and  delivered  by  the  plaintiff  to  the  defend- 
ant One  of  tbe  defenses  Interposed,  and 
the  one  submitted  to  the  Jury,  was  that  of 
payment  Tbe  trial  resulted  In  a  verdict  fa- 
vorable to  the  defendant;  upon  which  a  Judg- 
ment was  subsequently  rendered,  to  review 
which  the  plaintiff  has  brought  the  case  to 
this  court  by  proceeding  in  emw. 

The  facts  essential  to  an  understanding  of 
the  question  presented  by  th&  record  may 
be  briefly  stated  as  follows:  In  January, 
1892,  the  defendant  received  from  J.  W. 
Oould  &  Co.,  of  Omaha,  a  circular  letter  an- 
nouncing that  they  were  wholesale  dealers 
In  yellow  pine  lumber,  and  soliciting  the  de- 
fendant's trade.  About  the  same  time  Gould 
&  Co.  sent  to  defendant  a  price  list  of  tbe 
different  Glasses  of  stock  handled  by  them. 
On  April,  18812,  the  defendant  sent  an  order 
to  Gould  &  Co.  for  a  car  of  lumber,  and  in 
due  course  of  time  received  a  car  consigned 
to  hbn  by  the  plaintiff  from  Tezarkaua,  Tex. 
About  the  same  time  of  the  delivery  of  the 
lumber,  defendant  received  ftrom  the  plain- 
tiff an  invoice  or  bill  of  £he  lumber,  in  the 
ordinary  form  of  a  statement  of  account,  re- 
citing that  M.  L.  Fries  had  bought  of  the 
Southern  Fine  Lumber  Company  the  items 
composing  tbe  account  The  defendant 
promptly  paid  the  amount  of  the  bUI  to  Gould 
&  Co.,  less  freight  and  discount,  who  in  turn 
made  settiemeut  with  the  plaintiff  of  the 
amount  thus  collected.  On  May  1,  1892,  the 
defendant  sent  an  order  tat  another  car  of 
lumber  to  Gould  &  Co.,  and  on  July  19th 
received  a  car  consigned  to  him  as  before 
from  the  plaintiff,  from  Tezarkana,  and  also 
received  a  bill  or  statement  of  account,  sub- 
stantially the  same  as  in  the  former  transac- 
tion; no  letter  or  communication  accompa- 
nied the  invoice.  Defendant  checked  over 
the  lumber,  made  a  few  Important  chaises 
in  the  bill  for  overcharges,  and,  In  order  to 
avail  himself  of  the  2  per  cent,  discount  al- 
lowed for  payment  within  10  days,  sent  a 
draft  to  Gould  &  Oo.  on  July  2Sth  for  tile 
amount  of  tbe  bill,  less  the  overcharges,  dis- 
count, and  freight  This  draft  was  received 
by  Gould  &  Co.,  and  the  money  called  for  by 
it  was  paid  to  them.  It  appears,  however, 
that  Gould  &  Co.  neglected  to  remit  the 
amount  to  the  plaintiff,  and  spop  thereafter 
failed  in  business.  an^i^jgfJ^J(©0aJ@n- 
known.  o 
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At  the  opening  of  the  trial,  tbe  defendant's 
answer  set  up  as  a  defense  that  tiie  o}ntract 
of  purchase  and  sale  of  tbe  lumber  was  be- 
tween tbe  defendant  and  Gould  ft  Ca,  tbat 
be  had  no  correspondence  or  dealing  witb  the 
plaintiff,  and  that  be  bad  paid  Ooold  &  Oo. 
for  the  lumber,  and  bad  no  knowledge  that 
the  j^lutiff  had  or  claimed  any  interest  in 
the  lumber  or  the  proceeds  thereof  until  long 
after  the  payment  had  been  made  to  Gould 
&  Co. 

Durli^  the  trial,  defendant  asked  and  ob- 
tained leave  to  amend  bis  answer  by  an  al- 
legation that,  If  said  lumber  belonged  to 
the  said  plaintiff,  tbe  said  Goold  &  Co.  had 
full  authority  to  collect  payment  therefor, 
and  plaintiff  Is  estoppud  to  deny  said  author- 
ity, and  that  plaintiff  did  receive  trota  said 
Gould  &  Oo.  payment  for  said  lumber.  The 
amendment  was  made  over  the  objection 
of  the  plaintiff,  and  is  one  of  the  errors  now 
complained  of. 

Section  144  of  the  Code  of  Civil  Procedure 
provides  tb^t  '^he  court  may,  either  before 
or  after  Judgment,  In  furtherance  of  Justice, 
and  on  such  terms  as  may  be  proper,  amend 
any  pleading,  or  process,  or  proceeding,  by 
adding  or  striking  out  the  name  of  any  party, 
or  by  correcting  a  mistake  In  tbe  name  of  a 
party,  or  a  mistake  in  any  other  resitect,  or  by 
inserting  other  allegations  material  to  tbe 
case,  or,  when  tbe  amendment  does  not 
change  substantially  tbe  claim  of  defense,  by 
conforming  the  pleading  or  proceeding  to  the 
facts  proved.  And  whenever  any  proceeding 
taken  b;  a  party  falls  to  conform  In  any  re- 
spect to  tbe  provisions  of  this  Code,  the  court 
may  permit  the  same  to  be  made  conformable 
thereto,  by  amendment."  This  language  clear- 
ly vests  the  court  with  a  Judicial  discretion  as 
to  allowing  the  filing  of  amendments  upon 
such  terms  as  may  be  proper,  subject,  of 
course,  to  review  for  an  abuse  of  discretion. 
Commercial  Nat.  Bank  v.  Gibson,  37  Neb. 
760,  56  N.  W.  616;  Central  City  Bank  v. 
Rice,  44  Neb.  594,  63  N.  W.  60;  Omaha  & 
R.  V.  R.  Co.  V.  Moschel.  38  Neb.  281,  56  N.  W. 
875. 

The  plaintiff  did  not  ask  for  a  continu- 
ance, or  make  objection  to  proceeding  with 
tbe  trial,  or  make  any  showing  or  statement 
that  it  was  not  prepared  to  proceed  with 
tbe  trial  under  the  issue  raised  by  the  amend- 
ment to  tlie  answer.  No  prejudice  to  the 
plaintiff  is  pointed  out,  directly  arising  from 
allowing  tlie  amendments  to  be  made,  and 
none  will  be  presumed. 

There  Is  no  dispute  that  the  defendant 
paid  to  Gould  &  Co.  the  amount  due  for  the 
second  car  of  lumber.  The  real  question 
presented  In  the  case  Is  whether  Gould  & 
Oo.  were  the  agents  of  the  plaintiff  in  re- 
ceiving payment.  The  plaintiff  insists  tbat 
the  facts  shown  by  the  record  are  not  suffi- 
cient to  support  the  finding  of  the  jury,  and 
tbat  the  court  should  have  given  the  lu- 
stnictions  aslted  by  the  plaintiff,  which,  in 
effect,  amounted  to  an  Instruction  to  find  for 


tbe  plaintiff.  We  have  carefully  gone  over 
the  testimony,  and,  while  it  Is  not  entirely 
satisfactory  as  establishing  an  authority  in 
Gould  &  Co.  to  make  collection,  still  such 
facts  are  shown  as  we  think  were  proper 
to  be  submitted  to  a  Jury  for  Its  determina- 
tion of  that  question.  The  plaintiff  knew  the 
second  order  had  been  given  to  Gould  ft  Oo., 
Just  as  the  prior  one  had;  that  defendant  had 
remitted  to  Gonld  ft  Oo.  tor  the  first  order; 
that  no  correspondence  had  passed  between 
plaintiff  and  defendant,  and  it  was  a  fair  In- 
ference, at  least,  that  the  defendant  would 
remit  for  the  second  car  in  the  same  manna 
and  through  the  same  channels  as  In  the  first 
Instance.  It  would  aeem  that.  If  the  plaintiff 
was  not  satisfied  to  allow  Gould  ft  Co.  to 
collect  the  money  for  It,  some  notice  or 
warning  should  have  been  sent  to  the  defend- 
ant ^e  plaintiff  evidently  regarded  it  as 
Its  duty,  to  so  notl^  the  defendant,  for  one 
of  Its  witnesses  testified  that  such  notice 
wag  sent  to  him.  The  defendant,  however, 
swears  that  no  such  notice  was  ever  received, 
and  plnintltt,  while  ordinarily  keeping  copies 
of  letters,  had  none  In  this  Instance.  There 
were  a  number  of  details,  unnecessary  to 
specifically  mention,  which  tended  to  cast 
some  discredit  on  the  value  of  plaintiff's  tes- 
timony; and  while  the  facts,  in  the  main, 
are  not  conflicting,  they  were  of  such  a  na. 
ture  that  honest.  Impartial  minds  might  fair- 
ly draw  from  them  different  Inferences  or 
conclusions.  When  such  a  condition  is  pre- 
sented, tbe  question  to  be  determined  is  not 
one  of  law  for  the  court,  but  one  of  fact,  for 
tbe  consideration  and  determination  of  tbe 
triors  of  fact  Thomson  v,  Bhelton,  44  Neb. 
017.  68  N.  W.  1055. 

Tbe  plaintiff  also  claims  there  was  error 
in  the  instructions  to  the  Jury.  Tbe  instruc- 
tions were  very  brief,  and  were.  In  sub- 
stance, that  the  burden  of  proof  wm  on  tbe 
defendant  to  show  that  be  bad  paid  Gould 
&  Co.  for  the  lumber,  and  tbat  they  were 
authorized,  either  expressly  or  by  implica- 
tion, to  collect  payment  therefor;  tbat  such 
autliority  may  be  implied  from  circumstan- 
ces, acts,  and  dealings  of  the  parties:  that 
the  fact  that  Gould  &  Co.  did  collect  the 
pay  for  one  car  of  lumber  from  defendant 
and  paid  same  to  plaintiff,  and  plaintiff  ac- 
cepted same,  was  a  circumstance  they  might 
take  into  consideration  in  determining  wheth- 
er or  not  plaintiff  was,  by  Implication,  an- 
tborizlng  and  consenting  that  Gould  &  Oo. 
might  malce  such  collection.  We  think  the 
instructions  fairly  snbmltted  the  questions 
Involved  to  the  Jury. 

It  Is  therefore  recommended  tliat  tiie  Judg- 
ment be  affirmed. 

HASTINGS  and  KIHKPATRIOK,  OC.,  con- 
cur, 

SULLIVAN,  Dj&^izabBfCOttdgJ&lg. 
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STOBM  T.  HOLHBS. 
(Sa^me  Court  of  Nabraska.   Not.  20,  1901.) 
APPHAlr- BRROR  WAIVED— AFFIBHANOB. 

1.  A  partT  will  not  be  heard  to  compUiin  ot 
the  actum  of  tlie  trial  court  when  the  action 
complained  of  waa  at  hit  inataace. 

2.  Where  two  or  more  parties  join  la  a  peti- 
tion in  error,  if  the  jadgment  ia  rlsht  aa  to  one 
it  must  be  afBrmed  as  to  all. 

Conuniaalonen'  Opinion.  Department  Na 
S.  EiTor  to  District  Oourt,  MadlBon  Goonly; 
Bobinson,  Jadge. 

"Not  to  be  officially  rqjorted." 

Action  by  S.  W.  Storm  against  D.  A. 
Holmes.  Judgment  tor  defendant  and  plain* 
tiff  brings  error.  Affirmed. 

Geo.  A.  Z^atlmar,  for  plaintiff  In  error. 
Pdwct  ft  Hays,  tor  def6nduit  In  error. 

ALBEBT,  O.  This  action  waa  brought  by 
&  W.  Storm  against  D.  A.  Holmes  in  the 
district  court  of  Madison  conn^  to  recover 
on  a  state  oi  facta  which  it  Is  not  necessary 
at  this  time  to  repeat.  By  agreraaen^  the 
matters  In  difference  were  submitted  to  ar- 
Utration.  The  arbitrators  fonnd  In  favor  ot 
the  defendant,  and  r^rted  accordingly.  Af- 
teni'ard  a  petition  was  flled  on  bdialf  of  the 
plaiDtiff  to  set  aside  the  rqtort  of  the  arM- 
tratws,  and  for  a  new  trial  of  the  caiiaew 
ThereigXHi  the  plaintiff.  In  his  ova  pn^>er 
pnson,  informed  the  court  that  the  motion 
to  set  aside  the  findings  of  the  arbitrators 
iiad  been  made  without  hla  knowledge^  con- 
Kat,  or  an>roral;  that  be  was  satlsfled  frith 
tbdr  award;  that  he  wanted  no  further  trou- 
ble or  expense  made  in  the  premises— find 
lAed  the  court  to  end  the  litigation  titb» 
by  dismissal  (tf  the  cause,  or  an  afltenanee 
of  the  award  of  the  arbitratora.  Thereupon 
GwTge  A.  Latimer,  who  appears  to  have 
acted  as  attorney  for  the  plaintiff  In  the  case, 
and  for  60  per  cent,  ot  any  judgment  that 
might  be  recovered  In  the  case,  made  a  show- 
ing to  the  court  that  he  had  previously  flled 
a  notice  of  an  attorney's  Uen  "upon  the  pa- 
pen  in  file  case,  and  that  the  same  was  on  file 
before  any  instrument  attempting  to  dismiss 
the  plaintiff's  said  action  was  flled  on  the 
part  of  the  defendant  by  the  defendant's  attor- 
ney in  thia  case,"  and  asked  that  his  rights 
hi  the  premises  should  be  protected.  He  also 
flled  a  motion  asking  that  he  be  aubstituted 
u  party  plaintiff  In  the  action.  The  court 
oremiled  the  motlims  of  the  attorn^,  and 
dismissed  the  petition  for  setting  aalde  the 
award  of  the  arbitrators,  and  affirmed  said 
■ward.  The  case  is  brought  here  on  error. 

The  petition  In  error,  oh  Its  face,  purports 
to  be  that  of  the  plaintiff  below.  In  the  pe- 
tition, S.  W.  Storm  is  described  as  plaintiff 
in  error.  It  be^ns  with  the  usual  formula, 
"The  plaintiff  complains  of  the  defendant" 
It  is  signed  8.  W.  Storm,  plaintiff,  and 
Oeorge  A.  Letlmer,  intervener.  As  appears 
from  the  foregoing  statement  the  action  of 

13.  See  Appeal  and  Brror,  toL  S,  Cent.  Dls.  I 


the  court  complained  of  was  at  the  Instance 
of  the  plaintiff,  so  that  he  is  In  no  position 
to  complain  In  this  court.  So  far  as  Lati- 
mer Is  concerned,  should  it  be  held  that  he 
is  party  to  these  proceedings,  he  has  Joined 
with  the  plaintlfl  in  the  assignments  of  er- 
ror, so  that  be  must  stand  or  fall  with  the 
plaintiff.  Ab  we  have  seen,  the  plaintiff  has 
no  standing  in  this  court  It  follows  that 
latlmer  can  have  none.  BIckboff  v.  Blken- 
bary,  52  Neb.  332,  72  N.  W.  308. 

We  recommend  that  the  Judgment  of  the 
district  court  be  afilrmed. 

AMES  and  DUFFIB,  CO.,  concni; 

Affirmed. 


PHIENIX  INS.  CO.  V.  HOWB. 
(Supreme  Court  of  NebnvBlca.   Nov.  20,  1901.) 

BRROSr-RBCORD— BILL  OF  BXCBPnONB-BALB 

—CONFIRMATION. 

1.  A  bill  ot  exceptiona  allowed  and  signed  by 
the  trial  jodge  becomea  a  part  of  the  rec(«d 
in  the  case,  and  its  recitals  cannot  be  impeat^ed 
by  affldaTita  filed  for  that  parpose. 

2.  Keoord  examined,  and  held  to  disclose  no 
error  on  the  part  of  the  court  on  eonflrmation 
of  a  sale. 

Oommlssiooers*  Opinion.  Department  No. 
S,  Appeal  from  District  Court  Webster 
Coun^;  Beall,  Judge. 

"Not  to  be  officially  reported." 

Action  by  the  Phoenix  Insurance  Oompany 
against  William  H.  Howe.  Judgment  for 
plahitlff.  Defendant  appeals.  AlOnned. 

J.  S.  Ollham,  for  appellant  George  W. 
Wright  for  appellee. 

DUFFIE,  C.  This  Is  an  appeal  from  an 
order  confirming  a  sate.  The  bill  of  excep- 
tions allowed  by  the  trial  court  discloses  no 
error  in  the  proceedings.  A  motion  to  con- 
firm the  sale  was  made  May  10,  1898.  The 
court  thereupon  made  an  order  that  the  de- 
fendant and  all  persons  Interested  show 
cause  why  the  sale  should  not  be  confirmed 
by  2  o'clock  p.  m.  of  that  day.  At  2  o'clock 
p.  m.  the  parties  appeared,  and  by  agree- 
ment the  time  to  show  cause  was  extended 
to  5  o'clock  p.  m.,  at  which  time  an  order 
was  entered  confirming  the  sale;  no  objec- 
tions thereto  being  made  by  the  defendant 
This  Is  the  case  as  shown  by  the  record  be- 
fore us.  The  defendant  complains  that  the 
bill  of  exceptions  does  not  (airly  present  the 
proceedings  had  in  the  district  court  If 
the  trial  Judge  refused  to  sign  and  allow  ex- 
ceptions which  correctly  recited  the  proceed- 
ings had  before  him.  the  defendant  had  his 
remedy  to  compel  blm  to  do  so.  The  bill  of 
exceptions,  as  allowed,  becomes  a  part  of 
the  record  of  the  case,  and  this  court  is 
bound  by  what  it  recites,  and  the  statements 
and  affidavits  of  an  attorney  in  the  case  con- 

T 1.  See  Appeal  and  Bzr<f;til(^.^6«<l)0)gl®«- 
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tradlcting  or  qualifying  the  recitals  of  the 
bill  cannot  be  regarded. 

We  recommend  that  the  order  appealed 
from  be  affirmed. 

AXiBERT  and  AMES,  (XX.  concur. 

Affirmed. 

BAOBR  T.  BLAKIL 
<Si^eme  Conrt  of  Nebraaba.   Nor.  20,  1901.) 
JUDOMBNT— VACATION— RBVIBW. 
1.  The  power  of  the  court  to  modify  or  vacate 
(ta  own  jDderments  or  orders  at  the  term  at 
which  they  were  rendered  Is  an  inherent  power, 
tad  exista  independent  of  any  statute,  and  can 
be  reviewed  only  for  an  abuse  of  discretion. 

Commissioners'  Opinion.  Department  No. 
L  Error  to  District  Court,  Lancaster  Coun- 
ty; Holmes,  Judge. 

"Not  to  be  officially  reported." 

Action  by  George  W.  Blake  . against  Frank 
D.  Eager.  Judgment  for  plaintiff.  Defend- 
ant brings  error.  Affirmed. 

J.  C.  McNemcy,  for  plaintlfl  In  error.  F. 
A.  Boebmer.  for  defraidant  In  error. 

DAT,  O.  This  action  was  commenced  by 
Geoi^  W.  Blake  In  the  district  court  of  Ian- 
caster  county  against  Frank  D.  Eager  to  re- 
cover a  balance  alleged  to  be  dne  upon  tiie 
purchase  price  of  certain  Interests  In  a  news- 
paper. Issues  were  Joined,  and  on  March  7, 
1898,  the  case  was  reached  for  trial,  Id  the 
nbscnce  of  the  plaintiff  and  his  attorney,  and 
upon  application  of  defendant  was  dismissed 
without  prejudice,  at  the  costs  of  the  plain- 
tiff. On  March  9,  1898.  the  plaintiff  filed  a 
motion  to  set  aside  the  order  of  dismissal 
and  to  reinstate  the  case.  This  motion  was 
supported  by  affidavits  on  the  part  of  plain- 
tiff's attorney  and  others,  which  clearly  in- 
dicated that  plaintiff  had  not  been  guilty  of 
any  laches  In  looking  after  the  case.  This 
motion  was  entered  upon  the  motion  docket, 
and  submitted  to  the  court,  and  upon  con- 
sideration thereof,  and  at  the  same  term,  the 
order  of  dismissal  was  vacated  and  set  aside 
and  the  cause  reinstated.  The  defendant 
then  filed  a  special  appearance  and  objected 
to  the  Jurisdiction  of  the  court  over  his  per- 
son, for  the  reason  that  no  notice  of  any  mo- 
tion or  application  to  vacate  the  order  of 
dismissal  was  ever  served  on  him.  This 
motion  was  overmled,  and,  defendant  elect- 
ing to  stand  on  bis  special  appearance.  Judg- 
ment was  entered  against  him. 

The  only  qnestlon  presented  by  the  record 
arises  npon  the  ruling  of  the  court  upon  the 
objection  to  Its  Jurisdiction.  The  rules  of 
court  In  that  Judicial  district,  In  so  far  as 
tiiey  have  any  application  to  the  question 
now  being  considered,  are  as  follows:  "To 
entitle  a  motion  or  demnrrer  to  be  heard  on 
any  motion  day,  the  same  must  be  filed  and 
entered  on  the  proper  motion  docket  on  or 

T 1.  8m  Appeal  and  Brror,  vol.  8,  Cent  Dig.  S  8878. 


prior  to  Thursday  of  eacb  week.  A  motion 
or  demurrer  so  filed  and  entered  oo  the 
proper  motion  docket,  with  date  of  entry,  a 
brief  statement  of  the  object  of  the  mo- 
tion, and  the  names  of  the  attorney  of  record 
In  the  cause,  shall  be  notice  thereof  to  the 
opposite  party  In  all  cases  where  a  different 
notice  Is  not  required  by  statute  or  rule  of 
court"  It  is  clear  that  the  plaintiff  com- 
plied with  the  provisions  of  the  foregoing 
rule,  and  the  case  does  not  come  within  the 
exception  therein  stated. 

The  power  of  the  court  to  modify  or  vacate 
its  own  Judgments  or  orders  at  the  term  at 
which  they  were  rendered  Is  an  inherent 
power,  and  exists  independent  of  any  stat- 
ute, and  can  be  reviewed  only  for  an  abuse 
of  discretion.  In  Bradley  v.  Slater,  58  Neb. 
554,  78  N.  W.  1069,  it  Is  said:  "A  court  of 
general  Jurisdiction  possesses  Inherent  pow- 
er to  vacate  or  modify  its  own  Judgments  at 
any  time  during  the  term  at  which  they  are 
pronounced."  The  action  of  the  trial  court 
seems  to  hare  been  prompted  by  a  desire  to 
do  Justice  between  the  parties,  and,  from  the 
record  made,  the  ruling  was  eminently  Just 
and  right.  No  prejudice  has  resulted  to  the 
defendant  by  having  the  case  reinstated. 

In  our  opinion  the  ruling  of  tile  court  was 
right,  and  we  therefore  recommend  that 
the  case  be  affirmed. 

HASTlNaS  and  EIRKPATBIGK,  CO.. 
concur. 

Affirmed. 


WESTINQH0U8B  OO.  r.  TILDBN. 

(Supreme  Court  of  Nebraska.    Oct  1.  1901.) 

PRINCIPAL  AND  AGENT— RBCOVBRT  OF  COU- 
PEN8ATI0K. 

1.  An  agent  for  the  sale  of  machinery,  whose 
commission  is  to  be  paid  when  notes  talcra  on 
sales  are  collected,  or,  at  the  option  of  his  pria- 
cipal,  by  torning  over  to  him  such  notes  of 
average  date  of  maturitr  as  would  In  amount 
cover  his  commission,  may  maintain  an  actioa 
against  his  principal  for  the  amount  of  his  com- 
mission, prior  to  the  collection  of  the  notes, 
where  the  principal  has  for  an  uoreasonaUe 
length  or  time  neglected  to  enforce  coltectioD. 

2.  Evidence  examined,  and  Judgment  bi  favor 
of  the  plaintiff  modified  and  affirmed. 

Commissioners'  Opinion.  Department  No. 
8.  Error  to  District  Court;  York  County; 
Sec^wlck.  Judge. 

"Not  to  be  officially  reported.** 

Action  by  Joslah  H.  Tllden  against  the 
Westingbouse  Company.  Judgment  for  plain- 
tiff.  Defendant  brings  error.  Modified. 

Mockett  &  Polk  and  Charles  F.  Stroman. 
for  plaintiff  in  error.  N.  T.  Harlan,  for  de- 
fendant in  error. 

DUFFIE,  a   This  case  was  before  this 
court  at  a  former'  term,  and  the  Judgment  lii 
favor  of  the  plaintiff  below  was  reversed. 
;  See  56  Neb.  129,  76  N.-W.^ilft.   A  statement 
:  of  the  case  foQiSd^tg  >1ljb^^^y^A^nIon  Is  as 
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followa:  "JoBiah  H.  TUden  for  several  yean 
acted  as  agent  for  the  Weatli^bonBe  Oompa- 
nj  la  Klling  farm  machinery,  and  broosht 
tUi  suit  to  recora  moneys  alleged  to  be 
dne  tor  serrlcea,  for  commlealons  on  goods 
sold,  and  for  moneys  paid  at  the  defendant's 
request  The  petition  alleged  three  written 
contracts— one  for  the  year  18SS,  one  for 
and  one  for  189(K-and  recoTery  was 
sought  only  on  the  basis  of  tiiese  contracts. 
A  verdict  was  returned  within  the  amount 
all^^  in  the  petition  to  be  due,  but  for 
more  than  that  amoimt  deducting  therefrom 
claims  admitted  during  the  trial  to  be  er- 
roneoaa.  A  remittitur  of  $7S  was  entered, 
aad  Judgment  rendered  for  the  remainder." 

By  the  terms  of  the  contract,  Tllden  was 
required  to  take  notes  to  the  company  for 
deferred  payments  on  all  machinery  sold, 
and  transmit  them  to  the  company.  On  cash 
payments  he  was  allowed  to  retain  his  com- 
miwion,  but,  as  to  deferred  payments,  the 
contract  was  explicit  that  the  company  should 
mnlt  hla  commission  only  in  proportion  as 
payment  should  be  actually  made.  A  large 
pirt  of  the  recoTery  In  the  former  case  was 
(or  commission  represented  by  nnpald  notes, 
and  an  Instruction^of  the  court  permitted 
a  recovery  in  such  case,  provided  the  de- 
fendant had  refused  to  turn  the  notes  over 
for  plaintiff  to  collect,  and  bad  failed  to  use 
reasonable  diligence  whereby  the  notea  would 
hare  been  collected.  It  was  principally  upon 
tbe  giving  of  this  Instruction  that  the  for- 
nix case  was  reversed,  this  court  saying: 
"Tbere  was  no  reauirement  In  the  contract 
tliat  the  defendant  slioutd  send  the  notes  to 
plalnticr  for  collection,  and  there  was  no 
averment  In  tbe  petition  that  the  defendant 
had  by  its  negligence  failed  to  collect  tbe 
notes." 

Upon  the  case  being  ronanded  to  tbe  dis- 
trict court  for  a  second  trial,  the  plaintlCT, 
on  April  21.  1890,  filed  an  amended  petition, 
claiming  commissions  on  all  which  bad  been 
collected  to  that  date,  and  also  as  to  notes 
which  were  then  uncollected.  The  petition 
charged  "that  the  defendant  was  careless 
and  grossly  negligent  in  looking  after  the 
collection  of  tbe  same,  and  If  said  notea  are 
still  unpaid,  as  plaintiff  is  Informed  and  be- 
lieves, it  Is  through  the  carelessness  and  neg- 
ligence of  tbe  defendant,  and  the  plaintiff  la 
entitled  to  full  commission  on  said  notes." 
The  case  was  tried  to  the  court,  a  Jury  be- 
ing waived,  and  the  court  made  a  special 
finding  as  to  the  several  matters  in  dispute 
between  the  parties.  Judgment  was  entered 
for  tbe  plaintiff  in  the  sum  of  ffj06.2tt,  from 
which  Judgment  tbe  case  Is  brought  here  on 
OTor. 

One  of  the  errors  complained  of  is  that  the 
court  allowed  a  recovery  on  what  Is  termed 
"oneamed  commission."  The  ninth  para- 
graph of  the  contract  t>etween  the  parties 
provided.  In  substance,  that  Tllden  was  to 
take  cash  or  notes  on  all  sales  made  for  the 
company.    Where  notes  were  taken  they 


were  to  be  sent  to  the  company,  and,  when 
collection  was  made,  the  company  was  to 
remit  to  Tllden  such  proportionate  share  of 
tbe  collection  as  amounted  to  his  commis- 
sion on  the  collection  made,  or,  at  its  option, 
the  company  had  the  right  to  turn  over  to 
Tllden,  out  of  the  notes  taken  by  him,  such 
notes  as  would  In  amount  cover  bis  commis- 
sion. It  will  be  seen,  therefore,  that  Tllden 
was  entitled  to  his  commission  on  deferred 
payments  only  when  collections  were  made 
by  the  company,  and  part  of  the  '^unearned 
commissions"  spoken  of  above  are  the  com- 
missions due  Tllden  on  payments  made  to 
tbe  company  on  notes  collected  between  the 
date  of  tbe  filing  of  the  original  petition  In 
this  case  and  the  time  of  filing  the  amended 
petition  upon  which  the  case  was  tried. 

Tbe  object  which  the  plaintiff  had  in  view 
fa  filing  an  amended  petition  was  undoubted- 
ly to  claim  commission  due  him  on  collec- 
tions made  after  the  commencement  of  the 
action  and  the  date  on  which  the  amended 
petition  was  filed.  The  more  regular  course 
would  undoubtedly  tiave  been  to  file  a  sup- 
plemental petition,  setting  up  the  fact  that 
coDomisslons  were  due  the  plaintiff  on  mon- 
eys collected  by  the  defendant  since  the  ac- 
tion was  commenced,  but  no  objection  ap- 
pears to  have  been  made  to  the  trial  court 
to  the  course  pursued.  No  objection  was  In- 
terposed that  tbe  amended  petition  made  a 
claim  for  commission  not  due  when  the  ac- 
tion was  commenced,  and  we  incline  to  the 
opinion  that  under  these  circumstances  tbe 
district  court  committed  no  error  In  treating 
the  amended  petition  as  a  supplemental  peU- 
tion,  and  allowed  the  plaintiff  to  recover  tor 
the  commission  included  in  the  amended 
petition  and  not  embodied  in  the  original. 

By  the  terms  of  the  agreement  between 
the  parties,  the  collection  of  all  notes  was 
left  to  the  defendant  The  evidence  Is  clear 
that  the  defendant  was  negligent  In  the  col-' 
lection  of  these  notes.  Under  the  terms  of 
the  contract  tbe  defendant  owed  the  plaintiff 
the  duty  of  reasonable  diligence  in  the  col- 
lection of  these  claims.  If  It  desired  to  ex- 
tend time  to  its  patrons,  it  bad  no  legal  right 
to  ask  the  plaintiff  to  await  their  convenience 
in  tbe  collection  of  tbe  amount  due  him  as 
commission  on  these  notes.  We  think  that 
the  facta  amply  Justify  the  court  in  finding 
that  the  plaintiff  was  entitled  to  recover  for 
the  amount  of  his  commission,  although  not 
collected  by  the  defendant  because  of  the 
negligence  of  the  defendant  In  making  collec- 
tions. 

One  item  of  dispute  grows  out  of  the  fifth 
finding  of  the  court  It  is  as  follows:  "(5) 
The  court  further  finds  that  on  or  about  the 
13th  day  of  August  1889.  the  plaintiff,  as  the 
agent  for  the  defendant,  sold  one  of  the  de- 
fendant's thrnshlng  outfits,  consisting  of  an 
engine  and  separator,  to  Joseph  Moist  for 
the  agreed  price  of  $1,700,  and  took  there- 
for flOO  cash,  and  the  pron^ssory  notes  of 
said  Moist;  said  not^gtM^SBydefUfiMg^iC  ' 
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lows:  One  for  fSOO.OO,  due  December  1, 
1SS9.  one  for  ¥5S0.00.  due  December  1,  1890; 
and  for  $550.00,  due  December  1,  1891;  all 
of  said  notes  being  dated  August  13.  1889, 
and  bearing  Interest  at  aeTon  per  cent  per 
annum.  That  In  tbe  year  1887  the  defend- 
ant shipped  the  said  thrashing  outfit  to  Lin- 
coln, Nebraska,  to  be  there  exhibited  at  the 
State  Fair  then  held,  and  tbe  plaintiff,  as  Its 
agent,  did  so  exhibit  It  at  said  fair;  and 
afterwards  the  defendant  caused  said  thrash- 
ing outfit  to  be  shipped  to  Bradsbaw,  Ne- 
braska, and  the  said  outfit  was,  at  the  time 
of  entering  Into  the  agency  contract  between 
tbe  plaintiff  and  defendant,  being  stored  at 
Bradshaw  by  the  plaintiff  for  the  defendant. 
Ttiat  the  notes  glyen  for  said  outfit  have 
been  paid  In  full;  and,  as  a  matter  of  law, 
the  court  concludes  that  the  plaintiff  Is  not 
liable  to  the  defendant  for  freight  charges 
on  said  machine,  and  Is  entitled  to  recover 
bis  commission  thereon,  amounting  to  $189.00, 
wltb  interest  thereon."  The  contracts  of 
agency  for  the  years  above  mentioned  were 
all  in  the  same  terms,  with  the  exception 
of  the  commissions  to  be  paid  to  Tilden. 
In  all  of  these  contracts  the  plalntifl  agreed 
to  pay  the  freight  charges  on  machines  ship- 
ped to  him. 

Tbe  plaintiff  desired  to  exhibit  one  of  the 
defendant's  machines  at  the  State  Fair  held 
In  Lincoln  in  tbe  fall  of  1887,  and,  relating 
to  this,  tbe  company  wrote  to  Tllden  as  fol- 
lows: "We  are  in  receipt  of  your  favors  of 
the  9th  and  llth,  and  note  contents.  Will 
ship  repairs  ordered  by  express  at  cmce.  In 
regard  to  Fair  rig  will  say  we  are  perfectly 
willing  to  send  one  and  advance  the  freight, 
but  would  expect  you  to  provide  storage  and 
keep  the  machinery  insured,  if  not  sold,  and 
pay  expense  of  exhibiting  at  Fab:,  which 
should  not  be  large.  We  would,  however, 
make  the  discount  from  regular  list  20%,  in 
place  of  15  as  beretofra'e,  on  this  and  any 
other  machinery  sold  this  season."  We  can- 
not discover  In  this  letter  any  agreement  on 
the  part  of  tbe  company  to  be  chargeable 
With  the  freight  The  course  of  business,  as 
we  understand  It,  was  for  Tilden  to  order 
machines  as  he  made  sales,  and  it  would 
hardly  be  expected  he  should  pay  freight  on 
a  machine,  for  the  purpose  of  exhibiting  it 
at  the  State  Fair,  unless  a  sale  was  after- 
wards made.  For  this  reason,  as  we  under- 
stand it,  the  company  agreed  to  advance  the 
freight;  but.  If  a  sale  of  tbe  machine  was 
afterwards  made  by  Tllden,  he  would  be 
charged  up  with  the  freight  the  same  as  on 
all  other  machines  which  were  ordered  by 
him.  The  freight  in  this  case  was  $128, 
which  amount  should  have  been  charged  to 
the  plaintiff,  and  the  Judgment  In  bis  favor 
reduced  by  that  amount. 

The  plaintiff  in  error  further  complains 
that  the  court  allowed  Interest  upon  the  com- 
missions due  on  tbe  notes.  From  the  ninth 
paragraph  above  referred  to  It  will  be  seen 
that  one  method  of  paying  tbe  commiaslons 


due  the  plaintiff  on  account  of  notes  taken 
on  sales  made,  was  by  turning  over  to  him 
a  proportionate  share  of  the  notes.  If  the  com- 
pany so  elected.  Whether  this  was  done  In 
any  Instance  does  not  appear,  but,  if  done, 
the  plaintiff  would  certainly  be  entitled  to 
the  interest  on  the  notes  set  aside  to  him  In 
payment  of  commission.  This  evidently  con- 
templates that  the  plaintiff  had  an  Interest 
In  the  notes  to  the  extent  of  his  commission, 
and,  If  BO,  he  was  entitled  to  the  interest  ac- 
cruing upon  his  pn^rtlonate  share  of  tbe 
notes.  The  condition  of  tbe  record  is  in  such 
shape  that  we  cannot  be  certain  that  we  have 
correctly  stated  the  account  between  tbe  par- 
ties. We  have  endeavored  to  arrive  at  a  Just 
conclusion,  and  that  by  a  modlficattcm  of  the 
judgment  by  requiring  the  plaintiff  below  to 
remit  tbe  sum  of  $128  erroneously  allowed 
for  freight  on  what  Is  known  as  the  "State 
Fair  rig."  wlU  do  justice  to  the  parties  as 
nearly  as  can  be  aBCertaingd  from  the  record 
before  u^ 

We  therefore  recommend  that  the  plaintiff 
below  be  permitted  to  remit  the  sum  of  $128 
from  the  judgment  In  bis  favor,  and  tbat  the 
judgment  as  thus  modified,  be  affirmed. 

ALBERT  and  AM£S,*Ca.  concnc 

Remittitur. 

SULLIVAN.  J.,  absent,  not  voting. 


KLINQENFELD  v.  HOUGHTON  et  al. 
(Sapreme  Court  of  Nebraska.   Nov.  20,  1901.) 

MORTOAOB-FORECLOSnRB— LEGAL  PROCEED- 
INOS  TO  COLLECT— DEFAULT  IN  INTEREST. 

1.  Evidence  of  negotiations  for  a  settlement 
and  an  exteusion  of  time  by  payment  of  inter- 
est, and  of  efforts  to  avoid  a  suit  being  brought 
on  a  mortgage,  and  of  declarations  tbat  if  suit 
was  brongot  a  stay  would  be  taken,  heJd  to  sup- 
port finding  tliat  legal  proceedings  had  not  been 
taken  to  collect  debt  secured  by  mortgage. 

2.  On  a  note  bearing  6  per  cent,  interest  bnt 
providing  that  all  should  become  dae  at  option 
of  bolder  on  a  default  of  interest,  and  bear  10 
per  cent,  per  annmn  from  maturity,  holder  not 
entitled  to  higher  rate  till  option  declared— in 
this  case  by  suit 

CommlBslon«ra*  Opinion.  Department  No. 
1.  Appeal  from  District  Cour^  Dawes  Coun- 
ty; Klnkald.  Jndg& 

"Not  to  be  officially  reported." 

Action  by  Henry  Kllngenfeld  against  Fred 
J.  Houghton  and  others.  Judgment  for  plain- 
tiff.  D^endants  appeal.  Affirmed. 

Allen  a.  Fisher,  for  appellants.  A.  W. 
Crites,  tor  appellee. 

HASTINGS.  0.  Appeal  from  a  decree  in 
foreclosure,  from  Dawes  county,  of  a  mort- 
gage dated  January  2.  1893,  and  filed  for  rec- 
ord January  25,  1803,  to  secure  a  note  for 
$525,  and  Interest  coupons,  at  6  per  cent,  per 
annum.  The  note  contained  a  provision  that 
it  the  interest  was  not  paid  when  due,  tbe 
principal  note  $t;e^si]@®i^  [^d  pay- 
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able,  iritbout  notice,  at  tbe  optloa  of  the  le- 
gal bolder,  and  bear  interest  at  tbe  rate  of 
10  per  cent,  per  annum  after  maturity.  Tbe 
mortgage  provided  for  a  sale  of  tbe  property, 
and  payment  ot  tbe  amount  due  on  tbe  note, 
according  to  tbe  terms  tbereof,  at  any  time 
after  default  made.  An  answer  was  filed  by 
appellant  Joseph  B.  Moran,  claiming  a  Judg- 
ment wbose  date  Is  not  alleged,  and  whlcb  Is 
asaerted  to  be  a  lien  upon  tbe  premises  to 
the  amount  of  $270  and  costs.  To  tbls  a  re- 
ply was  filed,  alleging  that  tbls  Judgment 
was  obtained  December  15,  1893,  and  at  tbat 
time  and  ever  since  tbe  premises  were  the 
liomestead  of  Fred  J.  Houghton  and  Maggie 
Houghton,  and  the  Judgment  no  lien.  An  an- 
swer was  filed  by  tbe  defendants  Fred,  and 
Maggie  Hougbton,  asserting,  first,  that  there 
was  no  cause  of  action  In  plaintiff's  petition; 
second,  a  general  denial;  third,  denying  the 
corporate  existence  of  the  banking  and  tmst 
company:  fourth,  denying  the  ownership  of 
Kilngenfeld,  and  alleging  his  disqualifica- 
tion, as  an  alien,  to  bold  real  estate;  fifth, 
denying  that  tbe  plalntltt  had  any  Interest  in 
tbe  action,  and  alleging  tbat  it  was  brought 
by  and  tar  tbe  banking  and  trust  company 
sod  Its  recelrer;  sixth,  denying  any  assign* 
ment  to,  or  payment  of  consideration  for  such 
asstgnment  by,  plaintiff;  seventh,  alleging 
nsory  in  tbe  loan;  and,  eighth,  that  the  ac- 
tion waa  prematurely  brought  At  the  trial 
the  notes,  mortgage,  and  assignment  were 
admitted  in  evidence  over  defendants'  objec- 
tion, and  also  four  tax  receipts.  Evidence 
waa  also  produced  of  n^otlations  between 
plsiDtUTs  attorney  and  defendants  for  set- 
tlement of  the  claim,  of  the  threatening  of 
salt,  and  of  the  solicitation  of  defendants 
tbat  no  suit  be  brought,  and  of  promises  to 
t>a.r.  One  witness  testified  to  a  computation 
of  tbe  amount  due  on  the  mortgage  at  $794.- 
fi5,  and  for  taxes  of  $150.60;  making  a  total, 
as  stated  In  tbe  record,  of  $914.05.  Defend- 
ants moved  to  dismiss  because  of  tbe  insuf- 
ticleney  of  tbe  testimony,  and  that  the  suit 
was  premature,  which  was  overruled.  They 
then  offered  In  evidence  some  depositions 
taken  by  tbe  plaintiff,  which  were  objected  to 
on  the  ground  that  they  did  not  support  de- 
fendants' allegations,  whlcb  objection  was 
snstained.  and  no  other  evidence  offered  on 
the  part  of  defendants.  Decree  was  entered 
for  $944.05. 

On  appeal,  defendants  claim  that  no  eri- 
ijence  was  Introduced  as  to  the  priority  of 
plaintiff's  lien  over  that  of  Moran's  Judgment. 
To  tbls  it  need  only  be  said  tbat  no  evidence 
whatever  was  produced  tbat  Moran  held  any 
Judgment,  or  tbat  anything  was  due  upon 
it  The  reply  admits  Its  existence,  but  does 
not  admit  any  priority.  It  alleges  that  the 
Judgment  was  obtained  in  December,  18^, 
Tbereas  plaintiff's  mortgage  was  filed  In  Jan- 
nary  of  that  year.  On  behalf  of  defendants 
Hongliton,  it  is  claimed  tbat  there  was  no 
proof  that  plaintiff  owned  the  note,  but  tbe 
anlgnmeDt  ot  the  mortgage,  which  cotalnly 


would  carry  with  It  the  note,  Is  In  the  record, 
and  seems  to  have  been  properly  admitted. 
Appellants'  claim  that  all  defenses  good 
against  the  original  liolder  are  good  against 
these  notes  may  be  allowed.  They  do  not 
Reem  to  have  been  indorsed,  and  In  the  ab- 
sence of  such  indorsement,  of  course,  any 
defense  against  tbem  in  tbe  hands  of  the 
original  bolder  was  still  available,  but  none 
such  was  attempted  to  be  proven. 

There  are  only  two  questions  In  the  rec- 
ord; one  being  whether  or  not  there  Is  suffi- 
cient evidence  that  no  other  action  had  been 
brought,  to  uphold  the  finding  of  the  court, 
under  tbe  rule  of  Jones  v.  Burtis,  67  Neb. 
694,  78  N.  W.  261.  To  this  It  to  to  be  said 
tbat  the  notes  are  without  Indorsement,  or 
Indication  of  any  other  action  having  been 
brought  upon  them.  It  appears  from  the  evi- 
dence of  plalntiflTs  attorney  that  he  was  well 
acquainted  with  the  defendants  Houghton; 
that,  Just  before  tbe  commencement  of  this 
action,  he  visited  tiiem,  presented  these  docu- 
ments, and  asked  payment,  and  offered  to  ac- 
cept payment  of  tbe  interest  then  due,  and 
give  an  tension  of  the  time  for  payment 
of  tbe  balance;  tbat  defendants  said  they 
owed  the  notes,  and  Intended  to  pay  tbem, 
but  could  not  do  so  Just  then,  and  would  see 
what  tbey  could  do;  that  afterwards  F.  J. 
Houghton  said  he  found  himself  unable  to 
raise  money  to  make  payment  of  the  interest, 
but  would  as  soon  as  be  could;  tbat  he  did 
not  want  suit  brought  on  the  notes,  and  was 
told  that  instructions  were  peremptory  to 
commence  action  if  not  paid,  and  the  instmc- 
tions  were  shown  him— that  the  interest  must 
be  met,  or  suit  brought— and  he  then  said 
that,  if  suit  must  be  brought,  he  would  take 
a  stay,  and  would  be  ready  and  shape  him- 
self up  so  be  could  take  care  of  it  It  would 
seem  that  this  was  sufficient,  prima  facie,  to 
warrant  tbe  court  in  concluding  tbat  no  pre- 
vious action  had  bet-n  bronpht,  and  that  there- 
fore this  objection  to  tbe  decree  Is  not  good. 

The  only  remaining  question  is  as  to  tbe 
amount  due  at  tbe  time  of  this  foreclosure. 
By  the  terms  of  the  note,  tbe  whole  amount 
was  to  become  due  and  payable,  without  fur- 
ther notice,  at  the  option  of  the  legal  bolder, 
and  bore  Interest  at  tbe  rate  of  10  per  cent, 
after  maturity.  There  is  no  indication  In 
this  record  of  any  option  to  declare  the  whole 
amount  due.  In  fact,  tbe  tratimony  indi- 
cates the  reverse  of  such  intention  prior  to 
the  beginning  of  the  action,  which  was  on 
September  29, 1897.  It  does  not  appear  that 
any  interest  was  ever  paid.  The  amount 
due  on  the  mortgage  would  therefore  be 
$625,  and  «  per  cent  Interest  to  September 
29,  1897,  together  with  interest  on  the  cou- 
pons after  their  maturity  at  .10  per  cent  per 
annum,  under  the  agreement  We  therefore 
altow,  as  tbe  amount  of  this  decree,  $525,  Its 
principal;  9  coupons,  of  $15.75  each,  amount- 
ing to  $141.76;  Interest  on  each  coupon  from 
its  maturity  to  the  commraicement  of  the  ac- 
tion, amounting  In  ftnigl)KW.f77^^)^ 
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6  per  cent  on  $525  from  July  Ist,  when  the 
ninth  coupon  matured,  to  September  29th, 
when  the  action  was  begun,  $7.62;  making  a 
total  due  on  the  notes  at  commencement  of 
action  $706.14.  And  to  this  should  be  added 
10  per  cent  upon  $525  from  the  institution  of 
the  action,  September  29,  1897,  to  March  9, 
1898,  when  the  decree  was  rendered,  viz., 
$23.33;  making  a  total,  of  $729.47  due  on  the 
mortgage,  by  Its  terms,  when  the  decree  was 
rendered,  besides  the  taxes.  The  taxes  paid, 
of  which  the  receipts  are  by  the  mortgage 
agreed  to  be  evidence,  and  which  bear  10  per 
cent  interest,  were  $36^3,  December  18, 
1894;  $32.16,  December  18,  1894;  $26.88,  Sep- 
tember 25.  1895;  and  $13.46,  October  21, 
1S96.  These  were  the  receipts  sabmltted  In 
evidence.  They  did  not  correspond  with  the 
allegations  of  the  petition.  The  amount  of 
those  payments  at  the  date  of  the  decree 
was  $139.47.  The  amount  of  the  payments 
allied  In  tbe  petition  is  only  $94.89.  The 
rec^pts,  however,  were  admitted  in  evidence, 
and  will  be  counted  at  their  face.  The 
amount  due,  therefore,  at  the  time  of  this 
decree,  on  both  notes  and  taxes,  was  $868.94, 
Instead  of  $944.06,  as  the  decree  redtes;  and 
it  should  be  reduced  to  tiie  true  amount  of 
$868.94. 

It  is  therefore  recommended  that  the  de- 
cree of  March  9,  1898,  be  modified,  and  re- 
duced to  the  amount  of  $868.94,  bearing  in- 
terest at  10  per .  cent  per  annum  from  Its 
date^  and  be  affirmed  aa  to  such  amount 

DAT  and  KIKEPATBICK,  GO.,  concur. 

Affirmed. 


WATERS  T.  RAKER. 

(Sopreme  Oonrt  of  Nebraska.   Nor.  20,  19(a.) 

JUDOMBNI^UOnON  TO  VACATB-TBNDER  OF 
ANSWER. 

1.  A  party  served  by  publication,  who  seeks 
to  vacate  a  judgment  after  the  term  at  which 
it  was  rendered,  must  tender  an  answer  with 
his  application  to  vacate,  showing  a  valid  de- 
fense; and,  to  entitle  him  to  relief,  the  court 
must  adjudge  that  snch  deCenee  is  prima  facie 
valid. 

Oommissloners'  Opinion.  Department  Na 
1.  Error  to  District  Oourt,  Gasa  County; 
Ramsey,  Judge. 

"Not  to  be  officially  reported." 

Action  by  William  S.  Waters  against  Cath- 
erine M.  Raker.  Judgment  for  defendant, 
and  plaintiff  brings  error.  Reversed. 

Saml.  M.  Chapman,  for  plaintiff  In  error. 
J.  H.  Halderman,  for  defendant  In  error. 

DAY,  0.  On  September  11,  1896,  William 
S.  Waters  commenced  an  action  In  the  dis- 
trict court  of  Cass  county  against  Catherine 
M.  Rflker  to  recover  on  account  of  certain 
amounts  paid  out  by  him  at  tbe  instance  of 

V 1.  at*  Judmint,  vol.  M,  Ctnt  Dig.  i|  ffl,  »S, 


the  defendant,  and  for  her  use  and  benefit 
Defendant  being  a  nonresident,  an  attach- 
ment was  issued  on  that  ground,  and  levied 
upon  certain  lots  owned  by  her.  Service  of 
summons  could  not  be  made  personally  up- 
on the  defendant,  and  a  notice  was  served  by 
publicaUon.  On  March  23,  1897— that  being 
one  of  the  days  of  the  March  term  of  said 
court— Judgment  was  rendered  In  favor  of 
the  plaintiff  for  $60.10,  together  with  inter- 
est and  costs.  The  Judgment  contained  a 
recital  as  follows:  "That  the  defendant  has 
been  duly  served  with  due  and  lawful  no- 
tice of  tbe  pendency  of  said  action  in  said 
case;  that  she  was  three  times  called  in 
open  court  to  appear,  accept  demur,  or  an- 
swer to  tbe  plaintiff's  petition,  and  came  not 
but  made  default"  The  March  term  of  court 
adjourned  sine  ^e  on  May  15,  1897.  On 
May  26,  1897,  the  defendant  appeared  special- 
ly, and  filed  a  motion  to  set  aside  and  vacate 
tbe  judgment  upon  tbe  ground  that  no  valid 
service  by  publication  of  notice  was  ever 
obtained  on  ber.  Tbe  basis  of  this  contention 
was  an  allegation,  auppwted  by  affidavit 
that  the  newspaper  In  which  the  notice  was 
published  did  not  have  tbe  requisite  bona 
fide  circulation  to  authorize  it  to  publish  legal 
notices.  On  January  24,  1898— being  a  day 
of  the  November,  1897,  term  of  the  court— the 
motion  was  sustained,  and  the  Judgment  va- 
cated and  set  aside.  From  this  Judgment  of 
tbe  court  Tacatli^  and  setting  aside  its  for- 
mer judgment,  the  plaintiff  bai  brought  tbe 
case  on  error  to  this  court 

It  will  be  noted  that  tbe  order  complained 
of  was  entered  at  the  term  subsequent  to  tbe 
rendition  of  the  original  judgment  Section 
602  of  the  Code  of  Civil  Procedure,  in  so  far 
as  it  has  any  application  to  the  question 
now  presented,  provides  as  follows:  "A 
district  court  shall  have  power  to  vacate  and 
modify  its  own  Judj^ments  or  orders  after 
tbe  term  at  which  said  judgment  or  order 
was  made.  •  •  •  Second.  By  a  new  trial 
granted  in  proceedings  against  defendants 
constructively  summoned  as  provided  In  sec- 
tion seventy-seven  (77)."  Section  606  Is  as 
follows:  "A  judgment  sliall  not  be  vacated 
on  motion  or  petition  until  It  is  adjudged  that 
there  is  a  valid  defense  to  the  action  In 
which  the  Judgment  is  rendered,  or,  if  tbe 
plaintiff  seeks  Its  vacation,  that  there  Is  a 
valid  cause  of  action;  and  where  a  Judgment 
Is  modified,  all  liens  and  securltlea  obtained 
under  It  shall  be  preserved  to  the  modified . 
Judgment"  Section  77  provides  that  "serv- 
ice may  be  made  by  publication  in  either  of 
the  following  cases:  In  actions  brought 
against  a  non-reEddent  of  this  state,  or  a  for- 
eign corporation,  having  in  this  state  prop- 
erty or  debts  owing  to  tbem  sought  to  be 
taken  by  any  of  the  provisional  remedies  or 
to  be  appropriated  In  any  way."  Section  S2 
provides:*  "A  party  against  whom  a  Judg- 
ment or  order  has  been  rendered  wlthoat  oth- 
er service  than  by  pubUoatlon  ,ln^,^wspa- 
per.  mar.  at  any^eliS^^&BRVI^rtiDi  afte^ 
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tbe  date  of  tbe  Jadgmait  or  order  have  tbe 
same  opened  and  be  let  In  to  defend;  before 
the  judgment  or  order  shall  be  opened,  the 
applicant  ehall  give  notice  to  the  adverse 
party  of  his  Intention  to  make  such  an  appli- 
cation, and  shall  file  a  full  answer  to  tbe 
petition,  pay  all  costs.  If  tbe  court  require 
tbem  to  be  paid,  and  make  It  appear  to  the 
satiafaction  of  tbe  court,  by  affidavit,  tbat 
daring  tbe  pendency  of  the  action,  he  had 
no  actual  notice  thereof  in  time  to  appear 
In  court  and  make  his  defense." 

In  rapport  of  the  motion  to  vacate  the 
Judgment,  the  affidavit  of  tbe  defendant  was 
filed,  diseloelnff  that  she  bad  no  notice  of 
tbe  pendency  of  tbe  suit  until  after  Judg- 
ment was  rendered,  and  that  she  had  a  valid 
defense  to  tbe  claim  of  the  plaintiff.  The 
defendant  tendered  no  answer  to  tbe  plaln- 
tifTs  claim.  The  motion  was  presented  upon 
the  theory  of  a  special  appearance  for  the 
purpose  of  tbe  motion  only.  The  Judgment 
vacating  the  former  Judgment  was  based  up- 
on tbe  finding  that  no  legal  service  of  sum- 
mons wag  made  upon  the  defendant  as  re- 
qnired  by  law.  In  Gilbert  v.  Marrow,  54 
Neb.  77,  74  N.  W.  420,  it  is  said:  "A  party 
who  seeks  the  vacation  of  a  Judgment  after 
the  term  at  which  It  was  rendered  must  al- 
lege and  prove  tbat  he  has  a  valid  cause  of 
action  or  defense,  and,  to  entitle  him  to  re- 
lief, the  court  must  adjudge  tbat  such  cause 
of  action  or  defense  is  prima  facie  valid." 
In  Bond  T.  Wycoff,  42  Neb.  214,  60  N.  W. 
5«i  it  Is  held:  "Where  Judgment  on  de- 
fault has  been  entered  by  the  county  court 
against  a  defendant,  and  which  be  seeks  by 
motion  to  have  vacated  because  the  same 
ivas  prematurely  rendered,  tbe  motion  must 
l«  accompanied  by  an  answer  showing  a 
oteritorious  defense,  either  In  whole  or  In 
part,  to  the  action.  If  no  defense  la  alleged, 
it  iB  not  error  to  overrule  the  motion  to  va- 
cate the  judgment"  In  Gilcrest  v.  Nantker. 
47  Neb.  58,  66  N.  W.  16,  it  is  said:  "This 
court  has  held,  where  a  defendant  petitions 
for  a  sew  trial  after  the  term  at  which  judg- 
ment was  entered,  be  must  plead  the  facts 
showing  that  hia  alleged  defense  Is  meri- 
torious; otherwise  his  application  will  be  de- 
fective. Gould  V.  Loughran,  10  Neb.  392  [27 
S.  W.  397];  Chicago,  B.  &  Q.  K.  Co.  v.  Man- 
ning, 23  Neb.  652  [37  N.  W.  462];  Osborn  v. 
Gehr,  2»  Neb.  661  [46  N.  W.  84];  Hartford 
Fire  Ins.  Co.  v.  Meyer,  30  Neb.  135  [46  N.  W. 
292,27  Am.  St.  Rep.  384];  Hughes  v.  Housel, 
33  Neb.  703  [50  N.  W.  1127];  Petalka  v.  FItle, 
33  Neb.  756  [61  N.  W.  131]."  Tbe  defend- 
ant has  the  nndonbted  right  to  have  the 
judgment  vacated,  but.  In  order  to  avail  her- 
self of  this  right,  she  mmt  bring  herself 
wlttalc  the  rule  prescribed  by  the  statute, 
whldi  not  only  provides  tbe  reasons  for 
which  the  court  may  vacate  and  set  aside  a 
judgm«>t  rendered  at  a  former  term,  but 
■tee  prescribes  tbe  procedure.  Brown  v.  Con- 
ger, 10  Neb.  239,  4  N.  W.  1000;  Savage  v. 
Aiken,  14  Neb.  aifl^  U  N.  W.  698.  ▲  party 


desiring  to  avail  himself  of  tbe  provisions 
of  tbe  statute  must  comply  with  their  re- 
quirements. The  defendant  here  has  sought 
to  avail  herself  of  the  remedy  by  a  so-called 
special  appearance.  No  answer  is  tendered, 
and  no  defense  suggested.  It  follows  tbat 
tbe  learned  district  judge  erred  In  setting 
aside  the  former  Judgment  upon  a  special 
appearance  and  showing  of  the  defendant. 

It  Is  therefore  recommended  that  the  judg- 
ment be  reversed,  and  the  cause  remanded. 

HASTINGS  and  KIBKFATRICE,  OC, 
concur. 

Bevoved  and  remanded. 


UNION  INS.  CO.  OF  LINCOLN  v.  McCTTL- 
LOUGH. 

(Supreme  Court  of  Nebraska.   Dea  18,  1001.) 

MARRIED  WOMAN— INSURANCE  ON  PROFBRTT 
—RIGHTS  OF  HUSBAND— APPLICATION— CON- 
DITIONS —  VACANCY  OP  PREMISES  —  DB- 
FBNSK8. 

1.  The  fact  that  the  basband  of  a  married 
woman  signs,  with  ber,  an  application  for  in- 
surance on  her  sepamte  property,  does  not  In- 
vest him  with  any  right  or  interest  in  the  pol- 
icy iisued  on  such  application,  and  in  which 
the  woman  alone  is  named  as  tbe  insured. 

2.  Where,  In  an  application  for  insurance, 
the  premises  are  described  as  in  posseasion  of 
a  tenant,  a  provision  in  the  policy  that  it  ghonld 
become  Toid  if  the  premises  became  vacant  or 
unoccupied  is  not  violated  by  such  a  vacancy  as 
is  occasioned  by  the  removal  of  the  tenant  in 
posseasion  to  allow  the  entry  of  another  ten- 
ant 

3.  That  an  Insured  building  was  burned  by 
a  third  partr  is  no  defense  to  an  action  on  the 
policy,  in  tne  abaence  of  a  showing  that  the 
party  Insured  was  privy  to  such  burning. 

Commissioners'  Opinion.  Department  No. 
3.  Error  to  District  Court,  Dawson  County; 
Sullivan,  Judge. 

"Not  to  be  officially  reported.*' 

Action  by  Eliza  McCullough  against  the 
Union  Insurance  Company  of  Lincoln.  Judg- 
ment for  plalntlfL  Defendant  brings  error. 
Affirmed. 

Francis  G.  Hamer  and  Thos.  Hamer,  for 
plaintiff  in  error.  H.  M.  Sinclair  and  Geo. 
C  Gillan,  tor  defendant  In  error. 

DUFFIE,  C.  May  22,  1897,  the  plaintiff  in 
error  issued  to  Eliza  McCullough,  the  defend- 
ant In  error,  a  membership  certificate  insur- 
ing against  loss  or  damage  by  fire,  lightning, 
cyclones,  tornadoes,  and  windstorms,  to  the 
amount  of  $1,700,  for  tbe  term  of  five  years, 
certain  farm  buildings  in  the  county  of  Daw- 
son. March  4,  1898,  certain  of  the  buildings 
Insured  were  destroyed  by  fire,  and  this  ac- 
tion was  commenced  to  recover  for  tbe  loss. 
Among  other  matters  alleged  In  the  answer 
filed  by  tbe  company,  was  one  to  tbe  effect 
that  at  the  time  of  the  fire  the  buildings  were 
vacant,  tn  violation  of  tbe  terms  and  condi- 
tions of  the  policy;  and  It  was  farther  al- 
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leged  that  tbe  application  for  the  Inaurance 
was  signed  by  Eliza  McCnllough  and  Hugh 
McCuIIough,  her  husband,  and  that  any  loss 
that  might  arise  would  go  to  their  joint  bene- 
fit; that  Hugh  McGullougb,  the  husband,  set 
fire  to  the  buildings  and  caused  them  to  be 
burned.  A  verdict  was  returned  for  tbe 
plaintiff,  Judgment  In  her  favor  entered  there- 
on, and  tbe  defendant  company  has  brought 
tbe  record  here  for  review. 

It  would  be  useless  to  spend  any  time  Id 
a  discussion  of  the  defense  attempted  by  the 
company,  to  the  effect  that  tbe  plaintiff  and 
her  husband  Joined  In  the  application  for  in- 
surance, that  the  loss.  If  paid,  would  go  to 
their  Joint  benefit,  and  tkat  the  fire  was 
caused  by  tbe  husband.  It  is  not  disputed 
that  the  legal  title  to  tbe  property  insured 
stood  In  the  name  of  Eliza  McCullougb,  and 
that  the  husband  had  no  Interest  therein, 
save  such  as  tbe  law  gives  to  the  husband  In 
the  property  of  his  wife.  The  contract  of 
Insurance  was. with  Mrs.  McGullougta  alone. 
There  Is  no  evidence  to  show  that  Mrs.  Mc- 
Gnllough  knew  anything  of  the  alleged  acts 
of  her  husband  In  causing  the  fire,  if  he  did 
cause  It,  and  law,  reason,  and  Justice  all  com- 
bine in  declaring  that  her  right  should  not 
be  affected  by  bis  wrongful  acts  of  which 
she  bad  no  knowledge.  Complaint  Is  made 
that  the  court  erred  In  its  statement  of  the 
issues  to  the  Jury.  In  its  fifth  Instruction 
It  said  to  the  Jury,  "The  loss,  as  pleaded  In 
the  petition,  is  admitted  by  the  defendant 
company,  and  the  amount  of  Insurance  upon 
the  buildings  destroyed,  as  claimed  In  the  pe- 
tition, is  also  admitted.'  So  that  the  only 
issue  in  the  case  for  you  to  determine  is 
whether  or  not  the  premises  were  vacant  at 
the  time  of  the  loss."  It  is  said  that  this  Is 
misleading.  Inasmuch  as  there  was  no  dis- 
pute that  tbe  bnlldlngs  were  actually  vacant 
at  the  time  of  the  fire,  and  the  plaintiff  in 
her  reply,  for  the  purpose  of  avoiding  that 
defense,  had  set  up  aA  adjustment  of  the 
loss  by  the  general  manager  of  the  company, 
who,  at  the  time  of  making  such  adjustment, 
had  notice  that  tbe  buildings  were  vacant 

The  plaintiff  did  not  occupy  the  premises 
herself,  and  at  the  time  the  policy  was  issued 
to  her  they  were  in  possession  of  one  Rad- 
cUff,  as  her  tenant.  A  day,  or  perhaps  two 
days,  prior  to  the  fire,  he  had  moved  out,  and 
one  Brlner,  to  whom  plaintiff  had  rented  the 
premises  for  that  year,  was  about  to  take 
possession,  and  had,  In  fact,  moved  some  of 
his  property  to  the  premises.  Relating  to 
this  condition  of  affairs,  tbe  court.  In  its 
sixth  instruction,  said:  "The  plaintiff  in  her 
application  for  Inaurance  declared  to  the 
company  that  the  premises  were  occupied  by 
her  tenant,  and  the  company,  knowing  that 
this  was  the  nature  of  the  possession,  were 
bound  to  know  that  this  tenancy  was  likely 
to  change;  and  in  this  case,  if  you  find  from 
tbe  evidence  that  the  vacancy  at  the  time  of 
tbe  fire  was  the  result  of,  or  existed  only  be- 
cause 0^  a  change  of  tenants,  and  tbe  period 


of  time  during  which  the  house  had  not  been 
occupied  by  either  of  the  families  was  not 
an  unreasonable  period  under  the  circumstan- 
ces, and  that  the  incoming  tenant  had  before 
the  loss  moved  his  farm  implements,  grain, 
feed,  and  farm  animals  onto  tbe  premises, 
where  be  was  caring  for  tbe  same  at  the 
time  of  the  loss,  and  if  he  contemplated  mov- 
ing into  tbe  bouse  with  his  family,  then  such 
vacancy  was  only  temporary,  and  was  not 
such  a  vacancy  as  to  make  the  policy  void, 
and  you  should  find  for  the  plaintiff."  This 
Instruction  was  warranted  by  the  evidence  in 
the  case,  and  announced  a  correct  rule  of  law. 

In  Liverpool  &  London  &  Globe  Insurance 
Company  v.  Buchstaff,  38  Neb.  146,  56  N.  W. 
695,  41  Am.  St  Rep.  724,  it  was  said  '*that, 
where  a  policy  of  Insurance  provided  that  it 
should  be  void  If  the  premises  became  va- 
cant or  unoccupied  without  the  written  con- 
sent of  the  company,  and  the  tenant  occupy- 
ing the  insured  building  partially  moved  out 
the  day  before  the  fire,  leaving  In  the  build- 
ing a  portiop  of  his  furniture.  In  such  case 
the  premises  were  not  vacant  or  udoccupied 
within  the  meaning  of  the  policy."  In  that 
case  the  court  quoted  with  approval  from 
Hotchklss  V.  Phcenlx  Insurance  Company,  76 
Wis.  269,  11  N.  W.  1106.  20  Am.  St  Rep.  69, 
as  follows:  "Under  certain  circumstances 
premises  may  be  vacant  or  unoccupied  when, 
under  other  circumstances,  premises  in  like 
situation  may  not  be  so,  within  the  meaning 
of  that  term  in  Insurance  pollciee.  Thus,  if 
one  insures  his  dwelling  house,  described  In 
tbe  policy  as  occupied  by  himself  as  his  resi- 
dence, and  moves  out  of  It,  leaving  no  person 
in  the  occupation  thereof,  it  thereby  becomes 
vacant  or  unoccupied.  But  If  he  Insures  it 
as  a  tenement  bouse,  or  as  occupied  by  a  ten- 
ant, it  may  fairly  be  presumed,  nothing  ap- 
pearing to  the  contrary,  that  the  parties  to 
the  contract  of  insurance  contemplated  that 
tbe  tenant  was  liable  to  leave  tbe  premises, 
and  that  more  or  less  time  might  elapse  be- 
fore the  owner  could  procure  another  tenant 
to  occupy  them,  and  hence  that  tbe  parties 
did  not  understand  that  they  should  be  con- 
sidered vacant  and  the  policy  forfeited  or  sus- 
pended, according  to  its  terms,  Immediately 
upon  the  tenant's  leaving  it  This  distinction 
is  made  in  some  of  the  cases— In  Lockwood  v. 
Middlesex  Mutual  Assurance  Co.,  47  Conn. 
561;  Whitney  v.  Black  River  Insurance  Co.. 
9  Hun,  39;  1  Wood,  Ins.  8  91,  pp.  »)8-210. 
and  cases  cited."  In  this  view  of  the  case, 
we  do  not  think  that  there  was  any  error  on 
the  part  of  the  court  In  stating  to  the  jury 
that  the  Issue  they  were  to  try  was  wbetlier 
the  premises  were  vacant  or  not 

Complaint  Is  also  made  of  the  allowance 
of  an  attorney's  fee  under  the  provisions  of 
section  45,  c.  43,  p.  731,  Comp.  St.  1901,  and 
we  are  asked  to  again  examine  the  statute 
and  to  declare  It  unconstitutional.  This  Iden- 
tical question  has  been  presented  to  tbe  court, 
and  determined  against  the  jsmlsnriten  of  the 
plaintiff  In  arfV^J^^W^^S^^  eases: 
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Haoover  Fire  Idb.  Co.  t.  Gustlii,  40  Xeb.  828, 
59  N.  W.  375;  Jns.  Co.  of  N.  A.  T.  Baehler, 
44  Neb.  549,  62  N.  W.  Oil;  Lancashire  Idb. 
Co.  V.  Bush.  00  Neb.  116,  82  N.  W.  313;  and 
we  do  not  believe  a  further  discussion  of  the 
question  would  either  serve  to  Interest  the 
profession  or  to  give  any  additional  light  up- 
on the  subject  We  are  content  with  the  for- 
mer  decisions  of  this  court,  and  the  holding 
that  no  constitutional  provision  is  violated  in 
a  classiflcatiOQ  of  subjects  for  legislative  ac- 
tion. We  are  unable  to  discover  any  reversi- 
ble error  in  the  record,  and  therefore  recom- 
mend the  affirmance  of  the  Judgment 

AIiBBBT  and  AMES,  C0.»  concnr. 

Affirmed. 

On  Bebearlng. 
(Jnly  22.  1902.) 

DUFFIE,  C  A  rehearing  was  granted  In 
this  case  on  motion  of  the  plaintiff  In  error, 
and  the  case  has  been  again  argued  and  ad-  ; 
dttfamal  briefs  filed. 

A  careful  re-examinatlon  and  consideration  ! 
of  tine  case  convinces  ua  that  there  was  no  ; 
OTor  In  the  Judgment  entered,  or  In  the  pro-  | 
ceedings  leading  up  th^eto.  We  think  that 
the  former  opinion  should  be  adhered  to,  and 
M  recommend. 

AUES  and  ALBERT,  OG.,  concur. 

Affirmed* 


STATE  ex  rel.  RAILKOAD  AND  WABB- 
H0U8B  COMMISSION  v.  NORTH- 
ERN PAC.  BY.  CO. 

^pieme  Conzt  of  Minnesota.  July  24,  1903.) 

RAXLROADS-STATIONS-RBMOVAL— RE-ES- 
TABLISHMENT. 

In  an  appUcatloQ  for  maudamuB,  upon  the 
petition  of  the  Railroad  and  Warehouse  Com- 
miseion  to  re-establiah  a  Btation  which  had  been 
removed  by  defendant  from  a  point  on  Ita  line 
of  road,  which  removal  greatly  dimiuisbes  the 
facilities  for  public  use,  and  is  not  in  compli- 
ure  with  the  usual  statutory  requirements 
for  the  maintenance  of  a  railway  statioo,  held: 

1.  That  the  superior  convenience  of  a  railroad 
company  in  the  operation  of  its  line  of  road  is 
Dot  the  sole  consideration  In  the  eatablishment 
or  rhuage  of  etation  facilities. 

2.  That  the  rights  of  the  public,  which  have 
become  affected,  by  the  use  of  a  railway  station, 
to  incb  an  extent  that  substantial  interference 
therewith  would  be  a  disadvantage  to  the  pa- 
ttons  of  the  eompaiVt  is  an  important  question, 
wbich  should  not  he  disregarded. 

3.  That  the  question  solely  of  expense  In 
the  operation  of  a  station,  or  the  diminution  of 
profits  secured  therefrom,  will  not  justify  the 
rnnoral  or  change  of  a  station.  If  public  rights 
ue  affected. 

4.  Pacts  in  this  case  considered,  and  held 
to  jastif;*  an  order  of  the  Railroad  and  Ware- 
bonse  CommisMon .  requiring  the  defendant  to 
K-Mtablish  a  railway  station  at  Blufftoo,  a 
Tillage  having  a  population  of  100  inhabitants, 
I  Ktoml  store,  with  other  industries  incident 
to  a  farming  community,  which  has  for  more 
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than  16  vears  depended  upon  the  station  for 
railway  ncIUtles  and  located  highways  with 

reference  thereto. 
(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Otter  Tall 
County;  L.  U  Baxter  and  D.  B.  Searle, 
Judges. 

Application  by  the  state,  on  the  relation  of 
the  Railroad  and  Warehouse  Commission,  for 
a  writ  of  mandamus  to  the  Northern  Pacific 
Railway  Company.  Judgment  for  relator, 
and  defendant  appeals.  Attlrmed. 

C.  W.  Bunn  and  Kmcrson  Hadley,  for  ap- 
pellant. W.  B.  Douglas,  Atty.  Gen.,  and  W. 
J.  Oonahower,  Asst.  Att^.  Gen.,  t<a  req^ond- 
eut 

LOVELY,  J.  Mandamus,  upon  the  petition 
of  the  State  Railroad  and  Warehouse  Com- 
mission, to  compel  the  establishment  of  Bluff- 
ton  Station,  on  -defendant's  road.  The  or- 
der to  locate  the  station  was  not  complied 
with,  and  Is  now  sought  to  be  enforced  in 
these  proceedings.  Upon  the  Issue  Joined  by 
defendant's  answer  the  cause  was  tried  to  the 
district  court,  who  made  findings  of  fact  up- 
on which  the  relief  demanded  was  granted. 
Judgment  was  entered,  from  which  the  rail- 
way company  appeals. 

The  material  facts  determinative  of  this 
appeal  can  hardly  be  said  to  be  involved  in 
dispute.  In  1885  the  defendant  had  located 
a  station  at  Bluffton,  which  became  and  re- 
mained a  place  of  considerable  Importance 
until  1896,  there  being  at  the  place  a  good 
water  power,  mills,  and  general  stores,  many 
of  which  have  not  been  operated  since  the 
latter  date;  Its  business  has  materially  de- 
clined In  importance;  but  defendant  contin- 
ued to  maintain  Its  station  imtil  the  14th  of 
April,  1901,  when  It  moved  the  depot  build- 
ing to  a  point  on  its  road  three  miles  east, 
where  it  newly  located,  and  now  maintains, 
a  station  (with  an  agent)  which  was  iiLimed 
Dopelius.  In  place  of  the  building  so  re- 
moved, defendant  erected  on  the  site  of  the 
former  station  a  much  smaller  wooden  struc- 
ture of  12x16  feet  In  dimensions,  furnished 
It  with  a  settee  and  stove,  but  has  not  main- 
tained an  agent  there,  nor  stopped  local 
trains  only  one  day  lu  the  week,  except  when 
flagged  to  take  on  passengers  or  to  discharge 
those  who  are  desirous  of  getting  off.  A 
local  freight  train  stops  there  on  flag  two 
days  of  each  week. 

Whether  the  traffic  at  BlufTton  Station 
previous  to  1895  was  lucrative  and  profitable 
the  record  does  not  disclose,  but  since  1895. 
until  the  station  w.ts  discontinued,  defend- 
ant's business  did  not  in  the  aggregate  more 
than  pay  half  the  expense  of  maintaining 
the  station,  and  the  population  had  been  re- 
duced to  17  families,  numbering  about  100 
persons.  There  was,  however,  at  the  time  of 
the  order  of  the  commission,  a  general  store, 
creamery,  and  other  small  Industries  which 
are  incident  to  the  necessities  pC.t'^^i^i'- 
ronndlng  farming  ceioiteflAatypMl^^Bn-  u 
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new  general  store  and  other  buildings  were 
being  constructed.  At  the  time  wben  the 
btiHlness  of  the  Btation  was  most  profitable 
to  defendant,  the  principal  Industry  was  cut- 
ting timber  and  manufactoring  lumber,  but, 
owing  to  the  changes  In  the  settlement  of 
the  surrounding  country,  thlif  business  has 
very  substantially  declined.  In  place  of  the 
lumbering  industries,  many  persons  have  set- 
tled and  opened  farms  in  the  Immediate 
Tidulty.  whose  interests  depend  upon  the 
station  fbcllltia  furnished,  and  have  been 
provided  for  by  the  laying  out  of  roads  and 
highway  on  the  north  and  south  of  the  sta- 
tion, which  converge  at  that  point  and  have 
become  tribntary  to  the  same. 

The  newly  established  station  of  Dopellns 
has  only  one  store,  operated  by  defendant's 
agent,  which  was  moved  1^  him  from  BIufF- 
ton  to  DopellUB  at  the  time  of  the  change, 
and  it  does  not  appear  that  any  new  high- 
ways have  been  laid  out  or  run  to  that  point 
to  accommodate  the  adjacent  country,  nor 
does  it  appear  that  the  farming  community, 
if  there  is  any  In  the  vicinity,  would  be  ben- 
efited by  the  new  location.  In  this  respect 
we  are  bound,  in  deference  to  the  conclusions 
reached  by  the  commission  and  the  trial 
court,  to  adopt  the  view  that  a  very  consid- 
erable tract  of  farming  country.  Inhabited 
and  utilized  toi  agricultural  purposes  by  over 
100  families,  is  mainly  dependent  for  rail- 
road connections  upon  the  continuance  of 
the  former  station,  and  that  the  change 
adopted  by  the  defendant  would  require  en- 
tirely new  airangements  of  highways  to 
practically  reach  a  railway  station  for  their 
accommodation,  which  would  compel  the 
former  patrons  of  BIuCHon,  who  had  occu- 
pied their  farms,  built  residences  thereon, 
and  laid  out  roads  In  reliance  upon  the  pre- 
vious facilities  furnished  defendant  to 
travel  a  much  greater  distance  than  before 
to  obtain  them.  It  also  reasonably  appears 
from  the  evidence  that  the  diminution  in  the 
business  of  Bluffton  bas  ceased,  and  It  has 
been  regaining  business  Importance  to  a  con- 
siderable extent.  It  is  not  apparent  from 
the  record  that  the  defendant  solicited  leave 
from  the  commission  to  make  the  change  It 
adopted,  and  we  are  required  to  assume  that 
it  did  not  do  BO.  Defendant's  reasons  for 
the  change  rest  entirely  upon  its  convenience 
in  openiting  Its  railway.  The  former  station 
of  Bluffton  was  located  near  the  foot  of  a 
1  per  cent,  grade  descending  for  the  distance 
of  half  a  mile  to  the  west  and  to  a  slifrhter 
extent  from  the  east,  it  being  claimed  that 
it  is  more  advantageous  In  the  management 
of  its  trains  to  have  a  station  and  operator 
at  a  point  where  all  trains  can  be  stopped' 
without  difficulty  from  stalling,  which  would 
be  much  better  secured  at  DopplUis  tiian  at 
Bluffton;  but  it  does  not  appear  that  the 
local  trains  which  were  formerly  stopped  at 
Bluffton  on  regular  schedule  time  are  retard- 
ed or  prevented  from  doing  so  by  this  dif> 
ficnlty.   The  heavy  through  trains  had  not 


previously  stopped  at  Blnflton,  and  wonld 
not  be  required  to  do  so  by  the  crotinoance 
of  the  station  there:  neither  is  it,  nor  could 
it  well  be,  within  tike  purview  of  the  order 
to  require  the  defendant  to  abandon  facilities 
for  the  stoppage  of  trains  at  Dopellus,  or  fa 
the  passage  of  other  trains,  and  the  gtvin; 
of  telegraphic  orders  at  that  point;  so  that.  If 
it  should  be  for  Its  advantage  to  adopt  that 
course,  the  practical  question  Involved  la 
whether  the  CMivenlence  of  the  railway  Itself 
can  be  made  the  primary  and  dedslve  condi- 
tion upon  which  the  abandonment  of  the  sta- 
tion must  depend,  and  to  what  extent  tbe  bi- 
terests  of  the  public  tributary  to  the  nad 
should  affect  its  action  In  tiiat  respect 

It  would  seem  to  be  now  well  settied,  upon 
principles  of  public  policy,  that  the  decisive 
question  In  such  a  case  should  not  be  the 
convenience  and  benefit  of  railway  com- 
panies alone.  They  undoubtedly  have  a 
right  to  consider  their  own  profit  and  conven- 
ience largely,  but  also  owe  duties  to  tbe 
public,  for  which  reasons  they  have  been  pe^ 
mitted  to  establish  their  roads,  and  enjoj 
many  substantial  privileges  depending  npos 
benefits  which  will  accrue  to  patrons  adja- 
cent to  their  lines,  and  incidental  to  the  ob- 
ligations thus  imposed  must  be  the  duty  to 
treat  the  public  fairly,  and  furnish  them  wttii 
reasonable  facilities  to  «iJoy  the  benefits  they 
confer;  hence  the  discontinuance  of  an  estab- 
llEhed  railway  station  which  tbelr  patrons 
have  been  permitted  to  use  fa:  years,  upon 
tbe  faith  of  whose  lo<»tlon  the  people  of  a 
village  and  the  surrounding  country  have  de- 
pended, cannot  be  determined  solely  by  the 
consideration  whethw  a  railway  station  is 
profitable  to  the  road,  nor  upon  Its  conven- 
ience and  the  adaptation  of  Its  affairs  to  the 
Increased  advantages  and  methods  ot  trans- 
acting Its  business,  nor  by  the  test  whether 
tbe  continuance  of  a  station  will  require  It 
to  Incur  increased  expense.  This  wholesome 
conclusion  is  supported  by  authority,  and  Is 
founded  upon  equity  and  reasonable  grounds 
of  general  utility.  Bailway  Com'rs  v.  Port- 
land, etc.,  Sy.  Co.,  68  Me.  26B.  18  Am.  B^ 
208;  People  v.  L.  &  N.  B.  B.  Co.,  120  III.  4S, 
10  N.  B.  657;  People  v.  O.  ft  A.  By.  Co.,  130 
III.  176,  22  N.  E.  857;  Mobile,  etc.,  B.  a 
Co.  V.  People,  132  111.  559.  24  N.  BL  G43.  22 
Am.  St.  Bep.  666;  State  v.  Sioux  City  &  P. 
B.  Co.,  7  Neb.  357;  Gladson  v.  State,  1G6  U. 
8.  427,  17  Sup.  Gt  627,  41  L.  Ed.  1064. 

It  is  Insisted  that  tbe  decision  In  State 
ex  rel.  Comm.  v.  M.  &  St  L.  By.  Co.,  Tfl 
Minn.  468,  79  N.  W.  610,  requires  a  reversal 
of  the  Judgment  in  this  case,  but  we  do  noi 
so  understand  the  result  ther^  reacbed, 
In  that  case  this  court  set  aside  the  order  es 
tabllshlng  a  station  at  Emmons,  principally 
upon  the  ground  that  at  a  point  one  mllc 
distant  on  the  line  of  the  same  railroad  thcr« 
was  another  fully  equipped  station  fnml^ 
Ing  facilities  to  the  inhabitants  of  Emmona 
who  might  avail  themselves  of  the  same,  a 
It  was  regarded  as  a^eedless. imposition  np^ 
Digitized  byCjOOglC 
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on  tbe  railway  company  to  require  two  new 
stations  to  be  establlstaed  so  near  to  eacb 
other.  Again,  this  la  a  case  of  an  estab- 
lished station  which  the  action  of  the  rail-' 
ZQ8d  company  Itself  had  determined  to  be  a 
necessity*  and  in  the  Emmons  case  a  new  sta- 
tknt  was  to  be  located;  bnt  here  defendant 
led  the  pnblte  to  act  upon  their  faith  In  tbe 
continuance  of  the  station,  and  to  some  ex- 
tent It  would  seem  as  If,  when  defendant  by 
its  own  action  has  determined  that  a  station 
needed  for  the  convenience  of  the  public 
thavdA  be  located,  and  Is  maintained  for  a 
considerable  time,  it  ought  not,  after  long 
contlnuaDce  and  use,  to  deprive  those  bene- 
fited thereby  ot  the  same,  or  supply  Its  place 
by  such  diminished  fttdllties  as  fall  to  com- 
ply with  tbe  statutory  requirements  in  that 
respect. 
Judgment  affirmed. 


FEUIT  DISPATCH  CO.  t.  MTTREAT  «t  al. 
(Snpreme  Court  ot  Mioaesota.  July  24,  1903.) 

KPSRT  SVIDENOE-ADHiaSIBILITT— INSTRUC- 
TIONS—ACTION  POR  FRICB-COUNTERCLAIH. 

1.  Whether  bananas  transported  from  South- 
ern points  to  St.  Paul  would  decay  during  the 
Joaroey,  and  to  what  extent,  la  a  matter  ot  pe- 
cnliar  and  npedal  knowledge  among  persona  en- 
gEgti  In  toe  bosineea  of  dealing  m  tropical 
frnit,  and  is  a  proper  subject  for  expert  or 
opinion  evidence. 

2.  Certain  qnestionB  directed  to  a  person  quaJi- 
fied  to  testify  as  to  tbe  effect  of  the  climate  on 
bananas  in  their  transportation  considered,  and 
keJd  properly  allowed,  and  the  anawen  fi^ven 
within  the  mlea  governing  the  snbject  of  oidn- 
ioQ  evidence. 

3.  Tbe  charge  of  the  coart  must  be  consider- 
ed on  review,  not  only  in  all  its  parts  but  as  a 
whole;  an^  an  omipsion  to  state  the  entire  law 
in  one  instruction  is  not  error  it  tbe  omission 
U  reasonably  supplied  elsewhere  and  the  jury 
is  not  misled. 

4.  Evidence  considered,  and  held  reasonably 
to  support  tJie  verdict  rendered  for  defendants 
upon  tiw  counterclaim  set  forth  In  the  answer. 

(^Ilabna  by  tbe  Court) 

Appeal  from  District  Court,  Ramsey  Coun- 
ty; Ha  seal  R.  Brill.  Judge. 

Action  by  Fruit  Dispatch  Company  against 
William  A.  Murray  and  I'l-ed  L.  Graupman. 
Verdict  tot  defendants,  and  plaintiff  appeals 
from  a  motion  denying  a  new  trlaL  Affirmed. 

Walter  It.  Chapin,  fw  appellant.  O.  D.  ft 
Thoa.  D.  cyBrien,  for  respondents. 

LOYELT,  J.  Action  to  recover  the  contract 
price  of  a  car  load  of  bananas  shipped  to  de- 
foidanti  at  St  Fftnl  from  Mobile,  whldh  was 
refused.  Affirmative  damages  were  also 
sought  by  defendants  for  the  alleged  failure 
of  plalntur  to  fulfill  an  agreement  to  make 
good  defects  on  previous  consignments:  The 
cause  was  tried  to  a  Jury,  ^o  returned  a 
verdict  for  defendants  in  a  substantial  sum. 
After  denial  of  a  motion  for  a  new  trial, 
^intiff  appeals. 

The  complaint  demands  a  recovery  for  the 
purchase  price  of  one  car  of  fralt  shipped  from 


Mobile  In  August,  1901,  alleging  tliat  It  was 
delivered  to  defendants  at  that  place  at  their 
risk,  tn  their  answer  defendants  claim  that 
the  place  of  delivery  was  St  Paul,  and  that 
the  sale  was  dependent  on  tbe  arrival  of  the 
bananas  at  the  point  of  delivery  In  green  and 
merchantable  condition;  that  the  fruit  did  not 
comply  with  the  contract  In  this  respect,  but 
was  badly  decayed,  and  was  refused  when  it 
reached  Its  destination.  A  counterclaim  was 
Interposed  to  recover  money  already  paid 
plaintiff  on  three  other  car  loads  of  bananas 
which  had  been  forwarded  to  defendants- 
two  from  New  Orleans  and  one  from  Mobile— 
during  the  previous  month  of  June,  which 
were  not  In  good  marketable  condition  when 
shipped  or  on  arrival;  that,  according  to  an 
agreement  then  made  between  the  parties, 
defendants  should  take  the  fruit  In  each  case, 
pay  the  purchase  price  therefor,  and.  plaintiff 
would  thereafter  refund  the  dUfcrence  be- 
tween the  amount  paid,  with  freight,  and  the 
sum  defendants  should  realize  by  sale  thereof, 
which  .was  assented  to  and  acted  upon  by  the 
defendants,  the  amotmt  of  the  difference  be- 
ing set  fwth.  The  r^y  states  that  all  the 
cars  were  delivered  at  the  point  of  shipment, 
but  denies  the  agreement  alleged  In  the  coun- 
terclaim; also  asserts  that  the  frutt  was  of 
good  quality  when  shipped. 

Plaintiff  Insists  that  the  evidence  conclu- 
sively shows  that;  under  the  agreement  ac- 
tually made,  the  several  car  loads  of  bananas 
shipped  from  the  Southern  points  where,  they 
were  received  from  Central  America  were  In 
good  condition;  that,  while  messengers  were 
sent  with  the  fruit,  the  points  of  delivery 
were  the  places  of  shipment  where  the  three 
cars  were  received  by  the  defendants  at  their 
risk,  "free  on  board"  the  cars;  that  they  ac- 
cepted tiie  same  and  paid  for  those  received; 
also,  that  none  of  them  were  accepted  upon 
the  conditions  set  forth  to  the  counterclaim. 

While  the  testimony  very  strongly  tends  to 
support  plaintiff's  claim  In  these  respecte,  there 
was  likewise  evidence  reasonably  tending  to 
establish  the  facts  upon  which  defendants 
sought  to  support  their  Justification  in  refus- 
ing to  accept  the  August  shipment,  on  whi(di 
the  suit  was  brought,  as  well  as  to  establish 
tbe  agreement  between  the  agent  of  plaintiff 
that  the  fruit  In  the  several  cars  tben  and 
previously  forwarded  should  be  delivered  at 
St  Paul.  The  testimony  of  plaintiff's  em- 
ployes at  the  pointa  of  shipment  would  un- 
doubtedly, If  credited,  have  shown  that  it 
was  to  good  condition  when  loaded  on  the 
cars,  but  there  was  evidence  on  the  part  of 
defendanto,  taken  In  connection  with  testi- 
mony of  witnesses  reasonably  tending  to  show 
the  character  of  the  fruit  during  its  trans- 
portation, that  made  It  a  question  of  fact 
whether,  when  shipped,  it  was  of  suitable 
condition  to  comply  with  the  terms  of  the  sale 
according  to  defendants*  claim. 

A  careful  ezaminatiou  of  all  the  evidence 
has  led  us  to  the  conclusion,  with  reference 
to  the  issues  thus  cog^j^yiteO^feis 
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to  one  car  load  iDcluded  In  the  counterclaim, 
which  was  under  the  rulings  of  the  court 
held  to  bare  been  accepted,  the  Issuable 
questions  presented  by  the  pleadings  were 
for  the  jury. 

In  two  assignments  plaintiff  challenges  the 
allowance  of  certain  expert  or  opinion  evi- 
dence, and  has  presented  a  somewhat  ex- 
tended argument  to  demonstrate  that  It  was 
prejudiced  thereby.  We  have  examined  these 
alleged  errors  with  much  care,  and  do  not 
consider  It  necessary  to  follow  the  conten- 
tion of  plaintiff's  counsel  In  this  respect  fur- 
ther than  to  say  that  we  deem  the  questions 
thus  raised  require  no  further  notice  than 
upon  the  consideration  whether  testimony  of 
witnesses  at  St.  Paul,  who  knew  nothing  of 
the  condition  of  the  fruit  when  loaded,  was 
proper  to  show,  from  Its  appearance  on  ar- 
rlTal  of  the  same  at  that  place,  that  It  was 
not  in  proper  and  marketable  condition  when 
put  on  the  cars.  Several  of  plaintiff's  wit- 
nesses whose  testimony  was  taken  by  deposi- 
tion state  positively  that  the  fruit  ^as  In 
good  condition  when  shipped;  the  messen- 
gers' evidence  was  given  of  its  condition 
during  transit:  and  a  witness  properly  quali- 
fied was  allowed,  under  objection,  to  state 
the  effect  of  putting  a  bunch  of  defective 
bananas  in  a  car  with  good  ones,  and  also 
whether,  in  his  opinion,  based  upon  the  ap- 
pearance of  the  fmtt  upon  arrival  at  Ita 
destination,  It  was  In  proper  condition  when 
loaded.  While  certain  other  facts  might 
have  been  shown  upon  which  to  base  his  an- 
swers, we  think  the  foundation  was  properly 
laid  for  this  evidence.  This,  of  course,  was 
essential,  but  did  not  require  an  accurate 
knowledge  of  every  detail  of  the  condition 
of  the  fruit  at  shipment  or  during  transporta- 
tion, but  only  such  Information  as  would 
justify  an  opinion  from  a  person  having  pe- 
collar  and  qieclal  information  on  the  sub- 
ject not  within  the  common  knowledge.  The 
effect  of  the  weather  at  the  time  of  shipment 
upon  thlB  kind  of  fruit,  the  time  of  the  jour- 
n^,  was  generally  shown,  and  the  results 
dependent  thereon  might  well  be  within  the 
peculiar  capacity  for  tlie  judgment  of  skilled 
fruit  dealers;  and  while,  In  this  as  In  all 
cases  where  opinions  are  received.  Its  effect 
la  a  subject  of  criticism,  it  was  for  the  ulti- 
mate determination  of  the  jury.  Shrlver  t. 
Sioux  City  &  St  P.  R.  Co..  24  Minn.  506. 
31  Am.  Rep.  353;  State  v.  Boyd,  30  Minn. 
538,  32  N.  W.  780;  Stewart  v.  Cannon,  60 
Minn.  04,  68  N.  W.  004. 

While  a  critical  examination  of  the  ques- 
tions objected  to  indicates  that  they  might 
have  been  more  carefully  framed,  they  sub- 
stantially comply  with  legal  requirements. 
Besides,  the  discretion  of  the  court,  which 
to  some  extent  controls  in  such  matters,  was 
not  exceeded  In  the  reception  of  the  answers. 

We  are  unable  to  adopt  the  claim  urged 
for  plaintiff  that  the  testimony  of  the  em- 
ployes of  plaintiff  of  the  character  of  the 
fmit  when  put  on  the  cars  was  conclusive, 


and  could  not  be  contested  by  properly  qual! 
fled  witnesses  as  to  Its  condition  when  1 
reached  St.  Paul. 

The  plaintiff  further  criticises  an  instrac 
tion  to  the  jury  by  the  trial  conrt  wherein 
referring  to  the  counterclaim.  It  was  substar 
tially  stated  that  when  the  several  car  load 
arrived  at  St  Paul,  If  found  to  be  In  bai 
condition,  defendants,  as  claimed,  were  li 
duced  to  take  them  by  plaintiff,  when  dan 
ages  would  thereafter  be  adjusted.  The  ol 
jectlon  to  this  Instruction  Is  that  there  wa 
not  prefaced  to  this  statement  the  qnallfici 
tion  that  the  right  of  the  defendants  to  n 
cover  must  dei>end  upon  a  finding  that  tb 
agreement  with  the  plaintiff  was  previousl 
made.  The  court  had  both  before  and  aft< 
this  instruction  stated  In  no  unmistakniil 
terms  that  defendants  could  not  establis 
any  rights  under  the  counterclaim  unlpf 
such  an  agreement  had  been  made,  and  tli 
failure  to  repeat  this  statement  could  bardl 
be  considered  necessary  for  the  understani 
Ing  by  the  Juiy  of  the  Issues  presented,  for 
cannot  be  requh-ed  In  every  statement  < 
the  legal  elements  of  an  Issue  that  the  trt 
court  should  preface  each  with  all  the  cond 
tions  upon  which  it  depends.  Such  a  cour; 
would  often  Involve  Instructions  In  obscni 
ty,  and  mislead,  Instead  of  enlighten,  tt 
jury.  The  whole  charge  correctly  stated  tl 
law  applicable  to  every  question  In  the  cas 
and  It  cannot  be  demanded  that  the  entii 
law  should  be  reiterated  in  each  paragrap! 
Peterson  v.  C,  M.  &  St  P.  Ry.  Co.,  38  Min; 
611,  39  N.  W.  485;  McKnlght  T.  C,  M. 
St  P.  Ry.  Co..  44  Minn.  141,  46  N.  W.  29 
Torske  v.  Commonwealth  Lumber  Co.,  i 
Minn.  276,  90  N.  W.  532. 

A  careful  examination  of  the  entire  recoi 
has  led  us  to  the  conclusion  that  the  Terdi 
was  not  against  the  weight  of  evidence,  ai 
that  the  charge  of  the  trial  conrt  was  ni 
misleading. 

Tbe  order  appealed  from  Ib  affirmed. 


BOARDMAN  et  al.  v.  HOWARD  et  al. 
(Supreme  Court  of  Minnesota.  July  17,  lOOJ 
LEASE— CONSTRUCTION— LOSS  BY  FIRB. 

1.  Under  a  lease,  by  the  terms  of  which  tl 
tenant  is  required  to  return  the  premises  in 
good  coDditiou  as  received,  except  where  da: 
aged  by  fire,  etc.,  this  condition,  which  relat 
to  the  building,  forbids  the  tenant  to  leave  thoi 
on  his  own  distinguiBbable  property,  which  hi 
heon  injured  and  tuude  worthless  by  a  fii 
wliere  the  tenancy  had  been  tenninated  1 
agreement  of  the  parties. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Ramsey  Con 
ty;  Lewis,  Judge. 

Action  by  Caroline  E.  Boardman  and  ot 
ers  against  Frederick  Howard  and  othci 
A'erdict  for  plaintiffs.  From  an  order  den 
Ing  a  new  trial,  defendants  ai»peal.  A 
firmed. 

Stevens,  O'Brlen^^le  &  Albrecht,  for  « 
pellantB.  pl^pj^^^j^sjQg  |fl@f  respondem 
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LOVELY,  J.  Thla  la  an  action  to  recover 
uipafd  rent;  also*  for  expenses  of  the  land- 
Ii>rd  incDzred  In  removing  propertf  damaged 
by  Are  and  left  on  the  premlsee  by  the  ten- 
ant after  mrrenderlng  tlie  same.  The  cause 
fraa  tried  to  tiie  court,  who  made  flndlnga  of 
bet,  and  held  as  a  oonclasion  of  law  tiiat 
plaintiffs  were  entitled  to  recover  a  portion 
of  one  montli's  rent;  also,  a  specific  sum  for 
expenses  Incurred  by  the  landlord  in  taking 
avay  injured  goods  ot  defendants  after  they 
bad  qnlt.  This  appeal  is  from  an  order  deny- 
ing a  new  trial. 

The  following  facts  are  embraced  in  the 
fin^jigB  of  the  court  nnd  are  supported  by 
tiie  evidence:  Plaintiffs  leased  a  building 
la  the  city  of  St  Paul  to  defendants  for  three 
years  from  January  1,  1901,  at  a  stipulated 
oioDtiily  rental.  The  tenants  took  possession, 
ind  occupied  It  for  the  storage  and  sale  of 
bous^ld  furniture.  On  the  IDth  of  Novem- 
ber following,  the  premises  became  untenant- 
able by  reason  ct  a  lire  occurring  without 
taolt  of  either  party.  On  the  socceeding  Ist 
of  Decemb»,  plaintiffs  entered  without  op- 
position by  defendants,  and  engaged  In  re- 
pairs to  make  tbe  place  serviceable  for  re- 
oecupatlon.  During  the  month,  defendants 
vere  permitted  to  take  out  their  damaged 
property,  and  continued  to  do  bo  until  the 
1st  of  the  next  January,  when  tbey  Informed 
plaintiffs  tliat  they  had  entirely  removed 
therefrom  and  surrendered  the  premises. 
After  tlie  building  was  given  up  by  the  ten- 
ants, there  still  remained  therein  a  large 
quantity  of  Injured  furniture  and  rubbish 
of  no  value,  but  distinguishable  as  having 
been  a  part  of  defendants*  stock.  This  worth- 
less material  was  removed  by  the  plalntltfa 
at  tbolr  own  expense,  to  facilitate  repairs 
and  their  future  use  of  the  premises.  Tbe 
oiturt  found  the  reasonable  amount  of  this 
vxpense,  and  that  defendants  were  liable 
therefor. 

By  the  terms  at  the  written  lease  It  was 
provided  that  upon  its  expiration,  or  when 
terminated  by  forfeiture  or  otherwise,  tbe 
tenants  would  "yield  up  the  premises  in  as 
good  condition  as  when  the  same  were  en- 
tered, •  •  •  loss  by  lire,  inevitable  ac- 
cident or  ordinary  wear  excepted."  There 
are  other  provisions  In  tbe  lease  relative  to 
the  snrrender  of  the  premises  npon  notice, 
as  well  aa  for  the  removal  of  offal  and  gar< 
Inge,  which  were  discussed  on  the  argnment; 
but  under  the  view  we  have  .ideated  these 
portions  of  tbe  rental  contract  do  not  affect 
the  result  and  need  not  be  considered.  There 
la  no  controversy  over  the  amount  found  to 
be  due  aa  unpaid  rental  for  a  part  of  the 
month  of  November,  but  It  Is  Insisted  that, 
after  defendants  had  removed  tbe  portion  of 
their  stock  which  they  took  away  In  Decem- 
ber, they  might  without  breach  of  duty  allow 
a  conriderable  portion  to  remain  upon  the 
s  jmaAtx  of  the  building.  A.  reasonable  con- 
struction of  the  facts  found  by  tbe  trial 
court  authorizes  the  view  that  the  relations 


between  the  landlord  and  tenants  were  actu- 
ally terminated  by  agreement  on  the  Igt 
of  December,  when  the  landlord,  desiring  to 
take  possession  of  bis  property  to  make  re- 
pairs, entered  on  that  day,  and  tliat  tbe 
tenants  were  licensed  by  the  landlord  there- 
after to  be  there  for  tbe  purpose  of  taking 
away  their  pn^rty,  and  continued  to  do  so 
until  It  became  apparent  that  the  debris  and 
rubbish  resulting  from  the  partial  destruction 
of  the  Injured  furniture  which  bad  been  their 
property  was  valueless,  when  they  ceased  to 
remove  it  but  left  It  In  the  building,  thus 
Imposing  upon  tbe  landlord  this  burden. 

We  have  no  doubt  that  tbe  provision  in  the 
lease  for  the  surrender  ctf  tbe  pronlsei  by 
the  tenants  in  aa  good  condition  aa  when 
received  applies  to  the  building  Itself.  Tbe 
exc^>tlon  relating  to  injury  of  the  building 
by  Are,  while  it  would  excuse  the  tenants 
fnmi  repairing  or  rebullffing,  would  not  Justi- 
fy them  in  Imposing  burdens  upon  the  land- 
lord arising  strictly  from  the  tenants'  occu- 
pancy and  use  of  the  premises;  hence  the  In- 
jury by  fire  to  the  goods  at  defendants  was 
a  misfortune  they  had  to  assume  themselves. 
A  part  of  this  was  tbe  Injury  to  tbe  furniture 
still  belonging  to  tbem,  and  which,  under 
tbe  terms  of  tbe  lease  as  well  as  upon  rea- 
sonable considerations  of  Justice,  It  was  their 
duty,  rather  than  the  landlord's,  to  remove. 
It  would  ffdlow  that  the  tenants,  under  the 
privilege  to  take  away  their  goods,  could  not 
enjoy  it  so  far  as  beneficial,  and  leave  a  part 
of  their  damaged  property  In  tbe  building 
to  Incumber  plaintiffs'  possession,  and  the  ex- 
penses bucurred  by  the  landlord  in  removing 
the  rubbish  vrtilch  defendanto  left  and  de- 
clined to  take  away  Is  a  legal  obligation 
against  them. 

Order  affirmed. 


HUNT  V.  HAUSER  MALTING  00. 
fSnpreme  Conrt  of  Minnesota.    Jnly  24.  1903.) 

UNITBD  STATES  SUPREME  COURT— FORCE  OF 
DECISIONS  —  CONSTRUCTION  —  NATIONAL 
BANKS— STOCKHOi<DBBS'  LIABILITT— CORPO- 
RATION 8— POWERS. 

1.  While  a  state  court  is  bound  by  the  deci- 
sions of  the  United  States  Siiiireuie  Court  aa 
to  the  powers  of  national  banks,  the  applica- 
tion of  Buch  decisions  to  a  state  banlc.  in  a 
case  brought  in  the  state  courts.  Is  to  lie 
termined  by  state  decisions. 

2.  Where  a  corporation  of  this  state,  organ- 
ized for  the  manufacture  of  malt,  as  well  as  to 
bay  and  sell  grain  and  brewing  implements,  pur- 
chased bank  stock  and  held  the  same  a  num- 
ber of  years  as  an  investment  for  profit,  its 
acts  in  this  respect  were  unlawful  and  beyond 
tbe  authority  of  the  power  conferred  upon  it 
by  its  articles  of  incorporation. 

3.  But,  after  having  received  diridends  for 
a  number  of  years  upon  its  stock  investment 
with  the  knowledge  of  all  the  stookholiiprs.  the 
malting  company  is  estopped  from  asserting 
its  ultra  vires  acta,  In  purclmsing  the  stock,  in 
a  suit  to  recover  a  stoochotder's  liability  imder 
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chapter  272,  p.  316,  Laws  1890,  brought  by 
the  receiver  of  a  bank  which  bad  become  Insol- 
vent. 

(Syllabna  hj  the  Gonri) 

Appeal  from  District  Court.  Ramsey  Ooun- 
ty;  Brill,  Judge. 

Action  by  William  P.  Hunt,  receiver  of  the 
Allemanla  Bank,  against  the  Hauser  Malting 
Company.  From  an  order  sustaining  a  de- 
murrer to  the  complaint,  plaintiff  appeals. 
Rereraed. 

James  E.  Trask,  for  an^ellant  Stevena, 
O'Brien,  Cole  &  Albrectat,  for  respondent 

LOVBLT,  J.  This  appeal  Is  from  an  order 
sustaining  a  demurrer  to  the  complaint  In  an 
action  brought  by  tbe  receiver  of  the  Inaol- 
Tent  AUemanltt  Bank  nndw  the  statute  (Laws 
1899.  p.  316.  c  272).  The  plaintiff  alleged 
that  defendant  was  a  corporation,  the  gen- 
eral nature  of  whose  business  was  "the  man- 
ufacture and  sale  of  malt,  buying  and  selling 
faoira,  barley,  and  other  grains  •  *  *  and 
dealing  in  *  *  *  the  utensils,  apparatus, 
implements,  articles,  and  materials  used  by 
brewers  In  equipping  and  operating  brewer^ 
les  and   •  •  •   brewery  ewpUes." 

Defendant  demurred  upon  the  ground  that 
the  complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  which  was  sus- 
tained upon  the  authorl^  of  California  Na- 
tional Bank  r.  Kennedy.  167  U.  8.  362.  17 
Sup.  Ot  831,  42  L.  Ed.  198.  In  this  case  the 
Supreme  Court  of  the  United  States  reversed 
the  decision  of  the  Sv^reme  Court  of  Cal^ 
fomla  In  Kenneth  t.  Cal.  Sav.  Bank,  101  Gal. 
495,  35  Pac.  1039.  40  Am.  St  Rep.  69.  The 
state  court  held  that  the  Gallfomia  National 
Bank  was  estopped  to  assert  the  doctrine  of 
ultra  vires  In  Its  favor  when  sought  to  be 
charged  as  a  stockholder  In  the  California 
Savings  Bank,  because  It  not  only  purchas- 
ed and  held  Its  stock  but  had  received  divi- 
dends tberewi.  Uixhi  a  review  of  the  deci- 
sion of  the  state  cotut,  the  federal  tribunal 
of  last  resort  decided  that  an  Investment  In 
the  stock  of  anothn  banking  concern  was  be- 
yond its  power  and  unauthorized,  and  that 
the  participation  In  the  ben^ts  derived  there- 
from did  not  prohibit  the  purchaser  from  as- 
serting immunity  from  liability  as  a  stock- 
bolder.  While  an  effort  was.  made  on  the  ai^ 
gument  of  this  case  to  distinguish  the  de- 
cision In  the  federal  tribunal  from  the  case  at 
bar.  we  agree  with  the  learned  trial  court 
that  It  Is  not  easy  to  do  so;  but  we  are  not 
prepared  to  hold  that  we  are  bound  to  follow 
the  rule  laid  down  In  Cal.  Nat  Bank  v.  Ken- 
nedy, supra,  vrltbout  reference  to  our  own 
declsioDS  or  those  of  other  respectable  courts 
which  have  adopted  a  contrary  view;  for, 
as  was  recently  very  pertinently  said  by  the 
Supreme  Court  of  Wisconsin  in  passing  up- 
on the  question  here  Involved,  in  consider- 
ing the  diversity  of  opinion  between  Its  own 
decision  and  tbe  rule  In  the  Kennedy  Case: 
"This  court  would  unquestionably  be  bound  to 


follow  the  holding  of  the  Siqireme  Court  ol 
the  United  States  as  to  tbe  powers  of  na 
tlonal  banks— this  Is  strictly  a  federal  ques 
tlon— but  on  tbe  other  hand,  upon  the  qaes 
tlon  of  Uie  effect  or  application  of  such  hold 
Ing  as  a  defense  in  a  gtvrai  case  propvlj 
brought  in  the  state  courts,  this  conrt  ma] 
propraly  follow  its  own  decision,  even  whei 
differing  from  the  decision  of  the  feden 
court  Such  questions  are  not  federal  qua 
tlons."  Security  Bank  r.  St  Croix  Power  Co 
(Wis.)  94  N.  W.  74. 

It  Is  not  disputed  In  this  case  ftULt  node 
the  articles  incorporating  defendant  It  wai 
not  authorized  to  purchase  or  deal  In  tbi 
stock  of  the' Allemanla  Bank,  althou^  i 
was  conceded  that  but  for  this  violation  o 
Its  chartered  obligations  by  defendant  th 
stockholders'  assessment  was  propo'ly  made 
and  that  a  private  person  would  have  beei 
re^nslble  nptm  the  statutory  liability  unde 
the  facts  set  forth  In  the  complaint  It  1 
within  the  allegations  of  the  challenge) 
pleading  admitted  by  tbe  demnzro-  that  th 
Allemanla  Bank  stock  was  purchased  by  dt 
fendant  In  1890.  and  during  a  snbsequent  pc 
riod  of  13  years  prior  to  the  commencemen 
of  this  action  defendant  treated  }t  as  an  li 
vestment,  and  held  it  as  Its  property,  up<x 
the  ezpectatloD  of  benefits  to  be  derived  froz 
sn(!h  holding,  during  which  time  It  remalne 
on  the  books  of  the  bank  as  a  part  of  its  ai 
sets,  with  the  knowledge  and  consent  of  al 
Its  stockholders.  It  also  appears  from  th 
complaint  that  six  semiannual  dividend 
were  paid  the  defendant  before  the  AUems 
nia  Bank  became  Insolvent  which  were  n 
tained,  thereby  diminishing  the  corporat 
property  of  the  bank,  which  otherwise  migh 
have  been  appropriated  In  liquidation  o 
claims  against  It  though  defendant  noi 
seeks  to  assert  Its  own  Illegal  acts  to  rellev 
Itself  from  the  responsibility  which  the  lai 
in  express  terms  Imposes  upon  all  stotd 
holders. 

It  would  follow,  where  the  illegal  act  ] 
not  Inherently  wrong,  though  malum  prohil 
Itum,  that  unless  upon  no  Just  or  equltabl 
consideration  should  defendant  be  estoppe 
firom  asserting  Its  misconduct  in  vtolatto 
Ito  charter  duties  when  the  rights  of  tblr 
parties  and  the  public  Intervene  or  becom 
affected  thereby,  the  strongest  reasons  whlc 
equity  and  conscience  would  suggest  shoul 
prevent  It,  after  availing  itself  ot  tbe  sul 
stantiiil  advantages  It  had  derived  from  it 
Investment  by  repudiating  the  liability  sougl 
to  be  Imposed. 

Assuming,  as  we  must,  that  the  defendai! 
had  no  right  to  purchase  the  stodc.  It  wa 
open  to  the  stockholders  to  repudiate  such  a< 
tlon  when  they  heard  of  It  or  fat  the  state  1 
Interfere;  but  under  the  allegations  of  th 
complaint  tliese  acts  were  adopted  and  rat 
fled  by  defendant's  officers  and  stockholder 
and  we  are  unable  to  find  any  good  argumen 
resting  upon  Just  considerations  of  fair  pla 
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ud  common  honestr,  which  should  relieve  it 
from  the  burdens  it  would  have  incurred  but 
far  its  own  wrongful  conduct  It  was  held  by 
tiiia  court  in  an  early  case  tliat  a  corporation 
ii  t  being  created  by  law,  and  has  properly 
no  authority  but  such  as  Is  conferred  upon  it, 
expressly  or  by  ImpIicatioD*  by  the  law  of 
ItB  creation,  yet  it  may  become  legally  bound 
to  observe  and  perform  contracts  which  it  had 
DO  authorlt7  to  enter  into.  The  ends  of  Jus- 
tice may  require,  as  in  this  case,  that  the  cor- 
poration  which  has  exceeded  its  powers  should 
be  estopped  by  its  own  acts  from  pleading,  In 
defense  of  its  assumed  obligations,  that  they 
were  ultra  vires.  Auerbach  v.  Le  Sueur  Mill 
Ott^  28  Minn.  297,  9  N.  W.  799,  41  Am.  Rep. 
2S5.  This  view  Is  further  recognized  and  en- 
forced in  subsequent  cases  in  this  court,  which 
would  seem  to  Justify  the  claim  of  the  receiver 
In  his  attempt  to  apply  the  rule  of  estoppel 
against  the  attempt  of  defendant  to  relieve 
Itself  of  the  liability  sought  to  be  enforced 
in  this  action.  Central  B.  &  L.  Ass'n  t. 
Lampson,  60  Mhm.  422,  62  N.  W.  544;  Brb 
T.  Yoerg,  64  Minn.  465,  67  N.  W.  355;  City  of 
Fergus  Falls  v.  Fergus  Falls  Hotel,  80  Minn. 
105.  S3  N.  W,  64. 

We  therefore  deem  it  our  duty  to  hold  upon 
the  facts  well  pleaded  In  the  complaint  In 
this  action,  which  are  admitted  by  the  demur- 
rer, that  the  defendant  must  be  held  to  be 
wtopped  from  denying  its  statutory  liability 
to  coutrlhute  to  the  liquidation  of  the  debt  of 
the  Insolvent  bank  upon  the  distinctive  ground 
that  it  could  not  avail  itself  of  the  advantages 
wtilcb  it  derived  thereby,  and,  when  the  day 
of  miafortune  arrived,  shirk  the  responsibility 
which  it  voluntarily  assumed.  To  allow  It  to 
do  BO  would  seem  to  encourage  the  execution 
of  a  fraud  and  sanction  a  wrong  opposed  to 
the  well-considered  adjudications  of  this  court 
and  the  bighest' behests  of  natural  Justice. 

The  decisions  are  not  In  harmony  upon  the 
TlewB  we  are  compelled  to  adopt,  and.  after 
a  careful  examination  of  the  grounds  upon 
which  the  decision  In  Cal.  Xattonal  Bank  v. 
Kennedy,  167  V.  S.  362,  17  Sup.  Ct  831,  42 
L.  Ed.  168,  are  predicated,  we  are  constrained 
to  adhere  to  our  own  settled  policy  upon  the 
snhject,  which  is  supported  by  authorities  of 
the  highest  weight  and  respectability.  Ken- 
nedy V.  Cal.  Sav.  Bank,  supra;  Security  Bank 
T.  8t  Croix  Power  Co.  (Wis.)  94  N.  W.  74; 
Bradley  t.  Ballard,  65  III.  413,  7  Am.  Bep. 
6S6;  Beecher  v.  Boiling  Mills,  46  Mich.  103, 
7  N.  W.  695;  Whitney  Arms  Co.  t.  Barlow, 
63  N.  T.  69,  20  Am.  Rep.  604;  Camden  v. 
Hay's  Landing.  48  N.  J.  Law.  680,  7  Atl.  523; 
Rich  V.  State  National  Bank.  7  Neb.  201,  29 
Am.  Rep.  382;  Sherman  Center  Town  Co.  v. 
Swlgart,  43  Kan.  292,  23  Pac.  569,  19  Am.  St 
Rep.  137;  Manchester  &  L.  R.  R.  Co.  v.  Con- 
cord B.  R.  Co.,  66  N.  H.  100,  20  Atl.  383,  9 
L.  R.  A.  689,  49  Am.  St  Rep.  582;  National 
Bank  T.  Porter.  125  Mass.  336,  28  Am.  Rep. 
235;  Tourtelot  t.  Whithed  (Mo.)  84  N.  W.  8; 
Matt  V.  Roman  Catholic  Mut  Frot  Soc,  70 
Iowa*  456.  80  N.  W.  799;  Flint  and  W.  Mfg. 


C&  T.  Kerr-Murray  iSSg.  Go.,  24  Ind.  App. 
850.  66  N.  B.  868. 

Order  overruling  demurrer  li  xeveiBed,  and 
cause  remanded. 


INTERNATIONAL  HARVESTER  CO.  OF 

AMERICA  V.  LYMAN. 

(Supreme  Court  of  Minnesota.  July  17,  1903.) 

BAKKBUPTCT— DI8CHARGB— NEW  PBOHISE— 
RBHOVAL  OF  DHBT. 

1.  To  revive  a  debt  which  has  been  dischar- 
ged in  bankruptcy,  a  conditional  promise  there- 
after to  pay  the  oiiginal  obligation  iu  install- 
ments  most  be  accepted  by  the  creditor. 

2.  Where,  after  such  discharge,  in  response  to 
an  offer  by  the  debtor  to  pay  the  original  obli- 
gation In  installmmts,  the  creditor  exijressly 
declines  to  assent  to  the  conditioniL  and  insists 
upon  payment  of  tihe  whole  amount  the  debt  is 
not  revived. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Henn^ln 
County;  C.  B.  Elliott  Judge. 

Action  by  the  International  Harvester 
Company  of  America  against  Frank  J.  Ly- 
man. Judgment  for  defendant,  and  plaintlft 
appeals.  Affirmed. 

Brown  &  Korr,  for  appellant  Arthur  Bi. 
Higglns,  for  respondent 

LOVELY,  J.  Action  on  a  promissory 
note,  from  which  defendant  had  been  re- 
lieved by  a  discharge  In  bankruptcy.  Sub- 
sequent thereto  It  is  claimed  a  new  promise 
revived  the  original  obligation.  The  cause 
was  tried  to  the  court  who  made  findings 
and  ordered  Judgment  for  the  defendant 
which  was  entered.   Plalntllf  appeals. 

Upon  this  review  we  are  required  to 
adopt  the  conclusions  of  the  trial  court  that 
defendant  became  legally  Indebted  to  plain- 
tiff upon  a  promissory  note,  but  was  re- 
lieved therefrom  by  a  valid  discbarge  in 
bankruptcy.  Aftei^  such  discharge  the  ao- 
thorized  representative  of  the  owner  of  the 
note  wrote  defendant  August  22,  1902,  de- 
manding payment  In  response,  defendant 
answered  by  letter,  the  material  portion  of 
which  we  here  quote:  "Yours  received  and 
contents  noted.  On  the  10th  of  September 
I  will  send  you  $60.00  and  after  that  vrlll 
make  payments  until  our  estate  Is  settled 
in  full,  then  your  business  will  all  be 
squared  np."  Three  days  later  the  recipient 
of  this  letter  replied:  "I  am  In  receipt  of 
yours  of  the  22nd,  replying  to  mine  of  recent 
date,  and  desire  to  say  that  I  do  not  feel 
that  you  are  treating  us  fairly,  and  further- 
more we  will  not  be  sattefied  with  your  pay- 
ing ¥50.00  next  month,  and  further  pay- 
ments from  month  to  month  until  the  In- 
debtedness is  paid.  If  we  were  to  accept 
your  proposition  it  would  take  seven  months 
tor  you  to  pay  the  balance  that  Is  di»»  on 
your  note,  and  we  do  not  feel  that  we  can 
wait  that  long,"  ete.  ^  ' 

Plaintiff  necessarily  rests  Its  right  to  re- 
cover upon  this  portion  of  the  correspond- 
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ence,  upon  the  grotind  that  the  moral  obli- 
gation to  pay  the  dlacbaiged  debt  was  a 
aufflclent  coDSlderatltm  for  the  new  promise 
In  defendants  letter  of  August  22d.  That 
this  would  be  a  sufficient  consideration  to 
rcTlre  the  debt  is  undoubtedly  true.  We 
have  already  held  that  a  definite  promise  by 
a  debtor  Is  sufficient  to  revWe  the  obliga- 
tion after  a  discbarge  In  bankruptcy;  also, 
that  the  form  of  language  employed  is  not 
Important  if  the  purpose  to  assume  the  debt 
Is  clear  and  unequivocal.  But  where  such 
promise  is  coupled  with  any  conditions  as 
to  time  or  ability  to  pay,  the  fulfillment  of 
such  conditions  must  be  shown.  Smith  t. 
Stanchfleld.  84  Minn.  343,  87  N.  W.  917. 

While,  by  the  terms  of  defendant's  let- 
ter, the  promise  to  make  payments  by  In- 
stallments may  be  regarded  as  sufficiently 
explicit,  It  Is  clearly  inferable  therefrom  that 
it  Is  conditioned  upon  Its  acceptance  If  sat- 
isfactory. Sad  the  bolder  of  the  note,  after 
receipt  of  this  letter,  relied  upon  the  same 
without  answering,  an  acceptance  of  those 
conditions  would  probably  be  implied;  but 
the  reply  of  Octobn-  25th  exivess^  declined 
to  accept  the  proposed  terms  of  payment  of 
the  debt  in  installments,  and  It  must  be 
held  that  this  refusal  to  acquiesce  In  de- 
fendant's proposition  was  a  repudiation  of 
the  new  promise,  and  did  not  revive  the 
original  obligation. 

Judgment  affirmed. 


JONES  et  at  V.  JONES  et  sL 
(Supreme  Court  (rf  South  Dakota.   July  22, 
1903.) 

HBW  TRIAL— DI8CRBTI0H  OP  COURT. 
1.  In  an  action  agaiDst  defendants  by  their 
lessees  to  recover  for  the  conversion  of  cropa 
grown  on  the  property  under  a  lease  invlng  de- 
fendants title  to  all  the  crops  until  a  division 
was  bad  according  to  the  lease,  a  verdict  was 
directed  for  defeudants  on  the  theory  that  the 
action  Kbonld  have  bees  ia  equity  for  an  ac- 
counting. Before  &nj  question  had  been  raised 
aa  to  the  form  of  the  action.  It  had  been  clearly 
shown  that  plaintiffs  were  entitled  to  relief  In 
some  form.  Held  not  an  ahose  of  discretion  to 
grant  a  new  trial. 

Appeal  from  Circuit  Court,  Minnehaha 

County. 

Action  by  Delwln  A.  Jones  and  another 
against  WUsoD  S.  Jones  and  another.  Ver- 
dict for  defendants,  and  from  an  order 
granting  a  new  trial  defendants  appeal.  Af- 
firmed. 

R.  W.  Parliman,  for  appelUnts.  Davis, 
Lyon  &  Gates,  for  respondents. 

FULLER,  J,  For  the  purposes  of  tills  ap- 
peal from  an  order  granting  a  new  trial,  we 
shall  assume,  as  urged  by  counsel  for  ap- 
pellants, that  the  complaint  states  a  cause 
of  action  for  damages  sustained  by  the 
wrongful  conversion  of  respondents'  undi- 
vided one-half  interest  to  certain  crops  raised 
upon  the  farm  of  appellants,  pursuant  to  a 


contract  whldb  gave  tliem  ''Qie  tllte  and  pos- 
session of  bU  hay,  grato,  cropa  and  produce 
raised,  grown  or  produced  on  said  pcemlseif ' 
until  a  division  thereof  accox^Ung  to  a  stipu- 
lation contained  In  the  lease  by  wblc^  re- 
spondento  were  to  occupy  the  i^remlses  and 
have  one-half  of  everyliung  they  could  pro- 
duce during  the  season  of  1900.  It  was  con- 
clnslvely  shown  by  the  undisputed  evidence, 
admitted  without  ot^ection,  that,  notwitb- 
standtog  respondents  occupied  tbe  premises 
under  the  lease  and  falthfuBy  compiled  with 
an  tto  terms,  ttiey  were  vrrongfully  ejected 
by  appellants  and  absolutely  deprfred  of  all 
thtir  interest  in  the  crops.  Altbongh  It  was 
clearly  shown  and  undisputed  that  appel- 
lants, In  violation  of  the^  contract,  had  ap- 
propriated to  their  own  use  respondents' 
one-half  interest  In  4,000  bushels  of  corn 
worth  25  cents  per  bushel,  1,200  busbds  of 
oats  worth  20  cents  per  bushel,  40  tons  of 
hay  worth  ¥5  per  ton,  and  40  loads  of  straw 
worth  $1.50  per  load,  no  damages  were  al- 
lowed to  the  way  of  amipensatlon,  and  a 
verdict  was  directed  against  respondents  up- 
on the  theory  that  tbe  action  should  have 
been  to  equity  for  an  accounting. 

As  a  general  proposition,  one  havtog  ttie 
possession  and  right  of  possession  cannot 
be  guilty  of  conversion  by  retaining  It,  yet 
under  our  reformed  system  the  court  may 
administer  relief,  legal  or  equitoble,  as  re- 
quired by  tbe  facts  before  It,  regardless  of 
the  fonn  of  action.  Befwe  any  question 
was  raised  as  to  the  form  to  which  the  ac- 
tion was  brought.  It  was  clearly  shown  by 
the  undisputed  testimony  tliat  respondenti 
had  been  Injured  by  the  wrongful  act  of  ap- 
pellants, and  upon  tbe  facts  wero  entitled 
to  relief  In  some  form.  If  tbe  action  of  the 
trial  court,  in  directing  the  verdict,  caused 
a  fallnru  of  Justice,  the  new  trial  was  prop- 
erty granted,  altbongh  it  may  be  necessary 
to  file  an  amended  complaint  An  order 
granting  a  new  trial  is  clearly  withto  the 
exercise  of  Judicial  discretion,  and  will  nol 
be  disturbed  unless  there  Is  manifest  abuse 
of  that  discretion.  Hodges  v.  Bierlein,  4  S. 
D.  258,  56  N.  W.  811;  Alt  v.  Chi.  ft  N.  W. 
By.  Co..  5  S.  D.  20,  57  N.  W.  1126;  O.  Gotz- 
Ian  &  Co.  V.  McCoIlnm.  8  S.  D.  186.  66  N. 
W.  10G8. 

The  record  before  us  discloses  no  abnse 
of  discretion  on  the  part  of  the  court  below, 
and  the  order  granttog  a  new  trial  la  af- 
firmed. 

HUSTON  V.  SIOUX  PALLS  TP. 

(Supreme  Conrt  of  South  Dakota.    July  22. 
1903.) 

TOWNS— TOWNSmP  SUPERVISORS— POWERS- 
CREATING  INDEBTBDNBS8. 

1.  It  was  not  competent  for  the  board  of 
township  supervisors,  or  tor  a  member  thereof, 
to  enter  iutu  a  coDtract  with  plaintifF  for  the 
repair  of  a  road,  whereby  a  .debt  would  be 
created  oo  ti^ififtStt^i^Owg-lC 
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2.  The  fact  that  a  tows  rec^Ttd  the  benefit 
of  plaiDtiff*8  labor  nnder  u  nnanUuulied  con- 
tract was  immaterial. 

Appeal  fnnn  Ooonty  Ooart,  Mlnnebaba 

Connty. 

AcU<Hi  by  Frank  B.  HnatoD  against  Sioux 
Falls  township,  a  corporation.  Judgment  for 
defoidaDt:   PlalntUT  appeals.  Affirmed. 

B.  W.  Parliman,  tot  ajvellaiit  B.  J. 
Wella,  for  respondent. 

CORSOM,  J.  This  Is  an  appeal  from  a 
Judgment  entered  in  the  connty  court  of 
Ulnnehaba  county  opon  the  findings  of  fact 
and  conclusions  of  law  made  by  a  referee. 
The  action  was  brought  by  the  plaintifT  to 
recover  the  sum  of  1104.30  for  service  of 
himself  and  team  In  repairing  a  road  In  the 
defendant  township.  The  referee  found  In 
BQbstance  that  the  plaintiff,  in  the  months 
of  April,  May,  and  June,  1900,  performed 
the  labor  claimed  to  have  been  performed 
by  bim  upon  the  highway  in  the  defendant 
township,  "pursuant  to  a  contract  with  one 
Frank  Ford,  who.  In  making  such  contract, 
issnmed  to  act  as  one  of  the  supervisors 
of  the  said  township,  and  to  make  said  con- 
tract with  the  plaintiff  on  behalf  of  the 
said  township."  The  referee  further  finds 
that  there  was  no  money  In  the  hands  of  the 
treasurer  of  the  said  township  belonging  to 
the  highway  fund  at  the  time  of  the  making 
of  the  alleged  contract  and  the  performance 
of  the  labor,  except  money  that  had  been 
raised  for  a  specific  purpose,  which  purpose 
did  not  include  the  labor  performed  by  the 
plaintiff;  that  the  county  treasurer  coWeot- 
ed  and  paid  over  to  the  township  treasurer 
on  February  26,  1901,  on  account  of  the  5- 
nill  levy  on  the  assessed  valuation  of  the 
property  of  the  defendant  township  for  the 
year  1900,  the  sum  of  $603.89,  of  which 
about  the  sum  of  ?200  was  money  for  taxes 
on  property  In  the  said  district  No.  2.  From 
the  findings  of  fact  the  referee  concludes 
"that,  there  being  no  money  In  the  hands 
of  the  township  treasurer  at  the  time  of  the 
mnklng  of  the  cotitmct  set  forth  in  the  find- 
ings •  •  •  belonging  to  the  general 
Witbway  or  road  fund,  said  contract  was  In 
excess  of  the  power  conferred  by  law  upon 
the  township  supervisors,  and  void,  and  that 
the  defendant  Is  entitled  to  a  judgment  that 
the  complaint  of  the  plaintiff  be  dismissed." 

The  powers  of  such  board  being  limited,  it 
was  not  competent  for  It  or  a  member  there- 
of to  enter  Into  a  contract  with  the  plaintiff 
bj  which  a  debt  would  be  created  on  the 
part  of  the  town.  It  will  be  noticed  that 
the  referee  found  that  at  the  time  Ford,  as 
a  member  of  the  board,  entered  Into  the  con- 
tract with  the  plaintiff,  there  were  no  funds 
in  the  town  treasury  applicable  to  payment 
for  this  work,  and  it  does  not  appear  that 
any  funds  were  In  the  hands  of  the  treas- 
nnr  that  might  be  applied  in  the  payment 
of  the  som  due  this  plalntlfl  nntil  In  Feb- 


ruary, 1901,  nearly  a  year  after  the  con- 
tract was  entered  Into.  In  Aldrich  v.  Collins, 
3  S.  D.  154,  Q2  N.  W.  854,  this  court  made 
an  exhaustive  examination  of  the  powers  and 
duties  of  supervisors,  and  in  Austin  Mfg. 
Co.  V.  Twin  Brooks  Twp.  (S.  D.)  91  N.  W. 
470,  again  reviewed  the  question,  and  we  do 
not  therefore  deem  it  necessary  to  further 
discutis  the  question  In  this  opinion.  The 
referee  and  the  county  comrt  were  dearly 
right  In  holding  that  the  town  supervisors 
were  not  authorized  to  enter  into  the  con- 
tract with  the  plaintiff,  and  that  such  con- 
tract was  void  as  against  the  town. 

It  Is  contended  by  the  appellant  tfaa^  as 
the  town,  received  the  benefit  of  the  plain- 
tiff's labor,  it  ought  in  Justice  to  be  com- 
pelled to  pay  for  the  same.  But  such  a  rule 
would  enable  town  Bupervlsors  to  Impose  up- 
on their  towns  an  indefinite  amount  of  in- 
debtedness, which  It  was  the  Intention  of  the 
law  to  avoid,  as  It  is  provided  by  the  Stat- 
ute that  DO  Indebtedness  shall  be  Incurred 
by  the  township  board  except  upon  a  two- 
thirds  vote  of  the  electors  at  a  regnlariy 
called  or  special  meeting  thereof. 

It  will  be  noticed  that  there  is  no  finding 
of  the  referee,  nor  evidence,  of  any  valid 
contract  between  the  township  board  and 
the  i^alntiff.  Ford,  as  a  member  of  the 
board,  was  not  authorized  to  make  a  con- 
tract binding  the  town. 

The  Judgment  of  the  county  court  is  af- 
firmed. 


OARSiaAN  V.  KENNEDY  et  al. 

Supreme  Court  of  South  Dakota.   July  22, 
1903.) 

APPEAL    AND  BRROR— P  ARTIE  S-NOTIGB  OF 
APPEAL-BOND— SUPPICIBMCY—DISMISBAU 

1.  Where,  in  an  action  against  three  defend- 
ants, one  of  them  did  not  answer  or  appear,  and 
no  verdict  or  judgment  was  taken  against  him, 
and  a  notice  of  appeal  from  the  judgment 
against  the  other  tn-o  defendants  was  signed  by 
the  attorneys  for  such  defendants,  naming  them, 
plaintiff  was  thereby  notified  that  the  appeal 
was  taken  only  by  each  defeudants,  though  the 
name  of  the  other  was  retained  in  the  title  of 
the  cause,  and  hence  the  appeal  would  not  be 
dismised  on  the  ground  that  tbe  notice  appeared 
to  have  been  taken  by  all  of  the  defendants, 
and  that  the  undertaking  recited  that  the  judg- 
ment was  entered  against  all. 

Appeal  from  Circuit  Court,  Minnehaha 
County. 

Action  by  Mary  Oarrigan  against  Samuel 
Kennedy  and  others.  From  a  Judgment  In 
favor  of  plaintiff,  defendants  Kennedy  and 
Smith  appeal.  Reversed. 

Robertson  &  Dougherty  and  Klttre^ce, 
Wlnans  &  Scott,  for  appellants.  Joe  Kirby, 
for  respondent. 

CORSON.  J.   This  la  an  action  by  the 
plaintiff,  widow  of  Michael  Garrlgan,  deceas- 
ed, to  recover  of  the  dcfendan1^~^^ft^ 
leged  to  have  been%MfeJ^^W> 


90 


96  N0BTHWB8TBRN  BEPORTEIL 


<8.D. 


reason  of  the  sale  of  tntoxlcatliig  liquors  to 
her  husband  In  his  lifetime.  Verdict  and 
Judgment  were  for  the  plaintifT,  and  the  de- 
fendants Kennedy  and  Smith  have  appealed. 

A  motion  has  been  made  to  dismiss  the  ap- 
peal on  the  ^und  that  the  notice  of  appeal 
purports  to  have  been  taken  by  all  three  of 
the  defendants,  and  that  the  undertaking  <m 
appeal  recites  that  the  appeal  Is  taken  from 
the  judgment  entered  against  all  the  defend- 
ants, but  that  In  fact  one  of  the  defendants, 
Gilbert  Gllman,  did  not  answer  or  appear 
In  the  action,  and  no  verdict  or  judgment  was 
taken  against  him.  The  respondent  has  filed 
an  additional  abstract  setting  forth  the  fiicts 
which  he  claims  are  shown  by  the  record, 
but  an  examination  of  the  original  record  dis- 
closes that  the  notice  of  appeal  was  signed 
by  the  attorneys  for  Samuel  Kennedy  and  O. 
H.  Smith,  naming  them.  The  reqwndent 
was  therefore  notified  that  the  appeal  was 
taken  only  by  Kennedy  and  Smith,  although 
the  name  of  Gllman  appeared  In  the  title  of 
the  action.  The  undertaking  must  be  con- 
strued with  reference  to  the  notice  of  ap- 
peal,  and  notwithstanding  It  recites  that  the 
appeal  Is  taken  from  "a  Judgment  entered 
against  the  above-named  appellants,"  the  re- 
cital must  necessarily  be  limited  to  the  ap- 
pellants appearing  by  the  notice  of  appeal, 
and  against  whom  the  Jury  found  its  ver- 
dict and  the  court  entered  Judgment  Re- 
taining the  title  of  the  case,  therefore,  In  the 
notice  of  appeal  and  ondertaklng,  contd  not 
have  misled  the  respondent,  and,  as  the  ap- 
peal was  only  by  Kennedy  and  Smith,  the 
undertaking  Is  clearly  valid  and  binding  up- 
on them.  The  motion  to  dismiss  the  appeal 
must  therefore  be  denied. 

Upon  the  merits  of  the  case  it  Is  sufficient 
to  say  that  the  case  is  similar  to  that  of 
Mary  Garrigan  r.  John  T.  Thompson  et  al. 
(decided  at  the  present  term  of  this  court) 
95  N.  W.  294,  and  the  questions  Invc^ved  are 
practically  the  same  as  thMe  Involved  In  that 
case.  For  the  reasons  stated  In  that  de- 
cision, therefore,  the  Judgment  of  the  court 
below  la  reversed. 


BEINKB  V.  GERMAN  BVANGBLIOAIt 

LUTHERAN  TRINITY  CHURCH. 
(Sapreme  Court  of  South  Dakota.   July  22, 

1903.) 

RKUQTOUS  SOCIBTT— EXPULSION  OP  MEMBER 
— LIABIUTY  FOR  OAHAQES. 
1.  An  incorporated  rellgloas  society,  having 
no  capital  stock,  the  powers  of  which  relating 
to  busineas  and  property  are  required  by  its 
charters  to  be  exercised  by  a  board  of  trustees, 
only  two-thirds  of  whom  need  be  members  of 
the  chnrch,  and  whose  action  may  be  rejected 
by  the  congregation,  and  who  have  nothing  to 
do  with  the  matters  of  discipline  or  ezpnlsion.  Is 
not  liable  for  damages  for  the  expulsion  of  a 
member  by  the  congregation. 

Appeal  from  Circuit  Court,  Brookings 
County. 

Action  by  August  Belnke  against  the  Ger- 


man Evangdtcal  Lntberan  Trinity  Chorch. 
Judgment  for  plaintiff.  Defendant  appeals. 
Reversed. 

Cheever  ft  Cheever,  for  appellant.  Alex- 
ander ft  Hooker,  and  PhUo  Hall,  for  re- 
■pondokt 

FULLER,  J.  In  this  actUni  for  damages, 
plaintiff  recovered  Judgment  against  the  cor- 
porate defendant  for  V190  alleged  .to  have 
been  contributed  toward  the  acquisition  of 
church  property,  and  the  controlling  ques- 
tion here  presented  Is  whether  an  incorpo- 
rated regions  society  Is  legally  liable  for 
damages  arising  from  tbe  action  of  the  as- 
sembled congregation  in  eKommnnlcatlng  a 
mnnber. 

In  substance,  the  complaint  alleges  tbst 
the  minister  employed  conducts  a  parochial 
school,  and  the  corporation  owns  a  church, 
parsonage,  and  cemetery,  from  the  rights, 
privileges,  and  benefits  of  which  respondent 
Is  excluded  by  wrongful  expulsion,  and  has 
thereby  suffered  damages  In  the  amount 
claimed.  Both  the  constitution  and  by-laws 
of  appellant  declare  that  the  church  Is  es- 
tablished for  the  purpose  of  maintaining  and 
promoting  religious  worship  according  to  tbe 
general  usages  of  the  Evangelical  Lutheran 
Church,  and  there  Is  nothing  therein,  nor 
in  the  statute  conferring  power  to  organize, 
which  expressly  authorizes  tbe  purchase  of 
a  cemetery  or  the  establishment  of  a  pa- 
rochial school.  The  corporation  has  no  capi- 
tal stock,  and  Its  constitution  and  by-laws, 
as  well  as  the  authorizing  statute,  require 
all  powers  relating  to  business  and  property 
to  be  exercised  by  a  board  of  trustees,  only 
two-thirds  of  which  must  be  members  of  the 
church.  These  trustees,  whose  action  the 
congregation  by  which  they  are  elected  may 
reject  or  ratify,  have  nothing  to  do  with 
the  matter  of  discipline  or  expulsion,  and  the 
corporation  ts  not  bound  by  nor  answerable 
In  damages  for  the  conduct  of  unofficial 
members,  nor  is  money,  voluntarily  contribo- 
ted  for  the  support  of  the  church,  recover- 
able In  an  action  of  this  character.  Annie 
Hardin  v.  The  Trustees  of  the  Second  Bap- 
tist Church  of  the  City  of  Detroit,  51  Mich. 
137,  16  N.  W.  311,  47  Am.  Rep.  655;  Nance 
V.  Busby  (Tenn.)  18  S.  W.  874,  15  L.  R. 
A.  801;  Sale  v.  The  First  Regular  Baptist 
Church  of  Mason  City,  62  Iowa,  26.  17  N.  W. 
143,  49  Am.  Rep.  136.  It  follows  from  the 
diversity  of  functions,  and  the  fact  that  non- 
members  may  be  chosen  as  officers,  that 
the  corporation,  created  pursuant  to  statute 
for  temporal  purposes,  is  not  Identical  with 
the  ecclesiastical  membership  by  which  and 
from  which  respondent  was  expelled. 

As  this  suit  for  damages  neither  Involves 
a  property  right  invaded  by  the  corporation 
through  the  Instrnmentallty  of  Its  trustees, 
nor  relates  to  an  act  for  which  such  cor- 
poration is  in  the  slightest  degree  respon- 
sible, respondent  cannot  recover.   Tbe  Judg* 
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malt  appealed  from  Is  therefore  reversedt 
with  the  dlrectloa  that  the  complaint  be  dls- 
mbsed. 


STOGKER  T.  FOGKETT. 
(Snprane  Court  of  South  Dakota.   Svtj  22, 

1903.) 

BXSCUnON— SALE— RSDBMPTION— BXPIBA- 
TION  OP  RIQHT  TO  REDEEM. 

LComp.  LawB  1887,  {  6151,  aathorizes  a 
Jadgmeot  debtor  or  a  **nd«mpdoDer"  to  redeem 
pnmertj  aold  on  ezecotioD  within  oaa  year  aft- 
cr  Ui«  sal&   Section  6152  declare!  that.  If  a  re- 
deintitloner  redeems,   "the   property  may   be ' 
aeain  and  as  often  aa  a  redemptioner  Is  so  dis-  , 
posed,  redeemed  from  any  preTiooa  redemptioner  \ 
within  sizt7  days  from  the  last  redemption," 
ind,  "it  no  redemption  la  made  within  one  year  i 
tfter  the  sale,  the  purchaser  or  hia  asslfcnee  i>  j 
pDTitled  to  a  conreyance,"  etc.    Held,  that  the 
right  of  the  jodgment  debtor  or  of  his  successor  I 
in  interest  to  redeem,  either  from  the  purchaser  ' 
It  the  sale  or  from  a  prior  "redemptioner,"  ez-  , 
pires  at  the  end  of  a  year  from  the  aale;  a 
prior  redemptitni  within  the  rear  not  extending 
the  time. 

Appeal  from  Glrcidt  Court.  McPhenHm  j 
Conntr.  I 

AetloD  by  John  Stodcer  against  Benjamin 
F.  I^H^etL  Judgment  for  plalntlfr.  De- 
fendant appeals.  AfflrmedL 

James  M.  Bnnrn,  for  app^nt  Herreld 
tt  WUUamsoD,  tor  respoident 

FULLEB,  J.  Thte  action  In  equity  to 
quiet  title  to  real  propoiy  deecribed  in  the 
complaint  terminated  below  in  a  Judgment 
for  plaintiff,  and  the  defendant  appeals. 

Bespondenf  a  motion  to  dismiss  the  appeal 
Is  denied  npcm  Its  merits,  for  the  reason  that 
the  gtonnda  relied  npon  are  not  snffldentiy 
substantiated  by  tba  affidavits  and  record 
properly  before  ns.  The  averments  of  ap- 
pellants answer  and  the  admissions  <tf  re- 
spondent concerning  certain  redemptloiu  by 
a  judgment  creditor  tnm  the  concurrent  fore- 
dosnie  of  two  mortgages  on  the  proper^, 
by  virtue  ot  powers  of  sale  regularly  pmmied, 
eliminate  all  qnestlcHis  as  to  t^e  validly  of 
the  fOTeclosure  and  redemption  proceedings, 
upon  which  respondent  bases  his  title  trader 
a  sfaericrs  deed. 

The  essential  fiicts  may  be  tbua  stated  in 
connection  with  the  statutory  provisions  to 
be  construed:  On  the  29th  day  of  April, 
1S09.  the  mortgages  were  foreclosed,  and 
Wilbelmlna  Welsser,  being  then  the  owner  of 
ttxe  prftmises,  was  entitled  to  redeem  at  any 
time  within  one  year  from  the  date  of  aale. 
Trenery  v.  American  Mortgage  Company,  11 
B.  D.  506^  78  N.  W.  991.  On  the  28th  day  of 
April,  1900,  Jacob  OutJahr,  a  creditor  having 
a  Hen  by  Judgment  redeemed  from  the  fore- 
closure sales,  and  appellant,  aa  the  grantee 
ot  WUbcAmlna  Welsser,  attonpted  to  redeem 
fnnn  midi  red^ptloner  on  the  27th  day  of 
June,  1900.  TThile  the  sheriff  accepted  ap- 
pellanfa  money  and  Issued  the  usual  certlf- 
katea  of  redemption,  he  conveyed  the  prem- 


ises to  Gutjahr,  by  sherlfTi  deed  on  the  SBOi 
day  of  August,  1900. 

It  is  contended  by  his  counsd  that  ap- 
pellant, aa  the  successor  ot  the  mortgagor, 
lawfully  redeemed  from  Gutjahr,  and,  there 
being  no  further  redemptions,  was  entitled  to 
the  sheriff's  deed  at  the  expiration  of  00  days. 
Fourteen  months  having  Intervened  between 
the  foreclosure  sale  and  appellanf  a  effort  to 
redeem,  the  exact  point  presented  Is  whether 
hiB  right  to  redeem  exi^red  one  year  from  the 
date  of  sale.  The  atatute  eipressly  limits 
the  term  "redemptlraia:"  to  a  mortgagee  or 
Judgment  creditor  having  a  lien  subsequent 
to  that  on  which  the  proper^  was  8old«  and 
provides  that  the  debtor  or  his  succesaor  in 
interest  may  redeem  wl&ln  one  year  after 
the  sale.  Comp.  Lawa  1887,  ||  6150,  B161, 
being  sections  S75  and  876,  Bev.  Code  Glv. 
Proc.  If  a  redemptioner  redeems,  "the  prop- 
erty may  be  again,  and  as  often  as  a  redemp- 
tioner la  so  disposed,  redeemed  from  any 
prevlona  redemptioner  within  aixly  days  af- 
ter flie  last  redemption."  and,  "if  no  redemp- 
tion be  made  ^thin  one  year  after  the  sale, 
the  purchaser  or  his  assignee  Is  entitled  to  a 
conveyance;  or,  if  so  redeemed,  whenever 
sixty  days  have  elapsed,  and  xk>  othv  redemih 
tlon  has  been  made,  and  notice  thereof  given, 
and  the  time  for  redemption  has  expired,  the 
last  redemptitmer,  or  his  assignee,  is  entitled 
to  a  shnltTs  deed;  but  in  all  cases  the  Judg- 
ment debtor  shall  have  the  entire  period  of 
one  year  from  the  date  of  tiie  sale  to  redeem 
the  property."  Comp.  Laws  1887,  |  6164,  be- 
ing section  379,  Rev.  Code  Glv.  Proc. 

Not  only  does  the  statutory  definition  of  a 
"redemptioner,"  as  welt  as  the  difference  in 
procedure  and  effect  of  redemption,  place  one 
having  a  Hen  by  mortgage  or  judgment  In  a 
class  entirely  different  from  the  nuM^agor 
or  his  successor  In  Interest,  but  the  latter  la 
given  the  exclusive  right  ot  possession,  to- 
gether with  the  rents  and  profits,  during  the 
year  within  which  he  may  deatroy  the  effect 
of  the  aale  by  paying  the  amount  collectible 
and  thus  be  restored  to  bis  estate.  Hudolph 
V.  Herman,  4  8.  D.  283.  56  N.  W.  901.  By 
granting  the  mor^gor  or  his  success^  in 
interest  pwfect  Immunity,  for  the  full  period 
of  one  year,  from  th6  action  of  the  mort- 
gagee and  subsequent  creditors  having  Hens, 
the  L^lalatare  has  accorded  greater  indul- 
gence than  It  shows  to  those  dasslfled  as  "re- 
demptl<Mwrs,''  for  they  must  redeem  from  one 
another  within  60  daya  State  v.  O'Connor, 
6  N.  D.  286,  69  N.  W.  692.  In  language  Justi- 
fying no  exception  or  suggestion  of  nncer- 
tainty,  and  as  a  matter  of  favor,  the  mort* 
gagw  or  his  successor  In  Interest  may  have 
"the  entire  period  of  one  year  from  the  day 
of  the  sale  to  redeem  the  property,"  and  it 
la  not  within  Ihe  province  (tf  the  courts  to 
extend  that  time. 

We  therefore  conclude  that  appelkinfs 
right  to  redeem  e^lred  In  one  year  from  the 
date  of  the  sale,  and^^^^^J^g^W^ed 
from  la  affirmed.  o 
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COUGHRAN  T.  CITY  OF  HURON. 
(Supreme  Coart  of  Soatfa  Dakota.   Jolj  22. 
1803.) 

mnnctPAL  corporations  — disconnection 

OF  TERRITORY-JURISDICTION  —  PBTITION— 
8UFFIGIENCT— EFFECT  OF  SPECIAL  CHAR- 
TER. 

1.  The  circuit  court  has  jurisdiction  of  a  pro- 
ceeding hy  plaintiff  to  hare  a  certain  quarter 
aection  of  land  belonging  to  him  disconnected 
from  defendant  city. 

2.  Pol.  Code,  S  1609,  provides  that  on  peti- 
tion in  writing  signed  by  not  less  than  three- 
foutlbs  of  the  legal  voters,  and  by  the  owners 
of  not  lev  than  three-fonrtha  in  value  of  the 
property  !n  any  territory  in  any  Incorporated 
city  or  town,  and  being  upon  the  border  and 
within  the  limits  thereof,  the  city  may  discon- 
nect and  exclnde  such  territory  from  such  city. 
Heid,  that  where  It  affirinatiTely  appeared  from 
the  petition  that  there  was  no  person  residing 
on  the  property  Bought  to  be  excluded,  and  the 
petition  was  signed  by  the  sole  owner  thereof, 
the  statute  was  complied  with. 

3.  Pol.  Code,  S  16U9,  relating  to  the  discon- 
neotioQ  of  territory  from  a  oit:r.  implies  to  a 
dt7  operating  under  a  ape^l  charter. 

Appeal  from  Circuit  Contt,  Beadle  Coonty. 

Petitkn  by  Fnxsk.  R.  GonghrAn  agaiDst  the 
ci^  of  Huron,  a  cMporatlon,  to  have  a  cer- 
tain quarter  aectlMi  of  land  excluded  from 
the  city.  Judgment  for  plaintiff.  Defendant 
appeals.  Affirmed. 

John  Wood  and  A.  B.  Falrbank,  Cor  ap- 
pellant W.  A  Lynch,  for  respondent 

CORSON,  J.  This  Is  an  appeal  from  a 
Judgment  In  favor  of  the  plalnticr,  dlecon- 
□ecting  and  excluding  a  quarter  section  of 
land  belonging  to  him  from  the  defendant 
city.-  There  being  no  bill  of  exceptlona,  the 
only  questions  to  be  considered  are  those 
presented  by  the  Judgment  roll.  A  demur- 
rer was  Interposed  to  the  petition  filed  by  the 
plalntUI  upon  the  grounds:  (1)  That  the  court 
had  no  Jurisdiction  of  the  subject-matter  of 
the  fiction;  (2)  that  the  petition  did  not 
state  facts  sufficient  to  constitute  a  cause 
of  action;  and  (3)  that  the  defendant  op- 
erating under  a  special  charter,  was  not 
affected  by  the  statute  relating  to  the  dis- 
connecting of  torritory  from  a  city.  The 
demurrer  was  overruled,  and  the  defendant 
duly  excepted,  and,  the  same  being  a  part 
of  the  Judgment  roll,  "is  before  us  for  re- 
view.   Section  319,  Code  Civ.  Proc. 

The  appellant  contends  that  Its  demurrer 
should  have  been  sustained  upon  the  three 
grounds  stated.  The  question  presented  by 
the  first  contention,  that  the  court  had  no 
Jurisdiction,  vrns  settled  by  this  court  In 
the  case  of  Pelletler  t.  The  City  of  Ashton, 
12  S.  D.  366,  81  N.  W.  735,  and  a  review 
of  that  decision  satisfies  us  that  It  Is  fully 
sustained  by  the  authorities. 

The  second  contention,  that  the  petition 
does  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  In  that  It  falls  to  show  that 
the  petition  was  signed  by  three-fourtbs  or 
any  voters,  and  that  the  plaintiff  was  a  resi- 
dent Qf  the  state,  presents  a  question  of 


more  difficulty.  Section  1609,  Pol.  Code,  pro- 
rides  that  on  petition  In  writing,  signed  by 
not  less  than  three-fourths  of  the  legnl 
voters,  and  by  the  owners  of  not  less  than 
tiiree-fourths  In  value  of  the  property,  in 
any  territory  within  any  Incorporated  dty  or 
town,  and  being  upon  Qie  border  and  within 
the  limits  thereof,  the  city  may  disconnect 
and  exclude  such  territory  from  such  city. 
And  by  section  1611  It  Is  provided  that  upon 
the  fallture  of  the  city  council  to  grant  the  re- 
quest the  petitioner  may  present  the  petition 
to  the  circuit  court  aiid  that  If  upon  a  hear^ 
Ing  the  court  shall  find  that  the  request  of 
the  petition  ouglit  to  be  granted.  It  shall  be  so 
granted.  It  affirmatively  appears  from  the 
I>etltion  presented  to  the  circuit  court  that  no 
person  resided  upon  the  quarter  section  of 
land  sought  to  be  disconnected,  and  of 
course,  therefore,  the  petition  could  not  be 
signed  by  any  persona  as  voters.  The  pe- 
tition, as  above  stated,  was  signed  by  the 
sole  owner  of  the  property,  and  in  that  re- 
spect compiled  with  the  statute.  The  Legis- 
lature, in  enacting  the  law,  evidently  con- 
templated that  a  number  of  parties  owning 
land  within  the  territory  sought  to  be  ex- 
cluded would  Join  in  a  petition,  and  It  also 
contemplated  that  there  might  be  legal  voters 
within  the  said  territory  so  sought  to  be  dis- 
connected, and  hence  the  provisions  were  so 
framed  as  to  Include  that  class  of  cases.  But 
where,  as  In  the  case  at  bar,  only  one  owner 
petitions,  and  no  person  resides  apon  tbe 
property  sought  to  be  disconnected,  there 
cannot  be  a  literal  compliance  with  the  stat- 
ute. It  will  be  noticed,  however,  that  there 
is  no  limitation  as  to  the  extent  of  territory 
that  may  be  disconnected  and  excluded,  tbe 
only  limitation  being  that  the  provisions  of 
the  section  shall  only  apply  to  lands  not  laid 
out  into  city  or  town  lots  or  blocks,  and 
shall  be  on  tbe  border  and  within  the  limits 
of  the  city.  We  are  of  tbe  opinion,  there- 
fore, as  It  affirmatively  appears  that  there 
was  no  legal  voter  residing  within  the  ter- 
ritory sought  to  be  disconnected  and  exclad- 
ed,  the  case  comes  within  the  statute,  not 
withstanding  that  tbe  petition  Is  signed  only 
by  the  owner  of  the  property.  Such,  evi- 
dently, was  tbe  Intention  of  the  Legislature, 
and  "the  Intent  la  the  vital  part,  the  essence 
of  the  law."  Sutherland  on  Statutory  Con- 
struction, S  234  et  seq.  Certainly  the  Legis- 
lature could  not  have  intended  that  parties 
should  be  deprived  of  the  right  to  have  prop- 
erty owned  by  them  disconnected  and  ex- 
cluded from  a  city,  which  property  Is  vacant 
and  unoccupied,  unless  other  parties  Join 
with  them  whose  property  Is  occupied,  and 
upon  which  there  are  residing  legal  voters 
who  Join  In  the  petition.  It  Is  evident  that 
the  intention  of  the  Legislature  was  to  per- 
mit any  person  owning  lands  upon  the  bor- 
der within  the  limits  of  a  city  to  have  his 
property  disconnected  and  excluded  from  tbe 
said  city,  but,  when  thene  are  legal  voters 
resldiiv  wltbln  sa^^i^noiic^^i^^^nrtlu 
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tt  the  nld  Toters  most  also  slsn  the  peti- 
tion, and,  when  the  territory  sought  to  be 
exchided  includes  the  property  of  a  namber 
of  persons,  at  least  three-fourths  of  the  owd- 
ers  Id  value  of  such  property  must  sign  the 
petlHon.  Thus  construed,  tiie  statute  pro- 
tects the  rights  of  all,  and  carries  Into  effect 
the  evident  Intent  of  the  Legislature. 

The  last  contention  of  the  counsel,  that  as 
tbe  defendant  dty  was  operating  under  a 
cpeclal  charter  tbe  law  is  not  applicable  to 
it.  Is  clearly  untenable.  As  a  city  operating 
under  a  special  charter  is  not  excepted  in 
tbe  law.  It  is  not  competent  for  this  court 
to  interpolate  such  an  exception  therein. 
Heyler  v.  City  of  Watertown  (S.  D.)  81  N. 
W.  334.  The  circuit  court  was  therefore 
clearly  right  in  overruling  the  demurrer. 

The  Judgment  of  tbe  dnmlt  court  is  af- 
finned. 


EHERIOK  T.  SWSIENBT  OATTLB  CO. 
et  ai. 

(SnpKine  Oonrt  of  Sooth  Dakota.   Jnly  22, 

1903.) 

OmSFIUCT— PLKADINO-COHPUUNT— SST- 
KRAL  ACTS-^OINDEK. 

1.  Where  in  an  action  for  conspiracy  the  com- 
plaint alleged  that  defendants,  with  intent  to 
cheat  plaintiff,  effected  a  combination  which  en- 
abled tlLem  to  swindle  her  out  of  an  undivided 
one-bait  interest  in  certain  cattle,  and  alleged 
tbe  means  resorted  to  in  accomplishment  of 
loch  purpose,  bat  only  claimed  such  damages  as 
resulted  from  such  conspiracy,  the  complaint 
vas  not  objectionable  as  unproperly  uniting  sev- 
eral canse?  of  action  by  reason  of  the  fact  tb&t 
tbe  acts  alleged  to  have  been  performed  in  far- 
therance  of  the  conspiracy  bj  which  plaintilT 
wai  injured  embraced  diffemt  transactions. 

Appeal  from  CHrcnlt  Gonrt,  Pennington 
County. 

Action  hj  Ada  A.  Bmerlck  against  the 
Sweeney  Cattie  Oomrany  and  others.  From 
1  Judgment  In  fitvor  of  plalntU^  deteudanta 

appeal.  Affirmed. 

Charles  W.  Brown  and  Wood  &  Baell,  for 
appellants.  Fred  H.  Whitfield  and  Schrader 
ft  Lewis,  for  respondent 

FULLER,  J.  A  trial  of  tbe  Issues  formed 
by  the  complaint,  answer,  counterclaim,  and 
reply,  In  this  action  based  upon  a  conspiracy, 
terminated  in  a  judgment  for  respondent, 
coDcemIng  which  appellants  have  assigned  no 
error.  Before  answering,  tbey  severally  de- 
marred  to  the  complaint  on  the  following 
atanitory  grounds:  "That  there  Is  a  defect 
of  parties  defendant  That  several  causes  of 
action  have  been  Improperly  united.  That 
tbe  omiplaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action."  These  de- 
morrcrs  were  overruled,  and  appellants'  brief 
Is  mainly  directed  to  tbe  point  that  several 
causes  of  action  are  improperly  united. 

While  the  complaint  contains  matter  that 
might  rightfally  be  considered  surplusage, 
there  Is  a  specific  charge  ot  every  fact  aud 


circumstance  essential  to  a  conspiracy  and  an 
action  for  damage  predicated  thereon.  It  Is 
shown  by  the  most  ample  averments  that 
appellants,  with  the  Intent  to  cheat  and  de- 
fraud respondent,  effected  a  combluation 
which  enabled  them  to  swindle  her  out  of  an 
undivided  one-half  Interest  in  a  large  num- 
ber of  cattle.  The  means  to  which  they  re- 
sorted in  the  accomplishment  of  such  com- 
mon purpose  are  clearly  shown  by  the  use 
of  plain  and  concise  language.  While  the  acts 
done  In  furtherance  of  the  conspiracy,  and 
by  which  respondent  was  injured,  embrace 
different  transactions,  but  one  cause  of  action 
and  one  conspiracy  is  alleged,  and  no  dam- 
ages, other  than  such  as  resulted  therefrom, 
were  recovered. 

The  complaint  Is  not  demurrable,  and  the 
Judgment  appealed  from  Is  affirmed. 


OBETHDB  T.  BBHTB  et  aL 
(Snpreme  Court  Dt  South  Dakota.   July  2% 
IdOB.) 

HORTaAOBS— TRANSFER  OF  NOTE-HFFECT  OM 
MORTaAQB-PARTNBRSHIP— DEATH  OF  PART- 
NER—CONTINUANCE OF  BUSINESS— TRANS- 
FER OF  NOTE  —  TITLB  OF  TRANSFBRBB  — 
DBGEASBD  PARTNER'S  ADMINISTRATOR  — 
TRANSFER  BT  ADMINISTRATOR. 

1.  The  transfer  of  a  note  secured  by  a  mort- 
gage carries  with  It  tbe  security  as  an  incident 

2.  Where  a  note  and  mortgage  to  a  firm  were 
taken  in  the  name  of  one  of  the  partners,  and 
after  his  death  the  firm  business  was  conducted 
as  before,  without  any  accounting  or  settlement 
of  the  imrtnershlp  baainess  between  the  sur- 
viving partner  and  tbe  deceased's  representa- 
tive, and  the  surviving  partner  indorsed  the 
note  to  plaintiff,  the  indorsed  note,  together 
with  other  facts,  prima  fade  established  plain- 
tiffs ownership  of  the  note  and  mortgage. 

3.  In  a  suit  by  plaintiff  to  qoiet  title  to  the 
mortgaged  premutes,  it  appearing  that  there  had 
been  no  objection  on  iSie  part  of  the  deceased 
partner's  administrator,  or  on  tbe  part  of  any 
creditor  of  the  estate,  to  tbe  failure  of  the  sur- 
viving partner  to  settle  the  partnership,  and  de- 
fendant not  making  any  attempt  to  establish 
any  right  or  interest  in  the  note  and  mortgage, 
a  judgmMit  dismissing  the  complaint  was  erro* 
neons. 

Appeal  from  Circuit  Gomrt,  Beadle  Countf. 

Suit  by  Anna  Oretber  against  Charles  H. 
Smith  and  others.  B^om  a  Judgment  dis- 
missing the  complaint,  plaintiff  appeals.  Ke* 

versed. 

John  Wood,  A.  B.  Fairbank,  and  Boyce 
&  Warren,  for  appellant     T.  H.  Null,  for 

respondents. 

FULLBB,  J.  In  this  equitable  action  to 
remove  a  dond  and  foreclose  a  mortgage  on 
real  property,  uecuted  by  Charles  H.  Smitb 
and  wife  on  tbe  lltli  day  of  February,  1886, 
to  secure  their  promissory  note  for  9400,  the 
defendant  Blegel.  denying  plalntUFs'  owner- 
ship, and  claiming  to  be  tbe  lawfnl  assignee 
of  such  note  and  mortgage,  prayed  for  the 
usual  deoee  of  foreclosure,  togetber  with 
judgment  against  plaintiff  for  costs  and  dls- 
bnrsementa. 

T  L  8«  Uortsases,  vo£''ii^e!&^  Wi^'^ 
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The  note  ofFered'by  plaintiff  and  recelTed 
in  evicleuce  under  tbe  complaint  was  made 
payable  to  the  order  of  F.  T.  Walker,  and 
indoraed  on  the  back  as  follows:  "Pay  Anna 
Grether  or  order.  F.  T,  Walker."  The  mort- 
gage was  also  taken  In  the  name  of  F.  T. 
Walker,  as  mortgagee,  and  a  duly  executed 
and  acknowledged  assignment  thereof,  un- 
der date  of  October  4,  1886.  Is  upon  the  back 
of  tbe  Instrument,  as  follows:  "For  Tslue 
recelTed  I  hereby  sell,  assign  and  transfer 
unto  Anna  Grether  all  my  right;  title  and 
Interest  In  and  to  the  within  the  mortgage. 
F.  T.  Walker."  When  Smith  and  wife  gave 
this  mortgage,  and  for  many  years  prior 
thereto,  F.  T.  Walker  and  D.  Rhomberg 
were  copartners  engaged  In  the  real  estate 
and  loan  business,  in  the  city  of  Dubuque, 
under  the  name  of  Walker  &  Rhomberg,  and 
It  was  a  loan  of  tbelr  money  to  secure  the 
payment  of  which  the  note  and  mortgage 
were  executed.  According  to  their  universal 
custom,  and  as  a  matter  of  convenience  in 
negotiating  such  securities,  all  notes  and 
mortgages  belonging  to  the  firm  were  taken 
In  the  name  of  F.  T.  Walker,  who,  as  the 
field  man,  made  all  loans,  while  Rhomberg 
remained  at  the  office  and  disposed  of  them 
to  investors.  About  the  time  the  Smith  note 
and  mortgage  reached  the  office  of  Walker 
&  Rhomberg,  they  borrowed  a  large  amount 
of  money  of  Mrs.  Berry,  and,  as  collateral 
security  to  their  note,  delivered  to  her  this 
note  and  mortgage,  together  with  other  se- 
curities, which  she  held  until  the  year  1895. 
when  she  received  payment  In  full,  and  sur^ 
rendered  the  securities  to  Rhomberg. 

During  the  time  intervening  between  the 
making  and  payment  of  the  Berry  loan,  and 
In  March,  18S9.  F.  T.  Walker  died,  and  by 
the  terms  of  his  win  his  wife,  Nellie  J. 
Walker,  became  the  owner  of  bis  entire  es- 
tate, consisting  of  an  undivided  one-half  in- 
terest In  the  firm  of  Walker  &  Rhomberg, 
together  with  the  proceeds  of  certain  life 
Insurance  policies  amounting  to  519,000.  The 
assets  of  the  firm  of  Walker  &  Rhomberg 
consisted  principally  of  promissory  notes 
taken  in  the  name  of  F.  T.  Walker,  who  in- 
dorsed the  same  In  blank  at  the  time  of  their 
execution.  In  order  to  facilitate  their  nego- 
tiation during  his  absence,  and  the  mort- 
gages given  to  secmre  the  same  were  as- 
signed In  blank  over  the  duly  acknowledged 
signature  of  F.  T.  Walker,  the  mortgagee 
named  in  such  instruments.  Agreeable  to 
ttte  desire  of  F.  T.  Walker  that  the  buslneiM 
be  carried  on  after  his  death.  Just  as  before, 
tn  tiie  name  of  Walker  &  Rhomberg,  and 
that  the  Insurance  money  which  his  widow 
would  receive  be  placed  In  the  firm  for  its 
betterment,  Mrs.  Walker  contributed  $11,000 
thereof,  and  from  time  to  time  thereafter 
drew  out  sums  aggregating  $13,000.  Let- 
ters testamentary  were  duly  Issued  to  Nellie 
J.  Walker,  as  the  only  personjil  representa- 
tive and  sole  devisee  under  the  will.  In  which 
■he  was  named  aa  executrix,  and  tbe  part- 


nersblp  business  proceeded,  with  her  knowl- 
edge and  acquiescence,  Just  as  it  had  in  the 
lifetime  of  her  husband.  No  acconnting  or 
final  settlement  of  the  partnership  business 
has  ever  been  tiad  between  D.  Rhomberg 
and  Mrs.  Walker,  but  Rhomberg  has  had  the 
entire  management  of  the  business,  wtdch 
has  always  been  conducted  In  the  name  oi 
Walker  &  Rhomberg. 

In  the  year  1897,  as  collateral  security 
for  a  loan  In  the  name  of  the  firm,  he  de- 
livered to  the  plaintiff,  Anna  Gretber,  the 
note  and  mortgage  In  suit,  and  inserted  her 
name,  as  Indorsee  and  assignee  of  such  In- 
struments, over  the  signature  of  F.  T.  Walk- 
er. Independently  of  the  assignment  of  the 
Smith  mortgage,  the  transfer  of  tbe  note 
would  carry  with  It  the  security  as  an  In- 
cident, and  the  possession  of  such  note,  duly 
Indorsed  and  offered  in  evidence  at  tbe  trial, 
was  sufficient,  when  considered  with  all  the 
other  testimony,  to  establish  the  prima  fade 
ownership  of  plalntKT. 

In  the  absence  of  an  objection  on  the  part 
of  Mrs.  Walker  or  some  creditor  of  tbe  es- 
tate, the  failure  of  Rhombei^,  as  surviving 
partner,  to  comply  with  the  statute  in  set- 
tling the  affairs  of  the  partnership,  is  not 
sufficient  to  absolutely  defeat  his  transfer  of 
property  In  which  he  was  confessedly  in- 
terested to  the  full  extent  of  one-half. 

When  plaintiff  concluded  her  evidence  and 
rested.  It  was  clear  and  ondlspnted  that  the 
business  had  been  conducted  ever  since  the 
death  of  Mr.  Walker,  and  without  interrup- 
tion or  objection,  in  the  name  of  tbe  flirm, 
and  the  defendant,  who  made  no  attempt  to 
establish  any  right  to  or  Interest  In  the  note 
and  mortgage,  was  not  entitled  to  ■  Judg- 
ment dismissing  the  complaint. 

From  the  foregoing,  and  the  forUier  fact 
that  the  court  declined  to  make  any  finding 
upon  the  Issues  presented  by  tbe  pleadings, 
tbe  Judgment  appealed  from  la  reversed,  and 
the  case  remanded  tm  farther  proceedings. 


PBTTIGRBW  et  al.  v.  MOODY  COUNTY. 
<8upreine  Court  of  South  Dakota.    Jnly  22, 

1903.) 

TAXATION— INVALIDATIMO    TAXES    ON  PAR- 
TICULAR PROPERTY  —  JUDGMENT  FOR 
JUST  TAXES— TENDER— NECESSITY. 

1.  Under  Comp.  Laws  1887,  §  1(>43,  as  amend- 
ed by  Laws  1893,  c.  160.  p.  273  (Rev.  Pol. 
Code,  S  2225),  requiring  tne  court  In  an  action 
to  restrain  the  collection  of  a  tax,  or  to  recovK 
any  taxes  before  paid,  or  to  recover  the  title  of 
any  property  sold  for  taxes,  or  to  restniin  pay- 
mttnt  of  taxes,  to  render  judgment  for  the 
amount  of  taxes  due  on  the  property,  in  an 
action  against  a  county  to  invalidate  tax  pro- 
ceedings for  a  particular  year  so  for  as  they 
related  to  the  land  described  in  the  complaint, 
the  county  Is  mtltled  to  recovw  jn^mrat  for 
the  just  amount  of  the  taxes  on  the  land  on- 
paid. 

2.  Plaintiff,  In  an  action  to  invalidate  the  tax 
proceedings  for  a  particular  year  so  far  as  they 
related  to  the  land  described  fai  the  complaint, 
need  not  tender  to  ti^  oowity  tiw  amonnt  oC 
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Appeal  from  Circnit  Cotirt,  Moody  County. 

Action  by  Jennie  S.  Pettigrew  and  otben 
tgainst  Moody  coanty.  From  a  jndgmemt  for 
plalntlffB,  defendant  appeals.  Reversed. 

Geoige  Rice  and  J.  Q.  Adams,  tor  api^el- 
hot  U.  8.  O.  Cbetrjf  for  respondents, 

PULU5B,  J.  Pnrstiant  to  statote.  this  ac- 
tion vas  to  enforce  plafntlffE^  equitable  rigbt 
to  have  certain  voidable  tax  proceedings  for 
tbe  year  1898  canceled  and  set  aside  so  far' 
«B  the  same  relate  to  the  land  described  In 
the  complaint  Altbough  plaintiffs  concede 
that  tbe  property  was  subject  to  taxation  for 
that  year,  the  actual  amount  collectible  was 
not  ascertained,  and  the  trial  court  entered 
ID  unconditional  decree  nullifying  all  proceed- 
ing and  restraining  the  defendant  county 
from  ever  asserting  a  lien  thereunder.  Ac- 
cording to  onr  view  of  the  judgment  appealed 
from,  it  Is  needless  to  discuss  the  unauthoriz- 
ed proceedings,  which  fully  justify  the  find- 
ing that  the  assessment  and  all  sabseqnent 
Aeps  taken  by  tbe  taxing  oflOeera  are  Illegal 
and  void. 

The  only  essenttal  quration  to  be  determin- 
ed is  whether  the  county  was  not  entitled  to 
recover  judgment  In  the  action  for  the  just 
amount  of  taxes  delinquent  and  unpaid.  That 
respondents  were  ready  to  act  in  accordance 
with  their  conception  of  equity  tn  the  prem- 
ises, and  pursoant  to  statute,  is  apparent 
from  the  following  paragraph  of  their  com- 
plaint: "That  prior  hereto  the  plalntllt  ten- 
dered to  the  defendant  all  the  sums  of 
money  justly  due  or  owing  for  taxes,  either 
(or  state,  county,  municipal,  school,  or  other 
purposes,  against  said  lands  and  premises, 
and  now  brings  the  same  into  court  and  of- 
fers to  pay  the  same."  While  the  undis- 
puted testimony  shows  that  $300  was  legally 
^ende^ed  In  full  settlement  of  the  taxes  for 
1S96,  and  SS26  is  claimed,  nothing  was  done 
by  tbe  trial  court  to  ascertain  what  sum 
was  the  true  and  correct' amount 

Consonant  with  the  equitable  doctrine  that 
an  applicant  for  relief  in  a  case  of  this  chnr- 
acter  must  invariably  pay  tlie  actual  amount 
of  taxes  chargeable  against  his  property,  the 
Leglalature  of  this  state  has  declared  that: 
"Whenever  any  action  or  proceeding  ahall  be 
commenced  and  maintained  before  any  court 
to  prevent  or  restrain  the  collection  of  any 
tax  or  part  thereof,  or  any  particular  act  of 
any  officer  In  the  collection  thereof,  or  to  re- 
cover any  such  tax  before  paid,  or  to  re- 
cover the  possession  or  title  of  any  property 
real  or  personal,  sold  for  taxes,  or  to  inval- 
idate or  cancel  any  deed  or  grant  thereof  for 
taxes,  or  to  restrain,  prevent,  recover  or  de- 
lay any  payment  of  taxes,  the  true  and  just 
amount  of  taxes  due  npon  such  property  or  by 
such  person  must  be  aacertalned  and  Judg- 


ment must  be  rendered  and  given  therefor 
against  the  taxpayer,  and  the  court  may,  if 
In  Its  opinion  tbe  assessment  or  any  subse- 
qaent  proceeding  has  been  rendered  void  or 
voidable  by  the  omission  or  commission  of 
any  act  required  or  prohibited,  order  a  reas- 
sessment of  such  property  to  be  made  by  the 
proper  officer,  acting  at  the  time  of  making 
ot  such  order  and  the  taking  by  the  proper 
officers  t^en  acting  of  all  such  steps  subse- 
quent to  assessment  as  shall  be  necessary  to 
amend  such  assessment  and  levy,  to  the  end 
that  the  whole  matter  may  be  adjudicated  in 
the  one  action  or  proceeding  and  the  proper 
proportion  or  ratio  of  tax  be  paid  by  tbe  prop- 
erty owner."  Section  1613,  Comp.  Laws 
1887,  as  amended  by  chapter  160,  p.  278, 
Laws  1803,  being  section  2225  of  the  Revised 
Political  Code. 

In  Clark  v.  DarUngton,  11  S.  D.  418,  78  N. 
W.  997,  we  say:  "It  has  been  the  policy  of 
the  people  of  this  state  and  of  the  former 
territory  to  require  the  payment  of  taxes  on 
all  real  property  subject  to  taxation,  and 
hence  they  have  provided  that,  whenever  any 
action  or  proceeding  shall  be  commenced  to 
invalidate  or  cancel  any  deed  or  grant  tor 
taxes,  It  shall  be  tbe  duty  of  the  court  to  as- 
certain the  true  and  correct  amount  of  taxes 
due  upon  such  property,  and  render  judgment 
therefor." 

It  being  made  tbe  duty  of  the  court,  both 
by  statute  and  in  equity,  to  ascertain  and 
adjudge  the  correct  amount  of  taxes  to  be 
paid  by  the  owner,  it  Is  not  even  necessary 
to  tender  the  amount  Justly  recoverable. 
Campbell  v.  Equitable  Loan  &  Trust  Co., 
14  8.  D.  483,  85  N.  W.  1015.  In  a*  North 
Dakota  case  of  this  character,  where  the 
person  making  the  assessment  was  without 
even  colorable  authority  to  act,  and  alt  subse- 
quent proceedings  were  fatally  defective,  it 
was  held.  In  construing  section  1643,  supra, 
that  relief  can  be  granted  only  upon  condi- 
tion that  plaintiff  pay  tbe  Just  amount  of 
taxes  for  which  his  properly  is  liable,  and 
that  sach  a  Judgment  in  no  manner  depends 
upon  a  request  therefor  by  either  party,  be- 
cause the  statute  was  enacted  for  the  protec- 
tion of  the  public  revenue,  aud  Is  maudatory 
In  tbe  requirement  that  *the  true  and  just 
amount  of  taxes  due  upon  such  property  or 
by  such  person  must  be  ascertained,  and 
judgment  must  be  rendered  and  given  there- 
for against  tbe  taxpayer." 

The  Judgment  appealed  from,  though  prop- 
er In  certain  respects,  Is  reversed  for  the 
reason  specified,  and  the  case  is  remanded 
with  tbe  direction  that  the  court  ascertain 
the  true  and  Just  amount  of  taxes  due  ap- 
pellant for  the  year  1898,  and  accordingly 
render  a  Judgment  which  shall  be  equitable  to 
both  parties  and  a  paramount  lien  nx>ott  the 
property  until  tbe  same  la  fully  satisfied. 
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TENNET  T.  HAPID  CITY. 

(Sapreme  Ooart  of  South  Dalrots.    Jaly  22, 
1903.) 

MUNICIPAL  CORPORATIONS— DEFECT  OF  SIDK- 
WALK8— INJDRIES-DAMAOBS— BVIDBNCB 
—OPINION— LIFS  TABLES— HBABSAT. 

1.  In  an  action  tor  Neveral  lnjari«a  aUeged  to 
haTe  been  sustained  hy  defects  in  a  ^tj  side- 
walk, it  was  error  for  the  court  to  permit  piatn- 
tiff  to  give  her  judgmeat  as  to  the  amooDt  of 
damages  she  had  sustained  for  each  injoij. 

2.  Where,  in  an  action  for  injuries  there  was 
no  evidence  of  permanent  disabiutr,  tables 
BhowiQ]^  expectancy  of  iife  were  Inadmisiible. 

3.  In  an  action  for  injoriee  on  a  ci^  side- 
wailE.  evidence  that  plaintiff  had  told  witness 
she  had  fallen  on  the  sidewalk  not  at  the  time 
of  the  injory  was  inadmissible^  as  hearsay. 

Appeal  from  Olrcolt  Oonrt,  Pennlngtam 

County. 

Action  by  Jennie  E.  Tenney  against  Rapid 
City.  From  a  judgment  In  favor  of  plain- 
tiff, defendant  appeals.  BeTersed. 

A.  E.  Gardner  and  Charles  W.  Brown,  for 
appellant.  Edmund  Smith  and  Fred  H.  Whit- 
field, for  respondent 

COBSON,  J.  Plaintiff  brought  this  action 
to  recoTer  damages  for  injuries  alleged  to 
have  been  sustained  by  her  by  reason  of  the 
defective  condition  of  the  sidewalks  of  the 
defendant  dty.  The  plaintiff  claims  to  have 
received  injuries  at  five  different  times,  ex- 
tending over  a  period  of  about  a  year,  and 
her  complaint  contains  five  counts  or  causes 
of  action.  Verdict  and  Judgment  were  In 
favor  of  the  plaintiff,  and  the  defendant  has 
appealed. 

The  defendant  has  assigned  numerous  er- 
rors, but  in  the  view  we  take  of  the  case 
it  wUl  only  be  necessary  to  consider  three 
of  them.  The  counsel  for  the  plaintiff  was 
permitted  to  ask,  and  the  plaintiff  to  an- 
swer, over  proper  objection  on  the  part  of 
the  defendant,  the  following  questions: 
"Now,  referring  to  the  injury  at  that  time, 
and  the  time  you  were  laid  up  and  suffering, 
what  would  you  say  in  your  Judgment  was 
the  amount  of  damages  you  sustained?"  The 
witness  answered,  "I  should  say  it  was  at 
least  $200  for  that  time."  She  was  then 
asked  the  following  question:  "Now,  re- 
ferring to  the  next  accident,  Mrs.  Tenney, 
which  occurred  up  near  the  Mathias  Place, 
what  would  you  say  that  accident  damaged 
you,  considering  the  loss  of  time  and  pain, 
and  your  condition  since  as  a  result  of  it?" 
She  answered:  "The  same  as  I  did."  The 
witness  was  then  asked  the  following  ques- 
tion: "You  may  go  on  and  state  to  the 
Jury  what,  In  your  opinion  and  Judgment, 
was  yoxir  damage  for  that  accident  at  the 
Jester  sidewalk  In  October,  1899?"  She  an- 
swered, "$100."  Q.  "Referring  to  the  sec- 
ond accident,  what,  In  your  opinion,  was  the 
damage  for  tbat  accident?'*  She  answered. 
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*1  voDld  say  $100.  Q.  Now,  referring  to 
the  ^rkbam  Place— the  Injury  there,  the 
last  one,  in  December,  1809,  or  January, 
1900 — state  wbat  damage  yon  sustained  for 
loss  of  time,  expense  money,  nurse,  medi- 
cine, and  doctor  bills  which  were  incurred 
and  have  not  been  paid.  A.  I  should  say 
$500."  Motion  was  made  to  strike  out  the 
several  answers,  and  denied.  This  evidence 
was  clearly  inadmissible.  It  was  the  prov- 
ince of  the  jury  to  determine  the  amount  of 
damages  to  which  the  plaintiff  was  entitled 
If  they  found  that  she  was  entiUed  to  any, 
and  it  was  not  competent  for  the  plaintiff 
to  give  her  opinion  as  to  the  amount  of  dam- 
ages she  bad  sustained.  Webster  v.  White. 
8  S.  D.  479,  60  N.  W.  1145;  Tetrault  v. 
O'Connor,  8  N.  D.  15,  76  N.  W.  225;  Kiier- 
land  V.  Great  Western  Ele.  Co.,  0  N.  D.  i'J. 
81  N.  W.  67;  Erickson  v.  Sophy,  10  S.  D. 
71,  71  N.  W.  75a  It  may  be  stated  as  u 
general  rule  that  even  an  expert  witness 
cannot  be  allowed,  In  giving  Ms  evidence,  to 
usurp  the  province  of  the  court  and  Jury  by 
drawing  conclusions  from  the  facts  upon 
which  the  case  depends.  Jones  on  Ev.  i 
874.  There  la  an  exception  to  the  general 
role,  but  this  case  does  not  come  within  the 
exception. 

The  plaintiff  offered  in  evidence  the  life 
tables  of  the  expectation  of  life  of  the  North- 
western Life  Insurance  Company.  The  de- 
fendant objected  to  tiie  offer,  for  the  rea- 
son that  it  was  Irrelevant  and  Immaterial 
to  any  Issue  in  this  action,  there  being  no 
proof  of  permanent  disability,  and  was  not 
the  proper  basis  for  the  measure  of  dam- 
ages. Objection  overruled,  and  the  defend- 
ant ezcet^ed.  The  admission  of  these  life 
tables  was  clearly  erroneous,  and  constitut- 
ed prejudicial  error.  No  evidence  is  dis- 
closed by  the  record  tending  to  prove  that 
the  plaintiff  was  permanently  Injured,  or 
might  not  recover  from  the  injuries  re- 
ceived. The  admission  of  these  tables, 
therefore,  constituted  reversible  error.  Fos- 
ter V.  Village  of  Bellalre,  127  Mich.  13,  86 
N.  W.  3S3;  Leach  v.  R.  E.  Co.,  125  Mich. 
373.  84  N.  W.  316;  Sax  v.  Railway  Co.,  125 
Mich.  252,  84  N.  W.  314,  84  Am.  St.  Rep. 
672;  Mott  V.  Defoit.  G.  H.  &  M.  R.  E.  Co., 
120  Mich.  127,  79  N.  W.  3;  City  of  Honey 
Grove  v.  Lamaster  (Tex.  Civ.  App.)  50  S. 
W.  1053. 

In  Foster  v.  Village  of  Bellalre,  supra,  the 
Supreme  Court  of  MIclilgan,  in  spealitng  of 
the  admission  of  that  class  of  testimony, 
uses  the  following  language:  '*The  testimony 
offered  on  the  part  of  the  plaintiff  tended 
to  show  that  she  wffa  seriously  injured,  but 
It  did  not  show  she  might  not  recover  from 
her  injuries.  Agsiust  the  objection  of  coun- 
sel for  defendant,  the  tables  of  mortality 
were  Introduced  In  evidence.  In  Mott  v. 
Railway  Co.,  •  •  •  supra,  it  was  h^d. 
'Mortality  tables  are  only  admissible  in  cases 
of  permanent  injury,  <a.  when  the  salt  la 
brought  by  the  iii«{Kei^TO^(ol^<deGeased 
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porsoD.'    For  this  error,  Judgment  Is  re- 
rened  and  a  new  trial  ordered." 

On  the  trial  the  witness  Jennie  Trobridge 
waa  asked  the  following  queatlon:  "State 
whether  or  not  Mrs.  Tenney  told  you  she 
bad  fallen  on  the  aldewatk."  The  defend- 
ant objected  to  this  question,  on  the  ground  i 
tbat  it  called  for  hearsay  testimony  and  | 
self-sefTlng  declarations.  The  objection  ; 
was  orerrnled,  and  the  defendant  excepted,  j 
The  witness  answered,  "The  plaintiff  told 
me  that  she  had  fallen  twice  on  ^he  side- 
walk. I  don't  know  that  she  said  anything 
about  falling  Just  then."  The  defendant 
moved  to  strike  out  the  answer,  for  the  rea* 
SOD  that  the  declaration  of  the  plaintiff  was 
not  SB  to  her  fall  occurring  at  or  near  the 
time  of  the  accident,  and  was  no  part  of  the 
rra  geetie,  was  Immaterial,  and  a  self-sery- 
ing  declaration.  &Cr.  Jones  In  bis  work  on 
Evidence  says:  "It  would  be  obviously  un- 
safe If  parties  to  litigation  were,  without 
restriction,  allowed  to  support  their  claims 
bj  proving  their  own  statements  made  out 
of  court  Such  a  practice  would  be  open 
not  only  to  all  the  objections  which  exist 
against  the  admission  of  hearsay  In  general, 
but  would  also  open  the  door  to  fraud  and 
to  the  fabrication  of  testimony.  «  *  • 
Bat  It  Is  a  general  rule  of  broad  application 
that  the  declaratlMis  of  a  party  In  his  own 
fsTor  are  not  admisslUe  in  Ui  bebaU."  1 
Jones  on  Sr.  i  236. 

Tbe  jodgmoit  of  the  drcnlt  court  and  or- 
der denying  a  new  trial  are  reTcrsed. 


BROOKINGS  LAND  &  TRUST  OO.  t. 
BERTNESS  et  ox. 
(Snpreme  Coort  of  South  Dakota.   July  22, 
1908.) 

iOENT  PURCHASING  liAND  FOR  HIHSBU^ 
TRDSTBB— STATUTE  OF  FRAUDS. 

L  Plaintiff  commenced  n^^iations  with  the 
owner  of  land  for  Its  purchase,  but  left  them 
witb  B.  to  act  as  bis  agent  agreeing  to  pay 
iiim  a  commission  If  be  could  purchase  It  for 
plaintiff  for  a  price  not  above  $18  per  acre.  He 
could  not  get  it  for  that  price,  and,  without  re- 
porting to  plaintiff,  purdiased  It  for  himself  for 
a  slisEtly  greater  price,  taking  the  deed  In  his 
wlfe^  name.  ff«Ia,  that  by  reason  of  B.'s  con- 
fidential relations  a  tni^  arose,  eoforcement  of 
wMrfa  is  not  prevented  by  the  statute  of  frauds, 
plaintiff  having  tendered  the  price  paid  and  the 
oonunlsdon. 

Appeal  from  Circuit  Court,  Brookings 
Connty. 

Actlmi  1^  the  Brookings  Land  &  Trust 
Company  against  Theman  J.  Botness  and 
wif«.  Judgment  for  plaintiff.  Defendants 
appeal.  Affirmed. 

Olaf  Eldem  and  Alexander  &  Hooker,  for 
appellants.  Hall  &  Roddle  and  Oteever  & 
Cheever.  for  fapuktent 

CORSON.  J.   This  is  an  action  to  compel 
tbe  defendants  to  convey  to  tbe  plaintiff  a 
half  section  of  lanA  attoated  In  Brookings 
08N.W.-7 


connty.  Bindings  and  judgment  were  In  fa- 
vor of  the  plaintiff,  and  the  defendants  ap- 
peal. 

Such  of  tbe  court's  findings  of  fact  as  we 
deem  material  to  a  proper  understanding  of 
the  questions  to  be  considered  are:  "(3)  That 
on  the  27tb  day  of  May,  1001,  the  plaintiff, 
tbe  Brookings  Land  &  Trust  Company,  and 
the  defeudant  Theman  J,  Bertness,  entered 
Into  an  agreement  wherein  and  whereby  the 
said  Theman  J.  Bertness  became  and  was 
to  act  as  agent  for  the  said  Brookings  Land 
&  Trust  Company,  plaintiff  herein.  In  the 
matter  of  the  purchase  and  conveyance  to 
the  plaintiff  of  tbe  following  described  land 
situated  In  the  county  of  Brookings  and  state 
of  South  Dakota,  to  wit:  •  •  •  (4)  That 
under  and  by  virtue  of  the  terms  of  said 
contract  and  agreement  the  plaintiff  was  to 
pay  the  said  defendant  Theman  J.  Bertness 
the  sum  of  (1.25  per  acre,  or  7400,  and  the 
said  Theman  J.  Bertness  was  to  receive  said 
sum  of  (400  for  services  as  sucb  agent  tor 
the  plaintiff.  *  *  •  (5)  That  the  defend- 
ant Theman  J.  Bertness,  acting  as  such  agent 
for  the  plaintiff,  and  under  its  directions  and 
Instructions  to  purctiase  and  procure  the 
conveyance  of  said  real  estate  to  the  plain- 
tiff, did  wrongfully,  fraudulently,  and  against 
the  will  and  without  tbe  consent  of  the 
Brookings  Land  &  Trust  Company,  the  plain- 
tiff herein,  negotiate  for  the  purchase  of  the 
said  real  estate  from  the  owner  thereof, 
one  Crawford  S.  McWllliams,  for  the  beneflt 
of  him  the  said  Theman  J.  Bertness,  and 
the  said  Theman  J.  Bertness,  defendant 
herein,  wrongfully,  fraudulently,  and  con- 
trary to  his  duties  and  obligations  as  such 
agent  for  the  plaintiff,  and  regardless  of  tbe 
rights  of  his  said  principal,  the  Brookings 
Land  &  Trust  Company,  the  plaintiff  herein, 
obtolned  and  procured  the  conveyance  of  tbe 
said  premises  by  warranty  deed  from  tbe 
said  Crawford  S.  McWiltiams  to  the  defend- 
ant Julia  T.  Bertness,  wife  of  the  said  The- 
man J.  Bertness,  and  one  of  the  defendants 
herein,  which  warranty  deed  was  so  ex- 
ecuted by  said  Crawford  8.  McWllliams  to 
said  Julia  T.  Bertness  on  or  about  May  28, 
1901,  and  was  duly  acknowledged  bo  as  to 
entitle  the  same  to  record,  and  the  same  was 
thereafter,  and  on  June  6,  1901,  at  11:15 
o'clock  a.  m.,  filed  for  record  In  the  office 
of  the  register  of  deeds  in  -  and  for  said 
Brookings  county.  South  Uakota,  In  Book  29 
of  Deeds,  at  page  560,  and  that  tbe  consid- 
eration expressed  In  said  deed  was  the  sum 
of  fifty-six  hundred  dollars.  •  •  •  (7) 
That  said  deed  was  so  m.ide  by  the  said 
Crawford  S.  McWllliams  to  the  said  Julia 
T.  Bertness,  wife  of  Theman  J.  Bertness, 
•  •  •  for  tbe  purpose  of  evading  the  lia- 
bility of  the  said  Theman  J.  Bertness,  as 
agent  for  the  plaintiff  as  aforesaid,  and  to 
binder  and  delay  the  plaintiff  In  the  enforce- 
ment of  Its  rights  in  tbe  procurement  of 
the  conveyance  of  said  premisea."  JTti^^QJt 
also  finds  that  sam  >^ia^&d!&ft3MygRdl 
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knowledge  of  plalntUTs  riguta,  and  that  tbe 
plalntm  bad  duly  tendered  the  full  amount 
paid  by  them  as  tbe  consideration  fa:  the 
said  premises,  and  also  the  snm  of  $400  as 
commission  for  the  purchase  of  tbe  same. 
Tbe  court  concludes,  as  matters  of  law,  "that 
all  the  material  allegations  of  the  plaintiff's 
complaint  have  been  established  by  compe- 
tent evidence,  And  that  tbe  plaintiff  Is  en- 
titled to  the  relief  demanded  In  said  com- 
plaint" 

It  Is  contended  on  tbe  part  of  the  appel- 
lants that  the  evidence  In  regard  to  this 
transaction,  upon  which  the  court  makes  its 
findings  was  inadmlsidblet  as  the  controvers; 
was  one  concerning  tiie  sale  of  lands,  and 
therefore  within  tbe  statute  of  frauds,  and 
could  only  be  proved  by  some  agreement  or 
memorandum  in  writing  snbscrlbed  by  the 
party  to  be  charged  therewith.  It  is  far- 
ther contended  by  the  appellants  that  the 
findings  are  not  supported  by  tbe  evidence. 

It  Is  insisted  by  tbe  respondent,  In  sap- 
port  of  the  Judgment  of  the  court  below, 
tnat  the  contract  between  tbe  plaintiff  and 
Bertness  was  cme  of  agency,  and  cbald  have 
been  established  entirely  by  parol  evidence, 
and  was  not  within  the  statute  of  frauds, 
and,  though  not  necessary,  the  agency  was 
In  fact  evidenced  by  a  written  memorandum. 
It  is  further  Insisted  that  tbe  defendants 
are  aeeklug  now  to  set  up  the  statute  of 
frauds  for  the  purpose  of  carrying  oat  their 
fraudulent  transaction. 

The  evidence,  while  somewhat  conflicting. 
In  our  opinion  folly  supports  the  findings  of 
the  court  The  reproduction  of  all  the  evi- 
dence In  this  opinion  woUld  serve  no  useful 
purpose, '  and  It  must  suffice  to  state  that 
It  Is  undisputed  that  the  plaintiff  commenced 
negotiations  with  Dr.  McWilllams  for  the 
purchase  of  the  land  In  controversy  by  send- 
ing him  a  telegram  requesting  him  to  wire 
tbe  price  and  terms  of  sale;  that  McWil- 
llams, instead  of  replying  by  wire,  wrote 
to  the  plaintiff,  and  also  to  Bertness,  who. 
It  seems,  had  attended  to  some  of  the  busi- 
ness pertaining  to  bis  lands  in  Brookings 
county,  and  asking  him  to  give  him  tbe 
value  of  the  land.  Bertness  called  on  the 
president  of  tbe  plaintiff  and  informed  blm 
that  he  could  get  this  property  for  him,  and, 
after  some  conversation.  It  was  agreed  be- 
tween the  president  and  Bertness  that  Bert- 
ness should  act  as  tbe  agent  of  the  plaintiff 
in  purchasing  the  pn^rty,  and  should  re- 
ceive therefor  the  consideration  of  $1  per 
iicre.  This  was  subsequently  Increased  to 
$1.25  per  acre.  This  contract  as  to  commis- 
sion was  reduced  to  writing,  and  Is  as  fol- 
lows: "5-27-OL  Mr.  T.  J.  Bertness:  We  will 
pay  you  one  dollar  per  acre  commission  If 
you  can  get  the  Dr.  0.  McWlIUams  half  sec- 
tion west  of  Brookings  for  us  with  half  of 
the  crop  for  year  1901,  for  a  price  not  to  be 
above  eighteen  dollars  per  acre.  [Signed] 
Brookings  Land  &  Trust  Co..  By  C  Ei. 
CmUdA" 


It  Is  quite  dear  from  the  evidence  tbat 
Bertnras  was  employed  as  agent  by  the 
plaintiff  to  purchase  tbe  property,  and  sent 
to  McWllUams  a  telegram  prepared  by  the 
president  of  the  company,  but  signed  by 
Bertness.  Bertness  having  assumed  the  re- 
lation of  agent  for  tbe  plaintifE,  It  was  not 
competent  for  him  to  take  tbe  deed  In  bis 
own  name  or  the  name  of  his  vrlfe  for  bia 
own  nse.  It  is  true  under  the  understand- 
ing he  might  have  taken  the  1^1  title  in 
his  own  name,  but  it  would  bave  been  simply 
so  taken  for  tbe  l)eneflt  of  tbe  plaintiff. 
After  BBSumlng  to  act  as  the  agent  of  the 
plaintiff  in  the  purchase  of  tbe  property, 
with  the  amount  oi  commission  as  such  agent 
fixed,  tbe  taking  of  tbe  property  in  his  own 
name  or  the  name  of  his  wife,  without  the 
knowledge  of  the  plaintiff,  was  dearly  in 
violation  of  bis  fiduciary  relations  as  such 
agent,  and  he,  or  bis  Wife  for  blm,  became 
a  trustee  for  the  plaintiff  of  the  proper^ 
under  the  statute.  It  seems  to  be  a  well- 
settled  rule  lb  courts  of  equity  that  tbe  plea 
ot  the  statute  of  frauds  can  never  be  al- 
lowed to  be-  used  as  an  instrnmott  of  fraud. 
In  other  words,  the  statute  of  frauds  Is  to 
prerent  frauds  and  perjuries,  and  not  to  pro- 
tect frauds.  In  Luscombe  v.  Orlgaby,  11  S. 
D.  408,  78  N.  W.  S57,  tbis  court  held  that 
sections  391S  and  3S30,  Cinnp.  Laws  iSSI 
(providing  tbat  "every  <»ie  who  voluntarily 
assumes  a  relation  of  personal  otmfldence 
with  another  Is  deemed  a  trustee,"  and  one 
who  gains  a  thing  by  fraud,  tbe  violation  ol 
a  trust,  or  other  wrongful  act,  is  an  Invot 
untary  trustee  of  tbe  thing  gained),  include 
an  agent  appointed  to  foredose  a  mortgage 
for  bis  principal,  who  bid  In  the  property 
in  his  own  name.  Tbe  rule  established  in 
that  case  is  cl^Iy  applicable  to  tiie  case 
at  bar.  As  above  stated,  the  relation  ol 
Bertness  to  the  plaintiff  was  that  of  ar 
Qgent,  and  be  therefore  occu^ed  a  flduclar] 
relation,  which,  so  long  as  it  contlnuefl,  pre 
vented  blm  from  acquiring  any  rights  to  ttu 
property  adverse  to  those  of  bis  principal 

It  Is  contended  on  the  part  of  the  appel 
lants  that,  as  the  price  of  the  land  exceedec 
$18  per  acre,  as  mentioned  In  the  orlglna 
contract  of  agency,  when  Bertnera  failed  U 
obtain  the  land  at  tiiat  price  bis  agoiQ 
terminated,  but  we  cannot  agree  with  coun 
Bel  in  this  contention.  Bertness  could  no 
vonaider  the  negotiations  closed  until  he  hat 
Informed  the  plaintiff  of  the  price  per  acr< 
Tor  which  the  land  could  be  purchased,  ant 
the  plaintiff  bad  either  accepted  tbe  prop 
erty  or  had  declined  to  accept  tbe  same,  am 
thus  closed  tbe  agency  transaction.  Bertnes 
failed  to  inform  tbe  plalntlfl  that  3f cWllliam 
would  not  sell  for  the  price  mentioned  1: 
the  telegram,  but  proceeded  to  purchase  th 
property  at  a  trifling  advance  over  the  pric 
so  mentioned,  and  took  tbe  title  in  the  wife' 
name. 

It  is  also  contende^on  the  part  of  the  ni 
pellants  th*tJig^^j^fc5©©gtett»to«  th 
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transaction,  and  tbat  It  wai  not  placed  In  any 
different  position  from  what  It  would  have 
been  had.  not  tbese  negotlatl<HU  been  entered 
into,  but  this  contention  cannot  be  sustained. 
The  plaintiff,  as  we  baTe  seen,  bad  already 
commenced  negotiations  wltb  McWUllams  for 
tbe  purchase  of  the  pn^rty,  and  by  reason 
vC  Its  agreement  with  Bertness  omitted  to 
continue  them,  and  trusted  to  the  defendant 
Bertness  to  carry  on  tbe  same  for  It.  and  by 
reason  of  tbese  negotiations  It  lost  the  op- 
portunity of  purchasing  the  property. 

In  Wood  T.  Rabe^  96  N.  Y.  414.  48  Am. 
Rep.  G40.  the  Court  of  Appeals  of  New  York 
says:  "There  are  two  principles  upon  which 
a  court  of  equity  acts  In  ezeiclsln;  Its  re- 
medial Jurisdiction,  which,  taken  together,  in 
our  opinion  entitle  the  plaintiff  to  maintain 
this  action.  One  is  that  it  will  not  permit 
the  statute  of  frauds  to  be  used  as  an  Instm- 
moit  of  fraud,  and  the  other  that,  when  a 
person  through  ibe  influence  of  a  omlldentlal 
relation  acquires  title  to  prcqperty,  or  obtaliu 
an  adrantage  which  he  cannot  conscientiously 
retain,  tbe  court,  to  prevent  tbe  abuse  of  con- 
fidence, will  grant  relief.  •  *  •  The  prin- 
ciple tiiat,  when  one  uses  a  confidential  re- 
lation to  acquire  an  advantage  which  he 
ought  not  in  equity  and  good  ctmsdence  to 
retain,  the  court  will  convert  him  into  a 
trustee^  and  compel  him  to  restore  what  be 
has  unjustly  acqnlred  or  seeks  to  unjustly  re- 
tain, has  frequently  been  applied  to  transac- 
tions within  the  statute  of  frauds."  Massle 
T.  Watts,  6  Crancb,  148,  3  L.  Ed.  181;  Gliordi 
T.  Stnling,  16  Conn.  388;  Banks  t.  Jniah.  8 
Conn.  145;  Byan  v.  Dox,  34  N.  Y.  S07,  90  Am. 
Dec  686;  Church  v.  Kldd.  3  Hmi,  234;  Moore 
r.  Crawford,  130  U.  S.  122,  0  Sup.  Ct  447, 
32  L.  Ed.  S78;  Brison  v.  Brlson,  76  Cat  023, 
17  Pac  680,  7  Am.  St  Bep.  189;  Gmhn  v. 
KicfaardsoB,  128  111.  178,  21  N.  B.  18;  U.  P. 
Ry.  Co.  V.  McAIplne,  129  IJ.  S.  805,  0  Sup. 
Ct  28S,  82  U  Od.  673;  Bose  T.  Hayden,  85 
Ksn.  106k  10  Pa&  554^  57  Am.  Bep.  145. 

In  Boswell  T.  Cunningham,  18  South.  854, 
21  L.  B.  A.  64,  the  Soprane  Court  of  Ftorida, 
In  discussing  the  duties  of  an  agent  in  the 
syllabus  held:  "Wbere  the  agent  employed 
to  purchase  for  bis  principal  purchases  for 
himself,  all  the  profits  and  advantage  gained 
In  tbe  transaction  belong  to  the  principal,  and 
the  agent  will  be  held  to  have  taken  tbe  prop- 
ntf  as  trustee  for  his  principaL  Such  a 
trust  comes  wttbln  the  (sceptlon  provided  for 
In  tlie  statute  of  frauds,  as  it  arises  out  of 
the  constmcUon  and  operation  of  law,  and 
may  be  established  by  parol." 

The  ease  of  Rose  v.  Hayden,  supra.  Is  di- 
rectly In  point.  In  tbat  case  the  Supreme 
Court  of  Kansas,  in  an  exhaustive  oplnlcm, 
arrived  at  tbe  conclusion  that  a  party  oc- 
cupying tbe  podtloi  of  agent  holds  the  pn^- 
er^  la  trust  for  his  principal,  and  the  court 
la  flie  course  of  the  o^nion  says:  "The  con- 
trolling question  in  this  case  is  not  whether 
the  principal  advanced  the  purchase  money 
«r  no^  but  It  is  whether,  In  equity  and  good 


conscience,  the  agent,  who  In  fact  purchased 
the  property  with  his  own  money  In  hla  own 
name,  In  ylolation  of  his  agreement  with  his 
principal,  and  in  abuse  of  the  confidence 
reposed  In  him  by  his  principal,  can  be  al- 
lowed to  retain  the  fruits  of  his  perfidy. 
The  weight  of  authority  Is,  we  think,  that 
he  cannot  Sandford  v.  Norrls,  4  Abb.  Dec, 
144;  Wellford  r.  Chancellor,  5  Orat  39;  On- 
son  T.  Cown,  22  Wis.  329;  Winn  v.  Dillon,  27 
Miss.  404;  Cameron  v.  Lewis,  66  Miss.  7G; 
GiUenwaters  v.  Miller,  49  Miss.  150;  Chastalp 
V.  Smith,  80  Oa.  86;  Heard  v.  Pilley,  4  Ch. 
App.  548;  Lees  v.  Kutall,  1  Rnss.  ft  M.  63, 
affirmed  on  appeal,  2  Mylne  &  K.  819;  Taylor 
V.  Salmon,  4  Milne  &  C.  131;  Cave  v.  Mac- 
kenzie, Fisher,  Ann.  Dig.  1877.  400;  Baker  v. 
Whiting.  8  Sumn.  476  [Fed.  Cas.  No.  787]; 
Snyder  v.  Wolford,  33  Minn.  175,  22  N.  W. 
254  LS8  Am.  Bep.  22];  Peebles  v.  Beading, 
8  Serg.  ft  B.  484;  Burrell  v.  Bull,  8  Sandf. 
Gh.  IS.  *  •  •  The  facts  that  the  defend- 
ant was  the  agent  of  the  plaintiff  for  the  pur- 
pose of  negotiating  for  the  purchase  of  the 
property;  tbat  Ui  violation  of  hta  agen<7  he 
purchased  the  imverty  for  himself,  and  took 
tbe  title  tiiereto  in  his  own  name;  and  the 
further  fticts  t^at  the  plaintiff  has  elected 
to  treat  the  defendant  as  a  trustee  boldii^ 
tbe  property  for  the  plaintiff,  and  has  tender- 
ed to  the  defendant  the  full  amount  which 
tile  defendant  paid  for  the  property,  and  an 
additional  amount  anfflclent  to  compensate 
the  defendaqt  fbr  all  his  services  as  agent- 
are,  we  think,  sufficient  to  entitle  tbe  plain- 
tiff to  recover." 

We  are  of  the  (pinion  that  the  findings  of 
the  court  were  fully  sustained  by  the  evi- 
dence, and  that  the  exertions  of  the  ap- 
pellants thereto  are  wltiiout  merit  We  are 
also  of  the  <9lnIon  that  the  courfs  conclu- 
sions of  law  upon  the  findings  are  clearly 
correct,  and  the  Judgment  of  tbe  court  below 
and  the  order  denying  a  new  trial'  are  af- 
firmed. 


PEARL  TP.  T.  THORP  et  al. 

(Sapreme  Court  of  South  Dakota.  July  22, 
1903.) 

EQUITT— IMPROVEHBNTS  ON  LAND— HI8TAKR 
AS  TO  DESCRIPTION— RIGHTS 
OF  PURCHASER. 

1.  Where  a  stake  driven  by  a  township  en- 
gineer on  land  belonging  to  the  towni'hip,  for 
the  purpose  of  indioatiug  where  n  wel)  should 
be  driven  by  the  township,  was  wrougfuUy  re- 
moved by  an  unknown  party  and  placed  on 
tbe  land  of  an  indlTlduaf.  and  after  tbe  well 
had  been  sunk  there  the  latter  sold  tbe  laud, 
neither  he  nor  the  purchaser  believing  the  well 
to  be  on  the  description  sold,  a  decree  in  a  suit 
by  the  township,  providing  that  the  purchaser 
reimburse  tbe  township  for  the  well,  or  convey 
to  it  tor  a  consideration  the  ground  on  which 
the  well  was  situated,  was  proper. 

Appeal  from  Circuit  Conrtj^ully  County. 
Suit  by  Pearl  tox^jM^b^^JOHDWety. 
against  Andrew  R.  Thorp  and  anotbrtP  From 
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a  decree  in  favor  of  complainant,  defendants 
appeal.  Afflzined. 

Ctaaa.  B.  De  Land  and  Jobn  F.  Hugbea, 
for  appellants.  Homer  &  Stewart;  for  re- 
spondent. 

FULLER,  3.  The  object  of  this  action  Is 
to  obtain  relief  In  equity  from  the  conse- 
quences of  a  mutual  mistake  by  ivhicb  an 
artesian  well,  costing  the  plaintiff  township 
about  12.300,  was  put  down  on  land  auppos- 
ably  its  own,  but  in  fact  belonging  to  the  de- 
fendant Nelson,  who  immediately  thereafter 
sold  and  transferred  the  same  to  bis  code- 
fendant  Thorp.  The  action  was  dismissed  as 
to  Nelson,  and,  by  the  judgment  appealed 
from,  Thorp  is  required  to  reimburse  the 
township  for  the  well,  or  convey  to  it.  Cor  a 
valnable  consideration  and  within  a  reason- 
able time,  one-half  acre  of  ground  upon 
which  the  same  is  situated. 

Careful  attention  has  been  given  to  each 
alleged  error  of  law  occurring  at  the  trial 
and  argued  in  appellants'  brief,  but  nothing 
appears  to  Justify  a  reversal,  unless  It  should 
be  found  from  the  controlling  facts,  which 
stand  proved  by  competent  testimony,  that 
respondent  is  not  entitled  to  the  relief  grantr 
ed. 

The  questions  raised  concerning  the  ad- 
mission and  rejection  of  testimony  possess 
no  merit,  and  to  discuss  each  separately 
would  greatly  lengthen  this  opinion,  without 
serving  a  useful  purpose. 

By  proceedings  flrat  had  In  substantial 
compliance  with  the  '  statute,  the  well  in 
question  was  regularly  located  vrithin  the 
boundaries  of  the  respondent  township,  on  a 
piece  of  land  containing  two  acres  purchased 
on  the  3d  day  of  November,  1900,  from  the 
defendant  Nelson  for  that  purpose,  and  de- 
scribed as  follows:  "Beginning  at  a  point 
eighty  rods  north  of  the  southeast  comer  of 
the  southeast  quarter  of  section  8,  township 
115.  north  of  range  79,  west  of  the  fifth  prin- 
cipal meridian,  thence  north  sliteeu  rods, 
thence  west  twenty  rods,  thence  south  six- 
teen rods  and  thence  east  twenty  rods  to  the 
place  of  beginning."  The  acting  state  en- 
gineer of  irrigation,  assisted  by  the  proper 
townsh^  ofQdals,  located  the  well  In  contro- 
versy on  the  ground  above  described,  88  rods 
north  of  the  south  line,  and  19  rods  west 
of  the  east  line,  of  said  southeast  quarter  of 
section  three  (3)  in  township  one  hundred 
and  fifteen  <115),  north  of  range  seventy-nine 
(79),  west  of  the  fifth  principal  meridian, 
and  at  the  same  time  drove  a  substantial 
atake  at  that  point  to  Indicate  exactly  where 
the  well  was  to  be  sunk  and  completed  by 
the  drlllfirs  having  the  contract.  Thereafter 
some  unknown  person  wrongfully,  and  with- 
out the  knowledge  or  consent  of  any  of  the 
officials  authorized  to  act  for  the  township, 
removed  this  stake,  and  placed  It  upon  such 
quarter  section  owned  by  Nelson,  at  a  point 
2  rods.  4  feet,  and  6  Inches  west  of  its  orig- 


inal location,  and  19  feet  west  of  the  west 
line  of  the  two-acre  tract  which  had  been 
segregated  therefrom  by  purchase  and  for 
the  purposes  of  the  artesian  well.  At  the 
time  the  well  machinery  was  brought  upon 
the  ground  and  placed  in  irasltion,  Immedi- 
ately  over  the  spot  where  the  stake  was 
found,  appellant  Thorp  was  present,  and  dur- 
ing the  progress  of  the  work  was  a  frequent 
visitor  there,  until  the  flow  of  water  waf« 
struck,  and  was  present  upon  that  occasion. 
Immediately  after  the  completion  of  the 
well,  and  for  the  sum  ot  fOOO,  he  purchastnl 
of  Andrew  Nelson  the  unimproved  quarter 
section  above  described,  with  the  exertion 
of  the  two-acre  tract  previously  deeded  to 
the  respondent  township  for  artesian  well 
purposes.  As  soon  as  respondents  ottldals 
ascertained  that  the  well  in  controversy  was 
not  upon  the  2-acre  tract,  but  upon  the  158- 
acre  tract  purchased  by  Thorp  from  Nelson, 
tiiey  made  every  reasonable  effort  to  pur- 
chase the  one-half  acre  of  land  upon  wUcIi 
the  well  is  situated,  and  which  Joins  surti 
2-acre  tract  on  the  west,  but  Thorp  declined 
all  negotiations,  and  said,  "We  have  got  the 
well;  we  have  got  a  good  thing,  and  we  pro- 
pose to  keep  It" 

According  to  their  own  testimony,  neither 
Thorp  nor  Nelson,  at  the  time  the  ISS-acr- 
tract  was  purchased,  knew  that  the  well  was 
located  thereon,  but  supposed  It  to  be  on  tht* 
2-acre  tract  owned  by  the  township.  Confes- 
sedly, all  parties  Interested  were  mistaken  In 
the  supposition  that  the  well  was  situated 
on  respondent's  property  at  the  place  where 
the  stake  was  placed  by  its  officials  and  the 
engineer  of  irrigation.  On  this  uuimpro^  ell 
prairie,  the  contour  of  the  surface  furnishes 
no  special  distinguishing  features  or  land- 
marks, other  than  the  government  mounds, 
and  the  failure  to  discover,  before  the  well 
was  put  down,  that  the  position  of  the  stake 
had  been  changed,  is  not  attributable  to  the 
negligence  of  the  township  t^dals. 

As  tersely  stated  by  respondent's  attor- 
neys: "The  case  presents  the  naked  proposi- 
tion of  whether  the  plaintiff  and  respondent, 
a  public  corporation,  having  admittedly  ex- 
pended a  large  sum  of  money  in  the  digging 
and  constructing  of  an  artesian  veil  upon 
land  of  another,  under  a  mistake  engendered 
and  caused  by  the  wrongful  removal  of  a 
location  stake  which  It  had  placed  upon  land 
of  Its  own  to  mark  the  location  of  the  well, 
has  any  remedy  or  any  rights,  and  whether 
the  defendant  and  appellant  Thorp,  having 
admittedly  never  expended  a  dollar  In  the 
construction  of  the  well,  and  having  stood  by 
and  seen  the  well  dug  and  constructed  upon 
this  land,  and  knowing  that  it  was  Intended 
to  place  the  well  upon  land  owned  by  the 
township  and  not  upon  land  owned  by  an- 
other. Is  to  be  permitted  to  absorb  absolutely 
the  fruits  of  the  township's  labor  and  ex- 
penditure of  money.  Is  to  be  allowed  to  reap 
where  he  has  not  sowiv^to^jnctftt  when  lie 
has  not  ton&L*^^'^ 
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It  to  manlfeetly  r^ugnant  to  onr  «yitnn 
of  jurtopnidence,  matured  by  the  wladom  ct 
ages,  to  gTAat  appellant  exclusive  dominion 
ojer  this  well,  dedicated  for  all  time  to  th* 
QBe  of  tbe  people,  and  for  which  the  tax- 
payers of  tbe  township  burdened  themselTes 
with  indebtedaess.  If  equity  suffers  no 
wrong  without  a  remedy,  a  private  person, 
by  reasou  of  a  frand  not  traceable  to  Its  per- 
petrator, cannot  pervert  natutal  Justice  by 
retaining  such  public  property  without  any 
compensation. 

The  case  of  McKelway  v.  Armour.  10  N. 
J.  Eq.  lis.  64  Am.  Dea  446.  presents  a  state 
of  facts  which  appeal  with  lees  ardor  to  the 
coosdence  of  the  chancellor,  and  upon  which 
relief  was  granted  simitar  to  that  pvovlded 
lOr  In  tbe  decree  before  ns.  In  that  Instance 
there  was  no  frand,  and  plaintiff  nerer  at- 
tempted to  ascertain  the  locatton  of  tala  lot 
by  actual  measurements  nntll  after  his  house 
was  completed  upon  a  lot  owned  by  the  de- 
fendant Moreover,  the  contention  was  be- 
tween private  persona,  involving  no  necee- 
tnry  public  demand,  such  as  an  ample  supply 
or  water  satlsflea,  and  tbe  hous^  unlike  tlie 
well,  might  have  been  moved. 

Tbe  fttcts  upon  which  tbe  defendant  was 
glTen  the  alternative  of  taking  the  improre- 
fflents  by  paying  their  value,  or  deed  his  lot 
for  a  price  to  be  ascertained  by  a  refoee, 
are  stated  aa  follows:  "The  complainant  !«• 
lies  upon  circnmstancea.  but  they  are  ana- 
ceptlble  of  an  interpretation  quite  aa  con- 
sistent with  another  b^potiiesla.  But  it  la 
proved,  t>eyond  all  doubt,  that  the  complain- 
ant erected  tiia  Improvnnents  on  this  lot  by 
mistake;  be  supposed  that  it  was  the  lot 
next  that  belonged  to  Armour.  Armour  la- 
bored under  tbe  same  mistake.  He  lived  In 
the  Tidnlty.  He  saw  the  complainant  pro- 
erestdng,  from  day  to  day,  with  tfaeac  Im- 
provemente.  If  be  knew  this  to  be  his  lot, 
his  silence  was  a  fraud  upon  the  complain- 
ant; but  this  iB  not  pretended.  He  admite 
that  he  did  not  suspect  tbe  erections  to  be 
opon  hto  lot  nntn  some  time  after  tfatir  erec- 
tion, when  by  actual  measurement,  to  his 
anrprise,  be  discovered  Uie  mistake.  Under 
■neb  drcumatiinees,  it  would  be  most  unjust 
to  permit  Armour  to  toke  these  improve- 
ments, and  to  send  tiie  complainant  away 
mnedilesB.  It  la  very  true,  aa  was  urged 
upon  the  argument,  tbe  comptalnant  la  the 
most  to  blame  In  thla  matter.  A  diligent 
cnminatlon  of  tlie  deed  to  Armour,  and  an 
tetoal  measurement  of  the  land,  would  have 
tedded  the  difficulty.  But  it  was  a  vacant 
lot  of  land,  plotted  out  upon  a  map  only, 
tod  tbe  mlstolw  was  one  which  might  occur 
to  tbe  moat  careful  and  diligent  man.  The 
tut  of  Armonr'a  atandlng  by.  and  partici- 
pating In  tbe  mistake,  la  an  important  feat- 
ure in  tbe  case.  In  adjusting  tbe  equities  of 
flw  parUee,  a  decree  ahould  be  made,  whlcb. 
while  it  reHeres  the  comptalnant,  must  put 
Armour  to  aa  Uttle  toconTenlence  as  poa- 
ilbl&'* 


If  tbdr  testimony  ta  true,  Thorp  did  not 
undertake  to  buy.  nor  Nelson  to  sell,  premises 
ctmtalnlng  tbe  artesian  well  which  tbe  for- 
mer is  now  given  the  <vtlon  to  purchase 
tor  bis  exclusive  benefit,  or  freely  partake 
of  Ita  advantagea  In  cranmon  vrlth  hla  neigh- 
bors, as  tbe  statute  contemplates.  Surely 
justice  has  been  done,  and  the  judgment  ap- 
pealed fnnn  is  affirmed. 


STATE  V.  MULCH. 

(Snpreme  Coart  of  South  Dakota.  Jnly  29, 
1903.) 

CRIltlNAIi  LAW— RAPB-BVIDBNOS-BBS  OBS- 
TA-Wn-KSSSBS-CROSa-BXAiCINA- 
TION— CRBDIBIUTT. 

1.  In  a  prosecntion  for  rape  it  was  error  to 
refaiie  to  permit  a  female  witness  for  the  atate, 
in  whose  presence  It  was  claimed  tbe  offense 
was  committed,  to  be  aeked  on  cross-ezaminatloD 
whether  or  not  she  had  not  been  promised  by 
the  state's  attorney  fees  of  $1  a  day  while 
she  was  in  jail  for  the  parpose  of  testifying  In 
the  canse.  tor  the  purpose  of  affecting  her  cred- 
IblU^. 

2.  Where,  In  a  prosecution  for  rape,  the  state 
claimed  that  defendant  had  given  prosecutrix 
money  In  conslderatioD  of  her  consent  to  sexual 
Interconrse,  and  defendant  though  admitting 
the  ^ving  of  the  money,  claimed  it  was  given 
to  prosecutrix  and  her  companion  at  their  sc^lc- 
itation  and  representation  that  they  had  been 
robbed,  which  representations  they  denied,  evi- 
dence of  a  third  person  concerning  a  conversa- 
tion with  prosecutrix  and  her  companion  in  de- 
fendant's presence  at  the  time  tbe  money  was 

Said,  tendmg  to  show  that  tbey  stated  they 
ad  been  robbed,  was  admlsuble  as  res  geatoe. 

Btror  to  Oircnlt  Court,  Lawrence  County. 

John  Mulch  waa  convicted  of  assault  with 
Intent  to  commit  rape,  and  he  brings  error. 
Reversed. 

Joseph  B.  Moore,  Tbomaa  XL  Harvey,  and 
Ivan  W.  Goodner,  for  ptalntlft  in  error.  Phllo 
Hall,  Atty.  Gen.,  and  William  H.  pRAet, 
State's  Atty.,  for  tbe  State. 

HANBY,  P.  J.  The  defendant  who  vras 
diaiged  with  rape  upon  a  female  under  16 
years  of  age,  and  found  guilty  of  an  assault 
with  intent  to  commit  rape,  brings  thto  action 
here  for  review  upon  writ  of  error  to  Uie  cir- 
cuit court  of  Lawrence  county. 

The  date  of  the  crime,  If  any  was  commit- 
ted, was  Octol>er  5,  1902.  The  prosecutrix's 
mother  testifled  that  her  daughter  was  born 
June  10,  1888,  and  was  consequently  tmder 
16  years  of  age.  Tbe  girl  testified  that  she 
flrst  met  tbe  defendant  In  a  restaurant  in 
Deadwood,  where  be  entertained  her  and  one 
Lillian  McGonnIck  at  dinner;  that  be  told 
her  IMt,  If  she  would  come  to  bis  place  of 
buslnesa  on  the  next  Sunday  and  have  sexual 
connection  viitb  him,  he  would  pay  her  $5; 
that  she  and  LUlIan  went  to  defendant's 
room;  at  the  rear  of  a  saloon.  In  tbe  forenoon 
of  tbe  following  Sunday,  where  the  defend- 
ant and  the  prosecutrix  bad  texual  inter- 
course In  tbe  Immediate  presence  of  tbe  oth- 
er girl;  that  tbe  defendant  gave  tbe  glr'' 
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money  to  pay  for  their  dlnaers;  that  after 
dinner  both  girls  returned  to  defendant's 
room,  where  he  and  the  prosecutrix  again 
had  sexual  intercourse  in  the  presence  of 
Lillian;  and  that  defendant  paid  the  prose- 
cutrix $5  as  he  had  previously  promised  to 
do.  Ullian,  aged  18.  as  a  witness  for  the 
state,  testifled  to  the  same  state  of  facts. 
Others  testified  to  having  seen  the  girls  go  to 
and  from  the  defendant's  room  on  the  day 
the  crime  was  alleged  to  have  been  com- 
mitted. The  defendant,  who  became  a  wit- 
ness on  his  own  behatf,  admitted  that  the 
girls  came  to  his  room  and  that  be  gave 
them  money,  but  he  denied  having  then  or  at 
any  time  bad  sexual  Intercourse  with  the 
prosecutrix,  and  stated  that  he  gave  the  girls 
money  because  they  solicited  it  upon  the 
representation  that  they  liad  been  recently 
robbed.  Both  girls  denied  having  told  de- 
fendant anything  about  being  robbed. 

The  witness  Lillian  McCormlck  was  asked 
the  following  qnestion  on  cross-examination, 
to  which  the  state  objected  as  Incompetent, 
Immaterial,  and  not  proper  cross-examlna- 
tlon,  and  the  objection  was  sustained:  "Were 
yon  promised  by  Col.  Parker  [state's  attor- 
ney] fees  of  a  dollar  a  day  while  you  were 
in  jail  here  for  the  purpose  of  testifying  In 
this  case?'  It  Is  elementary  that  a  witness 
may  be  cross-examined  touching  bis  pecun- 
iary interest.  If  any.  In  the  event  of  an 
action,  Nothing,  we  apprehend,  tends  more 
strongly  to  destroy  the  credibility  of  a  wit- 
ness than  to  show  that  his  testimony  is  or 
may  be  influenced  by  a  pecuniary  considera- 
tion. As  stated  by  Mr.  Jones  in  his  valuable 
work  on  Evidence:  "The  cross-examination 
would  be  of  little  value  If  the  witness  could 
not  be  freely  Interrogated  as  to  his  motives, 
bias,  and  Interest,  or  as  to  his  conduct  as  con- 
nected with  the  parties  or  the  cause  of  ac- 
tion; and  there  would  be  little  safety  in  ju- 
dicial proceedings  If  an  unscrupulous  witness 
could  conclude  the  adverse  party  by  his  state- 
ments denying  bis  prejudice  or  Interest  In 
the  controversy."  Jones  on  Evidence,  {  829. 
Of  course,  there  must  necessarily  be  a  limit 
to  any  cross-examination,  and  ordinarily  the 
extent  to  whlcb  one  should  be  pursued  rests 
in  the  sound  legal  discretion  of  the  trial 
court;  but  this  does  not  justify  the  exclusion 
of  all  Inquiry  touching  any  matter  which  is 
recognized  as  affecting  the  credibility.  It 
may  be  conceded  that  the  witness  In  this 
case  was  shown  to  be  an  unchaste,  immoral, 
and  abandoned  woman,  but  such  a  witness 
might  be  believed  by  a  jury  that  would  give 
no  credence  to  a  witness  who  proved  to  be 
testifying  for  a  financial  consideration.  For 
the  purpose  of  this  discussion,  it  must  be  as- 
sumed that  the  witness  would  have  answered 
the  question  in  the  affirmative.  Then  the 
fact  would  have  appeared  that  she  wns  prom- 
ised $1  a  day  while  In  jail  for  testifying  on 
the  trial.  It  Is  unnecessary  to  determine 
whether  or  not  the  amount  promised  exceed- 
ad  the  fees  to  which  she  was  lawfully  en- 


titled. She  may  or  may  not  hare  known  her 
legal  rights  In  this  respect.  The  qoeetlon  is, 
what  effect  did  the  promise  have  upon  ber 
testimony?  This  was  a  question  going  to 
her  credibility,  which  was  of  the  utmost  Im- 
portance, and  upon  which  the  jury  were  en- 
titled to  all  the  light  obtainable  by  a  rea- 
sonably extended  Investigation.  The  failure 
to  allow  any  Investigation  along  this  line  was 
not  cured  by  other  evidence,  so  far  as  we  are 
able  to  discover.  That  the  questlou  was  pro- 
pounded in  good  faith  appears  from  the  affi- 
davit of  the  clerk  of  courts,  used  on  the  mo- 
tion for  a  new  trial,  wherein  he  states  that  a 
certificate  was  Issued  to  the  witness,  ou  tbe 
order  of  the  state's  attorney,  for  1128,  in 
pajrment  of  128  days*  attendance  on  the  cir- 
cuit court  in  this  and  another  case.  We  have 
no  doubt  but  that  an  Investigation  of  this 
matter  would  show  that  the  state's  attor^ 
ney's  conduct  was  entirely  proper.  As  here- 
tofore suggested,  that  is  not  the  question  at 
Issue.  It  Is  simply  this:  Did  the  witness 
understand  that  it  was  to  her  pecuniary  ad- 
vantage to  testify  in  this  case  on  behalf  of 
the  state,  and  did  such  understanding  affect 
her  testimony?  This  was  a  proper  subject 
for  inquiry  on  cross-examination,  and  we 
cannot  escape  the  conclusion  that  the  learned 
circuit  court  committed  a  reversible  error  in 
not  permitting  an  answer  to  the  question  as 
propounded  by  the  defense. 

Elmer  Sours,  a  witness  for  the  defense, 
testifled  that  he  saw  tbe  prosecutrix  and  LU- 
lian  McCormlck  at  the  defendant's  room  on 
tbe  day  when  the  crime  was  alleged  to  have 
been  committed;  that  they  were  standing  six 
or  eight  feet  from  the  defendant,  looklmt 
through  the  window;  and  ttiat  he  had  a 
conversation  with  them.  After  several  ques- 
tions Intended  to  bring  out  this  conversation 
were  ruled  out,  the  following  question  was 
asked:  "What,  if  anything,  did  they  say 
to  you  at  that  time  about  having  been  rob- 
bed, within  the  hearing  of  the  defendant?" 
To  that  question  the  state  objected,  and  tiie 
objection  was  sustained.  This  ruling  was. 
we  think,  erroneous.  It  was  claimed  by  tbe 
accused  that  he  gave  the  girls  money  because 
they  stated  they  had  been  robbed.  In  cor- 
roboration of  his  testimony  In  this  respect,  it 
was,  we  think,  relevant  and  material  to 
^how  by  other  witnesses  that  .the  girls,  at 
the  time  and  place  of  tbe  alleged  crime, 
stated  that  they  had  been  robbed.  Indeed, 
all  that  was  said  and  done  by  either  the 
prosecutrix,  the  witness  Lillian  McCormlck, 
or  the  defendant,  while  the  girls  were  In  the 
defendant's  room,  was  cleariy  relevant  and 
material  as  part  of  tbe  res  gestte. 

Numerous  other  errors  are  assigned,  and 
questions  discussed  in  the  briefs  of  counsel, 
concerning  which  no  opinion  Is  expressed,  as 
they  merely  Involve  the  application  of  well- 
recogolzed  rules  of  criminal  procedure,  and 
may  not  arise  on  a  second  trial.  It  may  not 
be  improper  to  ol>3VTe  J:haL  jv^  would  be 
more  reluct&iSf  i^t&iniS^Pfti^ftKrererae  the 


&D0 


WENKB  T.  HALL. 


103 


JaSgamt  tn  this  case,  did  It  not  so  clearly 
tppear  that  the  Jvry  &Ued  to  faithfully  and 
iBteUlsoitly  discharge  their  doty.  If  they 
believed  the  -vltDesses  for  the  state,  they 
tbonld  haTe  found  the  defendant  gnilty  of 
npe;  If  they  did  not,  they  should  liave 
fouDd  him  not  guilty  of  any  offense.  We  do 
not  reverse  for  this  reason,  but  cannot 
refnln  from  suggesting  that  upon  the  erl- 
deoee  In  tUfl  case  the  verdict  is  not  one 
wUdi  appeals  to  the  legal  mind  as  being 
Tortfay  of  flie  highest  consIderatlcHL 

Tbe  judgment  of  the  circuit  court  Is  re 
Toied,  and  a  new  trial  ordered. 


WKNSX  T.  HALL  et  sz. 
(Baprem*  Court  of  South  Dakota.  July  22, 
1003.) 

HOBTOAOX     FORBCLOBimB  —  nNDXNOI  OF 
COURT— SOFFICIBNCT—AFPBAL 
— BRRORB— RBVIBW. 

!.  Under  Code  CIt.  Proc.  f  808,  snbds.  2,  8, 
when  a  motion  for  a  new  tnal  is  made  on  the 

Mil  of  exreptioDs,  tbe  specifications  of  the  par* 
ticnlar  errors  of  law,  occurrioK  at  tbe  trial, 
excepted  to  by  tbe  moving  party,  aod  the  soecifi- 
cKwim  of  tbe  partkulan  wherein  the  evidence 
ii  insaffldent  to  rapport  tbe  findings  of  tbe 
trill  court,  must  be  contained  in  or  annexed  to 
the  bill  in  order  to  present  the  qaestiona  for  re- 
Ticv  in  the  Supr^e  Court,  and  the  specifica- 
tions of  errora  in  the  motion  for  a  new  trial  are 
Dot  snffleient. 

2.  Under  Code  Civ.  Proc.  {  303,  subd.  4, 
whpii  a  motion  for  a  new  trial  Is  made  ou  the 
mitiiites  of  the  coart  tbe  notice  of  intention 
matt  specify  tbe  paitlcnlars  in  which  the  evi- 
dence IS  insnfllcient,  and  the  particular  errors 
of  law  on  which  the  moving  party  will  rely. 

3.  Where,  in  a  snlt  to  foreclobe  a  mortgage 
ciren  to  secure  tbe  payment  of  certain  notes, 
ibe  conrt  fonnd  tbe  amoant  doe,  It  was  not  re- 
quired to  find  tbe  precise  amount  paid  on  each 
note  and  when  such  payments  were  made,  such 
a  finding  belnic  a  finding  of  evidence,  and  Dfft  of 
the  Ditimate  fact 

4.  A  finding  by  the  court.  In  a  suit  to  foreclose 
I  mortgage  given  to  secure  the  payment  of  cer- 
tain notes,  that  a  payment  was  made  by  tbe 
debtor  on  a  note  at  a  particular  date,  which 
date  was  witUn  air  years  of  the  commence* 
nieiit  of  the  soit,  was  a  finding  that  tbe  action 
was  not  barred. 

Appeal  from  Circuit  Court,  Meade  County. 

Action  by  John  Q.  Wenke  against  Nelson 
A  Hall  and  wife  and  othws.  From  a  Judg* 
Dent  (or  plaintiff,  defendants  Hall  and  wife 
appeal.  Affirmed. 

U.  hfcMahon,  for  appellants.   W.  A.  Sto- 
srt;  for  reqwndent, 

COBSON,  J.  This  IB  an  action  to  foreclose 
1  mortgage  executed  by  the  defendant  Nel- 
fdn  A.  Hall  to  the  assignor  of  tbe  plalntlfT. 
Pindine<t  and  Judgment  were  in  favor  of  tbe 
plaintiff,  and  the  defendants  Hall  and  wife  i 
bave  appealed. 

Tbe  complaint  Is  in  the  usual  form.  Tbe 
defendants  In  their  answer  deny  each  and 
ivery  alle^i^tlou  contained  In  the  complaint, 
sad  plead  the  6  and  10  years'  statutes  of 

11  Set  Hew  Trial.  voL  r.  Cmt  XHc.  I  m. 


limitations.  They  also  plead  payment  tn 
full,  and  that,'  in  pursuance  of  an  agcee- 
ment  with  the  plaintUt,  the  defmdant  Nel- 
sMi  A.  Hall  made  payment.  In  road  vrarranta, 
horsM,  and  labor,  to  tbe  amount  of  $781.65. 
The  said  defendant  Nelson  A.  Hall,  as  a 
farther  d^ense  and  count«Y;laIm,  alleges 
that  by  mistake  and  Inadvertence  he  paid 
the  plaintiff,  prior  to  the  month  of  Septran- 
ber,  iSB&,  the  sum  of  $257  over  and  above 
the  amount  due  on  the  Indebtedness  alleged 
In  the  plalntUTs  complaint  and  demands 
Judgment  for  that  sum.  To  the  connterdafm 
tbe  plaintlfl  replied  by  a  gmeral  denlaL 

The  oonrt  foimd  In  substance  that  on  the 
1st  day  at  November,  1888,  the  defendant 
Kelson  A.  Hall,  then  an  unmarried  man,  ete- 
euted  and  4el*Tered  to  one  Theodore  Wind* 
husen  his  certain  promlsmiy  note  for  84B0. 
payable  November  1,  1800,  with  Interest 
thereon  at  the  rate  of  12  per  cent  per  annum 
niltU  paid,  and  that  to  secure  the  -same  he 
ezeented  a  mortgage  to  the  said  WIndhusen, 
bearing  even  date  therewith,  on  real  prop- 
erty In  the  county  of  Meade,  and  that  he  also 
executed  four  860  notes,  as  shown  by  the 
said  complaint;  that  said  mortgage  contained 
tbe  usual  conditions,  and  was  dnly  ackuowl' 
e^ed  and  recorded;  that  tbe  sold  notes, 
together  with  the  oald  mortgage  were  th«e- 
after  duly  assigned  to  the  plaintiff,  who  was 
at  tiW  time  of  the  commencement  of  this  ac- 
tion, and  now  is.  tbe  lawful  holder  and  own- 
er thereof;  that  on  October  1,  t8S6,  a  pay- 
ment of  $10  was  made  to  the  plaintiff  by 
Ihe  defendant  luton  said  8460  note,  and  duly 
credited  thereon;  that  there  Is  now  justly 
due  the  plaintlfl  on  the  said  note  and  mat^ 
gage  the  sum  of  8625.83,  Including  interest 
The  court  concludes  therefrom  that  tbe  plain- 
tiff Is  entitled  to  a  judgment  against  said 
defendant  Ntison  A.  Hall  for  the  above  sum, 
and  that  the  mortgage  be  foreclosed  and  tbe 
proper^  sold  to  satisfy  the  sam& 

It  Is  contended  by  tbe  re^ndent  that 
thoe  la- nothing  before  this  conrt  to  review, 
except  the  judgment  roll,  for  tbe  reason  that 
the  bill  of  exceptions  contains  no  spedflca^ 
tion  of  the  particular  errors  of  law.  occurring 
at  the  trial,  excepted  to  by  tbe  defendant, 
nor  ai^  speclflcationa  of  the  particular* 
wherein  the  evidence  Is  ln«nffldent  to  sup- 
port tiie  findings  of  the  court.  This  contri- 
tion of  the  respondent  seems  to  be  sustained 
by  the  abstract  The  abstract  discloses  no 
such  specifications,  other  than  those  appear- 
ing In  tbe  motion  for  a  new  trial.  In  the 
motion  there  are  certain  apeclficatlons  of  er- 
rors of  law.  and  also  certain  specifications 
of  the  particulars  In  which  the  evidence  la 
claimed  to  be  InsufBdent  to  sapport  the  find- 
ings. If  the  motion  for  a  new  trial  was 
made  on  tbe  bill  of  exceptions,  the  specifica- 
tions referred  to  should  have  been  contelned 
In  or  annexed  to  such  bill.  Subdivisions  2, 
8.  I  303.  Code  dr.  Proc.  If  thejpotion  was 
made  on  the  mlnntes  ogi|f|^ffli^t^09f'€^ 
of  Intention  should  have  spoiled  the  psnteur 
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Ian  In  wbicb  the  evidence  was  alleged  to 
be. Insufficient,  and  the  particular  errofB  of 
law  upon  which  tbe  appellants  would  rely. 
SubdiTlBlon  4,  f  303,  Code  Civ.  Proc,  The 
rule  as  to  what  specifications  are  required  in 
bills  of  exceptions  and  notices  of  Intention 
to  move  for  new  trial,  when  the  motion  ts 
made  upon  the  minutes  of  the  court,  has 
been  often  stated  by  this  court.  Johnston  L. 
M.  Co.  T.  Case,  13  a  D.  28,  82  N.  W.  90; 
Beajpin  t.  McKlbben  et  al..  11  S.  D.  270,  76 
N.  W.  943;  Tootle  v.  Petrle,  8  8.  D.  19,  6tt  N. 
W.  43;  Chandler  v.  Kennedy,  8  8.  D.  56. 
65  N.  W.  439;  Blllingsley  T.  Hlles,  6  B.  D. 
445,  61  N.  W.  687;  Pierce  t.  Manning,  2  S. 
D.  517.  51  N.  W.  332.  SpedflcaUons  in  the 
motion,  therefore,  do  not  constitute  a  com- 
pliance with  the  law,  and  are  not  sufflcLenL 
Tbe  appellants  having  failed  to  con^ly  with 
the  proTialons  of  tbe  Code,  tba  bUi  ot  ttxeep- 
tlons  must  be  disregarded. 

Tbe  only  question,  therefore,  presented  for 
our  consideration  Is.  are  the  flndlngs  of  the 
cotut  supported  by  the  pleadings,  and  do 
tbey  substantially  cover  all  the  Issues?  In 
OUT  opinion,  the  court  found  all  the  ultimate 
facts  necessarily  raised  by  the  pleadings. 
As  we  have  seen,  it  found  that  the  defendant 
Nelson  A.  Hall  executed  the  notes  and  mort- 
gage, and  was  at  tbe  time  an  unmarried 
man;  that  the  same  were  duly  assigned  by 
Windhusen  to  tbe  plaintiff;  that  on  October 
1,  1895,  there  was  a  paymmt  of  (10  made 
to  the  plaintiff  by  the  defendant  upon  said 
note  and  duly  credited  thereon;  and  that 
there  was  Justly  due  the  plaintiff  from  the 
defendant  Hall,  for  principal  and  Interest, 
tbe  rani  of  1625.83. 

The  contention  of  the  appellants  that  it 
waa  the  duty  of  tbe  court  to  find  the  precise 
amount  paid  upon  each  note,  and  when  paid, 
etc.,  is  untenable.  Such  a  finding  would  con- 
stitute a  Qnding  of  the  evidence,  and  not  the 
ultimate  facts. 

It  is  further  contended  by  the  appellants 
that  tbe  court  should  have  found  whether 
or  not  tbe  notes  were  barred  by  the  statute 
of  limitations.  The  court  does  find  the  fact 
that  a  payment  was  made  upon  the  note  on 
October  1,  189S,  and  concludes  that  there  Is 
due  the  plaintiff  the  sum  above  specified.  It 
being  found  by  the  court  that  the  payment 
was  made  at  the  time  specified,  it  follows 
that  the  note  was  not  barred  by  the  statute 
as  a  conclusion  of  law,  as  six  years  had  not 
elapsed  after  the  last  payment  before  tbe 
action  was  commenced.  The  court,  there- 
fore, found  in  effect  upon  all  the  lasnei 
raised  by  the  pleadings. 

It  Is  further  contended  by  the  appellants 
that  the  findings  of  fact  were  not  filed  by 
the  court  prior  to  the  entry  of  Judgment  but 
this  contention  Is  untenable,  for  the  reason 
that  tbe  abstract  shows  that  they  were  filed 
on  the  9tb,  and  tbe  Judgment  entered  on  the 
lOtb,  day  of  January.  19^ 

Finding  no  error  in  tbe  record,  tbe  judg- 
ment of  the  court  below  li  afllnned. 


BOBSSON  T.  DUNN  et  iL 

<Snpmw  Court  ot  Bouth  Dakota.  Joly  22. 

1903.) 

TRUST  DBBDS-PQWBR  OF  TRUSTEE. 

l.The  trustee  in  a  trust  deed  to  secure  a 
loan  has  ancta  powers  as  mortgagees  naoally 
possess. 

Appeal  from  Circuit  Court  Brown  Oonnt7- 
Actlott  by  Louis  Bobraon,  administrator 
of  William  B.  Bobeson,  deceased,  substituted 
as  plaintiff  by  order  of  the  court  against  J. 
M.  Dunn  and  others,  to  set  aside  an  alleged 
fraudulent  release  of  a  trust  deed*  and  to 
foreclose  It  Judgment  for  plalntffl.  D^end- 
ants  appeaL  Reversed. 

L.  W.  Crofoot  for  appellanti.  Gamble, 
Tr^tp  &  Holman,  for  reqwudent 

FCTLLBB,  3.  Bo  fw  u  material  to  tbe 
questionB  ci  law  preeented,  tbe  tecte  and  cir^ 
cumstances  before  na  on  this  appeal  are  not 
in  the  sllgbtest  degree  dlstlngnMiable  from 
Plckford  T.  Peebles  et  aL,  T  8.  D.  106.  (13  N. 
W.  779.  That  case  la  conststoit  witlk  our 
former  decUdtma,  and  baa  become  a  rule  of 
property  In  tbis  8tat&  In  this  taistuice,  as 
In  tbe  Plckford  Case.  J.  M.  Dunn  loaaed  bis 
own  money,  and  performed  every  act  relating 
to  tbe  ezeentton  and  delivwy  of  the  naba 
and  purported  trust  deed.  BeepondentTs  ti- 
tle thereto  was  acquired  by  Indorsement 
made  by  J.  M.  Dnnn,  In  Ibe  name  of  P.  31. 
Dnmi.  whom  he  choee  to  name  as  payee,  and 
for  whom  be  ostenalbly  acted  while  transact- 
ing bnalneed  for  himself.  Under  our  statute, 
a  trust  deed  given  to  secnre  a  loan  conveys 
no  title  wfantever;  and  the  creditor  selects 
tbe  trtlBtee.  whose  legal  status.  In  cases  like 
this.  Is  that  of  a  mortgagee  Inrested  not  only 
with  the  powOT  of  sale,  but  snch  oUier  pow- 
ers as  mortgagees  usually  posseo.  By  a 
studlouB  review  of  erery  question  argued, 
we  are  given  farther  assurance  that  In  our 
former  de^on  the  rights  of  tbe  partiea 
were  correctly  considered  and  determined  In 
the  light  of  we11-«staUIshed  principles  of 
equity.  Even  though  we  considered  tbe  case 
unsound.  It  should  not  be  disturbed  aftw  It 
has  remained  undisputed  for  so  long  a  time, 
and  titles  hare  become  vested  on  iS»  strength 
of  It 

The  Judgment  appealed  flnm  is  nmsed. 


FABMBB8*  LOAN  A  TBUETF  CO.  T.  HAST- 
INGS at  aL 
(Sapreme  Court  of  Nebraska.   Jan.  8,  lHOSi.) 

MUNICIPAL  CORPORATIONS— SPECIAL  AS8ESS- 
UENT8— APPEAL— REVIEW— BRIEF 
OP  COUNBEL. 

1.  Statutor^r  proTlsioas  as  to  tbe  manoer  of 
levying  special  asseBsmeDts  mast  be  strictly 
complied  with. 

2.  Od  appeal  this  court  Is  not  bound  to  pasn 
upon  questions  not  fairly  raised  In  the  bnefs 
of  counsel  for  appellant  . 


FASMEBB'  LOAN  A  TRUST  CO.  T.  HA8TING& 
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Ttlidity  of  iDch  aKsessments  depends  npon 
■tatates  now  repealed,  so  that  to  pass  upon 
tbem  will  reqaire  a  minute  iavestigation  of 
docnmentarr  evidence  and  laborioiiB  search  for 
the  aereral  statutes  applicable  thereto,  asser* 
tiona  in  appellant's  hrleC  that  sncb  assessments 
tre  TsUd,  and  are  shown  bj  the  proof  to  be 
ralid,  without  stating  any  reasons  for  such 
winion,  or  affording  aaj  material  assistance  to 
this  court  towards  TerifyiaK  it,  do  not  levUre 
rtrlew  of  aneh  findings. 

OnnmlaBlonen*  Oplnlm.  Department  Now 
2.  Appeal  from  DUrtriet  Conrt,  Dooglas  Ootm- 
tji  Fawcet^  Jtidg& 

"Not  to  be  offldaUy  reported.** 

Action  by  Uie  Farmers'  Loan  &  Tmat  Oom- 
pany  against  Bttou  R.  Hastings  and  otbers. 
Jndgment  for  defmdants,  and  plalntW  ap- 
peals. Affirmed. 

W.  A.  SauDders,  for  appellant.  Wm.  D. 
Beckett  and  J.  W.  Woodiongh,  for  appellees. 

FOUND.  C.  Appellant  Is  here  eomplalntaig 
of  a  decree  In  a  suit  to  foreclose  certain  tax 
liens,  wherein  the  court  granted  the  relief 
jnyea  for  as  to  the  general  taxes  set  np  In 
the  petition,  bnt  fonnd  a  nomber  of  special 
mnnldpal  assessments,  under  which  liens 
were  claimed,  to  be  invalid,  and  denied  fore- 
dosnre  therefor.  In  appellant's  brief  fonr 
ivopoaltlons  are  laid  dotrn,  with  two  of 
which  we  can  have  no  gnarrel.  Hut  the 
plaintiff  may  inclode  In  his  salt  as  many 
tracts  ot  land  npon  which  he  claims  a  Hen 
u  the  defendant  may  own.  and  ttut  his  salt 
li  not  barred  by  llmltatloti  till  the  explratton 
of  Ave  years  from  tiie  period  of  redemption 
u  fixed  by  statute,  we  do  not  doubt.*  But  we 
And  nothing  in  the  findings  or  decree  of  the 
lower  court  running  counter  to  these  rules  In 
■117  way.  Wltib  respect  to  ttie  further  propo- 
•tttons  advanced,  that  a  certificate  of  tax 
1^  Is  prima  fade  eridence  of  tiie  regtilarity 
ud  Talldlty  of  all  taxes,  both  general  and 
veeial,  included  In  the  sale,  and  that  *in  an 
action  fbr  the  toreclosnre  of  a  lax  eertlflcate 
techidcal  defenses  will  not  be  considered,'* 
we  most  make  certain  distinctions.  This 
Gtne  arose  before  tbe  reomt  proTiskma  of 
mimlclpal  charters  In  this  state  as  to  sales 
for  qwclal  assessments,  and  Is  to  be  goTemed 
br  tbe  decision  In  Leavltt  t.  Bell,  65  Neb.  57. 
15  N.  W.  524.  In  that  case  the  conrt  said: 
"Where  a  Hen  la  sought  to  be  enforced  or 
forectosed  for  general  taxes,  then,  donbttess, 
the  prestmiptlon  Is  tbat  the  statutes  In  refer- 
ence to  the  levy  and  assessment  of  these 
Uxcs  and  the  sale  of  real  estate  for  their 
noDpayment  hare  been  compiled  with;  and 
tbe  burden  of  shoving  Irr^ularitles,  or  that 
ndi  a  tax  Is  wold,  Is  upon  the  party  assart- 
log  the  faet  Adams  t.  Osgood,  42  Neb.  450^ 
00  N.  W.  889.  But  no  such  pr»umptlon  can 
be  indnlged  In  -whea  a  Um  Is  sought  to  be 
enfiweed  against  real  estate  fw  a  sale  made 
tticnof  Cor  the  nonpayment  of  special  taxes 
or  assessments.  In  such  a  case,  he  who  as- 
■erU  the  lien  and  seeks  to  enftvce  It  has  the 
burden  of  showing  the  validity  of  the  tax 
Hen.  Smith  v.  City  of  Omaha.  40  Nebw  ^ 


[68  N.  W.  402]."  It  baa  been  repeatedly  beM, 
also,  and  is  well  settled,  that  the  several 
provisions  of  the  statutes  with  rafWoice  to 
special  aaaeasments  must  be  strictly  adhered 
to,  and  that  such  assessments  are  Invalid 
If  not  levied  in  full  compliance  tfaerewttb. 
Batty  T.  City  of  Hastings  (Neb.)  88  N.  W. 
189,  and  cases  dted. 

It  appears  from  the  pleadings  ttiat  the  sev- 
eral  qiedal  aaaessments  Involved  woe  levied 
at  various  times  and  for  various  purposes 
under  Cerent  provldons  of  statutes  not 
now  in  force.  To  pass  npon  their  validity, 
In  view  of  the  well-settled  rule  already  stat- 
ed, requires  minute  investigation  of  docu- 
mentary evidence  and  laborious  search  for 
the  several  statutes  and  sections  of  statutes 
applicable  thereto.  TUs  court,  as  It  has  oft- 
en said.  Is  not  bound  to  pass  upon  questions 
not  fairly  raised  In  the  briefs  of  counsel  for 
appellant  To  raise  a  point  In  a  brief  is  to 
do  something  more  than  to  make  a  bare  as- 
sertion that  a  finding  or  a  ruling  of  the  dis- 
trict conrt  Is  wrong.  Whm  tbe  matter  Is 
so  simple  that  the  ruling  speaks  for  Itself  or 
the  mere  statement  of  the  finding  condemns 
It,  no  mcve  may  be  reavWte.  But  where 
statutes  not  now  In  force  are  to  be  examined, 
sections  thereof  not  readily  accessible,  and 
dealing  with  matters  not  of  wdlnary  occur- 
rence, are  to  be  referred  to,  and  critical  exam- 
inations of  recorOi  and  proceedings  In  the 
light  of  such  statutes  Is  to  be  had,  it  wUl  not 
do  to  stop  with  a  statement  of  counsel's  opin- 
ion that  the  finding  or  ruling  Is  vrrong.  The 
brief  states  that  the  special  assessmente  In 
question  are  valid,  and  titiat  tiiey  are  shown 
to  be  valid  by  the  proof.  But  it  does  not  re- 
fer us  to  the  statutes  involved,  says  nothing 
whatever  as  to  the  reasons  stated  in  tbe  de- 
cree as  those  npon  wbich  the  lower  court 
found  to  the  cmtrary,  and.  In  fact,  affords 
us  no  material  assistance  toward  verifying 
such  opinion.  We  do  not  think  we  ought  to 
be  asked  to  review  the  findings  In  qnutton 
under  such  drcumstances. 

Nevertheless,  being  unwilling  to  refuse  a 
party  reUef  to  which  he  may  be  mtltled,  np- 
on what  might  be  thought  bypertechnlcal 
grounds,  we  have  examined  the  notices  which 
the  lower  court  held  Indefinite  and  Insnffl- 
dent.  and  are  of  (pinion  that  tbe  decree  Is 
right  In  one  case  tbe  record  shows  that  the 
board  of  equalization  acted  at  another  and 
different  time  from  that  specified  In  the  no- 
tice, and  as  to  all  of  the  notices,  without  ex- 
amination of  other  documents.  It  Is  wholly 
Impossible  for  the  reader  to  ascertain  what 
property  Is  affected  or  who  Is  intended  to  be 
notified.  Such  documenta  are  not  referred 
to  in  the  notices,  and  we  are  satisfied  that 
Ibey  conveyed  no  actual  notice  of  what  was 
proposed  to  any  one  who  read  them. 

We  recommend  that  the  decree  be  afilrmed. 

OLDHAM  and  SEDGWICK  f]<X,  concur. 

Digitized  by      OOQ IC 
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USDiaH  T.  KEEVER. 
(Supreme  Oourt  of  Nebraska.   Jan.  8^  1902.) 

COMPROMISE  AND  SETTLBUENT-gETTINO 
ASIDE. 

1.  Where  a  settlemetit  ie  entered  into  be- 
tween two  parties  in  reliance  on  the  accurac7 
and  correctness  of  books  of  accoaots  kept  bjr 
one  of  the  parties,  and  it  is  subsequently  diB- 
covered  that  the  books  have  been  erroneously 
kept,  and  that  the  party  keeping  them  has  not 
accoanted  ttx  all  toe  money  which  he  has  re- 
ceived, such  a  settlement  will  he  net  aside  and 
a  new  accouDting  had,  although  there  may 
have  booD  no  intcutiunal  fraud  practiced  by 
the  bookkeeper,  and  the  failure  to  account  may 
have  been  due  to  mistakes  alone. 

CommlsBloDcrs'  OplDlon.  Department  Na 
2.  Error  to  District  Court,  Lancaster  Coun- 
ty; HolmeB,  Judge. 

"Not  to  be  officially  reported." 

Actlou  by  John  H.  Keevcr  against  George 
W.  I^ldigh.  Judgment  for  plaintiff.  De- 
fendant brings  error.  Reversed. 

Brofldy  &  Pettis,  for  plaintiff  in  error. 
Burkett  &  Greenlee  and  Wright  &  Stout, 
for  defendant  In  error. 

OLDHAM,  C  This  was  an  action  In  which 
the  plaintiff  alleged,  as  his  first  cause  of 
action,  that  the  defendant  was  indebted  to 
bim  in  the  sum  of  $1,001.54  for  balance  due 
for  services  rendered  by  the  plaintiff  for  the 
defendant  from  the  3d  day  of  March,  1893, 
to  the  lUth  day  of  April,  1896,  at  the  agreed 
price  of  $1,000  per  year;  and,  as  a  second 
cause  of  action,  plaintiff  alleged  that  the 
defendant  was  indebted  to  bim  In  the  sum 
of  ?300  for  money  loaned  by  him  to  the 
defendant.  Defendant  answered  the  allega- 
tions in  the  first  count  of  plaintiff's  petition, 
and  admitted  that  plaintiff  bad  performed 
services  for  the  defendant  at  the  times  al- 
leged in  plaintiffs  petition,  but  denied  that 
he  had  ever  agreed  to  pay  plaintiff  at  the 
rate  of  $1,000  per  year,  or  any  other  fixed 
price,  for  the  services  so  rendered,  and  al- 
leged that  plaintiff's  services  were  not  worth 
to  exceed  the  sum  of  $50  per  month.  De- 
fendant further  alleged  that  during  the  first 
two  years  of  plnintifTs  employment  plaintiff 
was  engaged  in  conducting  and  managing 
the  ice  business  for  the  defendant  in  Ne- 
braska City,  Neb.;  that  plaintiff  kept  the 
books  and  accounts  and  collerted  the  pro- 
ceeds of  such  business  during  the  time  he 
was  so  employed;  that  at  the  end  of  each 
year  that  plaintiff  was  so  employed  in  the 
Ice  business  for  the  defendant  they  had  a 
settlement  in  full  of  their  accounts,  and  In 
such  settlempnt  plaintiff  received  all  that  his 
services  were  reasonably  worth,  and  all  that 
he  claimed  of  defendant  for  his  services. 
Defendant  further  alltsed  that,  during  the 
last  year  that  plaintiff  was  employed  by  the 
defendant,  plaintiff  niannucd  defendant's 
farm,  and  was  pnid  in  full  for  his  services 
by  a  portion  of  the  crop  raised  on  defend- 
ant's farm.   Defendant  also  alleged  that,  at 

%  1.  See  CompromlK  and  Settlement,  vol.  10,  Cent 
Dig.  B  73. 


the  time  he  made  the  settlement  with  plai 
tiff  for  services  rendered  by  plaintiff  in  tl 
ice  business,  he  relied  on  plaintiff's  'stat 
menta  tlint  his  books  of  account  bad  bet 
properly  kept,  and  that  after  making  sw 
settlements  he  discovered,  by  an  inspectit 
of  the  books,  that  plaintiff  had  misrepresei 
ed  the  accoimtB,  and  that  be  had  collect' 
a  large  sum  of  money  from  the  ice  bnslne 
which  he  had  retained  and  had  not  cbai^t 
to  himself  on  the  books.  Defendant,  t 
answer  to  the  second  count  of  plaintifl 
petition,  admitted  tliat  he  had  borrowi 
$300  from  the  plaintiff,  alleged  that  be  hi 
paid  $125  of  this  money  back  before  he  lu 
discovered  that  plaintiff  had  deceived  hi 
in  the  manner  in  which  he  had  kept  tl 
books  and  accounts,  and  admitted  that  plai 
tiff  was  entitled  to  credit,  for  the  remaiiid 
of  the  money  so  loaned,  on  defendant's  cou 
terclalm.  Plaintiff  replied  to  this  answ* 
denyii^  that  he  had  misrepresented  the  a 
counts  of  defendant's  ice  business,  or  th 
he  bad  made  any  false  entries  in  the  boo! 
of  said  business,  or  bad  been  gtiilty 
fraud  or  concealment  In  the  accounts  of  sa 
business.  He  admitted  that  he  had  i 
agreement  with  the  plaintiff  as  to  the  amou 
due  him  at  the  end  of  each  of  the  first  t\ 
years  of  his  employment,  but  denies  tb 
such  amount  was  paid  bim,  and  alleges  th 
the  amount  mutually  agreed  upon  as  due 
plaintiff  was  the  same  as  that  charged 
the  first  count  of  plalntifTs  petition.  The 
was  a  trial  to  a  Jury,  and  verdict  for  plai 
tiff  for  the  sum  of  $1,423.73,  and  Judgme 
was  rendered  on  the  verdict,  and  defenda 
brings  error  to  this  court 

It  will  not  be  necessary  to  discuss  each  ' 
the  numerous  assignments  of  error  chaig< 
in  the  petition,  in  view  of  the  conelusit 
which  we  shall  reach.  An  examination  i 
the  answer,  which  has  been  but  briefly  sui 
marlzed  in  our  statement  of  the  issues,  lem 
us  to  the  conclusion  that  it  (the  answer)  ad 
ed  an  unnecessary  and  useless  compiicatit 
to  the  facts  In  controversy  in  the  case,  ai 
that  the  confusion  of  issues  tendered  by  tl 
answer  was  further  mystified  by  the  ropl 

A  careful  examination  of  the  pleadin: 
shows  that  neither  of  the  contending  partlt 
relied  on  a  settlement  either  as  a  basis  ■ 
the  action  or  the  ground  of  defense.  Plai 
tiff  in  bis  petition  alleged  on  a  balance  di 
on  a  contract,  and  not  on  an  account  state 
While  defendant  in  his  answer  sets  up  tw 
settlements  which  he  allci^es  were  had  b 
twoon  himself  and  plaintiff,  yet  he  immed 
ately  follows  these  allegations  with  ave 
ments  of  fraud  and  mistake,  in  the  accoim' 
of  plaintiff,  sufficient  to  avoid  the  effect  < 
the  settlements  pleaded,  PlaintlfTs  reply  1 
this  answer,  technically  construed,  changt 
his  first  cause  of  action  from  a  suit  on 
contract  to  an  action  on  an  account  stat« 
All  the  confusion  is  with  reference  to  tl: 
issues  tendered  InrtBe-^sstYbgunt  of  the  p< 
titlon-thS>g'^fg'^i^^>AWSi>^  wit 
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rffoenee  to  the  Issnes  tendered  on  the  aec- 
ond  connt. 

The  evidence  introdneed  by  plaintiff  tended 
to  show  a  contract  with  the  d^endant  for 
sfiTlcra  r«idered  at  an  agreed  salary  of  $1,- 
Wi  per  year,  and  a  balance  due  as  charged 
in  the  first  connt  of  tbe  petition.  There  -was 
no  dispute  as  to  the  second  count  of  the  peti- 
tlon,  except  as  to  the  amount  the  defendant 
■•lalmed  to  have  paid  on  the  loan,  snd,  as  we 
have  seen,  this  was  properly  submitted.  The  ' 
R>!>t]mony  oCFered  by  defendant  tended  to 
xbow  that  plaintiff  was  mly  to  receive  such 
an  amount  as  hla  senrlces  were  reasonably 
worth  during  the  time  that  he  conducted  de- 
fendant's Ice  baslntes,  and  that  plaintiff  was 
ptid  for  his  serrlceB  on  the  form  by  a  share 
of  the  crop  raised. 

Defendant  also  Introduced  evidence  strong- 
ly tending  to  show  that  plaintiff  bad  collected 
1  large  amount  of  money  from  the  Ice  bnai- 
neiis,  which,  either  by  mistake  or  with  fraudu- 
lent intent,  he  had  failed  to  charge  himself 
vilb  on  the  books  which  be  kept.  While  there 
irat  evidence  offered  by  plaintiff  tending  to 
contmdict  tbls  testimony,  yet  this  erldenee 
WIS  In  the  record,  and  should  have  been  sub* 
mltted  under  a  proper  Instruction  to  the  jury. 
Thedefendant  requested  an  instroctlon  which, 
we  think,  w<ni1d  have  properly  submitted  tiila 
question  to  the  Jury.  This  instruction  was 
ref  nsed  by  the  court,  and  in  lieu  thraeof  the 
OMirt  gave  paragrajdi  eight  (8)  of  Instructions 
on  its  own  motion.  This  Instruction,  after 
properly  defining  the  effect  of  fraud  or  mis- 
take on  a  settlement,  contains  the  following 
statnuent:  "And  It  must  further  appear  that 
the  plaintiff  made  such  false  and  fraudulent 
roprpsentations  as  to  the  books  of  account  so 
kept  by  him,  knowing  Uiem  to  be  false,  and 
made  them  with  Intent  to  deceive  the  de- 
fendant, and  th.it  the  defendant  r^ed  there- 
on, and  entered  Into  such  settlements  upon 
the  faith  and  In  the  beUef  that  such  state- 
ments and  r^iH^sentatlons  so  made  were 
true."  We  ttlnk  that  this  portlm  of  the  In- 
^traction  is  clearly  erroneous,  In  that  it  places 
the  hordm  on  tbe  defendant  of  showing  that 
plaintiff  knowb^ly  and  Intentionally  talsi- 
tlnl  his  books.  If,  as  a  matter  of  fact,  plain- 
tiff had  rec^ved  mon^  from  the  defendant, 
w  from  fbB  defendant's  business,  and  had 
foiled  to  charge  himself  with  this  money,  no 
matter  whether  be  did  so  Ignorantly  or  in- 
tnititmally,  he  should  now  account  for  this 
noney,  and  the  fact  that  plaintiff  may  not 
hare  known  of  the  mistake  in  his  books  at 
tbe  time  he  attempted  to  settle  with  the  de- 
fendant should  not  excuse  him  from  making 
hH  accounting. 

In  North  Nebraska  Fair  and  Driving  Park 
A«i»'n  V.  Box  (Neb.)  77  N.  W.  770,  in  dlscus- 
riug  tbls  principle,  Harrison.  O.  J.,  speaking 
for  the  court,  says:  "The  party  who  render- 
ed the  report  or  account  which  formed  the 
baris  of  the  adjustment  between  him  and  the 
asmdatlon  knew  all  tbe  facts,  but  he  did  not 
impart  them  to  the  other  par^.  Tbls  being 


true,  file  adjustment  was  made  under  a  mis- 
take, even  If  the  dement  of  fraud  was  ab- 
sent, and  the  association  could  go  back  of  It 
and  collect  the  amonnts  due." 

As  tUs  cause  must  be  tried  again  on  ac- 
count at  the  wror  of  the  trial  court  Just 
commented  upon,  we  think  It  well  to  suggest 
that  paragraph  three  (3)  of  instructiona  given 
by  the  court,  as  we  re^ird  It,  falls  to  clearly 
define  tbe  Issues  arising  on  the  answer  ftnd 
reply.  We  tblnk,  however,  that  this  confu- 
sion of  Issues  might  be  avoided  If,  on  a  new 
trial  of  this  cause,  an  amended  answer  should 
be  filed  by  Qte  defendant  from  wliIuU  settle- 
ments not  relied  on  by  elfhOT  party  as  bind- 
ing were  entirely  eliminated,  and  in  which 
the  defmdant  would  present  by  way  of  set- 
off his  claim  for  moneys  alleged  to  have  becm 
collected  by  plaintiff  and  not  accounted  for 
by  him. 

It  Is  therefore  recommended  that  the  Judg- 
ment of  the  district  court  be  reversed,  and 
the  cause  remand  for  a  new  trial. 

POUND  and  SEDGWICK,  CG^  ooncnr. 

Reversed  and  remanded. 


OMAHA  BBBWINO  ASS'N  v.  TILLBN- 
BUBO. 

(Supreme  Coart  of  Nebraska.  Jan.  8.  1902.) 

APPEAL  —  REVIEW  —  CASE    TRIED    TO  THE 
COVRT-PLBADING— CONVERSION- 
ACTION  FOB  PRICE. 

1.  Where  a  oause  is  tried  to  the  court,  and 
there  is  a  general  finding  for  the  plaintia,  if 
an;  cause  of  action  is  stated,  and  there  Is  evi- 
diHice  thereon  satncient  to  austain  the  finding. 
It  will  be  presDtned  that  the  court  proceeded 
thereon,  nod  the  judgmeut  will  be  affirmed,  al- 
though the  petition  attempts  also  to  state  a 
cause  of  action  of  a  different  nature,  which 
would  not  susteln  a  recovery. 

On  Kehenriag. 

2.  The  facts  stated  in  tbe  petition  set  out  In 
the  opinion  held  Insnfllcieut  to  constitute  a  cause 
Of  action. 

Commissioners'  Opinion.  Department  Nos. 
2,  8.  Error  to  District  Court,  Madison  Coun- 
ty; Robinson,  Judge. 

"Not  to  be  oflJclally  reported." 

Action  by  H.  Tillcnburg  against  the  Omaba 
Brewing  Association.  Judgment  for  plain- 
tiff, and  defendant  brings  error.  Reversed. 

Allen  &  Reed,  for  plalntlfl  In  error.  Pow- 
ers &  Hays,  for  defendant  In  error. 

POUND,  G.  The  petition  alleges.  In  sub- 
stance, tbat  the  plaintiff,  Tllloiburg,  sold  and 
delivered  to  the  Omaha  Brewing  Association, 
defendant,  certain  saloon  furniture,  bar  flz- 
tnres,  and  stock,  and  as  part  payment  took 
the  promissory  note  of  one  Bemler  for  $ri25, 
which  the  defendant  procured  to  be  executed; 
that  the  note  Is  past  due  and  unpaid;  that 
the  defendant  upon  request  has  ^led  to  my 
it;  and  that  It  cannot  ^Qfr|gUfg^^^[^^9j^> 
who  Is  Insolvent.   It  Is  lurlher  anegedcbnat 
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at  the  time  of  the  sale  the  defendant  agreed 
to  secure  the  Semler  note,  and  did  secure  it, 
by  giving  a  Hen  on  the  property  sold,  evi- 
denced by  a  written  agreement  recited  tn  the 
petition  and  hereinafter  described;  that  aft- 
erwards the  defendant  took  poasesslon  of 
said  property  and  sold  It  without  plaintiff's 
consent,  and  conv^ed  the  proceeds:  and 
that  the  property  was  of  the  value  of  $10,000. 
The  written  agreement  referred  to,  after  re- 
citing the  acceptance  of  the  Semlrar  note  as 
part  payment,  provides  that  'if  said  Semler 
falls  or  refuses  to  pay  said  note  or  any  part 
thereof  *  *  •  said  Tlllenburg  shall  be  se- 
cured by  the  contract  between  the  Omaha 
Brewing  Association  and  H.  Semler,  In  the 
same  way  as  the  Omaha  Brewing  Associa- 
tion, according  to  their  respective  claims." 
It  is  not  easy  to  say  from  this  petition  nor 
from  the  brief  of  counsel  for  Tlllenburg 
whether  it  is  Intended  to  state  a  cause  of  ac- 
tion for  conversion  of  pro^rty  upon  which 
the  latter  had  a  Hen  or  for  recovery  of  the 
balance  of  the  purchase  price,  the  note  taken 
as  conditional  payment  being  uncollectible. 
The  plaintlfC  in  error  takes  the  former  view, 
and,  If  such  Is  the  theory  on  which  the  Judg- 
ment was  rendered,  we  do  not  think  it  can 
stand.  There  is  no  allegation  that  there  was 
any  contract  between  Semler  and  the  defend- 
ant, nor  as  to  the  manner  in  which  defend- 
ant was  secured.  The  agreement  recited 
provides  that  plaintiff  and  defendant  shall  be 
secured  'in  accordance  with  tbelr  respective 
claims,"  evidently  contemplating  au  appor- 
tionment of  the  security  pro  rata.  But  It  la 
not  aHeged  whether  there  was  or  was  not 
money  owing  from  Semler  to  the  association, 
nor  is  there  anything  to  show  to  what  portion 
of  the  whole  security  plaintiff  was  entitled. 
It  is  very  doubtful,  therefore,  whether  the 
petition,  as  far  as  any  cause  of  action  for 
conversion  is  concerned,  will  sustain  the 
Judgment  rendered.  However  this  may  be, 
the  evidence  Is  clearly  insufficient.  The  de- 
fendant's agents  and  ofllcers  deny  positively 
that  they  ever  had  any  contract  or  agreement 
with  Semler  by  way  of  security  or  any  other 
security.  Semler  testifies  vaguely  to  some 
sort  of  Instrument,  but  his  testimony  Is  con- 
fused and  uncertain,  not  only  as  to  Its  terms 
and  nature,  but  as  to  Its  very  existence.  It 
appears  that  Semler  owed  the  defendant  $500 
or  $600  at  the  time  of  the  alleged  conversion, 
and,  as  the  property  did  not  bring  much  more 
than  this.  If  the  defendant  had  held  a  mort- 
gage or  Hen  of  some  sort  plaintiff,  under  his 
agreement,  could  only  have  benefited  In  pro- 
portion to  the  "respective  claims,"  which 
would  not  permit  recovery  of  much  more 
than  half  the  sum  awarded  him.  Bat  we  do 
Mt  think  this  the  only  possible  view  as  to 
Jie  nature  of  the  cause  of  action.  Trial  waa 
had  to  the  court,  and  a  general  finding  was 
rendered  for  the  plaintiff.  Hence  we  cannot 
be  certain  on  what  theory  the  Judgment  pro- 
ceeds. If  any  cause  of  action  is  stated,  and 
tiiere  !■  erideoce  thereon  aufflclent  to  Btutaln 


the  findings  and  Judgment,  the  presompti 
is  that  the  lower  court  proceeded  upon  It,  a 
it  Is  our  duty  to  affirm  aucb  Judgment  I 
allegation  of  further  facts  tending  to  slv 
a  distinct  cause  of  action  of  another  natu 
so  long  as  no  motion  was  made  for  sepan 
statement  and  no  questions  as  to  misjolnt 
are  now  before  us,  would  not  be  material, 
good  cause  of  action  is  stated  for  the  balai 
of  the  purchase  price.  A  sale  to  the  dofe: 
ant  is  alleged,  the  taking  of  the  Semler  n 
in  part  payment,  and  the  nonpayment  the 
of  and  Insolvency  of  Selmer.  Obviously  i 
note,  executed,  as  it  la  alleged,  at  the  i 
curement  of  defendant,  and  taken  under 
express  agreement  to  see'  It  paid,  was  o 
conditional  payment,  and  if  It  remained  ' 
paid  plaintiff  could  recover  on  the  orlgi 
indebtedness.  National  Life  Ins.  Co.  v.  < 
ble,  51  Neb.  5,  70  N.  W.  503.  We  do  not 
that  any  additional  allegations  were  nee< 
to  show  a  cause  of  action  of  this  sort  1 
evidence  as  to  who  was  vendee  In  the  salt 
conflicting,  but  sufficient  to  sustain  a  find 
for  plaintiff.  Defendant's  agent  testlfles.  i 
he  Is  corroborated  by  one  of  the  chief  offic 
of  the  association,  that  plaintiff  sold  dire< 
to  Semler,  and  that  defendant's  agent  mec 
assisted  in  getting  the  purchaser  and  in  c 
ducting  the  negotlatlonB.  The  plaintiff  te 
fies  positively  that  he  sold  to  the  defends 
that  the  defendant  put  Semler  in  under  so 
agreement  of  its  own  with  the  latter;  that 
refused  to  take  Semler's  note  or  look  to  Si 
ler;  and  that  defendant's  agent  told  him 
could  rely  on  the  association  for  hia  mor 
and  that  It  would  allow  him  the  benefit 
the  security  given  it  by  Semler.  Semli 
evidence  is  inconclusive  and  nnc«-taln, 
much  of  it  goes  to  corroborate  plaintiff.  1 
otli&e  witnesses,  present  at  the  negotlatic 
testify  that  the  defendant  not  Semler.  > 
vendee.  The  language  of  the  agreement 
pears  to  indicate  the  contrary,  and  there 
circumstances  on  both  sides.  Taking  the  ' 
timony  as  a  whole,  we  think  a  trier  of  1 
might  fairly  find  that  there  was  a  sale  to 
defendant,  that  the  Semler  note  was  takei 
conditional  [layment,  and,  as  that  note  Is 
collectible,  that  plaintiff  should  recover.  ' 
petition,  as  has  been  seen,  set  up  facte  si 
clent  to  permit  recovery  on  snch  fiodi 
The  only  errors  argued  are  that  the  petit 
falls  to  state  a  cause  of  action,  and  that 
finding  and  Judgment  are  contrary  to  the  i 
dence.  We  are  not  bound  to  examine 
other  asslgnmente.  It  is  therefore  reci 
mended  that  the  Jndgmoit  be  afflrmed 

OLDHAM  and  SEDGWICK,  CO..  ooncD 

Affirmed. 

On  Rehearing. 

(Oct  22,  1902.) 

ALBERT,  a  ^bifl  case,  is  before  ns 
rebearintiQitiSltisylortiiti^^^M^  was  tiel 
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another  department,  whose  opinion  wai  filed 
January  8,  1902,  but  not  rei>oited.  In  tbe 
ill!>trlct  court  there  war  «  findli^  and  Jodg- 
mpRt  for  the  plalntltr  (the  defendant  In  er- 
ror). Tbe  defendant  brlnga  error. 

The  principal  question  presented  by  the 
record  is  wbetber  the  petition  filed  In  the 
district  coart  Btatee  a  cause  of  action.  The 
petition  is  as  follows: 

"The  plaintiff  complalDH  of  the  defendant. 
Omaha  Brewing  Association,  and  for 
caase  of  action  alleges: 

"(1)  That  on  the  2d  day  of  February,  1893, 
the  plaintiff  sold  and  dellrered  to  the  defend- 
ant, the  Omaha  Brewing  Association,  cer^ 
tain  saloon  furniture,  bar  fixtures,  and  stock 
for  the  sum  of  |l,37S.OO,  and  as  part  payment 
therefor  the  defendant  procured  to  be  ex- 
ecuted and  delivered  to  plaintiff  one  certain 
[)romis8ory  note  of  the  defendant  Henry 
Semler.  which  note  is  In  the  words  and  fig- 
ures following:  1625.  Norfolk,  Neb.,  Februy 
2nd.  18^.  On  or  before  August  1st  after 
date  for  value  received  I  promise  to  pay  t» 
the  order  of  H.  TUIenburg  six  hundred  and 
twenty-five  dollars  with  Interest  at  the  rate 
of  seven  per  cent,  from  date  until  paid. 
Henry  Semler.'  No  part  of  said  sum  men- 
tioned  In  said  note  has  been  paid,  although 
\oDg  since  past  due,  and  there  is  now  due  and 
unpaid  thereon  the  sum  of  $625,  and  interest 
at  the  rate  of  7  per  cent  per  annum  from 
Febmary  2.  1S9S,  and  the  defendant,  the 
Omaha  Brewing  Association,  though  request- 
ed, has  not  paid  the  same  or  any  part  there- 
of, and  plalntlfl  haa  been  unable  to  collect 
said  note  from  said  Semler.  wbo  la  Insolvent 
The  defendant,  the  Omaha  Brewing 
Awodatloo,  at  the  time  of  purchasing  said 
raloon  furniture,  bar  fixtures,  and  stock, 
aereed  with  the  plaintiff,  in  consideration  of 
p'ainttff  biking  the  said  Semler  note  as  part 
IdyDient  for  said  property  so  sold,  to  secure 
tfatf  said  note  to  plaintiff,  and  thereupon 
SLTeed  to  and  did  secure  the  same  by  giving 
'tf  plaintiff  a  lien  upon  the  said  property  so 
Roid  to  Insure  the  payment  of  sold  note. 
The  Instmment  erldendng  said  Hen  is  here- 
to attached,  and  marlted  'Exhibit  A.' 

"(4)  The  defendant,  the  Omaha  Brewiiv 
Aasociatlon,  thereupon  took  possession  of 
nid  property  so  sold,  and  upon  which  It  had 
Siren  the  plaintiff  a  lien  to  secure  the  pay- 
ment of  said  note;  and  thereupon,  and  with- 
out the  consent  of  plaintiff,  sold  said  prop- 
erty, and  converted  the  proceeds  thereof  to 
>ti  own  use  and  benefit  which  property  was 
of  the  value  of  $1,000;  and  said  defendant 
baa  neglected  and  refused  to  pay  said  sum  of 
money  evidenced  by  said  note  or  any  part 
thereof,  althongh  requested  so  to  do.  Where- 
•ore  plaintiff  prays  for  Judgment  against 
the  defendant,  the  Omaba  Brewing  Assocla- 
thm,  for  the  sum  of  $62a.  witb  interest  there- 
on from  Febmary  2,  1893,  at  the  rate  of  7 
per  cent  per  annum,  and  costs  of  suit." 

Exhibit  A,  referred  to  In  the  petition.  Is 
as  folfows: 


'•[Exhibit  A.] 

"Whereas,  H.  TUIenburg  has  this  day  sold 
his  saloon  to  H.  Semler;  and  whereas,  said 
TUtenbturg  has  accepted  for  said  saloon  one 
certain  promissory  note  of  $625  signed  by 
■aid  H.  Semler  as  part  payment 

"Now  if  said  Semler  falls  or  refuses  to 
pay  said  note  or  any  part  thereof,  It  la 
a^eed  hereby  that  said  TlUenburg  shall  be 
secured  by  the  contract  between  the  Omaha 
Brewing  Association  and  H.  Semler,  In  the 
same  way  as  the  Omaba  Brewing  Associa- 
tion according  to  th^  respective  claims. 

•'Norfolk,  Febmary  2nd,  1893. 

"Omaha  Brewing  Assodatioli, 
"Per  Henry  Heubens." 

It  is  not  easy  to  determine,  from  the  peti- 
tion Just  set  out,  whether  the  plaintiff  sought 
to  recover  for  a  conversion  of  the  property  on 
which  he  alleges  he  had  a  lien,  or  for  the 
balance  dne  on  the  original  consideration  for 
which  the  property  was  sold.  As  to  the  for- 
mer, the  petition  Is  clearly  Insufficient.  The 
only  allegation  tending  to  show  that  the 
plaintiff  bad  a  lien  on  the  property  is  that  the 
defendant  secured  the  note  by  giving  a  lien 
on  the  property,  and  that  such  lien  is  "evi- 
denced" by  Exhibit  A.  There  la  no  allegation 
of  the  existence  of  any  contract  between 
Semler  and  the  defendant  Tbe  plaintiff  in- 
sists that  the  defendant,  having  made  the 
contract  evidenced  by  Exhibit  A,  Is  estopped 
to  deny  the  existence  of  the  contract  between 
itself  and  Semler  therein  mentioned.  Tbe 
answer  to  this  Is  that  It  Is  not  alleged  that 
Exhibit  A  was  executed  by  the  defendant 
The  mere  fact  that  It  is  attached  to  the  peti- 
tion, and  purports  to  have  been  signed  by 
tbe  defendant,  tenders  no  issue,  and  falls  far 
short  of  charging  the  defendant  with  Its  exe- 
cution. -The  only  allegation,  then,  that  tbe 
plaintiff  had  any  Hen  or  Interest  In  the  prop- 
erty, is  that  the  defendant  gave  him  a  lien 
thereon.  Such  allegation,  standing,  as  it 
does,  without  any  statement  of  tbe  facts 
showing  a  contract  between  the  parties 
whereby  such  lien  was  created,  is  a  mere 
conclusion,  and  of  no  Issuable  value.  Cooper 
V.  French,  52  Iowa,  581,  3  N.  W.  538;  Esch 
V.  White  (Minn.)  85  N.  W.  238;  Bloomfngton 
Mln.  Co.  V.  Searles  (N.  J.  Sup.)  40  AU.  543; 
Bush  V.  Coler  (Sup.)  69  N.  Y.  Supp.  770. 

That  tbe  petition  does  not  state  a  cause  of 
action  on  the  original  consideration  to  our 
minds  Si  equally  clear.  We  recognize  the 
mle  that  tbe  note  of  a  third  party,  given  in 
settlement  of  a  debt,  does  not  operate  as  a 
payment  of  such  debt,  In  the  absence  of  an 
agreement  to  that  effect.  Berry  v.  Grlflin,  GS 
Am.  Dec.  123.  But,  in  our  opinion,  the  facts 
pleaded  do  not  bring  the  case  within  that 
rule.  Its  appUcatlou  is  limited,  we  think,  to 
cases  wherein  tbe  note  is  a  separate  and  in- 
dependent transaction.  In  this  case  It  was 
contemporaneous  with  and  a  part  of  the  con- 
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Ibe  defendaDt  to  pay  (1,875  for  the  property. 
On  tbe  contrary,  it  shows  an  express  agree- 
ment that  $625  of  that  amount,  the  face  of 
the  note,  was  to  be  paid  by  Semler.  He  was 
Dot  a  third  party,  In  the  sense  of  being  a 
stranger  to  tbe  contract  of  sale,  but  was  a 
party  to  it,  as  shown  by  bis  agreement  to 
pay  a  part  of  the  consideration.  To  bold  the 
defendant  liable  for  that  part  of  the  consid- 
eration which  tbe  parties  liad  agreed  should 
be  paid  by  Semler  would  be  to  make  a  new 
contract,  and  to  impose  a  burden  on  the 
defendant  which  was  not  within  the  contem- 
plation of  tbe  parties  when  the  contract  was 
made. 

In  our  opinion,  the  petition  wholly  falls  to 
state  a  cause  of  action.  In  this  view  of  tbe 
case,  it  Is  unnecessary  to  consider  the  other 
assignment  relied  upon  relating  to  the  snffl- 
ciency  of  tbe  evidence. 

We  recommend  that  the  Judgment  of  the 
district  court  be  reversed,  and  the  cause  re- 
manded for  further  proceedings  according  to 
law. 

▲MSB  and  DITFFIE,  GG^  concur. 
Bevened  and  remanded. 


GARSON  T.  MURPHY  et  aL 
(Supreme  Court  of  Nebraska.   Jnly  10,  1901.) 

FRADDULBKT  CONVSTANCBS— EVIDKNCE. 

1.  Evidence  examined,  and  held  to  sustain 
district  court's  findioK  that  the  transfers  com- 
plained of  as  fraudulent  rested  upon  a  valua- 
ble coQiideratioD,  and  were  a  sale,  and  not  a 
gi/L 

GommlsRloners'  Opinion.  Department  No. 
1.  Appeal  from  District  Gonrt,  Lancaster 
Gonnty;  Holmes,  Judge. 

"Not  to  be  olDclallr  reported." 

Action  bj  John  U  Carson  against  Sydney 
Y.  Murphy  and  otbers.  Judgment  for  de- 
fendants, and  plafntUf  appeals.  Affirmed. 

J.  H.  Broady,  for  appellant  Tibbets  Bros, 
and  Morey  &  Anderson,  for  appellees. 

HASTINGS.  C.  February  20,  1897.  plain- 
tiff filed  a  petition  allegiag  that  he  recovered 
a  Judgment  against  Sydney  V.  Murphy,  Al- 
bert W,  Jansen,  and  Louie  Meyer  for  |1,220.- 
■10,  and  ¥20.11  costs,  at  tbe  October  term  of 
the  Lancaster  county  district  court;  that  the 
indebtedness  on  which  it  was  rendered  was 
contracted  April  14,  ]893;  that  Murphy,  Jan- 
sen, and  Meyer  are  apparently  Insolvent,  and 
have  no  property  subject  to  execution;  that 
March  30,  1895,  Syduey  V.  Murphy  conveyed 
lota  21.  22.  and  20.  in  block  2.  lot  11.  In  bloclt 
3,  and  the  south  141  feet  of  lots  13  and  14, 
in  block  6,  all  In  East  Park  addition  to  Lin- 
coln; lots  1,  2,  3.  4,  6,  and  6.  In  block  10, 
Second  Park  addition  to  Lincoln;  lots  7  and 
18.  In  block  6,  Ingleslde  addition;  lots  3.  4, 
and  6,  in  block  6,  in  Houtz's  addition;  lot  3. 
In  block  135,  In  Lincoln— to  May  Jansen, 
^vltboQt  conslderntlon.  and  for  the  purpose  of 


defrauding  creditors,  as  May  Jansen  well 
knew;  that  Sydney  V.  Murphy  recovered  s 
Judgment,  July  1.  1893,  against  Caniield. 
Kitchen,  and  GlllUan  for  $1,015.25,  which  is 
still  In  full  force,  except  that  the  sum  of 
9369.45  was  paid  on  It  February  27.  1894;  that 
March  30, 1896,  she  assigned  this  Judgment  to 
May  Jansen.  without  consideration,  and  for 
the  purpose  of  hindering  and  defrauding  cred- 
itors, as  May  Jansen  well  knew;  that  on 
January  13,  1896.  Albert  W.  Jansen  became, 
by  purchase  or  exchange,  the  owner  of  the 
south  half  of  the  south-west  quarter  of  sec- 
tion 13,  town  9,  range  6,  and  for  the  pur- 
poses of  lilndering,  delaying,  and  defrauding 
bis  creditors  caused  tbe  same  to  be  conveyed 
to  the  defendant  May  Jansen  without  con- 
sideration from  htt;  that  execution  was  Is- 
sued on  plaintiff's  judgment  March  20,  1896. 
and  returned,  "No  property  found;"  that  Au- 
gust 13.  1890.  another  execution  was  issued 
and  levied  on  the  real  estate  mentioned,  but 
It  could  not  be  sold  because  of  the  convey- 
ances; that  the  Judgment  against  Canfield. 
Kitchen,  and  Glllllan  cannot  be  secured  by 
garnishment  proceedings  because  of  the 
fraudulent  assignment;  that  defendant  May 
Jansen  Is  the  daughter  of  Sydney  V.  Murphy 
and  the  wife  of  Albert  W.  Jansen.  Tbe  pe- 
tition asked  that  all  of  the  property  be  sub- 
jected to  the  payment  of  plaintiff's  Judgment. 

The  defendant  May  Jansen  answered  that 
she  was  the  owner  of  the  property  described 
In  plaintiff's  petition;  that  she  purchased  It 
in  due  course  of  business,  and  for  a  full  con- 
sideration; and  denied  the  remainder  of 
plaintiff's  allegations. 

There  was  a  reply  by  general  denial,  and 
on  tbe  trial  the  court  found  for  the  defend- 
ants as  to  plaintiff's  petition. 

There  was  another  set  of  issues  in  the  case 
made  up  of  cross-petitions  by  attorneys  claim- 
ing Hens  on  the  Judgment  as  to  which  the 
assignment  is  attacked,  but  those  matters 
have  been  adjusted.  The  matter  of  the  vari- 
ous lots  described  it  is  hardly  worth  while  to 
go  into,  as  the  lots  are  not  claimed  to  be 
of  any  value  In  excess  of  the  delinquent  taxes 
against  them,  and  It  Is  only  necessary  to  ex- 
amine here  so  much  of  the  evidence  as  re- 
lates to  the  assignment  of  the  CanQeld.  Kitch- 
en, and  Gillilan  judgment,  and  tbe  80  acres 
of  land  conveyed  to  the  defendant  May  Jan- 
sen in  1S96  by  one  Hitchcock. 

With  regard  to  the  latter,  It  Is  not  serious- 
ly contended  that  upon  the  showing  made 
the  plaintiff  Is  entitled  to  any  relief.  It  ap- 
pears that  some  time  during  the  SO's  Albert 
W.  Jansen,  husband  of  May  Jansen,  l>ecame 
grantee  in  a  railroad  laud  contract  covering 
some  land  in  Greeley  county,  and  in  the  year 
1SS9  the  contract  was  transferred  to  Mrs. 
Jansen;  that  she  kept  up  the  payments,  and 
in  1895  procured  the  deed  for  It,  and  In  lS9ti 
this  Greeley  county  land  was  traded  to  Lev- 
erett  L.  Hitchcock  for  an  equity  in  the  south 
half  of  the  south-west  quarter  of  section  13. 
town  9.  rnugtDi§i!ieast^  VBlii^fJt^M^^&ansactlon 
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seems  to  have  been  entered  into  by  tbe  de- 
fendant Ma;  JaDsen  on  ber  own  behalf,  and 
to  be  an  entirely  re^lor  and  bualnemlike 
tranaaction,  for  her  own  Interest,  and  with- 
oot  any  reference  to  ber  husband's  creditors. 
There  seems  no  reason  to  Interfere  witb  the 
court's  coucIoBions  as  to  this  laud. 

It  Is  instated  in  behalf  of  pluintUT  that  the 
assignment  of  the  Judgment  recovered  by 
Mn.  Sydney  V.  Murphy,  July  1,  1893,  against 
Uaiy  Canfleld  et  al.,  originally  for  $1,&I5.2S, 
nod  with  $367.45  paid,  abould  be  set  aside, 
and  the  Judgment  decreed  to  be  held  In  trust 
for  the  payment  of  the  Lonie  Meyer  note  held 
by  plaintiCf.  The  facts  seem  to  be,  briefly, 
that  in  1S75  WUliam  Marpby  failed  in  busi- 
ness in  Dallas.  Tex.  The  family  was  then 
llTlng  In  some  property  In  that  dty  owned 
by  Mrs.  Sydney  V.  Murphy.  The  daughter 
Uay  Morphy,  subsequently  May  Janseu,  ot>* 
lained  employment  as  a  teacher,  and  dur- 
ing the  following  fire  years  was  so  employed, 
receiving  wages  from  $125  to  $1Q0  per  month. 
She  testifies  that  her  wages,  and  some  eam- 
injps  farther  as  a  singer  In  a  church,  were  ap- 
ptied  to  the  support  of  the  family  and  educa- 
tion of  a  younger  child,  during  all  those 
years,  with  an  understanding  that  she  was 
to  be  repaid  when  repayment  became  pos- 
sible, and  especially  when  the  homestead 
property  in  which  the  family  lived  at  Dallas 
should  be  sold.  In  1880  she  was  married  to 
Albert  W.  Janaen,  and  removed  to  Qufncy, 
III.  Two  years  later  she  removed  with  her 
busband  to  Lincoln,  where  the  latter  en* 
eagcd '  in  the  fnrnitiire  business,  and  Mrs. 
Jansen  seems  to  have  engaged  in  dealing 
in  real  estate  on  her  own  account  shortly 
afterwards.  In  1885  the  parents  removed 
from  Dallas  to  Llncotn,  and  in  1887  sold  the 
Dallas  property,  and  realized  919.O00.  This 
money  was  invested  In  Lincoln  property  In 
the  mother's  name;  $10,000  of  It  In  a  home 
for  the  family,  and  the  rest  of  It  in  contracts 
for  city  lots.  This  was  with  Mrs.  Jansen's 
knowledge  and  vrlthont  any  assertion  of  a 
claim.  Tbe  real  estate  investments  proved 
ooCortonate,  and  finally,  in  1800,  the  home 
property  was  mortgaged  for  $5,000,  and  from 
that  time  the  testimony  of  May  Jansen  and 
ber  mother,  and  as  far  as  It  goes  of  her 
father.  William  Murphy,  Is  to  tbe  effect  that 
Mrs.  Jansen  kept  up  the  Interest  upon  tbe 
mortgage  on  the  home  as  long  as  It  was  kept 
op.  about  three  years,  and  fnrnisbed  prac- 
tically all  of  the  living  expenses  of  the  fath* 
er,  mother,  and  a  younger  sister.  No  ac- 
eoont  seems  to  have  been  kept  of  these  dls- 
bnrsemeots  on  the  parent's  account,  and  no 
definite  statement  is  made  by  any  of  the 
parties  as  to  the  precise  amount  of  tbe  ad- 
vances. It  does  not  appear  that  any  settle- 
ment was  had,  but  about  the  time  that  the 
plaintiff  Oarson  began  to  be  urgent  for  set- 
tlement of  bis  note  of  $1,000,  given  April 
14,  1803,  and  payable  to  tbe  order  of  L. 
Meyer,  Mrs.  Murphy  became  persuaded  that 
Rfae  had  practically  nothing  left;  that  tbn 


Incumbrances  upon  her  other  renl  estate  were 
sufficient  to  absorb  It;  and  she  testiHes  that 
she  thought  tbe  transfer  of  the  lots  and  the 
Canfleld  Judgment  was  her  only  means  to 
repay  what  her  daughter  bad  advanced.  Ac< 
cordlngly,  March  30,  1895,  she  assigned  to 
Mrs.  Janaen  her  Judgment  against  Mary  J. 
Canfleld  et  al.,  on  which  was  then  due  some- 
thing over  $1,700,  and  on  the  same  day  con- 
veyed the  numerous  lots,  before  mentioned. 
In  various  additions  to  Uncoln.  William 
Murphy  claims  not  to  have  much  knowledge 
of  the  arrangement;  that  bis  wife  had  be- 
come dissatisfied  with  the  management  of 
ber  property;  and  in  answer  to  a  suggestive 
question  of  counsel  In  one  place  says  that  the 
property  was  conveyed  to  Mrs.  Jansen  In  the 
expectation  that  she  would  handle  it  ac- 
cording to  tbe  wish  of  ber  mother  and  for 
ber  mother's  benefit.  He,  however,  agrees 
substantially  witb  bis  wife  and  daughter  as 
to  the  transactions  that  had  taken  place  be- 
tween Mrs.  Jansen  and  her  mother,  as  to 
Mrs.  Jansen's  contributions  to  tbe  support 
of  tbe  family.  The  nominal  consideration 
for  the  deed  for  tbe  lots  Is  placed  at  $4,600. 
That  valuation  Is  testified  to  by  Mrs.  Mur- 
phy as  having  been  placed  upon  them,  be- 
cause that  was  what  tbe  property  bad  cost 
She  bad  been  for  years  trying  to  sell  them  at 
any  price,  and  it  appears  that  tbe  family 
had  concluded  that  there  was  nothing  to  be 
got  out  of  them,  and  it  was  conceded  at  the 
bearing  that  these  lots  are  to-day  hardly 
worth  redeeming  from  tax  sales.  No  con- 
sideration for  tbe  assignment  of  the  Judg- 
ment is  named.  It  was  apparently  all  one 
transaction.  Mrs.  Murphy  continued  to  ex- 
ercise some  supervision  and  assume  control 
of  tbe  property  and  Judgment,  and  went  so 
far  as  in  1896  to  contract  for  a  lawyer's  fee 
of  one-half  for  the  collection  of  the  Judgment, 
but  withdrew  the  contract,  as  appears,  be- 
cause of  ber  daughter's  objection. 

The  question  to  be  determined  in  this  case 
is  simply  whether  advancements  of  tbe  kind 
described  here,  without  any  definite  agree- 
ment for  payment,  constitute  a  sufficient 
consideration  for  a  transfer  In  bulk  of  all  of 
Mrs.  Murphy's  available  property  to  her 
daughter  on  March  SO,  1S95.  It  is  not  con- 
tended seriously  that  the  trial  court  was  not 
correct  In  holding  tliat  advances  of  an  amount 
sufficient  to  cover  the  actual  value  of  tbe 
property  transferred,  if  not  to  the  full,  nom- 
inal amount  of  the  conveyances,  were  made. 
The  lawyers  who  attended  to  the  litigation 
by  which  the  transferred  Judgment  was  ob- 
tained testify;  tbe  father,  who  Is  now  re- 
moved from  the  influence  of  his  wife  and 
daughter,  Is  examined;  and  the  whole  mass 
of  testimony  leaves  It  practically  certain  that 
advancements  of  money  to  tbe  amount  of 
from  $2,000  to  $8,000,  at  least,  were  made 
by  Mrs.  Jansen  to  her  mother  from  1890  to 
1895.  It  Is  true  no  settlement  was  made, 
and  no  definite  time  of  payment  Cxed..  and 
no  accounts  kept.    Digitized  by  V^OUyiC 
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The  real  contention  of  plaintiff  Is  not  that 
tbe  decision  of  the  trial  court  that  these 
adTancements  were  made  Is  untrue.  It  Is 
rather  that  they  are  shown  by  the  surround- 
lug  circumstances  not  to  have  been  made  In 
such  a  way  as  to  constitute  a  real  debt,  and 
not  really  made  with  the  expectation  or  In- 
tention of  payment  on  either  side.  Granting 
that  the  Dallas  claim  of  moneys  put  in  from 
1875  to  1880  is  too  old  and  indefinite,  the 
court  was  amply  warranted  In  finding  that 
from  1800  up  to  the  time  of  these  convey- 
ances, on  March  30,  1895,  Mrs.  Jansen  had 
advanced  her  mother  more  thau  the  value  of 
this  property.  That  this  was  with  any  defi- 
nite expectation  of  repayment  Is  not  so  clear. 
The  daughter,  however,  stands  upon  the 
same  footing  as  a  stranger,  except  as  to  the 
quantum  of  evidence  to  establish  the  consid- 
eration toe  her  claim.  Dunn  v.  Bozarth,  fiO 
Neb.  244.  It  would  seem  that  there  la  no 
Docasiuu  to  disturb  the  trial  court's  conclu- 
BloD  that  the  transfer  of  this  judgment  and 
of  these  valueless  lots  rested  upon  a  valua- 
ble consideration,  and  was  a  sale,  and  not  a 
gift 

It  is  therefore  recommended  tbat  the  jndg- 
meut  at  the  district  conrt  be  affirmed. 

DAY  and  KIRKPATBIOK,  COL,  oinciir. 

Affirmed. 

HOFFMAN  V.  AMEBIGAK  BXOH.  NAT. 

BANK. 

(Supreme  Conrt  of  Nebraska.   Dec.  18,  1901.) 

BANKS— PAYMENT  OP  DRAFT  TO  lUPOSTEB— 
LLUaiUTT  TO  DRAWBR— BONA 
FIDB  PVHCHABBR. 

1.  Where  A.,  on  recdpt  of  release,  made  at 
A.'s  request,  of  all  claim  against  an  estate,  and 

SurportiUK  to  have  been  made  by  B.,  procures  a 
mft  to  Ills  own  ordor,  Indorses  it  to  B.'s  or> 
der,  and  sends  it  by  mall  to  the  address  glveD 
him  as  B.'s,  and  it  la  there  received  by  the  ner- 
Boi)  executing  the  release,  aud  indorsed  in  B.'b 
name*  A.  has  no  right  of  action  agaiDst  a  bank 
which  pays  the  draft  to  the  hcdder,  supposing 
him  to  be  B.,  though  he  is  in  fact  an  im< 
poster. 

On  Rehearing. 

2.  Where  an  Imposter  assumes  the  name  of 
another  persou,  aud  thereby  induces  a  third 

eerson  to  believe  he  is  the  person  whose  name 
e  has  assumed,  and,  acting  on  such  belief,  such 
third  person  indorses  a  draft,  designatiug  the 
payee  by  the  name  assumed  by  the  imposter, 
and  delivers  It  to  sndi  imposter  in  the  belief 
tiiat  he  Is  dealing  with  the  person  whose  name 
has  been  at'sumed,  and  ttie  imposter  indorses 
the  draft,  using  such  assumed  name,  and  trans- 
fers it  to  an  innocent  purchaser,  the  purchaser 
takes  title  by  such  indorsement. 

Comml  ssf oners*  Opinion.  I>epartment  No. 
1.  Error  to  District  Oourt,  Lancaster  Coun- 
ty; Holmes.  Judge. 

"Not  to  be  offlcially  reported." 

Action  by  Christian  S.  Hoffman  against 
the  American  Exchange  National  Bank.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror. Affirmed. 
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J.  J.  Boucher  and  Eelley  ft  Brown,  tat 
plaintiff  In  error.  Sawyer  ft  Sndi,  for  de- 
fendant in  error. 

HASTINGS,  C.  The  question  in  this  case 
Is  whether  or  not  the  defendant  bank  is  lia- 
ble to  plaintiff  for  the  amount  of  a  draft  to 
his  order,  procured  at  Elizabethtown,  Pa., 
and  indorsed  to  the  order  of  Peter  W.  Bru- 
baker,  and  sent  by  plaintiff  to  an  imposter 
at  Lincoln,  Neb.,  who  claimed  to  be  Bru- 
baker,  and  which  was  cashed  for  the  Im- 
poster by  the  defendant  bank.  The  plaintiff 
was  acting  as  disbursing  agent  for  the  ex- 
ecutor of  an  estate,  from  which  one  Peter  W. 
Brubaker  was  entitled  to  receive  $264.15. 
The  plaintiff  bad  made  considerable  exer- 
tions to  find  Brubaker  for  the  purpose  of 
making  this  payment,  but  had  failed  to  do  so. 
Plaintiff  liad  made  to  Brubaker  two  previous 
payments  from  the  estate— one  paid  by  a 
draft  sent  to  Illinois  and  receipted  tar  by 
him,  and  one  payment  made  to  him  in  per- 
son at  Ellizabethtuwn,  Pa.,  where  plaintiff  re- 
sides. With  reference  to  thia  third  and  final 
payment  plaintiff  bad  written  to  Omaha  and 
to  Illinois,  and  received  no  response.  He 
finally  received  a  letter  dated  July  2,  1895, 
saying:  "Lincoln,  Nebr.,  July  2,  1895.  Mr. 
O.  S.  Hoffman:  I  got  a  letter  from  my  broth- 
er sade  you  wanted  my  address  It  is  Peter 
W.  Brubaker,  Lincoln,  Nebr,"  To  this  plain- 
tifl  replied  as  follows:  "Elizabethtown,  July 
8,  1895.  Mr.  Peter  W.  Brubaker:  This  aft- 
ernoon I  received  your  letter.  I  have  been 
writing  around  to  the  different  places  'where 
you  were  before,  but  the  letters  came  back. 
You  will  take  the  release  l>efore  a  notary 
public,  sign  and  acknowledge  and  have  some 
person  to  sign  as  witness,  and  then  return  it 
to  me.  and  I  will  send  you  draft  for  your 
share,  less  expenses.  Yours  truly,  O.  8,  Hoff- 
man." The  release  was  executed  eTldently 
to  plaintiff's  satisfaction,  for  on  July  12th  be 
sent  the  following  letter:  "Elizabethtown, 
July  12,  1895.  Mr.  Peter  W.  Brubaker,  Lin- 
coln, Neb.  Your  release  to  Jacob  Risser  ex- 
ecutor of  the  vrtll  of  Peter  Oberholtzer,  dec*d, 
came  back  all  right  Inclosed  you  find  draft 
No.  5774  for  $264.15  which  with  fl.75  for  the 
expense  of  release  and  draft  is  in  full  of 
your  share  in  the  final  distribution  of  the 
estate.  Please  let  me  tiear  from  yon  when 
you  get  this  so  that  I  know  tbat  al)  is  right 
Yours  truly,  O.  S.  Hoffman."  The  draft  men- 
tioned was  cashed  by  the  defendant  bank; 
the  recipient  being  Identified  as  Peta>  W. 
Brubaker  by  the  notary,  Walter  A.  Leese,  of 
Lincoln,  before  whom  the  release  had  been 
executed,  and  in  whose  care  the  final  letter 
and  draft  were  sent  by  the  plaintiff.  The 
evidence,  however,  shows  conclusively  tliat 
the  Peter  W.  Brubaker  who  was  entitled  to 
this  money  was  not  In  Lincoln  at  that  time, 
but  In  Indiana.  He  says  he  received  no  mon- 
ey. Plaintiff  has  been  called  upon  to  pay  It 
again.  The  draft  cashed  by.  the,  defendant 
bank  was  nevef^'ili9A^a)»^y  la^  Petn  W. 
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Bnibaker  wfao  was  entitled  to  a  share  In  tbe 
mate  of  which  Hoffman  was  disbursing 
agent  The  draft  was,  by  the  defendant, 
tnnsmltted  to  a  New  York  correspondent, 
and  collected  through  it  from  the  drawer  at 
Elizabethtown.  Pa.  It  was  drawn  to  the  or- 
der of  C.  S.  Hoffman,  by  him  Indorsed  paya- 
ble to  the  order  of  Peter  W.  Brubaker.  The 
district  court  found  that  the  above  facts  did 
Dot  show  any  liability  on  the  part  of  the  de- 
fendant bank,  and  rendered  Judgment  ac- 
cordingly. That  judgment  we  are  asked  to 
reTerse,  as  not  being  sustained  by  the  erl- 
deace,  and  on  the  ground  that  the  facts 
shown  do  constitute  a  liability  against  the 
defendant  bank. 

The  trial  court  found,  first,  that  the  plain- 
tiff Intended  the  draft  to  be  paid  to  the  in- 
dividual who  received  the  money  from  de- 
fendant, and  that  defendant  was  not  guilty 
of  any  negligence  In  paying  it;  second,  that 
the  defendant  was  led  and  Induced  to  pay 
the  draft  by  acte  of  plaintiff,  and  plaintiff's 
negligence  prompted  Its  payment;  and,  third, 
that  the  plaintiff  was  not  the  real  party  in 
interest,  and  could  not  maintain  the  action, 
It  appearing  that  he  was  simply  the  agent  of 
Bisser,  the  executor  of  the  estate  from  which 
the  moaey  came. 

The  liability  of  defendant  is  asserted  on 
the  grotinds  set  forth  In  section  42  of  the  ne- 
gotiable instruments  act  of  New  York,  which 
has  been  enacted  in  effect  In  14  other  states, 
and  is  claimed  to  be  declaratory  of  the  com- 
mon law.  Said  section  42  reads  as  follows: 
"Where  a  signature  Is  fo^ed  or  made  without 
authority  of  the  person  whose  signature  it 
purports  to  be.  It  Is  wholly  Inoperative,  and 
so  right  to  retain  the  instrument,  or  to  give 
a  discharge  therefor,  or  to  enforce  payment 
thereof  against  any  party  thereto,  can  be  ac- 
gnired  through  or  under  such  signature,  un- 
less the  party  against  whom  it  Is  sought  to 
enforce  such  right  Is  precluded  from  setting 
up  the  forgery  or  want  of  authority."  It  la 
claimed  that  thla  signature  Is  a  forgery,  and 
the  defendant  therefore  liable.  As  above 
stated,  there  seems  to  be  no  doubt  that  the 
real  Peter  W.  Brubaker  who  was  among  the 
heirs  of  this  estate  never  Indorsed  this  draft 
But  it  also  seems  clear  that  the  plaintiff  is 
Dot  entitled  to  set  up  this  claim.  A  recent 
case  in  Rhode  Island  (Tollman  r.  American 
National  Bank,  48  Atl.  480.  52  L.  R.  A.  877) 
seems  to  sustain  plaintiff's  contention.  Its 
syllabns  has  the  following:  "A  check  drawn 
payable  to  the  order  of  A.  was  procured  by 
representations  that  the  person  to  whom  it 
was  given  was  A.,  and  the  indorsement  of 
the  latter  was  forged  thereto,  and  it  was 
paid  by  the  bank.  Held,  that  the  bank  was 
liable  to  the  drawer  for  such  sum,  both  at  the 
common  law  and  under  the  statute."  Rhode 
Island  has  adopted  the  statute  above  cited. 
The  weight  of  authority,  however,  seems  to 
be  decidedly  in  favor  of  the  doctrine  that 
where  a  check  or  draft  is  drawn  or  indorsed 
and  delivered  to  a  party,  to  be  cashed  by  him 
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under  the  name  In  which  It  Is  made  out  or  In- 
dorsed, that  his  signature  by  way  of  indorse- 
ment In  that  name  Is  valid  as  between  an  In- 
nocent holder  and  the  party  delivering  It  to 
him.  This  is  commonly  put  on  the  ground 
that  the  payer  of  the  draft  or  the  purchaser 
of  it  la  simply  carrying  out  Innocently  the 
Intention  of  the  maker  or  Indoraer.  Emporia 
Nat  Bank  v.  Shotwell,  S6  Kan.  360,  11  Pac. 
141,  67  Am.  Rep.  171;  Meridian  Nat  Bank 
V.  First  Nat  Bank,  7  Ind.  App.  822,  33  N.  K. 
247,  34  N.  E.  608.  52  Am.  St.  Rep.  450;  Rob- 
ertson T.  Coleman,  141  Mass.  235,  4  N.  B. 
619,  55  Am.  Rep.  471;  Levy  v.  Bank  of  Amer- 
ica, 24  La.  Ann.  220.  13  Am.  Rep.  124;  Land, 
etc.,  Co.  V.  N.  W.  Bank,  196  Pa.  230,  46  Atl. 
420.  60  L.  R.  A.  75,  79  Am.  St.  Rep.  717.  It 
is  also  placed  sometimes,  as  was  done  In  a 
measure  In  this  Instance,  by  the  trial  comt, 
on  the  ground  of  negligence  on  the  part  of 
the  maker.  It  Is  sometimes  held  that  the 
payee  Is  a  fictitious  person,  and  the  check  or 
draft  therefore  payable  to  bearer. 

It  is  suggested  in  defendant's  brief  that 
the  exemption  from  liability  is  more  properly 
placed  on  the  ground  of  estoppel,  or,  as  it  is 
stated  In  the  negotiable  instruments  act  that 
the  party  is  "precluded  from  setting  up  the 
forgery  or  want  of  authority."  It  certainly 
would  seem  that  In  this  case  when  Mr.  Hoff- 
man was  satisfied  with  the  release  he  got 
and  mailed  the  draft  to  the  maker  of  that 
release,  he  asserted  as  definitely  as  a  man 
could  his  desire  that  this  money  should  be 
paid  where  it  was  paid.  After  that  desire 
has  been  acted  upon,  and  the  false  Brubaker 
has  received  the  money,  it  would  seem  too 
late  for  the  plaintiff  to  discover  his  mistake, 
and  collect  the  money  back  from  one  who 
had  paid  it  out  to  the  individual  he  requested, 
though  not  the  one  he  thought  he  was  re- 
questing to  have  it  paid  to. 

It  Is  recommended  that  the  judgment  of 
the  district  court  be  affirmed. 

.  DAY  and  KIRKPATBIOK,  Q0»  concur. 

Affirmed. 

On  Rehearing. 

(June  18.  1902.) 

ALBERT,  O.  A  resident  of  Pennsylvania 
died  leaving  a  will,  of  which  one  Peter  Risser 
was  appointed  executor,  and  in  which  one 
Peter  W.  Brubaker  was  named  as  one  of  the 
legatees.  The  executor  appointed  the  plain- 
tiff in  this  case  as  agent  to  transact  the  busi- 
ness for  him.  On  the  first  distribution  of  tn(! 
estate  made  the  share  of  Peter  W.  Brubaker 
was  sent  to  him  by  draft  through  the  mallP 
to  Illinois;  on  the  second  distribution,  he  r* 
celved  his  share  in  person  from  the  n.i^ent  of 
the  executor;  when  the  final  distribution  was 
made  his  whereabouts  were  unknown  to  the 
executor,  and  his  agent  wrote  from  time  to 
time  to  various  places  seeking  to  discover 
his  address,  but  bis  letters  Ye'?^F§tHiR§*l- 
Afterward  the  agent  PfiBbtd^MVffiPlo^i^g 
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letter  from  an  imposter:  "Lincoln,  Nebr., 
July  2,  13&5.  Mr.  C.  S.  Hoffman:  I  got  a 
letter  from  my  brother  sade  you  wanted  my 
address  It  Is  Peter  W.  Brubaker,  Idncoln. 
Nebr."  Tbe  agent  immediately  sent  a  release, 
together  with  a  letter  directing  the  party  to 
go  before  a  notary  public,  sign  and  acknowl- 
edge tbe  release,  and  return  It  to  him,  and 
Informing  bim  that  on  the  receipt  of  such 
release  the  agent  would  remit  the  amount  due 
on  the  final  distribution.  The  release  and  the 
letter  were  received  by  the  Imposter,  who 
slfned  and  acknowledged  the  same  before  a 
notary  public  In  Lincoln,  using  the  name  P^ 
ter  W.  Brubaker;  whereupon  the  release  was 
returned  to  the  agent.  The  agent  then  pur- 
chased a  draft  for  the  amount  due  Peter  W. 
Brubaker,  drawn  on  a  bank  of  Philadelphia, 
payable  to  himself,  which  he  Indorsed,  "Pay 
to  the  order  of  Peter  W.  Brubaker.  0.  S. 
Hoffman,"  and  inclosed  It  in  an  envelope,  ad- 
dressed to  Peter  W.  Brubaker,  Lincoln,  Neb., 
In  care  of  the  notary  before  whom  the  return 
was  acknowledged,  together  with  a  letter 
stating,  "The  release  came  back  all  right; 
I  inclose  draft  for  $264.15."  The  letter  in- 
closing the  draft  was  received  at  the  otflce  of 
the  notary  public,  and  was  delivered  by  him 
to  the  Imposter.  The  notary  public  accompa- 
nied the  imposter  to  the  defendant  bank,  and 
there  Identified  him  as  Peter  W.  Brubaker. 
The  Imposter  Indorsed  the  draft,  using  the 
name  of  Peter  W.  Brubaker,  and  delivered  It 
to  the  defendant,  who  paid  him  the  amount 
due  thereon,  and  forwarded  the  draft  to  its 
Eastern  correspondent,  by  whom  It  was  col- 
lected, and  the  amount  placed  to  the  credit 
of  the  defendant.  The  Imposter  disappeared, 
and  has  never  since  been  seen  nor  heard  of, 
and  none  of  the  parties  connected  with  the 
transaction  knew  who  he  was,  nor  anything 
about  him,  save  sncb  facts  as  appear  In  the 
foregoing  statement  Afterward,  the  real 
Peter  W.  Brubaker,  being  then  In  Omaha, 
learned  of  the  final  distribution  of  the  estate, 
and  wrote  to  the  agent  demanding  payment 
of  hts  share.  The  agent  was  finally  con- 
vinced that  payment  had  been  made  to  the 
wrong  party,  and  tendered  the  draft  to  the 
defendant,  and  demanded  payment.  Pay- 
ment was  refused,  whereupon  this  suit  was 
Instituted  to  enforce  payment.  A  trial  was 
had  to  the  court,  without  a  Jury,  which  re- 
sulted In  a  finding  and  Judgment  for  the  de- 
fendant. The  plaintiff  brings  the  case  here 
on  error. 

The  plaintiff  insists  that  the  sole  question 
In  this  case  is  whether  the  indorsement  of  the 
draft  by  the  Imposter  was  a  forgery.  We  do 
not  believe  a  determination  of  that  question 
will  dispose  of  this  case.  That  the  Indorse- 
ment was  a  forgery  may  be  conceded;  but  It 
does  not  necessarily  follow  that  the  plaintiff 
Is  entitled  to  recover  in  this  action.  We 
think  the  majority  of  eases,  certainly  the  best- 
considered  cases,  hold  that,  under  the  cir- 
cumstances shown  in  evidence  in  this  case, 
an  Innocent  ptuchaser  Is  protected  by  such 


Indorsement.  Meridian  Nat  Bank  t.  First 
Nat  Bank  (Ind.)  34  N.  E.  008,  52  Am.  St. 
Rep.  450;  Emporia  Nat  Bank  v.  Shotwell. 
85  Kan.  300,  11  Pac  141,  57  Am.  Rep.  171; 
Kobn  V.  Watkins,  26  Kan.  691,  40  Ana.  Rep. 
336;  Land  Title  &  Trust  Co.  v.  N.  W.  Nat. 
Bank,  106  Pa.  230,  46  Atl.  420,  50  L.  R.  A. 
75,  79  Am.  St  Rep.  717;  Robertson  t.  Cole- 
man, 141  Mass.  235,  4  N.  E.  619,  55  Am.  Bep. 
471;  United  States  v.  Nat.  Exchange  Back 
(C.  O.)  46  Fed.  163;  Crippen  Lawrence  &  Co. 
V.  Am.  Nat  Bank  of  Kansas  City,  51  Mo. 
App.  508;  Forbes  v.  Espy,  21  Ohio  St  474. 
It  has  been  suggested  that  the  cases  Just  dted 
may  be  classified  under  four  heads,  the  basdE 
of  such  claBsification  being  the  ground  upon 
which  the  courts  place  their  respective  ded' 
slona,  which  are  as  follows:  First  that  snct 
Indorsement  effectuates  the  Intention  of  the 
drawer;  second,  that  the  drawer  has  beer 
guilty  of  negligence;  third,  that  the  drawei 
Is  to  be  treated  as  a  fictitious  person;  fonrth 
estoppel.  But  such  classification  Is  unsden 
tlflc,  and  Is  based  on  the  language  of  the  opin 
Ions,  ratber  than  npon  any  principle  underly 
Ing  them.  A  careful  analysis  of  the  cases  wll 
show,  we  think,  that  the  controlling  prlncipli 
In  each  is  that  of  estoppel,  which,  to  om 
minds.  Is  pecuUarly  applicable  to  cases  of  tbl 
character. 

The  plaintiff  had  money  which  belonget 
to  Peter  W.  Brubaker.  An  Imposter  assum 
ed  the  name  of  Peter  W.  Brubaker,  and  claim 
ed  the  money.  His  identity  was  a  quesHoi 
for  the  plaintiff.  Satisfied  that  he  was  deal 
ing  with  the  real  Peter  W.  Brubaker.  th< 
plaintiff  indorsed  and  delivered  the  draft  t 
the  Imposter.  Of  the  contractual  obligatloi 
thus  created,  the  delivery  of  the  draft  wa 
an  essential  element,  and  stamped  the  Im 
poster  as  the  person  to  whose  order  tbe  plain 
tiff  Intended  payment  to  be  made.  In  othe 
words,  by  the  delivery  of  the  draft  to  th 
imposter  the  plaintiff  held  him  out  to  th 
world  as  his  indorsee,  and  as  the  person  t 
whose  order  he  had,  by  his  Indorsement,  di 
rected  payment  to  be  made.  He  cannot  noi: 
be  heard  to  complain  that  the  defendant  acte 
on  the  indicia  of  Identity  with  which  be  blm 
self  bad  clothed  the  imposter. 

The  plaintiff  relies  on  the  case  of  Roger 
V.  Ware,  2  Neb.  29,  wherein  It  Is  held  thai 
"if  a  draft  be  payat^e  to  some  person  know: 
at  the  time  to  exist,  as  the  party  to  whos 
order  it  was  to  be  paid,  tbe  genuine  Indorw 
ment  of  such  payee  is  necessary  in  order  t 
a  recovery  thereon  by  an  indorsee,  eve 
though  he  have  no  interest  In  It  and  th 
drawer  knew  that  fact"  That  case  woul 
tell  In  favor  of  the  plaintiff  only  on  the  theor 
that  when  he  indorsed  and  bvnsmltted  tb 
drnft  to  the  Imposter,  he  had  In  mind,  as  hi 
indorsee,  the  real  Peter  W.  Brubaker.  Bi 
that  theory  Is  not  supported  by  the  fact: 
The  name  the  plaintiff  had  in  mind,  nndonb 
edly,  was  Peter  W.  Brubaker;  but  tbe  perso 
whom  he  had  tingled  out  as  Jlw  person  beai 
Ing  that  niii^i^^^^^M^Vntltlea  to  U 
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moner  In  his  bands,  was  the  Impost.  Tbla 
beeranea  dear,  when  we  remember  tbat  be 
insisted  on  a  release  before  transmltttng  the 
draft  and  tratumltted  It  on  receipt  of  the  re- 
least  Tbe  person  he  had  In  mind  aa  his 
bidorsee  was  the  person  who  executed  the 
release,  which  was  ttie  Imposter.  The  Teal- 
Peter  W.  Bmbaker,  nnder  the  dnmm&tances, 
was  not  entitled  to  the  draft,  because  he  was 
not  tbe  person  who  executed  the  release.  His 
indorsement  Of  the  draft  would  hare  been 
fors^iy. 

The  case  of  First  Nat  Bank  t.  Farmers' 
&  M.  BanlE.  56  Neb.  149,  76  N.  W.  4S0,  la 
alao  relied  upon  by  the  plaintiff.  The  facta 
In  that  case  are  as  follows:  The  correspond* 
rnt  of  a  loan  company  presented  an  applica- 
tion for  a  loan,  purporting  to  be  signed  by 
one  B.,  on  certain  lands.  The  application 
was  accompanied  by  an  abstract,  showing 
title  to  the  land  in  B.  The  loan  was  ac- 
cepted, and  a  bond  and  mortgage,  purporting 
to  be  executed  by  B.,  fwwarded  to  the  com- 
pany; whereupon  the  company  sent  Its  check 
fw  the  anwnnt  of  the  Imui.  payable  to  B. 
The  check  was  presented  to  a  bank  by  the 
CMTespondent,  hearing  what  purported  to  be 
tbe  hidorsement  of  B.  -  and  tbat  of  the  cor- 
reqwudeut.  The  bank  paid  correspondent 
the  amount  of  the  cheek,  and  in  torn  received 
payment  thereon  from  the  bank  on  which  It 
iras  drawn.  B.  did  not  own  the  land,  and 
tbe  abstract  was  ftilse  and  a  forgery.  The 
bank  on  which  the  check  was  drawn  brought 
nilt  against  the  other  bank  to  recover  back 
tbe  amount  of  the  check.  There  wa<i  eridence 
tending  to  show  that  B.  was  a  flctltlonB  per- 
son, and  that  the  correspondent  had  made  tbe 
application,  executed  the  bond  and  mortgf^, 
and  Indorsed  tbe  check  himself.  This  court 
beld.  first,  tbat  If  tbe  application  was  made 
and  the  bond  and  mortgage  executed  by  a 
third  person,  and  that  person  indorsed  tbe 
check,  the  Indweement  was  genuine,  whether 
or  not  bis  real  name  was  B.,  although  he  did 
not  own  the  land;  second,  if  the  correspond- 
ent himself  signed  the  application,  bond,  and 
mortgage  and  Indorsed  ihe  check  (using  the 
name  B.),  the  indorsement  was  a  forgery. 
The  principle  InToIved  In  the  first  hypothesis 
<a  the  court  we  thiidc,  is  the  same  aa  that 
applied  In  this  case;  that  la,  If  the  Imposter 
was  the  person  actually  Intended  as  the  payee, 
bis  signature,  though  given  under  an  assum- 
ed name,  was  gmnlne.  As  to  the  second 
hypotbesls,  It  Is  based  on  a  different  state  of 
facta.  The  local  agent  was  not  holding  him- 
self out  aa  the  real  ampltcant,  nor  was  the 
loan  company  deaUng  with  blm  aa  snch. 
Tbe  person  for  whom  It  intended  the  draft, 
and  whom  it  had  in  mind  as  the  payee,  had 
no  existence,  but  was  a  fictitious  person.  In 
the  present  case  the  person  for  whom  tbe 
draft  was  Intended,  and  whom  the  plaintiff 
had  in  mind  as  the  payee,  was  a  real  person, 
claiming  to  be  Peter  W.  Brubaker.  We  think 
flie  cases  aze  cleariy  distinguishable. 

Tbe  Chicagi^  B.  ft  Q.  B.  Co.  v.  Bums,  61 


Neb.  703,  86  N.  W.  48S,  Is  also  cited  In  sup- 
port of  plaintUTa  petition.  We  do  not  con- 
sider ttiat  case  In  point  In  tbat  case  a  pay 
check  was  stolen  from  the  payee,  his  indorse- 
ment forged,  and  payment  obtained  on  the 
forged  Indorsement.  It  Is  clear  that  there  the 
Indorsement  iraa  not  made  by  the  iwrty  the 
drawer  had  in  mind  as  payee.  The  distinc- 
tion between  this  case  and  tbe  present  Is  ob- 
vlona. 

It  Is  recommended  that  the  conclu^on 
reached  in  the  former  opinion  be  adhered  to, 
and  that  the  Judgment  of  the  district  court 
be  affirmed. 

AHES  and  DUFFIE,  00.,  concur. 

PER  OURIAM.  The  conclusion  reached 
by  the  Oommlssioners  Is  approved,  and,  It  ap- 
pearing that  tbe  adoption  of  the  recommenda- 
tion made  will  result  in  a  right  decision  of 
the  cause,  it  is  ordered  that  the  conclyslon 
reached  In  the  former  opinion  be  adhered  to, 
and  the  Judgment  of  the  district  court  affirm* 
ed. 

Affirmed. 


McLUOAS  et  aL  r.  ST.  JOSEPH  A  O.  I.  BY. 
CO. 

(Supreme  Oonrt  of  Nebrasks.  Dec.  4,  1001.) 

APPBAIi-riNAL  JUDOHENT. 
1.  To  entitle  a  party  to  a  review,  there  moat 
have  been  a  final  order  or  jadgment  rendered 
In  the  cauM.   Keynolds  t.  City  of  Teconueh, 
67  N.  W.  702,  48  Neb.  78B. 

CommlBSioners'  Opinion.  Department  No. 
3.  Error  to  District  Court,  Jefferson  County; 
StuII,  Judge. 

"Not  to  be  officially  reported." 

Action  by  the  St  Joseph  &  Grand  Island 
Railway  Company  against  Weems  H.  McLu- 
cas  and  another.  Judgment  for  plaintiff,  and 
defendants  bring  error.  Dismissed.  See.  03 
N.  W.  028. 

E.  H.  HlDShow,  for  plaintiffs  In  error.  M. 
A.  Reed,  W.  P.  Freeman,  and  M.  A.  Hartlgan, 
for  defendant  In  error. 

DUFPIB,  O.  This  action  was  commenced 
by  the  St  Joseph  &  Grand  Island  Railroad 
Company  against  Weems  H.  McLucas  and 
John  G.  HcLucas  to  recover  poBSC8sl(m  of  cer- 
tain lands  in  the  City  of  Falrbury,  claimed 
by  It  as  a  part  of  its  right  of  way.  The  de- 
fendants claimed  title  to  tbe  land  by  adverse 
possession;  asserting  that  tbey  lud  been  in 
the  actual,  exclusive,  adverse  poasesslon 
thereof  for  more  than  15  years,  A  trial  was 
bad  to  tbe  court,  and  I>cccml>er  10,  1898,  the 
court  made  certain  findings  of  fiicts,  but  the 
record  does  not  disclose  that  any  final  Judg- 
ment in  the  case  has  ever  been  entered. 
What  are  called  tbe  "Findings  and  Judg- 
ment" conclude  as  follows:  "That  tbe  plain- 
tiff recover  against  the  defei^nta-th^^poBts 
of  this  action,  tnx«f "Sr  ?^--=^Ti^aII  of 
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which  the  defendants  except.  Motion  for  a 
new  trial  filed,  argued,  and  subiuitted.  Mo- 
tion for  new  trial  overruled,  to  which  the 
defendants  ex<jept.  Judgment  on  findings. 
Forty  days  are  given  by  the  court  to  the  de- 
fendants to  prepare  a  bill  of  exceptions.  The 
supersedeas  bond  in  the  case  is  fixed  at 
$200."  To  entitle  a  party  to  a  review,  there 
must  be  a  final  order  or  judgment  rendered 
In  the  case.  A  mere  Judgment  for  costs  Is 
not  reviewable  before  final  Judgment.  Rey- 
nolds T.  City  of  Tecumseh.  48  Neb.  785,  67  N. 
W.  792;  Smith  v.  Johnson,  37  Neb.  675,  56 
N.  W.  323;  Sprick  T.  Washlnetou  Ck>i]nty,  8 
Neb.  253. 

In  the  present  condition  of  the  record,  we 
have  no  Jurisdiction  to  review  the  case,  and 
we  therefore  recommend  that  the  petition  In 
error  be  dismissed. 

ALBERT  and  AMES,  CO.,  coDCor. 

Dismissed. 

UNION  CENT.  LIFE  INS.  CO.  t.  BAKBR 
et  al. 

(Supreme  Court  of  Nebraska.  Nov.  20,  1901.) 
FORECLOSURE— AFFRAISBMBNT— OBJECTIONS. 

1.  Where  an  appraiser  called  by  the  shnlff 
to  appraifie  real  estate  ordered  sold  under  a 
deoree  of  foreclosure  is  disqualified  to  act,  and 
such  disqualification  is  known  to  the  defeudant 
at  or  prior  to  the  appraisemeut,  he  caouot  lie 
still  until  after  the  sale  Is  made,  and  nrge  such 
difHiualification  as  an  objection  to  the  confirma- 
tion of  the  sale. 

OommlssloDers*  Opinion.  Department  No. 
3.  Appeal  from  District  Court,  Custer  ODon- 
ty;  Grbnes,  Judge. 

"Not  to  be  ofllclally  reported." 

Action  by  the  TJiflion  Central  Life  Insor- 
ance  Company  against  Herbert  Baker  and 
others.  Judgment  tor  defendants,  and  Bak- 
er appeals.  Afilrmed. 

A.  B.  Ooffroth,  Alpha  Morgan,  and  Flans- 
burg  &  Williams,  tar  appeUant  J,  B.  Dean, 
for  appellee. 

DUFFIE,  a  This  is  an  appeal  from  an 
order  confirming  a  sale.  The  only  objec- 
tions that  demand  examination  are  that  one 
of  the  appraisers  was  neither  a  freeholder 
nor  a  resident  of  the  county,  and  that  the 
appraisement  was  too  low.  No  objection  to 
the  appraisemeut  was  made  until  after  the 
sale,  nor  until  order  to  show  cause  against 
confirmation  was  entered.  The  difference  in 
the  value  of  the  property  as  fixed  in  the  af- 
fidavits filed  by  the  appellant,  and  that  found 
by  the  appraisers  is  not  so  great  as  to  cnlt  on 
us  to  interfere  with  the  order  of  the  court  In 
confirming  the  sale.  There  is  no  showing  made 
by  the  appellant  that  he  was  not  fully  inform- 
ed of  the  claimed  disqualification  of  one  of 
the  appraisers  long  prior  to  the  sale.  Indeed, 
the  only  evidence  offered  of  such  disquali- 
fication is  the  affidavit  of  the  appellant  liim- 
■eif,  whose  statement  relates  to  facts  within 


hia  knowledge  long  prior  to  the  date  of  the 
appraisement.  If  he  knew  the  appraiser  to 
be  disqualified,  he  should  not  have  waited 
until  after  the  appellee  had  gone  to  the  ex- 
pense of  advertising  and  selling  the  land  be- 
fore making  his  objection  known.  The  sher- 
icr,  in  his  return,  certified  that  this  appraiser 
was  a  resident  freeholder  of  the  county,  and 
the  appraiser  himself  might  be  subjected  to 
an  examination  if  there  was  any  doubt  u 
to  ills  qualification  to  act. 

We  do  not  think  we  ought  to  interfere  with 
ibe  finding  of  the  district  court,  under  the 
facts  disclosed  by  the  record,  and  therefore 
recommend  that  the  decree  of  the  district 
be  affirmed. 

ALBERT  and  AMES.  CQ,  concnr. 
Affirmed. 


DORWABT  T.  TROYBR  et  aL 
(Supreme  Court  of  Nebraska.   Nov.  26,  1901.) 
JtJDQMBNT-RELIBF  IN  EQUITT. 

1.  Equity  will  not  relieve  against  a  judg- 
mpDt  at  law,  unless  the  complainaat  both  pleads 
aud  proves  a  defense  th^eto  upon  the  merits, 
n>r  in  any  case  in  which  he  has  had  knowledge 
or  notice  of  the  pendebcy  of  the  action  in  time 
to  make  his  defense  therein,  and  has  n^ligwtly 
CHuitted  so  to  do. 

Commissioners*  Opinion.  Department  No. 
8.  Appeal  from  District  Court,  Saline  Comi- 
ty; Hastlogs,  Judge. 

"Not  to  be  officially  reported." 

Action  by  Frank  L.  Dorwart  against 
Charles  E.  Troyer  and  others.  Judgment  for 
plaintiff,  and  defendants  appeal.  Reversed. 

J.  D.  Pope,  for  appellants.  Hastings  ft 
Sands,  for  appellee. 

AMES,  C.  This  is  an  action  to  enjoin  the 
enforcement  of  and  to  procure  tiie  cancella- 
tion of  a  judgment  of  a  Justice  of  the  peace. 
The  suit  In  justice's  court  was  in  replevin 
to  recover  the  possession  of  certain  property 
In  the  possession  of  the  defendant  A  snm- 
mons  was  Issued  and  delivered  to  an  officer, 
who  took  the  goods  under  it,  but  upon  failure 
of  the  plaintiff  to  give  the  statutory  imdertnk- 
ing  redelivered  tb«n  to  the  defendant  in 
the  suit  The  return  of  the  officer  upon  the 
writ  recites  this  fact,  but  falls  to  sbow  a 
personal  service  of  the  summons  upon  tbe 
defendant  The  action  proceeded  as  one  for 
damages,  the  defendant  making  defatUt,  and 
resulted  In  a  Judgment  In  favor  of  the  plain- 
tiff. An  execution  Issued  upon  the  judg- 
ment and  was  about  to  be  levied  upon  the 
property  of  the  defendant  therein,  wlipn  i' 
action  was  begun  against  tbe  officer  and 
Jiid;;ment  plaintiff,  and  a  temporary  Injunc- 
tion granted  restraining  the  execution  of  the 
writ  On  the  final  hearing  the  Injunction 
was  made  perpetual,  and  a  decree  entered 
as  prayed  In  the  petition.  There  is  no  quvs- 
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tk)D  tliat  tbe  goods  were  taken  from  and  re-  i 
delivered  to  the  possessloD  of  tbe  defendant  I 
ID  replevia  personally.   He  therefore  had  ' 
tuowledge  of  the  pendency  of  tbe  action  In 
tbe  Jnstlce'B  court,  and  It  Is  not  alleged  nor 
proTCd  that  be  was  prevented  from  making 
a  defense  tbereto  by  unavoidable  casualty  or 
sarprlse,  nor  are  any  facts  pleaded  showing 
that  he  bad  a  defense  tbereto.   The  mere  as- 
sertion In  tbe  petition  that  he  "had  a  good, 
absolute,  and  perfect  defense  to  said  action" 
is  a  mere  conclusion  of  law,  and  insufficient. 
Fickea  v.  Vlck,  60  Neb.  401,  6»  N.  W.  951. 
It  is  true  that  be  alleges  that  he  was  at  the 
time  sheriff  of  tbe  county,  and  held  the  goods 
under  an  execution  issued  on  a  Judgment  In 
favor  of  Herman  Bros,  against  a  partner-  i 
kbip  composed  of  one  Ida  E.  Brown  and  one  I 
Bobert  OL  Brown,  and  that  tbe  goods  after  , 
his  leTy  bad  been  awarded  to  bim  upon  a  | 
trial  of  the  right  of  property  with  one  W.  H.  i 
Brown,  but  these  facts  have  no  bearing  upon  | 
the  claim  of  title  of  the  plaintiff  In  replevin.  | 
In  other  respects  this  case  Is  ruled  by  that  i 
of  Osbom  V.  Gehr,  2&  Neb.  6G1,  46  N.  W.  \ 
M.  in  which  the  Judgment  attached  was  ren-  ' 
dered  in  an  action  In  which  no  summons  had 
been  Issued,  and  by  Bankers'  Life  Insurance  '■, 
Company  r.  Bobbins,  53  Neb.  44,  73  N.  W. 
269,  and  cases  there  cited.   It  seems  to  be 
the  settled  law  of  this  state  that  equity  will 
Dot  relieve  against  a  Judgment  at  law  unless 
the  complainant  both  pleads  and  proves  a  | 
defense  tbereto  upon  the  merits,  nor  in  .any 
case  in  which  he  has  bad  knowledge  or  no- 
tice of  tbe  pendency  of  the  action  in  time  to 
make  bis  defense  therein,  and  has  negligent- 
ly omitted  so  to  do. 

It  is  recommended  that  the  Judgment  of 
tbe  district  court  be  revmed.  and  the  action 
dismissed,  at  the  costa  of  tbe  app^ee. 

ALBEBT  and  DUFFIB,  00.,  COncoT. 

Remsed  and  dlamlased. 


PATNB  T.  PBTHBONB  ft  NIXON. 
(Snmsme  Oourt  of  Nabraaka.   Get  16,  1901.) 
AS8IONMMNT  OF  BRROBa. 
1. 'Alleged  errors  mtutt  be  anigned  as  sodi 
■pedficalqr  in  the  petition  In  error  or  they  will 
not  be  reriewod. 

CommMonen*  Opinion.  Department  No. 
S.  Emnr  to  District  Oonrt,  Colfax  Oounty; 
Harsball,  Judge. 

"Not  to  be  officially  r^tMted.** 

Aeiini  tiy  Fettlbone  ft  Nixon  against 
Robert  L.  Payne.  Jadgm«it  fbr  plaintiffs. 
Defendant  brings  error.  AfOrmed. 

McAllister  ft  Cornelias,  for  plaintiff  in  er- 
ror. C.  J.  Phelps,  for  defendants  in  error. 

POUND,  C.  Error  is  prosecuted  from  a 
Judgment  foreclosing  c»taln  tax  liens.  Tbe 

^1.  Bm  AhmI  and  ■nw,  vol.  1^  Caat  Dtg:  H 


petition  In  error  contains  bnt  three  asplgn- 
ments,  namely,  that  the  Judgment  is  contrary 
to  tbe  evidence,  that  it  is  contrary  to  law, 
and  that  the  court  erred  in  entering  Judg- 
m^t  for  tbe  plaintiff,  and  not  entering  Judg- 
ment for  the  defendant.  The  sole  point  ar- 
gued or  raised  by  tbe  briefs  of  counsel  is 
that  tbe  court  erroneously  permitted  the 
plaintiffs  to  amend  a  petition  entitled  In  their 
partnership  name,  in  which  the  suit  appear- 
ed to  be  brought  by  a  partnership,  "by 
*  •  ♦,"  substituting  the  names  of  the  in- 
dividual partners  as  plaintiffs.  Whether 
such  amendment  was  within  the  somewhat 
liberal  provisions  of  section  144  of  the  Code 
of  Civil  Procedure  we  need  not  decide,  since 
the  ruling  in  question  Is  not  speclflcaliy  as- 
signed as  error,  and  Is  obviously  in  no  way 
covered  by  the  general  assignments  that  the 
Judgment  is  contrary  to  law,  and  that  it 
should  have  been  for  the  defendant  In  the 
bill  of  exceptions  there  Is  a  stlptUatioa  of 
facts,  in  which  the  defendant  asserts  his 
point  as  to  the  amendment,  and,  in  view 
thereof,  counsel  seem  to  rely  upon  their  as- 
signment that  tbe  Judgment  Is  contrary  to 
the  evidence.  But  the  stipulation  merely  re- 
cites that  the  defendant  makes  a  certain 
claim  as  to  a  question  of  law.  That  question 
was  to  be  decided  on  the  record,  not  on  tbe 
stipulation.  It  is  recommended  that  tbe 
Judgment  be  affirmed. 

OLDHAM  and  SBDOWIOK,  00.,  concur. 

Affirmed. 


BUCK  V.  OLDHMAN. 
f Supreme  Oonrt  of  Nebraska.    Oct.  16,  1001.) 
AFPBAL-RBTIEW. 
1.  Where  there  is  any  competent  evidenx»  to 
sostftin  the  judgment  of  the  trial  court  on  a 
disputed  question  of  fact,  its  Judgment  will  not 
be  disturbed  unless  it  is  dearly  erring. 

Commissioners'  Opinion.  Department  Na 
2.  Error  to  District  Oonrt,  Douglas  Oonnty; 
Powell,  Judge. 

"Not  to  be  officially  reported." 

Action  by  Frederick  Oldeman  against  John 
Bnck.  Judgment  for  plaintiff.  Defendant 
brings  error.  Affirmed. 

Hamilton  ft  Bfaxwell,  for  plaintiff  in  error. 
T.  W.  Blackbnm,  for  defendant  In  error, 

OLDHAM,  0.  Tbe  plaintiff  in  error,  here- 
in styled  the  defendant,  was  sued  by  the  de- 
fendant in  error,  herein  styled  the  plaintiff, 
for  services  rendered  as  bartender  In  defend- 
ant's saloon.  The  case  was  originally  tried 
before  a  Justice  of  the  peace,  and  taken  by 
appeal  to  the  district  court.  A  Jury  was 
waived,  and  the  cause  was  tried  by  the  court, 
who  gave  Judgment  for  the  plaintiff,  and  de- 
fendant brings  error  to  this  court 

The  only  question  presented  for  review  is 
as  to  whether  the  evidence  showed  any  lia- 
bili^  on  the  defendant  for  the  servlcra  ren- 
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dered.  The  saloon  In  whlcb  plaintiff  worked 
was  operated  In  defendant's  premises  and 
under  a  license  issued  to  blm.  The  business 
was  managed  by  one  John  Boesen,  and  Boe- 
sen  employed  the  plaintiff.  There  Is  no  dis- 
pute that  the  services  had  been  rendered,  nor 
that  the  amount  sued  for  was  owing  to  the 
plaintiff,  but  defendant  contends  that  Boe- 
sen, and  not  defendant,  Is  liable  for  the  serv- 
ices. 

We  have  examined  the  evidence,  and  are 
fully  satlsQed  that  It  sustains  the  Judgment 
of  the  trial  court  as  to  the  liability  of  the  de- 
fendant Buck  for  the  services  rendered.  It 
is  therefore  recommended  that  the  Judgment 
of  the  district  court  be  affirmed. 

POUND  and  SEDOWIOK.  GC.,  concur. 

Affirmed. 


JOHNS  T.  KAMABAD  et  al. 

(Supreme  Court  of  Nebraska.   Dec.  4,  1901.) 

CHATTEL  HOBTOAGBS-FAILURB  TO  FILB-BZ- 
EJCUTION  8ALE-OaOWINO  CROPS. 

1.  Where  the  mortgagee  of  chattels  is  not  In 

pcisseseiou  end  his  mortgage  is  not  on  file  at 
the  date  of  the  levy,  a  purchaser  at  execution 
sale  under  a  judgment  against  the  mortgagor 
will  take  free  of  the  mortgage,  though  he  had 
notice  Uiereof  prior  to  the  Bale. 

2.  Growing  crops  are  eubject  to  levy  and  sale^ 
irrespective  of  their  stage  of  growth. 

Commissioners'  Opinion.  Department  No. 
2.  Error  to  District  Court,  Valley  Ciounty; 
Thompson,  Judge. 

"Not  to  be  officially  reported." 

Action  by  Joseph  Johns  against  Lewis 
Kamarad  and  others.  Judgment  for  defend- 
ants^ and  plaintiff  brings  error.  Affirmed. 

A.  M.  Robblns,  for  plaintiff  In  error.  Clem- 
ents Bros.,  for  defendants  in  wror. 

POUND,  O.  The  plaintiff  was  the  holder 
of  a  chattel  mortgage  upon  the  landlord's 
share  In  a  growing  crop.  The  principal  de- 
fendants were  purchasers  of  the  crop  at  ex- 
ecution sale  under  a  Judgment  against  the 
mortgagor.  The  mortgage  was  not  on  file 
at  the  date  of  the  levy,  but  It  appears  that 
the  purchasers  were  Informed  and  knew  of 
its  existence  prior  to  the  sale.  On  this 
ground,  plaintiff  claims  that  they  took  sub- 
ject thereto.  Under  the  well-settled  con- 
struction of  section  14.  o.  82,  Oomp.  St  1901, 
the  mortgage  ,  was  void  as  to  execution  cred- 
itors of  the  mortgagor,  whether  they  had 
actual  notice  of  the  mortgage  or  not.  Farm- 
ers* &  Merchants'  Bank  v.  Anthony,  89  Neb. 
343.  57  N.  W.  1029;  Spaulding  t.  Johnson,  48 
Meb.  830,  67  N.  W.  874.  If  the  mortgage  is 
Told  as  to  the  creditor,  of  what  avail  is  this, 
unless  the  law  gives  a  title  free  of  the  mort- 
gage to  the  purchaser  at  execution  sale?  To 
hold  that  the  purchaser  takes  subject  to  a 
mortgage  because  of  notice,  although  the 
levy  creates  a  snperior  claim,  notwltbstend- 
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Ing  notice,  would  nullify  the  rule.  The  court 
Indicated  the  correct  view  In  Fanners'  ft 
Merchants'  Bank  v.  Anthony,  39  Neb.  343, 
350,  57  N.  W.  1029,  but  without  expressly 
deciding  the  point;  and  we  think  Rallsback 
V.  Patton,  34  Neb.  490,  52  N.  W.  277,  so  far 
as  lu  conflict  therewith,  ought  to  be  over- 
ruled. 

It  Is  also  contended  that  the  levy  and  sale 
were  void  because  the  growing  crop  In  ques- 
tion was  so  Immature  and  In  such  an  early 
stage  of  growth  that  It  was  not  subject  to 
levy.  Sims  v.  Jones,  54  Neb.  7G9,  75  N.  W. 
150,  69  Am.  St.  Rep.  749.  But  It  Is  argued 
that  the  crop  levied  upon  In  that  case  was 
further  advanced  than  the  crop  sold  In  this 
case.  We  see  no  force  In  this  distinction. 
If  the  crop  was  sufficiently  advanced  to  be 
sold  or  mortgaged  by  the  owner.  It  was  sub- 
ject to  sale  by  the  sheriff.  If  It  was  not 
plaintiff,  who  claims  as  mortgagee,  has  no 
case.  In  Policy  v.  Johnson,  52  Kan.  478,  35 
Pac.  8,  23  L.  R.  A.  258,  quoted  with  ap- 
proval in  Sims  V.  Jones,  the  crop  was  no  far- 
ther advanced  than  In  the  case  at  bar.  We 
perceive  no  point  at  which  the  line  may  be 
drawn,  short  of  the  extremes.  If  the  crop 
may  be  levied  on  before  maturity  at  all,  it 
must  be  subject  to  levy  from  the  time  when 
there  begins  to  be  a  growing  crop  In  fact. 
Irrespective  of  the  stage  of  growth. 

We  recommend  that  tbe  Judgment  be  af- 
firmed. 

OLDHAM  and  SBDOWICJK.  CG,  concur. 
Affirmed. 


WEBSTBB  T.  CITIZBNS*  BANK  OF 
OMAHA. 

(Supreme  Court  of  Nebraska.  Jan.  8,  1902.) 

LIUITATIONS— ABSENCE    FROU   STATE— WHAT 
CONSTITUTBS. 

1.  Where  a  resident  of  this  state  against  whom 
a  cause  of  action  has  accrued  removes  his  rem- 
dence  to  another  state,  hut  continues  his  busi- 
ness here,  and  comes  to  the  state  openly,  noto- 
riously, and  regularly  each  business  day,  aud 
there  remains  during  working  hours,  he  is  not 
abBent  from  the  state,  within  the  meaning  of 
section  20,  Code  Civ.  Proc.,  during  the  period 
in  trbidi  be  so  comes  thereto  and  remains  tbere- 
b).  ^ 

2.  In  such  case,  In  determinisfc  the  period  of 
his  absence  from  the  state  withm  the  meaning 
of  said  sectioD,  It  is  not  proper  to  reckon  the 
aggregate  number  of  hours  during  which  he  is 
out  of  the  state;  but  where  it  appears  that  he 
came  regularly  to  bis  office  in  the  state  each 
working  day  of  the  year,  except  for  a  brief 
annual  vacation.  If  the  aggregste  of  such  va- 
cations and  of  tlie  days  on  which  he  did  not 
come  to  his  office  does  not  extend  the  statutory 
period  of  limitation  to  or  beyond  the  date  of 
suit,  the  cause  of  action  is  barred. 

Oimmlssloners'  opinion.  Department  No. 
2.  Error  to  District  Court,  Douglas  Oonnty; 
Siabaugh,  Judge. 

"Not  to  be  officially  reported.** 
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Action  by  the  Cttisens'  Bank  of  Omaha 
against  B.  M.  Webster.  Judgment  for  plain- 
tiff. Defendant  brings  error.  Beversed. 

James  H.  Mcintosh  and  CSus.  A.  Goss,  for 
^alndff  in  enor.  J<din  P.  Breen,  for  de- 
fendant In  error. 

POUND,  C.  The  0tlzenB*  Bank  of  Omaha, 
hereinafter  referred  to  as  "plaintiff,"  sued 
Webster,  hereinafter  styled  "defendant" 
upon  a  check  glTen  bj  the  latter  to  one 
Johnson  on  March  8,  1882.  Suit  was  brought 
March  2.  1899.  Whether  the  suit  was  upon 
the  check  Itself,  so  as  to  be  governed  by  the 
flve-year  limitation,  or  was  not,  rather,  for 
the  atwtractlon  of  the  check  from  the  bank, 
so  as  to  make  the  limitation  four  years,  we 
need  not  decide.  The  defendant  claimed  that 
be  gave  it  to  Johnson,  who  was*  one  of  the 
officers  of  the  bank,  for  his  accommodation, 
npoD  a  promise  that  it  should  not  be  pre- 
sented, and  that  Johnson  afterwards  returned 
it  to  him  as  promised.  In  addition,  he  plead- 
ed the  statute  of  limitations.  Judgment  was 
rendered  for  the  plaintiff,  and  the  defendant 
prosecutes  error. 

Many  interesting  questions  are  raised  in 
the  record  and  briefs,  but  we  hare  not  found 
It  necessary  to  investigate  more  than  one. 
Defendant  has  maintained  an  .  office  In 
Omaha,  in  one  of  the  chief  office  buildings 
Id  that  dty,  since  1880.  He  resided  In 
Omaha  when  the  cause  of  action  accrued* 
but  in  December,  1885,  removed  his  residence 
across  the  river  to  Council  Bluffs.  Iowa.  He 
coDtlnned  his  business  In  Omaha,  however, 
and,  from  the  time  of  removing  his  residence 
until  served  witb  process  in  this  cause,  regu- 
larly came  to  bis  office  every  day  but  Sun- 
day, and  there  remained  during  working 
boors,  as  be  had  done  since  1890.  It  Is  in 
evidence  that  he  took  a  brief  vacation  each 
7ear.  But,  except  for  that,  he  was  always 
hi  Omaha  during  working  hours  on  week 
days  during  the  whole  period  In  which  be 
maintained  his  residence  across  the  state 
Use.  Under  these  circumstances,  the  ques- 
tion is  whether  plaintiff  may  avail  itself  of 
the  last  clause  of  section  20,  Code  Civ. 
Proc,  which  reads:  "If  after  the  cause  of 
action  accrues,  be  depart  from  the  state,  or 
abscond  or  conceal  himself,  the  time  of  his 
absence  or  concealment  shall  not  be  com- 
puted as  any  part  of  the  period  within  which 
the  action  must  be  brought"  This  is  a  sub- 
ject upon  which  decisions  In  other  states 
have  to  be  examined  with  great  care  In  or- 
der to  ascertain  their  applicability,  since 
there  Is  a  considerable  diversity  in  the  va- 
rious statutes.  In  a  large  number  of  states, 
the  statute  provides  that  if,  after  a  right  of 
action  has  accrued  against  a  person,  "he 
shall  be  absent  from  and  reside  out  of  the 
state,"  the  time  of  his  absence  shall  not  be 
taken  as  part  of  the  period  limited  for  the 
eommoicement  of  the  action.  In  some  it  la 
provided  ttiat  the  time  of  his  absence  "until 


he  return  to  reside"  In  the  state  shall  not 
be  counted.  But  another  type  of  statute  Is 
to  be  found  la  Ohio,  Kansas,  Oregon,  and 
Wyoming,  and  the  Nebraska  statute  Is  of 
that  l^pe.  These  statutes  omit  the  words 
"reside  out  of,"  and  provide  only  that  if  a 
party  departs  from  the  state,  the  time  of  his 
absence  shall  not  be  computed.  The  stat- 
utes of  the  several  states  are  classified  and 
the  substance  thereof  stated  in  Wood's  Limi- 
tations of  Actions  (3d  Ed.)  SS  244,  245.  Un- 
der statutes  of  the  former  type,  it  has  been 
settled  that  the  chief  criterion  is  residence. 
Thus,  under  the  former  provision  of  the  New 
York  Code,  which  was  of  that  class,  it  was 
held,  in  cases  very  similar  to  the  one  at 
bar,  that  defendants,  who  lived  in  New  Jer- 
sey, but  spent  the  whole  of  business  hours 
on  every  business  day  at  offices  which  they 
maintained  in  New  York  City,  could  not  avaU 
themselves  of  the  statute.  Bennett  t.  Cook, 
43  N.  Y.  637,  3  Am.  Bep.  727;  Bassett  v.  Bas- 
sett  55  Barb.  605.  This  holding  was  fol- 
lowed also  In  New  Hampshire  (Bell  v.  Lam- 
prey, 67  N.  H.  168),  and  In  Massacbusetta 
(Rockwood  T.  Whiting,  118  Mass.  837),  in 
which  states,  however,  the  statutes'  used  the 
words  be  "absent  from  and  reside  out  or' 
the  state.  But  the  Injustice  and  Impolicy 
of  such  a  role  are  bo  manifest  In  cases  where 
a  person  permanently  engaged  In  business  in 
one  state,  and  constantly  to  be  found  there 
during  the  working  portion  of  every  busi- 
ness day,  happens  to  live  across  the  state 
line,  that  New  York  In  18SS  amended  her 
statute  by  adding  the  words,  "and  remains 
continuously  absent  therefrom  for  the  space 
of  one  year  or  more."  As  the  statute  now 
stands,  it  Is  held  that  one  who  reside^  out 
of  the  state  may  none  the  less  claim  Its 
protection,  unless  he  Is  in  addition  to  his 
nonresidence,  continuously  absent  Hart  v. 
Kip,  148  N.  Y.  306,  42  N.  E.  712;  Costello  v. 
Downer,  19  App.  DIv.  434,  48  N.  Y.  Supp. 
713;  Connecticut  Trust  &  Safe  Deposit  Co. 
V.  Wead,  58  App.  Dir.  493,  «9  N.  Y.  Supp. 
518.  The  question  before  us,  then,  Is  wheth- 
er we  shall  construe  our  statute  to  mean 
"reside  out  of  the  state"  when  It  saya  "de- 
part" and  shall  construe  "absence"  as  mean- 
ing nonresidence,  or  whether  we  shall  recog- 
nize some  force  in  the  omission  of  any  refer- 
ence to  residence  In  our  statute  and  give 
effect  thereto. 

Counsel  for  plaintiff  states  his  position 
thus:  "When  a  man  changes  bis  residence 
and  domicile  to  another  state,  he  has  'de- 
parted' from  this  state,  and  remains  'absent' 
within  the  meaning  of  this  section  of  our 
statute,  until  he  again  takes  up  bis  residence 
wltbln  it"  In  other  words,  although  a  man 
la  physically  and  actually  present  in  a  place 
other  than  his  residence,  he  Is,  for  the  pur- 
pose of  this  statute,  constructively  absent 
and  at  the  place  where  he  resides.  We  do 
not  believe  that  such  ia  the  correct  Interpre- 
tation of  statutes  su<±  as  Qm^Bopx^f^e 
think  statates  which  ^ibhiWdej^Sin 
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express  ground  of  exception  hare  any  beaiv 
lug  tbereon.  Absence  Bnd  nonresldence  are 
two  entirely  different  things.  Thus,  a  man 
may  reside  on  a  homestead  In  one  county, 
and  yet  be  long  absent  therefrom  and  in 
another  county.  Oorey  r.  Schuster,  44  Neb. 
269,  62  N.  W.  470.  Equally  he  may  reside  In 
Iowa  and  yet  be  continually  present  In  the 
state  of  Nebraska,  acceailble  to  senrlce  of 
summons,  for  many  years.  This  Is  fbrctbly 
illustrated  by  the  decisions  under  the  present 
statute  in  New  York,  where  persons  resident 
in  New  Jersey  are  yet  wltttln  the  protection 
of  the  stattate,  because  they  baTe  not  been 
continually  absent  from  New  Tork  for  one 
year.  The  purpose  of  the  statute  is  prao* 
ttcal— to  afford  requisite  time  and  facility 
for  reasonably  diligent  prosecution  of  claims. 
If  a  party  re^des  In  the  state.  It  is  a  proper 
construction  to  bold  that  mere  temporary 
absences  do  not  snqwnd  the  statute,  and  that 
they  cannot  be  tacked  one  to  another  ao  as 
to  prolong  the  statute.  Blodgett  t.  Uttley,  4 
Neb.  80;  Hedges  t.  Boacb,  16  Neb.  677.  21 
N.  W.  401.  In  such  cases  there  la  no  in- 
terruption of  the  possibility  of  aervlce,  since 
the  party  IB,  during  each  of  such  absences, 
open  to  service  at  his  usual  place  of  resi- 
dence. But  the  very  considerations  that  lead 
to  this  conclusion  under  a  statute  which 
makes  no  reference  to  nonresldence,  except 
as  it  may  be  Involved  In  absence  or  depar- 
ture, constrain  the  further  conclusion  that, 
where  a  party  Is  actually  present  in  the 
state  every  day  during  the  period  of  limita- 
tion, and  may  be  served  with  summons  at 
any  time  during  such  period,  he  is  not  to  be 
deprived  of  the  protection  of  the  statute 
merely  because  he  reaidea  out  of  the  state, 
a  fact  which,  of  itself,  our  statute  does  not 
regard.  This  Is  the  established  construction 
of  the  statute  of  Kansas,  which  is  like  ours 
In  all  essential  parttcnlara.  Hoggett  v.  Bm- 
erson,  8  Kan.  262;  Conlon  t.  Lanidiear,  87 
Kan.  431,  15  Pac.  600.  Brewer,  J.,  puts  the 
point  very  tersely  in  the  former  case.  The 
langnage  of  the  statute  is,  he  say^  "  'Be  out 
of  the  sibite,'  not  *reslde  out  of  the  state.' 
The  question  is  not  one  of  domicile,  but  of 
personal  presence.  A  person  may  reside  In 
Illinois  and  yet  spend  more  than  half  Ills 
time  In  Kansas."  No  express  adjudications 
have  come  to  our  attention  from  any  other 
state  having  a  statute  like  oUr  own.  But  a 
dictum  of  the  Supreme  Court  of  Ohio,  pass- 
ing on  a  statute  which  makes  no  mention 
of  residence,  Is  very  suggestive.  "Presence 
of  the  defendant,  so  that  he  may  be  sued, 
avails  In  his  favor;  absence  from  the  state, 
whether  at  the  accruing  of  the  cause  of  ac- 
tion or  otherwise,  suspends  the  running  of 
the  statute.  Stanley  t.  Stanley,  47  Ohio  St. 
225,  24  N.  a  493  [8  L.  B.  A.  333,  21  Am.  St. 
Bep.  806],  This  Is  an  eminently  reasonable 
view  of  the  Intent  with  which  the  provlBlon 
In  question  was  framed.  The  Important 
practical  question  la,  was  the  party  within 
reach  of  process  in  the  state?"   "The  scope 


and  purpose  of  the  entire  section,"  saj 
Brewer,  J.,  In  Hbggett  v.  Emerson,  supn 
"la  to  suspend  the  running  of  the  statui 
during  such  pertod  of  time  aa  the  debtor  I 
beyond  the  reach  of  procesa  from  the  cour 
of  this  state."  The  aame  view  was  take 
In  Blodgett  V.  Uttley,  4  Neb.  25,  where  u 
court  considered  the  proper  test  to  be  wtaetl 
er  **dnrlng  that  period  the  rlg^t  to  proceed  j 
our  courts  to  reduce  the  claim  to  judgmei 
Is  suspended."  And  tn  Talcott  v.  Bennett,  ^ 
Neb.  S69.  68  N.  W.  9S1,  Hoggett  v.  Erne 
son,  supra,  waa  cited  with  approval  In  pas 
Ing  on  a  collateral  question.  We  do  m 
think  the  several  cases  where  this  court  hi 
uaed  the  word  "reside"  or  *'reMdence*'  i 
connection  with  the  section  in  queallon  ai 
<it  any  weight  to  tiie  contrary.  A  pexsc 
commonly  la  at  his  residence,  not  Olsewher 
When  one  becomea  a  nonresident  he  dot 
not,  aa  a  rule,  remain  in  the  state.  Hem 
In  moat  cases,  so  long  aa  absence  and  no: 
residence  were  concurrent,  the  court.  n< 
having  its  attention  directed  to  tiie  matte 
might  use  one  word  or  the  other  Indlfferen 
ly.  Edgerton  v.  Wachter,  9  Neb.  500,  4  : 
W.  85,  might  seem  to  be  more  In  point.  ( 
tills  case  It  must  be  remarked  that  it  wi 
not  properly  a  decialon  of  the  court  at  al 
having  been  submitted  to  one  of  the  Jndgi 
by  agreement  of  the  parties,  the  other  t« 
being  dlaquallfled  to  sit;  that  it  Mia  to  n 
tice  the  clear  distinction  between  the  pr 
visions  of  our  Oode  and  the  general  run  < 
such  statutes;  that  It  cites  cases  based  npc 
and  construing  statutes  of  another  typ< 
that  tike  main  argument  relied  upon,  namel, 
that  the  statute  v£  llmltatlona  cannot  ran  i 
the  same  time  In  two  JurlsdicUona.  la  oi 
vlously  fallacious,  In  view  of  the  tAct  thi 
this  Is  not  a  question  of  natural  law,  but  i 
statutory  construction,  and  whether  limit 
tlon  runs  or  not  in  each  jurisdiction  must  d 
pend  upon  the  wording  of  tile  statute  thei 
in  force;  and  tliat  It  proceeds  upon  the  fir 
clause  of  sectitm  20,  not  upon  the  one  hei 
in  question.  Hence  we  do  not  think  it  co: 
trolling  In  this  cose.  We  need  not  consldi 
how  far  It  Is  a  correct  construction  of  tt 
first  clause  of  section  20,  because  the  co: 
alderatlons  governing  the  construction  of  tt 
words  "come  Into"  In  that  cUrase.  and  i 
"depart  from**  and  "absence"  In  tile  lai 
clause,  are  not  altogether  the  same.  It  ma 
well  be  that  where  a  cause  of  action  accroi 
in  Iowa  against  a  resident  of  that  state  1: 
does  not  *'come  into"  this  state,  within  tii 
meaning  of  the  statute,  until  he  comes  pe 
manently  by  taking  up  his  residence  her 
and  yet  at  tiie  same  time  that  one  who  ha 
always  been  In  the  state,  and  contlnnea  1 
keep  up  his  business  and  to  spend  the  whol 
of  his  working  hours  witiiln  our  Undta,  doc 
not  depart  and  Is  not  absent,  within  tli 
meaning  of  the  next  clause,  merely  becaut 
he  maintains  his  brnjae  across  tiie  state  Uni 

decision  to  OTUsroiin  us  nMin  tnterpretatio 
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U  tlw  statute,  not  called  for  by  Its  words, 
wblch  would  lead  to  the  unfortunate  situa- 
tion from  which  one  state,  at  least,  has  had 
to  ntricate  Itself  by  express  legislation. 

If  we  have  correctly  Interpreted  the  stat- 
ute, the  time  during  which  the  defendant 
resided  In  Iowa  I0  not  to  be  deducted  from 
the  period  of  limitation,  except  so  far  as  dur- 
ing that  time  he  was  actually  absent  from 
tbe  state.  It  Is  admitted  that  be  was  so 
absent  every  Sunday,  every  nlgbt.  and  for 
ibort  vacation  periods  each  year.  How  are 
we  to  reckon  the  time  during  which  he  was 
absent?  Are  we  to  take  the  number  of 
boars  in  the  statutory  period  of  five  years 
tnd  determine  whether  or  not  tbe  defendant 
was  In  Omaha  that  many  honra  after  the 
cause  of  action  accrued,  or  are  we  to  take 
tbe  DTUQber  of  days  and  ascertain  whether 
tbe  number  of  days  during  the  five  ye:trs  In 
which  he  was  not  In  Omaha  openly  and 
notoriously,  and  accMslble  to  service  during 
the  working  honra  thereof,  added  together, 
would  carry  the  statutory  period  up  to  or 
beyond  the  date  when  this  suit  was  begun. 
Some  dicta  In  Bennett  v.  Cook,  43  N.  T. 
537.  3  Am.  Rep.  727,  Indicate  that  the  for- 
nix process  might  be  admissible,  and  plain- 
tiff's counsel  has  framed  his  argument  ac- 
cordingly. But  tbe  remarks  In  question  are 
ol^ter,  and  not  argued  or  apparently  much 
considered.  We  cannot  agree  that  they  af- 
ford a  proper  method  of  reckoning.  Tbe 
statute  ought  to  be  given  a  common-sense 
construction  to  further  its  obvious  purpose. 
Tbe  night  hours  during  which  the  defend- 
ant was  in  Iowa  were  not  necessary  or  of 
any  utility  to  any  one  who  wished  to  sue 
defendant,  so  long  as  be  was  notoriously  at 
his  office  in  Omaha  throughout  tbe  working 
hours  of  the  day  through  the  entire  year.  No 
one  was  hindered  or  obstructed  In  getting 
service  on  him  by  his  going  to  Iowa  over- 
night, so  long  as  he  was  always  accessible  In 
Nebraska  during  tbe  day.  When  the  plain- 
tiff got  ready  to  sue  him,  he  was  sued  and 
ataenA  in  Douglas  county.  Neb.  It  seems 
clear,  therefore,  that  the  days  00  which  be 
was  not  In  Omaha  and  accessible  to  service 
are  to  be  taken  into  account,  not  the  num- 
ber of  hours  during  which  he  was  In  Iowa. 
Looking  at  It  thus,  if  we  allow  two  months 
of  each  year  for  vacattons  and  holidays— 
wUdi  is  far  more  than  tbe  testimony 
shows— and  S2  Sundays  a  year,  we  would 
have  four  months  and  104  days  of  absence 
In  all,  had  be  resided  In  Iowa  the  full  term 
of  two  years.  But  he  resided  there  only  one 
year  and  three  months  of  the  time  that 
elapsed  after  accrual  of  the  cause  of  action 
till  the  expiration  of  tbe  five-year  limitation. 
It  Is  ttowimiBt  therefore,  that  tbe  period  of  ab- 
sence, thus  computed.  Is  the  extreme  that 
conld  be  made  out  from  the  evidence.  At 
tbe  time  he  changed  his  residence  to  Iowa, 
tbree  years  and  nine  months  of  the  statutory 
period  had  elapsed.  Three  years  and  three 
montiiB  more  elapsed  till  suit  was  brought. 


Of  that  time.  If  we  take  the  moat  liberal 
view  of  the  evidence  possible,  reckouing  the 
days  on  which  he  was  not  in  Omaba  through- 
out business  hours  and  liable  to  service  ot 
process,  the  extreme  aggregate  of  defend- 
ant's absences  was  only  four  months  of  vaca- 
tions and  holidays  and  104  Sundays.  This 
aggregate,  added  to  the  year  and  three 
months  the  statute  had  yet  to  run,  obviously 
brings  the  bar  of  tbe  statute  well  Inside  tbe 
date  of  the  commencement  of  this  action. 

We  therefore  recommmd  that  the  jn^^ment 
be  reversed  and  tbe  cause  remanded. 

OLDHAM  and  SBDOWIOK,  Oa,  concur. 

Beversed  and  remanded. 

STATE  ex  rel.  THOMPSON  v.  STULL  et  aL 
(Supreme  Court  of  Nebraska.  Jan.  8,  1902.) 
APPBAL—RHMAND— MANDAMUS  TO  COUHT. 

1.  Where,  upon  appeal  to  this  court,  the  judg- 
ment of  tbe  tnal  court  is  reversed,  and  the  cause 
remanded  for  further  proceedinsa,  the  trial 
court  has  authority  to  take  such  further  action 
Id  the  interest  of  justice  as  the  law  will  sanc- 
tion, and  a  sonnd  discretion  dictate  or  approve. 

2.  This  court  will  not,  by  mandamna,  under- 
take to  control  the  discretionary  ^wexB  of  an- 
other tribunal. 

Oommisslonera'  Opinion.  Departmott  No.  1. 

"Not  to  be  oCQdally  reported." 

Application  by  the  state,  on  the  relation 
of  Samuel  Thompson,  for  a  writ  of  man- 
damus to  John  8.  Stall  and  others.  Writ 
denied. 

Samnel  F.  Davidson,  tor  relator. 

KXBKPATBIOK,  O.  This  is  an  appUca- 
tlon  for  a  perenqttory  writ  of  mandamus  on 
behalf  of  Samael  Thompson,  relator,  against 
tbe  Honorable  J.  8.  Stull  and  the  Honorable 
Oharles  B.  Letton.  Judges  of  the  district  court 
of  Johnson  conn^.  It  is  disclosed  by  the 
record  that  on  tbe  Idth  day  of  H<iy,  180S, 
a  judgment  and  decree  were  entered  in  tbe 
district  court  of  Johnson  county  against  re- 
lator and  in  favor  of  John  C.  Buehler,  dis- 
missing the  petition  of  plaintiff,  which  asked 
the  foreclosure  of  a  real-estate  mortgi^  An 
appeal  was  regularly  prosecuted  by  plaintiff 
in  that  action,  relator  herein,  to  tills  court, 
wblch,  on  fbe  10th  day  of  July,  1901,  re- 
sulted In  a  judgment  of  reversal  and  an  order 
remanding  the  cause  to  the  district  court  for 
further  proceedings. 

Relator  contends  that  inasmuch  as  the  only 
answer  filed  In  the  trial  court  was  a  plea  of 
payment,  and  that  this  court.  In  Its  judg- 
ment of  reversal,  found  that  such  plea  was 
not  sustained  by  the  evidence,  therefore  It 
Is  tbe  dnty  of  the  district  court  to  enter 
Judgment  immediately  in  favor  of  relator  for 
the  amount  due  upon  the  note  and  mortgage, 
together  with  a  decree  of  foreQlosure.  .  Tbe 
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respondoit  tbe  Honorable  J.  S.  Stall  refused 
to  take  tbla  action,  but  set  the  case  down  for 
a  new  trial  In  Its  regular  order  on  the  docket 

The  order  made  b7  this  court  (or  tbe  re- 
versal of  this  case  la  as  follows:  "For  the 
reasons  stated  In  the  foregoing  opinion,  the 
judgment  of  the  district  court  Is  reversed, 
and  the  cause  remanded."  There  can  be  no 
question  that  tbe  effect  of  the  language  quo- 
ted and  of  the  Judgment  In  that  case  is 
a  graeral  reversal  of  the  findings  and  Judg- 
ment of  the  trial  court,  leaving  the  cause, 
except  as  to  matters  adjudicated  in  this 
court.  In  all  respects  as  though  no  trial  bad 
ever  been  had.  There  la  at  the  present  time, 
neither  In  this  court  nor  In  the  trial  court, 
any  flndli^  of  fact  upon  which  a  Judgment 
could  be  properly  entered.  There  can  be  no 
question  that  In  this  case  the  trial  court  la 
as  fnlly  empowered  to  proceed  to  a  new  trial 
and  a  final  determination  of  tbe  case  as 
though  the  case  never  had  been  brought  to 
this  court  on  appeal. 

Tbe  rule  is  well  settled  that  In  equity 
causes  brought  to  this  court  on  appeal  this 
court  has  Jurisdiction,  In  a  proper  case,  to 
enter  Judgment  In  this  court;  or  remand  tbe 
case,  with  directions  to  the  district  court  to 
enter  Judgment;  or  to  reverse  the  findings 
and  Judgment  of  tbe  trial  court,  and  re- 
mand tbe  cause  generally  for  the  trial  court 
to  take  such  steps  as  to  it  may  seem  Just 
and  proper.  In  the  particular  case  under 
consideration  this  court  saw  fit  to  reverse 
the  findings  and  Judgment  of  tbe  trial  court, 
and  remand  the  cause  generally  for  a  new 
trial.  In  the  case  of  Plnkham  v.  Pinkham, 
60  Neb.  600.  8S  X.  W.  837,  this  court,  speak- 
Ing  by  Holcomb,  3.,  said:  "Where,  upon  ap- 
peal to  this  court,  the  Judgment  of  the  trial 
co6rt  Is  reversed,  and  tbe  cause  remanded 
for  further  proceedings,  with  directions  to 
proceed  according  to  law,  held,  that  the 
cause  was  remanded  generally,  and  not  spe- 
cially or  for  any  particular  purpose."  In 
that  case  tbe  court  fnrOier  aald:  "Where,  In 
an  equitable  action,  a  decree  of  tbe  trial 
court  Is  reversed  and  the  cause  remanded 
generally,  tbe  situation  of  the  parties  la  tbe 
same  as  at  the  beginning  of  the  trial,  and, 
in  the  exercise  of  a  sound  discretion  vested 
In  the  trial  court,  amendments  of  the  plead- 
ings may  be  made,  not  Inconsistent  with  the 
opinion  of  the  appellate  court,  and  8  trial 
of  the  Issues  had  de  novo."  To  tbe  same 
effect  Is  the  case  of  Troup  v.  Horttacb,  57 
Neb.  Gil,  78  N.  W.  286;  Badger  Lumber  Oo. 
V.  Holmes,  55  Neb.  473,  76  N.  W.  174.  In 
the  case  of  Troup  v.  Horbach,  supra,  this 
court,  speaking  by  Sullivan,  J.,  said:  "Judg- 
ment was  reversed,  with  authority  to  tbe 
trial  court  to  take  such  furthra  action  In  the 
Interest  of  Justice  as  the  law  would  sanc- 
tion and  a  sound  discretion  dictate  or  ap- 
prove. Within  the  bounds  of  Judicial  discre- 
tion, the  court  might  grant  or  refuse  leave 
to  amend  tbe  pleadings;  it  might  decide  the 
ease  on  the  record  already  made;  It  might 


take  additional  evidence,  m  it  ml^t  try  all 
the  issues  de  novo." 

From  what  has  been  said,  and  from  the 
authorities  quoted,  it  seems  clear  that  the 
trial  court  may.  In  Its  discretion,  take  any 
action  in  said  cause  not  inconsistent  with  the 
opinion  of  this  court  The  rule  ia  elemen- 
tary, and  tbia  court  will  not,  by  mandamua. 
undertake  to  control  the  exercise  of  the  dis- 
cretionary powers  of  another  tribunal  State 
V.  Merrell,  43  Neb.  575,  61  N.'W.  754;  State 
V.  Churchill,  87  Neb.  702,  56  N.  W.  484;  State 
V.  Slocum,  34  Neb.  368,  51  N.  W.  969. 

For  the  reasons  stated,  it  Is  recommended 
that  the  appMcatlon  for  the  writ  be  refused, 
and  the  action  dismissed. 

DAY  and  HASTINGS,  CC.  concur. 

Writ  denied.  Action  dlamlasea. 


GERMAN  INS.  CO.  STINER. 
(Supreme  Court  of  Netoaaka.  Jan.  -8,  1902.) 

PLBADINO-^OnOH  TO  STRIKB— IMSTKUO- 
TI0N8-INBUaAN0B-00NDITI0H8 
OF  FOUCT. 

1.  It  is  not  error  to  overrule  a  motion  to  strike, 
which  inclndes,  together  with  some  matter  whidi 
Bhoold  have  been  stricken  out  ot  a-  reply,  other 
matters,  which  embody  a  proper  reply. 

Z.  Instnutlons  cannot  be  reviewed  in  this  court 
unleBs  the  record  shows  they  were  passed  upon 
by  the  trial  court  and  an  exertion  taken  to  the 
rmings  thereon. 

3.  Evidence  held  to  warrant  the  aubmission 
to  the  jury  of  question  as  to  whether  or  not  the 
InsnraDce  compnay  were  aware  of  facts  as  to 
conditions  of  the  policy  at  the  time  of  the  acts 
relied  upon  as  a  waiver,  aad  instruction  No.  5, 
set  out  in  the  c^ion,  held  to  proiierly  submit 
that  question. 

Oommlsalouera'  Opinion.  Department  Na 
1.  &ror  to  District  Court,  Dawson  County; 
Sullivan,  Judge. 

"Not  to  be  offldally  reported." 

Action  by  Henry  Stiner  against  tbe  Ger- 
man Insurance  Oompany.  Judgment  tax 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Smith  Sc.  Olmstead,  for  plaintiff  In  error. 
Tlbbets  Bros.  &  Morey  and  U  B.  Stliiar.  for 
defendant  In  errw. 

HASTINGS,  C.  July  18,  1893,  the  plaintiff 
below  and  defendant  in  error  here  took  cut 
a  policy  of  insurance  in  tbe  sum  of  $2,000 
in  the  defendant  company.  Insuring  plain- 
tiff's farm  dwelling  house  in  the  sum  of  $1.- 
000,  farm  barn  and  shed  adjoining  in  the 
sum  of  another  $1,000,  against  loss  by  flre, 
from  July  16,  1803,  to  July  16,  1808.  Sep- 
tember 17,  1897,  the  bam  was  destroyed  by 
flre.  The  next  morning  the  plaintiff  notifled 
H.  O.  Smith,  of  Lexington,  through  vrhom 
the  Insurance  had  originally  been  effected, 
and  be  at  ooce  notified  the  Insurance  com- 
pany at  Freeport  IlL,  of  the  loss.  On  Sep- 
tember 28th  the  adjuster  of  tbe  company 

Tl.  8M  Fle«ain,,pT^,^,^^%C^g^ 


Meb.) 


GERMAN  ma 


CO.  T.  STINBR. 


12:1 


vent  to  Lexington,  went  to  the  real  estate 
records  of  the  county,  and  procured  a  cer- 
tified copy  of  a  mortgage  made  in  1894  of 
$700  upon  the  80  acres  of  land  on  which  the 
bom  was  sltnated.  This  mortgage  sems  to 
bare  been  still  In  force  at  the  time  of  the 
fire,  bnt  was  paid  Jost  before  the  Institution 
of  this  action.  The  policy  contained  the  pro* 
vision:  "If  the  property  shall  hereafter  be- 
come mortgaged  or  incumbered  •  •  • 
without  consent  Indorsed  hereon,  then 
*  *  *  this  policy  shall  be  null  and  void." 
The  adjuster,  after  procuring  a  copy  of  the 
mortgage,  went  to  plaintiff's  home,  and  found 
him  away,  but  later  met  him  a  couple  of 
miles  from  his  home,  and  asked  him  to  go 
to  Lexington  that  night  to  settle  the  matter, 
Lexington  being  about  nine  miles  away. 
Plaintiff  repaired  to  Lexington  that  evening, 
and  found  the  adjuster  at  the  lumber  yard 
ascertaining  the  amount  of  the  lumber  that 
went  into  the  bam.  From  there  they  went 
to  the  hardware  store,  and  found  It  closed. 
Tfaey  then  went  to  the  adjuster's  room  at 
the  hotel,  where  a  proof  of  loss  was  made 
out,  and  plaintiff  was  sent  to  look  for  a 
notary.  Not  finding  one  readily,  they  took 
plaintiff's  buggy  and  started  towiu-d  the 
northern  part  of  the  town  to  a  notary's  resi- 
dence, where  the  proof  of  loss  was  sworn  to. 
The  proof  of  loss  contained  a  statement  to 
the  effect  that  there  had  been  no  transfer  or 
incombrances  or  change  of  ownership  or 
occupancy  since  the  Issuance  of  the  policy. 
After  the  execution  of  this  proof  the  ad- 
Jnsts  asked  Qie  plaintiff  whether  there  was 
a  mortgage,  and  was  Informed  that  there 
was  one;  also  Inquired  whether  the  plaintiff 
had  permission  to  make  a  mortgage,  and  was 
told  that  be  had  none.  Some  dispute  appears 
In  the  testimony  as  to  what  further  hap- 
pened; plaintiff  claiming  that  the  adjuster 
thereupon  told  him  he  had  sworn  falsely  In 
niaklng  the  proof,  and  bad  thereby  forfeited 
Ui  claim,  but  the  plaintiff  also  admits  that 
the  adjuster  claimed  the  policy  was  void  be- 
cause of  the  existence  of  the  mortgage.  The 
adjnster  denies  charging  the  plaintiff  with 
baring  sworn  falsely.  An  arrangement 
seems  to  have  been  nude  on  that  occasion 
whereby  the  adjuster  was  to  procure  $500 
for  the  plaintiff,  and  the  plaintiff  indorsed 
his  policy  and  surrendered  it  Subsequently 
the  adjuster  seems  to  hare  written  a  receipt 
for  fSOO  over  plalntlfTs  signature,  and  with- 
in tbree  or  four  daya  of  the  interview,  at 
Lexington,  sent  the  plaintiff  a  draft  for  $500. 
A  part  of  the  arrangement  of  settlement  at 
Lexington  had  been  that  the  policy  should 
be  reinstated  with  reference  to  the  house. 
A  few  days  after  the  draft,  what  Is  termed 
by  the  parties  a  mortgage  slip,  consenting 
to  the  placing  of  Incumbrances  to  the  extent 
of  $700,  was  sent  to  plaintiff.  In  the  mean- 
while plaintiff  had  become  dissatlsfled  with 
bis  settlement,  had  retained  the  draft  witb- 
ont  cashing  It,  and  in  about  IS  or  20  days 
caused  it  to  be  returned  to  the  defendant's 


adjuster,  with  a  demand  for  the  return  of 
the  policy  and  for  payment  In  fulL  Payment 
was  not  made,  and  an  action  was  begun  on 
the  policy  to  recover  its  full  amount.  It 
Is  alleged  In  the  petition  that  the  policy  had 
been  surrendered  on  the  representation  of 
defendant's  agent  that  it  was  needed  for  tbe 
purpose  of  Indorsing  the  payment  of  loss 
thereon,  and  for  the  purpose  of  attaching  tbe 
mortgage  clause  as  to  the  remaining  prop- 
erty. The  insurance  and  destruction  of  tbe 
property  is  not  questioned.  Damage  to  plain* 
tiff  is  denied,  and  the  requesting  of  proofs 
on  Its  part,  and  that  they  were  furnished  by 
plaintiff,  and  the  lapse  of  60  days  since  such 
proof,  and  all  Indebtedness.  The  answer  also 
sets  up  the  incumbrance  clause  of  the  policy 
and  its  violation,  and  that  thereby  the  policy 
became  void..  Plaintiff  replied  that  the  an- 
swer stated  no  defense;  that  the  mortgage 
was  no  increase  of  the  risk,  as  the  land  was 
worth  over  $5,000;  that  the  mortgage  was 
placed  on  the  premises  with  the  full  knowl- 
edge of  defendanlfs  local  agent;  that  plain- 
tiff had  a  large  amount  of  other  property, 
and  a  note  secured  by  the  mortgage  was 
signed  by  his  wife,  who  also  had  large  prop* 
erty  Interests,  and  that  tbe  mortgage  was 
made  at  plaintiff's  Instance,  the  mortgagee 
being  satisfied  with  the  unsecured  note  of 
plaintiff  and  wife.  This  matter  was  all 
stricken  out  of  tbe  reply  on  defendsnt's  mo- 
tion. So  also  were  certain  aUegatlona  as  to 
defendant's  obtaining  tbe  policy  by  false 
charges  of  perjury  and  procuring  an  agree- 
ment for  a  settlement  by  such  means.  There 
was  left,  however,  in  the  reply  the  follow- 
ing allegation:  "Plaintiff  further  alleges  that 
with  full  notice  then  and  there  of  all  the 
foregoli^  facte  said  Rowntree  refused  to  pay 
said  loss  on  the  sole  ground  that  plaintiff 
had  committed  perjury,  and  afterwards,  with 
full  knowledge  of  all  the  forgoing  facts,  de- 
fendant sent  plaintiff  a  slip  to  be  attached 
to  said  policy  consenting  to  said  mortgage, 
and  making  any  loss  thereunder,  as  to  other 
property  covered  by  said  policy,  payable  to 
the  mortgagee,  In  said  seven  hundred  dollar 
mortgage,  but  refused  to  return  said  policy 
to  plaintiff,  though  the  premium  thereon  has 
been  paid,  and  said  policy  is  In  full  force 
and  effect,  and  belongs  to  plaintiff,  but  still 
withholding  said  policy,  sent  an  order  drawn 
by  said  Rowntree  on  defendant  for  the  sum 
of  five  hundred  dollars  ($500.00),  offering  the 
same  In  full  satisfaction  of  said  loss,  which 
offer  was  by  plaintiff  refused  and  said  order 
returned."  "Plaintiff  further  alleges  that 
said  Rowntree  has  since  the  return  of  said 
order  made  frequ^t  offers  to  settle  said  loss 
for  an  amount  largely  below  the  amount 
named  In  said  policy,  basing  his  reasons 
therefor  on  the  ground  that  tbe  loss  sus- 
tained was  not  In  fact  equal  to  the  amount 
named  in  said  policy,  and  claiming  that  de- 
fendant had  a  right  to  rebuild  said  bam  and 
could  not  be  forced^  to 
named  in  said  policy, 
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premises  of  the  aforesaid,  and  by  Its  negotla- 
[loDs  for  the  settlement  of  said  loss,  defend- 
ant has  waived  and  has  become  eBtopi)ed 
from  Interposing  as  a  defense  said  alleged 
forfeiture  of  said  policy," 

It  is  probable  that  a  large  part  of  each  of 
these  paragraphs  should  have  been  stricken 
out  as  pleading  evidence,  and  some  of  It  In- 
admissible evidence,  Instead  of  the  ultimate 
facts.  Pallure  to  strike  out  matter  la,  how- 
ever, not  reversible  error  unless  prejudice 
has  been  caused.  Lincoln,  etc.,  Co.  v.  Hatcta- 
Ins,  65  Neb.  158,  70  N.  W.  538;  Chicago, 
B.  &  Q.  R.  R.  Co.  V.  Oyster,  68  Neb.  2,  78 
N.  W.  369.  Nor  Is  It  error  to  overrule  a 
motion  which  la  too  broad  In  Its  scope. 
Smith  V.  Meyers.  61  Neb.  1,  74  N.  W.  277; 
Zlmmerer  v.  Fremont  Bank,  69  Neb.  661,  81 
N.  W.  849.  Plaintiff  -was  entitled  to  put  up 
the  plea  of  waiver  of  the  forfeiture  on  thla 
Insurance  policy,  but  not  to  set  up  all  the 
evidentiary  facts  going  to  show  such  waiver. 
The  motion  makes  no  distinction  between  the 
proper  and  necessary  portions  of  these  para- 
graphs and  the  improper,  but  strikes  at  them 
all,  and  It  was  not  error  to  overrule  it. 

Complaint  Is  made  of  the  admission  In  evi- 
dence of  the  draft,  but  that  was  especially 
excluded  from  the  consideration  of  the  Jury 
by  the  instructions  of  the  court  Counsel  also 
complain  of  the  admission  in  evidence  of 
conversations  and  transactions  of  compro- 
mise which  took  place  after  the  plaintiff  in 
error  had  declared  the  policy  void.  In  our 
opinion,  the  complaint  la  not  well  taken,  be- 
cause the  question  whether  or  not  the  de- 
fendant bad  declared  the  policy  void  is  among 
the  Issues  and  is  disputed  In  the  evidence. 
The  negotiations  for  a  settlement  are  not 
admissible  as  independent  evidence  to  estab- 
lish a  claim,  but  specific  portions  of  them, 
which  tend  to  Indicate  that  the  defendant, 
after  having  full  knowledge  of  the  existence 
of  the  mortgage,  treated  the  policy  as  valid 
and  In  force,  would  be  admissible  for  the 
purpose  of  establishing  that  fact  wholly  In- 
dependent of  any  question  as  to  whether 
such  admission  and  such  treatment  of  the 
policy  as  valid,  occurred  during  negotiations 
for  a  settlement,  or  under  other  circum- 
stances. 1  Oreenleafs  Evidence  (Redfleld's 
Ed.)  S  192. 

Complaint  Is  made  that  the  court  refused 
to  submit  special  findings.  We  cannot  find 
from  the  record  anything  going  to  show  that 
they  were  refused  by  the  court,  and,  if  they 
were,  we  cannot  see  that  the  refusal  was 
error.  They  were  two  in  number,  and  the 
pecond  one  related  to  matter  wholly  outside 
of  the  issues,  as  they  were  finally  settled, 
by  the  court. 

Complaint  Is  made  of  the  refusal  of  In- 
structions asked  by  the  dpfendant,  but  the 
record  Is  silent  as  to  whether  they  were 
brought  to  the  attention  of  the  court,  and 
there  appears  no  exception  to  their  refusal,  if 
they  were  refused.  There  la  nothing  to  In- 
dicate such  refuaaL 


Complaint  Is  made  of  the  third  instmctl 
given  by  the  court,  which  was  endeavorl 
to  state  the  issues  raised  by  the  plaintL 
reply.  We  suppose  the  point  of  the  obj 
tlon  la  that  it  includes  among  the  issi 
raised  by  that  reply  the  making  of  effo 
at  settlement  for  less  than  the  amount  of  ' 
policy.  This  la  merely  stated  as  be 
claimed  by  the  reply,  and  seems  to  hi 
been  cured  by  the  subsequent  Instrnctii 
of  the  court  as  to  the  effect  of  such  effo 
In  striking  out  from  the  consideration 
the  Jury  the  $500  draft  The  Jury  was  t 
to  disregard  such  evidence. 

The  real  question  in  the  case  is  raised 
the  objections  to  the  fifth  Instruction  gi< 
by  the  court,  which  Instruction  Is  aa  folio 
"Parties  to  a  contract  containing  stipulati 
releasing  him  from  liability  thereon  is 
liberty.  If  be  sees  fit  to  not  insist  on  s 
conditions,  but  to  waive  the  same;  but, 
order  that  the  acta  of  such  parties  shall  c 
stltute  a  waiver,  he  moat  act  with  fall  kno 
edge  of  the  circumstances  releasing  blm.  J 
If,  with  a  fall  knowledge  of  the  clrcumstan 
releasing  him,  he  continues  to  treat  the  c 
tract  as  of  binding  force,  and  induce 
other  party  to  act  In  that  belief,  he  will 
deemed  to  have  waived  the  conditions 
leasing  him.  And  In  this  case,  if  the  pli 
tiff  has  established,  by  a  preponderance 
the  evidence,  that  the  defendant  compi 
was  notified  of  the  loss  of  said  barn,  i 
that  In  pursuance  of  said  notice  It  sent 
the  home  of  the  plaintiff  its  state  agent  i 
adjuster,  before  going  to  the  home  of 
plaintiff,  had  full  knowledge  of  the  exlste: 
of  said  mortgage,  and  that  the  same  i 
placed  on  the  property  without  the  cons 
of  the  company,  and  with  this  knowlei 
Intentionally  gave  plaintiff  to  understand  t 
he  was  willing  and  ready  to  pay  the  loss 
full,  and  Induced  plaintiff  to  come  from 
home  to  the  city  of  Lexington  for  the  p 
pose  of  receiving  the  pay  for  said  loss,  e 
induced  plaintiff  to  assist  in  making  an  e 
mate  of  the  cost  of  said  building,  and 
duced  plaintiff  to  make  and  furnish  pr 
of  said  loss  as  provided  by  the  terms  of  s 
policy  of  Insurance,  this  conduct  by  s: 
agent  or  defendant  would  be  sufficient 
establish  the  claim  of  plaintiff  that  the  a 
condition  of  forfeiture  In  the  policy  had  b< 
waived  by  the  defendant  company;  and, 
you  find  that  each  and  all  of  these  acts  hi 
been  established  by  a  preponderance  of  i 
evidence.  It  would  then  be  your  duty  to  fi 
for  the  plaintiff  in  the  aum  of  91.00aOO,  w 
interest  thereon  at  seven  per  cent  from  S 
tember  29th,  1897." 

This  instruction,  however,  is  not  open 
the  objection  urged  against  it  It  does  i 
assume  knowledge  on  the  part  of  the  i 
Juster  either  as  to  the  ejdstence  of  the  mo 
gage  or  as  to  the  nonconsent  of  the  compa 
to  its  being  placed  upon  the  property, 
does,  however.  Indicate  that  the  facts  as 
calling  for  proof  of  loss  which  had  be 
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testified  to  by  plaintiff  would  amount  to  a 
valrer  of  the  forfeiture.  If  the  adjuster  bad 
such  knowledge.  It  Is  not  claimed  that  this 
is  error.  There  is  certainly  evidence  to  sus- 
tain the  finding  of  the  Jury  that  the  ad- 
juster had  such  knowledge,  ample  to  war- 
rut  the  court  to  suhmltting  that  questioo. 

The  only  fact  which  Mr.  Rowntree,  the  ad- 
jDEter,  claims  he  did  not  know  In  refer- 
ence to  the  matter,  was  whether  or  not  a 
special  permission  to  place  this  mortgage 
upon  the  property  had  been  given.  There  is 
certainly  evidence  in  the  record  tending  to 
■how  that  the  defendant  had  knowledge  of 
the  facts  amply  sufficient  to  put  him  upon  his 
gnard  on  this  point,  among  them  his  procuring 
s  certified  copy  of  the  mortgage  before  vlsit- 
iDg  the  plaintiff,  and  his  own  testimony  as  to 
the  practice  of  the  company  in  attaching 
copies  of  such  permissions  to  the  applica- 
tion. It  Is  Impossible  to  conclude  that  this 
Terdict  la  not  supported  by  evidence  as  to 
the  knowledge  of  defendant  concerning  the 
terms  of  its  own  contract,  and  there  Is  no 
question  at  all  that  the  facts  as  to  the  mort- 
gage had  been  obtained  by  Mr.  Rowntree 
from  the  record  before  any  of  these  facta 
which  are  claimed  to  constitute  a  waiver 
occurred. 

It  Is  therefore  recommended  that  the  Judg- 
ment of  the  district  court  be  affirmed. 

DAT  and  KIBKPATBIGK,  Oa,  coacor. 

Affirmed. 


NEWS  PUB.  GO.  V.  TTNDALB  et  aL 
(Bnprerae  Court  of  Nebraska.  Jan.  8,  1902.) 

<SATTEZ.  HORTQAOB-^PAILUBB  TO  RBCOBD— 
FRAUD. 

1.  The  fact  that  a  chattel  mortgage  was  with- 
held from  record  from  January  I7th  to  March 
12th  following,  with  intent  to  avoid  injury  to 
mortgagor's  credit,  does  not  render  it  fraudu- 
lent as  against  one  whose  first  dealiug  with 
mortgagor  was  on  April  8th  sfterwards,  and 
who  does  not  appear  to  have  examined  t^e  chat- 
tel mortgage  records  during  the  transactions. 

CommlsHl oners'  Opinion.  Department  No. 
L  Appeal  from  District  Court,  Lancaster 
County;  Cornish,  Judge. 

"Not  to  be  officially  reported." 

Action  by  tbe  News  Publishing  Company 
against  Hector  H.  Tyndale  and  others.  Judg- 
ment for  plaintlfl,  and  Tyndale  appeal*.  Re- 
versed. 

John  P.  Mante,  for  appellant  B.  F.  Pettla, 
for  appellee. 

HASTINGS,  0.  In  ttala  case  there  aeem  to 
be  two  qneBtiona:  First,  as  to  tbe  right  of 
tbe  Intervener  snd  cross-petitioner,  tbe 
Brown  ft  Clark  Paper  Company,  to  come  into 
this  action  and  set  up  taere  th^  claim  as 
agatnat  the  def^idant  Hector  H.  Tyndale  to 
have  their  Judgment  against  the  News  Pub- 

1 L  Se«  FnndaUnt  OonvaranCM,  voL  H.  Cent. 
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Ilshing  Company  satisfied  by  him;  second, 
whether  the  evidence  supports  the  finding  of 
the  trial  court  that  the  mortgage  held  by 
Hector  H.  Tyndale  against  the  News  Publish- 
ing Company  waa  fraudulent  and  void  as 
against  that  company's  creditors,  and  espe- 
cially as  against  the  Intervener,  and  the  lat- 
ter consequently  entitled  to  a  satisfaction  of 
Its  Judgment  out  of  tbe  mortgaged  property. 

On  December  16,  1896,  the  News  Publish- 
ing Company,  and  Sam  E.  Low  and  Hans  T. 
Westerman,  stockholders,  ffied  a  petition  in 
the  Lancaster  county  district  court  to  enjoin 
a  sale  of  the  entire  plant  and  good  will  of 
the  News  PubllsUng  Company,  which  was 
advertised  to  take  place  on  that  day  by  Hec- 
tor H.  Tyndale  as  mortgagee.  The  injunc- 
tion was  sought  mainly  on  the  ground  that. 
In  consideration  of  an  assignment  of  all  the 
stock  of  the  company  and  delivery  of  posses- 
sion of  Its  plant  to  one  Trollus  H.  Tyndale, 
the  mortgagee  had  agreed  that  the  debt 
should  be  extended  until  September  1,  1897. 
On  December  21st  the  defendants  Hector  H. 
Tyndale  and  Trollus  H.  Tyndale  answered, 
denying  the  allegations  of  the  extension 
agreement,  and  setting  out  another  and  dif- 
ferent one,  whereby  the  possession  of  the 
plant  was  turned  over  to  the  defendants  for 
the  purpose  of  a  foreclosure  of  the  chattel 
mortgage.  On  December  22d,  the  Brown  & 
Clark  Paper  Company  filed  a  petition  of  in- 
tervention, setting  out  its  recovery  on  De- 
cember 8,  1896,  In  the  county  court  of  Lan- 
caster county,  of  a  Judgment  against  the 
News  Publishing  Company  for  $823.28  and 
costs  of  f7;  that  this  Judgment  was  sttU  in 
force,  and  execution  upon  it  bad  been  Issued 
and  returned  nulla  bona;  that  it  was  ren- 
dered upon  an  indebtedness  Incurred  by  the 
publishing  company  before  March  12,  1896, 
the  date  of  the  recording  of  Tyndale's  mort- 
gage; that  the  intervener,  at  the  time  of  the 
furnishing  of  the  goods,  had  no  knowledge 
of  the  mortgage;  that  tbe  goods  were  used 
for  the  publication  of  the  newspaper,  and 
with  the  full  knowledge  and  consent  of  the 
mortgagee;  that  the  mortgagee  was  in  fact 
the  owner  of  the  entire  plant  and  stock  of  tbe 
company  before  taking  possession  of  it,  and 
his  mortgage  merged;  that  his  mortgage  waa 
void,  because  not  properly  executed,  and 
withheld  from  record  until  after  the  interven- 
er had  become  a  creditor,  and  never  recorded 
as  required  by  law;  that  it  covered  property 
not  subject  of  chattel  mortgage;  that  the 
mortgagee  permitted  tbe  mortgagor  to  re- 
main In  possession  of  the  property,  and  dis- 
pose of  it  in  the  usual  course  of  business; 
that  the  News  Publishing  Company  was  In- 
solvent, and  that  the  mortgagee  was  at>out  to 
convert  the  property  into  money.  Some  time 
subsequently  an  amendment  was  made,  char- 
ging that  the  directors  and  stockholders  of 
the  News  Publishing  Company  were  sureties 
ujion  the  Indebtedness  to  Tyndale,  which  the 
mortgage  was  given  to  secure,  and  the  mort- 
gage was  therefore  v(ildi[iz9Ril8$>Us^)jfc^^ii^t 
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tbere  bad  been  a  pievloas  flndlngr  that  tbe 
gooda  were  fnmlshed  to  the  mort^gee;  that 
the  paper  company  had  no  remedy  at  law, 
and  waa  entitled  to  an  accounting;  that  the 
value  ot  the  propraty  waa  over  $12,000;  and 
that  Bnch  ISnding.  and  decree  were  blndli^ 
upon  Tyndale.  Hay  9.  1S98,  Hector  H.  1^- 
dale  answered  this  petition  of  hiterrentlon 
that  It  did  not  state  facts  enough  to  consti- 
tute a  cause  of  action  against  him;  that  be 
had  loaned  the  publishing  company  ¥6,000, 
which  was  represented  by  three  promlsBozy 
notes,  secured  by  the  mortgage  In  question, 
which  bore  date  of  Janna^  17, 1806;  that  on 
March  12th  the  mortgage  was  filed  .for  rec- 
orA;  that  September  22d,  with  the  consent  ot 
the  officers  and  stockholders  of  the  publishing 
company,  he  took  possession  of  the  property, 
and  on  April  28,  1887,  sold  It  under  the 
mortgage  as  provided  lav,  and  bought  it 
In  hhnself  at  f6,000:  that  the  Brown  &  Clark 
Paper  Company  became  creditors  of  the  pub- 
lishing company  long  after  the  filing  of  the 
mortgage,  and  had  notice  <tf  It;  that  the  in- 
tervener had  no  Uen  on  the  property  by 
mortgage,  levy,  garnishment,  or  otherwise; 
that  the  property  could  have  been  levied  up- 
on, and  that  the  Intervener's  petition  dis- 
closes no  right  on  its  part  to  intervene  in 
the  action.  The  action  on  the  part  of  plain- 
tiffs in  the  meanwhile  had  long  previously 
been  dismissed.  The  trial  court  found  the 
Intervener's  Judgment  was  rendered  as  al- 
leged; execution  on  It  issued  and  returned; 
that  it  was  stlU  in  force;  that  the  entire 
propnty  of  the  publishing  company  had  been 
seized  under  the  mortgage,  and  disposed  of 
by  l^dale;  that  it  wfts  at  all  times  worth 
more  than  the  amount  <^  the  Judgment  and 
costs;  that  the  mortgage  was  ft»r  money 
loaned  as  alleged;  that  when  it  was  given 
the  officers  of  the  publishing  company  ex- 
pected it  woold  not  be  filed  Immediately,  but 
kept  from  the  knowledge  of  the  public  and 
ita  creditors;  that,  while  no  agreement  was 
made  by  Tyndale  to  that  effect,  he  knew  of 
such  expectation,  and  shared  iu  the  intent; 
that  the  mortgage  was  kept  from  the  record 
from  January  17th  to  March,  1896,  to  pre- 
vent the  public  and  creditors  from  knowing 
of  its  existence,  and  with  tbe  Intent  to  aid 
the  publishing  company  In  contlnannce  of  ita 
business  and  dealings  with  its  creditors;  and 
that  such  Intent  of  Tyndale's  was  fraudulent 
as  to  the  publisblng  company's  creditors,  and 
the  mortgage,  therefore,  void  as  to  the  paper 
company.  Decree  was  entwed  against  Tyn- 
dale for  the  amount  of  the  Judgment  against 
the  publishing  company  and  the  costs  of  this 
action,  and  execution  awarded.  From  this 
decree  is  the  appeal. 

Beyond  all  doubt.  If  Tyndale's  mortgage 
was  fraudulmt  and  void,  as  found  by  the 
court,  it  was  competent.  In  a  proper  proceed- 
ing, to  charge  him,  as  trustee  through  his 
own  wrong  of  the  property  of  the  publishing 
company,  with  the  payment  of  the  Judgment 
i^inst  it.   The  question  remains,  what  right 


had  the  paper  company  to  come  into  this 
tlon,  or  Interfere  with  Its  progresa?  It 
true  that  tbe  paper  company  bad  a  Jndgm 
against  the  publishing  company,  which  i 
unsatisfied,  and  on  wbldi  an  execution  1 
been  returned  nulla  bona.  This,  bowei 
did  not  give  to  tiie  paper  company  any  1 
upon  or  interest  In  any  spedflc  p^so 
property.  It  seems  to  be  well  enough 
tabllshed  tiut  the  right  of  Intervention 
reserved  for  those  who  have  a  distinct  Ic 
Interest  In  the  snbject-mattw  of  tbe  act 
and  in  the  result  of  the  litigation.  Kan 
&  a  P.  R.  Co.  V.  EltBgerald,  33  Neb.  137. 
N.  W.  1100.   In  this  case  It  is  difficult  to 
what  Interest  the  intervener  had  in  tbe  qi 
tion  as  to  whether  or  not  the  publishing  oi 
pany  and  Its  officers  should  be  able  to  i 
vent  the  sale.  The  property  ires  in  tbe  ha: 
of  the  mortgagee,  and  had  been  since 
preceding  September.   It  is  true  that.  If 
mortgage   was   fraudulent,   Tyndale  i 
chargeable,  as  trustee,  with  the  property 
its  proceeds,  and  his  agents  in  whose  pmt 
Blon  it  was  could  have  been  garnished. 
Is  probable,  however,  that  objection  to 
proceeding  by  intervention  was  waived 
answering  to  the  merits  and  by  taking  1 
appeal.    The  objection  taken  Is  not  to 
Jurisdiction  of  Tyndale's  person,  but  to 
sufficiency  of  tlie  facts  alleged  to  cstabl 
a  right  of  recovery  as  to  him.   Tbe  rec 
fails  to  disclose  any  objection  made  or 
ceptlon  taken  to  the  allowance  of  the  fll 
<tf  biterrener'B  petition,  or  any  <A>]ectlon 
fore  answering  to  tbe  merits,  snd  the  obj 
tion  in  die  anawer,  accompanied  by  a  i 
to  the  merits,  without  any  previous  obJ 
tion,  would  seem  too*  late. 

The  question  as  to  tbe  suffidency  of 
evidence  to  sustain  the  finding  ot  the  t 
court  remains.  As  above  stated,  the  t 
court  finds  that  the  mortgage  was  made 
January  17,  1886,  and  was  wlthlield  fi 
record  until  March  12,  1886.  Tbe  allegat 
of  Intervener's  petition  was.  that  the  go 
for  which  Judgment  was  rendered  were  1 
ni^ed  before  this  recording,  and  with 
knowledge  of  the  existence  of  the  mortgs 
The  record  by  no  means  bears  out  this  pi 
It  seems  from  the  evidence  that  the  go< 
were  ordered  by  the  publishing  compi 
on  April  8th,  and  were  fumiahed  on  A] 
28tb,  a  month  and  a  half  after  the  reco 
ing  of  the  mortgage.  No  question  la  rali 
as  to  actual  loaning  of  tlie  mon^,  and  i 
court  finds  that  tiie  defendant  advanced 
The  mortgage  was  on  record,  and,  unless 
intent  to  do  a  harm,  whldi  baroened,  so 
as  any  evidence  taken  In  this  case  dlsdoE 
is  saffldent  to  deprive  tbe  defendant  of  i 
security  taken  for  money  actually  advanc 
then  there  was  no  fraud  on  his  part,  a 
there  can  be  no  recovery  on  the  interveuei 
Granting  that  tbe  evidence  abows  all  tl 
the  court  finds,  viz^^  that  from  Febmaiy  r 
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definite  agreement  to  that  effect.  In  order 
to  avoid  injury  to  the  publishing  company's 
credit  does  that  avail  to  render  the  mort- 
gage fraudulent  as  to  this  debt  tor  mer^ 
chandiee  ordered  by  the  publishing  company 
on  April  8th.  and  delivered  on  April  28th? 
It  must  be  remembered  that  there  is  nobody 
here  objecting  to  this  mortgage  except  the 
Brown  &  Clark  Paper  Company.  There  Is 
DO  creditor  In  existence  whose  claim  accrued 
during  tlie  time  the  mortgage  was  not  of 
record,  so  tar  as  the  evidence  In  this  case 
discloses.  It  does  not  appear,  as  far  as  our 
examination  discovers,  that  the  Brown  & 
(3ark  Paper  Company  had  any  prior  deal- 
ings with  the  publishing  comiutny,  and  cer- 
tainly not  that  It  ever  caused  any  examina- 
tion of  the  records  for  chattel  mortgages 
during  the  time  that  this  one  remained  un- 
recorded. It  even  appears  afl5rmatlvely  that 
this  transaction  of  April  8th  was  the  first  one 
had  between  the  i>arties.  Bvldently,  so  far 
as  ttie  intervener  Is  concerned,  or  any  one 
else  on  this  showing,  no  possible  harm  re- 
salted  from  this  mortgage  not  being  recorded 
from  January  17th  to  March  12th.  Tbat  be- 
ing the  case,  it  is  Impossible  to  see  how  the 
Intent  to  save  the  credit  of  the  publishing 
company,  if  it  existed  on  the  part  of  defend- 
ant Tyndale,  can  be  claimed  as  a  ground  of 
recovery  by  the  Intervener  In  this  case. 

It  Is  therefore  recommended  that  the  Judg- 
ment of  the  district  com^  be  reversed,  and 
ttie  petition  of  intervention  dismissed. 

DAZ  and  EISEPATRIOK,  OQL,  concur. 

Bevcrsed. 


AIXING  T.  WOODAED  et  al. 

(Bapreme  Coort  of  Nebraska.   Dec.  18,  1901.) 

HORTOAQE    FORECLOSmtB  —  PETITION  —  TAX 
CERTIFICATB-F0RBCL08URB  OF  TAX  LIEN. 

1.  That  DO  proceedings  at  law  tiave  been  had 
the  recovery  of  the  debt  secured  by  the  mort- 
gage is  a  material  allegation  fat  a  petition  tor  the 
toredoBure  of  a  mortgage,  and,  when  put  in 
issae,  must  be  proved. 

2.  A  tax  certificate  Is  presnmptive  evidence  of 
the  r^nlarity  of  all  proceedings  leading  up  to 
the  sale,  Inelnding  the  asaeasment  and  levy. 
Merrm  v.  Wright,  59  N.  W.  787.  41  Neb.  851, 

OTCTTUled. 

3.  in  an  action  to  foreclose  a  tax  lien,  by  the 
anignee  thneof.  in  compating  the  amount  due 
there<m  It  is  wror  to  include  snbseQucnt  taxes 
paid  by  the  assignor  snbseqaent  to  the  assign- 
ment. 

Commlaslonertf  Opinion.  D^artment  No. 
3.  Appeal  from  District  Court,  Dawes  Cooo- 
ty;  Westover,  Judge. 

"Not  to  be  officially  reported." 

Action  by  William  R.  Ailing,  trustee, 
against  NdUe  Woodard  and  others.  From 
flie  judgment  the  defendant  Woodard  appeals. 
Beversed. 

AIIct  G.  Fisher,  for  appellant  A.  W. 
Crites.  fnr  appellee. 


ALBERT,  O,  This  action  was  brought  by 
the  plaintiff  to  foreclose  a  real  estate  mort- 
gage executed  by  the  defendant  Nellie  Wood- 
ard. The  New  England  Loan  &  Trust  Com- 
pany intervened,  and  asked  the  foreclosure 
of  a  tax  lien  on  the  premises  by  virtue  of  a 
tax  sale  on  said  premises  to  one  T.  A. 
Thompson,  who,  on  the  lat  day  of  October, 
1803,  assigned  the  certiOcate  of  such  sale  to 
one  I.  C.  Cannon,  who.  It  is  alleged,  on  or 
about  the  1st  day  of  June,  1807,  assigned 
said  certificate  to  the  Intervener.  The  de- 
fendant Nellie  Woodard  denied  all  the  al- 
legations both  of  the  petition  of  the  plaintiff 
and  tbat  of  the  intervener.  The  trial  court 
found  In  favor  of  the  plaintiff,  and  that  Its 
mortgage  was  a  second  lien  on  the  premises, 
and  In  favor  of  the  Intervener,  and  that  it 
had  a  first  lleo.  The  premises  were  sold  un- 
der the  decree,  and  the  sale  confirmed.  The 
defendant  Nellie  Woodard  brings  the  case 
here  on  appeal. 

As  against  the  decree  la  favor  of  the  plaln-- 
tiff  it  is,  urged  that  there  is  a  total  want  of 
proof  in  support  of  the  allegation  of  the  pe- 
tition that  proceedings  at  law  have  been  had 
for  the  recovery  of  a  debt  secured  by  the 
mortgage.  This  Is  a  material  allegation,  and 
was  put  in  Issue  by  the  answer,  and  is  whol- 
ly unsupported  by  the  evidence.  Under  the 
repeated  holdings  of  this  court,  such  omis- 
sion is  fatal  to  plaintiff's  decree.  Kirby  v. 
Schrader,  58  Neb.  318,  78  N.  W.  616;  Jones 
V.  Burtls,  57  Neb.  604,  78  N.  W.  261,  As 
against  the  decree  In  favor  of  the  Intervener, 
It  Is  urged  that  there  is  no  competent  evi- 
dence of  any  levy  or  assessment.  The  cer- 
tificates Issued  to  the  purchaser  by  the  treas- 
urer In  pursuance  of  the  tax  sale,  under 
which  the  intervener  claims,  was  received  In 
evidence.  Section  116  of  the  revenue  act 
(Comp.  St.  1901,  c.  77,  art  1)  provides  that 
such  certificate  "shall  be  presumptive  evi- 
dence of  the  regularity  of  all  prior  proceed- 
Inga"  The  phrase,  "all  prior  proceedings," 
in  our  opinion.  Includes  every  step  leading 
up  to  the  tax  sale,  including  the  levy  and 
assessment  In  tliat  view  of  the  case  the 
evidence  is  sufficient  on  the  point  named. 
The  tax  sale  to  Thompson  took  place  Novem- 
ber 7,  1892.  The  certificate  was  assigned  to 
Gannon  October  1,  1893.  On  October  23. 
1893,  Thompson  paid  the  taxes  for  1892.  and 
on  the  11th  day  of  June,  1894,  paid  the  taxes 
of  1893.  Both  of  these  payments  were  made 
after  the  assignment  of  tbe  certificate  to 
Cannon,  and  both,  with  Interest  thereon,  are 
Included  In  the  amount  found  due  the  inter- 
vener. In  this,  we  think,  there  was  error. 
Whatever  may  have  been  the  reason  tor  the 
payment  of  these  taxes  by  Thompson  after 
his  assignment  of  the  certificate,  It  is  clear 
to  our  minds  tbat  such  payments,  on  the 
state  of  facts  shown  by  tbe  record,  did  not 
Inure  to  the  benefit  of  the  holder  of  the  cer< 
tfficate  to  such  an  extent  as  to  make  them 
available  to  him  in  an  actlc^tOt/^ftsetlose 
his  tax  Hen.  ThereDfiii^d, 
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why  this  should  be  Included  In  the  decree, 
but  no  such  reason  appears  in  the  record. 
The  amount  paid  at  the  time  of  the  tax  sale, 
as  shown  by  the  tax  certificate,  was  $20.44. 
There  Is  do  evidence  of  the  payment  of  any 
subsequent  taxes  by  the  holder  of  such  cer- 
tificate. The  decree  of  the  intervener  should 
have  been  for  ^.44,  with  Interest  accord- 
ing to  law. 

The  notice  to  redeem  Introduced  In  evi- 
dence is  dated  July  20,  1894,  and  recites  that 
"the  undersigned  being  now  in  possession 
of  and  owner  of  said  certificate  of  purchase," 
and  Is  signed  by  Thompson,  the  original  pur- 
chaser of  the  tax  sale.  The  defendant  In- 
sists that  the  recital  In  such  notice  Is  con- 
clusive on  the  Intervener  that  Thompson  was 
the  owner  of  the  certificate  at  the  date  of 
the  notice,  and  that,  as  the  record  falls  to 
show  an  assignment  by  him  to  any  person 
after  that  date,  there  is  a  failure  to  prove 
that  the  Intervener  Is  the  owner  of  the  tax 
lien.  We  do  not  concur  In  that  view.  It 
Is  clearly  shown  In  evidence  that  Thompson 
assigned  the  certificate  to  Cannon  October  1, 
1883.  Why  he  thereafter  gave  the  notice  to 
redeem,  or  why  it  was  introduced  in  evi- 
dence, we  are  unable  to  understand,  but  that 
Its  introduction  la  not  conclusive  as  claimed, 
by  the  defendant,  to  our  minds,  Is  clear. 
Objections  are  also  urged  to  the  order  of 
confirmation  of  the  sale  for  the  satisfaction 
of  the  decree,  but,  as  the  decree  must  be 
reversed.  It  would  serve  no  good  purpose  to 
dlscuea  tbem. 

In  view  of  the  record,  we  recommend  that 
the  decree  of  the  district  court,  both  as  to 
the  plaintiff  and  the  Intervener,  be  reversed, 
and  the  cause  remanded  for  further  proceed- 
ings according  to  law. 

AMES  and  DUFFm  OC.,  concur. 

Rereraed  and  remanded. 


MIZNBR  T.  SCHOOL  DIST.  NO.  11  OF 

SHERMAN  COUNTY  et  al. 

(Supreme  Court  of  Nebraska.  Dec.  18.  1901.) 

SCHOOL  DISTRICT— RE8IDBNCB   Or  PUPILS- 
ATTBHDANCB— WRONOPUL  BXCLTJ- 
aiOM— INJUNCTION. 

1,  Evidence  examined,  and  held  anfficient  to 
support  a  finditu;  of  the  court  that  a  child  was 
a  bona  flde  resident  of  a  school  district 

2.  The  father  of  a  child  of  school  age,  or  one 
standinK  in  loco  parentis  to  the  child,  may  main- 
tain an  action  to  compel  the  directors  of  a  Bchool 
disjtrict  to  allow  the  child  to  attend  a  echooi  of 
which  auch  child  Is  a  bona  fide  resident. 

8.  Where  a  child  of  school  age  is  wrongfully 
denied  admis&ion  to  the  public  school  of  a  dis- 
trict, an  injunction  maj  properly  issue  to  re- 
etrnin  the  directors  of  the  school  from  inter- 
fering with  her  attendance. 

Commissioners'  Opinion.  Department  No. 
8.  Appeal  from  District  Court,  Sherman 
County;   Sullivan,  Judge. 

"Xot  to  be  officially  reported." 

Action  by  William  MIzner  against  School 
District  No.  11,  of  Sherman  county,  and  oth- 


ers. Judgment  for  plaintUf,  and  defendants 
appeal.  Afiirmed. 

Wall  &  Williams,  for  appeUanta.  H.  J. 
N^tatlngal^  for  appellee. 

DUFFIE,  a  The  facts  in  this  case  are 
few,  and  practically  undisputed.  The  de- 
fendants Nlles,  Ryerson,  and  Zahn  constitute 
the  school  board  of  School  District  No.  11  of 
Sherman  county.  Neb.  William  MIzner,  the 
plalntlfT,  iB  a  resident  of  said  district  Ivy 
Bellinger  Is  his  aister-ln-law,  and  came  to 
reside  with  him  some  time  In  December, 
1899.  Ell  Bellhiger,  the  father  of  Ivy  Bel- 
linger, was  a  resident  of  Custer  county.  Neb., 
and  a  bona  flde  resident  of  District  No.  132 
of  Custer  county,  and  Ivy  resided  with  her 
father  and  attended  school  In  Custer  county 
up  to  about  December  1,  1899,  After  Ivy 
came  to  live  with  the  plaintiff,  she  com- 
menced to  attend  school  In  District  No.  11  In 
Sherman  county.  No  permission  was  sought 
or  obtained  from  the  school  board.  After 
having  attended  the  school  for  some  time, 
the  members  of  the  board  met  and  passed  a 
resolution  prohibiting  her  attendance,  and 
then  ejected  her  from  the  school.  There- 
upon this  action  was  brought  to  restrain  the 
defendants  from  interfering  with  her  attend- 
ance, and  to  restrain  them  from  ejecting  her 
from  the  school,  or  denying  her  the  privileges 
thereof.  Upon  a  bearing  the  court  entered 
a  decree  In  favor  of  the  plaintiff,  and  en- 
Joined  the  defendants  from  interfering  with 
Ivy's  attendance  at  schooL  From  this  decree 
the  defeudants  have  appealed  to  this  court 

Appellants  insist  that  Ivy  Belliqger  is  not 
a  bona  fide  resident  of  School  District  No. 
11,  and  not  entitled  to  the  privileges  of  the 
school  to  that  district,  except  with  the  con- 
sent of  the  school  board  and  the  payment  of 
tuition.  The  court  found  the  facts  as  fol- 
lows: "First  That  the  parents  of  the  child. 
Ivy  Bellinger,  are  now,  and  for  more  than 
three  years  last  past  have  been,  residents  of 
Custer  County,  Nebraska.  Second.  That  the 
plaintiff,  at  the  time  this  suit  was  begun,  and 
for  a  period  prior  thereto,  was  a  resident  of 
Sherman  county,  and  of  School  District  No. 
11  of  Sherman  county.  Third.  That  on  or 
about  December  2,  1S99,  the  parents  and  the 
plaintlfT  with  the  child  entered  Into  an  agree- 
ment whereby  it  was  agreed  by  the  parents 
that  the  child  should  make  her  home  with 
the  plaintiff  at  his  home  In  School  District 
No.  11,  and  In  pursuance  thereof  the  child 
began  to  make  her  home  with  the  plaintiff 
in  said  school  district  on  December  2,  1899. 
Fourth,  That  at  the  time  the  agreement  was 
made  between  the  plaintiff  and  the  parents, 
and  at  the  time  the  child  began  living  with 
plalntlfF,  no  definite  time  within  the  under- 
standing of  the  parties  was  fixed  as  to  when, 
if  at  all,  she  should  leave  the  home  of  the 
plaintiff,  but  that  she  should  abandou  the 
home  of  her  parents  under  and  in  pursuance 
of  said  contract  wlthontyany.  Intradpn  to  im- 
mediately retui^itd^tfiti\td£^Qgffie  parenta, 
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or  to  retom  at  any  definite  or  fixed  time.  It 
ever.  Flftb.  Tbat  tbe  child,  Ivy  Bellinger, 
at  tbe  time  t&e  suit  was  Instituted,  was  a 
resident  of  School  District  No.  11,  and  that 
at  said  time  she  was  of  tbe  age  of  sixteen 
rears.  Sixth.  That  the  school  board,  at  the 
time  the  suit  was  instituted,  threatened  and 
were  about  to  prevent  her  by  force  from  at- 
tending the  school  of  said  district."  We 
think  that  the  evidence  would  have  war- 
runted  the  court  In  going  farther,  and  find- 
ing that  there  was  a  definite  agreement  be- 
tween the  plaintiff  and  Ivy  Bellinger  and  her 
parents  that  she  was  to  live  with  him  untD 
slie  attained  the  age  of  21  years,  and  that 
during  that  time  he  was  to  care  for  her  as 
a  member  of  his  own  family.  Under  the 
facts  found,  we  have  no  doubt  that  Ivy  Bel- 
linser  was  a  bona  fide  resident  of  the  dis- 
trict It  is  true  that  the  home  of  a  child 
is  usually  with  Its  parents,  but  this  is  not 
always  the  case.  A  guardian  may  be  ap- 
pointed for  a  child  whose  parents  are  living, 
and  in  such  case,  If  the  ctilld  resides  with 
tbe  guardian,  the  residence  of  the  guardian 
would  be  tbe  residence  of  the  child.  So,  too, 
a  child  may  be  adopted,  and  the  residence 
of  its  adopted  parents  would  be  the  resi- 
dence of  tbe  child.  Where,  as  In  this  case, 
the  child,  with  the  consent  of  her  parents, 
goes  to  live  In  the  family  of  another  as  a 
member  of  the  family,  and  under  an  agree- 
ment that  that  is  to  be  her  home,  and  she 
Is  to  be  cared  for  and  provided  with  school 
facilitlea,  she  becomes  a  bona  fide  resident 
of  the  district  where  living,  and  the  person 
with  whom  she  resides  occupies  the  relation 
of  a  parent,  stands  In  loco  parentis,  and  may 
demand  for  her  every  right  td  which  his  own 
natural  child  la  entitled.  It  Is  Insisted,  how- 
ever, that  if  this  be  so,  the  action  cannot 
be  maintained  in  the  name  of  tbe  plaintiff; 
that  it  should  have  been  instituted  and  prose- 
coted  in  the  name  of  Ivy  Bellinger;  that  she 
Is  tbe  real  party  in  interest  As  we  have 
already  seen,  the  plaintiff  stands  in  loco 
parentis  to  this  child.  Not  only  was  it  his 
privilege,  but  it  was  his  duty,  under  his 
agreement  with  her  and  her  parents,  to  see 
that  she  received  snch  school  facilities  as 
the  district  afforded.  It  would  scarcely  be 
claimed  tbat  tbe  plaintiff  would  not  have  a 
right  of  action  against  the  defendants  If 
they  denied  to  his  own  child  the  school 
facilities  offered  by  the  district.  In  this  day 
and  age  It  is  everywhere  recognized  tbat 
the  parent  Is  as  much  interested  in  the  edu- 
cation of  his  children  as  are  the  children 
themselTes;  and  whenever  access  to  a  public 
school  is  refused  or  denied  a  child  no  court 
would  deny  the  parent  relief  on  the  ground 
tbat  he  has  not  sufiSdent  Interest  in  the 
education  of  his  child  to  entitle  him  to  bring 
and  maintain  an  action  to  seenre  his  legal 
rights  In  that  regard. 

Again.  It  Is  nrged  that  Injunction  will  not 
He:  that,  conceding  the  right  of  Ivy  Bel- 
Vnger  to  attend  the  scbool,  and  the  denial 


of  that  right  by  the  defendants,  the  proper 
action  Is  mandamus,  and  that  equity  will 
not  Interfere  to  afford  relief.  No  one  will 
attempt  to  deny  the  rule  that  where  an 
adequate  remedy  at  law  exists,  equity  vrlll 
not  interfere;  but  did  the  plaintiff  have  an 
adequate  remedy  at  law  In  this  case?  Was 
there  any  legal  remedy  which  offered  the 
full,  adequate,  and  speedy  relief  to  which 
tbe  plaintiff  was  entitled?  Ivy  was  past  16. 
Her  school  days  were  nearly  over.  She  was 
entitled  to,  and  the  plaintiff  had  the  legal  right 
to  demand  that  she  should,  attend  this  school 
from  day  to  day.  A  denial  of  school  facili- 
ties is  a  serious  matter.  Tbe  damage  cannot 
be  measured  in  dollars  and  cents.  No  money 
compensation  would  adequately  recompense 
one  for  a  failure  to  receive  even  such  an 
education  as  Is  afforded  by  our  common 
schools.  Tbe  only  speedy  and  adequate  re- 
lief offered  to  the  plaintiff  was  a  resort  to 
tbe  extraordinary  remedy  of  an  injunction. 
Under  the  circumstances,  we  think  that  he 
was  entitled  to  appeal  to  the  equity  side  of 
the  court  for  this  remedy.  As  before  stated, 
no  court  of  law  could  adequately  measure 
the  damage  which  he  or  Ivy  might  sustain 
by  being  expelled  from  the  school,  by  being 
denied  an  education.  There  Is  probably  no 
other  case  where  the  court  would  so  quickly 
extend  to  the  aid  of  the  plaintiff  Its  full 
powers.  We  are  satisfied  tbat  the  evidence 
fully  warrants  tbe  findings  of  the  courts,  and 
that  these  findings  fully  support  the  leg».\ 
conclusions  reached. 

We  therefore  recommend  tbat  the  decree 
appealed  from  be  affirmed. 

ALBBBT  and  AMBS.  (XX,  concur. 
Affirmed. 


KIRBY  V.  WATERMAN  et  aL 
(Su^eroe  Court  of  South  Dakota.   July  22, 

1903.) 

MUNICIPAL  CORPORATIONS— SPECIAL  ASSESS- 
MENTS—8ALB  OF  LAND  FOR  NONPAYMENT- 
PRIORITY  OF  DEED  OVER  EXISTING  MORT- 
QAOE— DBED-SIONATURB— SBAL-NOTICE. 

1.  Deeds  executed  by  a  city  for  tbe  nonpay- 
ment of  assessments  for  local  improvements 
convey  title  superior  to  an  existing  mortgage 
on  the  property. 

2.  The  law  of  1800  being  simply  a  reviuon 
of  the  law  defining  the  powers  and  duties  of 
cities  relating  to  making  local  improvements 
and  levying  special  assessments  therefor,  con- 
stituting Comp.  Laws  1887,  §S  959-990,  which 
declared  that  assesunents  should  be  a  lien  on 
the  property,  a  mortgaj:?  on  city  property  exe- 
cuted subsequent  to  1887,  and  before  the  law 
of  1890,  was  not  affected  by  such  later  act. 

3.  Laws  1890.  p.  98,  c.  37,  art  10.  g  32,  pre- 
scribes the  forms  of  a  deed  conveying  land  for 
the  nonpayment  of  special  asKes.'iments,  and 
concludes  as  follows:  "In  testimony  whereof 
the  city  treasurer  •  •  •  has  hereunto  set 
his  hand  and  seal."  etc.  Section  34.  p.  99,  pro- 
vides that  tbe  deed  shall  be  executed  under 
the  "band"  of  the  city  treasurer,  attested  by 
the  city  auditor  under  tbe  seiri  ^o£.jUie^kity. 

I  Held,  that  the  omi8sioil^ia)(ztb«y%aaQCt^rg^- 
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nature  of  the  city  treasurer  constitutes  no  de- 
fect ID  the  deed. 

4.  Since  the  law  of  1890  relating  to  apecia) 
assessments  for  local  improvements,  and  pro- 
Tiding  for  the  sale  of  land  for  the  noupajrment 
of  assessments  levied  thereon,  makes  no  provi- 
sion for  the  eiving  of  notice*  to  the  person  in 
whose  name  the  land  is  as&e&eed  that  a  deed 
thereof  will  be  demanded,  and  since  Laws  1891, 
p.  68j  c.  14,  S  121,  re4}nirmg  the  iiolder  of  a  tax 
certificate  to  give  notice  before  obtaining  a  tax 
deed,  is  not  applicable  to  the  sale  of  land  for 
the  nonpayment  of  special  assesements,  a  deed 
by  a  city  for  the  nonpayment  of  assessments  la 
valid,  without  the  giving  of  any  notice  that  a 
deed  will  be  demanded. 

5.  The  execution  of  a  deed  by  a  city,  convey- 
ing land  for  the  nonpayment  of  special  assess- 
ments, is  prima  facie  evidence  of  the  giving  of 
T^oticc  to  the  peraon  in  whose  name  the  land  waa 
otiRessed  that  a  deed  would  be  demanded,  if 
any  such  notice  were  required. 

Appeal  from  Circuit  Court,  Hinnehaba 
Comity. 

Action  by  Ella  Kixbj  against  B.  L.  Water- 
man and  otfaers.  From  a  Jndgment  for  plain- 
tiff, defendant  Waterman  appeals.  Affirmed. 

Davis,  Lyon  &  Gates,  for  appellant  Joe 
KIrby,  for  respondent 

COBSON,  J.  This  is  an  action  to  qnlet 
title  to  a  certain  city  lot  In  the  city  of  Sioax 
Falls,  to  which  tbe  plaintiff  claims  title  by 
virtue  of  two  certain  city  deeds  executed  for 
street  assessments,  and  a  county  treasurer's 
deed  for  taxes  levied  for  count?  and  state 
purposes.  Findlags  and  Judgment  were  in 
favor  of  tbe  plaintiff,  and  tbe  defendant  Wa- 
terman appeals.  The  findings  of  the  court 
are,  in  substance,  as  follows:  That  in  Feb- 
ruary, 1889,  one  Peter  Ferguson,  then  tbe 
owner  of  tbe  lot,  mortgaged  the  same  for 
$575,  which  mortgage  was  duly  recorded; 
that  afterwards  the  mortgage  was  assigned 
to  the  defendant  Waterman,  who  Is  the  pres- 
ent owner  thereof;  that  on  December  5,  1892, 
the  property  was  legally  sold  by  the  city 
treasurer  of  Sioux  Falls  for  the  nonpayment 
of  an  assessment  for  local  Improvements 
made  August  16,  1892,  and  also  for  an  ns- 
seaament  for  local  Improvements  made  Au- 
gust 25.  1892,  and  that  certificates  of  pur- 
chase were  duly  Issued  and  deeds  duly  ex- 
ecuted for  the  same  on  December  11,  1894, 
and  that  said  deeds  were  duly  recorded; 
that  for  more  than  three  years  last  past  the 
plaintiff  has  been  in  the  open  and  notorious 
possession  of  tbe  said  property,  claiming  title 
thereto  under  said  tax  deeds;  that  the  plain- 
tiff Is  the  absolute  owner  In  fee  simple  of 
said  property;  that  tbe  Hen  of  the  said 
mortgage  of  defendant  Waterman  has  been 
extinguished  by  reason  of  said  tax  deeds; 
and  that  the  defendants  have  no  Interest  in 
tbe  said  property.  The  court  concluded  that 
the  plaintiff  is  the  absolute  owner  in  fee  sim- 
ple of  said  property;  that  tbe  defendants 
have  no  right,  title,  or  lien  therein;  and  that 
the  said  mortgage  of  the  defendant  Water- 
man is  extinguished  and  of  no  validity  aa 
against  tbe  plaintiff. 

Defendant  Waterman  requested  the  court 


to  make  certain  Qndlngs,  and  to  make  tbi 
following  conclusion  of  law,  among  ottaen 
That  the  mortgage  now  owned  by  the  uii 
Waterman  is  a  valid  and  subsisting  ttei 
upon  tbe  said  premises,  and  paramount  aw 
superior  to  the  claim  of  the  plaintiff.  Thi 
findings  and  conclusions  requested  were  de 
nied  by  tbe  court,  and  tbe  mllng  denybij 
the  same  is  assigned  as  error.  Tbe  appel 
lant  contends  that  as  his  mortgage  was  ex 
ecnted  in  1S89,  and  the  re^ndent's  deed 
executed  for  special  assessments  tor  Ini 
prorements  made  in  1892,  under  a  law  tba 
had  no  existence  until  1890,  tbe  Uen  of  tb 
appellant's  mortgage  was  superior  and  pan 
mount  to  the  title  acquired  by  responden 
nnder  ber  two  city  deeds.  Respondent  in 
sists,  however,  that  the  title  conveyed  b; 
the  two  city  deeds  was  superior  and  para 
mount  to  tbe  U«d  of  the  mortgage.  8h 
also  InalatB  that  tbe  debt  for  wblcb  the  morl 
gage  was  executed  was  barred  by  the  statat 
of  limitations,  and  that  the  lien  of  tbe  morl 
gage  was  also  barred,  and  hence,  asson 
log  that  plaintiff's  mortgage  at  tbe  time  th 
two  city  deeds  were  executed  constituted 
superior  and  paramount  lien  at  the  tim 
this  action  was  commenced,  it  had  cease 
to  constitute  snch  Hen  by  reason  of  its  bein 
so  barred  by  the  statute.  We  are  of  tb 
opinion  that  the  appellant's  contention  cannc 
be  sustained,  and  that  tbe  reqtondent  I 
right  In  Insisting  that  the  title  conveyed  b 
tbe  two  deeds  was  superior  and  paramour 
to  the  Hen  of  tbe  plaintiff's  mortgage,  eve 
assuming,  for  the  purposes  of  tbls  dedsloi 
without  deciding,  that  tbe  defendant's  mor 
gage  was  not  barred  by  tbe  statute  of  limlb 
tions,  and  was  a  valid  and  subsisting  mor 
gage,  at  the  time  of  the  commencement  c 
tbe  action.  A  party  who  loans  money  upo 
city  property,  secured  by  mortgage,  takes  tb 
security  subject  to  tbe  right  of  tbe  dtr  i 
Improve  Its  streets  and  alleys,  and  to  lev 
special  assessments  thereon,  and  enforce  tli 
collection  by  a  sale  of  tbe  property.  It  I 
uniformly  held  by  the  courts  that  a  part 
loaning  money  upon  real  property,  and  tal 
lug  a  mortgage  as  security  therefor,  tak( 
the  same  subject  to  tbe  rights  of  tbe  stat 
county,  and  municipality  to  levy  taxes  ther 
on  for  the  support  of  the  same;  and  we  st 
no  reason  why  the  same  rule  afaould  n< 
apply  to  assessments  made  for  street  Id 
provements,  where  a  mortgage  is  taken  upc 
the  property,  though  executed  before  tbe  in 
provements  were  made  or  ordered.  It  i 
too  well  settled  to  require  tbe  citation  of  ai 
tborlties  that  the  property  of  one  purchase 
before  tbe  ordering  and  making  of  street  Id 
provements  Is  subject  to  an  assessment  ft 
such  improvements,  and  a  mortgagee  can  o 
cupy  no  better  position  than  the  owner  of  tt 
property.  No  case  has  been  called  to  our  a 
tentlon  supportiDg  tbe  views  of  tbe  appellan 
and  we  think  none  can  be  found. 

It  is  contended  hy.  tbe  anpellant  that  tt 
lav  laid  ctopsete^kMfi)iig>gDSiner  t.  Ande 
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•on.  1  S.  D.  539,  47  X.  W.  957,  11  L.  E.  A. 
317,  shonld  be  applied  to  the  case  at  bar, 
bat  we  are  of  the  opinion  that  the  role  estab- 
Itsbed  in  that  case  has  no  application  to  tbe 
case  now  before  tis. 

The  appellant  further  contends  that,  by 
reason  of  the  fact  that  his  mortgage  was  ex- 
ecuted  prior  to  the  passage  of  the  law  of 
1890,  Ms  rights  cannot  be  affected  by  the 
proTislons  of  that  law,  bat  this  contention  is 
untenable.  The  act  of  1890  la  simply  a 
terisloD  of  the  law  deSnlng  the  powers  and 
dntles  of  the  cities  relating  to  making  Im- 
provements  and  levying  special  assessments 
enacted  In  1887,  and  constituting  sections  96j 
to  999,  InclnslTc,  of  the  Compiled  Laws  of 
1887.  Section  979,  after  prescribing  the  du- 
ties of  the  dty  officers  relating  to  sach  as- 
sesnments,  declares,  "Said  assessments  so 
made  and  returned  If  approved  by  the  coun- 
cil shall  be  a  lien  upon  said  lots  and  parcels 
of  land  on  and  after  such  approval."  At  the 
time,  therefore,  the  appellant's  mortgage  was 
executed,  the  dty  was  given  a  Hen  upon  all 
property  for  Improvements  ordered  made  by 
the  dty,  and  the  law  of  1890  made  similar 
provisions.  The  law  of  1890,  having  imposed 
no  new  obligations  upon  parties  holding  mort- 
gageA  upon  such  property,  did  not  change  the 
rights  of  the  appellant 

It  Is  further  contended  by  the  appellant 
that  the  deeds  made  by  the  dty  were  void 
upon  their  face,  for  the  reason  that  the  dty 
treasurer  did  not  affix  thereto  his  <^cial 
seal;  and  in  support  of  this  contention  he 
calls  onr  attention  to  section  32,  art  16,  c. 
37.  p.  98,  of  the  Laws  of  1800.  The  form  of 
the  deed  therein  prescribed  concludes  as  fol- 
lows: "In  testimony  whereof  the  city  treas- 
urer of  the  city  of   has  hereunto  set 

hia  band  and  seal  on  the  day  and  year  afore- 
aald."  There  would  be  merit  In  the  appel- 
lant's contention  were  It  not  for  the  provi- 
sions of  section  34  of  the  same  article  (page 
90),  which  reads  as  follows:  "The  treasurer 
shall  Issue  to  tbe  owner  thereof  a  deed  In 
the  name  of  the  dty  as  provided  in  section 
32  of  this  article  which  deed  shall  be  execut- 
ed under  his  hand  and  the  execution  shall  be 
attested  by  the  city  auditor  under  the  seal  of 
the  dty  and  such  deed  shall  vest  in  the 
grantee  an  absolute  estate  in  fee  simple  in 
such  land,  subject,  however,  to  all  claims 
which  the  state,  county  or  city  may  have 
thereon  for  taxes  and  shall  be  presumptive 
evidence  of  tbe  fads  therein  recited  and 
prima  fade  evidence  of  the  regularity  of  all 
the  proceedings."  While  there  Is  apparently 
a  conflld  between  the  form  of  the  deed  as 
given  In  section  32  and  the  manner  of  exe- 
cuting the  same  prescribed  by  section  34, 
we  are  of  the  opinion  that  the  latter  sec- 
tion must  control.  It  being  the  latest  ex- 
pression of  the  legislative  will.  Mr.  Suther- 
land. In  his  work  on  Statutory  Construction, 
In  speaking  on  this  subject,  says:  "If  a  con- 
filct  exists  between  two  statutes  or  provl- 
■sknta,  the  earlier  In  enactment  or  position  Is 


repealed  by  the  latter.  •  •  •  Where  there 
is  an  Irreconcilable  conflict  between  different 
sections*  or  parts  of  the  same  statute,  tlie 
last  words  stand,  and  those  which  are  In  con- 
flict with  them,  bo  far  as  there  Is  a  conflict, 
are  repealed;  that  is,  the  part  of  the  stat- 
ute later  In  position  in  tbe  same  act  or  sec- 
tion Is  deemed  later  In  time,  and  prevails 
over  repugnant  parts  occurring  before, 
though  enaded  and  to  take  effed  at  the  same 
time."  Sutherland  on  Statutory  Construction, 
t  160.  It  will  be  noticed  that  by  section  84 
of  article  16,  above  referred  to,  the  deed  is  to 
be  executed  under  the  hand  of  the  treasurer 
and  to  be  attested  by  the  dty  auditor  under 
the  seal  of  the  dty.  The  omission  of  the 
seal,  therefore,  to  the  signature  of  the  treas- 
urer constitutes  no  defect  in  the  execution  of 
the  deeds  as  they  are  attested  by  the  dty 
auditor  under  the  seal  of  the  dty  as  provided 
in  sedion  34. 

Appellant  further  contends  that  the  court 
erred  In  not  making  the  findings  and  con- 
clusions of  law  presented  by  the  appellant, 
but,  in  the  view  we  take  of  the  ease,  the 
court  was  clearly  right  in  refusing  to  make 
tbe  findings  and  conclusions  requested. 

The  learned  counsel  for  the  appellant  fur- 
ther contends  that  it  does  not  affirmatively 
appear  that  the  notice  was  given  that  deeds 
would  be  demanded  prior  to  the  execution 
of  the  same  as  provided  by  section  121,  c.  14, 
p.  68,  Laws  1891.  There  appears  to  be  no  pro- 
vision in  the  law  of  1890  for  giving  such  no- 
tice before  taking  out  the  deed  as  Is  provid- 
ed in  the  section  above  referred  to,  and  that 
sedion  seems  to  apply  only  to  deeds  exe- 
cuted by  the  county  treasurer.  It  will  be 
noticed  that  the  term  "taxes"  Is  used  in  the 
section,  but  there  Is  in  terms  do  reference 
to  delinquent  assessments  for  dty  improve- 
ments. This  court  would  not  be  Justified, 
therefore,  In  holding  that  the  law  requiring 
such  notice  under  the  general  taxation  law 
applies  to  deeds  executed  for  delinquent  city 
assessments.  The  Legislature  having  provid- 
ed the  method  for  assessing  and  collecting 
assessments  for  dty  improvements,  the  deed 
to  be  executed  therefor,  and  the  effect  of  such 
deed,  presumptively  has  provided  all  the  safe- 
guards It  intended  for  the  protection  of  the 
owners  of  property;  and  If,  therefore,  tbe 
law  Is  defective,  the  Legislature  alone  can 
provide  the  remedy.  There  may  be,  and 
probably  is,  the  same  reason  for  requiring 
notice  to  be  given  to  the  owner  or  occupant 
of  city  property  that  a  deed  for  delinquent 
dty  assessment  will  be  demanded  If  the  prop- 
erty is  not  redeemed  within  the  time  sped- 
fled,  that  Is  required  In  the  case  of  sale  by 
the  county,  but  that  Is  a  question  entirely 
within  the  discretion  of  the  I^eglslature.  If, 
however,  such  a  notice  was  rer,ulred,  the  ex- 
ecution of  the  deed  Is  prima  fade  evidence 
that  the  same  was  given,  and  there  being  no 
evidence  In  the  record  showing  that  It  was 
not  given,  the  contention  of  4he  ajHiellant 
cannot  be  sustelnedigitizedbyVoOOQ^lC 
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Tbe  appellant,  In  Us  brief,  discusses  at  con- 
siderable length  the  validity  of  tbe  county 
tax  deed;  but  as  the  court  made  no  End- 
ing as  to  that  deed,  and  based  its  decision 
entirely  upon  tbe  city  tax  deeds,  it  will  not 
be  necessary  to  further  consider  the  county 
treasurer's  deed.  The  city  assessment  deeds 
being  valid,  tbe  court  was  clearly  right  in 
holding  plaintiff's  title  thereunder  superior 
and  paramount  to  the  Uen  of  the  defendants 
mortgage. 

The  judgment  of  the  court  below  and  order 
denying  a  new  trial  are  affirmed. 


RAJf SDBLL  T.  DUXBSBBT. 
(Supreme  Court  of  South  Dakota.  July  22, 

1903.) 

ACnONS-SERVICBI    OF    BUHM0N3-TRIAL  BT 
BTIPUXATION— VOLUNTARY  APPEAR- 
ANCE—JURISDICTION. 
1.  Comp.  Laws  1887,  {  4892,  provides  that 
civil  actions  shall  be  commenced  by  service  of 
summons;  and  section  4904  provides  that  from 
the  time  of  the  service  tbe  court  is  deemed  to 
have  acquired  jurisdiction,  and  that  a  volun- 
tary appearance  of  a  defendant  is  equivalent 
to  personal  service  of  the  snmmons  ou  him. 
Helel,  that  where  a  cause  in  justice  court  was, 
by  agreement  between  the  parties,  transferred 
to  the  circnit  court,  and  there  tried,  the  latter 
court  had  jurisdiction,  inasmuch  as  the  voluntary 
appearance  of  the  defendant  was  equivalent  to 
the  service  of  a  snmmons  on  him. 
Corson.  J.,  dissenting. 

Appeal  from  Circuit  Court,  McCook  Coun- 
ty. 

Action  by  H.  A.  Bamsdell  against  Hartwell 
Ouxberry.    On  rehearing.  AfUrmed. 
For  original  opinion,  see  85  N.  W.  221. 

J.  N.  Grow  and  J.  L.  Hannett,  for  appel- 
lant  E.  H.  Wilson,  for  respondent 

HANEY,  P.  J.  The  questions  presented 
by  this  appeal  are  stated  In  our  former  de- 
cision. Ramsdell  v.  Duxberry,  14  S.  D.  222, 
85  N.  W.  221.  The  views  therein  expressed 
are  adhered  to,  except  as  to  tbe  conclusion 
that  tbe  lower  court  was  without  jurisdiction 
because  do  summons  In  tbe  action  was  ac- 
tually Issued.  Tbe  court  not  only  had  au- 
thority to  bear  and  determine  tbe  class  of 
controversies  to  wbicb  tbe  one  presented  by 
the  pleadings  belonged,  but  it  bad  authority 
to  hear  and  determine  that  particular  con- 
troversy, provided  the  parties  to  be  affected 
by  Its  judgment  had  proper  notice  of  the 
hem'ing.  There  was  no  want  of  jurisdiction 
as  to  tbe  subject-matter,  the  only  question 
being  as  to  tbe  jurisdiction  of  the  parties. 
Id  this  state  civil  actions  are  commenced  by 
tbe  service  of  a  summons.  Corap.  Laws  1S87, 
§  4892.  "From  the  time  of  the  eervice  of  the 
summons  In  a  civil  action,  or  the  allowance  of 
a  proTlsional  remedy,  the  court  is  deemed  to 
have  acquired  Jurisdiction,  and  to  liave  con- 
trol of  all  the  subsequent  proceedings.  A 
voluntary  appearance  of  a  defendant  Is 
equivalent  to  personal  service  of  tbe  sum- 
mons upon  blm."   Id.  I  4001.   In  tUs  case 


there  was  certainly  a  voluntary  appearance 
of  the  defendant,  which.  In  the  plain  lan- 
guage of  the  statute,  was  "equivalent  to  tbe 
service  of  the  summons  upon  him."  In  otiier 
words,  by  reason  of  defendant's  voluntary  ap- 
pearance, a  summons  was.  In  law,  personally 
served,  and  the  action  was,  by  operation  of 
law,  thereby  commenced.  The  whole  of  any- 
thing embraces  all  of  its  parta.  If  a  voluntary 
appearance  Is  equivalent  to  personal  service  of 
a  summons,  it  Is  equivalent  to  everytliing  In- 
volved In  the  personal  service  of  a  summons. 
Including  Its  preparation  by  tbe  party  or  his 
attorney.  With  respect  to  dvll  actions  in 
tbe  circuit  court,  it  is  scarcely  accurate  to 
speak  of  the  summons  as  lielng  issued.  It 
does  not  emanate  from  the  court  or  Its  clerk. 
It  Is  merely  prepared  and  subscribed  by  tbe 
party  or  his  attorney,  and  Is  of  no  conse- 
quence until  served.  Tbe  essential  matter  la 
tbe  service— the  giving  of  notice  to  the  de- 
fendant. Notice  Is  the  important  requisite 
of  jurisdiction.  Where  there  Is  a  voluntary 
appearance  and  submission  to  the  power  of 
the  court— an  active  invoking  of  its  power- 
as  In  tbe  case  at  bar,  there  is  certainly  no 
want  of  notice.  Therefore,  after  more  ma- 
ture reflection,  we  are  constrained  to  hold 
that  tbe  circuit  court  did  have  jurisdiction  of 
both  the  subject-matter  and  the  parties  to 
this  action.  Tbls  view.  It  is  believed,  rests 
on  sound  reason,  and  is  less  technical  and 
less  liable  to  cause  uncertainty  regarding 
the  validity  of  existing  judgments  than  tbe 
result  reached  In  our  former  decision,  while 
It  does  not  sanction  any  invasion  of  substan- 
tial rights.  Certainly  tbe  defendant  In  this 
action,  who  voluntarily  submitted  his  con- 
troversy to  the  circuit  court,  with  every  op- 
portunity of  defense  and  appeal  incident  to 
litigation  In  tbat  tribunal,  and  who  raised  no 
objection  to  tbe  jurisdiction  of  the  court  until 
after  its  judgment  went  against  blm,  has  no 
just  cause  to  complain  If  compelled  to  ac- 
cept the  view  he  would  have  strenuously 
maintained  bad  be  been  successful. 

The  former  decision  of  this  court  ts  mod- 
ified as  Indicated  herein,  Its  former  judgment 
is  vacated,  and  the  judgment  of  the  circuit 
court  is  offirmed. 

CORSON,  dissents. 


FISHER  V.  BETTS  et  aL 

(Supreme  Court  of  Korth  Dakota.    July  3. 

1903.) 

TAXATION— SALES— TAX  DEEDS— EVIDENCE  — 
REPEAL  OP  STATUTE— LBVT  BY  PBBCENT- 
AGES— NOTICE  OF  REDEMPTION— WITNESS' 
COJTPETENCY— OFFICIAL  RECORDS— PRODUC- 
TION IN  COURT— CERTIFICATE— APPEAIi— RE- 
VIEW. 

1.  In  1890  a  revenue  law  was  passed  by  the 
Legitilature  providing  for  the  sale  of  land  for 
the  Donpaymeut  of  taxes,  and  providing  for  is- 
Buiug  certificates  of  sale,  and  the  ^ect  of  such 
certificates  aa  evidence.  It  further  provided 
that  the  purchaser  would  be  entitled  to  a  deed 
in  a  prescribed  time.  There  was  Ajfailare  to 
designate  the  offii^e«t4d..ikMl^|jn»  audi 
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deed,  or  what  the  recitals  or  effect  of  the  deed 
should  be.  Id  1891  the  Legislature  provided 
for  the  ismaDce  of  deeds  under  sales  made  un- 
der the  1890  law,  and  prescribed  what  the  re- 
ettals  of  the  deed  shoald  be,  and  defined  the 
effect  of  such  recitals,  aud  prorlded  that  the 
deeds  shoald  be  prima  facie  evidence  of  the  reg- 
nlaritr  of  prior  proceedings.  Held,  that  the  two 
laws  shoald  be  constraed  together,  the  eame  as 
though  passed  at  the  same  time. 

2.  A  sale  made  nnder  the  1800  law  for  a  tax 
levied  In  1889  constituted  a  contract  between 
the  state  and  the  purchaser,  the  terms  of  which 
are  ^braced  iu  the  law  in  force  when  the 
■ale  was  made. 

3.  No  subsequent  legislation  could  repeal  the 
law  in  force  when  the  sale  was  made,  so  as 
to  change  the  effect  of  the  deed  as  evidence 
in  matters  of  substance,  as  that  would  be  im- 
pairing the  validity  of  a  contract 

4.  Under  the  1891  law  the  countj  auditor 
WIS  the  officer  to  issue  deeds  under  tax  sales 
nude  thereunder.  In  1895  that  provision  of 
law  was  repealed,  aud  it  was  therein  enacted 
that  deeds  should  he  issued  by  county  treas- 
nrers.  The  1895  law  was  general  in  its  terms, 
and  made  no  reference  to  past  sales.  Held, 
for  reasons  given  in  the  opinion,  that  the  law 
was  prospective  only,  and  did  not  repeal  tiie 
prior  prorisicms  of  the  law  that  auditors  should 
tssne  deedii,  aud  that  a  deed  Issued  by  an  au- 
dits- on  pa^t  sales  after  the  1896  law  was  in 
force  was  not  void  on  its  face. 

5.  The  fact  tliat  the  state  board  of  equaliza- 
tion in  1891  and  18^  levied  taxes  by  percent- 
ages, when  the  law  required  a  levy  in  specific 
amounts,  does  not  render  such  taxes  so  levied 
invalid,  aud  is  not  fatal  to  a  tax  deed  issued 
on  a  sale  for  delinquent  taxes  based  on  such 
levy, 

6.  The  fact  that  a  tax  deed  was  not  sup- 
ported by  evidence  showing  that  notice  of  the 
time  when  the  redemption  period  would  expire 
had  been  published  before  the  deed  was  issued 
is  not  ground  for  attacking  a  tax  deed,  as  the 
audittM:  is  presumed  to  have  performed  that 
tlat^,  and  the  recitals  of  the  deed  are  prima 
farie  evidence  that  such  notice  was  published. 

7.  Under  a  statute  making  a  tax  deed,  when 
iMued,  prima  facie  evidence  of  the  regularity 
of  all  prior  tax  proceedings,  the  deed  is  prima 
facie  evidrace  that  notice  of  the  expiration  of 
the  time  for  redemption  was  pubUshed. 

8.  A  witness  not  connected  with  a  county  of- 
fice, and  not  in  diai«e  of  the  records  thereof 
as  a  public  official,  clerk,  or  employ^,  is  not  a 
rompetent  witness  to  testify  to  Uie  absence 
from  such  office  of  certain  papers;  nor  is  he 
a  competent  witness  to  testify  as  to  the  ab- 
sence from  the  records  of  such  office  of  certain 
material  entries. 

9.  Tbe  best  evidence  in  each  cases  is  that  of 
an  official  in  charge  of  its  files  and  records. 

10.  Ordinarily  the  records  and  files  pertaining 
to  the  mstter  under  investigation  should  be  pro- 
duced in  coort  by  the  official  in  charge  of  them. 

11.  A  cCTtificate  of  an  officer  to  the  correctness 
of  copies  is  not  evidence  of  any  other  fact  re- 
cited therein. 

12.  An  officer  certifying  that  a  certain  motion 
or  other  matter  is  all  that  the  records  of  bis 
office  show  that  "pertains"  to  a  levy  is  not 
erid«ice  that  the  records  do  not  show  other 
matters  pertaining  to  the  levy. 

13.  In  this  state  tbe  statute  provides  that  pub- 
lic officials  are  presumed  to  have  regularly  per- 
formed thrir  duties,  until  the  contrary  Is  shown. 

14.  Evidence  considered,  and  held  not  to  show 
that  certain  deeds  offered  in  evidence  as  a 
source  of  title  are  invalid  upon  either  of  the 
■ereral  grounds  of  objection  urged  thereto. 

15.  Hatters  shown  by  affidavit  or  other  evi- 
dence Dot  in  the  statement  of  the  case  as  set- 
tled will  not  be  considered  in  determining  what 
disposition  shall  be  made  of  a  case  on  appeal. 

(Syllabus  by  tbe  Court.) 


Appeal  from  District  Court,  Cass  County; 
Charies  A.  Pollock,  Judge. 

Action  by  C.  E.  Fisher  against  N.  N.  Betts 
and  O.  P.  Smith.  Judgment  for  defendants, 
and  plaintiff  appeals.  Affirmed. 

J.  S.  Robinson,  for  appellant  Morrill  & 
Engemd,  for  reBpondents. 

MORGAN,  J.  In  this  action  It  Is  sought  to 
determine  adverse  claims  to  lots  17  and  18 
of  Block  AI,  Nortbem  Pacific  addition  to  the 
city  of  Fargo.  The  plaintiff  alleges  owner- 
ship of  said  lots,  and  alleges  that  the  de- 
fendants claim  a  certain  estate  and  interest 
therein  adverse  to  that  of  the  plaintiff,  by 
virtue  of  certain  alleged  assessments  of  taxes 
thereon,  which  said  taxes,  and  the  tax  sales 
thereunder,  as  well  as  all  certificates  and 
deeds  based  thereon,  are  void.  The  plain- 
tiff prays  that  the  defendants  set  forth  sncb 
adverse  claims,  and  that  they  be  adjudged 
void  and  of  no  effect  The  defendant  Betts 
answered,  and  alleged  the  following  facts: 
That  said  lot  17  was  in  1889  subject  to  taxa- 
tion In  the  city  of  Fargo,  and  was  In  that 
year  regularly  assessed  for  taxation,  and  that 
the  taxes  were  regularly  and  lawfully  levied 
thereon;  that,  upon  said  taxes  remaining  un- 
paid and  becoming  delinquent,  the  said  lot 
was  duly  and  regularly  sold  by  the  auditor 
of  Cass  county,  after  all  the  preliminary 
steps  to  said  sale  had  been  duly  complied 
with,  to  the  defendant  O.  P.  Smith;  and 
that  a  certificate  of  such  sale  was  duly  Is- 
sued by  said  auditor  to  said  Smith  on  said 
day.  Further  answering,  the  defendant  al- 
leges ttiat  said  lot  was  assessed  regularly 
and  lawfully  in  1892,  and,  the  taxes  thus  as- 
sessed becoming  delinquent,  tlic  said  lot  was 
regularly  sold*  by  the  auditor  to  said  Smith 
on  December  6,  1893,  and  a  certificate  of 
Bucb  sale  Issued  to  said  Smith  on  that  day; 
that  the  defendant  Betts  paid  all  the  taxes 
levied  on  said  lot  during  the  years  1890  and 
1891  and  during  tbe  years  from  1893  to 
1S99,  Inclusive;  that  on  the  4th  day  of  April, 
1894,  a  deed  to  said  lot  was  regularly  is- 
sued to  said  Smith  by  said  auditor,  based 
upon  the  certificate  of  sale  of  the  same  Is- 
sued on  December  2,  1890,  which  vested  In 
said  Smith  the  absolute  fee-simple  title  to 
said  lot;  that  more  than  three  years  had 
elapsed  since  said  deed  was  recorded  before 
this  action  was  commenced.  In  consequence 
of  which  this  action  Is  barred.  Tbe  answer 
also  sets  forth  similar  allegations  In  regard 
to  lot  18  of  said  block,  and  alleges  that 
said  defendant  Smith  secured  an  absolute 
title  to  said  lot  by  virtue  of  a  tex  deed  Is- 
sued to  him  by  tbe  auditor  of  said  county, 
based  upon  a  certificate  of  sale  of  said  lot 
dated  December  6,  1892,  upon  a  sale  made 
upon  tbe  delinquent  taxes  for  the  year  1891; 
that  said  deed  was  dated  January  15,  1896, 
and  filed  for  record  on  the  10th  of  August, 
1896;  that  said  Smith  conveyed  both  t^ispid 
lots  to  defendant  B^W^i>me=*28t^^^ ot 
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Febraary,  1889;  and  that  he  Is  now  the  owner 
tiiereof  In  fee  simple.  The  answer  contains 
allegations  of  ownership  baaed  on  other  tax 
deeds,  bnt  no  claims  are  made  thereto  un- 
der Uie  evidence  by  vlrtae  of  said  deeds; 
hence  no  mention  will  be  made  of  them. 
After  making  findings  of  fact  In  favor  of 
the  defendants,  the  district  Judge  entered 
Judgment  on  said  findings  In  favor  of  the  de- 
fendants. From  such  Judgment  the  plaintlfF 
has  appealed  to  this  court,  and  requests  a 
review  of  all  the  issues  In  this  court. 

In  the  year  1890,  when  lot  17  was  first 
sold  for  the  delinquent  taxes  thereon  for 
the  year  1889,  section  72,  c  132,  p.  404,  ot 
the  revenue  law  of  1890,  was  In  force,  and 
provided  as  follows:  "Such  certificate  shall 
in  all  cases  be  prima  facie  evidence  that  all 
the  requirements  of  the  law  with  respect  to 
the  sale  have  been  dnly  compiled  with,  and 
that  the  grantee  named  therein  Is  entitled  to 
a  deed  therefor  after  the  time  of  redemption 
has  spired."  It  will  be  seen  that  neither 
this  section  nor  the  revenue  law  of  1890 
made  any  provision  as  to  the  issuing  of  deeds 
upon  sales  made  pursuant  thereto.  In  March, 
1891,  the  Legislature,  recognizing  the  omis- 
sion by  the  Legislature  of  1890  to  make  any 
provision  for  issuing  deeds  imder  tax  sales 
made  thereunder,  enacted  section  110,  c.  100, 
p.  271,  of  the  Laws  of  1891,  which  is  as 
follows:  "Sec.  7.  That  the  following  sec- 
tion be  added  to  said  chapter  132,  to  be 
known  as  section  110:  'Sec.  110.  At  the  ex- 
piration of  the  time  for  redemption  of  lands 
sold  for  delinquent  taxes,  as  provided  In  sec- 
tion 103  of  chapter  132  of  Laws  of  1890,  the 
county  auditor  of  the  county  In  which  the 
sale  of  lands  took  place  shall  execute  to  the 
purchaser,  his  heirs  or  assigns,  in  the  name 
of  the  state,  a  deed  of  the  land  remaining 
unredeemed,  which  shall  vest  in  the  grantee 
an  absolute  estate  In  fee  ^ple  In  such  land, 
subject,  however,  to  all  the  claims  which  the 
state  may  have  thereon  for  taxes  or  other 
liens  or  Incnmbrnnces.  Such  deed  shall  be 
Issned  by  the  county  auditor  under  the  seal 
ot  the  county,  and  shall  be  conclusive  evi- 
dence of  the  truth  of  all  the  facts  th^ln 
recited  and  prima  facie  evidence  of  the  regu- 
larity of  all  the  proceedings,  from  the  valua- 
tion of  the  land  by  the  assessor  up  to  the 
execution  of  the  deed.  Such  deed  shall  be 
substantially  in  the  following  form:'"  (Here 
follows  the  form  of  deed.)  This  section  sup- 
plemented the  law  of  1890,  so  far  as  the 
form  and  the  effect  of  deeds  to  be  issued  on 
sales  under  the  law  of  1890  were  concerned, 
and  fulfilled  the  obligation  contained  in  the 
law  of  1890  that  purchasers  were  entitled  to 
a  deed.  Before  the  law  of  1890  was  repealed 
a  deed  had  been  issued  for  lot  17,  sold  In 
1890. 

In  1895,  when  the  Revised  Code  was  enact- 
ed, section  72,  c.  132,  p.  404,  of  the  Laws  of 
1890,  and  section  7,  c.  100,  p.  271,  of  the  Laws 
of  1891,  were  expressly  repealed,  and  an- 
other revenue  law  was  enacted.  This  new 


law  provided,  among  other  things^  that  the 
treasurer  of  the  county  should  issue  tax 
deeds,  and  not  the  auditor,  as  provided  b; 
the  Laws  ot  1891,  set  forth  above.  Said 
sections  of  tlie  law  of  1895  are  as  follows: 

"Sec.  1267.  If  no  person  shall  redeem  sacb 
lands  within  two  years,  at  any  time  aftet 
the  expiration  thereof  and  oa  production  ol 
the  certificate  of  purchase,  the  treasurer  ol 
the  county  in  which  the  sale  of  such  landi 
took  place  shall  execute  to  the  purchaser, 
his  heirs  or  assigns.  In  the  name  of  the  state, 
a  deed  of  the  land  remaining  unredeemed, 
which  shall  vest  In  the  grantee  an  absolute 
estate  in  fee  simple  in  such  land,  subject; 
however,  to  all  the  claims  which  the  state 
may  have  thereon  for  taxes,  or  other  liens 
or  incumbrances. 

"Sec.  12G8.  Such  deeds  shall  be  necnte^ 
by  the  county  treasurer  under  his  band  aoc 
the  execution  thereof  shall  be  attested  bj 
the  county  auditor  with  the  connty  seal  auJ 
such  deed  shall  be  conclusive  evidence  of  thi 
truth  of  all  the  facts  therein  recited  aw) 
of  the  regularity  of  all  of  the  proceedings 
from  the  assessment  and  valoBtion  of  th< 
land  by  the  assessor  up  to  the  executloi 
of  the  deed,  and  such  deed  shall  be  sub 
stantially  In  the  following  form,  or  otha 
equivalent  form:"  (Here  follows  form  d 
deed.)  Both  of  the  sections  quoted  were  ex 
pressly  repealed  in  1897. 

The  questions  presented  for  determlnatioi 
may  be  summarized  as  follows:  (1)  The  ef 
feet  npon  the  sales  of  1891  and  1892  of  th( 
repeal  In  1895  of  section  72,  c.  132.  pw  404 
of  the  revenue  law  of  io90,  and  the  re  pea 
of  section  7,  c.  100,  p.  271  (being  added  ai 
section  110  to  the  revenue  law  of  1890),  oi 
the  revenue  law  of  1891;  (2)  the  effect  npoi 
the  sale  of  lot  17  in  1890  of  the  fact  that  at 
provision  was  made  In  tiie  law  of  1890  ai 
to  wtiat  ofllcer  should  Issue  tax  deeds  upoi 
sales  made  pursuant  thereto;  (3)  the  effeci 
of  the  1896  deed  of  lot  18  having  been  Issued 
by  the  auditor,  when  that  law  provided  foi 
the  issuance  of  deeds  by  the  county  treaa 
urer;  (4)  whether  said  section  7,  c  100,  p 
271,  Laws  1891,  added  to  the  Lavra  of  1S9( 
as  section  110.  and  making  tax  deeds  prinu 
facie  evidence  of  the  regularity  of  all  tbi 
procecdini^  from  the  valuation  of  the  lam! 
by  the  assessor  up  to  the  execution  of  ttu 
deed,  could  be  repealed  by  the  Lc^slatnre 
so  as  to  deprive  grantees  under  the  law  ol 
1891  of  the  benefit  of  that  law  defining  wha' 
effect  such  deeds  were  entitled  to;  (5)  wheth 
E-r  it  Is  shown  by  the  plaintifC  that  the  deed) 
Issued  under  the  1890  and  1891  laws  are  In 
valid  by  reason  of  failure  to  comply  will 
the  provisions  of  the  law  In  respect  to  th< 
levy  of  the  taxes,  or  for  any  other  reasons 

The  appellant  claims  that  Inasmudi  as  thi 
laws  of  1800  and  1891,  under  which  the  deei 
to  lot  17  was  Issued,  were  repealed  in  1895 
the  deed  has  no  force  as  evidence  that  th* 
tax  pracecdings  were  xeKUIaf^^nd  that  th< 
regularity  ^^^'^^ilit^W^l^iC  the  taxini 
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•fficen  must  be  afflrmatlTely  established  be- 
fore the  deed  can  be  sustained,  or  can  cnt 
off  pbtntUTs  right  to  the  land.  He  claims 
flat  BDdi  repeal  related  solely  to  the  rem- 
edy, and  Qiat  the  Legislature  baa  a  right  to 
change  listing  remedies,  as  snch  change  in- 
Tolres  a  change  of  the  rules  of  evidence 
only.  Soch  contention  would  not  be  dlspated 
if  tite  cliange  referred  to  tlie  remedy  only, 
bat  if  the  change  of  remedy  or  change  In 
ttie  nda  of  evidence  goes  farther  in  its 
resnltB,  and  affects  contract  rights,  such 
dottges  are  inhibited.  The  Legislature  will 
Dot  be  permitted,  under  the  guise  of  <dian- 
Ch^  a  remedy  or  a  role  of  evidence,  to  im> 
pair  a  vested  rl|^t  under  an  existing  eon- 
tract;  and  the  presumption  that  all  require- 
ments of  law  with  respect  to  the  sale  had 
been  complied  with,  rateed  by  the  delivery 
of  the  tax  certificate,  was  raised  in  fftvor  of 
the  tax  purchaser  by  the  law  in  torce  at  the 
time  of  his  purchase.  This  presumption  was 
perpetuated  by  the  deed,  was  a  vested  mat- 
ter of  right,  and  could  not  be  taken  away 
by  a  rq»eal  of  these  laws.  Cooley  on  Const 
Llm.  347.  Speaking  of  section  1689  of  the 
Compiled  Laws  of  1887,  which  was  prac- 
tically the  same  as  the  section  under  con- 
sideration, this  court  said  in  Roberts  v.  Bank, 
8  N.  D.  604,  79  N.  W.  104»:  "This  statute 
entered  into  the  contract  of  purchase,  and 
became  a  part  thCTeof."  In  Smith  v.  Cleve- 
land. 17  Wis.  673,  that  conrt  said:  'This 
was  a  most  material  and  important  advan- 
tage to  the  purchaser,  and  could  not  have  es- 
caped his  attention.  It  concerned  the  life 
tod  validity  of  the  contract  Oonld  the  Legls- 
iatare  afterwards  step  In  and  take  It  away, 
tod  thns  remove  the  foundation  of  his  right? 
Oin  the  L^slature  say,  as  to  contracts  past 
and  executed,  tiiat  they  shall  mean  one  thing 
to-day  and  another  to-morrow?  That  they 
shall  have  one  construction  at  time  of  ex- 
ecution, and  another  afterwards?  That  the 
tttie  of  the  purchaser  by  deed  first  Indefeas- 
ible shall  afterwards  be  defeasible?  If  these 
things  can  be  done,  then  certainly  the  pro- 
tection afforded  by  the  CSonstltutlon  to  prl- 
rate  rights  is  very  slight  and  Inadequate. 
But  as  has  already  been  often  decided,  the 
Legislature  is  deprived  of  this  power."  The 
following  cases  are  also  authority  for  the 
same  principle:  Morgan  v.  Commissioners, 
27  Kan.  89;  Forqueran  v.  Donnally,  7  W. 
Ta.  114;  Merrill  v.  Dearing,  32  Minn.  479, 
21  N.  W.  721;  Marx  v.  Hanthom  (a  a)  30 
Fed.  579;  Hart  v.  Ross,  64  Ala.  96;  Oooley 
on  Taz'n,  p.  545. 

The  deed  to  lot  17  was  actually  delivered 
before  the  law  under  which  it  was  Issued 
was  repealed.  Hence  no  question  can  arise 
upon  the  validity  of  the  deed  to  lot  17,  so 
far  as  this  point  Is  concerned.  The  deed  to 
lot  18  was  not  delivered  until  after  the  law 
under  which  it  was  Issued  was  repealed.  The 
Berlsed  Codes  of  1895  provided  for  Issuing 
tax  deeds  by  county  treasurers  only.  The 
liw  under  which  these  sales  were  made 


provided  tor  tesulng  tax  deeds  by  auditors 
only.  The  deed  to  lot  18  was  issued  by  the 
county  auditor  after  the  1806  Code  took  ef- 
fect It  Is  claimed  that  the  Issuing  of  the 
deed  by  tbe  auditor,  and  not  by  the  treas- 
urer, made  tbe  deed  void  on  its  tAce.  Tliis 
would  be  true  if  the  auditor  had  no  right  to 
Issue  It  The  revenue  law  of  1895  is  entirely 
twospective.  It  relates  solely  to  proceedings 
bad  under  it  It  makes  no  reference  to 
past  sales,  or  to  deeds  upon  past  sales.  The 
form  of  deed  prescribed  to  that  law  relates 
only  to  sales  made  thereunder,  and  Is  not 
adapted  to  the  provlstons  of  the  1891  law. 
The  purchaser  at  the  1390  and  1891  sales  was 
entitled  to  a  deed  from  the  stote.  The  state 
liad  obligated  Itself  to  give  lilm  one.  It 
could  not  deprive  him  of  the  right  to  one. 
It  could  not  repeal  the  law  under  which  he 
became  entitled  to  a  deed,  without  making 
provision  In  the  new  law  for  a  deed  the 
equivalent  In  sulntantlal  matters  to  that  to 
which  he  was  entitled  under  the  law  when 
tiie  sales  were  made.  The  treasurer  not  hav- 
ing auy  right  to  issue  the  deed  under  past 
sales,  under  the  laws  of  1895,  It  must  be 
held  that  any  attempted  repeal  of  the  laws 
of  1891  was  inoperative,  so  far  as  sales  that 
had  occurred  under  the  1891  law  were  con- 
cerned. The  repeal  was  operative  only  so 
far  as  the  future  was  concerned.  The  deed 
having  been  issued  by  the  auditor,  and  the 
law  authorizing  him  'to  do  so  not  having 
been  repealed,  so  far  as  this  case  is  con- 
cerned, tbe  deed  Is  not  void  on  Its  face.  It 
needs  no  mention  that  tbe  purchaser  has  no 
vested  right  to  a  deed  by  a  particular  offi- 
cer. It  is  his  right  to  a  deed  which  was  Im- 
paired, if  the  enactment  of  this  law  of  1896 
be  held  valid  as  a  repeal  of  tbe  1891  law. 
See,  also,  Pounds  v.  Rodgers,  52  Kan.  668, 
85  Pac.  223,  39  Am.  St  Rep.  360;  Adams  v. 
Beale,  10  Iowa,  61 ;  Garrett  v.  Wiggins 
ail.)  30  Am.  Dee.  653;  McCann  v.  Mei^ 
riam.  11  Neb.  241,  9  N.  W.  96.  holding  that 
the  law  in  force  at  the  time  of  the  sale  gov- 
erns as  to  the  terms  of  the  contract  of  sale. 
The  authority  of  tbe  auditor  to  issue  the 
deed  was  not  taken  away  from  him,  and 
such  deed  la  not,  therefore,  void  on  its  face. 

It  Is  next  urged  that  neither  of  the  deeds 
is  admissible  in  evidence  in  tbe  absence  of 
an  afflrmatlve  showing  that  a  notice  as  to 
wfaoi  tbe  time -for  redemption  would  expire 
had  been  given  by  the  publication  of  a  no- 
tice to  the  person  against  whom  tbe  land 
WAS  assessed  prior  to  tbe  issuing  of  the  deed, 
as  provided  by  section  103.  c.  132,  p.  414,  of 
the  revenue  law  of  1890.  This  section  pro- 
vides that  the  time  for  redemption  shall  not 
expire  until  60  days  after  the  service  of  such 
notice.  It  Is  therefore  claimed  that  the 
deeds  were  Issued  before  the  time  for  re- 
demption had  expired,  and  are  therefore  void. 
Section  7,  c.  100,  p.  271.  of  the  Laws  of 
1891,  provides  that  deeds  issued  thereunder 
shall  be  prtma  facie  ^vlclen^ce  ^tbfrii^gtJarl- 
17  of  all  the 
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of  the  land  by  the  assessor  up  to  the  execu- 
tion of  the  deed.  These  deeds  recite  that  the 
time  for  redemption  from  the  sale  under 
which  they  were  made  had  expired,  but  do 
not  recite  the  fact  of  the  service  of  such 
notice.  The  deeds  are  in  the  precise  form 
prescribed  by  the  Laws  of  1891.  The  con- 
tention of  the  plaintiff  Is  that  a  showing  of 
compliance  with  the  provisions  as  to  the 
publication  of  this  notice  was  an  indispensa- 
ble prerequisite  to  the  production  of  the 
deeds  In  evidence.  The  defendants  contend 
that  the  deed,  of  its  own  force,  shows  a 
compliance  with  the  law  requiring  notice,  by 
virtue  of  section  7,  c.  100,  p.  271,  of  the 
Laws  of  ISQl,  enacted  as  section  110  of  the 
Laws  of  1890,  making  the  deed  prima  facie 
evidence  of  the  regularity  of  all  the  proceed- 
ings prior  thereto.  Neither  party  has  offered 
any  proof  to  the  effect  that  such  notice  was 
published  or  was  not  published.  The  ques- 
tion must  therefore  be  determined  on  the 
deed  and  the  statute  quoted,  prescribing 
what  the  deed  shall  be  evidence  of.  With- 
out the  publication  of  such  notice,  the  time 
for  redemption  would  not  expire.  Its  serv- 
ice would  cut  off  redemption  after  the  deed 
Issued.  The  notice  Is  a  requisite  step  be- 
tween the  sale  and  the  deed.  It  does  not 
go  to  the  groundwork  of  the  tax,  but  is  a 
necessary  condition  precedent  to  the  Issuance 
of  the  deed.  The  Legislature  required  this 
notice  to  be  published-  by  the  auditor  before 
Issuing  the  deed.  Without  any  proof  on  the 
subject,  we  deem  it  the  l>etter  rule  to  hold 
that  the  officer  performed  bis  duty  and  gave 
the  notice.  In  this  state  there  is  a  presump- 
tion that  officers  regularly  perform  tbelr  du- 
ty, in  the  absence  of  any  showing  to  the 
contrary.  Subdivision  15,  |  &713a.  Rev.  CodeB 
1S09.  The  recital  of  the  deed  that  the  time 
for  redemption  had  expired  is  also  at  least 
prima  facie  evidence  that  the  notice  was 
published  as  required  by  the  statute  before 
the  deed  was  Issued.  Section  7.  c.  100,  p. 
2T1,  Laws  1891.  It  is  not  necessary  in  this 
ease  that  the  defendants  should  have  made 
any  other  than  a  prima  facie  showing  on 
this  question,  as  such  prima  facie  showing 
was  not  attempted  to  be  rebutted.  In  Soun- 
kup  V.  Union  Investment  Company,  84  Iowa, 
«8,  51  N.  W.  167,  35  Am.  St.  Rep.  317,  the 
court  said:  "The  deed  being  prima  facie  evi- 
dence of  the  regularity  of  all  proceedings 
prior  to  its  execution.  It  must  be  presumed. 
In  the  absence  of  a  showing  to  the  contrary, 
that  the  notice  was  served  upon  the  person 
In  whose  name  the  land  was  taxed.  There 
being  DO  showing  to  rebut  this  presumption, 
we  must  hold  that  the  notice  was  properly 
served  on  John  M.  Curless."  The  following 
cases  tend  to  sustain  defendants'  contention 
that  the  deed  Is  prima  facie  evidence  of  the 
service  of  notice  of  expiration  of  the  time 
of  redemption:  Yonng  v.  Goodhue  (Iowa) 
76  N.  W.  822;  Wilson  v.  Crafts  (Iowa)  9 
N.  W.  333.  In  Washington  t.  Hosp.  43  Kan. 
324,  2S  Pac.  504.  19  Am.  St  Rep.  141.  the 


court  said:  "More  than  that,  the  presump- 
tion of  Idw,  In  the  absence  of  testimony, 
is  that  the  officer  does  his  duty;  and  in  this 
case  we  must  assume,  from  the  state  of  the 
record,  that  the  county  treasurer  did  that 
which  was  required  of  him.  There  waa  no 
proof  offered  to  overthrow  the  prima  facie 
case  established  by  the  defendant  in  &vor" 
We  have  examined  the  cases  cited  by  the 
attorney  for  the  appellant,  from  the  Supreme 
Courts  of  the  states  of  California  and  Illi- 
nois. From  our  understanding  of  such  cases, 
we  do  not  consider  them  In  point,  as  they 
are  based  upon  statutes  entirely  different 
from  the  statutes  of  our  state.  In  those 
states  tlie  notice  to  be  given  of  the  expira- 
tion of  the  time  for  redemption  must  be  giv- 
en by  the  purchaser  at  the  tax  sale,  and  not 
by  the  auditor.  Hence  no  presumption  aris- 
es that  an  official  performed  his  duty,  when 
that  duty  was  to  be  performed  by  the  pur- 
chaser. 

It  is  next  contended  that  the  sale  was 
void  for  the  reason  that  the  tax  list  bad  no 
warrant  attached  to  it,  authorizing  and  di- 
recting the  treasurer  to  collect  the  taxes 
levied  as  required  by  the  proTlsiona  of  sec- 
tion 1596  of  the  Complied  Laws  of  18S7,  and 
that  the  sale  was  void  for  the  further  rea- 
son that  the  tax  list  "contains  no  certificate 
•  •  •  showing  that  it  la  a  tax  list,  or  thAt 
the  taxes  are  correctly  charged,  •  •  • 
and  that  no  such  certificate  or  warrant  Is 
anywhere  annexed  or  attached  to  this  tax 
list  for  the  year  1889."  In  support  of  this 
contention,  the  attorney  for  the  appellant 
testified  at  the  trial  as  follows:  *T  have  also 
examined  the  tax  list  of  Cass  county  for  the 
year  1889,  on  which  Is  listed  the  property 
In  question,  and  I  find  that  the  tax  list 
for  that  year  is  not  In  any  manner  au- 
thenticated. It  contains  no  warrant  under 
the  hand  or  under  the  seal  of  the  county 
commissioners  directing  the  treasurer  or  au- 
ditor or  any  person  to  collect  the  taxes  for 
the  year  18S9,  and  it  contains  no  certificate 
by  the  county  auditor,  under  the  seal  of  the 
county,  showing  that  it  Is  a  tax  list,  or  that 
the  taxes  are  correctly  charged  against  the 
property  described  in  the  tax  list;  and  no 
such  certificate  or  warrant  is  anywhere  an- 
nexed or  attached  to  this  tax  list  for  the 
year  18S9.  It  Is  In  no  manner  authenticated 
as  a  tax  list."  The  tax  list  was  not  pro- 
duced in  court;  nor  was  the  county  auditor, 
the  legal  custodian  of  the  tax  list,  nor  the 
county  treasurer,  the  legal  custodian  of  the 
duplicate  tax  list  after  the  warrant  has  been 
attached  to  It,  called  as  a  witness.  The  tea- 
tlmony  of  the  attorney  Is  that  he  simply 
examined  the  tax  list  It  cannot  be  gathered 
from  his  testimony  whether  he  failed  to  find 
any  warrant  at  all,  or  whether  th^e  was  no 
warrant  sufficient  in  law  as  such.  Prom 
such  evidence  the  court  cannot  base  a  find- 
ing that  there  was  no  warrant  at  all.  It  is 
too  Indefinite,  and  seems.more  like  tbe  con- 
clusion of  the  wttiQ«88dtMt:tii)^t^^Uj^  toand 
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did  not  snffldently  show,  as  a  matter  of  law, 
tbat  the  tax  list  was  properly  certified,  or 
that  the  warrant  attached  was  sufficient  as  a 
matter  of  law.  This  testimony  does  not 
negative  the  tact  that  no  warrant  or  no  cer- 
tlScdte  at  all  fa  attached  to  the  tax  list. 
Bis  testimony  does  not  show  whether  there 
Is  an  entire  absence  of  a  warrant,  or  wheth- 
er the  warrant  Is  defectlTe,  In  his  opinion, 
as  not  complying  with  the  statute.  If  the 
varrant  or  the  certificate  was  there  in  some 
form,  the  court  should  pass  upon  Its  suCQ- 
clency,  and  not  the  attorney.  However,  giv- 
ing the  testimony  the  fullest  scope  possible 
—that  It  negatives  the  existence  of  the  war- 
rant—the testimony  is  not  the  best  evidence, 
and  no  effect  can  be  given  to  It  In  this  case. 
The  custodian  of  the  tax  list  may  have 
known  of  the  existence  of  the  warrant  and 
of  the  certificate.  It  Is  not  enough  to  show 
that  the  witness  found  none  by  bis  search. 
The  custodian  of  these  records  should  hare 
been  called,  before  their  existence  can  prop- 
erly be  negatived.  A  question  similar  to  the 
one  here  Involved  has  been  decided  at  this 
term  in  Syltes  v.  Beck,  96  N.  W.  and 
the  incompetency  of  such  evidence  clearly 
shown  on  principle,  and  also  as  based  on  a 
careful  review  of  the  authorities.  What  Is 
there  said  is  decisive  of  this  case  adversely 
to  the  contention  of  the  appellant  The  at- 
torney for  the  respondents  made  seasonable 
objections  to  the  testimony  of  the  appellant's 
counsel  given  on  this  matter,  and  as  to  other 
matters  concerning  which  he  testified.  These 
objections  are  urged  In  this  court,  and  are 
bere  and  were  In  the  court  below  speciflcaily 
stated,  viz..  "as  merely  a  conclusion,  incom- 
petent. Irrelevant,  Immaterial,  and  not  tbe 
best  evidence,  and  hearsay." 

It  Is  next  contended  that  the  county  com- 
missioners failed  to  designate  a  newspaper 
In  which  to  publish  the  delinquent  tax  lists 
for  the  years  during  which  these  taxes  were 
levied.  The  contention  is  that,  If  there  was 
any  designation  at  all.  It  was  the  Fargo  Re- 
pahllcan  that  was  designated,  and  that  such 
designation  was  not  a  designation  at  all,  as 
there  was  no  newspaper  In  the  dty  of  Fargo 
at  that  time  of  that  name;  that  there  was 
a  dally  newspaper  then  published  there  as 
the  Fargo  Daily  Republican,  and  a  weekly 
newspaper  as  the  Fai^o  Weekly  Republican. 
It  Is  shown  In  this  case  by  the  recitals  of  the 
deed  that  there  was  a  publication  of  the  de- 
linqnent  tax  lists  for  those  years.  The  ob- 
jection goes  simply  to  the  failure  to  desig- 
nate by  the  county  commlssionerg.  The 
proof  In  support  of  this  objection  Is  the  fol-. 
lowing  extract  from  the  proceedings  of  the 
county  commissioners,  In  connection  with 
the  following  certificate  of  the  county  au- 
ditor and  the  oral  testimony  of  Mr.  Robin- 
son, namely:  "Upon  motion  the  contract  for 
publishing  the  delinquent  tax  list  was  award- 
ed to  the  Fargo  Republican  at  four  cents  per 
description,  and  a  bond  of  four  hundred  dol- 
hn  to  be  fnmlBhed  for  the  faithful  perform- 


ance of  the  contract."  The  certificate  of  the 
auditor  attached  thereto  Is  as  follows:  "I 
•  •  •  do  hereby  certify  that  the  above  Is 
a  true  and  correct  transcript  from  the  records 
of  the  county  commissioners,  so  far  as  the 
same  pertains  to  the  resolutions  designating 
a  newspaper  for  the  publication  of  the  de- 
linquent tax  lists,  *  *  *  as  the  same  re- 
mains of  record  In  my  office."  The  certifi- 
cate Is  uot  In  such  form  as  to  negative  the 
existence  of  other  matters  in  the  proceedings 
of  the  board  that  pertain  to  the  designation 
of  a  newspaper  for  the  purpose  named. 
What  pertains  to  a  designation  of  a  news- 
paper In  which  to  publish  a  delinquent  tax 
list  is  a  question  of  law,  depending  for  Its 
answer  upon  the  facts  proven.  It  Js  the  au- 
ditor's conclusion  that  the  above  motion  con- 
tains all  that  pertains  to  that  question.  It  Is 
not  for  him  to  determine  the  question.  He 
does  not  certify  that  the  portion  of  the  record 
to  which  he  certifies  Is  a  true  and  correct 
transcript  of  the  whole  motion,  even.  For 
these  reasons,  the  copy  is  not*  comprehensive 
enough  to  n^atlve  the  existence  of  other 
matters  in  the  record.  The  certiflcate  of  the 
auditor  should  be  confined  to  the  correctness 
of  copies.  It  is  only  by  force  of  the  statute 
that  certified  copies  are  permitted  to  be  used, 
and  when  used  they  should  be  taken  as  evi- 
dence of  such  facts  only  as  are  authorized  to 
be  so  certified.  Mr.  Robinson  testified  that 
be  had  examined  the  proceedings  of  the 
board  of  county  commissioners  for  the  years 
mentioned,  and  that  the  redord  "contains  no 
resolution  designating  a  newspaper  for  tbe 
publication  of  the  tax  lists  for  said  years,  ex- 
cepting the  three  resolutions  of  which  certi- 
fied copies  have  been  put  in  evidence."  One 
of  the  exceptions  Is  the  certified  copy  ref  ored 
to  above.  The  records  were  not  produced  In 
court.  The  county  clerk  was  not  called  as  a 
witness.  Ttiis  mode  of  showing  the  absence 
of  a  part  of  public  records  has  been  hereto-* 
fore  condemned  in  this  case,  and  nothing 
more  need  be  said  on  the  subject  If  official 
acts  are  to  l>e  set  aside,  it  should  only  be  done 
on  competent  proof  that  such  acts  are  not  In 
accordance  with  prescribed  modes.  This 
oral  testimony  does  not  n^ative  the  fact  that 
there  was  no  designation  of  a  newspaper 
other  than  by  the  so-called  resolution  testi- 
fied to.  The  deed  recites  the  publication  of 
the  list.  The  law  does  not  declare  how  the 
newspaper  shall  be  designated  by  the  com- 
missioners. It  Is  not  specified  In  tbe  Code 
that  it  must  be  done  by  resolution,  and  that 
there  is  no  designation  by  any  other  resolu- 
tion than  the  one  spoken  of  by  the  attorney 
la  the  only  way  that  the  fact  that  there  was 
a  designation  Is  negatived.  The  records 
could  not  be  of  that  voluminous  character 
making  their  production  In  court  burdensome, 
and,  if  shown  so  to  be,  no  reason  Is  apparent 
why  the  auditor  could  not  have  been  pro- 
duced to  testify  as  to  what  they  failed  to 
show.  As  there  Is  no  showing  that  therej  was 
no  designation  of  a  n^waB^writld^tmwed 
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by  law,  the  case  of  Cass  Coanty  t.  Security 
Improvement  Company,  7  N.  D.  528,  75  N. 
W.  775,  iB  mot  In  point.  This  objection  la 
overraled,  because  the  basis  of  It  Is  not 
shown  by  the  evidence  to  exist 

It  1b  next  shown  that  the  records  of  the 
board  of  county  commissioners  do  not  show 
that  the  county  commissioners  held  sessions 
as  a  board  of  equalization  In  the  years  1889 
to  1805,  Inclusive.  It  is  not  claimed  that  the 
county  commlsslouers  did  not  meet  and  act 
as  a  board  of  equalization  during  these  years. 
The  contention  Is  that  the  minutes  of  the 
board  of  county  commissioners  do  not  show 
a  meeting  of  the  board  of  equalization.  It 
la  conceded  that  the  proceedings  of  the  board 
of  equalization  were  kept  in  a  separate  rec- 
ord, called  "The  Record  of  the  Board  of 
Equalization."  In  1889  the  membership  of 
these  two  boards  was  identical.  In  1891  it 
was  not  identical.  The  appellant  relies  on 
section  58C  of  the  Compiled  Laws  of  1887  to 
sustain  his  contention  on  this  point.  Said 
section  reads:*  "They  shall  keep  a  book  in 
which  the  orders  and  decisions  made  by  them 
shall  be  recorded,  except  those  relating  to 
roads  and  bridges."  What  would  be  the 
effect,  had  the  county  commissioners,  acting 
as  a  board  of  equalization,  failed  to  keep  a 
separate  record  of  their  proceedings,  we  need 
not  determine.  In  this  case  they  met  as  a 
board  of  equalization,  and  kept  minutes  of 
tbelr  proceedings  in  a  separate  book.  There 
was  an  opportunity  for  objecting  taxpayers 
to  be  heard.  We  deem  that  sufficient  and  a 
compliance  with  the  statute.  It  Is  the  fact 
that  there  was  no  meeting  that  makes  a  tax 
void,  and  not  possible  irregularities  In  the 
method  of  perpetuating  the  record  of  the 
board's  proceedings.  This  objection  there- 
fore tias  no  such  force  as  to  avoid  the  tax 
levied  during  that  year. 

It  is  next  claimed  that  the  levies  for  the 
city  of  Fargo  in  1889. 1891,  and  1892  are  void, 
because  not  based  on  an  estimate  of  expenses 
or  on  a  valid  appropriation  ordinance.  TlUa 
contention  Is  based  on  section  922  of  the 
Complied  Laws  of  1887,  which  Is  as  follows: 
"The  city  council  shall  at  the  first  r^ular 
meeting  in  September  or  within  ten  days 
thereafter  levy  a  tax  for  general  purposes  suf- 
ficient to  meet  the  expenses  of  the  year  based 
upon  estimates  furnished  by  the  city  auditor 
or  a  committee  of  the  city  council."  Counsel 
for  appellant  testified  that  he  bad  examined 
the  records  of  the  city  council,  and  that  he 
found  that  "the  records  contain  no  estimate 
of  expenses  in  connection  with  such  tax  lev- 
ies, and  no  estimate  of  such  expenses  for 
any  year  from  1889  to  1895,  inclusive,  except- 
ing such  as  is  shown  by  the  certified  copies 
offered  in  evidence."  In  this  case  the  rec- 
ords of  the  city  council  were  not  produced 
when  the  witness  testified  as  to  what  they 
did  not  contain.  Besides  his  own  testimony, 
to  substantiate  this  point  the  appellant's  at- 
torney introduced  In  evidence  a  certificate  of 
the  county  anditor,  certl^lng  to  the  correct- 


ness of  certain  copies  of  the  proceedings  of 
the  council.  This  certificate  is  to  the  effect 
that  the  foregoing  copies  are  true  and  cor^ 
rect  transcripts  of  the  record  "of  the  city 
council  of  the  city  of  Fargo,  of  the  appropria- 
tion ordinance,  and  of  the  city  tax  levy  for 
the  year  1889,  and  of  all  that  pertains  to 
such  tax  levy."  This  certificate  does  not 
wholly  negative  the  fact  that  such  estimate 
by  the  auditor  or  by  a  committee  was  not 
made.  The  estimate  contemplated  by  the 
above  section  of  the  Compiled  Laws  Is  to  be 
made  by  the  auditor  or  by  a  committee  for 
the  enlightenment  of  the  council  as  to  tlie 
amount  to  be  raised  to  meet  the  expenses  for 
the  coming  fiscal  year.  It  Is  not  provided 
that  such  estimate  shall  be  In  writing,  nor  en- 
tered In  the  minutes  of  the  council,  nor 
preserved  in  the  auditor's  office.  It  Is  not 
provided  when  such  estimate  must  be  sub- 
mitted, nor  must  it  be  submitted  at  the  same 
meeting  when  the  levy  Is  made.  The  evi- 
dence, therefore,  does  not  negative  the  fact 
that  the  council  made  the  levy  without  bas- 
Ing  It  on  any  such  estimate.  This  evidence 
pertains  only  to  the  records  oC  the  council. 
It  does  not  pertain  to  the  files  of  the  auditor. 
The  testimony  of  the  attorney  was  incomjw- 
tent,  under  the  rule  laid  down  In  this  case,  but, 
granting  Its  competency,  it  does  not  n^ative 
the  fact  that  the  levies  were  based  on  proper 
estimates.  In  short,  there  Is  a  clear  failure 
to  show  a  noncompliance  with  this  statntory 
provision.  Shuttuck  t.  Smith,  0  N.  D.  56,  69 
N.  W.  6. 

It  Is  further  claimed  that  the  tax  proceed- 
ings subsequent  to  tbe  levy,  and  the  levy,  are 
all  void,  for  the  reason  that  the  state  board 
of  equalization  levied  the  state  tax  by  per- 
centages Instead  of  by  specific  amounts.  This 
objection  applies  to  the  sale  of  lot  IS  only, 
as  the  state  levy  of  1889  was  made  in  specific 
amounts.  Section  6,  c.  100,  p.  270,  of  the 
Laws  of  1891,  under  which  the  levy  affecting 
lot  18  was  made,  provides  as  follows:  "The 
state  tax  shall  be  levied  by  the  state  board 
of  equalization  at  their  meeting  in  August 
of  each  year  and  the  rate  of  such  tax  shall 
be  certified  by  the  State  Auditor  to  each  coun- 
ty auditor  on  or  before  tbe  fifteenth  day  of 
September  annually.  •  •  *  Such  levy  shall 
be  made  In  a  specific  amount  and  the  rate 
shall  be  determined  by  the  state  auditor." 
It  Is  contended  by  tbe  appellant  tliat  this 
provision  of  the  law  is  mandatory,  and  im- 
poses the  dDty  upon  the  board  to  make  tbe 
levy  in  specific  amounts,  and  that  the  fail- 
ure to  do  so  renders  the  levy,  and  all  subse- 
quent proceedings  based  on  the  levy,  void. 
The  respondents  contend  that  this  provision 
is  directory  merely,  and  does  not  render  the 
tax  levy  or  subsequent  proceedings  void.  It 
is  a  matter  within  legislative  control  to  regu- 
late the  mode  or  method  of  making  levies 
by  boards  or  officers.  The  Legislature  may 
provide  for  a  levy  by  mlllB.  percentages,  or  in 
specific  amounts.  Tbe  tew  bjr^pejEpentages 
for  the  year  1890i9i(a9FitoVu^^^;bHn  strict 
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accordance  with  the  provisions  of  the  stat- 
ute. The  ^ect  of  a  levy  by  percentages, 
wben  the  law  prescribed  that  levies .  should 
be  made  In  apedflc  amounts.  Is  the  question 
presented  by  this  objection  to  the  deed.  That 
a  levy  made  by  the  county  commissioners 
by  percentages  renders  the  tax  void,  as  well 
M  sales  and  deeds  based  on  such  levy,  has 
been  held  by  this  court.  Wells  County  v. 
McHenry,  7  N.  D.  246,  74  N.  W.  241;  Dever 
T.  Comwell,  10  N.  D.  123,  86  N.  W.  227.  It 
is  there  also  held  that  a  Judgment  for  a 
tax  cannot  be  entered  on  such  levies.  It  Is 
held  to  be  no  levy  at  all.  In  the  decisions  cit- 
ed. A  levy  by  conn^  commissioners  by 
percentages,  and  a  levy  by  the  state  board  of 
equalization  In  the  same  way,  differ  In  re- 
sults, because  not  based  on  similar  condi- 
tions. The  total  valuation  of  the  property 
of  the  person  taxed  Is  not  definitely  known 
nntU  the  state  board  of  equalization  has  act- 
ed. The  valuation  of  hla  taxable  property 
may  be  changed,  either  by  being  lowered  or 
raised,  or  some  of  It  lowered  and  some  of  It 
raised;  and  the  property  of  different  taxpay- 
ers may  not  be  affected  in  the  same  way. 
The  valuation  basis  on  which  the  tax  was  to 
be  raised  was  not  definitely  known  when  the 
levies  were  made  by  the  county  commission- 
ers In  July.  A  levy  by  percentages  at  that 
fa'me  might  not  have  resulted  In  raising  the 
amount  necessary  for  current  county  ex- 
penses. In  view  of  the  possible  changes  made 
by  the  state  board.  No  such  consequences 
can  follow  a  percentage  levy  by  the  state 
board  of  equalization.  The  amount  to  be 
raised  la  fixed  and  definite  when  the  levy  la 
made.  The  valuation  of  all  the  taxable  prop- 
erty on  which  the  tax  Is  to  be  levied  and 
the  estimated  expenses  of  the  state  are  def- 
initely known  and  fixed  when  the  state  board 
of  equalization  makes  Its  annual  levy.  It 
then  becomes  a  matter  of  computation  to  de- 
tmnlne  what  the  rate  of  taxation  shall  be. 
No  detriment  can  follow  if  the  amount  to  be 
raised  Is  figured  by  percentages.  The  amount 
to  be  raised  through  taxation  will  be  the 
same.  For  that  reason.  In  case  of  a  levy 
Dot  in  accordance  with  the  statute.  In  which 
the  same  results  are  reached  as  If  the  stat- 
ute had  been  followed,  we  fall  to  see  that 
any  Injury  follows  to  the  taxpayer,  and  see 
no  ground  for  holding  that  such  a  levy  by 
the  state  board  of  equallzatloD  Is  void  and 
a  nullity.  Under  no  view  can  It  be  held  that 
the  taxpayer  suffered  any  Injury  by  reason 
of  the  levy  by  percentages.  If  the  Injury 
be  presumed  by  reason  of  a  deviation  from 
the  method  prescribed  by  the  statute,  a  com- 
putation will  show  that  such  presumption  is 
not  well  founded.  The  mere  tact  that  the 
law  has  not  tieen  literally  compiled  with 
cannot  be  held  to  render  the  proceedings 
void,  when  no  change  ia  thereby  made  In 
the  final  result  of  the  levy.  When  the  levy 
Is  made  by  the  state  board,  the  total  sum  to 
be  raised  by  state  taxation  Is  fixed  and  cer- 
tain.   So  Is  the  totel  equalized  valuation  of 


all  the  property  of  the  state  subject  to  tax- 
ation fixed  and  certain.  With  these  two 
factors  certain  and  fixed,  the  determination 
of  the  rate  of  taxation  Is  simply  a  matter 
of  computation.  In  legal  effect,  the  specific 
sum  to  be  raised  Is  certain,  fixed,  and  spe- 
cific, because  easily  made  so.  These  con- 
siderations leave  no  doubt  In  our  minds  that 
the  levy  was  not  void,  but  valid,  and  not 
subject  to  the  attack  made  upon  it  The  con- 
trast between  the  conditions  under  which  a 
levy  is  made  In  July  by  county  commission- 
ers aud  those  existing  when  the  levy  is 
made  by  the  state  board  Is  so  great  as  to 
warrant  a  different  conclusion  as  to  the  ef- 
fect of  a  levy  by  percentages  In  each  case. 
In  the  matter  of  the  county  levy  made  In 
July,  the  valuation  of  the  property  on  which 
the  tax  must  be  raised  is  not  then  known 
or  capable  of  being  made  known.  To  fix  a 
rate  by  percentages  under  those  conditions  Is 
a  mere  guess  as  to  the  sum  that  will  be 
raised  thereby.  This  question  was  before  the 
Supreme  Court  of  Michigan  In  Hubbard 
Winsor,'  15  Mich.  146,  and  the  court  said: 
"Instead  of  fixing  a  specific  sum  to  be  raised 
by  taxation,  the  board  directed  a  percentage 
on  the  assessed  value.  The  Legislature  sub- 
sequently passed  a  statute  designed  to  legal- 
ize this  method  of  taxation,  and  it  is  claim- 
ed this  statute  is  void.  We  do  not  perceive 
any  Illegality  In  the  original  proceedings,  and 
do  not  deem  It  necessary  to  Inquire  into  the 
validity  of  the  law.  The  designation  of  a 
percentage  on  a  definite  sum  is  Just  as  cer- 
tain as  If  It  were  calculated  and  stated  In 
figures,  and  leaves  nothing  to  be  done  to 
make  It  known,  except  a  simple  computation. 
It  would  be  absurd  to  bold  a  tax  valid  or  void 
according  as  a  sum  of  this  nature  Is  done 
by  one  or  another  officer  from  the  same  data.  ' 
The  law  presumes  that  the  rules  of  arith- 
metic are  the  same  In  all  offices."  This  deci- 
sion was  made  under  a  statute  providing  tliat 
the  board  of  supervisors  "shall  at  their  an- 
nual session  In  October  in  each  year  ascertain 
and  determine  the  amount  of  money  to  be 
raised  by  tax  for  county  purposes  •  •  • 
and  also  the  amount  of  state  tax  required 
to  be  raised,"  etc.  The  decision  is  an  ex- 
press authority  upholding  a  levy  by  per- 
centages when  the  statute  commands  a  levy 
In  fixed  sums.  In  Peed  v.  Millikan,  79  Ind. 
86,  the  Supreme  Court  of  Indiana  said:  "Tak- 
ing the  entire  order  into  consideration,  we  in- 
cline to  the  opinion  that  It  may  be  treated 
as  showing  a  levy  of  fifty-two  hundreths  of 
one  per  cent.,  and  that  It  is  not  void  be- 
cause In  the  shape  of  a  per  cent.  Instead  of  s 
gross  sum.  Assuming,  as  counsel  for  appel- 
lant contends,  that  the  levy  must  be  deem- 
ed to  have  been  made  upon  or  with  reference 
to  the  duplicate  of  the  preceding  year.  It  Is 
a  percentage  upon  a  df^nlte  and  known  sum 
or  sums,  and  the  total  amount  Is  as  certain 
as  if  the  aggregate  had  been  stated  In  figures. 
'Id  certum  est  quod  certum  feddl  potes^*" 
Both  of  tbe  cases  clt&ifti<ii^W%t#^^>l^' 
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logs  to  reatraJn  flie  collection  of  taxes  m 
teTied.  Theee  cases  accord  with  our  concla- 
sion  that  It  would  be  too  technical  and  nar- 
row a  construction  to  bold  that  a  mere  Irrego- 
Iarlt7,  not  possibly  affecting  the  result,  viti- 
ates a  levy  and  all  subsequent  proceedings. 
We  therefore  bold  that  the  levy  was  a  valid 
levy,  and  In  so  doing  do  not  overmle  the 
previous  decisions  of  this  court  pertaining 
to  county  levies.  Wdls  County  v.  McHenry 
and  Dever  t.  Comwell,  supra.  This  renders 
It  unnecessary  to  consider  tbe  constitutional- 
ity of  section  79.  c.  126,  p.  286,  of  tbe  Laws 
of  1897,  as  a  decision  thereon  could  not  affect 
this  case,  for  tbe  reason  that  the  taxes  an 
held  valid  and  not  tohject  to  the  objectloiu 
urged  against  them. 

On  the  first  argument  of  this  case,  In 
September,  1902,  Chief  Justice  Wallln  was 
strongly  of  tbe  opinion  that  tbe  state  levy 
was  Invalid,  and  wrote  a  dissenting  opinion. 
The  court,  as  now  constituted,  has,  after  an 
exhaustive  ai^iunent  upon  this  point  on  re- 
hearing, unanimously  reached  the  conclusion 
that  tbe  objection  to  the  validity  of  the  state 
tax  levy  cannot  be  sustained. 

Appellant  presents  an  affidavit,  and  on  It 
bases  a  request  that.  In  case  of  a  decision 
adverse  to  the  plaintiff,  the  cause  be  remand- 
ed for  another  trial.  The  request  is  that  he 
be  allowed  to  present  further  testimony  to 
show  that  no  warrant  was  ever  attached  to 
the  tax  list,  and  that  no  notice  was  published 
of  the  time  when  tbe  right  of  redemptlou 
would  expire.  We  have  recently  beld,  in 
Mcbols  T.  Roberts  (decided  at  this  term)  06 
N.  W.  298,  that  matters  extraneous  to  tbe 
record  on  appeal  will  not  be  considered  In 
determining  what  disposition  shall  be  made 
of  cases  appealed  to  this  court  There  was 
ample  opportunity  in  the  court  below  to  have 
presented  the  testimony  now  sought  to  be 
presented.  If  such  an  application  were  ever 
to  be  viewed  with  favor,  thla  one  may  be 
denied  as  without  merit 

The  Jadgment  Is  affirmed.   All  concur. 


UIGHIGAM  TBTTST  CO.  et  a1.  t.  GITT  OF 
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(Supreme  Court  of  Nebraska.   July  8,  1903.) 

lAPPBAL— EQUITY— PRESUMPTIONS— MORTOAOa 
FORECLOSURB— PI^ADINQ. 

1.  The  UBual  presumptions  in  favor  of  a  find- 
ing of  tbe  trial  court  do  not  obtain  on  appeal 
In  Bu  equity  case. 

2.  A  bank  iftsned  certificates  of  deposit,  which 
were  guarantied  by  its  directors,  and  secured 
by  trust  deeds  given  by  the  guarantors  and  a 
stockholder  on  their  individual  property;  tbe 
guarantors  giving  trust  deeds  to  secure  the 
payment  of  the  certificates.  A  petition  filed  by 
a  holder  of  one  of  the  certificates  for  the  fore- 
closure of  the  trust  deed  given  by  the  stock- 
holder alleges  that  the  plalutifF  recovered  a 
Judgment  at  law  against  tbe  bank,  and  that  an 
execution  issoed  thereon  has  been  returned  un- 
satisfied. Bcld,  that  such  allegation  does  not 
relieve  the  plaintiff  of  conforming  to  the  te- 
Quiremeuts  of  section  8r>0,  Code  Civ.  Proc.  1901, 
requiring  a  petition  for  forecioHure  to  state 
whethu  any  proceedings  at  law  have  been  had 


for  the  recovery  of  tbe  debt  secored  by  tbe  in- 
striunent  sought  to  be  foreclosed. 

3.  Former  judgment  vacated,  and  tile  decree 
of  the  district  court  rerened, 

(Syllabus  by  the  ConrL) 

Petition  for  rehearing  granted,  and  Jndg- 

ment  reversed. 
For  former  opinion,  see  92  N.  W-  SOO. 

ALBE;rt.  C.  This  case  Is  before  ub  a  sec- 
ond time.  The  former  opinion  la  reported  in 
92  N.  W.  900.  where  the  facts  are  aet  forth 
at  length. 

As  on  the  former  hearing,  the  sufficiency  of 
tbe  i>etltlon  is  assailed  on  the  ground,  among 
others,  that  It  falls  to  comply  with  sec- 
tlons  850  and  851  of  the  Code  of  ClvU  Pro- 
cedure of  1901,  which  requires  a  petition  for 
the  foredoaure  of  a  mortgage  to  state  wheth- 
er any  proceedings  at  law  have  been  had 
for  the  recovery  of  tbe  deed  secured  by  tlie 
mortgage  sought  to  be  foreclosed.  The  pe- 
tition in  this  case  deals  with  the  trust  deed 
as  a  mortgage,  and  the  decree  la  an  ordinary 
decree  of  foreclosure;  hence  tbe  sufficiency 
of  the  petition  is  to  be  tested  by  the  rules 
governing  pleadings  In  actions  brought  for 
tbe  foreclosing  of  mortgages.  The  sections 
above  referred  to  are  as  foHowa: 

"Sec.  850.  Upon  fllhig  a  petition  for  tiie 
foreclosure  or  satisfaction  of  a  mortage,  the 
complainant  shall  state  therein  whether  any 
proceedings  have  been  had  at  law  tm  the 
recovery  of  the  debt  secured  thereby,  or  any 
part  thereof,  and  whether  such  debt,  or  any 
part  thereof,  has  been  collected  and  paid. 

"Sec.  851.  If  it  appears  that  any  judgment 
has  been  obtained  in  a  suit  at  law  for  tbe 
money  demanded  by  such  petition,  or  any 
pnrt  thereof,  no  proceedings  shall  be  bad  in 
such  case,  unless,  to  an  execution  against 
such  property  of  the  defendant  in  such  Judg- 
ment, tbe  sheriff  or  other  proper  <^teer  ahall 
have  returned  that  tbe  execution  is  onaatis- 
fled  in  whole  (ur  In  part,  and  that  the  de- 
fendant has  no  property  whereof  to  satisfy 
such  execution  except  the  mortgaged  prem- 
ises." 

Tbe  petition  is  wholly  silent  as  to  some  of 
tbe  matters  mentioned  In  the  sections  Just 
quoted.  It  does,  however,  allege  the  recovery 
Qt  8  judgment  against  the  banking  company 
on  tbe  indebteduess  eonght  to  be  enforced  In 
this  action,  and  the  return  unsatisQed  of  an 
execution  issued  thereon.  In  tbe  former  ofdn- 
ion  It  was  held  that  such  allegation  was  a 
sufficient  compliance  with  such  sections.  A 
re-examlnation  of  the  question  satisfies  us 
that  our  former  conclusion  on  that  question 
la  wrong.  The  banking  company  was  the 
principal  debtor,  and  four  of  tbe  grantors 
under  tbe  trust  deeds  guarantors  on  the  cer^ 
tiflcates.  The  plaintiff  bad  a  remedy  at  law, 
not  only  against  the  principal  debtor,  but 
against  the  grantors.  It  also  had  its  remedy 
in  equity  against  the  trust  property.  The 
object  of  section  is  to  ivevent  a  creditor 
from  pursuing  Its  rem^j-f;^^fi|q^  and  in 
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45  Neb.  668.  63  N.  W.  951.  Hence  tbe  aUega- 
tioD  showing  the  extent  to  which  the  plain- 
tiff had  pursned  Ita  remedy  at  law  against 
the  principal  debtor  falls  far  short  of  show- 
ing that  when  this  action  was  brought  the 
plaintiff  was  not  proceeding  by  concurrent 
actions  at  law  against  the  guarantors  of  the 
certificates  secured  by  the  trust  deed  sought 
to  be  foreclosed  in  this  action.  For  that  rea- 
aoD,  the  petition  falls  to  comply  with  the  re- 
quirements of  that  section.  That  a  petition 
for  the  foreclosure  of  a  mortgage  which  fails 
to  comply  with  such  requirements  Is  Insuf- 
flrlent  to  support  the  decree  is  settied  by 
Dumeroos  authorities,  among  which  are  the 
following:  Jones  v.  Burtls,  57  Neb.  604,  78 
N.  W.  261;  Kirby  T.  Shrader,  58  Neb.  316, 
TS  N.  W.  616:  Miller  t.  :ni!odemiiB,  58  Neb. 
352.  78  N.  W.  618. 

2.  But  there  is  another  question  in  this 
case  which  goes  more  to  the  merits  of  the 
coDtroTersy,  and  that  is  whether  the  written 
directions  prescribing  the  order  In  which  the 
trust  property  was  to  be  sold,  and  which 
accompanied  the  trust  deeds  at  the  time  of 
tbelr  delivery,  are  binding  on  the  beneflda- 
rles,  because,  If  they  are,  it  necessarily  fol- 
lows that  the  property  of  the  banlclng  com- 
pany and  of  the  resident  stockholders  should 
be  exhausted  before  the  plaintiff  In  this  case 
should  be  permitted  to  resort  to  that  corered 
by  the  trust  deed  sought  to  be  enforced.  On 
the  former  hearing  we  resolved  this  question 
against  the  appellant,  on  the  ground  that 
there  was  sufficient  evidence  to  support  a 
Hading  that  such  directions  were  merely  the 
result  of  an  agreement  between  the  grantors, 
to  which  the  beneficiaries  were  not  parties. 
The  evidence  which  we  held  sufficient  to  that 
end  is  set  oat  In  the  former  opinion.  An  ez- 
amination  of  It  will  disclose  that,  so  far  as 
it  touches  the  precise  question  before  ns, 
It  is  more  In  the  nature  of  a  concluston  or  an 
opiDion  of  the  witness  as  to  the  legal  effect 
of  the  transaction  than  of  what  actually  oc- 
corred.  Besides,  Its  force  Is  somewhat  weak- 
ened by  some  inaccuracies  In  the  testimony 
of  the  witness,  taken  as  a  whole,  which  go 
to  show  that  bis  recollection  of  the  trans- 
action is  not  entirely  clear.  For  example,  he 
testifies  that  the  trust  deeds  were  all  alike, 
and  En  no  manner  different  as  to  their  terms 
and  conditions.  The  record  discloses  a  sub- 
stantial difference  between  the  trust  deed 
involved  in  this  case  and  those  given  by  the 
other  grantors.  Again,  he  testifies  that  the 
^ntor  under  this  deed  was  a  director  as 
well  as  a  stockholder  of  the  banking  com- 
pany. Such  Is  not  the  case.  He  was  merely 
a  stockhplder.  Standing  opposed  to  this  testi- 
mony of  that  witness  is  that  of  two  other 
witnesses  to  the  effect  that  the  written  di- 
rections accompanied  the  trust  deeds  at  the 
time  of  their  delivery  in  escrow,  and  as  part 
of  the  same  transaction.  One  of  these  wit- 
nesses was  the  mayor  of  the  defendant  city 
at  the  time,  and  the  cnatodlan  selected  to 
hold  the  deeds  tn  escrow.  The  testimony  on 


this  point  is  all  In  the  form  of  depo^tions, 
so  that  the  trial  court  was  In  no  better  posi- 
tion to  weigh  it  accurately  than  this  court. 
That  being  true,  and  the  case  being  here  for 
trial  de  novo,  we  cannot  give  full  force  to 
the  usual  presumptions  indulged  In  favor  of 
the  findings  of  a  trial  court  on  confilcUng 
evidence.  Gibson  v.  Hammang  (Neb.)  88 
N.  W.  600.  While  the  testimony  of  none  of 
the  witnesses  on  this  point  is  entirely  clear 
as  to  all  the  details,  it  conclusively  shows 
that  the  written  directions  as  to  the  order 
In  which  this  property  was  to  be  sold  were 
delivered  to  the  custodian,  mayor  of  the  de- 
fendant city,  with  the  trust  deeds,  and  as 
part  of  the  same  transaction,  to  be  delivered 
to  the  trustee.  The  fact,  standing  alone  and 
without  explanation,  would  show,  prima 
facie,  that  such  transaction  entered  into  was 
a  part  of  the  contract,  and  that  all  prior 
negotiations  between  the  parties  had  been 
Included  In  Qie  written  documents,  namely, 
the  trust  deeds  and  the  written  directions, 
which  the  parties  had  settled  upon  as  con- 
taining the  final  proi>osltions  to  which  they 
had  given  their  assent  Whatever  may  have 
been  the  prior  negotiations  of  the  parties, 
It  Is  the  written  contract,  actually  delivered, 
which  the  plaintiff  seeks  to  enforce  in  this 
action,  and  It  must  accept  it  as  an  entirety 
or  not  at  all.  Assuming,  then,  that  the 
plaintiff  should  be  permitted  to  show  by  parol 
testimony  that  it  was  not  intended  that  the 
written  directions  accompanying  the  deeds 
were  to  be  binding  on  It  and  the  other  ben- 
efidaries.  It  should  be  required  to  establish 
that  proposition  by  a  preponderance  of  the 
^evidence.  This,  in  our  opinion.  It  has  failed 
to  do.  On  the  contrary,  the  evidence  on  that 
question  preponderates  In  favor  of  the  ap- 
pellant We  are  forced  to  the  conclusion, 
therefore,  that  the  written  directions  for  the 
sale  of  the  property  in  the  order  therein  pre- 
scribed were  a  part  of  the  contract  whereby 
the  trust  was  created.  The  legal  effect,  then, 
of  the  power  of  sale  contained  In  the  trust 
deed  in  question,  taken  in  connection  with 
those  directions.  Is  that  the  trustee  Is  author- 
ized to  sell  so  much  of  the  property  therein 
described  as  may  be  necessary  to  discharge 
the  Indebtedness  secured  thereby  and  re- 
maining unpaid  after  the  proceeds  of  the 
sale  of  the  other  trust  property  have  been 
exhausted.  It  is  only  after  such  other  prop- 
erty has  been  exhausted  that  resort  may  be 
had  to  the  property  In  controversy.  That 
such  other  property  has  not  been  exhausted 
is  conclusively  established  by  the  evidence. 
It  follows,  therefore,  that  the  decree  of  the 
district  court  cannot  be  sustained, 

3.  In  view  of  the  recommendation  we  In- 
tend to  make  In  this  case.  It  is  proper  at  this 
time  to  notice  another  feature  of  the  trust 
deed  sought  to  be  foreclosed.  The  power  of 
sale  authorizes  the  trjstee  to  sell  so  much 
of  the  property,  not  exceeding  $10,000  worth, 
as  may  be  nece^ry  to  pay  Ui©  amount  due 
on  the  certificates.  [^«nd  t^VovOQ^iioT* 
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sloD  to  the  effect  that  the  grantor  shall  be 
entitled  to  a  recoDTeyance  of  the  property 
from  the  trustee  upon  the  payment  or  de- 
posit by  the  grantor  of  ?10.000,  "or  so  much 
thereof  as  may  be  necessary  to  pay  his  pro 
rata  share  of  the  amonnt  due  on  the  debt 
secured."  It  Is  contended  that,  as  there  were 
Ave  parties  who  gave  security  for  the  pay- 
ment of  the  certlQcates,  the  pro  rata  share 
of  the  appellant's  testator  would  be  one-Qftb. 
We  do  not  consider  that  a  proper  construc- 
tion of  the  contract,  taken  In  Its  «itirety. 
The  certlQcates  were  not  guarantied  by  the 
testator,  and  he  was  not  a  party  to  the  con- 
tract of  guaranty  Indorsed  on  them.  He 
merely  pledged  his  property,  to  the  extent 
of  ?10,000  worth,  for  their  payment.  Hence, 
aside  from  such  liability  as  might  arise  from 
his  being  a  stockholder,  the  certificates  Im- 
posed upon  blm  no  personal  llablHty.  From 
the  transaction,  taken  as  a  whole,  we  think 
It  la  clear  that  by  the  use  of  the  phrase 
"his  pro  rata  share"  the  parties  did  not  In- 
tend to  conv  ey  the  Idea  that  he  was  to  share 
equally  with  the  guarantors  In  the  payment 
of  the  debt.  The  true  construction  of  the 
provisions  of  the  trust  deed  under  cwsldera- 
tlon,  we  think,  Is  that  the  property  conveyed, 
to  the  extent  of  f 10,000  worth,  should  stand 
as  security  for  the  debt,  and  that  the  grantor 
should  be  entitled  to  redeem  at  any  time, 
by  the  payment  of  that  sum  to  the  trustee, 
or  such  sum  as  would  bear  the  same  rela- 
tion to  the  debt  remaining  unpaid  at  the 
time  of  redemption  as  $10,000  bore  to  the 
original  amount  of  the  debt.  It  seems  to  us 
this  Is  the  only  construction  that  is  con- 
sistent with  the  rest  of  the  contract. 

The  conclusion  reached  on  the  second 
proposition  discussed  in  this  opinion  Is  not 
only  fatal  to  the  decree  of  the  trial  court, 
""^  but  Is  an  Insuperable  obstacle  to  a  recovery 
in  this  action,  in  the  form  It  Is  brought  But 
we  do  not  think  the  suit  should  be  dismissed. 
A  part  of  the  trust  property  is  before  the 
court,  and  there  Is  no  trnstee.  We  think 
the  plaintiff  should  be  permitted  to  reform  Its 
pleadings,  and  bring  in  the  necessary  parties 
to  enable  the  district  court  to  enforce  the 
trust  accM-dlng  to  Its  terms. 

It  Is  therefore  recommended  that  the  Judg- 
ment heretofore  entered  by  this  court  be 
vacated,  and  that  the  decree  of  the  district 
court  be  reversed,  and  the  cause  remanded 
for  further  proceedings. 

PER  OTTRIAM.  For  the  reasons  stated  In 
the  fwegolng  opinion.  It  is  ordered  that  the 
Jnc^ent  heretofore  rendered  by  this  court 
be  vacated,  and  that  the  decree  of  the  dis- 
trict court  be  reversed,  and  the  cause  re- 
manded for  further  proceedings. 

SULLIVAN,  G.  J.  (concurring  spedally).  I 
agree  entirely  with  the  reasoning  and  con- 
clusion of  the  Commissioner,  but  tiilnk  there 
ought,  perhaps,  to  be  some  slight  elaboration 
of  the  views  expressed  upon  one  point. 


The  petition  must  state  whether  any  pro- 
ceedings have  been  bad  at  law  for  the  col- 
lection of  the  debt  secured  by  the  mortgage, 
and  whether  any  part  of  such  debt  has  been 
paid.  The  provision  was  for  the  benelit  of 
the  debtor.  It  was  Intended  to  change  the 
former  practice,  which  permitted  actions  at 
law  and  suits  in  equity  to  be  prosecuted 
eoncurrenUy.  The  practice  was  burdensome 
to  the  debtor,  and  the  new  procedure  was 
designed  to  relieve  him  of  the  needless  ex- 
pense which  It  Involved.  Dlmlck  v.  Grand 
Island  Banking  Co.,  37  Neb.  394,  66  N.  W. 
1006.  The  debtor  must.  In  the  end,  reim- 
burse his  surety.  He  must  not  only  pay  the 
debt,  but  also  the  costs  made  In  collecting  It 
by  the  foreclosure  ot  a  mortgage  upon  the 
surety's  property.  If,  therefore,  the  plain- 
tiff may  proceed  at  law  against  the  principal 
debtor  or  some  of  his  sureties,  and  In  equity 
at  the  same  time  against  other  sureties,  it 
seems  clear  that  he  Is  denied  the  benefit 
which  It  was  the  purpose  of  the  statute  to 
confer  upon  him.  Practically,  there  Is  no  dif- 
ference between  concurrent  actions  against 
the  principal  debtor  and  concurrent  actions 
against  his  sureties.  In  either  case  the  nn- 
neceasaty  expense  tails  npon  him. 


DUNN  «t  al.  V.  THOMASL 

(Suprone  Court  of  Nebraska.   July  8,  1903.) 

RIPARIAN  0WNBR3— PRESCRIPnVH  RIQHTS- 
HAINTAININQ  DITCH. 

1.  A  lower  riparian  owner  obtains  no  right 
to  receive  the  water  of  a  stream,  as  against  an 
upper  owner,  by  user  for  the  statutory  period 

of  "prescription. 

2.  Id  order  to  acquire  an  easement  by  pre- 
Bcrii)tion.  the  adreme  user  must  not  only  be 
continuous  lu  point  of  time,  hut  also  substan- 
tially identical,  during  the  whole  of  the  stat- 
utory period,  with  respect  to  manner  and  extent. 

3.  One  who  seeks  to  acquire  an  casement  of 
mnintaining  a  ditch  over  anoth^'H  laud  by  ad- 
ver^e  user  must  maintain  it,  without  material 
change  of  location,  for  the  full  statutory  period. 
That  he  may  have  had  a  ditch  somewhere  upon 
the  land  for  10  years  does  not  give  him  a  right 
to  maintain  it  in  a  new  location,  or  to  use  an 
extension  thereof  made  within  the  period. 

(SjUabus  by  the  Court.) 

Cbmmisslonen'  Opinion.  Department  No. 
8.  Appeal  from  District  Court,  Slonx  County; 
Westover,  Ji^ge. 

Action  by  Joseph  F.  Dunn  and  others 
against  Samuel  M.  Thomas.  Judgment  for 
defendant,  and  plaintiffs  appeal  Affirmed. 

Allen  O.  Fisher,  tor  appellants.  W.  H. 
Fanning,  for  appellee. 

POUND,  a  Plalntitrs  me  to  enjoin  the 
defendant  from  interfering  with  or  prevent- 
ing their  cleaning  out  and  operating  an  Ir- 
rigation ditch  which  they  claim  a  right  to 
maintain  over  and  across  the  defendant's 
land.  They  also  iniiy  an  injunction  to  re- 
strain the  defendant  from  In  an^  manner 
diminishing  ttaeD]|(»¥€d«^  (n^OO^we  ditch. 


FOEBNGA  ▼.  CHUBCHILIi. 


148 


Tbe  trial  court  dismissed  the  cause,  and  plain- 
Off*  ai^teaL 

Tbe  claim  to  relief  against  diminishing  the 
flow  of  water  In  the  ditch  appears  to  be  di- 
rected against  certain  ditches  maintained  by 
tbe  defendant,  who  is  an  upper  riparian  own- 
er, on  bis  own  land,  and  to  be  based  on  the 
assumption  that  plaintiffs,  who  are  lower 
owners,  have  acquired  a  right  to  receive  the 
water  of  the  stream  in  question  for  use  in 
tbelr  ditch  by  10  years'  user.  Of  course,  this 
claim  Is  without  any  legal  basis,  and  was 
properly  rejected  by  the  district  court 
Oawford  Oo.  t.  Hathaway  (Neb.)  OS  N.  W. 
781.  As  to  the  plaintiffs*  ditch,  it  appears 
very  clearly  that  a  ditch  was  run  upon  de- 
fendant's land  in  November,  1S90,  and  that 
plalntUte  hare  taken  water  at  a  point  on 
«ald  land  ever  since.  But  one  of  their  prin- 
cipal witnesses  testlfiea  that  in  1899,  two 
years  prtor  to  this  suit,  the  ditch  was  ran 
tome  distance  higher  op  on  defendant's  land; 
and  tbe  latter  claims  that  this  extension  in- 
Jares  bis  land,  and  that  his  objections  and 
the  Interference  and  obstructions  sought  to 
be  restrained  are  directed  against  the  new 
location  and  extension.  This  does  not  seem 
to  be  seriously  disputed.  In  order  to  ac- 
qolre  an  easement  by  prescription,  the  ad- 
vene  naer  must  not  only  be  continuous  in 
point  of  time,  bnt  also  substantially  identi- 
cal, duiing  the  whole  statutory  period,  with 
respect  to  manner  and  extent.  American 
Bank  Note  Co.  t.  New  York  B.  B.  Co.,  129 
N.  T.  252,  29  N.  E.  302;  Cotton  T.  Focasset 
Mfg:  Co.,  13  Mete.  429.  In  consequence,  one 
who  seeks  to  acquire  an  easement  of  main- 
taining a  ditch  oTer  another's  land  by  ad- 
rerse  user  must  maintain  it,  without  ma- 
terial change  of  location,  for  the  full  statu- 
tory period.  Cotton  v.  Pocasset  Mfg.  Co., 
supra.  That  plaintiffs  may  have  bad  a  ditch 
comewhere  upon  the  land  for  10  years  does 
not  give  tbem  a  right  to  maintain  It  In  a  new 
location,  or  to  use  an  extuulon  thereof  made 
within  that  period. 

We  therefore  recommend  that  the  decree 
be  affirmed. 

DUFFIB  and  EZRKPATBICK,  OGL,  con- 

CQF. 

PER  CURIAM.  For  the  reasons  stated  In 
the  for^colng  opinion,  tbe  Judgment  of  tbe 
dlatrlet  court  is  affirmed. 


FOKENGA  T.  GHURGBIIili. 
(Sapreme  Court  of  Nebraaka.  Jan.  8,  1902.) 

mOHWATB—CULVBHTS— AUTHORITY  Or  COUN- 
TY BOARD— INJUNCTION. 

1.  On  the  facts  stated,  A«Id,  that  the  coonty 
board  had  authority  to  direct  the  road  ovnaeer 
to  place  a  culvert  across  a  highway  in  hia  dis- 
trict. 

2.  It  Is  not  necessary  In  such  order  to  desig- 
nate the  specific  point  on  the  highway  at  which 
surh  culvert  is  to  be  placed. 


3.  In  an  action  to  enjoin  the  constraction  of 
SQcb  cnlvert,  tiie  question  is  not  whethn*  it 
would  divert  the  surface  drainage  from  its  nat- 
ural course  to  the  plaintiff's  injnry.  and,  if  so. 
whether  it  was  tbe  oest  and  most  advantageous 
means  of  disposing  of  such  water,  but  whether 
such  culvert  was  reaaonabl;  necessary  to  a 
proper  maintenance  of  the  road. 

Oommtsslonera'  Opinion.   Department  No. 

3.  Appeal  from  District  Court,  Johnson 
County;  Letton,  Judge. 

"Not  to  be  officially  reported." 

Action  by  Wllm  J.  Fokeng^  against  Thom- 
as Churchill.  Judgment  for  defendant,  and 
plaintiff  appeals.  Affirmed. 

M.  B.  G  True,  for  appellant  L.  a  Chap* 
man  and  Hugh  LaMaster,  for  appellee. 

ALBERT,  a  The  appellant  brought  this 
action  against  the  appellee,  the  overseer  of 
highways  of  a  certain  road  district  to  en- 
join the  placing  of  a  culvert  across  a  high- 
way adjoining  the  ptalntiffs  land.  The  pe- 
tition alleges,  in  substance,  that  the  defend- 
ant is  tbe  acting  overseer  of  road  district  No. 
14  of  Johnson  county,  and  that  the  plaintiff 
is  a  freeholder  of  said  county,  and  Is  the 
owner  of  the  N.  ^  of  the  N.  W.  M  of  section 

4,  township  0,  range  9  west;  that  a  duly  laid 
out  highway  extends  along  the  section  line 
running  between  said  section  and  section  4 
within  said  road  district;  that  the  northern 
and  larger  portion  of  the  north  half  of  said 
section  5  slopes  to  the  east  towards  the  said 
land  of  the  plaintiff;  that  during  and  after 
heavy  rainfalls  a  large  amount  of  water 
rushes  down  tbe  eastern  slope  of  the  north- 
east quarter  of  section  6  towards  the  lands  of 
the  plaintiff;  that  the  said  road  district  has 
heretofore  dug  a  ditch  along  tbe  western  side 
of  said  road,  which  Is  sufficient.  If  kept  clear 
of  obstructions,  to  take  all  tbe  water  that 
may  fall  upon  said  northeast  quarter  of  sec- 
tion 6  and  adjoining  land  toward  Hooker 
creek  on  the  south,  except  a  small  amount 
that  may  fall  to  the  north  towards  the  south 
fork  of  the  Great  Nemeha  river;  that  nld 
ditch  terminates  near  the  southwest  comer 
of  plaintiff's  land,  and  can  be  extended  fur- 
ther soutii  BO  that  It  will  discharge  its  entire 
flow  of  water  Into  Booker  creek  without  any 
damage  to  any  lands  along  said  road;  that  the 
defendant  has  threatened  to  put  a  culvert 
across  said  road  between  the  southern  half  of 
plalntiETs  land  and  section  6,  through  which, 
if  made,  the  waters  from  tbe  northern  half  of 
said  section  5  will  flow  upon  tbe  lands  of  this 
plaintiff  on  section  4,  and  greatly  damage  said 
lands;  that  tbe  place  where  the  defendant 
threatens  to  put  said  culvert  Is  not  the  nat- 
ural waterway  nor  tbe  place  where  tbe  wa- 
ter  wonld  naturally  flow;  that  said  culvert  Is 
unnecessary;  that  there  Is  a  natural  water- 
way across  said  road,  near  the  southwestern 
comer  of  plalntlfTs  land,  where  such  culvert 
may  be  placed  advantageously;  and  that  the 
defendant's  threats,  if  carried  Into  ^ect, 
would  result  In  great, ^a^^^l^afg^[gam- 
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age,  for  which  the  plalntlfl  lias  do  adequate 
remedy  at  law. 

The  defeDdant  answered,  admitting  that 
he  was  threatening  to  place  the  culvert  across 
the  road  ae  charged  In  the  petition,  but  aver- 
red that  he  was  acting  by  virtue  of  an  order 
of  the  county  commissioners,  as  follows: 
•  •  Bmll  Kopelln,  overseer  of  highways 
In  road  district  No.  14,  Is  hereby  directed  to 
put  In  two  culverts  on  the  section  line  be- 
tween the  northeast  quarter  of  section  5, 
range  9,  Johnson  county,  Nebraska,  the  same 
being  the  section  line  and  road  involved  In 
the  action  of  Churchill  v.  Henry  Beethe  et 
al.  The  clerk  is  directed  to  give  said  over- 
seer orders  to  carry  this  order  Into  effect." 
The  answer  also  contains  a  general  denial 
of  all  allegations  In  the  petition  not  admitted. 
The  court  found  for  the  defendant,  and  en- 
tered a  decree  accordingly. 

The  appellant  contends  that  the  order  of 
the  county  commissioners  is  Insufficient  to 
justify  the  defendant  In  constructing  the  pro- 
posed culvert,  for  the  reason  it  does  not  des- 
ignate the  location  with  sufficient  certainty, 
and  for  the  further  reason  that  the  overseer 
alone  should  determine  the  location  of  cul- 
verts. Section  1,  c.  78,  CJomp.  St.  1901,  reads: 
"The  county  board  has  a  general  supervision 
orer  the  public  roads  of  the  county,  with 
power  to  establish  and  maintain  them  as 
herein  provided,  and  to  see  that  the  laws 
in  relation  to  them  are  carried  into  efTect." 
Section  76  of  the  same  chapter,  so  far  as  la 
material  at  present,  is  as  follows:  "In  coun- 
ties not  under  township  organization  the 
road  tax  shall  he  paid  in  cash.  One-half  of 
all  moneys  paid  into  the  county  treasury 
from  the  several  road  districts  In  discbarge 
of  road  tax  shall  constitute  a  county  road 
fund  which  shall  be  divided  equally  between 
the  commissioner  districts  and  shall  be  at 
the  disposal  of  the  county  commissioner  In 
his  district  for  the  general  benefit  of  the 
county  roads  therein;  provided  that  the  oth- 
er one-half  of  all  moneys  so  paid  Into  the 
county  treasury  from  the  several  road  dis- 
tricts. In  discharge  of  road  tax,  and  all  cash 
labor  tax  shall  constitute  a  district  road 
fund,  and  shall  be  expended  by  the  county 
commissioners  in  the  road  district  from  which 
It  was  collected,  for  the  following  purposes: 
First— for  the  construction  and  repair  of 
bridges  and  culverts,  and  making  the  fire 
guards  along  the  line  of  roads.  Second— for 
the  payment  of  damages  of  the  right  of  any 
public  road.  Third— For  the  payment  of 
wages  of  overseers,  and  for  the  expense  of 
procuring  the  necessary  tools.  Fourth— For 
the  payment  of  wages  of  commissioners  of 
roads,  surveyor,  chnlnman,  and  other  per- 
sons engaged  in  locating  or  altering  any  coun- 
ty road,  If  the  road  he  finally  established  or 
altered  as  hereinbefore  provided.  Fifth — 
For  work  and  repairs  on  roads.    •   •  •" 

From  the  sections  just  quoted  we  think  it 
clear  that  the  county  Iward  may  direct  the 
overseer  to  make  Improvements  In  the  high- 


ways of  his  district,  including  the  construe 
tlon  of  culverts.  As  to  the  details,  we  ai 
equally  clear  that  much  may  be  and  should  b 
left  to  the  discretion  of  the  overseer.  He  I 
supposed  to  be  on  the  ground,  and  familla 
with  the  roads  In  tils  district,  and  their  coi 
dltlon  and  needs.  The  precise  place  at  whic 
a  culvert  shall  be  placed  is  purely  a  matt< 
of  detail,  and  the  failure  of  the  county  boar 
to  designate  it  does  not  invalidate  the  orde 
Were  it  proposed  to  construct  a  culvert  uj 
der  contract  in  pursuance  of  the  provislot 
of  section  83  of  the  same  chapter,  a  dlfterei 
question  might  arise. 

The  appellant's  theory  of  this  case,  ( 
gathered  from  the  pleadings  and  the  evidenc 
Is  that  the  proposed  culvert  will  divert  tl 
surface  water,  to  his  injury,  and  that  eu< 
culvert  is  not  the  best  means  of  disposing  < 
such  water,  and  is  unnecessary.  Consider 
ble  evidence  was  received  In  support  of  tb 
theory.  On  the  other  hand,  several  witness, 
produced  by  the  defendant  testified,  in  e 
feet,  that  before  the  road  was  graded  sa( 
water  was  largely.  If  not  wholly,  carried  c 
through  a  ditch  of  swale  extending  aero 
the  road,  at  the  proposed  location  of  the  ci 
vert,  and  to  other  facts  tending  to  show  tb 
the  construction  of  the  culvert  at  that  pla< 
was  reasonably  necessary  and  proper  f 
the  maintenance  of  the  highway.  Heuc 
even  should  we  adopt  appellant's  theory 
the  case,  the  role  that  the  finding  of  the  tri 
court  on  conflicting  evidence  will  not  be  dl 
turbed  stands  as  an  insuperable  barrier 
the  relief  sought  by  this  appeaL 

Besides,  the  question  before  the  trial  coti 
was  not  whether  the  proposed  culvert  woo 
divert  the  surface  drainage  from  ita  natui 
course  to  appellant's  injury,  and,  if  f 
whether  it  was  the  best  and  most  advanta^ 
ous  means  of  disposing  of  such  water,  b 
whether  such  culvert  was  reasonably  nec( 
sary  to  a  proper  maintenance  of  the  roa 
Churchill  V.  Beethe,  48  Neb.  87,  66  N.  1 
992,  35  L.  R.  A.  442.  On  that  point  the  fin 
Ing  of  the  trial  court  is  abtmdantly  sustain 
by  the  evidence. 

The  law  In  regard  to  surface  water 
discussed  at  some  length  in  the  briefs.  0 
failure  to  go  Into  that  subject  at  great 
length  arises  from  no  lack  of  Interest,  b 
from  the  belief  that  what  has  already  be 
said  disposes  of  the  case. 

We  recommend  that  the  decree  of  the  d 
trict  court  be  affirmed. 

AMES  and  DTTFFIB,  CO.,  concur. 

Afflrmeda 


HART  V.  DEITRICH. 
(Suprfflne  Court  of  Nebraska.   July  3,  1903 
PARTNERSHIP— ACCOUNTmO. 

1.  A  partner  whck  witboutjaotice  to  or  kooi 
edge  of  U^eopactdiuqUkj^dkttstuitially  all 
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tbe  reaij  money  of  the  firm,  aud  absconds,  re- 
m&ining  avaj  eight  months  without  disclosing; 
his  whereabOQtB,  has  do  standing  ia  eqnit;  to 
demand  an  aoeonnting  after  hia  conartDer  haa 
KooBd  ap-  the  bnriiMBB  and  paid  the  partner- 
■bip  debts. 
(Hi^abiu  br  tiie  Conrt) 

CommlasloneTS*  Opinloii.  Department  Na 
S.  Appeal  from  District  Court,  Bia  Butte 
County;  Weatorer,  Judge. 

Actlcui  br  Natban  Hart  against  G.  H.  D^t- 
licb.  Judgment  for  plaintiff.  Defendant  ap- 
peals. Bevoved. 

R.  C.  Noleman,  for  appellant.  William 
Mitchell,  for  appellee. 

POUND.  C.   This  Is  a  suit  for  accotintlng. 
The  parties  were  partners  In  the  saloon  busi- 
ness at  Alliance;    the  plaintiff  residing  at  | 
that  point,  while  defendant  lived  at  Craw-  | 
ford,  some  58  miles  distant.   On  Jnly  8,  1895.  | 
plaintiff,  without  notice  to  or  knowledge  of  { 
bis  partner,  and  without  warning  to  the  em-  | 
ploy6s  In  Immediate  charge  of  the  business,  i 
drew  out  substantially  all  the  firm  moneys 
in  the  bank,  took  the  cash  on  hand  In  the 
saloon,  and  absconded.   Where  he  went,  or 
for  what  purpose,  he  does  not  Inform  us. 
But  he  was  gone  some  eight  months,  during  j 
which  time  he  did  not  communicate  with  his  I 
partner  or  with  hla  family;  nor  was  any  one  i 
able  to  ascertain  what  had  become  of  blm. 
The  defendant,  who  seems  to  have  been  the 
responsible  member  of  the  firm,  closed  out 
the  partnership  business  and  paid  Its  debts. 
Afterwards  plaintiff  sued  for  an  accounting. 
The  referee,  who  heard  the  evidence,  found  j 
for  the  defendant;  but  the  court  sustained 
exceptlona  to  the  report,  and  entered  a  de- 
cree for  tbe  plaintiff,  wlilcli  la  now  appealed 
from. 

Witbont  going  into  the  somewhat  compli- 
cated details  of  the  accounting,  we  are  of 
opinion  that  the  decree  ought  not  to  be  suf- 
fered to  stand.  Whether  or  not  the  pur- 
chase, earnings,  and  disposition  of  a  roulette 
wheel  are  proper  subjects  for  a  court  of  eq- 
uity, a  partner  who,  In  times  of  financial 
stress,  snch  as  prevailed  In  1895,  absconds 
with  the  ready  money  of  the  firm,  and  leaves 
bis  copartner  to  settle  the  business  as  best 
he  can,  has  no  standing  In  a  court  of  equity 
to  demand  an  accounting,  when  It  turns  out 
rh.it  the  business  was  closed  up  successfully. 
Defendant  was  on  the  spot  to  meet  the 
claimK  of  creditors.  He  was  compelled  to  see 
tl^t  they  were  paid.  If  the  partnership 
proijerty  did  not  suffice,  he  was  liable.  The 
plaintiff  ran  no  risk.  If  a  deficit  resulted, 
be  bad  only  to  stay  away.  If  the  property 
paid  the  debts,  he  could  turn  up  and  call  for 
an  accounting.  Unless  the  maxim  that  he 
who  comes  Into  equity  must  come  with  clean 
hands  has  lost  all  virtue,  the  plalntitTs  case 
has  DO  place  In  a  court  of  equity,  and  should 
be  dismissed. 

It  is  recommended,  therefore,  that  the  de- 
cree be  reversed  and  tlie  caae  dlsmleaed. 
96N.W.— 10 


DUFFIE  and  KIRKPATBIGE,  OC,  con- 
cur. 

FEB  CURIAM.  For  the  reasons  stated  In 
the  foregoing  opinion,  the  Judgment  of  the 
district  court  Is  reversed,  and  the  action  la 
dismissed.  , 


CHICAGO.  R.  I.  &  P.  ET.  CO.  v.  COLBY. 

(Supreme  Court  of  Nebraska.   July  8,  1903.) 

CARRIERS— FRBIOHT  8HIPUBNTS-RBOUUI- 
TION. 

1.  A  railroad  company,  as  a  common  cantor, 

may  make  reasonable  rules  and  regulations  for 
the  reception,  carriage,  and  delivery  of  freights, 
including  the  classification  and  snitable  prep* 
aration  of  articles  for  shipmoit;  and  such  roles 
aud  regulations,  shippers  are  to  conform  to. 

2.  Tbe  reasonableness  of  such  rules,  regula- 
tions, and  classification  Is  a  question  of  law  for 
the  court,  and  it  ia  reversible  error  to  submit 
that  Question  to  the  jury, 

(Syllabus  by  the  Court) 

Commissioners'  Opinion.  Department  No. 
2.  Brror  to  District  Court,  Cage  County; 
Letton,  Judge. 

Action  by  David  B.  Colby  against  tbe  Chi- 
cago, Rock  Island  &  Pacific  Railway  Com- 
pany. Judgment  for  plaintiff.  Defendant 
brings  error.  Reversed. 

W.  F.  Evans  and  Hozlett  &  Jack,  tar  plain- 
tiff In  error.   L.  W.  Colby,  for  defendant  In 

error. 

BARNES,  C.  In  this  action  D.  R.  Colby, 
the  defendant  In  error,  sought  to  recover  the 
possession  of  a  certain  wagon,  described  in 
his  petition,  from  the  Chicago,  Rock  Island 
&  Pacific  Railway  Company.  Such  proceed- 
ings were  had  that  tbe  case  finally  reached 
the  district  court  of  Gage  counQr,  where,  on 
a  trial  to  a  Jury,  a  rerdlct  was  returned 
In  his  favor  for  the  possession  of  the  prop- 
erty, and  for  tbe  sum  of  $13.80  damages. 
Judgment  was  rendered  on  the  verdict,  and 
tbe  railway  company  prosecuted  error. 

It  appears  that  one  F.  A.  Matthls  deliv- 
ered a  peddler's  wagon  to  the  Chicago  & 
Great  Western  Railway  Company  at  Pearl 
City,  III.,  to  be  shipped  to  the  defendant  In 
error,  at  Beatrice,  Neb.;  that  It  was  trans- 
ported by  the  Initial  carrier  as  far  as  its  line 
of  road  extended,  snd  was  there  delivered 
to  the'  plaintiff  In  error,  and  was  carried 
by  it  to  the  place  of  destination;  that  when 
the  defendant  called  for  the  wagon  a  dispute 
arose  over  the  freight  charges.  The  amount 
claimed  by  tbe  plaintiff  was  $13.80.  while 
the  defendant  Insisted  that  he  should  be  re- 
quired to  pay  the  sum  of  $6.62  only.  Ef- 
forts were  made  to  adjust  the  matter  In  dis- 
pute, which  were  unsuccessful,  and  there- 
upon the  defendant  replevied  the  wagon,  al- 
leging that  he  had  tendered  the  plaintiff  an 
amount  sufficient  to  pay  the  proper  freight 
chaises.  The  record  discloses  that  he  Intro- 
duced some  evidence  tending  to  sbaw.Uiat>be 
bad  made  on  Inqulry^^'lASAW^ihge 
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of  tbe  plaintUTs  office  tn  Beatrice  to  ascer- 
tafn  the  probable  cost  of  transportlDg  the 
wagon  from  Pearl  0!t7.  UK,  to  that  place, 
and  had  been  told  that  It  would  be  about 
fe.62;  that  thereupon  he  wrote  to  Hatthls 
to  ship  it  to  blm.  It  appears  that  when  tbe 
wagon  was  ddlvered  by  Mattbis,  at  the 
Great  Western  BaUway  Company,  It  iras 
not  crated  or  prepared  for  shipment  In  the 
manner  required  by  the  company's  rules,  and 
therefore  the  charge  for  Its  transportation 
was  greats  than  the  rate  contended  for  1^ 
the  defendant  Ko  rate  was  fixed  by  the  con- 
tract of  shipment,  and,  wb«i  the  plalntlflCs 
freight  Inspector  saw  the  wagon  and  ascer- 
tained Its  condition,  he  fixed  the  rate  thereon 
which  Is  proTlded  for  by  what  Is  called  tbe 
*^e8tem  Olassiflcatlon,"  and  which  It  ap- 
pears applied  to  all  roads  west  of  tbe  HIs- 
slBsIppl  river,  the  plaintiff  Included,  and  di- 
rected the  agent  of  the  road  at  Beatrice  to 
collect  that  rate  from  tbe  defendant  It  also 
appears  from  the  evidence  that  If  tbe  wagon 
had  been  raated  according  to  tbe  regulations 
set  forth  In  the  **Western  Olassiflcatlon"  of 
frelgbts.  which  classification,  together  wltti 
the  rates  prescribed  thereby,  appears  to  have 
been  posted  In  the  depots  of  all  of  said  roads, 
the  cost  of  the  shipment  would  have  t>een 
|i6.62,  but  for  lack  of  proper  crating  the  rate 
was  $13.80,  tbe  amount  claimed  by  the  plain- 
tiff. There  Is  no  conflict  of  evidence  on  these 
guratlons.  Tbe  plaintiff  claimed  tbe  r^bt  to 
bold  the  property  until  Its  lien  for  the  freight 
charges  was  paid,  while  the  defendant  de- 
manded Its  delivery  on  tbe  payment  of  the 
Iraser  nte.  This  was  tbe  real  question  In 
dispute,  and  on  the  trial  the  court  submit- 
ted the  question  of  the  reasonableness  of  the 
regulations,  classiflcatlon,  and  freight  char^ 
ges  to  the  Jury,  by  the  following  Instmc- 
tlons:  "(2)  You  are  instructed  that  every 
common  carrier  In  this  state  Is  entitled  to  a 
Hen  upon  the  property  transported  by  It  for 
the  proper  and  reasonable  freight  charges 
thereupon,  and  that  unless  yon  believe  from 
tbe  evidence  that  the  plaintiff  has  tendered 
to  the  defendant  the  reasonable  and  proper 
freight  charges  for  the  shipment  of  said 
goods,  the  defendant  will  be  entitled  to  a 
verdict  at  your  hands.  If.  on  the  other 
hdnd.  you  find  that  tbe  amount  which  was 
tendered  to  the  defendant  Is  the  reasonable, 
proper,  and  usual  freight  charges,  under  the 
rules  and  regulations  which  have  been  In- 
troduced In  evidence  before  yon,  adopted  by 
various  railway  companies  adopting  such 
classifications,  and  that  such  regulations  are 
fair  and  reasonsble,  then  you  should  find  for 
the  plaintiff.  (3)  Ton  are  Instructed  that  It 
Is  competent  for  companies  engaged  tn  the 
business  of  common  carriers  to  adopt  rules 
of  classification  and  tariffs  of  freight  char- 
ges for  tbe  carriage  of  goods,  and  tiiat  If 
said  clnsslflcatlons  snd  tariffs  are  ftilr  and 
reasonnble,  they  are  lawful  and  proper,  and 
must  be  recognized  by  persons  transacting 
business  with  such  common  carriers.  And 


In  this  case  If  you  believe  from  tbe  evUesc 
that  such  regulations  are  fftlr  and  reasoi 
able,  and  fliat  the  goods  In  controversy  wen 
by  tbe  terms  and  conditions  of  the  'Westa 
Classiflcatlon,'  whldi  has  been  Introduced  I 
evldencti,  entitled  to  be  sbtpped  at  one  so 
one-half  times  tbe  flrst-class  rate,  at  acta 
weights,  then  you  should  find  for  the  plali 
tiff.  But  If,  on  the  other  band,  you  find  tbi 
the  goods  In  controversy  were,  under  tl 
rules  of  tbe  'Western  Olassiflcatlon,'  oitltlt 
to  be  rated  as  first-class,  minimum  welgl 
fifteen  hundred  pounds,  then  you  should  flu 
for  tbe  defendant"  That  a  common  carrii 
has  a  Hen  for  Its  pn^er  freight  charges  ( 
the  property  transported  over  Its  llnea  < 
road,  and  may  hold  possesston  of  such  pro, 
erty  until  Its  Hen  Is  paid,  Is  the  settled  la 
of  this  state.  It  Is  equally  well  settled  tba 
on  tendering  the  amount  of  freight  cha^ 
actually  due  the  carrier,  tbe  owner  may  i 
plevy  bis  goods,  and  It  la  unnecessary 
again  refer  to  these  questions. 

The  plaintiff's  first  contention  Is  that  ti 
court  ened.  In  giving  the  Instructions  abcr 
quoted.  A  common  carrier  may  make  re 
sonable  rules  as  to  the  reception,  carrias 
and  d^very  of  freights.  Such  rules  ai 
regulations  shippers  are  to  conform  i 
Their  reasonableness  Is  a  question  of  law  f 
the  court  to  decide.  Bor«r  on  Ballroads,  2! 
Illinois  Cent  B.  Co.  v.  Whlttemore,  43  I 
420,  £a  Am.  Dec  138;  Vedder  v.  Fellows, 
N.  T.  126;  Tracy  v.  N.  T.  &  Harlem  B.  0 
9  Bosw.  396.  In  Illinois  Cent  B.  Co. 
Whlttemore,  supra,  the.  court  said:  "Tbe  c 
cult  court  left  It  to  tiie  jury  to  say  whetii 
the  rule  was  reasonable.  This  was  error, 
was  proper  to  admit  testimony  as  was  doi 
but  either  with  or  without  this  testimony, 
was  fbr  the  court  to  say  whether  the  regni 
tioQ  was  reasonable,  and  tiierefore  obligate 
npou  the  passengers.  The  necessity  of  hoi 
Ing  this  to  be  a  question  of  law,  and  the 
fore  within  the  province  of  tbe  court  to  s 
tie,  Is  apparent  from  tbe  consideration  tl: 
It  Is  only  by  so  holding  that  fixed  and  p 
manent  regulations  can  be  established, 
this  question  is  to  be  left  to  Juries,  one  n 
would  be  applied  by  them  to-day,  and  i 
other  to-morrow.  In  one  trial  a  rallw 
company  would  be  held  liable,  and  in  i 
other,  presenting  the  same  question,  not  1 
ble.  I^elther  tbe  companies  nor  the  pass 
gers  would  know  tiielr  rights  or  their  obll] 
tlons.  A  fixed  system  for  the  omtrol  of  1 
vast  Interests  connected  with  the  rallwa 
wonld  be  impossible,  while  snch  a  system 
essential  equally  to  the  roads  and  to  1 
public."  In  the  cue  at  bar  there  was 
conflict  of  evidence  on  the  question  as 
what  the  regulations  were  which  had  bf 
fixed  by  the  "Western  Classification"  as 
the  manner  of  preparing  the  wagon  In  qu 
tion  for  shipment  Neither  was  tiiwe.  a 
dispute  as  to  tbe  rate  fixed  for  Its  transpoi 
tion  when  prepared,  for  sbtoment  accordi 
to  said  XQ^ei9^Cz90Iglgl€  Therefore 
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wu  the  doty  ct  tbe  court  to  detmnlne,  as  a 
matter  of  law,  whetber  the  r^^atlons  con- 
tained In  the  classlflcatloD,  whl^  was  Intro- 
daced  in  erldence.  were  reasonable  or  not, 
and  whether  the  snm  charged  for  transporta- 
tlan  thereunder  was  tbe  proper  amount.  If 
these  questions  are  left  to  the  determination 
of  juries,  fright  rates  will  soon  reach  a  con- 
dition of  chacw.  What  one  jury  might  think 
was  reasonable  and  just,  another  Jury  might 
reject  And  so  it  would  aoon  be  impossible 
for  common  carriers  to  conduct  their  busi- 
ness vrllh  any  degree  of  fairness  or  uniform- 
ity towards  tbeir  patrons.  Again,  it  Is  well 
known  and  understood  that  railroad  com- 
panies act  only  through  their  agents;  that  it 
is  necessary  for  them  to  adopt  rules  and 
regulations  for  the  guidance  of  such  agents; 
and  It  is  generally  understood  that  persons 
dealing  with  such  corporations  are  to  be  gor- 
mied  by  these  rules  and  regulations,  If  fair 
and  reasonable.  It  thwefore  becomes  neces- 
SBiy  for  the  courts,  as  a  matter  of  law,  to 
determine  tbe  question  of  the  reasmiableness 
thereof  in  case  of  a  disagreement  between 
the  railroads  and  their  patrons,  because  such 
rules  are  a  part  of  the  contract  7or  these 
reasons,  we  hold  that  the  court  erred  In  glT- 
ing  the  instructions  complained  of. 

We  deem  it  unnecessary  to  consider  any  of 
the  other  assignments  of  error.  For  the  giv- 
Ing  of  the  instmctlons  above  quoted,  we  rec- 
ommend that  the  judgment  of  the  district 
oonrt  be  reversed,  and  the  cause  remanded 
for  a  new  txlaL 

ALBERT  and  GLANVILLB,  CO.,  concur. 

FEB.  OUBIAU.  For  the  reasons  stated  In 
the  foregfring  opinion,  the  judgment  of  the 
district  court  is  rever sed,  and  the  cause  re- 
manded for  a  new  trlaL 

H.  RUMLEY  GO.  t.  JELBMAM  et  aL 

(Sopretae  Court  of  Nebraska.   Jan.  8,  1902.) 

CHATTEL  MORTOAQE— POSSBSSIOlt  OF  FROP- 
■RTT— ACTION  BT  HORTOAGBE:— BVIDBNCB. 
1.  ETtdence  examioed,  and  Aeld  in  part  to 

SQStaui  tbe  verdict  and  jndgmeDt. 

OommlBBloners*  Opinion.  Department  No. 
L  Error  to  District  Court  Gage  County; 
Stall,  Judge. 

"Not  to  be  officially  reported." 

Action  by  M.  Rnmley  Company  against 
John  Jetsman  and  others.  Judgment  for  de- 
fendants, and  plalntur  brings  error.  Modi- 
fied. 

Frank  7.  Kelley,  f«  i^lntlff  in  error. 
Griggs,  Binaker  ft  Bibb  and  L.  O.  Burr,  for 
defendants  in  error. 

DAT.  a  On  July  1,  1898,  3C.  Rnmley  Com- 
pany brought  this  action  in  the  district  court 
of  Gage  County  against  John  Jelsman  et  aL  to 
recorer  the  possession  of  certain  personal 
property,  consisting  of  a  UE-horse  power 
traction,  a  separator  and  wagon,  a  straw 


Btaclcer  and  other  flxturei  belonging  there- 
to, all  of  which  were  particularly  described 
in  the  petition  and  affidavit  The  plaintiff 
claimed  the  right  of  the  immediate  posses- 
sion of  the  property  by  Tlrtne  of  a  chattel 
mortgage  held  by  it  the  conditions  of  which 
with  reference  to  certain  payments  the  plain- 
tiff alleged  had  been  broken.  The  answer 
was  a  general  denlaL  The  property  was  de- 
livered to  the  plaintiff  under  the  writ  of  re- 
plevin, and  by  it  converted  into  money. 

Upon  the  trial  the  Jury  foond  that  the 
right  of  property  and  the  right  of  possession 
of  the  proper^  described  In  the  petition  was 
In  tbe  defendants,  and  found  tbe  ralue  of  tbe 
property  to  be  $1,87B,  ftnd  assessed  tbe  de- 
fendants* damages  for  the  unlawful  deten- 
tion of  tbe  property  at  |1,000.  The  motion 
for  a  new  trial  was  overruled,  and  Judgment 
entered  on  the  rerdlct  to  review  which  the 
plaintiff  brings  error  to  this  court 

Tbe  iirincfpal  error  complained  of  by  the 
plaintiff  upon  tbe  argument  was  that  tiie 
verdict  and  judgment  are  not  supported  by 
sufficient  evidence.  The  mortgage  was  given 
to  secure  a  number  of  notes  maturing  at  dif- 
ferent times,  two  of  which  appeared  upon 
the  face  of  the  Instrument  to  be  due  at  the 
time  of  the  bringing  of  the  suit  One  of  the 
notes  by  its  terms  matured  November  1, 1897, 
and  the  other  December  1,  1897.  It  was  con- 
tended by  tbe  d^endants  that  the  time  of 
payment  of  sU  the  notes  bad  been  extended 
one  year  from  tbe  date  of  tbeir  maturity. 
Tbe  evidence  tended  to  show  that  in  Au- 
gust 1807,  tbe  plaintiff  became  alarmed  up- 
on some  information  it  had  received  that  the 
property  was  about  to  be  removed  from  the 
state,  and  took  possession  of  the  property, 
and  moved  It  some  miles  from  where  the 
defendants  were  at  the  time  using  It  The 
difficulty  was  adjusted  between  the  jHurtles 
a  few  days  later,  and  the  property  returned 
to  the  defendants.  The  defendants  claim 
that  at  this  time,  in  consideration  of  tbeir 
waiving  damages  sustained  by  being  deprived 
of  the  use  of  the  property,  it  was  agreed  be- 
tween plaintiff  and  defendants  that  the  time 
for  payment  on  all  of  the  notes  be  extended 
one  year  from  the  date  of  their  maturity,  but 
that  meanwhile  tiie  defendants  would  pay 
such  sums  on  tbe  notes  as  they  could  spare. 

Upon  +he  question  as  to  whether  there  had 
been  an  extension  of  the  time  of  payment 
there  was  a  direct  conflict  in  the  evidence. 
If  the  time  of  payment  had  been  extended, 
then  there  was  no  breach  of  the  condition 
of  the  mortgage.  In  finding  for  the  defend- 
ants, the  jury  must  necessarily  have  found 
that  the  time  had  been  extended.  There 
was  sufficient  evidence,  we  think,  to  sup- 
port this  finding,  and  under  tbe  well-estab- 
lished rules  of  this  court  the  finding  of  tbe 
jury  will  not  be  disturbed. 

The  jury  also  found  the  value  of  tbe  prop- 
erty taken  to  be  fl,87S.  Upon  thte  question 
there  was  likewise  a  confflct  in-tbe  evidence, 
the  defendants'  twoDi^itB?)9afe9I®l©gl[Q^- 
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ralue  at  91|8TC,  wblle  the  plaintUfB'  witnem 
placed  It  at  91,000.  There  was  ample  testi- 
mony to  Bupport  this  finding  of  the  }tiiy. 

For  the  wrongful  detention  of  the  prop- 
er^ by  the  plaintiff  the  Svxy  awarded  de- 
fendants 91,000.  This  was  based  apon  evi- 
dence of  the  defendants  that  hj  being  de- 
prived of  the  machine  they  bad  lost  certain 
profits  which  they  otherwise  would  have 
made.  There  was  no  statement  of  facts  from 
which  the  Jury  was  warranted  In  finding 
that  defendant'  damages  for  detaining  the 
property  was  91,000;  The  defendants  were 
permitted  to  show  that  during  the  season  of 
1887  the  profits  from  running  the  machine 
were  9^>  and  tbat  more  wheat  was  grown 
in  the  state  In  1S8S  Oian  in  the  previous 
year.  They  had  no  contracts  for  work  for 
the  season  of  1898  which  could  be  enforced, 
and  but  few  promises  of  Jobs.  The  profits 
for  the  season  of  1898,  under  the  facts  shown, 
were  too  remote  and  speculative  to  form  the 
basU  for  estimating  damages,  '^hlle  it  may 
be  true,  as  contended  for  by  the  defendants, 
that  the  profits  which  would  have  accraed  to 
the  defendants  during  the  season  of  1808  con- 
stitute the  defendants*  damages  for  the 
wrongful  detention  of  the  property,  yet  in 
order  to  make  the  profits  a  basis  for  the 
damages  it  must  be  shown  tbat  the  profits 
would  reasonably  and  natural^  follow  from 
certain  facts  proved.  The  law  will  not  per- 
mit the  jury  to  go  Into  the  realms  of  con- 
jecture and  award  damages  without  proof  of 
facts  from  which  such  damages  might  rea- 
sonably be  expected  to  follow. 

That  portion  of  the  verdict  awarding  the 
defendants  91*000  for  the  wrongful  detention 
of  the  property  is  not  sustained  by  any  com- 
petent evidence.  We  therefore  recommend 
that  unless  the  defendants  within  20  days 
from  the  filing  of  this  opinion  file  a  remittitur 
of  91,000,  with  Interest  thereon  from  the  date 
of  the  judgment,  the  judgment  be  reversed. 

HASTINGS  and  KIUKPATBICE.  CO.  COUr 

cur. 

Remittitur. 


BOLTON  T.  NEBRASKA  CHICOBY  CO. 
(SnprHoe  Conrt  of  Nebraska.  July  8,  1903.) 
HANUFAXrrURINO  GORPORA'TIOH. 

1.  A  corporation  organized  to  "plant,  harvest, 
store,  purchase,  mnnufactnre,  market,  sell,  and 
deal  in  chicory,  held  a  manufacturing  corpora- 
tion, within  the  purTiew  of  tection  37,  &  16,  p. 
380,  Comp.  SL  1901. 

(Syllabus  by  the  Court) 

Commissioners'  Opinion.  Department  No. 
8.  Error  to  District  Court,  Colfax  County; 
Hollenbeck,  Judge. 

Action  by  the  Nebraska  Chicory  Company 
against  Henry  Bolton.  Judgment  for  plain- 
ti£t,  and  defendant  brings  error.  Afiirmed. 

George  H.  Thomas,  for  plaintiff  in  error. 
Bveritt  &  Werts,  for  defendant  in  error. 


POTTND,  a  This  is  a  suit  upon  a  sub- 
scription to  stock,  and  the  acde  question  involv- 
ed is  whether  the  plaintiff  corporation  Is  a 
manntacturing  corporation,  within  the  por- 
vlew  of  section  37,  c;  16,  p.  380,  Comp.  St 
1901.  A  question  of  this  sort  Is  not  to  be 
settled  entirely  by  the  constmction  given 
to  the  phrase  "manufacturing  corporation"  In 
statutes  of  other  states  dealing  with  different 
subjects.  The  Intention  of  the  L^islatnre 
in  this  particular  case  is  to  be  sought  tor. 
and  the  policy  and  purpose  of  this  particular 
act  to  be  considered.  The  decisions  In  which 
this  phrase  has  been  construed  are  fully  col- 
lected in  a  recent  work,  and  need  not  be  set 
out  1  Clark  &  Marshall,  Private  Corpora- 
tions, TO,  131.  It  wOl  be  observed  that  In 
some  cases  the  statute  exempted  manufac- 
turing corporations  from  taxation.  In  which 
case  It  was  Important  to  prevent  fraud  upon 
the  revenue  laws  by  attaching  a  nominal 
manufacturing  business  to  a  substantial  in- 
dustry of  another  sort.  In  other  cases,  mai?- 
utacturing  corporations  were  relieved  from 
the  operation  of  statutory  provisions  as  to 
stockholders'  liability.  Here,  again,  l^ud 
was  to  be  guarded  against,  since  creditors 
might  be  prejudiced  greatly  if  one  of  their 
statutory  protections  could  be  cut  off  by  a 
mere  addition  of  some  manufacturing  enter- 
prise to  an  undertaking  essentially  of  a  differ- 
ent character.  The  statute  here  In  question 
was  obviously  designed  to  encourage  the  pro- 
motion of  manufacturing  enterprises  of  all 
kinds.  In  the  widest  sense,  by  relaxing  the 
rules  as  to  organization.  There  is  every  rea- 
son for  giving  it  a  liberal  construction,  and  no 
fraud  can  result  from  so  doing.  Looking  at 
the  case  In  this  way,  we  are  satisfied  that 
the  plaintiff  corporation  comes  fairly  within 
the  statute.  The  articles  of  Incorporation 
state  its  purpose  thus:  "To  plant,  cultivate, 
harvest,  store,  purchase,  manufacture,  mar- 
ket, sell,  and  deal  In  chicory."  It  appears 
very  clearly  that  the  cultivation,  harvesting, 
and  storing  were  incidental  to  and  In  aid  of 
the  main  project  of  maintaining  a  plant  for 
converting  the  raw  product  Into  marketable 
form.  It  Is  shown  tbat,  to  render  chicory 
marketable^  a  certain  process  is  necessary, 
extending  over  several  days,  and  requiring 
machinery  and  a  considerable  plant  The 
corporation  actnaliy  pot  np  such  a  plant, 
and  operated  It.  As  described  In  evidence, 
the  process  involved  the  use  of  molasses,  as 
well  as  the  chicory  root,  and  required  from 
three  days  to  as  many  weeks,  depending 
upon  the  kind  and  grade  produced.  It  in- 
volved roasting,  crushing,  grinding,  and  sep- 
arating, and,  as  to  certain  forms,  a  process 
of  making  into  "sticks."  This  preparation 
of  the  product  for  market  was  evidently  the 
real  purpose  In'  view.  The  other  purposes 
are  mentioned  only  so  as  to  enable  the  com- 
pany to  procure  Uie  raw  material  neceiwnry 
to  the  operation  of  its  mill.  They  do  not 
suffice  to  take  the  caBe/ont.of.the^  statute. 

We  recommen@igt:ta£«  Ibd-cl&dto^Sifflrmed. 
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DDFFIB  and  KIRKPATRIGK,  Oa,  con- 
cur. 

PER  CURIAM.  For  tbe  reasons  stated  in 
tlie  foregolDg  opinion,  the  Jadgment  ot  the 
district  court  is  affinned. 


LEAMAN  T.  ATKINSON  et  al. 
(Siqiireme  Oonrt  of  Nebraska.   Dec  IS,  1901.) 
APPEAL— RBVl&W. 
1.  When  tbe  defendant  in  an  action  to  fore- 
close a  tax  lien  files  no  pleading  in  the  district 
court,  except  a  motion  to  strike  plaintiff's  petl' 
tion  from  toe  01es.  the  action  of  tbe  trial  court 
in  oTemilbig  sneh  motion  cannot  be  reviewed 
OD  appeal. 

CommiasionerB'  Opinion.  Department  No. 
2.  Appeal  from  District  Court,  Sarpy  Oonn- 
ty;  Keyaor,  Judge. 

"Not  to  be  officially  reported.** 

AcUon  by  A.  J.  Leaman  against  A.  Atkin- 
son and  others.  Judgment  for  plaintUt,  and 
Blljah  B.  Nidiolson  appeala.  Affirmed. 

H.  Z.  Wedgwood  and  A.  E.  Langdon,  'for 
appellant.    C.  L.  Hover,  for  appellee. 

OLDHAM.  C  This  was  an  action  to  fore- 
close certain  tax  liens.  There  were  a  num- 
ber of  defendants  to  the  action  In  tbe  court 
below.  There  was  judgment  for  tbe  plain- 
tiff, and  but  one  of  the  defendants,  Elijah 
B.  Nicholson,  has  brought  the  case  here  for 
rerlew  on  appeal.  Tbe  only  pleading  filed 
hj  api>ollant.  Nicholson,  In  the  court  below, 
WHS  a  motion  to  strike  plalntlfTs  amended 
petition  from  the  flies.  This  motion  was 
overruled,  and  tha  appellant  flled  no  further 
pleading.  This  record,  then,  brings  no  issue 
tiofnre  ns  which  was  tendered  In  the  trial 
conrt  that  can  be  reviewed  on  appeal;  the 
petition  showing  on  Its  face  a  good  cause  of 
action.  We  therefore  recommend  that  the 
Judgment  of  the  district  court  be  affirmed. 

POUND  and  SEDGWICK.  CO.,  concur. 

Affirmed. 


ANDBRSON  et  al.  t.  STATE. 

(Snpreme  Court  of  Nebraska.    July  3,  1903.) 

UUMICIPAL    CORFORATIONa  —  ORDINANCES  — 
POLICE  REGULATION— VALIDITY— CIR- 
CULATION OF  DODGERS. 

1.  When  a  mmiicipal  corporation  is  express- 
Ir  aothorized  hj  leipslatlon  to  enact  a  certain 
ordinance  in  execntioo  of  the  police  power,  sudi 
ordinance  stands  on  the  same  basis  as  a  stat- 
nte,  and  its  reasonableness  or  unreasonable- 
c-:>is  is  not  a  matter  for  tbe  courts,  except  as 
T'^h  qnestfoD  would  bear  on  tbe  constltntional- 
ity  of  a  statute  of  tbe  same  nature. 

2.  A  police  regulation,  obviously  intended  as 
"iich,  and  not  operating  unreasonably  beyond 
t!ie  occasions  of  its  enactment,  is  not  invalid 
because  it  may  afCect  incidentally  the  exercise 
of  some  right  gaarantied  by  the  Constitution. 

3.  An  ordioance  making  It  unlawful  to-  cir- 
culate or  distribute  printed  or  written  dodgers, 
handbills,  or  circulars  upon  the  public  streets. 


alleys,  sidewalks,  or  public  grounds  of  the  mu- 
nicipality does  not  contravene  section  5.  art.  1, 
of  tne  state  Constitution. 
(Syllabns  by  the  Conrt) 

Commissioners'  Opinion.  Department  No. 
3.  Error  to  District  Court,  Douglas  County; 
Estelle,  Judge. 

Sid  Anderson  and  another  were  convicted 
of  violating  a  city  ordinance,  and  bring  error. 
Affirmed. 

John  O.  Telser  and  Charles  B.  Prichard, 
for  plaintiffs  In  error.  Gaines,  Kelby,  Storey, 
&  Martin,  for  tbe  State. 

POUND,  O.  Section  60,  c.  12a,  Comp.  St 
1901,  governing  cities  of  the  metropolitan 
class,  provides,  among  other  things,  that  tbe 
mayor  and  council  may  by  ordinance  r^u- 
late  and  prohibit  "the  distribution  or  posting 
of  advertisements  or  handbills  in  the  streets 
cx  public  grounds,  or  upon  the  sidewalks." 
Pursuant  to  this  statutory  authority,  the  city 
of  Omaha  adopted  an  ordUiance,  known  as 
"No.  8,413,"  in  tbe  following  terms:  "It  la 
hereby  declared  unlawful  for  any  person  or 
persons  to  circulate  or  distribute  upon  any  of 
the  public  streets,  alleys,  sidewalks,  or  pub- 
lic grounds  of  the  city  of  Omaha,  or  to  scat- 
ter about,  or  to  hand  to  any  person  on  any 
public  street,  alley,  sidewalk  or  pubUc  ground 
of  tbe  city  of  Omaha,  any  such  dodgers, 
handbills,  or  circulars.  It  is  further  de- 
clared unlawful  for  any  person,  Arm  or  cor- 
poration to  employ  any  boy  or  other  person 
to  circulate  or  distribute  any  such  dodger, 
handbill,  or  circular  upon  any  public  street, 
alley,  sidewalk,  or  public  groimd  of  the  city 
of  Omaha.  Any  person,  firm  or  corporation 
violating  any  of  the  provisions  of  this  sec- 
tion sball  be  deemed  guilty  of  a  misdemeanor 
and  upon  conviction  thereof  sball  be  fined 
in  any  sum  not  less  than  two  dollars  ($2) 
or  exceeding  twenty  dollars  ($20)."  Com- 
plaint was  made  under  this  ordinance  char- 
ging Sid  Anderson  and  SI  Johnson  with  un- 
lawfully circulating  and  distributing  upon 
the  isldewalke  and  other  public  places  In  the 
city  of  Omaha  printed  dodgers,  bandbills, 
and  circulars.  Tbe  police  court  found  them 
guilty  of  distributing  circulars  on  tbe  side- 
walks contrary  to  the  ordinance,  sentenced 
them  to  a  fine  of  $2  and  costs,  and  commit- 
ted them  to  the  city  jail  in  default  of  pay- 
ment. Thereupon  application  was  made  to 
the  district  court  on  their  behalf  for  a  writ 
of  habeas  corpus,  and,  upon  hearing,  they 
were  remanded  to  the  custody  of  the  chief  of 
police.  Error  is  prosecuted  from  this  judg- 
ment 

As  the  petitioners  were  convicted  of  dis- 
tributing circulars  upon  the  sidewalk,  we 
need  not,  perhaps,  consider  the  validity  of 
that  portion  of  the  ordinance  which  makes 
It  unlawful  to  hand  to  any  person  dodgers, 
handbills,  or  circulars  on  the  nuhlic  streets. 
Wfl  mav  say.  however,  that  tnat  portion  of 
the  ordinance  must  obviously  be  construed 
I  in  wnnectlon  with  the  remainder,  and.  tliat 
Digitized  by  ^OOQIC 
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from  the  whole  context  it  Is  evident  that 
general  distrlbutlOD  of  printed  matter  In  the 
form  of  dodgers,  handbills,  or  circulars  to  the 
public  generally,  or  to  considerable  num- 
bers of  persons,  Is  Intended,  and  not  a  mere 
casual  banding  of  one  or  more  papers  of  that 
character  to  one  or  two  individuals.  So  con- 
strued, we  think  the  whole  ordinance  Is  valid 
and  constitutional.  When  a  municipal  cor- 
poration 1b  expressly  authorized  by  legisla- 
tion to  enact  a  certain  ordinance  In  execu- 
tion of  the  police  power,  such  ordinance 
stands  on  the  same  basis  as  a  statute,  and 
Its  reasonableness  or  unreasonableness  is  not 
a  matter  for  the  courts,  except  as  such  ques- 
tion would  bear  on  the  constitutionality  of 
a  statute  of  the  same  nature.  1  Dillon,  Mu- 
nicipal Oorporations,  |  327.  Hence  we  need 
not  consider  whether  some  other  or  better 
means  of  meeting  the  evils  aimed  at  might 
have  been  chosen.  The  Legislature  passed 
oa  that  question,  and  authorized  the  city  to 
deal  with  the  matter  as  it  did.  It  Is  con- 
tended, however,  that  the  ordinance  is  un- 
constitutional, as  being  in  contravention  of 
section  6,  art.  1,  of  the  state  Constitution, 
which  provides  that  "every  person  may  free- 
ly speak,  write  or  publish  on  all  subjects, 
being  responsible  for  the  abuse  of  that  lib- 
erty; and  In  all  trials  for  libel,  both  dvll  and 
criminal,  the  truth  when  publlsbed  with  good 
motives,  and  for  Justifiable  ends,  shall  be 
a  sufficient  defense."  The  ordinance  In  ques- 
tion is  manifestly  a  police  regulation  In- 
tended to  further  the  public  health  and  safe- 
ty by  preventing  the  accumulation  of  large 
quantities  of  waste  paper  upon  the  streets 
and  alleys,  which  might  occasion  danger 
from  fire,  choke  up  and  obstruct  gutters  and 
catch-basins,  and  keep  the  streets  in  an  un- 
clean and  filthy  condition.  A  police  regula- 
tion, obviously  intended  as  such,  and  not 
operating  unreasonably  beyond  the  occasions 
of  its  enactment  Is  not  Invalid  simply  be- 
cause It  may  affect  Incidentally  the  exer- 
cise of  some  right  guarantied  by  the  Con- 
stitution. In  all  matters  within  the  police 
power  some  compromise  between  the  ex- 
igencies of  public  health  and  safety  and 
the  free  exercise  of  their  rights  by  Individ- 
uals must  be  reached.  The  test  in  such  cases 
is  whether  the  regulation  In  question  is  a 
bona  fide  exercise  of  the  police  power  or 
an  arbitrary  and  unreasouable  Interference 
with  the  rlj;hts  of  Individuals  under  the 
^uise  of  police  regulation.  Wenhnm  v.  State 
(Neb.)  91  N.  W.  421,  5S  L.  R.  A.  825.  The 
ordinance  In  question  Is  clearly  a  valid  po- 
lice regulation.  It  has  no  reference  to  or 
connection  with  freedom  of  speech  or  of 
the  press,  and  its  plain  purpoF;e  Is,  not  to 
Interfere  with  the  publication  of  sentiments 
and  opinions  of  individuals,  but  to  promote 
the  cleanliness  and  safety  of  the  municipal- 
ity. In  State  v.  Balr.  02  Iowa.  28.  60  N.  W. 
4SR.  a  statute  Imposed  a  license  tax  upon 
Itinerant  vendors  of  drugs  publicly  profess- 
ing "by  writing  or  printing"  to  treat  diseases. 


It  was  held  that  ttils  act  did  not  Interfei 
with  the  constitutional  right  of  freely  speal 
lug,  writing,  or  publishing  one's  opinions.  1 
U.  S.  T.  N'ewton,  20  D.  a  226.  an  act  of  Coi 
gress  prohibiting  persons  from  soliciting  i 
Keceiving  political  contributlona  in  any  rooi 
or  building  officially  occupied  by  any  offic* 
or  employ^  of  the  United  States  was  be! 
applicable  to  private  citizens  as  well  as  i 
public  officers,  and  not  to  contravene  ti 
constltutloual  guaranty  of  free  speech.  1 
Beck  V.  Railway  Teamsters'  Protectl^ 
Union,  lis  Mich.  497,  77  N.  W.  13,  42  1 
B.  A.  407.  74  Am.  SL  Rep.  421,  It  was  he 
that  a  court  of  equity  would  restrain  tl 
publication  of  a  boycotting  drcTilar  whtt 
would  result  In  Irreparable  injury  to  the  plaii 
tiff,  and  destruction  of  Its  proprietary  right 
and  that  such  an  Injunction  was  not  In  vi 
latlon  of  a  provision  of  the  Constitution  i 
Michigan  In  substantially  the  same  words  > 
the  provision  of  otu*  own.  Constitution  und 
consideration.  Similarly,  a  statute  forbl 
ding  public  meetings  in  a  public  park  hi 
been  held  valid  as  an  exercise  of  the  poli< 
power,  and  not  In  contravention  of  the  co 
Btitutional  right  of  free  speech.  Oommo 
wealth  T.  Davis,  162  Mass.  SIO,  39  N.  : 
113.  26  L.  R.  A.  712,  44  Am.  St.  Rep.  3£ 
We  therefore  recommend  that  the  Jnd 
ment  of  the  district  court  be  affirmed. 

PER  CURIAM.  For  the  reasons  stated 
the  foregoing  opinion,  the  Judgment  of  t 
district  court  is  affirmed. 


NEFP  T.  McNEELKY  et  al. 
(Supreme  Court  of  Xebraskn.   June  19,  1901. 
BALB— CONTRACT— WARRANTY— BREACH. 
1.  A  sale  of  personal  property  by  a  descripti< 
indicative  of  grade  or  qaality  la  not  a  warran 
for  the  brea(£  of  which  the  vendee,  after  hs 
ing  accepted  the  goods  with  sufficient  opp( 
tunit;  for  their  inspection  and  converted  them 
his  own  use,  can  recover  or  recoup  damages, 
order  to  give  the  vendee  that  lignt  there  mui 
in  tiie  Bt>8ence  of  express  warranty,  be  a  late 
defect  in  the  article  sold. 

Commissioners'  Oi^lmi.  Departmoit  9 
S.  Error  to  District  Court,  Dawson  Count 
Sullivan,  Judge. 

"Not  to  be  officially  reported." 

Action  by  Kdwln  J.  UcNeeley  and  otbf 
against  John  Xeff.  Jndgment  tar  plalntU 
Defendant  brings  error.  Affirmed. 

G.  W.  Fox,  for  plaintiff  in  error.  E. 
Cook,  for  defendants  in  error. 

AMES,  a  This  is  a  petition  In  error 
review  the  Judgment  of  the  district  coi 
for  Dawson  county.  A  Jury  was  walT( 
and  the  cause  tried  to  his  honor,  H.  M.  S 
llvan,  alone.  The  plaintiff  in  error  was  su 
by  the  defendants  in  error  In  the  court  I 
low  for  the  recovery  of  the  purchase  prl 
of  a  quantity  of  shingles  alleged  to  t>e  141 
thousands  sold  and  delW^e^.  The  defei 
pleaded  ^aA^IMt^^^inB^KB  were  pnrcb: 
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ed  by  order  from  the  plalntlffB,  who  were  a 
firm  doing  business  at  Tacoma,  Wash.,  and 
that  hj  the  terms  of  the  order  the  shingles 
were  to  be  what  were  known  or  described 
as  "Star  A  Star,  6-2-16  random.  85  to  95 
per  cent,  clear,  rertlcal  grain  shingles,"  and 
of  the  quantitj  named  In  the  petition,  and 
to  be  delivered  to  the  defendant  on  board 
the  cars  at  Lexington,  tbla  state,  at  the 
agreed  price  of  $1.98  per  thousand,  and  that 
the  qnautltr  delivered  was  but  127^  thou- 
sands of  a  grade  or  qualltr  Inferior  to  that 
indicated  by  the  above  description,  and  that 
ij  reason  of  the  premises  the  value  of  the 
shingles  was  fSO  less  than  the  specified  pur- 
chase price.  The  defeodant  averred  that  he 
did  not  know  of  the  alleged  breaches  of  the 
contract  of  purchase  until  after  the  shingles 
bad  been  unloaded  and  placed  in  his  lumber 
yard,  but  the  evidence  showed  that,  being  a 
Inmber  dealer,  he  retained  them  and  sold 
them  in  the  ordinary  -  way  of  trade  to  his 
nutomers.  The  reply  was  a  general  denial. 
At  the  conclnslon  of  the  trial  the  following 
special  findings  were  made :  "The  court 
finds  that  the  quality  of  the  shingles  deliver- 
ed by  the  plaintiff  to  the  defendant  was  sub- 
stantially Star  A  Star  shingles.  The  court 
farther  finds  that  Instead  of  delivering  149 
thousand  some  hundred  shingles  that  the 
plain  tiff  only  delivered  132  thousand  shingles, 
and  that  there  Is  doe  plaintiff  from  defend- 
ant, after  allowing  defendant  for  the  freight 
paid,  the  snm  of  $102.40,  with  7%  interest 
from  May  30,  1895;  to  which  first  finding 
defendant  excepts." 

The  defendant  excepted,  and  filed  a  motion 
for  a  new  trial  upon  the  ground  that  the  first 
finding  of  the  court  was  not  sustained  by 
the  evidence  and  was  contrary  to  law,  and 
the  motion  being  overruled,  and  Judgment 
entered  pursuant  to  the  findings,  the  ease 
was  brought  to  this  court.  The  evidence  as 
respects  the  matter  covered  by  the  finding 
complained  of  was  coofilctlng,  and  the  rule 
that  It  will  not  be  reviewed  In  this  court  Is 
too  well  established  to  require  repetition. 
The  complaint  that  the  finding  is  contrary 
to  law  la  apparently  founded  upon  the  notion 
that  it  Is  defective  for  not  having  affirmed  or 
denied  the  literal  accuracy  of  the  description 
set  forth  in  the  answer  and  quoted  above. 
The  finding  is,  however,  one  of  fact  and  not 
of  law,  and  the  court  was  required  to  find 
only  nich  tacts  as  he  thought  the  evidence 
proved.  Perhaps  what  the  plaintiff  Intend- 
ed to  object  to  was  the  supposed  Insufficiency 
of  the  findings  of  fact  to  support  the  Judg- 
rneut  afterwards  rendered,  but  this  objection 
is  Dot  contained  In  the  motion  for  a  new  trial 
or  in  the  petition  in  error.  If  It  bad  been 
specifically  made,  1  do  not  think  It  could 
have  been  sustained.  A  fair  Interpretation 
of  the  finding  Is  that  the  quality  of  the  shin- 
gles delivered  was  in  compliance  with  the 
contract  of  purchase  as  set  out  in  the  an- 
twer.  I  do  not  agree  with  the  plalntifT  in 
error  that  tbe  description  amounted  to  a 


warranty  for  the  breach  of  which  damages 
could  be  recouped  or  recovered  after  be  had 
accepted,  retained,  and  sold  the  shingles. 
The  symbols  and  figures  used  were  simply 
descriptive  of  the  grade  and  quality  of  the 
article  sold.  If  the  grade  or  quality  of  the 
article  tendered  did  not  conform  to  the  de- 
scription, there  being  no  latent  defect,  the 
purchaser  could  have  declined  to  accept  it, 
or,  having  ignorantly  received  it  into  his 
yard,  could,  upon  discovering  tbe  defect, 
have  notified  the  vendor  of  tbe  fact,  and  re- 
tained it  subject  to  the  order  of  the  latter, 
and  subject  to  reasonable  charges,  if  any,  for 
storage.  But,  having  converted  It  by  sale 
to  his  customers,  be  waived  tbe  defect.  If 
there  was  one,  and  became  bound  to  pay  the 
contract  price.  The  case,  I  think,  falls  with- 
in the  principles  of  Maxwell  v.  Lee,  S4  Minn. 
511,  27  N.  W.  196;  Reed  v.  Bandall,  29  N. 
Y.  358,  86  Am.  Dec.  305;  and  McClure  v. 
Jefferson,  54  N.  W.  777,  a  Wisconsin  decision. 
It  is  recommended  that  the  Judgment  ot  the 
district  court  be  afflrmed. 

ALBBBT  and  DUFFIB,  OC,  concur. 

Affirmed. 


WILLIAMS  flt  sL  T.  MILBS  «t  aL 

(Supreme  Ooort  of  Nebraska.   JToly  8.  190S.) 

WUX-BXKCVTION— EVIDBNCS-AFPBAIf- 
LAW  OF  THE  CASS. 

1.  Declarations  of  the  testator  are  competent 
evidence  on  an  issue  whether  a  will  was  made, 
but  will  not  sofflce,  of  themselves,  to  prove  its 
contents. 

2.  Where  opinions  are  prepared  by  commis- 
sioners, they  must  be  p«mitted,  necessarily,  to 
state  their  reasons  In  thrir  own  way,  wiUiont 
binding  the  court  to  all  that  is  said  arguendo, 
even  though  It  concurs  lu  the  conclusions  of  law 
and  express  findings  of  fact. 

8.  Opinions  expressed  by  tbe  commissioners 
on  matters  not  essential  to  Ihe  decision,  while 
properly  set  forth  to  advise  counsel  that  their 
arzuments  in  briefs  or  at  the  bearing  have  been 
duly  considered,  do  not  become  necessarily  the 
law  of  the  case,  and  will  not  preclude  further 
Investigation  of  such  points,  should  they  eome 
before  the  court  once  mora. 

(Syllabus  by  the  Court) 

Motion  for  rehearing  denied. 

For  former  opinion,  see  94  N.  W.  705. 

J.  H.  Broady,  A.  J.  Weaver,  John  L.  Web- 
ster, John  H.  Atwood,  and  Beavls  &  Reavls, 
for  appellants.  F.  Martin,  ^  Falloon,  and  O. 
Gillespie,  for  appellees. 

POUND,  O.  The  greater  portion  of  the 
brief  and  of  the  -oral  argument  in  support  of 
this  motion  Is  based  upon  a  failure  to  dis- 
tinguish between  the  competency  and  admls- 
Biblllty  of  evidence,  on  the  one  hand,  and 
Its  probative  force  or  sufficiency  to  establish 
tbe  fact  In  controversy,  on  tbe  other  hand. 
We  did  not  state  that  a  will  could  be  shown 
solely  by  declarations  of  the  testator.  What 
we  did  say,  and  now  adhere  f^:  ^^/WifTf'" 
other  proposition,  niE^i^^ii  ithW^bH^l^ 


152 


96  NOBTHWBSTBBN  BEPOBTEB. 


of  tbe  tebtator  are  competent  evidence  on  an 
tesue  whether  a  will  was  made.  In  Clark  t. 
Tarner,  60  Neb.  290,  69  N.  W.  843.  38  L.  B. 
A.  433,  this  conrt  has  said  already:  "We 
tlilnk  all  tile  cases  hold  that  tlie  dedarations 
of  a  testator  may  be  received  In  evidence  to 
proTe  the  extstence  of  a  will."  We  quoted 
this  language,  and  endeaTored  to  make  the 
point  still  more  clear  by  saying:  "As  to  the 
declarations  of  the  testator,  we  must  dis- 
tinguish between  th^  competency  and  th^ 
sufficiency,  standing  alone,  to  prove  the  con- 
tents of  the  lost  will."  We  perceive  no 
ground  for  holding  that  the  evidence  as  to 
the  execution  of  the  alleged  vrill  made  at 
St  Louis  was  Incompetent  Counsel  argued 
strenuously  at  the  original  hearing  that  this 
evidence  should  not  have  been  received  or 
considered,  and  the  opinion  sought  to  meet 
this  contention. 

Appellees  complain  of  a  number  of  state- 
ments made  Incidentally  or  arguendo  In  the 
course  of  the  opinion.  In  particular  they 
object  to  certain  remarks  which  conceded  the 
BuspldooB  or  extraordinary  character  of  some 
of  the  drcunutances  urged  upon  us  by  appel- 
lants. We  held  that  the  evidence  sustained 
the  contentions  of  appellees  on  these  points. 
But  it  does  not  appear  wherein  there  was 
any  impropriety  In  recc^lzlng  the  torce  of 
the  matters  urged  upon  our  attention  by  ap- 
pellants.  In  justice  to  them,  we  could  do 
no  less  than  state  their  position,  and  concede 
the  full  weight  of  their  case.  This  Is  one 
of  the  incidents  of  litigation.  To  suppress 
these  features  of  the  case  In  deference  to  the 
feelings  of  tme  party  would  be  to  deprive  the 
other  of  his  right  to  know  precisely  how  and 
why  he  had  failed.  It  is  contended  that 
some  of  the  remarks  In  question  may  prej- 
udice other  or  further  llt^ation  betvreen  the 
same  parties.  Here,  again,  however,  were 
we  to  remain  silent  entirely,  the  appellants 
would  have  Just  ground  of  complaint  If  we 
merely  recommended  a  judgment  of  affirm- 
ance, without  stating  folly  the  views  we 
entertained,  by  reason  of  which  we  were 
moved  to  make  such  recommendation,  the 
grounds  thereof  would  be  matter  of  specula- 
tion and  ocmjecture.  and  erroneous  construc- 
tions of  the  Judgment  might  prejudice  ap- 
pellants much  more  than  the  appellees  may 
be  Injured  by  any  Incidental  statements  in 
the  opinion.  Moreover,  no  such  effects  as 
counsel  appear  to  apprehend  are  Involved  in 
such  remarks  It  was  laid  down  at  one  time 
that  the  court  was  not  bound  beyond  the 
points  stated  In  the  syllabus  to  Its  opinion. 
Holllday  V.  Brown.  34  Neb.  232,  61  N.  W.  830. 
And  while  the  court  would  probably  not  state 
tne  proposition  so  baldly  at  present  the  point 
made  In  that  case  Is  nnqnestionably  well 
taken,  namely,  that  each  member  of  the 
court  In  the  body  of  his  opinion,  must  be 
permitted  necessarily  to  state  his  reasons  in 
bis  own  way,  without  binding  bis  colleagues 
to  all  that  Is  said  aigoendo,  although  they 
concur  In  the  conclusions  of  law  and  ex- 


press findings  of  fact  This  must  be  true 
even  more  of  opinions  prepared  by  com- 
missioners. The  three  commissioners  who 
sat  In  the  case  at  bar  came  to  certain  con- 
clusions, hy  reason  whereof  they  recommend- 
ed a  judgment  of  affirmance.  The  court  ap- 
proved their  conclusions  and  ad(vted  their 
recommendation.  What  they  may  have 
thought  on  matters  not  essential  to  the  de- 
cision, while  properly  set  forth  to  advise 
counsel  and  parties  that  the  arguments  urged 
In  the  briefs  and  at  the  time  of  hearing  were 
duly  considered,  has  not  become  the  law  of 
the  case,  and  wlU  not  preclude  further  in- 
vestigation of  such  p(rintB,  should  they  come 
before  the  court  once  more  In  another  pro- 
ceeding or  on  another  record  Lane  v.  Star- 
key,  20  Neb.  B86,  31  N.  W.  238;  Missouri 
Pac.  By.  Co.  V.  Fox,  60  Neb.  531,  83  N.  W. 
744;  State  v.  Pazton  (Neb.)  00  N.  W.  083. 

We  therefore  recommend  that  the  motion 
be  denied. 

BARNES  and  OLDHAM,  CO.,  concur. 

PEB  CUBIAM.  Fw  the  reasons  statod  la 
the  foregoing  opinion.  It  Is  ordered  that  the 
motion  be  denied. 


LASHMKTT  v.  PRAIJ4, 
(Supreme  Court  at  Nebraska.  Jan.  6^  1902.) 

HOTB— BONA  FIDB  H0LDBRr-^1U.UI>OI<ENT 

CONVEYANCES. 

1.  The  indorsee  of  negotiable  paper  before  doe 
and  without  notice  of  defenses,  as  collateral  se- 
curity for  an  antecedent  debt  Is  a  bona  fide  hold- 
er thereof  for  value,  within  the  meaning  of  the 
law  merchant. 

2.  To  an  action  by  a  Judgment  creditor  to  set 
aside  conveyances  alleged  to  hare  been  made  in 
fraud  of  the  judgment,  it  is  a  defense  that  the 
plaintiff  is  indebted,  upon  simple  contract  to 
the  judgment  debtor  in  an  amount  equal  to  the 
judgmenL 

CJommissIoners'  Opinion.  Department  No. 
3.  Appeal  from  District  Court,  Loap  Coun- 
ty; Kendall,  Judge. 

"Not  to  be  officially  reported." 

Action  by  William  D.  Lashmett  against 
John  PralL  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Beversed. 

O.  A.  Abbott  for  appellant  A.  M.  Bob* 
bins  and  C  I.  Bragg,  for  apprise. 

AMES,  a  On  the  8th  day  of  October. 
1800.  the  appellee,  William  Lashmett  recov- 
ered a  Judgment  for  $1,600  and  costs  against 
the  appellant  John  Piiui,  In  an  action  for 
damages  for  tort  Before  the  judgment  but 
after  the  cause  for  action  arose.  Frail  had 
conveyed  certain  lands  belonging  to  him  to 
certain  of  his  relatives  without  cousldm- 
tion.  Execution  having  been  issued  and  re- 
turned unsatisfied,  this  action  was  begun 
to  set  aside  the  conveyances  and  subject  the 
laud  to  the  judgment.  As  a  defense  to  this 
action,  Frail  pleaded  an  indebtedness  doe  to 
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hioiseU  from  Lasbmett  of  $2,500  and  Inter- 
est upon  a  negotiable  promissory  note,  ex- 
Knted  by  tbe  latter  to  Sears  Bros.,  a  partner- 
ship, and  indorsed  and  delivered  for  value 
before  doe  to  tbe  defendant.  In  reply  It  was 
denied  tliat  Prali  was  the  owner  of  the  note, 
aod  pleaded  that  at  the  time  It  was  executed 
it  was  agreed  that  It  should  be  treated  mere- 
ly as  a  memorandum  of  a  transaction  by 
whicb  Lashmett  purchased  a  herd  of  cattle 
from  Sears,  tbe  animals  to  be  taken  to 
Omaha,  and  sold  and  settled  for  at  the  sum 
actually  obtained  for  them  at  tbe  sale.  It 
was  alleged  that  pursuant  to  this  agreement 
the  cattle  were  sold  for  ^,100,  and  a  aettle- 
meut  made  between  the  parties,  In  conse- 
quence of  which  Lasbmett.  after  deducting 
£1,350.  previously  due  to  him  from  Sears 
Bros.,  paid  tbe  residue  of  the  $2,100  to  the 
tatter,  thus  satisfying  the  note  in  contro- 
versy. It  is' further  alleged  that  Prall  had 
notice  of  these  facts  before  he  acquired  pos- 
session of  the  note,  and  it  Is  denied  that  be 
paid  value  for  it.  The  court  made  no  gen- 
eral findings  of  fact  After  flnding  that  tbe 
conveyances  by  Prall  were  without  consid- 
eration and  void  as  to  bis  creditors,  concern- 
ing which  finding  there  is  no  complaint,  he 
found  that  an  agreement  as  to  tbe  use  to  be 
made  of  the  note  was  entered  into  between 
Sears  Bros,  and  Lashmett  snbstantiaily  as 
pleaded,  and  that  settlement  and  satisfaction 
of  the  indebtedness  toolc  pluce  between  tbe 
parties  before  the  note  came  into  the  posses- 
Elon  of  Prall  The  court  did  not  find  when 
Prall  acquired  the  note,  or  whether  any,  or 
if  any,  what,  consideration  he  paid  for  it.  hw  t 
it  was  found  that  Prall  was  not  an  Innocent 
purcliaser  of  the  Instmment  because  of  hav- 
Ids  received  notice  concerning  It  through  bts 
agent,  John  WalL  From  the  evidence  pre- 
ssed In  tbe  bill  of  exceptfona.  It  appears  suf- 
ficiently that  Prall  obtained  the  note  before 
its  maturity,  and  as  a  collateral  security  for 
u  Indebtedness  exceeding  Its  amount  from 
Sears  Bros,  to  himself.  It  Is  not  disputed 
that  Wall  was  at  one  time  the  agent  of 
Prall,  and  that  notice  to  him  concerning  the 
■natter  was  effectual  as  notice  to  his  prin- 
cipal. A  few  days  after  the  cattle  were  sold 
Prall  sent  Wall  to  Lasbmett,  to  attempt  to 
get  tbe  latter  to  pay  tbe  proceeds  of  the 
sale  In  satisfaction  of  the  indebtedness  to  the 
former.  As  to  what  occurred  at  the  Inter- 
view lAshmett  and  Wall  are  the  only  wit- 
nesses, and  their  testimony  is  very  brief. 
Wall  testified  that  Lasbmett  said  that  be  bad 
given  the  note,  bat  that  Sears  Bros,  were  ow- 
ing him  $500.  which  he  was  entitled  to  have 
ind  should  require  to  have  credited  thereon 
before  he  would  pay  It.  Lashmett  says  that 
fix  note  was  not  mentioned  In  the  conversa- 
tioD.  and  that  he  told  Wall  that  be  (Lasb- 
mett) was  owing  Sears  Bros.  $700  or  such 
a  matter,  and  refused  to  pay  him  anything, 
and  after  he  had  gone  away  tbe  witness  set- 
tled with  Sears  Bros.  One  of  the  Sears  Bros, 
was  present,  and  lasbmett  saya  told  him  not 


PRALL.  153 

to  pay  Wall  anything,  but  It  does  not  appenr 
that  he  had  any  conversation  with  Wall. 

The  court  evidently  disposed  of  the  case 
upon  the  assumption  that  a  subsisting  In- 
debtedness of  the  plaintlfF  to  the  defendant 
Is  not  to  any  extent  or  degree  a  defense  to 
the  action,  and  did  not  therefore  determine 
especially  or  otherwise  which  of  these  two 
versions  of  the  Interview  is  the  more  ac- 
cnrate.  We  are  consequently  called  upon  to 
determine  that  question  for  ourselves,  and, 
In  the  light  of  all  the  circumstances  of  tbe 
case,  are  led  to  adopt  tbe  former  of  tbem. 
They  agree  In  the  respect  that  both  repre- 
sent Lasbmett  as  admitting,  or  at  least  not 
denying,  the  validity  of  the  note  In  Its  in- 
ception, and  its  continuing  obligation  for 
some  amount.  In  view  of  such  admission, 
we  think  tbe  burden  was  upon  the  plaintiff 
not  only  to  show  tbe  extent  of  the  credit 
thereon  to  which  he  was  entitled,  but  that, 
having  had  an  opportunity  to  make  his 
'claims  In  that  respect  known  to  tbe  defend- 
ant through  his  agent  Wall,  he  made  a  fall 
and  fair  disclosure  of  them,  and  withheld 
nothing  which  It  was  to  the  Interest  of  the 
latter  to  know.  Fair  dealing  required  at 
least  this  much  at  his  hands.  That  be  did 
not  so  conduct  himself  he  now  admits  by 
asserting  under  oath  that  even  his  admission 
of  an  indebtedness  of  $700  was  false.  This 
fact.  In  connection  with  other  circumstances, 
not  necessary  to  be  recited  In  detail,  Induce 
08  to  prefer  the  testimony  of  the  apparently 
disinterested  witness  Wall.  This  evidence 
Is  sufficient  to  charge  Prall  with  notice  that 
Lashmett  was  entitled  to  a  credit  on  the  note 
to  the  extent  of  $500,  but  was  not  enough 
to  put  him  on  inquiry  as  to  any  other  of 
the  matters  pleaded  In  tbe  reply  In  this  ac-  * 
tlon.  The  Indorsement  upon  tbe  note  Is  dat- 
ed as  of  March  12th,  and  the  preponderance 
of  the  evidence  is  that  It  was  not  In  fact 
made,  nor  the  note  transferred,  until  after 
the  settlement  between  Lasbmett  and  the 
payees  on  March  lOtb, 

Thus  Is  reached  one  of  the  vital  points  In 
tbe  case.  If  Frail  at  the  time  the  note  was 
transferred  to  him  had  parted  with  a  pres- 
ent consideration  on  tbe  faith  of  It,  he  would 
have  been  protected  by  the  familiar  rules  of 
the  law  merchant  Bat  it  Is  conceded  that 
he  accepted  It  as  collateral  security  for  an 
antecedent  Indebtedness.  We  are  not  aware 
that  this  precise  point  has  ever  been  before 
this  court.  Tbe  cases  of  Helmer  v.  Commer- 
cial Bank,  28  Neb.  474,  44  N.  W.  482,  Koebler 
V.  Dodge.  31  Neb.  328,  47  N.  W.  013,  28  Am. 
St  Rep.  518,  and  Cropsey  v.  Averill,  8  Neb. 
152,  were  all  instances  In  which  the  note 
was  accepted  8>  collateral  security  for  an 
Indebtedness  then  created,  and  are  supprnt- 
ed  by  the  great  weight  of  antboilty  and  rea- 
son. But  In  Martin  r.  Johnson,  34  Neb.  797, 
62  N.  W.  819,  It  was  held  that  one  who  ac- 
cepted a  negotiable  note,  without  notice  of 
defenses,  in  payment  Of  an  antecedent  debt, 
was  a  bona  fide  boIc^iitfOT byfeOO^fe- 
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clsely  the  same  principles  must  apply  to  one 
who  receives  soch  an  InstTument  as  collateral 

security. 

Such  la  also,  we  think,  the  weight  of  au- 
thority in  this  country  and  in  Ekigland. 
Colebrook  on  Collateral  Securities,  I  18  et 
seq.,  and  notes.  Prall  is  therefore  entitled 
to  be  regarded  as  an  innocent  holder  for 
value  of  the  Sears  Bros.'  note  to  the  extent 
of  $2,005  and  interest  But  it  Is  urged  that 
a  simple  contract  debt  of  Lashmett  to  Prall 
ia  not  a  defense  to  the  action,  because  of 
the  general  rule  that  such  a  debt  cannot  be 
set  off  in  equity  against  a  Judgment  Ttila 
rule  is,  however,  not  applicable  to  the  case. 
The  appellee  Is  not  seeking  to  set  off  bis  note 
against  the  Judgment  Should  bis  defense 
be  upheld,  the  Judgment  and  whatever  legal 
processes  are  provided  for  Its  enforcement 
would  remain  unimpaired.  The  plaintiff  be- 
low Invoked  the  aid  of  a  court  of  equity  to 
assist  him  In  the  collection  of  his  demand, 
because,  he  says,  be  Is  without  remedy  at 
law  for  the  enforcement  of  a  Jnst  claim;  but 
If  In  truth  he  is  Indebted  to  the  defendant  in 
B  sum  equal  to,  or  greater  than,  the  amount 
of  the  Judgment,  the  legal  obstacles  which 
be  asks  to  have  removed  are  afflicting  him 
with  no  Injustice,  and  It  Is  immaterial  by 
what  Instrument,  or  whether  by  auy,  his 
obligation  to  the  defendant  Is  evidenced. 
The  case  would  be  quite  different  if  the  de- 
fendant were  seeking  the  aid  of  a  court  of 
equity  to  restrain  the  collection  of  the  Judg- 
ment by  execution,  or  If,  by  like  means,  he 
was  seeking  to  procure  a  discharge  or  satis- 
faction of  the  Judgment  He  is  doing  nei- 
ther, bat  on  the  other  hand,  the  plaintiff  is 
j)rosecutlng  a  suit  In  equity,  and  should  be 
content  to  submit  to  any  equitable  defense. 

The  persons  to  whom  Prall  conveyed  bts 
lands  are  the  natural  objects  of  his  bounty. 
If  Lashmett  is  Justly  Indebted  to  him  It  would 
be  inequitable  to  sacrifice  the  property  "by 
Judicial  sale,  for  the  sole  reason  that  the 
note  In  question  has  not  been  reduced  to 
Judgment,  and  it  does  not  appear  to  us  that 
the  question  of  I^shmett's  solvency  Is  ma- 
terial. The  note  could,  of  course,  not  have 
been  pleaded  as  a  set-off  In  the  action  for 
tort 

We  think  the  record  dlBclo&"9  a  complete 
defense,  and  it  is  recommenncd  that  the 
Judgment  of  the  district  court  be  reversed, 
and  the  action  dismissed. 

ALBERT  and  DUFFIB,  00.,  concur. 

Berersed  and  dismissed. 


MODDRN  WOODMEN  OF  AMBRIOA  v. 

OOI/BMAN  et  al. 
(Snpreme  Court  of  Nebraska.   July  3, 

APPEAL— OPINIONS  OF  COHMIBSIONBRS— I*AW 
OP  THa  CABSL 

1.  Where  opinloDs  are  pi-eiiared  by  commis- 
sUmers.  they  must  be  permitted,  necessarily,  to 


state  their  reasons  In  their  own  way,  wtUiont 
binding  the  court  to  all  that  is  said  argnendo, 
even  ^ongh  It  concura  ia  the  condualons  of  law 
and  express  findings  of  fact.  WUlianiB  «t  aL 
T.  Mile»  et  fll.  (No.  11,680;  filed  July  8,  1A03) 
86  N.  W.  ISL 
(Syllabns  by  the  Conrt) 

Srror  to  District  Goort,  Cass  CJonnty;  Bun- 
sey.  Judge. 
il^pUcatlott  fbr  zebearlng  denied. 
For  former  (pinion,  see  94  N.  W.  814. 

jr.  W.  White,  C.  A.  Atkinson,  Jesse.  L. 
Root,  J.  O.  Johnson,  and  Talbot  &  Allen,  for 
plaintiff  in  error.  S.  M.  Chapman  and  Mat- 
thew Oerlng,  for  defoidants  in  error. 

HOLCOHB.  J.  In  this  application  for  a 
rehearing  by  the  plaintiff  in  error  some  ot>- 
jections  are  presented  to  the  opinion  last 
filed  In  which  a  former  Judgment  of  affirm- 
ance was  adhered  to.  Modem  Woodmen  of 
America  v.  Coleman  et  al.  (Neb.)  04  N.  W. 
814.  Most  of  the  propositions  urged  as 
grounds  for  granting  a  rehearing  have,  we 
think,  been  fully  discussed  and  correctly  dis- 
posed of  In  the  opinion  last  filed.  While  It 
Is  urged  that  the  opinion  in  the  case  at  bar 
Is  In  conflict  with  the  principles  controlling 
In  the  cases  of  Field  v.  Nat  0>uncil  of  K.  & 
L.  of  Security  (Neb.)  89  N.  W.  773,  and  Royal 
Highlanders  v.  ScovlUe  (Neb.)  92  N.  W.  206. 
we  entertain  the  view,  as  pointed  ent  In  the 
opinion  in  this  case,  that  tbe-  cases  referred 
to  are  readily  distinguishable,  and  that  there 
exists  no  Inconsistency  or  conflict  of  a  anb- 
stantlal  character  between  these  several 
cases.  Upon  the  main  points  decided  In  tbe 
present  case  it  Is  not  to  be  denied  that  there 
la  a  conflict  of  authority  between  the  holdings 
In  this  and  other  jurisdictions.  This  Is  es- 
pecially noticeable  by  reference  to  some  of 
the  recent  decisions  of  the  federal  courts 
where  kindred  questions  were  under  considera- 
tion and  determined.  Northern  Assurance 
Co.  V.  Grand  View  BIdg.  Ass'n,  183  U.  S. 
808,  22  Sup.  Ct  133.  46  L.  Bd.  213,  and  M.  W. 
A.  V.  Tevis,  U7  Fed.  369,  64  C.  a  A.  293. 
Tills  court,  however,  after  mature  considera- 
tion, has  chosen  to  adhere  to  the  rule  as  an- 
nounced by  a  long  and  unbroken  line  of  ded- 
slooB  In  this  state,  notwithstanding  some  oth- 
er courts  have  recently  adopted  a  contrary 
doctrine.  Hartford  Fire  Insurance  Co.  v. 
Landfare  (Neb.)  88  N.  W.  779;  Hunt  v.  State 
Ins.  Co.  (Neb.)  92  N.  W.  921.  This  rule,  so 
far  as  this  Jurisdiction  Is  concerned,  may 
now  be  considered  as  too  firmly  established 
to  admit  of  further  discussion. 

Our  attention  Is  also  challenged  to  certain 
portions  of  the  opinion  formulated  by  the 
commissioner,  wherein  it  la  suggested  that 
the  lan^iage  used  does  an  Injustice  to  tbe 
plaintiff  in  error  and  the  business  in  which 
It  is  engaged,  and  that  these  remarks  of  tbe 
commissioner,  which  are  Ninctloned  by  the 
court,  is  an  animadversion  not  properly  a 
part  of  or  belonging  to  the  wtnipni  ^nd  for 
these  reasons  It  >dfild£aa^l)V«Ua&^^  tbere- 
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from.  The  objectionable  portion  of  the  opin- 
ion la  as  foIlowB:  "Flnal)7,  It  la  earaestl? 
Insisted  that,  inaamuch  as  the  plaintiff  In 
error  Is  a  matual  benevolent  association,  It 
abonld  not  be  held  to  the  same  strict  rules  as 
tmgeetM  forfeitures  and  the  waiver  of  them 
u  are  applicable  between  regular  Insurance 
companies  .  and  tbelr  policy  holders.  This 
consideration  wonld  appeal  to  us  with  great- 
er force  If  these  pilnclplefl  of  mutuality  and 
benevolence  more  frequently  survived  the 
holders  of  certificates,  and  were  uniformly 
regarded  by  the  associations  as  being  applica- 
ble to  and  as  Including  the  persona  named 
as  benefldarles.  A  charitable  oiganlzation, 
which  collects  Its  funds  with  avidity,  but  Is 
astute  in  finding  excnses  for  not  bestowing 
them  upon  the  designated  objects  of  Its  boun- 
ty. Is  not  entitled  to  any  exclusive  or  special 
cmislderatlon  at  the  hands  of  the  court  The 
enormous  volume  of  litigation  wltb  which  as- 
sociations of  this  kind  have  flooded  the  coun- 
try, and  the  extremely  technical  character  of 
their  defenses.  In  many  cases,  to  actions  upon 
their  beneficiary  certificates  kre  a  aufflclent 
commentary  upon  an  appeal  for  tender  con- 
sideration by  the  Judiciary."  These  remarks 
were  apparentiy  called  forth  by  what  was 
said  In  briefs  of  counsel  for  plaintiff  In  error. 
While  It  Is  Insisted  that  nothing  was  advan* 
ced  In  briefs  warranting  the  remarks  com- 
plained of.  It  Is  at  once  apparent  that  other- 
wise they  have  no  legitimate  bearing  on  the 
decision  rendered,  and  at  moat,  we  think, 
can  be  regarded  as  voicing  only  the  Indl- 
vtdna!  views  of  the  writer  of  the  opinion. 
The  commissioner  deemed  It  proper  to  speak 
as  be  did  in  meeting  an  argument  which  he 
regarded  aa  having  been  advanced  by  coun- 
sel In  their  briefs.  The  remarks  do  not  bear 
dlrectiy  on  any  of  the  essential  legal  proposi- 
tions dlsctissed  and  decided.  By  reference 
to  the  syllabus,  whtch  mentions  the  points 
decided,  and  on  which  the  Judgment  was  bas- 
ed. It  will  be  observed  that  none  refer  to 
the  discussion  Indulged  In  to  which  excep- 
tions are  taken.  It  must  be  at  once  apparent 
to  all  that  the  court  la  not  committed  to  all 
that  may  be  said  arguendo  by  one  formalat- 
Ing  an  opinion.  Much  that  is  said  by  way  of 
Brgnment,  and  even  In  stating  a  legal  prop- 
osition, must  necessarily  be  left  In  a  great 
measure  to  the  individual  Judgment  and  dis- 
cretion of  the  Butbor  of  the  opinion.  The 
news  of  the  commissioner,  aa  expressed  In 
the  excerpt  we  have  herein  copied,  should 
not  be  understood  as  reflecting  the  views  of 
the  court,  nor  that  It  Is  committed  to  the 
statements  contained  therein.  The  essential 
points  discussed  necessary  to  a  decision  In 
the  case  were  accepted  and  ad.opted  as  a 
correct  exposition  of  the  law.  That  which 
was  said  by  the  commissioner  In  answer,  ap- 
parently, to  propositions  advanced  by  coun- 
sel should  not  be  taken  as  expressing  other 
than  the  individual  views  of  the  writer,  and 
is  not  binding  on  the  court,  nor  does  it  wish 
to  be  onderstood  aa  indorsing  the  same.  The 


rule  adopted  In  tlie  case  of  Trailams  et  aL  t. 
Miles  et  al.  (No.  11,630;  filed  herewith)  96 
N.  W.  161,  la  applicable  here. 
The  motion  tor  a  lefaearlng  Is  denied. 


BTEIN  V.  PARROTTB  et  aL 

(Supreme  Conrt  of  Nebraska.  Jan.  8,  1902.; 

MORTQAOB  PORBCLOSURE-^  ALES-OB  J  EGTIONB 
TO  CONFIRMATION— APPRA.ISBMENT. 

1.  A  party  will  not  be  permitted  to  assail  the 
regolarity  of  a  decree  of  foreclosure  by  objec- 
tions to  confirmation  of  a  sale  made  thereunder. 

2.  Objections  to  the  appraisement  of  real  es- 
tate to  be  sold  at  a  judicial  sale  must  be  lodged 
before  the  sale. 

Commissioners*  Opinion.  Department  No. 
3.  Appeal  from  District  Court,  Buffalo  coun- 
ty; SuIUvan,  Judge. 

"Not  to  be  officially  reported." 

Action  by  WUhelm  Stein  against  Marcns 
L.  Parrotte  and  others.  Judgment  for  plain- 
tiff, and  defendants  appeal.  Affirmed. 

Hamer  &  Hamer.  Cor  appellanta.  Dryden 
&  Main,  for  appellee. 

ALBEgtT,  C.  This  la  an  appeal  from  the 
order  confirming  a  sale  of  real  eatate.  In 
pnnniance  of  a  decree  of  foreckrinire  in  which 
the  mortage  was  fonnd  to  be  a  lien  on  the 
premlfles  In  controversy,  aubject  only  to  a 
certain  Jndgment  Ilm  In  favw  of  the  de- 
fendants Dryden  and  Main.  The  decree  did 
not  provide  for  a  aale  of  the  premises  in  sat- 
isfaction of  the  Judgment  lien,  but  only  tor 
the  amount  found  due  on  the  mortgage^  It 
appears  that,  at  the  time  the  decree  was 
rendered,  an  appeal  ms  pending  In  this 
court  from  the  Judgment  above  referred  to^ 
which  had  been  duly  stayed  by  a  superse* 
deas.  The  objection  to  the  oonflrmatton  of 
the  sale,  relied  upon  In  tlUs  court,  la: 
"*  *  •  That  the  decree  of  the  court  la 
Incorrect  tai  that,  that  the  same  finds  that 
the  alleged  lien  of  John  N.  Dryden  and  Loula 
P.  Main,  for  the  sum  of  13,188.82,  Is  now 
pending  In  the  Supreme  Cbnrt,  upon  error 
proceedings,  from  the  Judgment  of  the  conrt; 
whereas  said  case  is  pending  on  appeal,  and 
a  aupersedeag  bond  haa  been  given  and  aih 
proved,  and  there  can  be  no  aale  of  aaid 
premlaa  undor  said  Judgment;  and  this  case, 
by  reason  of  such  appeal,  must  remal^  un- 
determined until  the  alleged  lien  of  the' said 
Dryden  and  Main  la  disposed  irf  by  tbe 
Supreme  Oourt" 

In  view  of  the  aigtunent,  we  are  not  en- 
tirely dear  whether  the  objection  goes  to 
the  regularity  of  the  decree,  or  the  regularity 
of  deducting  the  amount  of  the  Jndgment 
mentioned  from  the  gross  appraised  value  of 
the  property.  In  our  view  of  the  case.  It 
would  serve  no  useful  purpcwe  to  determine 
that  question,  because  in  either  case  the  o1>- 
Jection  was  properly  overruled.  It  haa  been 
repeatedly  held  by  thla  court|hat  th^  reg- 
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□larlty  of  the  decne  cannot  be  raised  In 
objection  to  eonflrmatlon,  and,  eqtially  as 
often,  tiiat  objections  to  tbe  appraisement 
must  be  made  before  tbe  sale.  They  were 
not  BO  made  In  tbls  case.  We  discover  no 
error  on  the  part  of  tbe  court  In  this  record. 

We  recommend  tbat  tbe  order  of  confirma- 
tion be  atllrmed. 

AMES  and  DUFFIE,  concur. 

Affirmed. 


GINGRICH  V.  ROGERS 
(Supreme  Court  of  Nebraska.   July  8,  1903.) 

INBANB  PERSON— DEED— VACATING— 
AFPIBHANGB. 

1.  The  deed  of  au  insane  persou  may  be  avoid- 
ed as  against  a  grantee  for  value  without  notice 
of  his  grantor's  insanity.  Dewey  v.  AUgire,  55 
N.  W.  276,  37  Neb.  Q,  40  Am.  St  Rep.  4U8, 
followed. 

2.  The  burden  of  showing  that  a  conv^ance 
was  made  by  an  Insane  person  during  an  in- 
terval of  lucidity  is  upon  the  party  claiming 
under  the  instrument. 

S.  Neither  the  county  court,  nor  a  person  un- 
der guardianship  because  of  Insanity,  nor  the 
guardiau  of  the  latter,  nor  all  together,  can 
ratify  or  confirm  a  conveyance  of  lands  by  the 
ward  made  previous  to  the  guardianship,  but 
while  he  was  Insane. 

(SyllaboB  by  tbe  Court) 

Commissioners'  Opinion.  Department  No. 
1.  Appeal  from  District  Court,  Hamilton 
County;  Good,  Judge. 

Action  by  Peter  Gingrlcb  against  James  B. 
Rogers.  Judgment  for  defendant,  and  plaln- 
tifl  appeals.  Reversed. 

John  A.  Wbltmore  and  O.  A.  Abbott,  for 
appellant  Halner  A  Smith,  for  appellee. 

ASfEB,  0.  From  the  briefs  and  arguments 
of  connsel  we  are  led  to  believe  tbat  It  Is  not 
controverted  tbat  the  record  establishes  by 
substautfally  nncontradicted  evidence  tbat 
Peter  Gingrich  was.  and  bad  been  for  more 
than  a  year  Immediately  prior  to  the  happen- 
ing of  the  transaction  which  Is  tbe  subject 
of  this  Investlgathm,  mentally  Insane  to  ii 
degree  Incapacitating  him  for  the  transaction 
of  business.  Our  own  opinion  of  tbe  evi- 
dence directs  ns  to  tbe  same  condnslon,  but 
onder  tbe  circumstances  of  tbe  case  a  dis- 
cussion of  It  seems  to  be  uncalled  for.  On 
tbe  12tb  day  of  Jnly.  1808,  be  conveyed  a 
farm,  of  wblcb  be  was  the  owner,  to  the  ap- 
pellee, Rogers,  for  a  gross  cooslderatlon,  In- 
cluding a  mortgage  Hen,  assumed  by  the 
purchaser,  of  about  $3,370.  A  preponderance 
of  the  evidence  Is  to  the  effect  tbat  tbls  price 
was.  If  not  adequate  to  tbe  then  valne  of  the 
land,  at  least  not  so  widely  Inadequate  there- 
to as  to  be  indicative  of  frand  or  undue 
means,  and  tbe  trial  court  would  have  been 
abundantly  Justified  by  tiie'  evidence  in  find- 
ing especially  that  the  purchaser  was  Igno- 
rant of  tbe  mental  Incapacity  of  his  vendor. 
For  some  time  prior  to  tbls  date,  however, 

'Rehearing  denied  October  21,  190S. 


Peter  bad  been  offering  to  sdl  tbe  property 
at  a  price  of  98,800  or  $4,000,  and  bis  broth- 
ers, Christian  Gingrlcb  and  another,  bad  pro- 
posed to  pay  bbn  Iboefor  $5,500,  and  to  m- 
ter  Into  obligations  fbr  a  conveyance  of  It  to 
blm  at  any  time  uptm  demand  upon  a  return 
of  the  purchase  price  and  Interest  at  the  rate 
of  G  per  cent  per  annum,  and  this  offer  we 
Infer  to  have  he&i  subsisting  at  tbe  date  of 
tbe  sale.  In  the  month  of  September  follow- 
ing tbe  conv^ance  Peter  was  taken  into  cus- 
tody by  the  board  of  commissioners  of  in- 
sanity, and  committed  by  them  for  treatment 
to  tbe  Hospital  for  tbe  Insane  at  Lincoln, 
and  on  tbe  22d  day  of  November  in  the  same 
year  Christian  Gingrich  was  by  tbe  county 
court  of  the  proper  comity  duly  appobited  fbc 
guardian  of  Peta-  and  his  estate,  and  duly 
qualified  as  such.  Within  three  or  four 
weeks  after  bis  appointment  tbe  guardian 
offered  to  refund  to  Rogers  tbe  purchase  price 
of  tbe  laud  with  lawful  Interest,  and  to  pay 
him  the  value  of  improvements  put  apon  tbe 
place  by  the  latter,  and  demanded  a  convey- 
ance to  bis  ward;  but  met  wltb  a  refusal. 
Rogers,  however,  avers  that  be  oBereA  to  re- 
convey  upon  being  reimbursed  bis  expendi- 
tures to  a  slightly  larger  amount,  and  with 
the  highest  legal  rate  of  interest,  but  tiiat 
bis  oBer  was  declined  by  tbe  guardian.  It  is 
not  contendod  that  dtulng  any  of  tbe  times 
hitherto  mentioned  Peter's  mental  capacity 
had  been  permanently  restored  to  bim,  nor 
has  be  since  been  relieved  from  goaidlan- 
sblp,  altbougb  be  has  been  set  at  large  from 
tbe  custody  of  tbe  Hospital  for  tbe  Insane. 

This  acUon  was  begnn  by  tbe  guardian  on 
tbe  25th  day  of  A[ffil,  1001,  to  compel  tbe 
appellee,  Rogers,  to  accept  tbe  abore-mcn- 
tioned  ofFer,  and  reconvey  the  lands  to  the 
ward.  Thus  Car  this  case  is  In  all  Important 
particulars  identical  wltb  that  of  Dewey  v. 
Allglre.  37  Neb.  6,  66  N.  W.  276,  40  Am.  St 
Rep.  468,  which  establishes  both  fliat  tbe 
guardian  has  capacity  to  sue,  and  that  he  Is 
entitled  to  recover  upon  tbe  facts  stated. 
But  tbe  appellee  seeks  to  distinguish  Ibis 
case  from  the  other  to  two  particulars.  Tbe 
answer,  although  admitting  the  guardianship, 
denies  tbe  insanity  generally,  and  allege 
specifically  that  on  tbe  date  of  tbe  sale,  July 
12,  1808,  Peter  was  of  soimd  mind,  and  ca- 
pable of  transacting  tbe  business  to  ques- 
tion. In  argument  counsel  supporto  this  al- 
legation by  saytog  that  on  that  day  no  one 
testifies  to  having  seen  tiie  vendor  except  tbe 
appellee  and  a  real  estate  agent,  who  negoti- 
ated the  sale,  n^tbw  of  whom  saw  anything 
In  his  conduct  which  led  him  to  suspect  bis 
sanity,  and  that  no  one  testifies  to  having  ob- 
served any  such  conduct  during  the  entire 
month  of  Jilly;  hence  it  Is  contended  that, 
although  he  may  have  been  tosane  both  be- 
fore and  after  tbat  time,  it  may  have  been 
that  on  the  day  of  tbe  sale  be  was  enjoying 
a  lucid  Interval.  The  fact  tbat  he  conveyed 
away  for  $3,370  pronoty  fOr  which  be  ap> 
pears  to  baT^^.^^^^tg^^f^of  $5,600  U 
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nut  dgnUl'^ant  In  snpport  of  tbls  contention, 
ind.  besides.  It  having  been  Bhown,  as  we 
ttid,  by  apparently  Indisputable  testimony, 
that  he  had  been  contlnuoosly  Insane  both 
for  several  months  previously,  and  for  at 
least  as  great  a  length  of  time  snbseqnently. 
we  think  Huit  botb  the  natural  and  legal  pre- 
snmptions  are  that  his  mental  Incapacity 
tlironghont  the  period  was  uninterrupted,  and 
tbat  the  burden  of  proving  a  Incld  interval 
by  clear  and  satisfactory  evidence  Is  upon 
an  interested  party  claiming  an  advantage 
by  reason  of  It.  We  do  not  think  that  this 
lequ^ment  has  been  met 

An  attempt  Is  also  made  to  distinguish 
this  case  ^m  Dewey  v.  Allgire,  supra,  by 
the  contention  that  the  sale  in  question  was 
rntlfled,  or  at  let  Bt  acquiesced  in,  for  such  a 
length  of  time  as  amounted  to  an  afflrmance 
of  It.  The  mental  Incapacity  of  the  vendor 
continued  uninterruptedly  from  the  date  of 
the  conveyance  until  the  22d  day  of  Novem- 
ber following,  when  his  affairs  were  put  In 
the  bands  of  a  guardian,  who  has  not  since 
been  dlscbai^red  from  his  trust  Whether 
dnce  the  latter  date  he  has  recovered  the 
normal  use  of  his  mental  faculties  Is  mncta 
disputed  In  the  record,  but.  In  our  opinion, 
Is  ImmaterlaL  If  he  has  done  so,  his  legal 
status  has  remained  unchanged.  Counsel  for 
the  appellee  cites  us  to  no  authority  and  of- 
fers no  argument  for  holding  that  a  person 
under  guardianship  can  enter  Into  contracts 
or  make  conveyances,  althougb  actually  of 
Bnftlclent  natural  capacity  so  to  do.  Mani- 
festly, such  a  rule  would  lead  to  Inextricable 
coDfuBlon,  and  would,  In  practical  effect,  an- 
nul the  office  and  powers  of  a  guardian,  and 
It  follows  of  necessity  that  the  ward  can 
lawfully  ratify  or  affirm  no  contract  or  con- 
T^ance  which  he  is  legally  incapacitated 
from  making.  The  principal,  if  not  the  only, 
ar^ment  seriously  urged  by  counsel  in  sup- 
port of  the  claim  of  ratification  is  based  upon 
other  grounds.  At  the  time  the  land  was 
conveyed  to  Rogers  he  gave,  In  part  pay- 
ment tberefor,  and  as  directed  by  his  vendor, 
a  bank  check  for  921S,  payable  to  the  order 
of  the  real  estate  agent  out  of  which  the 
fonner  received  ¥100,  which  he  deposited  in  a 
bank,  and  for  which  he  received  a  certifi- 
cate of  d^oslt  payable  to  his  own  order; 
and  further,  in  part  payment  Rogers  execut- 
ed his  bank  check  for  $1,413,  payable  to  the 
onler  of  Peter,  and  delivered  it  to  him.  The 
gnardian,  upon  his  appointment,  found  botb 
of  these  latter  mentioned  papers  In  the  pos- 
session of  his  ward.  In  bis  petition  to  the 
county  court  praying  his  appointment  as 
guardian  he  represented  the  estate  of  Peter 
as  consisting  of  these  documents,  and  also 
of  an  Interest  In  rea.1  estate  of  the  value 
of  ¥1.000— having  reference  to  the  land  now 
In  dispute.  After  an  Inquiry  the  county 
court  was  of  opinion  and  found  that  the  es- 
tate consisted  of  '^notes.  certificates  of  de- 
posit, and  checks  of  the  probable  value  of 
$1,!S0.**  The  guardian  shortly  thereafter  de- 


manded and  received  payment  ot  these  In- 
struments, and  AepoAteA  the  proceeds  there- 
of In  various  banks,  receiving  In  lieu  thereof 
interest-bearing  certlflcates  payable  to  bis 
own  order  in  his  official  character.  Subse- 
quently he  expended  some  $450  of  these 
funds  for  the  maintenance  and  benefit  of  his 
ward.  Counsel  tm  the  appellee  InslBta  that 
these  transactions  amounted  to  a  ratification 
by  the  guardian  and  county  court  or,  what 
amounts  to  practically  the  same  thing,  to  an 
election  to  enforce  the  collection  of  the  se- 
curities given  as  payment  for  the  land,  and 
to  abandon  any  claim  or  right  to  rescission. 
Here  again  counsel  falls  to  cite  us  any  au- 
thority upholding  the  light  or  power  of  the 
\  guardian  or  county  court  to  make  such  an 
election,  and  It  would  be  manifestly  an  ex- 
tremely objectionable  public  policy  which 
would  vest  su,ch  a  discretion  in  either  or 
both.  TTntrammeled  as  it  would  be,  if  It 
,  should  exist  at  all,  It  might  firequently  he 
I  employed  by  incompetent  or  dishonest  offl- 
;  dais  to  the  detriment  and  destruction  of  the 
j  ward's  estate;  and,  once  having  been  exer- 
;  cised.  It  would,  as  counsel  rightly  contends, 
be  Irrevocable.  We  are  cited  to  section  27 
of  chapter  84  of  the  Compiled  Statutes  of 
1901  as  expressly  conferring  this  power  upon 
county  courts,  but  it  Is  quite  evident  from 
tile  most  curB0i7  reading  that  the  Legisla- 
ture In  enacting  tbat  section  did  not  have  In 
mind  the  subject  here  adverted  to.  When  It 
hi  said  by  the  authorities  that  courts  of  equi- 
ty may  exercise  the  right  of  election  In  such 
cases,  DO  more  is  meant  than  that  those 
courts  are  the  universal  guardians  of  all  per- 
sons under  disabilities,  and  will  see  to  It 
when  properly  appealed  to,  that  their  estates 
are  conserved  so  far  as  Is  consistent  with 
the  general  rules  of  law  and  with  good  con- 
science. Th^  would  be  shorn  of  a  most 
beneficial  part  of  their  Jurisdiction  If  their 
freedom  of  action  could  be  hampered  or  tak- 
en away  at  the  discretion  of  the  very  officials 
and  trustees  whose  conduct  is  frequently 
the  subject  of  investigation  by  them,  whose 
transactions  It  is  their  province  to  supervise 
and  control,  and  whose  nonfeasances  and  mls- 
feasances  they  are  required  to  remedy  and 
punish. 

The  district  court  found  generally  for  the 
defendant  and  dismissed  the  action.  In  our 
opinion,  the  Judgment  Is  unsupported  by  the 
evidence,  but,  If  the  appellee  Is  to  be  reim- 
bursed his  purchase  price,  with  Interest  he 
should  be  equitably  called  upon  to  account 
for  the  value  of  the  use  and  occupation  of 
the  premises  during  his  possession  of  them 
as  well  since  and  before  the  trial. 

It  is  recommended  that  the  Judgment  of 
the  district  court  be  reversed,  and  tiiat  the 
ease  be  remanded  for  a  further  accounting, 
and  for  the  entry  of  a  decree  in  accordance 
with  the  prayer  of  the  petition  and  this  (pin- 
ion. 


HASTINGS  and 
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PER  CURIAM.  For  the  reasons  stated  In 
tlie  foregoing  opinion,  It  Is  ordered  that  tbe 
judgment  of  the  district  court  be  reversed, 
and  that  the  case  be  remanded  for  a  fur- 
ther accounting,  and  for  the  entry  of  a  de- 
cree In  accordance  with  the  prayer  of  tbe 
petition  and  this  opinion. 


SCHMUCE  V.  HILI* 

(Sapreme  Court  of  Nebraska.   Nor.  20,  1901.) 

LIBEL  —  PUBLICATION  —  OBJECTION  TO  BVI- 
DENCE—BXPSRT  WITNESSES  —  COMPBTENCT 
—INSTRUCTIONS— VERDICT. 

1.  While  the  sending  of  a  libelona  letter  to 
the  person  defamed  does  not  amount  to  publlca* 
tion  thereof,  where  the  sender  so  addresses  it 
that  in  ordiuary  course  it  will  reach  a  third 
person,  and  as  a  natural  resnlt  It  doca  leach 
and  its  contents  become  known  to  sach  third 
person,  there  is  a  sufficient  publication. 

2.  Hpuce,  where  a  libelous  letter  concerning 
plaintiff  was  sent  by  mail,  addressed  to  plain- 
tiff's employer  and  plaintiff  jointly,  and  ddirered 
at  her  employer's  shop,  where  it  was  found  hy 
plaintiff,  and  turned  over  unopened  to  her  em- 
ployer, who  read  It,  held,  that  there  was  a  pub- 
licntion. 

3.  One  who  puts  a  libel  In  circulation  la  lia- 
ble for  any  subsequent  publications  which  are 
the  natural  coneequeuce  of  his  act. 

4.  An  objection  to  a  question  propounded  to 
a  witness  Ir  to  be  judged  by  the  question  Itself, 
and  its  relation  to  the  tlien  state  of  the  case. 

5.  If  writings  offered  as  evidence  of  hand- 
writing are  admitted  by  a  party  to  be  his,  but 
he  claims  that  their  form  is  the  result  of  duress 
or  fraud,  the  proper  course  is  to  show  such  fact 
for  the  purpose  of  affecting  their  weight. 

0.  The  competency  of  expert  witnesses  is  a 
question  larttely  within  the  discretion  of  the 
trial  conrt,  and  its  rulings  thereon  will  not  be 
reversed  unless  clearly  erroneons  as  a  matter 
of  law. 

7.  An  instruction  which  merely  points  out  the 
legal  coDsequeuce  of  certain  fact?^  of  which 
there  ts  evidence,  in  case  the  jury  find  them  to 
be  established,  Is  not  erroneous. 

8.  Where  several  causes  of  action  are  set  up 
in  the  petition,  a  separate  verdict  Upon  each  is 
Dot  improper. 

9;  The  rule  that  a  plaintiff  In  a  civil  action 
is  only  required  to  prove  his  case  by  a  prepon- 
derance of  the  evidence  Is  not  altered  oy  the 
fact  that  the  acts  charged  upon  the  defendant 
are  highly  discreditable  or  even  criminal. 
10.  Evidence  examined,  and  held  to  sostaln  the 
verdict. 

Commlsaloners'  Opinion.  Department  No. 
2.  Error  to  District  Court,  Gage  County; 
Stall,  Judge. 

"Not  to  be  officially  reported." 

Action  by  Cora  Bell  Hill  against  Jotm 
Schmuck.  Judgment  for  plaintlfT,  and  de- 
fendant brings  error.  Affirmed. 

E.  O.  Kretslnger,  for  plaintlfT  in  error. 
Hadett  &  Jack,  for  defendant  In  error. 

POUND,  C.  Cora  Bell  Hill,  hereinafter 
styled  plaintiff,  sued  John  Scbmuck,  herein- 
after referred  to  as  defendant,  upon  four 
causes  of  action— two  for  libel  by  reason  of 
a  letter  alleged  to  have  been  sent  and  pub- 
lished to  her  slAter  and  employer,  Grace  Hill, 


^  L  8m  Ub«l  and  Blander,  vol.  S2,  Cent.  Dig.  | 


and  a  similar  libelous  communication  posted 
upon  a  telephone  pole  In  front  of  the  post 
office  In  the  city  of  Beatrice,  and  two  for 
slander.  The  trial  resulted  in  a  verdict  and 
judgment  for  plaintiff,  from  which  error  h 
now  prosecuted. 

The  letter  which  is  the  basis  of  the  first 
cause  of  action  was  sent  by  mall,  addressed 
to  "M&  Grass  Hill,  Cora  Hill."  at  the  bnal 
ness  of  plaintiff's  employer.  The  postmai 
delivered  the  letter  by  placing  It  under  tlit 
door,  where  It  was  found  by  plaintiff,  and 
her  delivered  imc^ened  to  hn*  sister,  whc 
opened  it  and  became  acquainted  with  lb 
contents.  Under  these  circumstances,  it  h 
u^ed  on  behalf  of  the  defendant  that  then 
was  no  publication  by  him,  but  that  the  let 
ter  having  been  first  found  by  plaintiff,  am 
by  her  turned  over  to  her  sister,  plaintiff 
i  and  not  defendant,  gave  it  publicity.  It  Ii 
'  undoubtedly  true  that  sending  a  libelous  let 
ter  to  the  person  defamed  does  not  amouo 
to  publication  thereof.  On  the  other  hand 
where  the  sender  so  addresses  It  that  In  or 
dinary  course  It  will  reach  a  third  person 
and,  as  a  natural  result  of  the  way  In  whlcl 
it  is  sent  or  addressed.  It  does  reacb  and  It 
contents  become  known  to  such  third  per 
son,  there  la  sufficient  publication.  Thus  Ii 
Delacroix  v.  Thevenot,  2  Stark.  (Eng.)  S3,  i 
libelous  letter  addressed  to  the  plaintiff  wa 
received,  opened,  and  read  by  bis  clerk  in  th< 
regular  course  of  bis  employment  It  wa 
shown  that  the  defendant  knew  that  ti: 
clerk  habitually  opened  letters  addressed  i 
plaintiff,  unless  marked  "Private."  This  wa 
considered  evidence  of  Intention  that  the  lei 
ter  should  be  read  by  a  third  person,  and  tb 
defendant  was  held  liable.  In  Selp  t.  Desl: 
ler,  170  Pa.  834.  32  Atl.  1032,  a  libelous  lei 
ter  addressed  to  plaintiff  was  opened  ani 
read  by  her  agent,  who  had  charge  of  he 
business  correspondence,  and  had  reason  t 
suppose  the  letter  related  to  her  basiues; 
It  was  beld  that  there  was  a  publication.  I 
the  case  at  bar  the  letter  was  addressed  to 
third  person  as  well  as  to  the  plaintiff,  s 
the  third  person's  place  of  business,  and  I 
appears  that  defendant  knew  that  such  thlr 
person  was  the  plalnttirs  employer.  Mon 
over,  the  name  of  tbe  employer  stood  first  I 
the  address.  It  would  seem  clear  that  he  It 
tended  the  employer  to  eee  and  read  th 
libelous  c(Hnmimtcat]on.  and  that  plaintiff" 
handing  the  letter  unopened  to  her  was  a 
ordinary  and  natural  result  of  the  manne 
in  which  it  was  addressed,  and  the  know 
relation  of  the  addreaseei  to  each.  Bnt  1 
may  be  obserred  further  that  In  any  caa 
plalntlfiTs  Bister,  aa  one  of  the  Joint  addren 
ees,  had  a  right  to  see  and  read  a  lette 
wbich  had  come  to  her  shop  throt^h  tb 
mails;  and  hence  handing  it  to  her  was  nt 
a  voluntary  publication  1^  plaintiff,  but 
necessary  reanlt  of  the  manner  to  which  dn 
fondant  sent  and  addressed  It  The  aam 
state  of  facte  was  J^^ented  In  FonrlUe  i 
McNease,  i^iS,  CaOQS^eUn.  Dee;  6EH 
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ind  It  was  beld  tbat  If  the  otlier  addressee 
read  the  letter,  or  required  the  plaintiff  to 
him  It  orer,  there  would  be  a  publication. 

An  assignment  of  error  which  has  been 
pressed  strongly  relates  to  the  mltng  of  the 
trial  court  upon  certain  questions  asked  of 
tbe  plaintiff  for  the  purpose  of  showing  that 
(he  letter  and  Jts  contents  became  known  to 
the  pablle  and  to  tbe  citizens  of  Beatrice. 
Of  coorae.  It  the  libel  was  republished  and 
Ciren  currency  by  plaintiff  herself,  defendant 
would  not  be  liable  for  the  resulting  damage. 
On  the  other  band,  one  who  publishes  a  libel 
Is  liable  for  any  subsequent  publications 
which  are  the  natural  result  of  his  act  It 
was  alleged  In  the  petition  that  the  libel  bad 
been  seen  and  read  1^  the  puUIc,  and  had 
gained  publicity;  and,  so  far  as  tbe  court 
conM  judge  from  the  pleadings  and  the  ques- 
tions themselTes,  the  evidence  called  for  was 
proper.  An  objection  to  a  question  propound- 
ed to  a  witness  must  be  Judged  by  tbe  ques- 
tltm  itself,  and  its  relation  to  the  then  state 
of  the  case.  If  tbe  answer  was  unresponsive 
and  Improper,  it  might  have  been  stricken 
ont  If  the  subsequent  course  of  the  testi- 
mony showed  that  the  plaintiff,  and  not  the 
defendant,  was  responsible  for  the  repubU- 
catlous,  a  request  for  an  Instruction  that  de- 
fendant was  not  liable  tiierefor  would  have 
been  proper.  But  the  court  had  to  rule  on 
tbe  qnestlons  themselTes,  and  they  were  not 
objectionable  on  their  ftice.  Missouri  P.  R. 
Co.  T.  Fox.  60  Neb.  S31,  Kt2,  83  N.  W.  744. 
A  similar  question  is  presented  by  the  rul- 
ings of  the  court  upon  certain  envelopes  writ- 
ten upon  by  defendant,  and  received  as  evi- 
dence of  his  handwriting.  He  admitted  that 
tbe  writing  on  these  envelopes  was  his;  but 
it  Is  claimed  that,  in  Ignorance  of  his  rights, 
he  was  Induced  or  compelled  to  write  upon 
them  by  tbe  United  States  district  attorney 
during  criminal  proceedings  growing  out  of 
tbe  transacti(Hi,  and  that  be  was  deceived  In- 
to copying  or  endeavoring  to  copy  and  Imitate 
tbe  address  on  the  envelope  containing  the 
libel  in  question.  As  he  himself  testified  be- 
fore tbe  writings  were  offered  that  they  were 
his,  the  court  properly  admitted  them.  If 
they  were  obtained  by  duress  or  fraud,  the 
proper  course  was  to  show  such  fact  for  the 
piirpose  of  affecting  their  weight  as  evidence. 
This  was  done,  and.  in  view  of  defendant's 
testimony  as  to  where  and  how  they  were 
written,  it  was  for  the  Jury  to  settle  their 
evidential  value.  Objection  Is  also  made  to 
tbe  testimony  of  certain  witnesses  as  ex- 
perts In  handwriting.  One  of  these  had  seen 
tbe  defendant  write,  and  knew  his  writing, 
independent  of  bis  expert  qualifications.  Tbe 
qnaliflcatlona  of  the  other  witness  complain- 
ed of  were  not  extensive.  But  tbe  compe- 
tency of  expert  witnesses  la  a  question  large- 
ly within  tbe  discretion  of  the  trial  court, 
and  its  rulings  thereon  will  not  be  reversed 
nnlen  dearly  erroneous  as  a  matter  of  law. 
MisBonrl  P.  R.  Co.  v.  Fox,  00  Neb.  531,  83  N. 
W,  744u  Then  was  sufficient  foundation  laid. 


so  that  we  cannot  say  the  testimony  was  ab- 
solutely Incompetent 

Several  Instructions  given  by  tbe  court  are 
excepted  to  as  assuming  facts  in  issue.  We 
do  not  think  any  of  them  fairly  open  to  this 
objection.  Each  of  them  Is  clearly  condition- 
ed upon  the  Jury  finding  the  facts  on  which 
the  rules  announced  are  stated  to  depend. 
There  was  evidence  of  these  several  facta, 
and  the  instructions  merely  pointed  out  their 
1^1  consequences  In  case  the  Jury  found 
tbem  to  be  established.  Tbe  other  Instruc- 
tion criticised  was  not  complained  of  In  the 
motion  for  a  new  trial,  and  Is  not  reviewable. 
By  tbe  direction  of  the  court,  the  Jury  made 
a  separate  finding  and  assessment  of  damages 
upon  each  cause  of  action.  We  think  this 
was  not  only  not  Improper,  but  eminently 
favorable  to  defendant  and  no  reason  has 
been  suggested  for  believing  that  It  could 
have  prejudiced  him  or  bis  cause  in  any  way. 
2  Thompson,  Trials,  {  2640. 

Finally  It  Is  urged  that  tbe  verdict  on  the 
first  two  causes  of  action  is  contrary  to  the 
evidence,  and  In  this  connection  we  are  asked. 
In  view  of  tbe  highly  discreditable  nature  of 
tbe  acts  charged  upon  th^  defendant,  and  the 
fact  that  they  involve  two  criminal  offenses, 
to  hold  that  they  must  be  fastened  upon  bim 
conclusively  by  the  evidence.  It  Is  funda- 
mental that  a  plaintiff  In  a  civil  action  Is 
only  required  to  prove  his  case  by  a  pre- 
ponderance of  tbe  evidence.  Where  a  party 
seeks  to  impeach  or  to  vary  the  usual  mean- 
ing of  bis  own  formal  acts,  or  to  Impeach  tbe 
solemn  certificate  of  an  officer.  It  may  be  that 
more  is  required  to  make  out  a  preponder- 
ance of  the  evidence  than  In  other  cases.  But 
the  ordinar?  rule  is  not  altered  because  the 
acts  alleged  against  the  defendant  are  dis 
creditable  or  even  criminal.  We  have  gone 
over  the  evidence  on  each  cause  of  action, 
and  find  It  ample  to  sustain  tbe  verdict.  In- 
deed, we  have  been  impressed  that  defend- 
ant had  an  unusually  fair  and  dispassionate 
trial.  In  view  of  tbe  gross  Indecency  of  tiie 
libel,  and  tbe  wanton  and  malicious  manner 
In  which  it  was  posted  In  one  of  the  most 
conspicuous  spots  in  the  city  of  Beatrice.  In 
Justice  to  tbe  plaintiff,  however,  we  do  not 
think  we  ought  to  give  it  further  currency 
by  discussing  tbe  evidence  In  detail. 

It  Is  recommended  that  the  Judgment  be 
nfSnned. 

SEDGWICK  and  OLDHAM,  GO,  concor. 
Afflrmedi 


BTTUiABD  T.  LAUGHLIN.* 
(Sapreme  Conrt  of  Nebraska.  July  8,  1008.) 

OBJBCnONB  TO  BTIDBNCS-APPBAI*- 

RSVIBW. 

1.  Evidence  examined,  and  held,  that  an  ob- 
jection to  a  question  put  to  a  nonexpert  wit- 
ness on  a  trial  before  a  Jostiee  of  the  peace, 
which  clearly  railed  for  his  conchvdon  or  Apin- 

•Reheuliis  duitod  OotolMr  T,  1ML 
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2.  Where,  In  an  action  before  a  jastlce  of  the 
peace,  the  evidence  was  conflicting,  aotl  it  can- 
not be  said  that  his  judgment  was  clearly 
wrong,  the  order  of  the  district  court,  on  a  pro- 
ceeding in  error,  sustaining  such  judgment,  will 
be  affirmed. 

Commissioners*  Opinion.  Department  No. 
2.  Error  to  District  Court,  Nemaha  Ooontr; 
Stubbs,  Judge. 

"Not  to  be  officially  reported." 

Action  by  Melle  K.  Buliard  against  Etta 
8.  Laughlin.  Judgment  for  defendant,  and 
plaintiff  bring  error.  Affirmed. 

B.  Frank  Neal,  for  plaintiff  In  error.  Kel- 
llgar  &  Femeau,  for  defendant  in  error. 

BARNES,  C.  The  defendant  herein  com- 
menced this  action  against  her  sister,  the 
plaintiff  in  error,  before  a  Joatice  of  tbe  peace 
of  Nemaha  conntr,  and  alleged  in  her  bill 
of  parUcnlars:  That  tiie  defendant  "was  In- 
debted to  her  for  work  and  labor  as  follows: 
To  12  weeks*  work  from  Angnst  17,  1887,  to 
I>ecember  9, 1897,  at  f2.50  per  week,  $30;  to 
8  'Weeks'  works  as  nnrse  and  other  general 
worit  from  December  8,  1897.  to  February  s, 
1898,  $40;  to  40  weeks*  work  from  February  6. 
1808,  to  December  9,  1898,  at  $2.50  per  week, 
$lia  That  the  said  defendant  agreed  to  pay 
her,  the  said  plaintiff,  the  reasonable  value 
of  sold  serrlces.  That  defendant  accepted 
said  nerTlces  and  received  the  benefit  thereof. 
That  Bald  aer^cea  were  reasonably  worth  the 
sum  of  $180.  That  there  bad  been  paid  on 
tbe  said  work  and  labor  the  snm  of  $15, 
leaving  a  balance  due  the  plaintiff  from  tbe 
defendant  of  $ir>5.  no  part  of  which  had  been 
paid;  and  prayed  for  a  Judgment  against 
tiie  defendant  tar  the  eald  sum  of  $16&  and 
costs  of  suit.  To  this  bill  of  particulars  the 
defendant  answered  as  follows:  "(1)  Denied 
each  and  every  allegation  contained  therein. 
(2)  Alleged  that  about  the  time  alleged  In 
plalntlETs  petition  plaintiff  became  a  member 
of  the  family  of  tbe  defendant,  with  tbe  un- 
derstanding and  agreement  that  the  defend- 
ant was  to  support,  clothe,  and  care  for  the 
plaintiff  and  her  minor  child,  and  that  plain- 
tiff ^ma  to  live  with  the  defendant,  and  be  a 
member  of  her  family  for  such  period  as 
plaintiff  might  desire;  that  at  the  time  plain- 
tiff became  a  member  of  defendant's  family 
she  was  without  a  home,  and  had  to  depend 
upon  going  out  to  labor  for  herself  and  child; 
that  there  never  was  any  agreement  for  the 
payment  of  wages  to  the  plnlntlff.  but.  on  the 
other  linnd,  there  was  a  distinct  understand- 
ing between  the  parties  thnt  plaintiff  and  her 
minor  child  were  to  bo  members  of  tbe  fam- 
ily of  defendant,  and  that  defendant  was  to 
support  and  clothe  tliera  during  such  period 
as  they  might  choose  to  remain  with  her, 
and  was  not  to  Inclade  wages."  On  these 
issues  the  cause  was  tried  before  tbe  justice 
without  a  jury.  The  court  found  that  tlie 
plaintiff  had  worked  for  the  defendant  for 
the  period  of  60  weeks;  that  there  vras  an 
implied  contract  that  the  defendant  was  to 


pay  tbe  plaintiff  a  reasonable  compensation 
for  her  services,  which  the  conrt  Itemized 
and  found  to  be  as  follows:  Fifty-two  week* 
at  ?2  per  week,  eight  weeks  at  $5  per 

week.  $^K- making  a  total  of  $144;  that  de- 
fendant had  fumlataed  elottdng  to  the  plain- 
tiff In  the  value  of  $28,  leaving  a  balance 
due  the  plaintiff  from  the  delSendnnt  of  $116, 
for  which  snm  the  justice  rendered  Judgmrnt 
against  defendant  A  motion  for  a  new  trial 
was  filed  before  tbe  justice,  and  overruled. 
The  evidence  was  preserved  In  a  bill  of  ex- 
ceptions duly  certified  by  him,  and  the  cauf^e 
was  taken  to  the  district  court  by  tbe  de- 
fendant by  a  petition  In  error.  On  a  bearing 
of  the  cause  In  that  court  the  findings  and 
judgment  of  the  conrt  below  were  sustained 
and  affirmed,  and  from  tbe  judgment  of  the 
district  court  the  plaintiff  therein  brings  the 
case  on  error  to  thla  court 

1.  It  Is  contended  that  the  justice  of  the 
peace  erred  in  sustaining  the  objection  to 
question  333  found  in  the  bill  of  exceptions, 
and  that  the  district  court  erred  in  afflrmiug 
the  ruling  of  the  Justice  therein.  The  qups- 
tion  was  as  follows:  "Q.  What  would  you 
say  was  the  treatment  accorded  by  Mrs. 
Bnllard  to  Mrs.  Laughlin— the  treatment  U5!u- 
ally  accorded  to  hired  help,  or  vraa  it  that 
which  Is  usually  extended  to  members  of  the 
family?*  This  question  was  objected  to  ns 
being  immaterial,  and  calling  for  the  opinion 
and  conclusion  of  the  witness,  and  not  a 
statement  of  facts,  and  the  objection  was 
sustahied.  The  witness  to  whom  this  ques- 
tion was  put  vras  one  James  Hanaford,  who 
had  testified  that  he  was  present  at  tbe  Bul- 
iard home  during  a  part  of  the  time  when 
Mrs.  BuIlard  was  confined  to  her  bed  by  rea- 
son of  sickness;  and  it  Is  claimed  that  tbe 
answer  would  have  tended  to  show  whetlior 
or  not  Mrs.  Buliard  stood  to  Mrs.  Laughlin 
and  her  minor  child  in  loco  parentis.  If  It 
be  conceded  that  such  would  have  been  the 
result  of  tbe  answer,  yet  tbe  question  was 
objectionable  as  calling  for  the  conclusion  or 
tbe  opinion  of  the  witness.  He  should  have 
been  required  to  state  the  manner  of  treat- 
ment the  facts  in  relation  to  it  and  It  was 
for  tbe  conrt  to  draw  the  conclusion  from 
these  facts.  There  was  no  error  In  sustain- 
ing the  objection,  and  this  contention  of  tbe 
plaintiff  must  foil. 

The  plaintiff  also  contends  that  tbe  evi- 
dence does  not  sustain  tbe  judgment  An  rx* 
aminatlon  of  the  record  discloses  that  there 
was  a  conflict  of  evidence  on  tlw  question  as 
to  whether  or  not  defendant  herein  was  to 
receive  pay  for  her  services.  She  testified 
that  plaintiff  requested  her  by  letter  to  coin'^ 
and  live  with  her.^  and  assist  In  the  work 
about  tbe  house  and  premises,  promising  to 
pay  a  reasonable  compensation  therefor. 
This  was  denied  by  tbe  plaintiff.  The  de- 
fendant also  testified  that  at  another  time, 
when  nursing  the  plaintiff,  who  was  lit,  the 
plaintiff  said  to  her  "thati  Iffanstbfaag  should 
happen,  and  sh^'Midf  Wi^iS^  I  wUI 
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rec«iTe  my  wages  Jmt  tbe  Bame."  Thla  was 
denied  by  the  plaiutlir,  bat  she  admitted 
that  tbey  had  some  talk  at)out  tbe  matter. 
The  plaintiff  testified  that  Bta«  never  made 
any  arrangements  or  agreement  with  the  de- 
fendant to  pay  her  wages,  bnt  admitted  that 
ber  services  were  worth  more  than  the 
board  of  berself  and  minor  child  and  the 
irttcles  of  clothing  which  she  bad  purchased 
for  her. 

It  appealing  that  there  was  soch  a  conflict 
of  erldence  as  we  have  described.  It  was 
propCT  for  the  district  conrt  to  sustain  the 
finding  and  Judgment  of  the  justice  of  the 
peace.  The  district  conrt  rightly  concluded 
tbat  tbe  Justice,  having  heard  the  evidence  of 
the  witnesses,  having  had  an  opportunity  to 
observe  their  demeanor  upon  tbe  trial,  their 
apparent  truthfulness  or  Jack  thereof,  and  all 
tbe  Inddents  which  go  to  make  up  the  trial, 
was  better  able  to  determine  to  which  party 
be  should  give  tbe  moat  credit.  And  the 
same  mie  should  prevail  in  the  district  court 
tbat  we  have  so  often  announced  as  the  rule 
of  this  court,  that,  where  there  Is  some  com- 
petMit  evidence  to  sustain  the  finding  of  the 
Justice,  and  It  cannot  be  said  that  his  Judg- 
ment was  clearly  wrong,  it  should  be  affirmed. 

We  therefore  hold  tbat  tiie  Judgment  of  tbe 
district  coart  was  right,  and  we  recommend 
tbat  It  be  affirmed. 

AIiBEBT  and  GLANYIUUB,  00.,  eoncnr. 

PBB  OUBIAM.  The  conclusions  reached 
by  the  Commissioners  are  approved,  and.  It 
aR>earing  that  the  adoption  of  the  recom- 
tnendatlons  made  will  result  in  a  right  decl* 
alon  of  the  cause.  It  Is  ordered  that  the  Judg- 
ment of  the  district  court  be  affirmed. 


CHAFFEE  et  al.  V.  SEHESTEDT  et  aL 
(Suprone  Court  of  Nebraska.   July  8,  lHOi.) 

HKHANK'B  UBN— PRIORITY  OF  UORTOAOB- 

FORECLOSURB. 

1.  The  lien  of  an  ordinary  mortgage  is  not 
mbordlnate  to  mechanics'^  liens  because  the 
mooey  whidi  it  was  ^iven  to  secure  was  loaned 
for  tne  purpose  of  improving  the  mortgaged 
premises,  and  under  an  expreaa  contract  toat  it 
riionld  be  BO  used.  Hearj  &  Goataworth  Co. 
r.  Halter.  79  N.  W.  616,  t»  Keb.  685,  followed 
and  approved. 

2.  Proof  of  tiiie  allegatitm  that  no  proceeding 
at  law  has  been  had,  in  a  suit  to  foreclose  a 
real  estate  mortgage,  is  required  for  the  lietiefit 
of  the  mortga^r.  The  omission  of  proof  of 
tbis  allegation  in  a  contest  between  lienors  is, 
■t  most,  error  without  prejudice. 

Commissioners'  Opinion.  Department  No. 
L  Error  to  District  Oonrt,  Douglas  Oonnty; 
Eeysor,  Judge. 
"Not  to  be  officially  reported.** 
Action  by  Clarence  L.  Chaffee  against  Leo- 
pold Sebeatedt  and  others.  From  tbe  judg- 
ment, Chaffee  and  certain  of  tbe  defendants 
taring  cRDr.  Affirmed. 

Uarttn  I^ugdon  and  S.  A.  Searle,  for  plain- 
ttffs  In  eiTor.   Gaines.  Kelby.  Storey  &  Mar- 
SSN.W.— 11 


tin  and  George  A.  Hagney.  for  defendants  In 
error. 

OLDHAM,  O.  Thla  cause  of  action  was 
instituted  by  tbe  plaintiff  in  the  court  below 
for  tbe  purpose  of  foreclosing  a  mechanic's 
Uen  on  two  lots  situated  In  Douglas  coun^, 
I  Neb.  The  owner  of  the  premises,  the  mort- 
I  gagee,  and  other  lienors  were  made  parties 
I  defendant.  Tbe  mortgagee,  tbe  Omaha  Bulld- 
!  Ing  &  Loan  Association,  filed  an  answer  and 
cross-petition,  alleging  tbat  the  lien  of  It^ 
I  mortgage  was  prior  to  that  of  plaintiff  and 
the  cross-petitioners,  and  praying  for  a  de- 
[  cree  of  foreclosure.  On  issues  thus  Joined 
;  between  the  mortgagee  and  the  lienors,  a 
I  trial  was  had,  and  a  judgment  rendered  de- 
j  creelng  a  foreclosure  of  the  mortgage  'and 
I  sale  of  the  property,  and  finding  that  ttie 
i  lien  of  the  mortgage  was  superior  to  the 
I  various  liens  of  the  mechanics  and  materlal- 
j  men.  An  accounting  was  also  had  of  the 
I  amount  due  on  each  of  tbe  Hens  of  tbe  me- 
I  cfaanlcs  and  materialmen,  and  these  were  all 
1  adjudged  to  prorate  as  a  second  lien  upon  tbe 
I  premises.  To  reverse  this  Judgment  and  de- 
{  cree,  error  proceedings  have  been  instituted 
i  In  this  court  by  the  second  lienors.  The 
j  mortgagors  and  owners  of  tbe  premises  ac- 
j  quiesced  in  the  decree  of  the  district  comrt, 
;  and  do  not  complain  of  tbe  Judgment. 

The  first  contention  of  plaintiffs  In  error  Is 
I  tbat  tbe  money  loaned  to  the  owners  of  the 
I  lots  by  the  association  was  advanced  for  the 
■■  purpose  of  promoting  the  erection  of  the 
buildings  on  the  lots  in  controversy,  and 
that  consequently  the  mortgage  taken  to  se- 
cure this  advance  should  be  held  an  Inferior 
lien  to  tbe  claims  of  tbe  mechanics  and  ma- 
terialmen.   It  is  conceded  tbat  the  mortgage 
was  executed  and  recorded  before  any  con- 
tract for  building  or  repairs  was  entered  Into. 
It  Is  also  shown  by  the  record  that,  when 
the  owners  of  the  lots  applied  to  tbe  associa- 
tion for  the  money,  they  stated  in  their  ap- 
plication tbat  tbe  money  was  to  be  used  for 
tbe  purpose  of  erecting  buildings  upon  the 
lots.    It  is  also  shown  that  some  of  the  mon- 
I  ey  advanced  by  the  association  was  used  for 
!  the  purpose  of  paying  for  tbe  erection  of  the 
I  buildings,  and  that  some  of  the  money  was 
I  paid  direct  to  the  mechanics  and  materlal- 
;  men  on  orders  given  by  tbe  mortgagor  upon 
the  mortgagee.    It  Is  also  shown  tbat  one  of 
tbe  agents  and  officers  of  the  assoefation  fre- 
queutiy  visited  tbe  buildings  during  tbe  time 
of  their  erection,  and  bad  knowledge.  In  a 
general  way,  of  the  amount  of  money  that 
was  being  expended  for  tbe  improvements. 
There  Is  also  some  evidence  that  tends  to 
show  tbat  this  officer  of  the  association  sug- 
gested to  the  owners  of  the  property  that, 
if  the  amount  of  money  already  loaned  was 
not  sufficient  to  pay  for  the  improvements 
on  the  premises,  be  would  recommend  a  fur- 
ther loan  for  that  purpose,  and.  that,  in  con- 
formity with  this  agj^d^jQit^tLMO^^^^m- 
mend  an  additional  loan  after  the  dmtracta 
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bad  been  let,  and  tli*  bnlldings  partially  or 
fully  completed;  that,  when  be  found  the 
umomit  of  money  It  would  take  to  fully  com- 
plete tbe  work,  his  company  declined  to  loan 
more  tban  $175  on  defendant's  last  applica- 
tion. The  lieu  for  tbe  amount  last  advanced 
was  beld  by  tbe  trial  court  to  be  Inferior  and 
Junior  to  the  liens  of  the  mechanics  and  ma- 
terialmen, and  as  to  this  part  of  tbe  Jndc- 
ment  no  complaint  Is  made. 

The  question  then  to  be  determined  Is,  do 
these  facts  show  tbat  tbe  association  waa  a 
promoter  of  tbe  erection  of  these  buildings 
ro  as  to  bring  this  case  within  the  rule  an- 
noonced  In  Bobn  Mfg.  Co.  t.  Kountze,  30 
Neb.  719,  46  N.  W.  1123,  12  L.  R.  A.  33; 
Hlllsap  T.  Ball,  30  Neb.  728.  46  N.  W.  1125; 
and  Cummings  v.  Emslle,  40  Neb.  488,  68  N. 
W.  621.  Bobn  Mfg.  Go.  T.  Konntze  and 
Mlllsap  T.  Ball  are  both  based  upon  a  con- 
tract for  tbe  sale  of  the  land,  wherein  it  was 
stipulated,  as  a  part  of  tbe  purcbase  con- 
tract, tbat  the  bnlldings  should  be  erected. 
The  proper  rule  to  be  deduced  from  these 
cases  is,  as  stated  in  Hoagland  t.  Lowe,  80 
Neb.  412,  58  N.  W.  107,  that  where  *'m  vendor 
of  real  estate,  boldisv  or  owning  the  legal 
title,  nnthorlEea  or  requires  tbe  rendee  to 
erect  ImproTOnents  upon  tbe  premises, 
*  *  *  the  lien  of  laborers  or  material- 
men who  performed  labor  or  furnished  ma- 
terial for  the  improvements  will  attach  to 
the  Interest  of  both  vendor  and  vendee,  snd 
be  prltnr  to  the  lien  of  the  vendor  fbr  unpaid 
purchase  money."  It  is  apparent  that  the 
facts  In  the  case  at  bar  clearly  take  it  with- 
out the  rule  announced  in  these  cases,  for 
the  mortgagee  In  this  case  was  not  the  owner 
of  tbe  property  on  which  the  Improvements 
were  erected,  and  only  loaned  money  to,  the 
owner  for  the  purpose  of  enabling  falm  to 
make  the  improvonents.  In  Oummlngs  v. 
Emslle^  supra,  the  facts  showed  that  the 
mortgagee  had  agreed  to  take  a  lien  second 
to  that  of  the  Incumbrancers  for  all  tbe  mon- 
ey be  bad  advanced  tor  the  purpose  of  mak- 
ing the  improvements  in  excess  of  $1,000. 
On  proof  of  this  agreement  the  court  held 
his  mortgage  a  prior  lien  to  ttiat  of  the  ma- 
terialmen for  $1,000.  and  a  subsequent  lien 
for  tbe  remainder  of  the  money  advanced. 
In  tbe  case  at  bar  no  agreement  is  shown 
between  the  mortgagee  and  tbe  mortgagor 
that  the  Hen  of  the  mortgage  for  $2,000  was 
to  be  taken  subject  to  any  other  lien.  The 
Import  of  the  testimony  dearly  shows  that 
this  mortgage  was  taken  as  a  first  lien,  and 
that  all  incumbrances  prior  to  it  were  dis- 
charged from  the  proceeds  of  the  lien.  In 
this  state  of  the  record,  we  do  not  think  the 
case  falls  within  the  reason  of  the  rule  of 
the  cases  relied  upon  by  counsel  for  plaintiff 
In  error.  On  the  contrary,  we  think  it  is 
and  should  be  governed  by  the  doctrine  an- 
nounced in  Henry  &  Coatsworth  Go.  v.  Hal- 
ter, 68  Neb.  685.  78  N.  W.  016.  In  which  Sul- 
livan, J.,  veaklng  for  the  court,  says:  "What- 
ever may  be  the  lotfc  of  the  earlier  adjudi- 


cations In  this  state,  we  are,  tbe  dec! 
^ns  Just  mentioned.  Irrevocably  commlttet 
to  the  doctrine  that  the  lien  of  an  ordinars 
mortgage  Is  not  snbordinate  to  mechanlca 
liens  merely  because  the  money  which  1 
was  given  to  secure  was  loaned  for  the  pm 
pose  of  Improving  the  mortgaged  premises 
and  under  an  express  contract  that  It  Bhonl* 
be  BO  used.  The  rule  of  decision  In  thii 
class  of  cases  has  been  too  long  estabUsha 
to  be  now  successfully  assailed.** 

The  only  otb»  objection  called  to  our  at 
tention  Is  that  there  Is  a  lack  of  evidence  oi 
the  part  of  tbe  mortgagor  tending  to  shoi 
that  no  action  at  law  hod  been  commence 
to  recover  the  mortgage  debt  It  la  concede 
that  this  li  true;  that  no  evidence  of  au; 
nature  was  Introduced  to  support  this  allegs 
tlon  In  the  cross-petition  of  the  mortgaget 
It  is  also  conceded  that,  if  this  objection  hai 
been  presented  by  the  mortgagor,  It  wouli 
bare  been  well  taken.  It  Is  urged,  liowevei 
by  counsel  for  defendant  In  &nor,  that  wher 
the  controvOTsy  is  solely  between  llraora,  a 
In  this  case,  It  Is  not  necessary  to  prove  thl 
allegation;  that  ihe  i»rovislon  of  section  89( 
Code  GIv.  Proc,  requiring  this  allegation  1 
the  petition,  was  enacted  solely  f<a  tbe  bent 
fit  of  tbe  mortgagor;  and  that  otb«r  partie 
cannot  be  Interested  in  It  It  will  be  ot 
served  that  the  mortgagee  in  this  canse  a 
action  did  not  in  the  first  instance  seek  i 
foreclmure  of  his  lien,  but  that  he  wa 
brought  into  the  case  at  the  suit  of  anothe 
lienor  ami  asserted  his  mortgage  In  an  si 
swer  and  cross-peUtlon.  While,  as  agalut 
the  mor^gor,  the'  fact  tbat  the  mortgage 
was  brought  Into  the  suit  as  a  defendan 
would  not  cure  the  admission  to  allege  tai  hi 
cross-petition  and  prove  that  no  action  at  lai 
had  been  brought  fbr  the  collectlfm  of  th 
mortgage  debt  we  think,  however,  that  i 
diecerent  rule  should  obtain  In  a  contract  b( 
tween  lienors.  Section  861  of  the  Code  pn 
vides.  In  substance,  that  where  a  Judgmn 
has  been  obtained  in  a  ault  at  law  for  th 
money  demanded,  or  any  part  thereof,  n 
proceedings  shall  be  had  In  such  case  to  fon 
close  the  mortgage  until  an  execatlan  ha 
been  returned  unsatisfied  in  whole  or  i: 
part  showing  that  the  defendant  has  no  proi 
erty  from  which  to  satisfy  the  Judgment,  ei 
cept  the  mortgaged  premlsea.  It  was 
bj  this  court,  in  construing  this  kindred  set 
Hon  of  the  statute  In  Simmons  Hardware  Ct 
V.  Brokaw,  7  Neb.  406,  that  the  provlslot] 
requiring  the  return  of  an  executira  unsatL 
fied  before  proceedings  to  foreclose  could,  b 
maintained  were  enacted  for  the  benefit  o 
the  debtor,  and  that  In  a  contest  betwee 
lienors  in  which  the  senior  mortgagee  wa 
mode  a  defendant,  the  Junior  mortgage 
could  not  complain .  because  tills  allegatlo 
was  not  proven.  We  see  no  good  reason  fo 
extending  the  rule  requiring  proof  of  tbe  a 
legation  that  no  action  at  law  has  been  mab 
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\tr  tUfl  court  In  eadi  of  Hie  cases  in  whlcb 
a  Kreraal  has  been  ordered  because  of  tbe 
fkllure  of  tiiia  tecbnlcal  proof.  It  has  been 
done  on  ecnnplalDt  made  by  tbe  debtor  and 
mortgagor.  Even  If  an  action  at  law  had 
been  maintained  by  tbe  mortgagee  In  the 
esse  at  bar,  ancb  fact  oonld  not  affect  the 
pitortty  of  hla  Uen;  and  nnleaa,  aa  a  resblt 
of  snch  tact  had  collected  all  or  a  part  of 
US  IndebtedneoB,  It  wonld  In  no  wise  affect 
tbe  rights  of  BuWqnent  lienors.  It  tbe  anb- 
Bcqaent  lienors  r^ed  on  a  payment  of  the 
wbole  or  a  part  of  the  Indebtedness  of  the 
mortgagee,  they  should  have  pleaded  this 
fact  aa  an  afflnnatlTe  defense,  bnt  no  snch 
Issue  was  tendered  In  the  lower  conrt.  The 
vbole  combat  waa  waged  for  a  priority  of 
tbe  U&m,  and.  If  there  be  techDicnl  error  In 
tbe  record  because  of  tbe  talluie  of  the  mort 
gagee  to  itroTe  this  all^tlon.  It  Is,  at  most, 
wror  wltbont  prejudice  to  plalntlfl  and  croaa* 
petltlonoB. 

It  Is  therefore  recommmded  that  tbe  judg- 
oient  of  the  district  court  be  afllrmed. 

AMES  and  HA8TIN08,  CO..  concur. 

PER  CURIAM.  The  conclusions  reached 
by  the  Commleshmers  are  ap^wed,  and,  It 
appparing  that  the  adoptlim  of  tbe  recom- 
mendations made  will  result  In  a  right 
dtlon  «f  the  cause.  It  Is  wdered  that  the 
Judgment  of  the  district  court  be  affirmed. 


BDLUVAK  TBAN8FEB  CO.  t.  FASEA 
et  al. 

(Snpraoe  Court  of  Nebraska.  July  10.  1901.) 
FOBOIBLa  BNTBT  AND  DETAINS R—APPBAL. 

1.  Prior  to  Act  of  1001  (Laws  1901.  p.  484,  c. 
tS),  DO  appeal  to  district  court  lay  from  judg- 
ment in  forcible  entry  and  detainer,  of  a  justice 
of  the  peace.  Armatrong  t.  Mayer  (Neb.)  83 
N,  W.  401. 

Commissioners*  Opinion.  Department  No. 
1.  Error  to  Dlatrlct  Court,  Lancaster  Coun- 
ty; Holmes,  Judge. 

"Not  to  be  officially  reported." 

Action  by  Louis  Paska  and  others  against 
the  Sullivan  Transfer  Company.  Judgment 
tot  plaintiffs,  and  defendant  brings  error. 
Rerersed. 

W.  B.  Oomstock,  for  plaintiff  in  ermr. 
Sawyo',  Snell  A  Frost.  Cor  defendants  In 
mor. 

HASTINOat  a  This  la  a  fordbte  entry 
and  detainer  case.  It  was  tried  In  Justice 
eoart  of  Lancaster  countyt  the  defendant 
fimnd  guilty,  and  Judgment  of  restitution 
entered.  Defendant  took  the  case  by  appeal 
to  tbe  district  conrt  of  Lancaster  county, 
wbere  trial  was  had  befwe  a  jury,  resulting 
la  a  TOdlct  of  gnllty,  and  another  Judgment 
of  restltuttoiL  From  this  judgment  defend- 
Bot  brings  error  to  this  conrt 

Defendant  In  error  raises  the  point  that 
tbe  district  court  had  no  Jurisdiction,  tor 


tbe  reason  that,  aa  decided  In  Armstrong  t. 
Mayer  (Neb.)  83  N.  W.  401,  no  appeal  will 
lie  from  tbe  judgment  In  forcible  entry  or 
detainer,  of  a  justice  of  the  peace,  In  this 
state.  The  amendment  of  1883  (Laws  1883, 
p.  S27,  c.  82)  to  section  lO&O  of  the  Code, 
by  which  It  waa  sought  to  proTlde  for  aueh 
on  appeal.  Is  held  to  be  unconstltntlonal  In 
the  case  juat  dted.  It  follow  that  the  dl8< 
trict  court  had  no  jurisdiction,  and  tiila 
jtidgmeot  must  be  rerersed. 
'  It  Is  thereftH%  recommended  that  the  judg- 
ment of  the  district  court  be  reversed,  and 
tbe  case  remanded,  with  directions  to  dis- 
miss the  appeaL 

DAY  and  KIBKPATRIOK,  Oa,  concur. 

Keveraed  with  directiona. 


NOBTHDBU7T  T.  CITT  OF  LINCOLN. 
(Supreme  Court  of  Nebraska.  July  8,  1903.) 

APPEAL— RHVIBW— PRESUMPTIONS— DB- 

FBUTIVB  SID&WALKS. 

1.  In  a  case  wbere  a  verdict  has  been  directed 
by  the  trial  court,  the  reviewiug  court  will  as- 
sume the  eziBtmce  of  every  material  fact  which 
the  evidence  of  tbe  complaining  par^  eatab- 
lishes  or  tends  to  prove.  Paxton  v.  State,  81 
N.  W.  383,  59  Neb.  460. 

2.  But  this  does  not  change  the  preaumption 
that  the  judgment  of  the  district  conrt  is  cor- 
rect; and  it  is  the  duty  of  tbe  plaintiff  In  error 
la  all  cases  to  point  out  the  errors  by  reason  of 
which  he  claims  tbe  Judgment  should  be  re- 
versed, and.  unlera  the  error  complained  of  la 
affirmatively  established  by  the  record,  the  judg- 
ment will  be  affirmed. 

3.  In  an  action  againat  a  municipal  coroora* 
tion  to  recover  damages  for  peraonal  Injuries 
alleged  to  have  been  austalned  by  reason  of  tiie 
defective  condition  of  a  sidewalk,  that  the  city 
bad  actual  or  constructive  notice  of  the  defect 
compliiineil  of  is  a  substantive  fact  to  be  es- 
tablished by  the  evidence,  and  this  fact  cannot 
be  left  to  tbe  mere  laference  or  conjecture  of 
the  jury. 

4.  Former  judgment  hi  this  case  0Ki  N.  W. 
628)  adhered  to. 

(Syllabus  by  the  Court) 

Petition  f<n-  rehearing  denied. 

For  former  opinion,  see  92  N.  W.  628. 

BARNKfi,  O.  This  case  la  before  ua  on  a 
rehearing.  In  our  former  opinion  we  affirm- 
ed the  Judgment  of  the  trial  conrt  (92  N.  W. 
628),  and  In  that  opinion  tbe  facts  are  stated 
BO  fully  that  no  further  statemoit  la  neces- 
sary. 

The  first  point  made  by  counsel  is  that,  be- 
cause the  district  court  directed  a  verdict, 
there  Is  no  presumption  In  favor  of  the  cor- 
rectness of  its  ruling,  and  that  this  court 
should  carefully  scmtinlxe  tbe  record  In  order 
to  find  something  upon  which  to  base  a  re- 
versal of  tbe  Judgment  This  is  not  the  law. 
The  rule  is  a  general  one  that  a  court  of  re- 
view will  presume  that  the  Judgment  of  the 
district  court  Is  correct  and  It  is  the  du^  of 
the  plaintiff  In  enat  In  all  cases  to  point  ont 

f>.  See  Municipal  COigtiaMlBpiHW^Qfi  l@u^ 
Dig.  g  ITaS.  ^ 
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and  present  the  errors  by  reason  of  whlcb  he 
clalmB  the  Judgment  sliould  be  reversed. 
"All  presumptions  favor  the  regularity  of  the 
proceedings  of  the  district  court,  and  an  or- 
der or  judgment  made  therein  will  not  he  re- 
versed  unless  the  error  complained  of  Is  af- 
flrroatlTely  established  by  the  record."  Ma- 
clnn  T.  Plckard,  57  Neb.  642,  78  N.  W.  295; 
Alexandw  t.  Irwin,  20  Neb.  204,  29  N.  W. 
386;  McBride  t.  Lathrop,  24  Neb.  93.  38  N. 
W.  32;  Blrdsall  v.  Carter,  16  Neb.  422.  20  N. 
W.  2SJ;  Am.  Investment  Co.  t.  McGregor, 
48  Neb.  779,  67  N.  W.  785;  First  Nat  Bank 
V.  Stockbam,  59  Neb.  305,  80  N.  W.  890; 
Roebl  V.  Roebl,  15  Neb.  655,  19  N.  W.  632. 
"The  findings  and  judgment  of  a  court  of 
record  will  always  be  presumed  to  rest  upon 
sufQcient  evidence,  unless  the  contrary  be 
clearly  shown  by  the  record.  Error  Is  never 
to  be  presnmed."  Singleton  v.  Boyle,  4  Neb. 
414;  Crelghton  T.  Newton.  5  Neb.  101;  Mo. 
Pac.  Ry.  Co.  T.  Hays,  16  Neb.  226,  18  N.  W. 
61.  It  Is  contended,  however,  that  a  con- 
trary doctrine  Is  announced  In  Faxton  v. 
State,  59  Neb.  4G0.  81  N.  W.  3S3.  We  do 
not  80  understand  that  case.  It  merely 
states  the  weU-estabUsbed  rule  that  In  a  case 
where  a  verdict  has  been  directed  by  the  trial 
court  the  reviewing  court  will  assume  the 
exlst^oe  of  every  material  fact  which  the 
evidence  for  the  complaining  party  estab- 
lishes or  tends  to  prove.  This  does  not 
change  the  presumption,  nor  does  It  relieve 
tbe  complaining  party  of  the  duty  devolring 
upon  him  to  point  out  to  the  court  the  evi- 
dence which  proves,  or  tends  to  prove,  the 
facts  which  he  relies  on  for  a  reversal  of  the 
judgment;  and  where  there  Is  a  fsUnre  to  af- 
flrmetlTely  show  the  eclstence  of  such  evi- 
dence, and  In  fact  it  Is  not  contained  In  the 
record,  tiie  same  presumption  obtains  and  Is 
decisive  of  the  case  where  a  verdict  Is  di- 
rected, as  well  as  In  any  other  case. 

Counsel  contends  that  the  jury  might  well 
have  presumed  that  the  city  bad  notice  of  the 
defective  condition  of  the  sidewalk,  to  wit, 
the  particular  defect  which  caused  the  In- 
jury complained  of  In  this  case;  and  that 
where  there  was  a  scintilla  of  evidence  to 
establish  such  a  fact,  the  trial  court  should 
have  submitted  tbe  question  to  the  jury.  Al- 
though the  older  cases  appear  to  support  such 
a  doctrine,  the  rule  is  now  well  settled  tluit 
s  jmry  win  not  be  permitted  to  pass  upon  a 
matter  about  which  reasonable  minds  cannot 
differ,  even  though  there  Is  a  scintilla  of 
proof  In  the  record.  Rogers  t.  Marriott,  59 
Neh.  759,  82  N.  W.  21;  Knapp  v.  Jones.  50 
Neb.  490,  70  N.  W.  19;  McKlnney  V.  Hop- 
wood.  46  Neb.  871.  65  N.  W.  1055.  In  Knapp 
V.  Jones  the  court  said:  'The  evidence  must 
be  such  as  to  justify  different  condudons 
'n'lthout  reasoning  Irrntlonally."  An  exam- 
ination of  the  record  diwioses  that  there  was 
no  direct  evidence  whatever  establlRhlng  or 
tending  to  establish  the  eact  of  notice  on  the 
])art  of  the  city.  But  It  Is  contended  by 
(.ounsel  tbat  tbe  boards  used  In  tbe  new  side- 


walk were  too  rotten  to  hold  nails,  and  thi 
this  fact  was  the  cause  of  the  accident  Th 
Is  merely  an  Inference  of  counsel,  for  the  ev 
dence  does  not  sustain  the  claim.  It  Is  tn 
tbat  some  of  the  boards  In  tbe  old  walk  wei 
too  rotten  to  hold  nails,  and  that  was  oi 
reason,  and  perhaps  the  principal  leaaa 
why  the  old  walk  was  condemned  ax 
thrown  Into  tbe  street  This  was  done  son 
60  days  before  the  accident  occurred,  and 
appears  that  a  new  walk  was  constructf 
out  of  tbe  good  material  contained  in  tbe  o! 
one,  whlcb  was  only  about  half  Its  formi 
length;  and  the  evidence  shows,  without  dl 
pute,  that  the  rotten  boards  In  the  old  wai 
were  rejected,  and  only  tbe  best  ones  used  : 
the  construction  of  the  new  walk.  It 
plain,  therefore,  that  the  evidence  that  the: 
were  rotten  boards  In  the  old  walk,  wbi« 
would  not  bold  nails,  does  not  t«id  to  sho 
that  there  were  any  such  boards  In  the  ne 
walk,  especially  In  tbe  face  of  the  ore 
whelming  and  nndlq>uted  testimony  of  mai 
witnesses  that  the  new  walk  was  perfect 
safe.  Counsel  devotes  a  large  part  of  b 
last  brief  to  the  question  of  notice,  which 
Is  claimed  the  dty  bad  as  to  the  condltii 
of  tbe  old  walk.  There  can  be  no  questli 
but  that  the  dty  was  abundantly  chargt 
with  notice  of  the  condition  of  that  walk,  b 
such  notice  Is  not  material  in  the  case  at  bn 
because  the  old  walk  had  heea  replaced  I 
the  new  one  about  two  months  prior  to  tl 
accident 

It  Is  next  contended  that  the  dty  In  clu 
ged  with  notice  becanse  Qie  city  sidewa 
Inspector  had  seen  the  new  walk  some  tit 
prior  to  the  accidrait  Ooonsel  says  tbat  tl 
jury  could  Infer  from  this  fact  that  the  wa 
was  bad,  and  tbat  he  knew  that  fact,  nc 
withstanding  the  evidence  on  that  point 
all  one  way.  It  Is  claimed  that  the  jui 
would  have  the  right  to  say  that  it  did  n 
believe  tbe  dty  sidewalk  Inspector,  and  co 
elude  that  he  really  found  It  nnsafie.  7 
such  extravagant  power  la  conceded  to  jnrl 
by  modem  courts.  The  jury  must  decii 
upon  the  evldrace.  So  long  as  all  the  w: 
n«i8»  testified  that  the  new  walk  was  sal 
the  mere  fact  that  the  dty  Inspector  saw 
doea  not  prove  tlut  he  had  notice  of  fac 
which  are  not  shown  to  have  existed.  Tl 
fact  that  a  boaM  became  loose  after  be  1 
spected  the  walk  is  no  evidence  that  It  wi 
loose  at  the  time  of  his  Inspection.  If  tl 
witnesses  who  teatlfled  as  to  the  condltk 
of  the  walk,  or  any  of  ttiem,  had  stated  tb 
It  was  unsafe,  the  jury  might  have  inferre 
from  the  tact  that  the  sidewalk  Inspeefe 
saw  it,  tbBt  he  knew  of  the  conditions  test 
fied  to  by  tbe  witnesses.  But  the  proof  wii 
reference  to  the  condition  <^  the  new  wa! 
prior  to  the  accident  affords  no  ground  f< 
any  inference  whatevw  of  notIc&  There 
nothing  tn  the  evidence  to  show  that  tl 
loose  board  whlchjiaiMed  the  accident  b 
came 
when  the" 


the  irccraent  occurrn  TFbe  record  a 
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Ibtds  no  gnrand  for  tlie  Inforence  diawn  by 
Mnns^  Repeated  reference  Is  made  to  ttie 
condition  of  the  strlngera  at  the  end  of  the 
walk,  and  It  Is  stated  that  they  protruded 
at  that  point  because  the  boards  were  loose 
and  had  come  ott.  This  statement  la  unwar- 
ranted. The  testimony  shows  that  the  string- 
ers protruded  because  no  boards  had  been 
put  upon  them.  This  Is  a  very  different 
thing  from  the  condition  portrayal  by  coun- 
sel In  his  brief.  It  Is  made  clear  by  the 
evidence  that  the  stringers  had  not  beoi  saw- 
ed off  at  the  end.  and  no  boards  had  been 
nailed  to  them  at  that  point,  so  fhey  pro- 
truded somewhat  at  the  end  of  the  walk. 
Taking  the  bare  fact  that  the  stringers  pro- 
jected sllgbtiy  at  this  point,  and  ignoring 
the  explanation  clearly  shown  by  the  record, 
counsel  bases  an  elaborate  argument  upon 
tiie  supposed  rottenness  of  the  boards,  which 
caused  them  to  become  loose,  and  claims 
that  it  shows  a  genetal  state  of  bad  r^ir, 
and  la  therefore  evidence  of  notice.  This 
argument  Is  based  on  an  Incorrect  statement 
of  the  facta.  The  lower  court  heard  the  tes- 
timony, and  drew  from  it  the  «ime  conclu- 
sion which  we  drew  from  reading  It.  We 
Dnd  no  ground  fbr  the  Inferences  insisted  j 
□pen  ^  counsel.  This  court  will  not  draw  ' 
an  Inference  contradictory  to  the  record  In  ■■ 
order  to  sustain  an  assignment  of  error.  Ne-  [ 
brasfca  Land  Co.  t.  McKlnley-Lannlng  Loan  I 
t  Trust  Co.,  B2  Neb.  410,  72  N.  W.  857.  To  \ 
BDstaln  a  verdict  fOr  damages  In  this  case  on 
account  of  tbe  alleged  negligence  of  the  dty, 
tbere  most  be  evidmce  that  the  Injury  re- 
suited  from  the  negligence  charged,  and  In 
this  cha)^  the  element  of  notice  Is  a  sub- 
■tantlTe  fact.  This  fact  cannot  be  left  to 
tbe  mere  Inference  or  conjecture  of  the  Jury. 
Kllpatrick  T.  Blchardaon,  S7  N'eb.  7S1,  S6 
W.  481:  O.  &  R.  y.  R.  Co.  v.  Clarke,  89 
Xeb.  73,  67  N.  W.  545;  Omaha  St  R.  Co.  T. 
Leigh,  49  Neb.  785,  69  N.  W.  Ill;  City  of 
Omaha  t.  Bowman,  62  Xeb.  300,  72  N.  W. 
816.  40  L.  B.  A.  631,  66  Am.  St  Rep.  511. 

It  Is  next  contended  that  the  dty  Is  estop- 
ped because  It  had  condemned  the  old  walk, 
and  ordered  a  new  one  of  Inick  and  stone  to 
be  built  In  Itt  place.  Having  done  this,  and 
afterwards  suffered  a  wooden  walk  to  be 
laid,  not  In  accordance  with  the  ordinance, 
conasel  scema  to  think  that  the  city  thereby 
be^ms  an  insurer  of  the  safety  of  all  per- 
sons using  the  walk.  We  know  of  no  ground 
npoD  which  to  rest  such  a  holding.  It  Is 
clear  that  no  estoppel  as  to  third  persons 
roQid  arise  onder  such  circumstances.  Oliver 
V.  Lansing,  69  Neb.  219,  80  N.  W.  829.  The 
city  is  not  an  Insurer  of  the  safe^  of  pe- 
dextriana,  and  la  only  bound  to  use  reasonable 
diligence  to  keep  Its  walks  in  a  safe  condi- 
tion for  travel.  The  question  as  to  what 
material  should  be  used  In  the  construction 
ot  tbe  walk  was  one  between  the  dty  and 
the  lot  owner.  It  could  have  compelled  him 
to  construct  a  brick  or  stone  walk,  and.  In 
case  of  default  on  his  part,  could  have  con- 


structed one  at  his  expense.  But  as  between 
Itself  and  the  public  geno-ally.  It  was  bound 
only  to  maintain  a  reasonably  safe  walk. 
Tbere  Is  nothing  Inherently  unsafe  In  a 
wooden  sidewalk,  even  though  it  does  not 
conform  to  the  requlremente  of  Uie  dty  ordi- 
nances; and  U,  as  all  the  evidence  in  this 
case  seems  to  establish,  the  fact  existed  that 
the  walk  Ui  questl<m,  as  reconstructed,  was 
In  a  good  condition  and  a  reasonably  safe 
walk,  no  liability  attached  to  the  dty  by  rea- 
son of  the  accident. 

In  onr  former  opinion  we  drew  a  distinc- 
tion between  general  defects,  and  particular 
ones  having  no  relation  to  the  defect  which 
caused  the  Injury  complained  of,  and  In  so 
doing  gave  our  views  of  the  case  of  Platts- 
mouth  V.  Mltebell,  20  Neb.  228.  29  N.  W. 
693.  Oounsel  now  complains  of  that  con- 
struction. Onr  position  In  liiat  respect  was 
wen  taken,  and  la  amply  sustelned  by  au- 
thority. In  the  case  of  Buggies  v.  Town 
of  Nevada,  63  Iowa,  185,  IS  N.  W.  866,  tbe 
court  said:  "To  charge  a  town  with  con- 
structive notice  of  a  defective  plank  In  a 
sidewalk,  by  reason  of  which  an  Injury  has 
accrued,  it  Is  necessary  to  show  that  the 
identical  defect  which  led  to  the  accident 
was  open  and  visible,  and  oo'  questions  with 
respect  to  the  condition  of  the  walk  in  the 
locality  near  by  can  be  admitted."  It  was 
held  fu  the  case  of  Carter  v.  Town  of  Montl- 
cello,  68  Iowa,  178.  26  N.  W,  129.  that,  "whUe 
a  town  will  be  bound  by  a  notice  of  a  defect 
in  a  sidewalk  communicated  to  a  member  of 
the  town  council,  such  notice  must  rdate  to 
the  defects  which  caused  the  Injury  sued 
fbr,  and  notice  to  the  coundlmen  of  defects 
which  luid  been  repaired  before  the  acci- 
dent occurred  will  not  charge  the  town  with 
notice  of  those  which  caused  the  Injury,  al- 
tiiou^  they  occurred  at  the  phice  where  tbe 
repairs  had  been  made."  In  the  case  of 
TlUnge  of  Shelby  v.  Clagett  46  Ohio  St  649, 
22  N.  B.  407.  6  L.  R.  A.  606.  It  was  held: 
"In  an  action  against  a  munldpal  corporation 
to  charge  It  with  liability  to  one  injured  by 
a  defective  sidewalk,  It  cannot  a  matter 
of  law,  be  charged  with  noldce  of  tbe  defect 
that  caused  the  Injury  from  the  fact  merely 
that  It  knew  of  the  existence  of  a  defect  in 
the  same  sidewalk.**  The  same  rule  is  an- 
nounced In  Dundfu  v.  City  of  Lansing,  76 
Mich.  499,  42  N.  W.  1011,  5  L.  B.  A.  143, 
13  Am.  St  Rep.  467;  PuUer  v.  City  of  Jack- 
son,  82  Mich.  480,  46  N.  W.  721. 

No  Other  defect  is  mentioned  In  the  new 
walk  in  question,  except  the  fiict  that  the 
stringers  protruded  near  tbe  place  where  the 
acddent  occnrred.  This  defect,  If  defect  it 
was,  would  convey  no  notice  whatever  to  the 
dty  of  the  fact  that  a  board  had  become 
loose  upon  the  walk  at  another  near-by  point 
The  testimony  shows,  however,  that  the 
stringers,  at  the  place  where  they  protruded, 
were  Imbedded  In  the  son.  og^  were  Jevel 
with  tbe  surface  of  ^i^tj^^^^C!^!^^ 
fact  could  have  In  no  way  contfibitte^ 
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plalntUTs  Injuir,  and  cannot  be  said  to  hare 
rendoed  tbe  walk  unsafe. 

A  careful  re-ezamluation  of  the  record  con- 
Tlnces  OB  tbat  there  was  no  evidence  tending 
to  charge  the  city  with  notice  of  the  par- 
ticular defect  which  caused  tbe  plalntifTs  In- 
jury,  and  for  tbat  reason  we  recommend  that 
our  former  Judgment  be  adhered  to. 

OLDHAM  and  POCNO,  CC,  concnr. 

I 

PER  CURIAM.    For  the  reasons  given  In  ! 
the  foregoing  opinion,  the  formw  judgment 
In  thli  case  Is  adhered  ta 


DABRAH  T.  JUBL  et  ai. 
(Supreme  Court  of  Nebraska.   Not.  20,  1901.) 

TBIAIr-PRAHINO  ISSUES— IN  ST  RUCTIONS-OB- 
JKCnONS— APPBAI^RKVIBW. 

1.  Parties  to  au  action  can  waive  the  atatu- 
tory  time  given  in  which  to  frame  tbe  issues  ! 
for  trial,  and.  by  proceeding  to  trial  by  agree- 
ment or  without  objection,  the  time  will  be 
de^ed  to  have  beeu  waived. 

2.  Instructions  to  which  no  objections  ere 
taken  at  the  time  they  are  given  or  refused 
are  not  reviewable  in  this  court.  Humpert  v. 
McGavock,  80  N.  W.  lOSS,  59  Neb.  346,  fol- 
lowed. 

3.  Questions  of  fact  determined  by  a  jorr  np- 
OD  fairly  conflicting  evidence  will  not  be  ex- 
amined In  error  proceedings  in  the  Supreme 
Court.  Lydick  v.  GUI,  77  N.  W.  340,  61  Neb. 
89,  followed. 

Oommlasioners'  Opinion.  Department  No. 
1.   Error  to  District  Court,  Nemaha  County; 

Baker.  Judge. 

"Not  to  be  oflaclally  reported." 

Action  by  J.  W.  Darrab  against  Otto  Juel 
and  others.  Judgment  for  defendanta,  and 
plalotiff  brings  error.  AflBrmed. 

A.  J.  Buruham  and  M.  L.  Hayward,  for 
pUlntlff  In  error.  W.  H.  Kelllgar,  G.  W. 
Cornell,  and  Ed.  Fameao,  for  defendants  In 
error. 

DAY,  C.  This  is  an  action  to  recover  dam- 
ages for  malicious  prosecution  brought  by  J. 
W.  Darrab  in  the  district  court  of  Nemalia 
county  against  Otto  Juel,  Geo.  W.  Corucll, 
and  Edgar  Ferneau.  Tbe  trial  resulted  In 
a  verdict  for  the  defendants,  upun  which 
judgment  was  rendered,  to  review  which  the 
plalnticr  baa  brought  the  case  oq  error  to  this 
court 

It  will  not  be  necessary  to  set  out  the  facts 
which  form  tbe  basts  of  the  action  In  order 
to  understand  the  propositions  ur^ed  by  the 
plaintiff  for  a  reversal  of  tbe  Judgment. 

One  of  tbe  assiguments  of  error  in  tbe  mo- 
tion for  a  new  trial,  as  well  aa  In  tbe  petition 
in  error,  relates  to  an  alleged  irregularity  In 
proceeding  with  the  trial  of  the  case  before 
the  time  lind  expired  for  making  up  the  is- 
sues. This  contention  cannot  be  considered  by 
this  court,  because  the  record  not  only  shows 
that  no  objection  was  made  by  the  plaintiff 
to  proceeding  with  the  trial,  but  shows  af- 
flrmatively  that  the  trial  was  bad  by  agree- 
ment of  parties.  Undoubtedly  parties  to  an 


action  can  waive  the  Btatutory  time  given  i 
frame  the  Issues,  and,  by  proceeding  to  trl 
by  agreement  or  without  objection,  the  tin 
will  be  deemed  to  have  been  waived. 

It  is  also  urged  that  there  was  error  I 
the  giving  of  certain  Instructions  to  tbe  Jur 
We  are  precluded  from  examining  the  allege 
errors,  for  tbe  reason  that  no  exception  wi 
taken  either  to  the  giving  of  the  InatructioD 
or  the  refusal  to  give  certain  Instructioi 
asked.  It  is  now  the  well-settled  practli 
I  tbat  Instructions  to  which  no  exceptions  ai 
taken  at  the  time  they  are  given  to  the  Jui 
or  refused  are  not  reviewable  In  this  coui 
This  rule  Is  anpiwrted  by  tbe  following  a 
tborltles:  Humpert  v.  McGavock.  58  Ne 
346,  80  N.  W.  1038;  Scofleld  v.  Brown, 
Neb.  221;  Brooks  v.  Dutcber,  22  Neb.  (U4.  3 
N.  W.  128;  Johnson  v.  Swayze,  35  Neb.  11 
62  N.  W.  835;  Darner  v.  Daggett,  35  Ne 
i  686,  S8  N.  W.  608;  Bouvler  v.  Stricklett  ' 
Neb.  792,  59  N.  W.  550;  Levi  v.  Fred,  i 
Neb.  564,  57  N.  W.  386;  Glaze  T.  Pascal,  ' 
Neb.  732,  59  N.  ■  W.  382.  Notwlthstandli 
this  rule  of  practice,  we  have  examined  tl 
Instructious  In  the  light  of  the  evidence,  an 
In  our  Judgment,  they  fairly  and  fully  sta 
the  law  of  the  case. 

It  Is  also  urged  that  tbe  evidence  was  u 
sufficient  to  sustain  the  verdict  The  que 
tlon  of  fact  arising  from  a  consideration  i 
tbe  evidence  was  submitted  to  tbe  Jury,  at 
Its  flnding  upon  the  disputed  evidence  ca 
not  be  disturbed.  No  rule  is  more  thoroug 
ly  establlabed  than  tbat  questions  of  fac 
determined  by  a  Jury  upon  fairly  confllctii 
evidence,  will  not  be  re-esamlned  In  ern 
proceedings  In  the  Supreme  Court  Lydit 
V.  Gill.  57  Neb.  89.  77  N.  W.  340. 

There  are  other  objections  urged  In  tl 
petition  In  error,  but.  as  they  are  not  argue 
they  will  be  deemed  to  have  been  waived. 

It  la  therefore  recommended  tbat  tbe  Jud 
ment  be  affirmed. 

HASTINGS  and  KIBKPATBICK,  CXX.  CO 

cur. 

Affirmed. 


McVEY  et  al.  v.  PEDDIE. 
(Supreme  Court  of  Nchrnska,   July  3.  WOa 
APPEAL  BOND— LIABILITY  OF  PARTIES. 
1.  Tile  principal  and  sureties  upon  an  node 
taking  io  an  appeal  prosecuted,  under  a  to 
statute,  to  a  court  to  which  in  fact  no  Itvt 
app(>al  lies,  are  liable  on  the  instrumeut  if  tl 
court,  without  objection,  entertains  the  apjiiei 
and  upon  a  retrial  at  tbe  issues  renders  a  jud 
ment  adverse  to  the  appellant 
(Syllabus  by  the  Court) 

Commissioners'  Opinion.  Department  N 
1.  Error  to  District  Court,  Antelope  Count; 
Boyd,  Judge, 

Action  by  Alnander  Peddle  against  Hem 
McVey  and  others.  jtPdgjQfP^  tot  plal&tU 
and  def eildaii^  mbg  ^»Brmed. 


EDNET  T.  BAUM. 
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S.  D.  BUlbonrae,  for  plalntifEs  in  error.  8. 
D.  Tbomton,  for  defendant  In  errcff. 

AMES,  C.  On  the  8th  day  of  Jnly,  1899, 
tbe  defendant  In  error,  Peddle,  In  a  suit  in 
Justice's  court  against  the  plalntlCT  In  error 
UcVey  for  forcible  detention,  recoTered  a 
Judgment  tor  the  restitution  of  the  demanded 
premises.  For  tbe  purpose  of  prosecuting  an 
tppeal  to  the  district  court,  McVey  and  the 
two  other  plaintiffs  In  error,  Carrahlne  and 
Libbey,  as  sureties,  executed  an  appeal  un- 
dertaking, conditioned  as  provided  by  sec- 
tion 1030  of  tbe  Code,  as  it  was  attempted 
to  be  amended  by  tbe  Session  Laws  of  1883, 
p.  327,  c.  82,  The  case  was  thereupon  docket- 
ed, as  upon  appeal.  In  tbe  district  court,  and, 
a  jury  being  waived,  proceeded  to  [rial,  and 
a  Judgment  for  restitution.  In  this  proceed- 
ing and  Judgment  air  parties  appear  to  have 
acquiesced,  no  objection  having  at  any  time 
been  made  to  the  Jurisdiction  of  the  latter- 
named  court.  This  is  an  action  against  tbe 
prlndpa]  and  sureties  upon  the  appeal  un- 
dertaking, upon  which  the  defendant  In  error 
obtained  a  Judgment  In  the  district  court 
In  Armstrong  v.  Mayer,  60  Neb.  428.  88  N.  W. 
401,  tbls  court  held  that  the  attempted 
amendment  providing  for  an  appeal  In  such 
cases  is  uncoastltutlonal  and  void,  and  the 
sole  contention  of  the  plaintiffs  in  error  la 
that  becanse  of  that  fact  tbe  undertaking  Is 
rold,  also,  and  that  therefore  no  action  can, 
or  could  have  been,  properly  founded  there- 
on. If  the  defendant  in  error  had  ignored 
tbe  attempted  appeal,  and  sued  out  a  writ 
of  restitution  from  tbe  Justice's  court,  as 
be  might  doubtless,  have  lawfully  done,  or 
if  by  objection  or  motion  be  had  attacked 
tbe  Jurisdiction  of  the  district  court,  as  it 
most  also  be  presnmed  he  could  have  suc- 
cessfully done,  a  subsequent  action  upon  the 
undertaking  would  have  raised  an  issue  dif- 
fering from  that  presented  upon  the  record 
before  us.  It  is  not  necessary  to  decide  now 
what  woold  have  been  the  liability  of  the 
appellant  or  of  his  sureties  in  such  a  case, 
or  whether  they  would  bave  been  liable  at 
all  In  this  case  the  appellant  obtained  by 
bis  proceeding  all  that  he  stipulated  for  in 
tbe  Instrument  in  suit  He  bad  a  trial  upon 
the  merits  in  the  district  court,  where  a  Judg- 
tnent  was  rendered  in  which  all  parties  ac- 
quiesced, and  during  the  pendency  of  the 
proceedings  he  remained  in  possession  and 
enjoyed  the  fruits  of  the  demanded  premises. 
The  absence  of  Jurisdiction  in  the  district 
vmrt  did  not  affect  him  injuriously,  and. 
whether  the  Judgment  which  was  there  re- 
covered was  void  or  voidable.  It  was  render- 
ed at  his  instance,  and  he  cannot  Justly  be 
permitted  to  attack  It  collaterally  In  an  ac- 
tion upon  an  undertaking  by  which  he  de- 
liberately promised  to  reqxmd  in  damages 
If  It  should  be  adverse  to  bis  desires.  Tbe 
question  was  recently  before  this  court  In 
Stevenson  v.  Morgan,  9&  N.  W.  180.  and  de- 
rided advenelr  to  the  plalntiflCs  In  error. 


The  issues  of  law  arising  in  the  two  cases 
are  substantially  Identical,  and  the  conclu- 
sion In  tbe  opinion  cited  appears  to  us  to 
be  supported  both  by  reason  and  authority. 
Perbapfi  the  leading  authority  upon  the  sub- 
ject is  that  of  Daniels  v.  Teamey,  102  V.  S. 
415,  26  L.  Ed.  187,  In  which  the  principles 
Involved  are  sufficiently  elucidated.  We  think 
that  the  considerations  In  view  of  which  tbe 
obligation  of  tbe  principal  is  upheld  apply 
with  appeal  force  to  his  sureties.  They  are 
not  thus  beld  beyond  what  )a  "nominated  in 
their  bond,"  nor  called  upon  to  respond  for 
any  consequeuces  for  which  they  did  not 
Kcpressly  stipulate  to  respond  In  the  Instru- 
ment which  they  deliberately  executed. 

It  is  recommended  that  the  Judgment  of 
the  district  court  be  affirmed. 

HASTINGS  and  OLDHAM,  GG..  concnr. 

PER  CURIAM.  For  the  reasons  stated  in 
the  ttxegolng  opinion.  It  Is  ordered  that  the 
Judgment  of  the  district  court  be  affirmed. 


BDNBT  V.  BAUM  et  aL 

(Supreme  Court  of  Nebraska.  Dec  4>  1901.) 

ABATBUBNT— ACTION— DI8MIS8AI<-8UXT  TO 
REINSTATE. 

1.  An  action  does  not  abate  by  the  removal  or 
discharge  of  an  administrator  as  party  plaintiff 
during  its  pendency. 

2.  A  suit  in  equity  may  be  maintained  for  the 
purpose  of  reinstatiug  a  case  erroneously  dis- 
missed, when  there  is  no  adequate  legal  remedy 
therefor. 

Oommisslonera*  Opinion.  Department  No. 
2.  Error  to  District  Court,  Lancaster  Coun- 
ty; Baker,  Judge. 

"Not  to  be  officially  reported." 

Action  by  Oertmde  T.  Edney  against 
James  B.  6anm  and  others.  Judgment  for 
defendants  and  plaintiff  brings  error.  Re- 
versed. 

George  A.  Adams  and  R.  Cunningham,  for 
plaintiff  In  error.  L,  0.  Burr,  for  defendants 
in  error. 

OLDHAM,  a    Tbls  litigation  was  begun 

a  number  of  years  ago,  and  phases  of  it 
bave  been  before  this  court  before.  Edney 
V.  Baum,  44  Neb.  294.  62  N.  W.  461;  Id.,  53 
Neb.  116.  7.^  N.  W.  454;  Id.,  SO  Neb.  147,  80 
N.  W,  502.  The  pbase  of  the  case  now  pre- 
sented arises  on  a  petition  filed  by  Gertrude 
T.  Edney,  as  administratrix  of  the  Edney 
estate,  in  the  district  court  of  Lancaster 
county.  Neb.,  for  the  purpose  of  having  an 
order  formerly  made  by  that  court  dismissing 
her  action  set  aside,  and  the  case  reinstated. 
The  action  of  the  couri  complained  of  in 
this  petition  is.  In  substance,  that  an  action 
was  pending  In  said  court,  brought  by  the 
administratrix  and  executor  of  the  Edney 
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ratate,  agalnat  the  Banms,  for  damages  fw 
deceit  and  false  representatloiis  in  a  trade 
of  a  stock  of  hardware  for  certain  real 
estate;  that  tiila  case  had  proceeded  to  trial 
and  verdict,  when  the  defendants  Baum  filed 
their  motion  for  a  new  trial,  and,  as  one  of 
the  grounds  thoeof,  alleged  that  the  admin- 
istratrix and  executor  had  bean  discharged 
of  their  office  br  the  probate  court  In  which 
they  had  been  appointed,  before  the  trial 
commenced,  and,  as  a  consequence  thereof, 
titiey  bad  no  legal  capacity  to  mataiteln  the 
suit  Upon  the  hearing  of  this  motion,  the 
court  set  aside  the  vei'dlct  and  dismissed  the 
actum.  The  action  so  dismissed  Is  now 
sought  to '  be  reinstated.  The  defendants 
Baum  filed  their  answer  to  this  petition  of 
the  administratrix  in  this  case,  and  a  trial 
was  bad  thereon,  which  resulted  in  a  finding 
for  the  defendants,  ajtd  a  judgment  dismiss- 
ing the  petition,  whereupon  Mrs.  Bdney.  as 
administratrix,  prosecutes  error  to  this  court 
It  is  urged  that  the  findings  and  Judgment 
of  the  trial  court  are  contrary  to  law.  The 
court,  by  Its  findings,  held  that  the  letters 
of  administration  of  the  parties  claiming  to 
be  plaintiffs  had  been  revoked  and  annulled 
by  the  county  court  of  Douglas  county,  and 
that  court  had  Jurisdiction  of  both  the  par- 
ties and  the  subject-matter.  Ooncedlng  this 
to  be  true,  does  this  fact  abate  the  action? 
It  Is  not  claimed  tiiat  this  revocation  was 
made  before  the  inception  of  the  action. 
The  record  shows  that  this  alleged  revoca- 
tion was  made  on  the  29th  day  of  February, 
1806,  while  the  record  discloses  that  this  ac- 
tion bad  been  pending  for  a  number  of 
years  prior  thereto;  had  been  once  tried, 
taken  to  the  Supreme  Oourt.  reversed,  and 
remanded.  Edney  v.  Baum,  44  Neb.  294, 
62  N.  W.  461.  Section  336.  C.  2d,  Oomp.  St 
1901,  provides  that  **when  an  executor  or 
administrate  shall  die,  be  removed  from  of- 
fice, or  resign,  or  when  bis  letters  shall  be 
revoked,  during  the  pendency  of  any  suit 
In  which  he  Is  a  party,  the  suit  may  be  prose- 
cuted by  or  against  the  executor  or  admin- 
istrator appointed  in  his  place.  If  any  shall 
be  appointed.  In  like  manner  as  if  it  bad 
originally  been  commenced  by  or  against 
such  last  executor  or  administrator."  Sec- 
tion 45  of  the  Oode  of  CSvil  Procedure  pro- 
vides that  "an  action  does  not  abate  by  the 
death,  marriage  or  other  disability  of  a  party 
or  by  the  transfer  of  any  Interest  therein 
during  Its  pendency  If  the  cause  of  action 
survive  or  continue.  In  tbe  case  of  marriage 
of  a  female  party,  the  fact  being  suggested 
on  the  record,  the  husband  may  be  made  a 
party  with  Us  wife;  and  in  case  of  the  death 
or  other  disability  of  the  party  the  court 
may  allow  the  action  to  continue  by  or 
against  his  representative  or  successor  in 
Interest"  It  Is  clear  from  these  provisions 
of  the  statute  that  the  action  does  not  abate 
because  the  representative  capacity  of  the 


plaintiffs  had  terminated.  The  right  of  tt 
plaintiff  to  canry  on  the  suit  may  have  tei 
mlnated,  but  this  did  not  authorise  the  cooi 
to  dismiss  tbe  action,  nor  was  it  legal  groun 
upon  which  the  court  could  dismiss  it,  as 
Ite  action  In  this  respect  was  clearly  e 
roneouB. 

The  remaining  question  Is,  can  this  em 
of  tbe  trial  court  be  corrected  by  this  pii 
ceedlng?  A  suit  In  equity  for  this  purpoi 
can  only  be  maintained  when  there  is  i 
adequate  legal  remedy,  and  only  then  I 
prevent  a  failure  of  Justice.  When  this  Judi 
ment  of  dismissal  was  rendered,  there  wi 
no  one  before  the  court  clothed  with  autho 
tty  to  r^»resent  the  decedent's  estate.  A 
these  procee^ngs  were  had  In  tbe  abseui 
of  any  representation  of  this  estate,  and  wbi 
was  done  was  not  binding  on  tbe  estate, 
bad  no  day  in  oourt  There  was  no  oi 
who  could  complain,  prosecute  error,  or  a 
peaL  The  quondam  personal  representativi 
attempted  to  prosecute  error  firom  this  Jud 
ment,  but  their  petition  was  dismissed  fi 
want  of  Interest  Edney  v.  Baum,  S3  Ne 
116,  78  N.  W.  404.  At  this  time  there  wi 
no  personal  representative  In  exlstence-n 
least,  none  which  the  court,  by  reason  of  tl 
record  of  the  probate  court,  would  reco^ 
as  such.  Then  there  was  no  one  who  oou 
prosecute  error  from  this  action  of  the  tri 
court  This  being  so,  the  legal  remedy 
gone.  But  Uils  does  not  extinguish  fbe  rlgi 
of  the  personal  representatives  of  this  esta 
to  have  this  action  tried  on  ita  merits.  Tb 
so-called  trial  was  nothing,  binding  no  on 
because  it  was  not  a  trial  between  the  pc 
sonal  representativeB  of  this  estate  and  tl 
defendants,  but  between  strangers  to  tl 
estate  and  the  defendanta.  and  hence  no  trl 
In  fact  and  In  law.  Equity  never  suffers 
wrong  without  a  remedy,  and,  wfaaterer  nu 
be  the  merit  or  demerit  of  that  suit,  the  pe 
sonal  repres^tatlves  of  this  estate  have  tl 
legal  right  to  have  their  day  in  court,  ai 
the  case  tried  on  Its  merits.  This  was  n 
done  through  no  fat|lt  of  theirs. 

Thae  is  some  compl^t  made  for  the  re 
son  that  Oavanaugh,  as  executor,  does  n 
Join  In  this  action.  The  petition  shows  hi 
to  be  one  of  the  parties  plalntifl,  and  i 
find  no  disclaimer  ttf  his  in  the  record.  Bi 
If  he  r^sed  to  Join  as  plaintiff,  this  woa 
not  defeat  the  action,  as,  under  section  42  i 
the  Code,  he  may  be  made  a  defendant 

It  is  therefore  recommended  that  the  Jud 
ment  of  the  district  court  be  reversed,  si 
the  cause  be  remanded,  with  directions  to  tl 
court  below  to  reinstate  the  original  cas 
and  proceed  with  Ite  hearing  as  If  no  tri 
had  ever  been  had. 

SEDGWICK,  0.,  cottcnra.  POUND,  a.  ha 
lug  been  of  counsel,  did  not  alt. 

Reversed,  with  directions. 
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KBABNBT  COUNTT  BANK  t.  DUIiLBNTX 
et  ox.* 

(Supreme  Court  of  Nebraska.   July  8,  1903.) 
fRAUDUIJBNT  CONTBTANCB— BVIDBNCB). 

LEvktonee  examtiMJ.  and  Add  to  show  that 
the  conaidaatkm  for  the  conv^ance  of  a  eer- 
lib  dtr  lot  mored  from  the  husband,  and  that  i 
the  title  thereto  was  taken  In  the  name  of  the  I 
wife  for  the  purpose  of  placing  [t  beyond  the 
reach  of  the  creditors  of  the  former,  and  of  hin- 
dering and  delaying  them  In  the  coUecti<»  of 
their  debts. 

Oommfsalonera'  Opinion.  Department  No. 
2.  Appeal  from  District  Court,.  Lancaster 
County;  Holmes,  Jadge. 

"Not  to  be  officially  reported." 

Action  by  the  Kearney  Connty  Bank 
against  William  Dnllenty  and  wife.  Judg- 
ment for  defendants,  and  plalntlfl  appeals. 
Modified. 

8.  B.  Pound  and  P.  H.  Woods,  for  appel- 
lant A.  O.  Greenlee,  for  appellees. 

ALBERT,  O.  The  petition  In  this  case 
itaows  tbat  the  plaintiff  on  tbe  16tta  day  of 
Jaaaar^,  1807,  recorered  a  Jodgment  agaliut 
the  defendant  William  Dullenty  in  the  county 
oonrt  of  Lancaster  coonty  for  some  ^0,  aa 
a  note  executed  by  aald  defendant  on  the 
I9tb  day  of  January,  1891,  whldi  by  its 
terms  was  payable  on  the  19th  day  of  April 
at  that  year;  tbat  at  and  before  tbe  date  of 
said  note  said  defendant  was  the  owner  of 
■  certain  tract  of  f^rm  land  in  Lancaster 
connty.  and  that  afterward,  on  tbe  Slst  day 
of  Angnst,  1804,  he  conveyed  the  land  to 
his  fotber-ln-law,  who  in  tbe  following  year 
ronveyed  it  to  MaiT  Dullenty,  wife  t  .^^ 
defendant  William,  and  his  codetenda'*^ 
this  ease;  tbat  Qie  said  conveyances.  ^ 
witbont  Gtmslderatlon,  and  were  maie  In 
ftaod  of  fbe  plaintiff,  and  for  the  purpose 
of  hindering  it  in  tbe  collection  of  Its  judg- 
ment. It  Is  also  alleged  In  tbe  petition  that 
the  defendants  claim  that  said  farm  lands  at 
the  time  of  said  conveyances  were  owned 
and  occupied  by  tbem  as  tbelr  homestead,  but 
that  tbe  valne  thereof  is  In  excess  of  (2,000, 
and  that  the  defendants  had  long  since  aban- 
doned sndi  premises  as  their  homestead.  Tbe 
plaintiff  allies  furrier  tbat  fbe  defendant 
William  on  the  19th  day  of  November,  1900, 
purchased  a  certain  lot  In  fbe  city  of  Lincoln, 
and  paid  the  cMsldezatlon  thereof;  that 
the  purpose  of  hindering,  delaying,  and  de- 
handing  the  plaintiff  and  bis  other  creditors 
in  tbe  collection  ct  their  debts,  he  caused  the 
title  thereof  to  be  tsken  In  tbe  name  of  bis 
wife;  that  itae  now  holds  the  title  to  said  lot 
In  trust  for  her  said  bDsband  and  codefend- 
ant;  and  that  the  defendants  bave  redded  on 
and  occupied,  and  still  reside  on  and  occupy, 
»Dcb  lot,  and  claim  the  same  as  their  bome- 
rtead.  TtM  plaintiff  asks  that  the  deeds  con- 
reylng  the  farm  lands  be  set  aside,  and  tiiat 
said  lands  be  subjected  to  the  payment  of 
Its  Judgment;  that  In  case  flie  court  finds 
tbat  said  land  Is  the  homestead  of  the  de- 
-RAculas  danM  Oetobtr  n.  UN; 


fendants,  not  exceeding  In  value  tha  warn 
of  $2,000,  then  that  tbe  title  to  the  said 
lot  be  adjudf^  to  be  in  the  defendant  Wil- 
liam; and  that  the  same  be  sold  In  satisfac- 
tion ol  tbe  plalntUTs  Judgment.  The  an- 
swers of  the  defendants  sdmlt  their  relation- 
ship, tbat  the  defendant  William  owned  the 
farm  land  as  stated  in  the  petition,  his  con- 
veyance thereof  to  his  fatbeivln-law,  and  tbe 
reconveyance  thereof  by  bis  fathez^ln-law  to 
the  defendant  Mrs.  Dullenty,  but -denies  all 
the  other  allegattons  of  the  petition.  Further 
answering,  the  defendants  allege  that,  at  and 
before  tbe  execution  of  the  note  npon  which 
tbe  Judgment  was  based,  they  wen  husband 
and  wife,  and  resided  upon  and  occupied  the 
said  farm  land  as  their  family  homestead, 
and  that  tbe  same  Is  stiU  tbelr  homesteadi 
and  has  never  been  abandoned  by  them. 
The  answers  also  allege  facts  showing  that 
tbe  cause  of  acti(»i,  so  far  as  relates  to  the 
farm  land.  Is  barred  by  the  statute  of  Ibnita- 
tlons.  Tbe  reply  Is  a  general  denial.  The 
oonrt  found  in  favor  of  tbe  defendants,  both 
as  to  tbe  farm  land  and  as  to  the  said  lot. 
With  respect  to  the  farm  land*  the  court 
apeciflcally  found  tbat,  at  the  time  of  tbe 
conveyances  thereof  hertinbefore  mentioned, 
it  was  and  stlU  Is  tbe  homestead  of  the  de- 
fendants. A  decree  was  rendered  according- 
ly, and  the  plaintiff  appeals  to  this  court 
In  this  court  the  plaintiff  abandons  Its 
contention  as  to  the  farm  land,  ahd  the  only 
questkm  presented  is  whether  tbe  decree  of 
the  district  court  wltii  respect  to  Qie  dty  lot 
Is  warranted  by  the  evidence.  Tbe  history 
of  tbe  transaction  which  resulted  in  tbe 
acquisition  of  the  legal  title  to  the  lot  hi 
question  by  Mrs.  Dullenty,  as  shown  by  the 
evidence.  Is  as  follows:  Tbe  defendant  Wil- 
liam DuUotty  was  the  owner  of  a  school- 
land  contract,  and  In  1S07  or  18M  bwrowed 
9145  from  (me  Moran,  and  transferred  the 
contract  to  him  as  security  for  tbe  debt. 
Moran,  without  any  consideration,  turned 
the  contract  over  to  his  wlfe^  who  la  a  sister 
of  the  defendant  Mrs.  Dullenty.  Afterward 
the  debt  of  $14S  was  paid,  but  the  contract 
and  as^nment  do  not  appear  to  have  been 
returned  to  William  Dullenty.  Afterward 
Mrs.  M<nan  turned  tbe  contract  over  to  Mrs. 
DuUenty,  who  In  turn  traded  It  for  the  lot 
In  question.  It  does  not  appear  that  Mrs. 
Dullenty  paid  her  sister  anything  whatever 
for  the  contract,  nor  that  she  made  any 
promise  to  pay  anything  for  it.  There  Is  an 
entire  absence  of  evidence  tending  to  show 
tbat  she  gave  any  consideration  whatever 
for  tbe  contract  Tbe  trade  for  the  lot  was 
made  In  November,  1900,  after  the  return  of 
the  execution  Issued  on  the  plaintiff's  Judg- 
ment The  conveyance  was  not  recorded  for 
more  than  a  year  afterward.  The  whole 
transaction  in  regard  to  this  lot  was  among 
relatives.  Taking  Into  account  that  fact  the 
nature  of  the  transaction,  the  attending  cir- 
cumstances, and  the  situation  of  the  parties 
at  the  time,  there  Is  ^^ij^^^^^rtS^^- 
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forence  to  be  drawn,  and  that  1b  that,  wben 
fhB  contract  was  siren  in  exchange  for  the 
lot  In  qnestlout  it  was  the  property  of  Wil- 
liam Dnllentr.  In  otber  wordi,  the  sole  con- 
sideration for  the  iot  was  paid  or  given  by 
him,  and  the  conTeyaace  was  taken  in  the 
name  of  bl>  wife  for  the  purpose  of  placing 
the  propoty  beyond  the  readi  of  his  cred- 
itors. That  being  true,  the  defendant  Wil- 
liam Dnllen^  la  the  real  owner  of  the  lo^ 
and  It  is  liable  for  the  satisfaction  of  his 
debts. 

But  the  defoidanto  contend  that,  the  plain- 
tiff haTing  alleged  In  its  petition  that  the 
lot  In  question  is  the  homestead  of  the  de- 
fendants, It  la  not  entitled  to  any  relief  as 
to  fills  lot  in  the  absence  of  an  all^tlon 
that  It  Is  worth  more  than  f2,000.  A  snf- 
ddent  answer  to  this  is  that  the  petition  does 
not  allege  that  the  lot  Is  the  homestead  of 
the  defendants.  The  allegation  In  that  be- 
half is  as  follows:  'That  ever  since  the 
purchase  ot  said  lot  said  defendants  have 
resided  on  and  oecapied,  and  still  reside  upon 
and  occupy,  such  lot,  and  claim  the  same  as 
their  homestead."  The  petition  also  alleges 
that  they  claim  the  farm  land  as  their  home- 
stead. The  prayer  of  the  petition  is,  in  ef- 
fect, that  tiie  court  determine  which  of  the 
two  ^eces  of  property  Is  tiie  homestead  of 
the  defendants.  The  defendants  put  this 
question  at  rest  by  their  answer  when  they 
claimed  the  fftrm  land  as  their  homestead. 
We  think  the  allegations  of  the  petltloD  are 
ample  to  warrant  a  decree  in  favor  of  the 
plaintiff  In  respect  to  the  lot 

Another  contention  of  the  defendant, 
stated  In  the  language  of  their  brief.  Is  "ths^ 


BARNDS  and  QLANVnAJO,  OOL,  coneiD'. 

PBB  CirniAH.  The  condnstons  reached 
by  the  OommlsslonerB  are  approved,  and.  it 
appearing  that  the  adoption  of  the  rec- 
onmiendatlons  made  will  result  In  a  right 
decision  of  the  cause,  it  is  ordered  that  the 
decree  of  the  district  court  with  respect  to 
the  farm  lands  be  affirmed,  and  that  that 
portion  relating  to  the  city  lot  be  reversed, 
and  the  cause  remanded,  with  directions  to 
the  district  court  to  enter  a  decree  as  to  such 
lot  in  fAvor  of  the  plaintiff,  in  accordance 
with  the  prayer  of  Its  petition. 


HALL  T.  WBSTBBN  TBAVBLESS'  ACC 
ASS'N. 

(Supreme  Court  of  Nebraska.  July  3,  1003.) 

UUTUAL  BSNBFIT  IN8URANCB-AUBNDHBNT 

OF  CONSTITUTION. 

1,  A  member  of  a  mutual  iusurauce  companj, 
who  accepts  membership  subject  to  sacb  pro- 
TisioQS  of  the  coDStltQtion  as  are  then  in  force 
or  may  Be  thereafter  adopted,  li  bound  bj  a 
reasonable  amendment  to  the  constitutiou  sub- 
seauently  adopted. 

z.  Such  companiee  are  aelf-goveming  bodies, 
and  courts  will  interfere  In  case  of  amendments 
to  tbeir  constitutiou  only  when  the  amendment 
is  unfair,  operates  oppreasively,  or  to  the  dis- 
turbance of  vested  rights.  Amendments  which 
do  not  thus  operate  are  not  anreasonable. 

3.  On  the  facts  stated,  IieUt,  that  the  amend- 
ment was  reasonable,  and  binding  on  the  assured. 

(Syllabus  by  the  Court.) 

OommlBsioners'  Opinion.  Department  No. 
2.  Error  to  District  Oonrt,  Douglas  County: 
SlabrMirlu  Judge. 

Thomas  L.  Hall  against  tbe 
Meiers*   Accident  Association. 


 ,  ^    •lal  rtf  tbe-rj 

If  there  were  any  "proof  that" he  ownedlL^^'^^nt  9 

clear,  there  is  nothing  In  the  record  to  shoW^£«li?^",we™  (.?  defendant,  and  plaintiff  brings 
the  value  of  the  lease  when  It  was  assigned 
by  Mrs.  Moran  to  Poska.   Even  then.  If  he 


owned  It  clear  of  llena,  and  if  the  lease  con- 
stituted the  whole  of  the  consideration  for 
the  lot,  plaintiff  could  Impress  a  trust  on  the 
property  only  to  the  extent  of  the  value  of 
the  lease,  and  tbe  burden  Is  on  him  to  show 
that  before  be  is  entitled  to  any  relief.  He 
cannot  take  for  the  payment  of  his  Judgment 
any  profit  the  sisters  may  have  made  in  the 
transaction."  As  It  appears  to  us  from  the 
evidence,  William  Dullenty  owned  tbe  school- 
land  contract  when  It  was  traded  for  the 
lot  The  trade  was  in  fact  hia  trade.  He 
paid  the  consideration,  and  took  the  benefi- 
cial title  to  the  lot.  That  being  true,  tbe 
value  of  the  school-land  contract  is  imma- 
terial, and  a  resulting  profit  from  the  trans- 
action to  his  wife  or  her  sister  is  out  of  the 
question. 

It  Is  therefore  recommended  that  tbe  de-, 
cree  of  tbe  district  court  with  respect  to  tbe 
farm  lands  be  affirmed,  and  that  tiiat  portion 
relating  to  the  dty  lot  be  reversed,  and  the 
cause  remanded,  with  directions  to  the  dis- 
trict court  to  enter  a  decree  as  to  such  lot 
In  fovor  of  the  plaintiff,  in  accordance  with 
the  prayw  of  its  petition. 


erroh^'' Affirmed. 

Thomas  L.  Hall,  for  plaintiff  In  error. 
O'Neill  &  Gilbert,  for  defendant  In  error. 


ALBERT,  C.  Tbe  defendant  Is  a  body  cor- 
porate organized  under  the  laws  of  this  state 
for  tbe  purpose  of  creating  and  maintaining 
"a  mutual  fraternal  insurance  assodatlon  for 
the  benefit  of  those  who  become  its  mem- 
bers." On  the  2Sth  day  of  February,  1S04, 
one  William  R.  Parka  became  a  member  of 
tbe  nasoclation,  and  received  a  certificate  of 
uieml>ership,  which,  omitting  tbe  formal 
parts,  is  as  follows:  "This  Certifies  that  Wil- 
liam R.  Parks  Is  while  in  good  standing  a 
member  of  the  Western  Travellers  Accident 
Association,  and  is  entitled  to  all  Its  Benefits 
under  tbe  provisions  on  the  back  of  tbls 
Certificate,  and  named  In  the  Constitution 
and  By-Laws  and  subject  to  the  warranties, 
contained  in  the  application  for  membership." 
The  provisions  on  the  Mck  of  the  certificate 
are:  "Payments  will  be  made:  For  injuries 
received  through  external,  violent  and  acci- 
dental means  and  resulting  In  death,  loss  of 
hands,  both  feet  or  both  ^es,  f6.000;  Perma- 
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nent  bodily  dlBabUity,  $2,000;  Lost  of  one 
foot  one  band  and  one  eye,  $1,260;  Ton- 
porary  bodily  dlaabtUty  $25  per  wedc,  tor  a 
period  not  to  exceed  62  weeki."  On  the 
bach  of  tbe  certificate  there  Is  also  a  clause 
making  tbe  constttatlon  and  by-laws  of  tbe 
association,  the  application  for  membership, 
and  the  certlllcate  the  contract  betwem  tbe 
assQfdatloa  and  the  certificate  holder.  In 
his  application  for  membership  the  assured 
expressly  agreed  to  accept  membership  "sub- 
ject to  tbe  provisions  and  limitations  of  the 
constltatlon  and  by-laws  of  the  association 
now  in  force  or  that  may  be  hereafter  adopt- 
ed." At  the  date  of  the  certificate  the  cou- 
stltnUon  expressly  provided  for  Its  revision 
and  amendmeot  Aftorward,  tbe  associatfon 
duly  adi^rted  the  following  amendment  to  Its 
constltntlon:  *rrhe  asBocfatlon  shall  not  be 
liable  for  disappearances,  nor  shall  the  as- 
sociation be  liable  for  injuries  occasioned, 
wholly  or  partly,  directly  or  Indirectly,  by 
si^  of  tlie  tollowlng  acts,  or  causes,  occor- 
ring  while  so  engaged  or  affected:  Disease, 
bo^y  and  mental  Infirmity,  hernia,  firchltls, 
fits,  vertigo.  •  •  On  the  28th  day  of 
December,  1901.  and  after  the  adoption  of 
said  amendment  the  assnred.  In  a  fit  of  ver^ 
tigo,  ffrll,  and  throngta  the  external,  violent 
and  accidental  means  received  bodily  inju- 
ries, wbicb.  Independently  of  all  other  caus- 
es, wholly  disabled  him  for  a  period  of  one 
week.  He  then  made  claim  for  Indemnity  un- 
der bis  certificate,  and  duly  complied  with 
tlie  roles  and  regulations  of  tbe  associatfon 
hi  tliat  belialf.  Thereitfter  be  assigned  his 
elatan  for  ii^emnlty  to  the  plaintiff  In  this 
case.  The  association  refused  to  pay  tbe 
claim,  and  the  plaintiff  twought  this  action 
to  recover  it  The  case  iras  submitted  to  tiie 
district  court  on  a  stipulation  of  the  parties, 
snd  jndgment  given  for  the  defendant  The 
plaintiff  prosecuted  error  to  tlds  court. 

By  agreement  of  the  parties  the  sole  qoes- 
tiou  presented  to  this  court  Is  whether  tbe 
amendment  to  the  constltutlDn,  excepting  In- 
jaries  received  as  a  result  of  vertigo  from 
the  class  for  which  tlie  aasodatlon  would 
pay  Indemnity,  is  binding  on  a  certlflcate 
bolder  whose  certlflcate  iras  Issued  before 
soeh  amendment  was  adopted,  but  whose  In- 
Jmy  occurred  thereafter.  That  a  membor  of 
s  mutual  Insurance  company,-  who  accepts 
iiiemt>er8hlp  subject  to  such  provisions  of  the 
constltntlon  as  are  then  In  force  or  may  be 
thereafter  adopted.  Is  bound  by  a  reasonable 
amendment  to  the  constitution,  sutHiequent- 
I7  adopted.  Is  no  longer  an  open  question  In 
tUa  state.  In  Farmers*  Mutual  Ins.  Co.  v. 
Kinney  (Neb.)  90  N.  W.  926.  this  court  speali- 
Ing  through  Oldham,  O.,  says:  "An  examlna- 
Ifon  of  many  adjudged  cases  on*  this  question 
leaves  no  doubt  In  our  mind  that  under  a 
great  weight  of  anthmrlty  a  member  of  a  mu- 
tual Insurance  company,  who  agrees  In  his 
ai^llcatlon  to  be  bound  by  subsequent  by- 
Isws  of  his  associatlont  vrill,  when  such  snb- 
■eqnent  by-laws  are  reascmable,  and  enacted 


under  properly  delegated  authority,  be  bound 
those  subsequently  enacted  In  the  same 
manner  that  he  Is  bound  by  those  in  exist- 
ence at  tbe  time  his  certificate  of  member- 
ship is  issued.'*  The  following  authorities 
support  the  doctrine  Just  steted:  Hobbs  v. 
Association  aowa)  47  N.  W.  963.  11  L.  B.  A. 

299,  SI  Am.  St  B^.  466;  Borgards  v.  As- 
sociation (Mich.)  44  N.  W.  656:  Hughes  v. 
Ins.  Go.  (Wis.)  78  N.  W.  1015;  Stobr  v.  So- 
ciety (Cal.)  22  Pac.  1125;  Supreme  Gom- 
mandery  v.  Alnsworth,  71  Ala.  448,  46  Am. 
Rep.  S32;  xnierbe  v.  Faust  (Mo.)  25  S.  W. 

300,  25  L.  B.  A.  149;  Daoghrty  v.  Knlghte  of 
Pytblas,  48  La.  Ann.  120S.  20  South.  712,  66 
Am.  St.  Bep.  810;  Pugure  T.  Mat  Society,  46 
Vt  802;  McOabe  V.  Father  Bfathew  Soc,  24 
Hun.  149;  Supreme  Lodge  v.  KnlgM,  117 
Ind.  489.  20  N.  B.  479.  8  L.  B.  A.  409;  Mont- 
gomery Co.  Ins.  Co.  V.  Mlhier  (Iowa)  57  N. 
W.  612;  St  Mary's  Benefit  Soc.  v.  Bnrford's 
Adm'r,  70  Pa.  821;  Moerschbaecber  r.  Sup. 
Council,  188  lU.  9,  BO  N.  B.  17,  52  L.  B.  A. 
281;  Robinson  v.  Tem^r  Lodge  (Cal.)  49 
Pac.  170,  59  Am.  St  Bep.  103;  Falconer  t. 
Sod  eta  (Sup.)  61  N.  T,  Supp.  878. 

In  view  of  tiie  holding  of  this  court  In 
Farmers'  Mutual  Ins.  Co.  v.  Kinney,  supra, 
it  would  seem  that  the  fmly  question  left  In 
this  case  Is  wlietba  tbe  amendment  in  que»- 
Uon,  exciting  injuries  received  as  a  result 
of  vertigo  from  tbe  class  of  Injuries  against 
which  the  association  would  Indemnify  Its 
members,  is  reasonable.  In  the  determina- 
tion of  that  question  the  nature  of  the  asso- 
ciation should  be  kept  In  mind.  It  Is  not 
maintained  for  the  purpose  of  profit  to  ftaelf 
as  a  legal  entity,  but  fi>r  the  benefit  of  itt 
members,  in  order  to  distribute  the  burden  of 
Individual  misfortunes  of  a  specified  class 
among  the  entire  membership^  Mutuality  Is 
Its  controlling  feature.  It  Is  obvious,  there- 
fore, that  for  a  tieneflt  bestowed  on  one  mem- 
ber there  must  be  a  corresponding  bnrden 
Imposed  on  tbe  otbor  members  collectively, 
and  that  a  proper  adjustment -of  the  bene- 
fits to  the  burdens  Is  essentisl  to  Its  existence 
as  a  mutual  organlzatiTO.  The  constitution 
Is  the  fundamental  compact  between  the 
members,  and  usually,  as  In  the  present  In- 
stance, outilnes  the  plan  for  the  distribu- 
tion of  the  beneflte  and  adjuatment  of  the 
burdens  among  them.  Unerring  foresight  Is 
not  tbe  gift  of  any  man  or  body  of  men,  and 
experience  alone  can  demonstrate  whether 
tbe  plan  authorized  by  a  constitution  Is  the 
best,  or'  even  practicable.  The  welfare  Of 
the  association.  If  not  its  existence,  may  de- 
mand n  change  in  the  constitution  and  s  re- 
adjustment of  tbe  relations  between  the 
benefits  and  burdens.  The  association  Is  a 
self-governing  body,  and  it  Is  for  Its  mem- 
bera  to  determine  when  such  change  Is  re- 
quired or  advisable.  The  courts  will  Inter- 
fere only  when  such  change  Is  unfair  or  op- 
erates opprpsslvely,  or  to  the  disturbance  of 

tTiSaSSbf;,  ^tb^k'9^^^^S^^^be 
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term  ae  nsed  by  this  court.  In  this  case  tbe 
amendment  operated  not  only  to  deprive  eacb 
member  of  tbe  benefits  to  which  he  would  be 
entitled  In  case  of  an  accident  resulting  from 
vertigo,  but  also  relieved  each  member  from 
the  corresponding  bnrden.  It  operated  alike 
on  each  member,  and  gave  no  advantage  to 
one  over  another.  Such  an  amendment  can- 
not be  said  to  be  tinfair  or  oppressive,  nor  to 
deprive  any- member  whose  injury,  as  in  the 
present  case,  occurred  after  the  adoption  of 
tbe  amendment,  of  any  vested  right  That 
being  true,  tbe  am«idment  was  a  reasonable 
exercise  of  the  right  of  the  association  to 
amend  its  constitution,  and,  having  expressly 
reserved  that  right  when  it  issued  the  certlfl- 
cate,  the  assured  and  Ills  assignee  are  bound 
by  the  amendment  Most  of  the  cases  here- 
tofore cited  support  this  conclusion;  none  of 
them  conflict  with  it 

It  is  recommended  that  the  Judgment  of 
the  district  court  be  affirmed. 

BABNE8  and  OLANYUJ^B,  CC.  concur. 

FER  CURIAM.  For  the  reasons  stated  in 
the  foregoing  opinion,  the  judgment  of  the 
district  court  ia  affirmed. 


TOWBB  V.  HcFABLAND  et  aL 
(Supreme  Court  of  Nebraska.  Nov.  20,  1901.) 
PLBADING— WIDBNCS-nraTRUCnONS. 

1.  A  material  Act  necessary  to  a  defense 
which  is  not  beaded  U  presumed  not  to  exist, 
and  admission  of  evidence  to  establish  H  is 
error. 

2.  Instructions  sabmitting  an  Issae  not  In  any 
way  pleaded  are  erroueons. 

Commissioners'  Opinion.  Department  No. 
1.  Error  to  District  Court  Furnas  County; 
Norris,  Judge. 

"Not  to  be  offldally  reptarted." 

Action  by  Addison  Tower  against  T.  James 
McFarland  and  others.  Judgment  for  de- 
fendants, and  plalntlfl  brings  error.  Be- 
versed. 

L.  H.  Alberts  and  M.  B.  Beese,  for  plaln- 
tltr  In  error.  J.  T.  Fults  and  McGlure  &  An- 
derson, for  defendants  In  error. 

HASTTNGS,  C.  The  petition  In  error  In 
this  case  Includes  IS  aa8lgnmenb^  which, 
bowerer,  all  seem  based  upon  two  main  ques- 
tl<m8.  viz.:  Firet  Can  a  Justlfi cation  of  an 
alleged  trespass  on  tiie  ground  that  the  facta 
committed  were  done  in  tbe  opening  and  Im- 
provement of  a  public  highway  be  permitted, 
where  the  existence  of  no  public  highway  is 
alleged?  Second.  Are  the  county  authorities, 
in  opening  a  section-line  road,  bound  by  the 
location  of  the  line  as  previously  established 
by  the  adjoining  landowners?  This  was  an 
action  by  one  who  alleged  he  was  the  owner 
and  In  possession  of  certain  lands  to  recover 
damages  fbr  treapass.  Tbe  defendanta  an- 
swered, first  denying  all  at  plalntilTs  allega- 


tlona;  then  denying  that  they  did  any  of  t 
acts  alleged  unlawfully  or  upon  land  own^ 
by  the  plaintiff;  then  they  say  that  d-^fei 
ant  John  V.  Anderson  was  county  comm 
sloner  of  Fumas  county,  and  defendant 
James  McFarland,  road  overseer  of  dlstr 
No.  11  In  I^irnas  county,  and  that  the  secti 
In  which  plalntiirs  alleged  land  was  dtust 
was  all  in  that  road  district;  tbat  tbe  otlJ 
defendants  were  residents  of  the  road  d 
trict,  and  had  been  warned  out  to  work 
the  overseer,  and  that  "all  of  the  acts  of 
of  these  defendants  on  said  day  complain 
of  by  plaintiff  were  done  under  the  dlrectio 
of  defendants  John  V.  Anderson  and 
James  McFarland,  In  the  discharge  of  tbi 
official  duties."  There  Is  no  allegaticm  of  t 
existence  of  any  highway  on  the  premit 
in  question.  A  motion  was  made  to  have  ti 
answer  made  more  deflnlte  and  specific 
describing  tbe  road,  and  was  overruled,  a 
exception  taken.  It  seems  clear  that  tb< 
can  be  no  justification  by  reason  of  tbe  roi 
work  If  there  was  no  public  highway.  It 
equally  well  established  tbat,  if  a  fact  ma 
rial  to  an  actlcm  or  defense  Is  not  alleged, 
will  be  presumed  not  to  exist  Curtis  &  i 
V.  Cutler.  7  Neb.  815;  Burlington  &  M.  R.  ( 
V.  York  County,  7  Neb.  487;  McClure 
Warner,  16  Neb.  447.  20  N.  W.  3S7;  Gibs 
V.  Parlln.  13  Neb.  292,  13  N.  W.  405;  C 
cago,  R.  I.  &  P.  B.  Co.  T.  Shepherd,  39  Ni 
623,  58  N.  W.  189.  It  would  seem,  therefo 
that  there  was,  aside  from  the  question  as 
the  amount  of  damages,  no  issue  In  this  ca 
except  as  to  the  ownership  and  pos.ses>!ioD 
tbe  land  claimed  the  plaintiff.  That  iss 
waa  not  submitted  to  the  jury  at  all,  and  t 
only  one  actually  submitted  by  the  Instn 
tiODS  was  tbe  amount  of  damage,  and  whett 
the  point  at  which  it  was  claimed  to  ba 
been  done  was  located  In  a  public  hlghw 
of  Fumas  county.  Objections  were  presei 
ed  to  both  the  bitroductlon  of  evidence  a 
the  giving  of  Instructions,  and  In  both 
seems  clear  tbat  the  learned  trial  court  coi 
mitted  error. 

As  to  tbe  second  question,  we  are  cited 
plaintiff  to  a  number  of  cases  in  which  agrt 
ments  and  acquiescence  in  location  of  booc 
ary  lines  are  held  binding  ae  to  the  adjol 
tng  owners,  and  to  establish  the  line  as 
them.    We  are  not  cited  to  any  case  whe 
such  agreement  or  acquiescence  Is  held 
affect  the  public  right  of  eminent  domal 
and  neither  reasm  nor  authority  seems 
Indicate  why  It  should.   Of  course,  It  is  bai 
ly  conceivable  that  the  public  autbwlties, 
offered  an  equally  available  road  line  whc 
tbe  adjoining  proprietors  had  fixed  It,  won 
litigate  for  tbe  true  Hue.   If,  however,  it  t 
came  necessary  or  desirable  for  the  publ 
interest  to  ht^d  the  true  line,  It  Is  bard 
see  how  any  agreement  of  adjoining  owne 
could  change  it  There  Is,  however,  no  brl 
on  file  for  defendant  and.  as  the  case  mii 
be  reversed  for  trl«l  over  .plaintiff's  objc 
tlon  upoit)i|^effi^ij]@OgJee  bj  the  plea 
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loss.  It  !■  Bot  tbongbt  adrlnble  to  pafli  iQon 
■ny  oOier  questloii  Id  ttw  caae. 

It  Is  therefore  recommended  that  tiie  Jndg- 
ment  of  tbe  trial  court  be  rerereed,  and  tbe 
eaiue  remanded. 

DAT  and  KntKPATBIOK,  00.,  conenr. 

Bermed  and  rananded. 

BBOWN  et      T.  OOIiLINa 
Ohiprcme  Coart  of  Nebnuka.  Dec.  4,  1901.> 

APPBAL— RBTISW—DOCUUBNTART  OTIDENOB 
— MORTOAOB  PORBCLOSinUS. 

1.  BmwB  Dot  urged  Id  the  briefs  wlU  be  dis- 
TCrarded* 

2.  An  acknowledged  InatmmeDt  of  a  kind 
permitted  to  be  ackoowledged  and  recnded,  it 
admisidble  in  proof  withoat  erldence  of  the 
aothuitlcitT  of  tbe  rixnatares, 

3.  A  iadidal  record  of  another  state,  aatilien- 
ticated  as  provided  In  section  414  of  the  Code 
of  GyU  Procedure,  is  admissible  in  evidence 
vithout  farther  proof  that  the  eotirt  from  which 
it  cornea  is  oue  of  record. 

4.  Where  there  Is  some  evidence  tending  to 
snpport  the  allegation  of  no  proceeding  at  law 
b  a  foredosnre  salt,  and  no  connt«  showing 
sttempted,  decree  of  foredosnre  will  be  affirmed. 

GommlBsloner^  Opinion.  Department  Na 
L  Error  to  District  Oonrt,  Lancaster  Oomi- 
ty;  Tattle,  Jndge. 

**Xot  to  be  offlclally  reported." 

Action  by  Henry  H.  0(rtUns  against  Wll- 
Uam  J.  Brown  and  otbers.  Jndgment  for 
I^tntUC.    Defendants  bring  error.  Affirmed. 

Bnrr  ft  Burr,  for  plalntlfBi  In  mor.  B.  L. 
Otfsthardt,  Cor  defendant  In  emv. 

HASTINGS.  O.  The  errors  complamed  of 
br  tbe  defendants  In  this  case  are,  first,  tbat 
the  decree  is  too  lai^.  No  mention  Is  made 
of  this  allegation  In  tbe  briefs  filed,  and  it 
will  not  be  considered  further. 

Tbe  first  error  argued  Is  tbe  admission  in 
evidence,  wltbont  proof  of  tbe  signatures,  of 
tbe  assignment  of  a  mortgage  from  tbe  Clark 
A  Leonard  Investment  Company  to  A.  M. 
Collins,  tbe  testator  of  the  defendant  In  er- 
ror. The  objection  is  not  well  taken.  Tbe 
bistrnment  Is  doly  acknowledged,  and  Is,  un- 
der onr  statute,  entitled  to  be  read  in  evi- 
dence wittioat  fnrtber  proof.  Oomp.  St  1901, 
e.78,  lis. 

The  next  error  ni^ed  Is  the  admlsrion  in 
evidence  of  Exhibit  D,  an  ezempllflcation  of 
a  will  and  Its  probate,  under  which  tbe  plaln- 
tar  bdov  claimed  to  be  the  owner  ot  tbe 
mortgage  The  objection  Is  that  the  exhibit 
does  not  disclose  tbat  the  orphans*  court  of 
the  dty  and  county  of  Philadelphia  Is  a  court 
of  record.  Section  414  of  tbe  Code  of  Civil 
Procedure  provides  tbat  a  jndgment  of  an- 
other state  may  be  proved  by  tbe  attesta- 
tion of  the  dc^  and  the  seal  of  &e  court 
annoed.  ti^Eether  wltb  a  certificate  of  tbe 
lodge  or  inesldli^  magistrate  tbat  the  attesta- 
tion la  In  due  fwm.  AH  of  these  reqnlattes 


were  oom^led  wfUi  bi  tUs  ease,  and  tbit  ob- 
Jectlra  was  pnoerlj  overmled. 

Tbe  third  errOT  urged  is  that  there  was  no 
competent  evidence  on  which  to  base  a  de- 
cree, because  It  was  not  proved  fliat  no  ac- 
tion at  law  had  been  commenced  or  proceed- 
ing bad  to  collect  tbe  debt  To  this  point 
tbe  only  testimony  offered  was  tbat  ot  tbe 
attorney,  S.  I*.  Ocdsthardt,  wbo  testified  that 
be  was  familiar  wltii  tbe  debt  from  Its  In- 
ception, and  tbat  no  proceedings  bad  been 
taken  or  action  commenced  at  law  to  cxAlect 
any  part  of  it  It  is  nrged  tbat  tbls  Is  largely 
hearsay  testtmony,  because  the  information 
of  tbe  witness  seems  to  have  been  derived 
In  part  from  other  persons,  with  whose  busi- 
ness be  was  fandUar.  and  fran  whom  be 
would  baTe  recelTed  Information  of  any  a<s 
tlon  on  this  paper.  It  was  not  necessary  to 
IHToduce  the  testimony  of  erwy  perstm  wbo 
bad  ever  bad  any  charge  or  CMitrol  ovor  this 
paper  from  its  first  execution  down  to  tbe 
Institution  of  flds  action.  In  (wder  to  show 
Ibat  no  proceedings  bad  been  had  at  law. 
It  was  a  native  allegatltm.  In  support  of 
which  some  proof  was  adduced.  The  facta 
were  as  well  In  tbe  knowledge  of  dtfendants 
as  of  plalntur,  and  no  counter  showing  was 
attempted.  There  appears  no  reason  why 
the  finding  of  tbe  trial  coart  should  not  be 
afiSrmed. 

It  is  therefore  recommended  tbat  Ibe  de- 
cree of  the  district  court  be  affirmed. 

DAT  and  KIKKPAl^OK,  OO,  concur. 

Affirmed. 


KOHODT  T.  GHALOUPKA  et  aL 

(Supreme  Court  of  Nebhiaka.  July  8,  1908.) 

BANKR17PTGT— SBCXJRBD  GRBDITOR^-GRBDIT- 
OBS'  SUIT— INTBRVBNTION  BT  TBU8- 
TBE  OP  BANKRUPT. 

1.  If  a  secured  creditor  of  a  bankrupt,  whose 
security  is  insufflclent,  discloses  his  security  In 
proving  his  claim  before  the  referee,  he  may 
retain  his  security,  and  -share  In  the  dividends 
as  to  the  overplus. 

2.  Tbe  petition  of  a  trustee  in  bankruptcy, 
asking  to  be  substituted  as  part;  iflaintiff  in  a 
creditors'  bill  filed  by  a  creditor  of  tbe  bank- 
rupt who  has  filed  his  claim  before  the  referee 
in  bankruptcy,  which  does  not  allege  that  such 
creditor  has  waived  Ids  security,  is  insuffl- 
cient  to  aititle  the  trustee  to  intervene  and 
be  subrogated  to  the  rights  of  such  creditor. 

8.  Petition  examined,  and  held  not  to  state 
facts  sufficient  to  entitle  the  petitioner  to  hiter- 
vene  and  prosecute  the  suit 

(Syllsbus  by  the  Oomrt) 

OommlssioDers'  Opinion.  Department  No. 
8.  Error  to  District  Oourt,  Saline  County; 
Stubbs,  Judge. 

Action  by  Charlotte  S.  Flint,  administra- 
trix, against  Frank  J.  Chaloupka  and  oth- 
ers. Ben  v.  Eobout  trustee  In  bankruptcy. 
Intervened.  From  the  Jui^pnent,  Kohout 
brings  error.  Affirmed. 


T 1.  Ses  Baokruptoy,  vol 
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J.  A.  Wild  and  A.  N.  Dodson,  for  pUlntiff 
in  eiTor,  A.  8.  Bandi,  for  defendant  In  ex- 

KIRKPATRIOK,  O.  This  proceeding  Is 
prosecuted  from  a  Judgment  of  the  district 
court  of  Saline  county  suBtalning  a  demurrer 
to  a  petition  of  intervention  filed  bj  B.  V. 
Kohont,  trustee  in  iMinkruptcy  of  the  estate 
of  Frank  J,  CSialoupka,  Sr.,  in  the  case  of 
Charlotte  S.  Flint,  administratrix,  agabut 
Frank  F.  Obaloupka,  Sr.,  et  al.  The  case 
named  was  one  In  the  nature  of  a  creditors' 
bill  pending  in  the  district  court  of  Saline 
county.  The  petition  there  recited  that  the 
plaintiff,  Charlotte  S.  Flint,  was  administra- 
trix of  the  estate  of  James  Flint  deceased; 
that  on  May  12,  1897,  she,  as  such  admin- 
istratrix, recovered  a  judgment  against 
Frank  J.  Chalonpka  and  Joseph  F.  Chaloupka 
on  a  promissory  note  delivered  to  James  Flint 
in  his  lifetime  for  f  1.451;  that  execution  had 
been  issued  upon  the  Judgment,  and  returned 
nulla  bona;  and  then  contained  certain  al- 
legations as  to  fraudulent  conveyances  by 
the  Judgment  debtors,  and  asked  to  have 
such  conveyances  set  aside,  and  the  property 
subjected  to  the  payment  of  her  Judgment 
The  Judgment  debtors  and  their  alleged 
fraudulent  grantees  were  made  defendants 
In  her  suit  On  September  9,  1901,  Kohout 
filed  his  i)etitlon  of  intervention,  alleging  his 
appointment  and  qualiflcatioo  as  trustee  in 
bankruptcy  of  the  estate  of  Frank  J.  Cha- 
loupka. who  bad  been  adjudged  a  bankrupt 
some  time  in  1899.  His  petition  recited  the 
pendency  in  the  district  court  of  Saline  coun- 
ty of  the  action  by  Charlotte  Flint  admin- 
istratrix, plalntier,  against  Ghaloupka,  and 
other  defendants,  the  purpose  of  which  was 
'*to  recover  possession  of  the  following  de- 
scribed real  estate,"  describing  the  property 
mentioned  in  the  petition  in  that  action,  and 
then  contained  the  following  paragraph: 
"Your  petitioner  shows  to  the  court  that  the 
action  was  begun  before  bankruptcy  proceed- 
ings were  Instituted,  and  the  plaintiff  here- 
in [the  administratrix]  has  filed  her  claim, 
and  said  claim  was  allowed  by  the  referee 
In  bankruptcy.  Your  petitioner  Is  entitled, 
as  trustee,  to  whatever  inter^t  the  plaintiff 
herein  may  have  in  or  to  the  above-described 
premises,  and  is  entitled  to  the  Immediate 
possession  of  the  same.  Wherefore  your  pe- 
titioner prays  that  he  may  be  a  party  plain- 
tiff in  said  action,  and  permitted  to  prosecute 
the  same."  The  defendants  named  demurred 
to  the  trustee's  petition  for  the  reasons  (1) 
that  the  court  has  no  Jurisdiction  of  the  sub- 
ject-matter; and  (2)  because  the  petition  did 
not  state  a  cause  of  action  against  the  de- 
fendants, or  any  of  them,  in  favor  of  the 
said  intervener.  This  demurrer  was  sus- 
tained, and  the  question  presented  in  brief 
of  plaintiff  in  error  is  whether  this  rule  is 
correct.  There  la  no  brief  by  defendants  In 
error. 

Wa  are  of  opinion  that  tlie  Judgment  of  ttie 


trial  court  must  be  affirmed.  The  record  doe 
not  show  that  the  administratrix,  plaintiff  t 
the  creditors'  bill,  pleaded  to  the  petition  c 
the  tnntee;  and  she  is  not  a  party  to  thl 
error  proceeding,  the  only  defendants  in  « 
ror  being  the  demurrants,  who  were  defeni 
ants  in  the  suit  brought  by  the  admlni 
tratrlx.  The  rule  invoked  by  plaintifC  In  ei 
ror  to  sustain  his  position  Is,  of  course,  we 
settled,  namely,  that  a  creditor  of  a  banl 
rupt  may  either  directly  or  Indirectly  wall 
his  security,  and  prove  his  claim  as  uns 
cured;  as  where  a  creditor,  by  Judgmei 
execution,  attachment  or  creditor's  sol 
proves  his  claim  without  disclosing  bis  Ilei 
In  which  event  he  will  not  subsequently  1 
permitted  to  enforce  It  but  will  be  deenu 
to  have  waived  It  But  In  this  connection 
is  imporiant  to  keep  in  mind  thit  a  secun 
creditor  is  not,  under  the  bankruptcy  i&^ 
forced  to  the  alternative  of  either  relyii 
wholly  on  his  security,  or,  abandoning  thi 
prove  his  claim  with  other  creditors.  It  i 
we  think,  settled  by  a  number  of  auttaorlt 
tlve  adjudications  that  a  creditor  who  bi 
security  for  his  debt  If  that  security  la  1 
sufficient,  may  prove  bis  claim  for  the  ovc 
plus,  and  does  not  abandon  his  security  If  I 
makes  a  full  disclosure  of  It  and  the  vali 
thereof.  Under  sach  circumstances  he  mi 
vote  upon  the  choice  of  an  assignee  op< 
such  overplus.  In  re  Bolton,  Fed.  Oas.  N 
1,614.  So,  where  a  creditor  proves  for  tl 
full  amount  of  his  claim,  specifying  the  t 
curlties  held  by  talm  for  the  debt,  be  mi 
participate  in  the  dividends  to  the  extent  th 
his  claim  Is  greater  than  the  value  of  tl 
security. 

Recurring  now  to  the  language  of  the  trt 
tee's  petition,  it  Is  there  said  "that  the  plal 
tiff  herein  has  filed  her  claim,  and  said  dai 
was  allowed  by  the  referee  In  bankruptcy 
Clearly,  the  mere  allegation  of  the  filing  < 
her  claim  and  its  allowance  by  the  refer 
Is  not  sufi3ctent  to  show  that  she  waived  b 
security,  as  she  may  have  filed  her  clal 
without  waiving  her  security.  For  all  th 
appears  from  the  trustee's  petition,  she  mi 
have  appeared  In  the  bankruptcy  proceeding 
as  she  had  a  right  to  do,  only  for  the  purpo 
of  participating  to  the  extent  that  her  dai 
was  greater  than  her  security.  The  all^ 
tlon  that  by  filing  her  claim  she  waived  b 
security  was  a  material  one,  and  the  on 
presumption  that  may  be  Indulged  from  i 
absence  Is  that  she  did  not  waive  her  c 
curity.  Humphries  v.  ^>afford,  14  Neb.  4S 
16  N.  W.  911. 

It  would  seem,  to  be  a  matter  of  chief  co 
cern  to  the  plaintiff  in  the  creditors*  bill  at 
whether  the  trustee  in  bankruptcy  shon 
be  permitted  to  Intervene,  and  be  substltuti 
as  party  plaintiff.  But  the  only  qnestif 
before  us  is  whether  the  ruling  of  the  tri 
court  upon  the  demurrer  interposed  by  0 
defendants  In  that  suit  is  correct  The  oi 
question  raised  bn  ljhe.d«Duir^r  was  whet 
cr  the  p^«iV^Ahl»Me9Hgr^  In  tbe  tru 


HEAGNET  r.  J.  I.  CASS  THBESHING  MAOH.  Ca 


176 


tee  to  pr(»ectite  the  suit  againat  them.  They 
bad  manifest  right  to  raise  this  question.  If 
tbe  facta  alleged  were  insuiaicient  to  entitle 
him  to  be  made  party  plaintifl  by  sabstita- 
tlon,  the  defradants  against  whom  the  suit 
waa  to  be  prosecuted  were  entitled  to  raise 
that  question.  It  is  always  open  to  the  de- 
fendant to  queatloD  the  right  of  tbe  plaintiff 
to  soe.  The  right  of  the  Intervening  trustee 
to  iHtMecute  the  suit  depended  upon  whetb- 
er  or  not  the  plaintiff  had  In  fact  waived  her 
security,  the  lien  by  her  procured  by  the 
filing  of  her  bill.  In  this  material  respect  we 
have  already  found  the  petition  insufficient 
It  follows  that  the  ruling  of  the  trial  court 
abonld  be  affirmed,  and  It  la  recommended 
that  the  same  be  done. 

DUFFIE  and  POUND,  CXX.  concur. 

PER  CURIAM.  For  the  reasons  stated 
in  the  foregoing  opinion,  the  Judgment  of 
ttie  trial  court  Is  affirmed. 


HBAGNBT  T.  J.  I.  OASB  THBBSHINO 

UACH.  GO. 

(Sopteme  Court  of  Nebraska.   Jaly  8,  1903.) 

RSPLBVIN— DBUAND-SALB-CONTRAGT  OF 
WAKRANTY— NOTICE  OF  DKFBCT8— 
BREACH  OP  WARRANTY. 

1.  A  demand  of  possession  before  suit  is  not 
necessary  to  maintain  repIoTiu.  where  the  de- 
fendant contests  the  case  on  the  merits. 

2.  Wh«e  a  contract  of  warranty  provides 
for  notice  of  defects  in  the  article  sold  to  be 
sivea  to  tbe  vendor,  and  that  "any  assistance 
rendered  by  the  company,  its  agents  or  serv- 
ants, in  operating  or  in  remedying  any  actual 
or  alleged  defect,  either  before  or  after  the 
ten-days  trial,  shall  in  no  case  be  deemed  a 
waiver  of  or  auv  excuse  for  any  failure  of  the 
porchaaer  to  folly  keep  and  perform  the  con- 
aitioos  of  this  warranty,"  held,  that  notice  to 
an  agent  of  the  company  of  defects  in  a  ma- 
dilne,  obtained  from  aeusting  in  setting  it  up 
and  trying  to  make  it  work,  was  not  socn  notice 
as  compiled  with  the  conditions  of  tbe  war- 
ranty. 

3.  Contract  of  warrant  examined,  and  held 
that,  on  Iffeach  thereof  by  fbs  vendtw  and  war- 
rantor, the  only  relief  allowed  the  vendee  waa 
to  retom  tiie  article  sold  and  reclaim  the  con- 
aderatlon. 

Commissioners'  Opinion.  Departmoit  No. 
S.  Error  to  District  Oonrt  York  County; 
.Somborger,  Judge. 

"Kot  to  be  offlcioUr  nportod." 

Action  by  tbe  J.  L  Oaae  Threshing  Mach- 
ine Company  against  Etetrick  Heagn^.  Judg- 
mmt  Cor  idaintlfl;  and  defendant  brings  er> 
nt,  Aflbmed. 

George  B.  France  and  Meeker  &  Wray,  for 
plaintiff  In  error.  Hainer  &  Smith,  for  de> 
fendant  in  error. 

DUFFIE,  0.  This  case  comes  here  on  pe- 
tition in  error  from  the  York  county  district 
court  The  action  Is  one  of  replevin,  brought 
by  the  defendant  In  error  to  recover  posses- 
ston  of  a  threshing  machine  outfit  The 
facta,  as  we  gather  them  from  tbe  record,  are 
as  follows:  Heagneyt  ttie  plaintiff  In  error. 


was  the  owner  of  a  threshing  outfit  consist- 
ing of  a  Nichols  &  Sliepard  engine,  Hawk- 
eye  feeder,  Nichols  &  Shepard  separator,  and 
one  mounted  tank  and  telescope  weigher. 
He  desired  to  discard  his  old  separator,  and 
purchased  from  the  J.  I.  Case  Company  (here* 
after  called  "Company")  one  of  Its  separa- 
tors and  wind  stackers.  A  printed  copy  of 
the  contract  of  purcliase  and  of  the  war- 
ranty made  by.  the  company  appears  in  the 
bill  of  exceptions,  and  will  be  hereafter  re- 
ferred to.  The  price  of  the  new  separator 
and  the  wind  stacker  waa  $600,  and  was 
oTldenced  by  notes  and  a  chattel  mortgage 
made  to  the  company  upon  the  property  pur- 
chased, and  also  upon  parts  of  tbe  old  ma- 
chine. The  first  note,  for  $10,  matured  Novem* 
ber  1,  1901;  and  the  mortgage  contained  a 
condition  that,  If  any  of  the  sums  of  money 
secured  thereby  were  not  paid  when  due, 
the  mortgagee  might  declare  the  whole  sum 
due,  and  take  immediate  possession  of  the 
mortgaged  property.  The  warranty  contain- 
ed, among  others,  the  following  conditions: 
"Said  machinery  la  purchased  upon  and  sub- 
ject to  the  following  mutual  and  dependent 
conditions,  namely:  It  Is  warranted  to  be 
made  of  good  material,  and  durable  with 
good  care,  to  do  as  good  work  as  any  made 
In  the  United  States,  if  properly  operated  by 
competent  persona,  and  the  printed  rules 
and  directions  of  the  manufacturers  intelli- 
gently followed.  If  purchasers,  by  so  doing, 
after  trial  of  ten  days,  are  imahle  to  make 
tbe  same  operate  well,  written  notice  shall  at 
once  be  given  to  J.  I.  Case  T.  M.  Company 
at  Racine,  Wis.,  and  also  to  the  agent  from 
whom  purchased,  stating  whra-ein  it  fails  to 
fulfill  the  warranty,  and  reasonable  time 
shall  be  given  to  said  company  to  send  a 
competent  person  to  remedy  the  difficulty, 
the  purchaser  rendering  necessary  and  friend- 
ly assistance;  said  company  reserving  the 
right  to  replace  any  defective  part  or  parts, 
and  if  then  the  machinery  cannot  be  made  to 
fill  the  warranty,  the  part  that  falls  Is  to 
be  returned  by  the  purchaser,  free  of  charge, 
to  the  place  where  received,  and  another 
substituted  therefor  that  shall  fill  the  war- 
ranty, or  the  notes  find  money  for  such  part 
Immediately  returned  and  no  further  claim 
made  on  tbe  company.  Failure  so  to  make 
such  trial  or  to  give  such  notice.  In  any  re- 
spect shall  be  conclusive  evidence  of  due 
fulfillment  of  warranty  on  the  part  of  said 
company  and  that  the  machinery  Is  satis- 
factory to  tbe  puixibaaers,  and  any  assistance 
rendered  by  the  company,  its  agents  or 
servants,  in  operating  or  remedying  any  ac- 
tual or  alleged  defect,  either  before  or  after 
the  ten-days  trial,  shall  ill  no  cose  be  deemed 
any  waiver  of  or  excuse  tor  any  failure  of 
tbe  purchaser  to  fully  keep  and  perform  the 
conditions  of  this  warranty.  •  •  •  If 
any  part  of  the  machinery  (excepting  belt- 
ing, which  is  not  warranted)  fails,  from  de- 
fect of  material,  while  this  vnicranty  is  in 
force,  the  company  tmum  0tmye>^ 
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or  replace  the  ssme,  on  presentatfon  of  the 
detective  part  or  parts,  but  deficiency  or  de- 
fect in  any  piece  shall  not  condemn  other 
parts,  and  purchaser  expressly  waives  all 
claim  for  damages  on  account  of  the  non- 
performance of  any  of  the  aboTC-deecribed 
machinery."  The  separator  and  stacker 
were  purchased  at  Lincoln  throngh  H.  H. 
Pugh,  the  sales  agent  of  the  company  at 
that  place,  and  the  machinery  was  shipped 
to  Fairmont,  Neb.,  and  dellrered  to  Heagney 
on  July  30,  1901,  on  which  day  the  notes 
and  mortgage  securing  the  same  bear  dat& 
Heagney  used  the  machinery  until  Septem- 
ber 9,  1901;  the  evidence  being  undisputed 
that  IS  days'  actual  threshli^  was  done  with 
It  Under  date  of  Septonber  9,  1901,  one 
Sloan,  an  attorney  at  Geneva,  wrote  the  com- 
pany (directing  his  letter  to  Lincoln,  Neb.), 
stating  that  the  machine  did  not  work  satis- 
factorily, and  also  complaining  that  the  com- 
pany had  not  sold  his  old  machine;  that  he 
now  had  two  machines  on  band — and  aaking 
tbe  company  to  take  back  the  new  machine 
and  return  his  papers.  The  letter  also  stated 
"that  unless  you  will  notify  him  where  you 
prefer  the  machine  to  be  left  he  will  bring  it 
and  leave  It  at  the  office  of  Mr.  Talmage  or 
at  the  depot  subject  to  your  order."  One  Ed. 
Goleman,  general  agent  of  the  company,  re- 
plied to  this  letter;  stating,  in  substance, 
that  it  was  the  first  intimation  received  by 
the  company  of  any  dissatisfaction  on  the 
part  of  Heagney,  and  directing  attention  to 
the  contract  of  sale  entered  Into  between 
the  parties,  and  declining  to  take  back  tbe 
machine.  Heagney  kept  possession  of  the 
machine,  and  did  not  return  or  offer  to  re- 
turn it  to  the  company  or  any  of  its  agents. 
In  November,  about  the  time  of  the  maturity 
of  the  first  note,  and  again  in  December, 
some  time  after  It  fell  due,  one  Tolman.  an 
agent  of  the  company,  called  on  Heagney 
and  demanded  payment,  which  was  refused 
by  Heagney;  and  shortly  afterward  the  com- 
pany brought  replevin  for  the  property  cov- 
ered by  Its  chattel  mortgage,  and  took  pos- 
session of  the  same  mider  the  writ.  The 
answer  of  the  defendant  is  a  general  denial. 
On  a  trial  of  the  case  the  company  railed 
Heagney  as  a  witness,  and  Identified  the 
notes  and  mortgage,  Introduced  these  papers 
In  evidence,  and  rested;  and  thereupon  Heag- 
ney requested  the  court  to  direct  a  verdict 
for  him,  which  motion  was  overruled. 

It  Is  now  Insisted  that  the  conrt  should 
have  Instructed  the  Jury  to  return  a  verdict  for 
the  defendant,  for  the  reason  t^t  it  was  not 
shown  that  anything  was  due  upon  the  notes 
secured  by  the  mortgage  when  the  action 
was  commenced.  At  the  time  tbe  action  was 
commenced  tbe  first  note  bad  matured  by  Its 
terms.  The  plaintiff  had  possession  there- 
of, and  no  claim  of  payment  was  made  by 
the  defendant  Prima  fticle,  we  think  that 
these  facts  were  sufficient  to  show  nonpay- 
ment of  the  note;  but,  conceding  that  the 
burden  was  on  tbe  company  to  show  by  di- 


rect and  positive  evidence  that  the  first  note 
had  not  been  paid  at  the  date  of  commencing 
suit,  tbe  plaintiff  In  error  cannot  now  take 
advantage  of  that  fact  for  the  reason  that 
It  was  not  alleged  in  bis  motion  for  a  new 
trial. 

It  Is  further  Insisted  by  plaintiff  In  ^ror 
that  the  plaintiff's  petition  does  not  state  a 
cause  of  action,  as  It  falls  to  allege  a  de- 
mand for  the  possession  of  the  property  prior 
to  commencing  suit  People's  F.  &  O.  Co  v. 
Crosby,  67  Neb.  282,  77  N.  W.  668.  78  Am. 
St  Rep.  604,  Is  cited  In  support  of  this  posi- 
tion. An  examination  of  that  case  will  show 
that  it  has  no  application  to  the  facts  (n 
this  case.  The  sale  In  that  case  was  evi- 
denced by  a  written  contract  In  the  form  of 
a  lease,  with  an  cation  to  purchase;  the 
vendor  reserving  the  titie  as  secnrtty  for 
the  purchase  money.  A  large  part  of  the 
purchase  price  had  been  paid,  and  tbe  court 
said:  "Wha^  goods  have  been  Bold  under 
a  contract  reserving  title  In  the  tendor  as 
security  for  the  purchase  money,  which  la 
payable  In  Installments,  where  the  vendee 
has  paid  a  large  part  of  the  purchase  monev, 
and  the  vendor  has  accepted  payments  after 
the  time  the  whole  became  due,  the  Tender 
cannot  retake  the  property  without  a  pre- 
vious demand  for  the  unpaid  money.  The 
rale  whereby  a  demand  is  unnecessary  to 
maintain  replevin,  where  the  defendant  con- 
tests the  case  on  tbe  merits,  does  not  ai^ly 
to  cases  where  a  demand  Is  necessary,  not 
merely  as  a  basis  for  asserting  the  remedy, 
but  to  vest  in  the  plaintiff  a  right  of  posses- 
sion, as  where  the  plaintiff's  right  depends 
upon  a  condition  which  Is  broken  only  by  de- 
mand and  refusal."  This  extract  from  tbe 
opinion  makes  plain  the  difference  between 
tbe  two  cases. 

It  Is  further  urged  that  the  petition  does 
not  state  a  cause  of  action,  because  there  Is 
no  allegation  that  the  debt  secured  remains 
unpaid.  It  is  evident  that  counsel  have  over- 
looked the  following  allegation  of  the  peti- 
tion: "That  one  of  the  notes  hereinbefore 
mentioned  and  described,  and  secured  by  said 
chattel  mortgage,  became  due  and  payable 
on  the  1st  day  of  November,  1901,  and  that 
the  same  has  not  been  paid,  and  the  defend- 
ant refuses  to  pay  the  same;  and  the  plain- 
tiff does  now  elect  to  treat  all  of  said  indebt- 
edness as  due  and  payable,  and  hereby  de- 
clares the  same  due  and  payable." 

Exceptions  were  taken  to  tbe  ruling  of  tbe 
conrt  upon  Its  refusal  to  allow  evidence  of- 
fered by  tbe  defendant  below.  Some  of  this 
evidence  went  to  conversations  with  alle^ 
agents  of  the  company,  and  some  to  proof  of 
damages  sustained  by  Heagney  because  of 
the  claimed  failure  of  tbe  machine  to  do 
proper  work.  The  contract  of  sale  con- 
tained a  stipulation  as  follows:  ''Agents 
have  no  authori^  to  waive,  alter  w  enlarge 
this  contract  or  to  make  any  new  or  sub- 
stituted or  <IlR|iEee*bp*Bi>®tf)*$'lt^a""«nty'' 
Whetiier  or  not  a  general  agen  of  tbe  com- 
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panj,  bavliig  general  authority  In  the  tran*- 
ftctlon  of  fts  bvBlneBS,  might  waive  or  mod- 
ify the  conditions  of  the  contract.  It  la  not 
DPceBsaiT  to  Inqnire.  No  otTer  was  made 
tending  to  thow  a  waiver  or  modiflcatScni  of 
any  ot  Uie  conditions  of  the  contract,  com- 
ing from  a  general  agent  of  the  company; 
and  no  special  or  local  agent  could.  In  the 
ftice  of  the  contract  itself,  modify  or  waive 
any  of  Its  terms.  The  claim  that  Heagn^ 
was  entitled  to  prove  damages,  and  to  off- 
set them  against  his  notes.  Is  met  by  the  pro- 
visions of  the  contract  itself,  which  specially 
provides  against  anch  a  proceeding. 

It  is  farther  urged  that  there  was  no  evi- 
dence of  any  consideration  fw  the  notes  and 
mortgage.  Aside  from  the  presnmptlon  that 
obtains  In  favor  of  a  consideration  for  paper 
of  this  character,  Heagney  admitted  upon  the 
til&l  that  be  gave  the  notes  and  mortgage  to 
evldenM  the  purchase  price  of  the  machine 
boQght  from  the  company.  He  further  testl- 
fled  that  the  separator  and  stacker,  "in  the 
condition  In  which  it  was,  was  probably 
vortb  a  couple  of  hundred  dollars,"  and  "if 
it  were  all  right  it  would  have  been  worth, 
probably,  what  I  gave  for  It"  The  evidence 
fs  uncontradicted  that  Ptuch.  the  agent  who 
sold  the  machine  to  Heagney,  assisted  In 
putting  It  up  and  In  running  It  a  part  of  the 
first  day,  and  It  was  shown  by  the  evidence 
of  Heagney  that  some  time  in  the  afternoon 
be  said:  "I  am  going  back  to  town.  I  can- 
not make  it  work."  And  It  is  now  insisted 
that  this  wns  notice  sufficient  to  the  com- 
pany that  the  machine  was  defective  in  its 
operation,  and  that  Pugh's  knowledge  of  Its 
defective  workings  obviated  the  necessity  of 
any  fnrther  notice  to  the  company  on  the 
part  of  Heagney.  Under  the  provisions  of 
the  warranty,  we  are  not  prepared  to  con- 
cede this  position.  The  warranty  contains 
the  followii^  clause:  "And  any  assistance 
rendered  by  the  company,  Its  agents  or  serv- 
ants, in  operating  or  In  remedying  any  ac- 
tual or  alleged  defect,  either  before  or  after 
the  ten-days  trial,  shall  In  no  case  be  deem- 
ed any  waiver  of  or  excuse  for  any  failure 
of  the  purchaser  to  fully  keep  and  perform 
the  conditions  of  this  warranty."  Conceding, 
however,  for  the  purposes  of  the  case,  that 
notice  to  Pugh  of  defects  in  the  machine, 
sained  from  his  personal  observations  of  its 
wortjngs,  was  sufficient  notice  to  the  com- 
pany, atfll  Heagney  has  not  taken  advantage 
of  the  conditions  of  his  contract  of  warranty 
by  returning  the  machine.  If  we  admit  that 
the  company  had  such  notice  as  the  warran- 
ty required  of  the  defective  workings  of  the 
machine,  and  failed  to  remedy  the  defects 
within  a  reasonable  time  after  such  notice, 
the  remedy  of  Heagney  was  to  return  the 
machine  to  the  place  where  the  same  was 
purchased,  and  demand  his  notes  and  morty 
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gage,  and  this  he  has  failed  to  do.  By  the 
contract  of  purchase  the  parties  undertook 
to,  and  did,  fix  absolutely  not  only  the  terms 
and  conditions  on  which  the  company  would 
part  with  the  possession  of  the  machine,  but 
also  the  consequences  of  a  failure  on  the 
part  of  either  to  comply  with  the  contract; 
and,  where  the  contract  of  warranty  contains 
limitations,  these  limitations  will  be  enforced. 
Sycamore  Marsh  Harv.  Co.  v.  Sturm,  IS  Neb. 
215,  IS  N.  W.  202;  Clark  v.  Deering,  29  Neb. 
i  29S,  4S  N.  W.  456.  In  Davis  v.  Oosser,  41 
I  Ean.  414,  21  Pac.  240,  It  was  held:  "Where 
I  a  threshing  machine  was  sold  upon  a  written 
j  contract,  one  of  the  conditions  contained 
therein  being  that  If  the  machine  did  not  do 
good  wotk  the  purchaser  should  return  It  to 
the  place  when  received,  before  the  pur- 
chaser can  recover  damages  for  breach  of 
warranty  he  must  return  the  machine,  or 
show  a  waiver  of  such  requirement  by  the 
seller." 

The  defendant  below  apparentiy  tried  his 
case  upon  two  theories,  entirely  Inconsistent 
one  with  the  other:  First,  that  the  contract 
of  sale  had  been  rescinded,  and  that  no  re- 
covery  could  be  had  on  his  notes,  because 
of  such  rescission;  and,  second,  that  he  was 
entltied  to  damages  on  an  executed  contract 
for  the  sale  of  the  machine.  It  Is  hardly  nec- 
essary to  observe  that  the  law  could  allow 
blm  no  damages  growing  out  of  a  contract 
which  he  himself  bad  rescinded,  or  that  by 
the  terms  of  his  contract  he  could  rescind 
only  by  returning  the  machine  to  the  agent 
from  whom  he  purchased,  and  the  contract, 
which  be  signed  with  full  knowledge  of  all 
its  conditions  contains  this  stipulation:  "And 
the  purchaser  expressly  waives  all  claim  for 
damages  on  account  of  the  nonperformance 
of  any  of  the  above-described  machinery." 
The  contract  appears  to  have  been  entered 
into  with  a  full  understanding  of  all  Its 
terms  and  conditions,  and  the  court  has  no 
power  to  B\ter  or  chauge  it  la  any  respect,  or 
to  relieve  either  of  the  parties  from  full  per- 
formance. The  plaintiff  In  error  has  barred 
his  right  to  claim  damage  for  failure  of  the 
machine  to  do  good  work,  and  has  failed  to 
take  advantage  of  the  right  given  him  to  re- 
scind the  contract 

We  discover  no  reversible  error  In  the  ac- 
tion of  the  district  court,  and  recommend 
an  affirmance  of  Its  judgment 

KIBKPATBIOK  and  POUND,  Oa,  con- 
cur. 

PBR  CURIAM.  The  conclusions  reached 
by  the  Commissioners  are  approved,  and.  It 
appearing  that  the  adoption  of  the  recom- 
^mendations  made  will  result  In  a  right  de- 
'clslon  of  the  cause,  it  is  ordered  that  the 
Jndgment  of  the  district  court  be  afflnned. 
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GALLENTINE  t.  CUMMINGS.* 

(Supreme  Court  of  Nebraska.  Jnly  8,  1908.) 

•rOBBGLOSUBB-NOTlCE  OF  SALB-OONriRIU- 
TION— DEORBB. 

1.  It  i8  not  essential  that  a  notice  oi  lale  un- 
der a  decree  of  foreclosure  should  state  tbe 
amouat  due  on  the  decree. 

2.  It  is  not  a  valid  objection  to  a  confirma- 
tion of  such  sale  that  a  copy  of  the  decree  was 
not  attached  to  or  incorporated  iu  the  order  of 
tittle. 

3.  The  signature  of  the  preying  judge  to  a 
decree  or  the  record  Is  not  essential  to  the 
validity  of  the  decree. 

CommlsslonerB*  OplnloD.  DepartmeDt  N& 
2.  Appeal  from  District  Oourt.  Buffalo 
Omnty;  SulllTan,  Judge; 

"Not  to  be  officially  reported." 

Action  by  Joseph  J.  Oallentine  agalnft 
Archibald  (SmninlUKa.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Affirmed. 

B.  O.  Hostetler,  for  appellant 

ALBERT.  C.  This  Is  an  appeal  from  an 
order  conQrmlng  a  sale  made  in  pursuance  of 
a  decree  of  foreclosure.  Of  the  many  objec- 
tiooa  lodged  against  the  conflrmation  of  the 
sale  but  three  are  rolled  upon  iu  this  court, 
and  we  slinll  consider  them  in  the  order  iu 
which  they  are  presented  In  the  appellant's 
brief. 

1.  The  Qrst  objection  la  that  the  notice  of 
sale  does  not  contain  a  statement  of  the 
amount  due  on  the  decree.  The  objection 
WU8  properly  overruled.  It  Is  not  essential 
to  the  validity  of  a  notice  of  sale  under  the 
decree  of  foreclosure  that  It  state  the  amount 
of  the  decree.  Stratton  v,  Relsdorph,  35  Neb. 
314,  53  N.  W.  136.  The  appclljint  cites  Cook 
V.  Foster  (Mich.)  55  N.  W,  1018,  as  Indicat- 
ing a  contrary  doctrine.  That  case  Is  not 
in  point,  because  there  Is  an  express  statu- 
tory provision  In  that  state  which  requires 
the  amount  of  the  decree  to  be  stated  iu  the 
notice.  No  such  provision  exists  in  this 
state. 

2.  The  second  objection  is  that  no  certified 
copy  of  the  decree  was  attached  to  the  order 
of  sale.  This  objection  Is  also  without  merit 
A  decree  of  foreclosure  may  be  executed 
without  an  order  of  sale.  Tbe  decree  Itself 
Is  the  authority  to  the  officer  to  make  the 
sale.  Rector  v.  Rotton.  3  Neb.  17t;  Fried 
V.  Stone.  14  Neb.  39S,  15  N.  W.  608;  Id., 
14  Neb.  402.  15  N.  W.  700;  Jnrrett  v.  Hoover, 
54  Neb.  65.  74  N.  W.  42r);  Baldwin  v.  Burt, 
54  Neb.  290.  74  N.  W.  504;  Wagenknecht  V. 
Seelcy,  55  Neb.  770.  70  N.  W.  473.  We  do 
not  overlook  Loan  &  Trust  Co.  v.  Hamer.  40 
Neb.  281.  58  N.  W.  G95.  wherein  this  court 
said  that  It  would  seem  to  be  the  better  prac- 
tice to  embody  In  or  attach  to  the  order  of 
sale  a  copy  of  the  decree.  That  Is  a  mere' 
recommendation  for  the  convenience  of  the 
officer  making  the  sale.  So  long  as  the  sale 
Is  made  In  accordance  with  tbe  terms  of  the 


t  1.  See  Mortgages,  vol.  S6.  Cent.  Dtg.  |  161X. 
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decree.  It  is  no  groimd  for  complaint  th 
the  ollicer  did  not  take  all  the  precautions  I 
might  have  taken  to  Insure  that  result 

3.  Tbe  last  objection  Is  that  the  decree  bi 
never  been  signed  by  the  presiding  judg 
The  appellant  relies  on  Code  Civ.  Proc.  §  4rl 
which  directs  that  the  records  shall  be  e 
amined  by  the  presiding  judge,  and.  If  tow 
correct,  be  signed  by  him.  But  this  com 
In  Fouts  V.  Mann,  15  Neb.  172.  18  N.  W.  « 
held  that  the  failure  of  the  judge  to  sign 
decree  of  foreclosure  or  the  record  does  n 
affect  the  validity  of  the  decree.  To  t 
same  effect  Is  8cott  v.  Robman,  43  Neb.  61 
62  N.  W.  46,  47  Am.  St  R^.  767,  and  t 
numerous  authorities  there  cited  In  anppo 
of  the  proposition. 

The  foregoing  disposes  of  all  tbe  objectlo: 
relied  npon  for  a  reversal  of  the  order 
confirmation.    None  of  them  are  well  foun 
ed,  and  we  recommend  that  the  order  of  ti 
district  court  conflrming  the  sale  be  afflrmc 

BARNES  and  GLANVILLE.  CO..  concui 

PER  CURIAM.  The  conclusions  reach' 
by  tbe  Commissioners  are  approved,  and, 
apiWiiring  that  tbe  adoption  of  the  recoi 
mendatlons  made  will  result  in  a  right  6 
cislou  of  the  cause.  It  Is  ordered  that  t 
Judgment  of  tbe  district  court  t>e  affirmed. 


HORN  T.  WILLIAMSON  ct  aL 
(Supreme  Court  of  Nebraska.  July  3.  1903 
HIGHWAT— ESTABUSHUBNT— PRESCRIPTIOI 

1.  Proceedings  of  the  county  board  of  coon 
commissioners  examined,  and  held  Insnfflcic 
to  establish  a  consent  road. 

2.  Evidence  examined,  and  held  insofflcic 
to  show  the  establishment  of  a  public  road 
prescription. 

Commissioners'  Opinion.  Department  ^ 
3.  Appeal  from  District  Oonrt,  Booiw  Goo 
ty;  Paul,  Judge. 

"Not  to  be  officially  reported." 

Action  by  George  P.  Horn  against  Zei 
Williamson  and  others.  Judgment  for  plal 
tiff,  end  defendants  appeal.  Affirmed. 

E.  C.  Speor  and  H.  C.  Tall,  for  appellani 

R.  F.  Williams,  for  appellee. 

KIRKPATRICK,  O.  This  Is  an  appe 
brought  to  this  court  by  Zena  A.  Wllliai 
and  others  from  a  judgment  of  the  distri 
court  of  Boone  county  perpetually  enjoinii 
api)ellants  from  tearing  down  the  fence 
appellee,  and  opening  and  working  a  pub 
road  along  the  west  line  of  his  land  In  sa 
county.  It  la  disclosed  by  tbe  pleadings  th 
appellee.  George  P.  Horn,  Is  the  owner  ai 
in  possession  of  the  southwest  quarter 
section  14.  town  18  N.,  of  range  5  W.. 
Boone  county:  that  appellants  Zena  A.  W 
liams,  Barsly  Ilnbbeli.  and  James  A.  Smi 
nrp  the  commissioners;  that  David  We; 
brook  Is  one  of  the  road  miDantaors  of  Boo: 
county;  liatf^fi^llillftPti^gl^nstnicted  ai 
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for  many  yean  had  maintained  a  fence 
alons  the  west  Une  of  hla  land;  tiiat  appel- 
lant Westbiook,  acting  as  road  Buperrtsor, 
had,  nndrar  the  direction  of  the  other  appel- 
lant* as  county  commlasloners.  served  no- 
tice upon  ai^llee  to  tear  down  and  remove 
the  fence  from  hhi  weat  line,  and  that.  If  he 
failed  BO  to  do,  Westbrook,  as  road  sapet^ 
vlaor,  would  himself  remove  the  fence,  and 
that  the  expense  of  so  doing  would  be  col- 
lected from  appellee.  It  Is  further  disclosed 
that  Westbrook,  as  snpervisor,  was  abont  to 
tear  down  the  fence  and  remove  it,  and 
wonU  have  done  so,  had  he  not  been  tempo- 
nrlly  enjoined  firom  doing  so  by  the  county 
Judge  of  Boone  county.  Aiipellants  attemptr 
ed  to  Justify  the  proposed  action  i^n  cer^ 
tain  proceedings  claimed  to  have  been  had 
by  the  county  commissioners  some  time  In 
the  year  1886,  which  it  Is  claimed  amounted 
to  the  laying  out  and  establishing  of  a  pub* 
He  road  along  the  section  line  In  question. 
The  only  action  ever  taken  In  the  matter  by 
tbe  board  of  connty  commlssionerB  is  dis- 
doaed  by  the  record  of'  the  commlsslonm, 
which  is  in  the  language  following:  "Before 
the  board  of  connty  commls^oners  of  said 
connty,  Blay  term,  1885,  at  a  regular  meeting 
of  tbe  county  commissioners  of  said  connty 
held  at  Albion  on  the  1st  day  of  May,  1886. 
Present:  Pet«:  X  Files  and  J.  J.  Toung, 
County  Commissioners,  and  John  Peters, 
county  deA— tbe  f ollfiwlng  among  other  pro- 
ceedings were  had:  Come  now  William 
Ploy  and  others,  and  present  a  petition  to 
••xamhie  and  to  locate  a  county  road,  called 
'Road  No.  168,'  which  said  petition  Is  In  the 
words  and  flgnrea,  (bllowlng,  to  wit,"  etc. 
The  commissioners'  pcoceedlngs  ftiU  to  show 
any  action  of  any  kind  taken  on  this  petition, 
but  it  does  appear  that  the  road  was  platted 
bf  tbe  coun^  clerk  upon  the  road  record. 
The  road  petition  seems  to  be  In  the  ordinary 
form,  and  is  signed  1^  a  number  of  petition- 
ers, and  describes  the  prt^tosed  road;  the 
last  three  words  of  the  petltl<m  being  as  fol- 
lows: "Located  by  consent."  The  record 
fails  to  disclose  that  the  road  was  ever  view- 
ed; that  any  notice  of  the  laying  out  of 
the  proposed  road  was  ever  given;  that  any 
claims  for  damages  were  ever  filed,  or  any 
appraisement  made,  or  any  damages  ever 
paid.  The  petition  seems  to  have  been  dgn- 
ed  by  appellee,  but  It  is  clearly  established 
Ihst  many  of  ttie  owners  of  the  land  aking 
tbe  proposed  road,  and  whose  land  must 
have  been  taken,  did  not  sign  the  petition. 
The  petition  was  clearly  Insufficient  to  con- 
fer Jurisdiction  upon  tbe  county  board  to  lay 
out  and  establish  a  consent  road,  and  it 
moreover  appears  that  do  action  was  ever 
taken  the  board  in  the  matter  of  the  lay- 
ing out  and  establishing  of  the  road.  This 
want  of  action  tbe  county  board  Is  ap- 
parently aMonnted  toe  tij  the  testlmoi^  of 
appellee  and  other%  from  whi<dt  it  appears 
timt  an  agreement  was  entered  into  between 
tbe  connty  and  cortabi  of  the  pettttonais. 


among  whom  was  appellee,  that  the  proposed 
section-line  road  eztendii^  north  and  south 
along  tbe  west  Une  of  section  14,  the  south 
half  of  which  was  owned  by  appellee,  should 
be  abandoned,  and  in  place  thereot,  a  con- 
sult road  should  be  laid  out  and  established, 
running  north  and  south  through  the  middle 
of  secticmB  14  and  15,  and  thence  south  to 
the  county  line,  one-half  mile  east  of  tbe  lo- 
cation of  the  road  now  contended  for;  and 
tbis  seems  to  be  corroborated  by  the  fact 
that  a  consent  road  was  laid  out  and  estab- 
lished running  north  and  south  through  the 
sections  mentioned,  and  through  the  middle 
of  appellee's  land,  on  the  half-section  lina 
This  road  has  been  worked  by  tbe  commis- 
sioners, is  used  continuously,  and  seems,  firom 
the  testimony,  to  be  amply  sufficient  to  sup- 
ply the  mints  of  tiie  traveling  public  In  that 
ptnrtion  of  the  county. 

Affiin,  It  Is  contended  by  appellants  that 
even  though  the  action  of  the  connty  com- 
missioners was  ineffectual  to  lay  out  and  es- 
tablish a  public  road  along  the  section  lliw; 
as  contended,  there  has  been  a  traveled  road 
along  the  section  line  for  a  sufficient  length 
of  time  to  establish  a  road  by  prescription 
This  contention  seems  to  be  wholly  with- 
out merit  The  testimony  establishes,  almoet 
beyond  dilute,  as  found  the  trial  court, 
that  there  has  been  no  travel  along  the  line 
mentioned.  It  Is  sbown  that  tat  a  consldet^ 
able  portion  of  the  distance  along  the  sec- 
tion tine  the  land  ts  so  rough  and  broken  as 
to  be  wliolly  impassable,  and  that  what  lit- 
tie  travel  passes  along  near  the  line  follows 
the  cafions  around  tbera,  and  tbe  farms  on 
either  ride,  without  t^rard  to  the  section 
line.  It  is  further  shown  that  appellee  baa 
maintained  his  fence  along  that  line  for 
16  years. 

The  Judgment  of  the  trial  court  seems  to 
be  right,  and  It  is  recommended  that  the 
same  be  affirmed. 

DUFTIB  and  POUND,  Ca,  concur. 

PER  CURIAM.  The  coucliMlons  readi- 
ed by  the  Commls^oners  are  approved,  and. 
It  appearing  that  the  adoption  of  the  recom- 
mendations made  will  rosult  in  a  Tight  de- 
cision of  the  cause.  It  Is  ordered  that  the 
Judgment  of  the  district  court  be  affirmed. 


ECARE  v.  WINTERER  et  al. 

(Supreme  Court  of  Nebraska.   Nov.  20,  1901,) 

HORTGAOB— POREGLOSDRB— USURT— FLBAD- 
INO— EVIDBNCB. 

1.  Allegation  that  defeodasta  borrowed  fSOO, 
and  agrreed  to  pay  10  per  ceat.  per  annum  la- 
teri?st,  and  in  addition,  by  ai^reement  with  plain* 
tiff,  a  boniia  or  premium  of  $14,  which  amonnt 
was  tnken  by  plaintiff  out  of  tbe  aom  loaned, 
and  $28li,  and  no  more,  paid  by  him  to  plaiotiff, 
and  said  Fiim  of  $14  was  bo  paid  In  excess  of 
the  legal  rate  of  10  per  cent,  per  ansnm  for  the 
nse  of  said  money,  is  a  snfflclent  plea  of  osory 
to  a  petition  to  foreclose  a  mortgage  aecorlng  a 

JSinm^intSSS        *t*?^W,yife®Ogife  P« 
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2.  In  the  absence  of  special  circamstaQceB  re- 
qniriog  a  differeat  plea,  it  ft  sufflclent  to  allege 
an  agreement  as  made  b7  a  partr,  in  order  to 
introduce  proof  that  it  waa  made  hy  his  daly 
authorised  agent. 

8.  Evidence  held  not  to  establiah  any  anthOT- 
it7  on  the  part  of  th«  aUmed  asent  to  make 
anj  loan  (or  plaintiff  to  defendant,  nor  any  P«r- 
tldpation  in  any  naoriooa  agreement  on  the  part 
of  plaintiff  himaelf. 

Commissioners'  Oplnton.  Department  No. 
L  Appeal  frcKn  District  Oonrt,  Denel  Coun- 
ty; Grimes.  Judge. 

**Not  to  be  offlciaIl7  reported.** 

Action  by  William  W.  Hare  against  Jacob 
H.  Winterer  and  others.  Judgment  for  de- 
fendants, and  plaintiff  appeals.  Rereraed. 

Hoagland  &  Hoagland,  fm  appellant.  Wil- 
cox &  Halligan  and  James  Harvey  Hoopot, 
for  appellees. 

HASTINGS,  a  The  plaintiff  in  this  case 
complains  first  that  defendants'  answer  does 
not  set  up  the  plea  of  usury,  because  "It  fkils 
to  state  with  whom  the  agreement  for  usuri- 
ous Interest  waa  made,  when.  It  was  made, 
where  made,  and  the  facta  which  make  the 
transaction  usnrloos."  If  this  were  true,  be- 
yond all  doubt,  there  would  be  no  defense. 
The  answer,  however,  states  that,  at  tbe  time 
the  fSOO  was  borrowed  from  the  plaintiff,  It 
was  agreed  to  pay  10  per  cent,  interest  there- 
on, and  that  the  plaintiff,  in  addition  to  In- 
terest at  the  rate  of  10  per  cent,  per  annum, 
demanded,  contracted  for,  recdved,  and  re- 
served a  bonus  of  914,  and  to<^  it  from  the 
amount  agreed  to  be  loaned,  and  flie  defend- 
ants received  from  plaintiff  tbe  sum  of  f28U, 
and  no  more,  and  that  the  sum  ot  914  was 
demanded,  contracted  for,  received*  and  re- 
served by  tbe  plaintiff  in  excess  of  tbe  legal 
rate  ^0  per  cent,  per  annum)  tor  the  use 
of  said  money.  This  would  seem  to  cover 
"the  facts  which  make  the  transaction  usuri- 
ous." Time  and  place  are  sufficiently  shown 
by  reference  to  plaintiff's  own  petition. 

It  Is  next  objected  that  no  mention  of 
agency  In  the  transaction  Is  made  by  the 
answer,  and  therefore  proof  of  agency  for 
tbe  plaintiff  on  the  part  of  one  Van  Marter, 
through  whom  the  money  was  paid  to  tbe  de- 
fendants, is  inadmiadble.  Merchants'  Bank 
V.  McConig^,  8  Neb.  245,  Is  dted  to  this  prop- 
osition, and  Van  Santford's  Pleadings.  The 
citations  do  not  seem  to  sustain  the  conten- 
ti<»i.  The  case  In  tbe  8th  Nebra^a  is  one 
where  tbe  evidence  falls  to  sustain  an  ex- 
press plea  of  agency.  The  true  rule  is  that 
an  allegation  of  contract  with  a  party  Is  sup- 
ported by  proof  that  tbe  contract  was  made 
with  his  authorised  agent  Sherman  v.  N. 
Y.  Gent.  Ry.  Co.,  22  Barb.  239;  Abbott's 
Trial  Brief  on  Pleading,  p.  128,  citing,  among 
-other  cases,  Bank  of  Aletropolls  v.  OuttscbUck, 
U  Pet  10, 10  U  Ed.  885. 

It  is  not  disputed  tbat  Van  Uarter  re- 
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celved  $14  out  of  tbe  loan.  It  remains  sic 
ply  to  be  considered  whether  or  not  be  v. 
such  an  agent,  and  the  circumstances  snc! 
that  this  was  an  additional  exaction  for  tl 
use  of  the  money,  and  rendered  the  tranaa 
tlon  usurious.  It  is  earnestly  contended  thi 
tbe  appellant  knew  nothing  about  any  sa( 
payment;  that  he  had  no  funds  in  the  banc 
of  this  alleged  agent;  that  on  his  approv; 
of  the  application,  he  sent  a  draft  for  tl 
full  amount,  payable  to  the  defendant's  o 
der;  that  the  defendant  cashed  this  dral 
and  out  of  It  paid  this  small  sum  volnntari 
to  Van  Marter  in  compensation  for  his  ser 
Ices.  Van  Marter  la  dead,  and  tbe  case  res 
tiI>on  the  testimony  of  the  plaintiff  and  tl 
defendant  Jacob  H.  Winterer.  Winter 
swears:  That,  when  he  borrowed  this  mone 
Van  Marter  was  living  on  the  same  sectlc 
with  him,  farming,  raising  stock,  and  loa 
lug  money.  Tbat  he  applied  for  a  loan,  ai 
was  told  he  could  have  it  and  arran;^  f 
one  of  $.300,  and  received  a  draft  for  $:« 
from  Van  Marter,  which  is  acknowledged 
be  one  sent  by  plaintiff.  It  was  paid  to  tl 
defendant  at  Ogallala  In  Van  Marter's  a 
sence.  An  agreement  had  been  made  to  pt 
8  per  cent,  for  getting  the  loan,  and,  tbe  ne 
ot  second  day  after  defendant  cashed  tl 
draft,  be  paid  this,  with  ^  additional  for  i 
abstract  and  expenses,  to  Van  Marter.  Tb 
he  did  not  employ  Van  Marter  as  agent  I) 
only  applied  to  bim  for  money,  and  he  fi: 
nlshed  It  on  those  terms.  Van  Marter  stati 
he  was  loaning  money  for  an  old  friend  ai 
neighbor  of  his  in  New  York— Mr.  Hare,  tl 
plaintiff.  Van  Marter  also  gave  notice  of  m 
tnrity  of  interest  coupons  on  the  loan  up 
the  time  of  his  death.  It  appears  that  tl 
note  and  mortgage  were  drawn  by  Van  Ma 
ter.  Plaintiff  testifies:  Tbat  he  loaned  $3< 
to  the  defendants.  That  he  was  then  at  Ui 
tan,  Thompson  county,  N.  T.,  and  sent  tl 
money  by  a  draft  payable  to  the  order 
J.  Winterer.  That  he  sent  the  draft  to  V( 
Mnrter,  with  directions  to  deliver  It  whi 
defendants  executed  note  and  mortgage,  ai 
produced  an  abstract  of  title.  Van  Mart 
had  applied  for  the  loan  for  defendants,  ai 
had  recommended  It,  and  had  been  glTi 
no  other  antbority.  Van  Marter  was  at  tb 
time  a  farmer  in  Deuel  Co.,  Neb.,  living  ne 
defendants.  He  had  formerly  lived  at  Gi 
tan,  N.  T.  That  the  plaintiff  never  agre- 
to  receive  more  than  10  per  cent  on  tl 
loan.  That  be  did  not  authorize  Van  Mart 
or  any  one  else  to  collect  any  sum  as 
bonus  or  premium.  That  be  never  receivi 
from  Van  Marter  or  any  one  else  any  au 
whatever  as  a  bonus  or  premium  on  tli 
loan.  That  he  had  no  knowledge  of  Vi 
Marter's  receiving  anything.  That  be  wro 
to  Van  Marter  to  deliver  the  ^00.  and  d 
not  direct  or  authorize  him  to  withhold  ai 
part  of  It.  That  Van  Marter^  never  had  ai 
of  plalntiflf's  money  to  loan,  nor  any  authc 
Ity  to  accept  or  Reject  Joapa,  and  plaint 
never  8oll4!ae@8d^niH«cn/^^redected  mai 
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applIcatlcMiB  from  Van  Marter.  PlalDtlff  made 
about  26  loaDB  In  Deuel  and  Keith  counties. 
Neb.  He  visited  the  country  bimself  before 
any  loans  were  taken,  and  bimself  examined 
the  lands  at  flret  Tliat  Van  Marter  reported 
the  quality  of  the  lands  which  plaintiff  blm- 
Eelf  bad  not  examined.  That  Van  Marter 
collected  tbe  interest  on  most  of  the  loans, 
and  remitted  It  up  to  the  time  of  his  death, 
and  represented  a  good  many,  but  not  all, 
of  plaintifTs  debtors  In  Nebraska.  Plaintiff 
professes  to  have  no  letters  from  Van  Mar- 
ter relating  to  this  loan,  and  no  application 
for  It.  He  does  not  know  with  certainty 
whether  one  was  made.  It  does  not  seem 
that  this  evidence  is  atifficient  to  show  a 
usurious  agreement  on  the  part  of  the  plain- 
tiff Id  the  malting  of  this  loan.  It  is  true 
that  ever  since  Phllo  v.  Butterfield,  3  Neb. 
250,  It  has  been  the  rale  in  this  state  that 
one  who  places  money  in  the  haoda  of  an 
agent  to  be  loaned  is  responsible  for  any 
exaction  of  premium  or  bonus  which  that 
jicent  may  make  In  loaning  the  money,  even 
though  the  principal  himself  has  no  knowl- 
edge of  it,  and  that  such  premium  or  bonus, 
if  in  excess  of  the  amount  of  l^al  interest, 
vill  taint  tbe  transaction  with  usury,  al- 
tliough  the  real  leaner  Is  Ignorant  of  tbe 
4'xaction,  and  did  not  authorize  it.  In  this 
r:ise,  however,  It  will  be  seen  that,  so  far  as 
tlte  evidence  disclosed.  Van  Marter  never 
had  any  funds  of  the  plaintiff  In  bis  hands; 
had  no  authority  to  make  auy  agreement  or 
nrrangement  with  r^ard  to  loans;  did  noth- 
ing, in  fact,  except  forward  the  application 
and  recommend  the  security  offered.  He 
w>pms  to  have  interested  bimself  in  the  col- 
lection of  interest  oh  these  loans  after  they 
were  made,  but,  so  for  as  tbe  evidence  in 
this  case  goes,  was  never  even  agent  for 
the  collection  of  any  money,  or  authorized 
to  receive  any,  on  behalf  of  plaintiff.  The 
case  of  Hare  v.  Hooper,  56  Neb.  480,  76  N. 
W.  1055,  Is  cited  by  appellees,  but  the  evi- 
dence recited  in  that  case  is  very  different 
from  that  before  us  In  this  one.  Courtnay 
T.  Price,  12  Neb.  188,  Is  also  appealed  to. 
TheM  Is  no  analogy  between  the  evidence 
stated  in  that  case  and  what  has  Just  been 
recited.  The  money  there  was  shown  to  be 
absolutely  left  with  tbe  agent  to  be  loaned 
at  his  discretion.  Cheney  v.  Eberbardt,  8 
Neb.  423,  1  N.  W.  197,  Is  also  cited.  The 
evidence  of  agency  in  that  case,  too,  was 
something  far  stronger  than  anything  we 
have  here.  Cheney  had  had  the  money  turn- 
ed over  to  him,  and  had  bound  bimself  by  a 
contract  to  either  return  It  or  procure  the 
securities  which  were  taken;  and  all  tbe 
notes  were  made  payable  at  Cheney's  place 
of  business,  several  hundred  miles  from  the 
rr  sidcDce  of  the  leaner.  Olmsted  v.  New  Eng- 
land Mortgage  Security  Co.,  11  Neb.  487,  9 
N.  W.  660,  Is  another  case  relied  upon  by 
api>ellee8.  In  this  case  the  Corbin  Banking 
Tompany  was  regularly  and  systematically 


employed,  over  a  wide  range  of  terrltivi-y. 
in  prociuing  mortgages  payable  to  defendant 
in  error,  and  the  evidence  was  held  ample 
to  establish  that  It  must  have  been  with  the 
knowledge  and  collusion  of  the  Mortgage  Se- 
curity Company,  and  it  was  therefore  bound 
by  the  usurious  transactions  of  the  banking 
company.  Anderson  v.  Vallery,  30  Neb.  026, 
58  N.  W.  191,  is  a  case  also  cited  by  appel- 
lees, in  which  there  was  no  dispute  as  to  the 
question  of  agency,  but  the  contest  was 
over  the  question  whether  a  certain  pny- 
ment  had  been  made;  and,  if  so,  whether 
it  was  made  In  consideration  of  the  forht^ar- 
ance  by  the  agent  on  the  principal's  debt. 
New  England  Mortgage  Security  Co.  v.  Hcn- 
drickson,  13  Neb.  157,  12  N.  W.  916,  Is  nlBo 
cited.  This  case  presents  the  same  facts  as 
to  agency  which  were  disclosed  in  Olmsted 
V.  New  England  Mortgage  Security  Co.,  su- 
pra. None  of  these  cases  are  In  contraven- 
tion of  Phllo  V.  Butterfleld,  and  nearly  all 
of  them  cite  that  case.  The  proof  of  agency 
in  Philo  V.  ButterQeld  was  held  Insuftii-ient, 
and  it  was  decidedly  stronger,  so  far  as  ap- 
pears from  the  report,  than  we  have  here. 
The  alleged  agent  in  that  case  had  previously 
made  loans  for  the  same  principal.  He  had 
made  a  personal  trip  to  Des  Moines,  and  had 
himself  procured  the  money  which  was  loan- 
ed, and  $300  additional,  which,  ao  far  as  ap- 
pears, was  turned  over  to  blm  for  the  same 
.  purpose.  In  the  present  case  the  alleged 
agent  was  not  Intrusted  with  any  money; 
it  was  remitted  directly  to  the  bMTOwer; 
the  borrower  himself  cashed  the  draft;  and 
the  only  ground  of  usury  Is  that  after  doing 
80  he  carried  out  a  previously  made  agree- 
ment with  Van  Marter  to  pay  the  latter  $9 
for  getting  the  loan,  and  also  paid  $.5  ex- 
penses, which  he  does  not  now  dispute.  It 
would  seem  that  he  must  have  known  on 
getting  the  draft  that  It  was  intended  and 
expected  by  his  creditor  In  New  York  that 
be  should  have  the  whole  $300,  and  be  him- 
self responsible  for  Its  use  and  employment; 
and,'  having  obtained  it  on  those  terms.  It 
would  seem  highly  Inequitable  to  permit  him 
now,  because  he  paid  out  this  $14  to  Van 
Marter  without  plaintiff's  direction,  or  even 
knowledge,  to  charge  plaintiff  with  usury  In 
the  transaction.  In  Secor  v.  Patterson,  114 
Mich.  37,  72  N.  W.  9,  a  much  stronger  case 
of  exaction  on  the  part  of  tbe  loan  broker 
than  the  one  we  have  before  us  was  held 
to  create  no  taint  of  asnry,  so  far  as  tbe 
leaner  was  concerned. 

It  Is  therefore  recommended  that  tbe  case 
be  reversed,  with  InstructionB  to  enter  a  de- 
cree for  tbe  amount  of  $300,  and  interest 
at  10  per  cent,  per  annum;  allowing  defend- 
ants credit  for  the  sum  of  $7  claimed  in  their 
answer. 

DAY  and  KIBKPATRICK.  Ca,  concar. 

Reversed,  with  directions.    ^  t 
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TAXLOB  T.  HARLB-HAAS  DRUG  CO. 
(Sapreme  Gotut  ttt  Xebraikiu  Jnl7  8.  1903.) 

REPLEVIN— MORTOAOEB  IN  POSSESSION- 
CHATTEL  MORTQAGE— VALIDITY. 

1.  All  allegatioD  of  possession  under  a  chat' 
tel  mortfiuge  by  agreement  witb  the  mortgagor 
renden  unaece^ry  any  allegation  oC  demand 
of  payment  of  demand  notes  secured  by  the 
mortgage  in  order  to  show  the  mortgagee*!  ti|^t 
of  posaession. 

2.  The  open  and  admitted  inclusion  of  a  small 
claim  on  behalf  of  another  creditor  in  a  chat- 
tel mortgage  given  to  secure  bona  fide  indebted- 
ness will  not  of  it»elf  render  such  mortgage  and 
possession  fraudulent  aud  unlawful  as  against 
attaching  creditors. 

3.  Bridence  held  to  support  finding  that  the 
drug  company  was  In  actual  possession  under 
Ita  nuHtgage  when  the  attachments  were  levied. 

Commbisloners*  Opinion.  Department  No. 
1.  Error  to  IHatrlct  Coort,  Hall  Comity; 
Paul,  Jndge. 

Action  by  the  Harle-Haas  Drug  Company 
against  8.  U.*  Taylor.  Judgment  for  plain- 
tiff.  Defendant  brings  error.  Affirmed. 

Harrison  &  Peame,  for  plaintiff  In  error. 
W.  A.  Prince  and  Asbton  &.  Mayer,  for  de- 
fendant In  error. 


HASTINGS,  C.  This  action  was  a  re- 
plevin suit,  brought  by  the  drag  company, 
plaintiff  below,  claiming  as  mortgagee  In 
IWRSesRlon,  to  recover  a  quantity  of  drugs 
wiilcli  the  sheriff  had  talcen  under  attach- 
ment against  one  D.  B.  Wilcox.  On  June 
21st,  Wllcoz.  who  had  a  drug,  store  in  Wood 
River,  gave  a  chattel  mortgage  to  the  drug 
company  to  secure  the  payment  of  two  notes 
—one  for  $268.60,  representtog  an  amount 
due  from  Wilcox  to  the  drug  company,  and 
one  for  $15.75.  drawn  In  favor  of  the  drug 
company,  but  in  reality  in  settlement  of  an 
account  of  the  NebrasJia  Morcantlle  Com- 
pany. These  two  claims  were  presented  at 
the  same  time,  and  by  the  snme  attorney, 
and  the  chattel  mortgage  was  given  to  se- 
cure both  of  them  in  the  drug  company's 
name.  The  attorney  then  ostenBibly  put  in 
possession  the  witness  D.  D.  O'lCane  on  be- 
half, of  the  mortgaf^ee,  and  so  left  the  mat- 
ter with  the  ngreement  that  O'Kane  was  to 
bold  possession,  and  no  proceedings  In  fore- 
closure were  to  be  instituted  for  10  days,  by 
which  time  Wilcox  claimed  that  he  could  get 
aid  to  liquidate  the  amounts  due  under  the 
mortgage.  The  notes  were  payable  on  de- 
mand. The  drug  company's  attorney,  Mr. 
Asbton,  says  that  he  made  demand  at  once, 
took  possession,  and  delivered  such  posses- 
sion, with  Wilcox's  assent,  to  O'Kane;  that 
Wilcox  objected  to  O'Kane's  not  being  a  reg- 
istered pharmacist,  and  It  was  finally  agreed 
that  O'Kane  sliould  have  possession  and  con- 
trol, but  that  Wilcox  should  remain  in  at- 
tendance as  pbarmaciBt.  June  27tb  the  sher- 
itr  levied  two  T^Tit8  of  attachment— one  for 
B.  B.  Bruce  &  Co.,  and  the  other  for  Jerry 
Bowen,  or  Jerry  Bowen  &  Co.— on  the  goods 


In  question.  Almost  Immediately  Wllco 
seems  to  have  filed  a  p^tlMi  In  volnntar 
banlcruptcy,  and  on  Jnly  lOtb  he  was  at 
Judged  a  bankrupt  and  some  time  In  Augu) 
the  gooda  which  had  been  levied  upon,  an 
were  still  retained  by  the  shraiff,  were  si 
off  to  him  as  exempt  In  a  day  or  two  aftt 
fiucb  allowance  of  ezempttons  by  the  trusts 
in  bankruptcy,  the  drug  company  replevie 
the  goods  from  the  shwiff  In  the  count 
court  of  Hall  county.  A  trial  was  had  1 
that  court,  and  a  finding  entered  for  tb 
plaintiff.  An  appeal  was  takm,  anotbw  trli 
had  In  the  district  court,  resulting  in  anottu 
Judgment  for  the  plaintiff,  rendered  aft« 
trial  to  the  court  a  'Jury  being  waivei 
From  that  Judgment  the  sheriff  brings  erro 
and  urges  In  brief  and  argument  that  tt 
plaintiff's  petltlcm  aud  affidavit  failed  to  dl 
close  a  cause  of  action,  because  plaintiff 
claim  of  ownership  was  by  a  chatty  mor 
gage  to  secure  notes  payable  on  demand,  aa 
neither  petition  nor  affidavit  contained  an 
allegation  that  demand  had  been  made,  an 
therefore  it  is  claimed  that  the  notes  were  ni 
due.  The  petition,  however,  and  affldavi 
both  allege  that  the  notes  were  due,  and  ah 
allege  that  the  property  had  been  by  tli 
plaintiff  reduced  to  possmsion  by  agreema 
with  Wilcox. 

It  seems  clear  that  even  If  the  allegatlc 
that  the  notes  were  past  due  should  be  trea 
ed  as  a  legal  conclusion,  the  allegation  thi 
the  property  had  been  reduced  to  posaesslc 
by  the  plaintiff  aud  was  in  piaintifTs  imsse 
sion  at  the  time  the  officer  levied  upon 
would  cure  any  question  as  to  plaintiff 
right  of  possession  because  the  mortgage  ha 
not  matured.  The  only  objection  made  I 
the  sufficiency  of  the  petition  In  this  case  : 
after  the  Judgment  It  does  not  appear  1 
have  been  made  at  the  trial  In  any  ws 
whatever,  and  defendant's  pleading  was 
general  denial.  Undw  -such  circumstances 
would  seem  that  the  allegation  that  the  not( 
were  past  due  and  unpaid  should  be  held  su 
Qclent  If  defendant  desired  an  express  aili 
gatlon  as  to  demand,  It  should  have  con 
plained  by  way  of  motion. 

It  Is  also  complained  that  the  chattel  mor 
gage  was  given  to  secure  the  payment  of  t« 
distinct  debts  due  to  diffmnt  parties;  hi 
the  notes,  like  the  mortgage  itself,  were  I 
favor  only  of  the  plaintiff.  It  is  claimed  tbi 
this  constituted  a  secret  trust  in  favor  of  tt 
undisclosed  creditor,  the  Nebraska  Slercai 
tile  Company,  and  rendered  the  mortgas 
void,  under  the  ruling  announced  in  Stewai 
V.  Stewart,  3G  Neb.  559,  54  N.  W.  828.  Stev 
art  V.  Stewart  docs  not  seem  to  us  appticabl 
to  the  present  case.  In  Stewart  v.  Stewa; 
the  trusteeship  of  the  German  Bank  wi 
denied,  and  an  endeavor  made  to  claim  tbi 
the  whole  indebtedness  represented  by  tl 
mortgage  was  the  bank's.  The  evidence  ws 
not  held  sufficient  to  sustain  any  such  cui 
tentlon  and  the  nH^teage^u  lieid  fraudi 
lent   Tb^'^W^&dS^^^aiunilUng  tl 


Neb.) 


MOBTON  T.  WESTEBN  SEKD  ft  IBRIOATION  Ca 


183 


mortgage  in  tiie  Stewart  Case  was  tbe  since 
discredited  doctrine  of  Bonus  r.  Caxter  (Neb.) 
SI  N.  W.  881.  that  such  mortgages  are 
agabwt  tbe  policy  d  the  state  assignment 
law.  In  tbe  present  case  no  claim  was  ever 
made  by  the  drug  company  to  own  the  $15.- 
75  note  taken  In  Its  name  by  its  attorney. 
We  cannot  see  anything  In  the  transaction 
handnlent  or  In  violation  of  tbe  rights  of 
other  credltws. 

The  real  question  in  tbe  cwk  seems  to  be 
as  to  tbe  actuality  of  the  possession  claim- 
id  by  the  drug  company  tbrongh  Its  attor- 
ney, Aahton,  and  through  O'Kane.  Asbton 
and  O'Kane  both  swear  that  full  possession 
and  control  of  these  premises  was.  turned 
orer  to  them  to  be  held  on  behalf  of  the  drug 
company.  It  appears  from  tbe  sheriff's  state- 
ment tbat-wlien  be  wmt  to  levy  bis  attach- 
ments be  found  both  O'Kane  and  WUcox  in 
posaeaslon,  the  former  claiming  to  hare  en- 
tire control,  and  supported  in  this  claim  by 
Wilcox.  There  is  some  testimony  tending 
to  show  that  WIIcoz,  during  the  few  days 
totoxenlng  between  tbe  mortgage  and  tbe 
leTy,  sold  some  dgars  from  tbe  stock,  and 
placed  tbe  money  in  bla  pocket.  There  also 
appears  an  armngement  between  Wilcox, 
O'Kane,  and  a  wholesale  grocer  named  Por^ 
ter,  by  wblcb  the  latter  was  permitted  to 
take  out  of  the  stock  13  or  14  boxes  of  un- 
opened dgars,  wblcb  be  himself  bad  sold  to 
Wilcox,  and  for  which  he  bad  not  been  paid. 
The  dgars  in  the  stock  were  Included  In  the 
mortgage.  It  seems  that  it  was  agreed,  when 
O'Kane  was  ostensibly  put  In  possession, 
that  Wilcox  should  pay  his  wages.  After 
Wilcox  had  filed  his  petition  In  bankruptcy, 
O'Kane  filed  a  claim  for  care  of  tbe  stock 
during  these  few  days  before  the  levy,  and 
It  was  allowed  and  paid,  but  that  O'Kane  was 
acting  on  behalf  of  tbe  drug  company  In 
such  possession  and  control  as  he  actually 
had  1«  clear  from  flie  testimony  of  all  tbe 
pertlea. 

There  is  evidence  by  tbe  attorney  for  the 
lerylng  cnredltors  that  on  tbe  day  before  tbe 
levy  he  vldtod  the  drug  store,  ffrand  WU- 
cox alone  in  possenion  and  behind  Ibe  coun- 
ter, and  aaw  bim  sell  five  cents  worth  of 
solphur,  and  put  the  money  In  bis  pocket 
But,  as  before  stated,  it  is  clear  that  at  the 
time  tbe  levy  was  made  Mr.  O'Kane  was 
present,  and  both  he  and  Wilcox  were  claim- 
ing that  be  held  possession  on  behalf  of  the 
drug  company.  It  is  drar  that  tbe  drug 
company  was  simply  trying  to  collect  a  bona 
flde  claim.  There  Is  nothing  to  Indicate  that 
it  or  its  attorney  was  In  any  way  attemirt- 
Ing  to  assist  Wilcox  In  any  concealment  of 
hla  proper^,  ^ere  was  no  attempt  at  con- 
cealment of  the  fact  that  ttie  $15.75  note  be- 
longed to  the  Nebraska  Mercantile  Compa- 
ny in  mlity,  and  we  are  not  prepared  to 
say  ttiat  tbe  trial  court's  finding  that  tbe 
weight  ot  evidence  Indicated  that  O'Kane 
wta  in  actual  possessltm  of  the  stock,  and 
eadtled  to  bold  it  for  the  drug  company  un- 


der  the  mortgage  against  these  attachments, 
Is  contrary  to  the  weight  of  the  evidence. 

It  is  recommended  tliat  the  Judgment  ot 
tbe  district  court  be  affirmed. 

AMBS  and  OLDHAM.  CO.,  concur. 

PBB  CURIAM.  For  tbe  reasons  steted 
in  the  foregoing  (pinion,  the  Judgment  of  the 
district  court  Is  afilrmed. 


MOBTON  St  a1.  v.  WESTERN  BEBD  ft  IB- 

BIOATION  CO. 
(Supreme  Court  of  Nebraska.  Dee.  4,  1901.) 
BRROR—SUPBRSKDBAS— PROCEDURE. 
1.  In  order  to  eupereede  a  jadKment  ander 
sections  588  and  590,  Code  Civ.  Proc.,  a  tran- 
script, as  well  as  a  petition  in  eiror,  must  bs 
filed  in  the  Supreme  Court. 

Commissioners'  Opinion.  Department  No. 
2.  Error  to  District  Court;  Douglas  County; 
Dlckinscm,  Judge. 

"Not  to  be  officially  reported." 

Action  by  tbe  Western  Seed  &  Irrigation 
Company  against  Robert  B.  Morton  and  oth- 
ers. Judgment  tot  plaintiff,  and  defendants 
bring  error.  Bevcrsed. 

Byron  O.  Bnrbank,  ftir  plaintiffs  in  error. 
J.  W.  West,  for  defendant  in  erm. 

POTTND,  O.  Tbe  controlling  qn^tlon  to 
this  cause  is  whether,  at  tbe  time  of  the 
sheriff's  sale  irtiicb  is  tbe  heats  ot  plaintiff's 
complaint,  the  Judgment  under  wbidi  tbe 
sale  was  held  had  been  superseded.  The 
plaintiff  aliased  that  prior  to  the  sale  It  had 
"filed  a  petiticm  to  error,  together  witii  a 
transcript  of  tbe  final  judgment,  •  •  • 
to  tiie  Supreme  Court,*'  and  that  a  superse- 
doiB  bond  was  thereupon  duly  executed,  filed, 
and  approved.  At  the  trial,  plaintiff  Intro- 
duced the  snpersedeas  bond,  a  certified  copy 
of  tbe  petition  to  error  fllSd  In  the  Supreme 
Gonrt,  a  summons  In  error,  with  return  show- 
ing service  thereof,  and  a  certificate  of  tbe 
derk  of  the  Supreme  Court  that  a  petition 
,to  error  was  on  file.  There  was  no  certifi- 
cate or  pnxtf  of  any  sort  that  a  transcript 
had  been  filed,  unless  the  filing  thereof  may 
be  presumed  from  the  Issuance  of  summons 
In  error.  But  whatever  presumption  might 
thus  arise  is  overcome  by  the  cleric's  certifi- 
cate, which  ratees  a  strong  Inference  that 
only  a  petition  to  error  was  on  file,  con- 
firmed also  by  the  redtala  of  the  undertak- 
ing, and  several  notices  served  upon  the 
sheriff  by  plaintiff,  all  of  v^ich  recite  tbe 
filing  of  a  petition  in  error  only,  though  tbe 
form  of  undertaking  In  common  use  recites 
filing  of  a  transcript  Even  tbe  petition  to 
error  omito  the  usual  statement  tiiat  a  tran- 
script is  filed  therewith.  Plaintiff  alleged  the 
filing  €t  both  the  transcript  and  tbe  petition 
in  error,  but  we  tbtok  it  proved  only  the 
filing  of  the  latter.  GonstruInegwcUons  58S, 
680.  Code  Civ.  Proc.,4nL^.^giJM@9<9U^ 
timi  586,  we  are  satined  uiat,  to  omn-  ' 
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tvpersede  a  Judgment  under  the  two  former 
•e^ons,  a  transcript,  as  well  as  a  petition 
In  error,  must  be  filed  In  tbe  Supreme  Court 
Originally  the  Code  merely  required  an  un- 
dertaking. But  in  187S  section  S90  was 
amended  to  provide  that,  before  the  under- 
taking mentlcMQcd  In  section  B8S  should  op- 
erate as  a  supersedeas,  "a  petition  in  error 
must  be  filed  in  the  appellate  court"  The 
obTlous  purpose  of  this  change  was  to  re- 
quire the  judgment  debtor  to  actually  insti- 
tute bis  error  proceedings,  as  well  as  give 
an  undertaking,  before  the  judgment  creditor 
could  be  deprived  of  Ills  right  to  enforce  the 
judgment  A  petition  In  error  without  a 
transcript  Is  wholly  nugatory.  It  gives  tbe 
Supreme  Court  no  jurisdiction,  and  haa  no 
legal  effect  whatever.  Gameau  v.  Omaha 
Printing  Co.,  42  Neb.  847,  01  N.  W.  100. 
By  requiring  a  petition  in  error  to  be  filed, 
tbe  Legislature  meant  to  require  it  to  be 
filed  as  provided  by  section  586,  just  preced- 
ing. A  proceeding  of  some  legal  force  and 
validity  was  contemplated— not  a  mere  pre- 
tense, conferring  no  power  or  jurisdiction  <m 
the  court  wherein  It  was  begun.  The  same 
view  was  taken  of  statutory  provisions  of 
like  Import  in  Glafcke  v.  O'Brien,  1  Wyo. 
316,  and  such  has  been  the  general  under- 
standing of  tbe  pEWFesBton.  Strawn,  Supr.  Ot 
Prac.  162. 

We  recommend  that  the  judgm«it  be  re- 
versed and  tlie  cause  remanded. 

OLDHAM  and  SEDGWICK,  Oa.  concor. 

UeweneA  and  remanded. 


HAGADOBN  v.  WAOONBB. 
(Supreme  Court  oi  Ndwaska.  July  8,  1908.) 

APPEAI.  FROM  JUSTICS-DISBnSSAIr-HBVIBW. 

1.  An  appeal  froqi  a  judgment  of  a  justice  of 
tbe  pesce  will  not  be  dismissed  for  the  reason 
that  the  appdlant  failed  to  file  a  traascript 
within  30  oays  from  the  date  o£  tbe  judgment 
where  such  failure  did  not  occur  tbrouah  tbe 
fault  or  neglect  of  the  appellant.  Continental 
B.&U  Ass'n  T.  Mills,  ffiTlf.  W.  478,  44  Neb. 
186. 

2.  The  action  of  Hm  district  court  In  ovei^ 
mliug  a  motion  to  dismiss  an  appeal  for  faU- 
nre  by  the  appellant  to  file  a  transcript  in 
time  will  not  be  reversed  where  it  appears  that 
such  ruling  was  based  on  evidence,  and  the 
evidence  has  not  l>een  preserved  and  preaanted 
to  this  court  by  a  bill  <tf  ezceptious. 

Commissioners'  Opinion.  Department  No. 
S.  EiTor  to  District  Court  Frontier  County; 
Norrls,  Judge. 

"Not  to  be  ofllclally  reported." 

Action  by  Aaron  G.  Hagadom  against 
John  Wagoner.  Judgment  for  defendant, 
•   and  plaiutift  brings  error.  Affirmed. 

3.  L.  White,  for  plaintiff  in  error.  L.  M. 
Graham  and  W.  B.  Starr,  for  defendant  In 
error. 
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DUFFIE,  a  TUs  action  was  commenced 
la  justice  court  where  Judgment  went  In 
favor  of  tbe  plalntifF.  An  appeal  was  taken 
to  the  district  court  but  tbe  transcript  was 
not  filed  for  more  than  SO  days  after  the 
rendition  of  the  judgment  in  the  justice 
court  Motion  was.  made  to  dismiss  the  ap- 
peal upon  this  ground.  A  number  of  affl- 
darlts  were  filed  both  in  support  of  the  mo- 
tion and  in  resistance  thereof.  Oral  testi- 
mony also  appears  to  have  been  oftered  by 
the  parties.  Tbe  court  overruled  tbe  motion, 
and  gave  the  plalntlfT  30  days  In  which  to 
file  his  petition,  and  the  defendant  30  days 
thereafter  to  plead,  and  to  this  ruling  the 
plaintiff  took  an  exception.  The  plaintiff 
failed  to  file  his  petition  or  to  plead  or  appear 
further  in  tbe  case,  standing  on  bis  motion 
to  dismiss;  and  the  action  being  one  In  re- 
plevin, and  tbe  property  having  Been  deliv- 
ered to  the  plaintiff,  a  trial  was  bad  to  a 
jury,  and  a  verdict  returned  finding  that  tbe 
defendant  was  entitled  to  tbe  possession  of 
the  property  when  the  action  was  com- 
menced. Judgment  was  entered  upon  this 
verdict  and  tbe  plalntUf  has  taken  error  to 
this  court 

The  only  error  assigned  Is  that  the  court 
erred  in  refusing  to  dismiss  the  appeal.  It 
has  been  held  In  nnmerous  cases  tliat  a  fail- 
ure to  file  transcript  within  30  days  from  tbe 
rendition  of  the  judgment  appealed  from  will 
not  cause  a  dismissal  of  the  appeal,  provided 
tbe  failure  to  file  the  transcript  was  not 
caused  by  tbe  neglect  of  the  appellant  This 
is  so  w^  understood  that  a  citation  of  the 
cases  is  not  necessary.  Tbe  defendant  in 
error  evidently  made  a  showing  that  the 
failure  to  file  the  transcript  in  time  was 
not  through  his  neglect  the  Journal  entry 
made  upon  tbe  motion  being  as  follows: 
"Be  It  remembered  that  on  tbe  30th  day 
of  October,  1801,  It  being  the  second  day 
of  the  adjourned  regular  October  term  of 
said  court,  this  cause  came  on  for  bearing 
upon  the  motion  of  the  plaintiff  to  dismiss 
the  appeal  of  the  defendant  herein  taken, 
and  tbe  evidence  in  support  of  the  same  was 
submitted  to  tbe  court  upon  con^deratlon 
whereof  tbe  court  overrules  aaid  motion,  to 
which  ruling  the  plaintiff  at  the  time  ex- 
cepted." What  evidence  the  court  acted 
upon,  we  have  no  means  of  knowing,  u  do 
but  of  exceptions  was  taken,  and  the  evi- 
dence has  not  been  preserved.  The  preaump- 
tlon  is  in  favor  of  the  ruling  of  tbe  district 
court  and.  In  the  absence  of  the  evidence, 
we  cannot  say  that  there  was  error  In  over- 
ruling the  plaintiff's  motion  to  dismiss.  As 
that  is  the  only  error  alleged,  the  judgment 
of  the  district  court  should  be  afilrmed,  and 
we  80  recommend, 

KIRKPATRIOE  and  P0T7ND.  GO,  cooenr. 

PER  ODRIAM.  The  condnslons  reached 
by  the  Commissioners  are  approved,  and.  It 
appeartng  that  %ti^$@pU&iOaS> recom- 
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mendaUoiui  made  yrUl  result  In  a  ilght  de* 
dslon  of  tbe  cause,  it  Is  ordered  tbat  tlte 
Judgment  of  tbe  district  court  be  affirmed. 

rOCRTH  NAT.  BANK  Or  CADIZ,  OHIO* 

T.  CRAIG  et  aL 
(Supreme  Court  of  Nebraska.   Not.  20,  1901.) 
NOTB— OONSIOBRATION— niAUD— SVIDBNCa. 

1.  A  moral  obligation  to  pay  a  pre-existing 
legal  obUgatlw  is  a  sufficient  consideration  for 
a  note  given  In  its  payment 

2.  EMdence  examined,  and  found  not  to  sap- 
port  the  defense  of  want  of  oousideration  for, 
or  band  in  procuring,*  the  note  and  mortgage  in 
■nit. 

OommtSElonerg*  Opinion.  Department  No. 
t  Appeal  from  District  Court,  Colfax  Oooa- 
tj;  Marsball,  Judge. 

"Not  to  be  officially  reported." 

Action  by  the  Fourth  National  Bank  of 
CadlE  against  John  Craig  and  others.  Judg^ 
ment  for  plaintiff.  Defendants  appeal.  Af- 
firmed. 

E.  F.  Gray  and  y«rt>  iOray,  Cor  ajipeUanti. 
George  EL  Thomas,  for  appellee. 

KIBKPATRIGE,  a  Tbe  facta  In  tbta  case 
are  aa  fidlowa:  On  August  7,  1898,  Jobn 
Omg.  arodlant  oecctod  to  tiie  First  Na- 
tional Bank  of  Otdla.  Ohio,  a  note  flor  98.744. 
and,  to  secure  tbe  same,  be  and  bis  wife 
executed  a  mortgage  on  certain  land  In  OdI- 
bx  eounty,  this  state.  Appellant  tettt  tha 
Dote  to  his  fiitber,  Walter  Ckalg,  who  ra* 
sided  at  Cadiz,  Ohio,  and  be  indorsed  bis 
name  on  the  back  of  the  note,  and  delivered 
ft  to  tlie  bank,  and  aj^ellanti  recetved  tbe 
money.  After  matorlty,  appellanta  fUllnr  to 
pay  tbe  note,  suit  waa  brongbt  npcm  It 
sgainst  Walter  Craig,  aa  anrely,  in  the  oonrta 
ef  the  state  of  Ohio,  which  on  October  29, 
18M.  Eesnlted  In  a  jodgment  against  him 
for  the  amount  doe  on  the  note.  Walter 
Crafg  weeau  to  have  made  paynftnts  on  thla 
Judgment  frmn  time  to  time.  Finally  an 
execution  was  Isaoed  on  ttie  Judgment,  and 
on  September  S,  1896,  the  sum  remaining 
doe  was  paid  from  the  iwoceeda  of  a  sale 
of  Walter  Craig's  pn^>erty.  On  June  8, 1885, 
Walter  Craig,  being  indebted  to  the  Fourth 
National  Bank  of  Oadls  m  obligations  held 
Ij  It  amounting  to  several  thousand  dollars, 
executed  to  It  an  aaslgnment  of  bis  claim 
against  appellant  John  CnSg,  arlshig  by  rea- 
SMI  of  paymoit  of  the  note  beretftfore  de- 
safbed,  and  anthorlsed  the  bank  to  proceed 
to  collect  the  amount  due  from  anwllant 
Aniellee,  tbrougb  Its  attorney,  presrated  Ibe 
^Im  and  donanded  paymoit,  and  appel- 
lants to  satlafy  It,  execnted  tbe  note  and 
mortgage  In  salt  Appellants,  In  tbe  trial 
eourt.  in  anawer  to  appellees  petition,  plead- 
ed that  tbe  note  and  mortgage  in  suit  were 
obtained  by  trand  and  mlsr^nreeentatlon, 
and  that  they  were  given  wholly  without 
conslderatlfHL  A  decree  was  entered  fore- 
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closing  the  mortgage,  from  which  appellants 
bring  the  case  to  this  court  on  appeal. 

There  Is  no  evidence  in  the  record  tend- 
ing to  show  any  fraud  or  misrepresentation, 
and  tbe  only  question  presented  Is  whether 
tbe  note  and  mortgage  In  suit  were  given 
without  consideration.  It  is  argued  by  ap- 
pellants that  when  Walter  Oraig  signed  his 
name  on  tbe  back  of  the  note,  be  became  a 
Joint  maker;  that  be  did  not  pay  the  Judg- 
ment until  September  3,  1895,  and  therefore 
he  had  nothing  that  be  could  assign  to  ap- 
pellee on  June  8,  1896,  and  that  when  the 
note  waa  actually  delivered  to  appellee,  it 
was  on  September  11,  1805;  that  the  note 
had  been  marked  "Paid"  and  settled,  and 
that  it  could  not  at  that  time  be  tbe  subject 
of  a  Valid  assignment  to  appellee,  and  would 
not  be  a  consideration  for  the  execution  of 
the  note  and  mortgage  In  suit  We  are  un- 
able to  and  any  merit  In  this  contention. 
It  Is  true,  tbe  written  asrignment  seems  to 
have  been  made  on  June  S,  1S8B.  but  tbe 
actual  transfer  of  the  note  itself  was  not 
consummated  ontll  September  11,  1895,  at 
which  time  the  First  National  Bank,  on  tbe 
order  of  Walter  Craig,  tamed  the  papers 
over  to  appellee.  This  waa  some  days  after 
the  tmlance  due  on  Judgment  was  paid.  It 
appean  fit»m  the  evidence  that  the  Judgment 
was  UAeD  against  Walter  Craig  on  this  note 
in  July,  1894.  nearly  a  year  before  this  as- 
signment. It  also  appears  that  several  pay- 
ments bad  been  made  on  the  Judgment  from 
time  to  time  before  the  final  payment  waa 
made,  but  the  exact  date  of  the  payments 
does  not  appear.  However  this  may  be,  the 
transfer  was  completed  by  an  actual  trans- 
fer of  tbe  note  on  September  11,  1895,  30 
days  before  the  -execution  of  tbe  note  and 
mortgage  In  suit  We  have  no  doubt  that 
these  proceedings  operated  to  transfer  to 
appellee  the  right  wlilch  Walter  Craig  un- 
doubtedly had  to  collect  tbe  amount  be  had 
paid  from  appellant  John  Oalg.  This  was  a 
Bufllcient  legal  consideration  for  the  note  and 
mortgage  in  suit  It  further  fully  appears 
from  tbe  evidence,  and  the  trial  court  was 
amply  Justified  in  finding,  that  appellants 
thoroughly  understood  all  these  drcumstan- 
ces  at  the  time  tbe  note  and  mortgage  in  suit 
were  executed.  Back  of  all  this,  however. 
Is  the  fact  that  Walter  Craig,  as  surety,  had 
paid  the  debt  of  John  Craig,  and  was  enti- 
tled to  repayment  of  the  amount.  The  fact 
that  appellants  honestly  owed  the  debt, 
and  ought,  in  equity  and  good  conscience, 
to  pay  it.  waa  a  sufficient  cooBlderatl<Hi  for 
the  execution  of  tbe  note  and  mortgage  in 
suit,  even  If,  for  some  ulterior  reason,  Wal- 
ter Craig  might  have  lost  his  right  of  action. 
The  principle  Is  well  settled  that  a  moml 
obligation  to  pay  a  pre-existing  legal  debt  is 
a  good  consideration  for  the  execution  of  a 
note  and  mortgage  in  its  payment  Story 
on  Prom.  Notes  (7th  Ed.)  {  18S;  Ingersoll  v. 
Martin,  42  Am.  Rep.  (Md.)  822y^lL/  I 
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entirely  without  equity,  and  cannot  be  mift- 
tained.  The  Judgment  ot  the  trial  court  Ut 
right,  and  It  1b  therefore  recommended  tbtt 
the  same  be  afflnned. 

DAT  and  HAfiTINOS»  00^  concur. 

Affirmed. 


GRAND  LODGE  A.  O.  U.  W.  t.  BARTES, 
(Suprrane  Court  of  Nebraska.  July  S.  1903.) 
PEDIQREE— BVIDBNCB. 
1.  A  member  of  the  family,  living  therein, 
is  presumptively  qaallBed  aa  a  witness  to  prove 
the  age  and  pedigree  of  the  other  memners; 
but  wnen  it  Is  shown  on  cross-examination  that 
the  knowledge  of  such  witness  is  derived,  not 
from  family  tradition  and  repute,  but  from 
rtatunenta  made  hy  a  atiaiiger,  the  teatimtwy 
■hould  he  exclnded. 
(Syllabus  by  the  Court) 

Oommlssloners'  Opinion.  Department  No. 
S.  Error  to  District  Court.  Colfax  County; 
Holleubeck,  Judge. 

Action  by  Frantiska  Bartes  against  the 
Grand  Lodge  Ancient  Order  of  United  Work- 
men. Judgment  for  plaintiff.  Defoidant 
brings  error.  Reversed. 

W.  P.  Hall  and  Matthew  Gerlng,  for  plain- 
tiff in  error.  F.  Dolezol,  tor  defendant  In 
error. 

DTJFFIB,  a  This  action  is  brought  to  re- 
cover upon  a  l>enefit  certificate  issued  by  the 
plaintiff  in  error  to  Joseph  Bartes,  the  hua- 
band  of  the  defendant  in  error,  and  In  which 
Bhe  la  named  as  tbe  beneHciary.  The  only 
defense  urged,  and  the  only  question  tried, 
was  the  age  of  the  decedent  at  the  time  of 
making  application  for  admission  to  the  or- 
der; sectloQ  1  of  article  2  of  ita  constitution 
and  by-laws  providing  that  "no  person  shall 
be  admitted  to  membership  In  tbe  order  ex- 
cept that  he  be  a  white  male  of  tbe  full  age 
of  twenty-one  years  and  under  forty-five 
years  at  tbe  time  of  receiving  tbe  workman 
degree."  Joseph  Bartes'  application  for  bene- 
ficiary certificate  bears  date  June  29,  1894, 
In  which  he  atates  that  he  waa  born  on  the 
25th  day  of  December,  1849,  at  Moravia, 
Europe.  He  died  as  the  result  of  an  acci- 
dent on  February  25.  1«98.  In  the  investi- 
gation following  his  death,  tbe  plaintiff  In 
error  obtained  from  Mrs.  Bartes  what  Is 
termed  a  "birth  certificate"  of  her  husband, 
In  which  it  is  recited  that  he  waa  bom  on 
the  23d  day  of  December,  1846.  On  the  trial 
no  witness  made  any  direct  statement  as  to 
the  age  of  Joseph  Bartes,  but  his  mother 
testified  that  she  was  married  to  bla  father 
on  February  3d,  and  on  Christmas  of  the 
same  year  of  her  marriage  ber  son  Joseph 
was  bom;  that  his  father  died  In  1900,  and 
that  she  had  lived  with  him  50  years,  lack- 
ing about  3  weeks;  that  they  were  prepar- 
ing to  cefehrate  their  golden  wedding  at  the 
Mme  of  hU  death.  Accepting  thla  as  a  cor- 


rect statement  of  the  facts.  It  would  estab- 
lish that  Joseph  Bartes,  the  deceased,  would 
have  been  60  years  of  age  on  the  25th  of 
December,  1900,  and  that  he  waa  bom  In 
1850.  On  her  direct  examination  the  plain- 
tiff in  error  testified  as  follows:  "Q.  Mra. 
Bartes,  do  you  know  how  old  Mr.  Bartes 
was  when  you  married  him?  A.  Yes,  sir.  Q. 
You  may  state  how  old  he  waa  when  you 
married  him?  A.  He  was  twenty-seven  years 
old.  Q.  How  long  were  you  married  to  him 
before  be  died?  A.  It  would  be  twenty-flve 
years  if  he  was  living  now.  Q,  Would  it 
be  twenty-flve  years  thfe  year?  A  Yes,  rir; 
this  fall,  at  All  Saints  Day."  She  could  not 
give  the  years  of  the  marriage,  but.  as  ber 
husband  had  been  dead  two  years,  her  testi- 
mony corroborates  that  of  her  motber-ln-Iaw. 
and  fixes  the  age  of  Joseph  Bartes  at  tbe 
time  of  his  death  between  47  and  48  years. 
On  cross-examlnatioa  Mrs.  Bartes  testlfiea  as 
follows:  *'Q.  How  long  bad  you  known  Mr. 
Bartes  before  your  marriage?  A.  I  only 
knew  him  when  I  was  married.  Q.  Did  you 
know  Mr.  Bartes  a  year  before  you  married 
him?  A.  No,  sir.  Q.  How  do  you  know  that 
your  husband,  Joseph  Bartes,  waa  twenty- 
seven  years  of  age  twenty-flve  yeara  ago, 
when  you  married  him?  A.  From  the  publi- 
cation of  the  banns.  ♦  •  •  Q.  Is  the 
only  way  that  you  know  the  age  of  your 
husband,  Joseph  Bartes,  at  the  time  of  your 
marriage,  what  tbe  priest  announced  at  the 
banns?  A.  No  other  way.  Q.  In  speaking 
alMut  the  banns  being  announced,  do  you 
mean  that  the  preacher  or  priest  announced 
it  from  the  pulpit  to  the  congregation  that 
you  and  Mr.  Baries  were  engaged?  A.  Yea, 
sir.  Q.  Announced  It  orally?  A.  Yea.  sir. 
Q.  Now,  from  tbe  time  that  you  beard  the 
announcement  made  by  the  priest  of  the 
banns  df  marriage,  have  you  ever  had  oc- 
casion to  think  or  consider  your  hnsband'n 
age,  until  tAls  case  was  begun?  A.  I  never 
did.  Q.  You  never  talked  with  your  hus- 
band about  his  age?  A.  No,  sir.  Q.  And 
any  information  about  your  husband's  age 
was  gained  from  the  announcement  made  by 
the  priest  at  the  time  the  banns  of  marriage 
waa  announced?  A.  Yes,  air;  that  la  it." 
At  this  point  the  defendant  moved  the  coort 
to  strike  out  all  the  evidence  of  Mrs.  Bartes 
as  to  tne  age  of  her  husband,  for  the  reason 
that  there  was  no  foundation  laid  for  such 
evidence,  and  the  witness  had  not  shown  her- 
self competent  to  testify  as  to  his  age,  and 
that  the  only  statement  as  to  hla  age  Is  the 
statement  made  by  the  priest  who  announ- 
ced the  banns;  tbe  same  being  hearsay  and 
an  improper  method  of  proving  age.  This 
motion  was  overmled,  and  defendant  ex- 
cepted. 

Tbe  date  of  a  person's  birth  may  be  testi- 
fied to  by  himself  or  by  the  members  of  his 
family,  although  he  must  and  they  may 
know  the  fact  only  by  hearsay  baaed  on 
family  tradition.  No  rule  is  better  eatab- 
Ilsbed  than  thlsot^e^caqoK^vf^^wfi  shown 
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tbat  tbe  wltDen  Is  a  member  of  the  family 
of  the  penon  whose  age  is  the  subject  of  in- 
quliy.  the  j^wsmnptlon  obtains  that  the  wit- 
ness Is  competent,  without  laying  any  fonnda- 
tlon  tiierefor;  but  on  cross-examination  ft 
may  be  shown  fibat  although  a  member  of 
the  family^  and  prima  facte  qualified  to  testi- 
fy as  to  age  or  pedigree,  the  witness  is  not 
qnalUled,  either  because  he  has  no  knowl- 
edge in  fact  on  tbe  question  in-rolTed,  from 
not  having  heard  tt  dlscnssedt  or  that  his 
opportnnitles  for  obtaining  knowledge  on  the 
question  has  been  Insnffldent  to  make  him 
a  competent  witness.  Harland  Eastman, 
107  X!L  5S5.  In  the  case  cited  It  Is  said: 
"Such  conTersations  may  have  been  such  In 
extent  and  Tarlety,  and  may  have  been  held 
under  such  clraimatances,  as  to  enable  a 
witness  to  say  that  such  was  Ibe  Tepotatlon 
in  his  family,  but  the  couTersatlons  may  not 
bare  been  such.  Tbe  witness  sur«ly  could 
not  be  permitted  to  swear  to  any  spedflc 
thing  which  his  wife  or  either  of  her  uncles 
had  said  in  his  hearing,  because  they  are 
liTing.  and  their  swmn  testimony  is  better 
tlian  his  unsworn  statements.  It  follows 
that  tbe  witness  cannot  properly  be  allowed 
to  state  his  omduslons  from  such  unsworn 
statonents.  unless  all  of  them,  taken  to- 
getiier  with  their  surroundings,  enable  him 
to  say  mutb  was  the  accepted  state  of  the 
case  in  the  family,  or  such  was  the  uncon* 
tradicted  repute  in  tbe  family."  Mrs.  Bartes, 
on  her  cross-examination,  gave  flie  source 
of  her  information  as  to  tbe  age  of  ber  hus- 
iMnd  at  tbe  date  at  ber  marriage.  This  In< 
formation  came  tnm  the  priest  and  not 
from  any  member  of  the  family;  and  She 
further  testified  tbat  it  was  the  only  in- 
formation relating  to  his  age  at  that  time 
of  whl<A  she  WM  possessed.  In  this  state  of 
the  case,  we  have  no  hesitation  In  saying 
that  she  showed  herself  Incompetent  to  testi- 
fy, and  that  It  was  error  not  to  exclude  her 
testimony  upon  the  motion  made  therefor. 
It  is  true  that  she  was  afterward  recalled, 
and  the  fbllowlng  qoertiou  asked  her-  "Q. 
Urs.  Bartes^  was  It  not  telked  of  between 
you  and  your  husband—  That  Is.  I  mean, 
when  yon  wwe  together  did  yon  not  some- 
times talk  over  the  fact  of  how  old  you  were 
and  how  old  he  wast  A.  We  npver  telked 
about  our  age.  Once  In  a  while  he  spoke  of 
his  birthday.  Once  in  a  while  we  telked  of 
our  birthdays.**  She  further  testified  tbat 
both  her  tetber-in-law  and  mother-in-law 
lived  wltb  them  In  their  family,  and  was 
then  asked  this  question;  "Now,  Mrs.  Bar- 
tes, In  your  telfcs-^that  is,  In  your  family 
telka  between  your  husband  and  yourself 
and  bis  tether  and  moUier— was  it  erer 
telked  of  bow  long  you  had  been  married  to 
ynnr  husband,  and  how  long  you  lived  to- 
gether; tiiat  lis,  before  his  death?  A.  Yes, 
sir;  It  fras  telked.  Q.  Now,  Mrs.  Bartes, 
from  your  Uring  t(^tber  with  the  father 
and  mother  of  Joseph  Bartes,  your  husband, 
and  they  with  you,  do  yon  know  what  day 


their  weddii^  annlTorsary  came  in  the  year? 
A.  Yes,  sir;  It  came  on  the  2d  of  February.'' 
It  Is  Insisted  that,  because  of  these  people 
all  Hrlng  together,  she  was  qualified  to  speak 
of  the  age  of  bet  husband  at  the  time  of 
their  marriage.  Presumptively,  this  is  true*, 
but,  as  before  stated,  she,  by  her  own  declara- 
tions, has  shown  her  disqualification;  her 
only  knowledge  upon  that  subject  having 
come  from  tbe  declaration  of  a  priest  who 
It  is  not  claimed  would  be  qualified  as  a  wit- 
ness upon  that  question.  What  weight  the 
Jury  may  hare  attadied  to  this  testimony, 
we  cannot  of  course,  say;  but  it  was  sub- 
mitted to  them  with  other  competent  testi- 
mony as  to  the  age  of  Jos^h  Bartes,  and  ' 
it  may  or  may  not  have  controlled  their  ver^ 
diet.  For  tbe  error  in  submitting  this  «t1- 
draee  to  tbe  Jury,  we  recommend  a  reversal 
of  the  Judgment  and  that  the  case  be  re- 
manded tot  another  trial 

KIBKPATRICK  and  FOUND,  OCl.  concur. 

PBB  ODRIAM.  For  tbe  reasons  stated  in 
the  foregoing  opinion,  the  Judgment  of  the 
district  court  is  reversed,  and  tbe  case  re- 
manded for  anotiber  trial. 


BBOWN  V.  HBLSLEY. 

(Supreme  Court  of  Nebraska.   Not.  20,  1001.) 

PLBADINQ  —  CONSTRUCTION  —  ACTION  FOR 
COSTS— JUDO  M  BNT— PRESUMPTIONS. 

1.  When  a  petition  is  not  aaailed  until  after 
judgment,  it  will  be  liberally  construed,  so  at 
to  be  sustained  If  possible. 

2.  An  absolute  judgment  la  one  which  Is  op- 
erative and  effective. 

3.  It  is  the  presumptioQ  of  law  that  all  ofll- 
dals  have  dtme  th^  doty,  aatil  the  ccmtrary 
Is  shown. 

Gommlssltmen^  Opinion.  Department  No. 
2.  Error  to  District  Court,  Douglas  County; 
Dickinson,  Judge. 

"Not  to  be  offidally  reported." 

Action  by  Lee  Helsley  against  Frank  D. 
Brown,  administrator.  Judgment  for  plaln- 
tur,  and  defendant  brings  error.  Affirmed. 

T,  J.  Mahoney,  tot  plaintiff  In  error,  I^ee 
Helsley  and  Charles  8.  Loblngler,  for  defend- 
ant In  error. 

OliDHAM,  C.  This  was  a  suit  against  a 
surety  In  an  undertaking  In  appeal.  Tbe  ma- 
terial allegations  of  the  petition  were  tbat 
one  Antonio  Columblo  procured  a  Judgment 
before  a  Justice  of  the  peace  of  Douglas 
county,  Nebraska,  for  fl04,  against  Frank 
Romano  and  Mlcbellna  Romano,  on  tbe  &tli 
day  of  July,  1895;  tbat  on  the  15th  day  of 
July  the  defendant  Luclen  Wood^forth  made, 
executed,  and  delivered  to  tbe  plalntiCT  in 
Bald  suit  an  undertaking  In  appeal  In  tbe 
sum  of  $500.  Tbe  undertaking  Is  set  out 
In  tbe  petition,  and  Is  lu  tbe  statutory  form, 
and  contains,  amonf;  other  things,  the  fol- 
lowing condition:   "That  the  said  Frank  Bo- 
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mano  and  Mlcbellna  A.  RomaDO  will  proae- 
cute  their  appeal  to  effect  wlttaoat  unneces- 
sary delay,  and  tbat  aaUl  appellants,  U  Judg- 
ment be  rendered  against  them  on  appeal, 
will  satisfy  such  judgment  and  costs."  The 
petition  further  alleges  tbat  said  cause  was 
appealed  to  the  district  court  of  Douglas 

ooonty,  Neb.,  and  on  the  day  of  May, 

1896,  a  Judgment,  vlth  coBttt  was  duly  ren- 
dered against  the  aald  Frank  Bomano  and 
Mlchellna  A.  Bomano.  It  Is  further  alleged 
that  said  Judgment  baa  not  been  reversed 
or  modified,  and  that  no  proceedings  are 
pending  to  reverse  said  Judgment,  and  the 
same  has  become,  and  now  is,  absolute.  It 
la  alao  alleged  that  an  execution  was  issued 
on  the  Judgment,  and  returned  onaatisfled, 
either  In  whole  or  in  part 

The  fifth  and  sixth  paragraphs  of  said 
petition  are  as  follows: 

"(5)  Plaintiff  further  alleges  that,  in  the 
several  trials  of  the  said  cause  of  Columbio 
T.  Bomano  et  al.,  the  following  named  per- 
sons earned  fees  as  follows:  John  Drexel, 
as  aherlET,  |1.10;  M.  Marlng,  aa  wltnesa,  flO; 
Frank  Pascall,  as  wltnesa,  ^.20;  B.  Maur 
cuxo,  as  witness,  $5^;  Martin  Ouunizzo, 
911.90,  as  witness;  Lewis  De  Frazzla.  ¥20.20,- 
as  witness;  ilL  Romano,  as  witness,  An- 
tonio La  Grotta,  as  witness,  920;  O.  Den- 
Duzzo,  914,  as  witness;  Frank  Moores,  as 
clerk,  913.65;  A.  Frank,  as  clerk,  927:  coun- 
ty of  Douglas,  for  Jury  fees,  two  trials,  910; 
C.  W.  Kink,  as  constable.  94.75;  John  A. 
Karling,  as  Justice  of  the  peace,  98.10;  C.  H. 
Fttcb,  as  ctmstable,  98-80;  A.  Ccdnmbrlo,  for 
money  advanced,  96;  the  total  of  said  several 
amounts  being  the  sum  of  9188-70. 

"(6)  Plaintiff  further  avers  that  the  sev* 
eral  sums  named  above  have  been  duly  as- 
signed to  him,  and  he  la  now  the  owner  of 
the  same." 

When  this  petition  was  filed,  defendant 
Woodworth  entered  a  voluntary  appearance 
In  the  court  below,  but  neglected  to  either 
plead  or  answer  until  after  Judgment  had 
been  rendered  against  him.  He  then  filed  a 
motion  for  a  new  trial,  and  brought  error 
proceedings  to  this  court  After  suit  was 
Instituted  in  ttils  court  defendant  Wood- 
worth  departed  this  life.  Intestate,  and  the 
cause  was  revived  In  tb9  name  of  his  ad- 
ministrator. 

The  only  question  called  to  our  attention 
is  as  to  the  sufficiency  of  the  petition  to  sus- 
tain the  Judgment  As  this  question  was  not 
presented  until  after  Judgment  in  the  court 
below,  it  must  be  determined  under  the 
rule  that  when  a  petition  is  not  assailed 
until  after  Judgment  It  will  be  liberally  con- 
strued, and  every  reasonable  presumption 
will  be  indulged  to  sustain  It,  if  possible. 
We  cannot  now  examine  the  question  as  to 
whether  this  petition  would  have  been  vul- 
nerable to  a  motion  to  make  it  more  apedflc 


and  certain  because  the  time  for  filing  such 
motion  has  long  since  passed;  nor  can  i 
examine  it  in  the  light  of  defenaes  th 
might  have  been  Interposed  by  answer,  t 
cause  answer  day  was  permitted  to  pass  1 
to  the  neglect  of  the  defendant  in  the  coi 
below.  The  only  question  Is,  will  this  pei 
tlon,  when  aided  by  all  reasonable  presun: 
tlons  aa  to  Its  sufficiency,  support  a  verdi( 
It  la  alleged  against  the  petition  that  t 
costs  for  which  suit  Is  brought  are  not 
leged  to  have  been  taxed  against  the  I 
manoB  in  the  Judgment  against  them  In  t 
dlstilct  court  While  the  petition  does  i 
contain  this  specific  allegation,  it  does  alk 
that  "A  Judgment  with  costs,  was  duly  rt 
dered  against  the  said  Frank  Bomano  a 
Micheilna  A.  Bomano."  It  also  alleges  tl 
at  the  several  trials  of  the  cause  the  perst 
named  in  the  petition  "earned  fees  as  1 
lows"  (enumerating  them).  Mow,  as  all  t 
fees  sued  for  were  proper  items  to  have  bt 
taxed  as  costs.  It  wUl  be  presumed.  In  i 
sence  of  a  showing  to  tbe  omtrary,  that  1 
officer  whose  duty  it  was  to  tax  costs  t 
his  duty.  Again,  the  condition  of  tbe  be 
was  that  he  (defendant)  "will  satisfy  si 
Judgment  and  costs,"  so  that  the  condit 
of  the  bond  did  not  Umlt  the  llabiUty  of  1 
defendant  to  only  such  costs  as  should 
taxed  against  the  Bomanos  in  the  disti 
court  If  any  of  the  costs  sued  for  w 
improperly  charged,  such  fact  should  hi 
been  pleaded  before  Judgment 

It  Is  further  urged  against  tbe  petit 
that  it  does  not  show  that  tbe  costs  sued 
have  not  been  paid.  In  the  first  place, 
the  defendant  relied  on  payment  as  a 
fense  to  this  action,  he  should  have  pleat: 
It;  and,  agabi,  we  think  that  undar  a  1 
eral  rule  of  constmctloa,  the  petition  di 
show  that  the  coats  sued  for  had  not  b< 
paid,  because  the  petition  alleges  "that 
Judgment  with  costs."  was  duly  rende; 
against  the  Bomanos,  and  that  the  same  "] 
become,  and  now  is,  absolute";  and  It  a 
alleged  the  issuing  and  return  of  an  en 
tion  unsatisfied  on  such  Judgment  N( 
when  a  Judgment  Is  absolute,  it  must  be 
eratlve  and  effective,  and  this  allegation 
tbe  petition  fairly  natives  the  fact  of  - 
payment  of  8n<A  Judgment;  also  the  alle 
tion  of  Uie  return  of  the  executlcni  on  t 
Judgment  tmsatlsfled.  "in  whole  or  in  pai 
negatives  the  idea  of  any  payment  hav 
been  made  on  tbe  Judgment  or  fwsta. 

We  therefore  conclude  that  the  petltl 
while  not  a  model  of  concise  pleading,  is  ; 
snfllclent  to  sustain  the  Judgment  It 
therefore  recommended  that  the  Jndgnb 
of  tbe  district  court  be  affirmed. 

POUND  and  SEDGWICK,  a  OL.  ooncui 
Affirmed. 
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AGNfiW  T.  OMAHA  MAT.  BANK. 


AGNBW  r.  OUAHA  NAT.  BANK. 
(Siqireme  Coart  of  Nebruka.  Jolr  8,  lOOft.) 

BBS  JUDICATA— FINAL  DBORKB-DISMIBBAX^ 
COHTSBSIOH-^IRSOTINa  VBRDICT 
—PARTNERSHIP. 

1.  A  final  order  or  decree  ia  coDcloriTe  aa 
arldence  in  a  sabseqaeDt  action  between  the 
nme  partiaa  or  their  pririea  upon  the  matters 
therein  ladjtidlcated* 

2.  To  comstitate  an  ord»  or  decree  final,  and 
condnsiTe  aa  evidence  in  a  snbseqaent  action, 
it  mnst  hare  been  ■  complete  disposition  of 
the  main  thing  or  nutter  in  controverv,  leav- 
ing nothing  for  the  farther  detemdnatlon  of  the 
conrt. 

3.  When  ■  salt  Is  dismissed  as  to  one  of  two 
or  more  defendants  withont  prejudice,  sach  dfr- 
feoJant  ceases  to  be  a  party  to  the  record,  and 
the  effect  of  the  dismissal  Is  to  leave  sncn  de- 
fendant in  the  same  position  as  If  he  had  never 
been  a  party  to  Hie  action. 

4.  If  before  such  order  of  dismissal  there 
has  been  a  decision  or  decree  npon  one  of  sev- 
eral iasnes  msde  bj  the  pleadings,  hut  snch  de- 
termination does  not  fix  or  determine  the  lia- 
bilitr  of  the  defmdant  who  Is  snbsequentlT  dis- 
missed, snch  preliminary  decree  does  not  estop 
the  defendant  dismissed  in  a  sabaeqnent  action 
from  litigating  the  same  issne. 

5.  Plaivtiff  alleged  in  his  petition  a  partner- 
Aip,  and  the  converskai  bjr  one  of  the  defend- 
anta  of  the  assets  of  the  partnership.  Snch 
defoidant  denied  the  partnership,  ana  that  It 
hsd  converted  the  assets  of  the  partuerahtp. 
A  preliminary  decree  was  entered,  finding  that 
a  partnra^p  did  exist;  reserving  the  case  for 
sapplementai  proeeedinn  and  ao  accoantlag. 
Before  final  decree,  said  defmdant'  was  dis- 
missed ont  of  the  case  without  prejadlce.  Btid 
that,  in  a  snbseqaent  action  between  plaintiff 
and  the  defendant  dismissed,  the  latter  was  not 
concluded  by  the  preliminary  decree  finding  the 
raistence  of  a  partnership. 

6.  Bvidence  examined,  and  Jkebf  to  aostabi  flia 
perempttMT  instruction  for  defradant, 

(Syllaboa  by  the  Conrt.) 

Commlastonetfl'  Opinion.  Department  No. 
L  Error  to  Dlatrlct  Court,  Donglas  County; 
iBteUe,  Judge. 

Action  by  Frank  A.  Agnev  against  the 
Omalm  Natlonni  Bank.  Jndgmsnt  for  de- 
fendant, and  plaintiff  brlnga  error.  Affirmed. 

Joel  W.  West  and  T.  J.  Mahoney,  for  ptaln- 
tlir  in  error.  Hall  &  McCuIloch  and  Paul 
Charlton,  for  defendant  tn  error. 

KIRKPATRICK,  C.  This  la  an  error  pro- 
ceeding prosecuted  from  a  jndgm«it  of  the 
district  court  of  Douglas  county  In  favor  of 
the  defendant  below  In  an  action  wherein 
Prank  A.  Agnew,  as  receiver,  was  plaintiff, 
and  the  Omaha  NatlonarBauk  was  defend- 
ant. Plaintiff's  petition  alleged  the  corporate 
character  of  defendant  under  the  laws  of 
Congress  relating  to  national  banks;  that  on 
January  S,  1894,  Phil  Stlmmet  and  Frank  T. 
Emerson  were  copartners  In  a  seed-growing 
bosinesa  at  Omaha  and  Waterloo,  Neb.;  tbat 
at  the  date  named  the  copartnership  was  the 
owner  of  chattel  property  of  the  value  of 
$51,114,  and  of  evidences  of  debt  amounting 
to  $13,124,  and  that  on  or  about  that  date 
the  d^endant  wrongfully  obtained  possea- 
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slon  of  the  chattels,  notes,  bflla,  and  accounts 
receivable,  wrongfully  and  unlawfully  con- 
verting the  same  to  its  own  use,  and  to  the 
damage  ot  the  partnership  In  the  sum  of 
f64.138.57;  that  on  January  6,  1897,  In  a 
sidt  pending  at  the  time  of  the  filing  of  this 
petition  In  the  district  conrt  of  Donglas  eonn- 
ty,  wbertin  Emerson,  for  himself  and  all 
other  credltora  of  tlie  copartnership,  is  philn- 
tlff,  and  Btbnmel  Is  defmdant,  the  plaintiff 
herein  was  appointed  recelTer  dt  the  partna- 
abip  assetv,  and  by  order  of  tlie  court  was 
directed  and  required  to  bring  suits  to  re- 
cover all  debts  owing  to  ttM  partonsblp; 
and  Uiat  plaintiff  quallfled  as  ancb  receiver, 
bringing  titds  suit  as  sacb;  the  petition  dos- 
ing with  a  prayer  for  judgment  against  the 
defendant  Ua  $64,138.57.  Defendant  an- 
swered, denying  genwally,  but  averred  that 
on  January  6,  18&4,  under  a  valid  Judgment 
In  111  fovor,  It  caused  aucntlon  to  Issue 
against  Pbil  Stlmmel,  whereby  certain  prop- 
erty was  s^sed,  wlilcta  was  sold,  the  proceeds 
i  being  applied  in  satlaftictlon  of  ito  Judgment 
against  Stlmmd;  and  pleaded  tbat  all  of  its 
acts  and  doings,  and  ttiose  of  the  court  and 
Its  ofDcCTS,  were  legal  and  regular.  Plaintiff 
{  filed  a  reply,  and  admitted  that  defendant 
I  had  seized  certain  property  upon  execution, 
but  alleged  that  such  property  was  part  of 
\  the  property  charged  by  plaintiff  to  have 
'  been  converted  by  defendant;  denied  that 
'  the  execution  referred  to  In  defendant's  an- 
I  awer  was  legal  and  regular;  alleged  tiiat 
none  of  the  property  so  seized  was  liable  on 
execution  against  Stfmmel;  alleged  tbat  In 
the  suit  thwetofbre  pending  Id  Douglas  coun- 
ty, mentioned  in  the  petition,  In  which  suit 
defendant  herein  was  defendant,  a  partner- 
ship between  Emerson  and  Stlmmel  waa  al- 
leged, and  that  defendant  herein,  as  defend- 
ant in  tiiat  suit,  answered,  denying  the  tx- 
Istence  of  the  partnership;  that  a  trial  of 
that  issue  was  had  In  tbat  cause,  wherein  de- 
fendant her^  appeared  and  dtfended;  that 
upon  conalderatton  the  conrt  fbund  tbat  tbe 
partnership  did  exist  on  January  6, 1884,  and 
on  July  10,  1895,  mtered  s  decree  adjudgliig 
that  Emersw  and  Stlmmel  wm  partoras; 
that  afterwards  plaintiff  hoeln  was  appoint- 
ed receiver;  snd  tbat  defendant  Is  estopped 
by  record  to  deny  13ie  existence  of  such  part- 
nership. Tbae  was  also  a  plea  that  deiCend- 
ant  was  estopped  to  dmy  the  regularity  of 
plaintiff's  appointment  as  receiver,  which  it 
Is  not  necessary  to  notice.  There  was  a 
trial  to  the  court  and  a  Jury,  and  at  the  con- 
clusion of  the  testimony  tbe  court,  on  mo- 
tion of  the  defoidant.  Instructed  the  Jury  to 
find  for  defendant  From  a  Judgment  ren- 
dered on  such  verdict  and  the  ruling  of  the 
trial  conrt  denytog  the  motion  of  plaintiff 
for  a  new  trial,  plaintiff  prosecutes  this  pro- 
ceeding. A  somewhat  detailed  statement  of 
the  facto  as  they  appear  In  tbe  record  la 
necessary  to  apprehend  the  mjestlons  pre- 
sented m  briefs  and 
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It  appears  from  tbe  record  that  tbe  follow- 
ing agreement  was  entered  into  on  the  date 
and  between  the  parties  named  therein: 

"Memorandum  of  agreement  entered  into 
this  19th  day  of  January,  1802,  by  and  be- 
tween Phil  Stimmel  of  Omaha,  Doufclas  coun- 
ty, Nebraska,  of  the  one  part,  and  Frank  T. 
Em^on,  of  the  same  place,  of  the  other 
part,  witnesseth:  That  It  Is  hereby  mutually 
understood  and  agreed  between  the  parties 
hereto  that  the  said  Phil  Stimmel  is  to  fur- 
nish all  money  necessary  for  all  expenses  in 
making  contracts  for  the  growing  and  sale 
of  garden  and  other  seeds  for  the  season  of 
1892-1893;  for  the  purchase  of  all  stock; 
planting  seeds  and  delivery  of  the  same;  and 
for  all  expenses  of  office,  administration,  etc., 
without  charge  for  interest  or  use.  And  ttiat 
Frank  T.  Emerson  Is  to  devote  all  his  time 
and  abilities,  to  the  absolute  exclusion  of  j 
every  other  business,  under  the  direction  and  j 
In  the  name  of  Phil  Stlmmet,  to  the  conduct  I 
of  said  business  to  the  best  of  his  knowledge,  ' 
using  all  the  connections  which  his  former  j 
conduct  of  a  like  business  has  brought,  to-  ' 
gether  with  such  other  as  be  may  be  able  to  ; 
secure.  And  further,  that  the  said  Phil  j 
Stimmel  Is  to  have  sole  executive  charge,  di- 
rection and  control  of  the  whole  of  said  busi- 
ness, and  all  contracts  of  sale  are  to  be  pass- 
ed upon  as  to  their  credits  by  the  said  Phil 
Stimmel.  The  net  profits  accruing  from  the 
tiforesald  business  after  paying  all  expenses, 
disbursements,  and  losses.  If  any,  shall  be  di- 
vided between  the  parties  hereto  in  the  pro- 
portion of  66%  per  cent  thereof  to  Phil  Sdm- 
luel,  and  33^  per  cent  to  Frank  T.  Emerson, 
which  shall  be  compensation  In  full  to  said 
Emerson  for  bis  good  will,  services,  etc. 
And  further,  that  said  Frank  T.  Emerson  is 
to  be  entitled  to  draw  against  his  said  pro- 
porttonate  share  of  the  probable  net  profits  of 
said  business  for  said  season  of  1892-1893, 
the  sum  of  $150.00  per  month  from  February 
tst,  1892,  to  June  Ist.  1803,  or  the  date  when 
the  contracts  of  the  year  shall  be  closed  and 
settled,  if  before  June  1st,  1893.  at  which 
date  a  final  settlement  between  the  parties 
hereto  Is  to  be  made.  In  witness  whereof, 
the  parties  have  hereunto  set  their  hands  txi 
this,  and  a  duplicate  instrument  of  like  tenor 
and  effect,  at  Omaha,  Nebraska,  the  date  and 
year  first  above  written.  Phil  Stlmmet. 
[''rank  T.  Emerson.  Witness:  George  H. 
Tottrai. 

"Omaha,  Nebraska.  Jan.  20,  '93.  By  mu- 
tual consent,  this  agreement  is  extended  and 
continued  In  full  force  and  effect  for  twelve 
months,  excepting  settlement  of  1S92  busi- 
ness, that  to  be  ou  or  before  June  1st  1893. 
Phil  Stimmel.   Frank  T.  Emerson." 

While  this  agreement  was  lu  full  force, 
nnd  on  January  6,  1804,  Stimmel,  who  was 
largely  Indebted  to  the  defendant,  the  Omaha 
National  Bank,  and  to  a  firm  of  attorneys  for 
legal  services,  made  confession  of  Judgment 
in  their  favor,  upon  which  executions  were 
luued  and  levied  upon  property  of  Stimmel, 


and  also  upon  property  connected  with 
business  which  was  being  transacted  on 
the  agr€>ement  quoted  above.  Thereup 
and  before  any  sale  was  had  under  the  e 
cutlons,  and  on  January  24,  18&4,  Frank 
Emerson,  "for  himself,  and  on  behalf 
all  creditors  of  the  seed-growing  departm 
of  Phli  Stimmel  who  may  desire  to  ai 
themselves  of  the  benefits  of  this  actio 
filed  a  petition  In  the  district  court  of  Do 
las  county,  making  Phil  Stimmel,  Montgi 
ery,  Charlton  &  Hall,  the  Omaha  Natio 
Bank,  and  J.  0.  Drexel,  sheriff,  defendai 
in  which  be  alleged,  first,  the  agreement 
ready  quoted,  faithful  performance  by  I 
of  his  part  thereof;  that  the  business  I 
been  largely  profitable,  but  that  defend 
Phil  Stimmel  had  excluded  blm  from  insi 
tlon  of  the  books;  that  Stimmel  had  dlvei 
the  funds  and  assets  of  the  said  busin 
and  refused  to  account  to  him;  that  the  f 
business  owed  many  obligations,  to  the  p 
ment  of  which,  If  the  funds  thereof  '« 
properly  applied,  there  would  be  left  a  lo 
surplus  for  division  between  Emerson  i 
Stimmel  under  the  agreement  mentlor 
that  the  conduct  of  Stimmel  was  calcnla 
to  inflict  great  and  irreparable  injmr 
plaintiff  Emerson;  that  Stimmel  had  coo: 
erated  with  the  Omaha  National  Bank,  i 
Montgomery,  Charlton,  and  Hall,  who 
fraudulently  procured  said  confessions  of  Jt 
ment  with  the  fraudulent  purpose  of  lev; 
upon  the  assets  of  the  seed-growing  dep 
ment  mentioned,  with  Intent  to  defraud  pli 
tur  Emerson  and  said  creditors:  that  the  dt 
due  from  Stimmel,  upon  which  said  Judgmt 
were  based,  were  private  debts  of  Stimi 
and  had  no  connection  with  the  busii 
known  as  the  seed-growing  and  contracl 
d^artment  of  Stimmel;  that  Stimmel. 
the  purpose  of  defrauding  plaintiff  Emer 
out  of  his  share  of  the  profits  of  said  b 
ness,  had  diverted  the  assets  of  that  dep 
ment  to  other  departments  of  his  busin 
using  the  same  for  the  payment  of  his  d< 
not  connected  therewith,  and  that  an 
counting  was  necessary  to  determine  it 
was  due  to  Emerson:  that  the  said  def( 
ants  bad  full  knowledge  of  the  relations 
tween  Emerson  and  Stimmel;  that  the 
fendants  named  had  procured  from  Stlm 
an  assignment  to  them  of  a  large  amo 
of  notes,  bills,  acceptances,  and  accounts 
longing  to  the  pnrtnershlp,  and  had  ; 
cured  possession  of  tbe  books  thereof  in 
der  to  cover  the  fraud  perpetrated;  1 
plaintiff,  without  a  discovery,  was  w 
out  remedy;  that  tbe  character  of  moBl 
the  chattels  levied  upon  was  such  tha 
sale  upon  execution  would  result  in  gi 
and  needless  sacrifice;  that  there  were  Ii 
sums  outstanding  due  to  Stimmel  on  accc 
of  tbe  said  business,  which  Stimmel  was 
lectlng  and  converting  to  his  own  use;  I 
many  replevin  8nit«  were  being  proseci 
to  get  possesston/of  said  eppdB;  that  Stlm 
was  InWWv^m^^^^l^  closed  wit 
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praj-er  for  an  accounting  between  Emerson 
and  Stimme]  "touching  the  said  proflt-sbar- 
ing  business  enterprise,"  for  the  appoint- 
meot  of  a  receiver  during  the  pendency  of 
this  suit  for  an  Injunction  against  Stlmmel 
from  interfering  with  the  assets  of  the  busi- 
ness refprred  to,  and  against  defendant  from 
ittemptlng  to  apply  the  assets  of  said  busi- 
ness to  the  satisfaction  of  tbelr  claims.  To 
this  petition  of  Emerson  the  Omaba  National 
BiLDk.  answered,  justifying  Its  seizure,  deny- 
ing fraudulent  intent  towards  Emerson,  and 
denied  tliat  he  "ever  bad  any  interest  In 
tlie  business,  goods,  property,  effects,  or  as- 
KtB  of  the  said  Phil  Stlmmel  as  a  partner  of 
said  Stimmel,"  and  pleaded  an  adjudication 
by  the  district  court  of  Doaglas  county  that 
plaintiff  Emerson  had  no  claim  as  against 
Stlmmel  on  the  ground  of  partnership;  plead- 
ing other  matters  not  material  here.  To  this 
answer  plaintiff  E!merson  pleaded  a  general 
'lenial.  The  case  of  Emerson  T.  Stlmmel  et 
3L  was  thereui>on  submitted  to  the  court  up- 
DD  the  single  issue  whether  there  was  In  fact 
a  partnership  between  Emerson  and  Stlm- 
mel, and  upon  that  issue  a  decree  was  upon 
July  10,  1805,  rendered,  adjudging  that  there 
ivas  a  partnership;  that  Emerson  was  enti- 
tled to  an  accounting,  as  between  himself 
:ind  Stimmel,  of  the  assets  and  liabilities  of 
the  seed-growing  department  of  the  busi- 
ness of  Phil  Stimmel,  The  decree  ordered 
a  reference;  the  referee  to  report  on  or 
before  December  20,  1895.  To  this  decree 
the  defendants,  Omaha  National  Bank  and 
Montgomery,  Chariton,  and  Hall,  took  ex- 
ceptions, and  were  given  40  days  from  the 
rising  of  the  court  to  prepare  and  serve  a 
bill  of  exceptions.  On  May  29,  1896,  the 
Omaha  National  Bank  filed  a  motion  In  the 
case  of  Emerson  t.  Stimmel  et  al.  to  be  dis- 
missed oat  of  that  case  at  plaintiffs  coats, 
for  the  reasons:  First.  Tiiat  the  real  Intent 
of  the  action  was  to  obtain  an  accounting 
i>etween  Emerson  and  Stimmel,  his  prayer 
'or  an  Injunction  against  the  bank  having 
been  by  a  prior  order  of  the  court,  on  July 
26,  1891.  denied,  so  that  the  bank  was  no 
longer  a  necessary  or  proper  party.  Sec- 
ond. Becanse  it  did  not  appear  that  plaintiff 
li^ersoD  would,  upon  an  accounting,  be 
stiown  to  have  an  Interest  in  the  alleged  part- 
nership assets;  ttiat  defendant  was  not  In- 
solvent or  liable  to  become  so.  Third.  That, 
If  plaintiff  had  an  action  against  the  bank,  It 
was  for  conversion,  which  was  an  action  at 
law,  and  not  In  equity.  Fourth.  That  there 
tjad  been  an  Interlocutory  decree  on  July  10, 
l$9.5,  finding  a  partnership  and  ordering  a 
Inference,  bnt  that  plaintiff  Emerson  had 
failed  to  prosecute  his  case,  whereby,  to  Its 
great  detriment,  defendant  bank  bad  been 
wrongfully  retained  in  the  case.  On  Sep- 
tember 29.  1S9G,  this  motion  was  sustained; 
the  bank  being  dismissed  without  prejudice 
at  plaintiff's  costs.  On  January  6,  1897, 
Pnnk  A.  Agnew,  plaintiff  herein,  was,  on 
moti<m  of  plalntUt  In  Emerson  t.  Stlmmel 


et  al.,  appointed  receiver  "of  all  the  partner- 
ship effects  and  assets  of  every  kind  and  de- 
scription," both  parties  being  directed  to  de- 
liver same  to  him,  and  he'  was  authorized  to 
sue  for  and  recover  all  debts  due  the  partner- 
ship. Agnew  immediately  gave  bond  and 
qualified  as  receiver.  After  defendant  bank 
had  been  dismissed  on  its  own  motion  out  of 
the  action  of  Emerson  v.  Stimmel  et  al..  Ag- 
new, receiver,  commenced  against  It  the  ac- 
tion for  conversion  which  Is  now  here  for 
review.  However,  before  this  action  came 
on  for  trial,  defendant  bank  asked  and  ob- 
tained leave  again  to  answer  and  intervene 
In  the  equity  suit,  and  obtained  an  injunc- 
tion against  plaintiff,  Agnew,  receiver,  from 
proceeding  in  the  law  action  herein.  But 
when  the  equity  suit  came  on  for  trial,  de- 
fendant bank  was,  upon  Its  motion,  again 
dismissed  out  of  that  suit,  and  that  suit 
went  on  to  decree  July  25,  1899,  in  which 
judgment  was  rendered  upon  the  r^ort  of 
the  referee  against  the  partnership  in  favor 
of  several  hundred  Intervening  creditors;  but 
the  court  expressly  declined  to  give  Jndg- 
ment  against  defendant  bank,  on  the  ground 
that,  by  dismissing  It  out  of  the  action.  Ju- 
risdiction over  It  liad  been  lost,  but  found 
that  It  was  Indebted  to  the  partnership  In  a 
targe  sum;  directing  the  receiver  to  prose' 
cute  his  action  against  it.  Then  It  was  that 
the  present  action  was  prosecuted  to  final 
Judgment,  as  already  narrated. 

While  the  record  in  this  case  Is  somewhat 
voluminous,  and  a  statement  of  the  facts 
necessary  to  an  understanding  of  the  case 
cannot  conveniently  be  embraced  within  a 
small  compass,  there  are,  at  most,  only  two 
questions  raised  by  the  record,  and  neces- 
sary to  be  determined:  (1)  Was  the  defend- 
ant here  estopped  from  denying  a  partner- 
ship by  reason  of  the  Interlocutory  decree  of 
July  10,  1895,  entered  In  the  action  of  Em- 
erson V.  Stlmmel,  finding  the  existence  of  a 
partnership  at  a  time  when  defendant  was 
sUll  a  party  to  that  action?  And  (2)  if  It 
was  not  estopped.  Is  the  peremptory  direc- 
tion for  defendant  jnstlfled? 

Plaintiff,  invoking  the  maxim  that  a  jnc^- 
ment  as  evidence  is  conclusive,  as  a  plea 
a  bar,  insists  that  the  decree  of  July  10, 
1895.  pleaded  In  bis  reply,  has  all  the  ele- 
ments of  a  final  adjudication  between  plain- 
tiff and  defendant  on  the  Issue  of  a  partner- 
ship, and  is  res  adjudlcata  herein.  It  ap- 
pears that  after  that  decree  was  entered, 
and  the  order  of  reference  was  made,  de- 
fendant bank  was  twice  dismissed  out  of  the 
action— the  latter  time  just  before  the  final 
decree  of  July  25,  1809,  In  which  decree,  as 
already  stated,  the  court  declined  to  give 
judgment  against  the  bank  in  favor  of  the 
receiver,  on  the  ground  that  by  dismissing 
It  out  of  the  action  it  had  lost  jurisdiction 
over  It.  The  inquiry  accordinjily  Is,  what  ef- 
fect did  the  dismissal  of  defendant  bank 
prior  to  the  decree  of  July  25,  ^899.  ba^q  as 
to  tbe  binding  force  4y»liiedMdBa4di^l&e 
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decree  of  July  10,  1895,  rs  to  the  Issue  there- 
in adjudicated?  Manifestly,  the  decree  of 
July  lOtb  is  res  adjudlcata  as  to  all  parties 
to  the  Una]  decree  of  July  25.  1899.  Is  It 
otherwise  as  to  defendaot,  because  It  was 
dismissed  before  final  decree?  To  hold  In 
the  negatlTO  would,  we  believe,  be  unwar- 
ranted, In  sound  reason  and  authority.  The 
decree  of  July  10th  was  Interlocutory;  that 
is.  It  was  not  a  final  determination  of  the 
principal  thing  sought  or  litigated  in  the 
action  commenced  by  Emerson.  It  was  a 
separable  determination  of  one  Issue,  de- 
claring that  a  partnership  did  exist,  leaving 
still  for  determination  whether  defendant 
was  liable  though  a  partnership  did  exist. 
Was  that  such  a  final  determination  as  would 
have  given  the  bank,  then  in  that  action,  a 
standing  In  the  appellate  court?  Had  the 
bank  attempted  to  appeal,  a  sofilclent  an- 
swer would  have  been  found  lo  Lodge  t. 
Twell,  135  V.  a  232,  10  Sup.  Ct  746.  84  I* 
Ed.  153.  There  the  plalutiCt  brought  salt 
against  three  defendants,  one  of  whom  was 
a  Judgment  debtor  to  her  under  a  decree 
for  alimony,  and  the  other  two  were  fraudu- 
lent grantees  of  such  debtor.  By  decree  the 
conveyances  were  held  fraudulent,  reserr* 
!ng  the  ■  case  for  an  accounting  as  to  the 
value  of  the  property  disposed  of  by  the 
fraudulent  grantees.  It  was  held  that  the 
Srst  decree,  although  It  disposed  of  the  equi- 
ties of  the  case,  was  interlocutory,  from 
which  DO  appeal  lay,  as  it  was  still  neces- 
sary to  determine  In  what  amount  an  ordet 
for  payment  or  a  money  decree  should  be 
entered  against  the  defendants,  fraudulent 
grantees.  The  decree  of  July  10th  in  this 
case  did  not  even  dispose  of  the  equities  of 
the  case,  and  did  not  purport  to  fasten  upon 
defendant  bank  any  liability  whatever.  In 
McGourkey  t.  R.  Co.,  146  U.  S.  680,  13  Sup. 
Ct.  170,  36  li.  Ed.  1079,  and  the  nsany  cases 
there  cited  and  reviewed,  the  principle  that 
a  decree  ordering  a  reference  to  a  master 
for  Judicial  purposes,  whose  functions  are 
something  more  than  merely  ministerial. 
Is  not  final  and  not  appealable,  Is  shown  to 
be  firmly  established. 

It  has,  so  far  as  our  Investigation  has  led 
us.  been  the  uniform  holding  of  this  court 
that  an  adjudication,  to  be  binding  as  res 
adjudicata,  must  dispose  of  the  whole  merits 
of  the  case  on  trial,  and  leave  nothing  for 
the  further  determination  of  the  trial  court 
Johnson  v.  Parrotte.  46  Neb.  55,  64  X.  W. 
363,  and  cases  there  cited.  Under  the  is- 
sues as  Joined  In  Emerson  v.  Stimmel  et  al. 
(at  the  rendition  of  the  decree  of  July  10, 
1805),  there  is  nothing  to  warrant  the  con- 
clusion that  the  determination  of  the  Issue 
in  that  manner  settled  the  question  of  the 
liability  of  the  defendant  bank  to  the  part- 
nership. Defendant  bank  might  have  shown 
that  It  had  not  taken  partnership  assets.  "A 
Judgment,  to  be  conclusive,  must  be  final  and 
opon  the  merits."  Cheney  v.  Cooper,  14 
Neb.  4Ui,  16  N.  W.  48S.  That  is.  It  must  be 


full  disposition  of  the  main  thing  songbt 
be  recovered  or  accomplished  by  the  Ins 
tution  of  the  suit  This  decree  cannot 
said  to  have  had  these  cbaractalBticf. 
It  was  not  a  final  order^flnal  In  the  Ben 
that  It  was  appealable— then  It  would  sec 
to  follow  that  It  would  not  conclude  defeii 
ant  bank  herein,  as  to  the  Issue  therein  pai 
ed  upon,  unless  It  can  be  said  (and  sn 
seems  to  be  tbe  contention  of  plaintUT)  tti 
It  did  become  final  and  appealable  by  vlrt 
of  the  rendition  of  the  final  decree  of  Ji 
25,  1899.  But  on  that  date  It  was  no  long 
a  party  to  the  action,  having  been  authi 
Ized  by  the  court  to  withdraw  therefron 
an  authorization  which.  In  effect,  told 
that  tbe  final  decree  about  to  be  entered  \i 
DO  concern  of  its.  With  the  question  of  t 
correctness  of  the  order  of  dismissal  we  i 
certainly  not  now  concerned,  but  surely 
gave  to  defendant  bank  a  right  to  assui 
that  It  was  out  of  Uie  case;  that  so  far  as 
was  concerned,  it  was  in  the  same  posltli 
no  better  and  no  worse  than  if  Uie  actl 
had  never  been  Instituted.  We  believe  it 
tbe  law,  applicable  here,  well  sustained 
authoritative  decisions,  that  the  ord^  of  i 
missal  as  to  defendant  In  that  action  with< 
prejudice  before  final  decree,  before  tbe  1 
bllity  of  any  party  thereto  had  been  flx< 
was,  as  to  the  bank,  a  complete  nulllflcati 
of  ail  that  bad  previously  taken  place, 
well  as  an  exculpation  from  any  llabil 
under  tbe  final  decree. 

In  Loeb  V.  Willis,  100  N.  T.  2S1,  8  N. 
177,  It  Is  said:  "By  ^e  discontinuance  of 
action,  tbe  further  proceedings  in  the  actJ 
are  arrested,  not  only,  but  what  has  be 
done  therein  Is  also  annulled,  so  that  the  i 
tlon  Is  as  If  it  never  had  been."  An  exa 
Inatlon  of  the  Loeb  Case,  we  think,  will  six 
that  it  Is  In  point  herein.  There  the  plain! 
brought  his  action  to  foreclose  a  mortgai 
and  procured  a  decree  and  Judgment  for  i 
fldency.  Subsequently  to  the  rendition 
the  decree  of  foreclosure,  but  before  proce 
Ing  to  sale  therenndo',  he  made  a  motion  i 
leave  to  discontinue  his  foreclosure  suit  a 
begin  an  action  against  the  same  defendi 
upon  the  bond  accompanying  tbe  mortga: 
This  was  granted,  and  In  the  action  at  h 
defendant  sought  to  show  matters  in  avo 
ance^  which  were  ruled  out  on  the  tbe< 
that  the  Judgment  in  the  foreclosure  suit  v 
an  adjudication  thereof.  Holding  this  act] 
on  the  part  of  the  trial  court  error,  t3ie  ! 
prerae  Court  of  New  York  used  the  langua 
already  quoted.  If  the  order  of  dismis: 
after  Judgment  in  tbe  case  dted  nullified  tl 
Judgment,  and  deprived  It  of  the  dignity 
an  estoppel  In  the  action  at  law,  It  wov 
seem,  upon  the  same  principle,  tbe  dismls: 
under  consideration  before  final  decree,  1 
after  the  Interlocutory  decree  of  July 
1805,  would  have  like  effect  in  nullifying  tl 
decree,  so  that  It  w-ould  not  work  an 
topiwl  In  a  8ubseq^@nt.8Ctl9n,;»t  law.  Og'l 

City  T.  tii»a^vW*ygtt4,  47  a  a 
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485,  was  a  snlt  In  the  federal  court  by  the 
receiver  of  a  waterworks  company  against 
Ogden  City.  The  defendant  songht  to  estop 
the  plalDtUC  by  pleading  a  decree  in  the  state 
conit  In  a  case  In  which  Ogden  Gl^  was 
plaintlfl  and  tbe  tecetver's  predecessors  in 
interaat  were  def^danta,  holding  the  con- 
timct  declared  upon  by  the  receiver  Invalid. 
It  vpeared  that  after  rendition  of  the  de- 
*cree  mentioned  the  case  was  retained  for  an 
acconntliig  with  reference  to  the  ralne  of  the 
property  affected  by  the  contract,  and  the 
business  transacted  between  the  parties  dur- 
ing the  period  the  contract  was  supposed  to 
be  valid,  and  that  the  case  was  still  pending 
before  the  master  In  tbe  state  court  It  was 
held  Qiat  the  decree  was  interlocutory,  and 
did  not  ronclude  the  receiver  in  the  federal 
court  npon  the  qnestion  of  the  validity  of  the 
contract  In  the  case  last  cited  the  equity 
■nit  in  the  state  court  was  still  pending,  but 
in  tbe  case  at  bar  the  equity  suit  In  which 
decree  of  Jnly  10, 1896,  was  rendered  had,  as 
to  defendant,  been  discontinued. 

We  conclude,  therefore,  that  tiie  decree  ot 
Jnly  10  did  not  eatop  defoodant  bank  to  deny 
tbe  partnership. 

If  defendant  was  not  condnded  by  that  de- 
cree, was  the  peremptory  instmctlon  for  de- 
fendant right,  under  this  record?  Counsel 
for  defendant  argue  at  some  length  that  the 
agreement  between  Stlmmel  and  Emerson 
was  not  a  partnerahip  agreement  bnt  merely 
a  proflt-sbaring  eontiact,  and  that  under  it 
Bm^son  was  not  responsible  fur  ^bts,  or 
liable  for  losses,  other  than  a  failure  of  the 
business  to  earn  proAts.  However,  In  view 
of  the  conclusion  already  announced  that  the 
decree  In  Rmerson  v.  Stlmmel  et  al.  did  not 
estop  defiendant,  we  must  Inquire  whether 
there  is  any  competent  proof  of  a  partner^ 
ship.  PlalntUF  alleged  such  a  partnership, 
defendant  denied  it.  and  plaintiff  pleaded  an 
estoppel,  but  has  not  sustained  such  plea. 
This  certainly  put  plaintiff  upon  other  and 
Independent  proof  of  a  partnership.  As  we 
view  the  record,  plalnlUff  seems  to  have  re- 
Ued  fw  his  right  to  recover,  so  far  as  that 
right  must  be  determined  by  the  existence  of 
a  partnership,  wholly  npon  the  plea  of  es- 
tt^ppel,  and  the  record  evidence  introduced  in 
support  thereof.  It  Is  true  that  the  agree- 
ment Is  contained  In  the  bill  of  exceptions, 
but  (miy  as  one  of  tbe  several  exhibits  Intro- 
dueed  in  support  of  the  plea  of  estoppel.  Be- 
yond this,  the  Issue  of  a  partnership  is  with- 
out any  evidence  in  its  snE^rt  Moreover, 
CDunael  for  plaintiff,  in  tala  reply  brief,  does 
not  claim  that  the  agreement,  standing 
alone,  shows  a  partnership,  but  says  that  in 
tbe  action  in  which  the  relationship  between 
Stimmel  and  Emerson  was  held  to  be  a  part- 
nership there  was  much  evidence  In  addition 
to  tile  agreement  which  showed  that  Emer^ 
son  also  assumed  the  risks  of  the  business 
and  was  liable  for  the  debts,  and  that  in 
tlutt  action  It  was  conclusively  proven  that 
there  was  a  partnership^  Under  thte  state  of 


I  tbe  record,  we  do  not  believe  that  the  qnes- 
I  tion  of  the  \ega.\  effect  of  that  agreement  Is 
I  before  us.  It  follows  that  the  allegation  of 
a  partnership  is  wholly  unsupported  by  ftx 
evidence.  Accordingly,  it  must  be  held  that 
the  Judgmmt  of  the  trial  court  is  right  and 
it  Is  recommended  that  the  same  be  affirmed. 

HABTIN08,  O.,  concurs. 

PER  CURIAM.  For  the  reasons  stated  in 
the  foregoing  opinion,  the  Judgment  of  tlie 
district  court  la  affirmed. 


PBTTIBONB)  et  aL  r.  YEISEB  et  sL 
(Supreme  Court  of  Nebraska.  Nov.  20,  1901.) 
APPBAIr-RBVIBW— TAX  UBN— FORSCLOSVRB. 

1.  BallngB  of  the  trial  court,  made  daring  the 
progreu  of  the  trial,  will  not  be  reviewed  by 
thia  conrt  when  presented  on  appeal. 

2.  A  party  who  brings  a  case  to  this  court 
on  appeal  impliedly  consents  to  submit  the  is- 
saea  for  deciaioo  on  the  evidence  actnally  la 

I  the  record. 

8.  Evidence  examined,  and  Mid  sufficient  to 
warrant  the  finding  and  decree  of  the  trial 
court. 

Commissioners'  Opinion,  Department  No. 
8.  Appeal  from  District  Court  Webster 
County;  Beall,  Judge. 

"Not  to  be  officially  reported." 

Action  by  J.  H.  Pettibone  and  others 
against  Jolm  O.  Telsor  and  others.  Judgment 
for  defendants,  and  plaintiffs  appeaL  Af- 
firmed. 

R.  T.  Potter  and  J.  8.  Oilham,  for  appel- 
lants. John  O.  Yelser,  for  app^ees. 

AI/BBRT.  O.  This  action  was  brought  to 
foreclose  an  alleged  tax  lien  on  real  estate. 
Tbe  trial  court  found  f«r  the  defendants^  and 
dismissed  the  action.  The  plaintiffs  come 
here  on  appeaL 
Complaint  Is  made  of  some  ot  the  rulings 
I  of  the  court  made  during  tbe  progress  of  tlie 
trial,  but  It  is  the  settled  rule  of  this  court 
that  such  rulings  will  not  be  reviewed  on 
appeal,  bat  must  be  presented  by  petition 
In  error.  Ailing  r.  Nelson,  &&  Neb.  161.  75 
N.  W.  581.  In  the  same  case  it  is  held  that 
a  party  who  brings  a  case  here  on  appeal 
impliedly  consents  to  submit  the  Issues  for 
decision  on  tbe  evidence  actually  In  the  rec- 
ord. Hence  tbe  only  question  that  presents 
Itself  is  whether  tbe  evidence  actually  in  the 
record  warrants  the  finding  and  decree  of  the 
trial  court  One  of  the  facts  essential  to  a 
finding  and  decree  in  favor  of  the  plaintiffs 
Is  the  regularity  of  all  proceedings  prior  to 
the  tax  sale  under  which  plaintiffs  assert 
their  lien.  Tbe  tax  certificate  was  ruled  out 
— rightly  w  otherwise  we  cannot,  as  we  have 
seen,  determine  in  this  proceeding.  Had  it 
been  admitted.  If  admissible.  It  would  have 
been  presumptive  evidence  ot  such  regularity. 
Whether  such  fact  could  have  been  shown 
i  by  other  evidence,  we  need  ^t-^leJ^rlnine, 
I  because  It  Is  suffldeiA'^l^^  itaaHF^fS)'^ 
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Tberefore  then  1b  a  failure  of  proof  im  a  ma- 
terial potot,  and  tbe  conrt  properlr  found  for 
the  defendants  and  dismissed  tbe  case. 

It  18  recommended  tbat  the  decree  of  the 
district  court  be  aflSrmed. 

AMES  and  DUFEIB^  00.,  concor. 

Affirmed. 

THOMPSON  T.  NELSON  et  aL* 

(Snpreme  Court  of  Nebraska.  July  8.  1903J 

SRBORr-CONTOMPT  PROCBSOINOa-FINAL 
JUDQMENT. 

1.  Orders  and  Judgments  of  the  district  coart 
bi  proceediDga  for  contempt  are  reriewable 
in  this  court  by  petition  in  error  only. 

2.  A  Judgment  for  costs  only  is  not  finslt 
and  Is  not  reriewable  In  this  conrt. 

Commlsslonera'  Opinion.  Department  No. 
1.  Appeal  from  District  Court,  Ifadlson 
County;  Boyd,  Judge. 

"Not  to  be  officially  r^rted." 

Action  by  Thomas  A.  Thompson  against 
Andrew  N.  Nelson  and  others.  Judgment  for 
defendants,  and  plaintiff  appeals.  Dismissed. 

Allen  &  Reed,  for  appellant  U.  D.  Tyler, 
tor  appellees. 

AMES,  G.  Tbe  facts  In  this  case  are  not 
In  dispute.  Appellant,  who  was  plaintiff  in 
the  district  court,  was  mortgagee  and  tbe 
appellees  were  mortgagors  In  possession  of 
a  tract'  of  farm  land.  A  decree  of  foreclo- 
sure of  tbe  mortgage  was  rendered  in  April, 

1900,  and  stayed  at  tbe  request  of  tbe  de- 
fendants. Tbe  land  was  sold  under  the  de- 
cree on  May  13,  1901,  and  tbe  sale  was  con< 
Armed,  and  sherlfTs  deed  executed  and  de- 
livered pursuant  thereto  on  tbe  23d  of  tbe 
same  month.  The  mortgagors  continued  In 
possession,  and  had,  of  course,  notice  of  all 
these  proceedings,  and  on  or  Immediately  be- 
fore the  last-named  date  completed  tbe  plant- 
ing of  a  crop  on  tbe  premises.  Tbey  were 
and  are  Insolvent,  but  continued  in  posses- 
sion and  cultivated  the  crops  without  ob- 
jection by  tbe  plaintiff  until  the  beginning 
of  this  action  on  the  14th  day  of  August, 

1901.  Tbe  action  was  brought  and  prosecut- 
ed upon  the  theory  tbat  after  the  date  of  tbe 
sale  and  deed  tbe  defendants  bad  remained  in 
possession  as  tenants  at  will  of  tbe  plaintiff, 
and  were  liable  to  him  for  tbe  reasonable 
value  of  the  use  and  occupation.  It  was  al- 
leged that  they  were  Insolvent,  and  were 
about  to  sell  and  dispose  of  the  then  ripened 
and  ripening  grains,  In  which  the  plaintiff 
claimed  an  Interest  to  tbe  extent  of  a  third 
of  their  value  by  way  of  rent,  and  prayed 
for  an  accounting  and  an  Injunction  to  re- 
strain the  defendants  from  dlBposIng  of  the 
property  until  the  amount  of  the  plalntlfTs 
claim  should  be  ascertained  and  satisfied.  A 
temporary  injunction  was  granted,  and,  to- 


'Rehrarln^  denied  November  18,  IMS. 

f  2.  Bee  Appeal  uid  Error,  vol.  S,  Cent.  Die  |  48L 


getber  with  the  summons,  duly  served  on  t 
defendants  on  the  same  day.  Neverthele 
tbe  defendant  Andrew  N,  Nelson  did  Bell 
part  of  tbe  grain,  but  whether  before  or  afi 
being  notified  of  the  Injunction  Is  dlepiit< 
He  was  cited  to  show  cause  why  be  sboi 
not  be  punished  for  contempt  In  so  doing,  I: 
tbe  court,  upon  the  hearing,  discharged  I 
process.  No  s^arate  proceeding  to  revli 
tbe  order  discharging  him  has  been  pro 
cuted,  and  the  matter  need  not  be  furtt 
considered  here.  Zimmerman  t.  Tbe  Sta 
46  Neb.  18,  64  N.  W.  875;  Qandy  v.  T 
State,  18  Neb.  44B,  14  N,  W.  143.  The  act! 
was  tried  without  tbe  intervention  of  a  Ju 
end  tbe  court  made  some  special  findings 
fact,  but  DO  general  finding  in  favor  of  pit) 
party,  and  entered  tbe  following  order,  wh: 
was  excepted  to  by  tbe  plaintiff:  "It  is  f 
ther  considered,  adjudged,  and  decreed  tl 
the  Injunction  heretofore  granted  In  this  ci 
be,  and  tbe  same  Is  hereby,  dissolved,  o 
the  defendants  are  adjudged  and  decreed 
be  the  owners  of  the  crops  raised  by  tb 
on  said  premises  during  tbe  year  1901,  8 
tbat  the  defendants  recover  from  the  pla 
tiff  their  costs  herein  upended,  taxed  at 
cente."  Tbe  plaintiff  filed  a  motion  foi 
new  trial,  which  was  overruled,  but 
brought  the  record  to  this  court  by  appeal 

There  la  nothing  here  for  review.  1 
Judgment  Is  for  costs  only.  The  action  v 
not  dismissed,  but  Is  still  pending  in  i 
district  court  Smith  v.  Sahler,  1  Neb.  3 
Scofield  V.  State  Nat  Bank,  8  Neb.  16;  Ni 
ols,  Shepard  &  Co.  v.  Hall,  B  Neb.  194;  i 
ler  V.  R.  R.  Co..  7  Neb.  227:  Stone  v.  Neel 
84  Neb.  81,  51  N.  W.  314;  Reynolds 
Tecumseh,  48  Neb.  785,  67  N.  W.  792;  B 
County  y.  Smith,  49  Neb.  274,  68  N.  W,  4 

It  Is  recommended  tiiat  the  appeal  be  < 
mlsaed. 

HASTINGS  and  OLDHAM,  CO.,  concxn 

PER  CURIAM.  The  conclusions  read 
by  the  Commissioners  are  approved,  and 
appearing  tbat  the  adoption  of  the  rect 
mendations  made  will  result  In  a  right  di 
slon  of  the  cause.  It  1>  ordered  that  the 
peal  be  dismissed. 


MTJCHMOBB!  T.  GUEICT. 

(Supreme  Court  of  Nebraska.   Dec,  4,  190 

JUDOUBNT— COLLATBRAXi  ATTACK. 
1.  There  is  ■  well-marked  distinction  m: 
tained  between  Judgments  rendered  in  w] 
there  has  been  no  service  of  summous  at 
nnd  thosp  rendered  where  there  has  been  ser 
of  siininions  irrep'larly  made.  In  the  tor 
elasa  the  judgmml  may  be  coUater^Hy  Impei 
ed.  but  in  the  latter  the  defect  is  waived  an 
dbrectly  assailed. 

Commissioners'  Opinion.  Department 
2.   Error  to  District  Court,  Gage  Com 
Letton,  Judge.    ^  . 


^  1.  Bee 
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"Not  to  be  ofllclany  reported." 

Action  by  James  A.  Giiest  agalnit  Ellen  T. 
UDcbmore.  Indgmeiit  for  plaintiff,  and  de- 
foidant  brix^  enor.  Afflrmed. 

F.  N.  Prout,  for  plaintiff  In  erron  A.  H. 
Babcock,  for  defendant  In  error. 

OLDHAM,  O.  TblB  was  an  action  In  eject- 
ment In  tbe  district  court  of  Gage  county. 
Neb.,  Instituted  by  tbe  plaintiff  below  for 
tbe  recoTery  of  the  possession  of  certain 
lota  situated  in  tbe  Tillage  of  Liberty,  tiage 
coonty,  Neb.  A  }nry  was  waived,  and  trial 
was  had  to  the  court,  and  judgment  was  ren- 
dered for  the  plaintiff,  and  dtfendant  brings 
OTor  to  this  court 

It  Is  conceded  that  the  common  source  of 
title  from  which  each  of  tbe  litigants  claim 
Is  F.  M.  Muctamore,  who  is  conceded  to  bare 
been  the  owner  of  the  premises  in  dispute 
at  and  prior  to  the  27th  day  of  August, 
18^  Plaintiff  claims  title  under  a  sberUTs 
deed  dated  March  3,  1888,  executed  under 
an  order  of  sale  issued  by  the  district  court 
of  Gage  county,  Neb.,  on  a  Judgment  en- 
tered In'  said  court  on  the  16tb  day  of  No- 
vember, 1887.  This  Judgment  was  rendered 
by  the  district  court  on  an  action  prosecuted 
by  plaintiff,  James  A.  Guest,  against  F.  M. 
MocbmoFe  and  defendant,  Ellen  T.  Much- 
niore,  and  John  8.  Mucbmore,  Jr.  The  ac- 
tion was  in  tbe  nature  of  a  creditors'  bill, 
and  sought  to  charge  tbe  lands  In  dispute 
with  tbe  payment  of  a  Judgment  which  the 
plaintiff,  James  A.  Guest,  had  procured 
against  F.  M.  Mucbmore  and  W.  F.  Hlchards 
In  the  district  court  of  Gage  county,  and  to 
cancel  a  deed  to  tbe  premises  In  dispute  exe- 
cuted by  F.  M.  Mnchmore  and  defendant, 
Ellen  T.  Mnchmore,  and  delivered  to  John 
S.  Mnchmore,  Jr.,  on  tbe  27th  day  of  August, 
1SS5.  Defendant  claims  title  under  a  quit- 
claim deed  executed  and  delivered  to  her  by 
Jobn  S.  Mnchmore,  Jr.,  on  the  1st  day  of 
December,  1896.  It  appears  from  tbe  testi- 
mony In  tbe  record  that  after  the  delivery 
of  the  ■beriff's  deed  to  plaintiff.  In  1888,  he 
entered  Into  the  possession  of  the  premises 
In  dispute,  and  occupied  them  continuously, 
by  his  tenants,  until  some  time  In  tbe  year 
1806,  when,  during  a  temporary  vacancy  of 
tbe  prebifsea,  the  defendant  took  possession, 
and  subsequently  procured  tbe  quitclaim  deed 
on  which  she  now  asserts  title.  Her  conten- 
tion Is  that  tbe  Judgment  of  the  district  court 
In  favor  of  the  plaintiff  and  against  F.  M. 
Mnchmore  and  W.  H.  Richards  was  void, 
because  F.  M.  Mucbmore  was  improperly 
Ferved  with  process  in  that  cause  of  action. 
While  we  do  not  think  this  objection  Is  ma- 
terial, in  view  of  the  conclusion  we  shall 
leach  on  an  examination  of  the  record  and 
Judgment  in  the  creditors'  bill  proceediug, 
yet,  as  this  objection  Is  strongly  urged  by 
coansel  tot  defendant  in  an  able  brief,  we 
shall  examine  it  briefly.  It  appears  from  the 
record  that,  when  tbe  canae  ot  action  on 


which  tbe  Judgment  at  law  was  rendered 
against  F.  M.  Mucbmore  and  W.  H.  Blch- 
ards,  the  first  summons  issued  was  returned 
by  the  sha'lff  of  Gage  county,  Neb.,  with 
service  upon  W.  H.  Richard^,  but  without 
bavliv  found  F.  M.  Mucbmore  wltbin  the 
county.  It  also  appears  from  tbe  record  that 
an  alias  summons  was  issned  to  the  sheriff 
of  Gage  county,  Neb.,  against  F.  M.  Much- 
more.  This  summons  was  In  proper  form, 
and  bore  tbe  following  return:  "Received 
Apr.  27,  1886.  As  commanded  by  the  writ  I 
summoned  tbe  witness  named  April  27,  1S86, 
F.  M.  Mucbmore,  by  delivering  to  talm  a 
certified  copy.  Wm.  Montgomery,  Guide 
Park  precinct.  Constable."  F.  M.  Mucbmore 
did  not  appear  In  this  cause  of  action,  and 
Judgment  was  rendered  against  him  on  the 
27th  day  of  Septembo-,  1883,  for  the  som 
of  9614.06  and  coats.  While  tbe  return  to 
this  summons  was  informal,  and  might  have 
been  successfully  attacked  by  special  ap- 
pearance, before  Judgment,  yet.  In  the  ab- 
sence of  a  clear  showing  that  no  service 
of  summons  was  had  at  all  on  F.  M.  Mucb- 
more,  the  Judgment  rendered  on  such  Irreg- 
ular service  cannot  be  collaterally  Impeach- 
ed. There  la  a  well-marked  dlsUnctlw  main- 
tained by  the  decisions  of  our  own  court  be- 
tween Judgments  rendered  where  there  has 
been  no  service  of  summons  at  all,  and  those 
rendered  where  there  has  been  service  irregu- 
larly made.  In  the  former  class  the  Judg- 
ment may  be  Impeached  by  collateral  attack, 
but  in  tbe  latter  the  defect  is  waived,  unless 
assailed  in  a  direct  proceeding  before  Judg- 
ment Gilbert  v.  Brown,  9  Neb.  90,  2  N.  W. 
876;  Seward  v.  Didder,  16  Neb.  58.  20  N. 
W.  12;  Holllday  v.  Brown,  33  Neb.  657,  50 
N.  W.  1042;  Gandy  v.  Jolly,  35  Neb.  711, 
53  N.  W.  658.  37  Am.  St  Rep.  460;  Campbell 
Printing  Press  &  Mtg.  Co.  v.  Marder,  60  Neb. 
283,  69  N.  W.  774,  61  Am.  St  Rep.  573. 

An  attack  Is  made  on  the  judgment  In  the 
creditors'  bill  proceeding  for  tbe  alleged  rea- 
son that  there  was  no  proper  service  of  sum- 
mons In  this  case  on  Jno.  S.  Mucbmore. 
This  Judgment  was  by  default,  and  tbe  court 
found,  among  other  things,  that  "due  per- 
sonal notice  of  the  filing  and  pendency  of 
this  petition  was  given  to  the  defendants 
according  to  law."  This  finding  of  the  court 
Is  attempted  to  be  Impeached  by  the  return 
of  tbe  summons  as  to  the  service  on  Jno. 
8.  Mucbmore.  The  summons  bore  the  fol- 
lowing Indorsements:  "Summons.  District 
court.  Doc.  H.  No.  2254.  Page  191.  James 
A.  Guest  Plaintiff,  against  F.  M.  Mucbmore, 
et  al.,  Defendants.  I  hereby  depytlze  L.  J. 
Palmer  to  serve  this  within  writ  E.  F.  Da- 
vis, Sheriff.  A.  V.  S.  Saunders,  Clerk,  D.  O. 
By  E.  E.  WorraU,  Depy.  Filed  May  26,  1887. 
State  of  Nebraska,  Gage  County,  ss.  Receiv- 
ed this  writ  ou  tbe  20th  day  of  May,  A.  D. 
1887,  and  on  the  22nd  day  of  May,  A.  D., 
1SS7,  I  served  the  within  summons  on  the 
wltbln-named  John  S.  Mucbmore^^s!.  ddijer- 
ing  to  and  leaving '^W'^  tb^^iyPg)^  8. 
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Mudimore  a  true  iind  certified  copy  of  this 
Trrit.  togetber  witb  all  tbe  endorsements 
tbereon.  All  done  In  Gage  county,  Nebraska. 
Witness  my  band  tbls  22nd  day  of  May, 

1887.   ,  pberlfr,  L.  J.  Palmer,  Deputy. 

Fees.  Service  $.50.  Copy  .25.  Mileage  2.60. 
Total  $3.3S."  Tbe  only  objection  arged 
against  tbe  return  of  tbta  service  la  tbe  fact 
tbat  tbe  return  was  not  verified  by  L.  J. 
Palmer.  Tbla  objection,  however,  Is  one  of 
a  mere  Irregularity  in  tbe  return,  which  could 
have  been  raised  In  a  direct  attack,  bat  Is  not 
available  In  a  collateral  action.  Larimer  t. 
Wallace,  86  Neb.  444,  G4  N.  W.  836. 

Tbese  are  all  tbe  contentions  on  wblch  de- 
'  fendant  relies  for  a  reversal  of  tbls  cause. 
It  Is  th^fore  recmnmended  tbat  tbe  judg- 
ment of  tbe  district  coort  be  afflrmed. 

POXTND  and  SEDGWKIK,  CO,  ooncnr. 

Affinned. 


MOORE  r.  STAm 
(Supreme  Court  of  Nebraska.  July  8,  1008.) 

SALOON  KDEPER— ALLOWINQ  OAHINO— 
INFORMATION. 

1.  Au  Information  aoder  section  217  of  tbe 
Code  of  Criminal  Procedare  of  1001  must  set 
out  the  names  of  the  parties  allowed  to  play 
the  games  complained  of,  if  known  to  the  pros- 
ecutor, or  allege  that  they  are  uaknowD  if  such 
is  the  fact 

(Syllabus  by  the  Court) 

Coumilsslonefs'  Opinion.  Department  No. 
8.  Error  to  District  Oonrt,  Custer  Oounty; 
SnUiraDt  Judge. 

Gteorge  Moore  was  convicted  of  crime,  and 
brings  error.  Reversed. 

0.  H.  Holcomb  and  N.  T.  Gadd,  for  plain- 
tiff in  error.  F.  N.  Front,  Atty.  Gen.,  Norria 
Brown,  Dep.  Atty.  Gen.,  and  A.  B.  Hum- 
phrr-  for  the  State. 

DUFFXE,  0.  The  idalntlff  In  error  was 
Informed  against  under  section  217  of  tbe 
Code  of  Criminal  Procedure  of  1901,  for  al- 
lowing games  to  be  played  at  a  saloon  of 
wblcb  he  was  the  proprietor.  The  informa- 
tion does  not  name  the  parties  who  were  al- 
lowed to  play,  nor  does  It  allege  tbat  such 
Iiartles  are  unknown.  He  was  convicted, 
and  fined,  and  now  prosecutes  error. 

Sections  216  and  217  of  our  Criminal  C!ode 
were  copied  from  an  Ohio  statute  approved 
March  12,  1831.  At  an  early  day  the  Su- 
preme Cburt  of  Ohio  held  that  "an  indict- 
ment for  permitting  gambling  must  recite 
the  parties  or  allege  tbat  they  are  unknown." 
Davis  T.  State,  7  Ohio,  205,  pt  L  It  is  true 
thnt  the  indictment  in  that  case  was  brought 
under  the  section  corresponding  to  section 
210  of  our  (Criminal  Code,  but  It  Is  apparent 
that  the  same  necessity  listed  for  naming 
the  parties.  If  known,  in  a  charRe  brought 

T  L  Sm  Oamlna,  vol.  24,  Cent  Dig.  U  266,  267. 


under  section  217,  as  when  brought  undei 
tbe  preceding  section.  The  highest  court  o. 
the  state  from  which  the  statute  was  adopt 
ed  having  passed  upon  tbe  question,  tbe  pre 
sumption  obtains  that  the  legislature  of  tlii 
state  In  adopting  the  statute  did  so  In  tiii 
light  of  the  construction  given  It  by  the  St 
preme  Court  of  Ohio,  from  which  It  was  boi 
rowed. 

Tbe  Information  was  defective  in  the  re 
spect  named,  and  we  recommend  a  reversa 
of  tbe  judgment. 

KlftKPATBICK  and  POUND,  (XL,  concn] 

PER  CURIAM.  For  the  reasons  stated  t 
the  foregoing  opinion,  the  Judgment  of  th 
district  court  la  reversed. 


8TTJLL  V.  STULL. 

(Supreme  Court  of  Nebraska.   June  19,  1901.) 

TRIAL  —  INSTRUCTIONS  —  PROBATE  OF  WILI, 
UNDUB  INFLUSNCB— ARGUMENT  OP  COL'N 
SEL-INSTRDCTIONS  —  DEPOSITION  —  OBJEC 
TI0N8— MENTAL  CAPACITY— BVIDBNCB.  ' 

1.  When,  in  course  of  a  trial,  certalo  writte 
documents  pertinent  to  the  Iraues  have  bee 
Identified  and  authenticated  by  the  oath  of  ol 
of  the  parties,  and  at  his  instance  received  i 
evidence,  it  Is  not  error  for  the  court,  as  a  pai 
of  the  instructions  In  the  case,  to  tell  the  jai 
that  it  Is  right  and  proper  for  them  to  con^idt 
tbe  documents,  because  they  are  important  ev 
dence  bearing  upon  one  ot  the  matters  of  di 
pote,  and  to  include  in  the  instruction  a  ^tati 
ment  that  the  geouineuess  or  authenticity  ( 
the  documents  has  not  been  denied  by  the  otli< 
party  to  the  suit 

2.  An  iuBtruction  which  Is  an  accurate  an 
complete  statement  of  the  law,  as  bearing  upo 
one  phase  of  a  matter  in  litigation,  is  not  e 
roneoua  because  It  is  not  coupled  witb  anothi 
equally  accurate  and  complete  statemait  of  ti 
law  concerning  another  and  distinct  tboug 
somewhat  related,  phase  of  the  same  matter. 

3.  When,  in  a  contest  over  the  probate  of  & 
alleged  will,  it  Ih  charged  that  the  propoiiei 
procured  the  execution  of  the  Instrument  by  th 
exercise  of  undue  influence,  it  is  not  error  U 
the  court  to  refuse  to  instruct  the  jury,  in 
BtiiDoe,  that  the  mere  facts  that  the  circumstai 
ces  were  such  that  the  prononent  who  is  a  so 
of  tbe  testator,  might,  If  he  had  chosen,  hat 
exerted  such  influence,  and  that  he  was  nanu 
as  executor  of  the  will,  and  his  wife  was  ms^ 
one  of  the  beneficiaries  hereunder,  raise  a  pr* 
sumption  of  undue  induence,  which  tbe  propi 
nent  must  remove  by  a  preponderance  of  ct 
dence,  or  else  the  Instruction  will  be  void. 

4.  It  is  uot  error  to  permit  counsel  for  on 
of  the  parties,  while  addressing  tbe  jury,  to  res 
a  part  of  hia  argument,  a  version  of  the  er 
dence  professedly  prepared  b^  himself.  So  loo 
as  he  does  not  misquote  or  misrepresent  the  ec 
dence,  it  Is  Immaterial  whether  his  £pee4:b  i 
extemporaneous  or  previously  prepared,  i 
wh(de  or  in  part,  and  written  down. 

On  Rehearing. 

tS.  Where  an  instruction  contains  ooAln 
prejudicial  In  its  charge,  it  will  not  be  coi 
demned  because  it  is  not  couched  in  the  be: 
selected  words  to  sfKurately  express  Its  meat 
Ing. 

6.  Influence,  to  vitiate  a  wHl,  must  be  sndi  ■ 

to  amount  to  force  and  coercifjn^  destroying  tli 

there  must  li 
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eion;  aad  It  most  be  shown  that  the  circnm- 
Etnooea  of  its  execntion  are  inconsistent  with 
aay  hjpothesis  but  undue  iDflueoce,  which  can- 
not be  presumed,  but  most  be  pi-ored,  and  In 
couoection  with  the  will,  and  not  with  other 
thioffs.  Latham  t.  Scbaal,  41  N.  W.  354.  23 
Neb.  586,  foliowed. 

7.  Where  an  entire  deposition  is  not  asked  to 
be  Buppresaedt  the  cnstomary  method  of  pro- 
cedure IS  to  wait  until  the  deiK>8itioD  Is  offered 
in  eridence  before  ohjectdona  to  certain  qnes- 
tiona  and  answers,  contained  in  the  deposition, 
are  passed  upon;  but  this  is  not  an  Inflexible 
rule,  and  where  nothing  but  irrelerant  aud  Im- 
proper teatimonj  is  stricken  from  a  deposition 
tbe  action  is  withoat  prejudice,  whether  done 
before  or  after  tt  is  actually  offered  In  evidence 

S.  Declarations  and  admissions  of  a  want  of 
legal  capacity  of  tbe  testator  can  only  be  shown 
vhen  made  by  a  sole  legatee  under  the  will; 
bat  tbe  declarations  of  one  who  is  an  executor, 
and  not  a  sole  legatee,  are  not  admissible  as 
against  the  rights  of  the  other  legatees. 

9.  No  belief  that  hag  any  evidence  for  its  basis 
is  in  law  an  insane  deln^on. 
IOl  The  prima  facie  ehowing  of  mental  capac- 
ity of  a  testator,  made  by  the  testimony  of  the 
witnesses  to  tbe  will,  is  not  overcome  by  the 
proof  that  the  testator  was  old,  feeble  In  health, 
and  almost  blind,  and  that  his  mind  was  not  so 
strong  aa  formerly. 

11.  EjTideuce  examined,  and  held  inanffleient  to 
show  undue  influence. 

The  trial  court  io  Its  instmctions  may  prop- 
erty limit  evidence,  admitted,  but  capable  of 
misapplication,  to  those  issues  to  which  it  is 
legally  applicable.   Per  Pound,  C. 

It  may  also  instruct  the  jury  that  in  passing 
on  a  particular  lESue,  which  ts  one  of  the  nttf- 
mate  issues  of  fact  to  be  found,  they  may  con- 
sider this  or  that  piece  of  evidence,  so  long  as 
undue  prominence  is  not  given  thereto.  Per 
Found,  G. 

But  it  is  error  for  the  court  to  lay  hold  of 
Bome  particular  piece  of  evidence,  aqd  point 
out  its  probative  relation  to  a  numb»  of  col- 
lateral circumstances  and  incidental  questions 
not  primarily  In  isane,  bat  only  bearing  on  the 
nltimate  imues  of  fact.   Per  Pound,  G. 

A  verdict  which  is  clearly  right  upon  the  law 
and  the  evidence  should  not  be  set  aside  by 
reason  of  error  of  the  court  in  glTlng  nndne 
prominence  to  certain  evidence  in  Its  Instruc- 
tions.   Per  Pound,  C. 

ConunlBBloners*  Oplnkm.  Department  Na 
8.  Error  to  District  Court,  Nemaha  Oounty; 
Ramsey,  Judge. 

*Vot  to  be  officially  reported." 

Action  1^  John  S.  Stall  against  WUUam 
Stnn.  Judgment  tor  plaintiff,'  and  defend- 
ant brings  error.  Affirmed. 

C.  G.  Flansborg,  for  plaintiff  In  error.  B. 
P.  DaridsoD,  O.  W.  ComeU,  and.  KeUlgar  & 
Fmieen,  for  defendant  In  error. 

ALBERT.  0.  Aa  respects  ItB  legal  ^ar- 
acter,  tbls  Is  a  litigation  concerning  tbe  pro- 
bate of  a  will.  Let  It  be  said  at  tbe  outset 
tbat  In  the  following  opinion  tbe  writer  will 
not  concern  himself  with  an  attempt  to  as- 
certain who,  among  the  actiTe  participants 
In  the  contest,  it  most  censurable  for  want  of 
Bllal  regard  and  natural  aymiathy  and  af- 
fection for  a  fatho-  who,  until  bis  death  at 
the  advanced  age  of  8S  yean,  was.  Juicing 
bs  the  record  at  least,  tbe  lutanectaal  and 
moral  pear  of  any  of  his  progeny  whom  be 
reared  and  edncated,  and  of  whom  the  three 


who  have  engaged  In  and  are  carrying  on  tbls 
controT^r^  have  attained  promlnoice  and 
Influence  in  this  state.  Of  tbe  more  ttian 
1,400  pages  of  typewritten  matter  comprised 
in  tbe  record  in  tbls  case,  by  far  the  greater 
part  baa  but  Uttle,  if  any,  relerancy  to  the 
,  matters  really  at  Issue,  and  not  a  little  con- 
sists of  scandalous  crimlnatlonB  and  recrim- 
inations between  the  litigant  partlea,  haTlng 
no  tendency  to  serve  tbe  ends  of  Jnatlce.  Not- 
withstanding the  extravagant  volume  of  tbe 
record,  the  questions  preaented  for  review 
in  this  court  are  ndther  many  nor  difflcolt  of 
solution. 

For  more  than  half  a  century  prior  to 
June,  1895,  Lefler  StuU  bad  been  a  resident 
of  tbe  state  of  IlUnoto,  and  at  tbat  date  mov- 
ed to  Anbum,  Neb.,  and  became  an  Inmate 
of  the  home  of  bis  son,  John  S.  Stoll,  where 
he  remained  until  his  death  on  the  7tb  day 
of  April  in  Uie  following  year.  On  the  10th 
,  day  of  the  same  month  the  laid  son  filed  and 
.  offered  for  probate,  in  tbe  cdon^  court  of 
j  Nemaha  county,  the  instrument  in  coutro- 
I  versy,  purporting  to  be  the  last  will  of  hlH 
I  father,  and  to  have  been  executed  In  aald 
I  county  on  tbe  0th  day  of  the  preceding  Sep- 
I  tember.  Soon  afterwards,  William  Stull,  an- 
;  other  son  of  the  decedent,  filed  obJectionB  to 
[  the  probate  of  the  instrument  as  tbe  will  of 
:  his  father,  upon  the  following  grounds:  *'0L) 
!  The  court  has  no  Jurisdiction.   (2>  The  de- 
i  ceased  was  not  of  sound  and  disposing  mind. 
;  (3)  That  said  will  was  procured  to  be  made 
,  and  was  made  by  undue  influence  of  the  pto- 
ponent.  John  S.  Stull."  The  court  overruled 
I  the  objections  and  admitted  the  Instrument 
{  to  probate,  and  the  contestant,  William  Stull, 
'■  appealed  from  the  Judgment  to  that  eCCect  to 
:  the  district  court  for  Nemaha  county.  In  tbe 
;  district  court,  a  trial  of  the  cause  waa  had 
i  to  a  Jnry,  which  resulted  in  a  verdict  and 
j  consequent  Judgment,  uph<ddlng  tbe  Jurisdic- 
:  tion  of  the  court  and  establtehing  tbe  In- 
;  strument  as  the  last  will  of  the  decedent 
Fnnn  that  Judgment  the  omteatant  prose- 
cutes error  to  this  court 

The  iBBuea  In  the  district  court  were  not 
different  in  character  from  those  In  the  court 
below,  but  more  fully  stated.  Tbe  objection 
to  the  Jurisdiction  was  founded  upon  the  con- 
tention on  the  part  of  the  omtestant  that  tiie 
decedent  was  not,  at  the  time  of  his  death,  a 
resident  or  inhabitant  of  Nemaha  county,  he 
not  having  had,  at  the  time  of  his  removal 
thereto  or  since,  either  the  intention,  or  tbe 
mental  capacity  to  form  one,  to  exchange 
his  former  residence  In  Ililnoi*  for  the  bome 
of  his  son.  Under  tbe  circumstances  of  the 
cose,  this  question  Is  Involved  in  tbe  second 
and  tUrd  objections,  and  is  to  be  determined, 
for  the  most  part,  by  the  same  evidence.  All 
three  are  questions  of  fact  and,  upon  tbe 
most  fkvoratjte  view  for  the  plabitiff  In  er- 
ror that  can  be  taken  of  the  record,  the  evi- 
dence vritb  respect  to  each  la  copflictingL  In 
accordance  with  a  10iWh«||A$l(s^^me'- 
conrt  will  not  after  a  verdict  by  V 


198 


96  NORTHWBSTSBN  REPOBTEB. 


covering  all  tbe  issues  of  fact  In  a  canae,  ex- 
amine the  record  for  the  purpose  of  attempt- 
ing to  ascertain  upon  which  side  conflicting 
evidence  preponderates. 

The  controverBy  here  is  narrowed  to  the  in- 
quiry whether  the  court  committed  any  re- 
versible error  during  the  progress  of  the  trial 
or  In  submitting  tbe  issues  to  the  Jury.  In 
support  of  the  objection  as  to  mental  capac- 
ity, the  contestant  Introduced  evidence  tend- 
ing to  show  that  for  a  period  of  25  years 
next  previous  to  bis  death  tbe  decedent  bad 
been  Incapable  of  intellectual  comirasitlon, 
and  the  correct  apprehension  of  his  clrcum- 
atances  and  the  grasp  of  mental  proposi- 
tions, and  that  afterward,  and  at  tbe  time  of 
tbe  alleged  execution  of  the  will,  this  Im- 
becility, together  with  physical  weakness  and 
Impaired  eyesight,  bad  Incapacitated  Mm 
from  reading  and  understanding  written  doc- 
uments, raising  the  presumption  that  he  was, 
or  might  have  been,  ignorant  of  tbe  contents 
or  pmDort  of  the  Instrument  Id  controversy. 
In  rebuttal  of  this  evidence,  tbe  proponent 
produced  and  identified,  as  being  in  the  band- 
writing  of  bis  father,  a  series  of  letters  ad- 
dressed to  and  received  by  blm  at  intervals 
during  the  period  named.  The  genuineness 
of  the  letters  was  not  denied  by  any  witness, 
unless  the  above-mentioned  evidence,  con- 
sisting of  the  opinions  of  witnesses  with  re- 
spect to  tbe  mental  and  physical  condition  of 
the  deceased,  can  be  regarded  as  a  denial  by 
inference. 

In  regard  to  these  letters  the  court  instruct- 
ed the  Jury  as  follows;  'The  court  further 
Instructs  you  that  In  arriving  at  your  verdict 
It  Is  right  and  proper  for  you  to  consider  the 
eleven  letters  oCTered  in  evidence  by  pro- 
ponent as  the  letters  of  Lefler  Stull,  deceas- 
ed. There  lias  been  no  attempt  on  the  part 
of  the  contestant  to  disprove  tbe  evidence 
that  they  were  the  letters  of  the  deceased, 
and  were  written  and  mailed  at  times  de- 
tailed In  the  testimony;  and  if  you  believe 
that  they  were,  rMpectively,  the  letters  of 
said  deceased,  then  tb^  are  Important  for 
yon  to  consider  In  arriving  at  your  verdict  on 
the  following  points:  First,  as  to  the  ability 
of  the  deceased  to  write;  second,  as  to  the 
ability  of  the  deceased  to  compose;  third, 
as  to  thB  ability  of  the  deceased  to  see; 
fourth,  as  to  tbe  mental  capacity  of  said 
Lefler  Stull.  dei-eased;  fifth,  as  to  the  feel- 
ings entertained  by  tbe  deceased  toward  tals 
Bon,  John  S.  Stull,  at  the  time  said  letters 
were  written,  respectively." 

It  la  claimed  that  this  Instruction  was  er- 
roneous, because,  by  calling  attration  spe- 
cially to  these  letters,  It  gave  them  undue 
prominence  as  evidence,  and  because  by  the 
use  of  the  word  "'important"  it  Indicated  that 
the  court  regarded  them  as  of  peculiar,  at 
least,  considerable,  weight  as  evidence  bear- 
ing upon  the  Issue  of  tbe  case.  We  are  un- 
able to  concur  in  either  objection.  Tbe  trial 
of  causes  would  be  rendered  extremely  dlffl- 
calt  U  dot  Impossible.  If  the  prealdiuff  Jndgs 


should  be  rigidly  forbidden  to  remind  tbe 
Jury  of  tbe  propriety  of  considering  certain 
items  of  evidence  which  had  I>een  Introduced 
upon  the  trial,  or  to  tell  them  upon  what  par- 
tlcnlar  matter  In  controversy  such  items  had 
a  bearing.  Indeed,  it  is  often  of  the  highest 
importance  to  the  ends  of  justice  that  be 
should  do  so,  lest  evidence  that  Is  Important 
and  material  as  to  certain  matters  In  dispute 
only  should  be  mistakenly  supposed  by  tbe 
Jury  to  be  entitled  to  consideration  in  the  de- 
termination of  other  matters  to  which  It  had 
no  relevancy.  That  Is  what  this  Instruction 
does,  and  no  more.  It  says  to  tbe  Jury:  "It 
Is  right  and  proper  for  you  to  consider  these 
letters,  because  they  are  important;  that 
they  have  a  beariug  and  significance  on  and 
concerning  certain  alleged  facts,  the  exist- 
ence of  which  Is  In  dispute."  Nor  do  we 
think  that  tbe  mere  statement  tliat  the  genu- 
ine character  of  the  letters  was  undisputed 
renders '  the  Instruction  argumentative  or 
prejudicial  to  tbe  plaintiff  In  error:  There 
was  no  expression  of  opinion  by  the  court 
as  to  their  degree  of  weight,  or  as  to  which 
side  of  the  controversy  they  would  help  or 
binder.  Tbe  principal  matter  In  dispute  was 
the  mental  condition  of  the  decedent  at  a 
certain  period  In  bis  life.  The  instruction 
says,  in  efTect:  "Gentlemen,  here  is  a  partial 
Intellectual  sketch  or  portrait  of  tbe  de- 
ceased, which  one  party  has  sworn  Is  accur- 
ate; and  his  testimony  is  undisputed.  It 
was  drawn  by  his  own  band.  It  is  right  and 
proper  for  you  to  examine  It,  and  see  what 
features  you  can  make  out,  because  upon 
tbe  character  of  some  of  these  features  your 
solution  of  certain  of  tbe  questions  in  liti- 
gation depends."  The  infitrucdon  Is  not. 
therefore,  In  confilct  with  tbe  opinion  of  this 
court  In  Bank  v.  Lowrey,  36  Neb.  290,  54 
N.  W.  568,  or  with  Murpbey  Vtrglii,  47 
Neb.  692.  66  N.  W.  652. 

The  court  gave  to  tbe  Jury  another  In- 
struction, being  Instruction  No.  12  in  the  rec- 
ord, the  correctness  of  which,  as  a  complete 
and  accurate  statement  of  a  proposition  of 
law  applicable  to  the  case,  is  undisputed. 
But  tbe  plaintiff  In  error  excepts  because  It 
was  not  coupled  with  another  proposition,  as 
It  might  have  been  without  error,  and  to  his 
possible  advanta^.  But  so  long  as  the  court 
committed  no  error  In  what  he  did  say.  the 
ptelntlif  has  no  ground  of  complaint.  If  the 
court  had  refused  to  give  the  plalntlfF's  prop- 
osition In  its  charge  to  tile  jury,  upon  re- 
quest so  to  do,  the  case  would  have  been 
diCFerent. 

The  court  also  gave  tbe  following  Instruc- 
tion: "You  are  Instructed  that  the  material 
question  for  you  to  determine  Is  whether,  at 
the  time  tbe  will  In  controversy  was  exe- 
cuted, the  testator  was  of  sound  mind  and 
understood  tbe  business  he  was  doing  at  that 
time.  If  the  testator  vras  of  sound  and  dis- 
posing mind  and  memory,  and  acted  Tolun- 
tarlly  at  the  time  be  ex«ollted.th*^;9rni  In 
controversy.  It  Is^^Utg^^piy^V  condl- 
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tfon  of  his  mind  was  before  and  after  tliat 
tfane"  This  Instmction  Is  excepted  to  on 
tbe  ground  tbat  there  Is  a  "vast  mass"  of 
evidence  to  ataow  that  the  decedent  for  years 
bad  been  of  unsound  mind  and  sabject  to 
faisane  delcsloiis,  and  that  a  condition  of  in- 
sanity, shown  to  have  once  existed,  will  be 
presomed  to  continue  until  the  contrary  Is 
proved,  and  that  the  Instruction  should  have 
been  conpled  with  this  lattw  proposition  of 
law.  But  the  "mass"  of  evidence  did  not 
QGceesarlly  establish  that  the  deceased  was 
ever  Insane.  There  was  an  equal  "mass"  to 
the  contrary,  and  It  was  for  the  Jury  to  say 
which  was  of  the  greater  weight  Besides, 
as  the  court  told  them  by  the  InstructioD  In 
question.  If  they  found  he  had  the  testa- 
me&tary  capacity  at  the  time  of  executing 
the  Inatrument  in  suit.  It  was  unnecessary 
to  decide  whether  he  had  been  igipfliHi  at 
Hune  previous  time. 

The  plalntlB  In  error  complains  that  the 
court  erred  In  refusing  to  instruct  the  Jury 
tbat  the  testimony  of  subscribing  witnesses 
is  not  solely  on  acooont  of  their  being  such, 
entitled  to  a  greater  weight  upon  the  ques- 
tion of  competency  than  Is  that  of  other 
witnesses.  The  proposition  Is  so  clearly  self- 
evidoit  that  It  is  impossible  to  understand 
bow  the  giving  or  withholding  of  the  instruc- 
tion could  have  affected  the  result  In  any 

w*y.  . 

The  plaintiff  In  error  excepts  to  tbe  re- 
fosal  of  tbe  court  to  give  at  his  Instance 
tbe  following  Instmctiou:  "The  court  In- 
structs the  Jury  that  the  existence  of  undue 
Infloence  la  very  seldom  susceptible  to  direct 
and  positive  proof.  It  is  established  by  all 
the  facts  and  circumstances  surrounding  the 
testator.  And  If  tbe  Jury  find,  from  tbe  evi- 
dence lo  this  case,  that  the  testator  bad  been 
of  irresolute  and  feeble  mind,  under  the  con- 
trol or  dictation  of  the  proponent  his  son, 
dependent  upon  him  for  bis  living  as  a  mem- 
ber of  his  household,  and  further  And,  from 
tbe  evidence,  tbat  confidential  relations  ex- 
isted betwe«i  the  testator  and  the  proponent 
John  S.  Stull,  that  the  said  proponent  John 
S.  StuII,  prepared  or  caused  to  be  prepared 
the  will  In  question,  dictated  tbe  same  to 
big  private  stenographer,  selected  witnesses 
iQ  bis  employ  to  attest  the  will,  and,  after 
Its  execution,  he  concealed  the  making  of  the 
win.  and  kept  tbe  same  in  his  possession 
sntil  after  the  decease  of  the  testator,  and 
you  farther  find  that  the  said  will,  so  dic- 
tated and  prepared  by  the  said  proponent 
John  S.  Stull, .  made  himself  the  executor 
thereof,  and  his  wife  a  beneficiary  thereun- 
der, then  the  court  instructs  you  that  such 
facts  raise  the  presumptloD  of  undue  influ- 
ence, and  cast  upon  the  proponent  the  bur- 
den of  proving  to  your  satisfaction  by  a 
preponderance  of  the  evidence  that  said  will 
was  the  free  and  Tolnntary  act  of  the  tes- 
tator, and  was  not  Induced  by  coercion,  or 
forced  on  the  part  of  the  said  pnvonen^ 
either  directly  or  indlrectty." 


The  Instmction  la  poisoned  by  a  virulent 
form  of  the  very  vice  of  which  the  plaintiff 
In  error  mistakenly  accuses  the  instruction 
first  in  this  opinion  quoted.  His  counsel  cite 
no  authority  in  support  of  their  contention, 
and.  although  they  say  that  tbe  books  are 
full  of  them,  we  confess  our  Ignorance  of 
their  existence.  We  cannot  see  why  every 
act  recited  in  the  proposed  instruction  Is  not 
consistent  with  the  most  innocent,  and  eren 
laudable,  intent;  and  from  such  facta  we 
have  yet  to  learn  that  the  courts  raise  an  in- 
ference of  fraud  so  strong  as  to  cast  the  bur- 
den of  removing  it  by  a  preponderance  of  evi- 
dence upon  tbe  assumed  guilty  party.  The  law 
does  not  presume  that  a  man  has  done  wrong 
from  the  mere  fact  that  he  had  on  oppor- 
tunity for  so  doing,  and  to  weigh  motives 
and  the  Influence  of  interest  and  prejudice 
is  the  peculiar  province  of  the  Jury.  Some 
of  these  circumstances,  if  they  existed,  of- 
fered an  opportunity  for  the  exerdse  of  un- 
due Influence,  and  the  bequest  of  the  wife 
might  or  might  not,  according  to  the  influence 
of  other  circumstances,  have  furnished  a  mo- 
tive for  its  exertion.  They  might  properly 
enough  have  been  celled  especially  to  tbe  at- 
tention of  the  Jury,  together  with  a  state- 
ment that  they  are  proper  to  be  considered  In 
connection  with  tbe  question  at  Issue;  but 
this  was  all  the  plaintiff  in  error  could  ask, 
and  was  as  far  as  the  court  could  properly  go. 
Their  weight,  as  in  other  instances  discussed 
by  counsel,  was  for  tbe  Jury  to  determine. 

Plaintiff  in  error  complains  that  the  court 
withheld  from  the  Jury  certain  proposed  tes- 
timony tending  to  show  that  in  1870  and 
1871,  a  quarter  of  a  century  before  the  mak- 
ing of  the  will  in  question,  the  testator,  by 
reason  of  his  real  or  supposed  physical  dis- 
ease, and  of  distress  of  mind  produced  by 
his  social  and  domestic  surroundings,  suffer- 
ed from  hypochondria  and  depression  of  spir- 
its, and  harbored  what  the  witness  is  pleased 
to  call  "hulluclnatlons"  with  respect  to  the 
lack  of  sympathy  and  esteem  manifested  to- 
ward him  by  the  members  of  bis  family.  The 
writer  not  only  agrees  with  the  trial  court 
that  the  proposed  evidence  was  too  remote 
to  have  any  appreciable  bearing  upon  tbe  Is- 
sues being  tried,  but  holds  that  a  lack  of 
acute  sensibility  on  the  part  of  the  deceased 
at  tbat  time  to  the  treatment  to  which  he 
was  daily  subjected  by  those  to  whom  he  had 
a  natural  right  to  look  for  sympathy  and  sup- 
port in  his  affliction  would  have  been  strong 
evidence  of  an  abnormal  mental  constitution. 
The  attempt  to  prove  by  the  same  witness 
that  at  or  about  the  same  time  the  proponent, 
another  son,  was  guilty  of  unfllial  language 
toward  his  father,  could  have  served  only  to 
further  befoul  the  record  to  no  useful  pur- 
pose. 

There  Is  no  merit  In  the  objection  that 
counsd  for  proponent  was  permitted  to  read, 
as  a  part  of  his  address  to  the  Jury,  a  ver- 
sion, professedly  written  by  bimselT  of  jia^ 
q(  the  evidence  prodnetsSii^ti  {he-«9fP^ti^ 
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Is  no  rule  tbat  would  have  prevented  biro 
from  preparing  beforehand  and  reading  Mb 
(Hitlre  argument,  had  he  wliled  to  do  bo. 
Whether  the  address  was  oral  or  written,  all 
that  was  tQcumbent  upon  the  court  In  the 
premises  was  to  see  that  the  attorney  did 
uot  misquote  or  misrepresent  the  evidence. 
This  seems  to  have  been  done  by  admonish- 
ing coansel  "to  confine  himself  to  the  evi- 
dence." Counsel  for  plaintiff  In  error  do  not 
point  to  any  specific  dlwegard  of  this  admon- 
ition, or  any  particular  Inaccuracy  of  state- 
ment in  wblch  opposing  counsel  Indulged. 

There  are  330  other  assignments  In  tbe  pe- 
tition In  error,  wlilcb  counsel  for  plaintiff  in 
eiTOr  refers  to  in  his  brief  as  being  classlfl- 
able  into  groups;  those  of  each  group  being, 
as  he  supposes,  subject  to  some  special  crit- 
icism common  to  them  all.  As  counsel 
lacks  either  the  confidence  or  tbe  industry 
requisite  for  a  more  specific  Indictment,  tbe 
court  will  not  grope  among  the  groups  In 
quest  of  errors  which.  If  they  exist,  might 
easily  escape  detection  In  the  absence  of  a 
more  careful  guide. 

We  find  no  reversible  error  In  the  record, 
and  therefore  recommend  tliat  the  Judgment 
of  the  district  court  be  affirmed. 

AMES  and  DUFFIE,  CO.,  concuc. 

Affirmed. 

On  Rehearing; 
(Feb.  6,  1902.) 
Commissioners*  Opinion. '  Department  No.  2. 

OLDHAM,  O.  Tbe  issues  In  this  case  are 
fairly  and  fully  set  forth  In  the  former  opin- 
ion by  ALBERT,  C.  At  the  earnest  soUclta- 
tlon  of  counsel  for  tbe  contestant,  a  re-ex- 
amlnation  of  this  voluminous  record  has  been 
directed.  In  tbe  brief  tiled  by  contestant  on 
rehearing  we  are  asked  to  further  consider 
the  coDcluston  reached  in  tbe  former  opin- 
ion on  the  action  of  the  trial  ourt  In  giving 
pnragraph  21  of  Instructions  on  Its  own  mo- 
tion. (This  Is  the  instruction  with  reference 
to  tbe  Lefler  Stutl  letters,  ottered  In  evidence 
by  the  proponent,  and  copied  In  full  in  the 
former  opinion.)  It  Is  strongly  ui^ed  by 
counsel  for  the  contestant  that  the  trial  court 
erred  In  saying.  In  this  Instruction:  "There 
bns  been  no  attempt  on  the  part  of  the  con- 
testant to  disprove  the  evidence  that  they 
were  the  letters  of  the  deceased,  and  were 
written  and  mailed  at  times  detailed  In  tbe 
testimony;  and  If  you  believe  that  they  were, 
respectively,  the  letters  of  the  deceased,  then 
tliey  are  Important  for  you  to  consider  in  ar- 
riving at  your  verdict  on  the  following 
points."  etc. 

We  have  re-examined  that  part  of  the  rec- 
ord that  refers  to  the  admission  of  these  let- 
ters, and  find  it  In  brief  to  be:  That  proponent, 
John  S.  Stnll,  testified  that  be  has  been  ac- 
quainted with  the  handwriting  of  his  father, 


Lefler  StuII,  for  80.  years,  and  that  these  let- 
ters are  in  bis  handwriting.  That  he  receiv- 
ed the  letters  offered  in  evidence,  in  tbe  or- 
dinary manner,  through  the  post  office,  either 
in  Brownville  or  Auburn,  Neb.  When  tbe 
first  one  of  these  letters  was  offered  In  evi- 
dence counsel  for  tbe  contestant  was  permit- 
ted to  cross-examine  the  witness  concerning 
tbe  offer  before  the  same  was  admitted,  and 
when  be  had  finished  his  cross-examlnatloD 
be  said:  "We  have  no  objections  to  this  let- 
ter, except  that  it  Is  hnmaterlal."  And  tbls 
was  tbe  only  objection  Interposed  to  any  of 
these  letters.  Counsel  for  contestant  now  as- 
sert that  the  evidence  which  they  had  previ- 
ously offered  with  reference  to  the  condition 
of  tbe  eyesight  of  tbe  deceased  showed  It  to 
be  physically  Impossible  for  him  to  write  at 
the  time  that  these  letters  were  received  by 
the  proponent.  This  contentlcm  resta  on  a 
most  extravagant  exaggeration  of  the  effect 
of  the  testimony  which  they  bad  offered  as 
to  the  condition  of  the  eyesight  of  Lefler  Stull 
during  tbe  times  at  which  these  letters  were 
written.  The  most  that  their  evidence  show- 
ed was  that  bis  eyesight  was  defective,  and 
that  he  could  not  read  small  print.  So  far 
from  showing  that  his  eyesight  was  so  de- 
fective that  It  would  be  impossible  for  him 
to  write,  their  evld^ce  shows  that  he  not 
only  could,  but  did,  write  and  sign  a  pleading 
which  was  filed  In  a  lawsuit  pending  In  Illi- 
nois after  he  came  to  Nebraska. 

Again,  all  that  this  Instruction  told  the 
jury  was  that  there  bad  been  no  attempt  to 
disprove  the  evidence  that  these  were  the 
letters  of  tbe  deceased,  and  were  written  and 
mailed  at  times  detailed  In  the  testimony; 
and  It  does  not  tell  tbem  that  there  was  no 
attempt  to  disprove  the  evidence  that  these 
letters  were  actually  written  by  Lefler  Stull 
himself,  but,  on  the  contrary,  it  leaves  ft  to 
the  Jury  to  determine  whether  these  wore, 
respectively,  the  letters  of  said  deceased,  be* 
fore  giving  them  any  consideration. 

The  use  of  the  word  "Important"  in  this  In- 
struction Is  again  severely  criticised  by  coun- 
sel for  the  contestant  While  It  might  have 
been  better  for  the  trial  court  to  have  used 
some  other  word,  as,  for  Instance,  the  word 
"relevant,"  or  the  word  "competent,"  In  this 
Instruction,  yet  this  contention  Is  at  moat  but 
a  verbal  criticism  of  the  charge  given  to  the 
Jury,  and  an  effort  to  predicate  error  on  the 
letter  of  Its  construction,  and  not  on  any 
harmful  result  that  followed  from  It.  It  is  a 
sound  maxim  that  "he  who  sticks  to  the  let- 
ter sticks  In  the  bark."  We  are  unable  to  dis- 
cover any  good  reason  for  cbai^ng  the  con- 
clusion reached  vritb  reference  to  this  Instruc- 
tion In  the  former  opinion. 

We  are  also  asked  to  re-exnmlne  the  hold- 
ing In  the  former  opinion  on  tbe  refusal  of 
the  trial  court  to  submit  contestant's  request 
for  an  Instruction  which  sought  to  chan^ 
the  burden  of  proof  on  undue  Influence  from 
the  contestant  to  the  PF0P^?Qt,i]^e  Iwve 
examined  the  ct^laad^iat^^tteu^ti^tbe  tor- 
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mer  bearing  on  this  question,  and  are  satla- 
fled  tbat  they  are  builded  on  the  rock.  Any 
other  condoaion  would  baTe  been  in  plain 
conflict  with  the  doctrine  announced  by  this 
coort  In  Latham  v.  Bchaal,  25  Neb.  535,  41 
N.  W.  354.  hi  which  it  la  said:  "Influence, 
to  vitiate  a  will,  most  be  such  aa  to  amount 
to  force  and  coercion,  deatroylng  the  free 
agency  of  the  testator,  and  Uiere  muat  be 
proof  that  the  will  was  obtained  by  this 
coercion,  and  It  muat  be  shown  that  the 
dream  stances  of  Its  execution  are  Incon- 
sistent with  any  hypotheslB  but  undue  Influ- 
ence, which  cannot  be  presumed,  but  must  be 
proved,  and  In  connectloa  with  the  will,  and 
not  with  other  thlnga."  We  see  nothing  that 
should  change  in  any  respect  the  decision 
reached  In  the  former  (pinion  on  the  action 
of  the  trial  conrt  in  giving  or  in  refusing  In- 
•Iructiona. 

It  IB  next  urged  that  there  was  error  In 
the  ftctkm  of  the  trial  court  in  excluding  cer- 
tain qneetioiiB  and  answers  from  the  deposi- 
tions taken  by  contestant,  on  objectioos  filed 
by  proponent,  before  these  depositions  were 
offered  In  evidenee.  The  matter  seems  to 
have  arisen  In  this  manner:  When  some  of 
the  depositions  taken  by  contestant  bad  been 
placed  on  flle^  proponent  filed  objections  to 
certain  qoestlonB  and  answers  contained  In 
these  de[)08lttons  before  the  trial  began,  and 
sought  to  obtain  a  ruling  oo  these  objections 
before  the  depositions  were  offered  in  evi- 
dence. It  appears  from  the  record  that,  after 
these  objections  were  filed  by  proponent,  con- 
tefltanfs  leading  counsel  was  not  present, 
and  his  other  counsel  agreed  with  the  at- 
torneys of  the  proponent  that  a  Jury  might 
be  drawn  aud  excused,  and  these  matters 
disposed  of  before  the  Jury  was  again  called 
into  the  box.  Under  this  arrangement  the 
court  took  up  the  objections  and  sustained 
such  of  them  as  were  well  taken. 

Where  an  entire  deposition  is  not  asked  to 
be  aavpiemxA,  the  customary  method  of  pro- 
oedure  is  to  wait  until  the  deposition  is  of- 
fered In  evidence  before  objections  to  certain 
questions  and  answers  contaii\ed  in  the  depo- 
sition are  passed  upon.  But  this  is  not  an 
inflexible  rule,  and,  where  nothing  but  Irrele- 
vant and  Improper  testimcmy  Is  stricken  from 
a  deposition,  the  action  Is  without  lorejudice, 
whether  done  before  or  after  It  is  actually  of- 
fered in  evidence.  In  this  case  the  testimony 
stricken  from  the  contestant's  depoaitlonB 
was  aU  of  a  character  which  tended  only  to 
degrade  and  humiliate  the  proponent,  and 
was  not  responsive  or  material  to  any  fact 
properly  in  Issue  In  this  case;  and  after  a 
careful  examination  of  the  evidence  excluded 
we  hesltete  to  even  criticise  the  action  of 
the  trial  court  in  fumigating  these  depositions 
before  they  were  offered  In  evidence. 

It  is  next  contended  that  the  trial  conrt 
erred  in  excluding  testimmiy  offered  by  con- 
testant tending  to  show  statements  alleged 
to  have  been  made  by  tb»  pn^nent,  John  S. 
Stall,  with  Tvt&emcB  to  the  mental  condition 


of  the  testator.  An  examination  of  the  will 
offered  for  probate  shows  that  the  proponent, 
John  8.  Stull,  Is  not  a  legatee  under  the  will; 
but,  on  the  contrary,  he  la  executor  and  heir 
at  law  of  the  testator.  Declarations  or  ad- 
missions of  a  want  of  legal  capacity  of  the 
testator  can  only  be  shown  when  made  by  a 
sole  legatee  under  the  will;  but  declarations 
of  an  executor  who  is  not  a  sole  legatee  are 
not  admissible  as  against  the  r^hts  of  other 
legatees.  Ames  v.  Blades  (lowa)  2  N,  W. 
408;  Renaud  t.  Pageot  (Mich.)  61  N.  W.  3. 

It  la  finally  contended  by  contestant  that 
an  examination  of  the  testimony  contained 
in  this  bulky  record  shows  that  the  verdict 
In  the  lower  court  was  clearly  against  the 
weight  of  the  evidence.  It  is  first  contended 
that  the  testimony  clearly  shows  the  exis- 
tence of  Insane  delusions  or  halludnatliHis 
In  the  mind  of  the  testator  with  reference 
to  his  property  and  the  objecte  of  bis  bounty, 
which  must  have  affected  his  wllL  This  the- 
ory la  most  favorably  presented,  on  the  part 
of  the  contestant,  in  the  testimony  of  Lewis 
Stull,  who  said:  "He  was  a  monomaniac. 
He  bad  three  hallucinations— two  growing 
out  of  the  one,  originally,  that  he  had  some 
sort  of  fatal  disease,  and  was  going  to  die 
with  It  *  *  •  And  out  of  this  grew  that 
hallucination,  wtdeh  he  always  had,  that  my 
mother  set  the  children  against  him,  to  have 
no  sympathy  for  hhn;  and,  following  this, 
the  other  hallucination  was  that  there  was 
a  Scotch  clan  that  was  against  him.  •  •  • 
His  real  affliction  was  a  severe  headache.  I 
would  call  it  a  a  'sick  headache.*  only  that 
he  frequently  ate  hearty  meala  when  he  liad 
it;  but  that  affliction  was  real,  and  it  was  In- 
tense. It  occurred,  as  I  remember  it,  not  reg- 
ularly—perhaps once  a  month;  I  would  guess 
at  that— and  then  I  was  convinced  that  he 
suffered  Intensely,  and  we  all  sympathized 
with  him.  He  would  groan,  sometimes  for  a 
day  or  two  at  a  time,  so  that  we  could  bear 
him  all  over  the  bouse,  except  at  night,  when 
his  bedroom  door  was  clMed."  The  existence 
of  each  of  the  alleged  delusions  described  In 
this  testimony  was  detailed  by  other  wit- 
nesses called  by  the  contestant  The  whole 
case,  as  far  as  insane  delusions  are  concerned, 
Is  bounded  by  the  outUne  contained  in  the 
testimony  just  quoted  from. 

It  will  first  be  noted  that  in  this  outline 
there  is  nothing  that  tends  to  show  any 
aberration  with  reference  to  the  kind  or  ex- 
tent of  his  property,  nor  is  there  anything 
that  tencto  to  show  any  false  notions  as  to 
who  the  natural  objects  of  his  bounty  are. 
The  delusion,  if  any,  of  the  testator  as  to  his 
health,  could  only  affect  his  will,  in  so  far 
as  It  would  tend  to  generally  destroy  his 
mental  capacity.  The  bias  or  prejudice 
which  the  evidence  shows  that  he  manifested 
toward  a  Scoteh  clan  could  only  affect  such 
of  the  objects  of  his  bounty  as  he  imagined 
were  In  some  way  connected  with  this  clan; 
and  the  evidence  shows  that  /the  jnendier  of 
his  family  that  beDnlis^^^Q^Af  Id 
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league  with  tlie  Scotch  clan  was  his  wife, 
who  had  departed  this  Ufe  long  before  this 
will  was  written,  and  bad  therefore  ceased 
to  be  an  object  of  his  bounty.  A  careful 
examination  of  the  testimony  of  the  record 
with  reference  to  these  alleged  Insane  de- 
Instons  leads  us  to  the  conclusion  that  they, 
at  the  most,  were  but  absurd  notions,  and 
not  Insane  delusions  of  such  a  character  as 
to  destroy  testamentary  capacity.  No  belief 
that  has  any  evidence  for  Its  basis  Is,  In  law, 
an  Insane  delusion. 

Now,  examining  each  of  these  alleged  in- 
sane delusions  in  the  light  of  the  evidence  in 
the  record,  we  find,  with  reference  to  testa- 
tor's theory  of  a  Scotch  clan,  that  Uiere  were 
a  number  of  Scotch  settlers  in  his  neighbor- 
hood; that  the  deceased  bad  had  trouble  with 
two  Scotchmen  about  getting  a  right  of  way 
for  a  road  over  their  land;  that  he  believed 
these  Scotchmen  wanted  bis  land,  and  exact- 
ed an  enormouB  price  from  him  for  the  right 
of  way,  to  compel  bim  to  sell  his  land  to  them 
for  less  than  It  was  worth;  and  from  this 
circumstance  be  concluded  that  the  Scotch 
clan  was  Inimical  to  him,  and  he  in  turn  be- 
came hostile  to  them.  Now,  while  this  was 
undoubtedly  an  absurd  notion,  yet  It  did 
have  some  evidence  for  Its  basis,  and  in  this 
it  fell  short  of  an  insane  delusion.  The  tes- 
tator's belief  that  his  wife  was  of  Scotch  de- 
scent, although  bom  In  Ireland,  appears  from 
the  evidence  to  be  baaed  on  the  fact  that  her 
maiden  name  was  Hutchinson,  which  he 
thought  indicated  a  Scotch  ancestry. 

Now,  with  reference  to  his  belief  that  his 
wife  had  turned  the  children  against  him, 
this  Idea,  while  perhaps  cruel  and  unjust, 
was  not  without  some  evidence  for  a  basis; 
for  the  testimony  clearly  shows  that  In  1871 
his  sons,  with  the  exception  of  Marinus,  com- 
bined against  him  and  coerced  bim  Into  deed- 
ing bis  home  place  to  his  wife,  by  threaten- 
ing to  apply  for  a  conservator  of  bis  estate 
unless  he  did  so.  The  only  reason  that  they 
allege  for  this  was  that  he  had  signed  a  bond 
for  his  son  Marlnus  and  a  note  for  one  of 
his  neighbors.  The  evidence  clearly  shows 
that  after  this  the  deceased  became,  as  one 
of  the  contestant's  witnesses  said,  "dissatis- 
fied," and  left  his  home,  and  resided  from 
that  time,  until  he  came  to  the  home  of  his 
son,  John  S.  StuU,  in  1895,  among  strangers. 
It  is  also  in  evidence  that  his  cblldren  neg- 
lected him,  and  seldom,  if  ever,  recognized 
him  in  any  manner  for  several  years  after 
he  had  left  his  old  home.  During  this  time 
it  is  in  evidence  that  he  complained  of  the 
neglect  of  his  children  and  blamed  his  wife 
for  it.  When  a  man,  stricken  in  years  and 
suffering  from  bodily  infirmities,  has  been 
long  taught,  like  King  Lear,  to  feel 

"How  sharper  than  a  serp«*nt'8  tooth  It  fs 
To  have  a  thankless  child" 

—the  fact  that  be  complains  of  neglect  Is 
not  sufilclent  to  establish  an  Insane  delusion. 
The  rule  with  reference  to  insane  delusions 
li  wtil  stated  In  Underbill  on  the  Law  of 


Wills,  at  page  126,  where  he  says: 
the  fact  that  tbe  testator  believed  that  1 
relatives  have  ill-treated  him,  or.  that  tli 
are  Inimical  to  him,  and  have  con^lred 
defraud  him,  and  tor  that  reason  leaves  1 
property  to  strangers,  does  not  constitute 
insane  delnslon,  unless  it  appears  tbat  hla  I 
Uef  is  wholly  without  any  basis  whatev 
and  that  the  t^tator  has  obstlnatdy  persi 
ed  in  it  against  all  argument  which  m 
have  been  employed  to  dissuade  him. 
there  are  any  facts,  however  little  evideul 
force  they  may  possess,  upon  whlcb  tbe  t 
tator  in  reason  may  have  based  blB  bell^ 
will  not  be  an  Insane  delusion." 

The  evidence  offered  by  contestant  tend 
to  show  a  general  want  of  testamentary  > 
pacity,  because  of  the  age  and  physical 
firmitlM  with  which  tbe  deceased  was 
fected  at  the  time  the  will  was  execut 
Is  unsatisfactory  and  InsufiSdent  in  ma 
particulars.  The  most  that  it  shows  is  1 
advanced  age  of  the  deceased;  he  being 
years  old  at  the  time  the  will  was  execnt 
It  also  shows  that  from  1885  to  1892  the  < 
ceased  suffered  intense  pain  from  a  cane 
OUB  eye,  which  had  to  be  removed,  and  t1 
the  sight  of  the  other  eye  was  consldetal 
impaired.  It  shows  that  during  some  perh 
of  his  life  he  was  unable  to  attend  to 
ordinary  business  affairs,  and  that  his  i 
ion  was  imperfect.  But  the  overwhelmi 
weight  of  the  testimony  is  that  his  meo 
faculties  were  well  preserved  for  one  of 
years.  There  is  no  testimony  that  he  oi 
forgot  tbe  name  of  one  of  the  natural  > 
Jects  of  his  bounty,  or  ttiat  he  ever  failed 
recognize  tbe  extent  and  kind  of  bis  pr 
erty.  The  rule  is  that  although  the  tes 
tor  may  be  weak  and  infirm,  yet  If  he  I 
sufiiclent  mental  capacity  to  know  tbe  < 
Jects  of  his  bounty,  the  extent  of  bis  pr 
erty,  and  the  effect  of  his  will  upon  bis  pr 
srty,  this  is  all  that  Is  required  to  constiti 
testamentary  capacity.  In  O'Connor  v.  Mi 
Ison  (Mich.)  57  N.  W.  105,  it  is  said:  "1 
prima  facie  showing  of  mental  capacity  o: 
testator,  made  by  the  testimony  of  the  v 
nesses  to  the  will,  is  not  overcome  by  ' 
proof  that  the  testator  was  old,  feeble 
health,  and  blind,  and  that  his  mind  was  : 
so  strong  as  formerly." 

The  charge  of  undue  influence  Is,  in  < 
Judgment,  entirely  unsupported  by  any  sn 
dent  evidence.  The  evidence' shows  clea 
and  unmistakably  that  before  the  making 
the  will  now  offered  for  probate  tbe  dece 
ed  had  made  two  former  wills.  Tbe  first  i 
which  lie  made  was  executed  in  1885.  T 
will,  after  providing  for  email  bequests 
tbe  church  and  Masonic  lodge  of  which 
was  a  member,  disposed  of  tbe  residue 
bis  estate  to  his  great-grandchildren.  In  V 
be  added  a  codicil  to  this  will,  by  which 
disposed  of  the  residue  of  bis  estate  to 
living  heirs  of  Marlnus  and  John  3.  St 
these  being  bis  only  grandchildren.  He  a 
piovlde«i^ettitaN»Hlliid^US  his  nninan 
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dangbter,  Jane  Stall,  should  be  mpported  U 
■be  became  needy.  In  1891,  be  made  anoth- 
er, will,  which  simply  redectared  the  provl- 
sloDS  of  the  codicil  of  bis  former  will,  and 
nude  proponent,  John  S.  Stnll,  one  of  the  ex- 
ecntora.  It  ia  conceded  that  each  of  these 
former  wills  were  made  without  any  knowl- 
edge or  Int^ference  on  the  part  of  John  S. 
StalL  The  win  of  1894  provided  that  none 
of  his  real  estate  shonld  be  sold  within  a 
period  of  20  years  from  his  deatli.  Tlie  wUl 
of  l8Ki  la  essentially  the  same  as  the  will  of 
1894,  ezc^t  that  it  gives  a  spedflc  bequest 
of  me-fonrth  of  his  estate  to  bis  unmarried 
dan^ter,  Jane  StuU,  and  glTes  three-eighths 
of  tbe  estate  to  the  children  of  Marinas 
StuU,  and  tbe  other  three^gbtbs  to  tbe  wife, 
bntead  of  tlie  cbildren,  of  John  S.  Stnll,  and 
makes  John  S.  Stall  tbe  sole  executor,  and 
remorea  tbe  provision  that  his  real  estate 
shoQld  not  be  sold  for  20  years.  So  that,  to 
oor  minds,  there  to  notblng  in  the  provisions 
of  the  last  will  ttaOt  to  Biggest  tbe  exercise 
4tf  undue  Inflaenee  over  tlw  testator  by  pro- 
ponm^  John  8.  Stnll,  and  tbls  is  the  only 
evidence  on  which  that  charge  rests. 

While  a  careful  examination  ot  tbe  record 
ia  this  case  discloses  some  technical  errors  In 
tbe  admission  of  testimony,  which  might  be 
criUdsed,  yet  we  find  notblng  prejudicial  in 
tbis  regard,  and  we  are  firmly  convinced 
tbat  no  good  ends  would  be  accomplished  by 
grantlug  a  new  trtaL  This  gruesome  family 
•krieton  dance  to  ended  now,  and  tike  farther 
use  of  the  courts  of  Ibis  state  as  a  theater 
tat  Its  reproduction  should  be  denied. 

We  therefore  recommend  that  tbe  former 
opinion  In  thto  case  be  adhered  to. 

BABNES.  O..  ooncun.  POUND.  O.,  C(m- 
can  in  tbe  result 

POUND.  C.  To  my  mind  tbe  most  serious 
qoestions  In  this  case  are  with  reference  to 
tbe  instruction  of  the  court  concerning  the 
■Ileged  letters  of  the  testator  and  the  re- 
fusal of  an  Instrucdon  requested  by  con- 
testants as  to  the  burdm  of  pnot  of  undue 
inHaenceL 

It  Is  well  settled  that  It  Is  error  to  chai^ 
tbe  Jttry  that  certain  testimony  Is  "strong 
PTidence,"  or  a  "circumstance  of  great 
veigbt**  or  entitled  to  "strong  considera- 
tion." First  Nat  Bank  v.  Lowrey,  S6  Neb. 
290,  54  N.  W.  568;  Murphey  v.  Ttegln,  47 
Neb.  692,  66  N.  W.  652;  Bourquln  v.  Bour- 
qmn  <Ga.)  86  8.  B.  710.  On  the  other  hand. 
It  has  been  held  proper  to  Instruct  that  tbe 
ninnber  of  witnesses  and  their  concurrence 
In  support  of  a  particular  statement  Is  "of 
material  importance"  in  passing  upon  their 
credibility.  Blsewakl  v.  Booth  (Wis.)  76  N. 
W.  349.  And  In  Hansberger  v.  Sedalta  Elec- 
tric By.  Co..  82  Ho.  App.  606,  "Important"  in 
an  instmetton  of  thto  natore  was  held  to  be 
eqidvalent  to  "mateilal.'*  and  hence  to  refer 
to  a  qoestlon  of  law,  not  to  one  of  fiict  But 
it  senna  to  me  that  all  attempts  to  lay  down 


a  bard  and  fast  rule  that  this  and  that  word 
are  proper,  and  thto  and  that  word  improper, 
In  such  a  connection,  must  falL  It  has 
sometimes  seemed  that  all  of  the  old-time 
subtlety  of  ^e  law,  driven  oat  of  pleading, 
liad  mer^y  transferred  the  scene  of  Its  opera- 
tions to  the  Instructions  of  the  trial  court 
and  that  the  flne-spun  distinctions  and  nice 
differences  which  we  urge  with  respect  to  the 
charge  have  as  little  relation  to  anything  sub- 
stantial as  the  questions  ot  duplicity,  de- 
parture, and  variance  with  which  our  prede- 
cessors bad  to  struggle.  There  ought  to  be 
general  principles  by  which  to  test  instruc- 
tiona,  rather  than  too  many  hard  and  fast 
rules,  and  they  ought  to  be  applied  with  rea- 
sonable liberality  upon  a  view  of  the  charge 
as  a  whole.  Granting  this,  I  am  unable  to 
concur  in  the  view  that  tbe  Instruction  given 
was  proper.  It  is  undoubtedly  in  the  power 
of  the  court  and,  Indeed,  its  duty,  to  limit 
evidence,  which  might  be  capable  of  misap- 
plication, to  those  issues  upon  which  It  to 
legally  applicable.  This  to  a  fimctlon  of 
the  court  It  to  one  of  the  legal  questions 
arising  upon  the  evidence.  It  to  also  proper 
for  the  court  to  lay  before  the  Jury  all  the 
legal  rules  by  which  evidence  to  to  be  weigh- 
ed as  a  matter  of  tow.  Thus,  rules  as  to  tbe 
burden  of  proof,  as  to  presumptions  of  law, 
and  the  like,  are  binding  legally  upon  the 
Jury,  and  should  be  stated  to  tbem.  But  it 
to  no  leas  clear  that  many  considerations  by 
which  the  court  would  be  governed  In  set- 
tling questions  of  fact  such,  for  instance,  as 
the  well-known  statement  of  Oreenleaf  with 
respiect  to  evidence  of  admissions,  have  no 
proper  ptoce  in  the  charge  of  the  court  The 
Jury  are  to  Judge  of  the  Issues  of  fact  in 
their  own  way;  that  to,  by  tiie  ordinary,  nat- 
ural tests  of  common  sense  and  reason,  and 
not  by  an  artiflctol  standard  growing  out  of 
Judicial  experience.  When,  therefore,  the 
court  tells  tbe  Jury  that  certain  evidence,  if 
believed.  Is  matertol  on  thto  or  that  issue,  but 
not  on  some  other,  or  that  In  passing  on  a 
particular  topue  It  may  consider  thto  or  that 
evidence,  a  rule  of  tow  to  enunciated;  and  I 
should  have  no  quarrel  with  the  charge  If  the 
word  "Important"  chanced  to  be  used,  rather 
than  the  more  accurate  word  "matertol,"  In 
a  proper  case.  But  It  to  another  matter  en- 
tirely tot  the  court  to  lay  hold  of  some  par- 
tlcutor  piece  of  evidence,  and  point  out  Its 
probative  retotlon  to  a  torge  numlwr  of  col- 
lateral circumstances  and  Incidental  ques- 
tions of  fact  To  say  that  Its  materiality  to 
any  of  the  ultimate  tosues  of  fact  may  be 
pointed  out  does  not  say  tbat  Its  bearing  upon 
each  or  any  of  the  subordinate  problems  pre- 
sented by  tbe  evidence,  through  which  the 
Jury  are  to  reach  a  conclusion  upon  such  is- 
sues. Is  a  proper  subject  of  comment  by  the 
court 

The  Instruction  complained  of  in  tbe  case 
at  bar  tells  tbe  Jury  that  certain  letters,  if  be- 
lieved to  be  the  letters  of  the  tetfaif 
porUnt  to  consider  "o^' 
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First,  aa  to  the  abUlty  of  the  deceased  to 
write;  second,  as  to  the  ability  of  deceased 
to  compose;  third,  as  to  the  ability  of  de- 
ceased to  see;  fourth,  as  to  the  mental  capac- 
ity of  said  Lefler  Stall,  deceased;  fifth,  aa  to 
the  feellDgs  entertaiDed  by  the  deceased  to- 
ward his  son,  John  S.  StuU,  at  the  times  said 
letters  were  written,  respectively.'*  To  my 
mind,  this  instruction  is  Improper  and  ob- 
jectionable from  every  point  of  view.  It 
would  have  been  within  the  powers  of  the 
court  entirely  to  say  that  these  letters  might 
be  considered,  In  connection  with  all  the 
other  evidence  In  the  case,  upon  the  issue 
as  to  the  testator's  mental  condition;  for 
that  was  one  of  the  ultimate  Issues  of  fact. 
It  would  have  been  allowable  to  charge  that 
tbe  feelings  of  testator  toward  his  son  John 
S.  Stull  might  be  considered  upon  tbe  issue 
of  undue  influence.  But  what  portions  of 
tbe  evidence  proved  such  feelings,  and  their 
nature  and  character,  was  for  the  jury,  not 
for  tbe  court.  Whether  the  testator  could 
read,  whether  be  could  write,  how  far  he 
could  compose,  were  not  Issues  to  which 
the  court  could  direct  its  charge.  They  were 
Incidental  questions  raised  by  the  testimony, 
from  which  light  might  be  obtained  upon  tbe 
ultimate  questions  of  fact.  To  pick  out  this 
one  matter,  and  explain  its  relations  to  all 
these  incidental  and  minor  problems  present- 
ed to  the  Jury  by  the  evidence,  was  to  bring 
the  Instnictlou  squarely  within  the  mischief 
aimed  at  the  rule  against  giving  undue  prom- 
inence to  particular  portions  of  the  evidence. 
That  is  a  rule  capable  of  abuse,  if  applied  too 
strictly.  But,  If  It  has  any  just  foundation 
at  all.  It  derives  It  from  Instmetlons  sucb 
as  this,  wherein  the  court  assumes  part  of 
the  work  of  the  Jury,  Instead  of  confining 
Itself  to  its  own  ^ihere  of  laying  down  tbe 
pertinent  rules  of  law.  For  these  reasons  I 
am  constrained  to  think  that  the  instruction 
was  erroneoiw. 

Upon  the  other  question,  I  think  tbe  ruUng 
of  tbe  trial  court  was  correct  But  it  seems 
proper  to  point  out  that  there  coay  be  cases 
where  the  facts  and  circumstances  are  so 
suggestive  of  undue  Influence  as  to  raise  a 
presumption  thereof  which  a  proi)onent 
would  be  required  to  overcome.  Ordinarily 
the  burden  of  proving  undue  influence  is  on 
the  contestants,  and  tbey  must  show  a  state 
of  facts  consistent  with  no  other  hypothesis. 
But  where  the  disposition  of  the  testator's 
estate  Is  not  just  or  reasonable,  in  view  of  the 
circumstances  proved,  the  beneficiaries  there- 
of are  active  agente  in  procuring  its  Imme- 
diate execution,  and  the  evidence  In  connec- 
tion with  the  rituation  of  the  parties  strongly 
suggests  fraud  and  undue  influence,  and  calls 
for  close  scrutiny  of  tbe  transaction,  the  bur- 
den is  upon  the  proponent  to  overc>nniG  any 
presumption  of  fact  arising  from  such  cir- 
cumstances. Discb  V.  Timm,  101  Wis.  179, 
77  N.  W.  196,  and  cases  cited.  I  do  not  think 
the  evidence  brings  this  case  within  that 
rule,  but  I  should  not  wish  to  state  the  gen- 


eral rule  so  broadly  as  to  give  rise  to  a 
impression  that  It  had  to  be  overiooked. 

What  course  should  be  taken,  then,  in  vi 
of  the  en-oneous  Instruction  first  considen 
In  an  ordinary  case,  a  revoml  must  folic 
But  I  do  not  feel  justified  in  recommend 
such  judgment  in  the  case  at  bar.  I  belli 
that  all  the  evidence  bearing  upon  tbe  isa 
that  would  be  likdy  to  come  before  a  co 
and  jury  upon  a  new  trial  is  before 
Upon  that  evidence  I  am  satisfied  that 
verdict  Is  right  and  just.  I  do  not  believ 
diflerent  result  would  be  reached  upon  a  n 
trial,  or,  If  it  was  reached,  tliat  it  would 
likely  to  be  allowed  to  stand.  This  ca 
has  held  more  than  once  that  It  woald  not 
verse  a  judgment  under  such  clrcumatam 
Jeffres  v.  Oashman,  42  Neb.  594,  60  N. 
806;  Everett  v.  Hobleman,  15  Neb.  376, 
N.  W.  452.  I  therefore  concur  in  recomme 
ing  that  the  former  judgment  be  adhered 

Former  Judgment  in  tills  case  adhered 


NATIONAL  BCITT.  BLD6.  ft  LOAN  AS 
V.  BBTZMAN  et  at 

(Supreme  Court  of  Nebraska.  July  S,  190 

CONTRACTS— CONSTRUCT  I  ON— HORTOAOB 
PURCHASE  OP  BQUITY— USURY- 
ESTOPPEL. 

1.  Oontracts  made  in  this  state,  by  residi 
of  tills  state,  with  foreign  buildiog  and  I 
aasociationa,  sack  contracts  being  made  thro 
agents  of  such  associations  located  in  this  st 
are  Nebraska  contracts,  and  their  construct 
validity,  and  enforcement  are  goverued  by 
laws  of  this  state. 

2.  Tbe  rule  that  the  purchaser  of  tbe  eg' 
of  redemption,  who  purctiases  subject  ti 
mortgage,  and  who  deducts  from  tiie  pnrcl 
price  BuiBcient  to  pay  such  mortgage,  is  esto[ 
to  defeat  tbe  mortgage  on  the  ground  of 

Is  not  applicable  when  the  vendee  and  the  m 
gagor,  at  the  time  of  sale,  agree  that  tbe 
cumbrance  Is  tainted  wltb  usury,  and  ther 
retained  out  of  the  poichase  price  taHj  eno 
to  pay  the  Incumbrances,  less  any  oorioDs  | 
altfes. 

3.  Bvidence  UEamined,  and  held  Vbat  deft 
ant  was  not  estopped  to  set  up  the  pies 

usury. 

4.  Evidence  examined,  and  held  to  sustain 

Judgment. 
(Syllabus  by  the  Ccurt) 

Commissioners'  Opinion.  Department 
1.   Appeal  from  District  Court  Hariau  Go 
ty;  Adams,  Judge. 

Action  by  the  National  Mutual  Building 
Loan  Association  against  Ferdinand  Betzn 
and  others.  Judgment  for  defendai 
Plaintiff  appeals.  AfQrmed. 

C.  M.  Biiller,  for  appellant  John  Srer 
and  Qomer  Thomas,  for  appellees. 

KIRKPATRICK,  O.  On  December 
1900,  the  National  Mutual  Building  ft  L 
Association  of  New  York,  a  fordgn  corpc 
tion,  filed  in  the  district  court  of  Har 
county  a  petltioiu^idaktDeJ|»dlnand  Retsn 
and  MagiMntiffloir^ls  wife,  defe 
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ante,  aiiwgiwg  Its  C(Hi)orate  ezlBtenee  vaUm 
the  lawa  of  the  state  of  New  York;  that  It 
WW  anthorind  to  trauBCt  bwdnesa  of  a 
bmldliig  and  loan  usodatlon,  and  Its  an- 
tlMrit7  to  do  biuliiMB  In  tbe  state  of  Ne- 
traska;  that  In  Jnne,  1800.  Alice  O.  Blnima. 
made  ai>pllcatkm  In  writing'  for  membership 
In  plaintiff  waodatlon,  and  mibscrlbed  for 
SO  BtaaxcB  at  plaintiff  aaaodatton's  sto^ 
which  application  was  accepted,  and  the 
itaana  iamed;  that  In  Jiilr,  1890,  Alice  O. 
Blmina,  aa  eneb  member,  affiled  for  a  loan 
of  $2,000,  which  was  granted,  payable  In.  in- 
stallmenta,  tlie  last  payment  to  be  made  on 
eompletlan  of  cwtaln  buildings,  as  stipulated 
to  ber  appUcatlon;  that  on  March  18.  1801, 
AUce  6.  Blmnu  gave  a  bond  mortgage  and 
assignment  of  her  shares  of  stock  to  plaintiff 
to  secure  ttie  paymoit  of  ber  loan.  B^om  the 
petftfoD  it  appears  that  tbe  mmtgaga  bond 
contained  the  nsoal  sUpiAationa  and  condl- 
tfams  tbat  npon  fallnre  to  pay  as  therein 
agreed  tbe  whole  principal  sum,  Inclnding  ar- 
rearages of  Interest,  prraolnms,  dnes,  and 
ftoea,  at  the  option  of  Uie  mwtgagee,  became 
dne  and  pa^Ue;  contained  tbe  d^crlptlon 
of  certain  lots  in  Alma,  Meb..  the  property 
mortssged.  Tbe  petition  alleged  fallare  on 
the  part  of  AUce  G.  Slmms  and  the  defend- 
ante  Betxman  to  pay  certain  mtmthly  does  of 
$10  from  January  to  March,  1809;  that  three 
months  had  ^psed  dnce  default;  that  platn^ 
tiff  elected  to  consider  tiie  whole  amount  ct 
92J00O  doe  and  payable,  including  interest  at 
6  per  cent  from  January,  1890,  together  with 
a  monthly  premium  ot  $10  from  March  18, 
1800.  amonntiiv  on  June  1,  1900,  to  $170  and 
$ZL3Sl  ptwniimiM,  soblect  to  tbe  appllcatltm 
theremi  of  the  ralue  of  tbe  aforesaid  shares 
in  accortance  with  a  collateral  agreement 
in  the  bond  that  iqkhi  default  In  the  stated 
paymeata  said  shares  might  be  canceled,  and 
thtir  maturity  value  applied  on  the  loan;  it 
-was  agreed  that  the  withdrawal  value  ot 
these  ahares  was,  on  Jnne  1,  1900,  $1,208; 
that  said  shares  were  canceled,  and  the 
amoimt  mentioned  applied  on  the  loan;  that 
no  proceedings  had  been  had  at  law;  that 
then  remained  dne  $898.18.  The  petition  al- 
leged the  cooTeyance  ot  one-half  interest  in 
the  premises  covered  by  the  mortgage  hy 
deed  from  Alice  O.  Slroms  and  her  hnaband, 
B.  IL  Slmms,  on  Mardi  1,  18BS,  to  defendant 
Ferdinand  Betzman,  subject  to  plaintiff's 
mortgage;  that  Retzman.  m  July  24,  1806, 
conveyed  his  undivided  one-half  to  Magda- 
lene Betnnan,  his  wif^  subject  to  plaintiff's 
mortgage;  that  on  March  7.  1808,  Alice  O. 
Slmms  conveyed  her  remaining .  one-half  to 
her  husband,  B.  M.  Slmms;  that  on  March 
15,  1898,  Slmms  and  wife  conveyed  this  re- 
maining one-half  to  Ferdinand  Retzman,  sub- 
ject to  plaintiff's  mortgage.  The  plaintiff 
farther  alleged  that  by  accepting  this  deed 
from  Fn^inand  Betzman,  subject  to  plain- 
tiff's mortf^age,  Magdalena  Retzman  was  es- 
topped ttom  setting  up  the  defense  of  usury 
against  tbe  mortgage;  that  by  accepting  the 


deed  frinn  Slmms  subject  to  the  mortgage, 
Ferdinand  Eetsman  was  estopped  In  the 
same  mamaw;  closing  wltii  a  prayw  tat 
Judgment  Fordinand  Betonan  answwed, 
admitting  the  execution  of  tbe  mortgage  for 
^,000;  that  Alice  G.  Slmms  subscribed  fw 
the  shares  of  stock  as  alleged,  but  tar  the 
Btrie  purpose  of  obtaining  the  loan;  pleaded 
that  the  mortgage  was  a  Nebraska  contract, 
and  that  Alice  G.  Smms  agreed  to  pay  tor 
the  use  and  finiiearance  at  the  mon^  kmn- 
ed  the  sum  of  ^240  per  annum;  admitted 
that  on  March  1,  180B,  be  bought  a  half  in- 
terest in  tbe  mortgaged  premises,  Slmms 
and  wife  warranting  the  title  to  be  free  of 
all  incnmlnancea  except  pUUntlff's  for  tbe 
sum  of  $1,287;  adndtted  that  be  agreed  to 
assume  half  this  Indebtedness,  and  thereaf- 
ter paid  his  share  upon  the  Indebtedness  at 
the  rate  of  $240  per  annum;  that  under  this 
agreement  he  paid  and  plaintiff  recdved  and 
accepted  the  sum  of  $1388;  alleged  tiiat  on 
March  15, 1888,  he  purchased  of  the  Slmmses 
tbe  othOT  half  interest,  agreeing  to  pay  the 
amount  remiUning  due  upon  the  mor^ge, 
not  to  nceed  $86,  and  that  as  sole  owner 
he  paid  to  plalntlfl  $SS6;  admitted  the  can* 
collation  of  the  shares,  bat  alleged  that  he 
had  not  received  full  credit  therefor;  alleged 
that  Alice  G.  Simma  and  B.  M.  Slmms  had 
confederated  and  cmsplred  irlth  plaintiff  to 
compel  deffflidants  to  pay  a  la^  amount  on 
the  mortgage,  although  i^aintlff  and  Slmms 
well  knew  Its  usurlons  character;  and  that 
tbe  failure  ot  plaintiff  to  make  tbe  Slmmses 
defendante  was  part  of  the  consirinuv;  pray- 
ed that  the  Slmmses  be  made  defendants,  an 
accounting  and  disclosure  of  the  assets  of 
plaintiff,  and  cancellation  ot  the  mortgage 
with  the  decree  that  It  had  been  fully  paid. 
Magdalena  Betaman's  ansvrer  denied  general- 
ly, and  pleaded  ttiat  at  the  time  of  the  crea- 
ticHi  ot  the  alleged  liability  she  was  under 
coverture.  Alice  G.  Slmms  and  B.  M.  Slmms 
filed  a  Joint  uawer  and  cnws-petltion,  alleg- 
ing the  tnmsfer  of  March  1. 1885,  of  one  half 
interest,  and  of  March  15^  1898,  of  the  olher 
half  intarest,  to  Betzman;  his  assumption  of 
plalntUFs  mortgage;  that  at  the  time  of  tbe 
second  tranafa  the  stock  of  goods  vras' 
valued  at  $1,0B8.S0.  the  Interest  of  the 
Slmmses  being  $616.76;  the  value  of  the  real 
estate  was  $2,000,  the  int«eet  of  the  Slmms- 
es being  $1,000— making  the  total  interest  of 
tbe  cross-petitioners  $1,516^76,  which  was  by 
Betzman  to  be  paid  for  tbe  Interest  of  the 
croBs-petitf oners;  that  he  paid  $1,000,  assum- 
ing to  pay  $500  on  the  mortgage;  tbtit  he  had 
paid  thereon  only  $118.  They  accordingly 
prayed  that,  if  tbe  court  find  nothing  due  to 
plaintiff  from  Retzman,  he  be  adjudged  to 
pay  to  tbe  cross-petitioners  the  sum  of  $382. 
They  denied  sU  allegations  In  both  petition 
and  Betunan'H  answer  not  admitted.  Ket»- 
man's  reply  to  the  crosB-petltion  denied  gen- 
erally. Plaintiff  replied  to  Retzman's  an- 
swer, pleading  that  tiie  cpntr^dti^aDedriBon 
was  a  New  ToA  coi 
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to  the  ium7  laws  of  Nebraaka.  OMal  was 
had,  and  tbe  court  foand  generaUf  tor  de- 
fendants  Retzman.  and  dismissed  both  the 
petition  of  plaintiff  and  cross-petition  of  Al- 
ice O.  and  B.  M.  Slmms.  From  this  Judg- 
ment tbe  Iratldli^  and  loan  assodatloa  and 
the  cross-petitioners.  Alice  G.  and  B.  U. 
Slmms,  [HrosecQte  appeaL 

A  brief  outline  of  the  evidence  vaty  con- 
veniently be  given  before  stating  the  conten- 
tions of  tbe  several  parties  to  this  appeal, 
in  189G  B.  M.  Slmms  was  engaged  In  the  re- 
tail drug  business  at  Alma,  Neb.,  the  busi- 
ness being  carried  on  in  a  building  located 
on  lots  owned  by  his  wife,  Alice  G.  Smms. 
The  real  estate  was  mortgaged  as  alleged  in 
the  pleadings.  In  March,  1895,  Ferdinand 
Betzman  purchased  from  the  Slmmses  a  half 
interest  in  the  real  estate  and  drug  business. 
The  deed  from  Slmnu  to  Betzman  contained 
this  clause:  "This  conveyance  Is  subject  to 
an  Indebtedness  of  twelve  hundred  thirty- 
seven  dollars  In  favor  of  National  Mutual 
Building  &  Loan  Association  of  New  York, 
and  one  half  of  said  amount  grantee  herein 
assumes  and  agrees  to  pay  as  part  of  the 
consideration  herein  named."  The  parties 
continued  to  do  business  as  partners,  ap- 
parently, under  the  name  of  tbe  "Slmms 
Drug  Company,"  tor  some  three  years.  In 
the  course  of  time,  however,  the  partnership 
proved  highly  unsatisfactory  to  both  Retz- 
man and  Slmms,  and  various  attempts  were 
made  to  separate,  culmlnatlag  on  March  15, 
1808,  In  the  acceptance  by  Simms  of  an  offer 
of  fl.OOO  by  Retzman  for  the  former's  half 
interest  in  all  the  real  estate  and  drug  busi- 
ness. Thereupon  a  deed  was  executed  by 
B.  M.  and  A.  O.  Slmms  to  Ferdinand  Beta- 
man  conveying  tbe  half  Interest  belonging 
to  Simms  for  a  consideration  of  Sl.OOO,  the 
deed  containing  the  following  clause:  "This 
conveyance  Is  made  subject  to  a  certain 
mortgage  given  by  first  parties  to  National 
Mutual  Building  &  Loan  Association,  of  New 
York,  for  the  sum  of  $2,000,  on  which  a  large 
amount  has  been  paid,  second  party  assum- 
ing balance  unpaid,  which  may  be  fbund 
to  be  due." 

Appellant  makes  two  principal  conten- 
tions: (1)  That  the  contract  sued  on  is  a 
New  York  contract,  and,  tested  by  the  laws 
of  that  state.  Is  not  usnrions;  (2)  that  a^l- 
lees  Retzman,  purchasers  of  the  equity  of 
redemption,  cannot  set  up  usury  as  a  de- 
fense, because  such  defense  is  personal  to 
the  borrower,  and  appellees  purchased  sub- 
ject to  the  mortgage  of  appellant  The  con- 
tention of  the  cross-petitioners  Slmms  is  that 
the  trim  court  erred  In  not  decreeing  Retz- 
man should  pay  to  them  the  sum  of  $382, 
Inasmuch  as  bis  liability  to  them  in  that 
sum  is  a  logical  deduction  from  tbe  conclu- 
sion that  Retzman  was  without  liability  to 
appellant  because  the  mortgage  was  usuri- 
ous. 

The  first  contention  of  appellant  can 
aearc^  be  nurtalned.  There  la  no  question 


whatever  made  that;  if  tested  by  tiis  laws  of 
this  state,  tbe  contract  was  Indisputably 
usuilons,  and  that  at  the  time  of  brlngtog 
this  suit  the  whole  ivlnclpal  ram,  with  legal 
Interest,  had  been  more  than  paid.  The  onlj 
question,  therefore.  Is  whether  the  contract 
was  a  New  York  or  Nebraska  contract  It 
was  donbtless  tbe  latter.  Alice  O.  Slmmi 
was  a  resident  of  Alma,  Neb.  Appellant  Is 
a  corporatiota  of  New  York  state.  The  con- 
tract was  made  by  an  agent  of  appellant 
located  at  Alma,  Neb.,  and  we  must  btAi 
the  contract  a  Nebraska  contract,  under  tbe 
test  applied  in  People's  Bidg.,  Loan  &  Sav- 
ings AsB'n  V.  Shatrer  (Neb.)  88  N.  W.  669. 
namely:  "Contracts  made  in  Nebraska,  with 
residents  of  this  state,  by  a  foreign  build- 
ing and  loan  association.  If  made  by  agents 
of  such  association  within  this  state,  are 
Nebraska  contracts,  and  their  construction, 
validity,  and  enforcement  are  governed  by 
the  laws  of  this  state." 

Appellant  cites  C3ieney  v.  Dnnlap.  27  Neb. 
401,  43  N.  W.  178.  6  L.  R.  A.  465.  McEnlght 
v.  Pbelps.  87  Neb.  858,  &6  N.  W.  722,  &  ft 
L.  Ass'n  v.  Walker,  69  Neb.  458,  81  N.  W. 
308,  and  many  cases  from  ottier  states  In 
support  of  the  second  contention  that  ap- 
pellee Retzman,  not  being  a  privy  to  the  coo- 
tract  with  A.  6.  Slmms.  but  only  the  pui^ 
chaser  of  the  equity  of  redemption,  cannot 
plead  tbe  defeiwe  of  usury.  We  think  the 
authorities  are  very  clear  to  the  effect  that 
usury  Is  a  defense  personal  to  the  borrower, 
his  privies  or  representatives,  to  be  waived 
by  blm,  bnt  only  available  to  him,  and  not 
to  one  who  purchases  bis  equity  recognizing 
the  validity  of  the  mortgage,  and  retaining 
from  the  purchase  price  a  sum  snffldrat  to 
pay  such  mortgage  In  full.  Tbe  reastm  of 
tbe  rule  is  not  far  to  seek.  Equity  declares 
that  the  purchaser  under  such  circumstances 
shall  not  be  permitted  to  get  a  larger  estate 
than  he  bargained  for.  The  rule  Is  based 
on  the  nnlversal  requirement  of  good  faith; 
BO  that  when  the  owner  of  the  equity  of  re- 
demption permits  a  reduction  from  lils  In- 
terest of  the  full  amount  of  tbe  usurloiu  in- 
cumbrance, be  never  intends  this  as  a  gift  or 
concession  to  bis  vendee,  but  as  a  waiver  of 
the  personal  defense  of  nsory;  and  when  tbe 
vendee  takes  subject  to  the  fnll  Incumbrance, 
including  the  usury,  he  forfeits  the  defense 
of  usury,  because  be  has  already  gotten  all 
he  bargained  for,  and  the  defense  of  usury 
would  give  him  more  than  that,  namely,  the 
amount  deducted  from  the  purchase  price  by 
the  owner  of  the  equity  upon  the  belief  that 
the  full  amonnt  of  Incumbrance  would  be 
paid.  Equity  will  not  aid  a  purchase^  to  get 
an  estate  at  a  less  price  than  he  has  agreed 
to  pay  for  It  Hence  It  is  stated  In  Hougb 
V.  Horsey,  36  Md.  181,  11  Am.  Rep.  484. 
cited  by  appellant  herein,  which  was  an  at- 
tempt by  the  purchaser  of  the  land  subject 
to  a  mortgage  alleged  to  be  usurious  to  es- 
cape payment  of  tbe  n«iira'f~.^^lC>the  mort- 
gage debt  wet4j^te^b6vM^diaffi^JUe  present 
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appUcatlfm  by  reSBOn  ct  the  allied  lumxT  In 
tbe  eontnc^  It  la  manifest  the  complaiiiaiit 
wmld  get  the  eetate  pnrdbased  for  leas  than 
ihe  agE«ed  to  pay  for  It"  The  rule  la  atml- 
larty  stated  In  a  quotation  from  27  Am.  A 
Bug.  Bnc.  of  Lav  flat  Xd.)  862,  made  by  ap- 
pellant. Tbe  Inquiry,  accordlnglyt  la  whether 
Betmun  and  Slmma,  at  the  time  of  the  aecs 
end  transaction,  by  which  Retzman  acquired 
tbe  half  Interest  theretofore  held  by  EHmma* 
bad  In  mind  tbe  nsnrioas  character  of  tbe 
hmunbrance,  and  Intended  that  there  ahooM 
be  deducted  from  the  pnrehaae  price  only 
enongh  to  pay  the  Incumbrance,  leaa  naniy. 
It  la  estabUahed  by  tbe  evidence  Oat  at  the 
time  of  the  conreyance  to  Betsman  of  Uarch 
1,  IMS,  the  amount  of  tbe  Indebtedness  waa 
nnderstood  by  all  partiee  to  be  $1,287,  aa 
stated  In  the  deed  of  that  date,  and  that  by 
accepting  the  conveyance  Betsman  agreed 
and  aaanmed  halt  of  thia  Indebtedness,  with 
the  fnU  mideratandlng  as  to  Its  anurant  and 
the  terms  and  conditions  under  which  it  was 
to  be  paid.  Thereafter,  aniA  untU  MarCh  16, 
1898.  ttie  partnership  palMl  r^larly  182 
montlily  to  tiie  local  agent  of  aro^Uant  In 
March,  1808,  when  the  efltnia'of  the  parties 
to  separate  were  about  coming  to  fruition, 
and  It  was  agreed  tliat  Ketsman  flAiould  buy 
Slnmur  Intereat,  an  attonpt  was  made 
tbe  parties  and  tboee  representtng  them  to 
flgnre  out  Ihe  amount  stUl  due  to  appellant 
association  upm  tlie  mor|sag&  All  of  the 
erldenee  on  tbe  part  of  the  aivellee  Beta- 
man  points  clearly  to .  the  conclusion  that 
Betman,  in  assuming  by  the  contemplated 
cmTeynnce  to  him  the  sum  still  due  on  the 
mortgage^  had  tn  mind  only  the  principal 
loan  and  interest  at  lawful  rates  nndor  the 
usury  laws  of  this  state,  assuming  tiiat  the 
contract  was  highly  usnrlous,  and  that  In  no 
erent  would  he  or  Slmms  be  liable  beyond 
the  principal  and  Intereat  divested  of  uanrt- 
ona  penaltleB.  Wo  do  not  hesltete  in  saying 
that  from  this  same  evidence  and  other  evi- 
dence In  the  record  It  la  f&lriy  inferable  that 
Simma  also  understood  that  tbe  conveyance 
to  Betxman  eratemirtated  the  assumption  by 
tbe  latter  of  the  amount  due  leaa  any  sum 
tainted  with  lumry.  In  tbe  evidence  on  be- 
half of  appelleea  Retsman  it  Is  claimed  that 
the  computation  resulted  in  ascertaining  that 
there  remained  due  on  the  mortgage  a  sum 
not  exceedbv  $100.  posribly  not  more  than 
$85.  There  la  evidence  also  in  the  record 
that  tbe  deed  of  conveyance  last  made  in 
1898,  as  originally  drawn,  contained  a  spe- 
lAtle  provision  that  Betxman  should  not  be 
liable  on  tbe  mortgage  beyond  tbe  sum  due, 
less  any  usurious  penalties,  but  that  this 
provlslim  was  strickoi  out  or  erased,  and 
tbe  words,  "assuming  balance  unpaid  which 
may  be  found  to  be  due,"  Inserted  In  their 
stmd.  upon  the  su^estlon  of  Slmms  himself, 
wlio  ex^ained  that,  be<!anBe  of  a  personal 
feeling  of  kindness  twcause.of  good  treat- 
meot  from  appellant  towards  him  In  the 
past;  he  did  not  care  to  have  the  obnozloua 


provision  rematai  In  the  deed,  as  stated  by 
one  vrltneos,  who  made  the  alteration,  "In 
black  and  white."  R  U.  Slmms  vras  called 
on  behalf  of  croas-petltlonera,  but,  as  we 
read  his  testimony.  It  falls  to  produce  lumn 
our  minds  any  doubt  aa  to  ihe  tmtii  of  tbe 
evidence  already  set  out,  which  waa  doubt< 
less  credited  by  the  trial  court. 

We  think  that  no  other  conclusion  can 
fairly  be  dravni  from  the  evidence  than  that 
the  parties,  at  the  time  of  their  last  negoti- 
ations In  March,  1808,  both  treated  appel- 
lanfa  mortgage  aa  tainted  with  usury,  and 
that  under  the  laws  of  this  state  the  original 
mortgage  would  not  have  been  obligated  to 
pay  more  than  Hie  principal  iram,  with  legal 
Interest;  and,  further,  that  Betzman,  in  tak- 
tog  the  latter  cmn^ance,  was  retaining  out 
of  the  purchase  price  only  enough  to  pay 
**tbe  balance  which  may  be  found  to  be 
due,"  without  usury.  Tbe  difference  in  the 
wfwding  of  the  assumption  clauses  In  the  two 
deeds  goes  to  stistaln  this  view.  In  IGsBley 
T.  Sloan,  116  ni.  801.  6  N.  B.  448.  H  is  said: 
*'It  would  be  Inequitable,  after  tile  purcbas- 
has  obtained  the  ben^t  of  the  Incum- 
brance by  deducting  the  amount  thereof  from 
the  consideration  paid  for  the  land,  to  permit 
him  to  keep  It  to  himself,  and  not  apply  It 
to  tbe  purpose  for  which  'It  was  aet  apart 
and  reserved  in  bis  hands."  In  Wlltale  on 
Mortgage  Foreclosures,  i  8%,  it  Is  said:  "It 
is  a  general  rule  that  a  purchaser  whose  con- 
veyance Is,  by  its  terms,  made  sabject  to  a 
mortgage,  the  amount  of  which  Is  deducted 
as  part  of  the  consideration  of  the  purchase, 
whether  he  expressly  assumes  It  as  part  of 
the  purchase  money  or  not,  cannot  plead  usu- 
ry aa  a  defense  to  the  foreclosure  of  such 
mortgage."  We  think  from  what  has  al- 
ready been  said  it  will  be  apparent  that  the 
doctrhie  announced  In  the  citationB  Just  made 
Is  inapplicable  to  the  facts  In  this  ease.  In 
tile  Essley  Case  the  decision  Is  based  in  equi- 
table consld»atlons,  namely,  that  the  pur^ 
chaser  shall  not  be  permitted  to  divert  to 
himself  money  left  In  bla  hands  by  his  gran- 
tor for  another  puTpoae.  In  the  quotation 
from  Wiltsle  the  foundation  of  the  rule  is  said 
to  be  tbe  deduction  from  the  purchase  price 
of  tbe  amount  of  tbe  mortgage.  The  facta 
in  this  case  bring  It  within  the  doctrine  as 
announced  hi  Maher  v.  Lanfram,  86  IlL  S14: 
"If  a  party  purchases  from  a  mortgagor  with- 
out any  deduction  from  tbe  price  on  account 
of  ttie  Incumbrance,  he  thereby  becomes  In- 
vested with  the  right  to  Interpose  the  same 
defenses  as  might  have  been  made  by  tbe 
mortgagor.  In  such  case  the  conveyance 
amounts  to  an  authority  to  the  purchaser  to 
Interpose  the  defense  of  usury.  We  fall  to 
discern  any  conflict  between  these  decisions. 
There  was  a  deduction  from  the  purchase 
price  paid  by  Betzman  because  ot  appellant* a 
mortgage,  but  the  language  in  the  deed,  as 
•well  as  the  evidence,  amply  s^w  that  this 

deduction  did  not.  a|9itJ9ly^5^y!Wte  ^ 
Include  usurious  intenst,  and,  if  li  old  not. 
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then  Simmi  never  waived  the  defense  of 
uaury  and  Intended  that  Retzman  slionld 
taAT«  tbe  advantace  tbereotL  If  In  the  trans- 
fer of  Simms'  half  Intraest  there  had  been 
deducted  the  full  amount  of  app^lanfs  mort- 
gage, Indndlng  all  charges  that  entered  Into 
Ite  UBurloos  elements,  there  would  be  mani- 
fest Inequity  In  permitting  Betsman  to  de- 
feat the  mortgage  for  waxj.  It,  on  tbe  c<m- 
trary,  no  such  deducHon  was  ma^,  but  oalj 
a  dednctkm  sufficient  to  pay  the  loan  with  le- 
gal interest,  leas  credits,  tiiere  la  no  in- 
justice In  BetKnan*8  plea  of  nanrj.  We  con- 
clude that  the  Judgment  ot  the  trial  court  aa 
betwem  Retsman  and  appelant  dlsmlsalng 
the  latter'B  petition,  Is  right 

With  reference  to  the  demand  of  the  ero» 
petitioners,  Alice  a.  and  B.  M.  Bimms,  for 
Judgmmt  In  their  faTW  against  aivellee 
Reteman  in  case  the  court  determlnea  that 
app^ee  is  not  liable  oa  appellant*a  mort- 
gage. It  follows  necesmrlly,  from  the  con- 
dnslott  already  readied,  that  In  denying  thdr 
prayer  the  Judgment  of  the  trial  court  Is  also 
right  It  was  the  theory  of  the  cross-peti- 
tlonm  that  there  was  a  deduction  from  the 
purchase  price  on  account  of  ttala  Incum- 
brance In  tbe  sum  of  about  9600,  and,  aa 
Retsman  had  paid  only  9118  to  appellant  ac- 
cording to  one  computation,  be  was  liable  to 
them  for  the  dlffermce  between  tbe  amount 
retained  out  of  the  purchase  prU»  for  tiw 
payment  on  die  mortgage  and  the  amount 
paid  thereon.  The  evidence  wholly  fklls  to 
sustain  this  theory.  On  the  contrary,  the 
evidence  shows  that  Retsman  paid  more 
than  the  parties  at  the  time  of  the  trans- 
fer agreed  was  still  due. 

It  la  therefore  recommended  that  the  Judg- 
ment of  the  trial  court  be  In  all  rapecto  af- 
flrmed. 

HA8TINOS,  0.,  concnri^ 

PER  CURIAM.  For  tbe  reasons  stated  hi 
the  foregoing  opinion,  the  Judgment  of  the 
district  conrt  is  affirmed. 


PARKER  V.  PARKER  et  al.* 

(Supreme  Oonrt  of  Nebraska.  Jnly  8.  1806.) 

■QUITT— FRAUD  OP  PLAINTIFF— DI8MIBSAX* 
OF  ACTHm. 

1.  SMdence  examined,  and  held  aofflcieiit  to 
raitain  tbe  Judgment  of  the  trial  court 

Ooniinlssloners*  Opinion.  Department  No. 
1.  Error  to  District  Ctourt  Gage  County; 
Stull,  Judge. 

"Not  to  be  officially  reported." 

Action  by  Frank  H.  Parker  against  Lewis 
€.  Parker  and  others.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Affirm- 
ed. 

Qw.  M.  JobQston,  for  plalntitf  In  error. 
Grf};}^,  Rinaker  &  Bibb.  E.  O.  KretsliiKer.and 
Doyle  ft  Berge,  for  defendants  In  error. 

*Rehe«riiis  denied  October  21,  ISOB. 


OLDHAM,  a  This  case  la  an  aftermath 
grown  from  the  stubble  of  Sheld<m  r.  Pari^er 
(Neb.)  92  N.  W.  923.  In  the  former  ease  the 
contest  was  between  tbe  trustee  in  bank- 
ruptcy <tf  the  eatate  of  Lewie  C  ^ker, 
Maude  Li»d  Paricer,  hia  wife,  and  others,  for 
tbe  purpose  of  subjecting  the  lands  now  In 
dispute,  and  other  property,  to  tiM  pay- 
moit  of  the  debtt  of  the  banlanvt  A  full 
hlstozy  ot  tbe  dealings  and  transactionB  be- 
tween Frank  H.  Parker,  plaintiff  In  the  pres> 
ent  case,  and  Lewis  C.  Faifeer  and  wlft, 
with  reference  to  the  lands  In  dispute.  Is  con- 
tained in  tbe  opinion  of  this  court  In  8held<m 
T.  Parker,  anpn.  After  Sheldon  v.  Park«r, 
anpra,  had  been  institoted  In  the  district 
conrt  of  Gage  county,  the  presmt  cause  of 
adion  was  Inatitnted  by  Frank  H.  Parkn- 
against  Lewis  0.  Parker  and  Maude  Lord 
Parker,  the  trustee  In  iMUkmptcy  of  tbe  ea- 
tate of  Lewis  O.  Parker,  and  othera,  for 
the  purpose  of  canceling  a  deed  uccuted 
by  the  plaintiff  in  this  cause  of  action  to 
Lewis  C  Parker  to  a  mie-half  Intereat  io 
about  16  acrea  ot  land,  referred  to  in  ttie  rec- 
ord aa  the  "Home  Plaee."  aa  haring  been 
procured  without  eouriderat]<m,  and  by  the 
fraudulent  repreamtations  of  the  grantee. 
The  petition  also  {ffayed  for  an  aoconntiag 
on  a  contract  with  Lewla  a  Paricer.  Issues 
were  property  Joined  upon  thla  petititm.  Trial 
was  had  to  the  distrld  court  Judgment  was 
rendered  dlsmlsdng  plalntifra  petition  fw 
want  of  equity.  A  motion  fOr  a  new  trial 
was  ffied  and  overruled,  and  error  prooeed- 
inga  have  been  Instituted  in  this  conrt  fbr 
tbe  purpose  of  reviewing  tibis  Judgm«it 

No  summons  in  mot  has  been  served  upm 
defendante  Lewis  C.  Parker  and  Mande  Lwd 
PaxlEw,  and  the  only  parties  who  have  ap- 
peared in  this  conrt  to  answer  this  proceed- 
ing ue  tiie  tmstee  In  bankruptcy  and  other 
eredltora.  Tbe  only  qnestlon  called  to  our 
attention  In  the  bri^  of  plaintiff  In  erra 
Is  as  to  tbe  auffldency  of  the  evidence  to  sus- 
tain tbe  Judgment  of  the  trial  court  This  al- 
legation of  error  we  will  examine  only  ao  far 
as  affeda  the  Judgment  of  the  district  conrt 
with  reference  to  the  trustee  in  banicmptcy 
and  otber  dalmanta.  Much  of  the  testimonr 
In  tbe  present  case  is  Identical  with  tbat 
commented  upon  by  tbe  learned  commission- 
er who  wrote  the  opinion  in  Sheldon  v.  Park- 
ei,  sni«a.  From  ttals  testimony  tt  se»ns  to 
fairiy  appear  that  the  plaintiff  in  tbSm  canw 
of  action  knowli^ly  and  intentionally  con- 
spired with  his  Inother.  Lewis  C  J^rker, 
for  tbe  purpose  at  placing  the  landa  now  hi 
controreray  boyond  the  reach  of  either  tbf 
creditors  of  Lewis  O.  Parker,  or  creditors  of 
tbe  estete  of  Hiram  W.  Parker  and  Elmlra 
T.  Parker,  the  ancestora  fnun  whom  tiie 
property  waa  inherited.  When  tbe  contest 
began  twtween  tbe  creditors  of  Lewis  C 
Parker  and  Mande  Lord  Paricer,  tbe  plalntlfl 
In  this  suit  waa  ready  with  an  affidavit  and 
d^altion  tending  to^dgfr-t^trl^  had  con- 
veyed the premsies  now inaiqraie  to  Maude 
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Lord  Parker  for  a  caab  conalderatlon,  and 
tbat  no  Indt-'btedoess  existed  between  blm 
lod  bis  brother.  Lewis  C  Parker.    In  the 
present  ease  be  testifies  tbat  he  erecnted  the 
deed  to  Lewis  G.  Parker,  and  that  the  first 
name  of  his  brother  was  written  In  pencil, 
and  that  this  name  was  subsequently  erased 
from  the  deed  and  the  name  of  Maude  Loi-d 
Parker  inserted.   We  do  not  doubt  that  the 
litter  statement  Is  true,  and  that  the  former 
amdavlt  and  d^w^tlon  were  false,  but  it 
clearly  appears  from  the  correspondence  be- 
tween these  brothers  that  the  present  plain-  | 
tiff  knew  the  object  of  having  the  first  fiame  j 
of  his  brother  written  In  pencil,  and  knew  j 
that  his  brother  was  going  to  erase  It  and  | 
insert  the  name  of  some  one  else  in  Its  stead  ; 
for  the  purpose  of  defrauding  treditors.  One 
vbo  ajMwars  with  bis  bauds  grimed  to  the 
Trists  by  such  dubious  transactions  de- 
serves no  consideration  from  a  court  with  a 
cousclence. 

It  is  therefore  recommended  that  the  judg- 
ment of  the  district  court  be  affirmed. 

AUE8  and  HASTINGS,  CC,  concur. 

FEB  OUBIAM.  The  conclualons  reached 
by  the  Commisslonera  are  approved,  and,  it 
■ppeariDg  that  the  adoption  of  the  recom- 
mendations made  will  result  in  a  right  de- 
dslon  of  the  cause,  it  is  ordered  tbat  the 
lodgment  of  tlie  district  court  he  affirmed. 

CITY  OP  SOUTH  Oi^UBA  v.  TAYU>R.* 
Qtaprone  Oovrt  of  Ncbradu.  July  S,  1908.) 

ITUNICIPALITIBS— DEFECrrVE  STREETS— CON- 
TRIBUTOBT  NBOUGENCB-QDBSTION  FOR 
JURT— INSTRUCTIONS— VARIANCE. 

1.  That  one  injured  in  consequence  of  a  de- 
fect fn  a  street  bad  knowledge  of  the  d^ect 
beforehand  does  not  per  «e  establlBh  negligence 
OD  his  part,  but  ordinarll;'  is  merely  one  of  the 
ctrcmnstaDceB  to  be  taken  into  account  by  the 

Jury  in  determining  whether  there  was  a  lack  of 
lae  care. 

2.  On  the  faets  shown  in  the  <vlaloai  held, 
that  the  9ue«tioo  of  eontribntory  ne^iience  was 
for  the  jury. 

3.  It  Is  not  error  to  refuse  an  Instrnctlon 
tendered,  when  the  lame  groimd  is  covered 
I7  an  instruction  given  by  tiie  conrt  on  Its 
•wu  motion. 

4.  Becord  examined,  and  held  that  there  Is  no 
Taiiance  between  the  allegations  and  proof,  and 
that  the  var^ct  ia  snstamed  by  aufflclmt  evl- 
dence. 

Commlsslonen^  Opinion.  Department  No. 
1  Error  to  District  Ooiut,  Douglas  Goonty; 
Sstelle,  Judge. 

''Not  to  be  officially  reported." 

Action  by  Jolm  W.  Taylor  against  the  dty 
of  South  Omaha.  Judgment  for  plaintiff,  and 
aefendont  brings  error.  Affirmed. 

A.  H.  Hurdock,  for  plaintiff  in  error. 
James  H.  Keir  and  Martin  Langdon,  for  de- 
fendant in  HTor. 

"BehMrlng  Aenled  October  21,  IMS. 
*  1.  Sm  KnnlGlpal  Corporations,  voL  SS,  Cent  IMg. 
HOT.  ^ 
96  N.W.-14 


ALBEBT,  C.  This  is  an  action  for  dam- 
ages for  personal  injuries  alleged  to  have 
been  suatained  by  the  plaintiff  by  reason 
of  the  defective  condition  of  certain  side- 
walks of  the  defendant  city.  Tlie  petition 
Is  in  the  usual  form,  and  doea  not  require 
further  attention  at  this  time.  The  answer, 
among  other  things,  contained  a  denial  of 
^he  Injuries,  and  allesntlons  showing  con- 
tributory negligence  ou  the  part  of  the  plain- 
tiff. The  affirmative  matter  In  the  answer 
'8  denied  in  the  reply.  There  was  a  verdict 
and  judgment  for  the  plaintiff,  and  the  de- 
fendant brings  error. 

The  principal  complaint  of  the  defendant 
is  based  on  the  refusal  of  the  court  to  give 
certain  instructions,  the  first  of  which  Is  as 
follows:  "The  Jury  are  Instructed  that  the 
evidence  In  this  case  sliows  that  the  plain- 
tiff herein  knew  of  the  defect  in  the  side- 
walk complained  of,  If  It  existed,  before  the 
reception  of  his  Injuries,  and  tbat  tbe  evi- 
dence of  both  plaintiff  and  defendant  shows 
that  there  was  sufficient  space  In  good  con- 
dition on  each  side  of  said  walk,  and  that 
the  plaintiff  might.  In  use  of  ordinary  care 
and  prudence,  have  passed  over  the  defect, 
and  thus  avoided  injury  to  himself;  and 
yon  are  further  Instructed  ttiat,  by  falling  to 
use  the  way  thus  open  to  him  to  pass  around 
the  defect,  tbe  plaintiff  herein  did  not  use 
ordinary  care  In  passing  over  the  defect,  by 
reason  of  which  he  was  guilty  of  contribu- 
tory negligence,  and  your  verdict  must  be 
for  the  defendant."  By  the  tender  of  the 
foregoing  instruction,  the  defendant  asked 
the  court  to  say,  as  a  matter  of  law,  that 
the  plaintiff  wan  guilty  of  contributory  neg- 
ligence, and  to  withdraw  that  question  from 
the  jury.  Ordinarily  the  question  of  negli- 
gence te  for  the  jury,  and  It  becomes  a  ques- 
tion of  law  only  when  the  t&cts  are  undis- 
puted, there  Is  no  conflict  in  the  evidence, 
or  when  but  one  reasonable  inference  Is  to 
be  drawn  from  the  undisputed  facts.  Guth- 
rie V.  M,  P.  K.  Co.,  51  Neb.  746,  71  N.  W. 
722,  and  cases  there  dted.  It  ie  true,  tn  this 
case,  it  Is  undisputed  that  the  plaintiff  had 
known  of  the  defective  condition  of  the  side- 
walk, and  of  a  space  at  the  iride  where  he 
could  have  passed  safely  long  before  the  ac- 
cident occurred.  But  the  accident  occurred 
In  the  nighttime,  and  when  there  was  snow 
on  the  ground,  which  was  l>elng  blown  about 
and  into  drifts  by  a  considerable  wind. 
There  Is  evidence  tending  to  show  that  the 
plaintiff  was  on  the  lookout  for  the  defect 
which  occasioned  the  Injury,  but,  owing  to 
the  darkness,  the  snow,  and  the  condition  of 
tbe  weather,  be  miscalculated  the  distance, 
and  stepped  into  the  opening  before  be  was 
aware  of  its  proximity.  In  view  of  ^ese 
facts,  ve  do  not  think  it  can  be  justly  claim- 
ed tliat  the  only  reasonable  inference  Is  that 
the  plaintiff  was  guilty  of  negligence. 
Knowledge  of  tbe  e^dstence  ^a  defect  In 
a  street  doea  not,  InDtof|f,b4t§^©a(B(|H- 
gonce  on  the  part  of  I  traveler  wboQa  tn- 
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Jnred  in  conseQnence  of  sncb  defect  Neb. 
TeL  Co.  T.  Jones,  60  Neb.  896,  83  N.  W.  19T. 
That  a  trareler  voluntarily  attemptB  to  pass 
along  a  highway,  with  knowledge  of  some 
defect  therein,  la  not  ordinarily  conclnslre  evi- 
dence of  a  want  of  due  care,  but  is  merely 
one  of  the  clrcnmstances  to  be  taken  Into  ac- 
count by  the  jury  in  determining  whether  he 
exercised  such  care  as  a  reasonably  careful 
and  pmdent  man  would  have  exercised  un- 
der like  circumstances.  Elliott  on  Roads  & 
Streets  (2d  Bd.)  {  636.  Whetber  the  pUtlntlff 
in  the  present  case  exercised  due  care  was 
clearly  a  question  for  the  Jury,  and  the  court 
properly  refused  to  withdraw  that  question 
from  their  consideration. 

It  also  complains  of  tbe  refusal  of  the 
court  to  give  the  following  instruction:  "The 
Jury  are  instructed  that  a  person  has  no  right 
knowingly  to  expose  himself  to  danger,  and 
then  recover  damages  for  that  which  he 
might  have  avoided  by  the  use  of  reason- 
able precautions;  and  if  the  jury  believe 
from  the  evidence  that  there  was  a  defect  In 
the  sidewalk,  and  that  It  was  dangerous,  and 
that  plaintiff,  before  and  at  tbe  time  of  tbe 
allege^  injmr,  knew  of  the  defect  of  the 
sidewalk,  and  knew  that,  by  passing  over 
that  part  of  tbe  sidewalk  apace  immediately 
west  of  the  alleged  defect,  he  could  have 
avoided  all  danger  to  himself,  you  will  take 
that  knowledge  into  consideration  In  arriving 
at  a  verdict,  and.  If  you  believe  that  by  the 
exercise  of  ordinary  care  and.  prudence  the 
plaintiff  might  have  avoided  injury  by  pass- 
ing over  the  ground  on  either  side  of  the  de* 
feet,  then  you  will  find  for  the  defendant." 
As  a  generul  statement  of  the  taw  applicable 
to  the  facts  In  this  case,  we  think  the  fore- 
going Instruction  is,  perhaps,  correct  But 
tbe  Instruction  leaves  It  somewhat  Indefinite 
as  to  what  facts  would  excuse  the  plaintiff 
for  his  failure  to  imss  to  one  side  of  the  de- 
fective portion  of  tbe  walk.  Had  it  been  giv- 
en, it  would  have  been  proper  fwr  the  court 
to  Indicate,  as  far  as  the  evidence  would  Jus- 
tify, what  facts  would  excuse  such  falliu% 
The  court,  on  Its  own  motion,  gave  the  fol- 
lowing Instruction:  "Tou  are  instructed  that 
tbe  testimony  of  tbe  plaintiff  discloses  that 
at  the  time  of  the  alleged  Injury  he  was 
familiar  with  the  sidewalk  at  the  place  wb^e 
he  alleges  that  Injury  occurred,  and  was  fa- 
miliar with  the  existence,  nature,  character, 
and  extent  of  the  alleged  defect  therein,  and 
that  he  frequently  passed  over  and  about 
said  defect  shortly  before  the  date  cm  which 
the  injury  is  allied  to  have  been  sustained. 
Tou  are  further  instructed  that.  In  the  light 
of  this  testimony  on  the  part  of  the  plaintiff 
herein,  the  plaintiff  cannot  recover  In  this 
case  unless  he  has  proven  to  you  by  a  pre- 
ponderance of  the  evidence  that  at  the  time 
of  or  Immediately  before  receiving  the  in- 
Jury,  if  he  did  receive  an  Injury,  his  atten- 
tion was  momentarily  attracted  elsewhere^ 
and  In  tlils  moment  of  forgetfulness  be  re* 
celved  the  Injury,  or  that  tlie  d^ect,  if  any. 


was  so  obscured,  bidden,  or  covered  by  dar 
ness  or  otherwise  that  be  was  deceived,  mi 
taken,  or  misled,  and  while  so  mlstakai,  il 
ceived,  or  misled,  and  while  In  the  exerd 
of  ordinary  care,  he  received  the  injury 
which  be  complains.**  A  comparison  of  t 
foregoing  Instruction  with  the  second  instn 
tion  tendered  by  the  defendant  will  disctc 
that  the  former,  down  to  the  quallfjt 
clause,  "unless  he  has  proven,"  etc..  Is 
least  as  favorable  to  tbe  defendant  as  t 
one  tendered.  It  Is  a  familiar  rule  that  t 
refusal  of  the  court  to  give  an  Instructi 
tendered  does  not  constitute  error,  where  t 
same  ground  Is  fully  covered  by  an  instn 
tlon  given  by  the  court  on  its  own  motlt 
The  foregoing  Instruction,  down  to  the  qui 
fying  clause  mentioned,  covers  the  sa] 
ground  and  la  couched  in  as  favorable  It 
guage  as  that  tendered  by  the  defenda 
Hence  the  defendant  has  no  Just  ground 
complaint  that  the  thecny  covered  by  the 
structlon  tendered  was  not  fully  and  fall 
submitted  to  the  Jury,  unless  it  be  with  : 
gard  to  tbe  qualifying  clanse.  But  it  dt 
not  claim  that  the  Instruction  given  by  t 
court  la  erroneous,  nor  is  any  complaint  ma 
of  It  either  in  the  petition  In  error  or  In  t 
brief.  Hence  the  qualifying  clause  stands 
a  part  of  the  accepted  law  applicable  to  t 
facts  In  this  case,  Moreovw.  we  think 
was  Justified  by  the  evidence,  because 
might  reasonably  be  Inferred  therefrom  tt 
the  plaintiff's  attention  was  momentarily  i 
tracted  elsewhere  by  the  storm,  the  darkue 
snow,  or  otber'Causes,  or  that  the  defect  v 
so  hidden  by  the  daikness  or  covered  by  t 
snow  that  be  was  misled.  We  are  satlsfi 
that  the  instruction  given  is  as  favorable 
the  defendant  had  a  right  to  ask,  and  that 
was  not  error  to  refuse  tbe  second  Instn 
tlon  tendered. 

Another  reason  urged  for  the  reversal 
this  cause  is  that  there  la  a  variance  t 
twe«i  the  pleadings  and  tbe  proof  Tt 
point  Is  not  made  very  clear.  It  seems 
bo  based  exclusively  oa  the  ground  thi 
while  the  petition  riiows  that  at  tbe  pla 
where  the  Injuries  occurred  the  boards  fro 
the  sidewalk  were  taken  up  for  the  space 
from  20  to  30  feet  the  evidence  shows  th 
the  hole  or  defect  in  tbe  walk  which  caus 
tbe  injury  was  from  but  2  to  4  feet  in  wldi 
We  do  not  nnderstand  counsel  to  claim  fb 
it  would  be  necessary  to  show  a  defect 
the  exact  dimensions  alleged  In  the  petltlc 
but  rathn-  that  the  only  Inference  to 
drawn  from  tlie  petition  and  the  evidence 
that  the  injury  must  have  occurred  at  soi 
other  place  than  that  alleged  in  tiie  petltic 
We  are  unable  to  concur  In  that  view.  X 
evidence  Is  amply  sufficient  to  show  that  t 
Injury  occurred  at  tbe  point  alleged  In  t 
petition.  It  Is  true,  as  stated  by  the  defei 
ant,  that  In  order  to  permit  the  verdict  a 
Judgment  in  this  case  to  stand,  we  must  i 
cept  the  testlmoo^  '(^£beitUiUntfff  as  tr 
because  WWi^j^iSSI&VKmait  wh 
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tbe  ftceident  occurred.  It  1b  also  true  that 
tbere  was  some  alight  discrepancies  in  his 
testimoDT,  bnt  not  more  than  nsnally  occurs 
In  tbe  testimony  of  a  witness  detailing  an  oc- 
cnrraiee  of  that  kind,  apd  they  are  In  re- 
gard to  Immaterial  matters.  There  la  noth- 
ing to  Indicate  that  his  testimony  was  wlllfnl- 
\j  false  In  regard  to  any  material  point,  nor 
that  It  was  willfully  false  In  respect  to  any 
point,  for  that  matter.  He  was  before  the 
Jury,  who  heard  his  testimony,  and  bad  an 
opportnnlty  to  observe  his  demeanor  while 
testifying.  They  are  the  best  Judges  of  his 
credibility,  and  their  verdict  Is  fully  sustain- 
ed by  the  evidence. 

The  foregoing  disposes  of  all  the  points 
urged  for  a  reversal  of  the  judgment  of  the 
district  court  We  find  none  of  them  suffl- 
dent  to  that  end.  We  recommend,  therefore, 
that  the  Judgment  of  the  district  court  be  at- 
Armed. 

BABNSS  and  OLANTILUI,  CO.,  eoncar. 

PE:r  CTTRIAM.  The  conclusions  reached 
by  the  Commissioners  are  approved,  and,  it 
appeartng  that  the  adoption  <^  the  recom- 
mendationB  made  will  result  In  a  right  de- 
dsimi  of  tbe  cause.  It  Is  ordered  that  tbe 
Judgment  of  the  district  court  be  affirmed. 


CLABKSON  SAWMILL  CO.  v.  PATBICK. 
(Snpreme  Court  of  Nebraska.   Dec.  18,  1901.) 

ACTION  ON  DRAFT— ETIDKNCE. 
1.  Evidence  examined,  and  held  to  support  the 
verdict  and  judgment. 

Commissioners'  Opinion.  Department  Na 
1.  Emr  to  District  Goort;  Douglas  Oonn^; 
IMcklnson,  Jadg& 

"Not  to  be  officially  r^iorted." 

Action  by  Clarkson  Sawmill  Company 
against  A.  L.  Patrick.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.  Affirmed. 

Warren  Bwitdra,  for  plaintiff  In  error. 
Daflie  ft  Van  Dnsm,  tor  defenduit  in  error. 

DAY,  Gl  Tbe  Clarkson  Sawmill  Company 
Qonunenced  this  action  In  tbe  district  court 
of  Doaglas  county  against  A.  It,  Patrick  to 
recovCT  a  balance  alleged  to  be  due  upon  an 
accepted  draft  drawn  by  tiw  plalntlfl  and  ac- 
cepted by  the  defendant  The  draft  was  for 
the  sum  of  $635,  upon  wbicb  ttiere  bad  been 
a  payment  of  $185.  Tlie  answer  admitted 
Uie  acceptance  of  tbe  draft  and  the  payment 
ot  $135,  as  alleged  In  the  petltlou,  but  by 
way  of  defense  charged  tltat  on  October  28» 
18M,  the  defendant  oecnted  and  delivered 
to  tbe  plaintiff  bis  promlaswy  note  for  $500, 
dne  tbree  years  after  date,  aecored  by  a 
mortgage  npmi  real  esta^  and  that  tlie  same 
w«c  acc^ted  by  the  plaintiff  in  fnU  satla- 
fkction  and  payment  of  tb»  debt  sued  xtpoa. 
The  reply  was  a  general  denial.  Tbe  trial 
resulted  In  a  verdict  in  favor  of  tbe  defends 


ant  upon  which  judgment  was  rendered,  to 
review  which  the  plaintiff  has  brought  tbe 
case  to  this  court  on  error. 

The  principal  error  complained  of  Is  that 
the  verdict  Is  not  sustained  by  sufficient  evi- 
dence, and  is  contrary  to  law.  The  evidence 
discloses  that  In  OctobH*,  1894,  the  defendant 
was  financially  embarrassed,  aod  unable  to 
pay  bis  creditors,  some  of  whom  'were  press* 
Ing'  him  for  payment  of  their  claim.  On  Oc- 
tober 23,  1894,  La  order  to  avoid  threatened 
litigation,  and  seemingly  prompted  by  the 
best  of  motlTes,  he  attempted  to  make  an 
adjustment  with  a  number  of  his  creditors 
by  executing  to  them  notes  and  giving  se- 
curity, and  thus  securing  to  himself  an  exten- 
sion of  the  time  of  payment  Among  others, 
he  executed  a  note  In  favor  of  the  plaintiff 
for  $500,  due  and  payable  October  23,  1897, 
secured  by  a  second  mortgage  upon  real  es- 
tate situated  In  the  dty  of  Omaha,  and  de- 
Uvored  the  same  to  Rich  &  Sears,  a  firm  of 
attorneys,  who  liad  other  claims  In  their 
hands  against  the  defendant,  for  the  purpose 
of  obtaining  security.  These  attorneys  noti- 
fied the  plaintiff  by  wire  that  their  claim  bad 
been  secured  by  a  real  estate  mortgage,  and 
requested  the  plaintiff  to  ratify  tbelr  action. 
The  plaintiff  replied  to  this  communication 
that  Its  matters  were  wholly  In  the  hands  of 
Mr.  Cady,  and  to  advise  with  him.  A  con- 
ference was  had  between  the  attorneys  and 
Mr.  Cady  with  reference  to  the  security,  and, 
while  tbe  security  was  not  considered  suffi- 
cient for  some  reason,  as  tbe  witness  express- 
ed It  "the  matter  was  rather  left  hanging  in 
the  air,  and  the  papers  left  in  my  posses- 
sion." On  November  19,  1894,  Rich  &  Sears 
sent  the  mortgage  to  the  plaintiff,  and  sug- 
gested that  the  plaintiff  execute  a  release  to 
Patrick,  and  also  made  the  suggestion  that 
If  It  continued  to  hold  the  mortgage  unre- 
ieased,  Patrick  might  insist  that  the  note  and 
mortgage  were  accepted  In  payment  of  the 
claim.  In  response  to  this  letter  the  plain- 
tiff replied  as  follows:  "Your  favor  of  the 
19th,  incloslug  mortgage,  which  yon  ask  ns 
to  release,  rec^ved,  aad  both  have  been  re- 
ferred to  Mr.  H.  C.  Cady,  of  your  place,  who 
Is  our  agent  In  the  mattCT.  Ton  may  confer 
with  blm,  and  see  what  he  cares  to  do  about 
executing  release."  The  record  also  shows 
that  some  months  afterwards  Cady  Informed 
the  defendant  that  he  proposed  to  hold  tbe 
mortgage  for  what  it  was  worth.  While  the 
testimony  offered  was  not  clear  and  direct 
that  the  plaintiff  had  accepted  the  note  in  full 
settlement  of  tbe  debt  represented  by  tbe  ac- 
ceptance, there  was.  In  our  opinion,  sufficient 
to  warrant  the  Jury  in  so  finding. 

We  therefore  recommend  that  the  Judg- 
ment of  the  district  court  be  affirmed. 

HASTINGS  and  KIBKPATBiCK,  00^ 
concur. 


Affirmed. 
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OLBLAND  «t  aL      ANDERSON  et  al. 

(Supreme  Court  of  Nebraska.  Jaly  8,  1903.) 

BANKRUPTCY— PROPBRTY— INTEREST  IN 
PENDING  SUIT. 

1.  Where  the  state  statutes  make  a  distinc- 
tioa  between  a  plaiDtlS'i  interest  in  *  pending 
action  aud  his  cause  of  action  before  suit 
brought,  malcing  the  one  assignable  in  cases 
vhere  the  other  is  not,  the  interest  of  a  banlt- 
rupt  iu  a  pending  action,  which  he  might  sell 
and  assign,  und  of  which  his  crediton  might 
obtain  the  benefit  on  administraticm  of  his  es- 
tate. Is  to  be  held  "prop»ty,"  within  the  pur- 
view of  snbdirision  6,  S  TO,  of  the  national 
bankrqptcj  act  (Act  July  1.  18SS.  c.  541.  30 
Stat  566  lU.  8.  Comp.  St.  1901,  p.  3461]}. 
rather  than  a  "right  of  actioD,"  oaaer  ■ubdi- 
Tfsioii  a 

(Syllabos  bj  tbt  Court) 

Petition  for  rehearing  denied. 

For  former  opinion,  see  92  N.  W.  306L 

FOUND,  a  The  facts  are  stated  at 
length  in  the  former  c^lnlon.  It  maj  be 
desirable,  however,  to  restate  briefly  the 
particular  drcmnstances  out  of  which  the 
point  arsued  upon  this  rehearing  arises.  An- 
derson had  a  cause  of  action  for  injury  to  bis 
bnslness,  under  section  11,  c.  91a,  Oomp.  St, 
against  some  seven  joint  tort  feasors.  He 
brought  an  action  against  three  of  ttiem. 
Fending  the  action  he  became  bankrupt 
and  listed  his  interest  therein  among  bis  as^ 
sets.  In  'consequence.  It  was  sold,  along 
with  his  other  proper^,  and  the  pmwhaser 
made  a  settlement  with  the  defendants.  Aft- 
erwards be  brought  the  present  aotlon  against 
the  otb»  four  tort  feasors,  who  set  up  tbe 
settlement  and  satisf  sction  In  bar.  The  qoes- 
tion  Is  whether  tbe  interest  of  tbe  bankrupt 
in  tbe  pending  action  passed  to  tbe  trustee, 
and  thence  to  tbe  purchaser,  so  as  to  eup 
able  the  latter  to  make  a  settlement. 

Section  70  of  the  natloiul  bankruptcy  act 
(Act  July  1,  1898.  c.  541,  80  Stat  503  [U.  S. 
Comp.  St  1901,  p.  3451]),  by  which  this  ques- 
tion must  be  determined,  is  not  entirely 
clear.  While  donbtless  Intended  to  cover 
everything  of  value  which  ought  to  be  ap- 
plied  upon  tlie  claims  of  creditors.  It  does 
so  In  a  somewhat  dumay  and  confused  form, 
which  makes  construction  difficult  It  pro- 
vides that  tbe  trustee  shall  be  vested  with 
the  title  of  the  bankrupt  to  "all  (1)  documents 
relating  to  his  property;  (2)  Interests  In  pat- 
ents, patent  rights,  copyrights,  and  trade- 
marks; (S)  powers  which  he  might  have  exec^ 
cised  for  his  own  benefit,  but  not  those  which 
be  might  have  exercised  for  some  other  per- 
son; (4)  property  transferred  by  him  In  fraud 
of  bis  creditors;  (5)  property  which  prior  to 
Che  filing  of  the  petition  be  could  by  any 
means  have  transferred  or  which  might  have 
been  levied  upon  and  sold  under  Judicial 
process  against  bim:  provMed,  that  when 
any  bankrupt  shall  have  any  insurance  policy 
which  has  a  cash  surrender  value  payable  to 
himself,  bis  estate,  or  personal  representa- 
tlves,  he  may,  within  thirty  days  after  tbe 


cash  surrender  value  has  bem  ascertained 
and  stated  to  tbe  trustee  by  the  company  is- 
suing the  same,  pay  or  secure  to  the  trustee 
the  sum  so  ascertahied  and  stated,  and  con- 
tinue to  bold,  own,  and  carry  su<^  policy 
free  from  tbe  claims  <tf  tbe  creditors  partic- 
ipating in  the  dlstzlbntim  of  his  estate  un- 
der the  banknqitf^  proceedings^  othwwise 
the  policy  shaU  pass  to  the  trustee  as  assets; 
and  (6)  rights  of  action  aridng  upon  caa- 
tracts  or  from  tbe  unlawful  taking  or  de- 
tention of,  or  injury  to,  his  property." 

We  have  no  doubt  that  Anderson's  right 
of  action  against  Iddhigs,  BIrge.  and  Field, 
before  suit  brought,  would  not  have  passed, 
and  that  his  cause  of  action  against  the  de- 
fendants in  the  present  action  did  not  pass, 
to  the  trustee.  Subdivision  6  clearly  applies 
In  each  ease,  and  as  the  right  of  action  did 
not  arise  upon  contract,  nor  from  the  on* 
lawful  taking  or  detention  of  or  injury  to 
the  bankrupt's  property,  tbat  subdlTlalon 
leaves  it  in  the  bankrupt  But  the  question 
remains  whether  the  interest  of  Andersoo 
In  tbe  action  pending  against  Iddtngs,  BIrge, 
snd  Field,  at  the  time  be  became  a  bank- 
rupt as  dlstlngDished  from  his  right  of  ac- 
tion bofore  he  bronght  suit,  comes  within 
the  purview  at  subdivision  S,  <»:  is  Ukavrlae 
to  be  governed  by  said  subdivision  6.  Ordi- 
narily we  i^ould  consider  the  one  as  stand- 
ing xqxm  the  same  ground  as  tbe  other.  The 
Code,  however,  makes  a  dear  and  In^ortant 
distinction  between  them;  the  Interest  of  a 
plaintiff  In  a  pending  action  surviving  and 
paaslug  to  tbe  penwnal  representntlve.  so  as 
to  be  available  to  creditors,  and  hence  be- 
coming assignable  and  sahible,  In  many  cases 
where  the  cause  of  action  before  suit  brought 
would  abate.  It  would  be  an  anomaly  In- 
deed If  creditors  of  an  estate  could  take  ad- 
Tsntage  of  rights  not  available  to  creditors 
of  a  bankrupt.  A  construction  which  would 
produce  such  an  anomaly  should  be  avoided 
If  possible.  We  must  look  to  tbe  state  law 
to  see  what  the  bankrupt  might  "by  any 
means  have  transferred."  Looking  to  the 
laws  of  this  state,  and  finding  that  the  In- 
terest In  the  pending  suit  here  in  oontrovo^ 
was  transferrable,  and  that  our  laws  dla- 
tlnffulshed  It  from  a  right  of  action  not  In 
suit.  It  would  seem  that  this  distinction 
should  be  borne  in  mind  In  construing  tbe 
general  language  of  the  federal  statute, 
which  was  meant  to  be  adjusted  to  the  many 
and  diverse  local  laws  and  statates  of  the 
several  states  of  the  Union,  so  as  to  subject 
all  of  the  debtor's  estate,  not  exempt  or 
otherwise  beyond  the  reach  of  creditors,  to 
the  payment  of  bis  debts.  We  Qilnk,  there- 
fore, that  where  tbe  state  statutes  make  a 
distinction  between  a  plaintUTs  Interest  In 
a  pending  action  and  his  cause  of  action  be- 
fore suit  brought;  making  tbe  one  asalgn- 
able  In  cases  whm  the  other  Is  not;  tbe  In- 
terest of  a  bankrupt  !n^  pending  action, 
which  he  might  flgU^^Q^rjgle'  wblcli 
his  creditors  mignt  obtain  the  owefit  on  ad- 
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ministration  and  dletrlbutlon  of  his  estate, 
Ui  case  of  bis  death,  is  to  be  beld  "property," 
wftbin  the  purview  of  sabdlvision  S,  rather 
than  a  "riglit  of  action."  under  sobdivlsion 
&  It  mar  be  said  that  Biit)divIsIon  S  must 
be  limited  in  meaning  to  tanslble  or  cor- 
poreal property,  by  reason  of  the  context, 
since  subdlTisIons  2,  3,  and  6  relate  to  par- 
ticular species  of  incorporeal  or  intangible 
property.  But  aubdlTlsl^m  B  contains  a  pro- 
TlBo  as  to  policies  of  life  Insurance  which 
Motives  this  conduction,  and  many  valu- 
able rights  and  spedea  of  intangible  property 
hare  beeii  held  to  come  witMn  Its  purview. 
Id  re  Gaylord  (D.  a)  Ul  Fed.  717;  In  re 
WeliiD.  113  Fed.  I8d,  51  O.  a  A.  151;  In  re 
Page.  46  C.  a  A.  160.  107  Fed.  89.  58  L.  R. 
A.  94;  Moses  v.  Travelers'  Ins.  Co.  (N.  J. 
Err.  &  App.)  48  Atl.  720;  In  re  SlInglufT  (D. 
C.)  106  Fed.  154;  Waldron  v.  Becker.  33  Ulsc. 
Rep.  182.  68  N.  Y.  Sapp.  402. 

We  therefore  recommend  that  the  former 
Judgment  be  adhered  ta 

DUFFIB  and  KIRKPATRICK.  00.,  oon- 
eur. 

PER  OCRIAM.  For  the  reasons  stated  In 
the  for^^lng  opinion,  the  former  Judgment 
of  this  oourt  is  adhered  to. 


ROSSO  T.  MILWAUKEE  HARVESTER 

CO. 

(Supreme  Court  of  Nebraska.   Dec.  18,  1801.) 

SAUB—WABRANTT— ACTION  FOB  BREACH— 
APPEAU 

1.  Evideoce  examined,  and  held  infacleot  to 
tcf^ain  the  fiadinga  of  the  trial  court. 

2.  Where  the  evideace  BQstains  the  flndiogs, 
and  the  findings  niBtaio  a  formal  judgment  ren- 
dered thereon,  such  judgment  will  not  be  re- 
versed because  of  an  erroneoos  couclaaioo  of 
law  deduced  from  the  findings  of  fact,  such  con- 
clusion being  merely-  an  npreasion  of  opinion 
b7  the  trial  court. 

CommissionerB'  Opinion.  Department  Na 
3.  Error  to  District  Court  Buffalo  Oounty; 
Sullivan,  Judge. 

"Xot  to  be  officially  reported." 

Action  by  Fred  O.  Rosso  against  the  Mil- 
waukee Harvester  Compauy.  Judgment  for 
defoidant,  and  plaintiff  brings  error.  Af- 
firmed. 

Dryden  ft  Main,  for  plaintiff  In  error.  H> 
M.  Sinclair  and  F.  M.  Hallowell,  for  defend- 
ant in  eiror. 

AUBERT,  a  lo  1881  the  plaintiff  agreed 
to  buy  a  blndor  of  the  defendant  on  condi- 
tion that  It  would  do  good  woA.  Witti  that 
understanding  the  binder  was  delivered  to 
him.  Aftw  the  harvest  of  that  season  was 
over,  when  called  upon  to  settle  for  the  ma- 
chine, he  expressed  some  dlssatisfoction  with 
Its  work.  Some  negotiations  followed,  which 
resnlted  in  a  reduction  of  fS  on  the  price  of 
the  machine,  and  the  execution  of  a  contract 
In  writing  between  the  parties,  of  which  the 


following  Is  a  copy:  "Kearney,  Neb.,  Aug.  4, 
1884.  This  is  to  certify  that  I  have  agreed 
with  Fred  Rosso  of  Prairie  Center,  that  the 
Milwaukee  binder  settled  for  this  date  does 
not  do  good  work  so  far  as  the  cutting  of  the 
grain,  it  did  not  cut  the  grain  clean  and  I 
have  agreed  to  make  It  do  first  class  work  in 
the  season  of  1685,  and  if  it  cannot  be  made 
to  do  good  work  a  new  binder  will  be  given 
in  place  of  it  or  the  last  two  notes  returned. 
[SIg.]  Milwaukee  Harvester  Co.,  by  G.  D. 
Ayrea,  Agt." 

This  action  was  brought  by  the  plaintiff  to 
recover  for  an  alleged  breach  of  said  con- 
tract The  court  to  which  the  case  was  tried 
made  the  ftdlowlng  findings  of  fact:  "The 
court  flnds^  as  a  matter  of  fact,  that  the  only 
trouble  the  plaintiff  had  with  the  machine, 
and  which  the  machine  failed  to  work  dur- 
ing the  first  year,  or  1884.  was  that  it  didn't 
leave  smooth  stubble  and  dragged  down  the 
grain  to  some  extent,  and  left  a  small  part 
of  the  grain  uncut;  that  In  every  other  re- 
spect the  machine  worked  perfectly  the  first 
year;  that  at  the  lime  the  settlement  was 
made,  on  August  4,  1884,  and  the  notes  giv- 
en, that  this  was  the  only  thing  concerning 
which  the  plaintiff  made  any  complaint  or 
found  fault  with,  and  at  that  time  he  made 
no  complaint  or  found  any  fault  that  the 
machine  did  not  bind  well,  or  that  it  clogged 
up,  or  sometUng  caught  and  stopped  it;  that 
because  of  this  difficulty  In  not  cutting  the 
grain  clean,  the  defendant.  In  making  settle- 
ment witii  plaintiff,  threw  off  the  sum  of  five 
dollars,  and  entered  into  a  contract  in  re- 
gard to  that  defect  that  he  would  mak^  the 
machine  work  all  right  and  perfectly,  and 
that,  so  far  as  this  cause  of  complaint  Is 
concerned,  tbe  maclilne  did  work  perfectly 
thereafter;  that  the  cause  of  the  machine's 
cloggli4[  op,  ot  the  cause  ct  tba  machinery's 
failure  to  work,  was  from  the  wearing  of  the 
machlno^  about  the  binding  part,  and  not 
because  of  any  difficulty  or  defect  in  tbe  man- 
ufacture; that  at  the  beginning  of  tbe  sea- 
son of  1885,  before  tbe  maclilne  became  bad- 
ly worn,  it  did  do  good  work  in  every  re- 
spect" 

From  tile  foregoing  findings  the  court  de- 
duced the  following  conclusion  of  law:  *'As 
a  mntter  of  law,  the  court  concludes  tbe 
contract  was  a  guaranty  only  against  the 
difficulty  complained  of  by  the  plaintiff,  to 
tbe  agent  of  the  defendant,  at  the  time  of 
the  contract  of  August  4th  was  made,  and 
was  not  a  guaranty  against  any  other  diffi- 
culty or  failure  to  work,  and  that  the  writ- 
ten contract  did  not  guaranty  against  the 
alleged  clogging  up  of  the  machine."  A  Judg- 
ment in  due  form  In  favor  of  the  defendant 
was  rendered  and  the  plaintiff  brings  the 
case  here  on  error. 

It  Is  urged  that  the  findings  of  tbe  court 
are  not  sustelned  by  sufficient  evidence.  As 
to  tbe  first  and  second  findings,  we  do  not 
deem  it  necessary  to  examlne^e  record  to 
determine  that  poii0igi^g^fl^E£,©0gl@ew 
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of  Qie  esse,  the  thlid  finding  alme  It  snffl- 
dfint  to  sustftlD  the  Judgment  Bj  tbe  terms 
of  the  contract,  tbe  defendant  bound  Itself 
to  make  the  binder  do  good  work  In  1895. 
This  was  not  a  contract  to  keep  It  In  repair, 
nor  to  Indemnify  the  plaintiff  against  the 
wear  and  damage  Incident  to  Its  use,  bnt  to 
oTfficome  the  defects  resulting  from  Its  faulty 
construction.  The  third  fluding,  in  effect.  Is 
a  finding  that  the  defendant  performed  its 
part  of  the  contract,  as  ttiiis  Interpreted;  In 
other  words,  that  there  was  no  breach  of  con- 
tract But  the  plaintiff  insists  that  this 
finding  Is  not  sustained  by  sufficient  evidence. 
We  think  otherwise.  Among  other  items  of 
evidence  that  would  warrant  this  findli^.  Is 
the  clear  and  unequlTocsl  statement  of  the 
plahitiff.  In  writing,  given  July  14,  1895,  to 
the  effect  that  tbe  machine  had  been  adjust- 
ed and  operated  to  bis  entire  satisfaction. 

It  is  urged  that  tbe  court  erred  In  its  con- 
dnalon  of  law.  But  we  think  It  will  not  be 
contended  that,  where  the  evidence  sustains 
tbe  findings,  and  the  findings  sustain  the 
judgment,  such  judgment  Bhoold  be  reversed 
for  the  expression  of  an  erroneous  opinion  by 
the  trial  court  of  tbe  1^1  conclusions  to  be 
drawn  from  the  facts  found. 

We  recommend  that  the  judgment  of  the 
district  court  be  affirmed. 

AMES  and  DUFFIB,  (XX,  eoncnr. 

AflHrmed. 

PHCBNIX  MT7T.  LIPS  INB.  GO.  T. 
BPABK8. 

(Supreme  Cionrt  of  Nebraska.  Dec  18, 1901.) 

FOSBCLOSURB  6 ALB— OBJECTIONS  TO  CON- 
FIRMATION. 

1.  Objections  made  to  the  confirmation  of  a 
sale  examined,  and  Aeld  Insnffideot 

Commissioners'  Opinion.  Department  N& 
8.  Appeal  from  District  Court,  Buffalo  Oovn- 
ty;  Sullivan,  Jn^;a. 

"Not  to  be  officially  reported." 

Action  by  the  Phoenix  Mutual  Life  Insur- 
ance Company  against  James  A.  Sparks. 
Judgment  for  plaintiff,  and  defendant 
peals.  Affirmed. 

B.  O.  Hostetler,  for  appellant  Wm.  aas- 
lin,  Saml.  J.  Tnttle^  and  Tlbbets  Bros,  ft 
Morey»  for  appelleew 

DUFFIE,  C.  This  is  an  appeal  from  an 
order  of  the  district  court  confirming  a  sale 
of  real  estate  made  upon  a  decree  of  fore- 
closure. All  the  points  discussed  In  the  brief 
of  appellant  have  been  determined  by  this 
court  In  former  decisions,  with  two  excep- 
tions, to  which  we  will  now  call  attention. 
It  is  objected  that  the  notice  of  sale  does  not 
state  the  county  in  which  the  land  Is  situated. 
A  description  of  tbe  land  as  contained  hi  the 
notice  Is  as  follows:  "Lots  number  seven 
<7),  eight  (8).  nine        and  ten  (10),  In  sec- 


tion six  (8),  In  twelve  (12),  range  idxteen  (16)  j 
west,  of  the  dtfa  P.  M."  Land  Is  frequently 
described  saving  the  section  or  particular 
part  ot  the  sectton,  followed  by  the  township 
and  range  In  nnmnala,  for  example:  "South- 
west quarter  (^  of  section  ten  (10),  in  12-- 
16."  This,  to  every  one  acquainted  with  gov- 
ernmental surrey  of  lands,  would  clearly  ior 
dlcate  that  the  southwest  quarter  (^  of  sec- 
tion ten  (10),  in  township  twelve  (12).  of 
range  slxtem  (10),  was  totended.  We  do  not 
think  tiut  ttie  description  was  so  defective 
that  prejudice  to  tbe  defendant  will  be  pre- 
sumed. In  the  absence  ot  an  afflrmaUve  show- 
ing. 

It  Is  next  urged  tliat  the  decree  <a  fore- 
closure was  entoed  at  an  Impossible  term  ot 
court,  namtiy,  at  an  adjournment  of  the 
Septmber,  180^  term,  held  in  January,  1697. 
The  decree  mer^  ledtes  the  date  of  Its  ren- 
dltton,  and  does  not  state  the  term  at  which 
it  was  entered.  Thm  is  no  evidence  In  the 
record  to  support  the  contention  of  tbe  appel- 
lant, except  a  recital  made  by  the  clerk  In 
tbe  order  ot  sale  Issued  by  him.  We  cannot 
accept  a  recital  of  the  clerk  as  evidence  that 
the  court  entered  a  decree  at  a  t«iu  illegally 
convened  and  hdd.  Brery  presumption  is 
In  foTor  of  tbe  regularity  ot  tbe  proceedings 

the  court  and  a  men  recital  made  1^  tbe 
cleric,  and  which  was  not  required  by  any 
statute  or  rule  ot  practice,  cannot  ovocome 
such  presumption.  Neither  are  we  prepared 
to  say  that  a  term  of  court  regularly  con- 
vened in  September  may  not  continue  over 
nntll  the  succeeding  January,  provided  no 
regular  term  bad  been  appointed  to  take 
place  In  January  prior  to  that  date  of  such 
eontlnoed  or  adjourned  term.  Tbe  decree  In 
this  case  la  fair  upon  Its  face.  We  cannot 
see  from  an  Inq^ection  of  tbe  decree  that  It 
was  entered  at  a  turn  Illegally  convened  or 
beld.  Sucta  being  the  case,  the  defendant  If 
be  bad  objections  to  nrg^  shoold  hare  taken 
an  appeal  from  tbe  decree  Itself.  We  find  no 
error  In  the  record. 

We  theretore  recommend  tbe  afflrmance  of 
die  decree^ 

ALBERT  and  AMB8,  OO,  ouicnr. 

Affirmed* 


BBMIS  «t  at  T.  McOLOUD  et  at 
(Supreme  Court  of  Nebraska.  July  8,  1803.) 

BRROR— QUESTIONS  RBVIBWBD. 

1.  A  plaintiff  who  has  been  defeated  npoo  a 
trial  in  the  court  below  by  a  general  finding  of 
issues  of  fact,  upon  petition,  answer,  and  reply, 
in  favor  of  his  adveraary,  and  who  prosecutes 
error  withont  having  preserved  the  evidence  la 
a  bill  of  ezceptiODs,  and  without  having  obtain- 
ed a  ruling  upon  a  motion  for  a  new  b-ial,  cao 
assign  but  one  ground  of  error  in  this  court, 
viz..  that  the  answer  does  not  state  facta  con- 
stituting a  defense  to  the  petition. 

2.  Au  assignment  of  erw  not  noticed  In  tha 
brief  wlU  be  degm^^|^^l(g^^f^ved. 
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CommtsBloners'  Opinion.  Department  No. 
L  Error  to  District  Court,  York  County; 
Sornborger,  Judge. 

"Not  to  l>e  officially  reported." 

Action  by  George  W.  Bemls  and  others 
tgalnst  Cfaflirles  A.  McCloud  and  otbera. 
Judgment  for  defendants,  and  plaintiffs  bring 
error.  Affirmed. 

Gaotge  W.  Bemla.  for  plalntlflii  In  mcor. 
f.  C  Power  and  W.  W.  Wyckoff»  for  defend- 
utt  in  emnr. 

AMES,  C.  This  Is  an  action  to  enjoin  the 
tuthorltlea  of  the  city  of  York  from  levy- 
ing a  special  assessment  npon  certain  real 
Mtate  of  the  plaintiff  to  defray  the  ex- 
pense of  building  a  sidewalk  adjacent  there- 
to and  along  certain  public  streets.  The  ac- 
tioa  was  tried  in  the  district  court  upon  Is- 
ines  Joined  by  petition,  answer,  and  reply, 
bst  the  evidence  was  not  preserved  in  a  bill 
of  exceptions;  and,  although  a  motion  for 
I  new  trial  was  filed,  it  does  not  appear  to 
bare  l>een  ruled  upon  by,  or  called  to  the 
attention  of,  the  district  court  None  of  the 
plendlngs  was  impeached,  or  sought  so  to  be, 
in  the  lower  court,  by  motion  or  by  demur- 
rer. The  court  found  both  specially  and  gen- 
erally for  the  defendants,  and  dismissed  the 
action. 

The  plaintiff  seeks  a  review  in  this  court 
bj  petition  in  error.  Under  these  clrcum- 
Btanccs.  it  was  possible  for  the  plaintiff  to 
assign  but  one  ground  of  error  in  this  court, 
Tiz.,  that  the  answer  does  not  state  facta 
constituting  a  d^ense  to  the  petition.  This 
he  has  not  done,  or,  if  his  first  assignment 
can  t)e  construed  as  equivalent  thereto,  he 
has  waived  It  by  making  no  allusion  to  it  in 
his  brief.  We  have,  however,  examined  the 
answer,  and  are  of  opinion  that  It  does  state 
a  defense,  but  do  not  feel  called  upon  to  en- 
ter npon  a  discussion  of  it 

It  is  recommended  that  the  Jndgment  of 
the  district  court  be  affirmed. 

OLDHAM  and  HASTINGS,  OC.  concnr. 

PES  CURIAM.  Tbe  conchislo&B  reached 
by  the  Commissioners  are  approved,  and.  It 
appearing  that  tbe  adoption  of  the  recom- 
mendations made  will  result  In  a  rlglit  de- 
dslon  of  tlie  canse,  It  Is  ord««d  that  tiie 
Judgment  of  I3te  district  court  be  afBrmed. 

SWOFFOBD  BBOS.  DBY  GOODS  GO.  t. 

COWGILL  et  aL 
(Supreme  Coart  of  Nebraska.    Jan.  8,  1902.) 
PARTNERSHIP— BVIDBNCB-QUESTION. 
L  Evideuce  examined,  and  held  safQoieot  to 
require  submission  to  vie  jury  of  question  of 
liability  on  tbe  part  of  defendant  in  error,  as 
partner,  in  tbe  parehase  of  the  goods  for  whotie 
price  the  action  was  brought  and  action  of  trial 
coart  Id  instructing  for  verdict  for  defendant 
therefore  erroneona. 

CommlsBioners'  Opinion.  Department  No. 
1.  Error  to  District  Court,  Phelps  County; 
Beali.  Judge 


"No?  to  be  oftlcially  reported.** 

Addon  by  Swofford  Bros.  Dry  Goods  Com- 
pany against  J.  F.  CowgUl  and  others.  Judg- 
ment for  defendants,  and  plaintiff  brings  er- 
ror. Beversed. 

Rbea  Bros.  &  Manatt  and  Bills,  Beed,  Oook 
ft  Bills,  for  plalntlfl  In  error.  Clancy  St 
Clair  and  G.  Norberg,  for  defendants  In  error. 

HASTINGS,  O.  The  question  in  this  case 
is  the  liability  of  the  defendants  Norberg  and 
J.  P.  Cowgill  for  goods  purchased  by  W.  H. 
Cowgill  and  delivered  to  him  imder  the  name 
of  J.  F.  Cowgill  &  Co.  Th«e  is  no  evidence 
against  J.  F.  CowgUl,  except  the  fact  that 
her  husband  bought  these  goods  In  her  name, 
and  put  a  bank  account  In  her  name,  and 
drew  checks  on  it  in  her  name.  There  is  no 
evidence  against  Norberg,  except  that  of  one 
of  the  attorneys  for  plaintiff,  who  testifies 
that  In  the  year  1892,  as  agent  for  Dunn  & 
Co.,  he  received  an  Inquiry  at  Holdrege,  Neb., 
as  to  the  firm  of  Cowgill  &  Norberg,  '*while 
the  business  was  carried  on  at  Tobias,"  and 
called,  he  thinks,  upon  Mr.  Norberg,  and  in 
the  conversation  *it  was  stated  that  Mr.  Nor- 
berg was  connected  with  the  business,  and  I 
BO  reported."  This  statement  was  made  in 
answer  to  the  question  as  to  wliat  the  con- 
versation was,  and  was  stricken  out  by  the 
court  as  not  responsive.  The  question  was 
repeated,  and  the  answer  was,  "My  recollec- 
tion is— the  best  that  I  can  give,  that  Is— 
Mr.  Norberg  said  they  were  carrying  on  the 
business  down  there,  be  and  the  CowgUls." 
It  appears  that  from  some  time  in  May,  1892, 
until  some  time  in  November  of  the  same 
year,  a  bank  account  was  kept  In  the  name  of 
Kort)erg,  at  Tobias;  that  the  account  was 
opened  by  W.  H.  Cowgill  in  that  name,  and 
checked  upon  by  him  in  that  name,  and  In 
his  own  name,  and  in  the  name  of  J.  F.  Cow- 
gill. It  appears  that  goods  were  ordered  by 
W.  H.  Cowgill  in  the  name  of  G.  Norberg, 
shipped  to  Tobias,  and  delivered  in  that 
name  to  W.  H.  Cowgill.  It  appears  that  on 
Octol)er  3d,  W.  H.  Cowgill  in  person  pur- 
chased the  goods  sued  for  in  this  action,  rep- 
resenting that  J.  F.  Cowgill,  his  wife,  and 
Norberg  were  partners  In  the  transaction.  It 
does  not  appear  that  either  Norberg  or  J.  P. 
Cowgill  were  during  any  of  the  time  person- 
ally at  Tobias,  or  had  any  connection  with 
the  transaction,  except  from  these  representa- 
tions of  W.  H.  Cowgill  and  the  testimony 
above  stated.  The  court  rejected  all  evi- 
dence of  the  transaction  as  to  the  purchasing 
of  the  goods  as  against  the  defendants  Nor- 
berg and  J.  F.  Cowgill.  and  instructed  the 
jury  to  return  a  verdict  for  these  two  de- 
fendants, and  one  against  W.  H.  Cowgill  for 
tbe  price  of  the  goods.  This  was  done  on 
the  ground  tliat  no  connection  on  the  part  of 
tbe  defendants  In  errw  with  the  transaction 
was  shown. 

The  sole  competent  evidenoe  ' tending  to 
show  Norberg'B  llablll^tis«:i  jfc/^^iP^^e 
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trftnsantlon  of  the  purchase  of  these  goods 
la  the  fltatement  of  James  I.  Bbea,  above 
glvCT.  There  Is  nothing  else  to  show  that 
Q.  Norberg  vas  aware  of  the  use  being 
made  of  Uls  name  at  Tobias,  more  than  100 
mllea  from  his  home.  With  considerable 
hesltatim  It  has  been  concluded  that.  In  re* 
fusing  to  sobmit  to  the  ]ui7  the  question  as 
to  Norberg's  liability  as  partner  for  these 
goods,  the  trial  court  erred,  and  that  plain- 
tiffs are  entitled  to  a  new  trial  In  this  canae. 

It  Is  recommended  that  the  Judgment  of 
tbe  district  court  be  reversed,  and  the  canae 
remanded  for  further  proceedings. 

DA.Y  and  KIBKFATBICE:,  GO^  concur. 

Beversed  and  remanded. 


WOLCOTT'S  ESTATE  v.  HoCOBMICK 

HABYESTZNO  MACH.  GO. 
(Snpr«ne  Coart  of  Nebrariia.  Jaly  S,  1903.) 

APPSAL— DISMISSAL— INCOMPLETE  TRAM- 
SCRIPT— DIRECTING  VERDICT. 

L  Defendant  in  error  appealed  from  a  judff- 
ment  rejecting  its  claim  against  tbe  plaintiff  in 
error.  The  defendant  in  error  moved  tbe  dis- 
trict court  to  dismiss  the  appeal  because  tbe 
transcript  bronsht  np  was  not  complete,  in- 
stead of  snd^nstlng  aimlDQtion  of  tbe  record. 
Beld.  that  tlie  court  had  jurisdiction,  and  did 
not  err  In  overruling  the  motion. 

2.  Record  examined,  and  held  to  show  no  er- 
ror on  the  part  of  the  trial  oonrt,  and  that  it 
properly  directed  a  verdict  for  defendant  in 
error. 

Commissioners*  Opinion.  Department  Xa 
2.  Error  to  District  Court,  Webster  Coauty; 
Adams,  Judge. 

"Not  to  be  officially  reported," 

Action  by  tbe  McGormick  Harvesting  Ma- 
chine Company  against  the  estate  of  Sidney 
E.  Woicott  Judgment  for  plainticr.  De- 
fendant brings  «ror.  Affirmed. 

Overman  &  Blackledge,  for  plalntUE  In  er> 
ror.  Fred  Maurw  and  Doyle  &  Berge,  (Or 
defendant  In  error. 

OLANVILLB,  G.  This  la  a  peUtlon  In  er- 
ror from  the  dlatzict  court  of  Webster  coun- 
ty, alleging  oror  In  the  trial  and  Judgment 
In  an  appealed  estate  claim  contest  The 
county  court  disallowed  the  claim  ot  the  de- 
fendant in  error.  Btmd  was  given  and  ap- 
proved, and  tbe  case  taken  to  the  district 
court.  rialntlCf  In  error  allies  error,  and 
contends  that  the  district  court  did  not  be- 
come possessed  of  the  action,  because  (rf  the 
Insufficlmcy  of  the  trans(Tlpt  ^e  tran- 
script contained  the  Judgment  or  order  dis- 
allowing the  claim,  and  was  auffldent  to  con- 
fer Jurisdiction.  Some  of  tbe  original  flies 
of  the  county  court  were  filed  with  the  tran- 
script, without  being  certified  to.  That  is 
not  the  proper  practice.  Such  of  tbe  record 
as  Is  needed  should  he  brought  up  In  the 
form  ot  certified  transcripts,  but  the  plaintiff 
in  error  had  a  right  to  auggcst  a  diminution 
of  the  record  if  anything  not  properly  brought 


up  waa  needed.  Instead,  he  moved  to 
miss  the  appeal,  and,  vrbea  tbe  motimi  ' 
ov^TDled,  Joined  issue  and  went  to  t 
The  district  court  bad  Jurisdiction  of  the 
ties  and  anbject-matter. 

The  dalm  was  based  npim  a  Judgmen 
the  county  court  of  Webster  county  rend 
against  the  deceased  In  hia  lifetime.  w1 
waa  not  dormant,  and  appears  to  be  in 
respects  «  valid,  satwisting  Judgmmt  In 
Tor  of  tbe  claimant,  and  it  was  prop 
proved.  Plaintiff  In  error  offered  to  pxoi 
contract  made  with  an  unknown  party 
cancel  the  Judgment  which  now  amount 
over  $800,  for  $20.  Hie  court  ruled  out 
evidence  because  no  proof  was  ofCered 
connect  the  unknown  papty  with  the  defi 
ant  In  error.  This  ruling  was  right  br 
left  the  defendant  In  error  without  any  p 
of  any  defense.  The  court  therefore  pro 
ly  Instructed  a  wdlct  tor  defendant  In  e 
for  the  amount  due  on  the  Judgment 

There  Is  no  error  In  tbe  record,  and 
Judgment  of  the  trial  court  ahoald  be 
firmed. 

We  may  say  here  that  the  plaintiff  In 
ror  has  been  overzealons  In  the  matto 
bringing  up  reciml.  We  have  before  z 
transcript  of  the  petition  and  amended  i 
tion,  tbe  anawer  and  amended  answer, 
even  certified  cogieB  of  sul^oenas  and  o 
useless  papers.  This  practice  makes  n 
less  costs,  flUa  tbe  archives  of  the  clerk"! 
fice  with  nseleaa  paper,  and  makea  nnnc 
sary  work  for  the  reviewing  ooort  Al 
neys  should  endeavor  to  bring  up  " 
enongh,  and  not  any  too  much,"  of  tiie 
ord. 

We  recommend  that  tlte  Judgment  ot 
lower  court  be  affirmed. 

ALBEBT  and  BABNES.  CO.,  concur. 

FEB  CURIAM.  The  conclualonB  reai 
by  the  Commlsslonen  are  approved,  ani 
appearing  that  tlie  adoption  of  the  ret 
mendatlons  made  will  rwnlt  in  a  right 
dsion  of  the  cause.  It  la  ordered  that 
Judgment  of  the  district  court  be  afflrme 

HANSEN  T.  HORTENSEN  et  aL 
(Supreme  Gonrt  of  Nebraska.  I>e&  1%  191 

MORTOAOB-rORECLOSURB-PBTITION- 
FARTIES. 

1.  Petition  examined,  and  held  that  the 
mnrrer  thereto  was  properly  soBtalned. 

Commissioners*  Opinion,  Department 
8.   Error  to  District  Court,  Howaid  Oon 
Kendall,  Judge. 
"Not  to  be  offidally  reported," 
Action  by  Rasmus  Hansen  against  CI 
topher  Mortensen  and  others.  Judgment 
defendants,  and  plaintiff  brings  error, 
firmed. 

Bell  ft  Robinson,  for  plaintiff  to  ei 
Henry  Nunn  and  Paul,  Haggart  &  Paul. 

defendf(^|^J^^e@oOgle 
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ALBERT.  G.  Tbe  plaintiff  filed  a  petition 
against  the  d^endants  In  tbe  following  words 
and  flgores:  "The  plain  tiff  complains  of  the 
defeodantB.  and  for  canse  of  action  alleges 
tbat  on  or  about  the  24th  day  of  March,  1887, 
the  aboTe-named  Rasmos  Hansen,  for  and  In 
consIdratitkHi  of  the  sum  of  $4,840.00  and 
other  valuable  conrideratlons  paid  and  given 
by  Berte  Marie  Hansen,  his  tben  wife,  made, 
executed,  and  delivered  to  the  said  Berto 
3Iarie  Hansen,  for  the  use  and  benefit  of 
Their  children,  Anna  OHne  Hansen,  Marie 
Hansen,  Petrine  Jacoblne  Hansen  and  Hans 
Chr.  Hansen,  his  certain  mortgage  deed  In 
wrltins  tor  the  sum  of  91,000.00,  covenanting 
and  agreeing  therein  to  pay  each  of  said  chil- 
dren -when  they  respectively  become  of  the 
age  of  21  years  the  sum  of  $250.00.  That 
said  total  sum  ahonld  bear  Interest  at  the 
tat«  of  7%  per  annum,  payable  annually,  said 
interest  to  be  paid  to  and  collected  by  the 
person  or  persons  on  whom  the  support  of 
said  children  devtOves.  Bald  mortgage  con- 
veyed, sobjoct  to  the  c<»isld^tIonB  and  limi- 
tations therein  written,  the  following  describ- 
ed real  estate  tben  owned  In  fee  by  the  said 
Basmns  Hansen,  and  situated  In  Howard 
county.  Nebtaska:  Northwest  quarter  of  sec- 
tion twenty-three  (23),  in  township  sixteen 
aO).  range  ten  (10).  Neither  said  mortgage, 
nor  tbe  debt  evldeiiced  tliereby,  nor  the  Intec^ 
est  therefm  due  on  the  24th  day  of  Miardi, 
1S97,  baa  been  paid,  and  there  Is  due  and  un- 
paid as  such  interest  the  sum  of  $7<XO0. 
That  anbsequent  to  tiie  24tb  day  of  March, 
1887,  the  said  Basmns  Hansen  conveyed  said 
land  by  warranty  deed  to  one  F.  O.  Malmgren, 
bj  request  of,  and  for  tbe  use  and  benefit  of, 
one  Andrew  Brock,  subject  to  tbe  said  mort- 
pige  of  91,000.00,  tbe  same  being  a  part  of 
the  consideration  for  said  land,  which  said 
mortgage  the  said  Andrew  Brocl^  agreed  to 
assume  and  pay  as  a  part  of  the  consideration 
for  said  land.  That  on  or  about  the  16th  day 
of  February,  1888,  said  F.  O.  Malmgren  con- 
veyed aald  land,  as  by  a  prearranged  agree- 
ment, to  one  Andrew  Brock,  one  of  the  above- 
named  defendants,  subject  to  said  mortgage, 
whicb  said  mortgage  the  aald  Andrew  Brock 
asramed  and  agreed  to  pay  as  part  of  the 
oonslderatlon  for  tlie  said  land,  together  with 
the  interest  thereon  until  full  payment  should 
be  made  aocoxdbig  to  the  condlt^tms  of  ssld 
mortgage.  That  on  or  about  tbe  14tb  day  of 
March,  1889,  the  said  Andrew  Brock  and 
Matilda  BrodE,  hla  wife,  sold  and  conre^ed 
said  land  to  ChrlstoplMr  Mortensen,  one  of 
ttie  above-named  d^ndanta,  by  warranty 
deed,  and  tbe  said  Christopher  Mortensen 
assiuned  and  agreed  to  pay  said  mortgage, 
with  all  the  interest  thereon,  as  part  of  the 
consideration  tot  said  land.  Tbat  said  Chrl»- 
topher  Mortensen  Is  now  tbe  owner  of  said 
land  in  fee,  and  baa  failed  to  pay  tbe  interest 
on  aald  mortgage  d^t  for  the  year  ending 
March  24,  1887,  and  said  interest  is  past 
due  and  wholly  unpaid.  That  the  agreement 
of  the  said  Andrew  Brock  and  Cbristopber 


Mwtensen,  whereby  tbey  each  respectively  as- 
sumed and  Agreed  to  pay  said  mcn^age 
debt  and  the  interest  thereon  as  above  set 
forth,  were  each  verbal,  and  made  at  tbe 
time  the  conveyances  were  made  to  them 
and  each  of  them.  A  true  copy  of  said  mort- 
gage Is  hereto  attached,  and  made  a  part 
hereof,  and  marked  *Ez.  A.'  That  by  reason 
of  sold  agreement  and  tbe  failure  of  tbe 
said  defendants  to  pay  the  Interest  on  said 
debt  as  aforesaid  the  snld  defendants  and 
each  of  them  bave  become  and  are  liable  to 
and  are  Indebted  to  this  plaintiff  in  the  sum 
of  $70.00.  Tbat  the  said  Rasmus  Hansen,  the 
above  plaintiff,  is  the  father  of  said  above- 
named  children,  and  the  person  oo  whom  the 
care  and  support  of  said  ditldren  devolves, 
and  said  children  ate  now  In  the  care  of  and 
under  the  control  of  said  Rasmus  Hansen. 
Wherefore  plaintiff  prays  for  Judgment 
against  the  defendants  for  the  sum  of  $70.00, 
with  Interest  from  March  24,  1807.  and  for 
costs." 

The  instrument  referred  to  In  the  jKtitlon 
as  "Exhibit  A,"  so  far  as  Is  material  to 
this  case.  Is  as  fallows:  "llils  indenture, 
made  this  24tb  day  of  March.  1887,  wit- 
nesseth:  That  I,  Rasmus  Hansen,  of  How- 
ard County,  Nebraska,  for  and  In  considera- 
tion of  $4,810.00  In  band  paid  by  my  wife, 
Berte  Marie  Hansen,  do  by  these  presents 
bind  myself,  my  heirs  and  assigns  as  follows 
to-wlt.  whereas  Anna  Ollne  Hansen,  nine  years 
<dd,  and  Petrine  Tacoblne  Hansen,  sir  years 
old.  and  Hans  Christian  Hanaen,  fbur  weeks 
old,  being  the  lawful  Issbe  of  myself,  Rasmus 
Ebmsen,  and  Berte  Marie  Kmsen,  and  where- 
as It  Is  desired  by  said  Berte  Marie  Hansen 
that  said  Anna  Ollne  Hansen,  Petrine  Jacob- 
lne Hansen,  Marie  Hansen  and  Hans  Chris- 
tian Hansen  or  their  heirs  shall  bave  and 
receive  a  portion  of  the  estate  of  said  Berte 
Marie  Hansm,  It  Is  hereby  understood  and 
agreed  tbat  In  consideration  of  the  snm  above 
mentioned  that  I,  Rasmus  ^nsen,  am  bound 
and  firmly  held  unto  Berte  Marie  Hans«i 
and  to  Anna  OHne  Hansen,  Petrine  Jooobine 
Hansen,  Marie  Hansen  and  Christian  Hansen 
to  perform  the  following  conditions,  to-wlt: 
Tbat  on  tbe  day  each  of  the  above  mentioned 
children  become  of  the  age  of  21  years  I  diall 
give  to  Anna  Ollne  Hansen,  Petrine  Jacoblne 
Hansen.  Marie  Hansen,  and  Hans  Christian 
Hansen  tbe  sum  of  $SS0.00  each,  and  It  Is 
hereby  understood  and  agreed  by  and  be- 
tween Rasmus  Hansen  and  Berte  Marie  Han- 
sen tbat  this  Instmment  shall  be  a  legal 
and  binding  Hen  upon  tbe  northwest  quarter 
of  section  tw«ity-1hree  (23)  In  Township  dx- 
teen  (16),  Range  ten  (10).  In  Howard  County. 
Nebraska.  •  •  •  And  it  Is  hereby  under- 
stood and  agreed  •  •  •  that  said  sum  of 
$1,000.00  shall  draw  Interest  at  the  rate  of  7 
per  cent,  per  annum  from  this  date.  And 
that  said  Interest  shall  be  paid  to  tbe  person 
upon  whom  the  support  of  tiie  ssld  Anna 
Ollne  Hansen,  Petrine  Jacobin^  Hansen,  Ma- 
rie Hansen  and  Haii^g^;fj^?^gi0^e»-" 
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falL  It  Is  furtber  agreed  and  understood 
tbat  In  defanlt  of  the  payment  of  the  said 
snm  of  V1/KX).00  wben  the  same  sball  l)ecome 
doe,  as  spedfled  berdln,  or  In  default  of  tin 
payment  of  the  Interest  at  the  end  of  eacb 
year  after  the  date  of  tUs  Instraident  or 
any  part  of  said  Interest,  or  In  default  of  the 
payment  of  the  taxes  as  berein  ^eclfled  then 
the  said  Anna  Ollne  Hansen,  Petrlne  Jacoblne 
Hansen,  Marie  Hansen  and  Hans  Christian 
Hansen  <n:  tbelr  legal  representatlTes  may 
foreclose  this  lien  In  the  same  manner  and 
snbject  to  the  same  conditions  tbat  mort- 
gages In  eqnlt7  are  foreclosed,  and  the  VI,- 
000.00  and  the  interest  derived  trom  said  sale 
shall  be  converted  Into  good  security  bear- 
ing not  less  than  7  per  cent  interest  payable 
annually.  Provided,  however,  tbat  before 
foreclosed  of  this  Uen  said  Anna  Ollne  Han- 
sen, Petrine  Jacohlne  Hansen,  Marie  Han- 
sen, and  Hana  Christian  Hansen  or  their  le^al 
representatives  shall  enter  into  bond*  In  pro- 
bate court  for  the  faitbfid  performance  of  the 
conditions  mentioaed  in  tbls  instrument  In 
the  anm  of  $3,000.00  in  the  same  manner  as 
fn  the  case  of  Ibe  original  appolntmmit  of 
guardian  of  minor  children." 

The  defendants  eacb  Interposed  a  demurrer 
on  the  grounds  tbat  the  plaintiff  lacked  legal 
capacity  to  sue,  that  there  was  defect  of  par- 
ties plaintiff,  and  that  the  facts  stated  In  the 
petition  were  Insufficient  to  constitute  a  cause 
of  action.  The  demurrer  was  sustained,  and 
the  cause  dismissed.  The  plaintiff  brings  the 
case  here  on  error.. 

In  our  opinion,  the  demurrer  was  properly 
sustained.  If  the  plaintiff  is  entitled  to  m^- 
tain  this  action.  It  Is  by  virtue  of  that  provl- 
slfm  of  the  mortgage  which  makes  the  In- 
terest payable  to  the  person  upon  whom  the 
support  of  the  beneficiaries  devolves.  We 
do  not  believe  it  was  the  Intention  of  the 
parties  to  that  instrument  to  confer  upon 
some  person,  who,  In  the  nature  ot  things, 
must  have  been  unknown  to  them  at  tbe 
time,  tbe  power  to  collect  and  handle  this 
money  at  his  own  will  and  pleasure.  On 
tbe  contrarr,  we  think  it  is  clear  from  the 
entire  Instrument  tbat  the  intention  was  to 
provide  for  the  payment  of  a  certain  anm 
when  tbe  benefldaries  diould  have  respective- 
ly attained  tbe  age  of  21  years,  and  a  certain 
Income  that  might  be  applied  to  thebr  sup- 
port and  maintenance  during  tbat  period;  in 
other  words,  the  contract  Vras  tor  their  ex- 
clusive benefit.  All  payments  falling  due  are 
payable  only  to  them  or  their  legally  appoint- 
ed goardlan,  who,  by  tbe  terms  of  the  Instru- 
ment, is  cfaanied  with  the  duty  of  applying 
tbe  Interest  on  tbe  fl.OOO,  so  far  as  needful, 
at  least,  to  their  support  and  maintenance 
during  minority.  If  we  are  correct  in  this 
construction  of  tbe  Imrtrument,  it  follows  that 
the  plaintiff  lacks  legal  capacity  to  maintain 
the  action,  tbat  the  facta  stated  in  tbe  peti- 
tion are  Insufficient  to  constitute  a  cause  of 
action,  and  that  Ibe  court  did  not  err  In  sus- 
taining the  demurrer. 


We  recommend  that  the  judgment  of 
district  court  be  affirmed. 

AUEB  and  DUFFIB,  OQ^  concur. 

Amrmed. 


RELIANCE  TRUST  CO.  v.  ATHERTO 

(Supreme  Court  of  Nebraska.  July  8,  1801 

Motion  tor  rehearing.  Denied. 

For  former  (Vluion,  see  98  N.  W.  lEKK 

ALBERT,  O.  An  (^bdon  was  filed  In  1 
case  at  the  present  term,  which  Is  repor 
in  83  N.  W.  ISO.  A  motkm  for  reheai 
baa  been  filed,  In  which  a  v^oions  assi 
is  made  on  a  pn^Hwitlon  contained  In 
opinion  to  the  effect  that  a  return  show 
service  of  a  summons  by  leaving  a  copy 
the  residence  of  the  defendant  does  not  i 
Isfy  tiie  statute  requiring  a  copy  to  be  1 
at  his  nsual  place  of  residence.  But  the  qi 
tlon  is  not  necessarily  Involved  In  Oils  a 
hence  tbe  oidnlon,  to  that  extent,  la  dicn 
By  the  return  in  tikis  case  It  Is  left'  un< 
tain  to  whom,  and  at  whose  residence, 
copy  was  delivered.  The  legality  of  tjhe  se 
Ice  was  put  In  Issue  tbe  objecUmiB  of 
defendant  to  Uie  Jurisdiction  of  the  ooi 
The  court  sustained  those  objections,  and 
was  thereby  established  as  one  of  the  ft 
In  the  case  that  thm  had  been  no  le 
service  of  summons  Issued  September  1, 19 
Consequently  It  is  true,  as  stated  In  tbe  i 
mer  opinion,  that  tbe  appearance  of  the 
fendant  In  tbe  case  aft«  his  objections  w 
sustained  was  voluntary. 

We  do  not  overlook  the  tect  that  the  col 
In  passing  on  the  malts  <tf  the  case,  fin 
tbat  "the  summons  served  on  the  defendi 
herein  was  delivered  to  the  sheriff  for  serr 
September  27, 1900."  The  phrase  "served 
the  defendant"  is  not  to  be  taken  as  a  flndl 
ibat  there  had  been  due  and  legal  aerr 
thereof,  thereby  vacating  ttie  cffder  of  1 
Justice  sustaining  the  objections  to  his  Jm 
diction,  but  rather  at  a  means  of  Identtfjr 
tbe  summons  to  which  he  referred.  No  i 
tlon  was.  made  toamend  the  retnm  to  the  sn 
mons.  Timely  objectlcms  were  lodged  agati 
the  service,  which  were  property  sustained 
the  Justice^  There  is  no  record  of  any  otl 
service.  We  must,  therefore,  hold,  as  here 
fore,  that  tbe  general  appearance  of  the  i 
fendant  was  voluntary,  and  was  the  co 
mencement  of  the  action  within  the  mean! 
of  the  statute  of  limitations.  As  snch  i 
pearance  was  entered  more  ttun  five  ya 
after  tbe  cause  of  action  had  accrued,  1 
claim  was  barred  when  tbe  action  was  ca 
menced. 

Complaint  is  made  in  the  motion  that  It 
held  In  the  opinion  as  a  matter  of  law  t 
the  payment  relUi^  upon  to  Interrupt  i 
running  [^ti^^@©Ow4C"o*  TOlunta 
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The  queatloD  aioee  on  a  aemnncff  to  the 
petition.  The  petition  does  not  allege  a  pay- 
ment, bnt  merely  that  tbe  note  bears  an 
indorsement  of  a  credit  of  the  proceeds  of  a 
foredomire  sale.  Under  snch  drcomstanees 
the  qnestlon  pres^ited  Is  one  of  law,  namely, 
whether  soch  a  credit  Is  a  Tolontary  payment 
wfthln  the  meaning  of  the  statute  of  limita- 
tions. The  court  has  held  that  It  is  not 
Vtm  T.  Garr,  48  Neb.  40B,  67  N.  W.  150. 
58  Am.  St  Bep.  606. 

It  Is  recommended  tfiat  ib»  motion  for  re- 
bearlBf  be  denied. 

AHB8  and  DXTFFEBi,  Oa,  concur. 

FEB  GUBIAM.  For  the  reasons  stated  In 
tbe  foregoing  opinion,  the  motion  la  denied. 


STATB  ex  rel,  PIBBSON  t.  PAWCETT, 
Judge. 

(Sopreme  Court  of  Nebraska.   Dec.  18,  1901.) 

BtU,  or  BXCBPnONS-GONTEHTS— AVriDA- 
VITS. 

1.  Hie  fonctfon  of  a  btll  of  exceptions  Ib  to 
briiiK  into  the  record  the  facts  on  whidi  the 
uUI  court  decided  the  qaestioiit  of  law  present- 
ed for  review. 

2.  Affidavits  not  presented  to  and  considered 
bj  the  trial  court  will  not  be  considered  in  this 
coart  in  the  event  that  the  case  Is  broaght  to 
this  court  for  review,  and  therefore  shonid  not 
be  iocladed  in  the  bill  of  exceptions. 

Commissioners'  Opinion.  Department  Na  2. 

"Not  to  be  officially  reported." 

Application  by  the  state,  on  tbe  relation  of 
Ekatl  Piereon,  for  writ  of  mandamus  to  Ja- 
cob Fawcett  Judge  of  the  Fourth  Judicial 
District    Writ  denied. 

V.  O.  Strickler  and  W.  A.  Oorson,  tor  re- 
lator. Silas  Cobb,  for  respondent 

OLDHAM,  a  This  is  an  original  action 
brought  in  this  court  for  the  purpose  of  pro- 
curing a  writ  of  mandamus  to  compel  Hon. 
Jacob  Fawcett  one  of  the  jndges  of  the 
Fourth  Judicial  District  of  this  state,  to 
settle,  sign,  and  allow  what  purports  to  be 
a  bill  of  exceptions.  An  altematlTe  writ  was 
herein  allowed  by  the  Chief  Justice,  and  this 
Is  a  bearing  had  upon  the  rule  to  show  cause, 
upon  which  we  heard  the  OTldence  of  the 
respectlTe  parties. 

The  testimony  discloses  that  there  was  an 
action  .pending  in  the  district  court  of  Doug- 
las county,  entitled  "The  State  of  Nebraska 
V.  The  Nebraska  Savings  and  Exchange 
Bank**;  this  action  having  been  Instituted 
by  the  Attorney  General,  by  the  direction  of 
the  State  Banking  Board,  for  the  purpose  of 
winding  up  tbe  affairs  of  the  defendant  bank, 
which  was  insolvent.  That  one  William  K. 
Potter  was  tbe  receiver  thereof,  and  this  case 
was  on  the  docket  that  Judge  Fawcett  had 
In  charge.  That  tbe  relator  and  the  other 
were  creditors  of  this  bank.  That  on  June 
24,  1901,  the  receiver  procured  an  order  in 
the  district  court  of  Douglas  connty.  Neb., 


Judge  Fawcett  presiding,  permitting  him  **to 
pay  a  dividend  of  56  per  cent  oi  the  balance 
due  on  claims  as  originally  allowed  against 
■aid  bank  to  the  owners  of  the  receiver's  cer- 
tificates." That  afterwards  a  motion  was 
filed  In  said  case  by  "Hlcbael  Oarmondy.  John 
Mackin,  and  63  other  depositors."  After 
lengtiiy  redtatlona  and  alle^tlons,  the  mo- 
tion concludes  as  follows:  "Wherefore  we 
move  that  the  court  modify  said  order  so 
signed  Jime  —,  1901,  by  directing  said  re- 
ceiver to  pay  to  said  depositors  the  said  snm 
of  66  per  cent  upon  their  onpaid  claims,  and 
to  then  require  said  receiver  to  report  to  this 
court  fully  touching  what  m<meys  remain  In 
his  hands  after  paying  said  dividend,  and 
that  he  then  be  directed  to  proceed  to  collect 
from  said  Thomas  Wolfe  and  from  other 
stockholders  of  said  bank,  who  have  not  con- 
tributed to  said  fund  In  the  amounts  named 
In  said  order  of  April  25.  1901,  tbe  fuU 
amount  of  their  stock  liability,  for  tbe  use 
and  benefit  of  the  depositors  and  creditors 
of  said  bank."  This  motion  was  not  support- 
ed by  afildavltB  or  other  proof.  That  on  July 
2d  Judge  Fawcett  overruled  this  motion, 
and  at  that  tUne  refused  to  hear  oral  testi- 
mony in  suppMt  thereof.  On  July  6th  fol- 
lowing tbe  overruling  of  the  motion,  tbe  pur^ 
ported  bill  of  exceptions  was  presented  to 
Judge  Fawcett  with  tbs  request  that  be  set- 
tle, sign,  and  allow  tbe  same;  but  he  refused 
to  do  so,  and  assigned  as  grounds  for  his  re- 
fusal that  It  was  not  a  bill  of  exceptions,  and 
that  the  persons  proposing  the  same  were  not 
entitled  to  a  bill  of  exceptiona.  This  pro- 
posed bill  of  exceptions  contained  nothing 
but  three  affidavits— the  affidavit  of  V.  O. 
Strickler,  the  Joint  affidavit  of  W.  A.  Oorson 
and  T.  O.  Strickler,  and  the  separate  affida- 
vit of  W.  A.  Corson.  Neither  of  these  affida- 
vits beam  any  ffiing  mark,  but  the  Jurat  of 
each  sliows  that  they  were  sworn  to  on  July 
3,  1901.  Now,  then,  the  question  la,  should 
affidavits  that  were  not  used  on  tbe  hearing, 
and  not  made  until  after  the  controv^sy 
was  dedded,  be  brought  Into  and  made  a 
part  of  the  record  by  incorporating  them 
into  a  bin  of  exceptions?  An  affidavit  Is  an 
ex  parte  statement  in  writing  of  facts,  under 
oath,  and  may  be  used  as  evidence  "to  prove 
the  service  of  summons,  notice,  or  other  pro- 
cess tn  an  action  to  obtain  a  personal  rem- 
edy, an  examination  of  a  witness,  a  stay  of 
proceedings,  or  upon  a  motion,  and  In  an; 
other  case  permitted  by  law."  Section  370, 
Code  Civ.  I^t>c.  The  function  of  a  bill  of 
exceptions  Is  to  bring  into  tbe  record  the 
facts  on  wtilch  the  trial  court  decided  the 
questions  of  taw  presented  for  review.  It 
follows,  then,  that  this  will  include  only  tbe 
facts  that  were  presented  to  the  trial  court, 
and  upon  which  it  acted  by  either  consider- 
ing or  rejecting  them.  Facts  not  presented 
to  It  cannot  be  tbe  subject  of  review  In  this 
court  for  the  reason  tliat  they  have  never 
been  the  subject  of  Judicial  consideration  in 
the  court  below.  I^,l^,^t^|^@^j,c^|;^ 
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court  to  review  the  acts  which  have  been 
done  by  the  trial  court,  hut  for  reasons  which 
are  obvious  we  cannot  review  that  which 
has  not  been  done  by  It.  For  the  reason  that 
the  aflldaTlts  contained  In  the  proposed  bill 
ot  exceptions  were  not  presented  to  and  con- 
sidered by  the  court  below  on  the  hearing  of 
the  motion  complained  of,  we  conclude  that 
they  cannot  be  considered  in  the  event  that 
the  case  is  brought  to  this  court  for  review, 
and  tlierefore  should  not  be  brought  Into  the 
record  by  a  bill  of  exceptions. 

It  Is  therefore  recoDimended  that  the  writ 
be  denied. 

POUND  and  SEDGWIOK,  OCX.  concnr. 

Writ  denied. 


CHADRON  LOAN  &  BniLDINO  ASETN  T. 

SCOTT  et  «].• 
(Supreme  Court  of  Nebraslia.    Jul7  3,  1903.) 
NEW  TRIAL-FILINO  MOTION— HE ARINQ. 

1.  A  motion  for  a  new  trial  on  the  gronnd  of 
newly  discovered  evidence  must  t>e  filed  at  the 
term,  but  not  necessarily  within  three  days  from 
the  date  of  the  reudition  of  tha  judicmeut  com- 
plained of. 

2.  A  motion  fnr  a  new  trial  duly  filed  witlilo 
the  time  prescribed  by  statute  at  one  term  of 
court  may  he  beavA  and  decided  at  a  aabsequent 
term,  aud,  if  affidavits  are  retjulred  for  its  sup- 

Sort,  they  may  be  filed  at  any  time  before  its 
nal  BUbmissiou. 

Commissioners'  Opinion,  Department  No. 
1.  Appeal  from  District  Oourt,  Dawes  Coun* 
ty;  Eian-IngtoD,  Judge. 

"Not  to  bo  officially  reported." 

Action  by  the  diadron  Loan  A  Building 
Association  against  Robert  0.  Scott  and  oth- 
er&  Judgment  for  defendants,  and  plain- 
tiff appeals.  Afflrmed, 

A.  W.  GMtea,  for  appellant  Allen  G.  Fish* 
er,  F.  M.  CLinn,  and  Si.  F.  Harrington,  Cor 
appdleea. 

AUE8.  a  At  tbe  Marcb.  1901,  term  of 
the  district  court  for  Da'vi'eB  coud^  tbe 
plaintiff  obtained  a  decree  of  foreclosure  and 
■ale  upon  a  real  estate  mortgage.  During 
tbe  same  term,  but  after  the  lapse  ot  more 
than  three  days  from  the  date  of  tbe  rendl* 
tion  of  the  Judgment,  the  defendant  filed  a 
motion  for  a  new  ttlal,  containing,  among 
other  assignments  of  error,  the  following: 
**Newly  discovered  evidence,  wtilch  the  de- 
fendant was  not,  with  a  due  exercise  of  dili- 
gence, able  to  discover  and  produce  at  the 
trial,  as  will  appear  from  the  affldavlts  to 
be  hereafter  filed  herein."  No  affidavits  in 
support  of  tbe  motion  were  filed  at  that  term, 
but  at  a  subsequent  term  such  affidavits 
were  filed,  and  the  court,  in  consideration  of 
tbem.  granted  the  motlou,  vacated  the  for* 
mer  judgment,  and  set  the  case  down  tor  a 
new  trial.  Later  the  parties  appeared  by 
their  counsel,  by  whom  it  was  stipulated  In 

^  1.  See  New  Trial,  vol.  87,  CwiL  Dl|.  I  UL 
*ReheBrlns  denied  October  7,  1903. 


Open  court  that  the  cause  shoidd  be  submit- 
ted upon  substantially  tbe  same  evidence 
tal;en  at  the  former  trial.  A  submission 
was  made  accordingly,  aud  the  conrt  ren- 
dered a  Judgment  thereon,  from  which  tbe 
plaintiff  appeitls. 

Tbe  principal  contention  of  the  appellant 
is  that  the  court  erred  In  entertaining  and 
granting  the  motion  after  tbe  expiration  of 
the  term  at  which  the  Judgment  was  ren- 
dered, and  because  it  was  not  filed  witiUn 
three  days  after  such  rendition.  We  do  not 
think  that  the  objection  is  well  taken.  Sec- 
tion 316  of  tbe  Code  of  Olvil  Procedure  ex- 
pressly excepts  itpplicatlons  on  the  ground 
of  newly  discovered  evidence  from  the  re- 
quirement tliat  such  motions  shall  be  filed 
within  tbe  said  three  days,  and  permits  tbem 
to  be  filed  at  any  time  during  the  term  ot 
the  rendition  of  tbe  Judgment;  and  since 
the  declson  of  this  court  in  Harris  T.  State, 
24  Neb.  803,  40  N.  W.  317,  tbe  practice  of  de- 
cidlug  such  motions  at  a  term  subsequent  to 
that  at  which  tliey  were  filed  has  become 
general.  Id  the  same  case  it  was  held  tbnt 
afiSdavlts  in  support  of  a  motion  for  a  new 
trial  may  be  filed  at  any  time  before  Its  sub- 
mission. In  the  light  of  the  foregoing  au- 
thority tbere  seems  to  be  no  room  for  doubt 
that  the  conrt  had  as  ample  Jurisdiction  to 
hear  and  decide  the  motion  at  the  subsequent 
term  as  at  that  at  which  it  was  filed.  In 
Weber  v.  Klrltendall,  44-  Xcb.  766,  63  N.  W. 
85,  this  court  held,  quoting  from  the  syllabi: 
"(2)  Primarily,  the  otiice  of  a  motion  for  a 
new  trial  is  to  afford  the  court  an  opportu- 
nity to  correct  errors  In  Its  own  proceedings 
without  subjecting  parties  to  the  expense 
and  Inconvenience  of  appeal  or  petition  in 
error.  (3)  The  power  to  correct  errors  in 
their  own  proceedings  Is  Inherent  In  all 
courts  of  general  Jurisdiction,  and  In  the  ex- 
ercise oi  that  discretion  they  are  governed 
not  alone  by  this  solicitude  for  the  rights 
of  the  litigants,  but  also  by  cousideration  of 
Justice  to  themselves  as  iWruments  provid- 
ed for.  tbe  Impartial  administration  of  the 
law.  (4)  A  stronger  case  wilt  be  required 
for  Interference  by  this  court  on  account  of 
an  order  setting  aside  a  verdict  resulting  In 
a  second  trial  on  the  merits  of  a  cause 
than  where  tbe  motion  therefor  is  denied. 
Bigler  v.  Bnker,  40  Neb.  325  [58  N.  W.  1026. 
24  L.  R.  A.  255]."  Within  the  rule  thus  an- 
nounced, we  are  of  opinion  that  the  afflda- 
vlts in  support  of  the  motion  for  a  new 
trial  are  sufficient  to  justify  the  order  grant- 
ing It,  although  It  Is  probable  that  they 
would  not  tiave  upheld  an  as^gnment  of  er- 
ror In  denying  It.  The  principal  .obJectlOD 
made  to  them  Is  that  the  newly  discovered 
evidence  disclosed  by  tbem  is  largely  cumu- 
lative. But  it  has  been  repeatedly  held,  by 
this  court  that  evidence  of  that  character  Is 
sufficient  if  It  is  of  such  a  nature  as  that  it 
can  be  seen  that  It  would  probably  have 
changed  the  result  of  the  trial.  That,  In  the 
opinion  of  the  ^tgayudg(5^g^  Have 
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done  BO  lit  tbls  case,  la  demonetrated  by  the 
(act  that  both  trials  were  before  him  with- 
out a  Jury,  that  he  granted  the  motion,  and 
that  his  latter  Judgment  was  the  direct  re- 
verse of  hia  former. 

We  therefore  recommend  that  the  Jadg- 
meut  of  the  district  court  be  affirmed. 

HASTINOS  and  OLDHAM,  CX^.  concur. 

PER  ODBIAM.  The  conclusions  reached 
by  tbe  CommlsBloners  are  approved,  and,  It 
appearing  that  tbe  adoption  of  the  recom- 
mendxtions  made  will  result  In  a  riKht  decl- 
■lon  of  the  cause,  it  Is  ordered  that  tbe  Judg- 
ment of  the  district  court  be  affirmed. 


GOXNOB  T.  80HREINEB-FLA0K  GRAIN 
CO. 

(Snpreme  Court  of  Nebrasks.   Dec.  18,  1901.) 

BRROR-Bnj^  OF  EXCEPTIONS— REVIEW  0» 

INSTRUCTIONS. 
1.  mien  a  case  is  brought  to  this  court  by 
petitum  ia  error,  and  there  ia  no  bill  of  excep- 
tions in  the  record,  ioFtructions  given  by  tbe 
trial  court  that  might  have  been  proper  under 
tny  possible  condition  of  the  evidence  under 
the  pleadings  will  not  be  held  erroneous  and 
prejudicial. 

OHnmisaioners'  Opinion.  Department  No. 
1  Error  to  District  Court,  Douglas  County; 
Baber.  Judge. 

"Not  to  be  officially  repeated." 

Action  by  the  Scbrelner-Flack  Grain  Com- 
pany against  Joseph  A.  Connor.  Judgment 
for  plaintiff.  Defendant  brings  error.  Af- 
firmed. 

DiiRie  &  Van  Dresen,  for  plaintiff  In  error. 
W.  D.  McHugb,  for  defendant  In  error. 

SEDGWICK,  C  In  this  action  the  plaln- 
tlir  allied  In  Its  petition  In  the  district  court 
that  tt  made  with  the  defendant  a  contract 
for  the  purchase  of  tbe  defendant  of  a  quan- 
tity of  com,  which  contract  was  afterwards 
extended  and  modified,  and  finally,  in  consid- 
eration of  the  cancellation  of  tbe  contract 
(h»  defendant  agreed  to  pay  tbe  plaintiff  tbe 
MUD  of  $625.  The  answer  of  the  defendant 
is.  in  snbstaoce,  that  the  contract  for  tbe  sale 
and  purchase  of  the  corn  was  a  gambllDg 
POBtract,  as  it  was  not  Intended  that  any 
tma  should  be  delivered  under  It,  but  merely 
that  margins  sbonld  be  paid;  and  also  set 
op  a  connterclalm  toe  mma  already  paid 
thereon.  It  was  tried  with  a  Jury,  and  ver- 
dict for  plaintiff,  and  brought  here  by  de- 
fendant upon  petition  in  error. 

There  is  no  bill  of  exceptions  tai  the  rec> 
onL  The  plaintiff  In  error  admits  tliat  thero 
WIS  anffident  evidence  to  warrant  the  Jury 
lo  finding  the  verdict  they  did,  and  says  In 
his  brief  tliat  it  does  not  complain  "that  any 
one  particular  instruction"  is  not  warranted 
by  the  evidence.  Tbe  complaint  is  that  the 
iDxtmctions  gave  **undue  prominence  to  one 
feature  of  tbe  case,  and  that  tbls  unduly  in- 
flii'mced  tlie  Jury,**  and  this  la  the  sole  ques- 


tion raised.  There  were  18  several  Instruc- 
tions given  by  the  court  to  the  Jury,  Five' 
of  these  are  complained  of  as  giving  undue 
prominence  to  one  feature  of  the  case.  They 
aro  too  lengthy  to  quote  here,  but  they  mani- 
festly come  within  the  well-eatabllshed  rule 
of  this  court  that  all  presumptions  are  In, 
favor  of  the  regularity  of  the  proceedings  of 
the  district  court.  And  when  a  case  Is  pre- 
sented in  this  court  upon  the  transorlpt  alone, 
without  a  bill  of  exceptions,  Instructtons 
given  to  tbe  trial  Jury  by  the  district  court 
will  be  presumed  to  be  correct,  unless  they 
misstate  the  law,  and  contain  propositions 
which  conld  not  be  held  correct  in  any  pos- 
sible case  made  by  the  proof  under  the 
pleadings.  Willis  v.  State,  27  Neb.  98,  42  N. 
W.  920;  Oltmonns  v.  Flndlay,  47  Neb.  289| 
66  N.  W.  426.  And  we  cannot  say  from  this 
record  that  there  was  any  error  In  these  in- 
structions whiAh  was  prejudicial  to  tbe  rights 
of  tbe  plaintiff  In  error.  It  might  be  added 
that  each  of  these  Instructions  appears  to 
present  some  particular  phase  of  the  case 
which  may  or  may  not  have  been  covered  ^ 
the  evidence. 

It  is  recommended  that  the  Judgment  of 
the  district  court  be  affirmed. 

OLDHAM  and  POUND,  00^  concur. 

Affirmed. 


WITHNELL  0t  aL  v.  WITHNELL  et  al.* 
(Supreme  Court  of  Nebraska.    July  S,  1903.) 

TENANT  BY  CURTEST— SALE  OF  PROPERTT— 
RIGHTS  IN  PROCEEDS. 

1.  Plaintiffs'  mother  died  In  188S,  aeised  In 
fee  of  real  property  in  this  atate,  leaving  th^ 
father  as  surviving  spouae.  Held,  that  the  fa- 
ther took  a  life  estate  in  the  property  as  ten- 
ant by  curtesy. 

2.  Plaintiffs  and  their  father  sold  for  $40,000 
real  property  in  which  he  held  a  lite  estate  and 
the;  the  remainder.  Plaintiffs  receired  $24,000 
and  the  father  retained  flG.OOO  and  mingled  It 
with  his  own  property.  The  father  lived  nine 
years  after  the  sale,  liia  age  not  being  sbown 
in  the  record.  Evld,  that  these  facta  do  not 
show  plaintiffs'  ownership  of  the  S16,000  re- 
tained and  used  by  the  father.  Held,  further, 
that  the  father's  declarations  of  an  intenticai  to 
Invest  the  name  for  the  plaintiffs  did  not  create 
a  title  thereto  in  tbem. 

3.  Record  and  evidence  examined,  and  Jield 
not  to  show  error.  Held,  further,  that  the  trial 
court  was  justified  in  rejecting  idaJntiffs*  claim 
of  equitable  title  to  the  proper^  involved  In  the 
action. 

(Syllabus  by  the  Court) 

Commissioners'  Opinion.  Department  No. 
2.  Error  to  District  Oonrt,  Douglas  County; 
Read,  Judge. 

Action  by  Charles  H.  Wltbneil  and  others 
against  Martha  A.  WlthneU  and  others.  Judg- 
ment for  defendants,  and  plaintiffs  bring  er^ 
ror.  Affirmed. 

A.  L.  Knabe  and  Martin  Langdon,  for 
plaintiffs  In  error.  ^^9,^ J^(5^5ft(?L 
Herring,  for  defendanir  In  error.  O 

*R«)leartiis  denied  Ortober  21.  igrs. 
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OLANVILLB^  a  This  action  Is  bronsbt 
tor  Vie  purpose  of  establleliing  title  to  cer- 
tain property  In  tlie  city  of  Omaha  In  the 
I^lntlffs  on  the  groand  that  the  same  was 
held  In  trust  for  tbem.  The  plaintiffs  are 
all  of  the  children  ot  Mary  Wlthnelt  and 
John  Wlthnoll,  deceased.  The  defendants  are 
Sfartha  A.  Wlthnell,  vtepmother  of  the  plaln- 
tltrs,  and  widow  of  the  deceased,  John  Wtth- 
nell,  and  the  administrator  of  the  estate  of 
John  Wlthnell.  There  Is  no  allegation  or 
proof  of  any  facts  to  Indicate  that  the  admin- 
istrator has  any  Interest  In  tiie  contest,  and 
his  connection  therewith  will  be  Ignored  In 
this  opinion.  After  the  Introduction  of  plain- 
tiffs* evidence,  the  trial  court,  upon  motion 
of  the  defendants,  found  "that  no  resulting 
trust  had  been  shown  by  the  said  plaintiffs 
bj  clear  and  satisfactory  erldence,"  and  ren- 
dered Judgment  In  favor  ot  the  defendants. 
A  motion  for  new  trial  was  made  and  over- 
ruled, and  the  case  Is  before  na  upon  petition 
fn  error. 

The  facts  clearly  established  by  the  plead- 
ings and  proofs  are  as  follows:  Mary  Wlth- 
nell and  John  Wlthnell  were  living  with  their 
family  upon  certain  property  In  fbe  city  of 
Omaha,  which  we  will  designate  herein  as 
the  "Fifteenth  Street  Property,"  prior  to  and 
at  the  time  of  the  death  of  Mary  Wlthnell; 
and  at  the  time  of  her  death  in  January, 
1883,  she  was  seised  In  fee  of  that  property. 
John  Wlthnell  and  bis  family  continued  to 
reside  thereon  antil  January,  1882.  In  the 
meantime  the  defendant  Martha  A.  Wlthnell 
was  married  to  John  Wlthnell  in  1887,  and 
resided  with  him  from  that  time  until  his 
death,  January  29,  1001.  On  the  2Sth  day 
of  January,  1892,  this  Fifteenth  street  prop- 
erty was  sold  for  $40,000,  and  the  plaintiffs 
and  John  Wlthnell  made  the  deed  therefor, 
hut  John  Wlthnell  made  the  deal,  and  the 
money  was  paid  to  him.  Of  this  sum  of 
M0,000,  $24,000  was  by  some  understanding 
among  the  parties  paid  to  tbe  plaintiffs,  f3,- 
000  to  each  of  them,  unless  possibly  one  of 
them  may  not  have  received  her  portion;  and 
$16,000  was  retained  by  the  father.  Previous 
to  that  time  those  lots  In  the  city  of  Omaha 
which  we  will  hereafter  call  the  "Fnmam 
Street  Pn^erty"  were  deeded  to  John  Wlth- 
nell, the  consideration,  as  shown  by  the  deeds, 
being  $14,700,  the  deeds  being  dated  August 
4,  1887,  and  July  25,  1888.  Almost  siranltane- 
ously  with  the  receipt  of  the  last  half  of  the 
purchase  money  for  the  Jlfteenth  street  prop- 
erty, John  Wlthnell  commenced  the  erection 
of  a  home  on  the  Famam  street  property, 
into  which  he  afterwards  moved  with  his 
family.  April  4,  1894,  this  Famam  street 
property  was  sold,  the  consideration  named 
m  the  deed  being  $40,000.  It  was  at  the 
time  incumbered  by  mortgages  to  the  extent 
of  $9,000,  and  In  exchange  or  part  payment 
therefor  the  property  Involved  In  tbia  action, 
known  as  the  "St.  Mary's  Avenue  Property," 
was  taken  for  tbe  consideration  of  $15,000. 
There  la  no  pleading  or  j/mot  as  to  how  or 


In  what  form  the  other  portion  of  the  consid- 
eration was  received.  It  is  unequivocally  al- 
leged In  the  petition  and  admitted  In  the  an- 
swer that  John  Wlthnd  died  seised  in  fee 
of  tbe  St  Mary's  avenue  property.  It  ia, 
however,  in  another  part  of  the  petition,  al- 
leged "that  John  Wlthnell.  deceased,  did  take 
the  titie  to  said  property  last  aforementioned 
[being  the  St  Mary's  avenue  property]  in  the 
name  of  himself  and  Martha  A.  Withnell,  bis 
second  wife,  and  that  the  titie  to  said  prop- 
erty so  remained  and  was  of  record  at  tb& 
time  of  the  death  of  the  said  John  Withnell," 
and  the  allegations  of  that  paragraph  of  tbe 
petition  In  which  tbe  foregoing  is  contained, 
are  admitted  gen^vlly  by  the  defendants. 
Tbe  proof  shows  that  tite  deed  was  taken  to- 
the  huBlHtnd  and  wife,  and  there  Is  no  allega- 
tion or  proof  ot  any  change  of  titie  there- 
after. This  St  Mary's  avenue  property  is  in- 
cumbered by  a  mortgage  made  by  John  and 
Martha  A.  Wlthnell  to  the  extent  of  92,000. 

Aside  from  what  appears  as  above  stated, 
there  are  matters  in  dispute.  The  plaintiffs. 
In  their  petition,  allege  as  follows:  "That 
on  the  28th  day  of  January,  A.  D.  1802,  these 
plaintlflTs  sold  said  i»vperty  aforementioned 
[being  the  Famam  street  property]  to  one 
Bartholomew  Scannel  In  consideration  of  the 
sum  of  forty  thousand  ($40,000)  dollars;  that 
Immediately  thereafter  these  plaintiffs  hand- 
ed to  said  John  Withnell  the  sum  of  sixteen 
($16,000)  tbousand  dollars,  without  rellnqtilsh- 
Ing  their  rights  thereto,  and  upon  the  express 
nnderstandlng  and  verbal  agreement  witii  the 
said  John  Withnell  Qiat  he,  the  said  John 
Withnell,  now  deceased,  should  take  said 
money  aforesaid,  and  Invest  it  for  the  ben- 
efit of  these  plaintifte.  PlalntifCs  further  al- 
lege that  the  said  John  Withnell.  deceased, 
thereupon  afterwards  did  Inveit  said  money 
on  or  about  tbe  2d  day  of  July.  A.  D.  1892,  in 
a  residence  hoilding  upon"  (bare  Is  described 
the  Fifteenth  street  pr<q)erty)  "and  in  im- 
provements upon  said  property."  The  proof 
does  not  correspond  with  the  first  allegations, 
and  in  fact  clearly  establishes  that  the  $16,- 
000  was  never  paid  to  the  plaintiffs,  nor  ia 
any  manner  ever  placed  In  their  posseeslon, 
nor  came  under  their  control.  Neither  does 
it  establish  the  fact  that  they  alone  sold  the 
property,  for  John  Wlthnell  necessarily  join- 
ed in  the  deed  for  the  purpose  of  conveying 
his  interest  therein,  which  was  a  life  estate, 
as  hereaftw  shown;  and  It  was  his  life  es- 
tate, together  with  their  remainder,  that  was 
sold  by  them  and  their  father.  As  to  the 
use  of  the  $16,000  In  the  erection  of  the  im- 
provements upon  the  Famam  street  propoty, 
we  are  of  the  opinion  that  the  proof  snffl- 
dentiy  sustains  this  allegation,  if  the  titie  of 
the  plaintiffs  to  the  $16,000  Is  sufflclentiy  ee- 
tabilshed  by  the  proof.  Again,  It  la  alleged 
by  the  plaintiffs  that  tbe  St  Mary's  avenue 
property  is  of  the  value  of  $8,000.  This  is 
denied  by  the  answer,  which  alleges  that  its 
vaine  does  not  exceed  $4,000.  .Jte|«ridence 
u  to  its  value  i^i^Hmi^U-fM^^  excep- 
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tloiia.  lAete  !■  also  an  lUI^tloii  in  ttie  pe- 
tmon  that  dnrlng  her  lifetime  Mary  WIthnell 
■old  certain  real  estate,  "and  zeallxed  tbere- 
trom  tbe  sum  of  95^,  which  said  sum  of 
moDejr,  without  reUnQnl^hlng  her  right  tbere> 
to,  she  handed  to  the  bbM  Jotm  WIthnell,  de> 
ceased,  to  he  Invested  for  her,  and  that  the 
SRld  John  Whltndl  did  InTOSt  said  sum  ot 
mmer  In  the  following  described  iwoperty" 
(then  follows  the  description  of  the  Famam 
street  property).  As  to  this  allegation  It  ap- 
pears hy  the  evidence  that  the  pnverty  men- 
tloned  was  sold  In  1B82,  that  Mary  WIthnell 
died  In  1883.  and  Oat  the  Famam  street 
sporty  was  purchased  In  1887  and  1888.  It 
farther  appears  that  the  consideration  for 
the  property  sold  In  1882  was  but  94.0S0 
shore  the  Incumbrance.  There  is  absolutely 
DO  evidence  to  trace  any  of  tbto  money  Into 
Vr.  WlthneU's  hands,  or  ,  Into  ,  the  Famam 
street  propoty,  unless  It  be  that  one  witness 
testified  to  being  present  a  few  days  before 
the  death  of  ilaty  WIthnell.  when  she  stated 
to  her  husband,  "Zou  have  I8.O00  of , mine  in 
yoar  possession,  snd  that  belongs  to  tiie  chll- 
dren,"  and  that  he  said,  ^es,  Mary,  that  Is 
nipit,"  and  the  testimony  of  the  son-in-law, 
B.  D.  BelUs.  wherein  he  stated  that  JTohn 
Wlttmell  had  on  one  occasion  told  him  that 
be  had  some  money  that  Mrs.  Mary  WIthnell 
had  left  In  his  hands,  a  portion  of  widOi  he 
had  Inrested  with  tbe  firm  of  WIthnell  Bros., 
and  had  drawn  out  from  Wtthnell  Bros,  this 
amount  (witness  did  not  remember  what 
amount),  together  with  what  the  profits  bad 
been  cn  it,  and  he  had  bought  two  lota  on 
Famam  street.;  This  conversation  Is  aUes^ 
to  have  taken  place  In  1892.  This  e^dence 
is  Insufficient  to  estaUlsh  any  trust  In  the 
unimproved  lots  on  Famam  street  In  favor 
of  the  children  because  of  ownership  of  the 
money  paid  therefor,  and.  If  any  trust  In 
either  the  Famam  street  property  or  the  St 
Marys  avenue  proper^  resulted  In  Ibeir 
fsvw,  tt  most  be  because  of  their  ownership 
of  the  $16,000  retained  by  their  father.  It  is 
omtended  by  plalntUFs  that  this  money  be- 
longed to  them,  not  thst  their  title  thereto 
resulted  from  any  contract  with  ttielr  father, 
or  gift  fliereof  by  him;  but  that,  as  a  matter 
of  law,  tfa<^  moQier  having  died  seised  of 
the  property  for  which  thld  money  was  re- 
edved,  the  money  became  their  property,  and 
that  their  father  received  and  beld  the  same 
In  trust  for  themi  If  th^  cannot  prevail 
In  this  contentlmi  there  Is  no  hope  of  their 
establishing  a  tnist  In  the  propcoty  In  dis- 
pute. If  tbe  money  belonged  to  the  father. 
Us  promise  to  invest  It  tar  them  would  not 
pass  the  title  to  them.  It  would  not  be  good 
as  s  gift  Inter  vivos,  because  It  was  never 
delivered  to  the  plain  tiffs  nor  Invested  in 
their  name.  If  be  had  Joined  In  the  deed, 
and  pwmltted  the  children  to  collect  and  re- 
tain tbe  entire  consideration,  that  might  have 
beai  good  as  an  advancement;  bat  that  was 
not  done.  Aa  a  matter  of  law,  when  Mrs. 
Maiy  wmmeU  died  seised  la  fee  of  the  Fif- 


teenth street  property,  the  ttUe  vested  e» 
Instante  in  John  WIthnell  fw  life,  as  tenant 
by  curtesy,  with  remainder  to  the  plalntiflB. 
Section  29  of  the  chapter  on  Descendants  to 
our  statutes  (Comp.  St  1885,  c.  23)  as  It  stood 
prior  to  the  amendment  of  1887,  provided 
that:  "When  any  man  and  his  wife  shall  be 
seized  In  her  tight  of  ai^  estate  or  lnheri^ 
ance  In  lands,  the  husband  shall,  on  the 
death  of  his  wife,  hold  tbe  lands  for  his  life, 
as  tenant  thofeof  by  curtesy."  Nothing  In 
tbe  bin  of  exceptions  or  the  plradlngs  shows 
the  age  of  John  WIthnell  at  any  time.  It  Is, 
therefore,  ImptMslble  to  determine  bis  ex- 
pectancy under  the  Carlisle  Tables.  He  died 
January  29,  1901— nine  years  and  a  day  after 
tbe  date  of  tbe  deed  to  the  Fifteenth  street 
property.  He  ms  in  fact  then  the  owner  of 
a  life  estate  In  the  property,  which  would 
have  lasted  for  nine  years.  Had  the  parties 
recognized  his  right  to  the  use  for  life  of 
the  entire  940,000  In  lieu  of  bis  life  estate  in 
the  property  sold,  and  the  whole  sum  had 
been  left  with  him  In  recognition  of  this 
right  ve  are  of  the  opinion  that  he  would 
have  been  trustee  for  the  remaindermen. 
In  Obeshln  v.  Cheshire,  87  N.  a  S61.  it  Is 
said:  "A  court  of  equity  has  tovarlably  en- 
tertained a  bill  by  one  entitled  to  a  personal 
chattel  in  remainder  after  a  Ufe  estate  to 
have  the  property  secured  when  It  Is  alleged 
in  the  bill  that  tt  Is  Ukely  to  be  lost  by  any 
means  whatever;  and  when  the  proper^  baa 
been  converted  Into  another  spedes  of  prop- 
erty by  the  tenant  tor  life,  or  those  who 
claim  to  privity  with  him,  the  remaindermen 
may  elect  to  follow  and  take  the  fund  In  Ite 
changed  form.**  The  same  rule  Is  announced 
In  Hunter  v.  Yarhorough,  92  N.  a  68.  But 
tbe  (40,000  was  not  so  left  with  tbe  father, 
but  was  separated  Into  two  funds— $24,000 
and  $16,000.  The  present  worth  of  $40,000 
due  to  nine  years,  computed  on  the  basis  of 
7  per  cent  simple  toterest  is  to  tbe  neigh- 
borhood of  $24,500,  while,  compounding  the 
interest  with  annual  nata,  it  is  something 
less  than  $22,000;  making  the  value  of  the 
father's  life  estate  from  $15,S00  to  $18,000. 

It  cannot  be  suroosed  under  tbe  evidence 
that  John  WIthnell  would  be  willing  to  forego 
his  legal  toterest  to  this  property.  It  Is 
shown  by  the  platotUEs'  witnesses  that  at  that 
Ume  he  was  not  maktog  money  in  his  busi- 
ness, snd  tt  Is  not  shown  that  he  bad  any 
other  tangible  property,  except  the  unim- 
proved lots  Ml  S'amam  street  The  tact  that 
the  $24,000  was  paid  to  the  children  and  rec- 
ognized as  theirs,  and  that  $10,000  was  re- 
tained by  the  father,  leads  us  to  tbe  belief 
that  this  $16,000  was  so  retained  1^  him  as 
the  agreed  value  of  his  Interest  to  the  prop- 
erty, computed  upon  some  bads  agreed  upon 
between  talm  and  the  children;  and  that  the 
money  to  fact  and  to  law  was  the  property 
of  tbe  tather.  If  tills  Is  correct  then  bo 
promise  on  bis  part  to  do  anything  with  the 
property  for  the  benefit  of  the  children  woui'i 
have  the  effect  of  jy^f^^ilg^^ 
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In  tUem,  until  their  Otie  was  made  good  by 
some  delivery  or  iiiTf«tment  Id  their  name; 
neltber  of  wiilch  ever  took  place.  A  result- 
ing trust  can  no  more  be  created  by  an  oral 
contract  or  oral  declarations  of  boldlng  the 
property  In  tmat  than  can  an  express  trust 
be  80  created.  A  resulting  trust  In  land  Is 
seated  by  operation  of  law,  and  only  be- 
cause of  being  created  by  operation  of  law 
does  It  constitute  an  exception  to  the  rule  that 
a  trust  In  land  cannot  be  created  or  declared 
except  in  writing.  Only  the  facts  upon  which 
the  law  will  raise  the  trust  may  be  proved 
by  parol.  Unless  the  money  Itself  belonged 
to  the  children,  Its  investment  In  real  prop- 
erty  by  their  father  did  not  create  a  trust  by 
operation  of  law.  While  oral  declarations  of 
one  In  poscsslon  of  a  ftmd  are  admissible  for 
the  purpose  of  helping  to  trace  the  fund  when 
Its  trust  cbaracter  Is  established,  and  also  as 
evidence  tending  to  establish  such  character 
by  way  of  admission,  yet  they  cannot  alone 
create  ownership  In  the  supposed  cestui  que 
tmst,  or  deprive  the  real  owner  of  his  right 
thereto,  unless,  because  of  the  circumstances, 
they  create  an  estoppel. 

Defendant  has  contended  that,  under  the 
pleadings  and  evidence,  if  any  trust  is  claim- 
ed and  shown,  It  is  an  express  trust,  and  void 
under  tbe  statute  of  frauds,  because  by  parol; 
and  that,  there  being  an  express  trust,  no  re- 
sulting trust  can  be  raised.  These  results  do 
not  necessarily  follow.  An  express  trust  In 
the  ?l(l,000  fund  could  be  created  by  parol 
contract  If  the  plaintiffs  owned  the  fund;  and 
then,  the  fund  being  held  under  express  trust. 
If  It  was  converted  by  the  trustee  into  other 
property,  and  the  title  thereto  taken  in  his 
own  name,  a  resulting  trust  would  attach 
to  the  property  In  which  the  fund  was  In- 
vested. 

A  very  common  case  of  resulting  trust  Is 
where  one  holding  a  fund  under  an  express 
trust,  either  with  the  duty  of  holding  the  fund 
intact  or  with  power  of  dlacretiounry  Invest- 
ment, Invests  the  trust  fund  In  his  own  name, 
and  the  law  raises  a  resulting  trust  In  the 
acquired  property  because  of  the  ownership 
of  the  fund,  notwithstanding  It  was  originally 
held  under  an  express  trust.  All  that  we  can 
say  for  the  most  favorable  evidence  Introdu- 
ced by  the  plaintiffs  Is  that  It  tended  to  estab- 
lish a  promise  of  their  father  to  Invest  the 
?16,000  for  them,  without  any  indication  or 
specification  as  to  what  investments  would  he 
made,  and  some  conversations  thereafter  in- 
dicating that  he  considered  the  Famam  sti'eet 
property,  which  was  eventually  sold  for  $40.- 
000,  as  their  property,  or  rather,  perhaps,  that 
their  money  was  Invested  therein,  together 
with  some  rather  loose  and  illy  proved  con- 
versations In  which  the  St  Mary's  avenue 
property  was  spoken  of  as  theirs.  The  dif- 
ference between  the  selling  price  of  the  Far- 
nam  street  property  and  the  Incumbrance 
thereon  added  to  the  price  of  the  St.  Mary's 
avenue  property  is  $16,000.  If,  by  any  con- 
stmctlou  of  the  eWdence,  It  will  be  sufficient- 


ly establlslied  that  the  original  ¥16,000  fni 
was  tbe  property  of  the  children,  and  thi 
their  father  had  promised  to  invest  tbe  su 
for  them  without  specifying  the  investmei 
he  could  undoubtedly  dedicate  to  the  tru 
fund  any  of  the  proceeds  of  the  sale  of  tl 
Pa  mam  street  property  he  saw  fit— eitb 
the  St  Mary's  avenue  property,  or  oth 
portion  of  the  consideration.  That  he  did  n 
dedicate  the  St  Mary's  avenue  property 
such  trust  fund  is  evidenced  by  the  fact  th 
be  took  the  title  thereto  jointly  with  t 
wife,  the  defendant,  and  then,  with  her,  i 
cumbered  It  by  mortgage.  The  lots  on  Fi 
nam  street  for  which  he  had  paid  the  co 
slderatlon  of  $14,700,  appear  to  have  lie 
clear  In  bis  name  after  his  marriage  wi 
the  defendant  and  she  had  an  interest  thei 
in,  her  signature  to  the  deed  was  needed 
bar  her  dower,  and  was  indispensable  to  cc 
vey  the  homestead  interest  Moreover,  the 
Is  no  evidence  or  pleading  to  show  that 
might  not  at  that  time  make  a  valid  i 
vancement  to  her,  and  we  think  that,  aft 
causing  an  Interest  In  this  property  to 
conveyed  to  her,  when  it  was  taken  In  < 
change  for  their  prior  home  and  property, 
could  not  then  dedicate  It  to  the  trust  fni 
BO  as  to  destroy  her  interest  therein. 

It  is  urged  by  defendant  that  tbe  $1 
000  fund  must  be  directly  and  speciflca 
traced  into  the  property  sought  to  be  1 
pressed  with  the  trust  While,  under  certs 
conditions,  this  Is  the  rule,  yet  when  t 
trust  is  clear,  and  the  trustee  has  disslpat 
the  trust  fund,  an  instant  and  continuing  dt 
rests  upon  him  to  restore  tbe  fund,  and 
may  do  so  by  an  appropriation  of  any  of  I 
own  property  to  the  trust  estate.  In  Houi 
ton  V.  Davenport,  74  Me.  590,  it  Is  said:  ' 
trustee  need  not  purchase  pr<^erty  with  t 
very  dollars  received  from  the  trust,  fui 
nor  give  any  notice  to  the  cestui  que  trust 
the  purchase,  nor  maUe  any  delivery  to  hi 
in  order  to  create  a  trust  estate.  If  he  us 
or  loses  the  trust  fund,  he  may  afterwan 
by  some  proceeding  or  act  of  his  own,  si 
stltute  his  own  money  therefor,  and  the  sr 
stituted  money  will  be  subject  to  the  sai 
trust  that  was  impressed  upon  the  mon 
by  tbe  trustee  u^ed  and  lost.  If  a  trusi 
commingles  trust  money  with  money  of  1 
own,  aud  afterwards  separates  from  the  co 
mon  fund  a  proper  x>oftlon  of  it  as  t 
property  of  the  cestui  que  trust  and  wi 
such  portion  of  the  fund  purchase  real  - 
tate  In  his  own  name,  the  trust  becomes  1 
prrsspd  upon  and  attached  to  the  money  th 
set  aside  and  the  real  estate  purchased  wi 
such  money."  But  we  think  no  separati 
and  dedication  is  proved  in  this  case.  It 
worthy  of  note  that  the  deed  to  the  St  Mar 
avenue  propeily,  carrying  the  title  to  pla 
tiffs'  father  and  stepmother  was  at  or 
recorded,  yet  though  his  health  was  kmi 
to  be  falling,  there  does  not  appear  to  ha 
been  any  attempt  msde^to  iwcure  s  conv* 
ance  in '^Vi^t^Os&mf'^U- alleged  tra 
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Upon  the  whole  case  vre  tbink  the  trial  court 
was  right  In  bolcitiif;  the  evidence  Insufficient 
to  establish  a  resulting  trust  in  favor  of  the 
plaintiffs  In  the  property  In  question. 

Complaint  Is  made,  and  error  assigned,  be- 
cause the  court  ruled  out  certain  evidence 
offered  by  the  testimony  of  William  Wlthnell. 
If  the  ruling  of  the  court  thereon  was  error, 
It  la  without  prejudice,  for  the  matter  offer- 
ed to  be  proved  by  this  witness  was  well 
establlsbed  by  the  evidence  of  another. 

Complaint  Is  also  made  that  the  court  err- 
ed in  admitting  a  certain  chattd  mortgage  in 
eTldence  as  an  exhibit  during  the  cross-ex- 
amination of  a  witness.  The  matter  was 
within  the  discretion  of  the  court,  and,  more- 
over, the  contents  of  the  chattel  mortgage 
had  already  been  read  into  tbe  record  upon 
the  cross-examination,  and  Its  adm!s=lon  as  an 
exhibit  could  not  change  its  force. 

We  recommend  that  the  Judgment  of  the 
district  court  be  affirmed. 

ALBERT  and  BABN&8,  CO.,  concur. 

PER  CURIAM.  For  the  reasons  given  In 
tbe  foregoing  opinion,  the  Judgment  of  the 
fflstrict  conrt  1b  afllrmed. 


MOORES  et  al.  T.  STATE  ex  rel.  MacRAB. 
(Sopieme  Court  of  Nebraska.    July  3.  1903.) 

SAIiOON  LICBNSE^-PILINQ  PROCESS— MAN OA- 
MOS. 

1.  A  protest  addreseed  to  a  board  empowered 
to  grant  saloon  licenses  was  sent  by  mail,  and 
received  prior  to  any  action  gTHnting  tbe  license 
protested  agaiasL  The  board  took  cognizance 
of  the  same,  and  ordered  it  preEerved  in  the 
files  of  its  office.  Betd,  that  the  protest  was 
"filed"  In  the  proper  office  within  the  mean- 
iug  of  the  law,  and  that  it  became  the  duty  of 
the  board  to  "appoint  a  day  for  hearing  the 
fase."  under  the  requirements  of  section  3,'c 
50.  of  tbe  Complied  Statntes. 

2.  Record  examined,  and  Jield  to  show  no  er- 
ror, and  that  the  writ  of  mandamus  was  right- 
ly granted  by  the  district  court. 

CommissloneTB'  Oplnim.  Department  No. 
2.  Error  to  District  Court,  Douglas  County; 
Betelle,  Judge. 

"Not  to  be  officially  reported." 

AntlicatioB  1^  the  state,  on  tbe  relation  of 
John  D.  MacRae.  against  Frank  B..  Mooree 
and  otbera,  members  of  tbe  board  of  fire  and 
police  commisslonras  of  the  dty  of  Omaha. 
Judgment  for  relator,  and  defendants  bring 
error.  Affirmed. 

Charles  Ogden,  Wright  ft  Stout,  and  W.  J. 
Connell,  for  plaintiffs  In  error.  George  O. 
Jlartln,  for  defendant  In  error. 

GLANVIIiLE,  C.  This  Is  a  proceeding  In 
error  from  the  district  court  of  Douglas  coun- 
ty, seeing  to  reverse  the  Judgment  of  that 
court  granting  a  peremptory  writ  of  manda- 
mus against  tbe  members  of  tbe  board  of 
fire  and  police  commissioners  of  the  city  of 
Omaha,  requiring  said  board  to  convene  and 
appoint  n  day  for  bearing  tbe  protests,  rfr 


monstrances,  and  objections  of  the  relator, 
John  D.  MacRae  against  thp  Issuance  of  a 
saloon  license  to  Charles  Metz.  also  respond- 
ent in  the  action,  and  requiring  said  board 
to  revoke  tbe  license  which  had  already  been 
granted  until  such  bearing.  Th^e  is  prac- 
tically only  one  contention  on  the  part  of  the 
plaintiffs  in  error  relied  upon  to  secure  a  re- 
versal, and  that  Is  that  the  protest,  remon- 
strances, and  objections  to  tbe  granting  of 
such  license  made  by  the  relator  and  brought 
to  tbe  attention  of  the  defendant  l>oard  were 
not  filed  with  the  board.  Tbe  answer  filed 
by  the  members  ct  the  board  contains  tbe  fol- 
lowing: "Further,  the  said  respondents  deny 
that  any  protest  or  remonstrance  has  ever 
been  filed  with  this  board  as  by  law  requir- 
ed." The  answer  of  Charles  Metz  contains 
the  following:  "And  denies  that  tbe  said  re- 
lator at  any  time  filed,  or  asked  to  be  filed, 
any  remonstrance  or  protest  against  tbe 
granting  of  said  license."  The  license  In 
question  was  granted  on  the  ISth  day  of  De- 
cember, 1902,  and  the  relator,  who  Is  a  per- 
son entitled  to  be  b^rd  In  opposition  to  tbe 
granting  of  such  license,  wrote  and  sent  by 
mall  In  such  manner  that  the  same  was  rfn 
celved  by  tbe  clerk  of  the  defendant  board  on 
the  17th  day  of  Novemlwr,  the  following 
communication: 

"Omaha,  Nebr.,  Nov.  15/02. 

"To  the  Honorable  Board  of  Fire  and  Po- 
lice Corn's  of  City  of  Omaha,  Nebraska— Dear 
Sirs:  As  owner  and  resident  of  810  So.  27th 
Street,  I  protest  against  a  license  being  grant- 
ed to  Mr.  Chas.  Mets  to  do  business  at  2705 
Leavenworth  St. 

"Ever  since  be  has  bad  a  saloon  there,  he 
has  been  a  violator  of  the  law;  curtains  are 
never  removed  at  any  time  of  day  from  tbe 
windows,  and  It  is  kept  open  for  business 
every  Sunday.  I  bope  you  will  give  me  a 
hearing  and  an  opportunity  to  prove  my 
charges.  I  think  you  will  acknowledge  that 
I  am  interested  more  than  those  ^'bo  live  ^ 
to  1%  miles  from  2705  Leavenworth  Street. 
Furthermore,  building  is  within  limits  at 
Catholic  School  Grounds. 

"Thanking  you  in  advance  that  I  may  be 
favored  with  my  request,  I  remain  yours, 
"J.  D.  MacRae.- 

It  was  indorsed  by  the  cl«k  of  said  board, 
at  the  direction  of  the  secretary  thereof,  as 
i  follows:     "Received  by  mail   Nov,   17  at 
11:30  a.   m.    Wm.   I.   Kleratead.  Clerk." 
Thereafter,  on  the  15th  day  of  December, 
tbe  relator  sent  another  communication  by 
mall  to  said  board  In  snch  a  manner  that  It 
I  reached  the  bands  of  the  clerk  on  the  same 
'  day,  and  before  the  license  In  question  was 
I  };ranted.   These  communications  were  placed 
i  In  the  envelope  containing  tbe  other  papers 
i  In  relation  to  tbe  application  for  such  license. 
!  The  record  of  the  proceedings  of  the  board 
:  upon  the  granting  of  tbe  license  In  question, 
as  orlffinally  miuir.  Is  as  follows:  "Thursday, 
i  December  ISth.  IDOgigitizIsa^V^GkO^C 
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met  pursuant  to  adjournment  William  J. 
Broatcb  presiding.  Members  present:  Thom- 
as, Wright  and  Spratlen.  Mlnntea  of  the 
last  meeting  were  read  and  approved.  The 
clerk  then  presented  the  application,  bond* 
treasurer's  receipt,  ftnd  l^al  notice  <>f  pub- 
lication of  Charles  Uets  tot  license  tq  sell 
liquor  at  No.  2T05  Leavenworth  street  The 
board  finding  no  protest  filed  except  the  let* 
ters  of  J.  D.  MacBae,  thereupon  ordered  the 
same  placed  on  file,  ai^roved  the  bond, 
granted  tlie  license,  and  ordered  the  same  is- 
sued." This  record  was  afterwards  correct- 
ed by  proceedings  of  the  board  as  shown  by 
the  following  entry  und^  date  of  January 
8, 1B03:  '*The  fOUowlng  motion  by  Mr.  Sprat- 
len was  unanimously  adopted:  'Moved  that 
the  record  In  the  matter  of  the  application  of 
CharleB  Mcts  for  a  license  at  2705  Leaven- 
worth  street  be,  and  the  same  Is  hereby, 
amended  so  ob  to  conform  with  the  state  of 
facts  as  follows:  The  board  finding  no  pro- 
teat  filed,  and  tbe  clerk  stating  to  the  board 
that  there  was  a  letter  of  J.  D.  MacBae's  dat- 
ed November  the  15th,  1902,  but  the  board 
finding  that  the  same  was  not  filed  or  any  re- 
quest made  to  file  tlie  same,  thereupon  ap- 
proved the  bond,  slanted  the  license,  and  or^ 
dered  the  same  Issued.  And  the  said  board 
ordered  the  clwk  to  preserve  In  the  flies  of 
this  ofilce  said  letter.*  Thereupon  the  board 
adjourned." 

Some  errors  of  law  occurring  at  the  trial 
are  alleged  In  the  petition  In  oror,  but  In 
the  condition  of  the  record  only  one  of  tbe 
assignments  Is  entitled  to  be  oonsldaed. 
The  respondents  oflTered  to  prove  to  the  trial 
court  "that  the  plaintiff  In  this  case  for  sev- 
eral years  last  past  prior  to  the  year  1902  has 
been  In  tbe  habit  and  custom  at  sending  writ- 
ten oommimlcatlons  to  said  board  protesting 
against  the  grnntlng  of  a  license  at  No.  2705 
Leav«iworth  street,  and  that  the  said  plain- 
tiff in  each  of  said  cases  never  appeared  he- 
fore  said  board,  never  asked  for  a  time  to  be 
fixed  for  a  hearing,  and  never  followed  the 
matter  up  In  any  manner  whatsoever,  except 
by  sending  said  written  communications." 
This  offer  was  rejected,  and,  we  think,  prop- 
erly so.  The  evidence  has  no  bearing  upon 
the  Issues  of  this  case.  The  good  faith  of  the 
board  In  the  matter  complained  of  la  not  in 
Issne^ 

No  contention  la  made  by  plaintiffs  in  er- 
ror that  the  letter  copies  above  are  not  suffi- 
cient in  form  and  substance  to  have  required 
the  board  to  appoint  a  day  for  hearing  there- 
on, under  tbe  requirements  of  section  3  of 
chapter  50  of  the  Compiled  Statutes,  relating 
to  the  granting  of  such  licenses;  and  the  on- 
ly question  to  be  determined  is  as  to  whether 
the  papers  should  be  considered  as  "filed" 
vrlthin  tbe  meaning  of  the  law.  That  they 
were  received  In  due  time,  and  called  to  the 
att«ition  of  tbe  board,  and  that  the  board 
reo^nized  tbeir  presence,  and  noted  the  same 
upon  its  records.  Is  undisputed.  It  seems 
that  tbe  relator  called  at  the  office  of  the 


clerk  of  the  board  on  tiie  20th  day  of  Novem- 
ber, and  was  told  that  his  first  letter  had 
been  received,  and  that  he  saw  It  fbae  mark- 
ed or  Indorsed  as  above  shown.  It  la  fur- 
ther shown  that  the  relator  did  not  again  call 
at  the  office  of  the  board  nntll  December 
20th,  two  days  after  the  Issuing  of  the  license. 
This  action  was  commenced  on  the  5th  day 
of  January,  1903.  We  find  no  provision  of 
law  fixing  the  duties  of  the  clerk  of  the 
board  in  question;  neither  Is  there  anything 
In  the  bill  of  exceptions  which  shows  that 
the  board  had  adopted  any  rule  requiring  the 
filing  marks  on  papers  presented  to  the 
board;  and  the  record  of  Its  proceedings  at 
the  time  of  granting  the  license  In  question 
would  Indicate  a  custom  of  making  papers 
a  part  of  its  record  by  orderli^  tiiem  filed. 
As  corrected.  It  shows  that  the  application, 
bond,  treasurer's  receipt  and  notice  of  pub- 
lication Cfmnected  with  Ibe  license  In  qocs- 
tion  were  presented  by  the  clerk,  and  that  the 
board  "ordered  the  same  placed  on  file,**  and 
that  the  board  also  "ordered  the  clerk  to  pre- 
serve In  the  files  of  this  office  said  letters- 
referring  to  the  letter  of  the  relator.  We 
think  tiieae  communications  shoidd  be  treat- 
ed as  proper  protests  and  remonstrancea,  and 
that  to  all  Intents  and  purposes  they  were 
'*flled  In  the  office  where  the  application  Is 
made,"  as  provided  by  the  section  of  the  stat- 
ute above  referred  to;  that  under  the  law 
as  repeatedly  construed  by  this  court  It  be- 
came tbe  duty  of  the  defendant  board  to. 
appoint  a  day  for  the  hearing  of  tiie  relator's 
protest,  and  that  be  must  be  gtven  *^  hear- 
ing and  an  opportunity  to  prove  his  charges.** 
as  requested-  It  is  too  thoroughly  setUed  by 
this  court  that  tbe  provisions  of  the  statute 
requiring  such-  action  on  the  part  of  the  li- 
cense boards  Is  mandatory  to  require  dis- 
cussion. See  State  v.  Reynolds,  18  Keb.  431. 
25  N.  W.  610:  Yandeillp  v.  Derby,  19  Neb. 
165.  26  N.  W.  707,  and  cases  cited. 

The  Judgment  of  tbe  district  court  Is  rt^t 
and  we  recommend  that  It  be  In  aU  things 
affirmed. 

ALBERT  and  BARNES.  OOL,  eoncnr. 

PER  Cl^RIAM.  The  concln^ons  reached 
by  tbe  Commissioners  are  approved,  and.  it 
appearing  that  the  adoption  of  tbe  recom- 
mendations made  will  result  in  a  right  de- 
cision of  tbe  cause.  It  Is  ordered  that  the 
Judgment  of  the  district  court  be  affirmed; 
and  ft  is  further  ordered  fliat  a  mandate  be 
Issued  Instanter. 

PORTER  T.  TROMPEN  et  al. 
(Supreme  Court  of  Nebraska.   Nov.  20.  1901.) 

BXBCimON— RBPUSAL  TO   SELL  LAND-COH- 
PUCATED  T1TLK-C08TS. 

1.  No  damage  appeariag  to  hare  been  sustaia- 
ed,  and  the  trial  court  Snding  that  the  tt6m- 

filicated  coudition  of  the  title  justified  the  ^^er- 
S  in  refusing  to  sell  real  estate  levied  t  upon 
by  ezecQtion.  decree  Arecdog  sale,  bat-  exoa- 
eratiuK  sheriff.  nP^^^ed  byV^OOglg^ 
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2.  In  other  actioiu  than  those  In  which  costi 
follow  of  coarse,  the  discretion  of  the  triel  court 
in  awarding  costs  wili  not  be  interfered  witli, 
except  where  facta  regular  It  brought  before 
tide  court  show  abuea  of  tucn  discretion. 

OoDimissIoners'  Opinion.  Department  No. 
L  Appeal  from  District  Court,  Lancaster 
County;   Cornish,  Judge. 

"Not  to  be  officially  reported." 

Action  by  Alexander  S.  Porter  against  John 
J.  Trompen  and  others.  Judgment  Cor  plain- 
tilt  and  defendants  appeal.  Afilrmed. 

KUlngaley  A  Greene,  B.  F.  Pettla,  Bnlr 
k  Borr.  B.  Lb  Otfatiiardt,  and  Qhas.  O.  Whe- 
don,  for  ai^eUanbi.  Walter  J.  Lamb,  for 
anellee. 

HASTINGS,  O.  This  Ifl  an  appeal  orig- 
inally taken  tor  a  nmnber  of  defendants  from 
a  decree  rendered  In  (arw  of  plaintiff,  di- 
recting the  sale,  In  a  certain  ord»,  of  real 
'•state  whlcb  had  been  prevlonely  levied  upon 
by  the  defendant  sheriff.  May  29,  1886,  the 
plaintiff  procured  an  mention  from  the  dis- 
trict court  of  Lancaster  county  against  Jod- 
athan  ClUwe.  Joseph  H.  Beardsley,  and  Ben- 
jamin A.  Gibson  for  the  aom  of  (1,190.80  and 
costs— an  unpaid  remainder  on  a  Judgment 
of  $15,100  recovered  July  IS.  1890,  by  the 
eonslderatlott  of  the  district  court  of  Doug- 
las county.  This  execution  the  ab^fl  pro- 
ceeded to  levy  upon  a  long  list  of  lands  as 
tbe  property  ot  Benjamin  A.  Gibson,  and 
then  returned  the  execution  for  lack  of  time 
to  selL  Plaintiff  then  procured  a  vendl,  on 
which  the  lands  were  advertised  for  sale, 
and  subsequently  the  vendl  was  returned  for 
the  toltowlng  reason  given:  "Having  been 
notUed  by  the  clerk  of  the  district  court  of 
a  mandate  Issned  by  the  Supreme  Court  re- 
itralnlng  the  sale  under  the  Judgment  on 
which  this  writ  Issued  of  the  property  of 
BenJ.  A.  Gibson,  I  herewith  return  ttifs  writ 
without  offering  said  land  for  sale."  The 
mandate  la  found  to  have  contained  the  fol- 
lowlDg:  "That  the  Judgment  rendered  by 
TOO  In  said  cause  be  modified  so  that  the  ap- 
pdlants  aball  be  restrained  from  further  en- 
fordng  the  execution  of  levy  thereof  against 
the  property  of  Benjamin  A.  Gibson  for  the 
parpose  of  applying  the  proceeds  thereof  In 
satistactlon  of  the  balance  due  oh  the  Judg- 
ment in  favor  ai  Alexander  S.  Porter  and 
against  Benjamin  A.  GibstHi,  Jonathan  Chase, 
sM  Joseph  M.  Beardsley,  and,  as  thus  mod- 
Ifled.  the  said  decree  be  affirmed,  at  the  costs 
of  the  appellee."  The  court  finds  that  the 
plaintiff  was  entitled  to  have  the  amount  due 
on  the  vendl  made  out  of  the  property  levied 
npon,  and  that  the  idiaiff  should  proceed  to 
sell  the  same  In  accordance  with  the  statute, 
uid  provides  the  order  In  which  the  premises 
■boold  be  sold.  The  coiirt  also  made  the 
following  finding:  "And  tiie  court  further 
finds  thnt  by  reason  of  the  premises  and  the 
foregoing  facta,  as  found,  and  the  Involved 
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condition  of  the  title  to  fbe  said  several 

ti'acts  of  land,  and  the  claims  of  the  defend- 
ants and  cross-petitioners,  respectively,  made 
against  said  sale,  that  the  plaintiff  is  not 
entitled  to  a  personal  Judgment  against  the 
defendant  John  J.  Trompen  for  his  refusal  to 
sell  the  said  property  under  the  said  vendl  In 
bis  hands,  which  be  was  requested  by  the 
plaintiff  to  do."  Plaintiff  now  claims  the 
court  should  have  given  him  Judgment 
against  the  sheriff  for  the  amount  of  the  exe- 
cution and  the  costs  of  this  action. 

A  bill  of  exceptions  was  settled  by  the  ap- 
pealing defendants  and  the  plaintiff,  but  the 
sheriff  does  not  ap[>eBr  to  have  been  made  a 
party  to  the  bill  of  exceptions,  and,  as 
against  him,  It  cannot  be  considered.  In- 
deed. It  Is  difficult  to  find  upon  what  basis 
It  can  be  held  that  thei'e  Is  any  appeal  here 
on  the  part  of  the  plaintiff.  A  careful  exam- 
ination of  the  record  fails  to  reveal  any  sign 
of  any  cross-appeal  on  plaintiff's  part,  except 
his  brief.  He  seems,  however,  to  have  taken 
exception  to  the  finding  In  favor  of  defend- 
ant sheriff,  and,  as  the  trauscrlpt  Is  here,  per- 
haps plaintiff  Is  entitled  to  have  the  case  con- 
sidered as  appealed  on  his  behalf  end  against 
the  sheriff.  He  Is  not.  However,  entitled  to 
have  the  bill  of  exceptions  considered,  and 
the  only  matter  that  need  be  examined  Is 
whether  the  findings  of  fact  made  by  the 
court,  when  applied  to  the  pleadings,  dis- 
close any  relief  to  which  the  plaintiff  is  en- 
titled, and  show  a  rigtit  of  recovery  on  his 
part.  The  findings,  so  far  as  tbey  relate  to 
the  dispute  between  the  plaintiff  and  the 
sheriff,  are  as  above  stated.  They  estab- 
lish a  lien  and  a  right  to  sell  property  on  the 
part  of  plaintiff.  It  is  manifestly  Impos- 
sible that  there  can  have  been  any  disap- 
pearance or  loss  of  property.  There  Is  noth- 
ing In  the  findings  anywhere  to  indicate  any 
loss  of  value,  or  that  the  property  had  not 
enhanced  In  value  during  the  time  that  the 
plaintiff  was  required  to  wait^  Neither  Is 
there  anything  to  Indicate  that  the  property 
Is  not  ample  to  dlscliarge  the  execution  and 
luterest.  PlalntlfTa .  own  petition  is  In  the 
alternative,  for  either  a  Judgment  or  a  de- 
cree such  as  was  rendered.  Probably  the 
fact  that  the  prayer  for  relief  is  In  the  al- 
ternative, and  one  has  been  granted,  would 
not  warrant  the  refusal  at  this  time  to  grant 
the  other,  also,  if  the  facts  set  out  In  the 
pleadings  and  found  by  the  court  would 
warrant  It.  Bliss,  Code  Pleading,  {  161. 
But  tbey  certainly  do  not.  The  facts  found 
by  the  court  do  not  disclose,  as  above  sug- 
gested, any  actual  loss  or  damage  sustained 
by  the  plaintiff  because  of  his  delay  In  pro> 
curing  the  sale  of  the  property. 

Plaintiff  strenuously  Insists  that  he  is  en- 
titled to  costs,  at  all  events,  as  against  the 
sheriff.  Costs  In  an  action  of  this  kind  seem 
to  be  placed  by  the  statute  In  the  discretion- 
ary control  of  the  court.  This  does  not  seem 
to  have  been  one  of  the  actions  mentloaQd  is 
section  620  of  the  G<sd«e4tf/ t^ii^^g^Cin 
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irhlcti  eoHta  are  allowed  of  course  upon  a 
reeovery  by  plaintiff.  It  la,  rather,  one  of 
those  "other  actions"  mentioned  in  section 
628  of  the  Code,  In  which  the  court  may 
award  and  tax  costs  as  "In  Its  discretion  it 
may  think  right  and  equitable."  The  facta 
In  this  case,  and  upon  which  the  trial  court 
acted,  are  not  before  ub,  and  we  are  without 
any  means  of  determining  that  the  action 
of  the  trial  court  was  not  Jost  and  equitable; 
and,  of  course,  in  the  absence  of  any  contrary 
showing,  Its  correctness  must  be  presumed. 

It  la  therefore  recommended  Uiat  the  Judg- 
ment of  the  district  court  be  affirmed. 

DAT  and  KIBEPATBIOK,  COL,  concur. 

▲fflrmed. 

ADKINS  et  aL  t.  ANDREWS. 
(Supreme  Oonrt  of  Nebraska.   Not.  7,  1901.) 

rORCIBLB  ENTRY  AND  DETAINER— APPEAL. 

1.  Proceedings  in  forcible  entir  and  detainer 
are  not  "civil  cases,"  within  the  purview  of 
section  17,  art.  6,  of  the  Constitution. 

2.  No  appeal  lay  to  the  district  court  from  the 
judgment  of  the  county  court  in  proceedings  in 
forcible  entry  and  detainer  prior  to  the  enact- 
mait  of  chaptK      p.  484.  Laws  1901. 

Gommlsslonors*  Opinion.  Department  No. 
2.  Error  to  District  Court,  Caster  County; 
SulllTan,  Judge. 

"Not  to  be  offldally  reported." 

Action  by  H.  B.  Andrews  against  Morris 
Adklns  and  others.  Judgment  for  plaintiff, 
and  dcfoidants  bring  error.  Reversed. 

U,  S.  Gadd  and  Wolfenbarger  &  Williams, 
for  plaintiffs  In  error.  C.  L.  Outterson  and 
Klrkpatrlck  &  Hager,  toe  defendant  In  error. 

POUND,  C.  This  case  presents  the  same 
questions  as  Armstrong  t.  Mayer,  60  Neb. 
423,  83  N.  W.  401,  except  that  the  proceed- 
ings in  forcible  entry  and  detelner  here  in 
question  were  begun  before  the  county  Judge 
Instead  of  before  a  Justice  of  the  peace.  It 
Is  argued  that  Armstrong  v.  Mayer  is  for  this 
reason  inapplicable  In  view  of  section  17, 
art  6,  of  the  Constitution,  which  provides  as 
follows:  "Appeals  to  the  district  courts  from 
the  Judgments  of  county  courts  stiall  be  al- 
lowed in  all  criminal  cases,  on  application  of 
the  defendant;  and  In  all  civil  cases,  <m  ap- 
plication of  either  party,  and  in  such  other 
cases  as  may  be  provided  by  law."  But  we 
think  the  statutory  summary  proceeding  In 
forcible  entry  and  detainer  comes  ratber  un- 
der the  "other  cases"  referred  to  In  the  sec- 
tion quoted  than  under  the  head  of  "civil 
cases."  as  the  latter  phrase  is  used  therein. 
In  seetlMi  18  It  is  provided  that  "do  Justice  of 
the  peace  shall  have  Jurisdiction  "of  any  civil 
case  where  the  amount  In  controversy  shall 
exceed  two  hundred  dollars,"  nor  In  any 
"matter  wherein  the  title  or  boundaries  of 
land  may  be  In  dispute."  This  would  Indi- 
cate that  "civil  cases,"  as  naed  In  this  article 


of  the  Constitution,  refers  to  the  ordinary 
actions  upon  obligations  and  for  injuries  to 
person  or  propear^,  and  that  special  proceed- 
ings are  not  Included,  bat  are  left  to  be  gov- 
erned by  the  provlsious  as  to  "other  case^' 
not  criminal.  It  Is  true  the  proceeding  la  a 
civil  one,  In  the  sense  that  It  Is  not  criminal, 
"although  to  some  extent  criminal  in  form." 
Galllgher  v.  Gonnell,  23  Neb.  391,  408,  3B  N. 
W.  S60,  671.  But  the  question  la.  not  u  to 
the  meaning  of  "dvll  cases"  In  general,  Imt 
as  to  the  sense  In  which  those  words  are  naed 
In  the  constitutional  provltfoo  quoted.  The 
special  character  of  pmceedlngi  In  forcible 
entry  and  detainer  Is  cenoally  reeognised. 
They  are  Intmded  to  im»vlde  a  speedy  and 
more  or  less  summary  remedy,  and  belong  In 
a  class  apart  witii  othra-  special  and  som- 
mary  proceedings.  In  Armatnmg  t.  Mayer, 
supra,  it  was  btid  that  the  eonatltntloiial  pro- 
vision giving  the  district  courts  general  com- 
mon-law Jnrlsdlction  did  not  confer  original 
Jurisdiction  in  forcible  entry,  and  we  think 
the  reasoning  there  employed  makes  also  for 
the  construction  we  hare  given  to  the  sec* 
tlon  as  to  vpeals  from  the  county  court  All 
the  i^oceedlngs  in  the  record  were  had  prior 
to  the  enactment  of  chapter  85,  p.  484,  Laws 
1901,  at  which  time  there  were  no  valid 
statutory  provisions  for  appeal  of  such  cases. 
Armstrong  v.  Mayer,  supra.  It  follows  that 
the  district  court  got  no  Jurisdiction  by  rea- 
son of  the  attempted  appeal,  and  that  all 
proceedings  disclosed  by  the  recrad  sul»e- 
quent  to  the  Judgment  in  the  «nm^  eourt 
were  of  no  effect  The  Jndgment  most  there- 
fore be  reversed,  bat  as  the  attempted  ap- 
peal was  taken  and  the  conseqnoit  proceed- 
ings in  the  district  court  were  had  at  the  in- 
stance of  the  plalntUto  In  error,  we  think, 
following  the  precedrat  In  Armstmng  v. 
Mayer,  supra,  that  the  costs  should  be  taxed 
to  them. 

We  recommend  acondlngly  that  the  Jud^ 
ment  be  reversed,  and  the  district  oourt  di- 
rected to  dismiss  the  pretended  appeal,  and 
that  tiie  costs  he  taxed  to  phOntlfls  In  errw. 

OLDHAM  and  SEDGWICK,  CO.,  ooncuT. 

Reversed  with  dlrectlonsi 


HOT  V.  STATE. 
(Supreme  Court  of  Nebraska.    July  8,  1908.) 

CRIMINAL  LAW— APPEAXi-RETIEW—RECORD- 
AS8AUI/r— EVIDENCE. 

1.  When  the  evidence  upon  which  tiie  trial 
court  decided  an  Issue  of  fact  Is  not  preserved 
la  the  record,  it  will  be  presumed  that  the  de- 
cision is  right. 

2.  Affidavits  used  on  the  trial  of  an  issue  of 
fact  do  not  become  part  of  the  record  by  being 
certified  to  this  court  by  the  clerk  of  the  dis- 
trict court  The  law,  and  not  the  clerk,  de- 
termines what  shall  constitute  the  record. 

3.  A  person  attacked  or  formidably  threatened 
by  three  persons  acting  in^ncert  may  avail 
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i&t,  atthotigh  K  is  not  from  him,  but  from  the 
otha%^  that  great  bodilj'  barm  is  apprebeoded. 

■L  The  right  of  self-defeDse  does  not  belong 
alone  to  persoDS  engaged  in  th^  pursait  of  their 
tavfnl  bnsiness.  It  is  available  to  every  per- 
fOD,  regardless  of  the  nature  of  bis  business, 
Tho  Is  aasaulted,  or  who,  apon  just  grounds, 
apprehends  an  immediate  anlawful  attadc. 

5.  This  court  is  under  no  obligation  to  con- 
aider  a  bill  of  exceptions  which  la  not  fairly 
lad  reasonably  legible. 

(Syllabna  by  the  Court.) 

Error  to  District  Conrt,  Onmlng  Coon^; 
GraTes,  Jndge. 

George  P.  H07  was  oniTicted  of  an  aa- 
ainlt,  and.  brings  error.  Rereraed. 

Anderson  &  Keefe  and  Qeo.  L.  Loomia,  for 
plalnttCf  In  error.  Frank  N.  Prout,  Atty. 
Gen.,  and  Norrla  Brown,  Dep.  Atty.  Qen., 
(or  the  State. 

SULLIVAN.  C.  J.  George  P.  Hoy,  who 
was  convicted  of  an  assault  and  battery  in 
the  district  court  of  Cuming  county,  seeks 
by  this  proceeding  a  reversal  of  the  sentence. 

The  assignments  of  error  which  call  In 
question  the  action  of  the  trial  court  in  ap- 
pointing  Mr.  Valentine  to  conduct  the  prose- 
cution, on  the  assumption  that  the  county  at- 
torney and  his  deputies  were  under  disability, 
oiDDot  be  sustained.  The  court  acted  upon 
pridence,  and,  the  evidence  not  having  been 
preserved  in  the  bill  of  exceptions,  the  pre- 
snmptlon  will  be  indulged  that  the  action  was 
right  and  proi>er.  Madden  v.  Norfolk  Milt 
Co..  15  Neb.  644,  19  N.  W.  636. 

Attention  is  directed  by  counsel  for  de- 
teadant  to  certain  affidavits  bearing  upon  this 
question,  and  certified  by  the  clerk  of  the 
district  court  as  part  of  the  record.  These 
affidavits  cannot  be  considered.  The  law, 
and  not  the  clerk  of  the  court,  determines 
wbat  shall  constitute  the  record.  Affidavits 
used  upon  the  trial  of  an  issue  of  fact  are 
merely  eridence,  and  can  only  become  a  part 
ot  the  record  by  being  Included  In  the  bill 
of  exceptions.  Kyle  v.  Chase,  14  Neb.  528, 
16  N.  W.  821;  Frederick  v.  Ballard,  16  Neb. 
559.  20  N.  W.  870;  Mercantile  Trust  Go.  t. 
O'Hanlon,  B8  Neb.  484,  78  N.  W.  925. 

As  every  litigant  is  entitled  to  have  his 
theory  of  the  case  submitted  to  the  Jury,  it 
must  be  asaumed,  in  dealing  with  the  excep- 
tion to  the  seventh  instruction,  that  the  facts 
which  defendant's  evidence  tended  to  prove 
were  established.  His  account  of  the  trans- 
action upon  which  the  prosecution  was 
grounded  la.  In  substance,  this:  While  tiav- 
ellng  on  horseback  on  the  "Blair  road,"  he 
encountered  a  fence,  which  he  was  In  the 
act  of  tearing  down,  when  he  discovered 
three  men  advancing  toward  him  from  an 
adjacent  field,  ottering  oaths  and  opprobrious 
pplthets.  These  men  were  Peter  Hart  Harry 
Murray,  and  the  complaining  witness,  Wil- 
liam Murray.  Knowing  that  they  claimed  the 
road  had  not  been  legally  established  and 
that  he  waa  a  trespasser,  he  abandoned  his 
pnrpose  to  tear  down  the  fence,  monated 


his  horse,  and  was  about  to  ride  away,  when 
William  got  in  front  of  him  and  attempted 
by  force  to  detain  him.  Shocked  and  sur- 
prised by  the  oattis  and  epithets,  and  fearing 
that  Hart  and  Harry  Murray  would  come 
upon  him,  and  in  their  fury  kill  him,  the 
defendant  struck  the  complaining  witness  sev- 
eral blows  with  a  cane,  in  order  to  make  him 
release  bis  hold  upon  the  horse's  bridle.  Fail- 
ing in  this,  be  dismounted  and  fied,  leaving 
his  horse  behind  him.  Upon  this  evidence, 
defendant  requested  the  court  to  charge  that 
if  he  bad,  when  the  blows  were  struck,  a  rea- 
sonable and  well-grounded  belief  that  he  was 
In  Imminent  danger  of  receiving  great  bodily 
harm  from  Hart  or  either  of  the  Murrays, 
It  was  lawful  for  him,  as  a  measure  of  self- 
defense,  to  use  such  force  as  appeared  rea- 
sonably necessary  to  break  away  from  Wil- 
liam and  make  his  escape.  The  court  re- 
fused this  Instruction,  and  in  its  stead  gave 
the  following:  "The  Jury  are  instructed  that 
if  you,  from  the  evidence,  believe  that,  at 
the  time  the  defendant  la  alleged  to  have 
committed  the  assault  and  battery  upon  the 
person  of  William  Murray,  the  circumstan- 
ces surrounding  the  defendant  were  sucn  as, 
in  sound  reason,  would  Justify  or  induce  in 
bis  mind  an  honest  belief  that  be  was  in 
danger  of  receiving  from  the  said  William 
Murray  great  bodily  harm,  and  that  the  de- 
fendant, in  doing  what  he  then  did,  was  act- 
ing from  the  Instinct  of  self-preservation,  then 
he  Is  not  guilty,  although  there  may  In  fact 
have  been  no  real  actual  danger."  The  in- 
struction requested  should  have  been  given, 
and  the  one  here  set  out  should  have  been 
refused.  The  danger  which  threatened  de- 
fendant was  not  from  William  Murray  alone. 
It  was  chiefly  from  Hart  and  Harry  Mur- 
ray. It  was  their  language  and  conduct  that 
surprised,  shocked,  and  terrified  blm,  and 
finally  caused  blm  to  abandon  his  horse  and 
seek  safety  In  flight  It  was  clearly  error  to 
require  the  Jury  to  deal  with  the  case  on  the 
assumption  that  William  was  the  only  per- 
son who  had  made  or  was  about  to  make  an 
unlawful  attack.  From  the  whole. evidence. 
It  seems  to  us  that  the  beating  of  the  com- 
plaining witness  was  unjustifiable,  and  that 
the  verdict  is  right,  but  we  cannot  say  that 
the  Jury  would  have  reached  the  same  con- 
clusion if  the  court  had  properly  Instructed 
them  with  respect  to  the  law  of  self-defense. 

The  sixth  paragraph  of  the  court's  charge  is 
criticised  because  It  suggests  the  Idea  that  the 
right  of  self-defense  is  available  only  to  those 
who  are  at  the  time  in  pursuit  of  their  law- 
ful business.  We  do  not  condemn  the  In- 
struction. When  read  In  connection  with  the 
seventh  paragraph  of  the  charge,  it  is  prob- 
ably not  misleading;  but  still.  In  view  of  tbe 
peculiar  facts  of  this  case,  it  would,  we  think, 
be  better  to  clearly  indicate  that  the  right 
of  self-defense  la  tbe  right  under  all  circum- 
stances to  repel  with  commensurate  force  an 
unlawful  attack  really  or  apparently  Immi- 
nent Digitized  byVjOOQlC 
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Some  other  assignments  of  error  are  dls- 
enssed  In  tbe  briefs,  bnt  we  deem  them  no* 
Important 

Tbe  bni  of  ezceptiouB  In  tbis  case  Is  scarc<^ 
I7  legible,  and  we  would  be  jnstlfled  for 
tbat  renron  In  rernsing  to  consider  It.  Mani- 
festly, tbe  repokter  of  the  Elgbth  District 
Rtands  greatly  In  need  of  a  modem  typewrit- 
er.  Those  who  accept  the  work  of  tbe  ma- 
chine which  be  Is  now  nslng  do  so  at  their 
peril 

The  judgment  Is  reversed,  and  the  cause  re- 
manded for  further  proceedings. 


UOBBISON  T.  LINCOLN  SAT.  BANK  ft 
SAFE  DEPOSIT  CO.  (BUGBBE, 
iDtervener). 

(Sapr^e  Conrt  of  Nebraska.   Jane  19,  1901.) 

RECEIVER'S    SALE— NOTICE-DESCRIPTION  OP 
PROPERTY. 

1.  The  DOtice  of  a  judicial  sale  ahoald  contain 
such  a  deacription  as  to  inform  the  pnbllc  of 
tbe  general  nature  of  the  property  to  be  offered 
at  sale. 

2.  A  receiret's  sale  of  propertr  most  be  made 
within  the  time  fixed  by  the  order  of  the  court 
Ackerman  t.  Ackerman,  69  N.  W.  S88,  SO  Neb. 
54,  followed. 

Commissioners*  Opinion.  Department  No. 
8.  Appeal  from  District  Court,  Lancaster 
County;  Holmes,  Judge. 

"Not  to  be  officially  reported." 

Action  by  William  Q.  Morrison  against  the 
Lincoln  Savings  Bank  &  Safe  Deposit  Com- 
pany, Charles  L.  Bugbee  Intervener.  E^m 
the  Judgment  the  Intervener  appeals.  Bevers- 
ed. 

Frank  Irvine,  tor  appellant  Tlbbets  Bros, 
ft  Anderson,  tor  ai^llees. 

DUFFIB,  C  The  Lincoln  Savings  Bank  ft 
Safe  Depmit  Company  went  Into  the  hands 
at  a  receiver  in  1896  oq  the  application  of 
the  plaintiff,  Morrison.  The  appellee  John  E. 
HUl  Is  tbe  receiver.  As  such  receiver  he  has 
from  time  to  time  sold  portions  of  the  assets 
of  the  corporation,  and  on  the  17th  day  of 
June,  1899,  he  applied  to  the  court  for  leave 
to  sell  all  of  tbe  remaining  assets  under  his 
control.  This  appllcatlfui  was  made  without 
notice  to  any  one,  and  an  order  was  granted 
by  the  conrt  as  follows:  "Upon  the  recom- 
mendation of  tbe  receiver,  and  It  appearing 
to  me  that  the  best  interests  of  tiie  trust 
which  be  represents  will  be  subserved  by  a 
sale  of  tbe  assets  now  In  bis  hands  at  pub- 
lie  vendue,  it  is  therefore  by  me  ordered 
that  the  said  receiver  advertise  all  of  the 
assets  now  In  his  hands  and  subject  to  his 
control.  Including  the  real  estate,  at  public 
sale,  within  sixty  days  from  this  date,  said 
advertisement  to  be  bad  for  a  period  of  three 
we^s  in  the  Lincoln  State  Journal,  and  said 
sale  to  be  made  subject  to  the  further  ap- 
proval of  this  court  and  that  the  receiver 
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make  such  sale  In  pursuance  of  this  orde 
This  order  vras  granted  on  tbe  17tb  day 
July,  1899,  hot  was  not  filed  with  the  cU 
of  the  court  until  September  16,  1890,  tut 
sale  of  the  assets  was  made  by  tbe  receh 
September  25  and  26.  1890,  tbe  sale  havl 
been  adjourned  from  September  lOtb,  tbe  d 
first  fixed  therefor.  It  vrill  be  observed  tl 
tbe  sale  as  advertised  and  fixed  by  the  rece 
er  was  not  to  take  place  until  four  days  t 
er  the  expiration  of  the  authority  granted 
the  order,  and  that  no  actual  sale  took  pli 
until  several  days  thereafter.  On  the  1! 
day  of  September,  Bugbee,  the  appellant  fi 
bis  petition  of  intervention  In  this  case,  all 
Ing  that  the  officers  of  the  defendant  cor 
ration  had  refused  to  appear  and  protect  1 
Interest  of  tbe  bank,  that  the  property  1 
being  mismanaged  and  dissipated  by  the 
ceiver,  and  tbat  he,  as  a  stockholder,  v 
interested  and  desired  to  Intervene  in 
action  to  protect  bis  ovm  Interest  and  ' 
Interest  of  the  corporation.  On  tbe  3> 
day  of  September  he  filed  his  motion  to 
aside  the  sale  of  the  assets  of  the  bank  ) 
on  September  25th  and  2eth.  The  court 
fused  this  motion,  and  confirmed  tbe  m 
and  the  Intervener  has  taken  an  anieal  to  1 
court 

Many  errors  and  Irregularities  In  the  i 
ceedlngs  leading  op  to  tbe  sale  and  Its  c 
flrmation  are  urged  by  tbe  Intervener  1 
appellant  and  it  Is  Insisted  that  through 
the  entire  proceedings  of  this  receivership 
court  has  dealt  with  the  assets  in  a  summ 
manner,  without  notice  to  any  one,  and 
a  method  entirely  outside  of  what  is  regt 
ed  as  r^lar  judicial  procedure.  In  bel 
of  the  receiver  and  appellee  It  Is  urged  t 
the  proceedings  are  governed  by  tbe  ba 
Ing  act  (chapter  8,  Comp.  St  1901);  tbat 
Legislature  has  conferred  upon  receivers 
pointed  to  take  possession  of  the  assets 
an  Insolvent  bank  authority  to  dispose  of 
assets  without  any  order  of  court;  and  t 
the  order  made  In  this  instance  was  not 
tended  to  restrict  the  statutory  power  of 
receiver,  but  rather  to  urge  the  receiver 
the  performance  of  his  duty,  and  to  pUEdi 
sale  of  the  assets  to  final  completion. 

As  we  read  the  statutes,  the  receiver  ] 
ceeds  at  all  times  In  the  disposition  of 
assets  under  the  direction  of  the  court  1 
of  the  duties  imposed  upon  him  by  seel 
35  of  tbe  act  is  to  "sell  all  real  and  perse 
property  belonging  to  such  bank  on  b 
terms  and  conditions  as  the  court  or  ju 
shall  direct"  Neither  the  letter  nor  sp 
of  the  statute  authorizes  the  receiver  to  t 
any  steps  In  the  direction  of  disposing 
the  assets  without  the  authority  and  di 
tlon  of  the  court  This  contention  of  the 
ceiver  is  somewhat  In  conflict  with  anol 
line  of  argument  which  he  pursues,  In  wl 
it  is  insisted  that  under  the  statute  tbe  & 
"appointing  the  receiver  and  the  receiver 
made  the  conservatora^of  it^e  assets  at 
bank,  itMi^fliai'^mK'§lteU  at  pnblk 
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printe  sale  an  real  estate  and  veraonal  prop- 
ertj-  Mongliig  to  the  bank,  and  eouTert  such 
property  into  cash  for  the  purpose  of  distrlb- 
ntlng  It  among  the  creditors  of  the  bank,  and 
tnminK  over  .the  anrplns.  If  any,  to  the  stock- 
holders or  their  reiwesentatlTeB,  the  officers 
af  th«  hanfe;  that  the  receiver  Is  not  com- 
pelled to  make  any  advertisement  wbaterer 
of  any  sale  of  the  iwoperty,  either  real  or 
peTBonal;  that  he  Is  not  compelled  to  make 
any  appralsemoit  of  tbe  property;  that  he  Is 
only  compelled  to  act  nnder  the  Instractlons 
and  advice  of  the  conrt,  and,  when  acting 
lUriy  and  properly  performing  his  dntles  as 
recover.  Is  gollty  of  no  frand  or  mlscondnct" 
The  contention  that  the  court  and  receiver 
may  deal  with  the  assets  of  the  corporatitm 
In  this  summary  manner  baa  been  disposed 
of  by  tbtB  conrt  in  at  least  two  cases.  In 
State  T.  German  Savings  Bank,  60  Neb.  784, 
70  N.  W.  221,  it  is  said,  at  page  736,  50  Neb., 
page  222,  70  N.  W.:  "The  proceeding  Is  not 
one  merely  ex  parte,  whereby  the  court,  as  a 
MTt  of  administrator,  winds  up  the  estate, 
bat  it  is  In  its  nature  an  adversary  proceed- 
ing. The  fhct  that  the  corporation  consent- 
ed or  acquiesced  in  the  appointment  of  the 
receiver,  and  in  the  general  directions  given 
Um  by  tbe  first  order,  might  properly  estop 
the  hank  from  afterwarda  assOTtlng  that 
snch  order  was  improvidently  made.  But 
tbe  corporation  remains  the  defendant  in  the 
aue.  It  has  rights  which  It  Is  entitled  to 
protect  The  corporation  as  such  is  Intes- 
ested  In  tbe  economical  and  prudent  manage- 
ment of  Its  affairs,  and  as  the  defendant  In 
the  caae,  and  the  onl;^  defendant,  It  has  the 
right  to  be  beard  in  subsequent  proceedings.** 
Id  State  v.  Faweett,  58  Neb.  871,  78  N.  W. 
636,  the  conrt  again  refused  tbe  rights  of  a 
bank  placed  in  the  bands  of  a  receiver  under 
chapter  8  of  our  Complied  Statutes,  In  an- 
nrtx  to  tbe  same  argument  that  is  now  made 
by  the  receiver  Id  this  case.  We  quote  from 
the  (^ion:  "But  It  Is  said  that  the  banking 
act  contains  special  provisions  concerning 
inch  matters;  that  the  ordinary  procedure 
it  not  applicable.  Indeed,  the  argument  is 
.  that  the  Imnklng  act  provides  a  summary 
method  of  winding  up  an  Insolvent  bank,  and 
ir  any  order  be  appealable  it  is  only  that  ap* 
pointing  the  receiver  In  the  first  instance; 
that  thereafter  the  functions  of  receiver  and 
conrt  are  administrative,  and  their  acts  not 
subject  to  review.  It  Is  said  that  this  is  the 
clear  iwlicy  of  the  act.  If  so,  the  act  Is 
clearly  nnconstitntlonal,  and  we  are  by  do 
means  disposed  to  so  bold.  Sections  34  and 
35  of  the*  banking  act  provide  that  the  attor- 
ney general  shall  apply  for  a  receiver  wben- 
erer  It  shall  appear  to  the  banking  hoard, 
from  any  examination  or  report,'  that  cer- 
tain facts  ^at.  Provisions  are  then  made 
for  the  liquidation  of  debts,  convereloD  of 
assets,  and  complete  winding  up  of  tbe  af- 
fairs of  the  bank.  It  would  be  monstrous  to 
ny  that  an  Inspection  of  a  report,  or  a  con- 
sideration of  tbe  result  of  an  examiner's 


work,  by  an  administrative  board,  should 
lead  to  a  summary  taking  and  disposition 
of  property,  without  any  hearing  other  than 
that  on  the  appllcatlDn  fta  a  receiver.  If  the 
proceeding  be  judicial,  it  implies  a  right  to 
be  heard  according  to  the  usual  procedure; 
It  It  be  not  judicial,  then  there  Is  no  dne 
process  of  law,  and  the  powers  could  not, 
under  tbe  Constitution,  be  conferred  on  a 
court  But  an  entirely  idmilar  argument  was 
made  in  State  v.  German  Savings  Bank,  60 
Neb,  734,  70  N.  W.  221,  which  was  an  ap- 
peal from  an  order  with  reference  to  this 
same  bank,  and  directing  iwoceedlngs  against 
the  stockholders.  That  a  case  under  the 
banking  act  is  an  adversary,  judicial,  and  not 
admlnistratlvo  proceeding  was  there  distinct- 
ly held,  as  it  was  also  held  that  an  order 
directing  the  reeelTer  Calls  irithin  fba  gen- 
eral provisions  ot  tbe  Code,  and  is  ai^eal- 
able.  That  case  Is  here  in  point" 

It  la  true  that  tho  bank  la  not  tun  repre- 
aented;  that  its  offlcera  have  declined  for 
some  reason  to  take  any  Interest  In  tbe  prog^ 
resB  of  this  suit  and  tbe  settlemoit  of  the 
affairs  of  tb»  bank;  and  for  thla  very  reason 
the  intervener  has  been  admitted  into  die 
case  In  wder  that  be  may  exercise  the  same 
rights  which  tbe  officers  of  the  bank  would 
poasesa  did  tliey  dertre  to  appear.  It  liavlng 
been  determined  that  these  proceedings  are 
adversary  in  their  nature  that  they  are  to 
be  governed  by  tbe  same  mles  Ibat  govern 
other  caaes,  it  is  evident  that  the  sale  of  the 
assets,  made  in  tbe  mannw  they  were,  can- 
not be  sustained.  The  authority  granted  the 
receiver  by  the  court  to  make  the  sale  bad 
expired  before  tbe  sale  was  made.  The  ad- 
vertisement, if  not  entirely  void,  was  of  a 
nature  not  to  be  commended.  It  failed  to 
give  any  description  of  any  part  of  tbe  prop- 
erty about  to  be  sold.  Tbe  very  purpose  of 
advertising  a  sale  Is  to  call  tbe  attention  pf 
tbe  public  to  the  property  which  is  about  to 
be  offered.  The  only  description  of  the  prop- 
erty contained  in  the  adTertisement  was  the 
"remaining  assets  of  the  bank."  What  these 
aasete  consisted  of  was  not  mentioned,  and 
no  one  could  form  any  idee  whether  these 
assets  contatoed  any  property  which  he  de- 
sired to  purchase.  As  tbe  order  of  the  comt 
will  hav^  to  be  reversed,  it  Is  unnecessary  to 
discuss  other  questions  that  hare  been  raised 
in  the  record,  and  we  need  only  aay  that  if 
the  rule  laid  down  In  the  case  above  quoted 
from  la  observed  by  the  court  and  the  re- 
ceiver, there  can  be  no  trouble  In  finally  and 
speedily  clostiv  up  tbe  affairs  of  the  corpo- 
ration. 

We  recommend  that  the  order  of  the  dis- 
trict court  be  reversed,  and  the  case  remand- 
ed for  further  proceedings. 

ALBERT,  O.,  concurs.  AMES,  O.,  did  not 
hear  the  argument  at  paitlcipato  In  the  4^ 
cislon. 

Reversed  and  remiMt^^^GoOglc 
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SPOREB  T.  McDERMOTT  et  aL* 
(Supreme  Goort  of  Nebraska.    July  3,  1903.) 

TRIAX<-OVSRRUUNa  DBHURRBR  —  FINDING  — 
SPECIFIC  PERFORMANCE— AQRBEUENT 
TO  MORTOAOE  CROPS. 

1.  Tfae  OTermlinff  of  a  demnrrer  does  not  pre- 
rent  a  fladinir.  after  the  erideoce  baa  been  tak- 
en, that  there  la  no  caose  of  action. 

2.  An  a^eement  to  execute,  after  tbetj  are 
growing,  a  mortgage  upon  crops,  may  be  en- 
forced sijeci&cally  in  equity  if  sufBcient^  def- 
inite in  its  terma  and  clearly  established,  and 
the  situation  of  the  ijarties  and  property  ia  such 
that  justice  and  equity  call  for  sucn  a  remedy. 

3.  It  ia  no  objection  to  such  an  agreement 
that  the  crops  referred  to  were  not  in  being 
when  it  was  made. 

Holcomb,  J.,  dlsaentlni. 
(Syllabns  by  the  0>art.) 

Oommlssionera*  Opinion.  Department  Na 
1.  Error  to  Dletrict  Oonrt,  Saunden  Oavsa^ 
ty;  Sombotger,  Judge. 

Action  by  George  Sporer  against  Thomas 
McDermott  and  others.  Judgment  for  d»- 
feudants,  and  piaintUf  brings  error.  B» 
versed. 

J.  K.  Vandermark  and  L,  E.  Grarer,  for 
plaintiff  lu  error.  John  H.  Barry,  for  de- 
t^dants  In  error. 

HASTINGS,  a  This  Is  an  action  brought 
by  the  plaintiff  to  obtain  the  specific  per- 
formance of  a  rent  contract  to  secure  $275, 
the  rental  of  a  farm  for  one  year  from  March 
1,  1900,  by  a  chattel  mortgage  upou  the 
crops  raised  upon  the  farm.  The  petition  In- 
cludes two  causes  of  action,  and  alleges  re- 
moval of  certain  fixtures  off  the  place,  and 
asks  an  Injunction  against  any  disposition 
of  the  crops  or  the  removal  of  the  fixtures. 

The  court  finds  as  to  the  latter  that  they 
belonged  to  defendant,  aod  plaintiff  had  no 
Interest  In  them.  Of  this  finding  no  com- 
plaint la  made.  The  court  finds,  as  to  the 
claim  for  specific  performance  of  the  agree- 
ment to  mortgage'  and  the  enforcement  of  the 
lien  of  such  mortgage,  that  plaintiff  owned 
the  land;  that  he  leased  It  to  the  defendant 
McDermott  for  one  year  from  March  22, 
1900;  that  the  latter  joined  In  the  execution 
of  the  lease  alleged;  and  knew  the  contents 
of  It;  that  defendant  raised  on  the  place  the 
80  acres  of  com  on  which  the  lien  was 
sought:  that  he  sold  the  com  to  the  other  de- 
fendant with  the  purpose  of  defeating  plain- 
tiff's lien,  and  not  In  good  faith;  that  de- 
fendant Hotcliklss,  before  the  purchase  of 
the  com,  or  the  payment  for  it,  knew  of  de- 
fendant's Intention  and  fraudulent  purpose, 
and  knew  that  plaintiff  claimed  a  Hen  on  the 
corn  for  the  rental  of  the  land,  and  la  not 
entitled  to  be  considered  an  innocent  pur- 
chaser; that  the  agreed  rental  was  $275,  pay- 
able February  1,  1901;  that  plaintiff  never 
obtained  possession  of  the  property;  and 
that  defendant  at  all  times  repudiated  and 
denied  ai^  liability  under  the  agreement  to 

f  1.  See   Jud^ent,    Tol.   SO,    Cent.    Dig.    |  UIT; 
Pleadlas,  vol.  39,  Cent.  Dig.  S  667. 
*For  dlHentlng  opinion,  ne  «  N.  W.  SGB. 


mortgage  the  crops,  and  waa  at  the  time  of 
tfae  cNimuieneement  of  the  action  vholly  in- 
solvent The  court  found  as  condniions  of 
law:  (1)  That  tbe  agreement  in  the  lease 
relating  to  tbe  mortgage  of  crops  was  too  In- 
definite to  warrant  a  decree  at  specific  per- 
formance; (2).  that  It  was  unenforceable, 
because  the  property  was  not  In  existence 
when  the  leaae  was  made;  <3)  that  the  agree- 
ment carried  no  lien;  (4)  that  the  {daintiff 
was  entitled  to  no  ^echlc  performance  of  the 
alleged  agreement  to  execute  a  mortgage,  and 
dismissed  plalntlfl'a  action.  Subsequently 
the  second  and  third  findings  were  stricken 
out  in  passing  upon  a  motion  for  a  new  trial, 
bat  the  motion  Itself  was  overruled. 

It  should  be  stated  that  to  the  plalntUTs 
petition  a  demurrer  was  filed  on  the  ground 
of  want  of  jurtsdictioa  of  defendant's  per- 
son, want  of  jurisdiction  of  subject-matter  of 
the  action,  and  that  the  petition  did  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion. This  demurrer  was  overruled  by  the 
court,  and  plaintiff  In  error  now  saya  tliat 
such  action  Is  not  consistent  with  the  render- 
ing ot  a  Judgment  for  dlsmisml  after  find- 
ing sut>8tantlally  all  the  facta  alleged  to  be 
true,  and  that  the  decree  ta  wrong  because  ot 
this  ruling  upon  the  demurrer.  It  does  not 
seem  necessary  to  discuss  this  contention  at 
any  length.  Nothing  Is  cited  to  sustain  It, 
except  the  case  of  Marvin  v.  Welder,  31  Neb. 
774,  48  X.  W.  825.  and  Dolen  v.  Buchanan,  43 
Neb.  856,  62  N.  W.  233.  and  Kleckner  v. 
turk,  45  Neb.  197.  63  N.  W.  469.  Tbe  first 
of  these  cases  merely  remarks  that  In  dis- 
tricts having  more  than  one  Judge  any  ruling 
made  by  one  of  them  la  to  be  respected  by 
any  other  judge  trying  the  same  case.  It 
finds  the  several  ruliugs  first  entered  to  have 
been  right,  and  reverses  the  subsequent  ac- 
tion as  being  both  wrong  and  contrary  to  the 
first  mllng.  The  other  two  cases  incident- 
ally refer  to  this  one  with  approval  In  finding 
that  they  presented  no  occasion  for  applying 
the  doctrine.  None  of  them  go  to  tbe  length 
of  holding  that  a  ruling  on  a  demurrer  In  the 
same  court  Involves  necessarily  an  adherence 
to  that  ruling  throughout  the  case  If  It  is 
found  to  be  wrong.  It  should  merely  be  rec- 
ognized as  having  been  made,  and  valid  un- 
til properly  set  aside.  The  raling  upon  the 
demurrer  surely  cannot  conclude  a  trial  court 
from  passing  upon  the  evidence  in  any  way. 
and  In  this  instance  two  causes  of  action  are 
found  against  by  tbe  trial  court,  and  no  com- 
plaint Is  made  as  to  one  of  them.  The  al- 
leging of  this  cause  of  action  may  have  led 
to  the  overruling  of  the  demurrer.  • 

The  real  question  In  this  case  arises  upon 
the  first  and  fourth  conclusions  of  law  as  left 
by  tbe  court  when  applied  to  tbe  agreement 
In  question.   That  agreement  Is  as  follows: 

"Sporer  hereby  leases  the  South  East  quar- 
ter section  32,  Town  14  R  5  Saunders  (X>imty, 
Nebraska,  for  a  period  of  one  year  from  the 
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"Two  Hundred  and  serenty-flTe  (fS76)  Dol- 
lars payable  on  the  lit  day  of  Feby.  1901. 
dnwlDK  ten  per  cent,  interest  after  maturity 
laid  note  to  be  secured  by  a  diattel  mort- 
gage on  all  tbe  crap  planted  and  sown  on  tbe 
above  described  land  except  a  small  parcel 
of  land  to  be  planted  to  com  containing  one 
ten  more  or  less  and  a  sarden  patcb  for  Tfic- 
etables,  said  mortgage  to  be  executed  as 
non  as  crops  are  planted  on  or  abont  tbe 
lOtb  day  of  Jane.  1900.  Tbomai  McDermott 
agrees  to  take  good  care  of  dwelling  boose, 
ottia  bouses,  bams,  sbeda,  granaries,  pens* 
cribs  and  fences  and  return  the  same  In  as 
good  condition  as  they  now  are.  wear  and 
tear  and  accidents  excepted,  and  to  zecelTe 
them  as  they  now  are  except  three  dollars 
repair  on  Hie  dwelling  boose. 

Signed  this  22nd  day  of  March,  190a 
"Geo.  Sporer. 

hu 

■Thomas  X  McDermott 

mark. 

*1n  presence  of: 

"J.  K.  Vandermark." 

As  there  was  no  complaint  or  objection  on 
tbe  part  of  the  defendants  to  any  of  the  trial 
court's  findings,  and  th^  are  seeking  to  up- 
bold  tbe  decree,  tbey  are  concluded  by  them. 
These  findings  show  that  the  farm  was  rent- 
ed  to  defendant  McDermott  In  accordance 
with  this  agreement,  and  that  the  agreement 
was  for  $2T5  rent,  and  that  it  was  duly  exe- 
cuted by  McDermott  In  all  these  partlc* 
niars  the  contract  Is  rendered  sufficiently 
definite  by  pnformance  by  each  of  the  par- 
ties. The  only  question  Is,  whether  or  not 
the  contract  was  definite  and  precise  enough 
to  call  for  its  specific  performance  in  the 
single  matt«  of  mortgaging  the  crop.  The 
trial  court  1^  Implication,  in  Its  original  two 
findings  lud  detmilned  that  there  was  an 
agreement  on  tbe  part  of  the  defendant  to 
mortgage  this  cn^  It  distinctly  ascertained 
the  amount  of  that  mortgage,  and  when  It 
WM  payable^  The  agreemoit  Is  certainly 
specific  as  to  both  what  was  to  be  secured 
and  how,  and  upon  what  the  security  wss  to 
be  giren.  The  status  of  the  ptopertj,  as 
blond  by  the  court  clearly  warrants  the  In- 
tetpoattlon  of  a  court  of  equity,  if  tbe  agree- 
ment is  pliUn  and  distinct  enough  to  be 
vpeciflcBlly  enforced  In  the  particular  respect 
in  which  performanoe  was  refused.  The  doe- 
trine  stated  In  Parsons  on  Oontracto  (volume 
3,  p.  854,  7th  Bd.),  cited  by  plaintiff  In  er- 
ror, aeons  clearly  an>Ufi(>-hle:  "Tbe  contract 
vl  wfaieh  performance  is  sought  must  be 
clearly  proved,  and  Its  terms  should  be  so 
spedflc  and  distinct  as  to  leave  no  reasonable 
doubt  of  its  meaning.  But  the  court  is  bound 
by  no  tsdralcai  rules  In  this  respect  Nor 
does  It  grestly  r^^ard  tbe  form  of  tin  con- 
tract" It  seems  clear  that  plalntlfl  was  en- 
titled to  haTe  bis  mortgage  and  to  ito  en- 
fnvement  as  against  the  defendant  McDei^ 
niott  and  his  fraudulent  grantee,  Hotchklss. 

It  Is,  however,  claimed  by  defendants  In 


error  that  the  two  findings,  as  originally 
made  by  the  trial  oowt  that  this  agreement 
to  mortgage  a  cnv  not  yet  planted  was  whol- 
ly Told,  follow'the  true  rule  of  our  stote,  and 
that  the  decree  should  be  upheld,  notwith- 
standing the  trial  court  afterwards  struck  out 
those  findings.  This  is  asked  on  the  ground 
that  the  decree  is  right  and  any  want  of  con- 
sistency in  the  findings  and  decree  would  be 
errat  without  pr^udlce^  It  is  true  that  there 
are  several  cases  died  by  the  defendants  in 
error  from  this  court  holding  that  a  mortp 
gage  upon  inroperty  not  then  in  being  creates 
no  lira.  Ntme  of  these  dedstons.  however, 
go  so  tax  as  to  say  that  an  apeement  ibere- 
afta,  and  wlien  tlw  nwopraty  sball  be  in  ex- 
istence, to  mOTtgage  it  !•  invalid;  and  we 
do  not  sse  bow  sndi  a  rule  of  law  could  be 
sustained.  An  encntory  contract  for  the 
sale  at  some  time  in  tlie  future  of  property 
not  then  in  existence  Is  entirely  valid;  In- 
deed, the  right  to  make  it  Is  almost  essential 
to  the  carrying  on  <it  many  .manutecturers' 
and  producers'  business.  It  would  seem  that 
If  an  agreemoit  at  a  future  date  to  transfer 
absolutely  the  title  to  property  thereafter  to 
be  produced  Is  good  and  valid,  an  agreement 
to  transfer  such  title  conditionally  and  by 
way  of  mortgage  security  would  be  equally 
good  and  valid,  notwithstanding  that  tbe 
property  was  not  at  that  time  in  ndstoDce. 
Of  course,  if  the  propwty  never  should  come 
into  extetence,  there  could  be  no  recovery  of 
damages  or  of  specific  performance  of  tbe 
agreement  to  mortgage  it  But  where^  as  in 
this  case.  It  did  come  into  olstence^  and  all 
of  the  circumstances  contemplated  by  the 
agreement  arose,  it  would  seem  that  there 
could  be  no  doubt  of  Its  validity.  In  tbe 
recent  and  carefully  considered  cose  of  Bat- 
tle Creek  Vallcgr  Bonk  v.  First  National  Bank 
(Neb.)  88  N.  W.  145,  S6  U  R.  A.  124,  con- 
tracts of  sale  and  nuvtgage  are  distinctly 
placed  upon  the  same  footing.  It  Is,  of 
course,  necessary  in  this  state,  as  there  set 
forth,  that  In  order  to  create  a  legal  right  to 
a  specific  tiling,  there  must  be  a  legal  convey- 
ance of  that  tldng  while  to  existence.  In  a 
court  of  law  an  oecntory  contract  of  sale 
convejw  no  right  to  toe  tbli^  itself,  but  to  a 
court  of  equity,  and  In  an  action  fbr  specific 
performance,  the  legal  doctrine  would  seem 
out  of  place.  Tbe  action  itself  is  brought  to 
supply  and  obtato  perfwmance  irf  the  toter- 
voilng  act  which  Is  necessary  to  convert  a 
mere  contract  right  against  the  promlsw  toto 
an  actual  claim  agatost  the  thing  itself.  As 
against  such  an  action,  where  toe  tocta  plead- 
ed and  proven  rmdered  tlds  remedy  apim>- 
prlate,  and  even  necessary,  it  would  seem  ab- 
surd to  say  that  the  legal  right  does  not  yet 
exist  This  action  to  brought  exivessly  to  en- 
atrfe  platotlff  to  acquire  it  when  inequitably 
refused.  It  is  held  on  good  authority  to  ap- 
ply to  oontracto  relattog  to  tbtogs  not  then 
to  being.  Pomeroy^s  Equity  Jnplsprudcaice, 
»  1288.  1287  (2d  Ed.fei  i,^yB^@(5^iEy. 
however,  to  fhls  case  to  decide  whetber 
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not  audi  an  executory  agreemrat  la  enforce- 
able generally.  It  aeems  clear  that  It  mnat 
be  so  aa  to  crops  on  land  wbere  tbe  agree- 
ment is  to  secnre  rmt  At  tlie*place  In  Frai- 
eroy'a  Bqnlty  above  dted.  afteE  stating  that 
a  sale  or  mortgage  of  things  not  In  bting 
gives  no  legal  tltie,  he  exeats  things  wMch 
have  a  potential  eztstenee,  and  In  the  note 
cites  crops  to  be  grown  on  landa  demised  In 
consideration  of  such  an  agre«nent.  A  right 
In  snch  crops  under  such  an  agreement  has 
been  so  often  upheld  that  It  is  not  necessary 
to  dte  cases.  Ezamplea  are  Arqnes  v.  Wes- 
son, SI  Oal.  620,  21  Am.  Sep.  718,  and  Ap- 
person  v.  Hoore,  80  Ark.  66,  21  Am.  Bep.  170. 
It  appears  that  tbe  com  crop  vas  sold  to  one 
who  was  entlrdy  aware  of  the  agreement, 
and  of  the  plalntUTs  claim  under  it,  and  that 
It  brought  about  9800. 

It  la  recommended  that  Hie  decree  of  the 
district  court  be  reversed,  and  cause  remand- 
ed, with  dfrectlons  to  oiter  a  decree  for  tbe 
plaintiff  for  $276  and  Interest  at  7  per  cent 
per  annum  from  February  10,  1901,  and 
costs,  and  that  execution  be  awarded  against 
defendants. 

DAT  and  KIRKPATRIOK,  OC,  concur. 

P&B  CUBIAM.  For  tbe  reasons  stated  In 
tbe  foregoing  optaiion,  the  decree  of  tbe  dis- 
trict court  is  reversed,  and  cause  remanded, 
with  directions  to  enter  a  decree  for  the 
plaintiff  for  f 27B  and  interest  at  7  per  cent 
from  February  10,  1901,  and  costs,  and  that 
execution  be  awarded  against  d^endants 
therefor. 

HOLGOMB,  J.  I  dissent  from  the  views 
expressed  In  the  foregoing  opinion  whlcb  are 
concurred  in  by  a  majority  of  tbe  court  and 
will  gfve  my  reasons  therefor  In  a  separate 
opinion. 


BTAN  V.  DONLBT  et  al. 
(Supreme  Oonrt  of  Nebraska.    July  3.  1908.) 

APPEAL  —  WAIVER  OF  ERRORS  —  CHATTEL 
MORTQAQE— FORECLOSURE  —  INJUNCTION  — 
Xj&ASB—COV&NANT— ENFORCE  M  ENT. 

1.  A  stipolation  in  an  action  pending  ip  the 
district  court  that  the  property  which  is'  the 
subject  of  the  controrersy  shall  be  sold,  and  the 
proceeds  deposited  with  tbe  clerk  until  it  shall 
be  determined  which  part;  to  the  action  is  en- 
titled to  them,  and  that,  if  the  sale  ahall  be 
made  before  the  matter  ^all  be  fully  litigated, 
the  funds  shall  be  paid  out  when  the  com-t  shall 
have  made  an  order  that  one  or  the  other  party 
is  entitled  to  them,  is  not  effectual  as  a  release 
of  errors  and  a  waiver  of  the  right  of  review 
in  this  court.  An  intent  by  the  parties  to  bar 
themselves  from  the  right  of  access  to-  tiie  courts 
must  be  manifested  by  express  words  or  bf  the 
strongest  implication. 

2.  The  pendency  of  an  action  for  the  foreclo- 
mre  of  an  alleged  chattel  mortgage.  In  which 
a  temporary  injunctioD  has  been  granted  re- 
straining the  defendant  from  selling,  consuming, 
or  disposing  of  the  property  in  controversy  dur- 
ing the  pendency  of  the  action,  withdraws  the 
pTc^ierty  from  pursuit  by  general  creditors  of 


the  alleged  mortgagor  in  another  coort  by  met 
of  tbe  ordinary  procedare  of  a  suit  at  law,  jm 
ment  and  »ecuti<m.  In  such  esse  the  prope 
is  in  the  oonstmctive  custody  of  the  law. 

3.  A  covenant  In  au  nnrecorded  lease  for ' 
term  of  five  years  at  an  annual  rental,  paya 
annnally.  to  tbe  effect  that  the  lessee  shall 
the  15tn  day  of  Jane  in  each  year  execute 
the  lessor  a  chattel  mortgage  on  the  grow; 
crops  to  secure  the  payment  of  the  rent  for  t 
year,  will  be  specifically  enforced  against 
lessee  and  those  claiming  title  to  the  crops, 
quired  after  the  commenc^eut  of  the  suit, 
establish  the  Hen  of  the  landlord,  and  to  sell ' 
property  as  upon  foreclosnre. 

(Syllabus  by  the  Conrt) 

Commissioners'  Opinion.  Department  ] 
8.  Appeal  from  District  Court,  Saund 
County;  Sedgwick,  Judge. 

Action  by  Michael  D.  Ryan  against  Patr 
Donley  and  others.  Judgment  for  plaint 
and  Linens  W.  Martin  and  others  appc 
Affirmed. 

Burr  &  Burr  ai^  T.  Zi.  Hawthorne,  for  i 
pellants.  John  H.  Barry,  for  appellea 

DUFFIB.  a  In  1S89  the  plaintiff  and 
pellee,  Ryan,  being  the  owner  of  a  farm 
Saunders  county,  executed  a  lease  thereof 
one  Patrick  Donley  for  tbe  term  of  five  ye 
banning  <hi  tbe  Ist  day  of  March,  1896, 
serving  an  annual  rent  of  $440,  payaUe 
tbe  Ist  day  of  January.  It  was  covenan 
in  the  lease  that  if  tbe  average  yield 
crops  of  all  kinds  in  any  one  year  shonld 
less  than  2  bushels  to  the  acr^  the  les 
should  accept  one-balf  tiie  same  In  lieu 
the  cash  rent  reserved  for  tliat  year,  but  t! 
the  lessee  should  "encute  a  promissory  n 
of  $440  on  June  IBdi  of  each  year  during 
term  of  tbe  lease  for  tbe  payment  ot  the  r 
for  such  year,  said  note  to  be  secured 
chattel  mortgage  on  all  the  cn^  to  be  n 
ed  on  said  premises  for  such  year."  Don 
went  Into  possession  under  the  lease,  wb 
was  not  filed  for  record,  but  in  1807  refu 
to  execute  the  note  and  mortgage  provided 
In  the  above-redted  covenant  and  on  tbe  8 
day  of  July  In  that  year  Ryan  b^an  i 
action,  alleging  the  breach  of  the  coven 
and  the  Insolvency  of  Donley,  and  that 
latter  was  threatening  and  about  to  sell,  i 
pose  of,  and  consume  the  growing  crops,  i 
by  so  doing  defeat  tbe  plaintiff  of  his  rent 
that  year,  and  tbat  the  average  yield  of 
crops  for  that  year  would  exceed  20  bud 
per  acre.  The  petition  prayed  tor  an  Injv 
tlon  restraining  the  defendaot  from  sdll 
incumbering,  or  consuming  the  crops,  or  i 
of  them,  and  tbat  the  plaintiff  be  decreed 
have  a  mortgage  on  the  same  for  the  sun 
$440  as  of  date  June  Ifi,  1^7,  and  that 
mortgnge  be  foreclosed,  and  the  property  i 
thereunder,  and  tbe  proceeds  of  such  ■ 
or  so  much  thereof  as  should  be  necessi 
applied  to  the  satlsfoction  of  said  aU^psd 
debtedness  and  costs  of  suit  A  tempor 
Injunction  was  allowed  as  prayed,  and 
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moDfl  !■  dtodowd  1^  tlw  traostalpt  and  It 
does  not  appear  therefrom.  wta«ii  aetosl  knowl- 
edge fliemtf  fflrat  came  to  tbe  detebdant  or 
to  tbe  sDbaeqnent  parties  to  the  case.  On 
tbe  ISUi  day  of  December  Donley  confessed  a 
Judgment  In  the  comity  conrt  In  fftvOT  of  the 
appellant  Iiebr  for  the  sum  of  9381.90  and 
eosts  of  anlt,  and  on  tbe  same  day  an  exeat- 
Vim  tiieveon  was  leaned  to  the  appellant  Mai^ 
dn,  as  constable,  and  by  blm  levied  on  a 
qoantlty  <tt  grain  raised  on  the  premises  In 
that  year,  and  claimed  to  be  subject  to  tbe 
allied  nea  tiie  plabitUTs  lease.  On  tbe 
leth  day  of  December  the  plalntfff  filed  a 
npplemratal  petltlmi,  Joining  Lehr  and  BCar- 
tm  with  Donley  as  defendants  thereto,  and 
■ettlng  fttrtb  the  Jndgmmt,  execution,  and  levy, 
md  allegliv  Oat  an  of  each  proceedings  were 
bad  wtth  knowledge  by  all  the  parties  ttrne* 
to  of  the  pradency  of  the  plalntttTa  action, 
and  ot  the  injonctloa  therein,  and  In  con- 
tempt thereof  and  ot  the  conrt,  and  were 
Told,  and  praying  an  additional  Injunction  re- 
straining Lehr  and  Martin  from  selling  or  re- 
moving tbe  pmpertj,  or  any  ot  It,  nnder  tbe 
levy.  An  additional  temporary  Injunction  was 
Snnted  as  prayed.  A  motion  to  dlsstdTe  this 
latter  temporary  Injonctlon  was  made  by 
Ldir  and  Martin,  and  overmled.  Then  they 
flled  a  geoeral  demmrer  to  the  siQ^emmtal 
petition,  which  was  also  overmled,  where- 
upon they  filed  an  answer  thereto,  admitting 
the  Jo^ment,  execution,  and  levy  and  tbe 
existence  of  the  lease,  and  denying  every 
oflier  allegation  flimln  contained.  The  plain- 
tiff filed  a  reply,  but  It  contained  no  new 
matter  calling  for  contfderatlon  by  t£e  conrt 
Donley  entered  an  appearance,  but  did  not 
answer  either  of  tbe  ptolntUTa  pleadli^,  or 
otherwise  participate  In  Che  defen8&  On  the 
Uth  day  of  January,  1896.  the  plalntUT  and 
Lehr  made  a  sttpnlatkm  to  tbe  effect  that  the 
lattCT  should  haul  tbe  grain  to  market  and 
sen  It,  and  receive  a  certain  compensation 
from  the  proceeds  for  bis  service  in  so  do- 
ing, and  that  the  resldve  of  such  proceeds 
■hoDld  be  'VIepoelted  wltb  the  elak  of  tbe 
ffiatrlct  court  mitll  It  la  determined  which - 
partr^-the  anid  Lehr  and  Martin  or  Ryan— Is 
entitled  to  hold  tbe  property  so  levied  upon 
hi  favor  of  t<etar  by  the  constable,  MarHn,  and 
vben  tbe  court  sball  have  made  an  order 
tbat  <me  or  the  other  of  the  partlea,  vis.,  Lehr 
or  Byan,  Is  entitled  to  the  proceeds  of  the 
nie  ct  said  property.  In  the  event  of  the  sale 
of  the  same  before  the  matter  Is  fully  Utl- 
gitad.  thok  the  clerk  shall  pay  the  same  ae- 
oordlng  to  the  order  of  said  court."  The 
proper^  was  accordingly  sold,  and  the  pro- 
eeedSb  amounting  to  f474.9B,  deposited  with 
tbe  pursuant  to  the  stipulation,  and  out 
of  It  Ldir  was  paid  $27,  hb  compensation  for 
making  tbe  sale:  At  the  May,  1898,  term. 
Donley  was  adjudged  in  defttult  for  want  of 
answer,  and  aftnr  a  trial  without  a  Jury  the 
eoot  entared  a  Judgment  upholding  tbe  leaae 
u  a  vaUd  lien  1^  way  et  mortgage  up<m  tbe 
propoty  In  eontroversy  for  the  sum  of  f440 


and  Interest  adju<^ng  tbe  encntlon  levy 
to  be  void  as  In  violation  of  the  injunction, 
of  which  tbe  Jn^ment  creditor  and  consta- 
ble were  found  to  have  notice,  and  maUng 
the  temporary  Injunction  perpetual,  and  di- 
recting that  the  mmiey,  the  proceeds  of  the 
sale  of  tlie  property,  and  then  in  tbe  handa 
«f  the  clerk,  be  applied,  first  to  tbe  pay- 
ment of  tbe  costs  of  the  snlt,  second,  the 
paymrait  of  $27  compensation  to  L^r  for  sell- 
ing the  property  pursuant  to  the  stlpulatlmi, 
and,  third,  to  the  satisfaction  of  the  plalntUTs 
lien;  tiie  snrplua,  if  any,  to  be  retained  by 
the  clerk  subject  to  the  further  orders  of  the 
court 

The  drcnmstanees  are  such  that  It  will  be 
convenient  to  begin  with  the  discussion  of  the 
contentions  of  the  appdlee,  plaintiff  b^w. 
He  InslatB,  first  that  the  above-recited  stipu- 
lation  providing  that  the  propoty  should  be 
sold,  and  the  ^oceeds  disposed  of  as  the 
conrt  should  order,  anunmted  to  a  release  of 
errors  and  waiver  of  tbe  right  of  appeal,  and 
submitted  the  matter  finally  to  the  Judgment 
of  tbe  trial  court  There  Is  no  such  express- 
ed agreanent  in  tbe  Instrnment  and.  In  Ita 
absence^  an  intent  by  a  llt^ant  to  bar  him- 
self at  the  tight  of  access  to  the  courts 
should  only  be  made  oat  by  the  strongest  im- 
pllcatlmL  Such  an  Inference  cannot  in  our 
opinion,  be  drawn  from  a  stipnlation  requlr* 
lug  tbe  money  to  remain  in  the  handa  of  the 
cleric  until  it  Is  determined  which  party  Is 
entlHed  to  It  and  expressly  contemplating 
that  the  mattm  In  controversy  shall  be 
**fnlly  litigated."  In  wa  opinion,  the  stipula- 
tion contemplates  a  final  determination  of  the 
snlt  after  it  has  been  fully  litigated,  which 
Includes  the  right  to  Utlgate  in  this  court  U 
elthtf  party  desires  to  do  s% 

The  more  Important  question  is  Hie  right 
of  the  plaintiff  to  have  his  contract  with 
Byan  enforced,  and  a  U«i  in  his  favor  es- 
tablished against  the  crop  In  question. 
While,  In  general,  a  eourt  of  equity  will  not 
take  upon  itstif  to  decree  specific  perform- 
ance where  chattel  propaty  alone  is  con- 
cerned, Ite  Jurisdiction  to  do  so  cannot  be 
doubted,  and  no  good  reason  exista  against 
the  exercise  of  the  Jurisdiction  in  any  case 
where  compensathm  in  damages  would  not 
furnish  a  complete  and  satisfactory  remedy, 
or  where,  as  In  Oils  case,  a  Judgment  for 
damages  would  be  of  no  benefit  because  of 
the  luMilvency  of  tiie  defendant  Bvery  con- 
tract the  subject  of  wbltdi  is  susceptible  of 
substantial  enjoyment  should  be  enforced, 
provided  always  the  drcumstances  aurround- 
ing  and  connected  with  the  contract  bring  It 
within  tbe  rules  entitling  tbe  party  to  equi- 
table relief.  Waterman  on  Bpedfle  Perform- 
ance, I  11.  But,  further  than  this,  the  rule 
that  a  contract  respecting  chattels  ^11  not 
ordinarily  be  specIflcaHy  enforced,  does  not 
apply  to  an  agreement  for  a  Hen  or  security 
upon  personal  property,  wberej{tere  can  be 

no  remedy  at  la^-  Beg|Ja5V@0?M^ 
Jurisprudence;  I  Sra;  watwman  on  ^ecT'*' 
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Performance,  f  20.  In  Trlebert  t.  Burgess. 
11  Md.  452,  it  was  heUA  that  a  parol  contract 
for  a  mortgage  of  personal  property,  based 
upon  a  valuable  consideration,  may  be  en- 
forced !n  a  court  ct  equity  if  tbe  contract  la 
not  sucb  as  tbe  statute  ot  frauds  requires  to 
be  In  writing. 

It  is  insisted,  as  we  understand  from  the 
brief  of  the  defeadant,  that  the  rule  now 
firmly  established  In  this  state  that  no  valid 
lien  by  way  of  mortgage  can  be  created  on 
property  not  in  esse  applies  equally  to  an 
agreement  to  give  a  lien  on  property  not  in 
esse  by  a»cuting  a  mortgage  on  the  same 
when  It  comes  Into  existence.  We  do  not 
think  that  this  position  can  be  sustained. 
It  is  evident  that  to  support  a  present,  grant 
the  thing  granted  or  conveyed  must  have  a 
present  existence.  If  it  has  no  existence, 
there  is  nothing  for  the  grant  to  opoate  up- 
on, and  In  the  eyes  of  the  law  It  is  a  mere 
ntdllty.  A  chatty  mortgage,  therefore,  wblch 
purports  to  cover  property  not  In  exlsteoce, 
has  nothing  upon  which  to  operate,  and,  the 
mortgage  being  an  executed  contract  with 
nothing  further  to  be  done  by  either  party, 
the  rights  of  the  parties  are  fixed  and  deta- 
mlned  by  the  mortgage  as  made.  If  the 
property  described  therein  had  no  existence, 
so  that  nothing  was  conveyed  thereby,  a 
court  could  not  enlarge  tbe  contract  as  made, 
or  amend  it  to  include  more  than  tbe  partlea 
had  covered  by  their  agreement 

Tbe  case  at  bar  is  different  The  contract 
Is  executory  In  Its  character.  It  is  an  agree- 
ment  to  give  security  at  a  future  day,  and 
the  autbcs'ltieB  are  all  agreed  that  such  an 
agreement  may  be  enforced.  In  Hale  v. 
Omaha  National  Bank,  49  N.  Y.  626,  a  case 
where,  as  here,  the  lessees  were  Insolvent,  the 
court  said:  "Had  the  lessor  claimed  a  spe- 
cific performance  of  the  agreement  and  tbe 
perfecting  of  a  Uen  upon  the  furniture  as 
against  the  lessees  wliile  they  remained  In 
possession  of  the  demised  premises  and  after 
the  furniture  had  been  placed  in  the  hotel,  no 
one  would  have  questioned  tlie  right  of  the 
landlord  to  the  security  agreed  upon,  and  no 
court  raercising  the  ordinary  jurisdiction  of 
courts  of  equity  would  have  hesitated  to  de- 
cree specific  performance  and  compelled  the 
execution  of  the  proper  instrument  to  give  the 
lien."  The  distinction  between  a  mifftgage 
actually  executed  purporting  to  cover  aftw- 
acquired  property  and  an  agreement  to  exe- 
cute a  mortgage  thereon  after  the  property 
had  come  into  existence  was  evidently  in  tbe 
mind  of  Judge  Holcomb  when  be  formulated 
the  opinion  in  Brown  v.  Neilson,  61  Neb.  765, 
86  N.  W.  498,  54  L.  R.  A.  328.  87  Am.  St 
Rep.  525.  At  page  768,  61  Neb.,  page  499, 
86  N.  W.,  54  L.  R.  A.  328,  87  Am.  St  Rep. 
525,  he  remarks:  "The  stipulation  does  not 
comprehend  within  Its  meaning  that  the 
lessee  will,  after  the  property  is  acquired, 
execute  a  mortgage  or  other  iDstruro^t  in- 
cumbering the  property  tm  the  benefit  of  the 
leiaor.  No  original  and  independent  contract 


creating  a  new  lien  can  be  Inferred  sa  the 
intention  and  contemplation  of  the  parties 
without  doing  violence  to  the  language  used. 
It  does  not  purport  to  be  an  agreement  to 
give,  in  the  future,  a  lien  on  the  property 
then  owned  by  the  lessees  on  the  leased 
premises;  but  by  Its  own  terms  and  pro- 
visions the  instrument  evinces  an  attempt 
to  establish  a  Hen  in  future  on  proi>erty  at 
the  time  not  in  esse.  It  la  a  contract  or  at- 
tempt at  contract  for  a  sale  and  transfer  by 
way  of  mortgage,  and  not  a  contract  to  give 
a  mortgage." 

It  la  further  Insisted  that,  if  the  defend- 
ant's agreement  to  give  security  upon  the 
crop  had  any  force  or  effect.  It  could  not  be 
greater  than  that  created  by  a  chattel  mort- 
gage given  on  goods  actually  owned  and  in 
the  posB^sion  of  tbe  mortgagor,  and  that 
such  a  mortgage  Is  void  as  to  creditors  In 
the  absence  of  the  recording  ot  the  mort- 
gage. This  Is  true  unless  the  mortgagee 
takes  possession  of  the  mortgaged  property 
before  the  right  of  the  creditor  to  the  prop- 
erty has  accrued  by  hte  seizure  of  the  same. 
Meyer  v.  Miller,  SI  Neb.  620,  71  N.  W.  315. 
This  requires  us  to  determine  whether,  by 
commencing  this  action  to  enforce  the  agree- 
ment made  by  Donley  to  give  a  mortgage  on 
the  crop,  and  for  a  foreclosure  and  sale  of 
the  same,  the  plaintiff,  in  a  legal  sense,  took 
poaarasion  of  the  property,  or  placed  it  with- 
in the  possession  of  the  court,  which.  In  le- 
gal effect,  would  be  equally  effective.  It  Is  a 
rule  well  known  to  the  profession  that  where 
two  courts  have  concurrent  jurisdiction,  that 
which  thrst  tekea  cognizance  of  tbe  case  has 
the  right  to  retain  It  to  tbe  exclusion  of  the 
other;  that  where  property  la  in  gremio 
legls.  If  It  be  a  court  of  rightful  Jurisdiction. 
DO  otlter  court  can  Interfere  and  wrest  from 
It  the  jurisdiction  first  obtained;  and  that 
a  sale,  under  an  order  of  one  court,  of  prop- 
erty In  the  custody  or  possession  of  another, 
conveys  no  title.  Leigh  v.  Green,  62  Neb. 
344,  86  N.  W.  1093,  89  Am.  St  Rep.  761,  and 
cases  cited  at  page  354,  62  Neb.,  page  1097, 
86  N.  W.,  89  Am.  St  Rep.  761.  In  the  case 
now  under  consideration  the  court  was  asked 
to  establish  a  lien  against  the  property,  to 
foreclose  the  Hen,  and  to  order  a  sale  of  the 
property  to  satisfy  the  plalntlfl's  claim.  The 
property  being  cbattel  in  Ite  nature,  a  sale 
thereof  could  only  be  made  effective  by  de- 
livering possession  to  the  purchaser.  The  re- 
lief asked  from  the  court  could  only  be  giv- 
en by  the  court  turning  over  to  the  purchaser 
at  the  sale  physical  possession  of  the  goods. 
We  think  that  in  cases  of  this  character,  to 
give  the  court  exclusive  Jurisdiction  of  the 
property  involved  in  the  suit  a  receiver  need 
not  be  appointed,  or  that  any  officer  of  the 
court  should  actually  seize  and  hold  tbe  prop- 
erty. We  believe  and  hold  that  whwe  the 
relief  asked  from  the  court  requires  It  if 
granted,  to  pass  possession  of  the  property 
to  a  purchaser  at  a^nMVhleb^f^  be  or- 
dered, that  the'Wl^Waj^ajid  the 
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KiTlce  of  procesfl  places  tbe  property  wltbln 
tbe  jurisdiction  of  tbe  court  so  far  as  to  ren- 
der IneffectfvG  any  sale  of  the  same  made  by 
aoother  court  of  concurrent  Jarisdlction  In  a 
nit  salweqnently  commenced.  Adams  t. 
MercaDtlle  Trust  Cb.,  66  Fed.  617,  and  note 
to  tame  case  15  CL  C.  A.  6. 

We  recommend  an  afilrmance  of  the  decree 
appealed  from. 

ALBERT.  concurs. 

PER  CfURIAM.  For  tbe  reasons  stated  In 
the  foregoing  opinion.  It  Is  ordered  that  the 
Judgment  heretofore  rendered  by  this  court 
be  vacated,  and  that  the  decree  appealed 
from  be  affirmed. 

HOLOOBfB,  J.  I  concur  In  the  Judgment 
of  affirmance  only  hecause  It  Is  held  by  a 
majority  of  the  court  In  anotber  opinion  filed 
tt  this  aesslon  <Sporer  t.  McDermott  [Xo.  12,- 
203]  96  N.  W.  232)  that  an  agreement  to  give 
a  mortgage  on  crops  not  In  existence  at  the 
time  may  thereafter  be  specifically  enforced. 


FISK  T.  OSGOOD  et  aL 

(Supreme  Gonrt  of  Nebraska.  Not.  20, 1001.) 

JUDGMKNT  NUNC  PRO  TUNCWOURKAL  BNTRT 
— OORBBCnON. 

-  1. 'nie  authority  of  courts,  both  of  law  aud 
eqnlty,  to  enter  judgment  or  decree  none  pro 
tBDc.  i»  an  inherent  power.  Van  Btten  t.  Test, 
68  N.  W.  1023,  49  Neb.  726,  followed. 

2.  Brery  change  made  by  the  clerk  in  a  jour- 
nal entry  previoiishr  approved  by  the  court  is 
Toid,  oniesB  made  id  pnrflnaDCe  of  MCtiOB  604 
of  tbe  Code  of  Civil  Frocedure. 

CommlsRloners'  Opinion.  Department  No. 
1.  Appeal  from  District  Court,  Johnson 
Coanty;  Stubbs,  Judge. 

"Not  to  be  officially  reported." 

Action  by  W.  8.  FIsk  against  Mary  KL  Os- 
food  and  othoa.  Judgment  for  plaintiff,  and 
defendants  appeaL  Bemaed. 

S.  P.  Davidson  and  D.  F.  Osgood,  for  ap- 
pellants. Hugh  La  Master.  KelUgar  &  Fer* 
Beau,  and  H.  B.  0.  True,  for  appellee^ 

DAY,  O.  W.  8.  Flsfc  brougbt  this  suit  In 
the  district  court  of  Johnson  county  against 
Hnry  K.  Osgood  and  Daniel  F.  Osgood  to 
foreclose  a  mortgage  on  the  east  half  of  lots 
4  and  S,  In  block  8.  of  Kershaw's  addition  to 
tbe  city  of  Tecumseh.  The  coanty  of  John- 
mn  and  Sarah  M.  Wright  were  also  made 
parties  defradants.  The  coointy  answered; 
setting  up  Its  Hen  for  delinquent  and  unpaid 
taxes  for  several  years  on  the  east  half  of 
ints  3,  4,  and  B  of  said  block.  Sarah  M. 
Wright  answered,  and  set  up,  by  way  of 
cro«8-petition.  a  prior  mortgage  upon  the  east 
half  of  lota  8.  4.  and  S.  Defenses  were  In- 
tnposed  by  tbe  Osgooda.    The  caoae  was 
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tried  to  the  court,  whose  findings,  ao  far  aa 
they  are  pertinrat  to  the  questions  presented 
by  this  appeal,  are  as  follows:  *There  is  due 
the  county  of  Johnson  on  tbe  tax  lien  set  up 
in  the  cross-petition  tbe  sum  of  9194.G2, 
which  Is  a  first  Hen  on  the  premises  described 
in  plalntifTs  petition.  There  Is  due  tbe  de- 
fendant Sarah  M.  Wright  the  sum  of  $113.33; 
that  In  order  to  secure  the  payment  of  aald 
note,  D.  F.  Osgood  executed  and  delivered  a 
mortgage  upon  tbe  premises  descrllKd  In 
plalntura  petition,  *  •  •  and  that  the 
same  is  a  second  Hen  upon  said  premises, 
subject  and  inferior  to  ttie  lien  of  the  coun- 
ty; •  *  •  tliat  thCTe  is  due  the  plaintiff, 
on  the  note  set  up  In  the  petition,  the  sum 
of  9630.33;  that  the  Osgoods  exectited  and  de- 
livered a  mortgage  on  tbe  premises  described 
in  the  petition."  On  these  findings  the  court 
decreed  that,  unless  the  said  sums  were  paid 
by  the  Osgoods  within  20  days,  their  equity 
ot  redemption  be  foreclosed  on  said  prem- 
ises, to  wit:  "Tbe  east  one-balf  of  lots  4  and 
5  in  block  8  of  Kershaw's  addition  •  •  • 
shall  be  sold."  Ad  appeal  from  this  decree 
was  taken  by  Mary  K.  Osgood,  and  affirmed 
to  this  court,  being  reported  In  58  Neb.  486, 
78  N.  W.  924.  After  certifying  the  transcript 
of  the  record  on  that  appeal,  tbe  clerk  of  the 
district  court,  apparently  without  the  knowl- 
edge of  any  at  the  parties  to  the  action  or  the 
court,  took  the  liberty  of  Interpolating.  In 
that  portion  of  the  decree  ordering  a  sale,  the 
word  and  figure  "three  (3)"  in  the  description 
of  the  property,  thus  making  the  decree  read, 
"the  east  one-balf  of  lots  3,  4  and  5,"  instead 
of  "the  east  one-half  of  lots  4  and  6."  An 
order  of  sale  was  thereupon  Issued  to  the 
Bberlff,  describing  tbe  property  to  be  sold  as 
the  east  one-balf  of  lots  3,  4,  and  5,  and  un- 
do: this  order  of  sale  the  premises  were  sold 
to  plaintiff.  Mary  K.  Osgood  filed  objections 
to  the  confirmation  of  the  sale,  tbe  basis  of 
the  objection  being  that  the  sale  was  of  the 
east  halt  of  lots  3,  4,  and  S,  whereas  the  de- 
cree as  entered  did  not  Include  or  create  a 
Hen  upon  the  east  half  of  lot  3.  Before  the 
objections  to  the  confirmation  were  heard, 
the  plaintiff  filed  a  motion  for  a  nunc  pro 
tunc  entry  of  decree,  and,  upon  bearing  the 
evidence  as  to  the  original  decree,  tbe  court 
foimd  that  tbe  decree  as  pronounced  on  Janu- 
ary 31,  1896,  covered  and  included  the  east 
half  of  lots  3,  4,  and  5.  in  block  8.  and  that 
it  was  not  recorded  as  rendered,  but.  by  In- 
advertence, tbe  east  one-half  of  lot  3  waa 
omitted  In  the  description  of  the  property  or- 
dered to  be  sold  by  the  decree.  Tbe  court 
thereupon  ordered  that  the  journal  ratry  be 
amended  as  of  date  January  31,  1896,  to  read 
as  follows:  "It  Is  therefore  considered,  or- 
dered, adjudged  and  decreed  by  the  court 
that  unless  the  defendants,  D.  F.  Osgood  and 
Mary  K.  Osgood,  shall  within  twenty  days 
from  the  entry  hereof  pay  •  •  •  the  de- 
fendflnts.  3Iary  K.  Osgonr!  nnd  Dnnlel  F.  Os- 
good's equity  of  redemption  be  /fdreclpsedi  op 
said  premisea  to-wit:  REfii^%jt)Af^Jtir^Ut^ 
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S.  4  and  5  In  block  8  *  *  *  ehall  be  sold." 
As  a  part  of  the  same  order,  the  court  over- 
ruled the  objections  to  the  confirmation,  and 
confirmed  the  sale.  From  this  order  of  con- 
flrmatlon  and  from  the  nnnc  pro  tunc  decree, 
Siary  K.  Osgood  appeals. 

The  rule  Is  well  established  that  the  courts 
have  inherent  power  to  make  a  nunc  pro  tunc 
order.  If  a  Judgment  In  fact  was  rendered. 
If  an  order  was  made,  and  such  Judgment  ot 
such  order  be  not  properly  recorded,  It  Is 
competent  for  the  court  at  any  time  after- 
wards, in  a  prop^  proceeding  and  upon  a 
proper  showing,  to  render  nunc  pro  tune  the 
Judgment  or  order  actually  made.  Van  Et- 
ten  V.  Test,  49  Neb.  720,  08  N.  W.  1023;  Bel- 
kin  T.  Rhodes,  76  Mo.  643;  Gibson  t.  Chou- 
teau's Heirs,  45  Mo.  171,  100  Am.  Dec.  366; 
Wachamuth  t.  Orient  Ins.  Co.,  49  Neb.  590, 
68  N.  W.  935.  We  think  It  is  clear  from  the 
entire  record  that  the  nunc  pro  tunc  decree  is 
wrong,  as  it  gives  the  plaintiff  a  lien  upon 
the  east  one-half  of  lot  3,  whereas  his  mort- 
gage did  not  include  lot  3.  The  plaintiff  had 
no  lien  upon  this  lot,  and  it  should  not  have 
been  sold  to  satisfy  his  mortgage.  It  is  ap- 
parent that  what  was  Intended  was  to  create 
a  first  Hen  upon  the  same  property  In  favor 
of  Sarah  M.  Wright,  and  a  third  Uen  in  favor 
of  the  plaintiff  upon  lots  4  and  5.  The  de- 
cree should  have  made  suitable  provisions  for 
the  appraisement  and  sale  of  lot  3,  and  the 
distribution  of  the  proceeds  of  the  sale  there- 
of separate  from  the  sale  of  lots  4  and  5. 

There  is  some  uncertainty  as  to  the  time 
when  the  change  was  made  in  the  decree, 
but  not  as  to  the  mode.  It  was  made  by  the 
clerk  without  notice  to  the  parties,  and  with- 
out direction  of  the  court  The  clerk  testi- 
fied on  the  bearing  that  be  made  the  change 
within  a  few  days  after  the  entering  of  the 
original  decree.  That  was  on  January  31, 
1896;  and  yet  on  June  17,  1896.  the  same 
clerk  certified  the  record  of  the  case  to  this 
court  in  which  the  decree  was  recited  as  It 
bad  been  first  ^read  on  the  Journal.  That 
was  the  decree  before  this  court,  and  which 
was  by  this  court  affirmed.  Section  004  of 
the  Code  provides  as  follows:  "The  proceed- 
ings to  correct  mistakes  or  omissions  of  the 
clerk  or  irregularity  in  obtaining  a  Judgment 
or  order,  shall  be  by  motion  upon  reasonable 
notice  to  the  adverse  party  or  his  attorney  In 
the  action."  Any  change  or  correction  in 
the  Journal  as  approved  by  the  clerk,  other- 
wise than  In  accordance  with  the  require- 
ments of  this  provision  of  the  statutes,  is 
void.  It  is  therefore  recommended  that  the 
order  of  the  district  court  entering  the  nunc 
pro  tunc  decree  be  reversed,  and  that  the  or- 
der confirming  the  sale  be  reversed  at  the 
costs  of  the  plaintiff,  commencing  with  the 
iSBuanqe  of  the  order  of  sale;  that  plaintiff 
have  permission  to  apply  for  a  nunc  pro  tunc 
order  correcting  the  decree  and  findings  en- 
tered January  31,  1806,  to  conform  to  the 
facts  found;  and  that  a  reappraisement  and 
aala  be  ordweO. 


It  Is  therefore  recommended  that  the  ]i 
meut  be  reversed,  and  the  came  remax 
for  further  proceedings, 

HASTINGS  and.  KIRKPATRIGE.  I 
concur. 

Revarsed  and  remanded. 


MacGAU^  T.  liOONBT. 

(Supreme  Court  of  Nebraska.    July  8,  If 

DEFAULT    JUDGMENT— EQUITABLE  RBLL 
APPEAL— WAIVER— PLEADING— 
GROUNDS  OF  RELIEF. 

1.  The  provUioDS  of  section  002  of  the  I 
of  Civil  Procedure  are  ctmcurreut  with  et; 
jurisdiction  to  relieve  against  judgments  i 
the  term  at  which  they  are  rendered. 

2.  Where  issues  have  been  made,  and 
bad  on  the  merits,  the  defeated  party  sb 
not  be  heard  to  complain  for  the  first  timi 
appeal  in  this  court  that  the  form  of  ai 
should  have  been  by  petition  under  section 
of  the  Code  of  Civil  Procedure,  instead  o 
petition  in  equity. 

3.  An  objection  to  a  petition  to  set  ami 
default  judgment,  which  alleges  that  the  j 

i  ment  complained  of  was  rendered  October 
I  at  the  October,  1900,  term  of  court  and 
no  knowledge  of  it  reached  the  defendanl 
May  followmg,  on  the  ground  that  it  does 
show  that  the  October  term  had  adjoume 
that  time,  will  not  be  entertained  when  n 
for  the  first  time  on  appeal  in  this  court. 

4.  A  miniQderstandfns  between  home  a 
oeys  of  a  defendant  sued  in  a  county  more 
200  miles  from  his  residence — where  service 
obtained  through  his  temporary  presence  i 
— and  attome}-8  at  the  place  of  soit  by  re 
of  which  the  latter  supposed  that  thnr  emi 
ment  was  only  temporary,  but  the  former 
the  defendant  regarded  it  as  general,  and 
the  entire  case,  for  which  reason  a  vali^ 
fense  was  not  presented,  and  a  judgment 
rendered  on  an  ex  parte  hearing,  is  suffi 
ground  for  setting  the  judgment  aside  on 
tion  after  the  term,  where  the  defendant 
acted  with  reasonable  diligence  in  preparini 
defense,  and  with  promptness  on  learning  o: 
judgment. 

5.  Such  a  misunderstanding  held  to  be 
ciently  set  forth  in  the  pleading  and  the  co 
finding  that  it  existed,  sustained  by  the 
deuce. 

(Syllabus  by  tile  Court) 

Commissioners'  Opinion.  Department 
1.  Appeal  from  District  Court,  Douglas  G 
ty;  Dickinson,  Judge. 

"Not  to  be  officially  reported." 

Action  by  John  H.  MacCall  against  1 
mlab  P.  Looney.   Judgment  for  plaintiff, 
fendant  appeals.  Affirmed. 

E.  O.  McGilton  and  James  H.  McIntiMh 
appellant   Oatnee,  Eelby,  Storey  &  Ma 

for  appellee. 

HASTINGS,  C.  This  Is  an  appeal  frc 
decree  vacating  a  Judgment  and  grantii 
new  trial  In  an  action  by  J.  P.  Looney  agi 
J.  H.  MacGall,  in  which  action  Judgment 
recovered  by  Looney  on  October  6,  : 
July  12,  1900,  MacGall  filed  bis  petitlo 
vacate  the  Judgment  on  the  ground  of 
nnderstondlng  between  his  attorneys  a1 
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borne  In  Lexington  and  Green  &  Brecken- 
ridgp.  of  OnuihB.  because  of  wbich  he  relted 
upon  Green  ft  Breckenridge  to  present  his  de- 
fense, and  they,  on  the  other  hand,  had 
m«ely  tnppoaed  that  they  were  employed  to 
render  some  preliminary  serrlces,  which  had 
been  spedflcally  requested  by  Warrington  ft 
Stewart,  and  did  not  suppose  they  were  gen- 
erally employed  In  the  case,  and  did  not  give 
ft  attention.  It  Is  also  alleged  that  tbere  waa 
an  understanding  and  agreement  tbat  cases 
were  not  to  be  taken  vp  for  trial  pending  the 
presidential  election  of  1900,  and  tibat  no  Jury 
would  be  in  attaidance.  Another  ground  al- 
lesed  for  (qpenlng  the  Judgment  is  that  de- 
fendant obtained  bla  Judgment  by  willful 
perjury  in  swearing  from  personal  knowl- 
edge to  the  Issuance  of  fo,000  of  capital  stock 
In  the  Heridan  Canal  Company  to  MacCall. 
and  to  its  being  deposited  as  collateral  ae- 
corlty  with  the  Dawson  County  National 
Bank  tor  the  payment  of  a  note,  when  In 
troth  no  such  cerbtlcate  waa  ever  issued  or 
deposited  as  collatwal  security. 

Dtfoidant  Looney  first  entered  a  special 
appearance,  and  ol^ected  to  the  serrlce  of 
sonmions  upon  him  in  the  state  of  Colorado. 
His  fecial  appearance  was  OTermled,  and  he 
tb«  answered,  admitting  MacCall's  allega- 
tions with  reference  to  the  Judgmoit  and" 
tbe  proceedings  had  prior  to  it,  denied  that 
SbcCall  had  any  defense  to  the  orlgbial  ac- 
tion, admitted  the  employment  of  Waiirtngton 
ft  Stewart  and  of  Green  &  Breckenridge  to 
reioesent  MacCall  In  that  action,  and  denied 
the  other  allegations.  He  set  up  tiiat  there 
was  no  Jurisdiction  over  him  by  reason  of  the 
service  in  GolwadOi  and  his  objections  by 
special  appearance  to  such  serrlce;  alleged  a 
regular  trial  and  hearing  with  full  knowledge 
m  the  part  of  Breckenridge  &  Green  In  the 
wlglnal  action,  and  the  publication  of  the 
original  decree  in  the  Douglas  county  papora, 
and  fun  knowle^pe  of  it  Immediately  after 
iti  rendition  on  the  port  of  Green  ft  Brecken- 
ridge; denied  the  fraud  and  iwjury;  alleged 
an  aroUcatton  with  notice  to  UacGaira  at- 
torneys for  an  order  requiring  MacCall  to 
produce  the  booku  of  the  Meridan  Oanal 
Compan7,  and  bearing  on  sudi  ^plication  <m 
June  90, 1900,  wUch  was  ignored  by  UacCall 
and  his  attorn^;  tbat  an  order  waa  en- 
tered, which  had  never  been  complied  with, 
and  that  tiwreiq>on  LotHi^  had  filed  his  evi- 
dence, as  he  was  entitled  to  do,  of  what 
tbe  boi^  would  set  forth;  that  the  facta 
Kt  ttirth  in  the  affidavit  vrere  suffldent  to 
•iititle  him  to  his  wiglnat  decree,  which 
found  MacCall,  as  a  delinquent  stockholder, 
liable  for  looney's  Judgment  against  the  Mer^ 
'•an  Canal  Company.  He  also  alleged  tbat 
hii  original  action  against  UacCall  was  In- 
itltnted  on  May  5^  18B7,  and  tbat  after  such 
dftte,  and  before  the  rendition  of  the  decree 
la  October.  1900.  UacCall  had  transferred  all 
lili  pRq)erty,  to  the  value  of  more  than  fSO,- 
"00.  for  the  purpose  of  defrauding  bis  cred- 
•un,  and  porpoaelj  Qiereafter  neglected  the 


defense  of  Looney's  action.  A  motion  to 
strike  this  last  allegation  from  the  answer 
was  overruled,  and  In  June  an  amendment 
was  filed  to  UacCaira  petition  setting  out 
some  correspondence  between  Warrington  ft 
Stewart  and  Green  &  Breckenridge.  and  ex- 
panding the  allegations  as  to  the  mutual  mis-' 
understanding  between  Warrington  ft  Stew- 
art on  behalf  of  MacCall  and  Orem  ft  Breck* 
enridge  with  reference  to  the  tatter's  employ- 
ment A  g^ieral  denial  was  filed  to  this 
amendment,  and  on  July  1.  1002,  trial  was 
had  befwe  de  same  Judge  who  entered  the 
original  decree  against  MacGalL  He  made  a 
gmeral  finding  on  MacCall's  petition  In  the 
tatter's  favor,  and  decreed  that  the  Judgment 
of  October  6, 1800,  should  be  vacated  and  an- 
nulled, and  the  original  case  of  Looney  t. 
UacCall  reinstated  and  assigned  for  trial,  and 
awarded  to  MacCall  his  coste  In  the  present 
proceedings;. 

From  this  Judgment  Looney  appeals,  and 
urges,  first,  that  MacCall  bad  no  remedy  In 
equity,  because  his  proper  proceeding  waa  un- 
der section  602  of  the  Code  of  Civil  Pro- 
cedure; second,  that  MacCall's  petition  does 
not  show  diligence  In  presenting  his  applica- 
tion to  set  aside  tbe  default  Judgment;  third, 
that  the  allegations  as  to  a  misundqrstandlng 
among  the  attorneys  are  not  sufficient  to  ex- 
cuse his  nonappearance;  and  fourth,  that 
the  evidence  of  such  misunderstanding  Is 
not  sufflcloit  to  show  an  equitable  right  to 
a  new  trial.  Counsel  for  MacCall  have  ap- 
parently abandoned  the  claim  of  willful  per- 
jury and  the  claim  of  an  agreement  not  to 
take  up  the  case  pending  tbe  presidential 
electton.  Appellant,  Looney,  and  bis  counsel 
seem  of  the  opinion  that  the  proceedings 
allowed  by  section  002  must  be  considered 
racduslre  In  their  nature,  and  tbat  no  orig- 
inal action  In  equl^  In  the  natnre  of  a  bill 
for  a  new  trial  wUl  lie  If  section  602  gives 
a  remedy.  This  la  apparentiy  for  the  rea- 
son that  they  regard  the  jjvoceedlngB  under 
section  602  as  entirely  of  a  legal  character, 
and  say  tiiat  tbe  rule  preventing  equitable 
relief  where  there  is  a  complete  remedy  at 
law  prevents  that  given  by  section  G02  from 
being  regarded  as  cumulative^  Appellee  Mac- 
Call,  on  the  other  band,  contends  that  the 
remedy  provided  In  section  602,  In  so  far  as 
it  trenches  upon  the  domato  originally  held 
by  courts  of  equity,  is  concurrent  only,  espe- 
cially when  It  is  set  up  In  connection  with 
other  grounds  of  purely  equitable  relief.  Se- 
cord  V.  Powers,  61  Neb.  616,  85  N.  W.  846,  Is 
cited  to  the  effect  that:  "The  fourth  subdivi- 
sion of  section  902  creates  no  new  right.  It 
la  merely  a  declaration  of  the  equl^  doctrine 
that  a  Judgment  clearly  shown  to  be  one  ob- 
tained by  fraud,  and  which  It  would  be 
against  conscience  to  enforce,  will,  on  the 
application  of  the  unsuccessful  party  and  a 
sbowlng  due  diligence,  be  vacated  and  set 
aside."  Meyers  t.  Smith.  SB  Neb.  30,  SO  N. 
W.  273,  Is  dted  to  the  proposition  that  the 
lemedy  under  the  prov^^^^@^^^ 
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but  cnmulatlTe,  and  concurrent  with  an  ac- 
tlon  In  equity. 

It  would  seem  that,  where  a  trial  has  been 
had  upon  the  facts  adduced,  formal  objec- 
tions not  presented  to  the  trial  court  should 
be  deemed  waived.  The  appellant  here  went 
to  trial  In  the  court  below  upon  Issues  of  fact 
raised  by  MacCall's  petition  without  objec- 
tion. It  would  seem  too  iate  now  for  hlni  to 
allege  that  the  form  of  petition  was  Improp- 
er, and  it  should  have  been  entitled  In  the 
original  action,  and  the  whole  matter  set 
forth  as  a  further  and  additional  proceeding 
in  the  original  case,  Instesd  of  In  the  form 
of  an  independent  application  to  the  same 
court.  The  claim,  therefore,  that  there  was 
no  cause  of  action  here,  because,  under  the 
facts  alleged,  section  602  gives  a  remedy  by 
petition  In  the  original  action,  cannot  be  sus- 
tained. 

It  Is  next  claimed  that,  in  any  event,  the 
allegations  of  the  MacCall  petition  are  insuffl* 
clent  to  show  that  the  rendition  of  the  orig- 
inal decree  was  obtained  without  fault,  lach- 
es, OT  negligence  on  his  part.  The  objec- 
tions to  the  petition  are,  first,  that,  so  far 
as  the  allegations  of  an  agreement  that  cases 
should  not  be  tried  until  after  the  presiden- 
tial election,  there  is  no  allegation  when  the 
term  of  court  adjourned,  nor  that  It  did  not 
last  some  months  after  the  presidential  elec- 
tion: that  In  fact  it  did  so  last,  and  no  dili- 
gence was  used  by  MacCall  or  hla  attorneys 
to  protect  his  rights  during  all  of  that  time. 
MacOnll  la  not  now  Insisting  on  that  ground 
of  defense..  He  Is  Ihslsting  on  the  defense 
that  he  and  his  home  attorneys  were  relying 
on  the  employment  of  Green  &  Brecbenrldge, 
and  that  the  latter  did  not  understand  that 
they  were  so  employed,  and  permitted  a  de- 
fault judgment  on  an  ex  parte  hearing. 

It  is  claimed  that  the  petition  does  not  set 
forth  when  the  October  term  was  ended,  and 
that,  so  far  as  the  allegations  go,  there  was 
nothing  to  show  that  the  court  trying  the 
case  did  not  still  have  jurisdiction  to  set  aside 
the  decree.  It  hardly  seems  probable  that 
this  objection  is  seriously  made,  and  It  was 
not  urged  at  the  argument  This  court  must 
take  Judicial  notice  that  terms  of  court  are 
required  to  be  set  annually,  and  It  will  not 
presume  that  the  October  term  of  Douglas 
county  district  court  lasted  until  July  follow- 
ing. Doubtless,  a  petition  for  relief  in  equity 
from  a  Judgment  should  Indicate  that  the 
court  making  the  record  had  no  longer  Juris- 
diction to  correct  it.  An  allegation  of  the 
reasons  for  the  nonappearance  of  the  defend- 
ant during  the  term  at  which  the  action  was 
originally  tried  Is  necessary.  In  this  case  the 
allegations  relied  upon  are  that  Green  & 
Breckenrldge  did  not  understand  that  they 
were  so  employed,  and  that  Warrington  & 
Stewart  and  MacCall  himself  had  no  knowl- 
edge that  the  case  had  been  brought  to  trial 
until  they  learned  it  by  the  in?ititntion  of  a 
creditors'  bill  proceeding  to  enforce  the  judg- 
ment In  May  following. 


The  objections  to  the  allegations  that  the 
Judgment  was  obtained  by  perjury  need  not 
be  considered,  for  such  allegations  are  Dot 
now  insisted  upon  by  the  appellee.  It  is  con- 
ceded that  the  testimony  was  in  substantial 
accordance  with  the  allegations  of  Looney's 
petition,  and,  if  there  was  no  ground  for  ex- 
cusing falling  to  meet  them,  the  testimony 
should  have  been  anticipated  and  met  by  tlie 
other  party. 

It  Is  urged  that  the  allegations  of  misap- 
prehension as  to  the  fact  of  their  employ- 
ment by  Green  &  Breckenrldge  are  Insuffi- 
cient, or,  rather.  It  Is  urged  that  they  are  in- 
consistent and  untrue.  The  real  point  utged 
here,  as  well  as  In  the  next  complaint,  that 
the  evidence  Is  Insufficient,  Is  that  such  a 
misunderstanding  between  client  and  attor- 
neys as  to  the  latter's  employment,  because 
of  which  the  former  relies  upon  the  attorney, 
and  the  attorney  falls  to  attend  to  the  de- 
fense, furnishes  no  ground  for  relief.  The 
cases  cited  on  behalf  of  the  appellee  MacCall 
seem  to  distinctly  support  the  doctrine  that 
fiuch  a  misunderstanding  Is  available  in  a 
court  of  equity  to  set  aside  a  Judgment  which 
has  been  rendered  because  of  It,  and  where 
there  is  an  equitable  and  complete  defense. 
McKlnley  v.  Tuttle,  34  Cal.  235;  Panesi  r. 
Bnswell,  12  Helsk.  323;  Searles  v.  (^risten- 
son,  5  S.  D.  650.  60  N.  W.  29.  In  Anthony  v. 
Karbach  (Neb.)  90  N.  W.  243,  It  la  held  that 
a  party  who  has  been  deceived  by  his  attor- 
ney, and  was  prevented  from  presenting  a 
defense,  should  have  a  decree  vacated;  and 
In  Ennls  v.  Association  (Iowa)  71  N.  W.  42<i, 
where  a  party's  attorney,  without  his  knowl- 
edge, had  suddenly  absconded  five  days  he- 
fore  the  trial,  and  left  the  defendant's  inter- 
est unrepresented,  It  was  held  that  he  should 
be  entitled,  on  subsequently  learning  of  the 
Judgment,  to  have  It  set  aside,  and  be  per- 
mitted to  defend.  In  Cleveland  v.  Hopkins 
(Wis.)  13  N.  W.  225,  where  attorneys  who 
had  inadvertently  and  through  a  misunder- 
standing appeared  for  a  party,  and  failed  to 
equitably  present  bis  defense,  and  did  so 
without  his  knowledge,  he  himself,  on  learn- 
ing of  the  judgment,  was  allowed  to  have  it 
set  aside  and  permitted  to  defend.  It  seems 
clear  that  in  this  case  the  action  taken  hy 
Warrington  &  Stewart  and  by  Green  k 
Breckenrldge  is  explainable  only  on  the  sup- 
position that  they  misunderstood  each  other; 
that  MacCall  and  Warrington  &  Stewart  sup- 
posed Messrs.  Green  &  Breckenrldge  was  em- 
ployed In  the  case,  and  would  look  after  It 
There  is  nothing  In  the  record  directly  con- 
tradicting their  statements  that  such  is  llie 
case,  or  directly  to  contradict  MacCall's  dec- 
laration that  he  knew  nottiing  of  this  judg- 
ment until  May.  It  Is  true  that,  in  view  of 
the  correspondence,  and  of  the  extent  to 
which  Green  &  Brecketu-idge  did  act  in  the 
case,  their  permitting  It  finally  to  go  to  hear- 
ing with  no  attention  seems  surprising.  It 
appears,  however,  that  the  letter  to  Warring- 
ton &  Stewartpi^i2ndiif:k4d^|piU&ted  their 
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posiUoi^  wu  not  ceeelvad.  The  allegftUong 
of  a  niaiiDdwstanding  seem  to  us  snffident 
to  warmnt  the  trial  court's  action,  aud  the 
evidence,  too,  IncUcatea  by  a  .fair  preponder* 
ani-e  that  ttieie  aUegfttloiis  are  well  founded. 

It  is  recommeoded  that  tbe  ladsmeut  ot 
tbe  district  court  be  affirmed. 

AMIS  and  OLDHAM,  OC,  concur. 

FEB  CUBIAM.  Tbe  oonclndons  reached 
by  tbe  Commissioners  aie  approved,  aud,  it 
aivearliig  that  the  adoption  of  the  zecom' 
meodatloDS  made  will  result  In  a  rl(bt  de- 
dalon  ef  tiie  cause,  it  Is  ordered  that  the 
ladgment  of  the  district  court  be  affirmed. 


CHESIiEnr  T.  ROCHEFOIID  A  GOULD 
et  al. 

(Soprone  Goart  of  Nebraska.  July  8.  190&} 

PIRKCTING  VSRDICT—LICBNSSB— DANGER- 
OUS PRBHISB3. 

L  In  an  action  at  law,  where  the  right  to  r»- 
eorer  depends  upon  testimony  from  whioh  raa- 
nnable  minds  might  draw  different  cODClosionit 
the  cause  should  be  aubnxltted  to  tbe  jury. 
But.  where  only  one  conclusion  can  be  drawn 
from  the  erldeiice,  tin  court  dionM  dhect  a  ver- 
dice 

2.  Where  one  eaten  upon  the  premises  at 
another  with  bin  consent,  but  without  an  in- 
rttation,  and  not  in  the  discharge  of  any  pub- 
lie  or  private  duty,  be  is  a  bare  licensee,  and 
the  DccDSier  ot  the  preaaisea  owes  no  duty  to 
him.  as  long  as  no  wanton  or  willful  injury  is 
inSicted  uptm  blm  by  the  licensor  or  his  serr- 
aats. 

3.  Plalntfra  endnee  oamlned,  and  held  to 
show  that  he  was  at  the  time  of  the  injunr 
complained  of  a  bare  licensee  on  defendant  a 
premises. 

CommlsBloners'  ^dnlon.  Department  No. 
L  Sirror  to  District  Court,  Douglas  County; 
Faweett,  Judge. 

"Not  to  be  oflicfaUy  r^rted." 

Action  by  Sylvester  Chealey  against  Roche- 
ford  &.  Gould  and  others.  Judgment  fur  de- 
fendants, and  gialntlff  brings  error.  Affirm- 
ed. 

K.  T.  Famawwth,  for  plaintiff  in  error. 
Frank  H.  Gaines,  for  defMdanta  In  error. 

OLDHAM.  C.  Tbe  facts  nnderlylng  this 
eoatroveray  are  that  In  the  summer  of  1S98 
tbe  Armour  Packing  Oompany  was  engaged 
In  tbe  eonstructton  of  a  large  building  in 
Booth  Omaha.  NcAil  -  The  firm  of  Hoebeford 
k  Gould,  t^e  defendants  In  this  actioo,  were 
Independent  contracttns,  who  bad  charge  of 
tbe  brickwnic  on  the  pters  of  one  ot  the 
■tructu«8  called  tbe  "Oleo  Building,"  and 
also  were-  laying  brick  oo  the  east  wall  of 
that  baUdlng  at  the  time  ot  tbe  injury  com- 
plained (rf.  From  6  to  16  feet  east  of  Hie 
iders  of  the  oleo  buildlag  a  gang  of  carpen- 
ters In  tbe  employ  of  Armour,  and  not  ct 
Boeheford  A  Gould,  were  engaged  in  floor^ 
tf  a  reservoir  about  10  feet  deep,  50  feet 
irtde  and  290  feet  in  length.   Among  these 
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carpenters  was  the  plaintiff,  Chesley,  who 
bad  been  In  Armour's  employ  for  some  time 
previous,  but  commenced  work  oo  the  reser- 
voir the  day  be  was  injured.  The  floor  of 
tbe  elevator  and  tfie  ground  west  of  It  on 
which  defendants'  men  were  working  on  the 
piers  were  practically  on  the  tame  level,  and 
80  or  40  feet  below  tbe  level  of  the  street. 
For  the  purpose  of  getting  telck  down  to 
their  men  working  on  the  iders,  defeikdants 
used  a  rough  cable  bolat  or  elevator  on  which 
a  wheelbarrow  of  material  would  be  lowered 
from  the  street  to  the  ground  near  the  pier 
where  the  brick  was  being  laid.  This  ele- 
vator was  ^uble^  so  that  wbUe  a  wheelbar- 
row of  brick  was  deseendlDg  an  empty  wheel- 
barrow was  ascending  for  another  load.  It 
was  propelled  by  power,  and  vnis  tn  use  con- 
tinuously during  working  hours.  The  frame- 
work around  tbe  elevator  was  stayed  by 
cross-braces  8  to  10  feet  apart.  Wheelbar- 
rows were  placed  in  tbe  elevator  from  the 
north  and  south  sides,  which  were  open  and 
unprotected.  The  mptoyfis  of  Bocheford  & 
Gould  woe  supplied  with  water  from  a 
bucket  which  was  placed  tn  the  shade  of  the 
elevatw,  and  at  the  time  of  the  Injury  com- 
plained of— tbe  afternoon  ot  July  23d— tbe 
bucket  was  on  a  rock  some  6  w  8  feet  norUi 
of  the  center  ot  the  hcdst.  and  perhaps  a  lit- 
tle to  tbe  west  The  carpenters  who  were  at 
work  on  tbe  reservoir  were  supplied  with 
water  by  men  or  boys  sent  around  among 
Oiem  for  that  purpose  by  Armour's  foreman. 
T^e  afternoon  of  the  injury  was  very  warm, 
and  tbe  water  boys,  as  they  were  called,  did 
not  come  around  as  frequently  as  desired 
among  tbe  carpenters  to  supply  their  thirst 
Consequently,  as  appears  from  plaintiffs  tes- 
timony, s<Mne  of  the  carpenters  went  over  to 
the  bucket  In  tbe  shade  <tf  the  elevator  to  get 
water.  It  appears  that  he  was  flooring  along 
on  the  southwest  portion  of  the  reservoir, 
and  not  very  far  distant  from  the  elevator. 
Immediately  before  the  Injury.  He  also 
claimed  that  the  carpenters,  while  at  work, 
would  sometimes  saw  off  ends  of  boards, 
which  would  fall  3  or  4  feet  west  from  tbe 
floor  of  the  reservoir,  and  that  they  would 
from  time  to  time  pick  up  these  pieces  of 
plank  fOT  the  purpose  ot  patching  out  the 
floor.  There  Is  also  some  evidence  tending 
to  show  that  they  would  sometimes  lay  their 
planes,  squares,  and  other  tools  on  tbe  ground 
Immediatoly  west  of  the  reservoir,  and  with- 
in a  few  feet  thereof.  At  the  trial  of  this 
case  In  tbe  court  below  plalntUF  testified  that 
be  stepped  from  the  floor  of  tbe  reservoir  to 
pick  up  a  piece  of  plank  whl^  bad  been 
sawed  off,  and  that  when  he  came  near  to  the 
piece  of  plank  he  noticed  the  water  bucket 
on  tbe  rock,  and  went  there  to  get  a  drink, 
and  that  while  be  was  drinking  some  heavy 
wdgbt  fell  on  bis  head,  rendering  blm  sense- 
less, and  inflicting  a  severe,  if  not  a  perma- 
nent injury  upon  him.  Other  witnesses  ^bo 
saw  the  Injury  agree  tj^ie^A}|iti|E@a^tted- 
Ing  with  bis  bsck  to  the  elevatw^ 


242 


96  N0BTHWE8TEBN  BEPORTBB. 


dElnklnff,  and  that  an  empty  wheeHranoWt 
wUdi  was  aacoidlng  In  tbe  elevator,  caught 
Ita  handle  on  one  of  the  croBs-braceB  of  the 
elerator.  and  iras  hurled  down  upon  bins. 

There  was  eTldence  offered  on  the  part  of 
tbe  defendants  tending  to  show  that  plaln- 
tlfC,  Immediately  before  the  Injury,  was  at 
work  a  considerable  distance  from  the  ele- 
vator, on  tbe  floor  of  the  reservoir,  and  that 
be  came  by  one  of  defendants'  men  on  bis 
way  to  the  water  bucket,  and  was  remon- 
strated with  for  Intnferii^  witti  tbe  brick- 
masons  by  going  over  tbelr  vrotk  to  the  wa- 
ter bucket  One  of  the  defendants'  brick- 
masons  testified  that  plaintiff  asked  him  for 
permission  to  go  and  get  a  drink  from  the 
bucket,  and  that  he  told  plaintiff  be  might 
do  BO,  but  to  look  out  for  the  elevator,  and 
not  to  stand  in  front  of  it,  as  It  was  danger- 
ous. Defendants  also  showed  that  on  eadi 
of  two  former  trials  of  this  case  In  the  court 
below  that  plaintiff  testtfled  In  his  own  be- 
half, and  made  no  claim  that  he  went  In 
search  of  boards  or  tools  at  tbe  time  of  his 
Injury,  but  tliat  at  each  of  the  former  hear- 
ings be  alleged  that  be  saw  the  -^ater  bucket 
on  the  stone,  and  went  there  because  be  was 
thirsty,  and  because  tbe  water  boys  did  not 
come  around  as  often  as  they  should  to  sop* 
ply  the '  carpentws.  Defendants*  evidence 
also  tended  to  show  that  th&v  were  no  pieces 
of  boards  or  tools  of  tbe  carpenters  anywhere 
near  the  elevator.  This  evidence,  however, 
was  disputed.  The  court,  after  the  testi- 
mony was  all  in,  directed  a  verdict  for  tbe 
defendants,  and  platntifl  brings  tbe  cause 
here  «i  error. 

As  a  verdict  was  directed  for  defendants 
In  this  case,  we  must  examine  tbe  action  of 
the  trial  court  In  the  light  of  the  evidence 
Introduced  by  plaintiff,  and  dismiss  from  our 
consideration  all  questions  on  which  there 
was  a  substantial  conflict  of  testimony,  be- 
cause, if  the  right  to  a  verdict  on  defendants* 
behalf  depended  on  any  question  on  which 
reasonable  minds  plight  differ,  the  cause 
should  have  been  submitted  to  tbe  jury,  and 
a  peremptory  Instruction  for  defendants 
should  not  have  been  given.  We  must  ex- 
amine this  case,  then,  from  plaintiff's  theory, 
to  determine  what  relation  he  occupied  to- 
ward the  defoTitlants,  and  what  duty,  if  any, 
defendants  o^.od  him.  The  elevator  causing 
the  injury  whs  erected  for  the  sole  use  and 
beneflt  of  defendants'  employes  on  private 
premises  which  defendants  were  rightfully 
occupying,  and  20  or  30  feet  below  the  level 
of  the  street,  where  no  duty  was  Imposed  to 
provide  generally  against  dangers  to  the 
traveling  public,  and  in  fact  where  tbe  public 
had  no  right  tc  travel.  The  water  bucket 
in  front  of  the  elevator  was  placed  there  for 
the  sole  use  and  beneflt  of  defendants'  men, 
and  not  for  the  use  and  beneflt  of  the  car- 
penters working  on  the  reservoir.  Plaintiff, 
at  the  time  the  Injury  occurred,  was  not  In 
tbe  ordinary  discharge  of  his  duty,  even  If, 
88  he  coatended  on  the  last  hearing  of  the 


case,  he  started  from  bis  work  wlUi  tlie  Id 
of  plddng  up  s  piece  of  plank  or  some  tt 
which  he  was  using,  tor  be  was  not  injur 
while  doing  this;  nor  could  be  have  beoi : 
jured,  from  bis  own  evidence,  If  he  ta 
stepped  where  these  pieces  of  plank  and  toi 
were  claimed  to  have  been  left  He  ss 
the  pieces  of  plank  and  tools  were  soi 
three  or  four  feet  west  of  the  floor  of  t 
reservoir,  and  that  tbe  hoist  was  about  t 
feet  west  of  the  reservoir  floor,  aikl  tii 
when  he  went  to  look  for  tbe  plank  be  st 
the  bucket,  and  went  to  it.  stood  over  It,  s: 
was  In  the  act  of  drinking,  when  he  w 
bnrt  Now,  If  he  had  stopped.  In  tbe  Une 
bis  duty,  where  he  contends  the  boards  a 
tools  were,  he  would  have  been  more  fh 
six  feet  west  and  sevo-al  feet  north  of  t 
place  where  the  wheelbarrow  fell,  and,  « 
seguently,  would  not  have  hem  Injured.  I 
under  his  own  testimony,  he  was  Injur 
while  going  on  premises  occupied  by  defei 
ants  to  get  a  drink  ftom  defendants*  wsl 
bucket  What,  if  any.  duty  did  defendai 
owe  to  plaintiff  under  these  surroundlns 
In  determining  the  duty  owed  by  a  Jiceni 
to  one  who  enters  upon  premises  rightfai 
occupied  by  him,  those  entering  have  be 
divided  by  text-writers  into  three  class 
First,  a  bare  licensee  or  volunteer,  who  < 
ters  upon  premises  without  any  Invitatb 
either  express  or  implied,  and  who  does  i 
go  in  the  line  of  any  duty  imposed  upon  hi 
second,  those  who  go  upon  xvemlses  by  t 
express  or  Implied  invitation  of  tbe  oo 
pier;  and,  third,  tboee  who  necessarily  «i 
on  business  with  the  licensor.  As  to  1 
bare  licensee,  who  goes  as  an  uninvited  gui 
to  the  premises,  no  duty  Is  owed  by  the 
censor  as  long  as  no  wanton  or  willful  Injt 
Is  inflicted  by  the  act  or  misconduct  of  i 
licensor  or  his  servants.  But  as  to  tbe  t 
latter  classes  tbe  licensor  is  bound  to  ex 
else  reasonable  care  to  prevent  damage  fn 
unusual  dangers.  Woolwlne's  Adm'r  v.  Bj 
road  Co.  <W.  Va.)  15  S.  E.  81,  16  H  R. 
271,  82  Am.  St  Rep.  859;  Sweeney  v.  Ri 
road  Co.,  10  Allen,  368,  87  Am.  Dec  6 
Diehold  v.  Railroad  Co.,  00  N.  J.  Iaw,  4 
14  Atl.  576. 

No  claim  Is  made  that  any  wanton  or  w 
ful  Injury  was  Inflicted  upon  plaintiff  eltl 
by  defendants  or  their  employ^  It  Is  pli 
from  the  statement  in  this  case  that  pla 
tiff  was  not  upon  defendants'  premises  In  i 
line  of  any  duty  devolving  upon  him  at 
time  the  Injury  was  received;  consequen 
he  was  either  there  as  a  volunteer  or  by 
vitation.  There  Is  no  claim  of  a  direct 
vitation  to  come  upon  these  premises.  Tl 
Is  there  any  evld«ice  tending  to  show  an  ! 
plied  invitation?  We  are  aware  of  tbe  f 
tliat  it  bas  been  held  with  reference  to  c 
dren  of  tender  age  that  an  Invitation  may 
Implied  to  enter  upon  the  premises  by  i 
cing  something  partlculariy  attractlTe  ni 
to  and  in  plain  view  of  places  where  they 
accustome^tilAJisiPV^itil^lSnt  tUm  role 
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restricted  to  yoang  children,  and  others  not  ] 
rally  snl  juris.  Gootey  on  Torta,  p.  303. 
Now,  had  the  water  bucket  been  placed  near 
the  hoist  to  supply  both  the  carpenters  and 
tbe  masons  with  water  this  would  clearly 
have  been  an  invitation  to  all  to  go  there, 
and  It  would  hare  entailed  upon  the  defend- 
ants the  duty  of  exercising  reasonable  care  to 
protect  all  from  injury  while  there.  So, 
likewise,  if  the  employes  had  neccasarily 
passed  close  to  the  elevator  in  going  to  and 
returning  from  their  employment,  it  would 
have  been  the  duty  of  de^dants  to  have 
coDGtructed  their  elevator  In  view  of  the 
safety  of  the  parties  who,  in  the  line  of  their 
duty,  nece^arlly  passed  near  by  It.  But,  as 
the  water  bucket  was  only  kept  for  the  use 
of  defendants*  men,  and  as  the  carpenters 
with  whom  plaintiff  worked  were  otherwise 
supplied  with  water,  and  as  plaintiff  was 
□either  going  to  nor  returning  from  his  place 
of  business  at  the  time  of  the  Injury,  we  are 
compelled  to  conclude  that  he  was  a  bare 
licensee  on  the  premises  of  defendants,  and 
that  his  only  right  of  action  against  the  de- 
fendants would  be  for  a  wanton  or  inten- 
tional injury  inflicted  upon  him  by  defend- 
antB  or  their  employes.  GIlUs  v.  Railroad 
Co.,  &9  Pa.  129,  98  Am.  Dec.  317.  In  thU 
view  of  the  matter,  we  think  the  trial  coort 
was  justified  In  directing  a  verdict  for  the 
dtfendants,  and  we  recommend  that  Its  Judg- 
ment be  affirmed. 

AMES  and  HASTINGS,  CO.,  concur. 

FEB  CURIAM.  The  conclusions  reached 
iff  the  Commissioners  are  approved,  and,  it 
appearing  that  the  adoption  of  the  recom- 
meodstions  made  will  result  In  a  right  de* 
cision  of  the  cause.  It  Is  ordered  that  the 
]tidgm»it  of  the  district  coort  be  afflrmeA. 


PBOPLB'S  BUILDING,  LOAN  ft  SAVINGS 
ASS'N  T.  PARISH  et  mL 

(Supreme  Court  of  Nebraska.   July  10,  1901.) 

UBDRT— FORBION    BUILDINO  ASSOCIATIONS— 
CONTRACT-CONaTRnCTION. 

LA  foreisn  bnllding  and  loan  association  Is. 
rabject  to  ue  penalties  of  the  statute  against 
aiuT. 

2.  BMl,  tbat  the  loans  were  Nebraska  coo- 
baeta,  and  thdr  coostraction  and  validity  to  be 
■OTKncd  br  the  laws  of  this  state. 

Oommlsaionen'  Opinion.  Department  No. 
3.  Appeftl  from  Dlstzlct  Oonrt,  FUlmon 
Qonnty;  Hurtlngii,  Judge. 

"Not  to  be  offleitlly  reported." 

Acthm  by  tike  POTpltfa  Building,  Loan  ft 
Sa rings  Association  against  WlUlam  Parish 
ud  others.  Judgment  for  defendants,  and 
plaintiff  appeals.  Affirmed. 

C.  H.  Sloan,  for  appellant  J.  H.  Stirling, 
for  appellees. 

AMES,  G.  This  is  an  appeal  trota  the 
loilgmettt  of  the  district  court  for  Fillmore 


]  coonty  In  an  action  to  foreclose  a  mortgage. 
The  defense  of  usury  was  sustained  by  the 
judgment  appealed  from.  It  Is  conceded  that 
the  Judgment  Is,  in  this  respect,  proper,  pro- 
vided the  instruments  sued  upon  are  to  be 
treated  as  Nebraska  contracts,  or  as  subject 
to  the  provisions  of  the  statute  of  this  state 
on  the  subject  of  usury.  Tliat  they  are  so 
is  established  by  a  recent  series  of  maturely 
considered  deci^ons  of  this  court  Loan  As- 
sociation V.  Keeney,  57  Neb.  04.  77  N.  W. 
442;  Loan  Association  v.  Strine.  58  Neb.  133. 
78  N.  W.  377:  Id.,  60  Neb.  27,  80  N.  W.  45; 
Loan  Association  v.  Bilan,  50  Neb.  468,  81 
N.  W.  308.  The  instruments  in  suit  were 
executed  In  this  State,  and  the  land  mort- 
gaged lies  in  this  state.  The  plaintiff  and 
appellant  is  a  building  association  Incorpor- 
ated under  the  laws  of  the  state  of  New  . 
York,  and  has  its  [vincipal  place  of  business 
In  that  state.  The  contract  In  suit  stipuiated 
for  payment  by  way  of  premlnms,  dues.  In- 
terest, penalties,  etc.,  of  a  sum,  for  the  use 
of  the  money  borrowed,  in  excess  of  10  per 
cent  per  annum.  The  exact  amount  of  this 
excess  depends  for  Its  ascertainment  upon  a 
somewhat  complicated  mathematical  calcu- 
lation. One  of  -the  parties  Insists  that  the 
trial  court  computed  it  as  a  sum  a  few 
dollars  too  large,  and  the  otiier  that  his  com- 
putation is  a  trifle  too  low.  The  matter  in 
dispute  in  this  ret^ct  is  not  large,  and, 
under  the  circumstances,  it  may  properly 
enough  be  regarded  as  an  Issue  of  fact  de- 
cided by  the  dlstHct  judge  upon  conflicting 
evidence. 

It  is  recommended  that  the  judgment  ap- 
pealed from  be  affirmed. 

ALBERT  and  DUFFIB,  OCL*  concur. 

Affirmed 

GUTHRIE  V.  STATE  ex  rel.  GIBBON. 
(Sapreme  Coort  of  Nebraska.  Nov.  20. 1001.) 

BASTARDY— BVIDBNCK—BXCBPTIONS— 
NBCESSITT. 

1.  Evidence  examined,  and  held  safflcient  to 
sustain  a  verdict  of  guilty  on  a  dtarge  ot  bas- 
tardy. 

2.  An  alleged  abuse  of  discretion  on  the  part 
of  the  trial  court  la  onavalling  unless  excepted 
to. 

Oommlsaionen^  Opinion.  Department  No. 
S.  EiTor  to  District  Court,  Fillmore  County; 
Hastings,  Judge. 

"Not  to  be  officially  reported." 

Proceedings  by  the  state,  on  the  relation 
of.  Ida  Gibson,  against  George  Guthrie. 
Judgment  for  plaintiff,  and  defendant  brings 
error.  Afflrmed. 

J.  H.  Stirling  and  Kelley  ft  Browne,  for 
plalutiff  in  error.  John  Barsby  and  Fr.infc 
W.  Sloan,  for  defendant  In  error. 

ALBERT,  a  On  a  trial  to.a  tory,  oa  a 
complaint   charging  i£iibtiEeci#|fl|3^4i[j^[ge 
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fatber  of  a  b&Btard  chfld,  George  Onthrle 
was  found  srnllty.  From  a  judgment  ren- 
dered against  blm  on  sucb  flndlug,  lie  prose- 
cutes error  to  this  court 

It  18  first  urged  that  the  verdict  Is  not 
sustained  by  sufficient  evidence.  We  have 
examined  the  evidence  with  care.  It  would 
serve  no  useful  purpose  to  review  it  The 
trial  resolved  Itself  largely  Into  a  question 
of  veracity  between  the  complainant  and 
the  defendant.  The  Jury  decided  In  favor  of 
the  complainant  We  are  not  prepared  to 
say  that  their  decision  on  that  point  was 
unwarranted.  It  appears  that  the  complain- 
ant liad  sexual  Intercourse  with  one  other 
tbnn  the  defendant  on  the  night  following 
her  alleged  Intercourse  with  the  defendant. 
It  Is  urged  that  It  is  impossible  to  say  which 
.  of  her  companions  In  vice  is  the  father  of 
the  child.  But  It  also  appears  that  this  third 
party  took  certain  precautions  to  prevent 
conception,  which  were  fully  explained  to 
the  jury.  From  the  evidence,  we  think  the 
Jury  were  warranted  in  finding  that  such 
precautions  were  effective. 

It  is  urged  that  there  was  an  abuse  of 
discretion  on  the  part  of  the  court  In  per- 
mitting the  plaintiff  to  reopen  his  case  and 
offer  further  evidence  after  both  sides  had 
rested.  One  sufficient  answer  to  this  is  that 
no  objection  was  made  to  the  request  in 
that  behalf,  nor  to  the  ruling  of  the  court 
thereon,  so  It  Is  unavailable  at  this  time,  for 
that  reason,  If  no  other. 

It  Is  recommended  that  the  Judgment  of 
the  district  court  be  affirmed. 

AMES  and  DUFFIB;  oa.  concur. 

Affirmed. 

HEFPERNAN  v.  O'NEILU 
(Supreme  Court  of  Nebraska.  June  19,  1901.) 

OPIKION  BVIDBNCB-HANDWRITTNQ— APPEAL 
— GONFLICTINO  BVIDENCB. 

1.  Where  a  witness  swears  that  he  has  made 
a  special  study  of  and  has  been  an  instructor 
In  penmanship  for  25  years,  and  has  siren  spe- 
cial attention  to  the  comparison  of  dgaatares, 
such  evidence  is  sufficient  to  qualify  him  to  tes- 
tify as  an  expert  on  handwriting. 

2.  Where  the  evidence  is  confiicting,  the  vov 
diet  of  a  jury  will  not  be  disturbed  unless  it  is 
clearly  against  the  weight  of  the  evidence. 

3.  Conduct  of  the  trial  Judge  examined,  and 
Mid  proper. 

OommlsBloners*  Opinion.  Department  No. 
2.  Error  to  District  Oonrt,  Dabtta  County; 
Evans,  Judge. 

"Not  to  be  officially  reported.** 

Action  by  Michael  HefCeman  against  James 
O'Neill.  Judgment  for  defendant  and  plaln- 
tur  brings  error.  Affirmed. 

M.  C.  Jay  and  Sullivan  &  McMaster,  for 
plalntUt  In  error.  John  Brennan  and  W.  P. 
Warner,  for  defendant  In  error. 

OLDHAM,  C.  Plaintiff  sued  defendant  on 
a  promlFsory  note.   Defendant  answered,  de- 


nying the  execution  of  the  note,  and  denying 
any  consideration.  Trial  was  bad  to  a  Jury, 
and  defendant  had  Judgment,  and  plaintiff 
brings  error. 

No  complaint  is  made  of  the  Instructions  of 
the  court  in  plaintiff's  brief.  The  first  al- 
leged error  called  to  our  attentlcm  is  as  to 
the  action  of  the  trial  court  in  permitting  de- 
fendant's counsel,  .on  cross-examination  of 
the  plaintiff,  to  ask  the  plaintiff  If  he  did  not 
boy  com  in  the  month  of  November,  IS^, 
and  gave  his  note,  due  In  one  year.  In  pay- 
ment. We  don't  think  there  was  any  error 
in  this  ruling,  because  defendant's  theory  of 
the  case  was  that  plaintiff  did  not  have  $1,- 
000,  or  any  considerable  sum,  at  the  time 
be  claimed  the  note  was  given  him,  which 
was  on  January  9,  1895;  and  the  plaintiff. 
In  trying  to  explain  how  he  came  to  have 
this  amount  of  money,  said  he  had  collected 
it  on  accounts  for  about  three  months  before 
the  note  was  given,  and  kept  it  at  home  in 
his  trunl:.  This,  we  tUlnk,  made  It  a  per- 
tinent Inquiry  as  to  why  he  should  give  his 
note  for  $100  worth  of  com  purchased  by 
him,  when,  as  he  claimed,  he  bad  so  mucb 
money  In  his  tmnk  at  home. 

Complaint  is  also  made  of  the  action  of  tbe 
trial  Judge  In  saying  to  plaintiff's  witness 
Mitchell,  "He  may  answer;  he  Is  evading  tlie 
question."  We  see  nothing  prejudicial  Id 
this  remark  of  tbe  trial  Judge,  for  an  ex- 
amination of  the  testimony  of  Witness  Mltdi- 
ell  shows  that  he  was  plainly  evading  an  an- 
swer that  was  responsive  to  a  very  pertluent 
question  propounded  to  him  by  defendants 
attorney.  This  remark  of  the  trial  judge 
was  drawn  out  by  the  contention  of  plain- 
tlfTs  attorney  that  the  witness  had  answered 
tlie  question  fairly,  when  he  had  not  and 
there  was  nothing  In  tbe  language  used  bf 
the  trial  Judge  that  Indicated  any  bias  or 
prejudice,  or  any  disposition  to  Improperly 
Influence  the  jury  or  to  cast  any  aspersion  on 
the  plaintiff's  witness. 

Complaint  is  also  made  of  the  action  of 
the  trial  Judge  tor  reproving  plaintiff's  attor- 
ney for  making  an  unwarranted  attack  oa 
one  of  defendant's  witnesses.  We  think  the 
triftl  judge  deserves  commendation,  and  not 
criticism,  for  this.  Where  a  witness  la  on 
the  stand  and  is  wantonly  attacked  without 
any  provocation  whatever  by  counsel  In  the 
case,  It  is  the  duty  of  the  trial  Judge  to  pro- 
tect him  from  all  nnpiofeaslonal  attacks  of 
opposing  counsel. 

Tlie  next  contention  of  counsel  for  plain- 
tiff Is  that  the  court  erred  In  permitting  de- 
fendant's witness  Haupt  to  testify  as  an  a- 
pert  on  signature  to  the  note  In  suit  The 
witness  testified  that  he  had  been  a  student 
of  penmanship  for  about  30  years;  that  he 
had  given  special  attention  to  the  study  and 
comparison  of  signatures;  he  had  attended 
a  business  college  and  had  taught  penman- 
ship during  all  these  years;  that  he  was  fa- 
miliar with  all  tbe  differwt  sygtems  of  pen- 
mnnship;  and  that  he  had  been  frequently 
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called  npon  to  comiKtre  Blgnatures  for  the 
pnrpoae  of  determining  wbetber  th&j  were 
g«BiilDe  or  not  We  tblnk  thla  was  a  auffl- 
cient  foundatfoD  to  permit  him  to  give  his 
opinion  as  to  the  genuineness  ot  this  slKiut- 
ture.  Ort  T.  Fowler,  31  Kan.  478,  2  Pae. 
j.SO,  47  Am.  Kep.  501;  Vinton  v.  Feck,  14 
Mich.  287;  Yates  t.  Yates.  76  N.  C.  142;  Eto- 
fi.  id  V.  Dill,  71  Iowa,  442,  82  N.  W.  420. 

The  contention  is  also  made  that  the  -ver* 
diet  is  not  supported  by  sufflcient  evidence. 
A  careful  cxarainntloo  of  the  bill  of  excep- 
tiODS  showB  that  one  or  the  other  of  the  par- 
ties to  this  suit  was  certainly  guilty  of  most 
shameful  and  wanton  perjury  In  the  testl- 
moay  which  they  gave  in  this  cause.  Bat 
the  Jury  before  whom  both  testified  were  bet- 
ter able  to  determine  which  one  waa  worthy 
of  credence  than  we  are.  Under  the  rule 
that  the  verdict  of  a  Jury  will  not  be  dls- 
torbed,  when  the  evidence  la  conlUcting,  un- 
less it  Is  clearly  against  the  weight  of  the 
evidence,  the  verdict  an  found  must  stand. 

It  is  therefore  recommended  that  the  iudg- 
ment  ot  the  lower  court  be  affirmed. 

POUXD  and  8EDOWI0K,  CC.  omcar 

AlQruied. 


HASLAM  V.  6ARGB. 

(Snimnw  Court  of  Nebraska.    July  8,  190S.) 

nRIHOT— IN8TRUOnOHB-4RBACH    OF  HAR< 
KUaS  rSOMlSB-STATUTB  OF  FRAUDS 
—APPBAX.— ESTOPPEL.. 

1.  A  verdict  rendered  in  plain  disregard  of  the 
i&j>tmctioDS  is  contrary  to  law,  and  will  ordi- 
narily be  set  aside  without  an  examinati<Hi  of 
the  hwtmctlons,  to  detemJiM  whether  correct 
or  not. 

2.  Evidence  exatnfned,  and  held  not  to  estab- 
liib  a  written  nHitract  of  marriage. 

3.  An  ODwritteB  cootract,  whidi  by  its  terms 
is  not  to  be  performed  within  a  year  from  the 
making  thereof,  is  not  talien  oat  of  the  statute 
by  ao  oral  acknowledgment  made  within  a  year 
from  date  of  performance. 

4.  Where  the  record  diacloees  that  the  defeod- 
«Bt  has  raised  the  question  and  inaif^ted  in  the 
dinrict  court  that  tnere  was  not  sutttolent  evi- 
dence to  warrant  the  snfomissloD  of  a  material 
ime  to  the  jury,  and  the  conrt  nevertheless 
iiulBts  on  submitting  the  Issne.  the  defendant 
is  not  estopped  on  appeal  to  raiFC  the  same 
qnertion  here  because  be  reooested  and  obtain- 
ed ID  inetmctlon  defining  tno  law.  relating  to 
ibe  iarae  as  he  uoderetanida  It  to  bsu 

{Syllabns  by  the  Court.) 

OommlBalonen*  Opinion.  Department  No. 
S.  Error  to  Dfstrlet  Court,  Dodge  Gonnty; 
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Action  by  Marie  Barge  against  George 
Haslam.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Reversed. 

J.  E.  Prick  and  F.  Dolesol.  for  plaintiff  in 
mor.  T.  M.  Franae  and  Anderson  &  Keefe, 
for  defendant  In  enw. 

DUFFIB,  C  On  the  trial  of  this  case  n 
Terdict  vu  returned  in  favw  of  the  plaintiff 


below  for  (750.  The  defendant  immediate- 
ly filed  a  motion  asking  the  court  to  reserve 
the  case  for  further  argument  and  to  reserve 
judgment  This  motion  was  granted  by  the 
court.  After  this  motion  was  filed,  and  pend- 
ing a  hearing  thereon,  defendant  below  filed 
a  motion  for  a  new  trial.  Upon  the  argu- 
ment of  the  motion  to  reserve  the  case  and 
for  Judgment  notwithstanding  the  verdict, 
the  court  entered  Judgment  for  the  defend- 
fiiit  below.  From  this  Judgment  plaintiff  be- 
low prosecuted  error,  and  this  court  reversed 
the  court  below  and  reoaanded  the  case  for 
action  npon  the  motion  for  a  new  trial,  which 
still  remained  undisposed  of.  88  N.  W.  516. 
Opinion  on  rehearing,  91  W.  S28.  On  Oc- 
tober 10.  1002,  the  motion  for  a  new  trial 
came  on  for  hearing  in  the  district  court  in 
pursuance  of  the  mandate  from  this  court, 
and  upon  consideration  thereof  the  court 
overruled  said  motion,  and  Judgm»t  was  en- 
tered on  the  verdict  of  the  Jury.  Thereupon 
the  defendant  settled  and  had  allowed  bis 
bill  of  exceptions,  and  has  brougbt  the  case 
to  this  court  oa  error.  Judge  Marshall,  who 
presided  at  the  trial,  and  in  all  the  proceed- 
Ings  up  to  the  argument  on  the  motion  for  a 
new  trial,  having  deceased,  the  motion  fw 
a  new  trial  was  heard  and  passed  on  by^  an- 
other Judge. 

The  principal  errors  relied  on  are  that  the 
court  Mrred  In  overruling  the  motion  tor  a 
new  trial,  and  that  the  verdict  Is  uot  sustain- 
ed by  the  evidence  and  is  contrary  to  law. 
The  only  question  decided  on  the  former  ap- 
peal was  the  sufficiency  of  the  plaintiff's  pe- 
tition to  state  a  cause  of  action,  while  this 
appeal  involves  the  marita  of  the  controversy 
between  the  parties;  The  eighth  and  ninth 
instructions  of  the  court  are  as  follows— 

"($)  The  Jury  are  instructed  that  the  con- 
tract or  promise  of  marriage  set  out  In  the 
plaintiff's  petition,  to  the  ^ect  that  on  or 
about  the  Ist  day  of  July,  1890,  the  defend- 
ant orally  (that  is,  not  in  writing)  promised 
to  marry  the  plaintiff,  and  the  plaintiff  oral- 
ly (that  Is,  not  In  writing)  promised  to  marry 
the  defendant,  when  the  plaintiff  should  ar- 
rive at  the  age  of  18  years,  and  from  the 
undisputed  evidence  the  plalntlfl  was  at  the 
time  only  a  little  over  the  age  of  15  yean; 
leaving  nearly  3  years  to  intervene  between 
the  time  of  making  the  contract  or  promise 
and  the  time  wh^  by  its  terms,  It  was  to  be 
performed.  This  contract  or  promise,  under 
our  statute  of  frauds,  was  and  is  void,  or 
voidable  at  the  Instance  of  either  of  the  par- 
ties thereto,  and  cannot  be  enforced  in  this 
action,  for  the  reason,  as  required  by  that 
statute,  this  contract  or  promiso  was  not  In 
)»-riting,  nor  was  any  memoruadum  thereof 
made  or  signed  by  either  of  the  said  parties 
at  the  time  It  was  made. 

"(9)  The  Jury  are  Instructed  that,  although 
the  contract  of  marriage,  as  set  out  in  the 
preceding  eighth  Instruction,  Is  void  and  of 
no  force,  it  would  remain  void  and  oC  no 
force  and  effect  againii|itbe{  i^eCatiiii^^MiQn 
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fRTor  of  the  plaintiff,  unlesB  the  defendant 
afterward,  and  before  the  24th  day  of  May, 
1893,  signed  a  memoranduiQ  of  said  contract, 
which  memorandum  should  be  as  broad  and 
full  as  the  original  contract  or  promisG;  and 
the  memorandum,  to  be  good,  should  em- 
brace all  theterms  and  conditions  of  said  orig- 
inal contract.  Under  the  pleadings  in  this 
case,  a  new  contract  of  marriage  will  not 
suffice,  for  such  new  contract  Is  not  the  cause 
of  action  set  out  In  the  plaintiff's  petition, 
and  cannot  In  this  case  he  made  the  ground 
of  recovery  in  favor  of  the  plaintiff.  The 
plaintiff  must  recover,  if  she  Is  entitled  to 
recover  at  all,  upon  the  cause  of  action  set 
out  In  her  petition,  and  cannot  recover  upon 
a  new  or  different  contract  or  cause  of  ac- 
tion." 

In  these  instructions  the  Jury  are  plainly 
and  explicitly  told  (1)  that  the  oral  contract 
of  marriage,  nearly  three  years  intervening 
between  the  making  of  the  contract  and  the 
time  when  by  Its  terms  It  was  to  be  per- 
formed, was,  under  our  statute,  void;  (2) 
that,  being  void.  It  would  remain  so,  unlefie 
the  defendant  before  the  24th  of  May,  1898, 
signed  a  memorandum  of  said  contract  as 
broad  and  full  In  Its  terms  as  the  original; 
(3)  tbat  under  the  pleadings  no  new  con- 
tract could  be  made  the  ground  of  a  recov- 
ery, as  such  new  contract  Is  not  the  cause  of 
action  set  out  In  the  petition.  Whether  an 
oral  contract  of  marriage,  which  by  its  terms 
Is  not  to  be  consummated  for  more  than  a 
year  after  the  mablng  thereof,  falls  within 
our  statute,  is  not  necessary  to  be  determin- 
ed In  this  case.  That  it  was  void  was  the 
opinion  of  the  district  court  and  he  so  in- 
structed the  Jury.  For  the  purposes  of  the 
trial,  this  was  the  law  of  the  case,  and  the 
Jury  should  have  been  governed  by  these  in- 
structions, whether  the  law  was  properly 
stated  or  not  In  Boyesen  v.  Heidelbrecht 
56  Neb.  570,  76  N.  W.  1089,  It  is  said:  "Un- 
der the  evidence  and  the  Instructions  of  the 
court,  which  forcibly,  and  perhaps  too  strong- 
ly, stated  the  privileges  of  an  innocent  pur- 
chaser before  maturity  of  negotiable  paper, 
the  plaintiff  was  entitled  to  a  verdict  The 
.verdict  was  rendered  in  plain  disregard  of 
these  instructions.  A  verdict  so  rendered  Is 
contrary  to  law,  whether  the  Instructions  be 
correct  or  not  Aultman  v.  Beams,  9  Neb. 
487,  4  N.  W,  81;  Omaha  &  R.  V.  R.  Co.  v. 
Hall.  33  Neb.  229,  60  N.  W.  10;  Standiford 
V.  Green,  54  Neb.  10,  74  N.  W,  263.  While 
a  judgment  will  not  be  reversed  for  that  rea- 
son If  the  verdict  be  the  only  one  which 
could  properly  be  rendered,  this  case  does  not 
fall  within  the  exception." 

Accepting,  as  we  must,  the  Instructions  of 
the  court  as  the  law  of  the  case  for  the  pur- 
pose of  determining  whether  the  verdict  was 
contrary  to  law,  an  examination  of  the  record 
makes  It  plain  that  these  instructions  were 
wholly  disregarded.  The  cause  of  action  stat- 
ed In  the  petition  Is  as  follows:  That  on  or 
about  the  Ifit  day  of  Jnly,  1891,  the  philntiff, 


being  then  unmarried,  at  the  request  of  the 
defendant  then  promised  the  defendant  to 
marry  him,  and  the  defendant  at  the  same 
time  promised  to  marry  her;  that  said  con- 
tract and  promise  of  marriage  was  between 
the  said  parties,  in  the  first  Instance,  oral 
and  spoken,  and  said  contract  of  marriage 
was  to  be  fulfilled  upon  the  plalntUTs  arriv- 
ing at  the  age  of  18  years  or  over;  that, 
after  said  original  and  mutual  agreement  of 
marriage  between  said  parties  was  made, 
said  defendant  at  many  and  numerous  times, 
both  orally  and  in  writing,  by  letters  be- 
tween July  1,  1881,  the  date  of  first  promise 
of  marriage,  and  November  25,  1893,  renewed 
and  acknowledged  said  first  contract  and  mu- 
tual promise  of  marriage;  that  plaintiff  relied 
on  said  promise  and  remained  unmarried; 
that  defendant,  contrary  to  said  promise,  on 
the  25th  day  of  November,  1893,  married  an- 
other; and  that  plaintiff  was  at  all  times 
ready  and  willing  to  marry  said  defendant. 
The  answer,  among  other  things,  alleged  that 
the  promise  of  marriage  was  oral,  and  was 
made  about  the  let  of  July,  1890;  that  It  was 
not  to  be  consummated  until  plaintiff  at- 
tained the  age  of  18  years;  that  at  the  time 
the  promise  was  made  she  was  15  years  of 
age;  that  no  note  or  memorandum  of  said 
promise  was  ever  made  In  writing,  subscrib- 
ed by  the  party  charged,  and  said  oral  prom- 
ise was,  by  Its  terms,  not  to  be  p^onned 
within  1  year  from  the  making  thereof.  The 
reply  admitted  that  the  marriage  was  not  to 
take  place  until  the  plaintiff  below  bad  at- 
tained the  age  of  18  years,  and  In  her  testi- 
mony given  on  the  trial  she  stated  that  tbe 
defendant  proposed  marriage  to  her  In  May, 
1890,  and  that  she  gave  him  her  answer  in 
August,  shortly  after  attaining  her  fifteenth 
birthday.  The  only  evidence  of  any  written 
memorandum  of  the  marriage  contract  ex- 
isting between  tbe  parties  was  given  by  the 
plaintiff  and  her  mother.  The  plaintiff  testi- 
fied that  shortly  after  tbe  defendant's  marriage 
she  burned  all  the  letters  received  from  him. 
She  was  allowed  to  testify  as  to  the  contents 
of  one  letter  received  In  April,  1893.  On  be- 
ing asked  the  contents  of  that  letter,  she  re- 
plied: "He  wrote  he  would  be  up  in  a  few 
days  and  make  arrangements  about  our  mar- 
riage: Q.  Anything  further?  A.  Only  that 
he  would  be  up  in  a  few  daya"  Her  mother 
testified  that  she  had  read  the  letter,  and, 
on  being  asked  to  state  Its  contents,  replied: 
"Well,  he  told  her  that  the  time  woold  soon 
arrive  when  she  would  be  of  age,  and  that 
be  would  come  up  In  a  few  days  and  make 
arrangements  with  her  about  tbelr  marriage. 
Q.  Anythhig  further?  A.  I  do  not  remem- 
ber." This  is  absolutdy  all  the  evidence  tend- 
ing in  any  manner  to  show  any  written  con- 
tract of  marriage  made  between  the  parties, 
and  it  seems  Incredible  that  a  jury,  under 
the  instructions  above  quoted,  could  find  that 
a  writxen  contract,  or  any  note  or  memoran- 
dum thereof,  was  made.  There  Is  nothing 
In  this  eTidenc^i$iOiEUi|iBv(ahC^c^ot  m&r- 
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rltge  or  a  promlBc  to  many.  It  does  re- 
f«  to  their  marriage,  and  we  may  reaaon- 
aUy  premime  that  some  negotiations  relating 
to  a  marriage  liad  taken  place  between  tbe 
partlefi  prior  to  the  date  of  the  letter;  but 
what  It  was,  and  whether  existing  In  the  form 
ef  a  contract  of  marriage,  all  of  the  terms  and 
conditions  of  which  had  been  agreed  on,  Is 
not  suggested,  and  Is  not  tor  tbe  court  or 
tbe  Jury  to  assmne.  If.  as  charged  by  the 
court,  the  contract,  to  be  valid,  must  be  In 
writing,  that  Is  one  of  the  matters  .to  be  es- 
tablished by  the  evidence,  and  no  presumii- 
tkm  to  that  effect  can  be  Indulged  In.  That 
there  te  an  abeolote  failure  in  tbe  evidence 
to  establish  any  written  contract  of  marriage 
Is  beyond  qnestion  or  controversy,  and,  un- 
less tbe  law  allows  an  oral  acknowledgment 
made  less  than  one  year  from  the  time  of 
performance  to  validate  and  confirm  an  oral 
agreement  not  to  be  performed  within  tbe 
year,  then  there  Is  no  evidence  whatever  to 
ffnpport  the  verdict 

The  tamer  oplnlcme  of  this  court,  holding 
that  the  petition  stated  a  canse  of  action, 
were  baaed,  nndoubtedly,  upon  the  allegation 
therein  contained  that  the  original  oral  con- 
tract of  marriage  had  been  snbseqnently  ac- 
knowledged and  renewed  In  writing,  for  the 
law  seems  to  be  well  established  that  proof 
of  the  oral  acknowledgment  of  an  unwritten 
contract  within  the  year  would  not  take  an 
oral  cmitract,  not  to  be  performed  for  more 
than  a  year  after  tbe  making,  out  of  Oie  stat- 
ute. Blanton  v.  Knox,  3  Mo.  S42;  Odell  v. 
Webendorfer  (Sup.)  64  N.  T.  Supp.  451.  In 
tbe  latter  case  it  is  said:  "Where  an  oral 
coDtract  of  employment  for  a  year  from  the 
following  1st  day  of  April  was  made  In 
Harch,  the  omtract  was  not  exempted  from 
the  operation  of  the  statute  of  frauds  and 
validated  by  the  restating  of  the  terms  of  the 
contract  between  the  parties  on  the  Ist  day 
of  AprIL" 

One  other  question  requires  consideration. 
At  the  request  of  the  defendant  below,  cer- 
tain special  findings  were  submitted  to  tbe 
Jury.  These  findings  are  as  follows:  "(1) 
Was  there  a  promise  of  marriage  made  be- 
tween the  plaintiff  and  defendant,  other  than 
tbe  one  testlfled  to  by  the  plaintiff  as  having 
been  made  about  tbe  1st  of  August,  1890?  A. 
Tea.  (2)  If  you  answer  the  preceding  ques- 
tion Tes,'  then  state  at  what  other  time  said 
promise  of  marriage  was  made?  A.  On  the 
13tb  or  14tfa,  or  wltliln  two  weeks  prior  to 
the  13th  or  14tb,  day  of  April,  1893.  (3)  If 
you  find  that  ilure  was  such  a  promise,  as 
stated  In  tbe  second  question  above,  then 
state  whether  such  promise  was  made  orally 
or  spoken,  or  whether  It  was  In  writing?  A. 
Oral  and  written.  (4)  Did  tbe  defendant 
write  a  letter  to  the  plaintiff  on  or  about  tbe 
tath  or  14th  of  April,  1893,  or  at  any  time 
wltiiiD  two  weeks  prior  thereto.  In  which  be 
wrote  tbe  statements  testified  to  by  tbe  plaln- 
tifC  and  ber  mother?  A.  Yes."  It  Is  Inslst- 
ed  by  Oe  defendant  In  error  that,  these 
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special  findings  being  submitted  at  tbe  re> 
quest  of 'the  defendant  below,  he  cannot  now 
be  heard  to  say  that  there  was  no  evidence 
to  sustain  the  findings;  and  American  Fire 
Ins.  Oo.  'v.  Landfare.  66  Neb.  482,  76  N.  W. 
IOCS,  Farmer  Bank  v.  Garrow  (Ne'b.)  88  N. 
W.  131,  and  Mo.  Pac.  Ry.  Go.  v.  Hemingway, 
Id.  673,  are  cited  in  support  of  this  conten- 
tion. In  the  case  first  cited  it  Is  said:  "One 
who  tenders  an  instruction,  which  Is  given, 
which  assumes  the  existence  of  evidence  to 
establlBh  an  Issuable  fact  In  a  case,  cannot 
afterward  be  heard  to  assert  that  there  was 
no  evidence  received  tending  to  prove  such 
fact'*  The  other  cases  follow  and  approve  this 
rule,  and  we  think  that,  properly  applied,  it  is 
founded  in  good  sense,  and  that  It  should  be 
enforced.  Where  a  party,  on  his  own  mo- 
tion, secures  action  from  the  court,  he  ought 
not  afterwards  to  be  heard  to  complain  that 
such  action  was  erroneoiis.  He  cannot  pred- 
icate error  on  what  he  himself  has  asked 
and  secured.  If  we  should  admit  that  a 
party  who  asks  for  the  submission  of  special 
findings  occupies  tbe  same  position  as  one 
who  makes  a  request  for  an  instruction  de- 
fining tbe  law  applicable  to  an  Issue  In  the 
case— and  this  we  do  not  by  any  means  con- 
cede— we  still  think  that  the  cases  al)ove  re- 
ferred to  do  not  go  to  the  extent  claimed  by 
the  defendant  In  error.  A  careful  exami- 
nation of  the  opinions  in  the  cases  referred  to 
will  show  that  the  complaining  party  made 
no  claim  in  the  district  court  that  there  was 
no  evidence  on  which  to  base  the  Instructions 
or  to  submit  the  Issue  to  the  Jury.  At  least, 
they  fall  to  disclose  that  such  complaint  was 
made.  In  the  case  at  bar  the  record  dis- 
closes that  Haelam,  tbe  plaintiff  in  error, 
urged  and  insisted  that  there  was  no  evi- 
dence whatever  upon  which  to  submit  tbe 
questions  at  Issue  In  this  case  to  the  Jury. 
An  Inetmction  to  direct  a  verdict  because  the 
plaintiff  had  not  made  a  case  by  her  evi- 
dence was  submitted  and  argued,  and  the 
plain  question  presented  for  our  determina- 
tion is  this:  Must  a  defendant  In  the  action, 
between  whom  and  tbe  court  there  is  a  dif- 
ference of  opinion  upon  the  question  of 
whether  there  Is  evidence  upon  which  a  cer- 
tain issue  ought  to  be  submltied  to  the 
Jury— the  court  thinking  there  Is  evidence, 
and  the  defendant  believing  there  Is  none— 
Bit  by,  knowing  that  the  court  Is  going  to 
submit  the  Issue  under  what  he  believes  to  be 
an  erroneous  Instruction,  and  remain  silent, 
or  may  he  ask  the  court  to  amend  the  In- 
struction, or  give  one  which  he  himself  has 
prepared,  and  which  embodies  the  law  as  he 
understands  it?  If  the  rule  stated  in  the 
cases  above  cited  la  to  be  followed  In  all 
cases  and  under  all  circumstances,  then  the 
defendant  who  has  fairly  presented  his  claim 
to  the  court  and  who  bas  moved,  for  a  dis- 
missal upon  tbe  ground  that  there  la  no  evi- 
dence upon  which  to  base  a  verdict  against 
him.  after  fairly  calling  the  attention  of  the 
court  to  his  position,  Di^t^tywtiddijt^&lB 
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Dnderstand  his  theory  or  be  mleded  by*  bla 
action,  must  sit  by  In  silence,  ancl  see  the 
case  submitted  to  the  jury  und?r  what  he 
believes  to  be  erroneons  InstmctlonB,  In  or- 
der to  obtain  a  hearing  In  this  court  Un- 
der such  circumstances,  we  do  not  believe 
that  he  should  be  estoi^ed  here  from  Insist- 
ing, as  he  did  In  the  court  below,  that  there 
Is  no  evidence  upon  which  to  submit  the  Issue 
to  the  jury,  even  though  he  takes  ^n  active 
part  In  preparing  and  tendering  Instmcttons 
which  the  court  flnalty  Inclndes  In  Its  chnrge 
to  the  Jury.  The  district  court  was  not  mis- 
led by  the  action  of  the  plalntlflt  In  error  In 
asking  a  snbmlssfon  of  these  special  flndiugs. 
The  court  knew  that  he  was  Insisting  that 
there  was  not  sufficient  evidence  to  warrant 
a  verdict  against  him,  and,  under  these  cir- 
cumstances, we  do  not  tiilnk  that  a  party 
should  be  estopped  In  this  court  tiom  ques- 
tioning the  sufficiency  of  the  evidence  to  sus- 
tain a  finding  by  the  jury  by  doing  all  In  his 
power  to  secure  from  the  court,  which  In- 
sists Id  submitting  the  question,  what  he  re- 
gards as  proper  Instructions  upon  the  Issue. 
To  do  less  than  this  would  be  unfair  to  the 
court,  and  a  neglect  of  duty  as  an  attorney. 
We  hold,  therefore,  that  where  the  record 
discloses  that  the  defendant  In  an  action  has 
sguart^Iy  raised  the  question  of  the  suffl- 
cicncy  of  the  evidence  to  warrant  a  verdict 
against  him,  or  an  adverse  finding  on  some 
material  Issue  in  the  case,  and  the  district 
court,  against  his  objection.  Insists  on  sub- 
mitting the  question  to  the  jurj-,  he  docs  not 
waive  his  rigbt  on  appeal  to  this  court  to 
raise  the  question  of  the  sufficiency  of  the 
evidence  to  support  the  findings  of  which 
he  complains,  by  asking  Instructions  cover- 
ing his  theory  of  the  laws  applicable  to  the 
case. 

Tor  the  reason  that  there  Is  not  sufficient 
evidence  In  the  record  to  support  the  verdict 
of  the  jury,  the  judgment  should  be  re- 
versed, and  we  so  recommend. 

ALBERT,  0..  concurs. 

PGR  CURIAM.  For  the  reasons  stated  in 
the  foregoing  opinion,  the  Judgment  of  the 
di;>trlcc  court  Is  reversed. 


TREPHAGBN  et  aL  v.  CITY  OF  SOUTH 
OMAHA. 

(Supreme  Court  of  Nebraska.    Jnly  8,  1903.) 

CORPORATIONS  —  AUTHORITY    OF  GENERAL 
MANAGER— DIRECTOHS— MUNICIPAL  COR- 
PORATIONS—SPECIAL ASSESSMENTS. 
1.  The  authority  of  a  general  manager  to 
conduct  the  ordinary  bualnesa  Of  a  corporntion 
organized  for  the  purpose  of  ynrdintr.  feeiiing. 
and  taliinf;  care  of  cattle,  hons,  sheep,  and 
horses  consiBned  for  sale  to  ji  (crtnin  oiarlcet, 
is  not  broad  enonfth  to  authorize  bim  to  sign 
a  petition  for  paving  a  city  strppt.  nnd  thus 
charge  the  real  estate  of  the  corpuiiuiou  abut- 
ting: thereon  with  the  co»t  of  suL-h  improve- 
meuL 


2.  The  act  of  signing  tfa«  name  of  the  cor- 
poration to  such  R  petition  Is  one  which  fills 
within  the  managing  powers  of  the  board  ot 
diret^wTH,  who  are,  by  law  and  by  its  articles 
of  iDCorporation,  made  its  managing  agents. 

S.  The  authority  to  perform  mcb  an  act  mast 
come  from  the  Iward  of  directors,  and  the  huT- 
den  is  apoo  tlie  city,  wblcli  seeks  to  enforce  a 
special  tax  against  specific  lota  to  pay  for  eoch 
improvement,  to  ^^how  that  the  general  manager 
wns  duly  authorized  by  the  corporation  to  sifn 
such  petition  for  and  on  its  behalf. 

4.  Under  the  statutes  in  force  in  the  year 
1808,  no  special  tax  could  be  assessed  upon  and 
made  a  cnnrge  against  speciSc  real  estate  iu 
a  city  of  .the  flrst  class  to  pay  for  the  con- 
BtmctiOB  of  a  wooden  sidewalk  wftboat  the 
adoption  of  a  resolution  fixing  the  cost  of  moA 
construction  as  a  special  assessment  thereon,  at 
a  moetlngr  qf  the  city  council  of  which  at  leasl 
iO  dayH*  notice  had  been  eiren  before  holding 
the  same,  or  p«sonal  sernce  of  notice  thereof 
on  the  persons  owning  or  ocenpying  the  pnq>- 
ertr  to  oo  assessed. 

5.  At  that  time  cities  of  the  first  class  had  no 
power  to  levy  a  special  tax  on  specific  lots  for 
the  purpose  of  paying  the  cost  Qt  xwoiiog 
garbage  therefrom. 

(Syllabus  by  the  Court.) 

Commissioners*  Opinion.  Department  No. 
2.  Appeal  from  District  Gonrt  Douglas 
County;  Dickinson,  Judge. 

Action  by  Geoi^a  A.  Trephagen  and  otli- 
ers  against  the  city  of  South  Omaha.  Judg- 
ment for  plalnttftk,  and  defendant  appeals. 
Affirmed. 

A.  H.  Murdock,  for  appellant  H.  W.  Pen- 
nock,  for  appellees. 

BARNES,  0.  Georgia  A.  Trephagen,  H. 
L.  Wilton,  Mike  Hlgglns,  and  Komella 
Adamowlcs!  (appellees)  commenced  Uits  ac- 
tion in  the  district  court  of  Donglas  county 
to  restrain  the  treasurer  of  the  city  of  Sooth 
Omaha  from  collecting  certain  special  taxes 
or  assessments  levied  against  and  upmi  cer- 
tain lots  belonging  to  them  dtuated  In  said 
city,  to  cancel  the  sold  special  taxes  and  re- 
move the  cloud  created  by  the  assessment 
and  levy  thereof  on  their  title  to  said  lots. 
The  petition  alleged.  In  substance,  that  the 
city  had  pretended  to  assess  certain  special 
taxes  against  their  specific  property  for  pav- 
ing, curbing,  and  guttering  that  part  of  h 
street  from  the  west  end  of  the  viaduct  to 
the  west  line  of  Thirty-Third  street,  sit- 
uated in  Paving  District  No.  6  of  said  city: 
that  prior  to  the  attempted  passage  and  ap- 
proval of  the  ordinance  ordering  said  paving 
there  had  never  been  filed  with  the  clerk  of 
said  city,  or  proseoted  to  the  city  council,  a 
petltton  signed  by  the  property  owners  revre- 
Eentlog  a  majority  of  the  front  feet  or  area 
within  the  llmlto  of  said  paving  district,  as 
defined  in  said  ordinance;  that  a  paper  call- 
(hI  a  petition  was  filed  with  the  said  derk.  re- 
questing that  the  street  be  paved  with  Colo- 
nido  Fand<(tone  on  six  Inches  of  nnd;  that 
the  said  paper  was  not  a  petition,  but  was  a 
mere  selection  of  materliUs,  and  was  not 
signed  by  the  owners  of  a  majority  of  elth-^r 
the  front  feet  or  area  of  Ui(  real  estate  with- 
in said  district;  [^^{%^4i$p@g[i9on  aaid 
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peper  tbe  name  of  Jos^  SchUtz  Brewing 
Coiupanr,  £d.  Ainscow,  aad  B.  D.  Mattlcc, 
but  neither  of  said  parties  owoed  any  real 
estate  within  said  district  at  the  date  there- 
of, oor  at  tbe  time  defendant  passed  the  or- 
d;nanue  ordering  the  eaid  street  to  be  paved; 
Utat  there  also  appears  upon  said  paper  the 
name  of  the  Union  Stockyards  Company,  by 
W.  N.  Babcock.  G.  M..  and  it  was  alleged  In 
tbe  petition  that  said  Babcock  had  no  au- 
tltority  to  sign  the  name  of  the  Union  Stock- 
yards Company,  and  tbe  same  was  placed 
upoD  said  paper  witliout  the  authority  of  the 
fuici  corporation,  and  should  not  be  consid- 
ered as  a  lawful  signature;  that  no  other 
paper  purporting  to  be  signed  by  property 
owners  In  eaid  district  was  ever  filed  with 
tbe  clerk  or  with  the  city  council  in  connec- 
tion with  the  paving  or  curbing  of  said 
street,  and  no  other  proceedings  were  liad 
tluD  those  mentioned  In  the  petition  io  con- 
DPi'iiou  with  the  paving  of  said  street  and 
til  -  as&essmeot  of  tbe  cost  thereof  on  the  ad- 
U^mt  and  abutting  property:  that  the  city 
council  failed  to  sit  as  a  board  of  equaliza- 
tion, and  failed  to  assess  benedts  to  the  prop- 
erty of  the  plalutiffs.  and  failed  to  make 
any  finding  of  any  character  respecting  said 
asaessment.  and  failed  to  give  notice  of  said 
proposed  equalization  by  publication  for  bix 
dsye  prior  to  said  7tb  day  of  January,  1S92, 
Id  any  dally  paper  of  said  city;  that  by  the 
terms  of  a  certain  special  ordinance,  No.  32, 
large  amounts  of  special  taxes  were  levied 
DpoQ  the  real  estate  of  the  appellees  to  pay 
the  costs  of  said  paving  and  curbing,  and  the 
said  ordinance  was  duly  certified  by  tbe  city 
clerk  to  the  city  treasurer,  and  was  by  bim 
entered  upon  the  tax  list&,  and  became  and 
i£  au  apparent  cliui-ge  and  lien  upon  the 
plaintiffs'  real  estate,  but  tbe  said  assess- 
ments were  null  and  void  for  the  reasons 
above  set  forth.  For  their  second  cause  of 
action  appellees  alleged  tbiit  the  city  at- 
tempted to  pass  a  special  ordinance,  num- 
bered 131,  by  the  terms  of  which  lot  7,  block 
3ri7.  was  charged  and  assessed  with  the  sum 
of  |3;i.53  for  the  costs  of  the  construction  of 
an  alitged  sidewalk  In  front  of  said  prop- 
erty; that  prior  to  the  passage  of  said  ordl- 
Dance  no  notice  had  been  given  to  the  owners 
of  said  property,  and  no  notice  had  been 
pubUslied  of  said  proposed  assessment;  'that 
tte  owners  had  never  been  required  to  con- 
struct the  sidewalk  or  notified  that  a  slde- 
v,'alk  had  been  ordered,  and  had  never  been 
fitven  any  opportunity  to  construct  the  same, 
and  that  all  of  the  proceedings  of  said  city 
i.-'.uQcll  with  reference  thereto  were  null  and 
void.  For  their  third  cause  of  action  the 
appellees  alleged  that  the  city  attempted  to 
pass,  and  thereafter  there  was  approved  by 
til?  mayor  of  said  city,  a  special  ordlo.iuce, 
Xo.  87,  by  the  terms  of  which  lot  7,  block 
^'7.  was.charged  and  assessed  with  tbe  sum 
<>f  119,61  aa  an  alleged  garbage  assessment 
for  removing  garbage  from  said  property; 
tbat  said  ivoperty  was  not  subject  to  an 


assessment  for  removing  garbage;  that  there 
was  and  Is  no  authority  of  law  for  assessing 
specilic  real  estate  In  said  city  for  the  re- 
moval of  garbage;  that  there  was  and  is  no 
authoi-ity  of  law  for  assessing  specific  real 
estate  in  said  city  for  the  removal  of  gar- 
bage: and  all  of  tbe  acts  of  the  city  council 
iu  attempting  to  levy  and  In  levying  an  as- 
sessment therefor  were  and  are  null  and 
void.  The  petitlou  concluded  with  a  suitable 
prayer  for  relief.  Tlu:  appellant,  by  its  an- 
swer, denied  each  and  every  allegation  con- 
tained In  the  petition,  except  those  expressly 
admitted,  set  up  a  plea  of  the  statute  of 
limitations,  and  for  a  third  defense  contain- 
ed matters  supposed  to  create  au  equitable 
estoppel  The  reply  was  a  general  denial. 
Tbe  cause  was  duly  tried,  and  the  court 
found  generally  In  favor  of  the  appellees, 
and  rendered  a  decree  canceling  the  alleged 
special  taxes,  restraining  the  collection  there- 
of, and  removing  the  apparent  cloud  from 
the  title  to  the  lots  described  In  the  petition. 
Prom  this  decree  the  city  appealed,  and  now 
contends  that  the  court  erred  in  Its  findings 
end  judgment  as  to  each  of  the  several 
causes  of  action  set  forth  in  the  petition, 
and  that  the  evidence  la  not  sufficient  to  sus- 
tain the  decree. 

The  rule  is  that.  In  order  to  confer  Juris- 
diction upon  a  city  council  to  order  paving  and 
curbing,  and  authorize  the  assessment  of  the 
cost  thereof  against  the  abutting  real  estate, 
a  petition  therefor  must  be  presented,  signed 
by  the  owners  of  a  majority  of  the  feet 
frontage  upon  the  street  to  be  thus  Improved; 
and  this  rule  is  so  well  settled  in  this  state 
that  It  is  unnecessary  to  cite  authorities  in 
support  oC  it.  In  fact,  tbe  appellant  concedes 
this  to  be  the  rule.  It  may  be  further  said 
that  the  burden  Is  on  tbe  city  seeking  to  en- 
force such  a  tax  to  show  that  all  the  proceed- 
ings made  essential  by  the.  statute,  which  Is 
the  city  charter,  leading  up  to  tbe  special  as- 
sessment, have  been  strictly  followed;  that 
there  Is  no  presumption  coming  to  the  aid  of 
the  city  which  seeks  to  enforce  the  Hen  of  a 
special  tax.  Merrill  v.  Shields,  57  Neb.  78. 
77  N.  W.  308;  Smith  v.  City  of  South  Omaha, 
49  Xeb.  883.  69  N.  W.  402.  It  is  a  recognized 
rule  of  construction,  especially  applicable  to 
actions  of  this  character,  that  those  things 
which  tbe  law  regards  as  the  substance  of  the 
proceeding  cannot  be  treated  by  tbe  courts 
as  immaterial;  that  tbe-  record  must  show 
afBrntatively  a  compliance  with  all  the  condi- 
tions essential  to  a  valid  exercise  of  tbe  tax- 
ing power,  and  that  their  omission  will  not 
be  supplied  by  presumption.  It  therefore  de- 
volved upon  the  appellant  in  this  case  to  show 
that  the  special  taxes  complained  of  were 
legally  levied. 

It  was  stipulated  by  the  parties  on  the  trial 
In  the  court  below  that  the  property  owned 
by  tbe  Union  Stockyards  Company  consti- 
tuted a  majority  of  the  feet  frontage  abut- 
ting on  the  street  paved;  consequently  itbe 
vBlidity  of  the  petmofiigt^ft)y^iPi^lg]^& 
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ported  signature  of  that  corporation  thereto. 
Evidence  was  Introduced  by  the  appellant 
vhlcb  showed  that  the  Union  Stockyarda 
Company  waa  a  corporation  oTRanlzed  for  the 
purpose  of  conducting  a  general  stockyarde 
buslnefls;  that  the  business  of  said  corpora- 
tion was  the  yarding,  feeding,  and  taking 
care  of  cattle,  hogs,  sheep,  and  horses  that 
were  consigned  for  sale  to  the  South  Omaha 
market.  It  was  further  made  to  appear  that 
W.  N.  Babcock,  who  signed  the  name  of  the 
company  to  the  paper  or  petition  in  question, 
was  at  that  time  Its  general  manager.  The 
appellant,  recognizing  the  fact  that  It  devolv- 
ed upon  It  to  prove  that  Babcock  had  au- 
thority to  sign  the  petition,  Introduced  in  evi- 
dence certain  parts  of  the  articles  of  incor- 
poration under  which  the  Union  Stockyards 
Company  was  organized,  which  we  quote,  as 
follows: 

"The  affairs  of  this  corporation  shall  be 
conducted  by  a  tward  of  directors  of  seven 
members,  each  of  whom  shall  hold  office  for 
one  year,  and  until  his  successor  is  elected 
and  takes  his  seat  at  the  board;  they  shall 
elect  a  president,  vice  president,  secretary 
and  treasurer;  they  shall  also  appoint  such 
superintendents,  managers  and  agents  as 
from  time  to  time  atiall  be  deemed  necessary 
for  the  transaction  ol  tbe  bnsineas  of  this 
corporation. 

"The  board  of  directors,  at  their  regular 
meeting  after  each  annual  election,  shall  elect 
by  ballot  a  president,  vice  president,  and  may 
also  elect  a  secretary  and  treasurer,  and  may 
continue  the  then  Incumbent  In  ofllce  by  reso- 
lution. 

"Tbe  board  of  directors  shall  have  the 
whole  charge  and  management  of  the  prop- 
erty and  effects  of  the  company,  and  they 
may  delegate  tbe  power  to  the  executive  com- 
mittee to  do  any  and  all  acts  which  the 
board  is  authorized  to  do,  except  such  acts  as 
by  law,  or  by  these  by-laws  must  be  d<me  by 
the  board  Itself. 

"The  board  shall  have  the  power,  in  the 
absence  of  the  president  and  vice  president,  to 
appoint  a  chairman  pro  tempore,  and  during 
the  prolonged  absence  of  the  president  or  oth- 
er officers  to  appoint  substitutes  pro  tempore. 

The  board  of  directors  shall  prescribe  the 
duties  and  powers  of  the  secretary  and 
treasurer,  and  al!  subordinate  officers  and 
agents,  and  shall  make  all  needful  rules  and 
regulations  not  Inconsistent  with  the  articles 
of  Incorporation  for  the  transfer  of  stock  of 
the  company,  the  Issuing  of  certificates  of 
stock,  keeping  the  records  and  accounts  of 
the  company,  the  management  and  disposi- 
tion In  particular  of  the  stock,  property,  es- 
tate and  efTects  of  the  company,  and  shall 
have  power  to  delegate  authority  to  do  and 
perform  specific  acts  not  Inconsistent  with 
tbe  articles  of  Incorporation  to  special  com- 
mittees to  be  appointed  by  the  board  or  pre- 
siiling  officer  at  the  option  of  the  board." 

It  cannot  be  said  that  these  provisions  au- 
thorlzrd  Babcock,  as  general  manager  of 


the  corporation,  to  sign  the  paper  or  petition 
in  question.  No  evidence  was  introduced  to 
show,  or  which  tended  to  show,  that  the 
board  of  directors  had  ever  authorized  blm 
to  do  so.  We  cannot  presume  that  Babcock 
had  power  to  sign  the  petition,  and  thereby 
bind  the  corporation.  It  is  true  that  a  cor- 
poration can  act  only  by  Its  agents,  and  the 
presumption  is  that  an  act  pertaining  to  its 
ordinary  business,  when  performed  by  its 
president  secretary,  or  general  manager,  la 
legally  done,  and  Is  binding  upon  the  cor- 
poration, yet  no  such  presumption  prevails 
when  the  act  done  by  such  officers  does  not 
fall  within  the  scope  of  the  powers  conferred 
upon  and  usually  exercised  by  them  aa  part 
of  tbe  ordinary  business  of  the  corporation. 
The  act  of  signing  the  name  of  a  corporation 
to  a  petition  for  the  opening  of  a  highway 
over  its  real  property,  or  the  paving  of  a 
street  abutting  thereon,  whereby  a  special 
tax  will  be  assessed  and  become  a  charge 
against  the  property  of  the  corporation.  Is 
one  which  falls  within  the  managing  powers 
of  the  board  of  dlrectora,  who  are  by  law 
and  by  the  articles  of  Incorporation  In  this 
case  made  tbe  managing  agents  of  tbe  cor- 
poration; and  authority  to  perform  such  an 
act  must  come  from  them.  The  appellant 
having  failed  to  Introduce  any  evidence  tend- 
ing to  show  that  Babcock  was  anthorlxed  to 
sign  the  paper  In  question  by  the  board  of 
directors  of  the  stock  yards  company,  It  fol- 
lows that  the  petition  or  paper  was  void, 
and  conferred  no  authority  upon  the  dty 
council  to  pave  the  street  and  assess  tbe 
cost  thereof  against  the  abutting  real  es- 
tate. Morse  T.  City  of  Omaha  (Neb.)  98  N. 
W.  734;  Mulligan  v.  Smith,  69  Cal.  206. 

On  tbe  question  of  the  equalization  of  tbe 
assessment  for  paving  and  curbing,  it  ap- 
pears from  the  records  of  the  dty  council, 
which  are  In  evidence,  that  Friday.  January 
7,  18f>2.  was  the  time  fixed  for  that  purpose. 
No  meeting  was  held  on  that  day,  but  It  ap- 
pears that  at  a  meeting  held  on  January  11th 
following  it  was  moved  that  tbe  cotincil  sit 
as  a  board  of  equalization  on  January  22  and 
23.  1892,  and  the  motion  was  carried.  It 
further  appears  that  at  the  meeting  of  Janu- 
ary 22d  a  recess  was  Immediately  taken  until 
January  23d  at  4  o'clock  p.  m.,  and  the  dty 
clerk  was  Instructed  to  receive  all  com- 
plaints in  writing;  that  on  the  23d  the  meet- 
ing was  called  to  order,  and  on  a  motion 
made  by  one  of  the  councllmen  an  adjourn- 
ment waa  taken  to  January  25, 1892;  that  tiie 
adjourned  meeting,  so  far  as  the  record 
shows,  was  never  held;  and  therefore  the 
court  was  right  In  its  finding  that  no  equal- 
ization of  this  paving  assessment  had  ever 
t>een  made,  and  that  the  dty  coundl  never 
held  a  proper  meeting  for  that  purpose.  We 
therefore  conclude  that  the  finding  and  judg- 
ment of  the  trial  court  as  to  the  paving, 
curbing,  and  guttering  tax  must  be  affirmed. 

As  to  the  sidewalk  asfessment,^  it  appears 
that  no  legal  i]ld>a^<^  W-iM^bg  of  the 
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board  of  equalization  to  mafae  such  assess- 
ment  -was  ever  given  or  published.  The  affl- 
daTlt  made  by  the  publleber  of  the  Dally 
Tribune,  the  newspaper  In  which  publica- 
tion was  attempted,  showed  that  the  notice 
of  the  proposed  meeting  for  that  purpose  was 
published  from  October  13th  to  October  10, 
189S,  and  It  appears  that  no  other  notice 
waa  erer  pabllshed  or  given  to  the  appellees. 
The  statute  in  force  at  that  time  relating  to 
the  construction  of  wooden  sidewalks  re- 
quired that  the  assessment  to  pay  the  cost 
thereof  should  be  made  by  tbe  city  conncll, 
at  any  meeting,  by  a  resolution  fixing  the 
cost  of  the  construction  or  repairs  of  such 
work  along  the  lot  adjacent  thereto  as  a 
special  assessment  thereon,  and  the  amount 
cha^d  against  the  same,  which,  with  the 
Tote  thereon  by  yeas  and  nays,  was  required 
to  be  spread  at  large  upon  the  minutes.  It 
was  provided  that  notice  of  the  time  of  hold- 
ing such  meeting  and  tbe  purpose  for  which 
it  was  to  be  held  should  be  published  In 
some  newspaper  published  and  of  general 
circulation  In  the  city  at  least  ten  days  be- 
fore holding  the  same,  or,  In  lieu  thereof, 
personal  service  might  have  he(>n  made  on 
the  persons  owning  or  occupying  the  prop- 
er^ to  be  assessed.  Tbe  appellant  failed  to 
show  that  personal  service  was  ever  made  on 
the  appellees,  and.  It  appearing'  that  tbe 
notice  In  question  was  published  only  six 
days  Instead  of  ten,  it  follows  that  there 
was  no  such  substantial  complltince  with 
tlie  statute  as  would  authorize  the  city  to 
levy  tbe  special  tax  for  the  construction  of 
tbe  sidewalk  complained  of,  and  make  It  a 
specific  charge  on  the  abutting  real  estate. 

It  further  appears  that  by  special  ordi- 
nance No.  87  the  appellant  levied  a  special 
tax  amounting  to  $11.10  on  lot  7,  block  857. 
South  Omaha,  for  the  purpose  of  paying  for 
the  cost  of  removing  garbage  therefrom. 
The  petition  charges  that  there  was  no  au- 
thority of  law  for  this  special  assessment 
The  trial  court  found  for  the  plalntUts.  and 
declared  this  tax  void.  We  have  been  un- 
able to  find  any  statute  xmder  whicb  the  cl^ 
of  South  Omaha  at  that  time  might  have 
levied  such  an  assessment  It  Is  one  of  the 
elementary  principles  of  taxation  that  the 
power  to  tax  Ilea  exclusively  in  the  Legisla- 
ture. Without  a  special  legislative  enact- 
ment no  city  or  other  municipal  snbdlvision 
has  any  right  to  levy  a  tax  or  assessment  up- 
on the  property  of  Its  citizens.  Cooley  on 
Taxation  (2d  Bd.)  pp.  62-142.  The  statute 
□ot  having  conferred  authority  on  the  city 
aatboiiziug  It  to  assess  and  levy  a  special 
garbage  tax  and  make  It  a  specific  charge  on 
tbe  lot  In  questiou,  we  conclude  that  such 
tlx  waa  void. 

Tbe  forei^lng  questions  being  the  only 
ones  argroed  by  counsel  for  the  appellant  In 
his  brief,  no  others  will  be  considered.  A 
careful  review  of  the  record  convinces  as 
that  the  findings  and  Judgment  of  the  trial 
court  am  amply  snatalned  by  the  evidence, 


and  accord  with  well-established  principles 
of  law.  We  therefore  recommend  tlut  the 
Judgment  appealed  from  be  affirmed. 

ALBERT  and  OLANYILLB.  OC.  concur. 

PER  OURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  of  tbe 
district  court  is  afilrmed. 


LINTON  r.  BAKBB. 
(Supreme  Court  of  Nebraska.  Nov.  20, 1901.) 

RBGORD-AVTHHNTICATION— ACTION— RBAL 
PARTY  IN  INTBRBST— DIRBCT- 
INO  VSaDICT. 

1.  Tlie  authentication  of  a  ncwd  at  tiia 
Queen's  Bench  DiviiioD  of  the  High  Court  of 
Jiistice  ot  England  examined,  and  IteUi  to  con- 
form to  the  requirements  of  section  41G^  Ann. 

Code  1901. 

2.  Under  the  provisions  of  section  29,  Ana. 
Code  1901,  every  action  mnsC  be  prosecuted  In 
the  name  of  tbe  real  party  in  IntaresL  and  the 
owner  of  a  judgment  upon  which  suit  Is 
brought  although  haviug  no  formal  assignment 
of  such  judgment,  is  the  real  party  In  Interest 

3-  When,  in  a  case  tried  to  a  jury,  there  is  no 
conflict  In  the  evidence,  and  reasonable  men  can 
draw  bnt  one  coucliision  from  tbe  facts  and 
circnnutanees  proved.  It  is  proper  for  the  court 
to  direct  the  verdict  CL  B.  ft  Q.  B.  Co.  T. 
Barnard,  49  N.  W.  802,  82  Neb.  806. 

Commissioners*  Opinion.  Department  No. 
1.  Error  to  District  Court,  Douglas  County; 
Sedgwick,  Judge. 

"Not  to  be  officially  reported." 

Action  by  Charles  C.  Baker  against  Phoebe 
R.  E.  E.  Unton.  Judgment  for  plaintiff,  and 
d^endant  brings  error.  Alllrmed, 

John  T.  Cothws  and  W.  A.  Redlck,  for 
plaintiff  In  error.  Oharles  A.  Goas  and  J. 
H.  Mcintosh,  for  defoidant  In  error. 


KIRKPATRIGK,  O.  This  Is  an  action 
brought  In  the  district  court  of  Douglas  coun- 
ty on  October  11,  1894,  by  defendant  In  er- 
ror against  plalntlflT  In  error  to  recover  the 
sum  of  |1,47S.6S,  claimed  to  be  due  as  costs 
In  an  action  had  in  one  of  the  courts  of  Eng- 
land. The  petition  sets  up  that  plaintiff  in 
error  brought  an  action  In  the  Queen's  Bench 
Division  of  tbe  High  Court  of  Justice,  in 
England,  In  tbe  kingdom  of  Great  Britain 
and  Ireland,  against  Wilkinson,  Son  & 
Welch;  that  afterwards  defendant  In  error 
was  admitted  as  a  party  defendant  In  said 
action,  and  on  tbe  17th  day  of  July,  1894, 
Judgment  was  had  In  said  action  that  plaln- 
tlfr  In  error  recover  nothing,  and  that  the 
then  defendants  In  the  action,  including  de- 
fendant in  error  herein,  recover  their  costs 
against  plaintiff  in  error  herein;  tiiat  on  the 
2d  day  of  August,  1894,  the  costs  In  said  ac- 
tion were  duly  taxed  and  allowed  In  the  sum 
of  £302  Is.  4d.,  whicb  In  United  States  mon- 
ey would  equal  the  sum  of  $1,473.65.  It  was 
further  pleaded  in  tbe  petition  that  no  part 
of  this  Judgment  forQ!d^ti<^d^Wetf^d,Smd 
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that  defendant  In  error  -was  the  sole  owner 
thereof.  To  this  petition  an  answer  was  filed 
by  plaintiff  in  error,  consisting  of  a  denial, 
both  general  and  special,  which  need  not  he 
set  out  Trial  was  bad  to  a  jury,  which  on 
November  4,  1897,  resulted  In  a  judgment  in 
favor  of  defendant  In  error  in  the  sum  of 
$l,4<^3-5i3,  to  reverse  which  the  cause  is 
brought  to  this  court 

Plaintiff  In  error  contends:  (1)  That  the 
trial  court  erred  In  admitting  In  evidence  n 
transcript  of  the  Judgment  entered  in  the  ac- 
tion pending  In  England,  for  the  reason  that 
the  same  was  not  pn^KTly  authenticated;  (2) 
that  the  court  erred  in  permitting  defendant 
in  error  to  amend  his  petition,  setting  out 
that  be  was  the  owner  of  the  judgment  sued 
upon;  and  (3)  that  the  court  erred  In  In- 
structing the  Jury  to  find  for  defendant  In 
error. 

The  statute  providing  the  manner  of  au- 
thentication of  the  proceedings  of  the  courts 
of  a  foreign  country  Is  aa  follows:  "Copies 
of  records  and  proceedings  In  the  courts  of 
a  foreign  country  may  be  admitted  in  evi- 
dence, upon  being  authenticated  as  follows: 
First— By  official  attestation  of  the  clerlt  or 
officer  in  whose  custody  auch  records  are 
legally  kept.  Second— By  the  certificate  of 
one  of  the  judges  or  magistrates  of  such 
court,  that  the  person  so  attesting  Is  the 
clerk  or  officer  legally  entrusted  with  the 
custody  of  auch  recorda  and  that  the  signa- 
ture to  his  attestation  Is  genuine.  Third— 
By  the  official  certificate  of  the  officer  who 
bas  the  custody  of  the  principal  seal  of  the 
government  under  whose  auttiority  the  court 
Is  held,  attested  by  said  seal,  stating  that 
such  court  is  duly  constituted,  specifying  the 
general  nature  of  Its  jurisdiction,  and  verify- 
ing the  seal  of  the  court.**  Section  416.  Ann. 
Code  1901. 

An  examination  of  the  transcript  in  ques- 
tion discloses,  first,  an  official  attestation  of 
the  record  of  the  judgment  by  one  Francis 
A.  Stringer,  under  seal,  certifying  that  he  is 
the  heed  clerk  of  the  Writ,  Appearance,  and 
Judgment  Department.  Central  Office  of  tlie 
Supreme  Court  of  Judicature  of  England, 
and  the  officer  In' whose  custody  such  roi-'oi'ds 
are  legally  kept;  second,  a  cerilfieate  by  Sir 
Charles  Russell,  Lord  Ctilef  Justice  of  Eng- 
land, one  of  tbe  justices  of  said  court  who 
certifies  that  the  attesting  clerk  la  the  officer 
legally  Intrusted  with  the  custody  of  such 
records,  and  that  the  signature  to  his  attesta- 
tion is  genuine;  and,  third,  a  certificate  of 
Baron  Halsbury,  Lord  High  Chancellor  of 
Great  Britain  and  ECeeper  of  the  Great  Seal, 
who  certlfles  tmder  the  great  seal  that  the 
coiurt  wherein  the  judgment  was  rendered  Is 
duly  constituted,  and  that  the  court  has  and 
exercises  original  jurisdiction  in  all  matters 
and  proceedings,  and  that  the  seal  of  said 
court  which  is  attached  Is  the  true  and  genu- 
ine seal  of  said  court.  This  see  ins  very 
fully  and  literally  to  comply  with  tbe  statu- 


tory requirements,  and  the  transcript  wu 

properly  admitted  In  evidence. 

It  IB  next  contended  that  the  court  erred 
in  permitting  defendant  In  error,  plaintiff  he- 
low,  to  amend  bis  petition,  setting  up  ex- 
clusive ownership  of  the  judgment  sued  upon. 
It  does  not  appear  from  the  transaipt  or 
bill  of  exceptions  what  the  amendment  coji- 
plained  of  was.  For  that  reason  it  cannot  be 
considered.  But,  as  It  fairly  appears  from 
other  portions  of  the  petition  that  defendant 
In  error  was  the  owner  of  the  judgment,  it 
is  very  clear  that  the  amendment  was  with- 
in the  discretion  of  the  trial  court,  and,  aj 
plaintiff  In  error  did  not  ask  to  have  the 
cause  continued,  it  seems  that  no  prejudice 
resulted  from  the  amendment. 

Plaintiff  In  error  offered  no  evidence  on 
the  trial,  and  at  the  close  of  tlie  evidence  of- 
fered by  defendant  in  error  the  court  in- 
structed the  jury  to  bring  in  a  verdict  in  his 
favor.  This  instruction  Is  assigned  as  error. 
Plaintiff  in  error  contends  that,  inasmuch  as 
there  was  offered  in  evidence  no  formal  as- 
signment of  the  Interest  of  Wilkinson.  Son 
&  Welch  in  the  judgment  to  defendant  In  er- 
ror, therefore  there  could  be  no  recovery. 
This  contention  is  wholly  without  merit 
Sectitm  29  of  the  Code  provides:  "Every 
action  must  be  prosecuted  in  the  name  of 
the  real  party  in  Interest."  Hoagland  v.  Van 
Etten,  22  Neb.  681,  35  N.  W.  869;  Elnsella 
y.  Sharp,  47  Neb.  664,  66  N.  W.  634.  It  very 
clearly  appears  from  the  evidence  in  the  rec- 
ord tliat  Wilkinson,  Son  &  Welch,  agahist 
whom  plaintiff  In  error  originally  brought  the 
suit  were  acting  simply  as  the  agents  of 
defendant  In  error,  and  that  he  was  the  real 
party  In  interest  In  that  controversy,  and  bo 
the  real  party  in  interest  in  the  judgment 
and  a  proper  party  plaintiff  In  this  action. 
No  formal  assignment  of  the  Interest  of 
Wilkinson,  Son  &  Welch  was  essential  to  en- 
title tUm  to  maintain  tbe  action  for  costs. 
Field  T.  Wheeler,  120  N.  0.  264.  26  S.  E. 
812. 

Payment  of  the  judgment  was  not  pleaded 
or  proven,  and  it  follows  Uiat  no  ve-dict 
could  have  been  permitted  to  stand  except 
the  one  instructed  by  the  court.  It  has  been 
repeatedly  held  by  this  court— so  often,  in- 
deed, that  it  may  be  said  to  be  no  longer  an 
open  question— that  whm,  in  a  trial  to  a 
jury,  the  evidence  Is  not  confficUng,  and  rea- 
sonable men  can  draw  but  one  conclusion 
from  the  facts  and  circumstances  proved,  tbe 
court  may  properly  direct  the  verdict  which 
the  jury  shall  return.  C,  B.  &  Q.  R.  Co.  t. 
Barnard,  32  Neb.  306,  49  N.  W.  362. 

There  appears  to  be  no  error  in  the  pro- 
ceedings of  the  trial  court  and  it  la  there- 
fore recommended  that  the  judgment  of  tli» 
district  court  be  affirmed. 

DAY  and  HASTINGS,  ca.  concur. 

Affirmed. 
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OSOTE  et  al.  T.  DINEEN  et  at. 
(Snprcme  Court  of  Nebraska.    July  3,  1903.) 

VENDOR  AND  PURCHASER— LAND  CONTRACT— 
PORECLOSURE-APPEAIi. 

1.  ApphcatioDs  for  strict  forertosnre  of  con- 
tracts for  the  sale  of  laods  are  addressed  to  the 
noiul  lesal  discretion  of  the  district  court,  aud 
sttcb  foreclosure  vill  be  granted  In  cases  wberc 
It  would  be  unjust  and  Inequitable  to  refuse 
tbem. 

2.  On  an  appeal  from  a  decree  of  tlie  district 
court,  where  tner©  is  no  bill  of  exceptions  pre- 
■erred,  and  the  record  contains  nothing  but  the 
clerk's  transcript,  we  are  only  required  to 
examine  the  record  far  enoitgb  to  ascertain 
vbether  or  not  the  pleading*  are  sufficient  to 
vu.-'taiQ  the  decree. 

3.  In  such  a  case  the  jieneral  presumiition 
exists  that  erery  proceeding  essential  to  the 
kgalitr  and  validity  of  the  judgment  was  valid- 
ly taken.  And  where,  on  any  contingency  sup- 
posable  in  the  state  of  the  record,  the  decision 
below  might  hare  been  valid,  such  coDtiu^ency 
will  be  so  prenumed. 

4.  In  the  absence  of  a  bill  of  exceptions,  if 
the  petition  or  pleading  on  which  the  decree  Is 
predicated  contain?  sufflcient  statements  of  a 
caase.  and  a  proper  prayer  for  the  relief  thereby 
afforded,  qnestions  which  necessitate  a  reference 
to  the  bill  of  exceptions  will  not  be  considered, 
sad  an  affirmance  of  the  decree  is  proper. 

Commissioners'  Oploltm.  Department  No. 
2.  Appeal  from  District  Court,  Boone  Ooua- 
ty;  Paul.  Judge. 

"Not  to  be  officially  reported." 

Action  by  Jacob  F.  Grove  and  others 
against  J.  M.  Dlneen  and  others.  Judgment 
for  plalntuts,  and  defmdant  John  W,  Van 
Glldi»  appeals.  Affirmed. 

Pyron  G,  Burbank.'  for  appellant  S.  J. 
*'l  '.n(«.it8  and  A.  B.  Garten,  for  appellees. 

BABNBS,  O.  TbiB  was  an  action  brought 
IB  the  dtetrict  conrt  of  Boone  coonty  tor  a 
BMct  foreclomrc  of  a  contract  tor  the  sale 
of  real  estate.  The  petition  contained  a  copy 
of  thp  contract,  as  follows:  'This  agree- 
ment.  made  and  entered  into  this  10th  day 
of  December.  IMl.  by  and  between  J.  P. 
^ove  and  Mary  J.  Oiove,  husband  and  wife, 
parties  of  the  ftrst  part,  and  J.  M.  Dlneen, 
party  of  tbe  second  part,  wltnesseth,  that 
nld  parties  of  the  first  ]nrt  agree  to  sell  to 
tbe  par^  <it  tfae  secmid  part,  and  the  said 
party  of  the  second  part  agrees  to  purchase 
of  tald  parties  of  the  first  part  the  following 
described  real  eAate  sitaated  In  the  connty  of 
Boone  and  state  of  Nebraska,  to-wft:  The 
mat  balC  and  the  west  half  of  the  east 
btlf,  of  section  18  In  township  16.  range  8 
iTMt  of  the  Atfa  P.  M..  containing  480  acres, 
more  or  less,  according  to  government  smv 
vqr.  Tbe  party  of  fhe  second  part  agrees  to 
piy  said  party  of  the  flrst  part  ss  a  full  con- 
vlderatkm  of  the  above  descrtbed  premises 
the  sum  of  S11,2B0;  H.O0O  cash  In  hand,  the 
w^ift  whereof  ta  hereby  acknowledged,  and 
|2,T50  March  1st  IMS,  and  a  flrst  mortgage 
on  said  above  described  real  estate  tor  $4.- 
900  due  and  payable  SAireb  Ist,  1905,  with 
intnest  at  six  pet  cent,  from  March  Ist,  1902, 
vtth  option  to  i«y  on  or  before.  It  being 
aBdcrstood  between  tbe  parties  hereto  tiiat 


should  said  party  of  the  second  part  fall  to 
mnke  the  payment  of  $2,700  and  execute 
mortgage  for  94,S00  on  March  1st.  1002,  tlie- 
94.000  cash  payment  herein  made  la  to  be  de- 
clared forfeited  to  the  said  parties  of  the 
flrst  part  On  full  payment  of  porchaae 
price  as  hoebi  recited  said  parties  of  the 
flrst  part,  or  their  legal  vepreaentatlve  or  as- 
signs, agree  to  make  to  said  party  of  the 
second  part  or  his  legal  representatives  or  as- 
signs, a  valid  title  In  fee  simple  to  the  above 
described  pronises,  and  for  that  purpose  shall 
execute  and  deliver  to  said  party  of  tbe  sec- 
ond part  a  good  and  snffident  warrant  deed 
free  and  clear  of  all  Incumbrances,  except 

 ~;  parties  of  the  flrst  part  also  agree  to 

furnish  portles  of  the  second  part  an  al>* 
fltraet  of  title  to  said  above  described  prem- 
ises on  or  before  the  1st  day  of  March,  1902. 
Vpon  fnll  payment  of  the  purchase  price  as 
above  i«clted  by  parties  of  the  second  part 
parties  of  tiie  first  part  agree  to  give  quiet 
and  peaceable  possession  of  tlie  above  de- 
scribed premises  on  or  before  tbe  1st  day  of 
Mnrch,  1802.  This  contract  is  subject  to  a 
certain  lease  of  August  Dutchess.  The  said 
parties  hereto  reflectively  bind  themselves, 
their  heirs,  assigns,  and  legal  representa- 
tives, to  the  faithful  performance  of  tfae 
terms  of  this  agreement  Tb  witness  where- 
of said  parties  have  hneonto  signed  this  in- 
strument in  duplicate  the  day  and  year  above 
written.**  Among  other  allegations  contain- 
ed in  tbe  petition  we  find  the  following: 
"That  tSiereafter,  on  the  81st  day  of  Decem- 
ber, 1001,  3.  M.  INneen,  dtfendant  herrin.  by 
an  Instmment  In  writtog,  assl^ed  his  rights 
In  said  contract  to  John  W.  Van  Gilder,  de- 
fMidant  herein.*'  (The  petition  then  set  out 
the  asslgnmrait,  which  was  In  the  ordinary 
fwm.)  "That  tbe  plaintiffs  hsve  dnly  per- 
formed all  of  the  conditions  of  said  agree- 
ment on  their  part  to  be  performed  In  pur- 
suance of  the  terms  of  said  agreement  but 
the  defendant  refused,  and  still  refuses,  to 
comply  with  the  terips  thereof,  and  pay  the 
purchase  mone^  agreed  to  be  paid  on  or 
before  March  1,  1002,  or  any  part  thereof, 
and  refused  to  make  and  execute  a  mortgage 
to  the  plaintiff  as  agreed,  and  refused  to  per- 
form the  conditions  of  said  agreement."  T>o 
prayer  for  relief  was  as  follows:  "Plaintiffs 
therefore  pray  that  said  defendants  be  re- 
quired to  perform  said  agreement  and  pay 
the  plaintiff  the  sum  of  $2,750,  and  execnte 
a  mortgage  for  the  snm  ot  $4,600  as  purchase 
money  of  said  land  described  In  the  forego- 
ing petition,  with  Interest  from  March  1, 
1902,  as  agreed  In  said  contract;  or.  In  case 
of  refusal  to  complete  the  contract  that  ssld 
defenditints  and  all  persons  dsimlng  under 
them  be  forever  barred  and  foreclosed  of  all 
equity  of  redemptton,  and  all  right  to  and 
Interest  In  said  premises  heretofore  described, 
and  Bald  contract  be  canceled,  and  for  such 
other  and  further  relief  as  equity  may  re- 
quire." Service  of  '^Hlj^^v^de 
on  all  ot  the  detendants.  ^efen^nt  aSmecn 
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made  do  appearance,  and  Judgment  was  ren- 
dered against  him  by  default  The  defend- 
ant Jobn  W.  Tan  Oilder  filed  the  following 
answer:  "Comes  now  the  defendant  John 
W.  Van  Gfldcr.  and  for  answer  to  the  peti- 
tlou  of  the  plaintiffs  herein,  says:  (1)  That 
be  admits  the  allegations  contained  in  para- 
graphs 1.  2,  3,  and  4  of  said  petition.  (2) 
That  this  defendant  denies  each  and  every 
other  allegation  In  said  petition  contained. 
(3)  This  defendant,  further  continuing,  says: 
That  while  the  assignment  mentioned  In 
paragraph  three  of  said  petition  by  James 
M.  Dlneen  Is  as  to  this  defendant,  John  W. 
Van  Gilder,  of  the  contract  set  forth  in  para- 
graph one  of  said  petition,  nevertheless  this 
defendant  received  the  assignment  of  said 
contract  as  set  forth  la  said  paragraph  three 
for  his  own  personal  individual  use  equal 
and  Jointly  with  his  brother,  Jamra  E.  Van 
Gilder;  and  that  this  defendant  and  the  said 
James  E.  Van  Gilder  are  the  owners,  re- 
spectively, of  an  undivided  one-half  Interest 
In  and  to  the  premises  described  In  said  pe- 
tition, and  that  each  of  them  are  In  the  ac> 
tual  possession  of  the  premises  described  In 
said  petition,  and  in  the  actual  use  and  occu- 
pation of  the  same.  Wherefore  this  defend- 
ant prays  that  the  petition  herein  be  dis- 
missed at  plaintiffs'  cost,  and  for  such  other 
and  further  relief  as  may  be  just  and  equita- 
ble upon  the  trial  of  this  cause  for  the  full 
and  complete  protection  of  this  defendant" 
The  reply  was  a  general  denial.  The  cause 
was  duly  tried  to  the  court  and  the  following 
decree  was  rendered:  "Upon  consideration 
of  the  pleadings  and  the  evidence,  the  court 
finds  that  the  allegations  contained  In  the 
petition  are  true.  It  Is  therefore  ordered,  ad- 
Judged,  and  decreed  by  the  court  that  the 
defendants,  and  all  persons  claiming  by,  un- 
der, or  through  them,  or  either  of  them,  be, 
and  they  are  hereby,  forever  barred  and  fore- 
closed of  all  and  any  equity  of  redemption 
or  any  right  or  Interest  In  and  to  the  follow- 
ing described  premises  [here  follows  descrip- 
tion as  set  forth  in  the  petition],  and  that 
the  contract  set  forth  In  plalntlfTs  petition 
between  J.  F.  Grove  and  Mary  J.  Grove,  hus- 
band and  wife,  and  J.  M.  Dlneen,  and  re- 
corded in  Book  3  of  Miscellaneous  Records 
of  Boone  county,  Nebraska,  In  the  office  of 
the  county  clerk  of  said  county,  at  page  469 
thereof.  Is  hereby  canceled,  annulled,  and 
made  of  no  force  or  effect  whatever;  and 
tbat  the  plaintiffs  pay  the  costs  of  this  ac- 
tion, taxed  at  $19.23."  From  this  decree  the 
defendant  Van  Glider  appeals  to  this  court, 
and  now  contends  that  the  decree  Is  unjust 
iiiid  Inequitable,  that  time  was  not  made  the 
essence  of  the  contract,  that  the  decree 
should  have  provided  for  the  sale  of  the 
land  as  upon  a  mortgnge  foreclosure,  and 
that  the  decree  Is  not  In  barmony  with  the 
prayer  of  the  petition. 

It  appears  from  the  record  that  the  cause 
was  regularly  tried,  and  the  evidence  Intro- 
duced by  the  plalntitts  was  taken  by  the  re- 


porter, but  no  bin  of  exceptions .  was  ever 
procured,  served,  or  settled,  and  the  record 
as  It  comes  here  contains  nothing  but  the 
clerk's  transcript  Ttawefore  tlie  only  ques- 
tion which  we  can  consida'  Is  whether  oi 
not  under  the  pleadings,  the  trial  court  was 
authorized  to  render  the  Judgment  or  decree 
complained  of.  The  rule  Is  well  establlahed 
In  this  state  that  courts  of  equity  will  de- 
cree a  strict  foreclosure  of  land  contracts; 
that  applications  of  that  character  are  ad- 
dressed to  the  sound  legal  discretion  of  the 
court,  and  they  will  be  granted  In  cases 
where  it  would  be  Inequitable  and  nnjnst  to 
refuse  them.  Harrington  v.  Blrdsall,  38  Neb. 
178,  56  N.  W.  961.  In  the  case  of  Gardels  v. 
Kloke.  36  Neb.  49S,  54  N.  W.  834,  we  find 
tbe  following:  "An  action  will  Ue  to  fore- 
close the  right  of  a  purchaser  In  a  contract 
for  the  sale  of  real  estate,  and  the  court,  by 
Its  Judgment,  may  direct  the  purchaser  tt# 
comply  with  the  terms  of  the  contract  with- 
in a  reasonable  time,  to  be  named  by  the 
court,  or  order  the  premises  sold,  and  tbe 
proceeds  to  tbe  payment  of  the  judgment 
The  equities  of  the  case  will  determine  the 
character  of  the  decree."  A  decree  of  strict 
foreclosure  was  had  In  tbe  case  of  Farmers' 
&  Merchants*  State  Bank  v.  Thornbnrg,  54 
Neb.  782,  75  N.  W.  4S.  So  it  may  be  said 
tbat  the  district  court  had  power  to  render 
the  decree. 

It  will  be  observed  from  an  examination  of 
the  answer  above  quoted  that  the  appellnnt 
based  his  defense  on  a  general  deniaL  He 
made  no  excuse  for  bis  failure  to  perform 
the  contract.  He  asked  for  no  further  time 
to  enable  him  to  pay  tbe  ^,750  and  execnte 
a  mortgage  as  he  was  required  to  do  by  the 
terms  of  the  agreement,  and  In  fact  made  no 
appeal  to  the  court  for  any  equitable  relief 
whatever.  It  Is  quite  probable,  If  the  ap- 
pellant bad  asked  for  such  relief.  It  would 
have  been  granted.  The  prayer  of  the  peti- 
tion, which  contained  a  demand  tor  general 
equitable  relief,  was  broad  enough  to  sustain 
tbe  decree  complained  of,  and  we  are  bound 
to  presume  tbat  the  evidence  disclosed  a 
state  of  facts  which  fully  authorized  the 
findings  and  Judgment  The  rule  is  that 
where  the  record  does  not  purport  to  con- 
tain the  evidence,  a  state  ot  facta  will  be 
presumed  proved  in  tbe  trial  court  fully  au- 
thorizing the  rulings,  verdict  and  Judgment 
of  that  court.  2  Bncy.  PI.  &  Pr.  441.  "To 
sustain  a  decision  appealed  from,  the  gen- 
eral presumption  exists,  where  the  record 
does  not  affirmatively  show  errpr,  that  every 
proceeding  essential  to  tbe  legality  and  val* 
Idlty  of  the  Judgment  was  validly  taken. 
And  where,  on  any  contingency  suppoeable 
In  the  state  of  the  record,  the  decision  below 
might  have  been  valid,  such  contingency  will 
be  presumed."  2  Kncy.  PL  A  Pr.  431-433, 
"In  the  absence  of  a  bill  of  exceptions,  if 
the  petition  or  pleading  on  which  the  de- 
cree la  predicated  contains 'rafflclfiU  state- 
ments of  a  CKoa^M^^l^lo^^^ttr  ftw 
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tbe  relief  thereby  afforded,  questions  which 
for  decision  necessitate  a  reference  to  tbe 
bUI  of  exceptlona  will  not  be  considered, 
and  an  afllrmance  of  tbe  decree  Is  proper." 
Beatrice  Sav.  Bank  t.  Beatrice  C!bautauqua 
Assemblj.  54  Neb.  592,  74  N.  W.  1066.  In 
AUlng  T.  Plsher,  55  Neb.  239,  75  N.  W.  536. 
It  was  held  that:  "In  tbe  review  of  cases 
by  appellate  proceedings  In  the  Supreme 
Coort,  the  transcript  being  silent  as  to  mat- 
ters before  the  district  court.  It  will  b6 
presumed  that  the  facts  there  disclosed,  were 
of  snch  a  character  as  to  warrant  the  Judg- 
ment rendered."  An  examination  of  the  au- 
thorities convinces  us  that  this  is  tbe  well- 
establlshGd  rule  not  only  In  thla  state,  but 
hi  the  Supreme  Court  of  the  XTnlted  States, 
snd  in  all  of  the  states  of  tbe  Union. 

While  the  forfeiture  of  the  first  payment, 
at  first  blush,  may  seem  inequitable,  yet 
Dioeen,  who  made  It,  Is  not  complaining. 
Aad  In  the  court  below  the  appellant  pre- 
sented no  reason  why  snch  forfeiture  should 
not  be  declared  according  to  the  terms  of  the 
contract.  In  accordance  with  the  rule  an- 
nounced aboTe,  we  must  presume  that  tbe 
evidence  disclosed  a  state  of  facts  which 
amply  Justified  the  decree,  although  it  has 
that  effect 

Again,  the  api>ellant  Is  tbe  assignee  of  tbe 
contract,  and  Is  not  personally  liable  to  pay 
a  deficiency.  In  case  there  should  be  one,  on 
a  sale  of  tbe  land;  neither  Is  he  liable  in  an 
action  to  recover  the  balance  dne  on  the  con- 
tract. Not  having  excused  bis  default  In 
any  way,  nor  asked  for  any  equitable  relief, 
or  shown  any  reason  why  the  payment 
should  not  be  forfeited,  he  Is  in  no  condition 
to  complain  of  the  Judgment  of  tlie  trial 
court 

It  follows  that.  In  tbe  absence  of  the  bill 
of  exceptions,  as  above  stated,  the  Judgment 
and  decree  of  the  trial'  court  will  be  pre- 
nuned  to  be  correct,  and  we  recommend  that 
It  be  affirmed. 

ALBEKT  and  GLAXYILLE,  CO.,  concur. 

PER  CURIAM.  The  conclusions  reached 
by  the  Commissioners  are  approved,  and.  It 
appearing  that  tiie  adoption  of  the  rccom- 
mendatloiiB  made  will  result  In  a  rl^^t  de- 
dslon  of  the  cause,  it  is  ordered  that  tbe 
Judgment  of  the  district  court  be  affirmed. 


FARMERS*  ft  MERCHANTS'  INS.  CO.  T. 
HAHN. 

(Siqireme  Court  of  Nebraska.   July  10,  1901.) 
APPBAI^RBVIieW— FINDINGS  OF  FACT. 

LThe  finding  of  a  Jury  that  a  deed  was 
nsde  as  an  auolute  conveyance  of  the  title, 
tnd  not  as  a  mortgage  to  Kcure  a  debt  due  the 
pantee,  will  not  be  ^sturbed  where  there  is 
sfidMiea  saadent  to  siqvort  each  finding. 

On  Rehearing. 

2.  A  policy  of  iDsuraoce  provided  that  the 
nme  should  be  void  if  the  htBured  was  not  the 


absolute  owner  of  the  property  covered  tbenhf. 
The  testimony  dlticlosed  that  at  the  time  of  tak- 
ing bis  deed  to  tbe  property  tb«  insured,  as  part 
of  the  same  transectioo,  executed  to  bis  grantor 
a  writing,  being  either  in  the  nature  of  a  de- 
feasance or  a  coDtract  to  resell  at  a  given  price 
within  a  certain  time.  The  writing  was  not 
produced,  nor  was  Its  contents  shown  by  any 
witness  who  knew  the  same.  Beldt  that  no  re* 
covery  could  lie  had  on  the  pt^cy. 

OommlBBloners'  Opinion.  Department  No. 
8.  Error  to  District  Oonrt,  Johnson  Oonnty; 
Stull,  Jndge. 

"Not  to  be  officially  reported.*' 

Action  by  WUIlsm  Hahn  against  tbe 
Farmers*  ft  Merchants'  Insurance  Oompany. 
Judgment  for  plaintiff,  and  defendant  brings 
error.  Berersed. 

Rose  ft  Bngland,  for  plaintiff  In  error.  M. 
B.  G.  True  and  S.  P.  Davidson,  for  defend- 
ant in  error. 

DUFFIE,  a  This  Is  an  action  brought  on 
the  policy  of  Insurance  Issued  by  the  plain- 
tiff In  error  to  tbe  defendant  In  error  upon  a 
dwelling  house  situated  in  tbe  town  of  Graf, 
Johnson  county.  Neb.  Tbe  principal  defense 
Is  set  out  in  the  third  paragraph  of  the  an- 
swer as  follows;  "This  defendant  alleges 
that  said  policy  was  issued  upon  a  written 
application  made  by  plaintiff,  which  was 
made  and  Is  a  part  of  said  policy,  and  each 
statement  of  which  was  made  and  Is  a  war- 
ranty on  the  part  of  said  plaintiff,  as  fully 
appears  by  said  policy;  that  In  said  appli- 
cation plaintiff  stated  and  warranted  to  the 
defendant  that  be  was  tbe  owner  of  said 
property  alleged  to  have  been  destroyed, 
and  had  title  in  fee  thereto.  Defendant  al- 
leges that  In  truth  and  fact  tbe  defendant 
was  not  then,  la  not  and  has  not  been,  the 
owner  of  said  property,  but  that  he  had  and 
has  but  a  mortgagee's  Interest  therein;  that 
tbe  deed  which  defendant  claims  to  have  of 
said  property  was  and  Is.  and  was  Intended 
by  tbe  parties  thereto  to  be,  simply  a  mort- 
gage to  secure  to  defendant  a  loan  by  him 
made  upon  said  property;  and  that  if  the 
plaintiff  bad  truly  stated  his  Interest  In  said 
property,  defendant  would  not  have  issued 
to  him  a  policy  of  insurance  thereon." 

It  was  claimed  by  the  plaintiff  in  error 
that  Hahn  held  a  mortgage  upon  tbe  prop- 
erty executed  by  one  Somberg,  the  owner; 
that  insurance  could  not  be  procured  thereon 
while  it  was  so  incumbered;  and  that  to 
avoid  this  difficulty,  and  for  tbe  purpose  of 
obtaining  Insurance,  Somberg  conveyed  the 
property  to  Hahn,  and  took  back  an  agree- 
ment by  tbe  terms  of  which  Hahn  was  to 
reconvey  upon  the  payment  of  the  amount  of 
the  mortgage  debt 

It  is  undisputed  that  at  tiie  time  the  deed 
was  made  some  kind  of  an  agreement  bi 
writing  was  executed  by  Hahn  and  delivered 
to  Somberg,  but  the  agreement  was  not  pro- 
duced on  the  trial.  The  evidence  ot  the 
pUilntlff  below  tendefti|9^|jigi^J@lC^[@ii. 
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r^ance  was  an  absolute  conveyauce  of  the 
property,  and  tbat  Uatan  in  writing  agreed 
to  reconvey  to  Sombei^  withtn  the  period 
of  two  years,  upon  payment  of  a  certain  sum 
of  money,  Sombeig  to  retain  possession  of 
the  property,  and  being  chargeable  with  rrat 
In  case  he  did  not  purchase  within  two  yean. 
Upon  this  phase  of  the  case  the  court  In- 
■tructed  as  follows: 

"(8)  The  second  question  that  may  per- 
plex you  Is  as  to  the  ownership  of  the  plain- 
tiff at  the  time  the  Insurance  policy  issued. 
It  is  claimed  by  the  defendant  that  the  plain- 
tiff, Hahn,  was  merely  a  mortgagee;  tliat  is, 
held  a  lien  on  the  property  for  the  payment 
of  money;  and  that  the  deed  made  by  Som- 
berg  to  Hahn  was  made  for  the  sole  purpose 
of  securing  Hahn  in  the  obtaining  what  Som- 
berg  owed  him.  If  from  all  the  evidence  In 
this  case  you  are  satisfied  that  at  the  time 
of  the  execution  and  delivery  of  the  deed 
offered  in  evidence  from  Sombers  to  the 
plaintiff  the  plaintiff  took  the  same  as  abso- 
lute owner,  with  no  iiuderstandlng  that  It 
was  given  for  security,  then  It  was  not  a 
mortgage;  but.  If  the  deed  was  taken  with 
the  understanding  between  the  plaintiff  and 
Somberg  that  it  was  to  secure  the  plaintiff  in 
the  payment  of  money  due  him  from  Som- 
berg,  then  It  was  nothing  but  a  mortgage. 

"(9)  If  you  are  satisfied  from  the  evidence 
In  this  case  that  at  the  time  of  the  execu- 
tion and  delivery  of  the  deed  from  Somberg 
to  plaintiff,  which  was  offered  In  evidence, 
that  the  plaintiff  agreed  to  reconvey  or  re- 
sell said  property  to  Somberg  within  a  cer- 
tain specified  time,  for  a  specified  amount, 
such  understanding  was  perfectly  legitimate, 
and  would  not  render  said  conveyance  and 
nnderstancling  at  the  time  a  mere  mortgage." 

These  instructions  fairly  present  the  ques- 
tion to  the  jury,  and  while  from  the  evi- 
dence we  might  not,  as  an  original  piopo- 
Hltlon,  find  that  there  was  an  absolute  con- 
veyance of  the  property  with  an  agreement 
to  resell,  there  was  evidence  sufficient  to 
support  the  finding  of  the  jury  to  that  effect, 
and  we  therefore  recommend  that  tbe  Judg- 
ment be  affirmed. 

AMES  and  ALBERT,  Oa.  concur. 

Affirmed. 

On  Rehearing, 
(Jan.  8.  1902.) 

An  opinion  was  filed  heretofore  in  this 
case  affirming  the  judgment  of  the  district 
A  rehearing  was  granted  upon  the  applica- 
tion of  the  plaintiff  in  error,  and.  on  further 
argument  and  examination  of  the  record, 
we  have  concluded  that  on  account  of  mat- 
ters which  escaped  our  attention  heretofore 
the  case  ought  to  be  reversed  and  remanded 
for  another  trial. 

The  action  was  brought  on  a  policy  of  in- 
surance lasued  by  the  plaintiff  in  error  to  the 


defendant  In  error  upon  a  dwelling  house 
situated  in  the  town  of  Graf,  Jolmson  coun- 
ty, Xeb.  The  principal'  defense  set  out  in 
the  third  paragraph  of  the  answer  Is  as  fol- 
lows: "This  defendant  alleges  that  said 
policy  was  issued  upon  a  written  application 
made  by  plaintiff,  which  was  made  and  is  a 
part  of  said  policy,  and  each  statement  of 
which  was  made  and  is  a  warranty  on  tlie 
part  of  said  plaintiff,  as  fully  appears  by 
said  policy;  that  in  said  application  plaintiff 
stated  and  warranted  to  the  defendant  that 
he  was  the  owner  of  said  property  alleged 
to  have  been  destroyed  and  bad  tltie  In  lee 
thereto.  Defendant  allies  that,  in  truth  aud 
in  fact,  the  plaintiff  waa  not  then,  and  Is  uut, 
and  has  not  been,  the  owner  of  said  prop- 
erty, but  that  he  had  and  has  but  a  mort- 
gagee's Interest  therein;  that  the  deed  wliicli 
the  defendant  claims  to  have  of  said  prop- 
erty waa  and  is  intended  by  the  parties 
thereto  to  be  simply  a  mortgage  to  secure  to 
the  defendant  a  loan  by  him  made  upon  said 
property;  and  that  if  the  plaintltt  had  truly 
stated  his  Interest  In  said  property  defendant 
would  not  have  Issued  to  him  a  policy  of 
Insurance  thereon." 

It  Is  undisputed  that  some  time  prior  to 
the  Issuing  of  said  policy  Hahn  held  a  mort- 
gage upon  the  property  insured,  executed 
by  one  Somberg,  the  owner,  that  Insurance 
could  not  be  procured  thereon  while  it  waa 
so  Incumbered,  and  that  a  deed  to  the  prop- 
erty was  made  by  Somberg  to  Hahn.  It  is 
undisputed  that  at  the  time  the  deed  was 
made  to  Hahn  an  agreement  in  writing  of 
some  kind  was  executed  by  him  and  deliver- 
ed to  Somberg,  but  this  agreement  was  not 
produced  on  the  trial,  and  we  are  unable  to 
state  what  was  the  character  of  this  writ- 
ing. That  It  related  to  the  conveyance  made 
by  Somberg  to  Hahn  is  not  denied. 

On  the  former  bearing  we  were  of  opinion 
that  the  evidence  tended  to  show  that  the 
conveyance  from  Somberg  to  Hahn  was  an 
absolute  conveyance,  and  that  the  proof  was 
sufficient  to  support  the  finding  of  the  Jury 
that  such  was  the  case.  The  testimony  is 
undisputed  that  after  Halm  ascertained  that 
he  could  not  procure  insurance  upon  the 
property  as  mortgagee  he  placed  it  In  the 
hands  of  an  attorney  to  be  foreclosed;  that 
some  conversation  was  had  between  the  par- 
ties relating  to  the  saving  of  the  expense  of 
a  foreclosure  by  taking  a  deed  from  Som- 
berg lu  satisfaction  of  the  mortgage.  It  la 
further  disclosed  that  Somberg  was  unwlll- 
ing  to  relinquish  all  Interest  In  the  property, 
and  there  Is  evidence  to  the  effect  that  a 
proposition  was  made  to  give  him  a  definite 
time  within  which  to  repurchase.  One  thinj 
Is  quite  certain— Somberg  conveyed  the  prop- 
erty to  Hahn,  and  Hahn  gave  back  a  writing 
of  some  ktod  relating  to  the  pnqwrty.  The 
plaintiff  In  error  claims  that  this  was  a  de- 
feasance giving  Hahn  the  right  to  redeem 
within  a  epetAm^Mm&j^A^^^^t 
in  error  asserts  that  tJM  sale  and^  conveyance 
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was  abBOlute,  and  that  the  writing  given  to  i 
Somberg  was  an  agreement  on  the  part  of 
Hahn  giving  him  privilege  to  repnrcbasd  | 
vithin  a  fixed  time,  and  to  occupy  the  prop- 
erty in  the  meantime,  paying  rent  therefor 
In  case  his  option  to  reporchase  shonid  not 
be  exercised:  Relating  to  this  transaction, 
Sombei^  testified  as  follows:  "Q.  Were  yon 
living  In  the  honse  at  the  time?  A.  Tea, 
sir.  Q.  How  long  had  yoa  been  living  In  It 
prior  to  that?  A.  I  gnesa  It  would  be  close 
to  Are  yean.  Q.  Do  yon  remember  the  dr- 
camstances  of  the  execution  of  the  deed  by 
yourself  and  wife  to  Mr.  William  Hahn?  A. 
Yes,  sir.  Q.  Are  you  the  person  whose  name 
is  signed  to  that  deed?  A.  Yes,  sir.  Q. 
Did  yon  have  any  other  writing  executed  be- 
tween you  and  the  parties  (plaintiff)  at  that 
time?  A.  Yes,  sir.  Q.  Have  yon  got  that 
vrrltiug?  A.  I  got  some  writing.  It  Is  bum- 
M\  up,  together  with  all  my  papers.  That 
nritlng  Mr.  Hahn  had.  I  don't  know  where 
it  is.  It  may  be  in  Oraf.  Q.  What  la  that? 
A.  I  had  one  writing,  and  Mr.  Hahn  had. 
My  writing  bnmed  up.  Q.  What  waa  the 
writing  giren  for?  A.  The  writing  gave  to 
me  when  I  paid  to  him  (plaintiff)  the  money 
be  was  to  deed  me  back  the  property.  I  was 
not  going  to  sell  him  that  time.  Q.  Were 
rou  living  in  the  property  at  the  time  this 
was  done?  A.  Yes.  sir.  By  the  Oonrt:  Q. 
Was  there  a  writing?  Two  copies?  A.  Yea, 
sir,  Q.  Who  had  the  other  copy?  A.  Wil- 
liam Hahn.  Q.  Plaintiff  bad  the  other 
<^py?  A.  Yes,  air.  By  Defendant's  Attor- 
ney: Q.  Were  you  Uvlng  In  the  boose  at 
tbe  time  these  papers  were  burned?  A. 
Yes.  sir.  Q.  Continued  from  that  time  up  to 
the  time  of  the  fire  to  live  In  tbla  same 
boDse?    A  Yes.  air." 

Halm,  tbe  defendant  In  error,  testified  as 
follows:  "Q.  Handing  you  the  deed,  ptaln- 
tifTs  Elzblbit  1.  B.  Sombeig  and  wlCe  to 
Henry  (William)  Hahn,  are  you  the  William 
Hahn  designated  here?  A.  Yes,  sir.  Q. 
Did  yon  have  any  other  contract  relating  to 
tbla  transfer?  A.  Yes,  sir.  Q.  Have  you 
it?  A.  No,  air.  Q.  Where  Is  tbe  contract? 
A.  I  conld  not  aay.  Q.  What  Is  tbat?  A. 
That  I  conld  not  aay.  Q.  Waa  It  a  contract 
respecting  this  conveyance  or  about  this 
identical  property?  A.  Yea,  sjr.  Q.  Part 
of  tbe  same  transaction?  A.  Yes.  a  part  of 
It:  yns.  sir.  Q.  Yon  don't  know  who  has  It? 
A.  No:  I  conld  not  aay." 

Tbe  only  evidence  tending  in  any  degree 
to  aboiw  that  the  writing  given  back  to  Hahn 
was  an  option  to  purchase  came  from  the 
witness  Chamberlain,  which  la  as  follows: 
*%|.  What  waa  the  agreement  about  Mr, 
Hahn  taking  tbe  property  abaolntely,  and 
then  agreeing  to  reconvey  it  If  Somberg 
could  pay  for  It  In  two  years?  A.  Mr.  Hahn 
aald  tbat  be  would  be  willing  to  do  that,  and 
did  do  it  Q.  Waa  It  talked  at  tbat  time 
that  tbla  diange  wonld  have  to  be  made  in 
ordw  to  get  luninnce,  and  that  It  conld  not 
be  got  In  any  other  way?  A.  As  I  remember 
96  N.W.— 17 


it,  Mr.  Hahn  or  Mr.  Somberg  went  on,  and 
tbey  told  me  tbat  they  could  not  get  any  in- 
surance, and  I  think  that  was  one  of  the  rea- 
sons why  Mr.  Hahn  felt  his  loan  was  not 
safe,  and  he  wanted  to  secure  It  He  wanted 
to  get  the  property  that  waa  covered  by  the 
mortgage,  and  I  advised  tbe  easiest  and 
cheapest  way  out  of  it  was  to  get  the  title  in 
him.  Q.  Now,  in  reference  to  Mr.  Sombei^ 
getting  a  deed  baclc,  what  was  the  under- 
stouding  about  tbat?  A.  The  understanding 
waa  simply  this:  Mr.  Hahn  told  blm  If  got 
the  money,  and  could  get  up  the  amount  that 
he  owed  him  within  tbe  time— I  think  It  was 
two  yeara— that  be  would  let  him  have  the 
property  back.  Q.  Reconvey  It  to  blm?  A. 
He  would  not  agree  to  do  it  on  any  longer 
period,  but  Mr.  Hahn  wanted  that  under- 
standing that  If  be  was  able  to  pay  him  he 
could  redeem  the  property  or  get  it  back; 
bave  a  deed.  By  tbe  Court:  Q.  At  tbe 
original  price  of  what  was  owing?  A.  1 
think  less  some  rental  condition  tbat  was  In 
there.  Mr.  Habn  was  to  bave  been  paid 
rent  from  this  on.  Q.  You  mean  Mr.  Som- 
berg? A.  Yes,  sir.  Q.  Tbat  was  to  apply 
when  be  paid  it  on  tbe  principal  due?  A. 
I  think  it  was  all  to  be  reduced  If  he  was 
able  to  ralae  tbe  money.  Q.  To  redeem?  A. 
Yes,  sir.  Q.  If  be  would  not  Mr.  Somberg 
paid  tbe  rent  like  any  other  tenant?  A.  Yes, 
sir,  Q.  Tltie  to  remato  absolutely  in  Mr. 
Hahn?   A.  That  Is  my  nnderetandlng." 

The  conversation  referred  to  was  prior  to 
the  making  of  tbe  deed,  and  while  It  may 
be  that  an  agreement  for  an  absolute  con- 
veyance, with  a  privilege  to  repurchase,  ns 
agreed  npon  between  the  partis,  no  one  has 
testified,  or  attempted  to  testify,  as  to  tbe 
character  of  the  Instrument  given  by  Som- 
berg to  Hahn.  Whether  it  was  an  option  to 
purchase  within  a  definite  time,  or  a  defeas- 
ance by  the  terms  of  which  Hahn  was  to  re- 
convey  upon  the  payment  of  the  mortgage 
debt,  no  one  has  attempted  to  say.  The  pa- 
per spoke  tbe  agreement  between  the  par- 
ties, and  in  Its  absence  Its  contents  should 
have  been  shown  by  some  competent  testi- 
mony. Tbe  preliminary  talk  between  the 
parties  leading  up  to  Its  execution  Is  no  evi- 
dence of  what  tbe  writing  contained. 

We  are  satisfied  from  a  re-namlnation  of 
the  record  that  there  was  no  evidence  what- 
ever  going  to  show  tbat  Hahn  wns  the  ab- 
solute owner  of  the  property,  and  umler  the 
evidence  the  court  should  bave  so  instructed. 
Some  questions  are  raised  by  the  plnintifT  in 
error  relating  to  certain  of  the  instructions 
given  by  the  court,  but,  as  the  case  will  have 
to  be  remanded  t<a  another  trial,  it  Is  not 
necessary  to  discuss  them  at  this  time. 

We  recommend  that  the  judgment  of  the 
district  court  be  reversed,  and  the  case  re- 
manded tor  a  new  trial. 

AMBB  and  ALBERT.  CC,  concur. 
Reversed  and  rema^^"^  by  GoOglc 
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(Sapzcme  Court  of  Nortb  Dakota.  July  1. 

1803.) 

HAINTBNANCS-CUNVBTANCB  OF  PRBTBNDKl 
TITLE— ADVERSE  CLAIMANT— 
RIOHT  OF  ACTION. 

1.  The  commoD-law  doctrine  which  condemn* 
aa  Told  a  grant  of  land,  which  is  held  adversely 
onder  claim  of  title,  bj  a  grantor  who  has  not 
been  in  poBsession  or  taken  rent  for  the  space 
of  a  year  prior  thereto,  as  an  act  of  mainte- 
nance, was  not  abolished  by  the  ReTlsed  Code* 
of  1895,  but  was  perpetuated,  and  remains  in 
force  in  this  state. 

2.  Section  7002,  Rev.  Codes,  makes  it  a  ml»- 
demeanor  for  any  person  to  convey  any  pretend- 
ed title  to  land,  unless  the  grantor  has  been  In 
possession  or  taken  rent  for  the  apace  of  a 
year  prior  thereto.  A  deed  executed  in  viola- 
tion of  this  Foction  is  void,  but  its  hivalidity 
extenda  only  to  the  parbr  in  advMse  posses- 
sion claiming  title.  As  between  the  grantor 
and  grantee  and  all  other  persons,  it  1*  valid. 

3.  The  grantee  under  a  deed  which  is  invalid 
under  the  alx>ve  section  may  not  malntatn  an 
action  in  his  own  name  against  the  adverse 
claimant,  because,  as  to  the  latter,  liis  deed  is 
invalid.  An  action  may  be  maintained  against 
•uch  claimant,  however,  iu  the  name  of  tbe 
grantor  for  the  grantee's  use;  and  for  the  pnr- 
pose  of  maintaining  such  action  the  grantor  is 
the  real  party  in  IntereFt  within  tbe  meaning 
of  section  5221,  Rev.  Codes. 

4.  It  ii  held,  in  an  action  to  determine  ad- 
verse claims  to  real  estate  upon  a  trial  de  novo 
under  section  5030,  Bev.  Codes,  that  the  deeds 
upon  which  plaintiff  relies  to  establish  his  title 
were  executed  and  delivered  In  violation  of  sec- 
tion 7002.  Rev.  Codes,  and  axe,  therefore,  Toid 
aa  to  the  defendant. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court.  Nelson  Cbnn- 
ty;  a  J.  FIsk,  Judge. 

Action  bj  John  P.  Galbralth  against  J.  A. 
Paine  and  others.  Judgment  for  plaintiff, 
and  defendant  Paine  appeals.  Reversed. 

Newman,  Spalding  &  Stambaugb,  for  ap- 
pellant   C.  J.  Murphy,  for  respondent 

YOUNG,  a  J.  This  is  an  action  to  de- 
termine adverse  claims  to  160  acres  of  land 
situated  in  Nelson  county,  and  to  recover  pos- 
session. Tbe  plaintiff  deralgns  bis  title  aa 
follows:  (1)  A  patent  from  tbe  United  States 
govemment  to  Frank  A.  Willson,  dated 
March  26,  18S6;  (2)  a  quitclaim  deed  from 
said  Frank  A.  Wlllson  to  the  St.  Paul  Har- 
vester Company,  a  corporation,  executed  and 
delivered  on  May  8,  1900;  (3)  a  quitclaim 
deed  from  the  St.  Paul  Harvester  Company 
to  the  plaintiff,  dated  AprU  25,  1901.  All  of 
said  deeds  were  recorded  at  or  about  tbe 
time  of  their  execution.  The  defendant 
Paiuc  claims  title  under  two  tax  deeds  ex- 
ecuted by  the  county  auditor  of  Nelson  coun- 
ty—one in  1894.  upon  a  sale  of  the  premises 
tor  the  tax  of  1889;  tbe  other  executed  In 
1895  upon  a  sale  for  the  tax  of  1890.  He  also 
claims  liens  under  six  tax  certificates  issued 
upou  tax  sales  for  the  taxes  of  1891,  1892, 
1895,  1806,  1897,  and  1898,  and  also  for  taxes 
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paid  for  the  yean  180B,  1894. 1899,  and  iSOfk 
Paine  took  possession  ot  fbe  {vemlses  on 
May  7,  1898,  and  leased  the  same  to  tbe 
defendant  Turcotte  upon  aharee.  His  poa- 
sesslon  has  continued  since,  and  during  the 
years  1898.  1899.  and  1900  be  received  the 
rents  from  hla  tenant,  and  at  all  tlmea  bdd 
posseasion  and  claimed  title  to  aald  prem- 
ises under  Ua  tax  deeds.  The  trial  oonrt 
fonnd  that  the  plaintiff  was  tbe  owner  of 
tbe  premisea,  and  entitled  to  poasesalon  there- 
cti  that  both  of  defendant  Palne'a  tax  deeds 
were  void;  that  all  of  his  tax  certiflcates 
were  void,  except  the  one  Issued  In  1897 
upon  the  tax  of  1890;  and,  further,  that  the 
taxes  paid  tbe  defendant  were  voluntarily 
paid,  and  do  not  constltiito  Uens.  Judgment 
waa  entered  canceling  and  dlsebacglnc  of 
record  all  claims  and  demands  of  the  de- 
fendant Paine  by  vlrtoe  of  bla  tax  deeds, 
tax  cwttflcatea,  and  payment  of  taxes,  ex- 
cept as  to  the  tax  cextUleate  Cor  tbe  tax  of 
1896  and  awarding  possession  of  tbe  prem- 
ises to  tbe  ptalntlfl.  Tbe  defendant  ^tlne 
aiveals  from  the  judgment,  and  asks  a  re> 
view  under  section  6630,  Bev,  Oodes. 
The  case  Involves  no  disputed  facta.  Tbe 

j  first  question  presented  relates  to  plalntlfrs 
title.  Counsd  for  appellant  contoid  tbat 
plaintiff  has  failed  to  establlab  bla  title 

j  Their  contention  Is  ttiat  WlUson's  deed  to 
the  81  Paul  Harvester  Company  and  the 
Iattor*a  deed  to  tbe  plaintiff  are  void  as  to 
the  defendant,  and  that,  plaintiff  having 
failed  to  estabUab  bis  title  and  right  of  pos- 
sesalcm  in  tbe  premises,  tbe  actton  should, 
theretore,  be  dismissed.  This  contention 
muflt  be  sostained.  It  is  agreed  tlut  neither 
Wlllson  nor  tbe  St  Paul  Harvests-  Company 
were  In  possession  of  the  premises,  or  took 
the  rents  and  profits  thereof,  during  the  year 
preceding  the  execution  of  t3ielr  deeda.  Id 
fact,,  the  St  I^nl  Harvester  Oompany,  the 
plalntlfTs  grantor,  neva  was  in  possession. 
On  the  other  band,  tbe  defendant  Paine  was 
in  possession  three  yeara  before  tbe  deed  to 
plaintiff  was  executed  and  two  years  btfore 
the  Wlllson  deed  was  executed,  rfaimigg  title 
under  his  tax  deeds.  Farther,  be  received 
the  rente  and  proflte  of  the  premises  during 
all  of  tbat  period.  Upon  this  stete  of  fact^ 
under  the  law  of  this  state,  both  deeds  must 
be  held  void  as  to  tbe  defendant  Tbe  com- 
moD-hiw  doctrine,  which  condemns  aa  void 
conveyances  of  real  estete  when  title  is  In 
sultj  or  when  tbe  vendor  has  not  been  In 
possession  or  token  rente  for  tbe  qwce  of  a 
year  prior  to  the  conveyance,  as  acts  of 
champerty  and  maintenance,  has  not  been 
abolished  In  this  stete,  but  on  tbe  contrary, 
is  perpetuated  exiness  stetote.  SectloD 
7001,  Rev.  Codes,  makes  It  a  misdemeanor 
for  any  person  to  take  a  conveyance  of  lands, 
or  of  any  toterest  or  estate  tbor^,  from  any 
person  not  in  posseasion.  wbere  soch  lands 
are  the  subject  of  controversy  in  cfniri,  know- 
ing the  pendeitjfyti^  i^^lfejifllOAnd  that  the 
grantor  waa  not  in  possession.  'Section  700S; 
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BeT.  Oodes,  proTldea  that:  "BTery  person 
who  buys  or  sella  or  la  any  manner  procures, 
or  makes  or  takes  any  ptomlee  or  covenant 
to  convey  any  pretended  right  or  title  to  any 
lands  or  tenements,  unless  the  grantor  there- 
of or  the  person  making  such  promise  or 
coreoant  has  been  in  possession,  or  he  and 
those  by  whom  he  claims  have  been  in  pos- 
ficssioa  of  the  same,  or  of  the  reversion  and 
remainder  thereof,  or  have  taken  the  rents 
aad  profits  thereof  for  the  space  of  one  year 
before  such  grant,  conveyance,  sale,  promise 
or  covenant  made,  is  guilty  of  a  misde- 
meanor." The  sweeping  condemnatlDn  of  the 
above  sections  Is  modified  by  section  7003, 
which. reads  as  follows:  "The  last  two  sec- 
tions shall  not  be  construed  to  prevent  any 
person  having  a  Just  title  to  lands,  upon 
which  there  shall  be  an  adverse  possession, 
from  executing  a  mortgage  upon  such  lands." 
The  fact  that  mortgages  are  thus  excepted 
strougly  emphasizes  the  legislative  purpose 
to  condemn  as  void  all  conveyances  not  thus 
excepted.  Section  4706  of  the  Civil  Code  re- 
peats the  exception  of  mortgages  from  the 
condemnation  of  the  foregoing  provisions  of 
tlie  Penal  Code.  That  section  provides  that: 
"A  mortgage  may  be  created  upon  property 
held  adversely  to  the  mortgagor.  A  mortgage 
of  property  held  adversely  to  the  mortgagor 
takes  effect  from  the  time  at  which  he  or 
one  claiming  under  him  obtains  posse^on 
of  the  property,  but  has  precedence  over 
every  lien  upon  the  mortgagor's  interest  in 
the  property,  created  subsequently  to  the  re- 
cording of  the  mortgage."  The  right  to  mort- 
gage la  saved,  but  It  will  be  noted  that  by 
the  very  terms  of  the  statute  a  mortgage  giv- 
en upon  property  advereely  held  does  not 
take  effect  until  the  mortgagor,  or  his  suc- 
cefisors,  obtain  possession  of  the  property. 
The  facts  of  this  case  bring  both  the  Wlllson 
deed  and  the  St  Paul  Harvester  Company 
deed  under  the  direct  condemnation  of  sec- 
tion 7002,  supra.  The  grantors  had  not  been 
in  possession  of  the  premises  or  received  the 
rents  thereof  for  the  space  of  a  year  iH-lor  to 
the  execution  of  the  deeds.  The  title  at- 
tempted to  be  conveyed  was  a  "pretended 
title,"  according  to  the  meaning  of  that 
phrase  as  It  is  usM  in  the  statute.  "The 
words  of  the  statute  are  that  no  person  shall 
buy  or  sell  any  pretended  right  or  title,  or 
make  or  take  any  promise,  grant,  or  coven- 
aot  to  have  any  right  or  title  of  any  person 
to  any  lands,  etc.  Under  this  statute  it  Is 
well  settled  that  It  is  immaterial  whether 
tiie  right  or  title  purchased  or  sold  be  good 
or  bad;  for,  if  it  be  ever  so  good.  If  the 
rendor  la  not  in  possession,  nothing  passes 
by  the  deed,  and  the  case  comes  within  the 
statute."   Tomb  t.  Sherwood,  13  Johns.  288. 

Chancellor  Kent,  in  reviewing  the  com 
mon-Iaw  doctrine  upon  which  the  New  York 
statute  Just  quoted  is  based,  in  4  Kent's 
Comm.  440,  said:  "There  Is  one  check  to  the 
l«wer  of  alteiiation  of  a  right  or  interest 
In  land,  taken  fnun  tbe  statute  of  82  Hen. 


VIII,  c.  9,  against  selling  pretended  titles; 
and  a  pretended  title,  within  the  purview 
of  the  common  law,  Is  where  one  person 
lays  claim  to  land  of  which  another  Is  In 
possession,  holding  adversely  to  the  claim. 
Every  grant  of  land,  except  as  a  release,  is 
void  as  an  act  of  maintenance.  If,  at  the 
time,  the  lands  are  In  the  actual  possession 
of  another  person,  claiming  under  a  title  ad- 
verse to  that  of  the  grantor.  This  principle 
has  always  been  received  as  settled  law  In 
New  York,  and  It  has  been  Incorporated  Into 
the  Revised  Statutes.  But  even  in  such  a 
case  the  claimant  la  allowed  by  the  statute 
to  execute  a  valid  mortgage  of  the  lands, 
which  has  preference,  from  tbe  time  of  re- 
cording it.  over  Bubseqnent  Judgments  and 
mortgages,  apd  t)lnds  the  lands  from  the 
time  of  recovering  possession.  The  ancient 
policy,  which  prohibited  the  sale  of  pre- 
tended titles,  and  held  the  conveyance  to  a 
third  person  of  lands  held  adversely  at  the 
time  to  be  an  act  of  maintenance,  was  fomid- 
ed  upon  a  state  of  society  which  does  not 
exist  in  this  country.  A  right  of  entry  was 
not  assignable  at  common  law,  because,  said 
Lord  Coke,  'under  colour  thereof  pretended 
titles  might  be  granted  to  groat  men,  where- 
by right  might  be  trodden  down,  and  the 
wieak  oppressed/  The  repeated  statutes 
which  were  passed  In  the  reigns  of  Edward 
I  and  Edward  III  against  champerty  and 
maintenance  arose  from  the  embarrassments 
which  attended  the  administration  of  Jus- 
tice In  those  turbulent  times  from  the  dan- 
gerous Influence  and  oppression  of  men  in 
power.  The  statute  of  32  Hen.  VIII  im- 
posed a  forfeiture  upon  the  seller  of  the 
whole  value  of  the  lauds  sold,  and  tbe  same 
penalty  upon  the  buyer  also,  if  he  purchased 
knowingly.  This  severe  statute  was  re-en- 
acted literally  In  New  York  in  178S,  and  in 
Virginia  In  1786;  but  the  penal  provisions 
are  altered  by  the  New  York  Revised  Stat- 
utes, which  have  abolished  the  forfeiture, 
and  made  it  a  misdemeanor  for  any  perstm 
to  buy  or  sell,  or  make  or  take  a  promise 
or  covenant  to  convey,  unless  the  grantor,  or 
those  by  whom  he  claims,  shall  have  been 
in  possession  of  the  land,  or  of  the  reversion 
or  remainder  thereof,  or  of  the  rents  and 
profits,  for  the  space  of  a  year  preceding. 
The  provision  does  not  apply  to  a  mortgage 
of  the  lands,  nor  to  a  release  of  the  same  to 
the  person  In  lawful  possesision.  It  seems  to 
be  unnecessarily  harsh;  but  It  is  to  be  ob- 
served that  it  was  a  principle  conformable 
to  the  whole  genius  and  policy  of  the  com- 
mon law  that  the  grantor  In  a  conveyance  of 
land  (unless  In  the  case  of  a  mere  release 
to  tbe  party  in  possession)  should  hare  in 
him  at  the  time  a  right  of  possession. 
Feoffment  was  void  without  livery  of  seisin, 
and  without  possession  a  man  could  not  make 
livery  of  seisin.  This  principle  la  not  pe- 
culiar to  the  English  law.  It  was  a  funda- 
mental doctrine  of  the  law  of  /feuda  oil  jUbe 
continent  of  Europe.  [2^i«sUd  NB^Q^b«- 
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ated  or  transfeiTed  without  InvestltBre,  or 
putting  the  teuant  into  ijossesslon;  and  de- 
Urery  of  posaession  is  stlH  requisite  in  Hol- 
land and  Germany  to  tbe  transfer  of  real 
property.  It  seems  to  be  the  general  sense 
and  usage  of  mankind  that  the  transfer  of 
real  property  should  not  be  valid  unless  the 
grantor  hath  tbe  capacity,  as  well  as  the  In- 
tention, to  deliver  posBession.  Sir  William 
Blackstone  says  that  It  prevails  In  the  Codes 
of  'all  well-governed  nations,'  for  possession 
Is  an  essential  part  of  title  and  dominion 
over  property.  •  •  •  The  doctrine  that  a 
conreyance  by  a  party  out  of  possession,  and 
with  an  adverse  possession  against  him.  Is 
void,  prevails  equally  in  Connecticut,  Massa- 
chusetts, Vermont,  Maryland,  Virginia,  North 
Carolina,  Tennessee,  Kentucky,  Indiana,  and 
probably  In  most  of  the  other  states.  There 
are  some  states,  such  as  New  Hampshire, 
Pennsylvania,  Illinois,  Missouri,  and  Xxjuls- 
lana,  In  which  the  doctrine  does  not  exist." 

In  Crary  v.  Goodman,  22  N.  T.  170,  Selden, 
J.,  states  that  the  purpose  of  the  statute 
was  to  prevent  the  transfer  of  disputed  titles, 
aud  compel  their  settlement  between  tbe  orlg> 
iual  parties.  Where  tbe  doctrine  prevails, 
deeds  executed  in  violation  thereof  are,  with- 
out exception,  held  to  be  void.  The  invalid- 
ity of  such  deeds,  however,  exists  only  be- 
tween the  grantor  and  those  holding  adverse- 
ly aud  their  successors.  As  between  the 
.  parties  to  the  deed  and  all  other  persons.  It 
is  valid.  It  does  not  work  a  forfeiture  of 
title  in  favor  of  the  adverse  possessor.  While 
it  Is  true  that  the  grantee  may  not  maintain 
an  action  In  his  own  name  against  the  ad- 
verse jrasscssor  unless  expressly  authorized 
by  statute,  for  the  reason  that  as  to  the 
latter  the  deed  is  void,  yet  an  action  may 
be  maintained  in  tbe  name  of  the  grantor  for 
his  use.  Such,  generally  stated,  is  the  doc- 
trine of  the  cases.  Jackson  v.  Demont,  9 
Johns.  55,  6  Am.  Dec.  259;  Livingston  v. 
Peru  iron  Oo.,  9  Wend.  512;  Van  Hocsen  v. 
Benbam,  15  Wend.  165;  Jackson  v.  Brlncher- 
hoff,  3  Johns.  Gas.  101;  Williams  v.  Jackson, 
5  Johns.  489;  Jackson  v.  Leggett,  7  Wend. 
377;  Livingston  T.  Proseus,  2  Hill,  523; 
Chamberlain  v.  Taylor,  12  Abb.  N.  C.  473; 
Hamilton  v.  Wright,  37  N.  T.  501;  Hassen- 
frats  V.  Kelly,  IS  Johns.  466;  Teele  T.  Fonda, 
7  Johns.  251. 

In  Livingston  v.  Proseus,  supra,  Bronson, 
J.,  speaking  for  the  court,  said:  "It  is  ex- 
tremely well  settled  that  a  conveyance  of 
lands  which  are  at  the  time  held  adversely 
to  the  grantor  Is  Inoperative  and  void.  It 
would  seem  to  follow  from  this  doctrine  that 
the  title  remains  in  the  grantor,  and  tbat  he 
may  assert  it  in  the  same  manner  as  though 
the  deed  had  not  been  made.  But  It  Is  equal- 
ly well  settled  that,  as  between  grantor  and 
grantee,  «nd  persons  standing  in  legal  privity 
with  them,  the  deed  is  operative,  and  passes 
the  title.  •  •  «  From  these  two  proposi- 
tions, to  wit,  that  the  owner  has  parted  with 
his  title,  and  tbat  the  grantee  cannot  assert 


It  on  account  of  the  adverse  holding  which 
avoids  the  deed.  It  has  been  supposed  to  re- 
sult as  a  necessary  consequence  that  the 
title  was  extinguished  or  lost.    But  it  has 
been  denied  that  any  such  consequence  fol- 
lows.   •   •    •   Indeed,  It  may  be  laid  down 
as  a  maxim  In  the  law  tbat  a  title  whlcb 
once  existed  must  continue  to  reside  some- 
where.   It  cannot  be  annihilated.    *   •  • 
It  is  often  said  In  tbe  books,  without  any 
qualiflcatlon,  that  tbe  deed  is  void.   But  that 
Is  only  true  in  relation  to  the  person  hold- 
ing adversely  and  those  who  afterwards  come 
in  under  him.    As  to  all  tbe  rest  of  the 
world  the  deed  Is  valid,  and  passes  the  title 
from  the  grantor  to  the  grantee.    This,  I 
think,  Is  sufflciently  established  by  the  cases 
already  mentioned  and  the  authorities  on 
which  they  rest  The  deed  Is  void  as  against 
the  party  who  might  otherwise  be  injured, 
but  It  is  good  as  to  all  others.    *    «    •  But 
as  against  the  person  holding  adversely  the 
deed  Is  utterly  void— a  mere  nollity.  There 
was  an  attempt  to  convey,  but  tbe  parties 
failed  to  accomplish  the  object    The  titlo 
still  remains  In  the  original  proprietor,  and 
he  may— indeed,  most— sue  to  recover  the 
land.   It  is  true  that  the  recovery  will  inure 
to  the  benefit  of  the  grantee  in  the  deed: 
but  that  is  a  matter  between  him  and  the 
grantor,  and  with  which  the  person  holding 
adversely  has  nothing  to  do.    It  Is  enough 
for  him  that  the  deed  does  him  no  Injury." 

An  examination  of  the  authorities  will 
show  that,  while  "a  deed  of  a  disseisee  con- 
veys no  title  which  can  be  enforced  In  the 
name  of  tbe  grantee  Kgainst  the  disseisor 
or  his  privies,  they  go  no  further.  It  is  now 
held  that  such  deed  Is  good  against  the 
grantor,  and  that  it  entitles  the  grantee  to 
an  actio::  to  recover  tbe  land,  in  the  name 
of  the  grantor,  but  to  his  own  nse,  even 
against  the  disseisor.  Pa  mum  v,  Petersi-m. 
Ill  Mass.  14S;  Wade  v.  Llndsey,  6  Mete.  407: 
Cleaveland  v.  Fla^.  4  Cush.  76."  McMalitm 
v.  Bowe,  114  ' Mass.  140,  19  Am.  Rep.  S2i 
By  executing  and  delivering  tbe  deed  tht 
grantor  Impliedly  authorizes  the  grantee  to 
use  his  name  in  an  action  to  recover  the 
land,  and  for  that  purnose  the  grantor  is 
tbe  real  party  in  interest  within  tbe  meanin:; 
of  the  statute  requiring  every  action  to  bt- 
prosecuted  In  tbe  name  of  the  real  party  in 
Interest.    Steeple  v.  Downing,  60  Ind.  478- 

Gounsel  for  plaintiff  urges  that  the  neces- 
sity of  the  law  ur  ^er  consideration  has  long 
since  disappeared;  tliat  it  has  ontliv-ed  its 
usefuhiess;  and  tbat  It  Is  "the  duty  of  this 
court  to  bold  tbat  the  law  Invoked  by  the 
appellant  In  this  case  shall  not  defeat  what 
would  unquestionably,  in  the  absence  of  the 
statute,  be  a  Just- and  valid  title."  It  is  true 
tbe  common-law  doctrine  and  statutes  de- 
claratory thereof  seem  to  be  In  Increasing 
disfavor  In  a  number  of  states,  on  account 
of  the  embarrassing  restrictions  placed  upon 
tbe  right  of  free  alienatteii.~..A9e  Kreti|>er 


BEYNJOLPSON  t.  OSTHtra. 


261 


I^slatnre  of  South  Dakota  passed  an  act 
111  1889  (chapter  109,  p.  144.  of  the  Laws 
of  1899)  which  expressly  aathorlzea  trans- 
rers  by  persons  out  of  posBesalon,  and  gives 
to  their  grantees  the  same  rights  as  are  oh- 
tained  by  persons  receiving  conyeyances 
from  parties  in  possession.  Similar  abrogat- 
ing  statatea  will  be  found  in  several  other 
western  states.  The  older  states,  notably 
New  York  and  MaBsachnsetts,  firmly  adhere 
to  the  common-law  doctrine.  Ohio,  at  an 
curly  date,  repudiated  It  The  Hct  that  this 
bad  been  done,  however,  was  deplored  by 
Hitchcock,  J.,  who  wrote  the  opinion  In  Cres- 
Elnger  v.  Lessee  of  Welch.  IS  Ohio,  156,  46 
Am.  Dec  565,  in  the  following  language:  "I 
bare  no  hesitation  in  saying  that,  in  my 
opinion,  the  rule  contended  for  by  plalntUTs 
eotuisel  would  be  beneficial,  and  highly  con- 
ducive to  the  public  interest  It  would  pre- 
reot  the  practice  of  purchasing  doubtful 
titles.  It  might  interfere  with  the  interest 
of  keenslgbted  speculators,  who  make  it  a 
business  to  hunt  up  and  purchase  in  such 
titles;  bat  It  could  do  no  Injury  to  the  hon- 
pftt  man.  But,  although  such  is  my  opinion, 
stin,  acting  in  a  Judicial  capacity,  I  cannot 
coni^nt  to  change  the  rule.  Such  change 
w-oaM  Interfere  with  a  multitude  of  land 
titles  heretofore  acquired,  and  acquired,  too, 
with  a  knowledge  of  the  law  as  expounded 
by  the  court.  But  there  is  a  body  which 
r-nn  apply  a  rem^y  which  shall  operate  here- 
after. That  body  is  the  general  assembly. 
And  to  me  it  Is  a  matter  of  surprise  that 
we  have  not  an  act  upon  our  statute  books 
declaring  void  sales  made  under  the  circum- 
stances referred  to  by  counsel  in  their  sec- 
ond request  to  the  court  But,  until  some 
statute  of  the  kind  is  enacted,  we  feel  our- 
selves bound  by  the  law  as  heretofore  set- 
tlpd."  The  common-law  doctrine  has  existed 
In  this  Jurisdiction  since  the  organisation 
of  the  territory.  Whether  it  Is  wise  or  un- 
wise is  B  question  of  public  policy  for  the 
Legislature  to  determine.  The  power  to  abol- 
ish it  rests  with  the  Legislature,  and  not 
with  the  courts.  So  long  as  It  remains  the 
law  of  this  state.  It  Is  the  duty  of  the  courts 
to  give  It  effect 

Counsel  also  claims  that  the  common-law 
doctrine,  which  admittedly  was  In  force  in 
this  state  prior  to  1895.  was  abrogated  by 
the  adoption  of  the  Revised  Codes  of  1895. 
This  ai^umeut  Is  based  upon  the  fact  tlmt 
the  Bevised  Codes  whoUy  emit  section  33<^ 
of  the  Compiled  I^ws,  which  provided  that: 
"Every  grant  of  real  property  •  •  •  Is 
void.  If  at  the  time  of  the  delivery  thereof, 
such  real  property  is  In  the  actual  posacs- 
clon  of  a  person  claiming  under  a  title  ad- 
verse to  that  of  the  grantor;"  and  also  omit 
that  portion  of  section  4870,  Oomp.  Laws, 
which  declared  that  a  grantee  of  land  under 
the  void  grant  might  maintain  an  action  in 
the  name  of  his  fn'untor.  These  omlsslona 
did  not  affect  the  law  as  It  theretofore  ex- 
isted.   The  provlskms  of  section  8308  and 


that  part  of  section  4870  which  was  omitted 
were  merely  legislative  declarations  of  the 
common  law  as  it  Existed  Independent  of 
those  provisions.  As  has  been  seen,  where 
the  common-law  doctrine  prevails— and  con- 
cedeUly  It  was  In  force  in  this  state— a  grant, 
under  the  circumstances  described  in  section 
8303,  la  void.  Further,  its  Invalidity  extends 
only  to  the  adverse  possessor,  aud  the  gran- 
tee may  maintain  an  action  in  the  name 
of  the  grantor.  That  authority  existed  In- 
dependent of  section  4870.  It  is  patent,  there- 
fore, that  tbe  mere  omission  of  these  pro- 
visions was  without  efCect  or  special  signifi- 
cance. No  abrogating  statute  has  ever  been 
enacted  in  this  Jurisdiction.  On  the  con- 
trary, sections  7001,  7002,  and  7003  of  the 
Penal  Code,  above  referred  to,  were  retained, 
and  are  still  in  force.  Section  lOQZ  makes 
it  a  misdemeanor  for  any  person  to  convey 
any  pretended  title  to  lands,  unless  he  or 
those  under  whom  he  claims  have  been  in 
possession  or  have  taken  tbe  rents  and  profits 
for  one  year  before  his  conveyance.  Tbe 
deed  upon  which  the  plaintiff  relies  to  estab- 
lish his  title  was  executed  In  violation  of 
this  section.  It  was,  therefore,  void,  as  con- 
trary to  the  express  provisions  of  the  stat- 
ute, and  contrary  to  the  policy  of  the  law 
of  this  state  as  expressed  in  said  section. 
See  section  3920,  Rev.  Codes.  Counsel  says 
in  hia  brief  that  this  section  "was  over- 
looked by  both  the  commissioners  and  tbe 
Legislature  in  revising  the  Code,  and  that 
tbe  intent  to  repeal  It  existed,  but  it  escaped 
by  oversight,"  and  asks  us  to  give' this  al- 
leged intent  effect,  and  hold  that  tbe  statute 
was  In  fact  repealed.  It  is  idle  to  speculate 
upon  the  undisclosed  Intention  of  the  Legis- 
lature and  of  the  code  commissioners.  Tbe 
Code,  as  adopted,  and  the  statutes  as  they 
exist  represent  the  legislative  will,  so  far 
as  we  can  take  cognizance  of  It  As  we  have 
seen,  the  Revised  Codes  did  not  abn^ate 
the  common-law  doctrine,  but,  on  the  con- 
trary, perpetuated  it. 

It  follows  from  what  we  have  said  that  the 
plaintiff  wholly  failed  to  sustain  his  title. 
The  district  court  Is  directed  to  vacate  tbe 
Judgment  entered,  and  to  enter  a  Judgment 
dlamiaslng  this  action.    All  ooncnr. 


BRYNJOLFSON  v.  OSTHUS  et  al. 

(Supreme  Court  of  North  Dakota.   May  5, 
IdOS.) 

CORPORATION  —  INSOLVBNCT  —  RECBIVBR  — 
KFFHCT  OF  APPOINTMENT— COLLATERAL  AT- 
TACK—NOTE—EVIDENCE OF  OWNaRSHIP^ 
MORTGAQE— ASSIGNMENT. 

1.  The  appointment  of  a  receiver  for  an  In- 
solvent  corporation  has  tbe  iegs.)  effect  of  sus- 
pending its  right  to  exercise  its  corporate  fiioc* 
tions.  und  thereafter  the  officers  of  such  insol- 
vent corporation  are  without  authority  to  maki 
valid  tranKfera  of  the  corporate  assets. 

2.  Upon  the  appointmant  of  a  receiver  tor,tm 
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to  the  recelra,  as  an  officer  of  the  court,  tor 
the  ose  aod  benefit  of  ita  creditors. 

3.  Au  order  appointing  a  receiver,  made  hj 
a  court  having  jarisdiction  of  the  person  and 
aabject-matter,  cannot  be  attacked  collaterally. 

4.  The  introduction  in  evidence  hj  plaintiff 
of  a  negotiable  promissory  note,  properly  in- 
dorsed, establishes  prima  fade  nls  ownership 
tiiereof. 

5.  In  this  state  a  transfer  of  a  prmnlssory 
note  carries  with  it  a  mortgage  securing  it, 
and  In  an  actloa  to  foreclose  the  mortgage  the 
want  of  a  formal  written  assignment  ouC  the 
mortgage  will  not  defeat  the  foreclosure  action. 

6.  In  an  action  to  foreclose  a  real  estate  mort- 
gage securing  a  promissory  note  payable  to  the 
Bank  of  Minot,  which  said  note  was  purchased 
by  the  plaintiff  from  the  receiver  of  that  cor- 
poration, and  In  which  plaintiff's  ownership 
Of  the  note  Is  placed  in  Inine,  it  is  held  that  the 
title  of  the  note  secured  by  said  mortgage  pass- 
ed from  said  bank  to  the  receiver  npon  hie  ap- 
pointment, and,  by  a  subsequent  sale  of  the 
assets  of  the  defunct  corporation,  to  this  plain- 
tiff. Beld,  fnrtber,  that  a  certain  warrant 
deed  of  the  land  covered  by  the  mortgage,  ex- 
ecuted by  the  president  of  the  corporation  be- 
fore ita  insolvency,  but  delivered  after  its  in- 
solvency,  did  not  operate  as  an  equitable  assign- 
ment of  the  mortgage,  for  the  reason  that,  when 
the  delivery  of  the  deed  occurred,  the  title  to 
the  note  had  already  passed  to  the  receiver, 
and  for  the  further  reason  that  at  that  time  the 
president  of  the  defunct  bank  had  no  anthority 
to  make  snch  delivery. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court.  Ramser  Omin- 
ty;  John  F.  Oowan.  Judge. 

Action  by  B.  8.  Brj^ijoUBon  agBlnst  An- 
drew Ostlini  and  others.  Judgment  tor 
plaintiff.  Defendants  appeal.  Affirmed. 

M.  H.  Brennan,  for  appellants.  Newman, 
Spalding  &  Stambaugb,  for  respondent. 

YOUNG,  C.  J.  This  is  an  action  to  fore- 
close a  mortgage  upon  160  acres  of  land  sit- 
uated In  Ramsey  county.  The  mortgage  was 
executed  and  delivered  by  Andrew  Osthus 
to  the  Bank  of  MInot  on  January  25,  1888, 
and  was  given  to  secure  bis  promissory  note 
for  5997,  of  even  date  therewith,  payable  to 
said  bank,  which  said  note,  by  its  terms,  be- 
came due  on  January  25,  1S93.  The  plain- 
tiff rests  his  claim  of  ownership  of  the  note 
upon  a  purchase  of  all  the  assets  of  the  Bank 
of  MInot  from  the  receiver.  The  complaint, 
In  addition  to  the  usual  averments  of  a  fore- 
closure complaint,  avers  that  "the  defendants, 
Andrew  Osthus,  Bank  of  MInot.  A.  B.  Gup- 
tlH  as  receiver  of  the  Bank  of  MInot,  Edgar 
Anderson,  T.  A.  Luros,  Hannah  Luros,  Ern- 
est Anderson,  Lorlna  Anderson  and  F.  C. 
Sherman,  have,  or  claim  to  have,  some  in- 
terest In  or  lien  upon  said  mortgaged  prem- 
ises, or  some  part  thereof,  which  Interest 
or  Hen  is  subsequent  and  Inferior  to  the  In- 
terest or  Hen  of  plaintiff's  said  mortgage." 
The  Bank  of  MInot,  the  original  mortgagee, 
and  F.  G.  Sherman,  who  appears  to  have 
owned  the  note  In  suit  at  one  time,  did  not 
answer.  It  Is  alleged  In  the  complaint,  and 
admitted  by  the  answers  filed  by  the  five 
contesting  defendants,  that  no  part  of  the 
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principal  or  iatawt  secured  by  the  motgage 
has  been  paid.  The  execution  and  delivery 
of  the  note  and  mortgage  are  also  admitted. 
The  fNmtesting  defendants  deny  that  the 
plaintiff  Is  the  owner  of  the  not^  and  claim 
that  the  title  thereof,  and  of  the  mortgage 
securing  It,  passed  from  the  Bank  of  Minot 
to  Ellsa  V.  Hoffman,  and  from  her  to  the 
defendants  Annie  Anderson  and  Hannah 
Loros,  through  an  equitable  assignment  The 
trial  court  gave  Judgment  In  favor  of  plain- 
tiff, as  prayed  for  In  his  complaint  The 
five  contesting  defendants,  above  named, 
have  appealed  from  the  Judgment,  and  As- 
mand  a  trial  de  novo  in  this  conrt 

With  ttie  oceptlons  to  be  hweaf^  noted, 
the  facts  upon  which  the  case  tnms  are  not 
in  dispute,  and  may  be  stated  as  follows:  On 
January  25,  1888,  Andrew  Osthus,  who  was 
then  the  owner  of  the  land  in  question,  gave 
the  mortgage  in  suit  to  the  Bank  of  Minot, 
and  the  same  was  duly  recorded  in  Book  I. 
page  12,  of  Mortgage  Records  of  Ramsey 
Connty.  On  Norember  8,  1888,  the  Bank  of 
Minot  transferred  the  note  to  F.  C.  Sherman, 
and  at  the  some  time  executed  and  delivered 
to  him  a  purported  assignment  of  the  mort- 
gage. In  which  no  assignor  was  named.  Oa 
Febma^  8,  18B2,  the  said  F.  Ol  Shomu 
transferred  the  note  back  to  the  Bank  of 
MInot,  and  executed  and  delivered  to  It  a 
purported  assignment.  In  which  the  mortgage 
attempted  to  be  assligned  was  described  as 
being  recorded  in  Bo<^  K  of  Mortgages,  p. 
276,  277.  Instead  of  in  Book  I,  at  page  12. 
Thereafter  the  Bank  of  Minot  attempted  to 
foreclose  the  mortgage,  under  power 
of  sale  contained  therein,  by  advertisement: 
and  at  the  sale,  on  the  26th  day  of  April. 
1802,  the  land  was  strock  off  to  said  bsnk. 
and  a  sheriff's  certificate  Issoed  to  it,  and 
on  September  18,  1894.  a  sheriff's  deed  was 
issued  on  said  sale  to  said  bank.  Subse- 
quent to  the  sale,  and  prior  to  the  las  nance  of 
the  sheriff's  deed,  to  wit,  on  June  7,  1893. 
the  Bank  of  Minot  became  bw^Trat;  and 
on  the  laatrnamed  date  E.  SL  Lewis  was  ap- 
pointed receiver  thereof  by  the  district  conrt 
of  Cass  connty  In  an  actitm  pending  in  that 
court.  In  December  of  that  year,  Lewis  wai 
succeeded  by  A.  B.  Gnptill  as  receiver.  In 
February.  1^98,  the  district  conrt  of  Cass 
couu^  made  an  order  anthorlalns  the  sale 
of  the  asseto  of  the  said  insirivent  bank,  awl 
on  the  14th  of  that  month  all  of  the  assets 
were  sold  to  the  plaintiff,  and  hereafter  the 
sale  WAS  confirmed  by  the  court  In  8^;>tem- 
ber,  1898,  the  plaintiff  In  this  action  hi- 
Btltuted  an  action  In  the  district  court  of 
Ramsey  comity  to  recover  the  pOBseasIon  of 
the  land  covered  by  the  mor^ge,  alleghig 
that  he  waa  the  ownw  thereof;  resting  his 
claim  of  titie  and  right  of  posscsahm  upon  t 
warranty  deed  executed  and  delivered  to  Um 
by  A.  B.  Ouptill  the  receiver.  In  that  action 
Edgar  Anderson.  T.  A.  Luroa,  Hannah  Luroi, 
and  Annie  A§d^|3n^toig)Q«|;^th  the  es- 
ceptlon  of  Andrew  ustnns,  tKe  aole  contest- 
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log  defendants  In  this  actloD,  were  made  de- 
fendants. Tbe  trial  court  beld  tbat  the  fore- 
closure of  tbe  mortgage  by  the  Bank  of 
Iflnot  was  Invalid,  aa  well  as  the  idierUTfl 
certificate  and  sherUTs  deed  issued  on  said 
foreclosnre  sale,  and  that  conseqnently  the 
receiver  of  said  bank  bad  no  title  to  the 
land  to  convey,  and  entered  judgment  dis- 
missing the  plaintiff's  action.  So  far,  there- 
fore, as  the  four  defendants  who  were  par- 
ties to  that  actkm  are  concerned,  tbe  In- 
ralldlty  of  that  foreclosure  la  res  Judicata, 
and  the  nwrtgage  must  be  held,  as  to  them, 
to  have  had  the  status  of  an  nnforeclosed 
mortgage  at  the  date  when  the  Bank  of 
UlDot  became  Insolvent  and  the  receiver  was 
appointed. 

It  Is  plaintiirB  contention  that  the  title 
tnd  the  r^ht  of  possession  of  this  note 
passed  to  the  receiver  from  the  bank  upon 
his  appointment,  and  that  through  the  sub- 
■eqnent  sale  by  the  receiver  to  him  be  be- 
came the  owner  thereof.  The  defendants' 
contention  Is  that  tbe  note  and  mortgage 
were  not  owned  by  the  bank  at  the  date  of 
Its  Insolvency,  but  that  said  bank,  through 
Its  president,  had  transferred  the  s^me  to 
Siza  y.  Hoffman  prior  to  the  appointment 
of  the  receiver,  and  that  thereafter  the  said 
Ellxa  V.  Hoffman  transferred  the  same  to 
the  defendants  Annie  Anderson  and  Hannah 
Lnros.  This  contention  of  defendants  rests 
upon  the  following  facts:  On  April  22,  1893, 
vhich'  was  prior  to  tbe  appointment  of  a 
receiver,  the  bank  of  Mlnot,  through  its  presi- 
dent, K  A.  Mears,  executed  a  warranty  deed 
of  tbe  laud  in  Question,  with  the  name  of 
the  grantee  In  blank.  The  evidence  dis- 
doscs  that  this  deed  thereafter  came  Into 
the  possession  of  Bllza  Y.  Hoffman;  that  In 
1897  she  executed  and  delivered  a  quitclaim 
deed  of  the  premises  to  tbe  defendants  Annie 
Anderson  and  Hannah  Lnros,  for  a  con- 
sideration of  ¥25,  and  at  the  same  time  tbe 
deed  from  tbe  Bank  of  Minot,  which  had 
for  some  time  prior  thereto  been  In  her  pos- 
session, was  also  delivered  to  the  defendants, 
tnd  the  name  of  Bllza  V.  Hoffman  was  in- 
serted as  grantee,  and  both  deeds  were  placed 
of  record. 

It  la  imdoul)tedl7  true,  as  counsel  for  de- 
fendants contends,  that  a  sale  under  a  void 
toreclosure  of  a  real  estate  mortgage  has  the 
effect  of  assigning  the  mortgage  attempted 
to  be  foreclosed  to  the  purchaser  at  the  fore- 
closnre sale.  Salvage  v.  Haydock,  68  N.  H. 
4ftl,  44  Atl.  696;  Smltbson  Land  Co.  v.  Brautl- 
pta,  16  Wash.  174,  47  Pac.  434;  Anderson  v. 
Minnesota  Loan  &  Trust  Co..  GS  Minn.  401, 
71  N.  W.  66S;  StUlman  v.  Rosenberg  (Iowa) 
78  N,  W.  018;  Sawyers  v.  Baker,  77  Ala.  461; 
Johnson  v.  Sandhoff  (Minn.)  14  N.  W.  889; 
Hogers  v.  Benton  (Minn.)  38  N.  W.  765; 
Qrosvmor  v.  Day,  1  Clarke,  Oh.  109;  Hoffman 
T.  Harrington,  33  Mich.  892;  Gilbert  v.  Cool- 
er. Walk.  Ch.  (Mich.)  494;  Stalllngs  v.  Thomas 
(Ark.)  IS  8.  W.  184.  It  Is  also  tme  that  the 
«neittl«i  and  delivery  of  a  deed  by  tbe  par- 


cliaser  at  the  void  foreclosnre  sale  to  a  third 
person,  according  to  a  number  of  cases,  has 
the  efTect  of  assigning  the  mortgage  to  the 
grantee.  Whether  the  doctrine  goes  further, 
and  sustains  tbe  view  that  all  subsequent 
grantees  acquire  tbe  ownership  of  the  mort- 
gage successively  by  virtue  of  their  deeds— 
and  ttiat  Is  this  case— we  need  not  dlBCura 
or  determine.  In  this  case  it  Is  entirely  clear, 
we  think,  that  Eliza  V.  Hoffman  never  was 
tbe  owner  of  the  note  and  mortgage  In  suit, 
bj  virtue  of  an  equitable  assignment,  pur- 
chase, or  otherwise.  If  she  was  not,  then, 
of  course,  her  deed  to  tbe  defendants  could 
not,  in  any  event,  operate  as  an  equitable 
assignment  of  the  note  and  mortgage.  That 
she  did  not  own  the  note  and  mortgage, 
and  that  she  never  acquired  them  under  ine 
alleged  deed  from  the  Bank  of  Minot,  Is,  we 
think,  entirely  clear.  The  entire  contention 
that  they  passed  to  her  Is  Imaed  upon  the 
fact  that  B.  A.  Mears,  as  president  of  the 
Bank  of  Mlnot,  on  April  22,  1893.  which  was 
before  the  appointment  of  a  receiver,  and 
at  a  time  when  the  officers  of  tbe  bank 
bad  control  of  Its  assets,  and  when  it  stiH 
had  the  right  to  exercise  Its  corporate  func- 
tions, executed  the  warranty  deed  which  was 
delivered  to  the  defendants  In  1807,  and  in 
which  the  name  of  Eliza  Y.  Hoffman  was 
then  inserted  as  grantee.  We  have  no  hesi- 
tation in  concluding,  under,  tbe  nndlt^ted 
evidence  In  tbls  case,  that  this  deed  never 
became  operative  for  any  purpose  whatever, 
for  the  reason  that  It  was  not  delivered  by 
the  grantor,  the  Bank  of  Mlnot,  and  therefore 
did  not  become  effective.  The  only  evidence 
as  t6  the  delivery  of  the  deed  Is  given  by 
Bliza  V.  Hoffman,  the  alleged  grantee.  Her 
testimony  la  to  tbe  effect  that  tbe  Mortgage, 
Bank  &  Investment  Company,  a  corporation 
operated  by  B.  A.  Mears,  owed  her  the  sum 
of  $400.  Prior  to  the  Insolvency  of  the  Bank 
of  Mlnot,  W.  B.  Mears,  who  was  connected 
with  that  corporation,  delivered  to  her  a 
number  of  crop  contracts  to  secure  said  in- 
debtedness. Her  tesHniony  Is  that  this  deed 
was  not  among  the  papers  so  delivered,  and 
that  it  was  not  delivered  to  her  prior  to  the 
appointment  of  the  receiver;  that,  after  tbe 
appointment  of  the  receiver,  B.  A.  Mears 
delivered  to  her  a  bundle  of  papers,  which 
she  deposited  In  the  bank  for  safe-keeping; 
that  this  deed  might  have  been  among  these 
papers.  Her  first  positive  knowledge  that 
It  was  In  her  possesion  was  In  1897,  which 
was  four  years  subsequent  to  tbe  appoint- 
ment of  a  receiver.  Her  testimony  Is  posi- 
tive that  she  did  not  receive  It  prior  to  tbe  re- 
ceivership. It  should  require  no  argument 
to  show  that  tbe  delivery  of  the  deed  to  ber 
by  E.  A.  Mears  subsequent  to  tbe  appoint- 
ment of  a  receiver  was  of  no  effect  The 
Bank  of  Mlnot,  the  grantor,  was  then  In  tbe 
bands  of  a  receiver,  and  Its  officers  were 
stripped  of  authority  to  make  a  dellvary,  and 
not  only  did  the  appointment  ^6f^^j»^n?r 
deprive  tbe  officers  of^^l^S^SWd^o^ 
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to  do  uny  farther  acts  wliich  would  affect  the 
corporation  or  its  property,  but  It  had  the 
further  eftect  of  transferring  the  title  and 
right  of  possesaloD  of  all  the  property  of  the 
bank  to  the  receiver.  The  appointment  of 
a  receiver  of  an  Insolvent  corporation  oper- 
ates aa  a  au^ensiou  of  its  corporate  func- 
tions, and  of  all  authority  over  its  property 
and  effects.  High  on  Receivers  (3d  Ed.)  8 
290:  LInville  v.  Hadden  (Md.)  41  AU.  1097, 
43  L.  R.  A.  222.  Further,  the  title  and  right 
of  possesion  of  all  property  of  the  Insolvent 
corporation,  both  real  and  personal,  passed 
to  the  receiver,  aa  the  otUcer  of  the  court 
appointing  him,  for  the  use  and  benefit  of 
the  creditors  of  the  Insolvent.  Section  5406, 
Hev.  Codes;  Atty.  Gen.  v.  Ins.  Co.,  100  N. 
Y.  279.  3  N.  E.  193;  Morgan  v.  R.  Co.,  10 
Paige,  290,  40  Am.  Dec.  244;  Atty.  Gen.  v. 
Ins.  Co.,  28  Hun,  360,  affirmed  in  98  N.  Y. 
G30;  Receivers  of  Corporations  (Gluck  & 
Becker)  c.  1,  {  5;  Osgood  v.  Maguire,  61  N. 
Y.  524;  High  on  Receivers,  |  130.  It  follows 
from  what  we  have  said  that  the  note  and 
mortgage,  which  the  evidence  shows  were 
owned  by  the  Bank  of  Minot,  were  not 
transferred  to  Eliza  V.  Hoffman  by  the  ilears 
deed,  but  that  they  did  in  fact  pass  by  opera- 
tion of  law  to  the  receiver,  Lewis,  and  that 
plaintiff  became,  and  now  Is,  the  owner 
thereof,  under  his  purchase  from  Guptlll, 
Lewis'  successor  In  the  receirersliip. 

The  defendants  also  urge  in  this  court  that 
the  plaintiff  has  not  established  the  assign- 
ment of  the  mortgage  to  him  by  the  receiver 
by  competent  proof.  The  original  assign- 
ment was  not  Introduced  in  evidence.  The 
plaintiff  relied  entirely  upon  the  record  of 
the  assignment,  which  was  introduced  over 
defendants'  objection  that  It  was  not.  the 
best  evidence,  and  that  no  foundation  had 
been  laid  for  Its  Introduction.  Whether 
secondary  evidence  was  admissible,  under 
chapter  145,  p.  189,  Laws  1901,  we  need  not 
determine.  The  plaintiff  established  by  com- 
petent evidence  the  purchase  of  all  the  assets 
of  the  bank  from  the  receiver,  and  the  ap- 
proval of  the  sale  by  the  court,  and,  as  we 
have  seen,  this  note  constituted  a  part  of  the 
assets.  The  note  was  delivered  by  the  plain- 
tiff to  his  attorneys  in  1899.  and  was  offer- 
ed in  evidence  by  them.  F.  C.  Sherman, 
who  at  one  time  owned  the  note,  was  made 
defendant,  and  made  default;  and  this  is  true 
also  of  the  Bank  of  Minot,  the  original  payee. 
Its  possession  and  production  in  evidence 
was  prima  facie  evidence  of  the  plaintiff's 
title  and  ownership.  Section  812,  Daniel 
on  Neg.  Instruments,  and  cases  cited.  Xo 
evidence  whatever  was  offered  to  overcome 
this  prima  facie  showing.  It  was  entirely 
unnecessary  to  prove  a  formal  written  as- 
signment of  the  mortgage.  Plaintiff  was  en- 
titled to  maintain  the  present  foreclosure  ac- 
tion, even  without  a  formal  written  assign- 
ment. The  mort.cjipe  was  merely  an  Incident 
of  the  debt,  and  followed  It.  The  rule  stated 
by  Wlltsle  on  Mortgage  Fweclosure,  mt  sec- 


tion 347,  is  thnt  "In  those  states  where  the 
transfer  of  a  note  carries  with  it  the  security 
collateral  thereto,  in  an  action  by  an  ai- 
signee  to  foreclose  the  mortgage  securing  t 
note  transferred  to  him,  the  defendant  can- 
not set  up  as  a  defense  the  want  of  a  formal 
assignment  of  the  mortgage."  Jackson  v. 
Blodget,  5  Cow.  202,  205;  Jackson  v.  Wlilard, 
4  Johns.  41,  43;  Rice  v.  Cribb,  12  Wis.  179. 

It  was  suggested  by  defendants'  counsel 
on  oral  argument  tliat  inasmuch  as  the  de- 
fendant Andrew  Osthus  was  not  a  party  to 
the  former  action,  In  which  the  foreclosure 
by  the  Bank  of  Minot  was  adjudged  void, 
he  iB  not  twund  by  that  judgment,  and  that 
be  can  therefore  Insist  In  this  action  that 
the  former  foreclosure  was  valid,  and  that 
the  note  secured  by  this  mortgage  was  in  fact 
paid  by  that  foreclosure.  It  mnst  be  ad- 
mitted that  the  defendant  la  not  concluded 
by  that  judgment,  and  that  this  defense  was 
available  to  him,  had  he  elected  to  Interpose 
it.  He  has  not  done  so,  however.  It  Is  not 
pleaded.  Neltlier  has  the  defendant  Osthu9 
brought  Into  the  record  any  evidence  from 
which  we  could,  even  If  this  defense  were 
pleaded,  judicially  determine  that  the  former 
foreclosure  was  valid.  The  pleadings  do  not 
present  this  Issue.  The  complaint  alleges 
that  the  forma  foreclosure  sale  was  adjudg- 
ed void.  Osthus'  answer  specifically  admiu 
this  allegation,  and  nowhere  In  his  answer 
does  be  allege  that  the  debt  secured  by  the 
mortgage  in  suit  was  discharged  by  payment, 
foreclosure,  or  otherwise.  On  the  contrary, 
he  rests  his  defense  upon  a  denial  of  plaln- 
tifTs  ownership  of  the  note.  There  Is  there- 
fore no  foundation  either  in  the  pleadings 
or  in  the  evidence  upon  which  to  rest  de- 
fendants' contention  tJtiat  the  former  fwe- 
closure  was  in  fact  valid  and  satiafied  the 
note  in  suit. 

The  defendants  also  attack  the  plalntifTs 
ownership  of  the  note,  by  claiming  that  the 
entire  receivership  proceedings  through  which 
the  plaintiff  obtained  title  to  the  note  -were 
Told,  for  the  reason,  as  they  allege,  that  the 
action  wherein  the  receiver  was  appointed 
was  collusive.  This  qu^tlon  Is  not  before 
us.  The  jurisdiction  of  the  coort  which  ap- 
pointed the  receiver  to  make  the  appointment 
and  to  order  and  confirm  the  sale  of  the 
assets  Is  not,  and  cannot  be,  challenged.  The 
court  had  jurisdiction  of  the  persons  and  the 
subject-matter,  and  the  validity  of  Ita  ordns 
in  the  receivership  proceedings.  Including  the 
order  appointing  the  receiver,  authorizing  the 
sale  of  the  assets,  and  approval  of  the  snnie. 
cannot  be  attacked  in  this  collateral  n-n,v. 
High  on  Rec.  $  39a;  1  Black  on  Judg.  ||  2ii- 
246,  and  cases  cited. 

The  defendants  T.  A.  Luros  and  Edgar  An- 
derson also  relied  In  the  district  court  upon 
a  tax  deed  Issued  to  tliem  by  the  county 
auditor  of  Ramsey  county  on  July  18,  189k 
This  deed  was  held  void  by  the  trial  court, 
and  the  appdlitnts  do  Jiot  contend  In  this 
court  that  the  «l^ee«iitt:iA^4d^^tlUa  psr- 
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Ucular,  80  Qiat  It  need  not  be  fortbor  refer- 
red ta 

For  the  reasons  stated,  we  have  reached 
ttie  coDClnslon  that  the  Jndgmeiit  rendered 
and  entered  by  the  district  court  should  In  all 
things  be  afflrmed,  and  it  Is  ao  ordered-  Ail 
concur. 


McLECM>  et  aL  v.  LINCOLN  MSDIGAL 
COLLEGE  OF  COTNBB  UNIVEB- 
SITT et  aL 
(Snpzeme  Coort  of  Nebraska.   July  S,  190S.) 

C0RPORATZON8-CHARACTBR  —  EDUCATIONAL 
INSTITtJTB— POWERS— SALB  OF  ASSETS. 

1.  The  character  ot  a  corporation  la  deter- 
ndned  from  its  articles  ot  Incorporation  and  the 
statute  aatboristng  its  fMrmation. 

2.  The  fact  that  an  edncatioQal  Inetitntlon 
mar  acquire  and  convey  property  neceseary  to 
the  accomplishment  of  ibi  object,  and  may 
diarge  tninon  for  Instmctkm,  does  not  render 
it  an  IncoivomtioD  for  the  pecuniary  benefit  ot 
its  members. 

3.  Evidence  namined,  and  held  safflcient  to 
rastain  the  Judgment  of  the  trial  court. 

(Syllabus  by  the  Court.) 

Commlsstonejn*  Opinion.  Bepartmrat  Na 
1  Appeal  from  District  Court.  Lancaster 
Comity;  Frost,  Judge. 

Action  by  Julfna  H.  McLeod  and  others 
against  the  Lincoln  Medical  College  of  Got- 
ner  UniT««Ity  and  others.  Judgment  for  de- 
fendants, and  plalntiCFs  appeal.  Affirmed. 

C.  S.  Kalnbolt,  Norval  Bros.,  and  Mockett 
&  Polk,  tor  appellants.  Tlbbets  Bros.,  Morey 
&  Anderson,  and  Robert  Byan,  for  appellees. 

OLDHAM,  a  The  Lincoln  Medical  Col- 
lege of  Cotner  University  was  organized  and 
Incorporated  In  1896  under  the  provisions  of 
section  15.  c.  16.  Comp.  St  1901.  The  object 
of  the  corporation  set  forth  in  its  articles  was 
to  "carry  on  the  medical  department  of  Cot- 
ner University  In  the  city  of  Lincoln,  Lan- 
caster county,  Nebraska,  and  to  establish 
■chools  of  dentistry  and  pharmacy  In  con- 
nection therewith."  The  oi^anizatlon  had  a 
theoretical  capital  stock  of  ¥50,000,  of  which 
15,000  was  treated  as  having  beoi  folly  paid 
at  the  time  of  the  incorporation  of  the 
acbooL  It  appears,  however,  from  the  tei^tl- 
mouy  contained  in  the  bill  of  exceptions,  that 
the  school  was  Incorporated  by  a  number  of 
physicians,  who  were  allied  with  the  school 
of  medidne  known  as  the  "eclectic  school"; 
that  as  a  matter  of  fact,  no  part  of  the  capi- 
tal stock  was  actually  paid  up  at  the  time 
the  articles  of  incorporation  were  filed,  but 
that  each  of  tbe  inoorporators  and  stock- 
holders of  the  institution  undertook  and 
agreed  to  lecture  and  give  instruction  to  the 
students  of  the  school  at  the  rate  of  $6  per 
hour,  $1  of  which  was  to  be  paid  fn  cash  and 
S5  In  stock.  The  dollar  Uiat  was  to  be  paid 
ia  cash  was  procured  by  dcUvwIng  scholar- 
ships of  tbe  value  of  $126  to  each  Instructor 
vben  he  bad  earned  that  amount,  and  p^ 
mitting  him  to  sell  tbe  same  to  the  students. 


Consequently,  under  this  arrangement,  the 
amount  of  the  capital  stock  owned  by  eacb 
of  the  faculty  of  the  institution  stood  for  so 
many  hours'  service  as  lecturer  and  instruc- 
tor in  the  Institution  at  the  rate  of  $5  per 
hour.  The  aCtaira  of  the  Institution  were 
conducted  In  this  manner  until  11)01,  at  which 
time  three  of  the  Instructors  and  stockholders 
of  the  instltutlob  seem  to  tiave  apostatized 
from  some  doctrinal  points  of  tbe  faith 
taught  by  the  eclectic  school  of  medicine,  and 
to  have  become  impregnated  with  certain 
hnetlcal  theories  taught  by  the  allopatbic  or 
regular  school.  This  caused  trouble  and  dis- 
sension in  the  faculty,  and  as  tUe  result  two 
or  three  ot  the  professors  were  dropped  from 
the  roil  of  insti-uctora.  The  dissension  in- 
creased after  this  until  August,  1901,  when 
by  a  three-fourths  vote  of  tbe  board  of  di- 
rectors of  the  incorporation  it  was  dissolved. 
In  the  meantime  the  lincoln  Medical  College, 
a  new  corporation,  was  formed  under  the 
same  provisions  of  the  statute,  and  for  the 
same  purpose  as  tlut  of  the  original  corpora- 
tion. This  corporation  was  composed  of  all 
tlie  members  and  officers  of  tbe  original  cor- 
poration, except  the  three  dissenters.  When 
the  original  association  was  dissolved,  a  com- 
mittee was  appointed  by  tbe  board  of  di- 
rectors to  appraise  and  value  the  tangible  as- 
sets and  good  will  of  tbe  defunct  corporation. 
This  tbey  did,  and  valued  the  tangible  assets 
at  about  (1,400,  and  tbe  good  will  at  $500, 
and  by  a  unanimous  vote  of  the  board  of 
directors  transferred  these  assets  to  the  new 
corporation,  which  also  assumed  and  agreed 
to  give  Instruction  to  tbe  students  owning 
scholarships  purchased  from  the  old  Institu- 
tion. Tbe  new  corporation  entered  into  a 
contract  with  Cotner  University  to  continue 
Its  course  of  Instmction  as  an  adjunct  to  that 
Institution,  and  opened  Its  school  at  the 
usual  time  in  tbe  year  1901.  Thereafter  the 
plalntlfCs,  two  of  the  stockholders  of  the  orig- 
inal corporation,  instituted  this  action  against 
tbe  new  corporation  and  its  officers  and 
stockholders,  alle^g  that  the  transfer  of 
the  assets  and  good  will  of  tbe  original  cor- 
poration were  fraudulently  made  by  a  ma- 
jority of  the  officers  and  agents  of  such  cor- 
poration to  tbe  new  corporation,  of  which 
tbey  themselves  were  the  stockholders  and 
persons  beneBcIally  interested,  and  that  such 
transfer  was  made  for  an  Inadequate  con- 
sideration, and  for  the  fraudulent  purpose 
of  excluding  these  plaintiffs  from  participat- 
ing In  tbe  afCalrs  of  tbe  corporation,  and  for 
the  purpose  of  destroying  the  value  of  tbe 
stock  held  by  them.  They  asked  that  the 
sale  from  the  original  corporation  to  the  new 
corporation  be  set  aside,  that  a  receiver  be 
appointed  to  sell  the  tangible  assets  and  good 
will  of  tbe  original  corporation,  and  ttiat  tbe 
new  corporation  be  enjoined  and  restrained 
from  proceeding  to  give  Instruction  In  Cotner 
University  under  tbe  name  of  the  Lincoln 
Medical  College.  Defendant  JSeynolds«  an- 
other minority  stoclift^aWb^itjtaOgie  " 
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corpwatloD,  filed  a  cross-petltioD,  alleging 
snbstantlnlly  the  same  matters  set  ap  In 
plaintiffs'  petition,  and  Joined  In  their  prayer 
for  relief.  The  defendant  the  Lincoln  Medi- 
cal College,  and  the  Indiridua]  stockholders 
and  faculty  thereof,  filed  answers,  alleging 
that  the  transfer  from  the  original  corpora- 
tion to  the  new  corporation  was  made  in 
good  faith,  for  a  valuable  consideration,  hy  a 
three-fourths  vote  of  the  board  of  directors 
of  the  original  corporation;  that  such  trans- 
fer was  necessitated  because  of  a  conspiracy 
entered  into  by  plaintiffs  and  cross-petitioner, 
Reynolds,  for  the  purpose  of  defeating  the 
object  for  which  the  original  corporation  was 
instituted.  Twenty-one  students  of  the  Instl- 
tutloD,  who  had  purchased  scholarships  from 
the  original  corporation,  filed  a  cross-petition 
on  their  own  behalf  and  on  behalf  of  40  oth* 
en  similarly  situated,  alleging  that  they  had 
purchased  scholarships  which  entitled  them 
to  a  four-years  course  of  instruction  while 
the  plaintiffs  and  croas-petltloner,  Reynolds, 
were  stockholders  of  the  original  corporation, 
and  that  the  new  corporation  was  performing 
the  conditions  of  the  contract  entered  into 
by  the  old  corporation  with  them,  and  giv- 
ing them  proper  and  orthodox  instruction, 
and  also  alleging  that  It  would  work  an  Ir- 
reparable injury  upon  them  if  piaintlllfs'  pe- 
tition were  granted,  and  the  Lincoln  Medical 
College  was  restrained  from  giving  them -fur- 
ther instruction.  On  issues  thus  joined  the 
trial  conrt  found  the  transfer  from  the  old 
to  the  new  corporation  was  made  in  perfect 
good  faith,  and  for  an  adequate  considera- 
tion, and  dismissed  the  petition  of  plaintiffs 
and  of  cross-petitioner,  Reynolds,  and  from 
this  order  and  judgment  an  appeal  is  taken 
to  this  court 

The  character  of  a  corporation  Is  deter- 
mined from  Its  articles  of  Incorporation  and 
the  statute  authorizing  its  formation.  In 
this  case  it  Is  apparent  from  both  the  arti- 
cles of  Incorporation  and  the  provisions  of 
section  15,  c.  16,  supra,  that  this  organiza- 
tion is  an  educational,  and  not  a  "business" 
or  "trading  corporation"  for  the  pecuniary 
profit  of  Its  members.  While  incorporated 
educational  Institutions  may  be  authorized 
to  hold  all  kinds  of  property  acquired  by 
purchase,  donation,  devise,  or  otherwise,  and 
to  convey  the  same  at  their  pleasure,  they 
may  only  do  this  for  the  purpose  of  accom- 
plishing the  legitimate  ends  of  the  corpora- 
tion, and  the  fact  that  such  an  Institution 
may  charge  tuition  for  instruction  does  not 
change  its  nature,  and  make  it  an  incorpora- 
tion for  pecuniary  benefit.  1  Clark  Sc  Mar- 
shall, Private  Corporations,  p.  84;  Santa 
Clara  Academy  v.  Sullivan,  116  111.  375,  6  N. 
E.  183,  56  Am.  Rep.  770.  It  would,  there- 
fore, follow  that  the  transfer  of  the  assets 
from  the  old  to  the  new  corporation  in  the 
Instant  case,  and  also  the  cbani;e  of  the 
name  of  the  school,  was  not  a  departure  In 
any  sense  from  the  original  Intent  and  pur- 
pose of  the  old  organization.    In  fact,  the 


power  to  make  such  a  change,  when  done  in 
good  faith,  is  anticipated  and  auttioilKd 
by  section  172,  c.  16,  Comp.  St  1901. 

An  examination  of  the  testimouy  of  the 
physicians  and  instructors  connected  witli 
each  of  the  institutions,  as  well  as  a  com- 
parison of  the  articles  of  incorporation  ol 
each,  show  that  the  new  Is  but  a  reincama- 
tlOD  of  the  old;  the  only  change  being  thai 
extra  precautions  have  been  taken  In  the 
by-laws  of  the  new  to  protect  Its  faculty 
from  the  Invasion  of  the  schismatics  and 
heretics  to  Its  established  medical  faith.  No 
question  Is  raised  In  this  case  as  to  the 
rights  of  plaintiffs  to  exchange  their  propor 
tlonate  share  of  stock  In  the  original  cor- 
poration for  a  like  share  of  capital  stocA  of 
the  new  oi^anization.  They  have  not  asked 
for  the  enforcement  of  this  right,  if  it  does 
exist  It  is  virtually  conceded  that  the  tang- 
ible property  of  the  old  institution  was  sold 
to  the  new  for  Its  actual  cash  value.  The 
only  contention  Is  that  the  good  will  of  the 
old  Institution  should  have  brought  a  greater 
price  than  $50a  Without  determining  wheth- 
er or  not  tile  good  will  of  a  corporation  of 
tills  character  should  be  treated  as  a  com- 
mercial asset,  it  Is  sufiadent  to  say  that  all 
the  testimony  showed  that  the  InstltutloD 
had  t>een  run  at  a  loss  to  its  Incorporators 
and  stockholders,  vrith  the  exception  of  sncb 
benefit  as  they  received  from  their  associs- 
tion  and  Investigation  of  scientific  questions 
In  connection  with  their  students.  Hence,  if 
the  good  will  of  this  institution  was  treated 
as  an  asset,  its  commercial  value  would  have 
to  be  Indicated  by  a  minus  quantity. 

Prom  a  careful  examination  of  the  entire 
record,  we  are  fully  satisfied  with  the  judg- 
ment and  findings  of  the  learned  trial  court 
and  we  therefore  recommend  that  tbe  Judg- 
ment be  affirmed. 

AMES  and  HASTINGS,  Od.  concnr.- 

PER  CURIAM.  For  the  reasons  stated  hi 
the  foregoing  opinion,  the  Judgment  of  tbe 
district  court  la  affirmed. 


VAN  STOO  T.  STATB. 
(Supreme  Court  of  Nebraska.  Joly  8,  190B-) 

CRIMINAL    LAW  —  TARIANOB  —  PRmJHINABT 

EXAMINATION  —  LARCBNT  —  BVIDBKCE— IN- 
STRUCTIONS—DEFUTT  SHERIFF— DISQUALI- 
FICATION. 

1.  When  it  apiiearR  that  the  charge  hi  the  com- 
plaint is  Bubttantlftlly  the  same  as  that  set 
forth  in  tbe  inforaiation,  a  plea  of  a  want  of  a 
preliminary  examination,  or  a  variance  bet^t'eeo 
the  complaint  and  the  information,  ia  unavail- 
ing. Hockenbergar  v.  State,  OS  H.  W.  1037, 
49  Neb.  707. 

2.  An  iuformatlon  charging  a  pereon  vitfa 
larceny  cnnuot  be  said  to  be  bad  for  dupUcitj 
or  uncertainty  becauae,  after  alleging  the  fe- 
lonious taking  of  the  property  charged  to  have 
been  stoleii,  it  ia  specifirally  allegM  that  mch 
feionioua  takins  .was  '*it)ithf^heiJ(£^  to  un- 
lawfully and  MiSliKmdj^Sdnven^be'  same  to 
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hia  own  nie  aealnst  th«  frill  of  the  mid  Ji 
W.  HcNeU"  (Uie  owner). 

3.  Tbe  fact  that  property  allexed  to  have  been 
stoleo  was  taken  without  the  conaent  of  the 
owner  may  be  inferred  from  circunutaDces 
shown  In  eridence.  as  well  aa  by  direct  testi* 
mony  that  none  was  giTen. 

4.  An  instruction  which,  in  subetance,  advlaes 
the  jury  that  the  presumption  of  innocence  re- 
maios  with  the  accused  till  by  competent  eri- 
dence  the  sUte  eetabliBhea  KuHt  beyond  a  rea- 
sonable doubt,  is  not  subject  to  tbe  objection 
tbut  the  burden  of  proof  Is  thereby  sLifted  to 
the  defendant. 

9.  BuUngs  of  tile  trial  court  on  eertala  In- 
structions giren  and  refused  examined,  and 
found  without  prejudicial  error. 

6.  Te^imony  admitted  over  objections  on  tbe 
ground  of  bdng  too  remote  held  properly  ad- 
mitted. 

7.  A  deputy  sheriff  was  a  material  witness 
for  the  state  in  a  criminal  prosecution  for  lar> 
ceny.  He  also  had  charge  of  the  jut7  during 
its  deliberations.  Held,  that  the  fact  of  his 
having  been  called  as  a  witness  would  not  of 
Itself  disqualify  him  from  spring  in  the  latter 
mentioned  capacity. 

8.  EJridence  examined,  and  Md  saffldent  to 
support  a  rerdict  of  guilty.  «■  toond  far  tb» 
jury. 

(Syllabu  br  the  CourU 

Error  to  District  Ooort,  Kearney  County; 
Adanw,  Judge. 

Alfred  Van  Syce  was  convictod  of  larceny, 
and  bring!  error.  Affirmed. 

Hagoe  &  Anderbery,  tor  plaintiff  In  error. 
F.  N.  Prout,  Atty.  Gen.,  Noirls  Brown,  Dep. 
At^.  Oen.,  and  Lewis  O.  Paolaon,  for  the 
State. 

HOtXIOHB,  J.  The  defendant  was  tried 
for  and  adjudged  guilty  of  the  larceny  of 
money  of  the  Talae  of  fSO.  By  these  pro- 
ceedings he  seeks  to  reverse  the  judgment 
pronounced  against  him,  and  one  of  the  er- 
rors assigned  la  that  the  court  should  have 
sustained  his  plea  In  abatement  on  the 
ground  that  be  was  given  no  preliminary  ex- 
amination on  the  charge  of  which  be  was 
found  guilty.  This  contention  Is  based  sole- 
ly on  the  fact,  as  disclosed  by  tbe  record, 
that  the  Information  In  the  district  court  sets 
forth  with  more  fullness  and  specifically  by 
the  use  of  additional  verbiage  some  of  the 
elements  of  the  crime  charged.  It  does  not 
appear  that  a  different  offense  was  charged, 
nor  can  It  be  said  that  no  crime  was  charged 
In  tlie  complaint  on  which  the  preliminary 
hearing  was  based.  Tlie  complaint  filed  be- 
fore the  examining  magistrate  charged  that 
the  defendant  "then  and  there  did  then  and 
there  unlawfully  and  feloniously  take,  steal, 
and  carry  away  a  certain  sum  of  money,  to 
wit,  the  sum  of  $75,  being  lawful  money  of 
the  United  States,  and  of  tbe  value  of  $75, 
being  the  property  of  Jesse  W.  McNeil;  the 
said  money  being  In  bills  of  denominations 
unknown  to  affiant"  etc.  The  Information 
on  which  defendant  was  tried  and  to  which 
the  plea  of  abatement  was  Interposed  con- 
tains tbe  identical  language  quoted,  and  add- 
ed thereto,  after  tbe  word  affiant  the  fol- 

1 1:  flea  Lareany,  vol.  tl,  GsnL  Dig.  I  US. 


loving:  "Then  and  then,  irith  the  intent 
to  nulawfnlly  and  felonlonsly  convert  the 
aame  to  hfa  own  use,  against  the  will  of  the 
said  JesH  W.  McNeil."  It  cannot  be  doubt- 
ed that  the  craai^int  on  which  the  prellmlo- 
ary  hearing  wu  based  chafed  not  only 
■nbatantlally,  but  almoat  in  the  Identical  lan- 
guage, the  same  crime  for  which  the  defend- 
ant was  tried  In  the  dlatrlct  conrt  Tbe  fil- 
ing of  the  complaint  and  tbe  hearings  bad 
thoKander  appear  to  have  been  In  strict 
compliance  with  tbe  itatoto  regarding  pre- 
liminary examfnationa  of  persons  accused  of 
crime  before  they  are  proceeded  against  by 
infonnatlfm  in  the  district  ooort  Oowon  r. 
State,  22  Neb.  S19,  8D  N.  W.  405;  Hocken- 
berger  t.  State,  48  Neb.  706,  68  X.  W.  IQBJ. 
The  complaint  before  the  examining  magis- 
trate charged  tbe  crime  mbstantlally  in  the 
language  of  the  statute,  and  disclosed  all 
essential  foots  neoesaary  to  conatltnta  the 
crime  of  which  the  defendant  was  accused, 
and  cfumot  be  said  to  be  so  defecttre  aa  eren 
to  reqnlte  an  amendment;  and  tor  atronger 
reascms  It  cannot  be  said  to  charge  no  crime 
at  all,  or  one  dlfftrent  frmn  that  for  which 
the  accnsed  was  tried.  Martin  t.  State 
(Neb.)  88  N.  W.  1«1;  Rema  t.  State,  52  Neb; 
876.  72  N.  W.  4T4;  CaMsem  t.  State,  56  Neb. 
487,  76  N.  W.  1066.  The  plea  In  abatement 
was  property  ovenrnled. 

In  this  connectlott  It  is  further  contended 
Oiflt  a  motion  to  quash  and  a  demurrer  to 
the  Information  which  were  interposed  in 
the  dlatrict  court  abould  have  been  sustained 
because  of  the  alleged  doplldty  in  the  In- 
formatlMt  by  reason  of  the  added  allega- 
tion in  charging  the  crime  in  the  district 
court  which  we  have  quoted.  All  that  was 
done  by  the  change  adrerted  to  was,  as  has 
been  said,  to  state  wUh  more  fullness  and 
i^edflcally  the  essential  Ingredients  consti- 
tuting the  crime;  that  is,  the  unlawful  and 
criminal  Intent  of  the  tak»  of  tbe  property 
alleged  to  have  bem  steden  to  permanently 
deprive  the  owner  of  bis  property  against  hla 
will,  and  convert  It  to  the  use  of  the  taker. 
But  one  offense  Is  charged  In  the  informal 
tion,  and  in  the  charging  there  la  no  such 
uncertainty  or  diqillclty  as  to  render  the  in- 
formation vnlnerabte  to  a  motion  to  quash 
or  to  a  demurrer,  and  no  error  waa  com- 
mitted in  overruling  each  of  tbe  pleas  thus 
Interposed. 

An  instruction  was  given  the  Jury  which 
was  excepted  to  on  the  ground  that  It  per- 
mitted the  finding  of  nonconsent  on  the  part 
of  the  owner  to  the  taking  of  the  property 
alleged  to  have  been  stolen  from  circum- 
stances shown  in  evidence,  and  not  by  any 
direct  proof.  The  Instruction  was  proper. 
The  owner.  It  was  shown,  was  at  the  time 
lying  on  his  death  bed.  and  wholly  uncon- 
scious of  what  was  passing  around  him.  As 
was  said  in  Welgrefe  v.  State  (Neb.)  92  N. 
W.  Wl:  "All  the  circumstances  surrounding 
the  all^^  larceny  were  Jncdnslateshiitih  n 
taking  with  the  com^Whk^S&SFana 
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want  of  consent  m&y  be  Inferred  from  cir- 
cumstances shown  In  evidence  as  well  as  by 
direct  testimony  that  none  was  given."  See, 
also,  Rema  v.  State,  supra. 

An  Instruction  which  told  the  Jury  In  sub- 
stance that  the  burden  of  proving  the  de- 
fendant's guilt  beyond  a  reasonable'  doubt 
rested  upon  the  state  throughout  the  entire 
trial,  and  that  the  presumption  of  Innocence 
should  be  indulged  in  at  all  times  during  the 
deliberations  of  the  Jury  unless  overcome 
by  competent  evidence  on  the  part  of  the 
state  to  satisfy  them  beyond  a  reasonable 
doubt  of  the  defendant's  guilt  Is  excepted  to 
because,  as  alleged.  It  results  in  a  shifting 
of  the  burden  of  proof.  The  position  is  un- 
tenable. The  instruction  does  nothing  more 
than  to  advise  the  jury  that  the  presumption 
of  Innocence  remains  with  the  accused  tm 
by  com[>etent  evidence  the  state  establishes 
his  guilt  beyond  a  reasonable  doubt. 

Some  other  instructions  are  excepted  to  be- 
cause of  the  giving  or  refusing  to  give  the 
same.  An  examination  of  the  rulings  com- 
plained of  satisfies  us  that  no  prejudicial  er^ 
ror  Is  disclosed  by  the  record  relative  thereta 

One  witness  was  permitted  to  trstlfy  over 
objections  that  on  Thursday  or  Friday  pre- 
ceding the  Sunday  night  when  it  was  alleged 
the  offense  was  committed  he  had  given  to 
the  person  from  whom  the  larceny  was  com- 
mitted f 20  or  $26  In  bills,  and  that  the  owner 
had,  at  the  time,  $40  or  $50  in  bills  in  addi- 
tion thereto,  all  of  which  were  placed  in  a 
pocket  memorandum  book  belonging  to  the 
owner,  and  in  which  he  kept  his  money. 
The  evidence  was  offered  for  the  purpose  of 
proving  the  amount  of  money  in  the  posses- 
sion of  the  owner  which  was  alleged  to  have 
been  stolen,  and  was  objected  to  as  too  re- 
mote. The  circumstances  shown  in  evidence 
as  to  the  movements  of  the  owner  after  the 
Incident  testified  to,  and  the  nearness  in 
time  between  the  two  transactions,  satisfies 
UB  that  the  eyldence  was  admissible,  and 
tliat  the  court  properly  oTcrmled  the  objec- 
tion on  the  ground  stated. 

Because  a  deputy  sheriff,  who  had  charge 
of  the  Jury  during  their  deliberations,  had 
also  l>een  a  material  witness  on  behalf  of 
the  prosecution,  It  is  claimed  that  this  situa- 
tion resulted  in  prejudice  to  the  substantial 
rights  of  the  defendant.  This  contention.  If 
we  understand  counsel,  is  upon  the  theory 
that  the  officer  was  not,  because  of  bis  hav- 
ing been  a  witness  for  the  state,  wholly  dis- 
interested, and  was  not  a  proper  person  to 
bare  charge  of  the  Jury,  and  that  the  jury 
may  have  been  subjected  to  baneful  Influ- 
ences interfering  with  a  free  and  untram- 
meled  deliberation  of  the  evidence  in  the 
case.  Tho-e  is  no  charge,  and  no  evidence 
to  support  a  charge,  of  any  actual  miscon- 
duct by  the  officer  who  had  charge  of  the 
jury,  or  of  any  prejudice  to  the  defendant 
by  reason  thereof.  Such  beinp  true.  It  can- 
not be  said  that  the  verdict  is  vitiated,  or 
that  ttisxe  has  been  a  miscarriage  of  justice, 


by  reason  of  the  fact  that  the  officer  having 
cliarge  of  the  Jury  during  its  delit>erations 
was  a  material  witness  for  the  prosecution. 
State  T.  Wart,  51  Iowa,  5S9,  2  N.  W.  405; 
State  T.  Bailey,  32  Kan.  Si,  3  Pac.  7i39: 
Jenkins  V.  State,  41  Tex.  128;  Ned  t.  State, 
33  Miss.  301;  Galney  v.  People,  97  111.  270, 
37  Am.  Rep.  109. 

Lastly,  it  is  contended  that  the  evidence 
is  Insufficient  to  prove  the  crime  charged. 
We  are  of  the  opinion  the  verdict  of  the  Jury 
cannot  rightfully  be  Interfered  with  <Hi  the 
ground  that  It  Is  unsupported  by  the  evi- 
dence. Willie  there  is  no  positive  evidence 
that  the  money  found  in  the  possession  of 
the  accused  soon  after  the  alleged  commis- 
sion of  the  crime  was  the  identical  money 
belonging  to  and  In  possession  of  Qie  ownar 
immediately  prior  thereto,  the  circumstances, 
and  there  are  many  of  an  incriminating  char- 
acter, all  tend  to  prove  that  the  owner  did 
possess  the  money  in  currency  and  bank  bills 
of  tbe  amount  testified  to  by  one  or  more 
witnesses;  that  he  kept  It  in  a  memorandum 
I>ocketbook  found  In  the  possession  of  the  ac- 
coaed;  that  the  accused  had  no  money,  or 
but  a  small  amount,  prior  to  the  alleged 
theft;  and  that  bis  explanationa  as  to  bow 
he  came  in  tmsseaslon  of  the  money  found  on 
his  person  soon  after,  and  how  he  became 
possessed  of  the  owner's  pocketbook.  w«re 
so  unsatisfactory,  and  at  variance  with  other 
credible  testimony,  as  to  warrant  rejection 
by  the  Jury,  and  Justify  the  conclusion  which 
they  evidently  reached.  The  evldrace,  we 
think,  warrants  a  finding  that  the  defendant 
while  attending  the  owner  in  bis  last  sick- 
ness, and  when  none  others  were  present,  ab- 
stracted the  pocketbook  and  the  money  In  It 
from  the  pocket  of  his  coat,  which  was  liang- 
Ing  on  tbe  wall  of  the  room  in  which  he  was 
lying  at  the  time,  and  that  tbe  book  con- 
tained the  amount  of  money  tbe  accused  was 
found  guilty  of  stealing,  and  that  the  money 
found  on  his  person  at  the  time  of  his  arrest 
was  In  fact  a  part  of  tbe  maatif  be  wu  diar- 
ged  with  having  stolen. 

The  evidence  Is  sufficient  to  suppwt  the 
verdict,  and,  there  appearing  no  error  In  tbe 
record  of  the  trial,  the  Judgment  of  convic- 
tion should  be,  and  accordingly  is,  affirmed. 


BAUER  et  ol.  r.  TATLOB. 
(Supreme  Goart  of  Nebraska.  Jnly  S«  1003.) 

ACnON  POR  RENT— RECOUPMENT  BY  TBNANT 
— HVIDKNCB. 

1.  A  lessee  who  has  been  Induced '  by  tbe 
fraudulent  representations  of  the  lessor  to  enter 
into  a  lease  may,  in  an  action  by  tbe  londloril 
for  rent,  recoup  the  amount  of  the  dsma^'fis 
suffered  by  him  by  reason  of  the  frani!. 

2.  Where  a  written  contract  made  the  basis 
of  an  action  ia  imi>eached  by  pnmer  [pleadings 
on  the  ground  that  it  was  procnrea  by  the  fniod 
of  tlie  plaintiff,  evidence  Is  admissible  in  sup- 
port of  the  fraudulent  representations  alleged. 
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3.  Fraud  most  be  Bpedflcally  alleged  and  tbe 
fraudDleot  motire  charged  in  the  answer;  oth- 
erwise the  answer  viU  be  insafQcient  to  lay 
the  basis  for  the  introduction  of  testimony. 

4.  RnlingB  of  tbe  trifU  court  npon  the  ez- 
dmion  of  teatimonr  cumlneid.  and  AeM  not 

KTOr. 

Orauiiinloiiar^  Opinion.  Depirtment  Na 
L  Bmr  to  District  Oonrt,  DonfflM  OonntT; 
EiteUe,  Jiidg& 

"Not  to  be  offldnlly  teported." 

Acthm  by  Bldiud  Tajim  against  Henry 
L.  Baner  and  others.  Jndigment  for  plsto- 
tUT.  and  defendants  bring  error.  AflOrmed. 

B.  N.  Robertson,  for  plalnttlTs  In  error.  W. 
A.  Bftonders,  for  defendant  In  error. 

KIBKPATBICK,  a  This  is  an  error  pro- 
ceeding brought  by  Henry  L.  Bauer  and 
Perry,  Bauer  &  Bonis,  a  copartnership,  to 
obtain  a  reversal  of  a  judgment  of  the  dis- 
trict court  of  Douglas  county  rendered 
against  them  and  in  favor  of  Richard  Tay- 
lor, defendant  In  error.  The  aotlon  was 
brought  to  recover  rent  alleged  to  be  due  and 
unpaid  for  the  period  of  three  months  npon 
t  lease  ^ven  upon  certain  premises  sltnated 
In  tbe  dty  of  Pbllad^pbla.  Fa.  The  pe- 
tition alleged  the  execntlon  of  the  lease  by 
plaintiffs  In  error,  by  the  terms  of  wblch 
they  agreed  to  pay  as  rent  for  tbe  premises 
the  som  of  990  per  month,  payable  in  ad- 
vance; fbat  the  rent  for  three  months  re- 
mained unpaid  and  was  dne.  A  copy  of  the 
lease  was  attached  to  and  made  part  of  tbe 
petition.  The  material  portlou  of  the  an- 
swer are  In  the  lan^age  following:  "De- 
fendants aver  that  prior  to  the  rignlng  of 
the  said  lease  the  said  idalntlfl  falsely  repre- 
sented to  these  defendants  that  tbe  premtsss 
described  In  the  said  written  lease  were  In 
good  condition,  and  were  in  a  condition 
iDltablet  fit,  and  proper  for  carrying  on  the 
boRlness  of  dealing  in  butter,  eggs,  and  pro- 
visions, and  in  the  preparation  of  bnttn  and 
other  like  provlslona  for  the  market,  and 
also  represented  to  tbe  defendants  that  tbe 
residenee  portion  itf  akIA  ^eoolsea  was  In 
good  condition  to  afford  tenantabls,  habit* 
able,  comfortalrie,  and  safe  living  apartments 
fir  the  said  defendant  Banw  and  ftmily, 
and  tbe  defendants  relied  npon  the  said 
r^tesnitatlonB  of  the  idalntlfl  in  negotiating 
for  tbe  lease  npon  said  premises.  Defoid- 
ants  farther  aver  that  at  tbe  time  they  slgn- 
td  said  lease  tiie  said  plaintiff  orally  again 
amred  the  dtfendants  that  the  said  repre- 
KDtatlons  as  to  the  premises  being  In  good 
ooDdltton  ware  tme  in  all  reqiects,  and  at 
the  Hme,  and  in  eraslderatlon  of  tbe  rignlng 
of  said  lease,  then  and  th«»  vertmlly  prom- 
ised and  agreed  wHh  tbe  defendants  that  If 
there  were  any  defects  In  said  premises,  or 
in  its  eqnlpment  or  appurtenances,  be,  the 
MM  ^aintiff,  waaU  remove  aadb  defects 
homedlstely,  and  j^ce  said  premlsa  in 
good  condition,  and  suitable  and  fit  for  the 
purpose  for  whidi  the  Oefendanta  desired  to 
aae  them.   Defendants  allege  that  the  said 


x^vesentatlons  so  made  to  the  defendants 
were  false,  and  that  Ihe  plaintiff  failed, 
neglected,  and  refused  to  carry  out  and  per- 
form his  said  agreement  to  place  said  prem- 
ises In  repair  and  remove  tbe  defects  exist- 
ing thweln  at  the  time  of  the  Klgnlng  of  said 
lease.  Defendants  aver  that  the  only  means 
of  heating  Uie  said  premises  was  by  a  fur- 
nace located  in  the  basement  of  the  building, 
and  the  pipes  In  said  furnace  were  so  de- 
fectively axTonged  that  no  heat  conid  be 
conveyed  from  said  furnace  to  tbe  working 
room,  or  room  where  .the  butter  and  other 
provisions  wne  prepared  tor  tbe  market, 
and  wHhoot  beat  In  ssid  room  It  was  Impos- 
sible for  the  defmdanto  to  use  Om  room. 
Said  furnace  vras  also  defective  In  that  It 
was  worn  out  snd  to  a  dilapidated  condition. 
It  had  ndther  grate  uta  Itolngs,  and  It  would 
not  heat  ^ther  the  business  portion  of  the 
premises  to  make  them  fit  to  carry  on  busi- 
ness, nor  tbe  residence  portion  of  the  prem- 
ises to  make  tiiat  part  fit  and  ssfe  for  the 
family  to  live  to;  and,  wtaen  flre  was  lighted 
In  said  fonuce,  coal  gas  constantly  escaped 
ther^tom,  filling  the  entire  premises,  and 
especially  the  residence  portion  thereof,  to 
snch  an  extent  as  to  render  the  place  dan- 
gerous to  life.  That  the  rai^  to  tbe  kitchen 
was  broken  down  and  would  not  work;  the 
back  portkin  of  tbe  resldenee  was  to  s  di- 
lapidated condition,  and  was  unsafe  for  a 
perscm  to  go  npon.  Defendanto  aver  that 
sborfly  after  algning  tike  said  lease  they 
pointed  out  to  platotlff  the  defecto  to  said 
premises,  and  the  dangerous  condition  there- 
of, and  requested  him  to  remove  the  defects 
and  repair  the  premises,  ao  as  to  render  them 
suitable  tor  business  and  ssfe  and  comfort- 
aUe  for  habitation;  that  platotiff  agato  and 
at  several  times  thereafter  promised  to  carry 
out  tbe  said  agreement  as  aforesaid,  but 
never  did  so.**  The  lease  contains  no  repre- 
sentatims  or  warranties  as  to  the  tenant- 
able  condition  of  the  premises  demised,  and 
no  provisions  requiring  the  landlord  to  re- 
pair. It  la  disclosed  by  the  evidence  that 
pUilntllh  In  error  occnpled  the  premises  for 
a  period  of  three  months,  and  paid  the  rent 
for  the  portion  of  time  occupied  to  accwd- 
ance  with  the  terms  of  the  lease;  that  they 
then  vacated  the  jMremlsM;  and  this  action 
is  for  tbe  purpose  of  recovering  the  rent  for 
the  Isst  three  months  of  tbe  lease  term,  dor- 
tog  which  tbe  premises  remained  unoccupied. 
The  trial  oonrt  excluded  practically  all  of 
the  evidence  offered  by  i^alntifls  to  error, 
and  Instructed  the  jury  to  bring  in  a  ver^ 
diet  for  defendant  to  error  for  the  amoont 
claimed  In  the  petition.  The  errors  urged 
are  the  exdnslott  of  this  evidence  and  tbe 
peremptory  direction  to  the  jury. 

By  wltoesses,  plaintiffs  In  error  offered  to 
prove:  That  Henry  I*  Bauer,  acting  for 
himself  and  the  other  plaintiffs  In  error,  car- 
ried on  the  n^tiations  Iea<Usg  up  to  the 

execution  <>«  Imed|J&^Qle 
premises  consisted  of  a  three4to  O 
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bulIdlDg,  wltb  stor^oom  below;  the  two  up- 
per stories  being  constructed  as  a  flat  for 
resldeDce  purposes.  That  the  lower  story 
had  a  partition  extending  across  It;  tlie  front 
part  to  be  used  as  a  storeroom,  and  tUe  back 
part  as  a  Workroom.  That  It  was  to  be  used 
to  carry  on  the  butter,  egg,  and  produce  busi- 
ness. That  the  agent,  as  an  Indncemrat  to 
the  ^ecutlon  of  the  lease,  falsely  represent- 
ed that  the  building  was  In  all  respects  suit- 
able for  the  purpose  contemplated;  that  tbe 
upper  stories  were  In  all  respects  suitable 
and  desirable  for  r^idence  purposes;  that 
the  building  was  heated  by  means  of  a  hot- 
afi  furnace  sltnated  In  the  cellar,  which  fur- 
nace was  In  good  condition  and  suitable  for 
tbe  purpose  intended;  that  the  furnace  would 
furnish  the  necessary  heat  for  carrying  on 
the  business  of  making  and  preparing  butter 
for  the  market;  that  it  furnished  sufQclent 
heet  to  make  the  two  upper  stories  habitable 
and  comfortable  as  a  residence.  That  all  of 
these  representations  were  relied  upon  by 
plaintlCts  In  error  and  were  false.  That  the 
furnace  was  worn  out  and  worthless.  That 
It  would  furnish  no  heat  for  tbe  workroom  or 
the  living  rooms.  That,  when  an  attempt 
was  made  to  use  the  furnace,  it  allowed  coal 
gas  to  escape  into  the  living  rooms  to  such 
an  extent  that  Bauer  and  other  members  of 
his  family  were  made  sick  and  confined  to 
their  beds.  That  the  llviug  rooms  could  not 
be  heated,  and  were  wholly  uninhabitable. 
That  defendant  In  error  had  further  repre- 
sented and  agreed  that,  if  there  were  dis- 
covered any  defects  In  the  premises  which  in- 
terfered with  the  comfortable  use  and  en- 
joyment, upon  notice  he  would  Immediately 
make  repairs  and  remedy  the  defects  found 
to  exist.  That  plalntlCTs  In  error  Immediate- 
ly notified  him  of  the  condition  of  the  prem- 
ises, and  that  they  were  unsuitable.  That, 
on  the  occasion  of  each  payment  of  rent,  de- 
fendant in  error  was  notified  of  the  condi- 
tion of  tbe  premises,  and  that  the  members 
of  the  Bauer  family  were  made  sick  by  the 
condition  of  the  bulldlog,'  and  that  plalntifts 
In  error  would  be  obliged  to  vacate  the  build- 
ing unless  the  defects  complained  of  were 
remedied.  And  that  defendant  In  etrcM-  re- 
peatedly promised  and  agreed  to  make  the 
repairs,  but  failed  to  do  so.  In  consequence 
of  which  failure  plaintiffs  In  error  vacated 
the  premises.  The  evidence  further  disclos- 
es that  plaintiff  in  error  Bauer  went  upon 
the  premises,  but  at  the  time  he  went  into 
the  cellar  it  was  so  dark  that  he  could  not 
make  a  thorough  examination.  It  Is  also  dis- 
closed that  defendant  In  error  did  make  some 
repairs,  expending  the  sum  of  $10  in  repair- 
ing the  furnace;  but  it  appears  that  the  fur- 
nace was  old  and  worn  out,  and  could  not  be 
put  In  repair.  All  of  this  testimony  was  re- 
jected by  tbe  trial  court,  apparently  upon  the 
theory  that  It  was  an  attempt  to  vary  the 
terms  of  a  written  lease  by  parol. 

Defendant  in  emw  relies  upon  the  rule 
that,  all  prior  or  •onteronecaneous  negotia- 


tions being  merged  in  tbe  written  Insl 
ment,  plaintiffs  In  error  cannot  be  permit 
to  Introduce  evidence  tending  to  vary,  m( 
fy,  or  contradict  the  writing.  It  Is  also  c 
tended  that  the  rule  Is  firmly  and  universe 
established  that.  In  the  absence  of  any  stl 
latlon  In  the  lease  to  that  effect,  tbe  landl 
will  not  be  required  to  make  necessary 
pairs.  Many  cases  are  cited  to  support  b 
of  these  propositions,  and  they  may  be 
mitted  to  be  sound,  the  question  being  as 
their  appllcablli^  to  the  issues  presented 
the  pleadings  in  the  case  at  bar.  Coonsel 
plaintiffs  In  error,  in  reply  brief,  seeka 
distinguish  the  cases  cited  In  support  of 

[  rules  Invoked  by  defendant  in  error;  and, 
we  understand  his  contention,  it  is  tt 
wliere  the  lessee  has  been  Induced  by  fn 
to  enter  Into  the  contract,  the  fraud  will  g 
a  right  of  rescission  to  the  lessee.  If  si 
rigbt  has  not  t>een  waived,  and  that  if, 
reason  of  the  fraud,  the  lessee  has  been 
duced  to  move  upon  the  premises,  he  m 
upon  discovery  of  the  fraud,  move  out  agi 
and  set  up  the  fraud  as  a  defense  to 
lessor's  action  for  reut.  We  are  inclined 
the  view,  sustainable  upon  authority,  that 
the  lease  was  procured  by  fraud  of 
lessor,  the  lessee  may  rescind  upon  disc 
ery  of  the  fraud.  He  may  abandon  the  pr< 
Isea,  and  decline  to  pay  the  rent  cover 
the  unexpired  lease  period.  This  is  no1 
contradiction  of  the  rule  Inhibiting  the  vai 
tlon  or  modification  of  a  written  agreemc 
Wh^e  tbe  defense  interposed  diallenges 
validity  of  the  writing,  tt  is,  we  think,  < 
mentary  that  there  is  no  ratoppel.  Wolfe 
Arott,  109  Pa.  473,  1  AU.  333;  Pryor  v.  I 
ter  (Super.  Buff.)  1  N.  T.  Bupp.  774;  Id. 
Y.)  29  N.  E.  123;  Barr  v.  Kimball,  43  N 
766,  62  N.  W.  196.  The  cases  cited  by  pU 
tiffs  In  error  go  to  sustain  this  role.  Pr; 
V.  Foster  holds  that  a  tenant  induced  to  le 
premises  by  reason  of  the  false  repreaei 
tlons  of  the  landlord  as  to  the  heating 
peclty  of  a  furnace  does  not,  by  payment 
the  rent,  waive  the  rigbt  to  sue  for  dama^ 
In  Wolfe  V.  Arott  an  affidavit  of  defense 
a  claim  for  rent,  setting  f<»-th  that  the  la 
lord  falsely  represented  the  sanitary  cot 
tlon  of  the  dwelling  house  to  be  good,  i 
held  to  be  a  good  defense.  In  Myers  v.  B 
enbaek  (City  Gt.  N.  T.)  25  N.  T.  Supp.  G 
the  defendant,  in  an  action  on  the  lei 
pleaded  that  he  was  induced  to  sign 
lease  by  the  false  and  fraudulent  represec 
tlons  of  the  plaintiff  that  the  building  v 

!  fit  for  the  purpose  for  which  defendant  wl 
ed  to  use  It,  and  that  the  plaintiff  knew 
tbe  time  that  they  were  false,  and  that 
was  there  held  that  evidence  of  the  coot 
sations  and  representations  made  which  w 
the  Inducing  cause  were  admissible.  ^ 
think  the  cases  cited  sufficiently  dlstingn 
a  case  of  fraudulent  representations  Induti 
the  signing  of  a  lease  from  a  case  In  wh 
the  lessee  seeks  to  futenLUDpn  the  landli 
the  cost^^eri^^MO^^^^  when  he  1 
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failed  to  secure  the  Insertion  In  tbe  lease  of 
8  ijroYlsion  requiring  tbe  landlord  to  make 
tbe  repairs.  In  the  latter  case,  we  do  not 
doubt  that  If.  because  of  tbe  active  fraud 
of  the  landlord,  the  written  lease  failed  to 
show  tbe  actual  agreement  that  tbe  landlord 
sboald  make  the  repairs,  the  lessee,  having 
proparly  pleaded  such  fraud,  would  be  per- 
mitted to  recoup  bis  damages,  or.  If  forced 
to  remove  because  of  the  failure  to  repair, 
mold  be  entitled  to  defend  an  action  for 
rent  upon  that  ground.  However,  in  the  ab- 
seoce  of  any  pleading  of  fraud.  It  is  very 
manifest  that  the  rule  which  excludes  evi- 
dence to  contradict  the  writing  is  applicable, 
and  the  lease  must  then  be  permitted  to 
ipeak  alone.  Cleves  v.  WUlougbby,  7  HUl, 
83:  Beeves  v.  McComeskey  (Pa.)  32  Atl.  96. 

In  view  of  what  has  been  said,  does  the 
Uiwer  quoted  state  a  defense?  We  have 
•beady  concluded  that  fraud  In  procuring 
tbe  lease  is  a  sufflclent  defense,  but  the  suffi- 
ciency of  the  defense  must  be  tested,  not  by 
what  plaintiffs  In  error  offered  to  prove,  but 
by  their  answer.  Tbe  questioa  before  the 
trial  court  bdng  whether  the  evidence  offer- 
ed was  admissible  under  tbe  Issues  joined 
by  tbe  pleadings,  tbe  same  question  is  all 
that  we  can  now  constdw.  Originally  tbe  role 
adhered  to,  both  In  Ei^land  and  In  some  of 
tbe  states  of  our  own  country,  was  tbat 
fraud  consisted  in  making  a  representation 
of  fact  which  was  In  reality  untrue,  and  vp- 
OD  which  the  other  party  relied  to  bis  dam- 
age;  his  liability  not  depending  upon  his 
knowledge  or  Ignorance  of  its  falsity.  But 
at  this  day  it  is  clear  that  the  contrary  Is 
the  rale.  That  wblcta  makes  a  false  repre- 
smtatkm  fraudolent  In  law  Is  tbe  gaJlij 
knowledge— the  Intent  to  procure  an  advan- 
tage over  the  dber  party  by  deliberately 
or  carelee^y  pladng  Urn  under  a  misappre- 
hension of  the  fikCtB.  It  is  tbe  gnllty  knowl- 
•dge  which  la  ina^rabto  from  tbe  intent  to 
decdve.  Untrue  rqweaentatlona.  honestly 
made,  do  not  constitute  fraud  at  law.  Wake- 
man  T.  Dalley,  62  M.  T.  27, 10  Am.  Bep.  OSl; 
Marsb  t.  Falker,  40  N.  T.  S62,  566.  And  if 
tbe  scienter  Ja  a  part  of  the  defense,  and 
so  MSPDtlal  part  It  wonlA  aeem  to  follow 
that  no  defense  Is  stated  nnleea  the  scienter 
to  irteaded.  TUa  ooort.  In  Foley  t.  Holtry, 
48  N'eb.  187,  61 N.  W.  120.  baa  already  stated 
tbe  law  with  sufflclent  cleameas  and  oom- 
pleteneaa;  and  In  that  case  It  Is  said  that  it 
mast  be  allied  and  proved  what  representa- 
tloos  were  made,  tbat  ttaey  were  falae,  that 
they  were  believed  and  relied  upon  by  the 
other  parly,  and  ttiat  he  was  injured;  and  in 
tbe  opiidon  It  Ja  added:  "To  these  require- 
Muta  tbe  courts  formerly  added  another, 
to  wit  tbat  defendant  must  bave  known  the 
npreaentatlooa  vrere  folae.  A  more  accurate 
■tatemant.  In  Tlew  of  the  later  decisions, 
voold  be  that  tbe  defendant  must  either 
know  diat  tbe  representations  were  telse,  or 
rise  they  mnst  be  made,  without  knowledge, 
u  paaltiTe  atatementa  of  known  Cncta."  All 


of  the  evidence  sought  to  be  Introduced  by 
plaintiffs  In  error  would,  in  the  absence  of 
any  fraudulent  conduct  of  the  lessor  at  tbe 
time  of  ttie  signing  of  the  lease,  be  inadmis- 
sible. There  is  no  such  knowledge  on  the 
part  of  the  lessor  of  the  falsity  of  the  repre- 
sentations—no fraudulent  Intent— charged  la 
the  answer.  Barr  y.  Kimball,  supra,  relied 
on  by  plaintiffs  In  error.  Is  dlstlngi^hable 
from  the  case  at  bar.  The  answer  In  tbat 
case  distinctly  charged  that  the  false  repre- 
sentations upon  which  tbe  defendants  relied 
to  their  injiu*y  were  known  to  be  false  by 
tbe  plaintiff;  and  the  decision  is  placed  upon 
the  ground  that  the  evidence  was  sufflclent 
to  support  the  flndlog  that  the  representa- 
tions were  false,  "and  known  to  be  so  when 
made  by  the  party  making  them."  We  con- 
clude, therefore,  tbat  tbe  answer  was  Insut- 
flclent  to  admit  the  evidence  tendered,  and 
Bucb  evidence  was  properly  excluded.  In  Its 
absence,  there  is  no  question  made  as  to  the 
propriety  of  directing  a  verdict  for  plaintiff 
In  the  court  below. 

It  therefore  recommended  that  tbe  Judg- 
ment of  the  trial  court  be  afttrmed. 

DUFFIB  and  POUND,  Od.  concur. 

PER  CURIAM.  The  ctmcluslons  reached 
by  the  Commissioners  are  approved,  and.  It 
appearing  tbat  the  adoption  of  the  recom- 
mendations made  will  result  in  a  right  deci- 
sion of  the  cause,  it  Is  ordered  that  the  Judg- 
ment of  the  district  court  be  affirmed. 


PORTER  T.  DETRICK. 
(Supreme  Court  of  Nebraska.   Nov.  20, 1901.) 

BRROR— BILL  OF  EXCB)PnONS-ADTHBNTICA< 
TION. 

1.  Where  the  bill  of  exceptions  ia  not  authen- 
ticated by  a  proper  certificate  of  the  clerk,  this 
court  can  go  no  further  than  to  see  that  the 
judgment  appealed  from  Is  supported  by  the 
pleadings  In  the  case. 

Gommlsslonen^  Opinion.  Department  No. 
8.  Error  to  District  Court.  Kearney  County; 
Beall,  Judge. 

"Not  to  be  officially  reported." 

Action  by  Merrick  S.  Porter  against  BIram 
Dctrick.  Judgmmt  for  defendant,  and  plaln- 
tur  brings  error.  Affirmed. 

E.  C.  Dailey,  for  plaintiff  In  errw.  Ed, 
Adams,  for  defendant  in  error. 

DUFFIB,  C.  The  bill  of  exceptions  In  this 
case  Is  not  authenticated  by  tbe  certificate  of 
the  clerk,  and  cannot,  therefore,  be  consid- 
ered by  this  court  We  can  review  the  case 
no  further  than  to  see  that  the  pleadings  sup- 
port tbe  judgment  rendered. 

The  plaintiff  in  error  commenced  the  action 
to  recover  the  possession  of  certain  personal 
property  alleged  to  be  wrongfully  detained 
by  the  defendant  Tbe  answer  was  a  general 
denial  and  other  special  defenses. .  If  the.  de- 
■  pifflfrjbKJwvjOQ'Ql€  ■ 

T 1.  8m  Appe^  aod  Error,  vol.  I,  Cut  DIsQ  2701. 
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fmdant  bad  stood  on  tbe  special  defenses 
alone,  we  bare  DO  doubt  tbat  tbey  yrere  in- 
sufficient; but  the  general  denial  put  the 
plaintiff  to  tlte  proof  of  his  ilgbt  of  poeses- 
alon,  and  entitled  fbe  defendant  to  a  Judg- 
ment In  case  be  foiled  in  such  proof.  The 
court  and  jury  took  the  view  that  his  evi- 
dence vas  not  suffldeut  to  sostaln  his  claim, 
and,  as  there  la  no  proper  bill  of  exceptions 
b^re  us,  we  cannot  review  this  finding. 

We  recommend  the  aflkmance  of  the  Judg- 
ment 

ALBBBT  and  AHB^  Oa,  ooncur. 
Affirmed. 


WBNTZ  T.  MBTEB. 

{Bv^nmt  Court  of  Nebraska.  Nor.  20, 1901.) 

RECORD  ON  APPBAIi-OORRBCTIONS. 

1.  Except  upoD  direct  attack  bj  motion  as- 
BalUng  Its  sufficiency  or  accuracy,  a  transcript 
of  the  record  of  a  district  court,  transmitted  to 
this  court  on  error  or  appeal,  imports  absolute 
verity,  and  alleged  errors  and  ImperfectiooB 
therein  will  not  be  corrected  upon  the  oral 
representation  of  counsel  made  at  the  time  of 
the  submission  of  the  case. 

Oommfssloners*  Opinion.  Department  Ko. 
S.  Error  to  District  Court,  Blchardaon  Oonn- 
ty;  Stnll,  Judge. 

"Xot  to  be  officially  reported." 

Action  by  Fred  Meyer  a^inst  August 
Wentz.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.  Reversed. 

0.  F.  Reavls  and  Edwin  Falloon,  for  plain- 
tiff in  error.  F.  Martin,  for  defendant  In 
error. 

AMES,  0.  This  cause  comes  here  on  a 
petition  In  error,  and  was  submitted  ou  a 
brief,  without  oral  a^ument,  by  the  plaintiff 
In  error  alone.  One  of  tbe  errors  complained 
of  is  that  the  court  Instructed  the  Jury  that 
a  certain  matter  touching  the  controversy 
was  agi'eed  upon  bt^tween  the  parties,  but 
that  In  fact  there  is  no  admission  of  such  an 
agreement  in  the  pleading,  and  its  existence 
Is  one  of  the  matters  about  which  there  is 
a  conflict  in  the  evidence.  Tbe  record  sup- 
ports the  couteutlon  of  the  plaintiff  in  error, 
but  couusel  tor  the  defendant  In  error,  by 
permission,  made  a  statement,  at  the  time 
the  case  was  submitted  In  this  court,  to  the 
etTect  that  the  paragraph  complained  of  is 
mistakenly  Included  among  the  instructions, 
and  that  It  Is  In  fact  a  copy  of  a  stipulation 
made  by  the  parties  in  the  district  court 
before  the  case  was  submitted  to  the  Jury. 
There  are  Indications  In  the  record,  of  con- 
siderable weight,  which  tend  to  support  this 
representation,  but  we  think  we  are  bound 
by  the  explicit  statement  of  the  transcript 
that  the  paragraph  was  given  by  the  court, 
of  his  own  motion,  as  an  inatructlon  to  the 
Jury.  We  do  not  think  this  court  would  be 
Justified  in  not  only  striking  the  paragraph 


from  the  list  of  Instructions,  but  In  giving 
It  force  as  a  stipulation,  upon  tbe  oral  repre- 
sentation of  counsel  for  one  of  the  parties, 
made  in  tbe  absence  of  his  adversaries,  at 
the  time  of  the  submission  of  the  case.  A 
refusal  so  to  do  Is,  of  course,  no  reflection 
upon  the  credibility  of  counsel,  but  the  court, 
we  thmk,  is  without  power  to  adopt  snch  a 
course.  The  Imperfection  of  tbe  record,  if 
any,  sboold  have  been  corrected  1^  other 
means,  at  on  earllw  day.  In  its  present  con- 
dition it  imports  absolute  verity,  and  must 
recelTd  tbe  treatmoit  doe  to  tbat  character. 
So  treated,  the  error  complained  of  Is  ap- 
parent, and  a  reversal  Is  inevitable. 

We  recommend  tbat  the  Judgment  of  the 
district  coort  be  reversed  and  a  new  trial 
awarded. 

AJ^ERT  and  DUFFIH;  ca»  ctmcor. 
Beveraed. 


WHITWKLL  V.  JOHNSON. 
(Supreme  Court  of  Nebraska.  Nov.  20;  180L) 

BEST  AND  BBGONDART  SVIDBNCB. 

1.  Before  the  contents  of  a  lost  letter  can  be 
Introduced  in  evidence,  there  must  be  testimony 
of  its  loes,'  aud  also  testimony  tendiag  to  proTe 
the  handwriting,  or  that  it  came  from  the  al- 
leged writer  or  his  authorized  agent,  or  was 
received  in  due  course  of  mall  m  answer  to 
letters  previously  mailed  to  the  address  of  the 
alleged  writer. 

2.  Evidence  examined,  and  held  not  to  be  anffi- 
dent  identification  to  permit  the  contents  of 
the  letter  to  be  recrived  In  evidence^ 

Commissioners'  Opinion.  Department  No. 
1.  Error  to  District  Court,  Butler  County; 
Bates,  Judge. 

"Not  to  be  officially  reported." 

Action  by  James  Wbltwell  against  Harman 
Johnson,  Judgment  for  defendant,  and  plain- 
tiff brings  error.  Reversed. 

Arthur  J.  Bvans  and  W.  A.  Saunders,  for 
plaintiff  in  error.  Matt  Miller,  for  defendant 

in  error. 

DAY,  C.  This  case  was  tried  In  the  dis- 
trict court  of  Butier  county  upon  appeal  from 
a  Judgment  of  the  county  court  The  trial 
resulted  In  a  Judgment  In  favor  of  the  de- 
fendant, to  review  which  the  plaintiff  has 
brought  error  to  this  court  The  basis  of  the 
action  la  a  promissory  note  for  $4&0,  exe- 
cuted and  delivered  by  the  defendant  Bft^ 
mon  Johnson  to  one  John  Hawthorn,  and  by 
him  assigned  to  tbe  plaintiff  for  a  valuable 
consideration  before  maturity.  Tbe  record 
discloses  tbat  the  note  was  a  part  of  the 
purchase  price  of  two  valoable  horses,  oat 
of  which  was  a  registered  Clydesdale  stal- 
lion, purchased  by  the  defendant  tor  breeding 
purposes,  and  guarantied  by  the  seller.  Haw- 
thorn, as  a  reliable  foal  getter.  One  of  the 
conditions  of  the  sale  was  that  If  tbe  guar 
anty  should  fall,  tbe  note  wu  toit^  returned 
to  tbe  defend£li£ttizs3ati^^lMy^iMni8 
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and  undlepnted  that  the  borse  failed  to  meet 
the  reqairementa  of  the  guaranty. 

The  real  question  presented  upon  the  trial 
was  whether  the  plaintiff  was  an  Innocent 
pnrcbaser  of  the  note.  The  theory  upon 
which  the  case  was  tried  on  behalf  of  the 
defendant  was  that  plaintiff  was  in  fact  a 
part  owner  of  the  horses  at  the  time  of  the 
sale,  and  as  such  could  not  become  an  tnno- 
eent  purchaser  ot  the  note.  In  rapport  of 
this  contention  tbe  defendant,  orer  the  ob- 
jection of  tbe  plaintiff.  Introduced  the  con- 
tests of  a  lost  letter,  claimed  to  hare  been 
written  by  the  plaintiff  to  tbe  defendant 
prior  to  fbe  pnrebaBe  of  the  note  by  plain- 
tiff. In  which  plaintiff  made  Inquiries  respect- 
ing the  terms  of  the  sale  to  the  defendant 
by  Hawthorn  and  others,  and  In  which  he 
itated  tbat  he  had  an  Interest  In  the  horses. 
The  plaintiff  denied  baring  written  any  let- 
ter  to  the  defendant  The  evidence  tending 
to  establish  the  existence  of  tbe  letter  pre- 
liminary to  the  Introduction  of  secondary  evi- 
dence of  Its  contents  was  as  follows:  "After 
yon  pnrcbased  the  horse  and  mare  from  Haw- 
thorn, you  may  state  whether  or  not  you 
evCT  received  any  letters  from  James  Wblt- 
well,  tiie  plaintiff  In  this  action.  A.  I  did. 
Q.  How  did  you  receive  It?  A.  Well,  I  re- 
ceived It  In  an  envelope.  Q.  Through  the 
post  office?  A.  Tes,  sir;  through  the  post  of- 
fice:" BvideDce  was  also  Introduced  tending 
to  establish  the  loss  of  the  letter,  and  that 
nnsuccessful  search  had  been  made  for  it  in 
the  places  where  It  was  most  likely  to  be 
found.  No  attempt  was  made  to  show  that 
tbe  letter  was  In  the  handwriting  of  tbe 
plaintiff,  or  that  It  was  sent  by  bis  authority 
or  direction,  or  that  It  was  In  response  to  a 
letter  previously  vrrltten  to  blm.  The  only 
Identification  of  tbe  letter  was  the  declara- 
thm  of  tbe  defendant  tbat  he  received  It  from 
the  plaintiff,  and  on  cross-examination  it  was 
shown  tbat  his  statements  were  his  conclu- 
sions drawn  from  the  fact  that  the  name 
"James  Whltwell"  was  signed  to  the  letter. 
If  the  letter  Itself  had  been  offered  in  evi- 
iejice,  tt  would  have  been  Incompetent  until 
It  had  been  in  some  manner  identified  ns  the 
plalntUTa  letter;  and  the  same  rule  obtains 
where  an  Instmment  has  been  lost,  and  Its 
contents  Is  songht  to  be  shown.  In  our  opin- 
ion, tbe  identity  of  tbe  letter  was  not  suffi- 
ciently establlBhed  to  permit  of  the  Introduc- 
tion of  secondary  evidence  of  Its  contents. 
Tbe  mere  fact  that  It  was  signed  "James 
Whltwell"  would  not  of  Itself  create  the  pre- 
snmptlon  that  the  plaintiff  wrote  it.  In 
Oartrell  v.  Stafford,  12  Neb.  546,  11  N.  W. 
732,  41  Am.  Rep.  767,  the  rule  is  stated  as 
follows:  "When  a  contract  Is  sought  to  be 
proved  by  letters,  there  must  be  testimony 
tending  to  prove  the  handwriting,  or  tbat 
they  came  from  the  defendant  or  an  author- 
ised agent,  or  received  in  due  course  of  mall 
In  answer  to  letters  mailed  to  tbe  address  of 
the  alleged  writer."  The  introduction  of  tes- 
tinMHiy  of  the  contents  of  the  letter  was  1d- 
OBN.W.— 18 


competent,  and  highly  prejudicial  to  the 
plaintiff. 

It  Is  therefore  recommended  that  the  judg- 
ment be  reversed,  and  the  cauae  remanded  for 
further  proceedings. 

HASTINGS  and  KIRKPATRICK,  ca,  con- 
cur. 

BeroMd  and  reminded. 


OODDABD  V.  OITT  OP  LINCOLN. 

{Snpreme  Court  of  Nebraska.   July  S,  1906.) 

ICQNICIPAI.  CORPORATIONS— DEFECTIVB 
BTREET»-NOTICB  OF  DEFECT- 
CONSTITUTIONAL  LAW. 

1.  The  liability  of  a  city  for  Injuries  resolt- 
log  from  defective  streets  or  ridewalks  reets 
exclusively  upon  express  or  implied  provisions 
of  the  statute,  and  it  is  competent  for  the  Leg- 
islature to  limit  such  liability  or  remove  It  «- 
tirely. 

2.  Section  110.  art.  1,  c.  13n,  Gomp.  St.  1001, 
provides  that  cities  of  the  first  class  Bball  not 
be  liable  for  such  Injuries  unless  notice  in  writ- 
ing  of  the  defect  causing  the  Injury  shall  have 
been  filed  with  the  city  clerk  at  least  five  days 
before  the  injury  occurred.  In  an  action  to  re- 
cover of  a  city  for  such  injury,  fteld,  that  a  peti- 
tion failing  to  allege  the  filing  of  such  notice 
with  the  clerk  as  required  by  said  aecMon  Is 
fatally  defective. 

8.  The  guaianty  in  the  bill  of  rights  tbat 
every  person  shal]  have  a  remedy  by  due  course 
of  law  for  every  injury  done  him  in  bis  lands, 
goods,  person,  or  reputation  is  not  a  guaranty  of 
a  remedy  for  every  species  of  Injury  in  respect 
to  such  matters,  hut  only  for  such  as  result 
from  an  invasion  or  Infringement  of  a  legal 
right,  or  the  failure  to  discharge  a  legal  duty 
or  oblintton. 

4.  Where  a  duty  is  bnpoaed  by  the  Legisla- 
ture, tbat  body  may  qualify  and  limit  it,  and 
one  complaining  of  an  omission  to  discharge 
such  duty  will  not  be  heard  to  complain  of  tbe 
qualificotioni  and  limitations  accompanying  it. 

(Syllabns  by  the  Court) 

Commissioners*  Opinion.  Department  No. 
2.  Error  to  District  Court,  Lancaster  Coun- 
ty; Cornish,  Judge. 

Action  by  Isaac  N.  Goddard.  administrator, 
agnlnst  the  city  of  Lincoln.  Judgment  for 
defendant,  and  plaintiff  brings  error.  At- 
firmed. 

George  A.  Adams,  for  plaintiff  In  error. 
E.  a  Strode  and  D.  8.  Flaherty,  toe  detcsid- 
ant  In  error. 

ALBERT.  C.  The  plaintiff  filed  a  petition 
Bgninst  the  defendant,  which,  omitting  the 
formal  parts.  Is  as  follows:  "The  plaintiff 
complaining  of  the  defendant,  the  city  of 
Llutoln.  says:  <1)  That  tbe  defendant,  the 
city  of  Lincoln,  Is  a  corporation  organized 
and  acting  under  the  laws  in  the  state  of 
Xeliraska,  and  is  a  city  of  the  first  class. 
(2)  That  the  plaintiff,  Isaac  N,  (^oddard.  was 

on  the  day  of  May,  1901,  by  tbe  county 

court  of  Lancaster  county,  Nebraska,  ap- 
pointed administrator  of  the  estate  of  Acthir 
E.  Goddard.  drceasedoiiirjtecdi^AJnC^dwiffi 
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ct  Lancaster  and  'state  of  Nebraska,  Intes- 
tate, on  or  aboat  the  6th  day  of  May.  190L 
t3)  That  theretofore,  to  vrtt,  on  the  6tb  day 
of  May,  1901,  the  decedent,  Arthnr  B.  Qpd- 
dard,  being  that  of  the  age  of  15  years,  and 
unmarried,  was  passing  along  and  upon  the 
aidewalk  on  the  south  side  of  R  street;  In 
the  said  Lincoln,  Neb.,  between  Nineteenth 
and  Twentieth  streets  of  the  aatd  city,  and 
In  ^nt  of  lot  5,  block  8,  in  Klnn^'s  O  street 
addition  to  the  said  ci^  of  Lincoln,  Ne- 
braska, and  In  front  of  a  stcne  Imown  as 
1008  R  street,  at  which  point  the  said  side- 
walk was  at  said  time  badly  and  dangerous- 
ly oat  of  repair,  the  same  b^g  constmcted 
of  a  wooden  snbstance,  being  a  board  side- 
walk, constructed  originally  by  the  laying  ct 
wooden  stringers  lengthwise  along  said  side- 
walk, and  the  nailing  of  boards  crosswise  of 
said  stringers  atong  said  sidewalk  space;  that 
said  sidewalk  was  at  said  time  and  place^  to 
wit.  May  6. 1901,  and  In  front  of  lot  5.  block 
8,  Kinney's  O  street  acUlItion  to  said  city  of 
Llncohi,  Nebraska,  and  in  front  of  the  store 
building  known  as  1903  R  street.  In  said  city, 
badly  oat  of  repair,  the  boards  of  the  same 
and  on  the  same,  and  oonstltutiog  a  part  of 
the  same,  at  said  time  and  place,  being  loose 
and  lying  loose  aptm  said  stringers,  and  one 
or  two  boards  being  entirely  removed  there- 
firom.  80  as  ttiat  said  sidewalk  was  at  said 
time  and  place  In  an  unsafe  and  dangeroos 
condition,  and  had  been  In  anch  unsafe  and 
dangeroos  condition  for  a  long  time  prior 
thereto,  all  of  which  tbe  si^  city  of  Lincoln 
had  full  knowledge;  that  on  said  day  at  said 
place  the  said  decedent,  Arthur  E.  Ooddard, 
while  lawfully  and  rightfully  passing  along 
and  over  said  sidewalk,  without  any  fault  or 
negligence  of  his,  or  without  any  fault  or 
negligHice  of  the  plaintiff,  Isaac  N.  Goddard, 
stepped  into  the  hole  in  said  sidewalk,  and 
because  of  said  unsafe  condition  of  tbe  same, 
and  without  any  fault  of  his  or  his  said  to.' 
tber,  plaintifl  herein,  was  thrown  violently 
and  forcibly  to  the  ground,  and  upon  said 
sidewalk,  so  as  that  he  was  seriously,  dan- 
gerously, and  mortally  Injured,  and  from  the 
effects  of  which  he  soon  thereafter  died;  that 
the  death  said  Arthur  E.  Goddard  was 
caused  by  and  through  the  negligence  of  the 
said  defendant,  the  city  of  Lincoln,  without 
any  fault  or  negllgrace  on  hla  part  or  on  the 
part  of  his  father,  Isaac  N.  Ooddard.  who 
sues  herein  as  administrator  of  his  estate; 
that  said  decedent,  Arthur  E.  Goddard,  was 
a  bright,  healthy.  Intelligent,  and  Industrious 
'boy;  that  hla  services  were  worth  to  his 
tether  the  sum  of  (500  per  year;  that  the 
plaintiff  herein  has  been  put  to  a  large  ex- 
pense In  the  burial  and  funeral  services  of 
said  decedent,  to  wit,  the  sum  of  (150;  that 
by  reason  of  the  wrongful  death  of  tbe  said 
Arthur  E.  Goddard  as  above  stated,  the 
plaintiff  has  been  damaged,  because  of  the 
loss  of  his  s^vice,  society,  and  expense  of 
burial,  etc..  In  the  sum  of  $3,000;  that  after 
the  death  ot  the  said  Arthur  B.  Goddard.  to 


wit.  on  the  ~—  day  ui'iSMj,  1901. 
within  SO  days  from  tbe  date  of  his  d 
and  from  the  date  of  said  Injury  canslni 
death,  this  plaintiff  filed  with  the  mayoi 
'cil7  council  at  said  dty  of  liocobi,  Nebn 
defendant  her^  a  claim  for  said  dan 
in  the  sum  and  amount  herein  sued  for, 
tiie  said  dty,  defendant  faa«in.  failed 
refused  to  allow  or  pay  the  same,  or 
part  theveof."  The  defendant  Intorpos 
general  demurrer,  which  was  sua  tain 
the  court  The  plalntUC  dected  to  atan 
his  petltUm,  and  ju^nent  was  given  foi 
defoidant   The  plaintiff  bringa  enor. 

We  think  tbe  demurrer  was  proporly 
talned.  A  dty  la  a  creature  of  the  L^ 
tnre.  Its  rights,  duties,  and  UaMlltles  a 
be  measured  by  the  statute  nndw  whii 
odsts.  Early  In  the  history  of  tbim  sta 
city  was  held  liable  for  Injurlea  reao 
from  the  defective  condition  of  Ita  sti 
on  tbe  ground  that  It  bad  adusive  co 
of  such  streets,  and  tbe  Legislature 
placed  ample  means  at  Its  disposal  to  i 
tain  Ita  streets  in  a  safe  condition.  Oi 
V.  Olmstead,  S  Neb.  446.  The  prlndph 
nounced  In  that  case  has  aduce  been  freq 
ly  applied.  Aurora  t.  Cox,  48  Neb.  72 
N.  W.  66;  Lincoln  v.  O'Brien.  66  Neb. 
77  N.  W.  76;  Beatrice  t.  Reid.  41  Neb. 
69  N.  W.  77a  As  the  llablUty  in  such 
most  rest  on  some  express  or  implied  ( 
slon  of  tbe  statute^  it  la  dear  that  tbe  I 
lature  may  place  aoch  limitations  upon 
It  may  deem  proper,  or,  for  tbat  matttf. 
It  away  entirely.  The  defendant  Is  a 
of  the  first  dass,  and  Is  governed  by  tbe 
vlsitHis  of  chapter  16.  laws  1901,  whit 
chapter  18a  of  the  Compiled  Statutes  of 
Section  110,  art  1,  of  that  chaptw.  ] 
follows:  "Cities  of  the  first  class  aha 
abaolutdy  exempt  from  liability  fmr  dan 
or  injuries  suffered  or  sustained  by  R 
of  defective  public  ways  or  the  sidev 
thereof  within  such  cltiea,  unless  actna 
tice  in  writing  of  the  defect  of  sneh  p 
way  or  sidewalk  shall  have  been  filed 
the  city  cleric  at  least  five  days  before 
occurrence  of  such  Injury  «r  damage,  b 
absence  of  such  notice,  so  filed,  the  dty 
not  be  liable  and  In  all  cases  such  n 
shall  describe  with  particularity  tbe  i 
and  nature  of  the  defects  of  which  comp 
is  made."  The  foregoing  section  eleariy 
ita  the  liability  of  dtlea  for  Injuries  resv 
from  defective  streets  or  sidewalks  to 
injuries  as  result  more  than  five  days  i 
tbe  flilog  of  the  notice  In  acotodauce 
the  provhtfons  of  snch  section.  In  • 
words,  in  order  to  fftsten  the  liability  u; 
dty.  it  la  Incumboit  upon  tliose  seekli 
recover  for  the  Injury  to  allege  and  | 
not  only  the  fact  of  the  injury,  but  also 
notice  of  the  defect  causing  the  Injury 
been  given  for  the  time  and  in  the  ma 
provided  by  sald^ectton;  and  a  petition  « 
falls  to  al^%ytletCM^wlce  was  glvi 
thereby  required,  and  m  tiie  loigtb  of 
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tbere  ^eclfled.  Is  Tulnerable  to  a  demurrer, 
becBuse  it  omitB  one  o£  the  ultimate  facts  eo- 
•eotlal  to  a  recoray. 

The  plaintiff  contends  tbat  tUe  section 
quoted  contrarenes  the  BUI  of  Rights,  wlilcli 
gnaraotees  to  every  person  a  remedy  for  an; 
injury  done  talm  In  his  lands,  goods,  persoii, 
or  reputation.  The  constitutional  provlslona 
lUTofced  were  not  Intended  to  guiiranty  In- 
demnity against  Injuries  of  every  species, 
but  only  such  as  result  from  the  Invasion  or 
iutrlngement  of  a  legal  right,  or  the  failure 
to  discharge  a  legal  duty  or  obligation, 
niille  the  charter  of  cities  of  the  first  class 
imposes  upon  such  cities  the  duty  of  keep- 
ing their  walks  in  a  reasonably  safe  condl- 
tloa,  by  the  {nrovlslons  of  section  110,  supra, 
sndi  duty  does  not  become  imperative  or 
active  until  the  notice  therein  has  been  given 
Id  the  manner  and  for  the  time  therein  speci- 
fied. Such  duty  and  its  correlative  right,  as 
we  have  seen,  rest  exclusively  on  the  statute. 
It  would  have  been  competent  for  the  Legis- 
lature to  relieve  such  cities  of  the  duty  of 
maintaining  their  walks,  and  from  all  liabili- 
ty for  injuries  resulting  from  their  unsafe 
condition.  If  the  right  to  recover  for  such 
Injuries  might  have  been  vrlthheld  entirely, 
one  sceklug  to  recover  for  such  Injuries  cer- 
tainty cannot  complain  of  the  conditions  with 
which  the  Legislature  has  seen  fit  to  accom- 
pany the  right.  The  law.  like  the  rules  of 
society,  forbids  that  one  should  complain 
that  a  gift  la  less  valuable  than  it  should 
be. 

The  plulntifl  also  contends  that  the  peti- 
tion charges  tbat  the  city  had  full  knowledge 
of  the  defective  condition  of  the  walk  where 
the  injury  occurred,  and  consequently  that 
a  WTlttra  notice,  filed  with  the  clerk,  would 
have  served  do  useful  purpose.  The  section 
qooted  should  be  read  In  coimectlon  with  sec- 
tioo  108,  which  precedes  It  and  which  pro- 
rides  that  five  days*  notice  by  publication  be 
elven  abattlng  owners  of  the  unsafe  condi- 
tion of  the  sldewalkB,  and  makes  such  own- 
t'K  primarily  liable  for  Injuries  resulting 
rrom  such  condition  after  that  time.  The 
imvialona  of  section  110  were  clearly  intend- 
ed to  enable  the  dty  to  take  steps  to  fasten 
the  liability  upon  the  abutting  owners.  But 
wttatever  its  purpose,  it  Is  clear  and  explicit 
that  the  city  Is  not  liable  unless  the  notice 
required  by  Its  terms  be  given  In  the  manner 
therein  provided.  It  makes  such  notice  a 
condition  precedent  to  a  recovery,  and,  nn- 
lesa  It  be  averred  and  proved,  there  can  be 
HO  recovery.  McNally  v.  Ooboes,  53  Hun. 
202,  6  N.  T.  Sopp.  842,  appears  to  be  In  point 
A  special  statute  provided  that  "the  city  of 
Qsboee  shall  not  be  liable  for  the  damage  or 
Injury  sustained  by  any  person  In  conae- 
qnence  of  any  street,  highway,  bridge,  cul- 
vot,  sidewalk  or  crosswalk  in  said  city  being 
est  of  repair,  unsafe,  dangerous  or  obstructed 
by  snow.  Ice.  or  otherwise,  or  In  any  way  or 
manner,  unless  actual  notice  of  the  defective, 
nsafs.  dangerona  or  obstructed  condition  of 


said  street,  highway,  bridge,  culvert,  side- 
walk,  or  crosswalk  shall  have  been  given  to 
the  common  council  of  the  said  city,  or  the 
superintendent  of  streeto  and  public  grounds 
of  said  city,  at  least  twenty-four  hours  previ- 
ous to  such  damage  or  Injury."  In  that  case, 
whore  the  statute  Just  quoted  was  involved, 
the  court  said:  "Previous  to  this  statute, 
constructive  notice  would  have  sufficed.  Con- 
structive notice  signifies  that  the  party  to  be 
affected  might  reasonably  have  acquired  or 
obtained  actual  notice,  and  that,  if  he  had 
not,  it  was  his  fault,  and,  since  he  could  not 
Interpose  hia  fault  to  protect  himself,  he  was 
without  protection  against  the  charge  of  no- 
tice imputed  by  the  drcomstanees.  Con- 
structive notice  in  case  of  defective  street* 
Is  an  inference  of  notice,  drawn  ftom  official 
opportunity  to  obtain,  and  firom  official  obli- 
gation to  be  reasonably  vigilant  In  keeping 
the  public  streets  safe  for  traveL  The  many 
cases,  somewhat  similar  to  the  one  now  be- 
fore us,  which  have  been  before  the  court.  In 
which  notice  has  been  imputed  to  municipal 
corporations  by  Juries,  have  not  infrequently 
escit^  the  suspicion  that  municipal  corpora- 
tions are  too  liable  to  be  unjustly  convicted 
of  negligence,  and  that  the  doctrine  of  con- 
structive notice  affords  too  dangerous  a 
temptation  to  Juries  to  make  such  corpora- 
tions the  indemnitors  of  the  Injured,  under 
the  unjust  pretext  that  their  negligence 
caused  the  injury.  It  Is  not  Improbable  that 
such  considerations,  whether  Just  or  unjust, 
were  in  the  mind  of  the  framers  of  this 
statute.  Its  object  is  to  exempt  the  city  from 
liability  uuless  It  has  actual  notice,  as  dis- 
tinguished from  constructive  or  possible  or 
imputed  notice,  wlilch  may  in  fact  be  no  real 
notice.  It  requires  that  such  actual  notice 
must  be  given,  not  Imputed,  not  derived,  or 
obtained  or  acquired.  •  •  •  The  court 
cannot  say  that  it  Is  wrong  for  the  Legisla- 
ture to  impose  upon  the  citizen,  as  a  condi- 
tion of  the  liability  of  the  city  to  him.  that 
he  or  some  one  of  his  fellows  shall  give 
some  notice  of  the  danger  which  exists.  It 
may  be  wise  to  enact  tbat  the  government 
will  protect  the  people  If  only  some  one  of 
the  people  will  give  notice  that  protecUon  is 
needed.  The  people  are  many,  compared 
with  the  few  officials,  and  It  may  not  be  un- 
reasonable that  the  people  should  be  accord- 
ed the  privilege  to  summon  the  oflicials  to 
duty."  The  foregoing,  we  think.  Justiflea 
the  judgment  of  the  district  court;  and  it  is 
unnecessary,  therefore,  to  go  into  the  other 
defects  in  the  petition,  which  the  defendant 
insists  were  sufficient  to  warrant  the  oonrt 
in  sustaining  the  demurrer. 

It  Is  ttierefore  recommended  that  the  Judg- 
ment of  the  district  court  be  affirmed. 

BAKNBS  and  OLANVILLB,  OCL,  Qoncur. 

PER  CURIAM.  For  the  reasons  stated  in 
the  foregoing  opinion,  the  Judgment  of  the 
district  court  is  afflrmi|aEedbydOOgle 
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OMAHA  BRIDGE  ft  TERMINAL  RT.  CO. 
T.  REED  et  at 
tSapreme  Court  of  Nebraska.  Jnly  3.  1003.) 

■UINBNT  DOMAIN— APPEAL    FROM  AWARD- 
RIGHTS  OF  HORTGAaUB— PARTIES. 

1.  A  mortgagee  la  sn  owner,  within  the  mean- 
iDg  o£  the  Btatnte  providing  for  the  taking  of 
Iniid  under  the  power  of  emment  domain;  and, 
m  tuch  owner,  he  has  fine  rl^t  to  prosecute 
tm  Independent  appeal  from  the  freeholders' 
award. 

2.  In  proceedings  for  the  condemnation  of 
land  nnder  the  power  of  eminmt  domain,  the 
Bioney  awarded  by  the  freeholders,  or  by  the 
district  court  on  appeal,  stands  in  place  of  the 
laud,  and  belongs  to  lienholders,  to  the  extent 
•f  the  value  of  their  liens. 

S.  On  appeal  by  a  mortgagee  from  an  award 
made  by  freeholders  in  a  condemnation  proceed- 
ing, the  question  to  be  tried  and  det^'mtned  is 
the  value  of  appellant's  lien  on  the  proporty 
appropriated. 

4.  An  appeal  by  a  mortgagee  In  a  condemna- 
tion proceeding  Is  oot  ^ectnre  as  to  the  land- 
owner against  wliom  no  summons  has  been  ia- 
sned. 

5.  If  the  landowna  is  not  brought  into  the 
district  court  by  the  mortgagee's  appeal,  the 
corporation  at  whone  instance  the  condemnation 

Proceeding  was  initiated  may  bring  him  in,  if 
Is  necessary  to  do  so  for  the  protection  of  Its 
rights. 

6.  A  landowner  who  falls  to  appeal  from  the 
freeholders*  award  in  a  condemnation  proceed- 
tog  is  conclusively  bound  by  it> 

(Syllabus  by  the  Court) 

On  Tebearing.  Affirmed. 

For  former  opinion,  Bee  92  N.  W.  1021. 

Wharton  &  Baird,  for  plaintiff  in  error. 
Hall  ft  McCullodi.  for  defendants  Id  error. 

StTLLIVAN,  a  J.  After  carefully  examin- 
ing the  questions  involved  in  thlB  litigation, 
we  conclude  that  the  Jadgrment  of  affirmance 
should  be  adhered  to.  We  find  it  necessary, 
however,  to  modify  In  one  particular  the 
commissioner's  opinion.  It  being  settled  that 
a  mortgagee  is  an  owner  within  tlie  mean- 
ing of  the  statnte  provldli^  for  the  toklng 
'of  land  under  the  power  of  eminent  domain. 
It  seems  to  follow  that  bis  right  to  an  in- 
dependent appeal  for  the  protection  of  his 
interests  cannot  be  denied.  His  security  hav- 
ing been  taken  for  public  purposes,  he  is,  of 
course,  entitled  to  have  the  money  paid  as 
compensation  applied  upon  bla  claim.  The 
condemnation  money  stands  In  place  of  the 
land,  and  belongs  to  the  mortgagee,  to  the  ex* 
tent  of  the  value  of  his  Hen.  Insurance  Co. 
V.  Slee,  123  III.  57.  12  N.  E.  543;  Chicago.  B. 
&.  Q.  R.  Co.  r.  Chamberlain,  84  III.  333;  Calu- 
met River  Ry.  Co.  v.  Brown,  136  111.  322,  20 
M.  E.  501,  12  L.  R.  A.  84;  Michigan  Air 
Line  Oo.  T.  Bnrnes,  40  Mich.  383;  1  Jones, 
Mtgs.  §  78;  7  Enc.  PI.  &  Pr.  637. 

Upon  tbe  trial  of  this  case  in  the  district 
court  It  was  In  effect  dt'tormlued  that  tbe 
mortuji gees'  interest  In  tbe  land  equaled  or 
exceoded  the  damages  assessed  by  the  jury, 
la  other  words,  the  mortgagees,  claiming  to 
be  owners,  within  the  meaning  of  the  stat- 
ute, presented  their  claim  to  tbe  district  court 
for  adjudication.  Tbey  asserted  and  proved 


that  tbey  were  owners,  and  that  t3ie  Tab 
their  ownership  was  at  least  equal  ta 
amount  named  in  the  verdict  The  Oi 
Bridge  &  Tttminal  Company  had  been 
summouBd.  It  was  in  court,  and  had  a 
opportunity  to  controvert  and  disprove 
mortgagees'  claim.  It  knew  tbe  issue 
sented  for  Mai  was  tbe  value  of  tbe  i 
gage  Hen,  and,  if  it  was  of  opinion  tba 
presence  of  the  owner  of  the  fee  was  n 
sary  for  the  protection  of  its  rights.  It 
its  privilege  to  have  him  brought  in 
failed  to  have  him  brought  In;  in  effe 
consented  to  have  tbe  issue  tried  an< 
termined  without  him;  and  it  must 
abide  1^  the  result.  Chicago,  K.  ft  K.  B3 
V.  EUis,  62  Kan.  41,  88  Pac.  47S;  Lan 
Chicago  ft  a  B.  Co.,  67  Iowa,  686,  11  > 
612;  Washbom  v.  Milwaukee  ft  U  T1 
Co.,  60  Wis.  in,  18  N.  W.  431. 

In  condemnation  proceedings  notice  0 
peal  must  be  giv^  when  the  statute  bo 
Tides.  Maxwell  t.  La  Brune,  68  Iowa,  6f 
N.  W.  18;  Butte  County  v.  Boydstun,  68 
189,  8  Pac.  835;  Jones  v.  Pn^rletor 
Morris  Aqueduct,  36  N.  J.  Law,  206. 
this  case  the  statute  wilh  respect  to  n 
was  not  complied  with.  No  notice  of  aj 
was  given  to  the  landowner,  and  no  < 
made  by  either  the  mortgagees  or  the 
pany  to  make  him  a  party  to  tbe  action  ii 
district  court.  This  being  so,  we  must 
f  ess  that  we  were  wrong  In  holding,  as  w 
in  the  former  (pinion,  that  the  appeal 
effective  as  to  blm.  It  was  not  effective, 
the  freeholders*  award,  so  far  as  be  Is 
cemed,  is  conclusive. 

The  motion  is  overruled. 


ANDnnSBN  et  si.  v.  ANDERSEN 

(Supreme  Court  of  Nebraska.  July  3,  1 

WILLS-CONSTRUCTION— BQUITT— CONTEST 
WILL— JURISDICTION— QUIETING  TITLl 

1.  Where  no  trii^'t  is  created,  neither  tb 
ecutor,  nor  tbe  htiirs  or  devisees,  who 
only  a  lefcal  title  in  the  estate,  will  be 
mitted  to  come  Into  a  court  of  equity  fo 
purpose  of  obtaining  a  judicial  constnirtii 
the  provisiona  of  a  will.  Where  only  p 
legal  titles  are  Involved,  equity  will  no 
Rume  jurisdiction  to  declare  such  legal  ' 
but  will  nacalt  the  parties  to  their  remedl 
law. 

2.  The  district  court  has  no  original 

diction  in  an  action  to  contest  a  will,  o 
aside  the  probate  of  the  5ianie. 

3.  The  county  court  has  oti^nat  jm 
tioQ  in  the  probate  of  a  wilL  and  its  ordc 
niittiiig  it  to  probate  is  conclusive,  unless. 
diroL't  proceeding  by  appeal  or  otherwise, 
reversed. 

4.  Tbe  county  court  has  jurisdiction  to 
strue  wills  for  the  purposes  ol  the  admia 
tiou  and  settlement  of  estates.  But  the 
Htnietion  of  a  will  in  such  a  case  is  for  ti 
formation  and  benoSt  of  tbe  executor  or  ai 
istrator  only,  in  order  to  advise  him  what  c 
to  ijursue.  It  will  protect  him  from  any  oi 
of  maladniini station  of  the  estate,  bot  i 
indicates  nothing  beyond  his  rights  and  1 
ties  in  tbe  executiou  of  bis  oflloe.  Gontrov 
betweeu  adverse  claimants  DDdsr  tiM  i 
will  not  b«  affected  thereby. 
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5.  A  petitfoD  Is  which  It  ia  alleged  that  the 
plaintiffs  are  the  owners  of,  and  have  a  legal 
title  to.  certain  real  estate  (describing  It),  and 
tLat  defendant  by  his  wrongful  acts  has  cast  a 
eiovid  on  their  title,  and  which  contains  a  prayer 
for  general  eqnitable  relief,  states  a  cause  of 
iction,  and  will  resist  a  general  demoirer. 

6.  If  such  petition  contains  other  allegations 
and  demands,  constituting  a  cause  or  causes  of 
actiou  over  which  the  court  has  no  jarisdiction, 
■oeh  matters  will  not  render  it  mlnerable  to 
I  demurrer,  but  shonld  be  treated  as  sorpliuage. 

(Syllabus  by  the  Court.) 

CommlssfoDers'  Opinion.  Department  No. 
2.  Error  to  District  Court,  Howard  Coanty; 
raul,  Judge. 

Action  by  Lonls  N.  Andersen  and  another 
against  Anders  P.  Andersen.  Juifement  for 
defendani;  and  plaintlfts  bring  error.  Be- 
rersed. 

F.  W.  Botton,  T.  T.  Bell,  and  W.  F.  But- 
ton, for  plaintiffs  in  error.  Henry  Nunn,  for 
defendant  In  error. 

BARNES,  C.  The  plaintiffs  commenced 
this  action  In  the  district  court  of  Howard 
county.  The  nllegatlons  of  their  petition  were 
In  substance  as  follows:  That  the  plaintiffs, 
Louis  N.  Andersen  and  Ole  Andersen,  and 
the  defendant,  Anders  P.  Andersen,  were  the 
sons  of  one  Frederick  Andersen,  and  his  only 
heirs;  that  on  the  7th  day  of  January,  1886, 
Frederick  Andersen  executed  his  last  will  and 
testament,  and  afterwards,  on  the  7th  day 
of  Jnly,  1896.  departed  this  life;  that  be 
was  seised  in  fee  simple  at  the  time  of  hla 
deafb  of  the  north  half  of  the  northwest 
quarter  of  BecA}n  Sit,  township  14,  range  11, 
in  Howard  coanty,  Neb.;  that  by  bis  said 
will  he  bequeathed  all  bis  property,  both  real 
and  persona],  to  bis  sons.  A  certified  copy 
of  the  will  was  attached  to  the  petition, 
marked  "Exhibit  A."  It  was  further  alleged 
that  the  plaintiffs  are  each  the  absolute  own- 
ers of,  and  have  1^1  title  to,  an  undivided 
ooe-third  Interest  in  the  said  real  estate,  and 
are  entitled  to  tbe  immediate  possession 
thereof;  that  tbey  claim  title  under  the  will 
as  probated  In  Howard  coanty,  Neb.,  as  the 
same  appears  on  file  in  the  probate  court  of 
■aid  coanty,  a  certified  copy  of  which  Is  now 
recorded  In  the  recorder  of  deeds  bfflce  of 
Howard  county.  Neb.  Further,  said  plaintiffs 
claim  title  by  virtue  of  the  fact  that  they 
are  tbe  le^I  heirs  and  sons  of  Frederick  An- 
dersen, deceased.  It  was  further  alleged  that 
at  the  time  of  the  death  of  Frederick  Ander- 
sen the  plaintiff  Louis  N.  Andersen  visited 
Howard  county.  Neb.,  and  was  shown  by  the 
defendant  what  purported  to  be  a  copy  of 
his  father's  will;  that  the  plaintiffs  learned 
afterwards.  In  Jane,  1901,  that  the  will  shown 
them  by  the  defendant  was  not  a  true  copy 
of  the  will  of  Frederick  Andersen,  deceased: 
that  It  pnrported  to  bequeath  all  of  the  prop- 
erty belonging  to  the  deceased,  both  real  and 
personal,  to  tbe  d^endant,  Anders  P.  Ander- 
sen, the  purported  copy  reading,  "to  my  son, 
Anden  P.  AnOfitrseii,**  while  the  true  irlll 


reads,  "to  my  sons";  that  plaintiff  believed 
the  said  defendant  was  acting  honestly,  and 
that  said  copy  was  a  true  copy  of  his  father's 
will,  and  thereupon  notified  his  brother  Ole 
Andersen  of  the  fact,  and  returned  to  his 
home.  In  Kansas;  that  the  defendant  peti- 
tioned the  probate  court  of  Howard  county. 
Neb.,  to  probate  the  will  of  said  Frederick 
Andersen,  deceased,  and  these  plaintiffs,  be- 
ing nonresidents  of  the  state  of  Nebraska, 
were  constructively  served,  and  tbe  said  will 
probated;  that  the  will  probated  was  the 
true  will  of  Frederick  Andersen,  deceased, 
and  bequeathed  and  devised  all  of  bis  estate, 
both  real  and  personal,  to  his  sons;  that  the 
defraidant  thereupon  by  fratid  and  deceit  ob- 
tained a  purported  copy  of  said  will  and  the 
probatbtg  thereof,  which  said  copy  of  the 
will  and  the  probating  thereof  was  false,  and 
which  bequeatbed  and  devised  the  property 
of  the  said  Frederick  Andersen,  deceased, 
directly  to  bis  son  (said  fraudulent  copy 
reading,  *to  my  son"),  and  fraudulently  pro- 
cured the  same  to  be  recorded  with  the  re- 
corder of  deeds  of  Howard  county,  Neb.,  in 
Mlscellflueoas  Records  4,  at  pages  184,  186, 
and  18G— all  this  with  Intent  to  cheat  and  de- 
fraud the  plaintiffs  out  of  their  rights  in  and 
to  said  property— and  that  the  said  forged 
will  recorded  with  the  recorder  of  deeds  as 
aforesaid  Is  a  cloud  on  the  plaintiffs'  title, 
and  the  title  of  each  of  them;  that  defend- 
ant, Anders  P.  Andersen,  is  made  by  the  will 
executor  thereof,  but  he  failed  to  give  a  bond 
and  take  tbe  oatb  of  office,  but  that  all 
dalms  presented  were  paid  out  of  the  per- 
sonal estate  of  Preiterlck  Andersen,  deceased, 
by  the  said  defendant;  that  defendant  claims 
to  be  the  sole  owner  of  the  real  estate  de- 
8crll>ed  in  the  petition,  by  virtue  of  the  said 
forged  will  recorded  with  the  recorder  of 
deeds,  and  also  by  virtue  of  the  true  will, 
he  having  fraudulently  procured  tbe  probate 
court  to  find  that  he  Is  the  sole  legatee  un- 
der the  will;  that  there  Is  a  dispute  between 
plaintiffs  and  defendant  over  the  construc- 
tion to  be  given  the  last  will  and  testament 
of  Frederick  Andersen,  deceased;  that  the 
defendant  claims  that  the  true  will,  and  the 
one  that  was  probated,  reads.  In  the  first 
paragraph  of  the  devising  part,  "son,"  Instead 
of  "sons."  Defendant  further  claims  that  if 
the  will  reads  "son,"  iuStead  of  "sons,"  then 
the  following  paragraph  of  said  will,  nam- 
ing Anders  P.  Andersen  executor,  shows  that 
he  is  the  son  designated,  while  the  plaintiffs 
claim  that  If  the  said  will  does  read  "son," 
instead  of  "sons,"  then  said  will  Is  void  for 
uncertainty.  It  was  further  alleged  that 
Frederick  Andersen  left  a  considerable 
amount  of  personal  property;  that  said  de- 
fendant has  wrongfully  and  unlawfully  ap- 
propriated all  of  said  property  to  his  own 
use,  and  has  failed  and  refused  to  divide  the 
same  with  these  plaintiffs  according  to  the 
terms  of  the  will,  or  under  tbe  law  If  the 
win  be  void  for  uncertainty,  altliough  be  has 
beui  leqnestad  to  dcD^;^etIii^^4>l^Ll&^&cl' 
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Claim  a  one-flilrd  Interest  In  said  personal 
property  under  the  and  also  under  the 
law.  If  the  will  be  declared  void;  that  the 
said  defendant  has  had  the  use  of  said  real 
estate  since  the  death  of  Frederick  Ander- 
aea,  and  has  failed  and  refused  to  account 
to  the  plaintiffs  for  the  rants  and  profits  of 
the  same;  that  the  defendant  has  paid  the 
taxes  ou  the  property  since  his  father's  death; 
and  that  the  plaintiffs  are  ready,  and  now 
offer,  to  reimburse  the  defendant  for  the  tax- 
es paid  by  him.  Following  these  allegations, 
the  petition  concludes  with  a  prayer  In  sub- 
stance as  follows:  The  plaintUTs  therefore 
pray  that  said  will  may  be  construed,  and, 
If  the  same  be  adjudged  to  read  "sons."  that 
the  same  may  be  adjudged  good  in  law,  and 
these  plaintiffs  may  each  be  adjudged  to 
have  an  undivided  one-third  Interest  In  the 
above-described  real  estate,  and,  if  the  said 
will  be  foimd  to  read  "son,"  that  the  same 
may  be  adjudged  void  and  of  no  effect  for 
uncertainty,  and  that  each  of  these  plaintiffs 
has  an  undivided  one-third  interest  In  the 
said  real  estate  under  the  law;  that  there 
may  be  an  accounting  of  personal  property 
and  money  left  by  said  Frederick  Andersen, 
deceased,  and  the  rentals  and  profits  accm- 
Ing  since  his  demise,  and  the  taxes  paid  by 
defendant,  and  the  expenses  Incurred  In  set- 
tling all  Just  claims  against  the  estate;  that 
the  defendant  may  be  adjudged  as  holding 
the  residue  of  said  personal  estate  In  trust 
for  the  belrs  of  Frederick  Andersen,  deceas- 
ed, under  the  will,  or.  If  the  will  be  ad- 
Judged  void  for  uncertainty,  then  under  the 
law;  that  said  forged  will  may  be  stricken 
from  the  records  In  the  recorder  of  deeds 
ofilce,  and  adjudged  of  no  effect;  that  the 
finding  of  the  probate  court  that  Anders  P. 
Andersen  Is  the  sole  legatee  be  held  void 
and  of  no  effect,  and  be  ordered  stricken  from 
the  records  of  the  recorder  of  deeds;  that, 
If  said  will  be  declared  void  for  uncertainty, 
said  will  and  the  probate  thereof  be  declared 
void  and  of  no  effect,  and  that  the  same 
be  ordered  stricken  from  the  records  of  the 
probate  court,  otherwise  to  remain  In  full 
forte  and  effect;  that  each  of  these  plaintiffs 
may  be  adjudged  to  have  an  undivided  one- 
third  interest  in  said  real  estate,  and  that 
they  may  have  the  title  to  the  same  quieted 
in  fee  simple  In  eacB  of  them;  that  the  de- 
fendant may  be  adjudged  to  have  only  a 
one-third  Interest  in  the  said  real  estate,  and 
no  claim  to  the  Interest  of  these  plaintiffs; 
that  the  plaintiffs  may  have  general  relief  In 
equity,  and  recover  their  costs  of  action. 

The  copy  of  the  will  attached  to  the  peti- 
tion Is  in  such  a  condition  that  It  is  difitcult 
to  determine,  without  extrinsic  evidence, 
whether  the  word  In  dispute  Is  "son"  or 
"sons." 

To  this  petition  the  defendant  demurred 
for  the  following  reasons:  First,  because  the 
court  has  no  jurisdiction  of  the  subject-mat- 
ter ct  the  acUon;  second,  because  the  petl- 
tloa  doea  not  state  facts  aofflclent  to  constl- 


tnte  a  cause  of  action  in  favor  of  the  plain- 
tiffs and  against  the  defendant.  The  demur- 
rer was  sustained,  and  the  action  dismissed. 
The  plaintiffs  thereupon  prosecuted  error  to 
this  court,  and  contend  that  the  court  erred 
In  sustaining  the  demurrer  and  dismlBSlng  the 
suit 

Plaintiffs  now  claim,  as  the  tiasis  of  their 
contention,  that  the  action  was  one  to  quiet 
title  by  persons  out  of  possession,  and  cite 
a  long  list  of  authorities  showing  that  such 
an  action  may  be  maintained.  There  is  no 
doubt  but  that  our  Code  provides  tbat  an 
action  to  quiet  title  to  real,  estate  may  be 
maintained  by  one  either  In  or  out  of  pos- 
session, and  this  Is  the  only  relief  plaintiffs 
are  entitled  to  In  this  action.  The  allega- 
tions and  prayer  of  the  petition,  fairly  con- 
strued, seem  to  constitute  It,  first  of  all,  an 
action  to  construe  a  will;  and,  If  It  Is  con- 
strued according  to  the  plaintiffs'  contention, 
then  to  set  aside  the  findings  and  decree  of 
the  probate  court  In  constrnlng  It  for  the 
purpose  of  administering  the  estate  of  the 
testator,  and  the  Judgn^ient  of  that  court  de- 
claring that  the  defendant  was  the  sole  lega- 
tee under  the  will.  It  Is  true  that  the  dis- 
trict court  has  Jurisdiction  In  equity  of  ac- 
tions to  construe  wills  in  cases  wbere  a  trust 
relation  exists  by  reason  of  the  terms  of  the 
Instrument  Itself  (Pom.  Fq.  Jur.  §  1156;  Sel- 
lers V.  Sellers,  35  Ala.  235;  Clark  v.  Clark, 
17  Ga.  485;  Strubher  v.  Belsey,  7»  111.  307; 
Bailey  v.  Briggs,  56  N.  T.  407;  Chlpman  v. 
Montgomery,  63  N.  T.  230:  Dill  v.  Wlsner, 
88  N.  Y.  160;  Collins  v.  Collins,  19  Ohio  St. 
469),  and  to  determine  the  rights  of  parties 
thereunder,  while  the  county  court  has  ex- 
clusive original  Jurisdiction  in  the  probate 
and  contest  of  wills,  and  in  their  construc- 
tion, for  the  purposes  of  administration  and 
settlement  of  estates  (section  140,  c.  23,  Comp. 
St  1901;  Loosemore  v.  Smith.  12  Nebu  343, 
11  N.  W.  493;  Freeney  v.  First  Nat  Bank 
[C.  C]  16  Fed.  488;  Wolf,  Executor,  v. 
Schoeffner,  51  Wis.  52,  8  N.  W.  8;  Appeal 
of  Schaeffner,  41  Wis.  260).  In  the  case  at 
bar  no  trust  relation  is  created  by  the  terms 
of  the  will,  and  It  Is  alleged  In  the  petition 
that  the_  county  court  has  duly  probated  it, 
and  rendered  Its  decree  construing  that  in- 
strument for  the  purposes  of  administration, 
and  has  by  Its  Judgment  declared  the  de- 
fendant to  be  the  only  legatee  thereunder. 
This  Judgment  Inures  to  the  benefit  of  the 
executor  only,  and  Informs  him  what  course 
to  pursue.  It  Is  sufficient  to  protect  him 
against  any  charge  of  maladministration  of 
the  estate.  It  adjudicates  nothing,  howeTcr, 
beyond  his  rights  and  liabilities  In  the  exe- 
cution of  his  ofilce.  Coutroversdes  between 
adverse  claimants  under  the  devise  are  In 
no  manner  affected  thereby.  The  district 
court  has  no  Jurisdiction  In  an  original  ac- 
tion to  set  aside,  modify,  or  annul  tiie  flndlnga 
and  Judgment  of  the  county  coart  on  these 

"^T^i^  it  m^'&^M^Q^iSa  aa  to 
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the  proper  .eonatrucUon  of  tbe  will  be  not 
adopted,  tben  tbey  ask  tbe  court  to  declare 
It  Told  Cor  uncertainty,  In  order  to '  invest 
them  with  tbe  ownership  of  two-thirds  of  the 
bnd  In  question  under  tbe  law  of  descent 
This  amounts  to  a  proceeding  to  contest  a 
will.  Tbe  county  court  Is  tbe  tribunal  of 
original  and  exclnsire  Jurisdiction  over  such 
a  proceeding,  and  tbe  matter  can  only  come 
before  tbe  district  court  on  appeal  or  error 
from  tbe  judgment  of  that  court.  However, 
tmder  ojt  liberal  system  of  pleading,  If  a 
petition  contains  allegations  sufficient  to  en- 
title tbe  plaintiff  to  any  relief  whatever,  a 
general  demurrer  thereto  should  be  overruled. 
An  examination  of  the  numerous  and  appar- 
ently conflicting  allegations  and  demands  for 
relief  contained  In  tbe  petition  In  this  case 
cmvinces  ns  tbat  the  plaintiffs  have  alleged 
tbat  they  have  a  title  to  two-tblrds  of  the 
land  in  question,  and  are  tbe  owners  thereof, 
and  of  the  personal  property  and  proceeds 
Aereof;  that  defendant,  by  procuring  a  for^ 
ged  will,  tbe  iwobate  thereof,  and  a  finding 
of  the  county  court  thereon  tbat  he  is  tbe 
sole  owner  of  the  land  In  question,  and  by 
filing  such  documents  with  tbe  register  of 
deed%  of  the  county  where  the  land  is  situ- 
ated, baa  cast  a  cloud  on  their  title,  which 
tbey  ask  to  have  removed.  It  would  aeem, 
to  that  extent,  the  petition  states  a  cause 
of  action,  and  therefore  the  demurrer  should 
have  been  overruled;  and  we  recommend 
that  the  Judgment  of  the  district  court  be  re- 
vmed,  and  tbe  cause  remanded  for  further 
proceedings.  . 

ALBERT  and  GLANVILIiE,  CG.,  concur. 

PER  CITRIAH.  For  the  reasons  given  in 
the  forgoing  opinion,  the  Jndgment  of  tbe 
district  court  is  reversed,  and  the  caose  re- 
manded for  fnrtber  proceedings. 


MOORB  T.  WADDINOTON. 

(Snpreme  Court  of  Nebraska.  July  3,  1903.) 

ELECTION  COMTBST— DISMISSA1.-INTERVBN- 
TIOK— REINSTATEMENT. 

1.  The  contestant  in  a  proceeding  to  contest 
in  election  may  voluntarily  dismiss  tbe  pro- 
K4<diDK  at  any  time  before  issue  is  Joined. 

2.  ^hen  such  dismissal  has  been  entered,  the 
court,  until  it  is  set  aside,  is  without  juris- 
dii'tioD  to  allow  another  party  to  Intervene  and 
be  sabstituted  as  contestant.  Whether  snch  dis- 
missal can  be  set  aside,  qosre. 

3.  Id  sQcb  case  the  trial  court  has  no  author- 
itj  to  set  aside  the  dismissal  without  notice  to 
the  contestant. 

4.  After  a  motion  to  set  aside  such  a  dis- 
Diasal,  and  an  application  for  leave  to  inter- 
rene  was  made  by  the  plaintiff  in  error,  the 
incumbent  challenged  the  jurisdiction  of  tbe 
court  to  set  aside  the  dismisEal  or  to  allow  the 
interrention.  Held,  that  an  order  suEtaining 
•nek  challenge  in  tbe  case  before  ns  is  not 
shown  to  be  prejudicially  erroneous.  Beld,  fur- 
ther, that  contestant  h  a  necessary  party  to 
proceedhigs  In  error  to  review  such  order, 

(SjOabw  by  the  Court.) 


Commtssloners'  Opinion.  Department  No. 
2.  Error  to  District  Court,  Gage  County; 
Letton,  Judge. 

-Proceedings  by  Samuel  Moore  against  Wil- 
liam A.  Waddtngton  to  contest  an  election. 
Judgment  for  defendant,  and  plaintiff  bring! 
error.  Affirmed. 

L.  W.  Colby  and  A.  H.  Kidd,  for  plaintiff 
in  en-or.  E.  O.  Kretsinger  and  Hazlett  & 
Jack,  for  defendant  In  error. 

GLANVILLB,  a  This  case  la  before  ob 
upon  a  petition  In  error  from  the  district 
court  of  Gage  county,  containing  the  follow* 
Ing  assignment  of  error  only:  "The  court 
erred  In  affirming  tbe  order,  judgment  and 
proceedings  of  the  county  court,  and  In  dis- 
missing  said  action."  The  case  was  in  the 
district  court  upon  a  petition  In  error  from 
the  county  court  of  Gage  county,  and  the 
judgment  of  the  district  court  complained  of 
is  as  foliowB:  "Now,  on  this  15th  day  of 
May.  1B02,  It  being  the  thirty-ninth  day  of 
the  February,  1902,  term  of  the  district 
court  of  Gage  coun^,  Nebraska,  this  cause 
came  on  to  be  heard  upon  the  petition  In 
error  and  the  transcript  of  the  proceedings, 
final  Judgment  and  order  of  the  county  court 
of  Gage  county,  Nebraska,  on  file,  and  was 
submitted  to  tbe  court,  on  consideration 
whereof  the  court  finds  no  error  in  said  or- 
der, Judgment,  and  proceedings.  Plaintiff 
iu  error  excepts.  It  Is  therefore  considered 
by  the  court  that  said  order.  Judgment,  and 
proceedings  be,  and  the  same  are  hereby, 
affirmed,  and  that  the  defendant,  William 
A.  Waddlngton,  go  hence  without  day,  and 
recover  his  costs  against  the  plaintiff,  herein 

expended,  taxed  at  $  ,  and  it  is  furiher 

ordered  that  execution  be  awarded  in  this 
court  to  carry  Into  effect  this  judgment 
Plaintiff  in  error  excepts." 

The  only  assignment  of  error  In  tlia  peti- 
tion filed  In  the  district  court  la  aa  follows: 
"Tbe  court  cored  In  nistalnhv  tbe  objecuoni 
of  the  defendant  to  the  Joriadlctlon  of  tbe 
court"  Tbe  statonent  In  that  petition  as  to 
the  judgment  or  order  Bought  to  be  lerened 
is  as  fbllows:  "The  plaintiff  in  error  com- 
plains of  tlie  defendant  In  error,  for  that  on 
the  11th  day  of  January,  1902,  the  defendant 
herein,  as  Incumbent  and  conteetee,  obtained 
a  mllng  and  order  of  the  conn^  court  of 
Gage  county,  Nebraska,  In  an  action  pending 
in  said  court  vherein  tbe  plaintiff  herein 
was  plaintiff  and  the  defendant  herein  was 
defendant  In  which  tiie  said  conrt  mntained 
the  objections  of  the  conteatee  and  defendant 
to  the  Jurisdiction  of  said  court  whanby  a 
Judgment  was  prevented."  The  order  of  the 
county  court  complained  of,  shown  by  the 
record,  la  aa  follows:  "January  11,  1802,  at 
9  o'do^  a.  m.,  the'  court  b^ng  duly  ad- 
vised in  the  prendses,  sustains  the  objections 
to  the  Jurisdiction  of  the  court  filed  herein 

by  the  defendant  (iiKl;t^^^^ot?>(7t^^ 
ruling  the  said  Samuer  a^3rb,nby  uaCMtb*^ 


280 


96  NORTHWESTERN  BBPORTEIt. 


neys,  dnlj  excepts.  F.  E.  Bourne,  CouDty 
Judge." 

It  appears  from  the  record  that  an  action 
had  been  commenced  in  the  county  court  of 
Gage  county  by  one  Winfield  S.  Tilton. 
against  the  defendant  in  error,  contesting 
his  election  to  the  office  of  sheriff  of  Gage 
county,  and  by  the  law  governing  such  cases 
the  action  would  have  stood  for  trial  on 
January  6,  1902,  the  first  day  of  the  Janu- 
ary term  of  that  court.  No  record  was 
brought  to  the  district  court,  except  a  certi- 
Jled  copy  of  tlie  contents  of  the  docket  of  the 
county  court,  in  wlilch  we  find  the  following 
entry:  "January  4,  1002.  Dismissal  filed 
herein,  a  copy  of  which  is  as  follows,  to  wit: 
*In  the  County  Court  of  Gage  County,  Ne- 
braska. Before  F.  E.  Bourne,  County  Judge. 
Winfield  S.  Tilton,  Contestant  and  Complain- 
ant T.  William  A.  Waddington,  Incumbent 
Dismissal.  Comes  now  the  above-named 
contestant,  and  hereby  dismisses  the  above 
action.  Dated  this  4th  day  of  January,  1902. 
Winfield  S.  Tilton,  Ooutestant' "  It  further 
appears  that  on  that  day  he  paid  the  entire 
costs.  The  next  entry  upon  the  docket  is: 
"January  6,  1902.  It  is  therefore  ordered  by 
the  court  that  said  cause  be  dismissed  at 
contestant's  costs,  taxed  herein  at  $6.  F.  El. 
Bourne,  County  Judge."  It  is  urged  by  the 
plaintiff  In  error  tliat  this  entry  was  made 
prior  to  9  o'clock  a.  m.  of  the  day  of  its 
date,  and  that  the  same  Is  shown  by  affi- 
davits. There  was  no  bill  of  exceptions 
taken,  and  the  affidavits  cannot  be  consider- 
ed. The  next  entry  is:  "January  6,  1902, 
at  8:20  o'clock  a.  m.,  objections  to  dismissal 
and  motion  to  substitute  party  contestant 
filed  herein,  a  copy  of  which  is  as  follows." 
Then  follows  a  paper  entitled  in  the  original 
cause,  made  <>n  the  i>art  of  plaintiff  In  error, 
copied  In  full  into  the  docket  If  we  may 
consider  this  paper  as  a  part  of  the  record,  it 
la  suffld^  to  say  it  is  an  application  to 
intervene,  and  to  be  substituted  for  the  con- 
testant, showing  that  the  appllcaut  is  such 
party  ai  by  law  may  contest  the  election 
in  question,  with  an  offer  of  the  bond  re- 
quired by  statute.  The  next  entry  upon  the 
docket  is  88  follows:  "January  6.  1U02,  mo- 
tion of  Samuel  Moore  to  set  aside  dismissal, 
supported  by  affidavit  of  A.  H.  Kidd,  filed 
herein,  as  follows."  The  motion,  omitting 
formal  parts,  Is  as  follows:  "Comes  now  Sam- 
uel Moore,  and  says  that  he  is  a  resident  and 
an  elector  of  Gage  county,  Nebraska,  and  has 
been  for  two  years  last  past,  and  voted  in 
said  county  at  the  general  election  held  in  No- 
vember, 1901;  and  said  Samuel  Moore  moves 
the  court  to  vacate  and  set  aside  the  order 
dismissing  the  above  cause  which  was  en- 
tered on  the  docket  January  6.  1902,  for  the 
reason  that  said  order  was  made  by  said 
court  and  entered  by  said  court  wpon  said 
docket  about  S  o'clock  a.  m.  on  January  6, 
1002,  before  the  opening  of  the  January, 
1902,  term  of  the  county  coart,  at  which  said 
cause  was  to  be  heard,  and  before  the  open- 


ing of  court  on  said  day,  as  shown  by 
affidavit  of  A.  H.  Kidd,  hereto  attac 
marked  'A,'  and  made  a  part  of  this  moti 
The  next  entry  Is:  "January  10,  1002. 
tice  with  Indorsements  of  service  the 
filed  herein,  a  copy  of  which  is  as  folio 
Then  follows  a  notice  addressed  to  Win 
8.  Tilton  and  William  A.  Waddington, 
Indorsement  of  service,  signed,  "J.  W. 
enfelter,  Chief  of  Police."  The  next  e 
is:  "January  10,  1902.  Special  appear 
to  Jurisdiction  of  the  court  filed  herel 
copy  of  which  Is  as  follows."  Then  fol 
upon  the  docket  what  purports  to  be 
of  a  paper  filed  on  the  part  ot  Williai 
Waddington,  and  which,  omitting  signal 
and  formal  parts,  la  as  follows:  "Now  o 
William  A.  Waddington,  defendant  and 
testee,  and  makes  hla  special  appear 
herein  for  the  sole  purpose  of  objectlo 
the  jurisdiction  of  this  court  to  proceed 
ther  In  the  cause,  tor  the  following  reai 
to  wit:  (1)  Said  cause  was  dismissed  b] 
said  Winfield  S.  Tilton  on  January  4, 
by  written  dismissal,  and  alt  the  costs 
by  him.  (2)  Said  cause  was  dismissed  b] 
court  on  January  6,  1902,  before  any  pt 
bad  been  filed  by  the  said  Samuel  Mooi 
any  other  objector,  (3)  This  court  ha 
Jurisdiction  to  proceed  further  In  tills  a 
(4)  This  court  has  no  Jurisdiction  to  pf 
the  said  Samuel  Moore  to  Intervene  in 
cause.  <Q)  The  dismissal  of  this  causi 
the  plaintiff,  Winfield  S.  Tiltou,  termlx 
said  action  In  this  court.  (6)  The  said  i 
uel  Moore  has  no  legal  right  to  be  se 
tuted  instead  of  said  Tilton  In  this  o 
and  the  court  has  no  Jurisdiction  to  t 
said  substitution."  The  next  entry 
"January  10,  1802,  at  0  o'clock  a.  m., 
cause  came  on  for  hearing  before  the  4 
upon  the  objections  to  dismissal,  and  mi 
of  Samuel  Moore  to  be  substituted  as  [ 
contestant,  with  the  bond  tendered,  end 
affidavits  of  A.  H.  Kidd  and  L.  W.  Oolb. 
taclied  thereto,  and  upon  the  motloi 
Samuel  Moore  to  set  aside  the  dlsmlssa 
tered  in  this  cause,  with  the  affidavit  o 
H.  Kidd  attached  to  said  motion,  and 
Ham  A.  Waddington,  defendant  and 
testee,  by  his  attorneys,  having  filed  a 
clal  appearance  herein,  objecting  to  the  j 
diction  of  the  court  to  proceed  further  in 
cause;  and  the  court,  after  hearing  the  e 
ments  of  counsel,  takes  said  matter  n 
advisement  until  January  11,  1902,  i 
o'clock  a.  m."  Then  lollows  the  entr; 
January  11th,  copied  atMve  as  Uke  J 
meut  complained  of. 

Two  questions  are  presented  and  argue 
counsel:  (1)  Does  the  record  before  the 
trlct  court  show  such  an  order  of  the  co 
court  as  can  be  reviewed  upon  error? 
Did  the  record  brought  to  the  district  c 
show  error  of  the  county  court  in  ente 
the  order  complained  of?  If  either  of  t 
queBtions  is  anBwer»L  Ini  tiie  negative. 
JudcmeBi|it^tM-aMy|^libart  mut  ba 
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firmed.  We  think  at  least  one  or  the  other  | 
01  them  must  be  so  answered. 

Section  86  of  the  chapter  on  "Elections," 
Id  r^ard  to  such  proceedings  as  this,  pro- 
Tidea:  "The  proceedings  shall  be  assimilated 
to  those  In  an  action  so  far  as  practicable." 
Id  Burke  v.  Perry,  26  Neb.  414,  42  N.  W. 
401.  it  la  said:  "A  contest  of  an  election 
must  be  what  its  name  Implies— an  adTersary 
proceeding  by  which  the  matters  in  contro- 
verqr  may  be  settled  upon  issues  Joined." 
And  in  Spnrgln  t.  Thompson,  3T  Neb.  39, 
65  N.  W.  297,  the  parties  ace  held  to  the 
•ame  rules  of  pleading  as  In  ordinary  ae- 
tions.  We  think  this  proceeding  is  so  far 
ssrimHated  to  an  action  that  onder  section 
.'lOs  of  our  Civil  Code,  and  the  rule  announ- 
ced in  State  t.  Matley,  17  Neb.  564,  24  N. 
W.  200.  the  plaintiff  In  error  liad  a  right  to 
Intervene  therein  if  his  application  was  made 
while  the  cause  was  pending  in  the  court, 
and  on  proper  and  sufficient  showing.  We 
also  think  It  is  so  far  assimilated  to  an  ac- 
tion as  to  give  the  contestant  a  right,  either 
nnder  section  430a  or  section  999  of  our 
Code,  to  dismiss  tils  action  absolutely  at  the 
time  he  did  so.  In  Harris  r.  Cronk,  17  Neb. 
475,  23  N.  W.  341,  It  Is  held:  "An  action  in 
the  district  court,  wherein  no  counterclaim 
or  mtHjtt  has  been  filed,  having  been  dis- 
missed In  vacation  by  the  party  plaintiff,  and 
all  costs  paid,  according  to  the  provisions  of 
section  430a  of  the  Clrll  Code,  It  is  incom- 
petent for  the  court  at  the  next  or  any  sub- 
sequent term  to  permit  an  intervention  in 
said  cause."  In  Sims  t.  Davis,  48  Neb.  720, 
67  N.  W.  766,  it  Is  held:  "In  an  action 
wherein  the  defendant  has  not  appeared,  a 
dismlssa]  filed  by  plaintiff  as  provided  by 
statute  ends  the  case,  and  litigation  therein 
cannot  be  continued."  In  that  case,  parties 
seeking  to  Intervene  moved  the  court,  on  no- 
tice, to  set  aside  a  dismissal  filed  and  en- 
tered In  vacation.  The  order  overruling  the 
motion  was  held  no  error.  In  Banks  v.  Uhl, 
e  Neb.  145,  It  Is  held,  in  effect,  that  under 
the  provisions  of  section  999  ot  the  Code  a 
plaintiff  in  the  county  court  had  the  absolute 
right  to  dismiss  his  action.  We  think  there 
was  DO  action  pending  In  the  county  court  In 
which  it  could  authorize  tiie  plaintiff  lo  error 
to  Intervene. 

It  however,  we  shonid  hold  that  the  dis- 
missal was  not  absolute,  and  that  the  mat- 
ter was  still  pending  and  under  the  control 
of  the  conrt,  then,  so  far  as  the  record  shows, 
It  Is  still  pending,  and  the  application  of 
plaintiff  in  error  has  not  been  denied,  nor 
big  motion  to  set  aidde  the  dismissal  over- 
niled,  and  do  final  order  is  shown  In  the 
record.  If,  as  plaintiff  in  emx  contends, 
tlie  court  still  had  control  of  the  cause,  and 
the  order  complained  of  prevented  a  ruling 
Dp<n  his  motion  to  set  aside  the  dismissal, 
ere*  then  it  Is  not  a  final  order.  An  or- 
der directly  overruling  such  a  motion  is  held 
In  flbns  T.  Davis,  supra,  not  to  be  a  final  i 


I  order,  if  the  coort  then  had  jurisdiction  of 
the  cause. 

Moreover,  the  order  complained  of  must 
appear  to  be  prejudicial  to  the  plaintiff  In 
error,  to  justify  a  reversal  thereof  upon  his 
application.  Unless  he  had  a  right  to  an  or- 
der setting  aside  the  dismissal  and  allowing 
him  to  Intervene,  he  is  not  prejudiced.  Botl 
his  motion  to  set  aside  the  dismissal  and 
bis  application  to  he  allowed  to  intervene 
were  made  on  lowing  by  affidavits,  and 
tbey  are  not  preserved  by  a  bill  of  exceptions 
The  most  that  could  be  conceded  for  th« 
power  of  the  county  court  is  that  it  may 
have  had  a  discretionary  power  to  set  aside 
the  dismissal  at  the  time  application  of  plain- 
tiff in  error  was  made;  bnt  the  evidence  pro- 
duced to  Influence  or  control  that  discretl(Mi 
must  he  In  the  record,  and  be  sufficient  to 
show  that  it  would  not  have  been  an  abuse 
of  discretion  to  grant  him  the  relief  asked, 
before  prejudicial  error  can  appear. 

Again,  we  think,  if  the  order  complained 
of  h9  final,  because  It  prevents  a  Judgment 
in  the  action,  as  is  contended  by  plaintiff  in 
error,  then,  before  It  can  be  reversed  in  error 
proceedings  in  a  higher  court,  the  contestant, 
Tilton,  whose  dismissal  Is  sought  to  be  set 
aside,  must  be  made  a  party  to  the  error 
proceeding,  and  this  has  not  been  done.  Til- 
ton  was  the  plaintiff  In  the  action,  and  had 
furnished  the  bond  required  by  statute;  he 
had  dismissed  the  action;  and  we  think  the 
dismissal  could  not  be  set  aside  without  no- 
tice to  him,  and  the  record  does  not  disclose 
such  notice. 

We  think  the  judgment  of  the  district  court 
Is  right,  and  recommend  that  It  be  affirmed. 

BABNES,  0.,  concurs. 

ALBEET,  C.  I  concur  in  the  conclusion, 
because  the  coateatant  Is  a  necessary  party  to 
the  proceedings  In  this  court,  and  has  not 
been  made  a  party. 

PER  CIFRIAH.  For  the  reasons  stated  In 
the  foregt^g  opinion,  the  Judgment  of  ttw 
district  coort  Is  afflrmed. 


BBOWN  V.  SILVER. 

(ghipreme  Court  of  Nebraska.   Dec.  4,  lOM.) 

APPEAL  —  HARHLBS8  ERROR  —  LIMITATIONS 
—TRIAL—MISCONDUCT  OP  OOUNSBL— PLBAD- 
ING  AND  PROOP— SALE  OP  LAND-AOTION 
PGR  PRICE. 

1.  Grror  cannot  be  predicated  on  the  action 
of  the  trial  court  in  excluding  immaterial  mat- 
ters from  the  consideration  of  the  jury. 

2.  The  statute  of  limitationn  does  not  begin  ■ 
to  run  until  a  right  of  action  has  accrued. 

3.  When  counsel.  In  their  overzeal,  in  the  ar- 
gument of  a  case  to  a  jury  depart  from  tha 
record,  a  sharp  and  prompt  rebuke  from  the 
trial  jtidffe  will  ordinarily  cure  the  error.  ■ 

4.  There  is  no  variance  between  an  allega- 
tion on  a  verbal  contract  aud  an  unBlgoed  mem- 
orandum of  such  contract  alleged  to  have  bees 

S.  Bee  Llmltatloii  of  Aetloni,  vol.  IS,  Oont.  Big.  | 
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made  by  the  party  charged  at  the  time  the 
contract  was  entered  into,  because  such  nn> 
•igned  memorandum  is  not  a  written  contract. 

D.  Bridence  examined,  and  &«ld  snfDcient  to 
iQBtain  the  judgment. 

Oommlssloaers*  Opinion.  Department  No. 
2.  Error  to  District  Court,  Clay  County; 
Hastings,  Judge. 

"Not  to  be  offlclally  reported." 

Action  by  Naomi  Silver  against  Robert  O. 
Brown.  Judgment  for  plaintiff.  Defendant 
trlugs  error.  Affirmed. 

Leslie  Q.  Hurd  and  Robert  G.  Brown,  for 
plaintiff  In  error.  O.  W.  Bemls,  for  defend- 
ant in  error. 

OLDHAM,  C.  Tbl8  was  an  action  for  the 
recovery  of  (1,833.33,  alleged  to  bare  been 
due  from  tbe  defendant  to  tbe  plaintiff  as  a 
part  payment  of  tbe  purchase  price  of  a 
tract  of  land.  Tbe  petition  alleges  that  tbe 
tract  of  land  was  sold  by  the  plaintiff  and 
,ber  husband,  Espy  E.  Silver,  to  the  defend- 
ant, for  the  agreed  price  of  |2,500;  that  by 
the  terms  of  tbe  sale  the  defendant  paid 
plaintiff  and  her  husband  $000  In  cash,  and 
assumed  a  mortgage  for  (600  on  the  prem- 
ise, and  also  agreed  to  pay  the  Interest  on 
a  mortgage  of  (1,833.38,  which  bad  been  ex- 
ecuted on  the  premises  by  plaintiff  and  her 
husband  to  secure  an  annuity  of  (80  to 
Rachael  Silver,  tbe  mother  of  plaintiff's  hus- 
band; and  that  at  the  death  of  Rachael  Sil- 
ver the  defendant  agreed  to  pay  tbe  remain- 
der of  the  purchase  price,  (1,333.33,  to  plaln- 
tlff^s  husband.  Espy  E.  Sliver.  Tbe  petition 
alleges  the  deatb  of  Rachael  Sliver  on  July 
14,  18»6,  and  that  tbe  account  for  the  bal- 
ance of  the  purchase  money  was  duly  as- 
signed by  Espy  E.  Silver  to  this  plaintiff  be- 
fore tbe  Institution  of  this  suit  Plaintiff 
attached  to  her  petition  a  memorandum,  al- 
leged to  have  been  In  tbe  handwriting  of  the 
defendant,  and  delivered  to  Espy  E.  Silver 
at  tbe  time  of  tbe  purchase  of  tbe  land, 
which  was  unsigned,  and  read  as  follows: 
"Due  Espy  E.  Silver  $1,333.33."  Defendant 
filed  numerous  answers  to  this  petition  and 
the  case  appears  to  have  been  tiled  on  bis 
third  amended  answer.  By  this  answer  be 
admitted  tbe  purchase  of  the  land  from  Espy 
E.  Silver  and  plaintiff;  denied  that  the  con- 
sideration was  (2,500,  and  claimed  that  the 
on)y  consideration  which  he  agreed  to  pay  as 
the  purchase  price  of  the  land  was  (500, 
which  he  paid  In  casb  at  the  time  of  the  pur- 
chase, the  assumption  of  the  (COO  mortgage, 
and  the  payment  of  the  annuity  of  (80  to 
Ilacliael  Silver  during  her  liii'time.  The  an- 
swer admits  the  death  of  Kai-hael  Silver,  as 
alleged  in  plaintiffs  petition,  and  denies  that 
ibere  is  anything  due  on  the  purchase  price 
of  the  land.  There  were  other  allegations  In 
tbe  answer  of  immaterial  matters,  but  noth- 
ing else  tending  to  state  a  defense.  Plaintiff 
replied,  denying  the  new  matter  In  defend- 
ant's answer.  There  was  a  trial  to  a  jury, 
and  a  verdict  was  returned  for  plaintiff  for 


the  amount  sued  for.  Judgment  was 
dered  on  the  verdict,  and  defendant  b 
error  to  this  court  The  parties  will  be 
ignated  In  this  opinion  as  they  were  li 
court  below. 

Tbe  alleged  errors  called  to  our  attei 
In  defendant's  brief  are  the  rulings  ol 
trial  court  In  the  admission  and  excluaU 
testimony,  tbe  giving  of  Instructions 
leged  misconduct  of  plaintiff's  counsel, 
tbe  Insufficiency  of  the  evidence  to  su 
the  verdict.  The  allegationa  of  error 
reference  to  the  action  of  tbe  trial  cou 
the  admission  aud  exclusion  of  evidence 
difficult  to  consider  In  the  manner  presc 
in  defendant's  brief,  for  the  reason  tba 
only  serious  allegations  are  based  on  ai 
solute,  inexcusable,  and  reprehensible 
statement  of  tbe  facts  as  shown  by  the  re 
The  misstatement  of  facts  begins  wltl 
contention  that  the  court  erred  In  not 
mlttlng  defendant  to  file  a  third  ame 
answer,  when  the  record  shows  spedfl 
that  tbe  court  did  permit  defendant  ti 
this  answer.  Tbls  misstatement  Is  folli 
by  another,  which  alleges  that,  becaus< 
court  had  failed  to  permit  this  answer  i 
filed,  it  excluded  certain  testimony  of 
defendant  tending  to  prove  an  alleged 
tract  between  Espy  B.  Silver  aud  his  i 
er,  Rachael  Sliver,  by  which  tbe  mort 
given  to  secure  her  annuity  should  be 
isfied  at  her  death.  The  record  shows 
Instead  of  excluding  this  evidence,  tbe  i 
admitted  It,  and  overruled  plalntilTs  m 
to  strike  It  out  There  Is  no  dispute  s 
tbe  mortgage  givm  by  Espy  E.  SUvc 
Racbel  Silver.  It  was  Introduced  in 
dence,  and  it  showed  on  its  face  that  It 
to  be  satisfied  by  tbe  payment  of  an 
nulty  of  (80  to  Rscbael  Hllvn  during 
natural  life.  Plaintiff's  contention  was 
wben  the  mortgage  was  extinguished  b^ 
payment  of  the  annuity  and  the  deal 
Rachael  Silver  that  the  remainder  of  tbe 
chase  price,  (1,833.33,  became  due,  and 
this  was  the  agreement  made  with  thi 
fendant  at  tbe  time  tbe  land  was  pnrch 
but  plaintiff  did  not  contend  that  this  i 
gage  continued  to  exist  after  the  deal 
Kachael  Silver.  Tbe  only  contest  oree 
question  between  tbe  plabitiff  and  defei 
was  that  defendant  claimed  that  platntUI 
Espy  E.  Silver  had  a  written  contract 
Rachael  Silver  providing  that  the  morl 
should  terminate  with  her  death.  Pla 
admitted  that  this  was  tbe  contract  aw 
derstandlng,  but  draled  that  there  was 
a  written  contract  to  this  effect,  except 
as  was  contained  In  the  mortgage.  Tfai 
sue  was  absolutely  Immaterial,  and  no 
could  be  successfully  predicated  on  tbe  r 
of  a  court  In  excluding  such  an  lAma 
matter. 

Defendant  complains  <tf  the  action  o 
trial  court  in  admlttliv  the  memoranda] 
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shows  that  this  exhibit  was  admitted  withottt 
«D7  objection  on  defmdant'a  part,  and  It  1b 
now  too  late  fw  blm  •to  complain  of  flila 
action  of  tbe  trial  court 

It  la  contended  by  defendant  that,  If  anj 
right  of  action  erer  adsted  on  this  contract; 
It  baa  been  barzed  by  the  statute  of  Bndta- 
tlons,  bat  we  cannot  concede  Uda,  for,  If  tbe 
rontract  was  as  alli^ed  by  plaintiff,  tills  flr 
3Si3J3i  was  not  due  antll  the  death  of  Bacha^ 
surer,  and  It  Is  admitted  that  abe  died  on 
the  14th  day  of  Jn^,  1896,  and  the  recotd 
shows  that  this  petition  was  filed  on  the  11th 
day  of  Febmaiy,  1897;  hence  tbe  statute  of 
limftatlcniB  did  not  b^n  to  nm  against  this 
claim  nnlll  a  right  of  action  had  accrued  n^ 
on  n-l  ft  tbe  14th  day  of  July,  189S. 

A  contention  Is  made  by  the  defendant 
that  tiiere  Is  a  variance  between  the  all^- 
tkm  of  the  petttlon,  which  declares  on  an 
oral  contract,  and  tbe  written  mem<»nndum 
attached  to  the  petition;  but  we  cannot  agree 
with  tUs  emtentlon.  The  paper  whkdi  bore 
the  writing,  "Due  Bq»y  B.  SUver  11,888.83," 
was  not  a  written  contract  It  was  neither 
dated  nw  signed  by  any  one,  and  was  only 
admitted  for  the  purpose  of  showing  an  ad- 
mission 4tf  the  defendant  tiiat  tbe  amount 
timetn  stated  was  due  and  unpaid.  The  tes- 
dmimy  of  Bapy  B.  SllTcr  and  plaintiff  with 
retoenee  to  this  memwandum  was  that  tiiey 
wanted  defendant  to  give  them  sometfalng 
that  would  show  tbat  be  still  owed  them  this 
amount  of  money,  and  tiiat  he  (defendant) 
handed  nq>y  B.  BOver  this  memorandum  aft- 
er be  had  paid  BOrvr  the  9500  on  the  con- 
tract 

The  InstructlonB  glvm  hy  the  trial  court 
were  models  of  brevity  and  precision.  They 
conflned.  the  Jury  strictly  to  tbe  question  as 
to  whether  the  defendant  agreed  to  pay  this 
$1,338.88  as  a  part  of  the  purchase  price  of 
the  land  to  Espy  B,  Sliver  after  Uie  mort- 
gage to  Radiael  Silver  had  been  extinguished 
hj  her  death,  and  properly  told  the  Jury 
that  tiie  burden  was  cm  the  plaintiff  to  prove 
this  allegation  by  a  preponderance  of  the  evi- 
dence^ The  Jury  was  also  Instructed  that  un- 
lets they  ftound  from  the  evMenee  tiiat  de- 
feodant  had  agreed  to  pay  this  sum  at  the 
death  of  Rachael  SUw  to  Bspy  B.  Silver, 
they  should  find  for  fbe  defendant.  The 
other  InstmctionB  were  merely  a  stotement 
of  the  Issues  and  admlsstona,  and  an  In- 
itmetion  defining  the  preponderance  of  evi- 
dence and  we  find  nothing  In  any  of  the 
instructions  tbat  could  possibly  have  preju- 
diced the  defendant 

The  n«rt  question  called  to  our  attention 
lo  defendant's  brief  Is  the  alleged  misconduct 
9t  phitatiff's  counsel  In  his  closing  argu- 
ment to  tbe  jury.  It  appears  ftom  the  record 
ttast  bi  closing  tbe  case  plaintiff's  counsel 
mgsged  In  a  wordy  altercation  with  one  at 
the  eounael  for  defendant,  and  tbat  he  at- 
tempted to  go  outside  of  the  record,  as  he 
ciHimed,  to  def^  hlmstif  a^lnst  an  attach 
made  on  him  by  one  of  defendant's  connsel; 


but,  be  thlB  as  It  may,  the  eourt  promptly 
checked  him,  and  compelled  blm  to  withdraw 
everything  he  had  said  outside  of  the  reooid 
£rom  the  Jury.  When,  counsel  In  their  over- 
sea! In  the  argument  of  a  case  depart  from 
the  record,  a  sharp  and  prompt  rebuke  from 
the  trial-  judge  wlU  ordinarily  cure  the  er- 
ror, and  we  think  In  this  case  that  was  all 
that  was  necessary. 

There  Is  also  complaint  made  about  the 
latitude  which  plaintiff's  counsel  took  In  his 
argument  to  the  Jury.  This  matter  was  pre- 
sented by  aflMavite  and  counter  aflldavlts  to 
the  court  below,  and,  as  we  see  nothli^  nec- 
essarily prejndldal  In  the  argument  ascrib- 
ed to  plalntUFs  counsel,  we  do  not  feel  Justi- 
fied In  disturbing  tiie  findings  of  the  trial 
court  on  that  anestion 

The  next  question  brought  to  our  atten- 
tion Is  as  to  the  sufficiency  of  the  evidence. 
Tbe  record  shows  that  the  contract  was  pos- 
itively testified  to  by  the  plaintiff  and  hei 
husband.  The  deed  offered  to  evidence  re- 
cited a  consideration  of  $2,S00.  Tbe  wrltioi 
memorandum  testified  to  by  plaintiff  and  her 
husband  was  identified  by  experts  as  being. 
In  their  optolon,  tn  the  handwriting  of  the 
defendant  Two  other  witnesses  teetlfled 
that  defendant  told  them  tbat  he  bought  the 
place  for  $2,500,  and  one  of  them— a  brother 
of  Espy  Silvei^testlfled  that  defendant  told 
him  all  about  tbe  contract,  and  tbat  at  one 
time  he  had  an  assignment  of  this  claim 
against  tbe  defendant,  and  that  defendant 
told  blm  tbat  he  would  pay  it  when  it  be- 
came due.  This  array  of  testimony  was 
met  by  a  denial  from  tbe  defendant,  and 
practically  nothing  more.  From  this  evi- 
dence, we  think,  the  verdict  was  fully  Justi- 
fied. 

It  Is  therefore  recommended  that  the  Judg- 
ment of  the  district  court  be  affirmed. 

POUND  and  SSDGWICK.  CO.,  concur. 
Affirmed. 


GOFFIELD  V.  PARMBNTEB  et  al. 

(Supreme  Court  of  Nebraska.   Nov.  20,  1901.)« 

CREDITORS'  SUIT— RETURN  ON  EXECUTION— 
FRAUDULENT  CONVBTANCB-KNOWI.- 
BDGH  OF  GRANTOR. 

1.  The  return  of  a  sheriff-  npoo  ao  execution 
nalla  bona,  which  has  not  been  BuccesRfiilly 
impeached  lo  a  direct  proceeding,  is  n  Riifllcicnt 
basis  for  the  maiotenance  of  a  creditors*  bill, 
and  the  defeadant  cannot  In  such  suit  queetion 
the  trath  of  the  return  for  the  par[i(>s«  of 
showing  that  tha  plaintiff  has  not  exnaiiKted  hU 
legal  remedies. 

2.  Evidence  examined,  and  held  to  sustain 
finding  of  trial  court  that  the  grantee  was 
charged  with  knowledge  of  the  fraudulent  pur- 
pose of  bis  grantor  in  making  the  deed. 

Commissioners'  Opinion.  D^artment  No. 
1.   Appea  I  from  DI  strict  Coiut,  Saunders 

County;  Sedgwick.  Ju^^^g^  by  GoOQIC 
"Xot  to  be  officially  reported."  O 
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Action  by  Thomas  Coffield  against  Alexan- 
der H.  Partnenter  and  otliers.  Judgment  for 
plaintiff,  and  defendants  appeal.  Affirmed. 

Iamb  &  Adams  and  H.  Gilkfson,  for  ap- 
pellanta.  Brown  &  Snmpter  and  Good  ft 
Oood.  for  appellee. 

KIBKPATRICK,  G.  This  Is  a  suit  in  the 
nature  of  a  creditors*  bill,  brought  In  the  dis- 
trict court  of  Saunders  county  on  May  6, 

1897,  by  Thomas  Coffleld  against  Alexander 
H.  Parmenter  and  his  wife,  Benjamin  F. 
Parmenter  and  his  wife,  and  the  Union  Oen- 
tral'  Life  Insurance  Company,  to  set  aside  a 
conveyance  of  certain  land  in  Saunders  coun- 
t)r  made  by  Al»:ander  H.  Parmenter  and  bis 
wife  on  October  27,  18d5,  to  Benjamin  F. 
Parmenter,  their  son»  The  petition  alleges 
ttiat  the  conveyance  was  made  wholly  with- 
out consideration,  and  for  the  purpose  of 
placing  the  property  beyond  the  reach  of  the 
creditors  of  the  grantor  A.  H.  Parmenter; 
and  that  B.  F.  Parmenter,  the  grantee,  had 
full  knowledge  of  the  fraud  at  the  time  be 
accepted  the  conveyance.  B.  F.  Parmenter 
and  his  wife  answered,  pleading  that  tbey 
purchased  the  land  In  good  faith,  for. value, 
and  without  anj-  notice  of  the  insolvency  of 
A.  H.  Parmenter,  and  without  any  knowledge 
of  or  participation  In  the  fraud;  and,  in 
addition,  pleaded  that  A.  H.  Parmenter  own- 
ed real  estate  in  Bethany  and  also  In  Chey- 
enne county,  Keb.,  and  that  he  owned  a  large 
amount  of  stock  in  the  Bethany  Manufactur- 
ing Company,  a  corporation,  and  that  from 
this  property  Thomas  Coffield  could  make 
the  amount  due  on  bis  Judgment,  if  he  so  de- 
sired. To  these  answers  a  reply  was  filed 
by  Coffleld,  pleading  that  the  property  In 
Bethany  owned  by  A.  H.  Parmenter  was  bis 
homestead,  and  exempt  from  execution,  and 
that  the  Bethany  Manufacturing  Company 
was  bankrupt,  and  insolvent,  and  Its  stock 
worthless,  and  denied  that  A.  H.  Parmenter 
owned  lands  In  Cheyenne  county  of  any 
vnlne.    Trial  was  had.  which,  on  June  15, 

1898,  resulted  la  a  finding  and  Judgment  In 
favor  of  Coffield,  appellee,  canceling  and  set- 
ting aside  the  deed  by  A.  H.  Parmenter  and 
wife  to  B.  F.  Parmenter,  and  decreed  the 
property  subject  to  execution  for  the  satis- 
faction of  Coffield's  Judgment.  From  this 
Judgment  all  of  the  Parmenters  appeal  to 
this  court. 

The  facts  disclosed  by  the  evidence,  brief- 
ly stated,  are  as  follows:  Some  time  prior 
to  1884  A.  H.  Parmenter  was  the  owner  of 
the  title  to  the  land  in  controversy  in  Saun- 
ders county,  which  was  free  of  Incumbran- 
ces. He  removed  to  the  village  of  Bethany, 
Ijancaster  county,  for  tbe  purpose  of  edu- 
cating his  children,  and  rented  the  farm  In 
question.  After  he  removed  to  Bethany  he 
became  the  president  of  the  State  Bank  of 
Bethany.  The  bank  became  somewhat  In- 
volved, and  In  the  latter  part  of  1894  he,  to- 
gether with  Louis  M.  Thomas,  J.  B.  Briscoe, 
N.  W.  Henderson,  C.  P.  Lomax,  and  others, 
ofDcen  and  stockholders  of  the  bank,  execut- 


ed to  Thomas  Coffleld  a  note,  on  which,  on 
February  28,  1896,  Judgment  was  rendered  in 
the  Lancaster  county  district  court  for  |1,- 
076.6S.  An  execution  was  Issued  on  this 
Judgment,  and  on  May  24,  1896,  it  was  re- 
turned unsatisfied,  and  on  S^tember  3, 1886, 
a  transcript  of  tbe  Judgment  was  filed  la  the 
district  court  of  Saunders  county,  and  on 
November  2d  of  that  year  an  execution  was 
Issued  thereon,  which  was  likewise  returned 
by  the  sheriff  unsatisfied  for  want  of  prop- 
erty upon  which  to  levy.  Alraut  a  year  be- 
fore Uds,  and  on  October  27,  1895.  Alexander 
Parmenter  and  wife  conveyed  the  land  in 
question  to  B.  F.  Parmenter,  who  paid  on 
the  purchase  price  $75  In  money,  and  he 
and  his  wife  executed  notes  for  tbe  renuin- 
der  of  the  purchase  price,  the  notes  drawing 
interest  at  the  rate  of  6  per  cent  per  anniun; 
the  first  note  being  In  tbe  sum  of  $919,  and 
the  ijemalnder  for  $1,000  each.  In  the  mean- 
time, and  Just  about  a  week  before  this  deed 
was  made,  the  State  Bank  of  Bethany  failed, 
and  it  appears  that  A.  H.  Parmenter,  in  try- 
lug  to  keep  tbe  bank  running,  had  become 
very  badly  involved. 

The  only  question  requiring  consideration 
in  this  case  is  one  of  fact.  It  is  claimed  by 
appellants  that  there  la  no  evidence  In  tbe 
record  tending  to  show  that  B.  F.  Aurmentcr. 
at  the  time  he  toi^  the  conveyance  of  the 
land  in  question,  had  knowledge  of  his 
father's  Insolvency,  or  tending  to  show  that 
he  participated  In  his  father's  fraudulent 
purpose  to  put  the  land  beyond  tbe  reach  of 
his  creditors.  B.  F.  Parmenter  testified  that 
he  had  no  knowledge  of  his  father's  Insolv- 
ency, and  that  he  did  not  know  that  the 
State  Bank  of  Bethany  had  failed.  A.  H. 
Parmenter  was  not  called  as  a  witness.  It 
appeara  that  B.  F.  Parmenter  had  rented  the 
place  of  his  father,  and  had  been  living  on 
It  nearly  a  year  at  the  time  of  his  alleged 
purchase.  The  testimony  shows  that  he 
owned  but  a  small  amount  of  personal  prop- 
erty, and  that  his  wife  was  not  possessed  of 
any  means;  that  the  only  sum  be  paid  down 
for  the  land  was  the  aum  of  $75;  that  the 
notes  be  gave  were  secured  only  by  the 
siguatui-e  of  his  wife.  Mot  even  a  mortgage 
upon  the  land  was  given  as  security.  Up  to 
the  time  of  tbe  commencement  of  this  suit 
It  seems  that  B.  F.  Parmenter  had  paid  $2,- 
SOO  on  tbe  purchase  price  of  the  farm.  Bnt 
this  money,  it  appears,  he  obtained  by  exe* 
cuting  a  mortgage  on  the  place  to  the  Bnlon 
Central  Life  Insurance  Company. 

The  burden  of  proof  In  this  case,  accord- 
ing to  a  weU-establlshed  rule,  was  upon  ap- 
pellants. From  a  careful  reading  of  the  testi- 
mony. It  very  clearly  appears  that  B.  F. 
Parmenter  must  have  known  of  the  insoK- 
eucy  of  his  Catbar  at  the  time  be  took  title 
to  the  premises,  and  from  all  tbe  circum- 
stances In  the  case,  as  disclosed  by  tbe  evi- 
dence, we  think  the  finding  of  the  trial 
court  that  B.  F.  Parmentei;^Ru|taiflDenced 
and  controlled  by  his  fatMM3%e  trans- 
action, and  that  the  land  was  conveyed  to 
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liIiD  wlthont  coDBlderatlon,  and  wlttioiit 
flnancial  ability  on  his  part  to  pay  for  tbe 
same,  fa  sustained  by  tbe  evidence;  and  be 
must  be  beld  to  bave  bad  notice  that  bis 
father's  purpose  was  to  place  the  land  be- 
yond the  reach  of  bis  creditors.  The  trial 
court  beard  the  evidence,  and  so  ftrand,  and 
we  are  unable  to  say  that  tbe  finding  Is  not 
■opported  by  snffident  competent  evidence. 

It  Is  contended  by  appellants  that  the  tesU- 
mony  does  not  show  that  an  execution  had 
been  Issoed  upon  tbe  judgment,  and  return- 
ed unsatisfied  for  vant  of  proporty,  and  that 
A.  H.  Parmenter  did  in  fact  bare  property 
subject  to  execution.  The  evidence  discloses 
flutt  an  execution  was  Issued  and  returned 
Msatlsfled  In  Lancaster  county,  and  tiiat 
after  the  transcript  was  filed  In  Saunders 
county  an  execution  was  Issued  ttiereon,  and 
likewise  returned  unaatlifled.  It  also  ap- 
pears that  the  property  owned  by  A.  H. 
Parmenter  In  Bethany  was  a  bomestead,  and 
therefore  exempt  as  awA,  and  that  the 
Betbany  Manufacturing  Company  was  in- 
Mdvent,  and  Its  stock  worthless.  The  evi- 
dence does  not  disclose  whether  or  not  A.  H. 
Parmenter  owned  tend  of  any  value  In  CSiey- 
rane  county;  but,  however  that 'may  be,  the 
rule  iB  settled  that  the  return  of  tbe  aberUI 
un  an  execution  nulla  bona  Is  coneluiMve  of 
the  question  that  the  creditor  bas  exhausted 
his  legal  remeffles  and  Is  entitled  to  main- 
tain the  bllL  general  rule  Is  that  a 
court  of  equity  will  not  Interpose  until  the 
creditor  has  exhausted  bis  remedy  at  law, 
and  a  Judgment  recovered,  and  an  execution 
Issued  thereon  and  retnmed  unsatisfied,  are 
ordinarily  required,  and  are  considered  the 
best  evidence  that  the  remedy  at  law  does 
not  ezlst.**  Weaver  v. '  Gressman,  21  Neb. 
078,  83  N.  W.  478.  In  Baxter  v.  Moses,  S2 
Am.  Hep.  785,  the  rule  Is  annonnced  as  fol- 
lows: "His  [the  debtor's]  Inability  or  nn- 
TrtlHngnewi  to  pay  sbonld  be  establlBhed  by 
KHne  certain  rale.  What  more  reasonable 
one  could  be  devised  than  tbat  there  diall 
be  a  Judgment,  an  execution,  and  a  return 
nulla  bona?  And,  to  remove  all  uncertainty, 
the  official  return  Is  conclusive  evidence  that 
the  creditor  baa  exhausted  all  i^l  remedl*Mt 
vltbont  sncceedmg  In  collecting  his  debt.  It 
la  a  beneficent  rule  for  both  parties*'— citing 
nany  caaes.  See  Bates  &  Co.  v.  Oobb  (8.  O.) 
7  S.  B.  748, 18  Am.  St  Rep.  742«  to  tbe  same 
effect 

The  authorities  dted  by  appellants  no 
donbt  correctly  state  the  law.  but  under  the 
facta  In  this  case,  as  found  by  the  trial  court 
thq-  do  not  control,  and  have  no  application. 
U  follow  from  what  has  been  snld  tbat  the 
ilndtnga  and  Judgment  of  tbe  trial  court  are 
■'izlit.  and  It  iB,  therefore,  recommended  that 
the  Judgment  of  the  district  court  be  af- 
firmed. 

DAT  and  HAS'IINGS,  OC  conen 
AlBnnat. 


FIBST  NAT.  BANK  07  ALBION  v.  SNY- 
DER. 

(Supreme  Court  of  Nebraska.    Dec.  4,  1001.) 

BXEHPTION— PROCBBDS  OF  PARTITION  BALE. 

1.  Proceeds  of  a  partition  sale  of  real  estate 
cannot  be  claimed  as  exempt  iiersoDal  property 
against  one  who  bad  aud  has  taken  propM*  stepa 
Id  tbe  partition  proceedingB  to  enforce  a  judg- 
ment lien  against  tbe  land  partitioned, 

Commissionera'  Opinion.  Department  No. 
i:  Error  to  District  Court,  Boone  County; 
Kendall,  Judge. 

"Not  to  be  otfldally  reported." 

Action  by  Cora  O.  Snyder  against  the  First 
National  Bank  of  Albion.  Judgment  for 
plaintiff.  Def radant  brings  error.  Reversed. 

H.  O.  Vail,  for  plaintiff  In  error.  M.  W. 
McOan  and  J.  B.  Armstrong,  fW  detoidant 

In  amnr. 

HASTINGS,  a  In  a  partition  tbe  plain- 
tiff bank  claimed  a  lien  upon  the  share  of 
JcHai  F.  Snyder  for  |S8S  debt  and  oosts  of 
iai.48  upon  a  Judgment  recovered  In  1893 
against  said  Snyder.  Tbe  father,  Peter  Sny- 
der, died  December  6,  ISM,  aeiaed  In  fee  of 
206  acres  of  land  In  Boone  county,  where 
the  Judgment  against  the  son  was  on  tbe 
Judgment  docket  unrevoaed,  unpaid,  and  In 
force.  After  the  decree  of  distribution, 
wblch  It  was  found  Impossitde  to  carry  out, 
tbe  real  estate  was  sold,  and  it  was  found 
tbat  there  was  due  from  It,  as  John  F.  Sny- 
der's share,  $277.63.  In  tbe  meanwhile  bis 
wife,  Cora  Snyder,  had  filed  a  plea  of  Inter- 
vraitlon,  setting  up  the  absence  of  her  bus- 
band  from  the  state;  that  she  was  tbe  head 
of  a  family;  tbat  die  had  neither  lands, 
town  lots,  nor  houses  subject  to  exemption  as 
a  homestead,  and  dalmlng  this  money  as  a 
perscmal  exemption.  Her  claim  was  allow- 
ed by  the  trial  court,  and  tbe  money  found 
to  be  exempt  tiom  plalntltTs  claim,  and  was 
decreed  to  be  paid  to  the  wife.  From  this 
decree  the  plaintiff  bank  appeUs. 

The  bank's  claim  Is,  in  substance,  that 
this  real  estate  descended  to  the  heirs  of 
Peter  Snyder,  one  of  whom  was  John  F.; 
that  when  It  so  descended  tbe  Judgment  on 
the  records  of  Boone  county  attached  to  John 
F.  Snyder's  Interest  aud  became  and  re- 
mained a  Hen  upon  It;  and  when  the  land 
was  sold  In  the  partition  proceedings  the 
proceeds,  so  tu  as  they  went  to  John  F. 
Snyder,  should  have  been  paid  In  discharge 
of  this  Hen.  Section  806,  Code  GIv.  Proc. 
No  brief  baa  been  filed  by  the  appellee,  and 
It  Is  Impossible  to  see  on  what  principle  the 
action  of  the  trial  court  can  be  sustained. 
The  title  to  this  portion  of  tbe  estate  cer- 
tainly passed  to  John  F.  Snyder  on  tbe  fa- 
ther's debt.  Tbe  property  was  not  a  home- 
fltead.  and  clearly  wns  not  exempt  from  sei- 
zure for  John  Snyder's  debta.  It  certainly 
becnmp  aulijcct  to  tbe  lien  of  this  judgment 
and  as  certainly  the  partition  proceedings  did 
not  serve  In  any  """W^^J^Ji^^^lSotet 
Hen.   The  sale  In  tbe  partiQon  proceMfngs 
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to  which  the  plaintiff  was  a  party  must  he 
held  to  have  been  made  to  enforce  plflintifTfl 
lien.  The  proceeds  are  no  more  subject  to 
any  claim  of  exemption  as  personalty  than 
If  they  were  the  proceeds  of  an  execution 
sale,  and  In  the  bands  of  the  court  by  that 
means.    Section  805,  Code  Clv.  Proc, 

It  Is  therefore  recommended  that  the  de- 
cree of  the  trial  court,  so  far  as  It  provides 
for  the  payment  of  this  money  to  Cora  Sny- 
der,  be  reversed,  and  the  cause  remanded, 
witb  InstructloiiB  to  enter  a  decree  In  fhror 
of  plaintiff. 

DAT  and  KIRKPATRICK,  Oa>  CfOiciir. 

Reversed,  with  directions. 


HABOABINE,  McKITTRICK  DRY  GOODS 

CO.  et  al.  V.  KRUO  et  al. 
(Supreme  Court  of  Nebraska.   Nov.  20,  1901.) 

PBINCIPAl.  AND  AOBNT— KNOWLEDGE  OP 

AGENT— NOTICE  TO  PRINCIPAL. 
1.  Notice  to  or  knowledge  by  an  agent  is 
imputed  to  his  principal  in  those  cases  only 
in  which  it  is  bis  daty  to  a^  upon  it,  or  to  com- 
municate it  to  his  employer,  in  the  proper  dis- 
charge of  his  trast  as  such  agent:  and  it  pos- 
sesses that  character  In  those  cases  only  in 
which  it  has  a  dbrect  relatitm  to  the  act  or 
busiDess  which  the  agent  Is  employed  to  do. 

OommlBBloners'  Opinion.  Department  No. 
S.  Appeal  from  District  Court.  Box:  Butte 
County;  Westover  Judge. 

"Not  to  be  officially  reported." 

Action  by  the  Hargadlne,  HcKittrick  Dry 
Ooods  Company  and  others  against  Harry  R. 
Kmg  and  others.  Jodgmfflit  for  d^nduits, 
and  plaintiffs  appeal.  Berersed. 

Charles  E.  Magoon  and  Cbas.  O.  Wbedon, 
for  appellants.  Geo.  E.  Hibner  and  Bicketts 
&  Wilson,  for  appellees. 

AMES,  C  During  the  time  of  the  happen- 
ing of  the  tmnsactionB  hereinafter  related 
Harry  R.  Kmg  lived  at  Lincoln,  Neb.,  and 
his  brother,  Frederick  V.  Krug,  lived  at  New 
York  City,  N.  Y.  Harry  owned  a  tract  of 
land  situate  In  Box  Butte  county,  In  this 
state,  of  which  he  negotiated  a  sale  to  Fred- 
erick for  the  price  of  ?2,500.  On  the  24th 
or  25th  day  of  March,  ISHo,  he  applied  to 
Mr.  Chiirles  E.  Magoon,  an  attorney  at  law 
In  Lincoln,  and  consulted  him  concerning 
effecting  a  conveyance  of  the  land  to  the 
purchaser,  saying  that  the  latter  "desired  to 
know  that  the  deed  was  properly  executed 
according  to  the  requirements  for  convey- 
ing real  estate  In  Nebraska,"  and  that  lie 
(Harry)  had  mentioned  Mngoon's  name  to  his 
brother,  who  desired  the  latter  "to  make  cut 
the  deed,  see  tliat  everything  tliereln  was 
right,  put  It  on  record  for  him,  and  [after 
recording]  send  It  to  him  at  New  York  City." 
Magoon  learned  from  Han-y  the  correct  de- 
scription of  the  land,  and  wrote  the  deed,  and 

^  1.  8m  Prtoclpsl  sod  Agent,  vol.  40,  Cent.  Dig.  | 


after  its  execution  sent  It  to  Box  Butte  < 
ty  to  be  recorded,  where  It  was  received 
filed  on  March  27tb.  Shortly  aftem 
the  deed,  having  been  recorded,  was  retn 
by  the  county  clerk  through  the  mal 
Magoon.  who  Immediately  sent  It  In  like  : 
ner  to  Frederick  Krug  in  New  York.  1 
receipt  of  the  instrument,  Frederick  n 
ted  the  purchase  price  to  Harry  by  m 
of  a  draft,  payable  to  the  order  of  the  It 
The  purpose  of  Harry  in  this  transac 
which  he  afterwards  accomplished,  wi 
defraud  his  creditors  out  of  the  land  c 
the  proceeds  of  its  sale.  Knowledge  of 
purpose  came  to  Magoon  after  the  deed 
been  sent  to  Box  Butte  county  for  re 
and  apparenUy  before  Its  return  tberef 
but  certainly  before  It  was  sent  to  New  : 
Tbe  parchaser  was  and  remained  ignora 
Harry's  financial  condition,  and  of 
fraudulent  intent,  until  long  after  he 
received  and  accepted  tbe  deed  and 
the  purcbase  price. 

This  Is  an  action  in  tbe  nature  of  a 
Itors'  bill  by  certain  creditors  of  Han 
set  aside  the  conveyance  of  the  land  t 
brother,  and  subject  it  to  the  paymei 
tbelr  judgments.  The  suit  was  tried 
referee,  who  found  tbe  facts  substani 
as  above  stated,  except  that  be  found 
Magoon  was  the  agent  of  the  purch 
Frederick  V.  Krug,  in  tbe  transaction.  ' 
out  a  description  of  the  nature  or  purpo: 
tbe  agency,  or  the  scope  of  the  agent's 
ployment  of  tbe  extent  of  his  authority, 
a  coucluslon  of  law  the  referee  found  ' 
knowledge  ou  the  part  of  said  Magoo 
facts  sutUcient  to  put  him  on  inquiry  ti 
ing  the  intent  of  Harry  R.  ICrug  amou 
under  the  circumstances,  to  notice  of 
intent,  and  that  bis  principal,  the  defer 
Frederick  V.  Krug,  is  chargeable  therew 
and  he  therefore  recommended  that  the  ] 
er  of  the  petition  of  tbe  plaintiffs  be  gra 
the  conveyance  set  aside  as  to  them,  an( 
land  subjected  to  the  payment  of 
claims.  The  report  was  confirmed  by 
court,  and  a  Judgment  entered  accord! 
from  which  the  defendants  appeal 

If  tbe  referee's  findings  of  fact  are 
plemented  by  the  undisputed  evldeno 
spectlng  the  scope  and  nature  of  Map 
employment,  the  above-mentioned  concli 
of  law  is  erroneous.  It  Is  a  harsh  ani 
vere  rule  which  Imputes  to  a  principa 
knowledge  possessed  by  his  agent,  and  o 
times,  as  in  the  cose  at  bar,  punishes  a 
nocent  party  for  participation  in  a  tra 
tlon  of  which  lie  was  concededly  Igno 
It  was  adopted,  not  as  adapted  to  secur 
ends  of  Justice  in  all  cases,  but  as  a  co 
slon  to  the  weakness  of  the  powers  ol 
cernment  of  human  tribunals.  The  p: 
pie  Is  too  firmly  established  to  be  sb: 
and  its  wisdom  Is  not  doubted,  but,  as 
not  infrequeutiy  the  cause  of  rank  Inju 
its  operation  should  be  rigidly  confine 
those  3i»^t<»y4«^H<^Mnctl7  appUc 
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The  reasDB  of  the  rale  and  some  of  Its  prin- 
cipal limitations  are  well  stated  by  Mr.  Jus- 
tice Bradley  in  the  case  of  The  Distilled 
Spirits,  11  Wall.  356,  20  L,  Ed.  167,  as  fol- 
lows: "Tbe  general  rule  that  the  principal 
Is  bound  b7  the  knowledge  of  bis  agent  Is 
based  upon  the  principles  of  law  that  it  is 
the  agent's  duty  to  communicate  to  bis  prin- 
cipal the  knowledge  which  he  has  respecting 
the  subject-matter  of  negotiation,  and  tbe 
presumption  that  he  will  p^-form  that  duty. 
When  it  is  not  the  agent's  duty  to  communi- 
cate such  knowledge,  when  it  would  be  un- 
lawful for  him  to  do  so— as,  for  example, 
when  It  has  been  acQolred  confidentially  as 
attorney  for  a  former  client  In  a  prior  trans- 
action— the  reason  of  the  rule  ceases,  and  in 
such  a  case  tbe  agent  would  not  be  expected 
to  do  that  which  would  Involve  the  betrayal 
of  professional  confidence,  and  his  principal 
ought  not  to  be  boimd  by  his  agent's  secret 
and  confidential  information.  This  often 
happens  in  the  case  of  large  cities  In  Eng- 
land, where  men  of  great  professional  emi- 
nence are  frequently  consulted.  They  thus 
become  possessed.  In  a  confidential  manner, 
of  aecret  trusts  and  other  defects  of  title, 
which  they  could  not  honorably,  if  they  could 
legally,  communicate  to  subsequent  clients." 
Consistently  with  this  view,  tbe  knowledge 
of  an  agent,  in  order  to  be  binding  upon  his 
prlncipa),  must  be  not  only  sucb  as  he  pos- 
sessed daring  the  time  of  his  employment,  but 
sucb  as  related  to  his  duties  In  such  a  way  as 
tbat,if  it  was  known  to  the  principal,  It  would 
affect  the.  conduct  of  the  latter  In  doing  the 
Tery  act  or  transacting  the  very  business 
which  the  agent  was  engaged  to  do.  Now,  It 
is  clear  that  the  knowledge  of  Magoon  as  to 
the  intent  of  Harry  Krug  In  making  tbe  con- 
Teyance  In  question  conld  not  have  atlected 
nis  conduct,  or  even  that  of  his  principal.  In 
preparing  a  deed  of  the  land,  seeing  to  it 
that  it  was  properly  recorded,  and  sending  it 
by  maU  to  New  York.  He  was  not  consulted 
as  to  the  valne  of  the  land,  the  sufBdency  of 
the  title,  the  sum  to  be  paid  for  It,  the  pro- 
priety of  making  the  purchase  or  accepting 
tie  deed;  nor  had  he  any  duty  to  perform 
with  respect  to  any  of  these  matters,  and  for 
h\m  to  have  volunteered  any  information  or 
advice  on  any  of  these  subjects  to  Frederick 
Krug  would  have  been  merely  an  impertl- 
MDce.  PlBCUSslng  this  rule  In  Trentor  v. 
Pothen,  46  Minn.  298,  49  N.  "W.  121),  24  Am. 
St  Rep.  225,  the  court,  per  Mitchell,  J.,  say: 
"Bat  wbile  this  rule  may  be  a  salutary  and 
Jnst  one  if  properly  applied,  it  would  be  a 
very  dangerous  one  if  applied  without  proper 
discrimination.  Hence  the  tendency  of  the 
courts  la  rather  to  restrict  the  doctrine  of 
Imputed  notice,  or,  at  least,  not  to  extend  it, 
but  to  reduce  It  within  clear  and  definite 
principles.  The  rule  which  imputes  to  the 
[ffincipal  the  knowledge  possessed  by  the 
«gent  applies  only  to  cases  where  the  knowl- 
^Re  is  possessed  by  an  agent  within  the 
■cope  of  tbe  agency,  ao  that  It  becomes  his 


duty  to  act  npon  It,  or  communicate  It  to 
his  principal.  As  it  Is  the  rule  that  wheth- 
er the  principal  Is  bound  by  contracts  en- 
tered Into  by  tbe  agent  depends  upon  the 
nature  and  extent  of  the  agency,  so  does  the 
effect  npon  the  principal  of  notice  to  the 
agent  depend  upon  the  same  conditions. 
Hence,  in  order  to  determine  whether  the 
knowledge  of  the  agent  should  be  imputed  to 
the  principal,  It  becomes  of  primary  Impor- 
tance to  ascertain  the  exact  scope  and  ex- 
tent of  tbe  agency.  In  this  case  It  appears 
from  the  evidence  that  tbe  agency  was  spe- 
cial, and  limited  to  examining  an  abstract  of 
title,  and  from  ttiat  giving  the  intervener  an 
opinion  as  to  tbe  sufi!lclency  of  defendant's 
title.  In  other  words,  it  was  the  ordinary 
case  of  the  employmrat  of  an  attorney  to 
examine  the  record  title,  and  give  an  opinion 
or  not  whether  or  not  It  Is  good.  We  do  not 
snppose  it  was  ever  tmderstood  that  it  was 
within  the  scope  of  the  agency  of  an  attor- 
ney, under  sucb  circumstances,  to  go  beyond 
the  record  evidences  of  title,  and  make  an 
Inquiry  of  people  generally  for  information 
as  to  facts  that  might  alfect  the  title."  Up- 
on the  same  principles  are  Sandberg  v.  Palm, 
53  Minn.  252,  54  N.  W.  1109;  Congar  v.  R. 
B.  Co.,  24  Wis.  157,  1  Am.  Rep.  l&l;  and 
Hinton  T.  Insurance  Co.,  63  Ala.  488.  The 
rule  Is  that  notice  to  an  agent  whose  duty  It 
is  to  act  upon  the  notice,  or  to  communicate 
the  Information  to  his  principal  in  the  proper 
discharge  of  his  trust  as  such  agent,  is  legal 
notice  to  the  principal.  The  Fulton  Bank  t. 
The  New  York  &  Sharan  Canal  Co.,  4  Paige, 
127.  It  is  to  be  observed  that  the  breach  of 
duty  of  which,  in  an  action  like  the  case  at 
bar,  the  law  conclusively  presumes  tbe  agent 
not  to  have  been  guilty,  is  a  breach  of  a 
duty  owed  by  him  not  to  third  persons,  but 
to  his  principal.  It  would  seem  to  be  a 
corollary  of  this  that,  If  be  does  In  fact  com- 
mit such  a  breach,  lu  consequence  of  which 
his  principal  suffers  loss,  the  latter  Is  enti- 
tled to  call  upon  him  to  respond  In  damages. 
It  Is  a  general  rule  of  law  that  "It  Is  the 
duty  of  the  agent  to  give  to  bis  principal  rea- 
sonable and  timely  notice  of  every  fact  com- 
ing to  his  knowledge  in  reference  to  his 
agency,  and  which  it  may  be  material  for  the 
principal  to  know  In  order  for  the  protection 
or  preservation  of  his  interests."  Meachem 
on  Agency,  §  538,  and  cases  cited.  It  aj^ar- 
eutly  follows  from  this  rule  that  the  sup- 
pression of  tbe  knowledge  of  facts  which 
were  sufficient  to  deprive  the  principal  of 
the  very  property  which  the  agent  was  em- 
ployed to  assist  In  purchasing  would  fix  up- 
on the  agent  this  liability.  But,  before  the 
agent  can  be  held  to  have  Incurred  this  re- 
sponsibility, it  must,  we  think,  be  establish- 
ed that  he  was  intrusted  with  the  conduct  of 
some  matter  pertaining  to  the  negotiation,  or 
bargain,  or  agreement  of  the  purchase  itself, 
and  that  It  is  not  sufilclent  that  he  was  em- 
ployed to  do  some  act  or  series ^f  acts  cler- 
ical in  their  nature,  anaigtatttng  voKtUdd^n^ 
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ciee  of  no  Judgment  or  discretion  with  re- 
spect to  the  real  business  In  progress. 

ft  Is  therefore  recommended  that  tlie  judg- 
ment of  tbe  district  court  be  rereraed,  and 
tbe  action  dismissed. 

ALBERT  and  DITFFIB,  GC.,  conctir. 

Reversed  and  dismissed. 

NBLSOK.  BherlfE.  t.  OITT  OF  BBATBIGB. 
(Supreme  Ooort  of  Nebraska.   Nor.  20,  1801.) 

■ZBCUTIOM— SAUSB-RBTHBSAL  OF  JUDOmNT 
— BBSTITUTION— WHO  HAT  OLAIH— 
ATTACHUBNT. 

1.  Where  a  judgment  creditor  purchases  prop- 
erty at  an  exeeimon  sale  on  a  Judgment  whiui 
is  subsequently  reveraed,  ft  Is  his  duty  to  main 
restitution  of  the  property  bo  purchased  to  the 
Judgmeot  debtor  after  the  reversal  of  the  judg- 
meut;  but  the  right  to  demand  restitution  is 
confined  to  the  judgment  debbx  or  bis  privies, 
and  cannot  be  involrad  by  an  attadimg  cred- 
itor of  such  jud^ent  debtor. 

2.  Where  an  attachment  proceeding  is  insti- 
tuted against  a  defendant  who  is  a  resident  of 
tills  state,  In  a  county  In  which  such  defendant 
does  not  reside  and  cannot  be  found,  and  makes 
no  appearance,  a  iexj  on  a  judgment  rendered 
on  such  proceediug  a  not  a  valid  Hen  on  the 
property  of  the  defendant  In  the  county  in 
which  such  judgment  was  rendered. 

3.  Whether  one  in  peaceful  possession  of  per^ 
Bonat  property,  and  with  no  stronger  title,  may 
not  maintain  replevin  against  a  trespasser  who 
disturbs  his  possession,  queere? 

Commissioners'  Opinion.  Department  No. 
2.  Error  to  District  Court,  Gage  County; 
Letton,  Judge. 

"Not  to  be  officially  reported." 

Action  by  the  city  of  Beatrice  against  Lind 
Nelson.  Judgment  for  plaintiff.  Defendant 
brings  error.  Affirmed. 

E.  O.  KretBinger,  for  plaintiff  in  error.  F. 
N.  Prout  and  W.  G.  Doraey,  for  defendant  In 
error. 

OLDHAM.  0.  This  Is  an  action  In  re- 
plevin, instituted  by  the  dty  of  Beatrice 
against  Und  Nelson,  as  sheriff  of  Gage  coun- 
ty. Neb.,  to  recover  certain  personal  property 
in  the  petition  described.  The  jury  was 
waived  by  tbe  agreement  of  the  parties,  and 
tbe  cause  was  submitted  to  tbe  court  upon 
an  agreed  statement  of  facts. 

Tbe  material  facts  agreed  upon  were: 
That  the  property  In  dispute  had  been  levied 
upon  and  sold  under  an  execution  on  a  judg- 
ment which  the  city  of  Beatrice  had  pro- 
cared  against  the  Arm  of  Godfrey  &  Meals  In 
the  district  court  of  Gage  county.  Neb.;  that 
the  city  of  Beatrice  bad  purchased  the  prop- 
erty at  this  execution  sale;  that  the  judi;- 
ment  under  which  this  execution  sale  wns 
bad  was  subsequently  reversed  by  the  Su- 
preme Court  of  the  state  of  Nebraska;  that 
after  the  reversal  of  this  judgment  the  Smed- 
ly  Steiira  &  Pump  Manufacturing  Compnuy 
oommenced  a  suit  in  attachment  against  the 

f  L  Am  Execution,  vol.  21,  Cent.  Dig.  g  lyr. 


firm  of  Godfrey  &  Meals  In  the  district 
of  Gage  county.  Neb.;  that  at  tbe  tlmt 
suit  was  begun  neither  of  the  defen 
was  n  resident  of  Gage  county.  Neb. 
each  was  a  resident  of  tbe  state  of  Nebi 
one  of  the  members  of  the  firm  resldi 
Holt  county  and  one  In  Douglas  cc 
Neb.;  that  each  of  these  defendants 
served  In  the  attachment  proceeding  1 
county  in  which  he  resided,  but  neltl 
them  appeared  for  any  purpose  In  th 
tion.  It  further  appears  from  the  a 
statement  of  facts  that  this  attachmen 
was  prosecuted  to  judgment  In  Gage  a 
Neb.,  and  that  the  city  attorney  of  th< 
of  Beatrice  filed  a  motion,  supported  t 
affidavit.  In  said  suit,  after  Judgment,  s 
that  the  attached  property  be  released 
alleging  that  it  belonged  to  the  city  of 
trice.  It  also  appears  that  this  motioi 
denied,  and  that  no  appellate  proceedln: 
taken  to  review  the  order  of  the  conrt 
Ing  this  motion.  It  also  appears  tha 
defendant  sheriff  levied  on  the  propei 
dispute  as  the  property  of  Godfrey  & 
imder  this  attachment  proceeding. 

On  this  agreed  statement  the  court  1 
found  the  Issues  in  favor  of  the  plalntif 
tbe  defendant  brings  error  to  this  conr 

Tbe  chief  contention  of  defendantfs 
sel  Is  that  the  plaintiff,  under  the  a 
statement  of  facts,  falls  to  show  any 
in  itself  to  the  chattels  in  dispute,  anc 
under  tbe  doctrine  approved  by  this 
that  "the  plaintiff  In  replevin  must  re 
the  strength  of  Its  own  title,  and  not  o 
weakness  of  the  title  of  Its  adversary 
(the  defendant)  was  entitled  to  judgm< 
the  court  below.  His  theory  Is  that, 
tiff  having  purchased  the  chattels  a 
execution  sale  on  a  judgment  In  whi 
was  the  judgment  creditor  and  GoAft 
Meals  tbe  judgment  debtor.  Immediate 
the  reversal  of  this  judgment  by  tbi 
preme  Court  tbe  title  to  the  chattels  ac 
chased  reinvested  In  tbe  judgment  del 
Godfrey  &  Meals,  and  that  plaintiff  wa 
tirely  divested  of  all  property  interest  b 
right  of  possession  to  tbe  chattels  In  dl 
because  of  the  reversal  of  said  judg 
We  do  not  doubt  the  proposition  that  w! 
judgment  creditor,  or  one  for  him.  pure 
property  at  an  execution  sale  on  his 
ment,  and  his  judgment  Is  subsequent! 
versed  and  set  aside  by  a  superior  con 
is  then  Incumbent  on  him  to  make  restit 
of  the  property  so  purchased  to  the  judg 
debtor,  or  to  account  to  such  judgment 
or  for  the  value  of  tbe  property  so  pui 
ed;  but  we  think  tbe  right  to  demand 
restitution  Is  confined  to  the  judgment 
or  and  his  privies,  and  that  it  canm 
Invoked  by  the  attaching  creditors  of 
judgment  debtor.  While  this  questiot 
never  been  deflnitely  settled  In  an  adjr 
case  by  this  court,  yet  we  think  this  n 
well  founded  liT  jMnclz^Jand  fully  snst 
by  thMgS>^¥^o^'^rt>.   In  the 
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of  McAttsland  r.  Pnndt  1  Neb.  211,  03  Am. 
Deo.  358,  Crounse,  J.,  speaking  for  himself 
alane,  expressed  the  opinion  that  the  Judg- 
ment creditor  who  purchases  at  an  execu- 
doQ  sale  should  take  title  to  the  property 
BO  purchased  as  a  stranger  would,  entirely 
unaffected  by  a  subsequent  reversal  of  the 
Judgment;  but  we  think  that  this  Is  extend- 
ing the  rule  too  far,  and  is  in  confilct  with 
the  great  weight  of  authorities  on  this  sub- 
ject McBain  y.  McBain,  15  Ohio  St.  337,  86 
Am.  Dec  478;  Gott  v.  Powell,  41  Mo.  420; 
Sheldon  t.  Pmessner  (Kan.  Sup.)  35  Pac.  204; 
.Stroud  T.  Casey,  25  Tex.  740,  78  Am.  Dec. 
KG.  The  case  of  Gould  v.  Sternberg,  128 
III.  110.  21  N.  E.  628.  15  Am.  St.  Rep.  138,  is 
well  considered,  and  we  think  its  reasoning 
governs  the  point  at  issue  in  this  case.  It 
says:  "It  is  well  settled  In  this  state  that 
when  property  of  a  defendant  has  been  sold 
ander  judgment,  afterwards  reversed,  to  a 
pnrty  to  such  judgment,  the  defendant  can 
rewver  it  back.  If  the  purchaser  be  a  third 
party,  he  can 'recover  from  the  plaintiff  the 
value  thereof,  but  the  title  to  the  property 
in  that  case  is  unaffected  by  the  reversal. 
No  one  bat  the  defendant  or  his  assignees 
can  take  advantage  of  such  reversal,  and 
there  can  be  no  qnestion  but  that  he  may 
waive  that  right  or.  If  he  has  lost  nothing 
by  the  Judgment,  he  can,  of  course,  gain 
nolhing  by  Its  reversal.  A  sale  or  execution 
based  on  a  Judgment  afterwards  reversed  is 
not,  therefore,  we  conclude,  absolutely  void, 
but  voidable  only,  at  the  election  of  the  own- 
er of  the  property  sold."  It  Is  not  seriously 
contended  by  counsel  for  the  defendant  that 
the  attachment  proceedings  set  out  in  the 
stipulation  gave  the  defendant  sheriff  any 
valid  lien  on  the  chattels  in  dispute.  In 
fact.  In  view  of  the  decision  of  this  court 
in  the  ease  of  Hoagland  v.  Wilcox,  42  Neb. 
1.1S.  no  N.  W.  376,  It  would  be  useless  to  base 
any  claim  of  a  lien  on  a  judgment  rendered 
on  this  attachment  proceeding,  for  It  clearly 
apiK'iirs  from  the  record  that  each  of  the  de- 
inidants  were  residents  of  the  state  of  Ne- 
brastka  at  the  time  that  this  proceeding  was 
instituted.  It  also  appears  that  neither  of 
the  defendants  resided  in  nor  could  be  found 
in  Gage  county  at  the  time  suit  was  Insti- 
tntod.  and  it  also  appears  that  neither  of  tbe 
defendants  appeared  in  the  attachment  pro- 
ce.-*line.  Under  this  condition  of  the  record 
the  judgment  fn  the  attachment  proceeding 
was  clearly  void,  and  constituted  no  lien  on 
th*»  property  of  Godfrey  &  Meals  situated  In 
Gage  county.  It  follows,  then,  that  when 
tl.e  defendant  sheriff  took  the  property  In 
dispnte  nnder  a  pretended  levy  on  this  void 
Judgment  be  took  it  as  a' naked  trespasser. 

Defendant,  however,  seems  to  contend  that 
the  action  of  tbe  district  court  of  Gage  coun- 
ty In  overruling  tbe  motion  filed  after  judg- 
ment In  tbe  attachment  proceeding  by  the 
city  attorney  of  Beatrice,  as  set  out  In  the 
itipalatlon,  was  an  adjudication  of  the  city's 
title  to  the  chattels  In  dispute,  and  that  the 
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city  is  now  bound  by  such  adjudication  be- 
cause it  failed  to  prosecute  error  therefrom; 
but,  as  we  have  already  seen,  the  Judgment 
In  tbe  attachment  proceeding  was  a  mere 
nullity,  and  hence  no  one  la  bound  by  It. 
Again,  the  city  was  not  a  party  to  this  suit, 
and  never  asked  any  leave  to  file  an  in- 
tervening petition  to  assert  its  rights  before 
judgment,  and  the  action  of  the  trial  court 
in  refusing  to  hear  it  on  motion  to  discharge 
the  attached  property  after  Judgment  could. 
In  no  event,  amount  to  an  adjudication  of  Its 
title  to  tbe  attached  property. 

In  the  case  at  bar  it  clearly  appears  frona 
the  stipulatloQ  on  which  this  case  was  tried 
that  each  of  the  litigants  claimed  title  to 
the  chattels  from  the  same  common  source; 
that  Is,  from  Godfrey  &  Meals.  The  city 
claims  under  Its  purchase  at  execution  sale 
on  a  judgment  subsequently  reversed.  Its 
possession,  when  taken,  was  a  rightful  pos- 
session, and  its  title  was  good  and  valid 
against  all  the  world  until  the  reversal  of 
the  Judgment  under  which  it  held;  and  then, 
if  our  reasoning  in  this  opinion  is  right,  It 
was  still  good  against  every  one  except  God- 
frey &  Meals  and  their  privities,  and  there 
Is  no  claim  made  that  Godfrey  &  Meals  have 
ever  asked  for  a  restitution  of  this  property 
from  the  city.  On  the  contrary,  the  claim 
of  the  defendant  Is  that  of  a  trespasser  In 
possession,  and,  if  the  case  rested  solely  on 
the  question  of  tbe  right  of  one  in  peaceful 
possession  of  personal  property,  and  with  no 
other  title,  we  would  hesitate  to  say  that 
even  this  kind  of  a  title  would  not  prevail 
in  a  suit  In  replevin  against  a  trespasser 
who  had  disturbed  his  possession.  Such  ii 
doctrine  as  this  has  been  asserted  by  high 
authorities  in  actions  for  the  recovery  of 
real  property,  where  the  same  maxim  applies 
that  defendant  relies  on  in  this  case.  Chris- 
ty V.  Scott,  14  How.  292,  14  L.  Ed.  422;  Hub- 
bard V.  Little,  9  Cash.  475;  Swift  v.  Agnes, 
33  Wis.  228;  Pettlngell  v.  Boynton,  139  Mass. 
244.  29  X.  E.  655.  If  this  rule  applies  In 
actions  for  the  possession  of  real  estate,  why 
not  In  actions  for  the  possession  of  chattels? 

It  IB  therefore  recommended  that  the  Judg- 
ment of  the  district  court  be  affirmed. 

POUND  and  SEDGWICK,  CO.,  concur. 

Affirmed. 


WELLS  et  al.  GEYER  et  nl. 

(Supreme  Court  of  North  Dakota.    .\.ug.  8, 
1903.) 

HORTGAGBS  —  DEED  AS  HORTOAOB  —  SUFFI- 
CIENCY    07    EVIDENCB  —  SURRENDER  OF 
RIGHT  OF  REDEMPTION— VALIDITY. 
1.  An  absolute  deed  and  a  contemporaneous 
agreement  to  sell  and  recoavey  lands  between 
the  same  parties  for  eqaal  considerntions,  re- 
payment to  be  made  In  fature  payments  at  8 
per  cent,  interest,  time  being  of  thj^  essence  of 

tbe  contract  to  reconvez,.  cpiutniM.  ud^Mn^ 
constitute  a  mortgBge.^i9"  eJT)y'V:^r)tJ^T^ 
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2.  A  iDbsMinent  agreement  hy  the  mortgagor 
In  possession  to  surrender  possession  and  relin- 
qnish  right  to  redeem,  made  by  mutual  mistake, 
and  wiuioat  adequate  consideration,  Adfd  not 
enforceable. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Grand  Porka 
County;  C  J.  Flsk,  Judge. 

ActtoD  by  Frederick  B.  Wells  and  another 
against  Jacob  Oeycv  and  another.  Judgment 
for  def^danta,  and  plaintiffs  appeal.  At- 
firmed. 

Q-ay  G.  H.  OorliBS.  for  appellants.  Camp- 
b^I  &  Raddiffe  and  Templeton  &  Bex,  tor 
respondenta. 

GLASPELL,  District  Judge.  The  plaln- 
tlfiTB-  bring  this  action  to  recover  the  posses- 
sion of  certain  lands,  of  which  they  claim  to 
be  owners.  The  defendants  present,  as  an 
equitable  defense,  the  contention  that  the 
deed  by  which  such  lands  were  conveyed  by 
the  defendants  to  the  plaintiffs,  and  the  con- 
temporaneous agreement  by  which  it  was 
agreed  that  they  were  to  be  reconveyed  to 
defendants,  constitute  merely  a  mortgage, 
which  authorized  them'  to  retain  possession 
and  to  redeem.  The  defendants  have  not 
waived  their  right  to  a  Jury  trial  upon  the 
issue  respecting  plaintiffs'  right  of  posses- 
sion; still  the  determination  of  the  equitable 
issues  in  favor  of  the  defendants  has  put 
an  end  to  the  litigation,  and  obviates  the 
necessity  of  trying  the  legal  issues  involved. 
Arnett  v.  Smith  (N.  D.)  88  N.  W.  1037.  This 
action  was  tried  to  the  court  without  a  Jury, 
and  Is  brought  to  this  court  for  trial  de  novo, 
under  section  5630,  Rev.  Codes  1890. 

The  defendant  Geyer  was  in  possession 
and  farmed  the  lands  in  question  as  a  ten- 
ant during  the  farming  season  of  1899  and 
for  a  number  of  years  prior  thereto.  During 
the  fall  of  that  year  he  had  so  far  concluded 
negotiations  with  the  then  owner  of  the  land 
for  its  purchase  at  an  agreed  price  of  $6,000 
that  a  deed  had  been  executed  running  to 
Geyer  and  wife,  and  deposited  in  Grand 
Forks,  to  be  delivered  upon  payment  of  tbe 
purchase  money.  The  land  was  then  worth 
between  $8,000  and  $10,000.  and  at  the  time 
of  the  trial  It  was  probably  worth  $12,000. 
Oeyer  did  not  succeed  in  securing  the  money 
necessary  to  pay  the  purchase  price  until  be 
applied  to  one  McWllllams,  who  represented 
the  plaintiff  Wells,  and  the  latter  agreed  on 
or  about  December  13, 1899,  to  furnish  Geyer 
the  money  necessary  to  pay  his  Tendors,  up- 
on the  condition  that  Geyer  and  wife  woald 
execute  and  deliver  to  him  an  absolute  deed 
of  tbe  premises.  Wells  at  the  same  time, 
and  as  part  of  the  same  transaction,  agreed 
to  make  a  se[>arate  written  contract  to  recon- 
vey  to  Geyer  upon  payment  of  $5,750.  with 
8  per  cent  interest.  In  certain  future  pay- 
ments. Wells  furnished  $li.000  to  pay  the 
former  owners,  of  which  sum  of  money  Gey- 
er contributed  and  paid  Wells  $250.  Tbe 
former  owners  then  conveyed  to  Geyer,  and 


he  conveyed  to  Wells,  and  the  latter  agreed 
to  reconvey  upon  the  payment  of  $5,750. 
Geyer  failed  in  making  payment  at  the  time 
stipulated,  and.  time  being  stated  as  of  the 
essence  of  the  contract,  Wells  attempted  to 
declare  a  forfeiture  and  to  recover  posses- 
sion. After  receiving  notice  declaring  a  fw- 
felture  and  to  vacate  the  premises,  Geyer  and 
wife  executed,  on  January  21,  1902,  in  con- 
sideration of  the  plaintiffs  permitting  tbem 
to  occupy  tbe  said  premises  until  April  1, 
1902,  an  agreement  In  writing,  wherein  they 
admitted  failure  to  pay  a  note  for  $500.  due 
November  1,  1900,  and  other  defaults,  and 
agreed  to  remove  from  said  premises  and 
to  surrender  tlie  possession  thereof  and  to 
abandon  the  further  occupancy,  use,  or  con- 
trol thereof.  The  defendants  contCTd  that 
the  deed  and  contract  to  recouTey  constitute 
a  mortgage,  and  that  13ie  later  agreement 
stipulating  for  a  surrender  of  the  premises 
was  made  by  mutual  mistake  of  law,  and 
without  consideration. 

Tbe  first  question  for  consideration  is 
whether  the  original  transaction  between 
these  parties  constituted  a  loan  of  money 
merely,  or  an  absolute  conveyance  of  tltla 
To  declare  the  deed  and  contract  to  reconvey 
a  mortgage  requires  a  showing  that  is  dear, 
satisfactory,  and  specific.  Jasper  t.  Hazen, 
4  N.  D.  1,  58  N.  W.  454.  23  L.  K.  A.  58;  Mc- 
Guin  T.  Lee,  10  N.  D.  160.  86  N.  W.  714. 
The  evidence  and  clrcmnstanoes  In  this  case 
satisfy  us  beyond  hesitation  or  substantial 
doubt  that  It  was  the  Intention  of  these  par- 
ties to  make  and  receive  a  loan  of  money. 
The  transaction  created  fhB  relation  of  mort- 
gagor and  mortgagee  between  Geyer  and 
Wells.  Supporting  this  view  Is  tbe  positive 
testimony  of  Geyer,  who  began  oral  negotia- 
tions about  September  20,  1899,  with  Me- 
Williams,  the  authorized  agent  of  Wella 
Geyer  swears  that  Mc'Vniliams  told  him  that 
Mr.  Wells  would  let  him  have  tbe  money  at 
8  per  cent,  straight,  provided  be  wonld  give 
a  deed  of  the  farm,  as  security.  It  was  un- 
derstood by  and  between  Geyar  and  McWil- 
liams,  who  represented  Wells,  that  the  deed 
and  contract  to  reconvey  were  Intended  mere- 
ly as  security.  This  evidence  la  uncontra- 
dicted. McWtllinma  does  not  testify,  nor  Is 
his  silence  explained.  A  similar  omission 
was  said  In  O'Toole  t.  Omlle,  8  N.  D.  444, 
70  N.  W.  849,  to  be  significant  and  important 
Wells  claims  that  he  bought  tbe  land.  Be 
was  seeking  for  investment,  "not  only  for 
Interest  but  for  prospective  profit"  He  sa^ 
further:  "Q.  Did  you  expect,  at  the  time 
you  put  your  money  in  it,  to  get  control 
of  that  land?  A.  I  felt  practically  certain  of 
it  although  I  was  perfectly  willing  to  give 
tbe  man  a  chance  to  pay  for  bis  land.  Mr. 
McWllllams,  In  laying  the  proposition  before 
me,  stated  that  the  chances  were  nine  out  of 
ten  tn  favor  of  my  getting  the  land  sooner 
or  later;  otherwise  I  should  not  have  felt  in- 
clined to  make  a  contract4o  sell  the  land  to 
Mr.  Geyer  at  t^g|g^ljEj»Qgt|(ewhlch  I 
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paid  for  It**  In  answer  to  another  qneBtion 
he  repUes.  '*I  felt  tliat,  If  I  did  not  get  the 
land,  I  would  get  the  Interest  on  the  mon- 
ey." He  apparently  knew  that  Geyer  re- 
garded the  transaction  as  a  loan.  In  writing 
to  Geya  on  IfoTemher  14,  1899,  he  said,  "As 
yoQ  know,  I  have  volunteered  to  assmne  the 
Indebtedness  of  f6,B00  on  your  farm." 
Again,  on  Norember  22d,  he  writes  that  the 
interest  must  be  8  per  cent,  per  annum,  and 
Bays:  "I  am  taking  this  deed  as  an  accom- 
modation to  you,  as  well  as  an  InTeetment 
f<ff  myself,  and  I  do  not  care,  after  I  have 
carried  you  for  four  or  five  years,  to  have 
some  other  parties  step  In  and  take  the  deal 
off  my  hands  by  shading  the  intnest  rate  a 
trifle.  I  am  willing  to  carry  you  through 
until  the  form  is  paid  for  In  accordance  with 
flie  contract,  at  this  rate,  and  I  cannot  see 
bow  It  win  work  any  hardship  against  you." 
Before  the  execution  of  the  contract  for  a 
deed,  Geyer  had  paid  Wells  $250,  leaving  the 
amount  to  be  advanced  by  the  latter  $5,750. 
It  Is  plain  that  Wells  himself  considered  his 
deed  as  a  security  at  the  time  It  was  executed 
ud  dellTered,  however  much  be  then  may 
have  thought  that  he  would  ultimately  ac- 
quire title  to  the  property.  Such  being  the 
mutual  understanding,  the  case  Is  brought 
within  the  provision  of  section  4701,  Rev. 
Codes  1899:  "Grery  transfer  of  an  Interest 
in  property,  other  than  In  tra&t,  made  only 
as  a  security  for  the  p^formance  of  anoth^ 
act,  is  to  be  deemed  a  mortgage."  In  Peugh 
V.  Davis,  96  U.  S.  332.  24  L.  Ed.  775,  Field, 
J.,  delivering  the  opinion,  says:  "It  is  an 
established  doctrine  that  a  court  of  equity 
will  treat  a  deed  absolute  In  form  as  a  mort- 
gage when  it  is  executed  as  security  for  a 
loan  of  money.  That  court  looks  beyond  the 
terms  of  the  Instrument  to  the  real  transac- 
tion, and,  when  that  is  shown  to  be  one  of 
security,  and  not  of  sale,  it  will  give  effect 
to  the  actual  contract  of  the  parties.  Aa  the 
equity  upon  which  the  court  acts  In  such 
cases  arises  from  the  real  (Aaracter  of  the 
transaction,  any  evidence,  written  or  oral, 
tending  to  show  this,  Is  admissible."  Under 
the  evidence  and  circumstances  in  this  case, 
and  esi>edaily  considering  the  particular  clr^ 
cnmstances,  viz.,  that  the  value  of  the  prop- 
erty was  much  greater  than  the  sum  of  mon- 
ey advanced  by  the  plaintiffs,  the  embar- 
rassed financial  condition  of  the  defendants, 
the  agreement  to  pay  8  per  cent  Interest,  the 
deed  and  sale  contract  being  contemporane- 
ous and  for  the  same  consideration,  we  find 
DO  difficulty  in  concluding  that  the  relation 
between  the  parties  to  this  action  la  that  of 
mortgagor  and  mortgagee.  Tbis  conclusion 
finds  support  in  the  following  cases:  O'Toole 
T.  Omlle,  8  N.  D.  444,  79  N.  W.  840;  Nig- 
geler  v.  Manrin,  34  Minn.  118,  24  N.  W.  3fi9; 
King  V.  McCarthy,  BO  Minn.  222,  52  N.  W. 
648;  Yankton  Bldg.  &  Loan  Ass'n  v.  Dow- 
liog  (S.  D.)  74  N.  W.  438;  Saunders  v.  Ayres 
<Neb.)  88  N.  W.  526;  Hoscheon  v.  Huscheon 
(Cat)  12  Fa&  410;  Beebe  v.  Wis.,  etc.,  Mtg. 


Co.  (Wis.)  96  N.  W.  1103;  Voss  v.  Kller,  109 
Ind.  260,  10  N.  E.  74;  Clark  v.  Woodruff 
(Mich.)  51  N.  W.  857;  Keltbley  v.  Wood,  151 
III.  566.  38  N,  E.  149,  42  Am.  St  Rep.  2C5. 

Plaintiffs,  because  of  defaults  in  payments 
which  were  due,  sought  to  gain  possession  by 
notice  addressed  to  and  served  upon  the  de- 
fendants, declaring  a  forfeiture,  and  requir- 
ing defendants  to  vacate  the  premises.  Act- 
lug  under  the  mutual  mistake  of  law  that  the 
defendants'  rights  could  be  thus  forfeited,  the 
agreement  was  made,  as  already  stated,  that 
the  Oeyers  might  rem.iin  In  possession  until 
April  1,  1902,  when  they  should  vacate,  and 
surrender  all  rights  and  claims  In  or  to  the 
laud.  Afterward  they  repudiated  the  agree- 
ment, continued  In  possession,  and  claimed 
that  such  agreement  was  made  by  mutual 
mistake  of  law,  and  wholly  without  conaid- 
eration.  Both  plaintiffs  and  defendants  con- 
strued the  contract  to  mean  that  the  defend- 
ants' rights  might  be  forfeited  for  default  In 
the  manner  that  was  attempted.  It  was  not 
understood  by  either  of  the  iwrtles  that  a  pe- 
riod of  redemption  remained  during  which  the 
mortgagee  was  entitled  to  remain  in  posses- 
sion. The  permission  granted  to  the  defend- 
ants to  remain  In  possession  until  April  1, 
1902,  was  not  a  consideration,  since  it  grant- 
ed no  right  or  privilege  which  they  did  not 
already  possess.  The  agreement  referred  to 
purported  to  surrender  more  than  the  mere 
possession  of  the  mortgaged  premises,  which 
might  be  done  without  a  new  consideration. 
Section  4722,  Rev.  Codes.  ■  In  effect  It  declar- 
ed the  transaction  between  the  parties  to  be 
an  absolute  deed  and  conditional  sale,  and  the- 
latter  forfeited  without  the  right  of  redemp- 
tion. In  troth,  the  agreement  was  a  mort- 
gage that  entitled  the  mortgagors  to  the  pos- 
session of  the  mortgaged  premises,  and  a  pe- 
riod of  one  year  after  foreclosure  sale  for  re- 
demption. While  the  right  of  redemption  may 
be  surrendered,  such  must  be  the  intention  of 
the  parties,  and  grounded  on  a  new  and  ade- 
quate consideration.  Equity  will  not  recog- 
nize an  agreement  to  waive  the  right  of  re- 
demption, where  such  agreement  is  made  sim- 
ultaneously with  the  execution  of  the  mort- 
gage. In  Peugh  V.  Davis,  96  U.  S.  337,  24  I/. 
Ed.  775,  the  court  said:  "It  Is  an  established 
doctrine  tliat  an  equity  of  redemption  Is  in- 
separably connected  with  a  mortgage;  that  la 
to  say,  BO  long  as  the  Instrument  is  one  of 
security,  the  borrower  has,  in  a  court  of  equi- 
ty, the  right  to  redeem  the  property  upon  the 
payment  of  the  loan.  This  right  cannot  be 
waived  or  abandoned  by  any  stipulation  of 
the  parties  made  at  the  time,  even  If  em- 
bodied In  the  mortgage.  This  Is  a  doctrine 
from  which  a  court  of  equity  never  deviates. 
Its  malntrnnrce  Is  deemed  essential  to  the 
protection  of  the  debtor,  who,  under  press- 
ing circumstances,  will  often  submit  to  ruin- 
ous conditions,  expecting  or  hoping  to  be  able 
to  repay  the  loan  at  Its  maturity,  and  thus 
prevent  the  conditions  from  bclpg/^nf^l'sed 
and  the  property  kkM^** 
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the  agreemeot  to  Barrender  or  release,  made 
January  21,  1902,  GByer  was  ovlog  Wells 
about  $6,060,  and  be  was  graated  permission 
to  remain  In  possession  until  April  1,  1902, 
when  he  should  vacate  and  surrender  all 
rights  In  or  to  the  mortgaged  lands.  Including 
his  right  of  redemption.  The  premises  were 
ample  In  value  to  secure  the  debt,  and,  as  we 
have  seen.  Wells  parted  with  nothing  of  val- 
ue, and  Geyer  received  no  advantage  or  ben- 
efit whatever.  The  contract  Is,  therefore,  on- 
supported  by  an  adequate  consideration.  It 
has  not  been  executed  by  either  party.  Oey- 
er  r^udiated  the  agreement  before  the  time 
came  to  move  out,  and  retained  possession; 
and  Wells  retained  the  Geyer  notes  until 
some  time  after  such  repudiation.  *  The  re- 
lease was  sif^ned  January  21,  1902,  and  on 
February  lOtb  following  Geyer  tendered  mon- 
ey sufficient  to  pay  the  mortgage  debt  Wells 
held  the  notes  until  March  21,  1902,  before 
offering  to  retam  them.  He  could  not  re- 
tain the  notes  and  at  the  same  time  claim 
that  defendants  had-  executed  a  release  and 
had  no  further  rights  under  the  contract. 
Svaboda  v.  Cheney  (C.  C.)  28  Fed.  (SOO,  504; 
Comstock  V.  Brosseau,  6S  111.  89,  43.  It  has 
been  Judicially  determined  that  such  trans- 
actions will  be  regarded  with  great  Jealousy 
by  courts  of  equity,  and  will  only  be  sus- 
tained if  perfectly  fair,  and  for  an  adequate 
consideration.  Moeller  v.  Moore  (Wis.)  50  N. 
W.  806;  Odell  v.  Montross.  68  N.  Y.  b04; 
Baugher  t.  Merryman,  32  Md.  192;  Bradbury 
T.  Davenport  (Cal.)  46  Pac.  1063,  55  Am.  St 
Hep.  92;  .Tones  v.  Franks  (Kan.)  6  Pac.  789. 
*  The  trial  court  found  that  defendants  did 
not  receive  adequate  consideration  for  the  ex- 
ecution of  the  waiver  or  relinqaishment,  and 
allowed  the  defendants,  or  either  of  them, 
to  redeem.  A  sufBdent  tender  of  payment 
being  made,  the  final  Judgment  declares  that 
the  defendant  Marian  A.  Geyer  is  the  true 
and  lawful  owner  of  the  premises  in  contro- 
versy, and  such  Judgment  Is  affirmed. 

YOUNG,  C.  J.,  and  MORGAN,  J.,  concur. 
COCHRANE,  J.,  having  been  of  counsel  in 
the  court  below,  took  no  part  In  deciding  the 
case;  S.  L.  GLASPELL,  Judge  of  the  Fifth 
Judicial  District,  sitting  In  his  stead. 


MAT  et  aL  T.  CASS  COUNTT  et  al. 

(Supreme  Court  of  North  Dakota.   Jane  24, 

1903.) 

CONSTITUTIONAL  LAW— OBLIGATION  OP  CON- 
TRACT—COUNTT  DRAINAGE  BONDS  —  SALE  — 
SUBSEQUENT  AMENDMENT  OP  STATUTE— EP- 

PECT. 

1.  Rights  which  have  become  vested  under  a 
contract  restinR  for  its  validity  upon  a  stntute 
cannot  be  impaired  or  annulled  by  a  re[»eal  of 
such  statute. 

2.  The  county  commissioners  of  Caw  county, 
pursuant  to  authority  conferred  by  eection  1474. 
Rev.  Codes  1S1J9,  resolved  to  issue  20-,vear 
drainaRc  bonds  to  pay  the  cost  of  construrting 
a  certain  drain  which  had  theretofore  been 


regnlarly  established  and  constructed  under  the 
proTisions  of  the  drainage  law,  and  entered  into 
a  contract  to  sell  said  bonds.  The  bonds  were 
thereafter  executed  and  delivered  to  the  par- 
chaser  according  to  his  contract  of  purchase, 
and  the  fall  amount  of  the  purchase  price  paid. 
Before  they  were  actually  signed  and  delirered, 
however,  section  1474,  Rev.  Codes  1809,  was 
amended  to  the  effect  that  bonds  issued  tbere- 
nnder  should  mature  in  not  less  than  three  nor 
more  than  seven  years.  It  Is  meld,  in  an  action 
to  cancel  and  declare  void  the  bonds  so  isaoed 
and  delivered,  that  the  amendment  was  wholly 
ineffectual  to  destroy  the  rights  of  the  porchascr 
of  said  bonds,  or  to  abrogate  the  anthority  of 
the  board  of  county  commissioners  to  issue  and 
deliver  them  according  to  contract. 
(Syllabus  by  the  Conrt.) 

Appeal  from  District  Court;  Oaas  Conn^; 
Charles  A.  Pollock,  Judge. 

Action  by  C.  B.  May  and  otbera  ajriinst 
Cass  county  and  others.  Judgment  for  de- 
fendants, and  plalntlSB  a^eaL  Affirmed. 

J.  E.  RobinscHi,  fbr  appellants.  Bmerson 
H.  Smith  and  Morrill  &  Engemd,  for  re- 
spondents. 

TOUNO.  0.  J.  The  plaintiffs  Instltnted 
this  action  In  the  district  court  of  Oass  coun- 
ty for  the  purpose  of  canceling  certain  20- 
year  drainage  bonds  Issued  by  tbe  conn^ 
commlBBlonefs  of  that  county  to  defray  the 
cost  of  constructing  Argusvllle  drain  No.  13, 
and  to  enloln  the  t^cers  of  ttmt  comity  trom 
making  assessments  to  jfoj  the  same.  The 
alleged  Ulegellty  of  the  bonds  Id  question  U 
based  upon  tbe  tact  that  prior  to  tbelr  exe- 
cution and  delivery,  and  on  July  1,  1901,  tbe 
law  authorizing  the  Issuance  of  20-year  bonds 
(section  1474,  Bev.  Codes  1809)  -was  amend- 
ed, and  the  time  for  which  such  bonds  might 
be  issued  was  reduced  ^m  20  years  to  7 
years.  The  question  involved  Is  one  of  pow- 
er, and  arises  upon  the  plalntUEs*  demurrer 
to  the  defendants*  answer.  Tbe  answer  al- 
leges. In  substance,  that  the  drain  In  ques- 
tion was  duly  established  and  c(nnpleted: 
that  the  board  of  drain  commlsdoners  on 
October  4,  1000,  filed  their  written  report 
showing  that  all  proceedings  with  referenre 
to  Its  construction  and  completion  bad  been 
duly  and  regularly  bad  and  taken,  and  that 
tbe  total  cost  of  the  same  -wa?  $40,806.07: 
that  on  said  date  the  board  of  connty  com- 
missioners adopted  a  resolution  to  tbe  effect 
that  it  was  for  the  best  Interests  of  all  pw- 
Bons  liable  for  the  cost  of  said  drain  that 
bonds  should  be  issued  under  and  pursnant 
to  the  provisions  of  section  1474,  Rev.  Codes 
1809,  for  the  purpose  of  paying  tbe  expense 
of  constructing  and  completing  said  drain, 
and  resolved  that  bonds  In  said  sum  should 
be  Issued  under  and  by  virtue  of  said  section 
for  the  purpose  mentioned,  and  further  di- 
rected the  county  auditor  to  advertise  for 
bids  for  such  bonds;  that  the  county  ao- 
ditor.  In  compliance  with  said  resolution,  did 
advertise  for  bids  for  the  purchase  of  said 
bonds;  that  the  bid  of  Close  Bros,  ft  Ca 
was  the  highest^and  best  bldv^dltige  same 
waa  accepted  o^^iifg'&WSSM^ISat  their 
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bid  was  to  the  effect  that  they  would  pur- 
chase all  of  said  bonds  at  a  pFemlum  of  ^75, 
ADd  pay  the  cost  of  preparing  the  bonds; 
tliat  on  the  same  day  the  county  commisBion- 
ers  duly  passed  and  adopted  a  resolution 
that  bonds  should  be  Issued  under  the  pro- 
Tisions  of  section  1474,  Rev.  Codes  1899,  for 
the  total  sum  of  $40,906.97,  to  said  Close 
Bros.  &  Co.,  and  payable  to  them  or  order, 
dated  November  1.  1900— one-third  of  the 
principal  of  said  bonds  to  be  payable  10  years 
from  their  date,  one-third  payable  15  years  j 
from  tbeir  date,  and  the  remaining  20  years  j 
from  tbelr  date— and  further  directed  the 
county  auditor  of  Cass  county  to  extend  upon 
the  tax  lists  against  the  lands  liable  for  tbe 
cost  of  said  drain  au  assessment  one-twen- 
tieth of  tbe  principal  of  said  bonds  each  [ 
year;  that  assessments  have  been  made  and 
extended  in  pursuance  of  said  resolution; 
that  thereafter,  and  before  tbe  said  bonds 
could  be  prepared,  signed,  and  issued,  an  ac- 
tion was  commenced  by  the  plaintiffs  in  this 
action  for  the  purpose  of  declaring  the  pro- 
ceedings for  the  construction  of  said  drain 
illegal  and  void,  and  to  enjoin  the  levying 
of  assessments  against  tbeir  lands  to  defray 
the  cost  of  constructing  the  same,  and  to  en- 
jolo  tbe  Issuance  of  drainage  bonds;  that  in 
said  action  an  order  was  obtained  apd  serv- 
ed enjoining  and  restraining  the  county  com- 
missioners and  county  auditor  from  proceed- 
ing with  tbe  Issuance  of  said  bonds  and  with 
the  enforcement  of  tbe  assessments,  which 
said  temporary  injunctional  order  remained 
in  force  and  effect  from  tbe  5tb  day  of  Jan- 
uary, 1901,  until  July  29, 1901,  on  which  last- 
named  date  it  was  dissolved  by  a  final  Judg- 
ment dismissing  the  action  upon  the  merits; 
tliat  thereafter,  and  on  the  1st  day  of  No- 
rember,  1001,  bonds  were  duly  executed  and 
delivered  by  the  proper  officers  to  Close ' 
Bros.  &  Co.  In  tbe  amount  and  form  as  pro- 
vided by  tbe  resolution  of  tbe  board  of  coun- 
ty commtsslouers  made  on  October  22,  1900; 
that  tbe  said  Close  Bros.  &  Co.,  on  receipt  of 
said  bonds,  paid  to  the  treasurer  of  Casa 
county  the  full  amount  of  said  bonds  and 
$275  in  addition  thereto,  in  accordance  with 
their  bid  as  accepted  by  the  board  of  coun- 
ty commissioners.  The  plaintiffs  demurred 
to  the  answer  upon  the  ground  that  "it  does 
not  state  facts  snfflclent  to  constitute  a  de- 
tense,  and  it  shows  affirmatively  that  the 
bonds  mentioned  in  said  answer  were  issued 
without  any  authority  of  law."  Tbe  demur- 
rer was  overruled.  Plaintiffs  stood  upon 
their  demurrer,  and  judgment  was  entered 
dismissing  the  action.  The  appeal  is  from 
the  Judgment,  and  error  Is  assigned  apon  tbe 
ruling  upon  the  demurrer. 

The  demurrer  was  properly  overruled.  The 
validity  of  chapter  51,  p.  65,  of  the  Laws  of 
1895  (sections  1444-1474,  loci..  Rev.  Codes 
1899),  known  as  the  "Drainage  Law,"  and 
under  which  the  drain  in  question  was  con- 
structed and  tbe  bonds  Involvi'd  In  this  ac- 
tioii  were  issued,  was  challenged  by  these 


plaintiffs  in  a  former  action,  and  was  sus- 
tained by  this  court.  Ericlison  v.  Cass  Coun- 
ty, 11  N.  D.  494,  92  N.  W.  841.  The  ques- 
tion now  presented  relates  to  the  effect  of 
chapter  39,  p.  49,  of  the  Laws  of  1901,  which 
amended  section  1474,  Rev.  Codes  1899.  Prior 
to  Its  amendment,  section  1474  authorized 
county  commissioners  to  issue  drainage  bonds 
maturing  in  their  discretion  in  "not  exceed- 
ing twenty  years  from  the  date  thereof." 
The  section  as  amended  on  July  1,  1901,  pro- 
vides that  bonds  issued  thereunder  "shall  be 
payable  In  not  less  than  three  and  not  more 
than  seven  years  from  the  date  thereof." 
The  answer  in  this  case  shows  that  the  board 
of  county  commissioners  decided  to  issue  20- 
year  bonds  to  pay  the  cost  of  constructing 
the  drain  In  question,  that  it  advertised  for 
bids  for  such  bonds,  and  that  on  October  22, 
1900,  the  bid  of  Close  Bros.  &  Co.  for  all 
of  said  bonds  was  duly  accepted.  All  of 
these  acts  took  place  before  tbe  amendatory 
act,  chapter  89,  p.  49,  of  the  Laws  of  1901. 
took  effect,  and  at  a  time  when  the  board  had 
lawful  authority  to  Issue  and  sell  20-year 
bonds.  The  bonds  were  not  signed  and  de- 
livered, however,  until  November  1,  1901, 
which  was  after  the  amendment  had  taken 
effect  The  contention  of  plaintiffs'  counsel 
Is  tliat  the  power  of  tbe  board  to  Issue  20- 
year  bonds  was  entirely  revoked  by  the 
amendment,  and  that,  as  these  bonds  were 
not  actually  signed  and  delivered  until  No- 
vember 1,  1001,  their  issuance  and  delivery 
was  without  authority,  and  that  they  are, 
therefore,  void.  We  cannot  agree  to  this 
conclusion.  It  Is  not  necessary  to  a  decision 
of  this  case  to  determine  whether  cliapter 
39,  p.  49,  of  the  Laws  of  1901,  was  inteuded 
to  operate  prospectively  only,  and  thus  apply 
merely  to  drains  thereafter  established,  us 
counsel  for  defendants  contend;  or  whether, 
as  counsel  for  plaintiffs  contends,  the  Legis- 
lature Intended  by  the  amendatory  act  also 
to  deprive  the  county  commlsslonera  of  au- 
thority to  issue  20-year  bonds  to  pay  the  cost 
of  constructing  drains  theretofore  established 
and  completed.  We  will  assume  for  the  pur- 
pose of  this  case  that  It  was  the  leglalative 
intent  to  entirely  abrogate  the  authority  of 
the  county  commissioners  to  issue  20-year 
l>ondB.  sun  we  are  compelled  to  hold  that 
the  bonds  involved  in  this  action  are  valid, 
for  the  reason  that  prior  to  tbe  taking  effect 
of  the  amendment  rights  had  become  vested 
under  tbe  law  as  It  then  existed,  which  the 
Legislature  could  not  destroy.  The  owners 
of  tbe  land  liable  for  the  cost  of  the  drain 
bad  caused  its  construction  in  reliance  upon 
the  law  as  It  was  prior  to  the  amendment, 
and  under  which  the  county  commissioners 
were  authorized,  in  tbeir  discretion,  to  ex- 
tend their  assessments  over  a  20-year  period. 
Contracts  for  the  construction  of  the  drain 
bad  been  let  and  performed,  involving  heavy 
financial  obligations,  which  could  only  be  dis- 
charged under  tbe  terms  of  the  law  Uien  in 
force.  Furthermorepi||lee(t<teM7  ^cUd^ftMon- 
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en  bad  entered  into  a  valid  contract  for  the  ■ 
sale  of  the  bonds  to  Close  Bros.  &  Co. ;  a  con- 
tract which  was  mutually  binding  upon  both 
parties.  It  bound  the  officers  of  the  couaty 
to  sign  and  deliver  the  bonds,  and  also  to 
levy  aaseBsmeDts  necessary  to  pay  them. 
Close  Bros.  &  Co.  were  bound  by  tbelr  bid 
and  Its  acceptance  to  take  the  bonds,  and 
pay  for  them  In  accordance  with  their  bid. 
The  duty  of  the  county  commissioners  to  is- 
sue and  deliver  the  bonds  to  Close  Bros.  & 
Co.  arose  upon  the  acceptance  of  their  bid. 
And  under  such  circumstances  the  purchas- 
ers had  a  right  to  compel  the  performance 
of  the  ministerial  du^  of  signing  and  deliv- 
ering the  bonds  by  mandamus.  Smith  v. 
Bourbon  County,  127  U.  S.  105,  8  Sup.  Ct 
1013,  32  L.  Ed.  73;  Page  T.  Hardin,  8  B. 
Mon.  648;  Douglas  v.  Town  of  Chatham.  41 
Conn.  211;  New  Haven,  M.  &  N.  Ky.  Co.  v. 
Town  of  Chatham,  42  Conn.  465;  Shelby 
County  V.  C.  &  O.  Ry.  Co.,  8  Bush,  209; 
Flag  V.  The  Mayor,  33  Mo.  440;  Justices  v. 
P.  W.  &  K.  R.  Co.,  11  B.  Hon.  143;  Roberts 
V.  City  of  Paducah  (C.  C.)  95  Fed.  62.  When 
the  bid  of  Close  Bros.  &  Co.  was  accepted, 
the  board  of  county  commissioners  had  the 
undoubted  authority  to  Issue  and  sell  20'year 
bonds,  and  that  power  Included  the  right  to 
make  a  contract  to  sell  and  deliver  them. 
The  subsequent  signing  and  delivery  of  the 
bonds  was  merely  the  performance  of  thla 
contract.  The  law  in  force  at  that  time  au- 
thorized the  contract  which  was  made,  and 
was  a  part  of  it.  It  was  snch  a  contract  as 
could  not  be  impaired  or  annulled  by  subse- 
quent legislation.  Moultrie  County  v.  Sav- 
ings Bank,  02  U.  S.  631,  23  L.  Ed.  031;  In  the 
Matter  of  the  Protestant  Episcopal  School, 
etc.,  68  Barb.  161;  Coffin  et  al.  v.  Indianapolis 
(C.  C.)  59  Fed.  221;  Smith  v.  City  of  New 
York,  10  N.  Y.  504;  1  Dillon  on  Munle.  Corpo- 
rations (4th  Ed.)  8  470;  McCauley  v.  Brooks, 
16  Cal.  11;  Crei^hton  v.  Progg,  21  Cal.  117; 
James  V.  Dubois.  16  N.  J.  Law.  2fi5;  Town  of 
Belvklpre  v.  Warren  R.  R.  Co.,  34  N.  J.  Law, 
193:  Western  Saving  Fund  Society  v.  Phila- 
delphia, 31  Pa.  185;  Oooley  on  Const.  Llm. 
(5th  Ed.)  331;  Smith  v.  Board,  127  U.  S. 
105.  8  Sup.  Ct.  1043,  32  L.  Ed.  73;  Sutlier- 
land  on  Stat.  Const.  §  480.  See.  also.  Fisher 
V.  Belts  (decided  at  the  present  term)  96  N. 
W.  132,  and  cases  cited.  It  Is  pussible  that 
the  amendatory  act  should  be  construed  as 
prospective,  and  as  having  no  reference 
whatever  to  rights  and  liabilities  existing 
when  it  took  effect.  The  courts  have  adopted 
this  rule  of  construction  in  many  cases  with 
the  evident  purpose  of  relieving  lawmakers 
from  the  charge  of  attempting  an  unconstitu- 
tional Invasion  of  vested  rights.  "The  rule 
Is  that  a  statute  affecting  rights  and  liabili- 
ties should  not  be  construed  so  as  to  act  upon 
those  already  existing.  And  it  Is  the  result 
of  the  decisions  that,  although  the  words  of 
a  statute  are  so  general  and  broad  in  their 
literal  extent  as  to  comprehend  existing 
cases,  they  must  yet  be  so  conatrued  as  to  be 


applicable  only  to  such  as  may  therea 
arise,  unless  the  Intention  to  embrace  a 
clearly  expressed."  In  the  Matter  of 
Protestant  Episcopal  School,  etc.,  58  fi 
161,  and  cases  cited;  Sutherland  on  ! 
Const  S  481;  Endltch  on  Inter,  of  Sti 
271.  In  this  case  we  have  assumed  thi 
was  the  legislative  purpose  to  atwolntelj 
peal  the  authority  of  the  county  commisi 
ers  to  issue  20-year  bonds.  NeverthelesB 
conclude  that  the  attempted  repeal  was  v 
out  effect  as  to  the  bonds  in  stilt,  as  the 
chasers'  right  thereto  had  become  vested 
fore  the  amendment  took  effect,  and  c 
not  be  Impaired  by  subsequent  Iegislativ( 
tlon. 

Counsel  for  appellants  also  claims 
"the  statute  [section  1474,  Rev.  Codes  3 
is  not  constltutlonaL"  He  contends 
county  commissioners  cannot  be  authoi 
to  issue  bonds  against  a  drainage  disl 
We  know  of  no  constitutional  restriction 
on  the  [>ower  of  the  Legislature  which  w 
prevent  that  body  from  "  conferring  i 
county  commissioners  the  authority  givei 
this  act.  No  such  provision  Is  pointed 
or  suggested  by  counsel. 

Judgment  affirmed.  AH  concnr. 


HBRTZLER  v.  CASS  COUNTY  et  i 

(Snprone  Court  of  North  Dakota.  Jul] 
1903.) 

TAZATIOH— RBAL  BSTATB— PHRSOMAI.  OBI 
TION— ASSEBSHBNT  IN  NAUE  OF  OWNEB 
VAUDITT— DIRBCTORT  PROVISIONS. 

1.  A  tax  Imposed  upon  real  estate  pan 
to  the  provisions  of  chapter  126.  p.  256,  o: 
Laws  of  1887,  does  not  create  a  personal 
gatioD  against  the  owner*  bnt  Is  mere 
charge  against  the  land. 

2.  The  provisions  of  said  chapter  reqa 
real  estate  to  be  assessed  In  the  name  ol 
owner  are  dlrectoiy. 

8.  Constrning  section  81  of  said  clu 
which  provides  that  "no  sale  of  real  estat 
taxes  shall  be  considered  invalid  on  accoo] 
the  same  having  been  charged  in  any  < 
name  than  that  of  the  rightfnl  owner,"  in 
nection  with  other  proviuons  of  the  act, 
held,  that  an  assessment  of  real  estate  h 
name  of  another  than  tiie  owner  does  not 
der  the  tax  void. 

(Syllabus  by  the  Court) 

Appeal  from  District  Oonrt,  Oass  Ooi 
Charles  A.  Pollock.  Judge. 

Action  by  Sotin  Hffllzler  against  the  co 
of  Cass  and  others.  Judgment  for  del 
ants,  and  plaintiff  appeals.  Affirmed. 

Newman,  Spalding  &  Stambaugh.  foi 
pellant  Emerson  H.  Smith  and  Edi 
Engemd,  for  respondents. 

YOUNG,  C.  J.  This  Is  an  action  to  < 
title  to  160  acres  of  land  situated  In  ' 
county.  The  plaintiff  alleges  that  he  h 
lien  thereon,  consisting  of  a  mortgage,  ' 
which  a  judgment  of  foreclosure  has 
entered;  that  the  defendapts  claim  cei 
Gstat^i3ttEe|ttteV««fa>^U^M-  liens  or  In 
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brances  upon  the  same  adverse  to  the  plain- 
tiff; and  praya  that  they  may  be  required  to 
set  forth  their  claims,  to  the  aid  that  their 
validity  and  priority  may  be  determined,  and 
that  title  may  be  quieted  In  the  plaintiff.  L. 
R.  Freeman,  B.  E.  Fleming,  the  Richards 
Trust  Company,  and  Cass  county  were  made 
defendants.  The  three  defendants  first  nam- 
ed made  default  Cass  county  served  no- 
tice of  appearance,  but  did  not  answer  within 
the  statutory  period.  Judgment  was  entered 
by  default  quieting  title  in  the  plaintiff  as 
against  the  three  defendants  first  named,  and 
also  declaring  that  the  defendant  Cass  coun- 
ty had  no  Interest  in  or  lien  upon  the  prem- 
ises for  taxes  assessed  and  levied  for  the 
years  1900  and  1901.  Thereafter  the  state's 
attorney  of  Cass  county,  upon  bis  affidavit, 
procured  an  order  to  the  plaintiff  to  show 
cause  why  the  judgment  should  not  be  va- 
cated. The  application  to  vacate  the  Judg- 
ment was  granted.  The  plaintiff  then  ob- 
tained leave  to  serve  and  file  a  supplemental 
complaint,  alleging  that  since  the  commence- 
ment of  the  action  the  county  of  Cass  claims 
to  have  acquired  a  new  and  additional  lien 
opon  the  premises  adverse  to  the  plaintiff, 
and  asked  that  It  be  required  to  set  the  same 
forth,  that  Its  validity  and  superiority  might 
be  determined.  Cass  county  answered,  al- 
leging that '  the  premises  In  question  were 
duly  and  regularly  assessed  for  taxation  tn 
the  years  1000  and  1901,  and  taxes  levied 
thereon  for  said  years;  that  the  same  are 
still  of  record  against  said  land,  and  are  un- 
paid, and  constitute  Hens  upon  the  land;  and 
asks  that  the  taz^s  for  both  of  said  years  be 
adjudged  and  decreed  to  constitute  Hens  up- 
on snld  premises.  The  trial  court  made  and 
filed  findings  of  fact,  and  as  conclusions  of 
law  fonnd  that  the  premises  were  duly  and 
lawfully  assessed  In  the  years  1900  and  1901, 
and  that  the  taxes  for  said  years  constitute 
valid  Hens  thereon,  and  that  the  defendant  Is 
entitled  to  a  Judgment  dismissing  the  plaln- 
tUTs  compla^t  as  to  the  defendant  Cass 
comity.  From  the  Judgment  so  entered  the 
plaintiff  appeals. 

Appellant  claims  that  the  taxes  for  tbe 
years  1900  and  1001  are  void  for  want  of  a 
valid  assessmeut.  It  is  conceded  that  In  both 
years  the  land  was  assessed  to  Ii.  H.  Free- 
man, and  that  he  was  not  the  owner  of  the 
land.  Does  this  fact  render  the  assessment 
void?  We  are  agreed  that  it  does  not  The 
assessments  were  made  under  chapter  126, 
p.  256,  Laws  1897.  A  real  estate  tax  Imposed 
tinder  this  act  does  not  become  a  personal 
obligation  against  the  owner,  but  Is  merely 
a  charge  against  the  land  Itself.  In  otber 
words,  the  entire  tax  proceedings  as  to  real 
estate  are  in  rem,  and  not  In  personam. 
There  is  no  provision  in  oar  state  Constitu- 
tion which  requires  that  real  estate  shall  be 
assessed  In  the  name  of  the  owner.  It  was 
entirely  competent  then,  for  the  Legislature 
to  provide  that  real  estate  should  be  assessed 
without  any  reference  whatever  to  tbe  name 


of  the  owner;  that  is  to  say,  by  any  such 
description  or  method  as  would  have  been 
legally  adequate  to  convey  either  actual  or 
constructive  notice  to  the  owner  (Castillo  v. 
McConnlco,  168  IT.  S.  674,  18  Sup.  Ct  229, 
42  L.  Ed.  622),  and  to  declare  that  land  "shall 
be  chargeable  with  taxes,  no  matter  who  Is 
the  owner,  or  tn  whose  name  It  Is  assessed 
and  advertised,  and  an  erroneous  assessment 
does  not  vitiate  a  sale  for  taxes"  (Wlther- 
spoon  V,  Duncan,  4  Wall.  217,  18  L.  Ed.  339). 
Section  179  of  the  state  Constitution  provides 
that  "all  property  •  •  •  shall  be  assess- 
ed •••  in  the  manner  prescribed  by 
law."  This  section  gives  the  taxpayer  a  con- 
stitutional right  to  have  the  mandatory  pro- 
visions of  the  law  regulating  assessments 
complied  with.  Are  the  provisions  of  the  act 
of  1807,  in  so  far  as  they  require  an  assess- 
ment of  real  estate  to  be  made  in  tbe  name 
of  the  owner,  mandatory?  Counsel  for  ap- 
pellant contend  that  they  are,  and  that  there 
can  be  no  valid  assessment  of  real  estate  un- 
less made  In  the  name  of  tbe  owner.  We  are 
of  a  contrary  opinion.  It  will  be  noted  at 
the  outset  that  tbe  act  of  1897  does  not.  In 
express  language,  command  assessors  to  list 
real  estate  In  tbe  name  of  the  owner,  as  did 
section  1548,  Comp.  Laws,  which  was  con- 
strued in  Swelgle  v.  Gates,  9  N.  D.  538,  84 
N.  W.  481.  While  It  is  true  that  the  as- 
sessor Is  not  specifically  directed  to  list  real 
estate  In  the  name  of  the  owner,  there  are 
certain  other  provisions  contained  in  the  act 
which  make  it  clear  that  It  was  Intended  thnt 
he  should  do  so.  For  Instance,  section  31  re- 
quires the  county  auditor  to  prepare  and  de- 
liver to  the  assessor  assessment  books  "show- 
ing the  name  of  owners  if  to  him  known, 
and  If  unknown  so  to  state."  Section  106 
provides  for  a  notice  of  expiration  of  re- 
demption "to  the  person  in  whose  name  such 
lands  are  assessed."  Both  of  these  sections 
assume  that  tbe  assessment  of  real  estate  Is 
to  be  In  the  name  of  the  ownw.  It  Is  quite 
clear,  however^  that  the  use  of  the  owner's 
name  under  this  act  is  essentially  for  tbe 
guidance  of  the  taxing  officers,  and  for  the 
purpose  of  securing  system  in  the  tax  pro- 
ceedings; and  that  it  is  not  essential  to  a 
valid  assessment.  The  requirement  is,  there- 
fore, not  mandatory.  The  rule  Is  that  regu- 
lations designed  to  secure  order,  system,  and 
dispatch  In  tax  proceedings,  and  by  a  disre- 
gard of  which  the  rights  of  parties  interested 
cannot  be  injuriously  affected,  are  not  usually 
regarded  as  mandatory,  unless  accompanied 
by  negative  words  importing  that  the  act  re- 
quired Bhflll  not  be  done  in  any  other  man- 
ner or  time  than  as  designated.  French  v. 
Edwards,  13  Wall.  606,  511,  20  L.  Ed.  702; 
CoDley  on  I'ax'n  (2d  Ed.)  233.  This  act  con- 
tains no  words  Importing  that  the  assess- 
ment shall  not  be  made  in  any  other  manner 
than  to  the  owner.  The  reverse  is  true. 
Section  78  enumerates  the  only  grounds 
which,  according  to  the  legislative  Jotent, 
will  defeat  a  tax  ElttMi^eiJEbd^jri^^g  IC 
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sesB  In  tbe  name  of  the  owner  is  not  one  of 
the  grounds.  The  fact  that  the  Legislature 
did  not  intend  that  tbe  failure  to  assess  real 
estate  in  tbe  name  of  the  owner  should  be 
fatal  to  the  tax  is  also  shown  by  section  1241, 
Hev.  Codes,  which  authorizes  a.  change  and 
correction  of  the  name  after  the  assessment 
roll  has  been  completed.  There  Is  a  further 
provision,  however,  which  places  the  imma- 
teriality of  an  error  in  assessing  real  estate 
to  another  than  the  owner  beyond  question. 
Section  SI  of  this  act.  in  referring  to  tax 
sales,  expressly  provides  that  "no  such  sale' 
of  real  estate  for  taxes  shall  be  considered 
invalid  on  account  of  the  same  having  been 
charged  in  auy  other  name  than  that  of  the 
rightful  owner."  This  provision  has  been  in 
force  in  Minnesota  since  1S74,  and,  while  it 
refers  to  the  avoidance  of  the  tax  sale,  it  ap- 
plies generally  to  the  chnrgc  of  the  tax. 
Jaggard  on  Tax'n,  364.  Statutes  substantial- 
ly similar  are  now  in  force  in  many  states, 
and  they  are  uniformly  construed  as  render- 
ing an  error  in  naming  the  owner  of  no  con- 
sequence. I^lce  County  v.  Sulphur  Bank 
QuiclESilver  Min.  Co.,  60  Cal.  17,  4  Tac.  8T0; 
Landregau  T.  Feppin.  86  Cal.  122,  24  Pac 
859;  Haight  T.  The  Mayor,  99  N.  Y.  280.  1 
N.  B.  883;  Haight  v.  Tbe  Mayor,  32  Hun, 
153;  E*etrie  Lumber  Company  t.  Collins,  06 
Mich.  64,  32  N.  W.  923;  Hill  T.  Oraham,  72 
Micfa.  659.  40  N.  W.  799;  Bradley  v.  Bouch- 
ard, 85  Mich.  18,  48  N.  W.  206;  Michigan 
Dairy  Company  v.  McKlnlay,  70  Mich.  574, 
38  N.  W.  460;  McQuade  T.  Jatfray.  47  Minn. 
326,  50  N.  W.  233;  Cobban  t.  Hluds  (Mont.) 
59  Pac.  1;  Merrick  v.  Hutt,  15  Ark.  332; 
Kinsworthy  v.  Mitchell,  21  Ark.  14o;  Gari- 
baldi T.  Jenkins.  27  Ark.  453;  Cooper  v. 
Jackson,  71  Ind.  244;  Stilz  v.  City  of  Indian- 
apolis. 81  Ind.  683;  Schrodt  v.  Deputy.  88 
Ind.  90.  In  McQuade  t.  Jaffray.  supra,  in 
the  original  and  published  lists,  which  served 
as  the  basis  for  a  tax  Judgment,  the  name 
of  tbe  owner  was  given  as  "E.  S.  Jeffray"  In- 
stead of  "E.  S.  Jaffray,"  which  was  the  cor^ 
rect  name.  It  was  assumed  In  the  opinion 
In  the  case  Just  referred  to  that  the  land  was 
assessed  In  the  same  way.  The  Minnesota 
statute  required  "that  the  name  of  tbe  owner 
shall  be  given  If  known,  and  If  xmknown,  it 
shall  be  so  stated."  Mitchell,  J.,  in  denying 
the  contention  that  the  omission  of  tbe  own- 
er's name  was  fatal  to  the  Judgment,  used 
the  following  language,  which  we  think  ia 
applicable  to  the  statute  under  which  tbe 
taxes  here  In  question  were  assessed:  "Un- 
der our  statute  proceedings  to  enforce  the 
collection  of  real  estate  taxes  are  purely  In 
rem.  They  are  against  the  land,  and  not 
Rgalnst  the  owner.  It  Is  elementary  that  no 
reference  to  the  name  of  the  owner  Is  neces- 
sary In  proceedings  in  rem.  It  la,  however, 
a  common  practice  In  such'  proceedings  to 
give  the  name  of  tbe  owner.  If  known,  for 
frnnkuess'  sake,  to  increase  the  chances  of 
his  attention  being  called  to  the  notice.  The 
provisions  of  our  statute  on  the  subject  are 


but  declaratory  of  this  established  pra 
and  are  to  be  construed  as  merely  dire 
The  essential  thing  In  such  proceedin 
the  description  of  the  res  (the  land),  am 
Is  complete  without  the  name  of  the  ov 
Counsel  for  appellant  rely  upon  Swelf 
Gates,  9  N.  D.  538,  84  N.  W.  481.  Ill 
case  we  held  that  tbe  requirement  of  » 
1548,  Comp.  Laws,  with  respect  to  1 
real  estate  In  the  name  of  the  owner 
mandatory,  and  that  a  failure  to  ct 
therewith  rendered  the  assessment 
The  case  Is  not  in  point  Tbe  statute 
under  consideration  differs  In  two  impi 
particulars  from  that  under  which  tl 
so:-smeDts  here  In  question  were  made, 
tlon  1548,  Comp.  Laws,  expressly  rec 
that:  "If  the  name  of  such  owner  be  li 
to  the  assessor,  tbe  property  stiall  be  ass 
in  bis,  her  or  their  name.  If  unknot 
tbe  assessor  the  property  shall  be  asf 
to  unknown  owners."  A  further  and  1 
tant  difference  to  be  noted  Is  that  nndi 
Compiled  I^ws  a  real  estate  tax  beca 
personal  charge  against  the  owner,  an 
merely  a  charge  upon  the  land.  The  al 
of  a  curative  statute  "was  also  noted  1 
Swelgle  Case,  In  the  opinion  formulat 
Justice  W'ntlin  In  tbe  following  lanj 
'*The  Lopislature  bad  authority  to  decln 
statute  that  an  error  in  listing  for  ta: 
as  to  the  name  of  the  owner,  or  any  om 
in  this  respect,  should  not  defeat  the  a 
ment,  but  no  such  curative  statute  e: 
when  the  assessment  of  1887  was  a 
Roberts  v.  Bank,  8  N.  D.  501,  79  N.  W. 
is  also  cited  in  support  of  appellanft 
tention.  This  case  cannot  be  said  to  bi 
trolling.  In  that  case  tbe  court  said 
iB  clear  that  tbe  statute  required  tbe  la 
be  assessed  In  the  name  of  the  own 
known.  Such  statutes  are  mandatory 
compliance  therewith  Is  Jurisdictional." 
court  then  had  under  consideration  cl: 
132  of  tbe  Laws  of  1890,  and  not  the  re 
law  of  1897.  When  the  assessment  tn.\ 
in  tbe  Roberts  Case  was  made,  section 
Rev.  Codes  1805,  authoring  personal 
mcnts  for  real  estate  taxes  was  In  foro 
the  court's  attention  was  not  called  t< 
tlon  76.  c.  132,  p.  405.  of  the  1890  act, 
in  fact  contained  the  same  curative 
slouB  as  to  BBsessmenIa  of  real  estate 
to  others  than  owners  as  are  fbnnd  li 
tlon  81  of  chapter  126.  Laws  1897.  1 
quoted.  Tbe  validity  of  tbe  taxes  Ini 
In  this  action  depends  wholly  upon  tbi 
visions  of  chapter  126  of  the  Laws  of 
under  which  they  were  assessed.  Fo 
reasons  already  given.  It  1b  clear  to  ni 
tbe  provisions  of  this  act.  so  far  as  th< 
quire  that  the  assessment  of  real  «tate 
be  in  the  owner's  name,  are  directory 
that  an  assessment  of  real  estate  In  tbe 
of  another  ttiau  tbe  owner,  the  asses: 
being  otherwise  regular,  does  not  Inva 
the  tax. 
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of  the  district  conrt  openti^  tbe  default  Judg- 
ment and  in  permitting  Cass  oonnty  to  an- 
swer. Tbe  i^iHiet7  of  the  order  cannot  now 
be  considered.  An  amended  abstract  filed  by 
re^ndent  sbows  that  plalntlCt  appealed  from 
tbe  order  racatlng  the  Judgment,  and  ^at 
the  order  was  affirmed  by  this  court  The 
propriety  of  the  order  is  not,  therefore,  open 
to  review  upon  this  appeal. 
Judgment  affirmed.  All  concur. 


OLSON  et  al.  t.  SHIRLEY  et  ux." 

(Sopreme  Goort  of  North  DakoU.    May  28, 
1908.) 

JVanCBS  OF  thb  pbacb— appbal-dismissal 

— DEMURRBR— BXCBSS  OF  PABTIES. 

1.  It  is  not  error  for  the  district  court  to  deny 
I  moiioD  to  dismiea  an  appeal  from  justice 
court  taken  apon  questioiu  of  law  only,  when 
tbB  appeal  has  been  regularly  taken  and  per^ 
fected,  and  the  only  grounds  tit  the  motion  re- 
late to  alleged  Irreeularltiefl  In  the  proceedings 
in  justice  court,  which  do  not  affect  the  juris- 
dictioD  of  the  disti'ict  court  over  the  appeal. 

2.  A  demurrer  for  defect  of  parties  is  proper 
when  the  pleadings  show  there  is  a  deficiency 
of  parties,  but  it  is  not  a  proper  method  of 
attack  for  an  excess  of  parties.  Accordingly. 
hfld  that,  where  the  only  claim  la  that  too 
many  parties  have  been  joined,  a  demurrer  up- 
on this  ground  was  properly  oTermled. 

3.  Under  section  67Tla,  Bev.  Codes  1899, 
which  regulates  appeals  from  justice  court  tak- 
en upon  questions  of  law  only,  and  prorides 
that  when  the  decision  of  the  district  court  re- 
opens tbe  case  for  trial  the  trial  shall  be  had 
m  the  district  court,  it  Is  held  that  the  effect  of 
a  reversal  of  the  justice's  Judgment  dismissing 
plaintiff's  action  was  to  reopen  the  case,  and 
that  the  district  conrt  did  not  err  in  hearing 
tbe  case  and  rendering  judgment  upon  the 
merits. 

(Syllabus  by  the  Conrt.) 

Appeal  from  District  Ooort.  Ward  Connty; 
John  F.  Cowan,  Judges 

Action  by  Sophia  Olstm  and  another  against 
John  C.  Shirley  and  wlf&  Judgment  tta 
plalntllTs,  and  defendants  appeal.  Affirmed. 

Le  Sueur  &  Bradford,  for  a]K>eUantB.  James 
lobnson,  for  respondents. 

T0UN6,  O.  J.  This  case  Is  before  us  on 
tbe  defendants'  appeal  from  a  judgment  en- 
tered against  them  by  the  district  court  of 
Ward  connty.  The  action  was  brought  in 
Justice  court  to  recover  the  possession  of 
certain  rooms  In  a  dwelling  bonae  sltaated 
In  the  city  of  MInot,  and  for  $75  delinquent 
rent  Two  contlnnances  were  granted  by 
tbe  justice  upon  plaintiffs'  motion  and  over 
defendants*  objection.  At  the  date  of  the 
bearing  fixed  at  the  last  adjonrnment,  the 
Justice,  on  defendants'  motion,  entered  jtidg- 
ment  dismissing  the  action  upon  tbe  ground 
that  be  had  lost  Jurisdiction  by  tbe  adjourn- 
ment In  due  tigie  tbe  plaintiffs  appealed 
to  tbe  district  court  upon  questions  of  law 
only.  When  tbe  case  was  reached  In  the  dls- 

■KchMrfoK  denied  JBtr  n,  ihb. 

f  1  SCO  ParUts,  vol.  17,  Cont  Dig.  H  146.  UL 


trlct  court;  the  defendants  made  a  motion  to 
dismiss  tbe  appeal  upon  fire  grounds,  all  of 
which  related  to  certain  alleged  Jurisdiction- 
al defects  in  the  proceedings  in  Justice  court. 
It  was  not  alleged  that  the  appeal  bad  not 
been  properly  taken  and  perfected,  or  that  the 
record  had  not  been  transmitted  by  tbe  Jus- 
tice, nor  did  It  state  any  otiher  ground  affect- 
ing the  Tight  of  the  district  court  to  hear  and 
detennlne  tbe  questions  of  law  presented  by 
tbe  plaintiffs'  appeal.  The  motion  was  denied. 
Thereafter  the  defendants  Interposed  a  de- 
murrer to  tbe  complaint  upon  the  ground  that 
there  la  a  defect  of  parties  plaintiff  and  fie- 
fendaut  The  further  proceedings  are  record- 
j  cd  in  the  abstract  as  follovra:  "The  demurrer 
overruled,  and  defendants  moved  for  leave  to 
I  answer,  which  motion  was  granted,  after 
1  which  d^endants  filed  their  answer,  and  to 
I  tbe  counterclaim  pleaded  In  said  answer  plain- 
tiffs demurred.  The  defendants  ashed  leave 
1  to  withdraw  said  answer,  and  said  leave  to 
!  withdraw  was  granted.  Defendants  being  In 
'  default,  plaintiffs  offered  proof  befwe  the 
I  court  In  support  of  their  claim.**  Thereafter 
I  judgment  was  entered  for  plaintiffs  fw  the 
1  possession  of  tbe  premises  In  question  and 
I  tbe  amount  demanded  tm  rent,  as  prayed 
!  for  in  their  complaint;  from  which  Judgment 
I  this  appeal  is  taken. 

It  Is  urged  by  counsel  for  defendants  that 
;  the  district  court  erred  In  denying  their  mo- 
'  tion  to  dismiss  the  appeal.  In  this  ruling,  In 
I  our  opinion,  no  error  was  committed.  All  of 
the  several  grounds  upon  which  the  motion 
was  based  went  to  the  i^roceedlngs  in  the 
Justice  court,  and  none  of  them  affected  the 
Jurisdiction  of  the  district  court  to  hear  and 
detennlne  the  plaintiffs*  appeal,  which,  con- 
cededly,  was  regularly  taken  and  perfected. 
This  being  true,  it  woidd  have  been  error 
to  have  granted  the  motion,  and  thus  deprive 
plaintiffs  of  the  right  to  have  the  action  of 
the  Jnstlee  In  dismissing  their  case  reviewed 
In  the  district  conrt 

It  Is  further  urged  that  the  court  erred  in 
overmllng  the  defendants*  demurrer.  No  er- 
ror was  ctHnmitted  in  this  mllng.  The  de- 
mmTcr  was  on  the  ground  that  there  is  a  de- 
fect of  parties.  There  Is,  In  tact,  no  de- 
fect of  parties,  and  It  Is  not  claimed  that 
there  is.  The  defendants*  eontontton  is  that 
tha-e  are  too  many  parties.  That  question  Is 
not  reached  by  this  demuiw.  "A  defect  of 
parties  tar  which  a  demurrer  Is  allowed  Is  a 
defldency,  not  an  excess,  of  parties.'*  Bliss 
on  Code  Pleading  (2d  Bd.)  |  411.  "That  is, 
the  defendant  cannot  demur  upon  the  ground 
that  there  are  too  many  plaintiffs  or  defend- 
ants, but  may  do  so  if  the  petition  shows 
that  others  should  be  Joined.  It  must  be  a 
defect,  and  not  a  misjoinder.*'  Maxwell  on 
Code  PI.  S  372.  See,  also,  Lewis  f.  Williams, 
3  Minn.  151  (Gil.  95);  Nichols  v.  Bandall,  5 
Minn.  304  (GIL  240). 

It  la  also  urged  that  the  district  court,  up- 
'  on  reversing  the  Judgment  of  dismissal  of 
tiie  justice  court.  Bh^^^!^v<§Q^^e 
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case  to  the  Justice  for  further  proceedings, 
and  that  the  entry  of  Jndgment  by  the  <Us- 
trtct  court  was,  therefore,  erroueona.  Googb- 
ran  t.  WIIbou  (S.  D.)  63  N.  W.  774.  and  Uttd- 
Bkog  Scbouweller  (8.  D.)  80  N,  W.  190,  are 
cited  aa  Buatainlng  this  view.  The  cases  are 
not  In  point.  The  casea  cited  were  decided 
under  section  6136^  Comp.  Laws  Dak.,  which 
requires  that  the  district  court  shall,  upon 
an  app«il  from  the  justice  court  upon  quea- 
tions  of  law  (mly,  "when  necessary  and  prop- 
er, order  a  new  trial."  The  statute  referred 
to  does  not.  In  express  Utnguage,  state  ^ere 
the  new  trial  la  to  occur,  whether  In  Justice 
or  in  district  court;  and,  by  construction,  it 
was  held  to  require  the  trial  to  be  In  the  Jus- 
tice court  The  section  under  which  this 
appeal  Is  taken  (section  6771a,  Ber.  Codes 
1899)  Is  altogether  different,  and  leaves  no 
room  for  construction.  It  proTidea  that: 
**Wben  the  decision  of  the  district  court  re- 
opens the  case  for  the  trial  of  an  Issue  of 
tact,  the  decision  shall  direct  that  the  action 
be  retained  and  placed  on  tbe  calendar  of 
the  court  for  trial  accordingly  as  In  other 
cases."  The  necessary  effect  of  the  decision 
of  the  district  court  upon  plaintiffs'  appeal  In 
rcTerslng  the  Judgment  of  dlamlssal  wu  to 
reopen  the  case  tor  trial  upon  the  merits, 
and  tbe  plain  language  of  tbe  statute  re- 
quires the  trial  to  be  In  tbe  district  court, 
Infitead  of  being  remanded  to  tbe  Justice 
court  See  Grovenw  t.  Signor,  10  N.  D.  SOS, 
88  N.  W.  278. 

Error  Is  not  assigned  upon  the  conri^s  or- 
der reversing  the  Judgment  of  dismissal  and 
reopening  the  case.  We  must  aaaume,  there- 
fore, that  it  was  proper.  The  only  errors 
Ijresented  are  those  which  we  have  consid- 
ered. 

It  follows  that  the  Judgment  must  be  af- 
firmed, and  it  is  so  ordered.  AU  concur. 


NICHOLS  et  al.  T.  BOBEBTS.* 
(Snpreme  Court  of  North  Dakota.    Jnly  1, 

um.) 

TAXATION  —  PINALTT  —  BAIM  OP  IiANDB  — 
THKASDRER'S  COMMISSION  —  REPEAL  OF 
STATUTS  —  EXCESSIVB  AMOUNT  —  APPEAL  — 
HEARING— ADMISSIBILITY  OF  BnriDENCB. 

1.  Under  chapter  119.  p.  164,  Laws  1889,  a 
5  per  cent,  penalty  Is  to  be  added  to  the  amount 
of  tbe  tax,  with  accrued  intra-est  thereon,  on 

June  1st, 

2.  After  June  Ist  that  law  allowed  Interest 
at  1  iier  cent,  per  month  to  be  computed  on  the 
sum  totnl  of  the  tax,  pennlty,  and  interest  un- 
paid on  June  1st,  up  to  the  date  of  sale. 

3.  Chapter  50.  p.  151,  Laws  1887,  did  not  re- 

feal  that  portion  of  section  1417,  Comp.  Laws 
>ak.,  which  Kive»  treasurers  5  per  cent,  com- 
mission on  sale  of  lands  for  delinquent  taxes. 

4.  Heotion  1417,  Comp.  Laws  Dak.,  autbor- 
isea  a  trcasarer  to  chane  B  per  cent  commis- 
sion on  sale  of  lands,  and  a  sale  Is  not  made  for 
an  excessive  amount  which  inclndes  each  com- 
misHons  in  the  amount  for  which  the  land  is 
sold.  On  this  point  Lee  v,  Crawford,  88  N.  W. 
1)7.  10  N.  D.  482,  overruled. 


•RebeuInK  dsnua  Julr  ».  IML 


6.  The  fees  legally  chaneable  on  sales  madt 

In  1889,  under  section  1417.  Comp.  Laws  Dak., 
considered,  and  the  sale  is  aeld  not  made  for  an 
excessive  amount. 

ti.  Affidavits  cannot  properly  be  considered  in 
this  court  to  determine  tbe  dh^osition  to  be  mads 
bere  of  a  case  on  an  appeal  from  a  Jndgment 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Oasa  County; 
W.  8.  Lauder,  Judge. 

Action  by  George  E.  Nichols  and  'William 
G.  UacFadden  against  Matilda  M.  Boberts. 
Judgment  for  d^endant;  and  plalntlffB  ap- 
peal. Reversed. 

Morrill  &  Bngmid,  tot  appdlanta.  J.  S. 
Boblnson,  for  re^ondent 

MORGAN,  J.  This  Is  an  action  brooght 
to  quiet  title  to  a  certain  lot  In  the  city  of 
Pargo.  In  the  complaint  the  plaintiffs  allege 
their  ownership  In  fee  of  tbe  lot  In  the 
answer  the  defendant  alleges,  by  way  of 
counterclaim,  that  she  Is  the  absolute  owner 
of  said  lot  by  virtue  of  a  patent  from  tbe 
United  States.  In  a  reply,  tbe  plaintiffs  al- 
lege ownership  of  said  lot  by  virtue  of  a 
tax  deed  issued  by  tbe  auditor  of  Cass  county 
on  tbe  13tb  day  of  June.  1902.  pursuant  to 
a  sale  of  said  lot  made  In  November,  18S9, 
for  delinquent  taxes  of  tbe  year  1888.  Tbe 
trial  court  found  that  tbe  deed  under  which 
the  plaintiffs  claim  was  void,  for  tbe  reason 
that  it  was  based  on  a  sale  for  taxes  which 
were  In  excess  of  tbe  amount  that  said  lot 
could  be  legally  sold  for  nnder  the  law  then 
In  force.  This  appeal  Is  from  the  Judgment 
entered  pursuant  to  such  findings. 

The  assignments  of  error  are:  (1)  That  the 
conclusions  of  law  and  tbe  Judgment  entered 
are  not  warranted  by  the  findings  of  fact. 
(2)  That  tbe  court  erred  in  Its  conclnsloDS 
that  the  sale  was  for  an  excesdve  amount 

The  sale  was  made  In  1889  for  $38.57. 
Tbe  amount  of  the  tax  levied  in  1888  was 
$31.01.  When  the  sale  was  made,  penaltieB 
and  Intereat  were  chni^able  tmder  chapter 
119,  p.  164,  Laws  1889.  That  law  provides 
that  tbe  taxes  of  1888  "shall  become  delin- 
quent on  the  first  Monday  of  February,  1889." 
and  shall  draw  interest  at  the  rate  of  1  per 
cent,  per  month  from  tbe  date  of  such  delin- 
quency until  the  1st  day  of  June,  1S89,  at 
which  latter  date  there  shall  be  added  as  a 
penalty  5  per  cent,  upon  tbe  amount  so  re- 
maining unpaid,  and  1  per  cent  per  month 
thereafter  until  paid,  to  be  idded  on  the  1st 
day  of  each  succeeding  month.  Respondent 
In  her  argument  claims  that  this  law  does  not 
authorize  the  5  per  cent,  penalty  to  be  char- 
ged on  tbe  tax  with  Interest  added,  bnt  should 
be  chained  on  the  tax  only.  The  reading  of 
the  section  shows  a  contrary  Intention.  The 
amount  "so  remaining  unpaid"  when  the  pen- 
alty Is  to  be  added  Is  clearly  tbe  tax  and 
interest  added  together.  There  Is  no  room 
for  other  construction. 

This  statute  Is  also  antborlty  fofr  comput- 
 Digitiaod  by  V-T  O  O W  I  ■  
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Ing  Interest  upoD  the  sum  total  of  the  tax, 
Interest,  and  penalty  from  June  1,  1889,  when 
Aer  are  added  together,  nntU  the  time  of 
sale  on  November  4th.  No  other  rule  of 
CMDpiitation  could  be  followed  and  give  the 
lanfuage  of  the  statute  force.  Counsel  claims 
that  the  method  of  computing  penalties  and 
Interest  contended  for  by  htm  was  followed 
by  this  court  In  Wells  County  v.  McHenry, 
7  N.  D.  268,  74  N.  W.  341.  In  that  case  the 
precise  question  here  Involved  does  not  seem 
to  have  been  raised,  considered,  or  decided. 
Computing  the  amount  due  on  this  tax  at  the 
day  of  the  sale  on  November  4,  1889,  in  ac- 
cordance with  the  law  of  1889,  and  adding 
to  the  sum  total  thereof  10  cents  for  adver- 
tlslDg,  S  per  cent  treasurer's  commission  on 
tiie  sale,  and  50  cents  for  a  certificate  of  sale, 
a  mm  total  Is  produced  exactly  equal  to  the 
amount  for  which  the  lot  was  sold.  There 
wast  therefore,  no  excess  In  the  sdm  for 
which  the  lot  was  sold,  and  the  conclusion 
tiiat  tbere  was  a  sale  for  an  excessive  amount 
it  not  sustained.  The  trial  court.  In  holding 
the  sale  to  have  been  made  for  an  excessive 
amonnt,  relied  on  the  decision  of  this  court 
to  Lee  T.  Cravrford,  10  N.  D.  482,  88  N.  W. 
97.  In  that  case  both  court  and  counsel  over- 
looked  section  1417  of  the  Compiled  Laws 
(Dak.)  providing  for  a  5  per  cent  com m  1b- 
sSm  to  be  charged  by  the  treasurer  In  mak- 
ing the  sale.  What  was  there  said  about  the 
sale  being  for  an  excessive  amount  In  no 
way  affects  the  correctness  of  that  decision, 
as  the  decision  was  based  on  other  gronnds. 

It  is  further  contended  by  the  respondent 
that  section  1417  of  the  Complied  Laws 
(Dak.)  was  repealed  by  chapter  50,  p.  151, 
Laws  1887.  Under  the  latter  law,  county 
treasurers  received  a  salary  in  lieu  of  the  fees 
theretofore  allowed  them  by  statute.  They 
are  to  account  under  that  law  for  all  fees 
received  by  them,  and  are  paid  a  regular  sal- 
ary by  the  county.  That  law  only  changes 
the  disposition  to  be  made  of  the  fees  le- 
gally chai^eable  by  the  treasurer  for  otficlal 
acts.  The  repealing  clause  of  this  law  Is  not 
general,  but  Is  confined  to  such  matters  as 
are  inconsistent  with  the  provisions  of  the 
1SS7  enactment  This  act  provides  for  an  ac- 
counting for  all  fees  received  by  the  treas- 
urer, and  provides  a  penalty  If  he  fails  to 
charge  and  collect  the  fees  allowed  by  law 
for  his  services.  In  place  of  this  law  con- 
taining provisions  as  to  charging  fees  for 
services  inconsistent  with  former  provisions, 
it  Implies  that  former  fees  are  to  be  charged 
in  all  cases.  The  claim  that  section  1417, 
Comp.  Laws  Dak.,  was  repealed  by  the  law 
of  1^7,  is  therefore  untenable.  The  findings 
of  fact  show  the  amount  of  the  tax  assessed 
and  the  sum  for  which  the  property  was  sold. 
From  these  two  facts  found,  the  question 
whether  the  lot  was  sold  for  an  excessive 
amount  l^ecomes  a  question  of  law,  and  Is 
not  a  question  of  fact. 

It  iB  urged  that  the  charge  of  60  cents 
for  a  certificate  of  sale  1b  an  excessive  charge 


by  the  treasurer,  and  avoids  the  sale  for  thai 
reason.  The  claim  is  that  it  Is  not  shown 
nor  found  that  the  purchaser  of  said  lot  wa? 
not  a  purchaser  of  other  lots  at  the  same 
sate,  and  that  such  other  sales  should  have 
been  included  in  one  certificate,  and  this 
chaise  apportioned  on  all  the  lots  under  sec- 
tion 1627,  Comp.  Laws  Dak.  .  The  findlnRe 
show  that  this  one  lot  was  sold  and  nothing 
more.  We  cannot  indulge  in  presumptions 
as  to  what  could  or  might  have  been  donf 
In  any  ease  on  matters  of  fact  If  the  cIhIih 
be  a  meritorious  one.  It  cannot  be  considered 
In  this  case. 

Counsel  for  respondent  presents  en  affida- 
vit referring  to  the  merits  of  the  action,  and 
In  view  thereof  asks  that  the  case  be  remand- 
ed for  a  new  trial  in  case  the  Judgment  Is 
to  he  reversed  by  this  court.  The  applica- 
tion cannot  he  considered.  The  record  only 
can  be  considered  In  disposing  of  cases  In  this 
court.  Matters  extraneous  to  the  record,  bas- 
ed on  affidavits  or  any  new  evidence,  will 
not  control  the  disposition  here  made  of  ap- 
peals. 

The  Judgment  Is  reversed,  and  the  district 
court  is  directed  to  enter  Judgment  granting 
the  relief  demanded  in  the  compIalnL  AH 
concur. 


NBLSON  T.  OBONDAHL.* 

(Supreme  Court  of  North  Dakota.   June  B, 

1908.) 

NOTE  —  INDORSEMENT  —  FRAUD  —  ACTION 
AGAINST  INDORSER— DEFENSE  —  SUFFICIEN- 
CY OF  BVlDBNGB-nJUDOUENT  NON  OBSTANTE 
VBRBDICTO-HOnON  FOR  NEW  TRIAL-WAIV- 
ER. 

1.  Unless  It  Is  shown  that  injury  or  damages 
resulted  or  mast  result  from  the  making  of 
frandiilent  repreisentationB  which  indiioed  the 
making  of  a  contract,  surb  represeutations  do 
not  conetitute  a  defense  to  snch  contract. 

2.  Evidence  examined,  and  found  not  salB- 
cient  to  sustain  the  aUegations  of  fraod  as  a 
matter  of  fact. 

3.  A  motion  for  Jndgment  notwithstanrling 
the  verdict  will  not  be  sustained  in  a  case  wbpre 
tbere  is  an  issue  for  the  jury  to  pass  opon  un- 
der the  evidence. 

4.  By  fniling  to  unite  a  motion  for  a  new  trial 
with  a  motion  for  jodgment  notwithstanding 
the  verdict,  the  right  thereafter  to  make  a  mo- 
tion for  a  new  trial  in  the  usual  statutory  way 
Is  not  waived. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Cass  County; 
Charles  A.  Pollock,  Judge. 

Action  by  Peter  Xelson  against  Olaf  L. 
Grondabl.  Judgment  for  defendant  and 
plalntifit  appeals.  Beversed. 

Turner  &  Lee;  for  appellant  Benton,  Lov- 
ell  &  Holt,  for  Tespondent. 

MORGAN.  J.  This  action  1>  brought  by 
the  plaintiff,  as  owner  of  a  note  for  $250 
made  by  one  I^ol  Steffes  to  the  defendant, 
and  by  him  indorsed  to  the  plaintiff.  Two 
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defonses  are  Interposed  (1)  tbat  the  indorse- 
ment and  delivery  of  the  note  to  the  plaintiff 
were  procured  through  the  false  and  fraudu- 
lent representations  of  the  plaintiff  to  the  de- 
fendant; (2)  that  no  notice  of  the  dishonor 
and  nonpayment  of  the  note  by  the  maker 
was  ever  given  to  the  defendant.  The  jury 
found  a  verdict  tn  favor  of  the  defendant. 
Plaintiff  moved  for  a  new  trial  in  due  time 
upon  a  settled  statement  of  the  case.  This 
motion  was  denied,  and  this  appeal  is  from 
the  order  denying  such  motion.  The  errors 
assigned  are  four  In  number:  (1)  In  refus- 
ing to  grant  a  new  trial;  (2)  in  submitting 
to  the  Jury  the  question  of  the  dishonor  of 
the  note;  (3)  in  submitting  to  the  Jury  the 
question  of  fraud;  (4)  in  refusing  to  grant 
plaintiff's  motion  tor  Judgment  notwltliBtand- 
Ing  the  verdict. 

It  was  an  error  to  submit  the  question  of 
fraud  to  the  Jury  under  the  evidence.  It  is 
claimed  by  defendant  that  Nelson  represent- 
ed to  him  at  the  time  of  the  indorsement  of 
the  note  that  Steffes  had  more  money  and 
would  be  willing  to  pay  that  note  before  it 
was  due,  providing  Grondahl  would  let  Nel- 
son have  it;  he  said  he  would  go  and  col- 
lect it  from  Steffes,  Such  is  Grondahl's  tes- 
timony as  to  the  transaction.  It  la  claimed 
by  the  defendant  that  this  constitutes  the 
transaction  a  fraudulent  one;  that  he  made 
a  promise  during  the  negotiations  without 
any  intention  of  performing  it,  making  it  a 
fraudulent  contract  under  the  provisions  of 
section  384S,  Rev.  Codes  1899.  Every  rep- 
resentation of  a  fact  made  by  Nelson  during 
these  negotiations  is  shown  by  the  evidence 
to  be  true.  It  is  claimed  that  because  Nelson 
said  that  he  would  get  or  collect  the  money 
from  Steffes,  and  did  not,  this  constituted  a 
fraud  within  the  meaning  of  that  section,  as 
Nelson  did  not  intend  to  get  It  from  him. 
The  record  contradicts  this  contention.  It 
shows  that  the  plaintiff  did  try  to  collect  it 
from  Steffes,  but  failed.  He  would  naturally 
be  supposed  to  attempt  Its  collection.  There 
was  $200  due  him  from  Grondatil,  tied  up  in 
the  note,  for  commissions  due  on  the  sale  of 
his  land  to  Steffes,  besides  the  ?50  that  lie 
gave  Grondahl  when  the  note  was  trans- 
ferred to  him.  This  sum  was  paid  as  the 
difference  between  the  face  of  the  note  and 
the  amount  coming  to  him  from  Grondahl 
for  commissions.  This  $50  was  tendered 
back  to  Nelson  during  the  trial,  and  accept- 
ance thereof  refused.  If  this  so-called 
"promise"  could  possibly  be  held  to  be  with- 
in the  statute,  it  Is  very  clearly  shown  that 
It  was  not  made  without  any  intention  of 
fultlliing  IL  No  injury  was  occasioned  to 
Grondahl  through  it  in  any  event.  When 
that  indorsement  was  made  it  was  under- 
stood and  considered  by  the  parties  that  Nel- 
son had  earned  ?200  as  commissioug  by  sell- 
ing Grondahl's  land.  When  that  sum  be- 
came due  is  a  matter  of  conflicting  evidence 
between  them,  Grondahl  claims  that  no 
commissions  were  to  be  paid  by  him  until  be 


had  been  paid  $500  In  cash.  In  effect  he 
that  the  commissions  were  to  be  paid 
out  of  the  money  paid  by  Steffes  after 
$500  was  paid,  which  must  all  go  to  C 
dahl;  and,  be  never  having  been  paid 
in  cash  on  the  sale,  no  commissions  eve 
came  payable  to  Nelson.  Conceding 
such  was  the  bargain,  we  cannot  reach 
conclusion.  True,  $500  in  cash  was  i 
paid  by  Steffes.  Only  $360  was  paid, 
the  evidence  does  not  show  that  the  pay 
of  the  whole  price  could  not  have  beei 
forced  by  Grondahl  had  he  wished  to  d 
In  the  place  of  doing  so,  he  consented 
Steffes  should  cancel  the  contract  am 
celve  back  his  notes.  He  surrendered  t 
Steffes'  notes  to  him,  and  received  bad 
contract  to  deed  the  land  to  Steffes. 
then  conveyed  the  land  to  liis  wife,  an( 
sold  It  soon  after.  The  defendant  ci 
now  be  heard  to  say  that  he  never  rec 
$500  in  cash,  as  he  received  the  equiv 
of  that  sum,  and  made  a  new  contract 
Steffes  by  which  Steffes  was  relieved 
paying  the  notes  turned  back  to  Gron 
In  view  of  the  fact  that  the  commission 
justly  payable,  It  is  not  apparent  how 
injured  by  having  to  pay  the  note  wtiic 
turned  over  to  Nelson  as  a  recognition 
the  sum  of  $200  was  or  would  be  doe 
liim  as  commission. 

The  mere  fact  that  misrepresentations 
made  with  intent  to  defraud  defendant  i 
not  be  sufficient  and  would  not  be  gi 
on  which  alone  to  avoid  the  contract, 
intent  to  defraud  is  not  alone  groun 
which  to  base  an  action  for  fraud.  Da 
or  Injury  must  be  shown,  either  accrni 
to  accrue.  There  must  be  a  showing 
tlie  party  has  been  placed  at  a  dlsadrar 
to  his  damage.  As  said  in  Alden  v.  W 
(Minn.)  49  N.  W.  767:  "He  must  have  : 
on  the  faith  of  the  false  representatioi 
Ills  damage.  A  party  cannot  sustain  a 
tlon  of  this  character  where  no  harm 
come  to  him.  Deceit  and  injury  must 
cur."  The  same  principle  is  declared  h 
following  cases:  London  &  Ii.  Fire  Inc 
V.  Liebes,  105  Cal.  203,  38  Pac.  691;  & 
V.  Cook,  32  N.  J.  Eq.  262;  Bartlett  v.  B; 
83  111.  25,  25  Am.  Bep.  346;  Danfor 
Gushing,  77  Me.  182;  Hale  v.  Phllbrlc 
Iowa,  217;  Stetson  v.  Biggs,  37  Neb.  7S 
N.  W.  628;  Bodkin  v.  Merit,  102  Ind.  £ 
N.  E.  625.  See  also  Blgelow  on  Frau 
541.  We  think  that  the  attempt  to  esta 
the  claim  that  the  indorsement  was  obt 
through  fraudulent  representations  has  l 
entirely. 

The  next  assignment  of  error  is  upon 
mltting  to  the  Jury  the  question  whethc 
tice  of  the  dishomjr  of  the  note  was  glv 
Grondahl.  On  the  part  of  the  plaintiff 
is  the  positive  evidence  of  Nelson  thi 
told  Grondalil  that  Steffes  refused  to  pa. 
note,  and  that  he  would  look  to  him  f( 
payment.  ThiO' con  versa  tjion  is  not  ^>ecj 
ly  deiaied^^ySioQl^L^  was  lie  i 
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speclflcally  as  to  tbls  conversation.  He  de- 
tails a  conversation  bad  with  Nelson,  and 
says  that  be  had  no  others  with  him  in  refer- 
ence to  the  note.  This  was  In  effect  cQQlva- 
lent  to  denying  that  Nelson  had  notified  blm 
of  the  dishonor  of  the  note  by  Steffes.  It 
raised  an  issue  for  the  }ury  to  pasa  upon  on 
tbat  question.  This  disposes  of  the  motion 
for  jadfrment  notwithstanding  the  verdict, 
as  that  motion  will  never  be  granted  under 
chapter  63,  p.  74,  Laws  1901,  when  there  is 
all  issue  for  the  Jury  to  pass  upon.  Bragg  t. 
R.  Co.  (Minn.)  S3  N.  W.  511;  Rlchmlre  t. 
Andrews  &  Gale  Elevator  Co.,  11  N.  D.  453. 
92  X.  W.  819. 

The  respondent  contends  that  the  appel- 
lant is  not  entitled  to  a  new  trial  for  the  rea- 
son that  he  did  not  ask  for  one  in  connection 
with  bis  motion  for  Judgment  notwlthstand-  | 
ing  the  verdict,  made  when  the  verdict  was 
returned  Into  court,  and.  In  consequence  of 
his  failure  to  do  so,  has  waived  bis  right 
thereafter  to  move  for  a  new  trial  based  on  a  ; 
settled  statement  of  the  case.  We  do  not  j 
think  that  Chapter  C3.  p.  74,  Laws  1901,  Is  i 
inhject  to  such  a  construction.  That  law 
permits  a  motion  for  Judgment  notwithstand- 
ing the  verdict  to  be  made  either  separately 
or  In  connection  with  a  motion  for  a  new 
trial.  Nothing  in  the  law  indicates  tbat  they 
must  he  Joined,  nor  tbat  the  right  to  move 
for  a  new  trial  in  the  usual  way  Is  waived 
if  a  new  trial  was  not  asked  In  connection 
with  the  motion  for  Judgment  notwithstand- 
ing the  verdict.  It  Is  tme,  as  repeatedly  held 
in  the  Minn^ta  cases,  under  a  law  the 
same  as  the  one  under  consideration,  tbat  a 
new  trial  will  not  be  granted  by  the  Su- 
preme Court  on  review  of  an  order  granting 
or  denying  a  motion  for  Judgment  notwlth- 
stnnding  the  verdict,  unl&s  such  motion  in- 
cludes within  it  a  motion  for  a  new  trial. 
It  is  beld  In  such  cases  that,  by  failing  to 
unite  a  motion  for  a  new  trial  with  the  mo- 
tion for  Judgment  notwithstanding  the  ver- 
dict, the  right  to  a  new  trial  Is  waived.  This 
is  aU  that  Bragg  v.  Ry.  Co.  (Minn.)  83  N. 
W.  511,  relied  on  by  counsel,  decides,  as  we 
□nderstaDd  it.  In  that  case  no  motion  for 
a  new  trial  was  made  at  all  In  the  district 
court  and  for  that  reason  it  was  held  that 
the  right  thereto  bad  been  waived.  Tbls  is 
the  extent  of  the  Minnesota  decision.  In  no 
case  is  It  held  that  the  failure  of  the  moving 
party  to  unite  a  motion  for  a  new  trial  with 
his  motion  for  Judgment  deprives  him  of  bis 
statutory  right  to  move  thereafter  for  a  new 
trial  In  the  usual  way.  In  tbls  case  the  facts 
are  different.  A  new  trial  is  asked,  based 
on  a  settled  statement  specifying  the  insuffi- 
ciency of  the  evidence  to  Justify  the  verdict, 
as  the  grounds  thereof.  The  right  to  make 
Kuch  a  motion  is  given  t)y  section  5473.  Rev. 
Codes  1899,  Independently  of  any  proceedings 
or  motions  under  cliapter  63,  p.  74,  Laws 
1901. 

For  the  error  in  submitting  the  question  of 
fraud  tQ  the  Jury  on  the  evidence  In  the  rec- 


ord, the  Judgment  is  reversed,  a  new  trial 
granted,  and  the  cause  remanded  for  further 
proceedings.   AU  concur. 


FORESTER  v.  VAN  AUKEN. 
(Supreme  Court  of  North  Dakota.    July  1, 

1903.) 

MORTGAGES— DEED  AS  UORT GAGE— REFORMA- 
TION OF  INSTRUMENT— JURISDICTION  OF  EQ- 
UITY—MUTUAL MISTAKB-EVIDENCH  OP  CON- 
BIDERATION— EFFECT  OP  INADEQUATE  GON- 
BIDBRATION— 8UPPICIENC¥  OF  EVIDENCE. 

1.  Courts  of  equity  have  power  to  reform 
written  instruments  to  conform  to  the  true  in- 
tentioua  of  the  parties,  and  parol  evidence  is 
admissible  for  that  purpose. 

2.  In  an  action  to  reform  a  warranty  deed  to 
conform  to  the  intentions  of  the  parties  tbat  It 
was  to  be  a  mortgage  on  the  ground  that  there 
was  a  mistake,  courts  of  equity  will  not  grant 
the  relief,  in  the  alsence  of  fraud,  unless  it 
clearly  appears  that  the  nustake  was  a  mutoal 
one. 

3.  In  such  a  case  the  evidence  must  be  dear, 
satisfactory,  specific,  and  convincing  that  there 
was  such  a  mistake,  or  the  relief  will  be  de- 
nied. 

4.  The  consideration  expressed  in  a  deed  is 
not  conclusive  as  to  the  real  consideration  for 
the  transfer,  and  may  be  inquired  into,  and 
m.itter9  not  expressed  in  the  deed  considered 
in  determining  whether  the  consldwation  was 
grossly  or  manifestly  inadequate. 

5.  Meife  Inadeqaacy  of  price  Is  not  alone 
ground  for  declaring  a  deed  to  be  a  mortgage, 
but,  if  grossly  inadeqnate.  Is  a  circumstance  to 
be  conndered  in  determining  what  the  inten- 
tions of  the  parties  were. 

6.  Evidence  considered,  and  Jield  not  to  war- 
rant a  decree  declaring  a  deed  to  be  a  mort- 
gatre. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Bamea  Coun- 
ty; S.  L.  Glaspell,  Judge. 

Action  by  Jennie  A.  Forester  against  Belle 
R.  Van  Auken.  Judgment  for  defendant,  and 
plalntltr  appeals.  ASirmed. 

C.  L.  Harris  and  Lockerby  &  White  (E.  H. 
Wright,  of  counael),  for  appellant  Winterer 
&  Winterer,  for  reapondent 

MORGAN,  J.  Tbia  action  is  brought  to  re- 
cover the  posseBslon  of  certain  real  estate  Mt- 
uated  In  Valley  City,  N.  D.,  and  to  reform 
the  terms  of  a  deed  of  sncb  property  exe- 
cuted and  delivered  to  the  defendant  by  the 
plaintiff  on  Ai«ust  21,  1893.  The  complaint 
alleges  tbat  It  was  mutually  agreed  between 
the  parties  that  plaintiff  should  uecute  to 
defendant  a  trust  deed  of  said  real  estate; 
that  the  ownenihip  of  Hie  same  should  be 
vested  in  the  plaintiff,  but  that  the  defendant 
was  to  have  full  pmsesslon  and  control  there- 
of, lease  It,  collect  rents,  pay  taxes,  and  keep 
buildings  insured  and  In  good  repair;  tbat 
out  of  the  money  coming  Into  defendant's 
bands  from  rents  collected  the  defendant  was 
to  pay  BQch  taxes,  Insurance,  expenses  of  re- 
pairs, and  to  pay  a  mcntgage  of  $2,000,  tben 
In  force  upon  one  lot  and  the  brick  building 
situated  thereon,  and  out  of  such  money  col- 
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lected  was  also  to  pay  herself  a  certain  note 
giren  to  her  by  plaintiff  and  her  husband 
In  1891  for  $800;  that  upon  the  payment  of 
such  debts  according  to  snch  agreement  poet- 
setnioD  of  such  premises  should  be  restored 
to  plaintiff,  and  the  same  reconveyed  to  ber 
by  a  warranty  deed.  These  are  substantially 
the  allegations  of  paragraph  3  of  tbe  com- 
plaint The  complaint  further  states:  "That 
in  pursuance  of  said  agreement  this  plaintiff 
conveyed  to  the  said  defendant,  by  a  deed 
of  warranty  In  writing,  the  premises  herein- 
before described;  *  *  •  that  through  the 
InadTcrtence  and  mistake  of  this  plaintiff  and 
the  defendant  tbe  conditions  mentioned  and 
spedfled  In  paragraph  3  of  this  complaint 
were  not  Inserted  In  said  deed,  but  said  deed 
was  Intended  by  plaintiff  and  defendant  as  a 
trust  deed  or  mortgage  security,  under  which 
said  defendant  might  carry  out  the  condi- 
tions and  co7cnants  mentioned  and  described 
In  said  paragraph  3  of  this  complaint,  but 
said  deed  does  not  express  the  true  and  real 
Intention  of  this  plaintiff  and  said  defendant 
by  reason  of  said  omission."  Tbe  prayer  of 
the  complaint  1b  for  an  accounting  and  a  re- 
conveyance, and  for  such  other  and  general 
relief  as  may  be  necessary  and  proper  under 
the  evidence.  Tbe  complaint  states  many 
other  facts  bearing  on  this  cause  of  action, 
but  the  substance  of  the  cause  of  action  Is 
ns  stated.  The  answer  alleges  that  tbe  said 
property  was  sold  to  tbe  defendant  for  a  val- 
uable consideration,  and  conveyed  to  her  try 
said  warranty  deed;  that  such  sale  was  an 
absolute  sale,  and  contained  no  contempora- 
neous,' iirior,  or  subsequent  stipulations  or 
agreements  for  a  reconveyance,  and  contained 
no  agreement  that  tbe  transfer  was  made  In 
trust  or  for  security  purposes.  Tbe  trial 
court  made  findings  of  fact  and  conclusions 
of  law  In  favor  of  tbe  defendant.  Judgment 
was  entered  pursuant  thereto.  This  appeal  Is 
taken  from  such  Judgment  A  trial  de  novo 
Is  demanded  In  this  court  pursuant  to  section 
5630,  Rev.  Codes  1899. 

Tbe  evidence  In  the  case  Is  voluminous, 
covering  nearly  400  pages  of  the  printed  ab- 
stract. The  facts  pertinent  to  a  determina- 
tion of  the  Issues  may  be  summarized  as 
follows:  The  plaintiff  Is  the  daughter  of  tbe 
defendant.  In  1889  the  plaintiff's  husband, 
Alex.  McConnell,  died,  leaving  to  her  and  to 
her  daughter,  Georgia  McConnell,  Individually, 
considerable  real  and  personal  property.  In 
1891  the  plaintiff  married  one  George  W.  For- 
ester, who  engaged  In  business  In  Montana, 
and  carried  on  such  business  with  tbe  ptaln- 
tlfTa  money  partly,  and  lost  considerable  of 
her  money  in  that  way.  For  the  purpose  of 
providing  him  with  money,  the  plaintiff  sold 
some  of  her  property,  and  borrowed  $2,000, 
and  secured  its  payment  by  a  mortgage  on 
lot  13,  In  Valley  City,  on  which  lot  there 
was  a  brick  building,  wblcb  Is  a  part  of  the 
property  In  dispute  In  this  action.  This  mort- 
gage did  not  mature  nntU  about  four  years 
from  August  21,  1893,  0ie  day  tm  which  the 


warranty  deed  was  given  by  plaintiff  t 
fendant  The  plaintiff  had  signed  notes : 
ly  wltb  her  husband  for  goods  purcbaa 
his  business,  amounting  to  several  hui 
dollars,  and  some  of  these  notes  were  ( 
to  become  due  in  Ai^ust,  1893.  The  i 
tiff  and  ber  husband  also  owed  the  de 
ant  $800  and  two  years'  accrued  Intere 
8  per  cent,  per  annum.  The  defendant 
written  Forester,  asking  blm  to  pay  this 
He  and  his  wife  were  then  living  In 
tana.  She  came  east  to  Valley  City,  n 
the  defendant  resided,  to  make  some  arr 
ment  In  regard  to  this  indebtedness.  A 
making  of  the  contract  In  relation  to  th< 
position  of  the  property  herein  Involved 
plaintiff  and  defendant  were  tbe  only  pe 
present.  As  to  what  was  said  there  In 
ing  to  tbe  agreement  their  testimony 
conflict,  and  cannot  be  reconciled  on  the 
ory  that  both  are  endeavoring  to  tell 
truth.  The  plaintiff  testifies  that  there 
no  sale  or  agreement  to  sell;  that  the 
veyance  was  executed  to  secure  tbe  de 
ant  on  her  $800  note.  She  says:  "Mi 
derstandlng,  and  we  talked  It  I  was  to 
her  a  trust  deed  of  the  property.  She 
to  look  after  it  and,  after  paying  the 
gage,  she  to  hold  It  long  enough  to  c 
the  rent  and  pay  tbe  taxes,  so  she  conic 
the  mortgage  of  $2,000  and  ber  note  of 
and  taxes,  keep  the  property  Insured,  a: 
the  end  of  that  time  I  was  to  have  the 
erty  back."  She  further  testifies  thai 
did  not  know  when  she  signed  the  deed 
it  did  not  express  their  agreement  am 
Intention  in  regard  to  the  disposition  o 
property,  and  that,  liad  she  known  tl 
did  not  express  their  Intention,  agree: 
and  understanding,  she  would  not  hare 
ed  It  The  defendant  denl^  that  there 
ever  any  talk,  suggestion,  or  intimation  i 
ever  as  to  deeding  the  property  back,  oi 
anything  was  said  by  them  that  contemi 
anything  bnt  an  absolute  sale  of  the  proi 
free  of  any  conditions  whatsoever.  Hei 
tlmony  as  to  tbe  agreement  Is  as  toi 
"A.  On  or  about  the  21st  of  Ai^st 
[plaintiff]  received  a  letter  from  Mr.  For 
asking  her  If  she  had  fixed  up  tbe  bus 
of  mine,  and  to  be  suro  and  do  it  at 
She  told  me  how  she  said  she  was  used, 
didn't  know  that  Mr.  Forester  was  askin 
to  pay  money  at  Livingston,  and  she 
her  interest  to  pay  at  Fargo.  She  sal< 
had  no  money  to  pay  that,  and  said  tha 
was  discouraged,  but  he  wrote  to  her 
she  must  fix  that  up,  and  she  wondered 
she  would  do  It.  We  talked  about  It  i 
told  her  I  would  be  glad  to  help  her 
could.  But  finally,  when  she  received  th 
ter  from  Mr.  Forester,  saying  she  it 
meantime  had  a  letter  from  an  attomi 
Livingston,  telling  her  she  might  as  wel 
tbe  $600,  because  she  would  have  to  m< 
later.   •    *   •   Then  she  received  theft 
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njK  Vonle,  I  will  sell  jon  tbls  property.' 
I  Bald,  'Can  yon  sell  Itr  She  says,  1  can.' 
She  says:  'Charlie  la  a  sood  workman,  and 
be  can  make  a  good  Hvlng  anywhere,  but  he 
vlll  nerer  settle  down  to  work  as  long  as  I 
have  a  <MJ&t.  I  will  sell  you  this  property. 
Tbere  Is  enough  left  ot  It  to  make  you  a 
good  home.  Yon  hare  Georgia.*  I  said, 
"What  wlU  ttie  consideration  be?*  She  says: 
It  wUI  pay  yonr  note,  and  you  assume  the 
mortgage  and  taxes.'"  The  defendant  did 
iiot  then  and  tbere  accept  the  proposition  to 
KlI  her  the  property,  but  stated  that  she 
irisbed  to  think  It  over,  and  talk  it  over  with 
Mr.  Winterer,  an  attorney  of  Valley  City. 
Sbe  started  for  his  office,  bnt  met  blm  on  the 
itreet,  and  asked  Urn  to  come  to  her  bouse. 
He  came  tiiere  some  time  later,  and  the  terms 
of  the  sale  were  stated  to  him  by  the  plain- 
tiff. The  amount  due  on  the  fSOO  note  was 
computed,  and  some  other  items  of  Indebted- 
ness due  defendant  from  plaintiff  were  agreed 
(m  and  settled,  and  the  considcrntlon  for  the 
deed  agreed  on  as  Vl,100,  In  addition  to  as- 
nmifiig  the  payment  of  the  $2,000  mortgage 
and  payment  of  the  1892  taxes  on  all  the 
property  conv^ed.  At  this  Inter^ew  all  the 
details  of  the  agreement  were  agreed  upon, 
according  to  the  testimony  of  Mr.  Winterer 
and  the  def aidant,  and  it  was  further  agreed 
that  tbe  conveyance  was  to  be  a  warranty 
deed.  Sir.  Winterer  testifies  that  tbe  agree- 
ment as  stated  to  him  In  their  presence,  was 
that  tbe  property  was  to  be  sold  absolutely, 
and  without  any  reservations.  He  procured 
bom  tbem  the  description  of  the  property, 
and  left  for  his  office  to  draw  the  deed.  He 
returned  with  the  deed  drawn,  and  was  ac- 
csinipanled  bis  sister  as  a  witness.  He 
rcAd  or  stated  to  the  plaintiff  the  substance 
of  the  deed,  and  sbe  stated  that  it  was  what 
Fhe  wanted,  and  perfectly  satisfactory.  She 
then  signed  It  It  was  witnessed  and  ac- 
knowledged In  due  form.  He  then  took  it  to 
hli  office,  placed  his  seal  as  notary  public 
thneon,  and  returned  to  the  boose.  There 
be  delivered  the  deed  to  the  plaintiff,  and 
she  to  the  defmdant  The  defendant  deliv- 
ered the  $800  note  to  plaintiff,  who  Imme- 
diately destroyed  It  The  tenante  were  then 
notifled  of  tbe  sale,  and  that  all  renta  were 
to  be  collected  by  tbe  defendant  Mr.  Win- 
terer's testimony  corroborates  Ibat  of  the  de- 
f^odant  although  expressly  denied  in  most 
partlcnlars  by  the  plaintiff.  From  this  testi- 
mony and  other  drcnmstanees  shown  In  the 
Kcord  we  are  to  detemdne  what  the  Inten- 
tions of  the  parties  were  at  the  time  that  this 
deed  was  executed.  Was  tbe  transfer  to  be 
an  absolute  one,  or  was  it  to  be  a  transfer 
■object  to  reconvcyaDce  after  certain  condl- 
tlnis  bad  been  performed? 

Tpon  the  oral  testimai]^  alone,  we  have  no 
difficulty  in  rea<^ng  the  condurion  that  it 
was  an  absolute  sale.  There  is  a  decided 
preponderance  evidence  In  favor  of  this 
conclusion.  Tbe  circumstances  surrounding 
tbe  transfer  are  such  as  to  corroborate  this 


OTal  testimony.  In  our  judgment  These  dr- 
cumatances  will  be  referred  to  later.  It  is 
claimed  by  tbe  platotiff  in  her  complaint  and 
In  her  testimony  that  ihece  was  a  mutual 
mistake  made  by  the  parties  to  signing  a 
warranty  deed  In  place  <a  a  trust  deed  or 
mortgage  security,  as  intended.  This  con- 
tention Is  utterly  nnsnatalned.  The  plaintiff 
claims  that  she  supposed  it  was  a  trust  deed. 
She  does  not  attempt  .to  show  that  the  de- 
fendant thought  it  to  be  such.  Her  mistake 
alone  would  not  be  ground  for  reforming  the 
deed.  It  must  be  a  mutual  mistake  before 
the  contract  actually  signed  by  the  parties 
will  be  changed.  2  Pom.  Bq.  Juris.  {  862; 
Spare  v.  Home  Ins.  Go.  (G.  C.)  19  Fed.  14; 
Wachendorf  v.  Lancaster  (Iowa)  14  N.  W. 
816;  Bradford  v.  Bemney,  SO  Beaver,  481; 
Nevlus  V.  Dunlap,  33  N.  T.  676;  Lndington 
V.  Ford,  33  Mich.  123;  Paullson  v.  Van  Idor- 
stln^  28  N.  J.  Eq.  806;  Dlman  Railroad 
Co..  6  B.  L  130.  "It  must  appear  that  both 
have  done  what  neither  intended."  Heame 
V.  Marine  Ins.  Co.,  20  Wall.  488,  22  L.  Sd. 
305.  Tbe  evidence  does  not  warrant  tbe  con- 
clusion that  the  deed  was  to  be  a  mortgage, 
but,  on  tbe  contrary,  amply  supporte  the 
finding  that  the  deed  was  in  exact  compliance 
with  the  prior  agreement  It  is  urged  tbat 
the  drcumstancea  in  evidence  show  that  tbe 
deed  waa  Intended  as  a  mortgage,  and  that 
Ita  execution  was  made  through  mistake,  and 
that  such  circumstances  overcome  the  posi- 
tive evidence  of  tbe  defendant  and  show 
satisfactorily  that  the  deed  was  totended  as 
a  trust  deed  or  mortgage.  First  It  Is  claimed 
that  tbe  consideration  was  so  grossly  inade- 
quate as  to  rend»  it  wholly  improbable  that 
an  absolute  conveyance  could  have  been  In- 
tended. The  property  consisted  of  four  lota 
to  Valley  City.  On  three  of  tbem  tbere  were 
buildings,  and  one  was  a  vacant  lot  One 
of  tbe  buildings  was  a  business  block  built  ol 
brick.  Tbe  other  buildings  were  for  resi- 
dence purposes.  The  evidence  as  to  the 
value  of  this  property  to  August  1S03,  is 
very  conflicting.'  Wltoesses  witii  apparently 
equal  judgment  and  opportunities  to  speak  of 
ita  value  differ  greatly  to  their  conclusions. 
The  highest  valuation  placed  on  tbe  property 
was  $7,000,  and  the  lowest  $3,825.  This  con- 
veyance was  made  during  the  panic  of  1803, 
and  tbe  wltoesses  testifying  on  behalf  ot  tbe 
defraidant  place  great  stress  upon  the  fad 
that  the  scarcity  of  money  and  tbe  demand 
for  it  at  that  time  caused  a  depredation  In 
values.  The  difficulty  at  that  time  of  raising 
money  Decessarily  affected  the  market  value 
of  property,  and  Is  a  fact  to  be  taken  Into 
consideration  to  determlutog  what  the  tair 
value  of  the  property  then  was.  The  con- 
sideration paid  for  this  properQr  the  de 
fendant  was,  when  all  summed  up,  ¥3,300. 
This  included  the  $800  note,  the  $2,000  note, 
other  Indebtedness  on  money  paid  out  for 
platotlfl  or  loaned  to  her,  and  taxes  for  the 
year  1892.  If  the  property  wecQ  worth  ,$3,- 
825.  a  sale  for  $3,300  ^^i^&^m^ 
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adequate  In  the  sense  that  It  would  be  evi- 
dence to  Indicate  that  a  transaction  was  a 
mortgage,  and  not  a  sale.  But  we  may  con- 
cede that  the  property  was  more  valuable 
than  that,  and  still  the  conveyance  for  the 
sum  of  $13,300,  under  the  circumstances  of 
this  case,  would  not  Indicate  to  any  degree 
that  a  trust  or  mortgage  transaction  was  In- 
tended. The  plaintiff  and  defendant  were  at 
that  time  on  friendly  terms.  The  defendant 
was  the  guardian  of  plaintlfTs  daughter. 
Georgia,  who  had  lived  with  the  defendant, 
and  was  to  live  wltb  ber  In  the  future  much 
of  the  time.  The  plaintiff  was  anxious  to 
make  some  disposition  of  the  property,  and 
was  anxious  to  pay  or  secure  her  mother  the 
money  due  her.  There  were  other  debts  due 
from  the  plaintiff,  and  It  Is  quite  clear  from 
the  evidence  that  some  of  her  creditors  were 
making  inquiries  as  to  the  plaintiff's  prop- 
erty with  a  view  to  realizing  therefrom  on 
some  of  those  debts.  The  tesOmony  shows 
that  the  plaintiff  came  from  Montnnn  to 
make  some  arrangement  as  to  the  Valley 
City  property  and  the  payment  or  securing 
of  the  $800  note.  The  plaintiCTs  husband 
was  then  doing  a  failing  business,  and  had 
lost  considerable  money.  He  was  In  debt, 
and  his  wife  was  a  joint  maker  with  him  on 
some  of  the  notes  given  for  these  debts. 
The  financial  condition  of  plaintiff  and  ber 
husband  was  becoming  alarming  and  serious. 
It  must  have  been  forced  upon  the  minds  of 
plaintiff  and  her  husband  that  the  Valley 
City  property  was  liable  to  be  wrested  from 
her  by  urgent  creditors.  With  this  state  of 
facta  confronting  her,  it  was  natural  that 
she  should  prefer  to  sell  the  proprvty  to  her 
motlicr,  even  at  a  sacrifice,  and  tliei*eby  pay 
her  the  $1,100  due  ber.  Her  daughter,  Geor- 
gia, would  thereby  be  directly  benefited,  and 
her  mother  as  well.  It  is  quite  reasonable, 
therefore,  that  the  plaintiff  should  have  stat- 
ed, as  testified  to  by  the  defendant:  "I  will 
sell  you  this  property.  There  is  enough  left 
of  It  to  make  you  a  good  home.  You  will 
have  Georgia."  Her  husband  had  lost  much 
of  her  property,  and  It  appeared  that  It  would 
all  soon  be  gone.  Her  desire  to  see  her  moth- 
er protected  was,  therefore,  a  most  natural 
feeling.  Our  conclusion  is,  therefore,  that 
under  the  circumstances,  and  in  view  of  the 
relations  of  the  parties,  the  consideration  for 
the  sale  Is  not  so  inadequate  as  to  give  It 
any  weight  as  a  circumstance  against  the 
validity  of  the  sale,  or  as  showing  that  there 
was  a  mistake  in  the  execution  of  the  deed. 

It  is  further  claimed  that  there  was  no 
sale,  and  none  Intended  by  either  party,  and 
as  tending  to  sustain  such  contention  It  is 
urged  that  the  $800  note  was  not  turned  over 
to  the  plaintiff  when  the  deed  was  delivered, 
or  at  any  other  time.  On  this  question  the 
testimony  of  the  defendant  and  of  Mr.  Win- 
terer is  positive  and  explicit  that  the  note 
was  turned  over  to  the  plaintiff,  and  by  her 
torn  up,  when  the  deed  was  delivered.  The 
plaintiff  says  It  was  not,  but  abe  la  not  cor- 


roborated by  any  other  witness,  nor  by  a 
gle  fact  or  circumstance.  Her  testimony 
this  point  is,  therefore,  overthrown  by  sc 
cisive  a  preponderance  of  the  evidence 
there  remains  no  doubt  in  our  minds  thai 
note  was  returned  to  her. 

On  a  careful  consideration  of  the  evid 
we  find  no  ground  upon  which  to  reform 
deed  as  prayed  for.  The  sole  ground 
which  a  reformation  Is  asked  is  that  t 
was  a  mutual  mistake  by  the  parties, 
fraud  is  pleaded,  and,  had  It  been  pies 
the  record  lacks  any  evidence  to  suppoi 
The  contention  Is  made  in  the  argument  1 
"Even  though  her  [defendant's]  mind 
free  from  fraud  at  the  time  of  the  trar 
tion,  and  though  she  still  intended  to  c 
out  In  good  faith  the  conditions  of  the  t 
at  a  later  date,  at  least,  she  determine 
retain  the  property."  There  would  be  i 
foundation  for  this  contention  if  some 
missions  attributed  to  the  defendant  ^ 
made  as  claimed.  The  defendant  dt 
making  any  of  these  alleged  admissions. 
Independent  circumstances  tend  to  show 
she  ever  made  them.  Such  testimony 
slsted  of  admissions  claimed  to  have 
made  years  before  this  trial,  and  is  not  t 
clent  to  establish  the  fact  that  the  deed 
mutually  Intended  as  security,  simply,  li 
face  of  solemn  recitals  of  the  deed  Itself 
the  positive  and  convincing  evidence  ol 
two  persons  named,  coupled  with  l^e  pos 
denials  of  the  defendant  that  she  made  tl 
It  is  further  claimed  that  defendant,  b< 
selling  one  of  the  lots  transferred  by  the 
in  suit,  advised  wltb  the  plaintiff  ht 
making  such  sale.  This  is  not  establis 
The  advice  Is  claimed  to  have  been  soogl 
Billings,  Mont.,  while  defendant  was  vis 
th&  plaintiff  there.  The  defendant  test 
that  the  transfer  was  made  before  she 
Valley  City  to  make  the  visit  at  Billings, 
it  Is  not  shown  in  any  way  that  there 
any  correspondence  between  them  reli 
to  the  sale  of  the  lot  The  deed  was  t 
on  September  28.  1894,  and  the  defen 
started  for  Billings  on  the  29tb.  The  a< 
has  been  considered  and  treated  by  u 
one  to  reform  a  warranty  deed,  and  mal 
conform  to  the  alleged  intentions  of  the 
ties  that  it  should  be  a  mortgage.  The  ' 
"trust  deed"  Is  frequently  used  In  the  ■ 
plaint  and  In  the  evidence.  The  facts  p 
ed  sl]ow,  we  think,  that  the  trust  deed  i 
tloned  was  intended  to  be  used  as  syii 
mous  with  the  words  "mortgage,"  "mort 
deed."  or  "mortgage  security."  TbL 
shown  conclusively  by  the  clause  of  the 
plaint  above  quoted,  wherein  it  la  all 
that  the  deed  was  intended  as  a  trust 
or  mortgage  security.  Plaintiff's  evid 
also  Is  to  the  same  effect.  She  testifies 
the  agreement  was  that  she  was  to  glvi 
fendant  a  trust  deed  as  security  for  the 
note.  Section  4703,  Rev.  Codes  1S99,  au 
izes  a  transfer  f>7  Jlf^^^  Jti^  shown  to 
mortgaiei^'^a'SkffifcM^AbGiL  Btatntory 
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thority  courts  of  equity  have  snch  power. 
Parol  evidence  Is  admissible  to  show  that  a 
deed  absolute  on  its  face  was  Intended  as  a 
mortgage.  Jasper  v.  Uazen,  4  N.  Di  1,  58  N. 
W.  454,  23  L.  R.  A.  58;  Pomeroy,  Eq.  Jur.  8 

tm. 

Our  conclusion  Is  that  the  deed,  as  execut- 
ed, expressed  the  real  Intention  of  the  par- 
ties when  executed.  The  most  that  can  be 
B£id  in  favor  of  recovery  by  the  plaintiff  Is 
that  there  ia  some  evidence  to  sustain  It.  In 
the  place  of  plaintiff  having  sustained  her 
contention  by  that  clear,  convincing,  and  sat- 
isfactory evidence  required  In  this  class  of 
cases,  we  find  the  defendant  has  disproved 
snch  contention  by  evidence  that  la  clear 
and  convincing,  and  leaves  no  substantial 
doubt  In  our  minds  of  the  truthfulness  of 
the  defendant's  answer.  Not  only  does  the 
oral  testimony  thus  convince  our  judgment, 
but  the  written  evidence  and  other  circum- 
stances add  to  the  weight  of  the  oral  testi- 
mony. On  April  23,  1896,  plalntitT's  husban* 
wrote  the  defendant  aslilng  her  to  loan  him 
J50,  saying  in  the  letter  that  he  would  re- 
turn it  in  a  few  days.  On  January  13,  1897, 
be  again  wrote  her  in  regard  to  the  loan  of 
money.  In  neither  of  these  letters  was  any- 
thing said  about  the  property,  nor  the  accu- 
mulated rental  therefrom.  The  money  was 
called  for  as  a  loan,  and  not  as  an  advance- 
ment on  account  of  these  rents.  If  he  was 
then  relying  on  this  deed  as  a  mortgage  sim- 
ply, and  considered  that  the  defendant  was 
holding  it  In  trust  for  his  wife,  and  he  wish- 
ed her  to  famish  the  money.  It  would  have 
been  a  moat  natural  Inquiry  to  make  whether 
the  rents  had  not  now  fully  paid  the  debt 
due  to  the  defendant  Instead  of  making 
such  an  Inquiry,  he  asked  for  a  loan,  with 
express  promises  to  return  It  soon.  For  near- 
ly six  years  the  defendant  was  permitted  to 
manage  this  property,  collect  the  rents,  and 
make  valuable  Improvements  thereon,  and 
never  during  that  time  did  plaintiff  or  her 
husband  demand  an  accounting,  or  show  any 
interest  in  the  outcome  of  the  sale  now  claim- 
ed to  have  been  for  temporary  purposes  only. 
There  is  nothing  contained  in  the  ccrrespond- 
ence  irf  evidence  to  indicate  that  the  plaintlCC 
or  her  husband  ever  entertained  the  idea  of 
a  reconveyance  during  these  six  years.  So 
far  as  the  correspondence  is  concerned,  they 
seemed  to  have  abandoned  all  Interest  in  the 
property,  as  they  never  referred  to  it.  The 
plaintiff  does  say  that  she  asked  for  an  ac- 
ronntlng,  but  In  her  crogs-examlnntlon  on 
this  subject  her  Rtatenients  are  so  Indpflnltp 
and  contradictory  as  to  entirely  deprive  them 
of  any  weight  In  this  the  burden  rests  with 
the  plaintiff  to  show  by  clear,  convincing, 
and  satisfactory  proof  that  this  deed  was 
executed  through  a  mistake  existing  as  to 
Its  terms  when  it  was  executed.  Jasper  v, 
Hazen.  supra:  McQuln  v.  Lee.  10  N.  D.  IGO. 
86  N.  W.  714.  She  has  failed  to  do  so.  She 
has  failed  to  show  that  there  was  a  mistake 
on  her  part,  even,  mnch  less  to  show  that 
96X.W.-20 


there  was  a  mutual  mistake.  She  does  not 
claim  any  deception  by  reason  of  false  state- 
ments as  to  the  terms  of  the  deed.  The  most 
she  claims  is  that  she  supposed  it  to  be  a 
trust  deed.  She  heard  It  read,  or  Its  con- 
tents stated,  and  could  have  read  it  herself. 
She  is  a  woman  of  equal  intelligence  and 
business  ability  with  her  mother,  so  far  as 
the  record  shows.  No  circumstances  appear 
showing  that  she  placed  any  particular  con- 
fidence in  her  mother  and  was  Imposed  on. 

The  fact  is  suggested  In  argument  that  the 
defendant  committed  a  fraud  on  plaintiff  in 
permitting  her  to  sign  the  deed  l)elleving  it 
to  be  a  mortgage,  when  the  defendant  knew 
otherwise.  There  Is  not  a  scintilla  of  evi- 
dence to  show  this,  and  it  fully  appears  that 
the  faots  known  to  the  defendant  were  also 
made  known  to  plaintiff^  After  a  careful 
examination  of  the  evidence,  we  find  that 
the  contract  made  by  the  parties,  as  evi- 
denced by  the  deed,  should  not  be  reformed. 
The  deed  expressed  their  Intentions.  By  re- 
forming It  to  comply  with  plaintiff's  request, 
we  would  be  making  a  contract  for  the  par- 
ties not  contemplated  by  them  when  the 
deed  was  signed,  and  this  should  never  be 
done.  Our  conclusion  accords  with  that  of 
the  trial  court 

The  judgmoit  Is  affirmed.  All  concur. 


BALDING  T.  ANDREWS  et  aL 

(Sapreme  Co\irt  of  North  Dakota.   July  31, 
1903.) 

NBQLiaENTLT  SBTTINO  PIRB  TO  BUILDING- 
COMMUNICATION  TO  OTHER  PROPERTY— AC- 
TION—BURDEN  OP  PROOF— ADMISSION  OP 
AGENT— RES  aBST.<«!. 

1.  Whm  a  shingle  from  a  burning  building, 
carried  by  a  high  wind,  set  fire  to  plaintllrs 
property,  and  he  songtit  to  recover  from  the 
owner  of  the  burned  building,  alleging  that  the 
tire  originated  through  the  uegiigeut  use  of 
dangerous  machiuery,  causing  friction  and  in- 
tense heat,  commimicating  fire  to  combostibie 
material  negligently  permitted  to  accumulate  in 
contact  with  such  machinery,  the  burden  of 
proof  WEB  on  plaintiff  to  establish  both  the 
cause  of  the  fire  and  the  negligence  of  defend- 
ant. 

2.  An  exclamation  or  statement  of  an  agent 
made  contemporaneously  with  the  principal  act 
or  transaction,  and  forming  a  natural  and  ma- 
terial part  of  it,  is  competent  as  being  original 
evidence  in  the  nature  of  res  gestae,  but  not  an 
abstract  or  narrative  Btatemmt  of  a  past  trans- 
action. 

8.  A  statement  of  an  elevator  agent  while  the 
elevator  was  baming,  made  in  answer  to  an 
inquiry  as  to  the  cause  of  the  fire,  that  "1 
tightened  up  the  chain;  the  fire  must  have 
come  that  way,"  is  incompetent  because  it  re- 
lates to  a  past  occurrence,  and  Is  a  mere  state- 
ment of  opinion. 

4.  Defendant  cannot  be  held  liable  tor  neglect- 
ing to  have  on  hand,  for  immediate  use.  proper 
appliances  and  equipments  to  extinguish  fires, 
when  the  evidence  shows  that  the  fire  could 
not  have  been  extinguinhed.  no  matter  what 
equipmrat  bad  been  furnished. 

5.  Evidence  held  insutflcient  to  justify  sub- 
missinn  of  the  case  to  the  jury.^  . 

(Syllcbos  by  the  CooiJidzedbyV^OOglC 
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Appeal  from  District.  Court,  Stutsman 
GoQBt7;  Olaspell,  Judge. 

Action  to  recover  for  the  negligent  burning 
of  bay  and  atzaw,  by  George  H.  Balding 
agabist  A.  G.  Andrews  and  J.  E.  Gage,  part- 
ners und«^  the  firm  name  of  Andrews  ft 
Gage.  Judgment  for  plaintiff,  and  defend- 
ants appeal.  Rerersed. 

Ball.  Watson  ft  Maclay,  for  appellants.  S. 
B.  Ellsworth  and  John  Knanf,  for  respond- 
ent 

COOHRANE,  J.  PlalntlTs  action  Is  to  re- 
coY&e  damages  for  the  destrnctlon,  by  Are, 
of  certain  hay  and  straw  stacked  near  the 
elevator  of  defendants.  The  fire  caught  from 
cinders  blown  Into  the  stacks  from  the  burn- 
ing elevator  of  defendants. 

The  evidence  does  not  disclose  the  cause  or 
origin  of  the  Are'  which  destroyed  appel- 
lants' levator.  Thla  la  left  entirely  to  specu- 
lation and  conjecture.  At  2  o'clo<^  on  the 
day  of  the  Are,  defendants'  agent;  LongboUe, 
mended  tiie  elevatw  chain.  He  operated  the 
machinery  from  2  until  5'.30  p.  m.  The  fire 
was  discovered  in  or  near  the  elevator  pit 
about  6:30  or  7  o'clock  p.  m. 

The  plaintiff  relied  upon  the  declaration  of 
the  servant,  I>ongbolle,  to  establish  how  the 
fire  started,  and  that  it  was  the  result  of 
negligence.  Nels  Peterson,  a  witness  for  the 
plaintiff,  testified,  in  effect,  that  during  the 
burning  of  the  building  he  had  a  conversa- 
tion with  Hr.  Loi^bolle,  the  agent,  as  to  how 
the  fire  occurred.  "Q.  Ton  may  state  that 
conversation  to  the  Jury."  Thla  question 
was  seasonably  and  ivoperly  objected  to. 
The  objection  was  overruled,  awl  the  wit- 
ness, over  exception,  answered:  *'A.  I  asked 
the  agent  bow  this  fire  come;  he  answ»ed 
me.  He  said.  *I  tightened  up  tiie  chain;  the 
fire  must  have  come  that  way.'  So  I  said 
what  he  done  it  for.  'Weil,'  he  said,  'the 
cfaabi  would  not  stey  on;  It  makes  me  mad;' 
60  he  tightened  It  up,  mayt>e  too  tight"  The 
objection  to  this  testimony  should  have  been 
Bustelned.  It  was  hearsay,  and  not  a  part  of 
the  res  gestoe. 

It  is  contended  by  counsel  for  reqnndent 
that  the  declaration  of  the  agent  In  tbta  case 
was  made  while  the  Are  was  burning,  and 
was  to  the  effect  that  the  Are  was  caused  by 
his  negligence;  that  the  act  to  be  illustrated 
waa  the  cause  of  the  fire,  and,  if  tiie  Are  was 
caused  by  friction  induced  by  the  negligence 
of  Longbolle  In  (derating  the  machinery  with 
the  elevator  chain  at  extraordinary  tension. 
It  must  have  ignited  betore  6:30  p.  m.,  when 
the  elevator  stopped  running;  that  the  dec- 
laration was  made  in  view  of  the  conAagra- 
tlon  produced  by  his  negligence,  and  that  the 
Are  was  a  part  of  the  main  fact  ot  transac- 
tlcm;  therefore  proof  of  this  declaration  was 
proper  as  accompanying  the  main  transac- 
tion, and  as  part  of  tiie  rea  gestae,  within  the 
rule  laid  down  In  Railway  Co.  v.  Coyle,  56 
Pa.  SOU;  Shafer  v.  Lacock  (Pa.)  82  Ati.  44, 
29  L.  R.  A.  264. 


Declarations  of  an  agent  to  bind  the  prin- 
cipal, must  have  be^  made  during  the  con- 
tinuance of  the  agency  in  regard  to  a  trans- 
action then  depending,  et  dam  fervet  optu. 
It  must  be  In  the  nature  of  a  verbal  act 
To  be  received  In  evidence  such  declaratlcnu 
must  !U>pear  to  have  been  voluntarily  and 
spontaneously  made  under  tiie  Immediate  In- 
Auence  of  tiie  principal  transaction,  and  be 
so  connected  with  it  as  to  charactnize  or  ^- 
plaln  It  and  made  under  such  circumstances 
as  to  exclude  the  possibility  of  a  des^  to 
mlsstete  the  facts.  Short  t.  Blev.  Co.,  1  N. 
D.  163.  46  N.  W.  706.  In  Lund  t.  Tyngs- 
borougli,  9  Cush.  86^  the  Snprrane  Court  of 
Massachusetts  discussed  at  some  length  when 
declarations  may  be  considered  as  part  of 
the  res  gmta  and  are  admlssihie  as  original 
evidence.  It  is  there  said:  "When  the  act 
of  the  party  may  be  given  In  evidence,  tils 
declarations,  made  at  tiie  time,  and  calculat- 
ed to  dnddate  and  explain  the  character  and 
quality  of  the  act  anA  so  connected  with  it  as 
to  constitute  one  transaction,  and  so  as  to 
derive  credit  from  the  act  itself,  are  admis- 
sible In  evidence.  The  credit  which  the  act 
or  fact  gives  to  the  accompanying  declara- 
tions as  a  part  of  the  tranaaction,  and  the 
tendency  of  the  contemporary  declarations, 
as  a  part  of  the  transaction,  to  explain  the 
particular  fact  distinguish  this  class  of  dec- 
larations from  mere  hearsay.  Such  a  dedar^ 
ation  derives  credit  and  importence  as  tann- 
ing a  part  of  the  tranaactton  Itself,  and  Is 
Included  in  the  surrounding  drcumstanoes, 
which  may  always  be  givoi  in  evidence  to 
the  jury  with  tiie  principal  fact  There  must 
be  a  main  or  principal  tact  at  transaction, 
and  only  such  declarations  are  admissible  ai 
grow  out  of  the  principal  transaction,  illus- 
trate ite  character,  are  contemporary  vrith  It 
and  derive  some  degree  of  credit  from  it" 
This  language  was  cited  witii  approval  by  the 
New  Yotk  Court  of  Appeals  in  Waldele  v.  By. 
Co.,  96  N.  T.  278,  47  Am.  Rep.  41.  and  was 
cited  by  this  court  to  sustain  Ite  oonclnsloB 
in  Short  v.  Elev.  Co.,  1  N.  D.  194,  4S  N.  W. 
706.  What,  then,  Is  tiie  principal  transac- 
tion, or,  in  the  language  of  Justice  Harlan, 
in  Fierce  v.  Van  Duaen,  24  C.  C.  A.  2b0,  T» 
Fed.  093,  "the  fact  necessary  to  be  explain- 
ed," the  res  gestee  of  this  controversy?  We 
answer,  the  cause  of  the  Are,  with  a  view 
to  determining  whether  it  was  due  to  the  n^- 
llgence  of  defendants'  agent  or  servant. 
Here  the  res  gestre  was  not  the  fact  that 
plaintiff's  grain  was  d«troyed  by  fire,  or 
that  the  Are  was  communicated  from  defend- 
ants' burning  elevator.  These  facts  were  ap- 
parent and  undlBpnted.  Waldele  v.  Ry.  Ca, 
95  N.  Y.  274,  47  Am.  Rep.  41;  Thayer's  Gases 
on  BvL  664.  Km  was  It  the  act  of  tighten- 
ing the  elevator  chain,  for  the  tightening  of 
the  chain  waa  an  antecedent  and  independent 
fact  which  should  have  been  proved  by  legal 
evidence  before  it  could  be  made  available  to 
plaintiff,  ^rlli^r  v.  Dooglas,  81  Wis.  59, 
BO  N.  W.  lOU,  «|iAffl.bfitj&Ogte  McDer- 
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mott  T.  By.  Co.,  87  Mo.  800.  With  a  proper 
foundBtlon  laid,  the  fact  that  the  chain  was 
tigbtened  by  Lcingbolle  before  he  started  the 
madiin«T  In  operation  was  competent  eri- 
dcDce  In  tiie  case  as  t«idlns  to  show  that  he 
knowingly  operated  the  machinery  when  the 
chain  was  at  nntuoal  tension,  but  only  after 
erldence  tending  to  some  extent  to  show  that 
tbe  fire  was  tansed  by  friction,  as  alleged, 
had  been  recetved  in  the  case.  Such  declara- 
tioQ  at  the  agent  could  not  be  recelTcd  toe 
any  other  purpose  than  that  of  showing  the 
knowledge  of  LongboUe  that  the  chain,  when 
operated,  was  at  an  unusual  tension,  and  It 
could  not  be  con^dered  as  tending  to  estab- 
Iteh  the  tact  of  tightening  the  chain.  Bor^ 
rowing  an  Illustration  from  Gblef  Justice 
Hemr  of  Missouri :  "Xf  one  were  offered  to 
ttxQty  that  he  heard  another  inform  the  su- 
perlnteident  of  facts  showing  the  Incompe- 
teoey  of  an  employ^,  It  would  be  admissible 
as  showing  that  the  superintendent  had 
knowledge  of  those  facts,  if  tbe  facts  them- 
8elTes*were  otherwise  proved;  but  it  would 
certainly  be  Inadmissible  to  prove  those  fiicts. 
It  would  be  but  hearsay  evidence  as  to  the 
existence  of  those  facts.  It  Is  upon  the  same 
principle  that  the  admission  of  an  agent  of 
bis  knowledge  of  facts  Is  competent  to  prove 
bis  knowledge  of  the  facts.  If  the  existence 
of  such  fhcts  Is  otherwise  proved,  but  it  is 
Incompetent  to  prove  the  existence  of  the 
facts.  What  an  agent  says  Is  but  hearsay  as 
against  the  principal,  unless  a  part  of  the 
transaction  he  is  engaged  in  at  the  time." 
McDermott  v.  By.  Co.,  87  Mo.  285,  800;  Chap- 
man V.  By.  Co.,  S5  N.  T.  584. 

LongboHe's  declaration  was  not  a  part  of 
the  res  gestse.  At  the  time  It  was  made  he 
was  not  transecting  the  hnsiness  of  the  prin* 
clpaU  It  did  not  relate  to  a  transaction  de- 
peodizv  at  the  very  time.  It  did  not  imme- 
diately precede  or  accompany  the  act  which 
led  to  the  catastrophe,  or  constltnte  any  part 
of  the  act.  It  was  a  narratlTe  only  of  a 
transaction  then  past.  Lnby  v.  By.  Co.,  17 
N.  X.  133;  Adams  v.-By.  Co.,  74  Mo.  658.  41 
Am.  Rep.  33S;  Smith  v.  By.  Ca,  91  Mo.  58. 
3  S.  W.  836;  Vicksborg  By.  Co.  v.  O'Brien, 
119  U.  S.  99.  7  Sup.  Ct  118,  30  L.  Ed.  290; 
Tennis  v.  By.  Go.  (Kan.)  25  Pac.  876;  Ala- 
bama, etc..  By.  Ca  v.  Hawk  (Ala.)  47  Am. 
Rep.  408;  Durkee  v.  By.  Co.  (Gat)  11  Pac. 
13^  58  Am.  Rep.  562;  Hawker  v.  By.  Co.,  15 
W.  Va.  628,  S6  Am.  Bep.  825;  Wormsdorf 
V.  Ry.  Co.,  75  Mich.  472,  42  N.  W.  1000,  13 
Am.  St.  Bep.  453;  McD^mott  v.  Ry.  Co.,  87 
Mo.  299;  Lane  v.  Bryant,  9  Gray.  247.  60 
Am.  Dec  282;  Whltaker  v.  Ry.  Co.,  51  N. 
y.  205;  Barnes  v.  Inhabitants  (Me.)  52  Atl. 

Blackman  v.  Ry.  Co.  (N.  J.  Sup.)  52 
Atl.  370;  Ryan  v.  Gilmer,  2  Mont.  517.  25 
im.  Rep.  744;  Ebrllnger  v.  Douglas,  81  WIb. 
r«,  50  N.  W.  1011,  29  Am.  St  Rep.  863;  State 
V,  Montgomery,  8  Kan.  351;  Short  v.  Elev. 
Co..  1  N.  D.  159.  45  N.  W.  706.  If,  while 
LongboUe  was  engaged  In  running  the  ele- 
^-ator  with  the  chain  at  unusual  tension,  so 


as  to  cause  heat  in  the  bearings  through  the 
consequent  friction,  tbe  elevator  building 
had  caught  fire  from  this  cause,  a  declaration 
then  made,  such  as  the  one  received  in  this 
case,  would  have  been  competent.  But  here 
the  rnnnlng  of  the'  elevator  had  ceased  more 
than  an  hour  before  the  fire  was  discovered, 
and  LongboUe  knew  no  more  as  to  the  cause 
of  ttie  Are  than  the  person  in  whose  hearing 
tbe  declaration  waa  made  or  the  Jury  who 
tried  the  cas&  That  the  declaration  was 
made  while  the  fire  was  bumli^,  and  under 
tbe  Impulse  excited  by  a  view  of  the  proba- 
ble consequences  of  his  negUgent  act.  Is  not 
significant  In  Hawko^  v.  By.  Co.,  15  W. 
Va.  639,  the  court,  on  this  point,  said:  "The 
ftict  that  the  engine  which  had  been  thrown 
from  the  track  when  the  acddrait  occurred 
was  still  off  the  track  when  these  declara- 
tions were  made,  it  seems  to  me,  has  no 
bearing  on  the  question,  for  the  throwing  of 
the  engine  off  tbe  track  was  not  the  princi- 
pal fact  to  be  shown.  Indeed,  it  had  nothing 
to  do  with  the  subject  of  inquiry  before  the 
Jury,  the  manner  in  which  the  cattle  had 
been  klUed."  In  that  case  tbe  declaration 
was  made  within  an  hour  after  the  accident 
by  the  engtaieer  on  the  engine  which  had 
caused  the  accident  and  in  view  of  the  con- 
sequences of  the  declarant's  uegUgent  act 
The  case  of  Hanover  By.  Co.  v.  Coyle,  65  Pa. 
4<^,  cited  by  respondent.  Is  distinguishable 
from  the  one  at  bar.  In  that  case  the  decla- 
ration of  the  engineer  was  made  in  view  of 
the  goods  strewn  along  the  road  by  the 
breaking  up  of  the  boxes,  the  result  of  tbe 
accident.  It  was  made  immediately  after 
the  happening  of  the  fact  But  there  was  no 
doubt  under  the  proofs  In  that  case,  that  the 
train  ran  Into  the  peddlw's  cart  while  it  waa 
under  the  control  of  the  engineer  who  made 
the  declaration.  This  case  has  been  much 
cited,  and  Is  otherwise  in  point  as  sustaining 
respondent's  contention;  but  this  court,  early 
In  the  history  of  the  state,  declared  squarely 
In  favor  of  the  doctrine  that  declarations 
must  accompany  Hie  act  Ihey  diaracterlze 
and  be  a  part  of  It  "Sound  public  poUcy 
requires  that  the  established  rule  as  to  this 
class  of  evidence  should  be  strictly  adhered 
to  and  not  extended.  It  is  a  species  of  evi- 
dence liable  to  abuse,  and  when,  as  in  this 
case,  the  party  making  the  declaration  Is  a 
witness  at  the  trial,  testlfyUig  to  the  tacts, 
his  declarations  made  at  any  time,  however 
short,  after  the  occurrence  has  ended,  In  re- 
gard to  the  occurrence  itself,  is  mere  nar^ 
ratlve,  and  should  not  have  the  force  of  evi- 
dence, unless  they  are  strictly  and  unques- 
tionably a  part  of  the  res  gestse.  They  are 
not  so  In  this  instapce."  State  v.  Maddox 
(Me.)  42  Ati.  790.  "It  is  enough,  where  the 
object  is  to  visit  the  consequences  of  a  wan- 
ton act  upon  a  party  who,  for  aught  that  ap- 
pears, believed  Its  servant  to  be  free  from 
Qie  wantonness  Imputed  to  him,  that  It  did 
not  appear  affirmatively  that  the  declarations 
were  made  when  tbe^  i^g^^^p^^^^ 
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larded  as  made  at  ttae  time  the  Injury  van 
inflicted."  Wiltaker  T.  Ky.  Co.,  61  N.  X. 
295.  Longbolle  was  a  witness  In  flils  case, 
and.  If  ttae  matters  be  stated  In  answer  to 
tbe  question  of  Kels  Peterson  were  of  ctI- 
dential  value  to  plaintiff,  tbey  could  bare 
been  proven  by  competent,  and  not  by  bear- 
say,  evidence.  In  Adams  v.  By.  Oo.,  74  SIo. 
559:  "Tbe  servants  who  made  tiie  declara- 
tlons  offered  In  evidence  were  competent 
witnesses  for  plaintifCs  to  prove  that  her  biu- 
band  was  seen  on  the  trestle  by  tbe  servants 
managing  the  train,  and  that  fba  train  could 
have  been  stopped  before  It  reached  bim. 
If  the  train  could  have  been  stopped  after 
deceaied  was  discovered  on  the  trestle  by 
def^danfB  servants,  that  fact  could  have 
been  proved  by  legitimate  testimony.  It  is 
no  answer  to  UiIs  that  plaintiff  could  not  rely 
iQKm  them  because  they  were  In  defendant's 
employment.  We  are  not  to  assume.  In  or- 
der to  admit  incompetent  evidence,  that  the 
only  person  to  whom  the  fact  to  be  proved  Is 
known  would  commit  perjury.  If  plaintiff 
cannot  prove  by  competent  testimony  a  fact 
essential  to  her  recovery,  we  cannot  estab- 
lish a  rule  in  her  favor  which.  In  a  hundred 
other  cases,  would  probably  lead  to  manifest 
Injustice." 

We  conclude  that  the  part  of  tbe  declara- 
tion of  Longbolle  concerning  the  tightening 
of  fbe  chain  could  not  be  proven  In  this 
way.  So  far  we  have  considered  only  that 
part  of  tbe  declaration  as  to  the  tightening 
of  tbe  chain.  This  was  not  the  entire  dec- 
laration received  in  evidence.  Its  concluding 
part,  to  the  effect  that  the  Are  "must  have 
come  that  way,"  either  takoi  by  Itself  or  In 
connection  with  what  preceded  and  followed 
it,  was  Incompetent  as  a  mere  expression  of 
oplnioUt  gness,  or  conjecture  of  the  declarant 
Ohio  &  Miss.  By.  Oo.  v.  Stein  (Ind.  Sup.)  31 
N.  B.  180.  19  li.  a  A.  761;  Lane  v.  Bryant, 
9  Gray,  246,  60  Am.  Dec.  282;  24  Am.  &  Eng. 
Enc.  L.  604;  Baxter  v.  By.  Co.  (Minn.)  75 
N.  W.  1114;  Montague  v.  By.  Oo.  (Wis.)  72 
N.  W.  41;  Megow  v.  By.  Co.,  86  Wis.  466, 
56  N.  W.  lOUO:  Gainesville,  etc..  By.  Oo.  v. 
Edmondson  (Oa.)  20  S.  E.  213.  In  Ohio,  etc.. 
By.  Co.  V.  Stein  (Ind.  Sup.)  31  N.  E.  180,  19 
L,  B.  A.  751,  the  engineer  of  the  train  caus- 
ing the  injury  exclaimed,  "If  that  man  last 
night  would  have  fixed  toat  cylinder  cock, 
you  would  never  have  been  hurt,"  ^e  court 
said  concerning  It:  "This  declaration  relat- 
ed to  the  past,  and  was  a  narrative  of  what 
had  been  done  at  an  entirely  different  time 
and  place.  It  was,  Indeed,  a  comblnatlcHi  of 
an  opinion  and  a  narrative  of  the  things  that 
had  passed,  for  It  was  a  statement  of  the 
englneer'B  opinion  that  If,  on  the  night  be- 
fore, Bomethlng  had  been  done  which  he  had 
then  directed,  the  coillalon  could  not  have 
taken  place.  It  Is  too  well  settled  to  excuse 
the  reference  to  anthorltles  that  neither  nar- 
ratlveB  of  past  occurrences  nor  matter  of 
opinion  can  be  placed  before  a  Jury  by  prov- 
ing  the  declarations  of  an  agent  or  servant" 


In  lane  Bryant  9  Gray,  247,  there  was  a 
colllBlon  betwMn  plaintiff's  and  defendant's 
carriages.  Defendant's  driver,  at  the  time 
of  tbe  accident,  whOe  plaintiff  was  b^ng  ex- 
tricated from  his  carriage,  and  while  tbe 
cro«d  was  about  said  that  the  plaintiff  was 
not  to  blame  for  what  liad  occurred;  hot 
this  evidence  ms  declared  incompetent  for 
one  reaami,  because  It  was  only  the  expres- 
sion of  opinion  about  a  past  occurrence  and 
not  a  part  of  the  res  gestae.  Tbe  cauM  of 
the  Are  was  not  to  be  proven  by  oplnlou  evi- 
dence, because,  from  anything  appearing  In 
the  case,  the  Jury  were  as  capable  of  form- 
tog  an  opinion  on  the  subject  as  was  Long- 
bolle. Bogras^  Exp.  Test  |  6;  Kent  v.  Mil- 
tenberger,  16  Mo.  App.  480;  Itallroad  Oo-  v. 
Scbultx,  43  Ohto  St  270,  1  N.  EL  824;  Crane 
V.  Northfleld,  33  Yt  126;  Parkburtt  v.  Ma>- 
teUer,  67  Iowa,  476,  10  N.  W.  864.  And  no 
attempt  was  made  to  prove  any  facto  on 
which  Budi  opinion  could  rest,  or  which 
would  Justify  the  toklng  of  nonexpert*  opin- 
ion as  to  the  cause  of  the  Are.  Southern  By. 
Go.  McLellan  (Miss.)  32  South.  283,  is  not 
an  authority  against  tUs  position.  The  ex- 
presalon  of  opinion  there  was  received  as  a 
declaratkin  against  his  toterest  made  by  the 
party  plaintiff.  It  was  not  the  dedaratloD 
of  a  third  party  tor  which  the  Ilt^iant  sought 
to  be  held  or  bound  by  it  was  In  no  way 
responsible. 

Appellants  asrign  error  upon  the  denial  of 
the  court  of  ^elr  motion  tor  a  directed  ver 
diet  The  burden  of  proof  was  oa  the  plain- 
tiff to  establlsta  the  cause  of  tbe  fire,  and  that 
It  was  toe  result  of  want  of  ordinary  care 
on  the  part  of  defendants  or  their  agent 
The  court  so  tostructed  the  Jury. 

Platotiff  in  his  complaint  allied,  as  de- 
fendants' negligence,  that  they  operated  tbeir 
elevating  machinery  wtaoi,  because  of  tiie  de- 
fective ctaaractor,  Improper  adjustmmt  aud 
unusual  tension  of  the  elevator  chain  upon 
the  roller,  and  the  neglect  to  lubricate  the 
bearings  of  tbe  same,  an  Intense  heat  wu 
generated  to  the  beartogs  by  the  friction 
thoeon,  and  the  chaff  and  other  Inflammable 
material  tbat  defendants  had  allowed  to  ac- 
cumulate about  the  bearings,  comtog  In  con- 
toct  with  the  heated  part,  took  fire.  Plaintiff 
assumed  to  prov^  to  snpport  of  this  allega- 
tion, that  the  fire  originated  from  tbe  fric- 
tion of  the  shaft  or  axle  in  ite  bearings  ignit- 
ing toflammable  materials  negllg«itly  per 
mltted  to  come  to  contoct  with  the  bearings. 
Aside  from  some  evidence  flmt  the  fire  wai 
first  seen  near  to  or  to  tbe  pit,  and  the  In^ 
competent  conjecture  of  the  agent  as  to  its 
cause,  no  evidence  was  produced  1^  plaintiff 
as  to  how  ttM  Ore  storted.  When  platotiff 
rested  his  case  he  had  not  famished  any  evi- 
dence which  would  have  warranted  the  Jury 
In  flndtog  that  the  elevator  chato  was  op- 
erated when  It  was  d^ectlve  to  any  way. 
when  It  was  at  an  unusual  tension,  4Mr  when 
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not  properly  lubricated,  or  tbat  Inflammable 
luatter  bad  accumulated  around  the  bearlngB, 
or  tbat  the  fire  started  in  this  way.  His  al- 
l^tloDa  as  to  negligence  were  wholly  wltb- 
oat  support.  The  defendants  offered  evidence 
showing  that  the  bearings  were  lubricated; 
DO  accumulations  of  any  kind  of  combustible 
material  in  the  pit;  that  there  was  nothing 
combustible  In  contact  with  the  bearings,  al- 
though the  babbitt  was  encased  In  wood; 
that  the  elevator  chain  was  not  tighter  than 
usual;  and  that  conditions  were  the  same 
as  tbey  bad  been  for  four  years  before.  In 
rebuttal,  plaintiff  offered  evidence  that  when 
fihttfting  was  out  of  plumb  It  resulted  in 
greater  friction  and  the  generation  of  heat; 
also  that  a  tightening  of  the  elevator  chain 
too  much  would  raise  the  twttom  shaft  to  the 
top  of  the  boxing,  causing  pressure  on  top 
of  the  boxing,  and  lack  of  lubrication,  be- 
cause the  oil  would  be  In  the  bottom  of  the 
box;  but  no  evidence  was  offered  that  these 
coaditlons  did  in  fact  exist.  This  was  the 
tx)nditlon  of  the  proofs  when  the  case'was 
submitted.  The  verdict,  in  this  condition  of 
tlie  proofs,  was  speculative,  resting  upon  the 
declarations  of  the  agent  as  to  his  conjec- 
tures. 

The  proofs  do  not  establish  by  any  com- 
petent evidence  facts  sufficient  as  to  the  cause 
of  the  fire  to  make  a  question  for  the  Jury's 
consideration.  The  proofs  are  not  Inconsist- 
ent with  or  contradictory  of  any  other  cause 
for  the  fire.  If  an  Incendiary  had  caused  the 
destruction  of  the  elevator  building  by  light- 
ing a  fire  under  It  after  the  agent  had  gone 
to  supper,  the  proofs  harmonize  with  this 
hyimtheals  as  well  as  with  the  one  assumed 
by  plaintiff.  The  evidence  does  not  exclude 
ilils  possiblllt}-;  neither  the  chance  of  acci- 
dental fire.  On  November  1st  there  may 
have  been  a  fire  in  the  elevator,  and  a  coal 
or  cinder  may  have  escaped,  causing  the 
destruction  of  the  biiilding;  a  lighted  match 
or  cigar  thoughtlessly  dropped;  a  spark  from 
a  passing  engine;  the  evidence  does  not  ex- 
clude these  possibilities. 

It  is  not  asking  too  much  of  a  plaintiff, 
wben  be  alleges  negligence,  that  be  be  re- 
qtiired  to  prove  It.  When  be  claims  damages 
because  of  flre.  which  he  avers  was  started 
through  the  neglect  to  observe  due  care  and 
(^ntlon.  bis  proofs  must  establish  the  charge. 
More"  speculation  or  possibility  will  not  do. 
Sheldon  v.  Hy.  Co.,  29  Barb.  228;  Longa- 
baugh  V.  Ry.  Co.,  9  Nev.  29)};  Smith  v.  Ry. 
Co..  37  Mo.  203;  Omaha  Ry.  Co.  v.  Clark 
iXfb.)  -)3  N.  W.  970.  23  L.  R.  A.  509;  Kil- 
patrick  v.  Richardson  (Neb.)  56  N.  W.  481; 
White  V.  Ry.  Co.,  1  8.  D.  330,  47  N.  W.  146, 
fl  L.  R.  A.  824.  In  Sheldon  v.  Ry.  Co.,  29 
Barb.  228,  the  court  said:  "The  plalnOff- 
[QDst  show  that  the  act  or  omission  of  which 
he  complains  was  the  act  or  omission  of  the 
defendant,  and  also  that  such  act  or  omission 
vrug  a  n^ligent  one.  It  is  not  enough  for 
him  to  show  that  the  defendant  uses  flre  to 
Senerate  steam,  that  the  locomotive  engines 


running  upon  the  road  occasionally  emit 
sparks  of  fire  and  cinders,  that  his  mill  was 
within  67  feet  of  the  track  of  the  road,  with 
some  of  the  west  windows  and  those  next  the 
road  left  open,  and  carpenters'  shavings  and 
other  combustible  matter  upon  the  floor,  that 
no  business  was  carried  on  at  the  mill  and 
no  one  employed  about  It  at  the  time,  that 
the  west  wind  was  blowing  stiffly  when  the 
fire  was  discovered,  and  that  the  company's 
trains  passed  to  and  fro  several  times  each 
day.  These  circumstances  are  quite  material 
and  essential,  but,  without  something  In  ad- 
dition, they  do  not  establish  the  principal 
fact  alleged  In  the  complaint,  t>ecan8e  tbey 
do  not  exclude  the  Idea  that  the  flre  may 
have  originated  In  some  other  source.  Stand- 
ing alone,  these  circumstances  do  no  more 
than  make  out  a  possible  case  that  possibly 
the  flre  proceeded  from  the  defendant's  loco- 
motives. It  is  not  enough  for  the  plaintiff 
to  show  a  possibility  that  the  flre  was  com- 
municated to  the  mill  by  sparks  emitted  by 
defendant's  locomotives.  He  cannot  recover 
upon  a  poBSlblUty.  Even  if  the  evidence 
went  further  and  brought  the  facts  sought  to 
be  proved  within  a  probability,  still  the  plain- 
tiff must  fall,  because,  to  Justify  s  verdict, 
the  law  requires,  not  positive  proof,  it  Is 
true,  but  such  proof  as  will  leave  no  reason- 
able doubt  of  the  existence  of  the  fact  upon 
which  it  must  rest  The  rights  of  property, 
and  all  claims  to  its  possession  and  enjoy- 
ment, are  dependent  upon  the  existence  of 
the  facts,  and  when  they  are  disputed  and 
become  the  subjects  of  Judicial  investigation, 
if  Juries  could  assume  their  existence  with- 
out sufficient  evidence,  and  render  verdicts 
upon  possibility,  probability,  and  conjecture, 
the  courts  would  be  shorn  of  their  legitimate 
authority,  and  the  wise  and  just  rules  of  the 
common  law,  as  tiiey  have  been  recognized 
and  applied  from  time  Immemorial,  would 
lose  their  principal  value."  James  McDon- 
ald testified  in  rebuttal  to  statements  made 
by  Lougbolle  In  his  presence  as  to  the  cause 
of  the  fire.  This  evidence  was  properly  re- 
ceived only  as  impeaching  Longbolle,  and 
could  not  be  considered  as  evidence  of  the 
matters  narrated.  Barnes  t.  Romford  <Me.) 
52  Ati.  844. 

.  One  other  point  remains  to  be  mentioned. 
Plaintiff  alleged  negligence  In  that  defendants 
knew  that  their  elevator  was  built  of  infiam- 
maltie  material  and  was  liable  to  flre,  and  it 
negligently  omitted  to  provide  buckets,  hose, 
water,  and  appliances  for  Its  extinguishment 
should  fire  break  out  In  said  building.  There 
was  evidence  that  a  barrel  about  two-thirds 
full  of  water  was  on  the  lower  floor,  and  an- 
other barrel  about  two-thirds  full  of  water 
was  upstairs  In  the  elevator.  There  was  no 
well  about  the  building,  no  hose  or  other  ap- 
pliance for  extinguishing  fire.  One  of  plain- 
tiff's witnesses  testified:  "I  did  not  make 
any  effort  to  extinguish  the  fire.  I  did  not 
think  there  was  any  possible  chance.  There 
was  no  water  or  boB^gQieSSTW^^ffi^TC 
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extlncralstalns  a  fire  of  that  kind  that  I  could 
■ea  I  did  not  look  arouod  to  try  and  find 
something.  If  we  had  a  regiment  of  men 
we  could  not  pat  it  out  There  was  no  well 
aboat  the  eloTator.  No  attempt  was  made  to 
put  the  fire  oat  after  It  got  above  the  floor. 
We  did  not  attempt  to  put  out  the  Are  in 
the  elevator.  I  thought  it  waa  useless  to 
try."  It  also  appeared  that  when  the  parties 
got  to  the  elevator  after  the  fire  was  dis- 
covered it  vras  impossible  to  get  into  the 
room  where  the  Are  was,  because  of  the  Are. 
There  was  no  evidence  to  tbe  contrary  in  the 
record.  If  Are  extinguishers  had  been  pro- 
vided they  could  bare  been  of  no  posdble  use 
in  extlnguiBblng  the  fire.  The  failure  to  pro- 
vide such  extinguishers  or  appliances  could 
not,  therefore,  render  defendants  liable. 

We  do  not  decide  that  defendants  were  un- 
der duty  to  keep  on  hand  water,  hose,  and 
appliances  to  extinguish  Are.  Neither  do  we 
decide  whether,  in  this  case,  the  circumstan- 
ces JustiAed  the  submission  of  that  point  to 
the  Jury.  If,  as  the  uncontradicted  evidence 
shows,  the  Are  could  not  have  been  quenched 
or  controlled,  nor  the  burning  shingles  stop- 
ped from  falling  upon  and  Igniting  plaintiff's 
stacks,  bad  every  reasonable  precaution  for 
the  arrest  and  putting  out  of  the  Are  been 
provided  and  employed,  it  follows  that  plain- 
tiff was  not  in  any  way  damnified  by  the 
failure  of  defendants  to  keep  such  appliances 
on  band,  so  that  what  duty  defendants  were 
under  to  maintain  Are  extinguishers  It  Is  un- 
important to  decide.  In  McNally  v.  Colwell 
(Mich.)  52  N.  W.  70,  30  Am.  St.  Rep.  494,  the 
Are  must  have  run  down  the  docks  extending 
from  the  mill  to  the  lake,  and  on  which  dock 
the  lumber  was  burned.  A  fire  In  the  mill 
would  naturally  bum  the  dock  and  lumber, 
unless  arrested.  Under  the  conditions  there 
shown,  and  with  the  ample  supply  of  water  at 
hand,  had  a  means  of  throwing  It  upon  the 
dock  been  provided,  the  spread  of  the  Are  along 
the  dock  and  to  the  lumber  might  have  been 
easily  prevented,  from  anything  appearing  to 
the  contrary.  In  that  case  the  facts  fairly 
presented  the  question  for  the  Jury  whether, 
liad  proper  appliances  been  provided,  the  Are 
could  have  been  extinguished.  In  neither  this 
case  nor  the  Louisiana  case  cited  (Hanch  v. 
Hernandez.  41  La.  Ann.  992,  6  South.  783) 
did  the  proofs  show  that  Are  extinguishers 
woiild  have  been  unavailing  If  there.  The 
McNally  Cnse  is  authority  for  our  conclusion. 
It  was  there  held  error  to  submit  to  the  jury 
the  question  whether  the  defendant  was  neg- 
ligent In  knowingly  employing  an  engineer 
and  Areman  at  bis  mill  who  were  Incompetent 
to  perform  their  duties  because  addicted  to 
the  use  of  Intoxicating  liquors,  when  their 
Intoxication  was  not  shown  to  have  had  any 
bearing  upon  the  origin  of. the  fire  or  the 
failure  to  extinguish  it;  and  had  the  evidence 
been  in  the  same  condition  as  to  Are  extin- 
guishers, and  not  only  failed  to  show  but 
nogatived  the  fact  that  extinguishers  of  any 
kind  could  In  any  way  have  been  made 


available  to  prevent  the  injury  complalne 
the  court  would  have  held,  as  we  do, 
there  was  nothing  for  the  Jury  on  snch  [ 
Eiawker  v.  Hy.  Co..  15  W.  Va.  042,  36 
Rep.  825;  Flattes  v.  By.  Co.,  85  Iowa, 
Illinois  Central  Ry.  Co.  v.  Phelps.  29  lU. 
Galena,  etc.,  Ry.  Co.  t.  Loom  Is,  13  HL  54 
Am.  Dec.  471. 

Exceptions  were  reserved  to  the  conrt 
structlons  to  the  Jury,  but  In  view  ol 
conclusion  at  which  we  have  arrived, 
unnecessary  to  consider  them.  Our  co 
sion  is  that  the  court  ored  In  overmllni 
fendants'  motion  for  a  directed  verdict 

Since  the  Aling  of  this  opinion,  «huuh 
respondent,  within  rule  time,  flied  a  pel 
for  rehearing.  It  has  he&a  carefally  co 
ered.  Upon  su^estlons  contained  In  11 
have  modified  one  statement  and  Incorpoi 
In  this  opinion  some  additional  consi 
tions  to  what  was  originally  written;  In 
the  changes  do  not  affect  the  result,  a  re! 
Ing  is  denied.  The  Judgment  of  the  dh 
court  Is  reversed.  That  court  Is  direcb 
reverse  its  Judgment  and  to  enter  a  Jndg 
of  dismissal.  Appellants  will  recover  coi 
both  courts.  AU  concnr. 


STATE  ex  rel.  BOARD  OP  UNIVBRl 
AND  SCHOOL  I^DS  v.  MC- 
MILLAN, State  Treasurer. 
(Supreme  Court  of  North  Dakota.  Aug 
1803.) 

PUBLIC  SCHOOL  FUND  —  INVBSTMBNT — 
MAL  SCHOOL  BONDS— STATE  DBBT-^Jl 
TION  —  VALIDITY  —  DIVERSION  OP  FOT 
FAILURE  TO  PROVIDE  TAX  LBVT. 

1.  The  lands  granted  to  this  state  by 
gress  for  educational  purposes,  and  the 
ceeds  of  the  sale  thereof,  constitute  a  p 
nent  trust  fund,  the  ioterest  and  in  cod 
which  alone  may  be  used  by  the  state,  and 
oDly  for  the  support  of  such  schoola  aa  are  i 
Dated  by  the  cabling  act  and  the  state  G 
tution;  and  to  the  malDtenance  of  the  p 
nent  trust  fund  aud  the  faithful  administ 
of  the  trust  the  faith  and  honor  of  the  st 
pledged. 

2.  The  State  Normal  School  at  Valley  C 
not  a  school  corporation,  or  a  legal  entit 
is  merely  one  of  the  instmmeDtalities  o 
Btate,  through  which  it  promotes  its  edncs 
interests.  The  power  of  Its  trustees  to  coi 
debts  is  limited  by  legislative  appropris 
and,  when  contracted,  such  debts  are  del 
the  state. 

3.  Section  162  of  the  state  Conatitutit 
stricts  the  board  of  nniversity  and  school 
to  four  classes  of  securities  as  investmen 
the  permanent  school  fund,  one  of  whi 
"bonds  of  the  state  of  North  Dakota." 
state  obligations  designated  by  this  m 
as  '*boDdH  of  the  state  of  North  Dakoti 
clnde  only  sudi  state  bonds  as  are  valii 
constitutional  within  the  constitutional  deb 
it.  and  so  certified  by  the  State  Andito 
the  Secretary  of  State,  and  the  payme 
which  is  secured  by  a  provision  for  an  irre 
ble  tax  levy  in  the  act  antluwising  theii 
aoce. 

4.  Chapter  40,  p.  B4,  Laws  1908,  vbi< 
thorixes  the  Issuance  of  f60.000  In  bon< 

the  purpose  ofpivcuring  funds  to  ereo 
eiiuip  bulIdiDgs  for  the  State  Normal  ; 
at  Valley  City,  and  appropriates  a  sul 
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portion  of  the  Interest  and  income  dedicated  to 
tfae  rapport  ot  that  inatitation  to  repay  th« 

SriDcipal  and  pay  tike  interest  on  the  sum  so 
Drrowed,  is  unconstitutional  and  Toid  for  the 
fellowiog  reasons:  (1)  It  authorizes  the  crea- 
tiOQ  of  a  Btate  debt  in  ezcesa  of  the  state  debt 
limit,  in  violation  of  section  182  of  the  state 
Conatitntion;  <2)  it  aathorizes  the  creation  of 
a  state  debt,  and  does  not  provide  (or  a  tax 
leiT  to  pay  the  principal  and  interest,  aa  re* 
qoircd  by  said  aectlon;  (3)  it  diverts  the  In- 
terest and  income  dedicated  to  the  npport  of 
thia  institution  to  the  payment  of  a  state  debt, 
in  TiolatioD  both  of  Uie  enabling  act  and  of  the 
■tate  Conatitntion. 

S.  Under  the  anthoritj  of  thia  act  bonds  to 
the  amonnt  ctf  ftK),000  were  issaed,  and  the 
same  were  purchased  by  the  board  of  univer- 
sity and  school  lands  aa  an  investment  for  the 
permanent  fund  belonging  to  the  common 
adiools.  It  ia  held,  on  an  application  to  compel 
the  State  Treasurer  to  pay  a  warrant  drawn 
for  the  purchase  price  of  said  bonds,  that  said 
bonds  are  void  becaase  of  the  invalidity  of  the 
act  anthorising  their  issnaoce,  and  for  the  fur- 
ther reason  that  they  are  not  certified  to  be 
within  the  debt  limit,  aa  required  by  section  187 
of  the  Constitution,  and  that  in  refusing  to 
pay  said  warrant  the  State  Treasurer  acted  in 
accord  with  hia  legal  dnty  «■  tba  cnatodian  of 
tiie  tmat  fond. 
(Syllabna  by  the  ConrL) 

Origfnal  application  Cor  mandamiu  by  flie 
state  ia  Nwtb  Dakota,  on  the  relatKm  of 
the  Boeid  of  UniTerBit7  and  School  Lands, 
against  D.  H.  McMUlan,  as  State  Treasurer. 
Wilt  denied. 

0.  N.  Prlch,  Atty.  Gen.,  and  Gny  C.  H. 
ODrllss,  for  relator.  Newman,  Spalding  & 
Stambangh,  for  defendant 

TOUNQ,  O.  J.  Upon  the  petition  of  the 
members  of  the  board  of  nnlTerBity  and 
icbool  lands  an  altematlTe  writ  of  manda- 
mos  wea  Issued  by  this  court  directed  to  D. 
H.  McMillan,  as  State  Treasurer,  and  com- 
manding him  to  pay  a  certain  warrant  for 
jeO.OOO  drawn  upon  him  by  the  State  Audi- 
tor, and  payable  to  the  treasurer  of  the  Val- 
ley City  Normal  School,  or  show  cause  why 
be  bas  not  done  so.  The  warrant  is  payable 
out  of  that  portion  of  the  permanent  school 
fund  dedicated  by  the  enabling  act  and  the 
state  Constitution  to  the  support  of  the  com- 
mon schools,  and  was  drawn  to  pay  the  pur- 
chase price  of  certain  "bonds  of  the  State 
Normal  School  at  Valley  City,"  purchased  by 
said  board  as  an  Investment  for  the  fund 
npon  which  the  warrant  was  drawn.  The 
bonds  were  authorized  by  and  Issued  under 
chapter  49,  p.  54,  Laws  1903.  It  Is  not  ques- 
tioned lliat  there  was  and  Is  a  sufficient  sum 
of  money  In  the  treasurer's  bands  belonging 
to  said  fund  to  cover  tfae  warrant.  The 
treasurer's  refusal  to  pay  Is  based  entirely 
npon  the  contention  that  the  board  is  with- 
out legal  authority  to  invest  this  fund  In  the 
kind  of  obligations  proposed  as  an  invest- 
ment, and,  as  a  consequence,  he  cannot,  as 
the  constitutlottal  custodian  of  the  fund,  le- 
gally pay  the  warrant  The  allegations  of 
the  petition  embodied  In  the  writ  are  as  fol- 
lows: 

"Tbe  petition  of  the  Superintendent  of 


Public  InstractloD,  the  Governor,  Attorney 
General,  Secretary  of  Stute,  and  State  Aodl- 
tor  of  the  state  of  North  Dakota,  constitut- 
ing, under  section  156  of  the  state  Consti- 
tution, the  board  of  university  and  school 
lands,  respectfully  shows  to  the  court:  (1) 
That  tbe  defendant  Is  the  duly  elected,  qual- 
ified, and  acting  treasurer  of  this  state.  (2) 
That  under  the  provisions  of  chapter  40,  p. 
54,  Laws  of  19(6,  entitled  'An  act  authoriz- 
ing the  board  of  trustee  of  the  state  normal 
schools  to  Issue  bonds  to  provide  a  fund  for 
the  erection  and  equipment  of  necessary  ad- 
ditional buildings  and  for  other  Improve- 
ments for  the  normal  schools  at  Valley  City 
and  Mayvllle,'  the  board  of  trustees  of  the 
State  Normal  School  at  Valley  City  Issued 
bonds  to  tbe  amount  of  sixty  thousand  (60,- 
000)  dollars,  which  bonds  were  Issued  under 
the  seal  of  the  board  of  trustees  of  tbe  said 
State  Normal  School,  and  were  signed  by  Its 
president  and  secretary.  Timt  they  were  in 
denominations  of  two  thousand  (2,Q00)  ^l- 
lars  each,  and  were  to  draw  interest  at  the 
rate  of  four  per  cent  per  annum,  payable 
annually.  (S)  That  said  bonds  were  otTered 
for  sale  to  the  board  of  university  and  school 
lands  at  par,  and  that  tbe  said  board  of 
university  and  school  lands  decided  to  pur- 
chase the  said  bonds  as  an  investment  for 
that  portion  of  the  permanent  school  fund 
dedicated  by  the  enabling  act  and  Cbnstitu- 
tlon  to  the  support  of  tbe  common  schools. 
That  there  waa  then  on  hand  belonging  to 
the  said  fund,  In  the  hands  of  this  defend- 
ant as  State  Treasurer,  the  sum  of  $322,- 
413.44.  (4)  That  in  pursuance  of  said  reso- 
lution to  purchase  said  bonds,  and  for  the 
purpose  of  consummating  said  purchase,  the 
board  of  university  and  school  lands  duly 
authorized  the  State  Auditor  to  draw  his 
warrant  on  the  defendant  as  such  State 
Treasurer,  payable  ont  of  the  said  fond,  asxA 
that  said  warrant  was,  by  the  State  Auditor, 
drawn  on  the  defendant  as  such  State  Treas- 
urer, payable  out  of  tbe  said  fund  for  the 
purchase  of  the  said  bonds,  and  was,  previ- 
ous to  delivery  thereof,  duly  registered  by  the 
State  Treasurer  In  a  book  provided  for  that 
purpose.  That  tbe  said  warrant  on  this  de- 
fendant, as  such  State  Treasurer,  was  pay- 
able to  the  treasurer  of  said  State  Normal 
School  at  said  Valley  City,  N.  D.,  and  was 
duly  presented  to  the  defendant,  s^  such 
State  Treasurer,  for  payment  but  that  de- 
fendant refused  to  honor  said  warrant  or  to 
pay  out  any  moneys  thereon,  assigning  as 
the  sole  and  only  reason  for  such  refusal  that 
the  said  contemplated  Investment  of  said 
fund  In  said  bonds  is  not  authorized  by  the 
Constitution  of  tbe  state  of  North  Dakota, 
but  Is  unlawful.  (5)  That  at  the  time  of 
tbe  sale  of  the  said  bonds,  and  at  all  times 
subsequent  to  January  1,  1903,  tbe  Interest 
and  Income  accumulating  from  the  sale, 
rental,  or  lease  of  the  lands  granted  to  the 
said  normal  school  were  sufficient  to  pay  the 
interest  upon  tbe  8alditibandiM»&iL^l6' 
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und  (60,000)  dollars,  and  also  for  tbe  crea- 
tion, in  addition  thereto,  of  a  sinking  fund 
wltb  wbitih  to  pay  said  bonds  at  maturity;, 
and  tbat  tbe  interest  and  Income  accnmnlat- 
Ing  from  tbe  sale,  rmtal,  or  lease  of  tbe  said 
lands  win  continually  Increase  for  some  years 
to  come,  ao  tbat  not  <Hily  will  the  said  In- 
terest and  Income  be  adeqnate  to  the  pay- 
ment of  tbe  interest  on  said  bonds  at  all 
times,  but  tbat  tbe  surplus  of  said  Interoit 
and  Income,  which  must  be  used  for  the  pur- 
pose of  creating  said  sinking  fund,  will  be 
larger  each  year  for  some  years  to  come,  and 
that  from  said  .surplus  a  sinking  fund  more 
tban  sufficient  to  discharge  the  said  bonds 
at  maturity  will  be  created.  (6)  Tbat  ever 
since  January  1,  1903,  the  debts  of  the  state 
of  North  Dakota  (within  the  meaning  of 
section  Itffi  of  the  Constitution)  have  been 
equal  in  tbe  aggregate  to-  the  sum  of  two 
hundred  thousand  (200,000)  dollars,  exclusive 
of  tbe  indebtedness  of  tbe  state  of  North 
Dakota  at  tbe  t&ne  of  tbe  adoption  of  the 
said  Ctmstltution;  and  that.  If  the  said  bonds 
for  sixty  thousand  (60,000)  doUars,  so  sold  by 
tbe  board  of  trustees  of  tbe  said  normal 
school  to  tbe  board  of  unlrerslty  and  school 
lands,  create  a  state  taidebtedness,  within  the 
meaning  of  said  aection  182  of  tbe  Oonstitu- 
tlon,  they  would  exceed  tbe  debt  limit  fixed 
by  said  section,  and  would  be  void.  (7) 
That  said  bonds  so  issued  as  aforesaid  are 
ready  for  delivery.  Tbat  said  proposed  In- 
vestment Is  authorized  by  tbe  Constitution.** 
The  defendant.  In  his  return,  admits  that 
there  Is  in  his  hands  tbe  sum  of  $322,418.44. 
beloDglQg  to  that  part  of  the  permanent 
school  fund  dedicated  to  tbe  support  of  the 
common  schools,  and  subject  to  investment 
as  alleged  by  tbe  relators.  Defendant  al- 
leges that  be  has  no  knowledge  or  informa- 
tion Bufllclent  to  form  a  belief  whether  tbe 
Interest  and  income  accumulating  from  tbe 
sale,  rental,  or  lease  of  tbe  Valley  City  Nor- 
mal School  lands  will  continually  Increase, 
or  as  to  whether  sold  Interest  and  income 
would  be  adequate  to  tbe  payment  of  the  In- 
terest on  said  bonds  at  all  times,  or  whether 
said  Interest  and  Income  will  be  sufQcient  to 
provide  a  sinking  fund  for  the  payment  of 
the  principal  of  said  bonds  at  maturity,  and 
alleges  that:  "In  the  year  1891  said  normal 
school  at  Valley  City  issued  bonds  of  the 
same  character  as  those  described  In  said  pe- 
tition, which  were  payable,  principal  and  in- 
terest^ out  of  the  Interest  and  Income  ac- 
cumulating from  tbe  sale,  rental,  or  lease  of 
the  lands  granted  to  tbe  said  normal  school; 
and  that  said  Interest  and  Income  Is  not  suf- 
ficient to  pay  the  interest  of  said  bonds.  Is- 
sued as  aforesaid,  for  the  sum  of  twenty 
thousind  (20,000)  dollars,  and  to  create  a 
dnking  fund  therefor,  as  provided  by  the 
act  authorizing  such  issue,  and  to  pay  the 
Interest  on  tbe  said  sum  of  sixty  thousand 
(00,000)  dollars  and  create  a  sinking  fund  as 
aforesaid  by  the  act  authorizing  the  Issue 
thereof;  and  that  at  Its  session  In  the  year 


1903  tbe  Legislature  passed  'An  act  autho 
ing  tiie  State  Board  of  Bquallaatlon  to 
dude  In  the  annual  levy  for  bond  Int»est  i 
bond  sinUi^  fund  a  sufflclent  amount  to  ] 
tbe  Interest  and  provide  a  sinking  fund 
tbe  state  normal  school  bonds  issued  un 
the  provisions  of  section  10,  chapter  8d,  t 
slon  Laws  of  1891,*  for  the  purpose  of  cn 
Ing  a  fund  to  meet  tile  defldenc^  of  said  p 
cipal  and  interest,  and  this  defendant  bas 
knowledge  or  lnformati(m  other  tban 
facts  stated  in  said  act  with  reference  to 
sufflclen(7  of  said  Interest  and  Income  to  ; 
the  interest  on  said  bonds  and  create  a  si 
ing  fund  for  the  payment  of  the  prlnd 
thereof." 

Defendant  furOier  alleges  tbat  the  bo 
in  question  are  not  bonds  of  tbe  state 
Nortb  DakoU,  but  are  "bonds  of  the  Si 
Normal  School  at  Valley  City."  A  copy 
one  of  said  twnds  is  attached  to  the  ansi 
as  an  exhllrit,  and  Is  as  follows: 

**Unlted  States  of  America. 

"Number  1. 

''State  of  Nortb  Dakota. 

"$2,000.00  $2,00( 

''Bonds  of  the  State  Normal  School  at 
Valley  City. 

'OSlsmarck,  N.  D.,  May  1.  1901 
*^ow  all  men  by  these  presents,  timt 
board  of  trustees  of  the  stete  normal  acfai 
of  tbe  state  of  North  Dakota,  for  the  Nori 
School  at  Valley  City,  aclmowledges  it 
Indebted  and  for  value  rec^ved  hereby  pn 
Ises  to  pay  to  tbe  stete  of  North  Dakota 
bearer,  the  sum  of  two  thousand  dollars 
the  first  day  of  May,  A.  D.  lOM,  toget 
with  interest  on  said  sum  from  the  date  h< 
of  until  paid  at  the  rate  of  four  cent 
per  annum,  payable  annually  on  the  first  * 
of  July  of  each  year,  up<m  presentetlon  a 
surrender  of  tbe  Interest  coupons  heren 
attached  as  they  severally  become  due.  B 
princiiml  and  interest  are  payable  at  tbe 
fice  of  tbe  state  treasurer,  in  the  of  1 
marck.  State  of  Nortb  Dakota. 

"This  bond  is  one  of  a  series  of  thi 
bonds,  numbered  consecutively  from  one 
thirty  inclusive,  each  of  like  amount,  beci 
Ing  due  on  the  first  day  of  May  of  each  i 
ceedlng  year  for  thirty  years,  and  Is  issi 
by  tbe  brard  of  trustees  of  the  stete  non 
schools  of  tbe  state  of  North  Dakote  for 
Stete  Normal  School  at  Valley  City,  for 
sole  purpose  of  providing  funds  for  the  ei 
tion  and  equipment  of  necessary  addltia 
buildings,  and  for  other  necessary  Imprc 
mente  for  the  Stete  Normal  School  at  Val 
City.  This  bond  Is  authorised  by  an  act 
the  elghtb  legislative  assembly,  appro 
February  IStb,  1908,  and  entitled  'An  act 
thorizlng  the  board  of  trustees  of  the  st 
normal  schools  to  Issue  bonds  to  provid< 
fund  for  the  erection  and  equipment  of  ne* 
sary  ad(iii||(»iit^wlddi0^iCfor  other  net 


N.  D.) 


STATE  T.  McMILLAK. 


313 


t&ry  Improve  ments  for  tbe  normal  schools 
■t  Valley  City  and  MajviUe.' 

"In  witness  whereof,  the  board  of  trustees 
nf  tlie  state  normal  schools  of  the  state  of 
North  Dakota  has  caused  this  bond  to  be 
Figned  by  tbe  president  of  said  board,  aud  to 
U}  attested  by  tbe  secretary,  and  has  caused 
iiie  seal  of  said  board  to  be  hereimto  affixed 
liiH  1st  day  of  May,  A.  D.  1903. 
-[Sofll.]  W.  L.  Stockwell  President 
"Attest:    E.  J.  Taylor,  Secretary." 

TliP  act  (chapter  49,  pp.  54,  55,  Laws  1903) 
under  which  the  bonds  were  Issued,  Is  printed 
on  each  t>ond.  and  Is  as  follows: 

"An  act  authorizing  the  board  of  trustees 
nf  the  state  normal  schools  to  issue  bonds  to 
IiroTlde  a  fund  for  the  erection  and  equip- 
ment of  necessary  additional  buildings  and 
tor  other  necessary  Improvements  for  the  nor- 
mal  schools  at  Valley  City  and  Mayvllle. 

"Section  1.  The  board  of  trustees  of  the 
state  normal  schools.  In  order  to  provide  a 
fund  for  the  erection  and  equipment  of  the 
necessary  additional  bclMlngs  and  other  need- 
ed Improvements  at  the  normal  schools  at 
Valley  City  and  Mayvllle  are  hereby  author- 
ized and  emixjwered  to  Issue  bonds  for  such 
torn  or  stuns  of  money  as  Is  actually  needed 
t<x  the  purposes  herein  speclfled  not  exceed- 
tag  sixty  thousand  dollars  (60,000)  for  each  of 
said  normal  schools. 

"Sec.  2.  Said  bonds  shall  be  designated  as 
tbe  'Bonds  of  tbe  State  Normal  School  at 
Valley  City'  and  *Bond8  of  the  State  Normal 
School  at  Mayvllle.*  They  shall  be  Issued 
under  tbe  seal  of  the  board  of  trustees  of  the 
state  normal  schools  and  signed  by  its  presi- 
dent and  secretary.  They  shall  be  In  de- 
nomlnatfoDS  of  two  thousand  dollars  <$2,000) 
each,  shall  bear  four  per  cent.  Interest  and 
$faall  mature  at  such  times  as  may  be  deemed 
advisable  by  said  board  of  trustees  and  In 
not  to  exceed  thirty  years. 

"Sec.  S.  The  interest  shall  be  paid  annual- 
ly on  tbe  first  day  of  July  from  the  interest 
and  Income  accumulating  from  the  sale,  rent- 
al and  lease  of  tbe  lands  granted  by  the 
ftate  to  the  respective  state  normnl  schools; 
provided  if  there  shall  not  be  sufBcient  mon- 
ey In  each  of  said  funds  to  pay  such  interest 
thf>re  Is  liereby  appropriated  a  sufficient 
amount  to  meet  such  deficiency. 

"See.  4.  The  State  Treasurer  ia  hereby  au- 
tborized  and  required  to  retain  out  of  the  in- 
terest and  income  fund  of  each  of  said  nor- 
mal schools  each  year,  flrst  a  sumclent 
Amount  to  pay  the  annual  Interest  upon  the 
bonds  Issued  tar  tbe  benefit  of  tbe  respective 
norma!  scboola,  and  second,  for  the  sinking 
fuoi  to  be  used  to  pay  off  the  bonds  as  they 
mature,  an  amoimt  equal  to  one-tblrtietb  of 
tlie  total  of  tbe  bonds  lasaed  for  the  benefit 
of  the  respective  normal  school.  He  is  fur- 
ther authorized  and  required  to  pay  over  and 
transfer  quarterly  to  the  maintenance  fimd 
of  the  respective  normal  schools  any  and  all 
balances  there  may  be  remaining  in  said  In- 


terest and  Income  ftmd  over  and  above  the 
reservations  above  provided  for. 
"Sec.  5.  These  bonds  shall  first  be  offered 
j  for  sale  to  the  board  of  university  and  com- 
j  mon  school  lands  at  par,  and  If  not  purchas- 
I  ed  by  said  board  the  board  of  trustees  of 
j  state  normal  schools  shall  receive  sealed  pro- 
,  posals  tor  the  purchase  of  the  same,  and 
shall  give  public  notice  of  the  sale  for  at 
least  thirty  days  preceding  such  sale,  and 
the  bonds  shall  be  sold  to  the  highest  bidder. 
The  proceeds  of  such  sale  shall  be  delivered 
to  the  treasurers  of  the  respective  normal 
schools  to  be  used  exclusively  In  pnraaauce 
of  the  provisions  of  this  act. 

"Sec.  6.  Bmei^ency.  Whereas  an  emer- 
gency exists  In  that  the  proceeds  from  tbe 
sale  of  these  bonds  will  be  needed  before  tbe 
first  day  of  July  in  order  that  the  buildings 
be  completed  before  the  opening  of  the  next 
school  year,  therefore  this  act  shall  take  ef- 
fect and  be  In  force  from  and  after  Its  pas- 
sage and  approval. 
"Approved  February  13th,  1903." 
This  case  presents  but  a  single  questloL 
for  determination.  That  question  Is  whetb 
er  the  board  of  university  and  school  landr 
may  lawfully,  under  tbe  enabling  act  and  un- 
der the  state  Constitution,  purchase  these 
bonds  as  an  Investment  for  tbe  permanenl 
school  fund.  If  It  may  lawfully  do  so,  tbe 
treasurer's  refusal  to  pay  the  warrant  war 
without  legal  excuse,  and  he  -t^lll  be  coerced 
by  mandamus  to  pay  the  same.  If,  on  tht 
:  other  band,  the  board  is  without  lawful  au- 
thority to  Invest  the  permanent  school  fun^ 
In  these  securities,  it  will  be  conceded  thai 
the  treasurer  properly  refused  to  pay  tht 
warrant,  and  the  writ  must  be  denied. 
While  the  question  of  tbe  legality  of  the  pro- 
posed investment  Is  the  decisive  question  in 
the  case,  its  determination  depends  upon  the 
solution  of  cratain  preliminary  questions, 
namely,  the  character  of  tbe  fund  proposed 
to  be  invested,  tiie  limitations  upon  the  au- 
thority of  the  board  of  university  and  school 
lands  and  of  the  Legislature  over  the  same, 
the  constitutional  limitations  upon  the  pow- 
er of  the  Legislature  to  contract  debts,  aud. 
Hnaily,  the  character  of  the  bonds  proposed 
as  Investments. 

The  moneys  which  It  Is  proposed  to  In 
vest  in  these  bonds  constitute  a  part  of  the 
permanent  fund  derived  from  the  sale  oi 
lands  granted  by  Congress  to  this  state  up 
on  its  admission  into  the  Union  "for  the  sup 
port  of  common  schools."  Section  10  of  ths 
enabling  act  (Act  Feb.  22.  1889.  c.  180;  2S 
Stat.  (i76)  granted  "for  the  support  of  com- 
mon schools"  sections  numbered  16  and  36 
In  every  township  In  the  state;  and,  where 
such  sections  or  parts  thereof  bad  been  sold 
or  otherwise  disposed  of,  provision  was  made 
that  other  lands  equivalent  thereto  might  be 
selected.  Tbe  exact  number  of  acres  cov- 
ered by  this  grant  Is  at  present  not  known. 
As  reported  by  the  Land  Department,  it  now 
amounts  to  2,418,291  ftipfed  b?iL*ffl®^  [@ 
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the  grant  of  land  for  "the  suppOTt  of  com- 
mon schools,"  CongrcsB  also  granted  to  the 
state  668,080  acres  for  other  purposes;  mak- 
ing a  total  grant  of  3,086,371  acres.  Of  the 
668,080  acres  Just  referred  to,  408,080  acres 
were  apportioned  by  Congress  in  the  enabling 
act.  and  for  speclllc  purposes  named  therein. 
The  remaining  170,000  acres  were  granted  to 
the  state  "for  such  other  educational  and 
charitable  purposes  as  the  Legislature  may 
determine."  This  apportionment  was  made 
by  the  Constitution.  The  entire  grant  of 
lands  for  all  purposes,  as  divided  by  the  en- 
abling act  and  the  Constitution,  Is  as  follows: 
Capitol  bulldhigs,  82,000  acres;  State  Unl- 
rerslty,  86,080  acres;  School  of  Mines,  40,- 
000  acres;  Agricultural  College.  130,000  acres; 
Normal  School  Valley  City, 50.000  acres;  Nor^ 
mal  School  Mayvllle,  30,000  acres;  Deaf  and 
Dnmb  Asylum,  40,000  acres;  Hospital  for  In- 
sane, 20,000  acres;  Soldiers*  Home.  40,000 
acres;  Blind  Aj^lum,  30,000  acres;  Industrial 
School,  40,000  acres;  Sclentldc  School,  40,000 
acres;  Permanent  School  Fund.  2,418.2dl 
acres— total,  3,086,371  acres.  The  grant  of 
lands  In  aid  of  the  common  schools  was  sup- 
plemented by  a  further  grant  Section  13  of 
the  enabling  act  provides:  "That  5  per  cent- 
um of  the  proceeds  of  the  sales  of  public 
lands  lying  within  said  states  which  shall  be 
sold  by  the  United  States  subsequent  to  the 
admission  of  said  state  into  the  Union,  after 
deducting  all  the  expenses  Incident  to  the 
same,  shall  be  paid  to  the  said  stat^  to  be 
used  as  a  permanent  fund,  the  Interest  of 
which  only  shall  be  expended  for  the  sup- 
port of  common  schools  within  said  states 
respectively."  Section  11  of  the  enabling 
act  provides:  "That  all  lands  herein  grant- 
ed for  educational  purposes  shall  be  disposed 
of  only  at  public  sale,  and  at  a  price  not  less 
than  $10  per  acre,  the  proceeds  to  consti- 
tute a  permaueut  school  fund,  the  Interest 
of  which  only  shall  be  expended  in  the  sup- 
port of  said,  schools.  But  said  lands  may, 
under  such  regulations  as  the  legislatures 
shall  prescribe,  be  leased  for  periods  of  not 
more  than  five  years,  in  quantities  not  ex- 
ceeding one  section  to  any  one  person  or 
company;  and  such  land  shall  not  be  subject 
to  pre-emption,  homestead  entry,  or  any  other 
entry  under  the  land  laws  of  the  United 
States,  whether  surveyed  or  unsurveyed,  but 
shall  be  reserved  for  school  purposes  only." 
It  Is  entirely  clear  from  the  provisions  of 
the  enabling  act  Just  quoted  that  the  entire 
grant  of  lands  to  the  state  for  educational 
purposes  was  in  trust,  and  that  the  express 
terms  of  the  grant  require  the  state  as  trus- 
tee to  maintain  the  permanency  of  the  funds 
BO  granted;  and.  further,  that  it  limits  the 
state  to  the  use  of  the  interest  of  the  perma- 
nent fund,  and  requires  that  such  interest 
shall  be  used  "only  for  the  support  of 
'schools.' " 

We  now  turn  to  the  provisions  of  the  Con- 
stitution relating  to  the  grant  and  the  trust 
thereby  imposed.   Section  205  reads  as  fol- 


lows: **The  state  of  North  Dakota  hea 
accepts  the  several  grants  of  land  grantei 
the  United  States  to  the  state  of  North 
kota,  by  an  act  of  Congress  entitled  'An 
to  provide  for  the  division  of  Dakota 
two  states,  and  to  enable  the  people  of  N 
Dakota,  South  Dakota,  Montana  and  Vi 
Ington  to  form  constitutions  and  state 
ernmeuts,  and  to  be  admitted  into  the  r 
on  equal  footing  with  the  original  states, 
to  make  donations  of  public  lands  to 
states,*  under  the  conditions  and  Umital 
therein  mentioned;  reserving  the  right,  1 
ever,  to  apply  to  Congress  for  modiflcf 
of  said  conditions  and  limitations  In  cat 
necessity."  Section  153:  "All  proceeds  o 
public  lands  that  have  heretofore  beei 
may  hereafter  be  granted  by  the  Ui 
States  for  the  support  of  the  common  scl 
In  this  state;  all  such  per  centum  as 
be  granted  by  the  United  States  on  the 
of  public  lands;  the  proceeds  of  property 
shall  fall  to  the  state  by  escheat;  the 
ceeds  of  all  gifts  and  donations  to  the  i 
for  common  schools,  or  not  otiierwise  a] 
printed  by  the  terms  of  the  gift,  an^ 
other  property  otherwise  acquired  for  ' 
mon  schools,  shall  be  and  remain  a  perp< 
fimd  for  the  maintenance  of  the  con 
schools  of  the  state.  It  shall  be  deem 
trust  fund,  the  principal  of  which  shall 
ever  remain  Inviolate  and  may  be  incre 
but  never  diminished.  The  state  shall  z 
good  all  losses  thereof."  Section  154:  ' 
interest  and  income  of  this  fond  tagt 
with  the  net  proceeds  of  all  fines  for  i 
tlon  of  state  laws,  and  all  other  sums  vi 
may  he  added  thereto  by  law,  shall  be  1 
fully  used  and  applied  each  year  for  the 
eflt  of  the  common  schools  of  the  state, 
shall  be  for  this  purpose  apportioned  ai 
and  between  all  the  several  common  w 
corporations  of  the  state  In  proportion  t 
number  of  children  In  each  of  school  ag 
may  be  fixed  by  law,  and  no  {Hurt  of  the 
shall  ever  be  diverted  even  temporarily, 
this  purpose  or  used  for  any  other  pai 
whatever  than  the  maintenance  of  con 
schools  for  the  equal  benefit  of  aU  the 
pie  of  the  state:  provided,  however,  tfa 
any  portion  of  the  Interest  or  Income  a 
said  be  not  expended  during  any  year, 
portion  shall  be  added  to  and  become  a 
of  the  school  fund.*'  Section  155  presc 
the  conditions  upon  which  lands  grantei 
the  support  of  common  schools  may  be 
and  also  the  time  when  they  maj  be 
Section  159:  "All  lands,  money  or  otha  ; 
erty  donated,  granted  or  received  fron 
United  States  or  any  other  source  tor  a 
versity,  school  of  mines,  reform  school, 
cultural  college,  deaf  and  dumb  asylum, 
mal  school  or  other  educational  or  chart 
Institution  or  purpose,  and  the  ivoceet 
all  such  lands  and  other  property  so  reo 
from  any  source,  shall  be  and  remain 
petual  funds,  the  interest  and  inconi 
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Itnds  as  maj  remain  nnBoId,  sboU  be  In- 
Tiolably  appropriated  and  applied  to  the 
Vedflc  objects  of  the  origtaial  grants  or  £if  ta. 
Tbe  principal  of  every  sncli  fund  may  be  In- 
eteased  but  shall  never  be  diminished,  and 
the  Intracat  and  Income  only  shall  be  used. 
Srery  such  fund  shall  be  deemed  a  tmst 
fund  held  by  the  state,  and  tbe  state  shall 
make  good  all  losses  thereof.*'  Section  160: 
"All  lands  mentioned  In  the  preceding  sec- 
tfarn  shall  be  apimilsed  and  sold  In  the  aame 
Duumer  and  nnder  the  aame  limitations  and 
tabject  to  all  the  ctrndltlons  as  to  price  and 
sale  as  provided  above  for  the  ^pralsal  and 
ttle  of  lands  for  the  benefit  of  common 
Bchoola;  bnt  a  distinct  and  separate  account 
diall  be  kept  by  the  proper  officers  of  each  of 
nld  fnnds:  provided,  tbat  the  limitations  as 
to  the  time  In  which  school  land  may  be  sold 
sbtU  apply  only  to  lands  granted  for  the 
Bopport  of  common  schoola.** 

Peihaps  It  Is  not  necessary  to  state  that 
the  acceptance  of  the  grant  tor  ednca- 
ttonal  purposes— and  It  Is  with  that  grant  we 
are  concerned  In  this  case— a  trnst  was  ere- 
ited,  the  character  of  which  was  fixed  by 
tbe  terms  of  the  grant  By  the  mere  accept- 
ance of  the  grant  the  honor  of  tbe  state  was 
pledged  to  tbe  observance  of  tiie  obligation 
of  tbe  trust;  that  la,  to  maintain  the  perma- 
nenoy  of  the  trnst  fund  and  to  use  the  In- 
terest thereof  only  for  the  support  of  the 
several  schools  to  which  It  was  dedicated. 
Tboe  was  no  attempt  on  the  part  of  tbe 
fnmers  of  the  Gonstitntlon  to  shrink  from 
this  obligation,  or  avoid  Its  restrictions.  On 
tbe  contrary,  the  Constitution  declares  and 
reftentes  the  declaration  that  all  of  the  lands 
granted  by  Congress  for  educational  purposes, 
hielading  "all  tbe  proceeds  of  such  lands, 
shall  be  and  remain  perpetoal  fmids,  the  In- 
terest and  Income  of  which  'shall  be  Inviola- 
bly appropriated  and  applied  to  flie  specific 
objects  of  the  original  grants  or  gifts.'" 
They  went  further,  and  Included  grants  for 
charitable  purposes;  declarii«  that  all  grants 
to  the  state  for  educational  or  charitable  In- 
Btltntlons  or  purposes,  from  whatever  source, 
shall  constitute  a  perpetual  fund,  **tlie  Inter- 
est and  Income  of  which  'shall  be  inviolably 
appropriated  and  applied  to  the  spedflc  ob- 
jects at  the  original  grants  or  gifts.* " 

What  we  have  said  in  reference  to  the  lim- 
itations Imposed  by  tbe  enabling  act  and  tbe 
Constitution  npwi  the  power  of  the  Legisla- 
ture, has  no  application  to  what  Is  known 
u  the  "capltol  land  grant**  The  funds  de- 
rived from  this  grant  are  not  required  to  be 
kept  pCTmanent;  on  the  contrary,  under  tbe 
tamt  of  the  grant,  they  may  be  used  at 
soeh  times  and  in  such  manner  as  the  L^s- 
bture  may  determine.  Tbla  grant  was  made 
eipressly  *^or  tbe  purpose  ot  erectli^  public 
bDUdlngs  at  tbe  capital,  for  le^sbitlve.  execu- 
tive and  judicial  purposes."  Sections  12  and 
IT  of  the  enabling  act.  The  only  limitation 
upon  the  power  of  tbe  Legtslatnre  is  that  tbe 
proceeds  of  tills  grant  shall  be  used  for  the 


purposes  for  which  It  was  made,  to  wit,  the 
erection  of  buildings  at  the  state  capital. 

Tbe  people  of  tbe  state  were  not  content 
to  merely  declare  tbe  character  and  nature 
of  the  trust  They  went  further,  and  In  plain 
language  made  provlslouB  for  Its  safe  admin- 
istration. Section  166  of  the  state  Constitu- 
tion provides:  "The  Superintendent  of  Pub- 
lic Instruction,  Governor,  Attorney  Oeneral, 
Secretary  of  State  and  State  Audl^  shall 
constitute  a  board  of  ooanmlsslonem,  which 
shall  be  denominated  tbe  'Board  of  Univer- 
sity and  School  Lands,'  and,  subject  to  the 
provldons  of  this  article,  and  any  laws  that 
may  be  passed  by  the  legislative  assembly, 
said  board  shall  have  control  of  the  appraise- 
ment Bale,  rental  and  disposal  of  all  school 
and  univer^ty  lands,  and  shall  direct  the  In- 
vestment of  the  funds  arising  therefrom  to 
tbe  hands  of  the  State  Treasurer,  nnder  the 
limitations  to  section  100  of  this  article." 
Section  162:  "The  moneys  of  the  permanent 
school  fund  and  other  educational  funds  shall 
be  Invested  only  In  bonds  of  school  corpo- 
rations within  the  state,  bonds  ot  the  United 
States,  bonds  of  tbe  state  of  North  Dakota, 
or  In  first  mortgages  on  farm  lands  to  the 
state,  not  exceeding  to  amount  one-third  of 
the  actual  value  of  any  subdlvlaltm  on  which 
the  same  may  be  loaned,  such  value  to  be 
determtoed  by  the  board  of  appraisers  of 
school  lands."  Section  165  of  the  state  Con- 
stitution Is  as  follows:  "The  legislative  as- 
sembly Shan  pass  suitable  laws  for  tbe  safe 
keeping,  transfer  and  disbursement  of  the 
state  school  funds;  and  shall  require  all  of- 
ficers charged  with  tbe  same  or  the  safe 
keeping  thereof  to  give  ample  bonds  for  all 
moneys  and  funds  received  by  them,  and  if 
any  of  said  officers  shall  convert  to  bis  own 
use  to  any  manner  or  torn,  or  itfiall  loan 
with  or  without  toterest  or  shall  deposit  In 
his  own  name,  or  otherwise  than  In  tbe  name 
of  the  state  of  North  Dakota,  or  idiall  de- 
posit to  any  banks  or  wlUi  any  perscm  or 
persons,  or  exchange  for  other  funds  or  prop- 
erty any  portion  of  tbe  school  funds  afore- 
said, or  purposely  allow  any  portion  of  tbe 
same  to  remain  to  his  own  bands  uninvested, 
except  In  the  mannw  prescribed  by  law,  ev- 
ery such  act  shall  constitute  an  embezzle- 
ment  of  so  much  of  tbe  aforesaid  school  funds 
as  shall  be  thus  taken  or  loaned,  or  deposited, 
or  exchanged,  or  withheld,  and  shall  be  a 
felony;  and  any  failure  to  pay  over,  produce 
or  account  for  the  state  school  funds  or  any 
part  of  the  same  entrusted  to  any  such  offi- 
cer, as  by  law  required  or  demanded,  shall 
be  held  and  be  taken  to  be  prima  fiicle  evi- 
dence of  such  embezslement*'  Thus  It  is 
seen  that  12ie  people  of  tbis  state.  In  their 
solldtnde  for  a  faithful  admtolstratlon  ctf  the 
trust  have  removed  the  control  of  the  trust 
fund  from  legislative  control,  and  permanent- 
ly lodged  it  with  elective  officers,  to  wit  the 
Superintendent  of  Public  Instruction,  Gov- 
ernor, Attorney  GeneT^gl^  Sg^r^^^^J^ 


and  State  Auditor. 


316 


99  NORTHWSSTBIBN  RBFORTBB. 


prired  tbe  Legislature,  and  the  board  ee  well, 
of  the  power  of  determining  tbe  kind  of  Be- 
cnrftles  tbe  trast  fund  shall  be  invested  Id, 
and  for  a  dereliction  of  duty  by  the  officers 
charged  wltb  tbe  safe-keeping  of  the  funds 
In  any  of  the  particulars  named  In  section 
165  they  attached  tbe  punishment  of  a  fel- 
ony. 

Tbe  q;tlrlt  of  public  integrity  which  prompt- 
ed the  provlsloD  relating  to  tbe  trust  funds 
and  their  safe  administration  Is  equally  mani- 
fest In  the  constitutional  provisions  relating 
to  tbe  creation  of  state  debts.  These  provi- 
sions are  controlling  In  this  case.  Section  182 
reads  as  follows:  "Tbe  state  may,  to  meet 
casual  deficits  or  failure  In  the  revenue,  or 
in  case  of  extraordinary  emergencies  contract 
debts,  but  such  debbi  shall  never  in  the  ag- 
gregate exceed  the  sum  of  $a)0,000,  exclusive 
of  what  may  be  the  debt  of  North  Dakota 
at  the  time  of  the  adoption  of  thin  Constitu- 
tion. Every  sncb  debt  shall  be  authorized  by 
law  for  certain  pnriwses  to  be  definitely  men- 
tioned therein,  and  every  such  law  shall  pro- 
vide for  levying  an  annual  tax  sufficient  to 
pay  the  interest  semi-annually,  and  the  prin- 
cipal within  thirty  years  from  the  passage  of 
such  law,  and  shall  specially  appropriate  the 
proceeds  of  such  tax  to  tbe  payment  of  said 
principal  and  interest,  and  such  appropriation 
shall  not  be  repealed  nor  tbe  tax  discontin- 
ued until  such  debt,  both  principal  and  Inter- 
est, shall  have  been  fully  paid.  No  debt  in 
excess  of  the  limit  named  shall  be  incurred 
except  for  tbe  purpose  of  repelling  Invasion, 
suppressing  insurrection,  defending  the  state 
In  time  of  war,  or  to  provide  for  public  de- 
fense in  case  of  threatened  hostilities;  but 
the  issuing  of  new  bonds  to  refund  existing 
indebtedness,  shall  not  be  construed  to  be 
any  part  or  portion  of  said  $200,000."  Sec- 
tion ISO:  "No  money  shall  be  paid  out  of  the 
state  treasury  except  upon  appropriation  by 
law  and  on  warrant  drawn  by  the  proper 
officer,  and  no  bills,  claims,  accounts  or  de- 
mands agnlnst  the  state  or  any  county  or 
other  political  subdivision,  shall  be  audited, 
allowed  or  paid  until  a  full  Itemized  state- 
ment In  writing  shall  be  filed  with  the  officer 
or  officers,  whose  dut>  it  may  be  to  audit  the 
same."  Section  187:  "No  bond  or  evidence 
of  Indebtedness  of  the  state  shall  be  valid  un* 
less  the  same  shall  have  endorsed  thereon  a 
certificate,  signed  by  the  Auditor  and  Secre- 
tary of  State,  showing  that  tbe  bond  or  evi- 
dence of  debt  ts  issued  pursuant  to  law  and 
Is  within  the  debt  limit," 

We  now  turn  to  the  question  whether  the 
bonds  here  In  question  belong  to  any  one  of 
the  four  classes  to  which  tbe  people  of  the 
state,  by  section  162  of  tbe  state  Constitu- 
tion, have  restricted  the  board  for  the  pur- 
poses of  investment.  That  they  are  not 
bonds  of  the  United  States  is  apparent.  Nei- 
ther are  tbey  first  mortgages  on  farm  lands. 
It  only  remains,  then,  to  inquire  whether 
they  are  bonds  of  a  school  corporation  or 
bonds  of  the  state  of  North  Dakota;  for,  If 


they  are  not  Included  wlthjn  the  two  classes 
of  securities  last  named,  clearly  they  are 
prohibited  Investments.  It  most  be  admitted 
that  these  bonds  are  of  such  a  nondescript 
character  that  It  la  difficult  to  classify  them 
wltb  any  Instrnmenta  with  which  we  are  fa- 
miliar or  to  which  our  attention  has  been 
called,  niat  tbey  are  not  bonds  of  a  school 
corporation  is  perfectly  clear,  and  this  is. 
frankly  conceded  by  counsel  fear  the  relator. 
The  act  provides  that  tbey  should  be  desig- 
nated as  fhe  "bonds  of  tbe  State  Normal 
School  at  Valley  City."  and  further  provides 
that  tbey  "shall  be  issued  under  the  seal  of 
the  board  of  trustees  of  the  state  normal 
schools  and  signed  by  fta  president  and  sec- 
retary," Instead  of  "under  the  great  seal  of 
the  state  by  the  Governor  and  Treasurer,  and 
attested  by  the  Secretary  of  State,"  as  is 
usual  in  acts  authorizing  the  issuance  of  state 
bonds.  See  chapter  133,  p.  307,  Sess.  Laws 
1807;  also  section  1355h,  Rev.  Codes  1899. 
and  chapters  27,  46,  pp.  31,  51,  Laws  1903. 
Tbe  act  also  requires  the  proceeds  of  tbe 
loan  to  be  deposited  with  the  treasurer  of 
the  normal  school  lusteud  of  with  the  State 
Treasurer;  further,  tbe  board  of  trustees  Is 
granted  power,  within  the  limitations  of  the 
act,  to  determine  the  amount  of  tbe  issue, 
and  to  fix  the  time  when  the  bonds  shall  ma- 
twre.  These  provisions  indicate  a  legislative 
Intent  to  authorize  bonds  which  would  con- 
stitute obligations  of  the  normal  school,  and 
thus  be  "bonds  of  tbe  state  normal  school" 
both  in  form  and  effect,  and  not  bonds  of  the 
state.  That  the  board  of  trustees  so  inter- 
preted tbe  act  la  shown  by  the  form  of  the 
bonds  which  tbey  prepared  and  issued.  The 
copy  of  the  bond  above  set  out  recites  "that 
the  tmard  of  trustees  of  the  state  normal 
schools  of  the  state  of  North  Dakota  for  the 
Normal  School  at  Valley  City  acknowledges 
itself  indebted  and  for  value  received  hereh7 
promises  to  pay"  the  principal  of  tbe  bond, 
with  Interest.  The  character  of  the  bonds, 
however,  is  not  to  be  determined  by  provi- 
sions which  relate  to  mere  matters  of  form 
or  to  tbe  manner  of  their  execution,  or  to 
the  name  assigued  to  them  by  tbe  Legisla- 
ture, but  must  be  determined  by  those  pro- 
visions of  the  act  authorizing  their  issuance, 
and  upon  which  their  validity  rests,  which  go 
to  tbe  substance  of  the  obligation.  Judged 
by  this  test,  It  will,  we  think,  be  readily  seen 
that  they  are  state  uhllgations  masquerading 
in  the  name  of  "normal  school  Iwnds.*'  TUs 
must  be  true  If  they  have  any  validity  what- 
ever, for  bonds  of  the  State  Normal  School 
at  Valley  City  are  a  legal  impossibility. 
This  institution  is  not  a  school  corporation  or 
a  legal  entity.  It  cannot  levy  and  collect 
taxes;  It  owns  no  property;  its  trustees  can- 
not contract  debts  except  within  the  limits  of 
tbe  appropriations  made  by  tbe  Legislature 
tor  Its  support;  and  when  sncb  debts  are  con* 
tracted  they  are  not  debts  of  tbe  Institution, 
but  are  the  debts  of  tbe  state.  ThOj  state  is 
charged  wlh  Its  BnppiHtttfi&diiQk^l^n^ce  aa 
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one  of  the  educational  Institutions  of  the 
Btate.  This  Institution  &nd  tbe  other  state 
edncational  and  charitable  Instltntlons  are 
not  I^al  and  Independent  entitles,  but  are 
agencies  or  Instrumentalities  tbrongh 
which  tbe  state  promotes  Its  educational  and 
charitable  Interests,  and  for  the  support  of 
which  all  of  the  taxable  property  of  the  state 
is  cfaaif  eable;  and  the  power  of  their  trus- 
tees to  contract  debts  is  limited  by  legisla- 
tive appropriations.  As  was  snld  by  the  Su- 
preme Court  of  Wisconsin  in  State  T.  Mills, 
55  Wis,  229,  12  N.  W.  359:  "It  cannot  be 
said  too  emphatically,  or  repeated  too  often, 
that  the  variouB  boards  of  trustees  and  man- 
agers of  the  benevolent  and  penal  institutions 
of  the  state  have  no  power  to  contract  debts 
beyond  the  appropriation  made  by  tbe  Legis- 
lature for  the  support  and  operation  of  their 
respective  institutions.  A  debt  against  one 
of  these  Institutions  Is  a  debt  against  the 
state:  and,  if  such  traards  could  contract 
debts  ad  libitum,  the  constttutioiiBl  limita- 
tion of  state  Indebtedness  to  1100.000  (article 
8.  5  G)  might  become  utterly  Inoperative. 
See  Sloan  t.  State,  51  Wis.  623,  8  N.  W.  393." 
See.  also,  Jewell  Nursery  Co.  v.  State,  4  S. 
D.  213,  56  N.  W.  113;  Weary  v.  State  Uni- 
versity. 42  Iowa,  335;  Nell  t.  Board,  31  Ohio 
St.  15  i  State  ex  ret.  v.  White,  82  Ind.  278, 
42  Am.  Rep.  490.  We  therefore  agree  with 
counse'  for  the  board  that  the  "bonds  in 
question  are  bonds  of  the  state,  or  t)onds  of 
no  one.** 

We  now  turn  to  the  decisive  question  in 
the  case,  that  Is,  whether  these  instruments 
are  tKtnds  of  the  state  of  North  Dakota,  and, 
of  course,  by  that  we  mean  valid  and  con- 
stitutional bonds,  such  as  the  board  Is  au- 
thorized by  section  162  to  purchase  as  an  In- 
vestment for  tbe  permanent  school  fund.  It 
is  proper  first  to  Inquire— and  the  answer  to 
this  question  Is  decisive  of  this  case— whose 
obligation  is  evidenced  by  them.  This  ques- 
tion must  be  answered  by  tbe  act  authorizing 
their  issuance.  As  we  have  seen,  they  are 
not  the  obligations  of  the  normal  school,  for 
there  Is  no  such  legal  entity.  It  Is  apparent, 
therefore,  that  they  evidence  the  obligations 
of  tbe  state.  If  they  evidence  any  obligation 
whatever.  That  they  are  state  obligations 
Is,  we  think,  entirely  apparent,  and  for  these 
reason^:  First,  the  state  authorizes  their  Is- 
suance; second,  they  are  given  for  money 
Iwrrowed  by  the  state;  third,  the  money  to 
be  procured  from  tbe  loan  Is  for  state  pur- 
poses—that is,  to  erect  buildings  for  the 
state  for  one  of  its  educational  Institutions; 
and,  finally,  the  promise  to  repay  the  loan, 
both  principal  and  interest.  Is  made  by  the 
state.  It  Is  strenuously  urged  by  counsel  for 
the  treasurer  that  "tbe  lostruments  imder 
consideration  are  not  'bonds'  In  any  sense  of 
the  word,  either  as  understood,  when  tbe 
Constltation  was  adopted,  In  financial  ex- 
cfaanges  and  markets,  or  by  the  common  peo- 
ple, or  at  common  law.  or  under  the  statutes 
of  tMa  state;  that  tbejr  are  merely  contracts. 


whereby  the  board  of  trustees  of  the  school, 
under  the  authority  of  the  Legislature,  under- 
takes to  hypothecate  the  income  of  the  In- 
stitution." What  merit  there  may  be  In  this 
contention  we  shall  not  undertake  to  deter- 
mine. Of  course,  If  the  obligations  In  ques- 
tion are  not  Irands  within  the  meaning  of 
section  162  of  the  state  Constitution,  they  are 
prohibited  Investments,  for  that  section  re- 
stricts the  board  to  investing  In  "bonds"  of 
the  state  of  North  Dakota,  and  does  not  au- 
thorize tbe  purchase  of  any  other  kind  of 
state  obligations.  For  the  purposes  of  this 
I  case  we  shall  assume  that  these  Instruments 
;  are  bonds  of  the  state  of  North  Dakota,  so 
'  far  as  the  Legislature  had  power  to  make 
I  them  so,  and  shall  direct  our  Inquiry  to  the 
■-  validity  of  the  act  authorizing  their  issuance. 
I  Is  the  act  constitutional?  This  question 
must  be  answered  unhesitatingly  in  the  nega- 
tive. It  would  seem  that  the  invalidity  of 
the  bonds,  and  the  unconstitutionality  of  the 
act  upon  which  their  validity  rests,  must  be 
apparent  to  the  legal  mind  as  well  as  to  the 
mind  of  the  average  layman  from  a  mere 
statement  of  .the  constitutional  provisions 
which  we  have  previously  quoted.  It  should 
require  no  argument  to  show  that  the  act  la 
invalid.  Its  violations  of  the  following  pro- 
visions of  tbe  Constitution  are  manifest:  (1) 
It  authorizes  the  creation  of  a  state  debt  in 
excess  of  the  debt  limit  and  contrary  to  sec- 
tion 182  of  the  Constitution;  (2)  it  author- 
izes the  creation  of  a  state  debt,  and  con- 
tains no  provision  "for  levying  an  annual 
tax  sufficient  to  pay  tbe  Interest  semiannual- 
;  ly  and  the  principal  within  thirty  years,"  con- 
trary to  the  requirements  of  the  section  last' 
referred  to;  and  (3)  It  appropriates  for  the 
payment  of  the  principal  and  interest  of  a 
state  debt  tbe  interest  and  Income  of  the 
permanent  fund  of  the  normal  school,  which 
was  dedicated  to  the  support  of  said  school 
by  Congress  and  by  the  state  Constitution, 
and  thus  diverts  such  Interest  and  Income 
from  tbe  purpose  for  which  It  was  dedicated. 
Finally,  the  bonds  themselves  are  Invalid  be- 
cause the  act  authorizing  them  Is  Invalid,  and 
for  the  further  reason  that  they  are  not  cer- 
!  tifled  by  the  auditor  and  secretary  to  be 
witbin  tbe  debt  limit,  as  Is  essential  to  the 
validity  of  all  state  bonds  under  section  187. 
above  quoted. 

Whether  tbe  debt  authorized,  to  be  created 
by  this  act  is  to  meet  a  casual  deficit  or  fail- 
ure In  the  revenues  of  the  state  or  to  meet  an 
"extraordinary  emergency,"  so  that  its  crea- 
tion would  be  authorized  In  any  event  under 
the  debt-llmit  section  of  the  Constitution  {sec- 
tion 172,  before  quoted),  we  do  not  determine. 
It  Is  sufficient  for  tbe  purposes  of  Uiis  case 
tliat  the  act  authorizes  a  state  debt  In  excess 
of  the  state  debt  limit. 

We  would  rest  the  decision  of  tbla  case  at 
this  point,  were  it  not  for  the  fact  that  thus 
far  we  have  not  considered  the  theory— and 
it  Is  an  Ingenious  (m.e7-nponf^?lMc^»l»Lsel 
for  the  board  seeks 
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the  proposed  Investment  Counsel  broadly 
contends— and  it  Is  the  only  ai^iunent  pos* 
sible  in  support  of  the  legality  of  the  pro- 
posed Investment— that  the  section  of  the 
Constitution  which  limits  the  state  debt  to 
$200,000.  and  requires  every  act  authorizing 
the  creation  of  a  state  debt  to  provide  an 
annual  levy  to  pay  both  principal  and  In- 
terest and  the  section  which  requires  as  an 
essential  prerequisite  to  the  validity  of  a 
state  bond  that  It  shall  be  certified  to  be 
within  the  debt  limit,  have  no  application 
whatever  to  these  Instruments.  He  con- 
tends. Qrst  that  the  instruments  are  "bonds 
of  the  state  of  North  Dakota,"  and  are,  there- 
fore, proper  Investments  for  the  permanent 
school  fund  under  section  162  of  the  state 
Constitution,  which  authorizes  the  invest- 
ment of  such  fund  in  such  bonds;  and,  sec- 
ond, that  bonds  Issued  under  this  act  do  not 
create  a  state  debt.  His  argimient  to  this: 
They  are  "bonds  of  the  state";  therefore  the 
board  is  authorized  to  buy  them.  They  do 
not  create  a  state  debt;  therefore  the  debt- 
limit  section  of  the  Constitution  does  not  ap- 
ply to  them.  Briefly  stated,  counsel  con- 
tends that  they  are  bonds  of  the  state  for  the 
purpose  of  sustaining  them  as  a  constitu- 
tional investment  of  the  permanent  school 
fund  under  section  1G2,  and  contends  they 
are  not  state  bonds  or  evidences  of  a  state 
indebtedness  for  Qie  purpose  of  avoiding  the 
condemnation  of  section  182,  which  limits 
state  Indebtedness  to  $200,000.  This  conten- 
tion cannot  be  sustained.  The  contention 
that  the  framers  of  the  Oonstltntlon,  and  the 
people  of  thto  state  when  they  adopted  it 
by  authdrt^g  the  investment  of  the  per- 
manent school  fund  In  "bonds  of  the  state  of 
North  Dakota"  (section  162),  did  not  desig- 
nate bonds  of  a  particular  kind*  and  that  the 
term  "bonds  of  the  state  of  North  Dakota" 
Is  general,  and  was  intended  to  Include  all 
kinds  of  obligations  which  the  Ingenuity  of 
subsequent  legislatures  might  devise,  regard- 
less of  the  character  or  extent  of  the  state's 
obligation  to  pay  the  same,  finds  no  support 
In  a  single  word  or  sentence  of  the  Oonstl- 
tntlon. Indeed,  such  an  Interpretation  of  the 
Constitution  does  violence  to  Its  plain  lan- 
guage. There  Is  no  ambiguity  or  obscurity 
of  meaning  In  the  sevaal  sections  lelating 
to  the  creation  of  state  debts.  The  phrase 
"bonds  of  the  state  of  North  Dakota"  im- 
ports a  state  debt  The  common  mind  un- 
derstands that  it  la  a  state  obligation,  a  state 
debt,  for  the  payment  of  which  the  faith  and 
credit  of  the  state  is  pledged;  and  it  would 
be  an  insult  to  the  intelligence  of  the  fram- 
ers of  the  Constitution  and  to  the  people  of 
this  state  for  this  court  to  say  that,  when 
they  restricted  the  board  of  university  and 
school  lands  to  Investing  the  permanent 
school  fund  in  "bonds  of  the  state  of  North 
Dakota,"  they  did  not  In  fact  restrict  them 
to  state  bonds  such  aa,  so  far  as  their  es- 
sential features  are  concerned,  were  known 
to  the  framera  of  tiie  CiHiBtitutku  and  to 


the  people  at  that  time;  that  is,  bonds  reg- 
ularly issued,  within  the  debt  limit,  and  so 
certlQed,  and  the  payment  of  which  Is  se- 
cured by  an  Irrepealable  tax  levy.  If  this 
argument  of  counsel  be  meritorious.  It  is 
equally  applicable  to  the  other  classes  of  In- 
vestments to  which  the  Constitution  restricts 
the  board,  and  there  is  then  in  facA  no  re- 
striction. If  an  Investment  In  "bonds  of  the 
state  of  North  Dakota"  authorizes  an  Invest- 
ment In  bonds  other  than  those  known  when 
the  Constitution  was  adopted,  then  "bonds  of 
the  United  States"  may  be  extended  to  In- 
clude instruments  entirely  lacking  In  the  ea- 
sentlal  elements  of  such  bonds.  "Bonds  of 
school  corporations"  may  Include  obligations 
wholly  unknown  to  the  framors  of  tbe  Con- 
stitution, and  "first  mortgagee  on  farm 
lands"  may  be  extended  to  Include  Instru- 
ments wholly  devoid  tn  their  essential  na- 
ture of  the  security  which  such  obligationa 
afford  as  known  to  the  framers  of  tbe  Con- 
stitution and  to  the  people  when  tbey  adopt- 
ed it  This  contention  to,  from  Its  mere  state- 
ment, manlfeatly  unsound.  Moreover,  tbe 
contention  that  this  act  doea  not  antboriae 
the  creation  of  a  stete  debt,  and  that  these 
instrumento  do  not  evidence  a  state  debt,  to 
utterly  falladons.  It  Is  argued  tiiat  botb  tbe 
principal  and  interest  of  these  bonds  are  to 
be  repaid  from  a  special  fnnd— that  Is,  from 
the  Interest  and  Income  fund  of  tbe  Stete  Nor- 
mal School— and  that  their  payment  to  not, 
therefore,  and  cannot  become,  a  charge  upon 
the  state  or  Ite  taxpayers.  With  this  as  a 
premise,  counsel  contoida  that  there  to  no 
stete  debt;  ttiat  tbe  debt  to  paid  from  a  spe- 
cial fund,  to  wit  tbe  Intnest  and  Income 
fund;  and  tbat  the  state's  obligation  to  m«xe- 
Ij  to  appr(q;»rlate  this  fund,  and  apply  It  to 
tbe  payment  of  tbe  bonds.  A  vast  array  of 
cases  is  dted  which  bold  that  bonds  issued 
by  a  municipality  for  Improvemente  payable 
solely  out  of  special  assessmente  upon  prop- 
erty benefited  are  not  within  the  debt  limit 
provision.  In  such  cases  it  to  quite  generally 
held  that  no  debt  is  contracted  by  the  mu- 
nicipality to  be  paid  by  It  The  debt  is  to  be 
paid  by  tbe  property  l>eneflted;  tbat  la.  from 
tbe  funds  of  individuals,  and  not  from  the 
funds  of  the  municipality.  Tbe  loan  In  such 
cases  Is  really  to  the  owners  of  the  property 
twnefited.  Tbe  municipality  acte  merely  as 
an  assessing  and  collecting  agent  A.  full 
performance  of  the  obligation  of  the  munici- 
pality under  such  a  law  involves  It  to  no 
financial  liability.  The  individual  property 
owner  who  is  benefited  pays  the  debt  It  Is 
through  a  breach  of  Ite  obligation,  and  not 
by  a  performance  of  It  tbat  the  municipality 
Incinrs  a  financial  liability.  There  is  no  anal- 
ogy between  the  principle  upon  which  th^^ 
cases  are  founded  and  the  case  at  bar.  Un- 
der the  act  here  to  question,  the  state  itself 
is  the  borrower.  It  borrows  for  Ite  own  use, 
and  It  promises  to  repay  the  sum  borrowed, 
with  Interest  and  from  Its^wn  funds.  This 
act  provides  forci^i^lLbgOtfMttta.  and 
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not  payment  by  Indlvldaals,  as  In  ttae  case 
of  special  assesamenta.  Sections  3  and  4  ot 
Ibis  act  appropriate  bom  the  tateteat  and 
Income  fund  dedicated  to  the  Biq>port  of  the 
State  Xormal  School  a  anffiolent  sum  to  meet 
the  obligations  authorteed,  and,  further,  ap- 
proiwlate  '*out  of  any  funds  In  the  state  treas- 
ory  not  otherwise  appropriated"  a  snffldent 
amount  to  make  the  payment  In  case  the 
Interest  and  Income  la  not  sufficient  It  re- 
quires no  argument  to  ahow  that  this  la  a 
prondse  of  the  state  to  pay  the  prindinl  and 
the  Interest;  and,  as  we  shall  hereafter  see. 
It  la  a  promise  to  pay  out  of  state  resources, 
and  a  promise  which  can  only  be  discharged 
by  a  resort  to  taxation.  The  fact  that  all  or 
a  portion  of  the  debt  may  be  paid  from  the 
intorest  and  income  fund  does  not  change 
the  (diaracter  of  the  obligation,  ot  alter  Its 
^ect  upon  the  state.  The  Important  fact  la 
that  It  la  paid  by  the  state.  It  is  not  Im- 
portant from  what  fund  It  Is  payable.  That 
Is  a  mere  uaMer  of  bookkeeping.  Tbe  pay- 
ments. In  dther  event,  are  made  by  the  state, 
and  from  Its  resources.  The  result  would  be 
hi  ev&cj  respect  the  same  If  all  the  payments 
were  made  directly  from  funds  derived  from 
general  taxation,  and  the  act  would  be  open 
to  no  more  constitutional  objections  than  it 
now  la  If  the  dlagnlae  were  removed,  and  It 
authorised  the  iasnance  of  state  bonds,  rec- 
ognizable In  form  and  In  substance  as  such, 
and  requiring  the  levy  of  an  annual  tax, 
as  required  by  section  182  of  the  Constitu- 
tion. Without  attempting  to  classify  these 
taiBtnimentB,  it  Is  entirely  apparent  that  they 
evidence  a  state  debt;  every  dollar  of  which, 
both  principal  and  Into^st,  must  inevitably 
be  r^ald  by  a  resort  to  general  taxation. 
Tbe  theory  la  flut  the  Interest  and  income 
fund  will  pay  these  bonds  and  the  Intereat 
m  them,  and  that  they  cast  no  burden  upon 
tbe  taxpayer.  Our  anawer  la  that  the  tax- 
payer Is  conqtelled  te  pay  them. 

In  order  that  the  answer  to  so  vital  a 
question  may  not  rest  upon  a  mere  arbitrary 
asTCTtlou,  we  may  be  permitted  to  illustrate 
the  reasons  for  our  answw  from  the  practi- 
cal operation  of  tbe  several  legislative  acte 
which  have  adopted  this  plan.  This  scheme 
of  flnandng  state  Institutions  bad  Its  origin 
In  tiie  Legislature  of  18&1.  Chapter  89.  p.  246, 
Lawi  1891,  authoriaed  the  Issuance  of  $40.- 
000  btmda  t^Mm  this  plan;  $20,000  for  eacih 
of  tile  normal  schools.  No  farther  bonds 
were  authoriied  tmtil  the  session  of  1001. 
when  $120,000  were  authorised  and  Issued. 
See  chapters  88,  127,  and  178,  pp.  48,  100; 
and  228,  of  the  Session  Laws  of  1001.  The 
plan  haa  evld«itly  grown  In  fiivor,  however, 
for  the  recent  Legislature  authorized  the  Is- 
floanee  of  bonda  payable  upon  this  plan  to  the 
amount  of  $581,000.  Now.  It  la  assumed  by 
counsel  for  tiie  board  that  the  obligation  of 
these  bonds  vrlll  be  met  from  the  interest  and 
Income  fund  solely,  and  that  no  necessity  can 
H  will  arise  for  a  resort  to  the  otbex  funds 
of  the  state.  The  assumption  that  the  In- 


terest and  income  fund  will  pay  tiie  obliga- 
tions as  they  mature  may  be  unwarranted.  In 
view  of  tbe  history  of  the  loan  of  $20,000 
made  for  the  benefit  of  this  Institution  in 
1891,  and  payable  upon  this  plan.  Tbe  re- 
cent Legislature,  prior  to  the  passing  of  the 
act  authorizing  the  present  $60,000  Issue, 
passed  an  act  (chapter  125,  p.  166,  I^aws 
1903)  declaring,  in  effect,  that  the  former 
^i0.000  Issue  should  thereafter  constitute  a 
state  debt,  requiring  the  interest  and  prin- 
cipal of  that  loan  to  be  paid  from  general 
taxation,  authorizing  a  stete  tax  levy  for  that 
purpose,  and  reciting  In  the  act  that  tbe  In- 
terest and  income  was  not  sufficient  to  pay 
tbe  Int«^  and  principal  upon  tbe  $20,000 
and  upon  the  proposed  Issue  of  $60,000.  It 
may  be  said  that  thla  recital  was  true  In 
pcdnt  of  foot  Daring  the  12  years  prior  to 
that  time  there  had  been  paid  by  the  State 
Treasure  upon  the  intraest  on  this  loan  tbe 
snm  of  $14,40a  But  $2,400  of  this  sum  was 
paid  directly  from  the  Interest  and  Income 
fund.  The  remaining  $12,000  was  paid  from 
ath&e  stete  tunda,  which  were  derived  direct- 
ly from  taxation.  Under  the  tama  of  the 
repudiating  act  above  rtfored  to.  there  Is  no 
pretense  that  any  further  portion  of  the  in- 
terest or  principal  of  the  1891  loan  will  bp 
paid  from  the  Interest  and  income  fund,  for 
the  act  requires  that  the  remaining  eight 
years'  Interest  and  the  entire  principal  shall 
be  repaid  by  general  texatlon.  It  may,  there- 
fore, well  be  doubted  whether  the  proposed 
Issue  of  $60,000  authorized  by  the  act  under 
consideration  can  be  met  from  tbe  inUxeat 
and  Income  fond.  It  is  true  this  fund  has  re- 
cently Increased,  and  necessarily  will  largely 
increase  in  the  future;  but  whether  It  will  be 
adequate  to  meet  the  obligations  as  they  ma- 
ture Is  necessarily  speculative.  We  shall  as- 
sume, however,  for  tbe  purposes  of  this  case, 
that  tbe  fund  will  be  at  all  times  sufficient. 
Nevertheless,  Uiat  assumption  does  not 
change  the  diaracter  of  the  obligations  aa  a 
stete  deb^  and  a  state  debt  payable  by  state 
taxation.  It  la  still  payable  from  stete  re- 
sources, and,  in  the  last  analysbi.  by  taxation. 
By  way  of  fmrther  Illustration,  we  will  con- 
alder  the  loan  authorised  by  the  act  und«r 
consideration.  The  act  antiiorises  the  issu- 
ance of  $60,000  four  per  cent.,  thirty-year 
bonds.  Hie  hoard  of  trustees  has  divided  Uie 
principal  Into  30  parta,  one  Ixmd  maturing  an- 
nually each  successive  year.  The  amount  of 
interest  which  will  accrue  and  must  be  paid 
daring  the  30  years,  amounte  to  $37,200. 
This,  with  the  principal,  makes  a  total  sum 
of  $97,20O,  which,  under  the  terms  of  tbe 
act,  must  be  paid  from  the  intoest  and  In- 
come of  the  fund  dedicated  by  the  enabling 
dct  and  tbe  Oonstltntlw  to  the  support  of 
this  institution.  It  must  be  apparent  to 
evtty  one  that,  if  the  aum  of  $97,200  of  the 
funds  which  are  available  and  provided  for 
the  support  and  maintenance  of  this  school 
for  the  next  80  years  is  dlveri^,  it  will  be 
necessary,  in  order  ^(^,^^^5J%(9®g|^l. 
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that  tbls  amount  shall  be  replaced,  and,  of 
course,  tbla  can  be  done  only  by  general  tax- 
ation. That  no  doubt  may  exist,  let  us  fur- 
ther Illustrate.  Assume  that  the  sum  of  $97,- 
200.  diverted  and  withheld,  as  It  necessarily 
must  be  If  this  act  is  ralid.  Is  Bufficient  to 
maintain  the  school  during  the  30-year  period. 
Is  It  not  apparent  that  when  this  sum  Is 
withdrawn  from  the  support  of  the  school  It 
will  be  compelled  to  close  Its  doors  for  want 
of  funds  to  sustain  It,  or.  If  It  does  not,  that 
the  exact  sum  diverted,  to  wit,  997.200,  must 
be  restored  by  general  taxation  for  Its  sup- 
port? Again,  assume  that  the  cost  of  main- 
tenance will  be  double  the  amount  of  the 
diversion;  that  Is,  $194,400.  For  this  pur- 
pose the  state  has  an  existing  Income  of  $97,- 
200,  derived  from  the  Interest  and  income 
dedicated  to  the  support  and  maintenance 
■of  the  school.  The  remaining  $97,200  must 
be  raised  by  general  taxation,  and  that  Is 
the  extent  of  the  taxpayer's  burden.  Now. 
•divert  the  amount  necessary  to  pay  the  In- 
terest and  principal  of  these  bonds,  to  wit, 
$97,200,  and  what  Is  the  result?  The  tax- 
payers of  the  state,  to  meet  the  expense  of 
maintaining  the  Institution,  are  compelled  to 
Increase  their  burden  to  the  exact  amount  di- 
verted. A  more  forcible  illustration  of  the 
true  character  and  underlying  falsity  of  this 
financial  scheme  will  be  afforded  by  a  com- 
plete statement  of  the  bonds  authorized  to  be 
Issued  by  the  Legislature  upon  this  plan  up 
to  date. 
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The  principal  of  these  bonds,  together  with 
tlie  Interest  contracted  to  be  paid,  will  amount 
approximately  to  $1,300,000;  all  of  which. 


under  the  terms  of  the  several  acts  aut 
IzJng  them,  must  be  paid  from  the  Inti 
and  Income  fund  of  the  several  state  1 
tutlons  for  whose  benefit  they  are  Isi 
We  will  assume  that  the  Interest  and  ln< 
fund  win  be  sufficient  to  meet  the  obllgat 
and  again  It  Is  proper  to  say  that  this 
be  a  questionable  assumption,  when  we 
slder  that  the  aggregate  Interest  and  ln< 
fund  of  all  the  Institutions  above  na 
from  statehood  to  July  Ist  of  the  present : 
amounted  to  but  $94,K!9.04.  But  we  shal 
sume  that  these  funds  will  be  adegual 
pay  the  Indebtedness  of  $1,300,000  repre 
ed  by  these  bonds.  Does  It  not  follow  n 
sarily  that,  when  yon  withdraw  thia  sum  : 
the  support  and  maintenance  fund  of  1 
state  Institutions,  you  must  restore  it? 
this  can  be  ioae  only  by  taxation.  It  If 
Important  how  you  name  the  purpose  ol 
tax  so  exacted.  It  may  be  termed  a  ta 
maintain  the  Institution,  or  a  tax  to  re] 
moneys  diverted  from  the  Interest  ant 
come  fund.  In  Its  effect  upon  the  taxi! 
it  la  a  tax  Imposed  to  pay  the  principal 
interest  on  money  borrowed  by  the  ata 
state  debt,  and  one  contracted  In  plain  ^ 
tion  of  the  constitutional  debt  limit  Tbi 
ly  plan— and  it  is  one  which  In  no 
argues  for  the  validity  of  the  act— upon  i 
It  can  be  said  that  the  Interest  anA  Im 
of  these  Institutions  will  pay  the  dbliga 
of  these  Instruments  without  a  resort  to  i 
tion  Involves  the  closing  the  Instltutlona  i 
the  loans  are  made  until  anch  time  ai 
debt  and  Interest  hare  been  discharged 
the  interest  and  IncMne  fund.  So  long  ai 
institutions  are  maintained  and  snppote 
the  state,  and  taxation  is  resorted  to,  i 
dollar  of  the  Interest  and  income  fund  v 
Is  diverted  must  be  restored  by  taxation 
Is  not  suggested  tliat  It  la  a  part  of  the 
icy  of  this  l^slation  to  close  the  dooi 
these  Institutlona.  This  particular  scben 
finance,  while  Indlgenoua  to  this  state,  li 
without  Its  parallels.  The  state  of  New 
at  an  early  date  engaged  largely  In  worl 
Internal  improvement  It  built  and  a\ 
the  Erie  Canal,  and  In  doing  so  Incnn 
large  state  indebtednesa,  with  the  result 
the  entire  subject  was  placed  under  com 
tlonal  control  in  1S16.  The  net  annual 
enue  from  the  canal  amounted  approxlmi 
to  $SOO,O0a  The  Constitution  required 
the  net  revenues  should  be  applied  as 
lows:  First,  a  fixed  sum  to  pay  the  int 
and  apply  on  the  principal  of  what 
known  aa  the  "canal  debl^';  second,  am 
fixed  sum  to  apply  upon  the  state  debt  kz 
as  the  "general  fund  debt^;  third,  a  del 
sum  to  the  general  revenue  fund  (tf  the  t 
It  was  then  provided  that,  after  satlsl 
the  above  requirements,  **the  remainder  o: 
revenues  of  the  said  canala  ahall  In  ead 
cal  year  be  applied  In  such  manner  ai 
Legislature  shall  direct  to  the  completlc 
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canals  Aall  be  completed."  In  wder  to  hae- 
ten  tbe  completion  of  the  canal,  the  LeglB- 
latnre  of  18&1  pasaed  an  act  antborizlng  the 
comptroller  to  Issne  canal  reTenue  certifi- 
cates to  the  amount  of  ¥9,000,000,  payable  ont 
of  the  snrplna  rerraiue  of  tbe  canals  above 
tbe  amonnts  required  by  the  constitutional 
proTisltuis  above  referred  to,  and  required 
that  said  certlflcates  "shall  purport  on  their 
fitce  to  be  Issued  by  virtue  of  this  act  and 
without  any  other  Uablltty,  obligation  or 
Idedge  on  tbe  part  of  the  state  tban  audi  as 
is  cwtalned  in  this  act**  Blsewbere  the  act 
provided  that  "the  state  shall  in  no  event  be 
liable  to  make  up  any  deficiency  In  the  canal 
reTenue  or  to  redeem  the  certlflcates  from 
anr  other  source  than  tbe  canal  revenues,  as 
directed  iiy  tbe  act"  The  question  as  to 
whether  this  act  was  In  violation  ot  the  pro- 
rislons  of  tbe  Gonstltatlon  forbidding  the  cre- 
ation of  a  state  debt  In  excess  of  ¥1,000,000 
was  presented  to  the  Supreme  Court  of  New 
Jotk  In  the  case  of  Kodman  v.  Muuson,  13 
B&rb.  68,  and  to  the  Court  of  Appeals  In 
NeweD  t.  People,  7  N.  Y.  9.  In  both  cases 
It  was  held,  after  careful  consideration,  and 
upoD  cogent  reasoning,  that  the  act  autborlz- 
vi  the  creation  of  a  state  debt  within  the 
meaning  of  the  Constitution,  and  tlils  al- 
tliough  the  act  In  terms  attempted  to  exempt 
tl.e  state  from  liability  for  any  deficiency  that 
uifgbt  arise  In  the  fund  pledged  for  its  pay- 
Dient  In  addition  to  other  reasons,  the  act 
was  beld  to  violate  tbe  Constitution  In  two 
respects:  (1)  It  applied  a  part  of  the  rev- 
enaes  to  tbe  payment  of  Intei'est  Instead  of 
to  the  completion  work,  and  C2)  It  authorized 
the  contracting  of  a  debt  by  the  state  in  ex- 
cess of  the  state  debt  limit.  Ruggles,  C.  J., 
Id  discussing  the  question  whether  it  created 
a  state  debt,  used  the  following  language, 
which  meeto  onr  full  approval:  "It  makes 
DO  difference  whether  tbe  debt  is  contracted 
00  tbe  general  credit  of  the  state  or  on  tbe 
credit  of  a  fond  belonging  to  the  stnte.  When 
tbe  Interest  on  a  loan  Is  raised  by  a  tax  It 
comes  from  tbe  pockete  of  the  people  tndi- 
Tidually,  wben  It  Is  paid  ont  of  a  fund  be- 
longing to  the  people.  It  Is  paid  out  of  their 
common  purse.  In  respect  to  the  profit  and 
loss  of  tbe  transaction,  the  objection  Is  as 
great  to  the  one  mode  of  borrowing  as  to  the 
other.  Tbe  chief  object  of  the  restraint  Im- 
posed by  tbe  twelfth  section  of  article  7  of 
the  Constitution  [the  debt-limit  section]  upon 
the  contracting  of  public  debt  was  to  pro- 
tect the  people  against  tbe  exhausting  bur- 
then of  paring  interest."  Johnson,  J.,  In  a 
conenrrliig  opinion,  said:  "If  language  has 
any  meaning,  the  legal  effect  of  tbe  act.  If 
valid,  is  at  least  to  devote  so  much  of  the 
tarplus  revenues  of  the  canals  as  shall  ac- 
toally  be  received  after  1854  to  the  creation 
of  a  fund  to  pay  the  canal  revenue  certifi- 
cates and  the  interest  thereon.  If  this  can 
be  done  In  regard  to  one  source  of  revenue. 
We  see  no  reason  why  the  same  thing  may 
not  be  done  In  regard  to  every  source  of  rev- 


enue  of  the  state,  Indudlng  not  only  all  rev- 
enue which  may  arise  from  property,  but  blso 
all  which  may  be  realized  by  the  exercl^  of 
the  power  of  taxation.  Such  an  anticipation 
of  revenue  would  no  more  create  a  debt  than 
this  bill  does.  It  may  be  objected  that  there 
la  a  distinction  between  a  pledge  of  the  rev- 
enues of  property  owned  by  the  state  and  of 
tbe  revenues  to  be  derived  from  taxation; 
but  the  distinction  does  not  atfect  the  ques- 
ticm.  Whatever  consumes  the  revenues  of  the 
property  of  the  state  tends  to  render  a  re- 
I  sort  to  taxation  necessary  just  to  the  atent 
to  wblcb  the  revenues  from  property  have 
been  consumed.  It  Is,  theref<ffe,  a  matter  of 
entire  Indifference  whether  one  or  another 
part  of  the  resources  of  the  state  Is  drawn 
upon;  for  the  substentlal  effect  upon  the 
financial  condition  of  tbe  stete  Is  the  same  In 
either  case.  If  the  constitutional  provision 
against  incurring  debts  permits  such  a 
scheme  as  this  to  be  effectual,  It  Is  of  small 
moment  to  inquire  what  It  prohibits,  for  It 
provides  no  practical  restraint  whatever  up- 
on the  power  of  the  Legislature.  To  attrib- 
ute such  an  Intention  to  the  convention  or 
to  tbe  people  as  to  permit  the  one  and  pro- 
hibit the  other  is  to  attribute  to  them  an  en- 
tire incaiiaeity  to  comprehend  the  subject  on 
which  they  vteve  acting,  and  the  effect  of 
tbclr  own  language.  •  •  •  State  obllga- 
tl<ms  assume  every  form  which  can  tempt  the 
possessor  of  money  to  part  with  It  to  the 
government  and  are  varied  from  time  to  time 
as  one  or  the  other  seems  most  liUely  to 
accomplish  tbe  purpose  of  putting  oul  prom- 
ises and  getting  money  in  return.  In  all 
these  forms  one  common  attribute  Is  found, 
and  one  only,  to  wit  that.  In  consideration 
of  money  advanced  to  the  state,  the  state 
promises  whatever  It  Is  that  will  be  most 
likely  to  procure  money  to  be  advanced.  It 
matters  not  what;  and  that  which  Is  tbus 
promised  Is  debt  It  may  relate  only  to  the 
Income  of  particular  property,  or  It  may  em- 
brace the  whole  resources  of  the  state.  The 
extent  of  the  obligation  does  not  affect  cff 
qualify  Its  nature.  Ho  long  as  there  is  an 
obllxntlon  assumed  by  the  state.  It  constitutes 
a  debt;  soroethiiv  due  from  tbe  state."  We 
also  quote  from  the  concurring  opinion  of 
Edmunds,  J.  Upon  this  point  he  said:  "It  Is 
said  that  It  Is  not  a  debt  but  merely  antici- 
pating the  resources  of  tbe  state  ns  derived 
from  tbe  cannts.  Now,  It  seems  to  me  that 
all  debt  whether  by  individuals  or  states,  is 
merely  an  anticipation  of  resources.  Then, 
again,  it  is  said  that  it  Is  no  debt  because 
only  a  portion  of  the  resources  of  the  state 
are  dpvotod  to  the  repayment  Does  the  fact 
that  every  householder  has  certain  property 
that  Is  not  liable  for  the  payment  of  his  debte 
destroy,  or  even  cbanpe,  the  character  of  the 
obligation  that  rests  upon  blm  to  repay  money 
tiiat  he  has  borrowed?  These,  and  such  like 
suggestions,  which  were  mnde  to  us  on  the 
argument,  have  not  had  the  effect  to  persuade 
me  that  borrowing  m<^e^ ^n<^<;g.{5«fgg 
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a  d^it'*  Tbe  Tlewa  of  Brown,  J.,  who  wrote 
the  opinion  In  Rodman  t.  Munaon,  sapra,  In 
wbt&i  tbe  same  aet  was  InvolTed,  are  ex- 
pressed in  language  equally  clear:  "I  can- 
not do  otberwlse  than  regard  it  as  a  loan— 
a  loan  of  money  to  be  repaid  at  a  future 
day;  not  from  tbe  taxable  property  of  the 
people  of  the  state,  or  from  the  resonrces 
and  revenues  of  the  state  generally,  but  quall- 
fiedly  and  specially  from  that  portion  of  its 
resources  known  as  the  'remainders  of  tbe 
canal  revenues.'  There  cannot  be  a  loan  of 
money  without  a  lender  and  a  borrower,  and 
there  cannot  be  a  contract  of  lending  wltb- 
out  creating  a  debt  and  an  obligation  to  re- 
pay In  some  form  and  to  some  extent  Tbe 
time  of  payment  may  be  postponed  to  a  dis- 
tant day.  The  contract  may  provide  that 
payment  may  be  made  In  property.  In  cur^ 
rent  coin,  or  In  a  depreciated  currency.  It 
may  be  payable,  as  In  tbe  case  of  tbe  canal 
certificates,  from  tbe  proceeds  of  tbe  Income 
of  certain  specific  property,  but  It  remains  a 
debt  notwitbstandlng.  Tbe  particular  form 
or  medium  of  payment,  or  the  specific  source 
from  whence  tbe  means  of  payment  Is  to  be 
derived,  may  lessen  or  circumscribe  the  obli- 
gation of  tbe  debtor,  but  It  cannot  efltace  the 
obligation,  or  transform  It  into  something 
which  is  to  be  recognized  by  another  name, 
until  the  source  from  whence  it  Is  to  proceed 
has  failed,  and  tbe  means  of  Its  payment  is 
exttngulsbed." 

The  same  principle  was  involved  In  City 
of  Jollet  V.  Alexander  (III.)  62  N.  E.  861. 
The  city  of  JoIIet  owned  a  system  of  water- 
works which  netted  an  annual  income  of 
about  $10,000.  It  desired  to  extend  and  Im- 
prove the  system.  The  city  indebtedness 
was  up  to  the  constitutional  debt  limit,  and 
the  city  council  authorized  the  Issuance  of 
water  fund  certificates  to  the  amount  of 
$240,000,  to  be  paid  out  of  tbe  waterworks 
fund,  to  which  they  were  In  terms  limited; 
that  is.  It  pledged  the  revenues  of  the  plant, 
and  mortgaged  the  plant  Itself  to  secure  tbe 
loans  evidenced  by  tbe  certificatos.  It  was 
held  that  the  ordinance  violated  the  constitu- 
tional debt-ltmlt  provision.  It  was  said  that, 
although  no  action  could  be  maintained 
against  the  city,  still.  In  common  understiini- 
Ing,  the  certificates  constituted  a  debt 
"Where  one  partj'  occupies  the  position  of 
creditor  and  another  of  debtor,  there  Is,  In 
the  common  understanding,  a  debt.  The 
state  la  not  liable  to  be  sued  by  Its  citizens 
upon  any  of  its  obligations,  but  no  one  would 
think  of  saying  that  the  state  Is  not  Indotitod 
where  It  has  Issued  bonds  or  certiflcati's  of 
Indebtedness,  and  where  there  Is  a  legal, 
moral,  or  equitable  obliRntlon  to  pay.  •  •  • 
One  who  pawns  or  pledges  his  property,  and 
who  win  lose  the  property  If  he  does  not  pay. 
Is  Indebted,  although  tbe  creditor  has  noth- 
ing but  the  security  of  tbe  property;  and  so, 
also,  is  a  mortgagor  who  Is  liable  to  lose  bla 
property  if  be  does  not  pay  the  money  se- 
cured by  the  mortgage.   No  one  would  agree 


to  the  proposition  that  a  city  could  o 
money  by  mortgaging  the  dty  hall,  tbe  1 
logs  of  the  fire  departmrat,  or  other  pro 
of  the  city,  without  a  promise  to  pay,  b 
as  to  enable  the  creditor  to  take  the 
satisfaction  of  the  loan,  und«  a  statnt 
thorlzlng  such  action,  and  yet  not  creat 
Indebtedness  of  the  city.  We  see  no  c 
ence  between  mortgaging  the  public  bull 
and  property  of  the  city  and  mortgagh 
system  of  waterworks.  •  •  •  The 
nance  proposes  to  take  the  income  noi 
rived  from  it  amounting  to  abont  $10.) 
year,  and  devote  It  to  the  payment  of  th 
tiflcates.  This  Is  existing  property  an 
come  of  the  city,  derived  annually  froc 
present  system  of  waterworks,  indepe 
of  the  extension,  and  in  no  manner  resi 
from  or  dejpending  upon  It  The  city 
lose  property  in  the  form  of  establisbf 
come  for  the  purpose  of  paying  the  c 
cates.  If  the  city,  being  indebted  beyoa 
constitutional  limit  can  Issue  certiflcatei 
able  out  of  that  fund  without  creati 
debt  It  would  be  equally  within  its  poT< 
issue  obligations  by  pledging  tbe  fmv 
rived  from  drawshop  licenses,  or  Ucmscs 
hackmen,  peddlers,  theaters,  or  amuseo 
or  any  other  funds  of  the  city.  All  o 
revenues  of  ttie  dty,  except  such  as  wot 
derived  from  general  taxation,  might  in 
way  be  pledged  or  mortgaged  for  long 
to  come;  and  we  apprehend  that  nc 
would  be  found  to  say  that  auch  a  bc 
would  not  be  a  mere  evasion  of  the  C 
tutlon.  *  *  *  It  does  not  make  an; 
ference  that  the  certificates  are  payabl 
of  the  special  fund,  If  the  dty  Is  tbe  < 
of  the  fund.  All  Its  obligations  are  ps 
out  of  some  particular  fund.  Tbe  dty 
cll  Is  required.  In  raising  money  by  tax 
to  make  appropriations,  specifying  tb 
Jecte  and  purposes  for  which  they  are  i 
and  the  amount  appropriated  tor  each  * 
and  purpose.  The  money  and  appropr 
raised  for  one  purpose  cannot  he  appli 
any  other,  and  the  accounts  of  each  fmii 
appropriation,  and  tbe  debits  and  credll 
longing  thereto,  must  be  kept  In  a  sei 
account.  Tbe  debts  chargeable  to  a  pa 
lar  fund  are  payable  only  ont  of  that 
and  it  makes  no  difference  what  fund 
are  chargeable  to  or  payable  out  of.  i 
fund  is  one  which  belongs  to  the  city.  * 
The  principle  Involved  In  special  assessn 
under  which  the  warrants  Issued  by  a  d 
not  constitute  Indebtedness  of  a  dty,  c 
be  applied  to  this  case.  Tbe  city  in  1 
way  liable  for  their  payment  and  never 
the  fund  out  of  which  they  are  paid. 
V.  City  of  Indianapolis.  124  Ind.  292,  ; 
E.  7S8.  7  I*  R.  A.  681.  The  improve 
when  made,  becomes  the  property  o 
city,  but  the  cost  and  expose  fall  upo 
property  bolder.  If  more  sbould  be  coll 
than  will  pay  tbe  vrarrants,  it  Is  rebat 
the  property  qfwherav^ , ii , -the  warrant 
not  p^^.m^Mi^$%ijtaflned  to  the 
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prty  of  iDdivldnals.  A  special  assessment  la 
a  Hen  upon  individual  property,  and  not  up- 
on property  of  the  city;  but  In  this  case  the 
holders  of  certlflcates  would  have  a  right  to 
take  and  appropriate  a  pre-existing  Income  of 
the  city  for  the  payment  of  the  certificates, 
and  also  to  enforce  payment  by  a  sale  of 
property  of  the  city.  The  certlflcates  would 
be  in  no  sense  chargeable  upon  the  property 
of  individuals,  but  solely  upon  tbe  income 
and  property  of  the  city,  Including  property 
already  owned  by  the  city,"  The  case  of 
Mayor  of  Baltimore  T.  Gill,  31  Md.  375,  300, 
la  to  the  same  effect,  and  we  know  of  no 
cases  in  which  the  soundness  of  the  reason- 
ing of  these  cases  has  been  questioned. 

It  was  contended  by  counsel  for  the  board 
"that  the  contemporaneous  construction  of 
all  the  departments  of  the  state  government 
settles  the  legality  of  the  issue  of  these  bonds 
and  the  Investment  of  these  funds  In  them." 
To  this  we  cannot  assent  The  rule  of  con- 
Btmctlon  which  permits  courts  to  resort  to 
contemporaneous  construction  by  nonjudicial 
(^cers  bas  no  application  here.  It  Is  only 
when  the  language  of  the  law  or  of  the  Cou- 
Btltution  which  Is  to  be  construed  is  ambigu- 
ous and  doubtful  that  courts  are  authorized 
to  resort  to  such  extrlnaic  sources  of  inter- 
pretation. To  follow  the  practical  construc- 
tion placed  upon  their  authority  by  the  Leg- 
islature and  by  the  officers  charged  with  the 
daty  of  administering  this  trust  would  be  to 
abolish  the  plain  provisions  of  the  Constitu- 
tion without  the  formality  of  taking  a  popu- 
lar vote.  The  true  rule  is  stated  In  Gooley's 
Const  T.tm.  S3,  as  follows:  "Contemporary 
construction  •  •  •  can  never  abrogate 
the  text;  it  can  never  fritter  away  Its  obvi- 
ous sense;  It  can  never  narrow  down  Its 
true  limitations;  It  can  never  enlarge  Its 
natural  boundaries.  •  ♦  *  Acquiescence 
for  no  l^gth  of  time  can  legalize  a  clear 
usurpation  of  power  where  the  people  have 
plaiuly  expressed  their  will  In  the  Constitu- 
tion, and  appointed  tribunals  to  enforce  it" 

The  question  whether  the  interest  and  In- 
come dedicated  by  Cbngress  'i:o  be  expended 
la  the  support  of"  this  and  the  other  educa- 
tional institutions  of  the  state  can  lawfully 
be  used  to  erect  buildings  and  make  perma- 
nent Improvements,  or  whether  It  can  only 
be  used  for  current  expenses,  was  discussed 
at  considerable  length  by  counsel.  On  this 
point  the  Supreme  Court  of  Washington,  In 
reference  to  the  Interest  and  Income  fund 
belonging  to  the  common  schools.  In  Shel- 
don V.  Purdy,  49  Pac.  230,  said:  "This  fund, 
QDder  the  Constitution,  Is  devoted  to  the  sup- 
port of  the  public  schools.  That  portion  com- 
iog  from  the  irreducible  common  school  fund 
ts  devoted  to  the  payment  of  current  ex- 
penses. The  building  of  new  schoolhouses 
and  the  purchase  of  schoolhouse  sites  do  not 
c-ome  within  any  authorized  signification  of 
'current  expenses.'  Neither  do  they  come 
vithln  any  well-defined  acceptation  of  'sup- 
port (rf  the  common  scboola.'  Both  the  terms 


'support'  and  'current  expenses,'  when  ap- 
plied to  the  common  schools  of  this  state, 
mean  continuing  regular  expenditures  for  the 
maintenance  of  the  schools.  Building  a  new 
schoolhouse  and  purchasing  a  site,  while  at 
times  necessary  and  proper,  are,  as  a  rule, 
unusual  and  extraordinary  expenditures." 
Whether  this  construction  should  govern  in 
this  state  we  shall  not  determine.  This  ques- 
tion Is  not  Involved  In  this  case.  The  act 
under  consideration  does  not  appropriate  the 
interest  and  income  of  the  normal  school  to 
erect  buildings.  On  the  contrary,  under  the 
terms  of  this  act,  the  state  borrows  money 
and  erects  the  buildings  from  the  borrowed 
funds,  and  the  act  appropriates  the  Interest 
and  income  of  the  institution,  not  to  erect  the 
building,  but  to  pay  the  debt  which  the  state 
has  contracted  for  the  borrowed  money.  Un- 
der this  act  the  state  proposes  to  borrow 
$60,000,  and  invest  It  in  buildings  and  equip- 
ments, and  to  meet  the  obligations  of  the  loan 
It  appropriates  from  the  Interest  and  income 
fund  of  this  Institution,  dedicated  to  Its  sup- 
port, the  sum  of  $97,200,  to  pay  the  debt  there- 
by contracted.  It  does  not  appropriate  the 
funds,  either  to  erect  buildings  or  to  pay  cur- 
rent expenses,  but  to  pay  the  principal  and 
interest  of  a  state  debt.  The  people  of  this 
state,  in  their  Constitution,  In  plain  language 
limited  the  authority  of  the  Legislature  to 
contract  state  debts  to  $200,000,  and  in  lan- 
guage equally  plain  they  restricted  the  board 
of  uniTeralty  and  school  lands  to  four  kinds 
of  securities  for  Investing  the  permanent  edu- 
cational funds.  If,  as  Is  contended,  securi- 
ties of  the  kind  designated  by  the  Constitu- 
tion cannot  be  had  In  sufflcient  amount  to 
absorb  the  funds  available  for  investment, 
the  people  alone  can  furnish  the  remedy  by 
an  amendment  to  the  Constitution.  Indeed, 
an  amendment  was  proposed  by  the  recent 
Legislature,  and  referred  to  the  next  Legis- 
lature, which,  if  approved  by  the  people,  will 
authorize  the  board  of  university  and  school 
lands  to  invest  the  moneys  of  the  permanent 
school  funds  and  other  educational  funds  In 
bonds  of  counties,  townships,  and  municipal 
bonds,  in  addition  to  these  classes  now  au- 
thorized. So,  too,  if  the  debt  limit  is  in  fact 
too  low,  the  people  alone  can  remove  the  lim- 
itation. The  Legislature  cannot  repeal  It  or 
amend  it  or  nullify  it  by  evasion.  The  ques- 
tion of  the  state  debt  limit  was  the  subject 
of  extended  consideration  by  the  members  of 
the  constitutional  convention.  Some  favored 
placing  no  restriction  upon  legislative  power; 
others  favored  a  limitation  as  low  as  $30,000. 
As  a  result  of  compromise,  the  amount  to 
which  the  Legislature  might  contract  was 
limited  to  $200,000,  and  for  the  further  pro- 
tection of  the  credit  of  the  state  it  was  re- 
quired that  the  act  authorizing  the  creation 
of  the  debt  should  malie  provision  for  pay- 
ment of  the  principal  and  iLterest  by  an  ir- 
repealable  tax  levy;  and,  further,  that  "no 
bond  or  evidence  of  Indebtedness  by  the  ^te 
Shall  be  valid"  nnIe88DtiieeBa<[Ai^4i)^^<^ 
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ludorsed  thereon  a  certificate  showing  that 
it  Is  within  the  debt  limit  The  fixing  of 
tbfi  state  debt  limit  was  and  Is  a  matter  for 
the  people  to  determine  for  themselves  as  a 
matter  of  state  policy.  They  saw  fit  to  fix 
it  at  $200,000,  and  until  it  is  altered  by  them 
it  must  be  respected  by  the  Legislature.  The 
three  states  admitted  into  the  Union  with  the 
state  under  the  same  enabling  act  fixed  their 
debt  limits  as  follows:  Montana  and  South 
Dakota  at  flOO.OOO,  Washington  (400,000. 
California,  Nebraska,  and  Wisconsin  each 
have  a  debt  Ihnlt  of  $100,000,  Minnesota 
$250,000,  and  K^icbigan  $50,000.  By  a  com- 
parison of  population  and  resources,  it  can 
hardly  be  said  that  the  framers  of  our  Con- 
stitution were  ungenerous  in  the  limit  placed 
npon  leglslatlTe  power. 

It  is  patent  that  the  board  of  university 
and  school  lands,  in  purchasing  these  bonds, 
merely  followed  the  financial  policy  of  the 
Legislature.  The  act  under  conaideration, 
while  it  does  not  command  the  board  to  pur- 
chase the  bonds,  for  the  Legislature  has  no 
such  power  under  the  Constitution,  com- 
mands that  they  "shall  first  be  offered  for 
Esle  to  the  board."  Indeed,  it  la  not  too 
much  to  say  that  it  was  the  legislative  pur- 
pose, in  auUiorizlng  the  Issuance  of  this  clasa 
of  bonds,  to  have  the  permanent  educational 
funds  invested  in  them.  In  yielding  to  this 
legislative  policy,  the  board  was  clearly  in 
error,  and  in  doing  so  violated  the  plain  pro- 
visions of  the  OoDstitution,  which  mark  the 
limit  of  their  authority  and  prescribe  their 
duty,  ^"hen  the  Constitution  speaks.  Its 
voice  is  supreme,  and  its  mandates  are  to  be 
obeyed  by  all  departments  and  all  offlcera  of 
the  state  government. 

The  members  of  this  court  are  not  unmind- 
ful of  the  embarrassment  to  this  and  other 
state  institutions  which  are  looking  to  mon- 
eys derived  from  these  proposed  loans  for 
buildings  and  Improvements  which  will  fol- 
low our  decision.  This  will  be  temporary, 
however,  and  is  of  small  consequence  com- 
pared with  the  permanent  injury  which  would 
be  done  to  the  people  of  the  state  if  the 
courts,  to  which  they  have  committed  the 
preservation  of  their  constitutional  rights  and 
the  integrity  of  the  Constitution  itself,  should 
fall  In  the  performance  of  their  duty.  It  fol- 
lows from  what  we  have  said  that  the  State 
Treasurer,  as  the  custodian  of  the  permanent 
school  fund,  acted  in  accord  with  his  legal 
duty  in  refusing  to  pay  the  warrant  drawn 
for  the  proposed  illegal  investment. 

The  writ  prayed  for  will  be  denied.  All 
concur. 


WRIGHT  T.  MINNEArOLlS,  ST.  P.  &  B. 
S.  M.  liY.  CO. 
(Htqireine  Ooart  of  North  Dakota.  Jnne  27, 

1803.) 

UUZJtOADS-NEGLIOENT  KILLINO  OF  CATTLB 

—PRESUMPTION  OP  NEaLIOENCB— CON- 
TRIBUTORY NEGLIGENCE. 

1.  Where  plaintiff,  in  an  action  for  the  negli- 
gent killing  of  cattle  by  a  railroad  train,  mad* 


proof  of  his  ownership  of  the  cattle,  their 
value,  and  the  fact  of  their  having  heea  killed  by 
a  train,  a  prima  facie  presumption  of  neKligem-^ 
was  established  without  further  proof.  The 
statute,  section  2978,  Rev.  Codes  1809,  creates 
a  presumption  of  negligence  from  tba  fact  of 
killiag  by  the  cars, 

2.  Where  plaintitT,  at  a  time  when  it  was  nn- 
lawful  for  stock  to  be  at  large,  turned  his 
horses  out,  with  knowledge  of  their  habit  of 
going  upon  the  rnilroad  right  of  way,  yet  took 
no  means  of  herding  them  or  keeping  them  off 
from  the  railroad  track  which  ran  through  aod 
across  bis  land  and  in  close  proximity  to  and  in 
plain  view  from  his  houK,  and  where  no  doty 
was  imposed  upon  the  railroad  company  to 
fence  its  right  of  way,  he  was  guilty  of  such 
contributory  neeligence  as  will  defeat  an  ac- 
tion for  the  killing  of  a  horse  Iqr  on*  of  de- 
fendant's trains. 

(SyllahuB  by  the  Court) 

Appeal  from  District  Oonrt,  Batnai  Gomi- 

ty;  Olaspell,  Judge. 

Action  by  F.  P.  Wright  against  the  Minne- 
apolis, St  Paul  &  Sault  Ste.  Marie  Railway 
Company  for  the  killing  of  plaintlfTs  stock. 
Verdict  and  judgmmt  for  plaintiff.  From  an 
order  denying  its  motion  for  a  new  trial,  de- 
fendant appeals.  BeTcraed. 

Lee  ComtM,  for  anKllant  LoAerby  A 
White  and  B.  H.  Wright,  ftir  reqMndcsit. 

GOGHRANB,  7.  PlalntUTs  farm  la  owed 
by  defendant* 8  railway  In  a  northwesterly  di- 
rection. A  public  road  or  highway  runs 
north  and  wuth  through  plalntUTa  farm, 
crosslnc  the  railroad  track  80  rods  northwest 
of  plalntllTB  boose;  From  this  road,  crow- 
ing eastward,  defendant's  track  is  fenced  on 
both  sides  to  a  point  beyond  the  east  bound- 
ary of  plaintiff's  Isnd,  but  at  the  east  end 
these  fences  are  not  connected  by  an  end 
fence.  At  the  highway  crossing  there  was  a 
cattle  guard  between  the  rails,  and  the  space 
between  the  cattle  guard  on  either  ride  of  the 
track  and  the  fence  was  closed.  This  cattle 
guard  was  not  sufficient  to  turn  cattle  or 
stock,  but  plaintiff's  stock  fiwqnently  valked 
over  it  It  was  conceded  that  there  vas  no 
duty  on  defendant  to  fence  Its  rigbt  at  way. 
On  March  2,  1901,  two  com,  valued  at  $3i> 
each,  belonging  to  plaintiff,  were  killed  by 
defendant's  trains.  On  April  14,  1901.  a 
horse  of  plaintiff's  valued  at  $150,  was  found 
near  the  railroad  track  with  his  legs  broken, 
so  that  he  had  to  be  shot  After  a  T«dlct 
for  plaintiff  for  the  full  value  of  the  property 
claimed,  defendant  moved  for  a  new  trial  be- 
cause of  the  Insuffldency  of  the  evidence  to 
Justify  the  verdict  The  trial  court  denied 
the  motion  of  defendant  upon  condition  of 
plaintiff's  remitting  $30  of  bis  Terdlct.  the 
value  of  one  of  the  cows,  ^e  remlttltDr 
was  made,  and  defendant  appealed  trom  the 
Judgment  altered  on  the  Terdlct 

In  making  out  his  case  as  to  Uir  V'lllng  of 
tiie  cows,  plaintiff  made  proof  of  Us  owner 
ship  and  the  value  of  ttie  cows,  that  ther 
were  killed  by  defendant's  trains,  bat  offered 
no  evidence  tending  to^ow  snj;  negligence 
by  defendant  or  its  employes.  He  relied  upon 


1 1.  Sm  Ballroads,  voL  41,  Cast.  Dig.  H  im,  IBB. 
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the  BtiitDtoi7  iir«(timptloa  of  negllgeoce  raid- 
ed tbe  fttct  of  such  killing,  as  be  had  a 
right  to  do  In  the  first  instance.  Section 
2978,  Rer.  Codes  1899;  Hodglns  r.  Railway 
Company.  8  N.  D.  382,  66  N.  W.  188;  Bishop 
T.  Railway  Company,  4  N.  D.  536,  62  N.  W. 
605. 

Defendant,  to  orercome  the  prima  fade 
ease  so  made  by  Its  adversary,  Introduced  as 
witnesses  the  engineer  and  fireman  of  the 
passenger  train  No.  108,  which  passed  the 
place  where  these  cattle  were  killed,  going 
past,  on  tiie  morning  of  March  2,  1901.  The 
testimony  of  tiiese  witnesses  disclosed  the 
killing  of  one  only  of  the  cows  by  this  train, 
bQt  under  circnmstancea  which,  in  the  judg- 
ment of  the  trial  conrt,  fully  overcame  the 
statntory  presumption  of  negligence,  and  en- 
titled the  defendant  to  a  discharge  aa  to  this 
part  of  plaintiff's  demand.  Hodglns  v.  Rail- 
way Company.  8  N.  D.  882,  56  N.  W.  139. 
The  remlttltnr  of  830,  ordered  by  the  trial 
conrt  on  tbe  motion  tor  a  new  trial,  was  for 
tbe  value  of  this  cow.  As  to  the  second 
cow  included  in  the  verdict,  tbe  evldenre  was 
sach  as  to  indicate  that  It  was  killed  by  a 
train  going  west,  and  therefore  could  not 
have  been  killed  by  passenger  train  No.  108, 
vbich  killed  the  first  one.  This  second  cow 
was  found  dead  near  the  track,  about  two 
rods  west  of  the  highway  crossing.  From  a 
point  about  2S  rods  east  of  this  crossing  there 
were  footmarks  for  seven  or  eight  rods, 
vliere  **the  cow  had  made  great  leaps  along 
the  track";  also  evidence  indicating  that  she 
hod  been  dragged  west  along  the  track  16 
rods,  leaving  marks  of  blood,  hair,  horns, 
aod  hide  on  the  track,  to  the  point  near 
which  the  broken  and  bruised  body  was 
found.  This  evidence  Is  not  recondlable 
■with  the  theory  that  ttie  cow  was  killed  by 
a  train  moving  In  an  easterly  direction.  The 
Jary  most  have  found,  as  they  had  a  right  to 
do  If  they  believed  this  evidence,  that  this 
cow  was  killed  by  some  other  train,  and  not 
by  passengo'  train  No.  108.  Defendant  of- 
fered no  evidence  to  meet  this  condition  of 
the  proof.  The  statutory  presumption  of 
negligence  from  the  killing  of  this  cow  by  de- 
(endant's  train  was  not  overcome,  and  Is  snf- 
ItdNit  to  sustain  the  v»dlct  for  her  value. 

As  a  second  cause  of  action,  plaintiff  sought 
to  raise  against  tbe  defmdant  the  statntory 
presumption  of  negligence  by  proof  of  cir- 
cnmstancea tending  to  show  that  the  hone, 
the  subject  of  Us  second  cause  of  action,  was 
injured  through  coming  In  contact  with  the 
ran.  No  direct  proof  of  this  fact  was  made. 
The  clTcumstances  proven  were  consistent 
with,  and  render  probable,  the  conclusion 
that  the  horse  was  Injured  through  b^g 
struck  1^  one  of  defendant's  trains,  as  al- 
leged In  the  complaint,  but  such  circumstan- 
ces do  not  exclude  the  possibility  that  the 
borse  became  Mghtened  at  tbe  tialn  or  some 
other  object,  and  received  its  injuries  by  run- 
ning OTor  the  cattle  guard,  or  In  some  other 
way.  Assuming,  for  tbe  pniposea  of  this 


OEdnlon,  that  a  prima  facie  case  of  negligence 
was  made  out  by  these  proofs,  as  against  this 
plaintiffs  evidence  discloses  a  clear  caae  of 
contributory  negligence,  which  must  defeat 
his  recovery  as  a  matter  of  law.  Between 
April  Ist  and  November  let  It  was  unlawful 
for  stock  to  be  at  large.  Ely  v.  Rosbolt,  11 
N.  D.  659,  98  N.  W.  864.  Plalntirs  horse 
was  a  trespasser  iipon  defendant's  right  of 
way,  and  as  to  It  the  measure  of  defendant's 
duty  was  to  exercise  ordhury  care  not  to  in- 
jure it  aft^  It  was  discovered  to  be  In  a 
place  of  danger.  Defendant's  employes,  in 
operating  Its  train,  were  not  requlrpd  to  keep 
a  lookout  for  trespassing  stock.  Bostwick  v. 
Railway  Company.  2  N.  D.  450,  61  N.  W. 
TSl ;  Hodglns  v.  Railway  Company,  8  N.  D. 
380,  56  N.  W.  189;  O'Leaiy  v.  Elevator  Com- 
pany. 7  N.  D.  654.  76  N.  W.  019,  41  U  R.  A. 
677.  PlalntifTs  land  was  on  both  sides  of 
the  railroad  track,  the  land  north  of  the  right 
of  way  was  open  prairie,  bis  bouse  in  plain 
view  of  and  within  80  rods  of  the  tnA.  The 
fence  and  cattle  guards  at  the  west  end  of 
the  railroad  fence  at  the  highway  crossing 
were  insnffld^t  to  turn  stock.  Plaintiff's 
horses  and  cattle  walked  over  tills  cattle 
guard  without  let  or  hlndnncfe  At  tbe  east 
end  of  the  fence  there  was  nothing  to  pre- 
vent tbe  stock  goii^  onto  tbe  right  of  way. 
PlalntifTs  stock  were  in  the  habit  of  going 
onto  the  right  of  way  over  the  cattle  guard, 
and  had  done  so  all  winter.  He  had  seen 
them  do  BO  a  good  many  times  up  to  the  day 
of  the  killing.  Plaintiff  knew  that  his  horaes, 
when  they  went  onto  the  right  of  way  and 
along  the  railroad  track,  wrae  In  danger,  and. 
he  usually  drove  them  out  when  he  saw 
them  there.  Three  weeks  before  this  horse 
was  Injured  he  had  tbe  two  cows  hereinbe- 
fore moitloned  killed  on  this  r^ht  of  way, 
yet  he  turned  his  horses  loose  on  this  14ih 
day  of  April,  without  watch  or  att^idant,  to 
follow  what  he  speaks  of  as  the  "habit"  of 
going  onto  the  right  of  way.  On  April  14tb 
both  plaintiff  and  his  hired  man  saw  bis 
horses  on  the  track  at  1  p.  m.,  yet  neither 
made  any  endeavor,  so  far  as  the  evidence 
shows,  to  drive  them  out  of  th^  plain  ex- 
posure to  danger.  Plaintiff  was  guilty  of 
tbe  grossest  kind  of  negllgenoe  in  permitting 
his  hones  to  run  at  large  under  these  cir- 
cumstances. He  turned  them  out,  in  defi- 
ance of  the  law  probiblting  their  being  at 
large.  Into  a  place  of  Imown  danger,  with 
knowledge  of  their  habit  of  going  onto  tbe 
track,  tbere  to  become  a  mraiace  to  the  aafe^ 
of  the  traveling  public  as  well  as  to  the 
propwty  rights  of  the  common  eaxriae.  The 
law  and  the  Gtolden  Rule  require  that  par- 
ties find  a  safer  method  than  tills  of  market- 
ing their  stock.  Peterson  v.  Railway  Oom- 
pany  (Wis.)  56  N.  W.  639;  Carey  v.  Railway 
Company  (Wis.)  20  N.  W.  648;  Richardson 
T.  Railway  Company  (Wis.)  14  N.  W.  176; 
McMuIlan  v.  Dlckins(»i  Company  (Minn.)  65 
N.  W.  663;  La  Plamngfejy  pal^!i©^i@iy 
(Mich.)  87  N.  W.  666;  Rolbinson  t.  Bfilwf 
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Company  (Mich.)  44  N.  W.  779,  19  Am.  St 
Rep.  174;  Niemann  v.  Railway  Company 
(Midi.)  44  N.  W.  1019;  Hanna  t.  Railway 
Company  (Ind.)  21  N.  B.  903;  Railway  Com- 
pany T.  Skinner,  19  Pa.  303,  57  Am.  Dec. 
654;  St  Louis,  eta,  Co.  t.  Monday  (Ark.) 
4  S.  W.  784;  Chicago,  etc,  Ry.  Co.  t.  Qobs, 
17  Wis.  433,  84  Am.  Dec.  755.  DeCendanf  b 
request  for  a  directed  verdict  as  to  the  Bee- 
ond  cause  of  action  should  have  been  granted. 

The  Judgment  of  the  district  court  Is  re- 
versed. That  court  la  directed  to  set  aalde 
its  Judgment  and  to  order  Judgmrat  for  the 
plaintltf  for  $30,  conditioned  upon  his  filing  a 
remittitur  for  f  150  of  the  amount  of  his  ver- 
dict, this  representing  the  value  of  the  horse; 
otherwise  to  order  a  new  trial.  Appellant 
will  recover  coats  of  this  appeaL  All  ooncor. 


GKANB  t.  odegard.* 
(Bnprmie  Court  of  North  Dakota.  Jmie  23, 
1908.) 

COSTS  —  APPEAL  —  BRIEFS  —  REAROOMENT— 
ATTORNEY'S  FEES— MOTION  TO  RBTAX  COSTS 
— AL.LOWANOB  OF  COSTS— ABUSE  OF  DISCRE- 
TION. 

1,  Under  snbdiviBlon  5,  i  5575,  Rev.  Codes 
1899.  the  party  prevailing  in  this  court  la  en- 
titled to  recover,  as  part  of  his  costs  and  dis- 
bursements In  case  of  a  reargument,  the  same 
amount  for  the  argument  on  the  rdiearing  as 
is  allowed  for  the  original  argument. 

2.  The  fact  that  briefs  have  been  served  and 
filed  Out  of  time,  when  done  by  leave  of  court, 
does  not  defeat  the  right  of  the  prevailing  party 
to  have  the  cost  of  printing  the  same  taxed 
as  part  of  his  costs  and  disbursements. 

•3.  Section  5589.  Rev.  Codes  1899,  ^ves  to 
district  courts  power  to  award  motion  costs  in 
their  discretion  in  a  sum  not  to  exceed  $25. 
The  allowance  In  tblB  case  of  915  upon  a  denial 
of  appellant's  motion  to  retax  costs  was  not  an 
abuse  of  discretion. 

.(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Grlgga  County; 
S.  L.  Glaspell,  Judge. 

Action  by  Maynard  Crane  against  John  T. 
Odegard.  From  an  order  affirming  the  taxa- 
tion of  costs  on  a  remittitur  from  the  Su- 
preme Court  after  an  unsuccessful  appeal  by 
plaintiff,  he  again  appeals.  Affirmed. 

J.  G.  Robinson,  for  appellant  Newman, 
Spalding  &  Stambaugh,  tos  respondoit 

YOUNG,  C.  J.  Plaintiff  appeals  from  an  or- 
der of  the  district  court  of  Griggs  county  af- 
firming the  taxation  of  costs  In  this  case  by 
the  clerk  of  that  court  upon  a  remittitur 
from  this  court  The  controversy  is  over 
costs  which  accrued  in  this  court  The  case 
was  argued  twice.  At  the  first  argument 
three  motions  were  made  by  counsel  for  re- 
spondent, one  of  which  waa  to  strike  out  the 
appellant's  statement  of  case  and  affirm  the 
Judgment  of  the  lower  court.  The  motion 
was  sustained.  Plaintiff  petitioned  for  a  re- 
hearing. The  petition  was  granted,  and  the 
case  was  fully  reargued  at  the  September, 

*R«heaTlng  duM  July  21,  IBOL 


1902,  term,  resulting  In  a  digmlssal  of  ] 
tlfiTs  appeal  and  affirmance  of  the  Judgi 
See  Crane  v.  Odegard,  U  N.  D.  S42.  91  I 
962. 

The  items  of  coat  which  are  object* 
are  $15,  attorneys*  fee  allowed  for  the 
gument,  and  $27.75  for  a  printed  brief 
by  respondent  at  the  rehearing  upon  On 
tlons.  Both  items,  in  our  opinion,  were 
erly  allowed. 

The  allowance  of  $15  attorneys*  fee  fo 
original  argument  and  $15  for  the  argu 
upon  the  rehearing,  was  proper  under 
tion  5675.  Rev.  Codes  1809.  Tbls  sectioi 
adopted  in  this  Jurisdiction  from  New 
and,  under  a  well-established  rule  of  con: 
tion,  we  are  deemed  to  have  taken  it  wit 
construction  theretofore  placed  upon  it  b 
courts  of  that  state.  Prior  to  its  adc 
here,  It  bad  been  constmed  as  authorlzii 
allowance  of  the  statutory  attorneys'  fe 
on  a  reargument  as  well  as  upon  the  or! 
argument  Sweet  v.  Chapman,  53 
Praa  253  (decided  In  1877);  Guckcnhi 
et  al.  V.  Angevlne,  10  Hun,  453.  Tbe 
statute  Is  In  force  in  South  Dakota,  an 
been  held  to  autborhse  the  prevailing 
to  recover,  as  a  part  of  bis  costs  and  dial 
ments  for  argument  on  rehearing,  a 
equal  to  the  amount  allowed  for  the  or 
argumeut.  KIrby  v.  Western  Union 
graph  Company  (S.  D.)  65  N.  W.  482;  E 
V.  Edmonds  (S.  D.)  66  N.  W.  310,  59  Ai 
Rep.  762.  It  must  be  conceded  that  the 
ute  is  not  plain,  and  its  meaning  can  I 
certalned  only  by  construction.  It  n 
provides:  *    •    for  ai^nment.  f 

dollars.  •  •  Tbe  allowance  of  a 
torueys'  fee  for  tbe  argument  upon  a  n 
log  is  altogether  Just  And  does  no  vl< 
to  the  language  of  the  statute.  We  vrtl 
therefore,  depart  from  tbe  construction  i 
upon  it  by  tbe  courts  of  New  York  and  i 
sister  state. 

The  Item  for  printing  tbe  brief  snbt 
by  respondent  upon  tbe  motions  was  i 
proper  allowance.  The  brief  was  serre 
filed  by  leave  of  court  and  was  sncb  a 
as  was  required  to  be  printed  by  rule 
the  Revised  Rules  of  fbia  court  74  N. 
The  fact  that  It  was  not  served  and  fi] 
days  before  tbe  term  does  not  remc 
from  the  class  of  briefs  which  are  ret 
to  be  printed,  or  render  the  costs  of 
Ing  tbe  same  an  improper  Item  of  cost 
is  alw^ays  In  the  power  of  the  court  b 
mit  the  service  and  filing  of  brlefa  < 
time. 

Tbe  trial  court,  in  overruling  the 
lanf  B  motion  to  retax  the  costs,  allowi 
respondent  $15  for  motion  costs,  and  1 
assigned  as  error.  The  assignment  Is 
out  merit  Section  5589,  Rev.  Codes  1S91 
vides  that:  "Upon  a  motion  in  an  act 
proceeding  costs  may  be  awarded,  not 
ceed  twenty-five  dollars,  tither  abaolut 


MOMTaOMlBBT 


T.  WHTrfiBOK. 


827 


allowed  was  within  the  rtatntory  llznlL  TbftN 
was  no  abuse  of  discretion. 
Otdw  afflrmed.  All  concm; 


MONTGOMERY  t.  WHITBECK. 
(Snprcm*  Gonrt  of  North  Dakota.  Ang.  T. 

1803.) 

MtrrUAL.  IN8UBANCB  COMPikNIES-OROANIZA- 
TION— PRBVIODS  CONTRACT  OP  INBURANCB— 
AITTHOaiTT  OF  PROMOTBRS  —  STATUTORT 
BXQUIRBMENTS  —  NOTICE  —  EFFECT  OF  DI8- 
RBGARI>— VLTRA  TIRES— BSTOPFBU 

L  The  promoten  of  b  rnvtiial  Inrarancs  eom- 
fwsr  are  anthorised  and  required  to  take  ap- 
pUcationa  for  S200.000  of  iotmrance  before  tue 
company  is  organized,  but  Buch  promoters  have 
no  anttaorit7  to  bind  the  corporation  b;  any 
Und  of  ctHitract  before  H  la  organised  and  au- 
thorised to  do  buBiness. 

2.  A  policy  of  iosurance,  signed  with  the 
names  of  the  preeident  and  secretary  of  the 
corporation,  ana  dellTered  to  an  applicant  for 
membership  before  the  corporation  has  come 
into  existence  and  before  officers  conld  be  elect- 
ed or  the  corporation  enter  into  binding  con- 
tracts, is  not  enforceable  against  the  compaoy 
after  it  has  been  organised  and  authorised  to  do 
business. 

3.  Where  the  statute  upon  which  a  mutual 
iasorance  company  was  organised  required  It 
to  charse  and  collect  npou  its  policies  the  full 
mutnal  preminm  In  cash  or  notes  absolutely 
payable,  and  in  Its  by-laws  to  fix  the  contingent 
mutual  liability  of  its  members  for  the  payment 
of  losses  and  expenses  not  proTlded  for  by  its 
cash  funds,  and  that  sncb  contingent  liability 
of  each  monber  should  not  be  less  In  amount 
and  should  be  In  addition  to  the  cash  premium 
written  into  the  policy,  and  that  the  total  lia- 
bility of  a  policy  bolder  should  t>e  legibly  stated 
on  the  back  of  each  policy,  a  total  disregard 
of  each  of  these  requirementa  in  the  lesnance 
of  its  policies  rendered  the  policies  Toid,  aa  in 
conflict  with  the  statute,  and  no  assessment 
for  losses  could  be  made  or  enforced  thereun- 
der. 

4.  Breiy  person  applying  for  Insurance  and 
membership  in  a  mutual  Insurance  company 
muFt  take  notice  of  the  law  of  the  state  under 
which  It  is  organized  and  Is  authorized  to  do 
basinees.  This  statute,  the  articles  of  incor- 
poration, by-laws,  appltcatioa  for  Insurance, 
and  the  policy  each'  become  parts  of  the  con- 
traet  and  binding  upon  the  member. 

Sl  Wiwre  all  policy  bolders  In  a  motnai  In- 
surance company  are  on  the  same  footing,  none 
with  equities  superior  to  his  associates  growing 
out  of  the  business  done  in  defiance  of  statutory 
requirements,  no  estoppel  wlU  be  Indulged 
against  any  member  aaMertlng  the  ultra  Tires 
nature  of  the  business  done. 

fi.  The  doctrine  of  estoppel  in  pals  does  not 
extend  so  far  as  to  enable  a  person  or  cor- 
poration to  do  in  effect  what  Is  forbidden  by 
Isw.  or  what  they  are  otherwise  incapable  of 
doing,  and  therefore  a  party  to  a  contract  with 
a  mutual  insurance  corporation,  made  Is  rio- 
lation  of  the  letter  and  politr  of  the  statute 
under  which  the  corporation  u  organized  and 
authorized  to  do  business,  Is  not  estopped  to 
show  Its  illegality  for  the  purpose  of  preventing 
s  recorery  upon  it. 

(Synabua  hy  the  Court) 

Appeal  from  District  Court,  Hleblsnd  Goim- 

ty;  Lauder,  Jndge. 

Action  by  George  S.  Montgomery,  as  re- 
ceiver of  the  Bed  River  Valley  Mutual  Hail 
taisurance  Company  of  North  Dakota,  against 
Andrew  Wtaltbeck,  to  recover  an  assessment 
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upon  a  p<^cj.  Plaintiff  reeorered  In  Jus- 
tice conrt,  and  afterwuds,  on  appeal  to  the 
district  court;  a  Terdict  was  returned  in  kis 
fsTor  tar  direction.  Defendant  appeals  from 
the  Jndsment  entered  upon  the  verdict  Be- 
Tosed. 

Lee  Combs,  for  appellant  Parcell  k  Brad- 
ley and  Cbarltt  fit.  Wolfe,  for  respondent 

COCHRANB,  J.  The  Red  SlTer  YaXley 
Mutnal  Hail  Insuranca  Company  ot  North 
Dakota  was  organised  as  a  mutnal  Insurance 
company  under  the  fworlsions  of  chapter  14 
of  the  ClTll  Code,  and  recelTed  ttM  certificate 
of  authority  to  ihi  an  bisuranee  taualneas  on 
the  28d  da7  of  April,  ISBSL  Defendant  sign- 
ed a  written  appHcatlon  for  Insurance  and 
memberahlp-  In  this  company  on  April  14, 
1898,  and  his  policy  of  Ingnrance  -was  execut- 
ed and  dellTwed  to  him  on  the  same  day. 
By  Us  appUcatkm  defendant  stipulated  to 
pay  all  Just  asBessments,  not  to  exceed  6  per 
cent  of  the  face  of  his  poltey.  or  160,  to  be 
govemed  by  ttm  articles  of  Incorporatlcoi  and 
by-laws  ct  tbe  company,  Us  insurance  to 
run  fOr  flve  years,  beginning  on  April  14, 
1888,  and  describing  tbe  land  upon  which  tbe 
crops  wcxe  to  be  growiL  As  a  part  of  the 
transaction,  and  to  cover  Us  membership 
fee,  all  ^ronlnms  and  assessments,  lia  es- 
eeuted  and  delivered  to  tbe  party  talcing  Us 
anillcstlon  a  note  in  tbe  following  terms: 
"(00.  Courtenay,  N.  D.,  AprU  14,  1898.  On 
or  before  tlie  first  day  at  October,  for  value 
received,  I  promise  to  pay  to  tbe  order  of 
the  Red  River  Valley  Mutual  Hall  Insurance 
Company  of  North  Dakota  the  som  of  sixty 
dolUrs,  or  such  portion  thereof  as  may  be 
assessed  on  my  policy  by  the  officers  of  said 
company  tot  payment  of  expenses  and  losses 
by  hall  according  to  tbe  by-laws,  rules  and 
regulations  of  said  company,  with  interest 
at  the  rate  of  eight  pw  cent  per  annum  from 
the  matiulty  hweof,  payable  at  the  office  tit 
the  company  at  Wabpeton,  N.  D.  There  is 
Included  In  this  note  a  membersUp  fee  of 

 .  Sectlott  20,  Twp.  142.  range  62;  P. 

O.  Courtenay,  N.  D.  Andrew  WUtbeck. 
Policy  NumbOT  1302.  Non-negotiable."  His 
certificate  of  Indemnity  and  membersUp  de- 
livered to  Um  in  exchange  for  his  note  and 
application  was  In  the  following  language: 

"The  Red  River  Valley  Mutual  Hall  lusor^ 
ance  Company  of  North  Dakota,  by  this  cei^ 
tiflcate.  Insures  Andrew  WUtbeck,  of  Courte- 
nay P.  O.,  County  of  Stutsman,  State  of 
North  Dakota,  his  h^s  and  assigns,  against 
loss  or  damage  to  growing  crops  by  hall, 
commffliclng  at  noon  on  the  14th  day  of 
April,  1808.  and  ending  January  Ist  1903.  hi 
accordance  with  the  articles  of  Inewporatlon 
and  by-laws  of  this  company,  on  tbe  follow- 
ing described  premises: 


Acres. 
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tion. 

Town- 
ship. 
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"Loss,  If  any,  payable  to  Andrew  Wblt- 
be(±  as  his  Interest  may  appear.  Thla  Inanr^ 
ance  is  based  upon  tbe  written  application  ot 
the  assured,  and  upon  the  approval  wtaoreof 
the  Red  River  Valley  Mntnal  HaU  Insurance 
Company  of  North  Dakota  has  caused  these 
presents  to  be  signed  by  Its  president  and  at^ 
tested  by  its  secretary  at  Ita  oiBee  In  the  CII7 
of  Wahpeton.         G.  W.  Pease,  Pre^dent 

"Attest:  B.  J.  Howland,  Secxetary.** 

Tbs  articles  tit  Incorporation  and  by-lawa 
^re  printed  upon  the  back  of  tbia  poUcy; 
also  a  notice  aa  follows:  "The  assured  la 
hereby  notiOed  that  by  vlrtne  of  this  policy 
he  Is  a  member  of  the  Red  RItw  Valley  Mu- 
tual Hall  Insurance  Compimy  of  North  Da- 
kota, and  that  the  annual  meeting  of  andi 
company  are  held  at  Its  home  office  In  the 
cl^  of  'Wahpeton,  Richland  county,  North 
Dakota,  on  the  second  Wednesday  of  each 
November  of  each  year,  at  10  o'clock  a.  m." 

Plaintiff  was  appointed  receiver  of  tills 
company  December  29,  1899.  Its  assets  con- 
sisted entirely  of  notes  In  tbe  form  of  tbe 
one  horeinbefore  set  forth.  Tbe  action  was 
to  recover  an  aasessment  attempted  by  the 
directors  In  September,  1899,  to  meet  losses 
tor  that  year.  Tbe  same  form  of  notes  and 
policies  was  Issued  to  all  members  of  the 
asBodatlon.  The  certificate  of  Insurance  and 
membership  proven  In  this  ease  bears  the 
signature  of  the  president  and  secretary,  and 
has  Indorsed  upon  Its  ba^  what  purports  to 
be  the  by-laws  of  the  corporation,  and  It  was 
delivered  to  the  defendant  nine  days  before 
the  corporation  received  Its  certificate  from 
the  commissioner  of  insurance  authorizing  it 
to  do  business  or  to  laane-  policies.  Section 
8090,  Rev.  Codes. 

The  promoters  of  mutual  Insurance  socie- 
ties are  authorized,  and  required,  as  a  pre- 
liminary to  organization,  to  take  applications 
for  $200,000  of  losurance  In  not  less  than 
100  separate  rIeAcs  before  a  policy  can  be 
Issued.  Section  3104.  Rev.  Codes.  The  pur^ 
pose  of  thla  Is,  doubtless,  to  secure  at  the 
start  a  fund  from  the  cash  premiums  suffi- 
cient for  current  expenses  and  early  losses. 
Appellant,  from  the  date  of  bis  application, 
must  have  been  one  of  the  number  which  the 
promoters  of  this  enterprise  secured  as  an 
advance  subscriber.  There  la  no  evidence  of 
a  redelivery  of  the  policy  after  tbe  corpora- 
tion was  authorized  to  do  business;  nor  was 
any  cash  premtura  paid  or  note  absolutely 
payable  given  by  the  defendant  after  tbe 
legal  organization  of  the  company,  If  any 
was  effected.  "That  a  corporation  should 
have  a  full  and  complete  organization  and  ex- 
latence  as  an  entity  before  It  can  enter  into 
any  kind  of  a  contract  or  transact  any  busi- 
ng, would  seem  to  be  self-evident.  Until 
organized.  It  has  no  being,  franchises,  or 
faculties.  Nor  do  those  engaged  In  bringing 
It  Into  being  have  any  powers  to  bind  It  by 
contract,  unless  so  authorized  by  Its  charter. 
Until  organized  as  authorised  by  the  charter, 
-ttiere  Is  not  a  corporation.   By  its  birth  It 


for  tbe  first  time  acqulrea  its  faculties  to 
tranaact  Ita  buslnesB  and  pwform  its  func- 
tions. *  •  •  If  it  vras  intended  that  tbe 
aj^llcfttlon  for  the  policy  and  the  giving  of 
the  premium  noto  should  constitute  a  con- 
tract to  Insure,  such  a  provision  would  not 
have  been  oiacted;  but  by  its  adoption  it  Is 
manifest  that  the  general  assembly  Intended 
that  the  application  and  note  sbould  be  beld 
simply  to  be  acted  upon  after  tbe  organisa- 
tion should  be  completed.  It  was  rimply  a 
proposition  or  an  application  for  s  policy 
after  the  (Hrganlzation  should  be  bad  and  the 
company  auttaoziied  to  take  risks  and  Issue 
policies.  Beyond  that  tbe  Inco^mtora  bad 
no  power  to  bind  the  fntnre  company."  Gent 
V.  Mfg.,  etc,  In&  Co.,  107  111.  658;  Fanners' 
Hut  Ins.  Co.  V.  Burcb  (8.  a)  24  S.  50S; 
Lagrone  f,  Tlmmerman  (S.  C.)  24  S.  E.  290. 
The  reading  of  tbe  stetute  is  plain.  Tbe  cer- 
tificate of  the  commissioner  of  Insurance^ 
when  Issued  and  recorded,  "shall  be  Ite  au- 
thority to  commence  business  and  Issue  poU- 
des."  Had  the  statute  stated  that  no  policy 
could  be  Issued  until  the  certificate  from  tbe 
commissioner  had  been  obtained,  Ite  mandate 
could  not  have  been  more  readily  nnderstood. 
Montgomery  v.  Harker,  9  N.  D.  SZ7.  84  N. 
W.  309. 

We  need  not  pause  upon  tiie  proposition 
that  the  corporation  retelned  the  nonnegotia- 
ble  contract  of  appellant,  and  treated  the 
policy  aa  If  redelivered  after  It  received  Its 
certificate  of  autiiorlzatlon,  and  that  tbe  acts 
of  both  parties  were  such  ctmceming  the 
transaction  aa  to  estop  eltiker  from  question- 
ing, the  binding  fmrce  of  it  Even  it,  aa  be- 
tween tbe  partiea.  It  vnxe  possible  to  eatab- 
Hab  a  liability  by  estoppel,  none  eziste  here. 
One  who  accepte  a  policy  of  Inuiranee  in  a 
mutual  Insurance  society  organized  under  tiie 
provisions  of  chapter  14  of  the  Civil  Code 
thereby  becomes  a  member  of  tbe  aodety, 
and  must  take  notice  of  the  toms  of  the 
contract  to  which  he  is  a  party.  Tbe  steteta 
under  which  tbe  cwporatUm  Is  o^niaed,  tbe 
articles  of  Incorporation,  and  the  by-lawa  are 
made  to  contein  the  whole  plan  of  insntance, 
Its  limitations,  extent  and  the  obligations 
Imposed.  They  embrace  the  terms  of  the 
contract  Whatever  vltell^  the  policy  of  In- 
surance poasessea  la  d«Ived  from  these  sour- 
ces. The  statute  authorising  and  controlling 
the  wganlsatlon  and  business  of  this  society 
became  as  much  a  part  of  tbe  contract  for 
insurance  and  membership  as  If  Ita  terms 
were  Incorporated  Into  the  printed  certificate, 
and  every  person  becoming  a  member  was 
bound  to  take  notice  of  It  Niblack,  Mut 
Ben.  Soc.  2T1,  272;  Smith  v.  Sherman  <Iowa) 
85  N.  W.  747:  Davidson  v.  Society,  39  Minn. 
303,  39  N.  W.  803.  1  I..  B.  A.  482;  Gent  v. 
Ins.  Co.,  107  111.  602.  659;  Slmeral  v.  Ins.  Co.. 
18  Iowa,  322;  State  v.  Mfg.,  etc.,  Ina  Co. 
(Ohio)  33  N.  E.  401,  24  L.  B.  A,  252;  Insur- 
ance Co.  V.  Stoy.  41  Mich.  385,  1  N.  W.  877. 
21  Am.  &  Eng  ^c.^L.i  2S7^(-IhftJaw  (sec- 
tion 3108.  Rev^mg^^yS^S^aXh  of  tiila 
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coDtnct,  reqntred  tfaat  ttie  amount  of  caab 
premlnm  accepted  should  be  vrltten  In  flw 
policy;  that  the  company  should  charge  and 
collect  npon  Its  poUdea  tibe  full  mutual  pre- 
mium In  cash  or  In  notes  absolutely  payable. 
Xone  of  these  requlrementa  made  prerequi- 
site to  a  valid  Insurance  oratteact  were  ob- 
aerred  In  this  case.  The  note  glvMi  tras  pay- 
able only  upon  the  contingency  of  a  loss  and 
assessment  The  amount  payable  was  left 
In  nncatalnty  until  the  happening  of  events 
which  were  not  certain  to  follow.  The  stat> 
nte  required  that  the  total  amount  of  the  11a- 
blltty  of  a  policy  bolder  should  be  pb&inly  and 
legibly  stated  upon  the  baA  of  the  poUcy, 
that  the  by-laws  fix  the  contingent  mutual 
HabUltj  of  Its  members  tox  the  payment  of 
tosses  and  expenses  not  provided  for  1^  their 
cash  funds,  and  that  this  contingent  liability 
should  not  be  less  than  a  sum  equnl  to  and 
In  addition  to  tiie  cash  pronlum  written  in 
the  policy.  These  requirements  were  ignor- 
ed. No  cash  fund  could  be  obtained  for  the 
payment  of  exposes  or  losses  under  the 
form  at  contracts  admitted  until  assessments 
conld  be  made  and  collected.  No  valid  cm- 
sideration  was  given  for  the  insurance  con- 
tract The  policy  of  the  law  would  be  frus- 
trated if  this  invasion  of  Its  mandate  conld 
be  toteated.  ^Hils  policy  was  and  is  void. 
Smith  V.  Sherman  (Iowa)  85  N.  W.  747;  Oent 
V.  \'tg.  Ins.  Co.,  107  III.  6S2;  Ooi«y  v.  Sher- 
man Uowa)  Oft  N.  W.  828.  S2  L.  S.  A.  490, 
5i4:  Mut.  Ins.  Co.  v.  Barker,  107  Iowa.  148, 
77  N.  W.  868,  70  Am.  Bt  Bep.  148;  Mc- 
Nulta  V.  Bank  (lU.)  46  N.  B.  804.  56  Am.  8t 
Rep.  208;  Qas  Co.  v.  Sims  (Cal.)  87  Pac 
10^  48  Am.  St  "Step.  106.  The  policy  being 
void,  tbe  assessment  cannot  be  enforced,  and 
the  note  given  was  without  consideration. 
Havwhill  Ins.  Ckh  V.  Prescott,  42  N.  H.  547, 
SO  Am.  Dec.  128,  21  Am.  ft  Bi^>  Bnc.  L.  25S. 

Appellant  did  not  receive  or  retain  any 
praiferty  of  flie  corpomUcm  for  which  he  was 
eltbo:  morally  or  legally  obligated  to  pay. 
He  baa  nothing  to  restore.  A  contract  at  in- 
suranee  entered  Into  contrary  to  law  or  pub- 
lic policy  Is  simply  void,  and  neither  party 
to  It  la  eatopped  ftom  abowlng  the  tact;  oth- 
erwtee  the  public  law  and  p(>Iicy  would  be 
St  the  mercy  of  Indivldnal  Interest  and  ca- 
price. Bacon  on  Mut  Benefit  Societies,  S  424: 
Spare  v.  Home  Mut  Ins.  Co.  (C.  0.)  15  Fed. 
TD7:  In  re  Gomstock.  6  Fed.  Cas.  214  (No. 
3.078)  8  Sawy.  218;  Keen  v.  Coleman,  88  Pa. 
289.  80  Am.  Dec  524;  Wheeler  v.  Rnsstfl, 
17  Mass.  258.  Bvery  member  of  this  corpo- 
ratton  was  a  party  to  these  contracts,  Indl- 
vldiially  as  ttie  assured  and  collectively  as  the 
empontlon.  As  parties  to  the  contract  with 
the  corporation,  they  were  severally  in  pari 
delicto.  No  estoppel  operates  eltber  in  favor 
of  ex  against  any  of  them,  becanse  there  Is 
notiibig  upon  wblcb  It  can  be  built  "An  es- 
toppel can  uever  arise  by  Implication  alone, 
except  from  some  conduct  which  induces  ac- 
tion lo  reliance  upon  it  to  an  extent  that  ren- 
d(«  It  a  fiand  to  recede  from  what  tbe  par^ 


ty  has  been  Induced  to  expect  It  is  only 
enforced  to  prevent  fraud."  Security  Ins. 
Co.  V.  Fay,  22  Mich.  468,  7  Am.  Rep.  870. 
There  cannot  be  an  estoi^el  to  show  a  vio- 
lation 9f  a  statute,  even  to  tbe  prejudice  of 
an  innocent  party.  How  much  less  can  a 
corporation  claim  to  Mud  a  member  to  the 
payment  of  a  void  assessment  on  the  theory 
of  estoppel.  To  build  up  an  estoppel  against 
one  sitnated  as  appellant  Is  In  this  case  and 
in  favor  of  tiie  corporation,  would  be  to  make 
the  courts  an  Instrument  of  oppression.  lu 
Bank  of  the  United  States  v.  Owens,  2  Pet. 
538,  7  L.  Ed.  612,  tbe  court  held  tbat  a  con- 
tract contrary  to  a  clause  in  tbe  act  Incor- 
porating tbe  bank  wbldi  forbid  It  to  take  a 
greater  Interest  than  6  per  cent,  but  did  not 
declare  auch  contract  vctfd,  was  nevertheless 
ill^l  and  void.  In  answer  to  the  question 
whether  such  contracts  are  void  In  law  uptm 
general  principles,  the  court  say:  "The  an- 
swer would  seem  to  be  plain  and  obvious 
tfaat  no  court  of  justice  can,  In  Its  nature, 
be  msdo  tbe  handmaid  of  iniquity.  Courts 
are  instituted  to  carry  into  effect  the  laws  of 
a  country.  How  can  they,  then,  become  aux- 
iliary to  the  consommations  of  violation  of 
lawr  Hams  ▼.  Bnnnda,  12  How.  88,  U  L. 
Ed.  901 

Respondent  relies  upon  section  2852,  Rev. 
Ckkdea  Thte  statute  is  the  expression  of  a 
rule  long  established  to  the  ^ect  that  a  de- 
fendant who  has  contracted  with  a  corpora- 
tion cannot  collaterally  question  ite  powers 
In  an  action  to  recover  on  an  oUlgatira  en- 
tered Into  with  It;  but  the  I^Uty  of  the 
corporation  or  its  pow«v  to  do  a  legal  bud- 
ness  Is  not  here  questioned.  The  objection 
here  la  to  Ibe  want  of  poww  in  tiie  corpora- 
tion, and  not  a  defect  In  tts  organization. 
Cnlnfluuiced  by  statute,  the  rale  established 
by  law  as  well  as  reason  Is  that  parties  rec- 
ognising the  exlatmce  of  a  corporatitm  by 
dealing  with  It  have  no  right  to  object  to 
any  Irregnlarlty  In  Its  o^nlsatlon,  or  any 
subsequent  abuse  <tf  Its  powers  not  connected 
with  such  dealing.  As  long  as  these  are  over- 
looked or  tolerated  by  the  state,  It  Is  not  for 
Individuals  to  call  them  In  question.  Meth- 
odist Epls.  Churdi  V.  Pickett  10  N.  T.  486; 
Washburn  Mill  Oo.  v.  Bartlett  8  N.  D.  138, 
64  N.  W.  544;  McFarlan  v.  Trltcm  Ina  Co., 
4  Denlo.  897;  Swartwout  v.  Ry.  Co.,  24  Mich. 
894.  But  where  the  objection  Is  a  want  of 
power  In  the  corporation,  and  not  a  defect  In 
Ite  oi^nization,  the  case  Is  different  In  re 
Gomstock.  6  Fed.  Cas.  247  (Xo.  8,078),  3 
Bawy.  21S;  Wheeler  v.  Russell,  17  Mass.  268; 
Russell  V.  De  Grand,  15  Mass.  85.  *'The  doc- 
trine of  estoppel  in  pals  has  never  been  car- 
ried so  ftir  as  to  prevent  a  party  from  show- 
ing that  a  corp<nation,  even  If  tt  be  one  de 
jure,  bad  not  tbe  power  to  do  a  particular 
thing,  or  that  It  was  done  in  violation  of  a 
statute.  •  •  •  For  instance.  If  a  corpora- 
tion was  forbidden  by  statute  to  carry  In- 
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would  be  esbvped  from  allq^liig  the  fact  In 
bar  of  an  action  by  tbe  corporation  for  the 
passage  money.  In  Rnssell  v.  De  Qrand.  16 
MasB.  37,  It  was  held  that  a  promissory  note 
given  for  the  premium  on  a  policy  of  Insur^ 
ance  on  a  vessel  bound  on  a  voyage  prohibit- 
ed by  the  laws  of  the  United  States  was  void, 
and  the  defendant,  though  a  party  to  the 
agreement,  was  permitted  to  show  Its  Ille- 
gality to  defeat  a  recovery  upon  it.  •  •  • 
The  reason  of  the  role  Is  apparent  and  satis- 
factory. The  maintenance  of  the  public  pol- 
icy of  a  state,  as  manifested  by  its  legislation, 
la  of  much  more  importance  than  tbe  real  or 
purposed  equities  of  tbe  parties  to  an  illegal 
transaction,  and  therefore  they  are  not  estop- 
ped to  show  snch  Illegality  for  the  purpose 
of  preventing  the  enforcement  of  a  contract 
la  opposition  to  such  policy;  otherwise  the 
public  law  and  policy  would  be  at  the  mercy 
ot  individual  Interest  and  caprice.  *  *  * 
To  allow  this  corporation,  by  means  of  an  al- 
leged estoppel,  which  grows  out  of  the  very 
act  prohibited,  to  indirectly  do  an  act  for 
which  It  had  neither  capacity  nor  right,  would 
be  practically  to  dispense  with  the  limitation 
which  the  s^te  has  Imposed  upon  Its  power 
of  doing  business."  In  re  Comstock,  6  Fed. 
Oa&  248  (No.  8,078)  8  Sawy.  218. 

This  disposes  of  the  respondent's  conten- 
tions that  defendant  Is  estopped  by  bis  con- 
tract; that  none  but  the  state  can  queetlm 
its  validity,  and  tttat  in  a  direct  proceeding; 
and  that  the  contract  is  not  void  as  in  con- 
flict with  the  policy  of  the  law,  because  not 
in  express  words  In  the  statute  so  declared. 

Our  conclusion  Is  that  tbe  Judgment  appeal- 
ed from  should  be  reversed.  It  is  so  ordered. 
Appellant  will  recover  costs  of  Justice  and 
district  coorts  and  of  this  court  All  concur. 


STATB  T.  AMES. 

(Snpreme  Court  of  Minnesota.  July  10,  1903.) 

GRAND  JURY— CHALLKNOBS— TIMB  OP  MAK- 
INO— BRIBBRT  —  KVIDBNCB  —  INSTEUCTIONS 
—GOOD  CHARAOTBRr-DEFBHDANT  AS  WIT- 
NESS. 

1.  CballeDKes  to  individual  grand  Jurors, 
baaed  upon  the  ground  of  prejudice  or  bias,  can 
be  interposed  only  before  tbe  jury  ie  sworn. 

2.  Such  cbailenges  cannot  be  made  at  the 
time  of  arraignment,  by  way  of  a  plea  in  abate- 
ment or  motion  to  quash  tbe  indictment,  under 
section  718!),  Gen.  St.  18U4.  That  section  pro- 
vides only  for  challenges  or  objections  going  to 
the  regularity  of  the  proceedings  In  the  selec- 
tion and  formaticm  of  the  jury. 

3.  Defendnnt  was  iudicted  for  having,  wlille 
acting  as  superiatendent  of  tbe  po4tce  depart- 
ment of  the  city  of  Minneapolis,  received  a 
bribe  from  one  Mills,  imder  an  agreement  to 
protect  her  In  an  unlawful  occupation  in  said 
city.  The  evideuce  showed  that  Mlils  paid  tbe 
money  to  one  Cohen,  who,  the  state  claimed, 
was  acting  for  defendant  in  receiving  the  same. 
It  Is  held,  taking  the  evidence  altogether,  that 
it  Is  sufficient  to  justify  the  Jury  in  finding  that 
Cohen  was  acting  for  and  In  hoialf  of  def eud- 

1 1.  See  Grand  Juir,  voL  H.  Cent.  Dig.  H 
U.  68. 


ant;  that  tbe  paymmt  to  Um  was  0«tfvalait  t» 

a  payment  to  d«taidant  personally. 

4.  Evidence  of  the  commission  of  otber  erhnet 
by  defendant  ia  competent  if  It  tends  eorrobo- 
ratively  or  directly  to  estaUiah  his  guilt  of  the 
crime  charged  hi  the  indictment  cm  trial,  w 
some  essmtial  Ingredient  thereof.  Bach  evi- 
dence tends  to  establish  guilt  if  It  dlsdoses  a 
motive,  a  criminal  intent,  guilty  knowledge, 
identifies  defendant,  or  is  part  of  a  common 
scheme  or  plan  embracing  two  or  more  crimes 
so  related  to  .each  other  that  the  proof  of  one 
tends  to  prove  tbe  other,  XJuder  this  rule.  It  Is 
held  that  evidence  that  other  perstms  paid  mon- 
ey to  0<^en  in  consideration  of  official  protec- 
tion in  an  unlawful  occupation,  similar  to  that 
engaged  in  by  witness  UUls,  was  properly  re- 
ceived. It  tended  (a)  to  connect  Cohen  and 
defendant  as  being  Jointly  concerned  in  audi 
unlawful  transactioniL  and  to  show  that  de- 
fendant authorized  Cohen  to  act  for  him  in 
receiving  the  money;  and  ih)  the  evidence,  taken 
as  a  whole,  teaded  to  show  that  the  payments 
by  the  diEEerent  persons  were  all  made  as  a 
part  of  a  common  scheme  or  plan  Instigated 
and  carried  on  defendant  and  Cohen  to  so- 
licit and  receive  sudi  bribes.  State  v,  Fitch- 
ette  jMinn.)  92  N.  W.  527,  distinguished. 

5.  The  court  charged  the  jury  generally  to 
consider  all  the  evidence  before  them,  and  par- 
ticularly that  certain  evidence  offered  by  de- 
fendant, tending  to  show  hU  previous  good 
character,  was  competent,  as  tending  to  show 
that  he  would  not  be  likely  to  commit  the 
crime  charged  against  hioL  Held,  that  It  was 
not  necessary,  in  addition  to  these  specific  di- 
rectlouB,  for  the  court  to  go  further,  and  «»- 
cially  say  to  the  jury  that  th^  most  eonalder 
the  evidrace  of  good  character. 

6.  Tbe  court  charged  tbe  jnry  that  It  was  de- 
fendant's right  and  privilege  to  be  sworn  as  a 
witness  in  bis  own  behalf;  that  they  "ebould 
consider  his  testimony,  together  witli  all  the 
other  testimony  in  tbe  case,  and  give  It  snch 
weight,  as  in  yonr  Judgment,  it  should  receive, 
t)earing  in  mind,  of  course,  the  fact  that  be  has 
a  vita!  interest  in  the  outcome  of  the  ease,  and 
applying  to  his  testimony  tbe  same  rules  of 
credibility  that  you  apply  to  any  oth«r  witness 
in  the  case."   Held  not  error. 

7.  Other  assignments  of  error  examined,  and 
held  not  well  taken;  and  JieUi,  further,  that  the 
verdict  is  sustained  by  the  evidmce. 

(SyUabus  by  the  Court) 

Appeal  from  District  Court,  Bmaetbx 
County;  Frank  C.  Brooks,  Judge. 

Frederick  W.  Ames  was  convicted  of  brib- 
ery, and  from  an  order  denying  a  nev  trial 
he  appeals.  AfOnned. 

Welch,  Hayne  &  Hubachek,  for  appellant 
W.  B.  Douglas,  Atty.  Gen.,  F.  H.  Boardman, 
Co.  Atty.,  C.  B.  Jelley,  Asst  Co.  Atty.,  and 
John  W.  Arctander,  for  the  State. 


BROWN,  J.  Defendant  was  tried  and  con- 
victed in  the  district  court  of  Hennepin  coun- 
ty of  the  crime  of  receiving  a  bribe  wliile 
acting  In  the  capacity  of  superintendent  of 
the  police  of  the  city  of  Minneapolis,  and 
appealed  from  an  order  denying  his  motion 
for  a  new  trial.  A  large  number  of  assign- 
ments of  error  are  reduced  by  couns^  to  10 
distinct  propositlonB,  and  these  will  be  taken 
up  and  disposed  of  in  the  order  presented  in 
appellaatfs  brief.  A  statement  of  tbe  tects 
will  be  made  in  connection  with  tbe  aj/lfeo- 
priate  question. 

1.  At  the  Uni^&i 
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and  required  to  plead  to  tlie  Indictment,  be 
Interposed  a  motion  to  qnaeh,  annul,  and 
set  the  same  aside,  and  for  leave  to  cbatlenge 
and  Interpose  objections  to  certain  of  the 
grand  jurors,  which  motion  was  In  all  things 
denied,  and  of  this  ruling  be  convlalns.  Tbe 
motion  presented  qnestlons  relative  to  the 
qnallflcation  of  Indlvldnal  members  of  the 
grand  Jury,  and  was  based  npon  the  claim 
<1)  tbat  every  member  of  the  grand  jury 
was  a  prosecutor  upon  a  charge  against  the 
defendant;  (2)  that  a  state  of  mind  existed 
on  the  part  of  each  Joror  with  reference  to 
tbe  case  and  with  reference  to  defendant 
which  prevented  him  from  acting  Impartially 
and  -witbont  prejudice  to  the  substantial 
rights  of  defendant  It  was  urged  In  sup- 
port of  the  motion  tbat  the  grand  ju^  bad, 
a  short  time  prior  to  returning  this  partica- 
lar  indictment,  found  and  returned  Into  court 
another  indictment  charging  defendant  with 
having  received  a  bribe,  upon  wblch  Indict- 
ment  he  was  thereafter  tried  and  duly  ac- 
quitted. He  also  attempted  to  show  In  sup- 
port of  the  motion  tbat  Individual  members 
of  the  grand  jury  had  expended,  of  tbelr  per- 
sonal and  private  funds,  a  large  amount  of 
money  in  the  Investigation  of  this  and  other 
chafes  of  municipal  coirupflon  in  the  city  of 
Minneapolis,  and  that  one  or  more  of  tbe 
grand  Jurors  personally  expressed  sentiments 
of  hostility  toward  defendant  In  suppcni;  of 
these  charges  of  prejudice  and  bias  on  the 
part  of  members  of  the  grand  jury,  defend- 
ant asked  leave  of  the  court  to  interrogate 
said  Jurors  In  open  court  on  the  subject  but 
the  request  was  denied.  We  find  no  error 
In  tbe  ruling  ot  the  court  in  respect  to  this 
motion.  The  objections  thereby  made  to  tbe 
grand  Jury  were,  in  effect,  challenges  to  tbe 
individual  jurors  for  prejudice  and  bias, 
whifdi  could  be  Interposed  only  before  they 
were  sworn.  It  Is  so  inrovlded  by  section 
7188,  Oen.  St  188^  and  It  Is  not  Important 
tbat  defendant  bad  not  previously  been  bound 
over  to  await  the  action  of  the  grand  jury. 
It  was  held  In  State  v.  Davis.  22  Minn.  423, 
tbat  tbe  "rij^t  to  challenge  the  panel  of  a 
grand  Jury,  or  any  member  thereof,  Is  se- 
cured by  statute  only  to  persons  held  to 
await  their  action.**  And  In  Maber  v.  State, 
3  Minn.  444  (Gil.  329),  the  court  held  that 
tbe  fact  that  defendant  was  confined  In  jail 
when  the  jury  was  sworn  did  not  give  him 
the  right  sabsequently  to  diallenge  them. 
Section  7189,  under  wblch  counsd  claimed 
tbe  right  to  Interpose  tbe  challenge  In  the 
case  at  bar,  does  not  apply.  Tbat  section 
refers  exclusively  to  challenges  to  the  array 
or  panel,  and  not  to  Individual  Jurors;  and 
though  a  challenge  to  tbe  array,  In  the  form 
of  a  plea  in  abatement  or  motion  to  quash 
the  indictment  may  be  Interposed  thereun- 
der after  the  return  of  an  Indictment  with- 
in tbe  decision  In  State  v.  Russell,  69  Minn. 
502.  72  N.  W.  832.  only  questions  relative  to 
the  regularity  of  the  proceedings  In  the  selec- 
tion and  formation  of  the  jury  can  be  urged 


trader  It  This  Is  tbe  comnum-lav  rule,  and 
there  was  no  Intention  on  the  part  of  the 
Legislature  to  change  it  At  common  law, 
challenges  going  only  to  tbe  prejudice  or 
bias  of  individual  jurors  were  required  to  be 
made  before  tney  were  sworn;  State  v.  Blck- 
ey,  10  N.  J.  Law,  8S;  People  v.  Jewett  8 
Wend.  814;  State  v.  Hamlin,  47  Conn.  95, 
86  Am.  Bep.  64;  1  Bishop,  Crim.  ProC  882, 883. 
And  such  has  always  been  the  practice  In 
this  state,  so  far  as  we  are  advised.  State 
V.  Bussell,  supra,  though  perhaps  In  conflict 
with  Stete  V.  Davis,  snpra— the  latter  hold- 
ing that  both  challenges  to  the  army  and  to 
Individual  members  must  be  made  before 
the  jury  Is  iwom— does  not  sustein  defendant 
to  the  extent  claimed.  Tbe  objections  thwe 
entertained,  after  the  jury  had  beoi  sworn. 
Involved  the  proceedings  leading  up  to  ite 
formation,  and  not  the  qoallflcatlons,  as  to 
pr^udlce  or  bias,  of  the  jurors.  Thjp  deci- 
sion in  the  case  of  State  v.  Osborne,  9L  Iowa, 
880,  16  N.  W.  201,  appears  to  have  been 
based  upon  the  provisions  of  the  statutes  of 
that  stete,  and  Is  not  In  point 

2.  Defendant  was  superintendent  of  the 
police  department  of  the  city  of  Minneapolis, 
and  the  indictment  charges  htm  with  having 
received  a  l^be  from  one  Addle  Mills  tm 
the  4th  of  February,  1902,  of  tbe  sum  of  |1S, 
upon  the  understending  and  agreement  that 
be  would,  as  such  siqiralntendent  of  police, 
protect  said  Mills  from  arrest  or  punishment 
for  keeping  a  house  of  Ul  fame  In  said  city, 
in  wbicb  occupation  she  was  then  engaged; 
it  being  then  and  there  the  duty  of  defenduit, 
as  such  official,  to  cause  the  arrest  of  said 
Mills,  or  any  other  penou  engaged  In  such 
an  unlawful  occupation.  To  estebllsb  the 
truth  of  this  charge,  tbe  stete  Introduced  evi- 
dence tending  to  show  that  witness  Mills, 
the  person  named  In  the  indictment,  on  tiie 
5th  of  February,  1902,  paid  to  one  Joseph 
Cohen  the  sum  of  fl5,  pursuant  to  an  ar- 
rangement previously  made  with  defendant 
and  for  the  purpose  of  securing  protection  bi 
her  occupation;  that  Cohen  represented  de- 
fendant and  was  authorized  by  him  to  re- 
ceive the  money.  Witness  Mills  testified  to 
the  payment  to  G(Aen.  and  related  certain 
conversations  with  him  concerning  It  and 
defendant  complains  of  the  ruling  permitting 
her  to  do  so.  It  is  insisted,  on  the  part  of 
defendant  that  no  foundation  was  laid  for 
tbe  introduction  of  her  testimony;  tbat  time 
was  no  sufficient  showing  of  connection  or 
confederacy  between  Cohen  and  defendant 
or  tbat  defendant  ever  authorised  Cohen,  dl- 
rectiy  or  Indlrectiy,  to  collect  or  receive  tiie 
money  from  her.  This  inresente  one  of  the 
principal  features  of  the  case,  and  it  Is  nec- 
essary to  Its  proper  understending  to  make 
a  brief  outline  or  statement  of  the  facte  re- 
lied upon  by  tbe  stete  to  estebllsb  the  con- 
tention that  Cohen  was  the  representeUve 
of  defendant,  and  authortzed^to  receive  for 
him  the  money  from.wlt 

As  already  8tated,'^al^i%naa^t  ~wl 
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tendent  of  the  police  department  of  the  dty 
of  UlnxieapoIlB,  charged  with  the  powers  and 
duties  naoally  possessed  by  snch  an  offlcer-- 
to  maintain  the  law,  preserve  order,  and  di- 
rect his  subordinates  In  that  behalf.  In 
January,  1902,  together  with  two  police  offi- 
cers of  the  dty  (Brackett  and  Wirtensohn, 
members  of  his  department  and  subject  to 
his  direction),  defendant  made  a  tour  of  the 
city  for  the  purpose  of  locating  houses  of 
the  character  of  that  operated  by  witness 
Mills— oatimslbly  candy  stores,  but  In  fact 
conducted  for  Unmoral  purposes  In  Tlolatlon 
of  the  laws  of  the  state;  the  business  of 
candy  rending  being  a  mere  carer  to  hide 
the  real  character  of  the  place.  To  each  one 
of  the  proprietors  of  such  places  defendant 
stated  that  be  had  been  Informed  that  they 
had  been  paying  money  to  one  Gardner,  tben 
a  police  offlcer,  but  not  under  the  direction 
of  defendant,  for  certain  purposes;  and  be 
directed  them  to  stop  it.  and  make  no  fur- 
ther payments  to  any  person  until  be  shonld 
adriae  them.  He  directed  them  to  call  at 
his  office  In  the  course  of  a  week  or  two,  at 
which  time  he  would  be  prepared  to  Inform 
ttiem  what  they  would  be  expected  to  do 
In  respect  to  future  payments.  This  state- 
ment was  made  to  witness  Mills,  and,  pur- 
suant to  his  dlrectloiM,  she  called  at  the  of- 
fice of  defendant  within  a  short  Ume  there* 
after,  when  she  was  Informed  by  him  that 
he  had  not  yet  decided  what  to  do,  but  that 
as  soon  aa  he  came  to  a  decision  he  would 
communicate  the  fact  to  her;  and  she  terti- 
fled  at  that  time  he  agreed  to  "protect  her 
all  be  coold."  He  ordered  all  the  women 
TlHlted  at  the  time  stated  to  call  at  his 
office  for  directions  In  respect  to  future  pay- 
ments of  money,  with  which  order  they  com* 
plied,  wh«i  they  wwe  told,  as  witness  MlUa 
wea,  that  he  had  not  yet  detwmtned  what 
they  shonld  do,  but  would  communicate  with 
tibem  later.  Testimony  was  then  Introduced 
tending  to  Aow  that,  soon  after  the  women 
so  called  upon  him,  defendant  ordered  Offlcer 
Wirtensohn,  one  of  the  officers  who  bad  pre- 
viously accompanied  him,  to  go  witii  said 
Cohen  to  the  various  houses  so  previously 
viirited,  which  order  Wirtensohn  complied 
with.  He  called  at  each  place  with  Cohen, 
and  the  latter,  who  had  a  list  of  the  places, 
Informed  the  wv>men  that  be  represented  de- 
fendant, and  that  they  would  t>e  required  to 
make  payments  of  money  for  protection  to 
him  at  his  Jewelry  store,  and  directed  them 
how  the  payments  were  to  be  made— by  in- 
closing the  money  In  an  envelope  marlced 
only  Willi  a  number,  which  Cohen  at  the 
time  gave  each.  Tbe  evidence  shows  that 
thereafter  the  women.  Including  witness 
Mills,  made  monthly  payments  to  Oohen  of 
various  amounts,  under  the  arrangement 
made  witb  defendant  that  they  should  be 
protected  in  their  unlawful  occupation. 

There  is  no  direct  evidence  connecting  de- 
fendant with  Oohen—no  evidence  that  de- 
fendant ever  had  any  conversation  with  him 


in  reference  to  collecting  money  from  dese 
persons.  That  defendant  authorised  him  to 
do  so  can  be  gathered  only  frmn  tbe  drcum- 
stancea  shown  in  evidence— the  trip  by  de- 
fendant to  the  various  places  with  Offloecs 
Wirtensohn  and  Brackett;  the  statement  of 
defendant  that  he  would  In  tbe  near  future 
inform  the  women  what  Aurther  orders  be 
would  expect  them  to  comxdy  with  In  respect 
to  Hm  payment  of  money;  the  fact  that  he 
soon  thereafter  directed  Wirtensohn  to  ac- 
company Oohen  to  the  varknis  places;  that 
Oohen  had  a  list  of  the  places;  and  tiiat  be 
subsequently  0)Uected  and  received  from 
them  various  sums  of  money.  This  evldenee 
was  sufficient  to  warrant  tbe  jury  in  find- 
ing tJiat  the  officers  named.  Including  de- 
fendant and  Oohen,  conspired  and  confeder- 
ated together  to  commit  the  unlawful  acta 
oomplatoed  of,  and  that  defendant  author^ 
bed  and  directed  Cohen  to  receive  the  money 
for  htm.  It  tended  to  show  a  ecmsplracy  ot 
confederacy,  and  the  declarations  and  state- 
ments of  each  were  competent  erldenoe 
against  defendant,  whether  made  In  his  pres- 
ence or  not  Circumstantial  evidence  Is  as 
1^1  and  competent  In  criminal  as  in  drll 
acttona,  and  the  Inferences  to  be  drawn  from 
tbe  facte  we  have  stated  all  point  with  un- 
erring cntelnty  to  the  condnalra  that  Cohen 
was  tbe  representative  of  defendant  In  tbe 
recdpt  of  this  money,  and  waa  a  ctMionq;^- 
tor  in  the  whole  infamous  transaction.  There 
was  therefore  no  error  In  the  ruling  of  the 
court  permitting  tbe  witness  Mills  to  testify 
that  she  paid  Cohen  the  sum  of  91fi  at  about 
the  time  charged  to  the  indictment,  nor  any 
error  In  permitting  testimony  as  to  the  dee- 
larattoiw  and  statemente  made  by  bim  con- 
cerning the  same,  or  when  previously  direct- 
ing her  when  and  where  to  nuke  It.  Stete 
T.  Palmer,  TO  Mlna  428,  S2  N.  W.  68B;  People 
T.  McKane,  143  N.  T.  455.  38  N.  B.  050; 
Stete  r.  Gardner  (Mton.)  92  N.  W.  B20;  Stete 
V.  Wtoner,  17  Kan.  298. 

It  is  also  contended,  to  connection  wMb  tiw 
testimony  of  witness  Mills,  that  It  was  error 
to  permit  her  to  testify  to  tbe  conclusion  that 
the  money  was  paid  for  protection.  There 
was  no  error  to  tbe  ruling  of  tbe  court  on 
this  subject  It  appeared  from  her  testlmmiy 
that  defendant  had  agreed  to  ivotect  her  In 
consideration  of  such  payment.  It  was  aJao 
shown  that  she  was  not  indebted  to  Cohen  In 
any  way,  or  to  any  person  connected  with 
the  city  administration.  The  objection  to  the 
question  for  what  purpose  she  paid  the  mon- 
ey was  properly  overruled.  Ganser  t.  Ii^ 
surance  Co.,  38  Minn.  74,  36  N.  W.  684.  At 
any  rate,  it  In  no  way  prejudiced  defend- 
ant Her  answer  was  not  conduslve^  and  the 
question  was  submitted  to  the  Jury  to  deter- 
mtoe  from  all  the  evidence  before  toem. 

3.  The  stete  was  permitted  to  prove,  over 
the  objection  and  vKeptUm  of  defendant, 
paymente  of  money  to  Cq^en  by  tbe  other 
women  referred  Jo^i^^ggtoTt^vefaa- 
tlons  had  with  mm  m  reference  wereto.  It 
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Is  claimed  by  defendant  that  this  testimony 
tended  solely  to  prove  tbt  nommlsslon  of  oth- 
er  separate,  Independent  olteiises.  and  was  In- 
competent and  inadmissible.  Tlie  decision 
In  State  v.  Fitchette  (Minn.)  92  N.  W.  027,  la 
relied  upon  as  sustaining  the  position.  The 
questloa  as  to  the  admissibility  of  evidence 
of  this  character  has  been  before  the  courts 
often,  and  the  rule  permitting  its  introduc- 
tion Is  Tarloualy  stated  by  judges;  but,  re- 
duced to  Its  narrowest  compass,  the  true  rule 
18  that  eridence  of  the  commission  of  other 
crimes  Is  admissible  when  it  tends  corrobo- 
ratively  or  directly  to  establish  the  defend- 
ant's guUt  of  the  crime  charged  in  the  indict- 
ment on  trial,  or  some  esseotlal  Ingredient 
of  such  offense  As  stated  by  Chief  Justice 
Parker  Id  People  t.  Molineaux.  168  N.  Y.  264, 
61  N.  E.  286:  "Does  the  evidence  of  the  other 
crime  fairly  aid  In  establishing  the  commis- 
sion by  defendant  of  the  crime  for  which  he 
is  being  tried?  And  that  test,  and  none  oth- 
er. Is  fairly  established  by  the  authorities."  | 
What  was  said  in  the  general  discussion  of 
the  subject  In  the  Fitchette  Case  was  not 
vltb  a  view  of  laying  down  any  bard  and 
fast  rule  in  such  cases.  As  applied  to  the 
facts  there  before  the  court,  the  decision  in 
that  case  is  in  accord  with  tbe  authorities 
generally,  and  we  adhere  to  It  It  is  In  line 
with  other  cases  in  this  court.  In  State  t. 
Madigan.  57  Minn.  425,  S&  N.  W.  490,  the 
court  said:  "If  the  evidence  offered  tends  to 
prove  the  commission  of  the  crime  charged  In 
the  indictment  It  Is  not  incompetent  because 
it  also  tends  to  prove  the  commission  by  the 
accused  of  another  crime."  See,  also.  State 
V.  Hayward,  62  Minn.  474.  66  N.  W.  63; 
State  V.  Wilson,  72  Minn.  622,  75  N.  W.  715; 
State  V.  Bourne.  86  Minn.  426,  90  N.  W.  1108; 
State  V.  Gardner  (Minn.)  92  N.  W.  629.  The 
evidence  of  the  commission  of  some  other 
crime  directly  tends  to  show  tbe  guilt  of  de- 
fendant of  tbe  crime  charged  when  It  dis- 
closes a  motive,  a  criminal  Intent,  guilty 
knowledge,  the  absence  of  mistake,  Identi- 
fies the  defendant,  or  Is  a  part  of  a  common 
scheme  or  plan  embracing  two  or  more 
crimes  so  related  to  each  other  that  the  proof 
of  one  tends  to  establish  the  other.  The 
Fitchette  Case  is  distinguishable  in  at  least 
two  rejects:  (1)  It  was  necessary  for  the 
state  to  establish  a  connection  between  Cohen 
and  defendant  In  respect  to  payments  of  mon- 
ey by  tbe  women,  and  to  show  that  Cohen 
was  authorized  by  tbe  latter  to  collect  and 
receive  the  same  for  him.  That  It  tends  to 
show  a  confederacy  between  tbe  ofQcers  and 
Cohen  la  clear,  and,  that  fact  being  establish- 
ed, It  was  competent  for  the  state  to  show 
the  declarations,  statements,  and  acta  of  any 
one  of  the  conspirators.  Defendant  directed 
Officer  Wlrtensobn  to  accompany  Cohen  to 
the  various  houses  In  question,  and  Cohen, 
on  meeting  each  woman.  Informed  her  that 
he  bad  been  sent  by  defendant  with  dlrec* 
tions  to  notify  them  to  make  all  further  pay- 
ments of  protection  money  to  him,  Instead 


of  to  Gardner,  as  they  had  theretofore  been 
doing.  The  evidence  tended  to  corroborate, 
confirm,  and  establish  the  contention  of  the 
state  that  Cohen  represented  defendant  In  the 
receipt  of  the.  money,  and  comes  fairly  within 
the  general  rule  above  stated.  No  such  issue 
or  question  was  presented  in  the  Fitchette 
Case.  In  that  case  tbe  money  was  paid  di- 
rect to  Fitchette.  (2)  It  Is  also  distinguish- 
able from  the  Fitchette  Case  In  that  It  tended 
to  establish  a  scheane  or  system  of  crimes.  In- 
timately associated  and  connected,  so  that 
proof  of  the  other  payments  was  corrobora- 
tive, and  tended  dlrectiy  to  the  truth  of  the 
charge  made  In  the  Indictment  Tbe  evidence 
leaves  no  room  for  reasonable  doubt  on  this 
subject.  It  established  beyond  question  a 
scheme  concocted  by  defendant  to  pat  tbe 
abandoned  women  of  Minneapolis  under  trib- 
ute to  him  in  return  for  his  official  protection, 
and  each  and  every  payment  was  a  part  of 
the  one  scheme.  It  was  practically  one  trans- 
I  action— each  act  each  payment  an  essential 
part  of  the  whole  plan  of  corruption— and  the 
evidence  was  competent  Swan  v.  Comm., 
104  Pa.  218;  Mason  v.  State,  42  Ala.  632; 
People  V.  Gray,  66  Cal.  271,  6  Pac.  240;  Peo- 
ple V.  Cobler,  108  Gal.  538,  41  Pac.  401;  May- 
er V.  People,  80  N.  Y.  364;  People  v.  Peckens, 
163  N.  T.  676,  47  N.  S.  883;  State  v.  Bast- 
wood,  73  Vt  206,  50  Aa  1077.  There  was 
no  attempt  to  estabUsta  a  scheme  or  plan  in 
the  Fitchette  Oase. 

4.  It  is  contended  that  the  court  erred  iu 
refusing  to  give  certain  requests  of  defend- 
ant In  respect  to  evidence  relating  to  his 
good  character.  We  have  examined  these 
requests,  together  with  tbe  general  charge 
of  the  court  on  the  subject,  and  conclude  that 
their  refusal  was  not  error,  for  the  subject 
was  fully  and  sufflclentiy  covered  by  the  gen- 
eral charge.  The  court  instructed  the  Jury 
that  evidence  of  defendant's  reputation  for 
honesty,  integrity,  and  truthfulness  was  com- 
petent, as  tending  to  show  that  he  would  not 
be  Ilk^y  to  commit  the  crime  charged  against 
him,  and  that  if  the  Jury  believed  from  the 
evidence  that  defendant  had  previously  borne 
a  good  reputation  for  honesty,  Integrity,  and 
truthfulness  among  his  acquaintances  and 
neighbors,  that  fact  was  proper  to  be  consid- 
ered by  them,  in  connection  with  aU  the  oth- 
er evidence  in  the  case,  in  determining  the 
question  of  ills  guilt  or  Innocence.  It  was  not 
necessary  for  the  court  to  go  further,  and  say 
to  the  jury  that  they  must  consider  such  evi- 
dence. The  court  had  previously  charged 
them  that  they  were  the  exclusive  judges  of 
the  facts  and  of  the  credibility  of  the  several 
witnesses,  and  that  it  was  their  duty  to  con- 
sider all  the  evidence  bearing  upon  the  ques- 
tions at  issue.  It  Is  well  settied,  both  on 
principle  and  authority,  that  the  court  should 
not  single  out*and  give  undue  prominence  to 
particular  Items  of  evidence,  and  Instruct  the 
jury  that  they  might  or  might  not  create  lu 
tbelr  minds  a  reasonable  doubt  as  to  the.  guilt 
of  defendant  Sncb:)i|nttrv;!flaa£)^^^]£  tM 
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argnzDentatlTe  In  character  and  Improper. 
11  Am.  &  Eng.  Ency.  PI.  &  Prac.  185.  Its 
full  duty  Is  performed  when  the  general  rules 
of  law  applicable  to  the  Issues  are  given  to 
the  Jury,  and  they  are  charged  to  consider 
all  evidence  In  the  case. 

6.  Defendant  was  sworn  as  a  witness  In 
his  own  behalf,  and  gave  testimony  In  sup- 
port ot  bis  plea  of  not  guilty.  The  court 
instmeted  the  Jury,  in  connection  with  the 
charge,  that  they  should  consider  all  the  evi- 
dence; that  they  should  not  Ignore  the  tes- 
timony of  defendant  merely  because  he  had 
a  vital  Interest  in  the  outcome  of  the  case. 
It  is  urged  that  this  was  reversible  error.  It 
Is  the  province  and  right  of  the  court  to 
Instruct  the  Jury  In  any  action,  civil  or  crim- 
inal, that  they  should  take  Into  consideration, 
in  weighing  the  testimony  of  the  several  wit- 
nesses, the  interest  each  is  shown  to  have  in 
the  result  of  the  action,  their  appearance  and 
demeanor  while  on  the  stand,  and  all  facts 
and  circumstances  tending  to  their  credit  or 
discredit;  but  the  court  must  not  charge  as 
to  the  credibility  of  particular  witnesses. 
State  V.  Hoy,  83  Minn.  288,  86  N.  W.  98; 
Harriott  T.  Holmea,  77  Minn.  245,  79  N.  W. 
lOOS.  We  think  the  rule  was  followed,  and 
not  violated,  by  the  charge  of  the  court  In 
the  case  at  bar.  In  the  case  of  State  r.  Lucy, 
41  Minn.  60,  42  N.  W.  697,  the  court,  apeak- 
log  on  this  subject,  said:  "The  defendant 
availed  himself  of  a  statutory  privilege,  and 
gave  to  the  Jury  his  version  of  the  unfor- 
tunate encounter.  In  referring  to  this  fact, 
the  court  charged  that  such  weight  should 
be  given  to  his  testimony  as  the  Jury  be- 
lieved It  entitled  to,  in  view  of  all  the  facts 
and  circumstances  proved  on  the  trial,  and 
that  the  defendant's  interest  in  the  result  of 
the  prosecution  might  also  be  considered. 
This  is  unquestionably  the  law  applicable  to 
the  testimony  of  all  witnesses.  In  civil  or 
criminal  cases,  who  have  any  interest  what- 
soever in  the  result  of  the  litigation,  and  con- 
sequently there  was  no  error  in  this  portion 
of  the  charge."  In  the  case  of  State  v. 
Borgstrom.  69  Minn.  508,  72  N.  W.  799,  976, 
the  trial  court  Instructed  the  Jury  that  they 
should  take  into  consideration  the  Interest 
which  the  defendant,  as  a  witness,  had  In 
the  result  of  the  litigation,  and  the  Instruc- 
tion was  held  not  error.  In  the  case  at  bar, 
counsel.  In  discussing  the  Issues  before  the 
Jury,  had,  no  doubt,  referred  to  the  Interest 
defendant  had  in  the  result  of  the  prosecu- 
tion; and  the  court,  with  that  In  mind,  and 
thoughtful  of  the  rights  of  defendant.  In- 
structed them  that  they  should  not  fall  to 
consider  his  testimony  merely  because  he  was 
vitally  Interested  In  the  result.  There  was 
00  intention  to  reflect  upon  defendant,  or  to 
suggest  in  the  remotest  degree  Just  what 
weight  the  jury  should  give  his  testimony. 
The  court  Intended  only  to  remind  the  Jury 
that  they  should  not,  because  he  was  in- 
terested. Ignore  his  testimony.  They  were 
explicit^  directed  to  apply  to  him  the  same 


rules  of  credibility  as  the^  applied  to  other 
witnesses. 

6.  Upon  the  question  whether  Cohen  was 
authorized  by  defendant  to  collect  and  re- 
ceive the  money  from  the  women  referred  to, 
the  trial  conrt  Instructed  the  Jury  as  follows: 
"It  is  the  law  generally  that  any  act  of  an 
assumed  agent,  and  a  recognition  of  his  au- 
thority by  the  alleged  principal,  may,  in  a 
proper  case,  prove  the  agency  to  do  other 
similar  acts.  And  if  you  And  In  this  case 
that  Cohen  was  authorized  or  directed  by 
defendant  to  collect  In  his  behalf  money  from 
one  or  more  of  these  women,  other  than 
Addle  Mills,  such  fact  is  proper  to  be  con- 
sidered in  determining  whether  or  not  de- 
fendant authorized  Cohen  to  collect  money 
from  her.  Indeed,  if  you  find  that  Cohen 
had  general  authority  to  collect  protection 
money  from  abandoned  women,  or  from  a 
certain  class  of  them,  which  Included  Addle 
Mills,  then  you  would  be  Justified  In  finding 
that  In  receiving  money  from  Addle  Mills,  If 
In  fact  he  received  It,  he  received  the  same 
for  the  defendant,  and  In  that  event  will  find 
that  he  himself  received  the  money."  It  Is 
urged  that  this  Instruction  was  error,  for 
which  a  new  trial  should  be  granted;  that  It, 
In  efTect,  stated  to  the  Jury  that  the  author- 
ity of  Cohen  might  be  established  In  the 
same  manner  that  the  fact  of  agency  Is  es- 
tablished In  ordinary  civil  actions.  We  do 
not  concur  in  this  contention.  It  was  clearly 
not  the  Intention  of  the  court  so  to  Instruct 
the  Jury.  Speaking  generally,  the  court  said, 
"It  Is  the  law  that  any  act  of  an  assnmed 
agent,  and  a  recognition  of  his  authority  by 
the  alleged  principal,  may,  in  a  proper  case, 
prove  the  agency  to  do  other  similar  acts." 
Then  follows  the  definite  and  specific  state- 
ment that  If  the  Jury  shall  find  that  Cohen 
was  authorized  or  directed  by  defendant  to 
collect  in  his  behalf  from  any  one  or  more 
of  the  women,  other  than  Addle  Mills,  such 
fact  would  be  proper  to  be  considered 
them  In  determining  whether  or  not  defend- 
ant authorized  Cohen  to  collect  from  her. 
This  was  far  from  Instructing  the  Jury  that 
defendant  contd  be  charged  with  a  criminal 
act  on  the  principle  of  acquiescence  In  the 
acts  of  an  assumed  agent,  nor  could  the  Jury 
have  so  understood.  They  were  expressly 
told  that  it  must  appear  that  defendant  au- 
thorized and  directed  Cohen  to  collect  and 
receive  the  money,  in  order  to  fix  upon  him 
responsibility  therefor.  No  exception  was 
taken  at  the  trial,  and  It  comes  clearly  with- 
in the  rule  of  Stelnbauer  v.  Stone,  85  Minn. 
274,  88  N.  W.  754.  If  counsel  were  appre- 
hensive that  the  Jury  would  be  misled  by  it 
as  tliey  now  insist,  the  attention  of  the  court 
should  have  been  called  to  the  matter  at  the 
time.  But  It  is  inconceivable  that  the  Jury 
could  have  been  misled  by  this  instruction, 
and  defendant  was  In  no  way  prejudiced  by 
it  The  case  of  People  v.  McLaughlin  (N.  T.) 
44  N.  E.  1017,  U  not  In  point  i 
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of  tbe  cenrt  are  assigned  as  error  by  ap- 
pellant, which  we  have  very  patiently  con- 
sidered, and  reach  the  conclusion  that  no  re- 
versible error  is  presented  by  any  (tf  them. 
Taken  as  a  whole,  tbe  chaise  of  the  learned 
trial  court  was  as  clear  and  comprehensive  as 
a  charge  could  possibly  have  been  made. 
Eyery  issue  was  carefully  alluded  to,  In  clear 
and  explicit  terms,  and  with  great  fairness 
tbe  learned  trial  Judge  Instructed  tbe  Jury 
upon  every  legal  phase  of  the  case.  It  cov- 
ered Ik  a  general  way  every  request  made 
by  defendant,  and  presented  the  Issues  so 
clearly  to  the  Jury  that  It  would  seem  im- 
possible that  they  did  not  understand  fully 
every  Issue  before  them. 

7.  It  la  urged  that  the  verdict  of  the  Jury 
is  not  sustained  by  the  evidence.  We  have 
examined  the  eTldence  thoroughly,  and  have 
no  misgivings  on  the  subject  of  its  sufBclency 
to  Justify  tbe  conviction  of  defendant.  We 
need  not  review  It  In  detail  In  this  opinion. 
The  main  features  have  been  stated  in  con- 
nection with  the  question  as  to  tbe  admis- 
sibility of  some  of  the  evidence,  and  It  Is 
unnecessary  to  refer  to  it  again.  We  can 
say  only  that  It  presents  a  case  of  tbe  clear- 
est and  most  palpable  sort  of  corruption,  and 
a  willful  and  flagrant  violation  of  official 
daty.  The  evidence  is  so  clear  and  per- 
soarive,  and  so  fully  Justifies  the  verdict, 
that  It  would  be  nothing  less  than  nanrpatlon 
of  power  In  us  to  disturb  It 

We  have  considered  all  tbe  assignments  of 
error  made  by  defendant,  not  specially  re- 
ferred to,  and  find  no  error  Justifying  a  new 
trfal;  and  tbe  result  is  that  ttae  order  ap- 
pealed from  Is  affirmed. 


METBBS  T.  HABKHAM. 

(Snpreme  Cout  of  Minnesota.   July  10,  1903.) 

TIKDOR    AND    PURCHASER  —  CONTRACT  OF 
SAI/B— CANCELLATION— ACCEPT- 
ANCB  OP  DEED. 

1.  Contract  for  the  sale  of  real  property  con- 
strued, and  cause  remanded  to  the  court  below, 
uith  directions  to  modify  its  conclusions  of 
law,  and  award  ib»  relief  referred  to  in  the 
0[Aiion. 

ZMcNamara  r.  PengUly,  67  N.  W.  661, 
M  Minn.  543,  to  the  effect  that  a  vendee  in  a. 
cnntract  for  the  sale  of  land  Is  not  bound  to 
accept  a  deed  from  any  person  other  than  hla 
rendor,  distinguished,  and  tbe  rule  there  laid 
down  held  not  to  apply  to  a  contract  tat  a  quit-  I 
claim  deed. 

(Syllabus  by  the  Court.) 

Appeal  from  District  CoorU  Pine  County; 
V.  M.  Croslv,  Judge. 

Action  by  BImon  Meyers  against  James  D. 
Marbham.  Judgment  for  defendant,  and 
plaintlfF  appeals.  Reversed. 

Wm.  H.  Donahue,  for  appellant.  P.  H. 
Stollberg,  8.  O.  U  Bobertt,  and  J.  D.  Mark- 
ham,  for  respondent. 

BROWN,  J.  Action  to  cancel  certain  con- 
tracts for  the  sale  of  680  acres  of  land  In 


Pine  county,  and  to  remove  the  record  there- 
of, as  clouds  upon  plalntlfTs  title.  Defendant 
had  a  Judgment  in  the  court  t)elow,  and  plaln- 
tur  appealed  therefrom. 

Tbe  short  facts  are  as  follows:  In  July, 
1885,  one  Ogren  was  the  owner  of  the  land  in 
controversy,  or  of  some  Interest  therein,  and 
entered  Into  an  agreement  with  the  firm  of 
Kelsey  &,  Markham,  whereby,  for  the  consid- 
eration of  7300,  he  agreed  to  deliver  to  that 
firm  deeds  from  all  persons  having  claims 
against  the  property,  with  certain  excep- 
tions, and  convey  to  them  all  his  title  to  the 
property.  Tbe  contract  was  subsequently 
assigned  to  defendant  in  this  action,  who 
caused  the  same  to  be  recorded  in  the  of- 
fice of  tbe  register  of  deeds.  Thereafter,  on 
May  3,  1900,  defendant  and  Ogreu  entered 
Into  another  agreement,  to  supersede  and 
take  the  place  of  the  one  Just  referred  to, 
which  recites  tbe  fact  that  both  parties  have 
certain  Interests  In  and  to  the  real  estate  In 
question,  which  Is  therein  described,  and  that 
there  are  certain  defects  In  the  record  title 
to  tbe  same,  which  they  desire  to  have 
remedied;  that  Ogren  was  anxious  to  sell  and 
transfer  bis  Interest  In  tbe  premises  to  de 
fendant,  and  the  latter  agreed  to  purchase 
the  same,  and  pay  him  therefor  the  sum  of 
f350,  Ogren  to  execute  and  deliver  to  defend- 
ant a  quitclaim  deed  of  all  his  right,  title, 
and  Interest  therein.  The  contract  further 
provides  that  defendant  will,  "with  all  con- 
venient speed,"  commence  and  prosecute  to 
final  Judgment  an  action  for  tbe  purpose  of 
quieting  title  to  the  premises,  and  pay  or 
cause  to  be  paid  all  the  necessary  costs  and 
expenses  incident  to  the  prosecution  of  the 
same.  It  provides,  also,  that  Ogren  shall 
during  the  pendency  of  the  action  aid  and 
assist  defendant  In  its  prosecution,  attend  tbe 
trial  as  a  vritness,  and  turn  over  to  defend- 
ant all  deeds  which  be  then  bad  In  his  pos- 
session, or  which  might  thereafter  come  Into 
bis  possession,  relating  to  tbe  title  to  tbe 
land,  and  furnish  the  services  of  an  attorney 
to  aid  defendant  In  the  prosecution  of  said 
action.  Subsequent  to  entering  into  this  con- 
tract, on  November  23,  1900,  Ogren  duly  ex- 
ecuted and  delivered  to  plaintiff  a  quitclaim 
deed  of  tbe  premises,  thereby  transferring  to 
him  all  Ogren's  title  thereto.  Defendant  was 
informed  of  this  transfer  some  time  after  It 
was  made.  The  trial  court  found.  In  addition 
to  what  we  have  stated  generally  as  the  facts, 
that  neither  party  ever  performed,  or  offered 
to  perform,  the  contract  last  referred  to. 
The  court  further  found  that,  about  a  month 
after  defendant  learned  of  the  quitclaim 
deed  from  Ogren  to  plaintiff,  he  tendered  to 
Ogren  the  sum  of  J350  in  payment  for  the 
land— the  same  being  the  amount  fixed  by 
the  contract— and  demanded  a  deed  from  him, 
which  was  not  given;  Ogren  having  previous- 
ly conveyed  to  plaintiff.  The  court  alsa 
found  that,  notwithstanding  notice  of  the 
conveyance  to  plaintiff,  defendant  refused^ 
recognize  him  as  ba^i^^  V(g^a^;^%<'>- 
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premlsefl,  and  refused  to  deal  with  him  con- 
cerning the  property  In  any  manner  wbat- 
ever.  The  question  presented  for  decision  la 
whether  plaintiff  la  entitled  to  any  relief. 
With  tbe  milmportant  question  relative  to 
tbe  commencement  of  tbe  action  to  quiet  title 
to  the  land  referred  to  In  the  contract  out 
of  the  way,  we  think  tbe  rights  of  the  par- 
ties are  reasonably  free  from  doubt 

PlalDtiflT  acquired  title  to  the  premises  with 
notice  of  the  contract  between  Ogren  and 
defendant,  which  was  made  to  supersede  and 
take  the  place  of  tbe  prior  contract  made  be- 
tween Eeisey  &  Markham  and  Ogren,  sub- 
ject to  all  the  rights  thereby  conferred  upon 
defendant,  and  was  bound  to  perform  the 
terms  of  the  same  as  fully  as  Ogren  would 
have  been  required  to  do,  had  he  retained  the 
title.  We  need  not  stop  to  consider  whether 
Ogren  could  assign  tbe  contract  Its  execu- 
tion did  not  disable  him  from  Belling  and 
transferring  bis  title  to  the  land  to  another. 
Such  sale  and  transfer  would  be,  however,  as 
Just  stated,  subject  to  whatever  rights  tbe 
contract  created  In  defendant.  Tbe  trial 
court  having  found  tbat  neither  party  per- 
formed tbe  terms  of  the  contract.  It  Is  Im- 
portant to  inquire  whose  duty  it  was  to  act 
first— which  party  was  required  to  take  the 
initiative  step  toward  a  i>erformance  or  car^ 
ryfng  out  of  the  contract.  It  Is  urged  by  re- 
spondent that  Ogren  was  to  act  first;  that  he 
was,  by  tbe  terms  of  tbe  writing,  to  furnish 
an  attorney  to  prosecute  tbe  action  to  be 
brougbt  by  defendant  to  quiet  title  to  tbe 
land;  and  that  be  failed  to  do  so.  We  are 
unable  to  concur  in  this  construction  of  the 
contract  It  required  defendant  to  com- 
mence the  action  "with  all  convenient  speed." 
Ogren  was  to  furnish  an  attorney  to  assist  in 
its  prosecution,  but  the  terms  of  the  agree- 
ment do  not  justify  the  contention  tbat  be 
was  to  provide  an  attorney  to  commence  It 
Fairly  construed,  the  contract  required  Ogren 
only  to  furnish  the  services  of  an  attorney 
to  aid  In  the  conduct  of  the  suit  after  it 
had  been  brought  and  be  was  not  required 
to  move  in  tbat  direction  until  Informed  of 
tbe  commencement  of  the  action  by  defend- 
ant So  it  appears  that  defendant  was  first 
in  default,  if  default  in  the  terms  of  the 
agreement  for  tbe  commencement  of  the 
action  may  he  said  to  be  of  any  import- 
ance whatever,  for  he  never  commenced 
it  But  this  provision  of  tbe  contract  does 
not  seem  to  ua  of  controlling  force  In  de- 
termining the  issues  of  tbe  case.  Defend- 
ant was  tbe  purchaser  of  the  land,  and 
it  was  to  his  interest  alone  tbat  tbe  title 
to  the  same  be  perfect  Tbe  action  agreed  to 
be  brougbt  to  quiet  title  would  In  no  way 
result  beneficially  to  Ogren.  It  was  not  to 
be  brought,  except  In  part  performance  of 
tbe  contract,  and  was  of  hiterest  only  to  de- 
fendant Ogren  was  to  receive  $350  for  his 
Interest  In  tbe  land,  and  that,  too,  wbether 
the  action  to  quiet  title  was  successful  or  not 


It  must  therefore  be  held  that  the  terms  of 
the  contract  in  this  respect  being  exclusively 
for  defendant's  benefit  could  be  waived  by 
him.  If  be  desired  to  bring  tbe  actitm  as 
provided  by  the  terma  of  the  agreement.  It 
was  bis  option  so  to  elect  He  did  not  com- 
mence it,  but,  on  the  contrary,  without  doing 
so,  tendered  payment  of  the  purchase  price 
of  the  land  to  Ogren,  and  demanded  tbe  quit- 
claim deed  be  bad  by  the  terms  of  the  con- 
tract agreed  to  execute.  The  reasonable  and 
fair  Inference  from  this  la  that  he  Intended 
to  waive  the  provlaions  of  the  contract  In 
this  respect  tJnless  this  be  so.  It  is  within 
his  power  to  retain  hia  contract  cloud  tbe 
titie  by  Its  record,  and  no  rell^  whatever 
can  be  granted  plaintiff.  This  would  be  In- 
equitable and  tmjust  and  prevent  plaintiff 
from  tbe  enjoyment  of  bla  legal  rights. 

On  the  merits,  we  are  Impressed  with  tbe 
view  that  there  Is  v^y  littie  for  controversy 
between  tbe  parties,  and  that  the  litigation, 
for  the  benefit  of  both,  should  be  brought  to 
an  end.  The  conceded  facts  In  tbe  record  are 
such  as  to  Justly  the  suggestion  tbat  no 
further  litigation  la  necessary.  Plaintiff  is 
the  owner  of  tbe  land  at  this  time,  but  his 
title  is  subject  to  defendant'a  rights  under 
tbe  agreement  with  Ogreu.  Having  waived 
the  proTlsions  In  reference  to  tbe  commence- 
ment of  the  action  to  quiet  title,  defendant 
may  atiU  Insist  tliat  plaintiff  deliver  to  Mm 
all  deeds  and  Instruments  of  titie  possessed 
by  Ogren,  and,  by  paying  the  contract  price 
of  the  land  to  plaintiff,  demand  a  quitclaim 
deed  from  him.  Tbe  point  made  tiiat  de- 
fendant is  not  bound  to  accept  such  a  deed 
from  plaintiff,  because  and  for  the  reason 
tbat  his  contract  calls  for  one  from  Ogren,  it 
not  sound.  Tbe  agreement  provided  for  a 
quitclaim  deed  from  Ogren.  and.  as  Ogren 
conveyed  to  plaintiff,  by  quitclaim  deed, 
whatever  title  be  held,  a  simHar  deed  firom 
plaintiff  would  be  just  as  effective  aa,  and 
answer  every  purpose  of,  a  deed  from  OKren. 
Tbe  case  of  McNamara  r.  PenglUy,  61  Minn. 
543,  67  N.  W.  661.  l8  not  In  point,  because  la 
that  case  the  effect  of  the  contract  was  to 
require  the  execution  of  a  deed  containing  the 
usual  covenants. 

Plaintiff  should  be  required,  upon  payment 
of  the  purchase  price,  to  convey  to  defendant 
such  title  to  the  premises  as  he  obtained 
from  Ogren,  and  cause  to  be  conveyed  to  de- 
fendant any  titie  subsequently  acquits  by 
Ogren,  and  also  deliver  to  him,  or  to  the  clerk 
of  the  court  for  his  use,  all  deeds,  certificates, 
and  evidence  of  title  affecting  the  property 
possessed  by  Ogren,  and  which  the  terms  of 
the  agreement  required  the  latter  to  deliver 
to  defendant.  A  reasonable  time  should  be 
allowed  both  parties  to  comply  with  the  con- 
ditions. If  defendant  does  not  tender  pay- 
ment of  the  purchase  price  within  tbe  time 
fixed  by  the  court  below,  plaintiff  should 
have  judgment  as  prayed  for. 

The  Judgment  appealed  from  la  reversed. 
Digitized  by  CjOOQ  IC 
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iDd  tbe  cause  remanded,  with  directions  to 
tbe  court  below  to  ameud  its  conclusions  of 
law,  and  order  Jadgment  In  accordance  wltb 
Ow  Tlem  berein  expressed.  It  Is  so  ocdered. 

On  Bebearlng. 

(July  28,  1U03.) 

PEB  OUBIAM.  An  application  tor  a  re- 
argnment  herein  bavins  been  duly  made  and 
considered.  It  la  ordered  that  It  be.  and  la 
herein,  granted  npon  the  qneatlon  whether, 
by  reason  of  tbe  fact  that  tbe  plaintiff  gave 
tbe  defendant  notice  to  perform  tbe  contract 
referred  to  In  the  complaint,  aa  provided  by 
Laws  18D7,  p.  481,  e.  223,  and  the  defend- 
ants fSUnre  so  to  do,  the  plaintiff  is  not  en^ 
titled  to  Judgment  canceling  the  contract 
and  excluding  the  defendant  from  any  Inr 
terest  In  the  land  therein  described,  subject 
to  wbsterer  rights  the  d^endant  may  have. 
If  any,  agalnat  any  party,  toe  damages  for 
a  breac3t  of  tbe  contract;  tbs  a^oment  to  be 
on  briefs;  the  appellant  to  serve  and  file  hia 
wUUn  80  days  from  tide  date,  and  tbe  re- 
•pondent  within  80  days  thereafter. 


BOALES  et  aL  V.  FERGUSON. 
tSnpreme  Gonit  of  Nebraska.  Dee.  4,  tBOL) 

BRROR- JURISDICTION— APPEAL  PROIC  CODM- 
TT  COURT. 

1.  Jodgments  of  the  district  conrt  rendered  on 
appeal  from  the  probate  side  of  the  coanty  court 
are  reviewable  only  by  petition  In  error. 

2.  This  court  cannot  acqaire  Jarlsdlctlon  to 
review  such  a  jodgmoit  on  appeal  by  consult 
of  the  parties. 

Ocmmlstfonen^  Opinion.  Department  No. 
2.  Appeal  from  District  Court,  Saline  Goun- 
^;  Hastings,  Jndge. 

"Not  to  be  offldally  reported.** 

i&ction  by  Lavlna  A.  Boales  and  others 
against  E.  J.  Ferguson,  administrator.  Judg- 
ment for  defendant,  and  plalntlfFs  appeal. 
Dismlmed. 

Tbos.  Byan  and  J.  W.  Deweese,  for  ap- 
pellants.  3.  D.  Pope,  for  appellee. 

POUND,  C.  This  Is  an  appeal  from  a 
Judgment  of  the  district  court  rendered  on 
an  appeal  from  the  county  court  In  the  set- 
tlement of  an  estate.  U  Is  manifest  that 
we  cannot  review  the  Judgment  by  appeal. 
Orders  and  judgments  of  the  county  conrt  in 
its  probate  Jurisdiction  are  reviewable  In 
this  conrt  only  by  petition  In  error.  Wbalen 
V.  Kitchen  (Neb.)  Sti  N.  W.  278. 

Appellant  has  urged  that  the  appellees 
have  waived  this  objection  by  not  raising  it 
tn  tbdr  totefs,  nor  until  the  court  called 
attention  tiiereto  at  the  hearing.  Consent, 
however,  cannot  give  Jurisdiction  over  the 
subject-matter.   The  court  Imb  no  power  to 

f  1  8m  Appeal  sod  Srror,  vbI.     OmL  Dig.  I  81. 
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review  the  Judgment  in  the  absence  of  a  pe- 
tition In  error  filed  in  the  time  fixed  by  law. 

We  recommend  that  the  appeal  be  dismiss- 
ed. 

OLDHAM  and  SEDGWICK,  CO.,  concur. 
Dismissed. 

PEOPLE'S  BUILDING,  LOAN  &  SAYINQB 
ASS'N  V.  PIGKARD  et  al. 

(Suinvme  Conrt  of  Nebraska.  Dee.  4,  190L) 

USURT— DBFBMSBI  TO  HORTOAOB  DEBT. 

1.  The  defense  ot  osury  is  of  no  avail  to  the 
purchaser  of  the  equity  of  redemption  who  baa 
asBunied  and  agreed  to  pay  the  mortage  debt. 

Oommlssioners'  Opinion.   Department  No. 
8.   Error  to  District  Conrt,  Adams  County; 
Beall,  JndgOw 
"Not  to  be  ofBdally  reported." 
I    Action  by  tbe  People's  Bnliding,  Loan  ft 
!  Savings  Association  against  Llbble  J.  Pick- 
!  ard  and  others.    Judgment  for  defendants, 
j  and  plaintiff  brings  error.  Beveraed. 

A.  H.  Bowen,  for  plaintiff  in  error.  Baatb 
ft  Olmstead,  for  defendftnts  in  error. 

DUFFIE,  C.  This  action  was  brought 
against  John  H.  Walker  and  wife  to  fore- 
close a  mortgage  given  by  Llbble  J.  Plckard 
and  Lorenzo  F.  Plckard  to  tlie  plaintiff  Octo- 
ber 2,  1890,  to  secure  tbe  payment  of  $400 
and  Interest  at  the  rate  of  10  per  cent,  per 
annum.  The  Plckards,  previous  to  the  com- 
mencement of  the  action,  had  sold  and  con- 
veyed the  mortgaged  premises  to  the  defend- 
I  ant  Walker,  who,  as  a  part  consideration  of 
the  purchase  price,  assumed  and  agreed  to 
pay  the  mortgage  debt  While  the  Plckards 
were  made  parties  to  the  action,  they  were 
not  served  with  summons,  and  no  relief  was 
asked  against  them.  Walker  alone  made  an- 
swer. The  answer  of  Walker,  while  alleging 
payment  of  the  mortgage,  Is  dearly  a  plea 
of  usury,  and  advantage  Is  sought  to  be 
taken  by  him  of  what  might  perhaps,  be  a 
nsurlous  contract  aa  between  the  original 
parties  thereto.  The  district  court  found 
that  the  mortgage  had  been  paid  In  full,  and 
gave  a  decree  canceling  the  same. 

We  think  the  case  is  governed  by  tbe 
Building  &  Loan  Ass'n  of  Dakota  v.  William 
H.  Walker  et  al.,  59  Neb.  456,  81  N.  W.  308, 
and  Building  &  Loan  Ass'n  of  Dakota  v. 
Lewis  B.  Blian,  69  Neb.  458,  81  N.  W.  308, 
and,  following  these  cases,  we  recommend 
that  the  decree  be  reversed,  and  the  case  re- 
manded to  the  district  court  with  direction 
to  ascertain  the  amount  due  upon  the  mort- 
gage according  to  Its  terms,  and  entw  a  de> 
cree  of  foreclosure  tac  said  amount 

ALBERT  and  ABfBS,  CCL,  conciK 

Reversed,  with  directions. 
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SCHTJLZ  et  al.  t.  MODISETT  et  al. 
(Supreme  Court  of  Nebraska.    Dec  4,  1901.) 

aVISBHCB— HTFOTHBTICAL  QUESTIONS— AC- 
TION ON  NOTE. 

1.  All  the  nndlBputed  pertinent  facta  of  a  case 
■bould  be  Rubitantially  included  to  bypotbetical 
questions  propounded  to  expert  witnesses. 

2.  Evkleace  examined,  and  fteld  Bufflcient  to 
sustain  tbe  jad^ent. 

G<numl88lonen'  Optnloii.  D^rtment  No. 
2.  Error  to  District  Court,  Douglas  County; 
Keysor,  Judge. 

"Not  to  be  officially  reported." 

Action  by  A.  M.  Modlsett  and  otfaera 
against  James  Scbuli  and  others.  Judgment 
for  plalDtiffs,  and  defendants  bring  error. 
Afflnned. 

Good  &  Good,  for  plaintiffs  In  error. 
Oeovge  E.  Prltcbett,  tar  d^eodants  In  erorr. 

OU>BAM.  0.  This  Is  a  suit  aRalnst  the 
malcer  and  Indorse  aa  a  promissory  note  for 
tbe  balance  due  tbereon  of  ^.33ao6.  De- 
fendants admitted  tbe  execution  of  tbe  note, 
bnt  alleged  as  a  defense  that  tbe  note  was 
given  as  a  part  of  tbe  pundiase  price  of  546 
head  of  cattle  bought  from  the  plaintiff  be- 
low by  tbe  defendants  below,  James  and 
Hans  Sdiultc,  through  the  agency  of  the  de- 
fendants Rice  Bros.  Jk  Nixon;  that  tbe  cattle 
were  purchased  at  tbe  agreed  price  of  (3.15 
per  bundredwelght,  after  allowing  3  per  cent. 
'tm.  shrinkage.  They  were  weighed  on  the 
Boalefl  of  plaintiff  below,  and  when  so  weigh- 
ed a  part  of  the  purchase  price  was  paid  In 
caab.  and  a  note  of  S9,914  was  given  for  the 
rwnainder  of  the  purchase  price.  This  Is  tbe 
note  in  controversy.  They  also  allege  that 
title  ncties  on  which  tbe  cattle  were  weighed 
were  Inaccurate  and  incorrect  In  tbe  weight, 
and  instead  of  the  net  weight  of  tbe  cattle, 
after  deducting  3  per  cent,  abrinkage,  being 
708,745  pounds,  as  ahown  by  plalntifTs  scales, 
tbe  true  net  weight  of  said  cattle  was  not 
to  exceed  600,000;  that  they  bad  not  discov- 
ered the  alleged  fraud  practiced  upon  them 
by  the  plaintiff  until  a  part  of  the  purchase 
I^ce  bad  been  paid  and  tbe  note  for  the  re- 
mainder sued  on  bad  been  executed  and  de- 
livered to  plaintiff.  Plaintiff  replied,  deny- 
ing these  allegations  of  tbe  answer.  Trial 
was  had  to  a  Jury.  There  was  Judgment  for 
tbe  plaintiff  for  tbe  full  amount  due  on  the 
note,  and  defendants  bring  error  to  this  court. 

There  is  no  complaint  made  of  any  in* 
structlon  given  or  refused  by  tbe  trial  court. 
The  only  complaint  to  which  our  attention 
Is  directed  la  as  to  the  forms  of  questions 
propounded  by  counsel  for  tbe  plaintiff  in  the 
examinatUm  of  his  wltnessea.  3ut  an  exam- 
ination of  tbe  very  voluminous  record  in  this 
cause  shows  that  these  criticisms  are  purely 
teohnicftl.  and  without  any  substantial  merit 

It  is  also  contended  that  there  was  no 
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proper  foundation  laid  for  Qie  expcart  testi- 
mony itttrodaced  by  plaintiff  tending  to  Bbow 
the  probable  loss  In  the  w^ht  ot  the  cattle 
in  their  shipment  from  Irvln  to  Wahoo.  It 
is  claimed  that  the  hypotheHcal  questions 
Pft^unded  to  the  witnesses  did  not  contain 
a  fiilr  statement  of  the  fact*  In  r^rd  to 
the  (attle  and  their  transportation  as  shown 
by  the  testimony  of  the  preceding  witnesses 
It  Is  true  that  all  the  undisputed  pertinent 
facts  of  a  case  mnst  be  Indtided  In  hypo- 
thetical questions.  Levlnson  v.  Sands,  81  IIL 
App.  578.  This  Is  Just  what  was  done.  But 
defendant  contends  that  everything  which  he 
claimed  to  be  connected  with  that  shipment 
should  have  been  Included  In  plalntifTs  hypo- 
thetical questions.  This  Is  not  the  rule.  He 
had  a  right  to  and  did  examine  bis  own  ex- 
perts on  his  theory  of  the  fftcts  connected 
with  that  shipment,  but  lie  could  not  compel 
plaintiff  to  submit  bis  theory  of  facts,  which 
were  not  admitted  by  plaintiff  to  plaintiff's 
experts. 

There  was  no  dispute  in  tbe  trial  below 
that  the  note  was  given  for  a  balance  of  tbe 
purchase  price  for  645  bead  of  cattie.  It 
was  admitted  that  these  cattie  were  Weighed 
in  the  presence  of  defendants'  agent  on  plain- 
tiff's scflies,  and  that  these  scales  showed 
that  the  cattle  weighed  726,510  pounds,  and 
that,  after  deductii^  3  per  cent  for  shrink- 
age, there  were  7(^,746  pounds,  which  were 
to  he  paid  for  at  tbe  agreed  price  of  ¥3.iri 
per  hundredweight,  which  amounted  to  ?22,- 
167.96.  It  is  also  admitted  that  $12,253.96 
of  this  amount  was  paid  In  cash,  and  that 
19.914  was  paid  by  note,  and  that  |7,000 
had  been  paid  on  this  note  by  tbe  defendants 
about  six  months  after  the  purchase  of  tbe 
cattle.  It  also  appeared  that  there  was  no 
objection  made  by  the  defendants  to  the 
weight  of  tbe  cattie  at  the  time  this  payment 
was  made. 

Tbe  character  of  tbe  testimony  by  which 
tbe  defendants  sought  to  impeach  the  accu- 
racy of  the  plaintiffs  scales  was  of  a  very 
dubious  and  unsatisfactory  kind.  It  consist- 
ed largely  of  tbe  Judgment  of  cattle  men.  wtw 
looked  at  the  cattie  after  they  had  been  ship- 
ped from  Irvln,  in  Sheridan  county,  to  Wa- 
hoo, in  Saunders  county,  Neb.,  as  to  tbe 
weight  of  the  cattie.  There  was  no  testimony 
of  uny  expert  who  had  tested  the  scales  that 
they  were  Inaccurate,  nor  were  the  cattle 
weighed  again  on  any  other  scales  until  they 
had  been  fattened,  and  shipped  to  the  mar- 
kets In  South  Omaha  and  Chicago,  noder 
this  condition  of  the  testimony  we  can  scarce- 
ly see  how  the  Jury  could  have  found  other 
than  it  did  on  tbe  Issues  submitted. 

It  ie  therefore  recommended  that  the  Judg- 
ment of  the  district  court  be  afHrmed. 

POUND  and  SEDGWICK,  CO,  concur. 

Affirmed.  i 
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HILL  et  al.  PITT. 

(Supreme  Conrt  of  Nebraska.    Dec.  4,  1001.) 

FDBUC    LANDS-TIHBBR    CLAIM-RIQHTS  OK 
PRB-BHPTOa— DIRBCTINQ  VSRDICT. 

1.  A  persoD  entitled  by  law  to  pre-empt  a 
tract  of  land,  or  to  hold  it  nnder  the  timber 
cnlture  act,  and  who  is  recognized  hj  the  reg- 
ister and  recelrer  of  a  United  States  land  office, 
and  is  bj  I3itan  allowed  to  make  a  filing  on  a 
tnrt  of  the  pnbllc  land  within  their  district 
Itcallr  open  to  pre-emption,  takes  tbe  same  and 
all  permeneot  improTements  thereon,  If  any* 
loceiher  with  the  exclusire  right  of  posseseion 
thi^reof  free  from  the  claims  of  all  persoDa  ex- 
i-ept  the  United  States.  Hiatt  t.  Brooka,  22 
N.  W,  73.  17  Neb.  33.  followed. 

2.  When  the  evidence  which  has  been  offered 
is  not  mfflclent  In  law  to  make  out  the  case 
of  the  party  who  has  offered  it,  It  is  the  duty 
of  the  coart  to  so  instruct  the  jury.  Hlatt  r. 
Brooka,  22  N.  W.  73,  17  Neb.  31,  followed. 

CommlaBlonaa*  Oivlnlon.  Department  No. 
1  liiror  to  District  Oonrt;  Lincoln  Connty; 
GrimM.  Judges 

*Vot  to  be  officially  reported.'* 

Action  by  Gny  Pitt  against  (Oiarlea  L 
Em  and  others.  Judgment  for  plaintiff,  and 
defendants  bring  error.  Affirmed. 

French  &  Baldwin  and  Wilcox  &  HoUIgan, 
for  plaintiffs  In  error.  Neville  &  Parsons, 
for  defendant  in  error. 

OLDHAM,  a  This  was  an  action  for 
damages  for  trespass  on  real  estate,  orig- 
inally Instituted  before  a  Justice  of  the  peace, 
and  taken  by  appeal  to  the  district  court  of 
Lincoln  coonty,  Neb.  The  amomit  sned  for 
was  $175.  The  cause  was  tried  to  a  Jury, 
and  Yerdlct  was  rendered  In  plalntHTs  favor 
tor  $40.  Judgment  was  rendered  on  the  ver- 
dict, and  defendant  brings  error  to  this  court. 

There  la  only  one  question  necessary  to 
revievr  under  the  pleadings  and  admissions 
in  the  record,  and  that  is,  had  plaintiff  any 
right  to  maintain  the  action?  Defendant  ad- 
mits that  plalntlEF  bad  made  a  homesteud  en- 
try on  the  land  In  dispute  before  the  alleged 
injury  was  committed.  He  also  admits  that 
he  (defendant)  took  the  lumber  from  the 
house,  and  the  window  casings  from  the 
windows,  and  the  curbing  from  the  well,  and 
the  poles  from  the  stable  after  plaintiff  had 
made  his  filing  on  the  land.  Ue  claims  he 
bad  a  right  to  do  this,  because,  as  alleged 
In  his  answer,  he  had  purchased  all  the  lum- 
ber from  a  former  entryman.  The  lumber 
taken  had  all  been  used  in  the  building  and 
roofing  of  the  house  and  stable  and  In  the 
corblDK  of  the  well,  and  none  of  It  was  loose 
lumber  unconnected  with  tbe  realty.  De- 
fendant's contention  Is  that  the  title  to  the 
land  was  In  the  United  States,  and  that,  as 
he  tore  this  lumber  from  the  buildings  be- 
fore plaintiff  got  actual  possession  nnder  bis 
homestead  filing,  plaintiff  has  no  title  on 
which  be  can  maintain  this  cause  of  action. 
In  tbe  case  of  Hlatt  t.  Brooks,  17  Neb.  33, 
22  K.  W.  73,  the  question  Involved  In  this 
ease  wna  determined  against  defendant's  the- 
cry.  Cobb,  J.,  in  rendering  the  opinion, 
sayR   *^  nnderatand  it  to  be  tiie  law  that 


when  a  pre-emptor  on  the  public  domain 
abandons  his  pre-emption  and  leaves  build- 
ings or  other  permanent  Improvements  there- 
on, he  abandons  such  Improvements.  It 
may  be,  considerations  of  natural  justice 
would  lead  to  the  conclusion  that  a  person 
who  puts  permanent  valuable  improvements 
on  a  tract  of  government  land  In  an  unsuc- 
cessful effort  to  hold  It  by  virtue  of  the  pre- 
emption or  homestead  laws  should  be  allow- 
ed to  take  such  Improvements  away  at  the 
end  of  unsuccessful  litigation.  But  such  a 
rule  would  be  difficult  of  execution,  of  doubt- 
ful general  utility,  and  never  has  been  ap- 
plied to  cases  of  this  kind."  In  that  case,  as 
In  the  case  at  bar,  the  trial  court  refused  to 
submit  defendant's  contention  to  the  Jury  ab 
all,  and  the  court  said:  "When  the  evidence 
which  has  been  offered  Is  not  sufficient  lu 
law  to  make  out  the  case  of  the  party  who 
has  offered  It,  It  Is  the  duty  of  the  court  to 
so  Instruct  the  Jury." 

Tbe  only  other  question  to  be  determined 
Is  as  to  whether  the  trial  court  submitted 
the  correct  measure  of  damage  to  the  Jury, 
for  this  is  the  only  question  that  It  did  sub- 
mit. The  trial  court  said:  "The  measure  of 
plaintftT's  damage  Is  the  difference  between 
tlie  value  of  the  proiwrty  injured  Just  before 
Its  Injury  and  the  value  of  tbe  property  re- 
maining after  the  injtu*y."  We  think  this  a 
proper  measure  of  damage,  and,  as  the  Jury 
only  retxirned  damages  In  the  sum  of  f40, 
we  do  not  think  the  defendant  was  In  any 
way  prejudiced  In  the  measure  of  damage. 

Thore  are  some  complaints  made  of  the 
action  of  the  trial  court  in  Its  rulings  on  the 
admission  and  exclusion  of  testimony,  but 
there  is  nothing  In  tbe  record  that  shows  any 
error  in  this  regard  to  tbe  prejudice  of  the 
defendant. 

We  tberefore  recommend  that  the  Judg- 
ment of  the  district  court  be  affirmed. 

POUND  and  SBDQWICK.  CO.,  concur. 

Affirmed. 


FISHER  et  al.  v.  BUCHANAN. 
(Supreme  Court  of  Nebraska.    Dec.  4.  1901.) 

SPEGIFIO  PBRFORHANCB-CONTRACTMiTJFFI- 
CIENCY— PETITION. 

1.  Petition  examined,  and  held,  that  the  facta 
therein  stated  are  losulHcient  to  constitute  a 

cause  of  action. 

2.  Wlieie.  by  the  terms  of  a  contract,  the 
coDilitious  to  be  performed  by  the  respective 
parties  are  (Concurrent,  the  plaintiff  in  an  actiuii 
for  specillc  performance  must  allege  and  pruve 
performance,  or  a  tender  of  performance  of  the 
conditions  on  his  part  to  be  performed,  or  such 
facts  as  will  show  that  such  tender  would  hare 
been  UDaTalllDg. 

Cbmmissloners'  Opinion.  Department  No. 
3.  Error  to  District  Cour^  Douglas  County; 
Fawcett,  Judge. 

"Not  to  be  officially  reported." 

Actton  by  Alexander  Buchanan  against 
Henry  Fisher  and  sx^ees-by  Vlntf^til^^r 


340 


96  NORTHWESTERN  REPORTER. 


(Neb. 


idaiDtlfl,  and  defendants  bring  error.  Be- 
Tersed. 

J.  J.  O'Connw  and  Smyth  &  Smith,  for 
plalntUh  In  error.  John  T.  Gather,  for  de- 
fendant In  error. 

ALBERT,  0.  This  action  was  brought  by 
Alexander  Bnchaoan  against  H.  A.  Fisber 
and  Thomas  Stmanek  to  enforce  specific 
performance  of  an  alleged  contract  for  the 
sale  of  real  estate.  The  trial  court  found  for 
the  plalntiec,  and  decreed  accordingly.  The 
defendants  bring  the  case  here  on  error. 

The  first  ground  urged  for  a  reversal  of  the 
decree  of  the  trial  court  Is  that  the  petition 
does  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  The  petition,  so  far  as 
Is  material  at  this  time,  Is  as  follows: 

"That  on  the  25th  day  of  May,  1897,  the 
said  H.  A.  Fisher  was  the  owner  In  fee 
simple  of  the  following  described  real  estate, 
to  wit,  lots  seven  and  eight  In  block  ninety, 
E^outh  Omaha,  as  surveyed,  platted,  and  re- 
corded, all  In  the  connty  of  Douglas  and 
state  of  Nebraska;  and  on  said  25th  day 
of  May,  the  plaintiff  and  the  defendant  H. 
A.  Fisher  entered  Into  a  written  agreement 
whereby  the  said  Fisber  sold  said  lots  to  the 
plaintiff  for  and  In  consideration  of  the  sum 
of  four  hundred  dollars  ($400)  for  his  equity 
and  all  Interests  which  said  Flshar  bad  fn 
aald  lots  over  and  above  a  certain  mortgage 
In  the  sum  of  seven  thousand  dollars  (f7,- 
000);  and  It  was  agreed  by  and  between  the 
parties  that  In  consideration  of  the  sum  of 
four  hundred  dollars  ((400)  the  said  Fisher 
was  to  convey  said  lots  to  the  plaintiff  by 
a  good  and  sufficient  warranty  deed;  a  copy 
of  which  written  agreement  Is  hereto  at- 
tached, marked  'Exhibit  A,*  and  made  a 
part  of  this  petition;  said  sum  of  money  to 
be  paid  by  the  plaintiff  to  the  said  H.  A. 
Fisher  upon  his  making  to  the  plaintiff  a 
good  and  sufficient  warranty  deed  for  said 
premises;  the  plaintiff  to  assume  and  pay 
said  mortgage  of  97,000,  which  was  to  be 
in  fun  consideration  for  said  lots. 

"Second.  On  the  26th  day  of  May,  189T, 
in  pursuance  of  said  written  agreement, 
whereby  the  said  H.  A.  Fisher  did  sell  and 
convey  said  Iota  to  the  plaintiff,  the  plaintiff 
paid  to  the  said  H.  A.  Fisber  the  sum  of 
one  hundred  ($100)  as  part  payment  on  said 
contract  for  said  lots,  and  the  said  H.  A. 
Fisher  received  the  said  one  hundred  dollars, 
and  gave  the  plaintiff  his  written  receipt 
therefor;  a  copy  of  which  is  attached  to 
this  petition,  marked  'Exhibit  B,'  and  made 
a  part  thereof. 

"Third.  On  the  24th  and  25th  days  of 
June,  A.  D.  1897,  according  to  the  terms  of 
said  writtOT  contract,  the  plaintiff  duly  ten- 
dered to  the  said  H.  A.  Fisher  the  sum  of 
three  hundred  dollars,  the  tulance  of  said 
flum  of  tour  hundred  dollars,  and  requested 


the  said  Fisher  to  convey  the  said  premlees 
to  the  plaintiff,  as  provided  by  said  written 
agreement,  by  a  good  and  sufficient  warran- 
ty deed;  but  the  said  H.  A.  Fisher  refused 
and  still  refuses  to  execute  and  deliver  such 
conveyance. 

"Fourth.  The  plaintiff  has  duly  performed 
all  the  conditions  of  said  agreement  on  his 
part,  and  is  ready  and  willing  to  pay  said 
'purchase  money,  and  now  brings  the  sum  of 
three  hundred  dollars,  the  balance  of  the 
purchase  money,  Into  court,  and  offers  the 
same  to  the  said  H.  A.  Fisher,  npon  bis  ex- 
ecnting  and  delivering  to  the  plaintiff  a  good 
and  sufficient  conveyance  of  said  premises 
according  to  the  terms  of  said  contract" 

Exhibit  A  referred  to  In  the  petition  Is  as 
follows: 

"South  Omaha,  May  25,  1897. 

"This  Is  to  certify  that  I,  H.  A.  Fisher,  of 
Wahoo,  Neb.,  have  this  day  sold  my  equity 
to  A.  Buchanan,  of  Omaha,  in  Iota  7  &  8, 
block  90,  So.  Omaha,  for  four  hundred  dol- 
lars, and  said  moufl^r  to  be  paid  on  transfer 
of  equity.  H.  A.  Fisher. 

"A.  Buchanan." 

It  will  be  seen,  from  a  study  of  the  pe- 
tition, that  the  defendant  relies  on  a  written 
contract,  and  that  Exhibit  A  is  the  contract 
upon  which  he  relies.  That  document  con- 
tains no  mutual  promises  nor  agremients, 
and  does  not  fall  within  any  recognized  defi- 
nition of  the  term  "contract"  It  Is  not  a 
contract  Darr  v.  Mummert,  57  Neb.  378. 
77  N.  W.  767.  The  most  that  can  be  said 
for  it  is  that  it  Is  a  memorandum  of  a  con- 
tract But  this  action  Is  based,  not  on  anr 
contract  of  which  this  document  might  be 
the  memorandum,  but  on  the  alleged  written 
contract  Exhibit  A.  As  we  have  seen,  that 
document  is  not  a  contract;  consequently. 
It  will  not  support  this  actiofl.  Darr  t.  Mum- 
mert, sui)ra. 

There  is  another  reason  why  the  decree 
of  the  district  court  must  be  reversed.  The 
trial  court  appears  to  have  treated  Exhibit 
A  as  a  memorandum  of  the  contract,  and.  on 
the  proof  submitted,  found  that  one  of  the 
conditions  of  the  contract  between  the  plain- 
tiff and  the  defendant  Fisher  was  that  the 
plaintiff  was  to  assume  the  mortgage  upon 
said  lots  in  the  sum  of  f7,000,  and  to  pay 
the  same.  There  is  no  evidence  whatever 
that  the  plaintiff  ever  performed  or  offered 
to  perform  this  condition,  nor  of  any  facts 
that  would  excuse  his  failure  la  this  regard 
in  an  action  of  this  kind.  That  such  omis- 
sion is  fatal  Is  elementary. 

It  is  therefore  recommended  that  the  de- 
cree of  tbe  district  court  be  reversed,  and 
the  cause  remanded  for  fortfaw  proceedings 
according  to  law. 

AMB8  and  DUFFIB,  OC,  concur 

Reroned  and  remsndsd. 
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RUSSELL  T.  GUNN. 
(SoproDe  Conrt  of  Nebraslu.  Dec  4,  1901.) 

TRIAL— INSTRUCTIONS. 
1.  An  instruction  which  substantlaUr  with- 
draws im  issoe  in  the  case  it  erroaeoxa. 

ConimlssIoDers'  Opinion.  Department  No. 
1.  Error  to  District  Court.  Red  Willow 
County;  Norris,  Judge. 

"Not  to  be  officially  reported.** 

Action  by  Jobn  A.  Gunn  against  Jennie  0. 
Bossell.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.  ReversecL 

Harlan  W.  KeyeH  and  Doyle  &  Berge,  for 
plaintiff  In  error.  W.  B.  Starr,  for  def^idant 
In  QTor. 

DAY,  C.  Jobn  A.  Gunn  brongbt  this  ac- 
tion in  the  dlBtrlct  court  of  Red  Willow  coun- 
ty against  Jennie  G.  Russell  to  recover  for 
medical  services  rendered  by  him  pnrsnant 
to  an  alleged  emplt^ment  by  the  defendant. 
Upon  the  trial  there  was  a  verdict  for  the 
plaintiff,  upon  which  Jndgment  was  rendered, 
to  review  which  the  defendant  bas  brought 
error  to  this  court  The  petition  was  in  the 
usual  fornk  of  an  action  to  recover  for  serv- 
ices rendered  tinder  a  contract  of  employ- 
ment. The  answer  charged  three  defenses: 
(1)  A  qnallfied  general  denial;  (2)  pleading 
of  the  statute  of  frands;  and  (3)  a  plea  of 
covertnre. 

One  of  the  errors  now  complained  of  is 
that  the  court.  In  its  Instructions  to  the  Jury, 
failed  to  state  the  issues  as  presented  by  tbe 
pleadings  and  the  evidence,  In  that  the  court 
wholly  felled  to  mention  the  second  and  third 
defenses  alleged  in  the  answer.  The  only 
reference  to  the  issues  In  the  instructions  ap- 
pears in  Instruction  Na  1  given  by  the  court, 
wlilch  was  as  (ollowa:  "This  is  an  action 
brought  by  the  plaintiff  against  the  defend- 
ant for  professional  services.  TTpon  most  ot 
the  points  in  the  case  there  is  practically 
no  dispute  In  the  evidence.  Under  the  evi- 
dence there  can  be  no  qnestion  but  what 
the  plaintiff  received  the  telegram  that  bos 
been  testified  about  in  evidence;  that,  acting 
In  good  faith,  and  upon  the  strength  of  such 
telegram,  he  performed  the  services  for  whldi 
the  action  is  brought;  and  that  tbe  reason- 
able value  of  such  services  Is  what  Is  claim- 
ed In  this  action.  About  the  only  thing  for 
you  to  consider  la  whether  or  not  the  defend- 
ant authorized  Dr.  Demay  to  send  for  Dr. 
Gunn.  If  yon  find  from  the  evidence  that 
the  defendant  authorized  or  instructed  Dr. 
Demay  to  send  the  telegram  in  question,  then 
yonr  verdict  should  be  for  the  plaintlfC.  If 
you  find  from  the  evidence  that  the  defend- 
ant did  not  authorize  or  instruct  Dr.  Demay 
to  send  for  Dr.  Gunn,  then  yonr  verdict 
should  be  for  the  defendant."  As  to  the  de- 
fense of  the  statute  of  frauds,  we  think  the 
court  might  with  propriety  have  regarded 
it  as  a  mere  aurplnaage.  The  action  was 
clearly  based  upon  an  allegation  of  employ* 
ment  by  the  defendant.  The  ftict  that  serv- 


ice was  rendered  for  tbe  benefit  of  some  one 
else  would  make  it  none  the  less  the  con- 
tract of  tbe  parties.  Tbe  court  instructed 
the  Jury  that.  If  the  defendant  did  not  au- 
thorize or  Instruct  the  employment  of  tbe 
plaintiff,  there  could  be  no  recovery.  This 
instruction  sufficiently  covered  the  phase  of 
tbe  case  presented  by  the  statute  of  frauds, 
and  was  as  favorable  to  the  defendant  as  she 
could  ask. 

The  answer  and  the  evidence  also  raised 
the  defense  of  coverture,  and  this,  we  ttUnlc, 
should  have  been  submitted  to  the  Jury.  The 
instructions  of  the  court  were  too  restrictive, 
in  that  they  Ignored  one  of  tbe  fundamental 
Issues  presented  by  tbe  answer.  Under  the 
issues  it  was  not  snffldent,  in  order  to  find 
for  tbe  plaintiff,  that  the  Jury  should  be  satis- 
fied that  the  defendant  employed  the  plain- 
tiff to  perform  the  service.  They  should  have 
been  Instructed  further  that,  defendant  be- 
ing a  married  woman,  to  bind  herself  by  con- 
tract, it  must  appear  that  the  contract  was 
entered  into  upon  tbe  faith  and  credit  of  her 
separate  property  and  estate.  Tbe  effect  of 
the  instruction  ^ven  was  to  withdraw  from 
the  consideration  of  the  Jury  an  Issue  in- 
volved In  the  case.  This  was  error.  Gallo- 
way V.  Hicks,  26  Neb.  531,  42  N.  W.  709. 

The  defendant  requested  an  Instruction  up- 
on this  phase  of  the  case,  which,  we  think, 
was  applicable  to  the  issues,  and  should  have 
been  given.  In  substance  It  charged  that. 
If  the  Jury  found  that  defendant  made  the 
contract  alleged  in  the  petition,  then  (she  be- 
ing a  married  woman)  tbe  Jnry  should  In- 
quire whether  she  made  such  contract  with 
reference  to  her  separate  property  and  busi- 
ness, or  Intended  to  bind  her  separate  prop 
erty  for  the  payment  thereof,  and  unless, 
from  the  evidence,  the  Jury  believed  that  the 
defendant  made  the  contract  of  employment, 
and  that  in  making  the  same  she  made  it 
with  reference  to  her  separate  property  and 
business,  and  intended  to  bind  her  separate 
property  for  tbe  payment  thereof,  tbe  de- 
fendant would  not  be  liable.  In  this  state 
the  disability  of  a  married  woman  to  make 
a  valid  contract  remains  the  same  as  at  com- 
mon law,  except  in  so  far  as  the  disability 
has  been  removed  by  tbe  statute.  Aoltman 
V.  Obermeyer,  8  Neb.  260.  Tbe  statute  has 
removed  the  common-law  disability  of  a  mar- 
ried woman  to  make  contracts  only  In  cases 
where  the  contract  made  baa  reference  to 
her  separate  property,  trade  or  business,  or 
was  made  upon  the  faith  and  credit  thereof, 
and  with  intent  on  her  part  to  bind  her  sep- 
arate property.  Godfrey  v.  Megaban,  38  Neb. 
748,  57  N.  W.  284.  . 

We  therefore  recommend  that  the  Jui^ment 
be  reversed,  and  the  cause  remanded  for  fur- 
ther proceedings. 

HA8TINOS  and  KIRKPATBIOK,  00..  con- 
car. 

Berersed  and  remaBga^'  by  GoOglc 
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UcOOBD,  BBADY  CK>.  «t  aL  T.  TEBSIBB 
et  al. 

(Supreme  Court  of  Nebraska.  Oct.  1,  1901.) 

HOHESTEAD-ABANDONHBNT. 

1.  Erideoce  exsmined.  and  Aeld  to  abow  an 
nbandonment  of  a  homestead. 

GommlBsIonera*  Opinion.  Department  No. 
3.  Appeal  from  District  Court,  Clay  County; 
HaatlDgB,  Judge. 

"Not  to  be  offlclally  reported." 

Action  by  the  McCord,  Brady  Company  and 
odiem  against  Katberlne  Tessler  and  otbera. 
Judgment  for  d^endanta*  and  plaintiffs  ap- 
peal. Reversed. 

McCabe,  McGIIton  &  Rath  and  Carl  Her- 
ring, for  appellants.  E.  E.  Halrgrore,  Thos. 
H.  Matters,  and  J.  B.  Cerana,  for  appellees. 

DUFFIE.  C.  This  Is  a  creditors*  bUI  to 
subject  the  N.  B.  quarter  (Vi)  of  section  twen- 
ty-one (21),  T.  seven  (7),  R.  five  (5),  In  Clay 
county.  Neb.,  to  the  payment  of  Judgments 
held  by  the  appellante  af^lnst  the  defendant 
M.  Tessler.  who  conveyed  the  property  to  his 
wife  December  6,  1896.  All  of  the  Judgments 
were  entered  In  the  district  court  of  Clay 
county  between  the  montba  of  January  and 
July,  1897,  but  the  debts  all  antedating  the 
conveyance  to  his  wife.  The  defense  was  the 
homestead  character  of  tbe  premises,  and  this 
defense  was  sustained  by  tbe  district  court, 
and  Judgment  In  (ftvor  of  the  defendants. 
■  There  Is  a  finding  in  the  decree  that  no 
consideration  was  paid  by  Mrs.  Tessler  for 
the  conveyance  made  to  ber  by  her  husband, 
and  the  sole  question  for  our  consideration 
Is,  was  the  land  In  question  the  homestead 
of  M.  Tessler  at  the  date  of  the  conveyance 
to  bis  wife,  and  exempt  from  the  payment 
of  the  Judgments  against  him  held  by  the 
plaintiff'/  Tlie  defendant,  being  called  In  bis 
own  behalf,  testified  that  he  moved  on  tbe 
land  In  March.  18TS;  that  he  purchased  It  In 
1879;  that  be  moved  to  the  town  of  Sutton 
In  1890;  that  his  principal  object  In  leaving 
the  farm  was  to  educate  bis  children,  there 
being  no  school  nearer  than  2%  miles  of  the 
farm.  He  moved  all  his  household  effects 
to  Sutton,  but  he  thinks  that  for  the  first 
two  years  there  was  some  stock  left  on  tbe 
farm.  At  the  time  of  leaving  tbe  farm  he 
had  a  sale,  but  did  not  sell  all  his  property. 
He  further  testified  on  cross-examination  that 
he  went  to  Sutton  for  tbe  purpose  of  en- 
gaglng  In  the  cooper  business;  that  he  bought 
a  lot,  on  which  he  built  a  cooper  shop,  and 
followed  the  cooper  business  for  about  3^^ 
years;  that  he  quit  the  busIneRS  because  he 
could  not  sell  any  more  butter  tubs.  When 
he  left  the  farm  he  "did  not  know  what  his 
Intention  was;  was  going  to  do  some  cooper 
work  in  Sutton,  but  did  not  know  bow  long 
It  would  stand."  After  quitting  the  cooper 
business,  he  was  in  tbe  swing  business  for 
six  or  seven  months,  trading  the  cooper  prop- 
erty for  a  swing.  He  then  engaged  In  the 
grocery  business  in  Button,  which  he  coiitin- 


ned  for  throe  years  In  partnoshlp  with  tab 
son,  mor^aglug  th«  tuxm  to  get  money  to 
buy  tlie  business.  Being  asked  If  he  did  not 
Intend  to  continue  the  groeoT  buslneBB  as 
long  KB  it  would  pay.  be  answered:  "I  don't 
know  Imt  what  I  would  have  stayed  in  It  as 
long  as  I  could  make  a  living,  and  as  long 
as  I  could  get  alonff.  I  did  not  know  bow 
long.  I  was  In  a  rented  boUdlng,  and  did  not 
know  bow  long  I  would  stay."  After  ijult- 
tlng  the  grocery  business  in  Buttcm,  he  stated 
In  reply  to  a  question;  "We  went  to  Dakota. 
I  did  not  know  whether  It  was  to  be  perma- 
nent or  not  I  did  not  know  bow  we  wonld 
make  it,  or  like  tbe  coontry.'*  After  tbe  fail- 
ure of  his  business  in  Dakota,  be  returned 
to  Bntttm  and  in  October,  18S6,  be  drenlated 
a  petition  for  appointment  as  postmaster  of 
Button.  He  also  voted  In  Button  at  the  sen- 
eral  electimia  hdd  In  the  years  18M,  1899, 
1896.  and  1897.  About  a  month  prior  to  tbe 
trial  of  Oie  case^  April  7, 1888,  be  moved  back 
to  the  farm  wttb  a  part  of  his  family,  al- 
though the  farm  Is  stUl  rented. 

Against  all  these  facts  shOTring  an  abandon- 
ment  of  the  bomestead  we  have  imly  tne  «t1- 
dence  of  the  defendant  and  his  wife  as  to 
th^  Intention  to  return,  to  the  farm  and 
to  preserve  it  as  their  hom&  We  are  willing 
to  concede  that,  the  homestead  character  of 
the  pcwnlses  hsAng  once  shown,  tbe  biuden 
is  on  those  who  seek  to  subject  it  to  tbe  pay- 
ment of  a  debt,  to  show  that  it  has  been 
abandoned  as  a  bcnnestead,  and  la  no  longer 
protected  from  execution;  but,  if  Qie  evl- 
denee  contained  In  the  record  befwe  us  Is  not 
snffldent  tor  that  purpose.  It  is  dlfScnlt  to 
conceive  wlut  evidence  less  than  an  actoal 
sale  cS  tbe  premises  wonld  be  sufficient  to 
warrant  snch  a  conclusion. 

We  recommend  that  tbe  decree  of  tbe  dis- 
trict court  reversed,  and  a  decree  entered 
in  this  court  subjecting  the  premises  deso-ib- 
ed  in  tbe  petitlrai  to  the  payment  of  the  Jndg- 
ments  of  the  plaintiffs,  and  tbr  costs, 

ALBERT  and  AMES,  CO.,  concur. 
Judgment  accordingly. 
SULLIVAN,  J.,  absent,  not  voting. 


TOOTLE,  LEMON  &  CO.  v.  WILLT  et  al. 

(Snpreme  Conrt  of  Nebraska.   Oct  1,  1901.) 

HORTQAQB  FORECLOSURE— SALS— VAC ATINQ 
—APPRAISAL. 

l.A  sale  of  real  etttate  ordered  In  a  deme 
of  fereclosure  will  not  be  set  aside  on  tbe  sole 

ground  that  no  copy  of  the  decree  accompanied 
nn  orJor  of  snie  issued  by  the  clerk  to  tbe  ^er- 
i  ff.  N  ei  t  b  er  will  such  Bale  be  disturbed  be- 
caase  tbe  value  of  the  premises,  as  rettirued  by 
the  appraisers,  Is  lens  than  tbe  value  fixed  by 
parties  whose  affidavits  are  offered  to  Impeadt 
tlie  appraisement. 

Commissioners'  Opinion.  Department  No. 
3.   Appeal  from  District  Court,  Tbayer  Conn- 
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Action  by  Tootle,  Lemon  ft  Co.  agalnat  Ja- 
cob A.  Willy  and  otben.  Judgment  for  plaln- 
tiflto,  and  WlUy  appeals.  Affirmed. 

M.  H.  'Weiss,  Frank  Irvine,  and  Robt 
Hyan,  for  appeDaat  Rlcliards  ft  DlnBm(»«. 
for  appellees. 

DUFEIB,  O.  Tbis  to  an  appeal  from  an  or- 
der conflrmlng  a  aale  made  under  a  decree 
of  fiveclomre.  The  principal  objection  urged 
is  that  tbe  staerlff  acted  under  an  order  of 
aale  lasned  by  the  clerk.  Instead  of  under  the 
deoee  entered  by  the  coort,  and  Incidentally 
It  li  urged  that  tbe  appraisement  was  too 
low,  and  not  made  npon  setnal  Tlew  by  the 
appralsa&  An  examination  of  tiie  record 
satlaflea  ns  that  no  rererslble  error  to  made 
to  appear.  The  order  of  sale  lasned  In  this 
cu^  and  tbe  aale  made  thereunder,  appear 
to  conform  strictly  to  the  deoee  entoKd,  and 
the  fact  Oat  no  copy  of  the  decree  accom- 
panied tbe  order  of  aale  to  not  in  our  bpln- 
iim  fatal.  Bnrkett  t.  Claik.  46  Neb.  466,  64 
X.  W.  1118.  Many  affidavits  as  to  tSie  value 
of  Uw  land  were  filed  by  tbe  appeUants  In 
support  of  a  motion  to  set  aalde  the  appraise- 
ment The  ta.1i  value  of  the  land,  as  shown 
by  these  affidavits,  was  about  f8,600,  while 
the  appraisers  fixed  the  valne  at  fS400.  Tbe 
appraisement  so  made  was  not  so  dlspropor- 
tlonate  to  the  valne  shown  by  the  affidavits 
aa  to  entitle  ns  to  Interfere.  It  to  not  affirma- 
tively made  to  appear  that  title  appraisers  did 
not  view  and  examine  the  premisee. 

We  recommend  that  tbe  order  aKwaled 
tnm  be  afflrmed. 

AMES  and  ALBERT,  CO.,  eoncni; 

Affirmed. 

BOLLTVAN,  I.,  absent,  not  voting 


GRAY  et  aL  V.  BURIOH. 

<8apreme  Court  of  Nebraska.   Dec.  18,  1901.) 

UORTOAQB  FORBCLOSURB-OBJECTIONS  TO 
CONFIRMATION. 

1.  Objections  to  confirmation  of  a  sale  ex- 
<^pt  for  fraud  will  not  be  considered  where 
the;  go  to  tbe  appraisemeot  only,  and  were  not 
raised  before  sale. 

2.  Ad  order  confirming  a  sale  will  not  be 
rerersed  for  technical  Irregnlarities  which  could 
BOt  have  been  prejudicial  to  substantial  righta 
of  any  of  the  parties. 

Commissioners*  Opinion.  Department  Na 
2.  Appeal  from  District  Court,  Tbayer  Coun- 
ty; Hastings,  Judge. 

"Not  to  be  officially  reported." 

Action  by  David  S.  Gray  and  others  against 
William  Enrich.  Judgment  for  plaintiffs,  and 
defendant  appeals.  Affirmed. 

M.  H.  WelsB  and  Frank  Irvine,  for  appel- 
lant  Rldiards  ft  Dlnsmore,  for  appellees. 

POUND,  O.  The  principal  objection  to  tbe 
sale  proceedings  appealed  from  in  this  case 

T 1.  Sea  Hortrnm,  vol.  »,  Cant  Dto.  i  UM. 


la  not  available  on  appeal  for  the  reason  that 
It  goes  to  tbe  appraisement  and  was  not 
ralsc-d  before  sale.  An  Ingenious  argument 
has  been  preaented,  but  it  seema  clear  enough 
that  the  alleged  failure  to  appraise  the  inter- 
est of  all  the  defendants  having  an  estate  tn 
tbe  lands  cannot  be  dlatingulBhed  from  the 
many  other  defects  in  appraisements  to 
which  the  rule  that  they  must  be  pointed 
out  by  objectlona  thereto  before  aale  has  been 
applied.  Another  objection  raises  tbe  same 
goestion  as  that  considered  and  passed  on  ad- 
versely to  tbe  contention  of  appellants  in 
Tootle,  Lemon  ft  Co.  v.  Willy  (not  yet  c^- 
clally  reported)  06  N.  W.  S42,  decided  October 

1,  1901,  and  requires  no  further  comment. 
Some  Irr^^aritles  In  the  notice  of  sale 

are  also  complained  of.  Thus  tbe  notice  re- 
cites that  the  land  has  been  "levied"  upon 
under  a  "judgment"  rendered  before  a  jndge 
named.  Counsel  contend  that  tbe  words 
"levy"  and  "Judgment"  indicate  an  execution 
aale,  and  that  tbe  naming  of  the  judge  Indi- 
cates an  order  made  at  chambers.  But  the 
notice  also  recites  that  tbe  "levy"  mentioned 
was  made  "by  virtue  of  an  order  of  sale." 
Under  our  Code,  "jud^ent"  Is  tbe  apt  vrord 
In  proceedings  of  an  equitable  nature  aa  well 
as  In  those  which  are  strictly  legal.  Tbe  re- 
cital of  an  order  of  sale  must  have  corrected 
any  misapprehension  to  wbl(^  the  word 
"levy"  might  have  given  rise,  and,  as  the 
judgment  was  rendered  "before"  the  judge 
named,  not  "by"  blm,  as  If  be  had  acted  at 
chambers,  we  fall  to  perceive  how  any  prej- 
udice could  have  resulted  from  the  form  of 
the  notice.  It  must  be  admitted  that  the  form 
used  to  not  to  be  recommended,  and  that 
more  care  In  drawing  it  would  not  have  been 
amiss.  But  an  order  confirming  a  sale  vrlll 
not  be  reversed  for  technical  irregularitleB 
which  could  not  haye  been  prejudicial  to  sub- 
stantial righta  of  any  of  the  parties. 

We  recommend  that  tbe  order  appealed 
from  be  affirmed. 

OLDHAM  and  SEDGWICK,  OC  concur. 

Affirmed. 

GRAY  et  al.  v.  NAIMAN  et  al. 

(Supreme  Court  of  Nebraska.   Dec.  18,  1901,) 

HOBTOAQE  FORECLOSURB-OBJBOnONS  TO 
CONFIRMATION. 

1.  Objections  to  confirmation  of  a  sale  will 
not  be  considered  except  for  fraud  where  they 
go  to  tbe  appralsemrat  only,  and  were  not 
raised  before  i^ale.  Gray  v.  Enrich  (No.  10,- 
702,  filed  Dea  18,  1901)  supra,  followed. 

2.  An  order  confirming  a  sale  will  not  be  re- 
versed for  technical  irregularities  which  could 
not  have  been  prejudicial  to  subRtantial  rights 
of  any  of  the  parnea.  Oray  v.  Burlch,  supra, 
followed. 

Commissioners'  Opinion.  Department  No. 

2.  Appeal  from  District  Court,  Thayer  Coun- 
ty; Hastings,  Judge.  ^  . 
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"Not  to  be  ofBclally  reported." 

Action  by  David  S.  Gray  and  otbers 
against  John  Nalman,  Jr.,  and  otbers.  Judg- 
ment for  plaintUEB,  and  defendants  appeaL 
Affirmed. 

M.  H.  Welsa  and  Frank  Irvine,  for  appel- 
lants.  Blcharda  ft  Dlnsmore,  for  appellees 

OLDHAM,  O.  Tbls  is  an  appeal  from  a 
confirmation  of  a  Judicial  sale.  The  identical 
objections  u-ged  against  the  legalaiity  of  tin 
sale  are  detwmined  in  the  case  of  Gray  t. 
Enrich  (No.  10,702,  decided  December  18, 
1901)  96  N.  W.  S4S,  a  copy  of  the  opinion 
therein  being  attached  hereto  and  made  a 
part  hereof;  and  for  the  reasons  set  fwtb  in  i 
that  opinion  we  recommend  that  the  order 
appealed  from  be  affirmed. 

POUND  and  8BD0W1CK;  GC*  ooncne. 

Affirmed. 


MERRILL  T.  VAN  CAMP  et  at 
(Supreme  Court  of  Nebraska.  Jaly  10.  1901.) 

TAXATION-BALE  CBRTIFICATB-PORBCLOSURBt 
or  LIBN. 

1.  DentniatioD  Id  sale  certificate  aa  "balance 
of  aoutb  part  (27.04  ocres)  of  tax  lot  81,"  where 
the  owner  admits  paying  taxes  by  that  de- 
ncrlntton  for  sevaal  years,  and  that  from  it 
be  Knew  the  property,  held  sufficient  ander 
section  142,  art.  1.  c.  77.  Gomp.  St  1901,  to 
create  a  lien  as  against  him. 

2.  Both  pleadingH  and  decree  ihowlng  a  tax 
sale  and  a  certificate  issued,  held  snfflclent  to 
establish  prima  facie  existence  of  a  lien  in  some 
amount,  since  no  objection  is  raised  to  sale  or 
taxes  OD  which  it  is  based,  except  indefinite- 
neaa  of  description  and  failure  to  sell  for  all 
taxes  delinqnent 

Commission's'  Opinion.  Department  No. 
1.  Appeal  from  District  Court,  Douglas 
County:  Scott,  Judge, 

"Not  to  be  officially  repdrted." 

Action  by  H.  A.  Mmill  against  Charles  L. 
Van  Camp  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.  Reversed. 

H.  W.  PennocK.  for  appellant  Hall  ft  Mc- 
Cnlloch.  for  appellees. 

HASTINGS,  O.  June  1.  1896,  plaintiff 
filed  bis  petition  in  the  district  court  of  Doug-  j 
las  county  to  foreclose  a  tax  lien,  alleging 
that  September  15,  1^3,  he  purchased  the 
south  27.04  acres  of  tax  lot  81,  In  section  34, 
township  15,  range  13,  for  county  taxes  for 
the  year  1891,  and  paid  the  amount  of  those 
taxes  for  that  year,  $114.05;  that  the  treas- 
urer then  executed  and  delivered  to  plaintiff 
sale  certificate  No.  9.688,  a  copy  of  which 
is  set  out.  The  certificate  recites  the  sale  of 
"balance  of  south  part  (27.04  acres)  of  tax  lot 
31,"  section  as  above.  The  [>etition  further 
allegoB  payment  October  2,  1893,  of  county 
taxes  for  1890,  $113.00,  and  for  the  year  1899 
of  ¥173.32,  and  payment  November  4,  1898. 
of  city  taxes  for  1890.  ?3.^0.24.  city  taxes 
for  1892,  $239.95,  and  special  assessment 
grading  of  Thirteenth  street  and  Vinton 


street  to  city  limits,  $363.90;  that  the  real 
estate  was  subject  to  these  taxes  and  special 
assessment,  and  that  they  were  duly  levied 
and  assesaed,  were  delinquent  at  time  of 
payment,  and  were  a  first  lien;  that  there 
had  been  no  redemption;  that  Van  Camp  is 
the  owner,  and  Agnes  C.  is  his  wife;  and  de- 
fendant SSabrlskl  claims  a  Judgment  lien,  al- 
leges service  of  notice  of  expimtion  of  time 
to  redeem.  Cliarles  L.  and  Agnes  C.  Van 
Camp  answer  that  Gbarlea  L.  owns  a  part  of 
tax  lot  31,  and  defendants  have  no  knowledge 
as  to  whether  plaintiff  paid  taxes  on  defend- 
ant's land:  that  the  description  in  the  peti- 
tion is  not  sufficient  to  identify  any  property, 
is  fatal  to  the  validity  of  an  assessment,  and 
there  was  no  valid  assessment;  that  tbey 
have  no  knowledge  as  to  the  payment  of  tax- 
es set  out  In  paragraph  2  of  plaintiff's  peti- 
tion, and  therefore  deny  them;  that  there 
was  no  valid  sale,  because  the  property  was 
sold  for  1891  taxes  only,  and  those  of  1890 
and  1892  were  then  delinquent,  but  pot  in- 
cluded; deny  every  allegation  not  previously 
admitted,  and  ask  to  be  dismissed,  with  costs. 

For  reply  plaintiff  says  that  tax  lot  81  was 
an  Irregular  tract  whose  greatest  length  was 
from  northwest  to  southeast  and  contained 
57.31  acres;  tiiat  after  it  was  surreyed  and 
platted,  Charles  L.  Van  Camp  conveyed  by 
deed  various  portions  of  it,  two  of  which 
were  laid  out  into  additions;  that  by  the  end 
of  1891  ten  parcels  had  been  sold  off.  two  ot 
which  were  designated  as  "additiwis."  the  otb- 
er  eight  as  "sublets" ;  that  at  the  time  of  the 
aasessment  of  1891  the  balance  of  tax  lot  31 
cmsisted  of  a  northern  part  of  Irregular 
shape,  containing  8.18  acres,  and  a  south 
part  also  irregular  In  shape,  containing  27.04 
acres,  the  two  separated  by  intervening  par- 
cels conveyed  away;  that  at  the  time  of  sucb 
assessment  Charles  L.  Van  Camp  was  owner 
of  said  south  part  27.04  acres,  but  was  not 
the  owner  of  the  north  part  consisting  of 
3.8  acres,  which  was  wholly  separated  and 
distinct  from  the  south  part;  that  from  1885 
to  1800  defendant  Van  Camp  had  paid  taxes 
upon  this  property  under  the  same  or  similar 
descriptions  as  In  the  aale  certificate  and  pe- 
tition, and  that  said  descriptions  were  cer- 
1  tain  and  definite  in  connection  with  the  sur- 
veys and  plats  in  the  office  of  ttae  county 
surveyor,  and  well  understood  by  the  defend- 
ants, and  said  description,  by  reference  to 
said  maps  and  surveys  can  be  located  witb 
certainty.  The  reply  admits  that  other  taxes 
were  delinquent  and  not  Included  in  the  sale 
certificate. 

June  16.  1897,  trial  was  had,  and  the  fol- 
lowing decree  was  entered:  "This  case  came 
on  to  be  heard  upon  the  i>etition,  answer, 
reply,  and  evidence,  and  was  submitted  to 
the  court  upon  consideration  whereof  the 
court  finds  that  the  description  in  the  certifi- 
cate of  tax  sale  is  uncertain,  indefinite,  and 
insufficient,  and  such  that  cannot  be  aided  by 
other  evidence,  and  made  .tp,~Aptt^  to  the 
propertar   dewir^^'^fiV  MUe'H^aoii,  and 
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against  whldi  It  Is  attempted  to  be  enforced; 
and  upon  all  the  Issues  Joined  the  court  finds 
for  the  defendants.  It  Is  therefore  consider- 
ed by  the  court  that  said  action  be,  and  the 
Bsme  hereby  Is,  dismissed."  From  this  de- 
cree  plaintiff  appealed. 

An  examination  of  the  bill  of  exceptions 
sbowB  the  admission  In  erldence  of  lot  rec- 
ord Xo.  3,  relating  to  tax  lot  81,  and  sublots 
to  the  number  of  10  formed  from  It.  The 
record  thCT  shows  the  tender  of  a  plat,  which 
was  objected  to  as  incompetent,  hnmateilal, 
and  IrreleTant,  and  an  attempt  to  show  by 
outside  records  a  description  of  the  property 
pretended  to  have  been  sold.  This  objection 
was  sustained,  and  also  one  to  any  attempt 
to  Identify  tiie  plat  offered.  This  was  done 
on  the  express  ground  that  the  description 
set  out  In  the  petition  Is  Indefinite  and  am- 
biguouB,  and  therefore  any  attempt  to  con- 
nect this  description  with  definite  premises 
was  Immaterial  and  Irrelevant.  The  assess^ 
meat  book  for  the  year  1891,  referring  ex- 
pressly to  tax  lot  31  "of  section  34,  15—13, 
and  taking  In  all  the  description  of  tax  lot 
31  and  Its  subdivisions,"  was  also  rejected 
as  incomi>etent  and  Irrelevant  for  the  same 
reasons.  Defendant  Van  Camp  was  exam- 
ined as  a  TTltness,  and  testified  to  owning 
tax  lot  81,  and  to  having  conveyed  snblots  1 
to  9,  and  that  he  owned  a  portion  Indicated 
on  the  plat  as  27.04  acres.  The  tax  certifi- 
cate and  tax  receipts  set  fdrth  In  the  petiuon 
were  tendered  by  plaintiff  and  objected  to  by 
defendant  as  Immaterial  and  Irrelevant  **for 
the  reason  that  they  show  an  Indefinite  de- 
scription," which  was  sustained.  Notice  of 
expiration  of  time  to  redeem  and  proof  of 
service  were  admitted  without  objection.  Re- 
ceipt for  1892  taxes  of  the  city  of  Omaha  was 
rejected  because  of  'indefinite  description." 
Defendant  Van  Camp  was  Oien  permitted  to 
testify,  over  objection  on  his  own  behalf,  to 
payment  of  taxes  for  1886.  1887,  1888,  1892, 
and  1803  on  this  land  under  similar  descrip- 
tions, and  that  he  "knew  It  by  this  descrip- 
tion." The  decree  is,  in  substance,  a  dis- 
mlBsal  for  Indefinlteness  of  the  petition.  It 
expressly  flnda  that  a  sale  certificate  was  Is- 
Koed,  for  it  finds  its  description  of  premises 
Insiitflctent  While  most  of  the  evidence  was 
excluded  because  of  the  conrfs  view  that  the 
description  was  too  bad  to  be  helped.  It  would 
seem  that  there  la  sufficient  In  the  admission 
of  defendant  that  he  had  paid  taxes  for 
years  upon  this  property  under  substantially 
the  same  description,  and  that  he  knew  It 
by  this  description,  to  show  that  It  was  capa- 
ble of  identification  under  the  description  con- 
tained In  the  certificate  of  sale.  Chapter  77, 
art  1.  I  142,  Comp.  St.  1901.  The  allega- 
tions of  the  answer  must  be  construed  as  an 
admission  of  the  issuance  of  the  sale  certifi- 
cate, whose  indefinlteness  is  complained  of. 
The  decree  Itself  finds  the  existence  of  a  sale 
certificate,  and  so  prima  fade  a  sale  and  the 
regularity  of  prior  proceedings.  Chapter  77, 
act  1, 1 116,  Comp.  8t  1901. 


It  is  urged  that  the  general  denial  In  the 
answer,  together  with  the  exclusion  of  all 
the  evidence  tendered  by  plaintiff,  except  as 
before  stated,  makes  a  record  upon  which  the 
decree  of  the  court  must  be  sustained  as 
against  an  appeal.  It  Is  true  that  the  court 
finds  upon  all  the  issues  for  the  defendants, 
and  It  Is  true  that  all  evidence  going  to  es- 
tablish either  tax  sale  or  payment  of  taxes 
was  rejected.  It  Is  also  true  that  this  court 
has  repeatedly  held  that  one  who  takes  an 
appeal  announces  himself  as  satisfied  with 
the  record  as  made.  If  the  Issue  here  had 
been  as  to  the  existence  of  the  sale  certifi- 
cate, its  total  rejection,  together  with  all  the 
evidence  of  payment  of  taxes  subsequent  and 
the  general  finding  for  defendants,  would 
have  compelled  plaintiff  to  resort  to  proceed- 
ings in  error  In  order  to  obtain  a  review  of 
the  case.  Whatever  may  be  thought  of  the 
doctrine  laid  down  In  Alnsworth  v.  Taylor, 
63  Nab.  484,  73  N.  W.  027,  Phoenix,  etc.,  Ins. 
Co.  V.  Brown,  87  Neb.  706,  56  N.  W.  488, 
Ailing  V.  Nelson,  50  Neb.  181,  75  N.  W.  5S1, 
and  National  Life  Ins.  Co.  v.  Martin,  67  Neb. 
350,  77  N.  W.  760,  and  elsewhere,  the  cases 
seem  to  firmly  establish  the  proposition,  so 
far  as  this  court  Is  concerned,  that  one  who 
takes  an  appeal  declares  himself  contmt  with 
the  record.  In  this  case,  however,  the  denial 
Is  only  of  matter  not  before  admitted,  and 
we  have  an  allegation  "that,  whether  the 
land  purchased  by  plaintiff  as  claimed  by  his 
petition  was  or  was  not  properly  described, 
there  was  no  valid  sale  of  such  land,  In  this: 
As  shown  In  plalntifTs  petition,  whatever 
land  was  sold  or  attempted  to  be  sold  by  said 
county  treasurer  was  sold  for  the  county 
taxes  of  the  year  1801  only.  On  the  15tb 
day  of  September  there  were  taxes  due  and 
delinquent,  etc.,  none  of  which  said  taxes 
were  Included  In  the  amotmt  for  which  said 
land  was  sold."  This  is  a  distinct  admission 
not  only  of  a  sale,  but  also  of  a  purchase 
"as  claimed."  With  the  denial  merely  of 
matter  not  before  admitted,  and  plaintiff's 
admission  that  all  delinquent  taxes  were  not 
Included  In  the  sale,  it  left,  as  the  only  Issue 
as  to  this  sale,  the  suflSclency  of  the  descrip- 
tion and  the  Identity  of  the  premises  describ- 
ed with  defendant's  land.  The  evidence  of 
the  defendant  himself  shows  that  under  the 
circumstances  the  description  of  his  land  was 
certain  enough  to  enable  him  to  recognize  it. 
The  statute  makes  any  description  sufficient 
which  will  enable  treasurer,  tax  collector,  or 
other  person  Interested  to  determine  what 
property  Is  Intended,  Chapter  77,  art.  1,  fi 
142.  "The  office  of  a  description  Is  not  to 
Identify  lauds,  but  to  provide  the  means  for 
their  Identification;  and  It  is  sufficient  when 
this  la  done."  Abbott  v.  Coates  <declded  at 
present  term,  not  yet  officially  reputed)  86 
N.  W.  1058.  Plaintiff's  petition  sets  out  in 
full  the  certificate  of  sale,  and  Is  as  definite, 
therefore,  as  the  certificate  Itself.  Ordinarily, 
a  designation  of  land  merely  as.  "south  .part 
of  lot  81"  would  tn4l$ff|«d  gf/cftblMOgi^  If 
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there  was  a  tfeflnlte  "balance  of  Bontb  part" 
known  by  that  name— as  defendant's  admis- 
fllons.  together  with  the  pleadings,  clearly  in- 
dicate—it would  comply  with  the  statute. 
There  haTfng  been  a  sale  for  presumably 
ralld  taxe^,  and  the  description  being  good 
against  this  owner,  to  whom  it  was  definite, 
there  must  be  something  due  plaintiff,  and 
the  case  should  be  remanded  to  ascertain  bow 
much. 

It  is  tberefcwe  recommended  that  this  case 
be  reversed,  and  remanded  for  further  pro- 
ceedings in  accordance  with  this  opinion. 

DAT  and  KIRKPATBIOK,  CO.,  concur. 

Reversed  and  remanded. 


OUSHINO  T.  SCHOENBMAN  et  aL 
<Supr«me  Court  of  Nebraska.  July  10,  1901.) 

JOINDER  OP  CAUSES— DEBD--C0N8TRUCTIVB 
NOTICB— LIMITATIONS—LACHES. 

1.  Proceedings  to  set  aside  a  former  decree 
relatinz  to  the  same  matter  and  a  suit  to  fore- 
close tue  mortgage  inrolTed  may  be  prosecuted 
in  one  action. 

2.  ConstructiTe  notice  of  a  deed  Is  not  con- 
stractire  notice  of  a  finding  and  decree,  which 
is  not  referred  to  nor  mentioned  In  the  deed, 
and  the  recording  of  such  deed  does  not  set  In 
motion  the  statute  of  limitations  as  against  an 
action  to  set  aside  sucb  findings  and  oecree. 

S.  Laches  cannot  be  predicated  of  one  whose 
delay  Is  occasioned  by  constant  assurances  of 
his  resident  agent  that  legal  proceedlnes  would 
be  useless,  and  by  frequent  promises  that  pay- 
ment will  be  procured  without  such  proceed- 
ings. 

Coramlsslonm*  Opinion.  Department  No. 
1.  Appeal  from  District  Oourt,  Lancaster 
County;  Holmes,  Judge. 

"Not  to  be  officially  reported." 

Action  by  Qulncy  F.  Gushing  against  Al- 
Tlne  El.  Schoeneman  and  others.  Judgment 
for  plaintiff,  and  defendants  John  Brunken 
and  othem  appeal.  Affirmed. 

8.  B.  ft  RoBcoe  Ponnd,  for  appellant!. 
George  E.  Hlbner,  tor  appellee. 

HASTINGS,  C.  Plaintiff,  on  April  9. 
1896,  filed  his  petition,  setting  forth  the  giv- 
ing of  a  note  and  mortgage  for  $1,000  by 
Scboeneman  and  wife  In  March,  1886,  to 
himself.  Tbe  note  matured  January  1,  1891. 
In  the  same  petition  plaintiff  asks  that  a  de- 
<»ee  rendered  In  his  favor  on  this  note  and 
mortgage  in  the  district  oocrt,  May  14,  18S9, 
for  91.330.77,  be  set  aside  and  annulled  on 
the  ground  that  it  was  wholly  unknown  to 
and  unauthorized  by  tbe  plaintiff,  and  asks 
a  foreclosure  and  sale  for  the  amount  claimed 
to  be  due  upon  his  note  and  mortgage.  Mrs. 
B.  L.  T.  Vaugban  Intervraed,  and  claimed  a 
lien  upon  the  premises  embraced  In  plaintiff's 
mortgage  by  virtue  of  a  $900  mortgage  ex- 
ecuted by  John  Brunken  and  wife.  John 
Brunken  answered,  admitting  tbe  execution 
and  delivery  of  plaintiff's  note  and  mortgage 
and  tbe  execution  of  Vaughan's  note  and 


mortgage,  but  setting  out  tbe  Instltutlo 
March  2,  1889,  of  a  suit  by  Carlos  0. 
to  foreclose  two  other  mortgages  ag: 
Schoeneman  and  wife  upon  the  same  p 
Ises,  an  apiwarance  In  that  action  for 
plaintiff  by  leave  of  court,  and  the  flUn 
bis  behalf,  by  attorneys,  of  an  answer 
cross-bill,  and  the  rendition  of  a  decree 
closing  a  first  Hen  on  the  premises  In  1 
of  plaintiff  upon  tbe  same  note  and  mort 
sued  on  here;  that  a  sale  was  had  n 
tbttt  decree,  and  on  August  5, 1889,  a  she 
deed  of  the  premises  In  question  exe< 
and  dellv^ed  to  Carlos  G.  Burr;  that  J 
ary  19,  1891.  Burr  and  wife  sold  the  i 
ises  to  Brunken,  who  bad  been  In  posse 
ever  since,  claiming  ownership;  that  i 
tiff  was  during  all  the  times  m«ition 
resident  of  the  state  of  New  Tot^  anc 
gaged  In  loaning  money  in  Nebraska, 
that  CarlcKi  C.  Burr  was  his  sole  and  e 
sive  agent,  transacted  all  of  his  business, 
exercised  bis  own  discretion  In  making  1 
and  in  taking  security  therefor  on  beba 
plaintiff;  that  he  was  accustomed  to  sent 
tlces  to  plaintiff's  debtors  of  their  notes 
coupons,  frequently  collected  the  same 
fore  they  were  due,  and  was  the  gei 
agent  of  plaintiff,  and  his  acts  as  such 
firmed  and  ratified.  Brunken's  answer 
alleges  that  Burr  employed  tbe  attorney 
appear  in  the  previous  action,  and  haij 
thorlty  so  to  do;  that  the  proceedings  In 
action  were  regular,  and  that  tbe  dec 
Burr  conveyed  to  bim  tbe  whole  title  to 
premise,  and  was  a  complete  satlsfactic 
plaintiff's  mortgage;  that  Burr's  deed 
recorded  on  January  20,  1891,  in  Bool 
Deed  Records  of  I^ancaster  county,  on 
73;  that  all  of  the  proceedings  were  wltl 
plaintiff's  knowledge  and  had  been  ra 
and  confirmed  by  him  by  tbe  acceptan« 
$300  from  Burr,  and  the  retention  of 
same  with  full  knowledge  of  Burr's  ad 
Brunken's  answer  also  claims  laches  In 
mltting  the  decree  of  foreclosure  and  so 
stand  from  the  time  of  its  rendition.  Ma 
1889,  to  tbe  institution  of  this  action  on  . 
9,  1896;  that  defendant  Brunken  had  i 
valuable  improvements  upon  said  premls 
good  faith,  relying  on  his  title,  and  tliat 
had  become  Insolvent,  and  totally  onab 
respond  to  the  covenants  in  his  dee 
Brunken.  The  Interest  payment  due  i 
ary  1,  1891,  was  made  by  Carlos  C.  Bu: 
December  18th  of  that  year.  Tbe  $3( 
I  question  was  {uild  upon  tbe  mortgage  by 
I  at  tbe  first  National  Bank  in  November, 
I  where  the  mortgage  bad  been  sent  for  o 
■  tlon,  and  Burr  at  that  time  agreed  to  kec 
I  the  Interest  payments.  From  a  decree 
I  ting  aside  tbe  decree  of  May  14,  1889.  » 
I  as  it  related  to  plaintiff,  and  foreclosing  ] 
I  tiff's  mortage,  and  directing  a  sale  oi 
premises,  tbe  defendant  John  Bnmkei 
peals. 

The  court  below  found  that  the  action 
eD  by  i^^iua&dayPKo^^i^minieya  to  ai 


Netk) 


CUSHINO  T.  SCHOENEMAN. 


34T  • 


for  Cashing  and  set  up  his  lien  in  Burr's  fore- 
closure action  of  1889  was  entirely  nnaothor^ 
ized,  and  found  that  the  plaintlCF,  Gushing, 
had  DO  knowledge  of  any  such  proceedings, 
and  did  not  learn  of  them  imtil  shortly  before 
tbe  commencement  of  this  action  In  1893. 
Counsel  for  the  appellants  does  not  claim 
Ibat  there  Is  eWdence  of  actual  knowledge  on 
the  part  of  Gushing  of  these  proceedings,  or 
of  direct  authori^  from  him  for  Burr's  ac- 
tlOD.  It  Is  claimed  only  that  tbe  general  po- 
sition of  Burr  with  relation  to  this  loan  and 
other  loans  made  by  the  plaintiff  In  the  state 
of  Nebraska  was  sufficient  warrant  for  ap- 
pellants' accepting  his  authority  to  represent 
Gashing.  A  somewhat  careful  examination 
of  the  record  finds' no  reason  to  disturb  the 
conclusions  of  the  trial  court  in  regard  to 
this  matter.  While  It  does  appear  that  Burr 
was  employed  to  both  loan  and  collect  for 
Cashing,  no  transactions  Indicating  any  au- 
thority on  Burr's  part  to  employ  attorneys, 
or  to  .put  In  motion  legal  proceedings  for  the 
L-ollectlon  of  this  debt,  or,  Indeed,  of  any  oth- 
er, fs  shown.  It  Is  one  thing  to  be  authorised 
to  loan  money  and  to  receive  payments  on 
such  loans,  and  quite  anoth^  to  employ  at- 
torneys and  Institute  legal  proceedings.  The 
fact  that  Burr  was  an  agent  for  the  one  class 
of  purposes  furnishes  no  presumption  at  all 
that  be  had  authority  Ih  respect  to  the  other. 
It  quite  conclusively  appears  that  during  the 
years  1893!,  1894,  and  1895  plaintiff  was,  and 
still  remained,  in  entire  ignorance  that  an  at- 
tempt had  been  made  to  foreclose  bis  mort- 
gage, and  that  his  agent,  Biu-r.  had  attempt- 
ed to  acquire  title  by  this  means  to  the  i^p- 
<Tty  in  questloD.  The  note  and  mortgase 
which  are  the  basis  of  his  claim  remained 
daring  all  of  that  time  In  plaintiff's  posses- 
sion, except  during  a  few  weeks,  when  they 
were  forwarded  to  him  by  the  First  National 
Bank  at  Lincoln,  and  were  recalled  by  him 
at  Mr.  Burr's  request,  and  upon  the  tatter's 
promise  to  procure  their  payment  Probably 
this  fact  Is  not  conclusive,  but  It  is  certainly 
a  strong  circumstance,  and  sufficient  to  over- 
come the  evidence  tending  to  show  authority 
on  the  part  of  Carlos  C.  Burr.  It  Is  contend- 
ed by  appellant  that,  wbere  an  appearance 
has  been  made  for  a  party  by  a  regularly  ad- 
mitted attorney,  the  rule  is  that  the  Judg- 
ment is  prima  fade  good,  and  is  not  subject 
to  collateml  attack.  Numerous  authorities 
to  this  position  are  dted,  and  we  are  not  dis- 
posed to  question  the  doctrine.  In  this  case, 
however,  all  of  the  parties  Interested  In  the 
tipholdlug  of  the  Judgment  are  present  The 
petition  of  the  plaintiff  directly  assails  the 
Judgment  and  asks  for  its  annulment,  and 
ve  do  not  think  this  can  be  denominated  a 
collateral  attack  opon  the  Judgment  In  Ques- 

tiOD. 

Some  objection  Is  niged  to  the  form  of  the 
final  decree— that  it  does  not  in  express  terms 
set  aside  the  decree  of  1880.  The  decree,  so 
far  as  It  deals  with  that  of  the  former  fore* 
elomre,  la  aa  fttllows:   "The  court  further 


finds  that  tbe  defendant  Carlos  C.  Burr  ha4 
no  authority  to  appear  for  the  plaintiff  here- 
in, or  act  as  his  agent  In  the  premises,  in  the 
foreclosure  proceedings  In  this  court,  wherein 
Carlos  C.  Burr  was  plaintiff  and  Alvlne  B. 
Scheoenmann  et  al.  were  defendants;  that 
all  proceedings  bad  and  done  in  the  fore- 
closure of  tbe  mortgage  set  forth  in  the  pe- 
tition herein  were  without  authority,  and  were 
void."  The  first  clause  in  the  decree  follow- 
ing this  finding  is  as  follows:  "It  is  there- 
fore considered  and  adjudged  by  the  court 
tbat  all  proceedings  bad  and  done  in  the  fore- 
closure of  the  mortgage  set  forth  in  the  peti- 
tion herein  and  herein  described  in  the  case 
in  the  district  court  of  Lancaster  county,  Ne- 
braska, bearing  general  number  6,013,  ap- 
pearance docket  T,  page  65,  wherein  Carlos 
C.  Burr  was  plaintiff  and  Alvlne  Ei.  Scboene- 
nxann  et  al.  were  defendants,  be.  and  the 
same  hereby  are,  decreed  to  be  void,  and  of 
no  force  or  effect"  This  would  seem  to  be  a 
sufilciently  direct  attack  upon  the  decree  ren- 
dered in  tbe  first  action.  It  remains  only  to 
consider  the  claim  that  this  action  Is  barred 
by  the  statute  of  limitations,  or  by  tbe  laches 
of  the  plaintiff.  It  is  true  that  tbe  first  de- 
cree was  taken  in  1889,  and  it  Is  true,  also, 
that  tbe  sherlCTs  deed  to  Carlos  G.  Burr,  ob- 
tained under  tbat  decree,  was  filed  tor  record 
in  tbe  office  of  tbe  county  clerk  of  Lancaster 
county  on  August  24,  1889,  and  has  remained 
of  record  ever  since.  On  the  authority  of 
Gllllsple  V.  Cooper,  86  Neb.  775,  55  N.  W. 
302.  it  is  contended  that  this  was  constructive 
notice  of  tbe  rights  claimed  by  Burr  and  his 
grantees,  and  sufficient  to  set  the  statute 
of  limitations  In  motion  as  against  plalntifTs 
proceedings  to  set  aside  this  judgment. 
Without  stopping  to  consider  whether  or  not 
the  plaintiff's  real  cause  of  action  is  his  mort- 
gage and  the  setting  aside  of  tbe  first  de- 
cree—a mere  incident  of  its  foreclosure,  tbe 
right  to  whieb  would  remain  as  long  as  an 
action  was  maintainable  on  his  mortgage — 
It  seems  clear  that  constructive  notice  of  the 
sheTltT's  deed  would  not  be  constructive  no- 
tice of  the  decree.  An  examination  of  the 
deed  shows  that  It  nowhere  refers  to  the 
plaintiff,  Cushing,  or  to  the  mortgage  held  by 
bim;  nowhere  indicates  In  any  way  that 
plaintiff  purported  to  be  a  party  to  those  pro* 
ceedlngs;  and  does  not  contain  any  reference 
which  would  lead  the  plaintiff,  or  any  one 
else,  to  imagine  that  the  title  therein  con- 
veyed was  anything  but  subject  to  plaintiff's 
rights.  As  above  su^ested,  the  deed  might 
be  constructive  notice  of  Its  own  contents  and 
recitals,  but  cannot  be  held  to  be  constructive 
notice  of  anything  not  only  not  contained, 
but  not  referred  to,  nor  In  any  manner  indi- 
cated by,  Its  contents.  Tbe  only  laches  which 
the  plaintiff  can  be  dalmed  to  have  shown 
is  that  of  forbearing  legal  proceedings  under 
constant  representations  from  his  agent  iu 
Nebraska  that  they  would  be  useless,  and 
with  constant  promises  of  payjuent  witltt^t 
teBorting  to  them.  W^si&l^^yM^l^- 
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the  sake  of  embarrassed  debtors  In  this  state, 
to  have  the  doctrine  that  this  constitutes 
laches  adopted  and  declared  by  this  court 
A  hardship  to  Brunben  donbtleeB  arises  out 
of  this  disposition  of  the  controversy,  bat,  if 
one  party  or  the  other  most  be  the  loser 
through  Mr.  Burr's  actions.  It  seems  more  eq- 
uitable that  It  should  be  the  party  who  de- 
liberately trusted  blm,  and  took  a  conveyance 
of  the  premises  upon  his  warranty  deed,  rath- 
er than  one  who  bas  not  trusted  to  him, 
and  who  had  no  reason  to  auppoae  that  be 
was  assuming  an  autiiwl^  which  be  had  not 
been  given. 

It  la  therefore  recommended  that  the  judg- 
ment  of  the  district  court  be  affirmed. 

DAT  and  KIBKPATRIOK,  GO,  emcnr. 

Afflrmed. 


BEBB  at  aL  v.  PLANT. 

(Sapreme  Conrt  of  Nebraska.  June  19,  1901.) 

ADVBRSB  POSSESSION— WHAT  CONSTITUTES— 
JUDGMENT  OF  PROBATE  COURT— VA- 
LIDITY—E  J  HCTM  ENT. 

1.  In  order  to  establiBh  title  )a  adverse  pos- 
session. It  U  not  sufficient  to  uow  conticued 
occupancy  for  10  years,  bnt  It  must  also  appear 
that  such  occupancy  was  with  Intent  to  claim 
title  aRainiit  tlie  tme  owner. 

2.  The  d^ature  of  the  county  Judge  is  not 
essential  to  the  validly  of  a  ju^Ement  admitting 
a  will  to  probate. 

3.  In  probate  matters  the  county  court  Is.  a 
court  of  general  jurisdiction,  and  in  such  mat- 
ters Its  judgments  are  entitled  to  the  presump- 
tions that  attach  to  other  courts  of  that  char- 
acter. 

4.  A  devisee  may  proaecnte  ejectment  for  the 
lands  devised  to  olm  during  the  pendency  of 
probate  proceedings. 

Commissioners'  Opinion.  Department  No. 
3.  Error  to  District  Conrt,  Uncoln  Oonnty; 
Norrls,  Judge. 

"Not  to  be  officially  reported." 

Action  by  Carry  A.  Plant  against  Bernard 
Beer  and  another.  Jndgmoit  tor  plaintiff, 
and  defendants  bring  ORor.  Afflrmed. 

Tfaoa.  0.  Patterson,  Cor  plalntUfa  In  error. 
WUcoz  &  Halllgan.  fOr  defendant  In  error. 

ALBKBT,  a  This  la  an  action  In  eject- 
ment; brongbt  by  Cany  A.  Plant  against 
Bernard  Beer  and  August  Felber.  A  trial 
was  had  which  resulted  In  a  vet^ct  Cor  the 
plaintiff.  From  a  Judgment  rendered  thereon 
the  defendants  prosecnte  error  to  tills  court 

The  plaintiff  tn  this  case  claims  title  as 
the  devisee  of  Henry  B.  Plant,  who  died  in 
1887,  to  whom  the  land  In  controrersy  was 
conveyed  In  1883  by  the  Union  Padflc  Ball- 
road  Company,  which  held  the  patent  to  said 
land  from  the  United  States.  The  defendants 
base  tbelr  defense  on  the  following  state  of 
fiicts:  In  1883  the  defendant  Beer  entered 
Into  an  agreement  with  the  local  agent  cff  the 
Union  I^dflc  Banroad  Company  for  the  ptir^ 
chase  of  the  land,  and  paid  a  portion  of  the 
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purchase  price,  which  agreement  was  sn 
however,  to  the  approval  of  tbe  land 
mlssioner  of  that  company.  The  land 
missloner  withheld  his  approval,  and  tbe 
pany  refused  to  consummate  the  sale 
tendered  back  to  Beer  the  money  pa 
him  on  the  purchase  price.  He  refua 
accept  the  tender,  and  at  oace  entered 
possession  of  the  land,  and  Inclosed  it 
a  fence,  and  continued  In  possession 
1894,  wben  be  conveyed  it  to  his  cod< 
ant,  who  at  once  entered  into  possessloi 
has  ever  since  continued  In  possession 
ol  Tn  1896  tbe  defendant  Beer  decld 
accept  the  tender  of  the  money  paid  b; 
on  tbe  purchase  price,  and  It  was  ret 
to  him  by  tbe  railroad  company.  Th 
fendants  do  not  predicate  any  right  t 
land  upon  their  contract  with  tbe  ra 
company,  but  rely  wh(dly  npon  the  tit 
quired  by  adverse  possession. 

1.  The  record  discloses  that  np  to  the 
of  the  conveyance  of  the  land  by  Bew 
codefendant,  at  least.  Beer  insisted  o: 
validity  of  his  contract  with  the  Unlo 
clflc  Railroad  Company,  and  that  his  p 
slon  of  the  land  was  by  virtue  of  sale 
tract  His  occupancy,  therefore,  wai 
with  Intent  to  claim  tbe  title  as  agalni 
railroad  company,  tbe  true  owner,  anc 
not  adverse  to  It  In  order  to  eetabi 
title  by  adverse  possiessinn,  it  Is  not  suf 
to  show  a  continued  occupancy  for  10  ; 
but  It  must  also  be  shown  that  such 
pancy  was  with  tbe  Intent  to  claim  th< 
against  the  tme  owner.  It  is  such  occu 
that  ripens  into  a  title,  when  continued 
period  of  10  years.  Cervena  v.  Tbursti 
Neb.  343,  80  N,  W.  1048.  It  fs  obvious, 
fore,  that  Beer's  occupancy  was  not  su 
occupancy  as  would  ripen  into  a  tltie  aj 
the  tme  owner  or  its  privies. 

2.  It  is  urged  that  tbe  court  erred  (n  « 
ting  the  wUI  of  Henry  B.  Piatt  in  evlt 
for  the  reason  that  It  was  not  certifl 
the  manner  required  by  law.  It  Is  not  i 
sary  to  determine  whether  tbe  will  Intro 
In  evidence  was  properly  certified  or  no 
the  reason  that  the  records  of  the  pr 
conrt  showing  the  will,  and  the  order  a 
ting  It  to  probate,  were  Introduced  Ii 
dence.  The  introduction  of  the  will 
may  be  regarded  as  a  work  of  supen 
tion,  and  whatever  error  there  may  have 
in  admitting  It  In  evidence  was  error 
out  prejudice.  But  it  is  claimed,  if  w 
derstaud  tbe  argument  that  tbe  court 
in  admitting  the  records  of  the  probate 
in  evidence  showing  the  probate  of  the 
for  tbe  reason  that  It  was  not  rigned  b 
probate  Judge  who  held  the  office  at  the 
the  will  was  admitted  to  probate.  Tb 
der  of  the  probate  court  admitting  a  v 
probate  is  a  Judgment.  A  Judgment  nu 
proved  by  an  exemipllfleation  of  the  r 
or  by  the  original  roll.  This  rule  la  eU 
tery,  and  requires ^no  cltatkuis  or  authoi 
The  ii^pi^\^yib>P£e  Is  not  es* 


Neb.) 


COUL30N  T.  OALTSMAN. 


S49 


to  the  Talldft7  of  the  Judgment.  Scott  t.  Ro- 
mans, 43  Neb.  618.  62  N.  W.  46.  47  Am.  St 
Rep.  767.  Tbe  county  court.  In  probate  mat- 
ters, 18  a  court  of  general  Jurlsdicttou,  and 
Its  Judgments  are  entitled  to  tbe  aame  pre- 
sumptions, and  is  presumed  to  have  Jariadlc- 
tion  until  the  contrarr  appears.  17  Amer. 
&  Eng.  Ency.  of  Law  (2d  Ed.)  1076.  As  sucb 
its  records  import  absolute  verity,  and  are  not 
subject  to  c(dlateral  attack. 

3.  It  la  next  urged  that  the  deTlsee  can- 
not prosecute  ejectm^t  during  the  pend- 
ency of  probate  proceedings.  Tbe  rule  Is  oth- 
erwise in  this  state.  Lantry  t.  Wolf,  48  Neb. 
874,  68  N.  W.  494. 

4.  Error  is  asslgDed  tm  the  giving  of  cer^ 
tain  Instmctlons  the  court,  but  on  tbe 
face  of  tbe  record  It  Is  clear  that  tbe  defend- 
ants are  without  the  shadow  of  a  title  to  the 
land  in  controversy,  and  it  would  have  been 
proper  for  the  court  to  have  directed  a  ver- 
dict for  tbe  plalntifit.  This  being  true,  what- 
ever error  there  may  have  been  In  the  Instruc- 
tions Is  errcH*  without  prejudice,  because  the 
defendants  are  not  entitled  to  recover  In  any 
view  of  tbe  case.  , 

We  recommend  that  tbe  judgment  of  tbe 
district  court  be  affirmed. 

AUSS  and  DTTFPIB;  0G.»  concm 

Affirmed. 


COULSON  T.  OAI/rSHAN  et  aL 

(Supreme  Court  of  Nebraska.  July  10,  1901.) 

ATTACHUBNT— LIEN  ACQtnRBD-BNPORCB- 
HBNT— CREDITORS'  BlUf-NOTICB. 

1.  "Where  an  attachment  is  levied  on  real 
estate  frandnlently  alieoated  by  the  attachment 
debtor  and  grantor,  for  tbe  purpose  of  hlnderias, 
delaying,  and  defrauding  creditors,  even  though 
the  legal  title  of  reoord  Is  in  another,  the  at- 
tadiment  creditor  acquires  thwsby  a  lien  upon 
tbe  interest  of  the  debtor  in  the  land  attached, 
which  he  may  enforce  by  appropriate  proceed- 
ings after  recovery  of  jndgmeut."  Westevelt 
T.  Hagge  et  aL  (Neb.)  85  N.  W-  SBZ,  54  L.  R. 
A  ■diiH. 

2.  Where  all  the  parties  are  nonresidents, 
the  issnance  of  an  attachment  and  levy  upon 
real  estate  within  four  years  after  a  franda- 
loit  transfcT  will  prevent  the  running  of  the 
lUtnte  of  limitations.  If  the  attachment  pro- 
wrtingy  nre  promptly  followed  up  with  a  cred- 
ftorf  MIL 

ft.  Where  all  the  parties  are  nonresidents,  and 

Elaintiff  has  no  knowledge  of  any  claim  ever 
aving  been  made  to  any  property  in  this  state 
by  the  defendant,  the  mere  filing  of  a  deed  in 
this  state  is  not  a  constmctlTe  discovery  on  the 
part  of  plaintiff  of  fraud  in  that  deed. 

Commissioners*  Opinion.  Department  No. 
L  Error  to  District  Court,  Lancaster  Coun- 
ty; Holmes,  Judge. 

"Not  to  be  officially  reported." 

Action  by  Joseph  Coulson  against  Hannah 
(ialtsoiaii  and  others.  Judgment  for  defend- 
ants, and  plaintiff  bringB  error.  Benrened. 

fl.SM  Attsebment,  voL  L  Ont.  Dig.  I  KM: 
rrauduleat  CoDveraDces,  voL  H,  Oant.  Dig.  U  6tS, 
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John  P.  Maule,  for  plaintiff  In  error.  Rlck- 
etts  Wilson  and  WUaon  ft  Brown,  for  de- 
fendants In  error. 

HASTINGS,  0.   On  November  16,  1896. 
tb^e  was  filed  In  the  district  court  of  Lan- 
caster county  a  second  amended  petition  by 
the  plaintiff,  setting  ont  that  October  10, 1898, 
he  commenced  an  action  In  that  court  against 
John  Clark,  Sr.,  and  Issued  an  attachment 
and  levied  the  same  on  80  acres  of  land  in 
Lancaster  county,  and  subsequently,  on  March 
12,  1896,  obtained  Judgment  in  that  action 
against  John  Clark  for  $486,  together  with 
an  order  of  sale  of  the  attached  land;  that 
Clark  nevOT  lived  In  Nebraska,  became  owner 
of  tbe  land  September  19,  1895,  and  then  and 
ever  since  has  lived  In  Ohio;  that  tbe  Indebt- 
edness on  which  the  Judgment  was  taken  was 
Incurred  In  Ohio,  March  11,  1879;  that  Clark 
had  no  property  In  Ohio,  and  plaintiff  did 
not  learn  until  Just  before  October  10,  1898, 
that  be  bad  any  Interest  in  the  land  attached: 
I  that,  for  tbe  purpose  of  defrauding  the  plaln- 
j  tiff,  Clark  made  a  conveyance  of  the  land  to 
I  Martha  J.  Clark,  his  wife,  and  caused  it  to 
I  be  filed  for  record  In  Lancaster  county  No- 
vember 12,  1889;  that  plaintiff  la  a  resident 
of  Ohio,  and  had  no  knowledge  of  such  deed 
until  Juat  before  October  10,  1898;  that  an 
affidavit  for  service  of  publication  was  filed 
In  the  original  attachment  suit,  and  the  de- 
fendant appeared  and  took  part  In  the  trial 
of  the  case;  that  November  2,  1803,  Martha 
J.  Clark,  without  any  consideration,  mortga- 
ged the  80  acres  of  land  to  Sherman  Clark, 
a  son  of  John  Clark;  that  Martha  J.  Clark 
I  died,  Btlll  the  wife  of  defendant  John  Clark, 
i  August  6,  1805,  and  the  defendants  other  than 
'  John  Clark  are  her  scde  heirs  at  law;  that 
I  the  land  was  worth  |2.000.  but  by  reason 
\  of  the  conveyances  would  not  sell  on  execu- 
i  tlon;   that  John  Clark,  Sr.,  was  Insolvent, 
!  had  no  property  in  Ohio,  and  asks  that  the 
!  deed  to  Martha  J.  Clark,  and  the  mortgage 
I  from  Martha  J.  Clark  to  Sherman  Clark,  be 
!  canceled  and  the  preralsea  sold.    A  general 
j  demurrer  was  filed  to  this  petition,  which 
I  was  sustained  by  the  court,  and,  plaintiff 
I  electing  to  stand  upon  bla  petition,  Judgment 
I  was  entered  dismissing  the  action  for  costs, 
i  The  caae  was  then  brought  to  this  court  by 
'  petition  la  error.   The  errors  alleged  being 
,  the  sustaining  of  the  demurrer,  that  the  Judg- 
!  nient  is  contrary  to  law,  and  that  the  court 
should  have  overruled  said  demurrer. 

It  is  objected  tliat  this  petition,  first,  seeks 
to  found  creditors'  bill  proceedings  upon  an 
attachment;  and  ee(!ond.  upon  Its  face  the 
action  is  barred  by  tbe  statute  of  Ilmltatious. 
because  it  alleges  the  deed  to  Martha  J.  Clark 
to  have  been  filed  in  Lancaster  county  No- 
vember 12,  1889. 

The  first  question  no  longer  seems  te  be 
an  open  oue  in  this  state.  It  seems  to  have 
been  held.  In  quite  an  extensive  line  of  de- 
claions,  that  one  who  had  title  to- real  estate. 
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and  hafl  fraudulenti;  conveyed  It,  by  deed 
void  as  against  the  attAching  creditor,  has 
still  an  attachable  interest  in  the  land,  and 
when  an  attachment  Is  levied  it  will  create 
a  Ifen  which  may  be  enforced  by  equitable 
proceedings.  Keene  v.  Selten6ach,  15  Neb. 
200,  18  N.  W.  75;  Bank  v.  Hollerin.  31  Neb. 
558,  48  N.  W.  392.  It  baa  sometimes  been 
thoaght  that  a  different  rule  was  laid  down 
In  Shoemaker  v.  Harvey,  43  Neb.  75.  61  N. 
W.  109;  but  the  recent  case  at  Westevelt  v. 
Hagge  (Neb.)  86  N.  W.  852,  54  L.  B.  A.  338, 
distinguishes  the  latter  case,  and  proceeds 
distinctly  upon  the  authority  of  the  earlier 
ones.  Of  course,  if  It  Is  conceded  that  plaln- 
tllTs  attachment  created  a  lien,  and  the  con- 
veyance attacked  created  a  cloud  upon  the 
title,  which  prevents  a  sale  under  that  lien, 
plaintiff  is  entitled  to  resort  to  a  court  of  eq- 
uity to  enforce  it. 

The  second  proposition,  that  the  petition 
on  its  face  discloses  that  the  action  is  bar- 
red by  the  statute  of  limltationB,  seems  no 
better  taken.  The  proceedings  by  attachment 
were  begun  October  10,  1883,  and,  as  the  par- 
ties were  all  residents  of  Ohio,  there  was 
no  other  method  whereby  to  proceed  In  this 
state.  The  creditors'  bill  would  not  He  until 
such  proceedings  had  ripened  Into  a  judg- 
ment Weil  V.  Lanklns  et  aU  3  Neb.  384. 
The  attachment  proceedings  were  commenced 
within  four  years  of  the  recording  of  the 
deed,  and,  if  they  secured  a  Hen,  such  Hen 
was  only  available  as  a  basis  of  the  creditors' 
bill  proceedings  uptm  the  rendition  of  Judg- 
ment, March  12,  189S.  This  second  amended 
petition  was  filed,  as  above  stated,  Novem- 
ber 16,  1896.  But,  in  any  event,  we  do  not 
think  that  the  mere  filing  of  the  deed  in  Lan- 
caster county,  by  parties  resident  In  Ohio, 
would  set  the  Ertatute  of  limitations  In  motion 
as  against  another  party,  also  a  resident  of 
Ohio,  who  alleges  that  be  had  no  knowledge 
that  any  of  the  defendants  were  making 
claim  to  any  such  property  In  Nebraska.  The 
statute  of  limitations  provides  that  an  action 
for  fraud  shall  be  barred  within  four  years 
after  the  discovery  of  the  fraud.  It  is  true 
that  in  Gllllsple  v.  Cooper,  36  Neb.  775,  55 
N.  W.  302,  where  all  the  parties  were  resi- 
dents, and  had  knowledge  sufficient  to  put 
them  on  Inquiry  as  to  fraud,  it  was  held  that 
some  form  of  action  attacking  the  specific 
property  must  be  brought  within  four  years 
from  the  filing  of  the  fraudulent  deed.  It 
does  not  seem  that  any  such  rule  (tf  construc- 
tive discovery  should  be  held  to  protect  prop- 
erty in  a  distant  state  where  none  of  the  par- 
ties reside,  and  of  which  the  creditor  alleges 
that  he  had  no  knowledge  whatever. 

It  Is  therefore  recommended  that  the  Judg- 
ment of  the  district  court  be  reversed  and  the 
canse  remanded. 

DAY  and  EIRKPATRICK,  CC,  concur. 

■eT*ned  and  remanded. 


GODDARD  T.  CLARKE  et  aL 
{Bvptvme  Conrt  of  Nebraska.   Oct  16. 

ICORTOAQE— FORECLOSURE— FINDIN 
INVAUDITT. 

1.  The  fact  that  a  cross-petitioner  di 

Broduce  evidence  that  no  legal  proceedioj 
een  bad  to  collect  the  debt  secured 
mortgage  does  not  warrant  a  flndlne  by  t 
court  that  the  mortgage  is  void  ud  udci 
ble. 

2.  A  decree  rendered  on  the  express 
that  a  mortgage  was  invalid  and  no  com 
cannot  be  sustained  on  the  ground  of  i 
privity  between  the  grantor  and  the  defi 
claiming  the  property  merely  because  tl 

Eroof  of  BQch  privity  was  an  abstract  a< 
1  evidence  and  acted  upon  as  true  by  t 
court,  without  authentication,  and  over 
tion  as  incompetent. 

3.  Note  and  mortgage  mnnlng  to  Ci 
University,  trustee  for  Grelriiton  Colle 
valid  and  oiforceable  obligations,  notwit 
ing  that  there  has  been  no  legal  Incon 
of  Crelgbton  College. 

Commissioners*  Opinion.  Departme 
1.  Appeal  from  District  Oourt,  I 
County;  Scott,  Jodge. 

"Not  to  be  ofBdaUy  reported." 

Action  by  Frederic  U.  Goddard  i 
I  Henry  T.  Clartte  and  otbers.  Jadgmi 
plalntUI^  and  Grelgfaton  Unlreralty,  1 
api»eal8.  Berersed. 

A.  E.  Walknp  and  Woolworth  &  M 
for  appellant  Wright  &  Stout  and 
gomery  &  Hall,  for  appelleeiL 

HASTINGS,  C.   There  seems  no  o< 
for  any  very  extended  discussion  of  thl 
It  Is  a  suit  to  foreclose  a  real  estate 
gage  given  by  one  Cliarles  N.  Clarke 
deceased,  to  secure  a  note  signed  by  hi 
defendant  Henry  T.  Clarke  for  $5,000. 
mortgage  Is  alleged  to  have  been  re 
May  15,  1893.    Defendant  Crelgbton  I 
sity  answered,  ntnklng  a  number  of  ne 
I  ties,  and  setting  up  a  mortgage  to  it  li 
I  Ham  F,  Sweesy  and  wife,  of  October  S 
on  the  same  property,  with  other  pr 
in  Omaha,  to  secure  a  note  for  $10,0i 
7  per  cent  Interest,  both  note  and  m< 
running  to  "Crelghton  University,  Trui 
Crelgbton  College."   It  is  not  alleged  t 
ever  been  recorded,  but  a  copy  attad 
dicates  that  It  was  recorded  October  3 
I  and  such  an  Indorsement  appears  up 
mortgage  in  evidence,  and  the  plaintiff 
that  he  had  no  notice  of  the  lnstmm< 
cept  its  record,  and  the  bill  of  exc< 
contains  an  agreement  to  the  same 
It  will  accordingly  be  treated  in  tbla 
!  as  recorded  at  tliat  date.   To  plaintlfT 
;  tion  and  this  cross-bill  defendant  Bellei 
1  swered,  denying  generally,  except  th 
!  claimed  an  interest  in  some  of  the  pn 
'■  said  that  Crelgbton  College  had  no  lej 
istence.  and  set  out  notes  and  a  mo 
for  $6,000  of  Charles  N.  Clarke  cove 
portion  of  the  property  embraced  In  tl 
verslty's  mortgage  different  from  that 
ed  by  plaintiff.   The  Pjenn  Mutual  L 
Digitized  by  VoOOSl^ 
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sorance  Company  answered,  denying  all  the 
aliegatlonB  In  the  petition  and  croas-petltloDs, 
and  setting  up  two  JudgmentB~-oDe  of  June 
19;  1895,  for  $8,102,  and  one  of  September  28. 
18B5,  against  Henry  T.  Clarke— which  It 
claimed  were  first  liens  on  all  the  property. 
Plaintiff  thai  answered  the  eross-iKtltion  of 
Crclgbtcn  University,  denying  knowledge  of 
Its  mortgage,  except  constructively  from  its 
record,  denied  Its  being  a  lien,  and  claiming 
Its  invalidity  because  there  was  no  benefl- 
dary  to  take,  and  "therefore  the  plaintiff  de- 
nies each  and  every  allegation  contained  In 
the  cross-petition  of  the  Orelghton  Univer- 
sity, trustee  for  Crelghton  College."  Penn 
Motnal  Life  Insurance  Company  then  amend- 
ed its  answer  to  include  similar  allega- 
tions against  the  Hen  of  Orelghton  University. 
No  reply  was  died.  At  the  trial  the  several 
mortgages  and  Judgments  were  admitted  in 
evidence,  and  also  an  abstract  showing  the 
mortgage  to,  the  university,  and  transfers 
since,  through  the  same  grantors.  Including 
the  other  mortgages.  It  was  agreed  that 
there  was  a  school  called  "Crelghton  College" 
organized  before  the  university  of  that  name, 
and  had  been  maintained  since  as  a  part  of 
that  Institution,  but  never  Incorporated.  All 
evidence  of  fnnda  bequeathed  to  Crelghton 
College  and  of  its  relations  to  the  university 
In  matters  of  property  and  otherwise  was  re- 
jected. A  decree  was  entered  giving  plain- 
tiff and  defendant  Bellemy  fliat  liens  on  the 
respective  portions  of  the  property  embraced 

10  tbeir  mortgages,  and  to  the  Insurance  com- 
pany second  Hens  on  the  same  property  and 
first  lien  on  the  rest  for  the  amounts  of  the 
Judgments. 

As  to  the  university's  rights  the  finding  Is 
ts  follows:  "The  court  further  finds  that  the 
mortgage  recorded  in  Book  182  of  Mortgages, 
at  page  214,  of  the  records  of  the  county  of 
Douglas,  state  of  Nebraska,  which  Is  set  forth 
In  the  cross-petition  of  Crelghton  University, 
tmstee  for  Crelghton  College,  Is  void  and  In- 
fffectual  for  the  purpose  of  conveying  any  ti- 
tle oc  Interest  In  the  real  estate  therein  de- 
scribed, to  wit,  lots  one  (1),  two  (2),  three 
'31,  four  (4),  five  (5),  six  (6),  seven  (7),  eight 
(8),  nine  (9).  ten  (10)-.  eleven  (11),  twelve  (12), 
thirteen  (18),  and  fourteen  (14),  In  block  four 
'4),  In  Sweesy's  addition  to  the  city  of  Omaha, 
county  of  Douglas,  state  of  Nebraska,  and 
that  there  Is  no  beneficiary  In  existence  as 
named  in  said  mortgage,  and  that  the  said 
defendant  Crelghton  University,  tmstee  for 
Crelghton  0<rilege,  is  not  entitled  to  foreclose 
uld  mortgage  as  against  the  parties  hereto, 
to  wit,  the  plaintiff  and  defendants  Anna  M. 
J.  Bellemy  and  the  Penn  Mutual  Life  Insur- 
ance Company."  We  are  asked  to  uphold 
this  decree,  because  the  record  does  not  dis- 
close proof  that  the  university  had  not  com- 
menced 1^1  proceedings.  In  Jones  v.  Bnr- 
Va,  57  Neb.  «>4,  78  N.  W.  261,  this  court 
held  that  a  decree  for  one  who  had  failed 
to  show  this  fact  would  not  be  upheld.  That 

11  iwt  to  My  tbat  a  decree  which  wholly  aeta 
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aside  the  lien,  and  puts  before  it  others  of 
later  date  and  many  thousand  dollars'  amount 
may  be  entered,  and  most  be  upheld,  if  this 
proof  Is  lacking.  The  utmost  that  this  lack 
of  proof  would  warrant  would  he  a  dismissal 
without  prejudice  either  to  the  validity  or 
relative  priority  of  the  University's  lien. 

It  Is  urged  that  the  proof  of  the  record 
ts  not  in.  Surely,  the  pleadli«  of  plaintiff 
that  he  has  no  notice  but  the  record,  die 
agreement  that  such  is  the  case,  and  the  ad- 
mission of  the  Instrument  itself,  with  the 
time  of  filing  for  record  Indorsed  thereon, 
without  specific  objection  on  that  ground.  Is 
warrant  enough  for  the  court  to  find,  as  Is 
done,  that  the  mortgage  was  recorded.  There 
Is  to  be  considered,  too,  what  weight  should 
be  given  to  the  abstract  of  title  which  was 
admitted  In  evidence  by  the  trial  court.  It 
Is  claimed  also  that  there  Is  no  competent 
proof  of  privity  between  Sweesy  from  whom 
the  University  got  its  mortgage  and  the  other 
parties  and  so  no  right  of  foreclosure.  It  Is 
true  that  the  only  evidence  of  snch  privity 
Is  the  abstract  Just  mentioned.  It  was  ob- 
jected to  as  Incompetent,  irrelevant  and  Im- 
material, and  was  .idmltted  over  sudi  objec- 
tlon.  There  Is  no  recital  In  the  abstract  that 
It  Is  made  by  a  bonded  abstractor,  and  no 
objection  In  the  record  that  It  Is  not  It  Is 
true  that  section  67,  c.  73,  Gomp.  St  1901, 
provides  only  for  the  use  as  evidence  of  ab- 
stracts "as  herein  provided."  But  the  same 
act  makes  unlawful  die  Issuance  of  an  ab- 
stract by  one  who  has  not  furnished  bond. 
This,  coupled  with  the  admission  of  the  ab- 
stract without  specific  objection  on  tbat  ground 
seems  to  warrant  the  assumption  that  It  was 
a  regular  abstract  This  court  can  hardly 
presume  merely  from  the  absence  of  such  a 
recital  that  the  abstractor  was  violating  the 
law.  The  action  of  the  trial  court  was  npon 
the  express  admission  of  this  evidence  and 
the  assumption  of  its  truth.  This  court  can- 
not now.  In  order  to  uphold  this  decree,  as- 
sume the  abstract  false.  The  party  most,  as 
to  this,  be  at  least  allowed  to  show  the  real 
truth. 

But  it  hardly  seems  necessary  or  desirable 
to  discusa  such  points  In  reference  to  this 
decree.  The  action  of  the  trial  court  neces- 
sarily ipvolved  the  validity  of  the  university's 
mortgage.  If  Its  conclusion  that  the  mort- 
gage Is  Invalid  is  wrong,  then  this  decree 
cannot  be  uiih-sld.  That  such  conclusion  Is 
right  is  only  perfunctorily  asserted  by  the  ap- 
pellees. The  money  which  Sweesy  borrowed 
from  the  university  either  belonged  to  that 
institution,  or  to  nome  one  else,  or  to  no  one. 
It  assuredly  was  not  Sweesy's.  If  It  belonged 
to  the  university,  the  latter  can  recover  on 
Its  own  account  If  It  belongs  to  any  one 
else.  It  can  be  recovered  as  trustee  for  that 
party,  whoever  he  may  be.  If  it  belonged  to 
no  one,  the  university  can  hold  It  till  the 
state  asserts  Its  right  of  escheat  Sweesy, 
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estopped  to  claim,  as  against  the  payee,  tbat 
there  Is  no  one  to  whom  the  fuDd  belongs. 
'VMiether  It  belonged  to  any  one  or  not,  It 
waa  In  the  university's  posseselon,  and  the 
getting  of  It  was  an  ample  consideration  for 
the  note  and  mortgage  as  against  the  bor- 
rower and  all  his  privies.  The  allegation  of 
DO  beneficiary  states  no  defense  to  this  action' 
for  borrowed  money,  and  therefore  the  theory 
on  which  it  was  met  seems  of  no  Importance. 

The  cases  cited  by  appellee  as  to  convey- 
ances to  nonexistlng  parties  are  not  In  point 
[f  Sweesy  bad  been  selling  this  land  to  the 
university,  and  had  made  this  deed  to  one 
who  could  not  talce,  he  would  be  liable  for 
money  had  and  received.  If,  after  getting 
payment,  he  asserted  title  in  him&elf,  and 
refused  to  give  possession  or  return  the  mon- 
ey. A.  mortgage  given  in  settlement  of  such 
a  claim  would  clearly  be  enforceable.  Cer^ 
talnly  he  and  his  privies  are  equally  liable 
on  this  express  agreement  to  repay  the  mon- 
ey, and  that  this  property  shall  be  Its  se- 
curity. The  mortgage  must  be  as  enforceable 
as  tbe  note.  If  the  university  has  a  clear 
legal  right  to  the  money.  It  has  Just  as  clear 
an  equity  In  the  land  to  the  amount  of  such 
money.  The  mortgage  is  a  mere  Incident 
that  goes  with  the  debt. 

The  point  that  this  mortgage  was  defended 
in  the  lower  court  on  the  ground  that  an 
organized,  though  unincorporated,  school 
would  be  a  sufficient  beneficiary,  and  that  tbe 
case  must  stand  on  that  footing  here,  we  do 
not  care  to  discuss.  The  cases  cited  by  coun- 
sel tbat  In  the  case  of  a  public  charity  this 
beneficiary  Is  snfficlently  definite  seem  con- 
clusive, but  It  Is  not  necessaiy  to  take  that 
ground. 

Since  the  state  of  tbe  record  precludes,  un- 
der tbe  rule  of  Jones  r.  Burtis,  tbe  granting 
of  affirmative  relief  to  the  university,  it  is 
recommended  that  the  decree  be  reversed  and 
set  aside,  and  the  cause  remanded  for  further 
proceedings. 

DAT  and  KIBEPATRICK,  CCL,  concur. 

Beversed  and  rauanded. 


BUFFUH  V.  DB80HBB  et  aL 
(Supreme  Court  of  Nebraska.    Oct  1,  1901.) 

BALE— VENDOR  OR  AGENT-^JABIUTT  POR 

PRICK. 

1.  When  gooda  are  transferred  by  one  perran 
to  another  for  sale  and  disposition  or  the  latter, 
the  question  whether  the  relation  of  the  parties 
is  that  of  principal  and  agent  or  of  vendor  and 
vendee  is  determined  by  the  nature  of  the  trans- 
action, and  not  by  the  name  which  they  give  to 
it  If,  in  such  case,  the  transferee,  upon  de- 
livery to  him,  acquires  absolute  dominion  over 
the  goods,  with  the  right  to  sell  and  dispose  of 
them  at  such  prices,  and  upon  such  terms  as 
he  shall  see  fit,  and  becomes  bound  to  pay  a 
stipulated  sum  for  them,  either  at  a  specified 
time  or  upon  tbe  happening  of  sny  future  event, 
as,  for  instance,  when  he  shall  have  sold  them, 
he  becomes  tbe  pnrchaser  of  tbe  same  and  the 
title  thereto  at  once  passes  to  him. 


Commissioners*  Opinion.  Department 
8.  Error  to  District  Court,  Tancastw  C 
ty;  Holmes,  Judge. 

"Not  to  be  oflaclally  reported." 

Action  by  Austin  W.  BufTum  againsl 
sepb  P.  Descher  and  others.  Judgment 
defendants,  and  plalntllt  brings  error, 
firmed. 

L.  P.  Davidson,  for  plalntUt  In  errw.  li 
Ing  &  Berge,  for  defendants  In  mor. 

AMES.  0.  This  Is  a  petlUon  In  em 
review  a  judgment  of  tbe  district  coun 
Lancaster  coimty  In  an  action  of  repl 
The  plalntlfiT  was  engaged  In  the  man 
ture  and  sale  of  fiour,  and  delivered  a  ( 
tlty  of  that  article  to  the  defendant  Des 
a  retail  grocer,  upon  the  following  tc 
There  were  four  brands  or  qualities  of  i 
each  having  a  specific  price  or  valuatiot 
sack  put  upon  It  which  was  to  be  pa 
or  received  by  the  plaintiff.  Tbe  del! 
was  accompanied  by  a  schedule  or  list  o 
amounts  of  tbe  different  kinds  of  flour, 
of  the  prices  of  each,  which  were  c 
"wholesale  prices,"  and  Descher  gave 
plaintiff  a  receipt  for  the  same,  whicb 
written  on  a  printed  form,  upon  which 
printed  the  words  "on  commission."  Nc 
tbe  word  "bought"  nor  "sold"  was  put 
either  paper.  Nothing  was  said  about 
ownership  of  the  fiour  after  delivery,  nor 
any  retail  selling  price,  nor  any  commli 
properly  so  called,  agreed  upon.  It 
agreed  tbat  Descher  should  sell  the  floi 
such  price  or  prices  as  he  should  see  fit 
that  whatever  sums  he  should  obtain  foi 
same  in  excess  of  those  named  In  the  si 
ule  should  be  retained  by  him  for  his 
use,  but  be  was  at  liberty  to  s^l  for 
than  those  sums  If  he  chose  so  to  do 
incur  a  personal  loss  for  the  difference, 
business  was  carried  on  for  several  y 
frequent  settlements  between  the  partlei 
Ing  made  by  this  method:  The  amouc 
flour  on  hand  and  tbe  value  thereof  at  k 
ule  prices  waa  ascertained  by  counting 
sacks.  To  the  amount  and  value  so  a 
talned  to  have  been  on  hand  at  the  pre^ 
settlement  was  added  tbe  like  valoatio 
tbe  quantity  delivered  in  the  interval,  ant 
difference  between  the  two  sums  was  tn 
as  an  indebtedness  due  from  Descher  t( 
plaintiff.  It  was  agreed  that  Descher  sli 
not  be  called  upon  to  pay  for  any  floi 
any  time  on  hand  until  he  should  have 
or  disposed  of  the  same,  whldi  he  faai 
unlimited  right  to  do;  but  he  also  had 
right  a  be  chose,  to  retain  the  unsold  1 
and  pay  for  It  at  the  schedule  prices.  J 
the  business  had  continued  for  a  time,  Di 
er  failed,  and  the  flour  in  controversy  w; 
part  thereof,  taken  possession  of  by 
Steinbei^  under  the  claim  of  a  sale  tin 
to  him  by  Descher,  and  a  part  thereof 
claimed  by  one  Poscpft  €L  iS^tt  under  a  • 
tel  mdi^#gi^^tiMtyM^^U^  tbereoi 


y.D.) 
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Descber.  These  two  persons  interrened  In 
tlie  replevin  Bult.  Descber  still  retained  a 
small  qoantltj  of  tbe  flour,  whicb  he  claimed 
as  bis  own.  A  trial  In  tbe  district  court  re- 
sulted In  a  verdict  and  Judgment  for  tbe  de- 
fendant Descber,  and  for  the  Interveners  to 
tbe  extent  of  their  respective  claims,  and  tbe 
miit  to  brought  here  by  the  plaintiff. 

Tbe  first  Inquiry  presented  Is  whether  the 
tiansaetions  between  the  plaintiff  and  Descb- 
er, about  which  theie  Is  no  substantial  con- 
flict of  testimony,  amounted  to  a  sale  and 
delivery  of  the  flour  to  the  latter  by  the  for- 
ma,  or  whether  the  latter  became  a  mere 
^nt  for  the  sale  of  the  flour,  and  the  title 
thereto,  until  sale,  remaining  lu  the  plaintiff. 
Dptm  this  pobit  the  defendants  In  oror  cite 
1  conrtdeiable  number  of  authorities,  which 
seem  to  us  to  solve  tbe  question  at  Issue  In 
fliefr  faviff.  Baker  t.  Turner  (Sup.)  46  N.  T. 
Sopp.  2S,  Is  almost  Identical  with  the  case 
at  bar.  A  succinct  statement  vt  tbe  facts  and 
law  Is  oontalued  in.the  syllabus  of  the  opin- 
ion hi  Out  case,  whicb  we  OQOte  as  follows: 
"It  was  agreed  that  between  certain  dates  a 
Brm  would  consign  as  many  flags  as  the 
consignee  sliould  order,  and  that  on  a  later 
date  tbe  coDsljcnee  should  render  an  account, 
ind  pay  to  the  ctmidgnor,  'from  the  amount 
tecelved  for  said  flaes.*  tbe  amount  at  which 
they  were  billed  to  the  consignee.  The  con- 
dgnee's  right  to  sell  was  unlimited,  and  It 
could  return  flags  left  unsold,  or  retain  tbem 
at  the  consigned  price.  Held  that,  since  the 
consignee  had  the  right  to  sell  at  less  than 
the  consigned  price,  or  take  tbe  flags  Itself, 
the  relaticm  between  consignor  and  consignee 
was  merely  that  of  creditor  and  debtor." 
The  case  of  Mack  v.  Drummond  Tobacco 
Company,  48  Neb.  397.  67  N.  W.  174,  58  Am. 
St.  Rep.  891.  and  of  Toder  v.  Haworth,  B7 
Xeb.  150,  77  N.  W.  377,  73  Am.  St.  Rep.  496, 
differ  i^!om  Baker  t.  Turner,  supra,  and  from 
tbe  esse  at  bar.  u  respects  the  particular 
feature  now  under  consideration,  only  In  the 
circumstance  that  In  each  of  those  cases  the 
consignee  expressly  agreed  to  pay  for  the 
itoods  by  giving  his  note  tlierefor,  whicli,  eC 
ooorse,  specified  a  time  of  payment:  but  In 
this  case  there  was  also  an  express  agree- 
ment to  i»ay  for  the  flour,  although  the  same 
was  not  in  writing,  and  the  time  of  pay- 
mmt  was  contingent  upon  tliat  of  the  sale 
by  Descber.  These  differences  are  uot  such 
as  to  affect  the  legal  relations  of  the  parties. 
There  was  no  stipulation  for  the  return  of 
tbe  flour  to  tbe  plaintiff  In  any  event.  Desch- 
er  acquired  complete  dominion  over  It,  with 
tbe  rliEht  to  sell  it  for  such  prices  and  upon 
such  tmns.  whether  for  cash  or  on  time, 
or  absolutely  or  conditionally,  as  be  should 
xee  fit  The  sale  of  a  part  of  It  to  Steln- 
Ij^ix  and  tbe  mortzn^dng  of  another  part  of 
It  to  Scott  were,  tbe  former  expressly,  and 
tbe  latter  by  necessary  implication,  within 
tbe  exercise  of  these  powers.  Each,  as  It 
occurred,  matured  the  debt  from  Descber  to 
the  plaintiff  as  to  tbe  flour  affected  by  It, 
9eN.W.— 28 


and  the  contract  between  the  parties  would 
have  been  fully  satined,  both  In  spirit  and 
letter.  If,  when  the  sale  and  mortgage  were 
made,  the  schedule  prices  had  been  paid  to 
the  plaintiff.  The  doctrine  of  the  foregoing 
authorities  Is  fully  sustained  by  the  decisions 
in  Bretz  v.  Dlehl,  117  Pa.  .'»89.  11  Atl.  893, 
2  Am.  St  Rep.  706;  Cblckerlng  v.  Bastress 
(Ltl.)  22  N.  E.  542,  17  Am.  St  Rep.  311; 
'Lemp  V.  RyuB  (Colo.  App.)  42  Pac.  169;  and 
In  re  Llnforth,  4  Sawy.  370,  IB  Fed.  Cae. 
558  (No.  8,3G9).  In  all  the  cases  it  Is  held 
that  the  relation  of  the  parties  as  principal 
and  agent  or  as  vendor  and  vendee  Is  de- 
termined by  the  nature  of  the  transaction, 
and  not  by  the  name  which  they  give  It, 
and  the  use  of  tbe  words  "agent"  "commis- 
sions," etc.,  is  of  little  significance.  If  the 
g^ods  are  delivered  to  tbe  "consignee"  under 
suCb  circumstances  as  to  confer  upon  him 
absolute  dominion  over  them,  and  he  be- 
comes bound  to  pay  a  stipulated  price  for 
them  at  a  certain  time,  or  upon  the  happen- 
ing of  any  future  event  the  transaction 
amounta  to  a  sale  and  delivery,  and  the  title 
passes  to  him. 

There  are  other  alleged  errors,  wblcb  were 
presented  and  discussed  In  the  briefs  and  ar- 
guments, which  would  have  been  Important 
to  consider  if  the  title  to  the  flour  in  con- 
trover^  had  remained  In  the  plaintiff,  but 
which,  in  view  of  tbe  conclusion  already 
reached,  do  not  require  decision. 

The  result  arrived  at  in  the  district  court 
Is  the  only  one  whidi.  under  the  Jaw  and  tlie 
facts  above  recited,  oould  have  been  upheld, 
and  we  therefore  recommend  that  the  Judg- 
ment be  affirmed. 

ALBERT  and  DUrFIID,  Ca.  concur. 

Afilrmed. 

SULLIVAN.  J.,  absent,  not  voting. 


DAHL  T.  STAEKB  et  al. 

(Supreme  Court  of  North  Dakote.   Aug.  11, 

1903.) 

COVENANT  AQAINST  INCUMBRANCB^BRBACH 
—  PURCHASE-MONEY  NOTES  —  FAILURE  OP 
CONSIDERATION  -  RETENTION  OF  POSSES- 
SION —  APPEAL  —  DIRECTION  OP  VERDICT  — 
FAILURE  TO  EXCEPT. 

1.  Tbe  trial  court  directed  a  verdict  for  the 
plaintiff,  aad  oo  exception  was  takea  to  Bucb 
direction.  Tbe  defendant  moved  for  a  new 
trial,  and  specified  as  groande  for  granting  tbe 
Bame  that  tbe  evidence  was  insufflcicot  to  bur- 
tain  the  verdict.  Upon  an  appeal  from  the  or- 
der donying  the  motion  for  n  new  trial,  it  Is 
held  that  the  sufficiency  of  tbe  evidence  to  sus- 
tain the  verdict  is  reviewable  in  this  court,  al- 
though no  exception  was  taken  to  tbe  direction 
of  a  verdict.  De  Ijendrecie  v.  Peck,  48  N.  W. 
342, 1  N.  D.  422,  overruled  as  to  this  point. 

2.  A  covenant  against  incumbrances  in  a  war- 
ranty deed  iB  broken  when  made,  if  incum- 
brances exist  on  tbe  land  couTeyed  when  the 
deed  is  delivered. 
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3.  The  real  consideration  for  a  promissory 
note  given  for  the  purchase  price  of  land  con- 
vej-ed  by  warranty  deed  contaioiag  a  cove- 
nant against  incumbrances  is  the  title  to  the 
land  free  from  incuoibrances,  and  not  the  cove- 
nant against  incnmbrances. 

4.  The  defen^ie  of  a  total  or  partial  failure 
of  consideration  may  be  iulorposed.  in  an  actioo 
on  pruuiissory  notes  given  for  the  purchase 
price  of  land,  in  case  of  a  breach  of  a  cove- 
nant againsft  incumbrances,  when  the  maker 
has  paid  off  the  incumbrance. 

5.  The  extent  of  the  failure  of  consideration 
will  depend  upon  the  amount  paid  in  good  faith 
by  the  maker  for  a  discharge  of  the  incum- 
brance. 

tt.  Such  defense  may  be  interposed  In  such 
cases  although  the  maker  of  the  note  has  re- 
mained in  continuous  possession  of  the  prem- 
ises sold. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Cavalier  Coun- 
ty; W.  J.  Kneeshaw,  Judge.  ,  ' 

Action  on  purchase  money  notes  by  Hans 
C.  Dahl  ag&lDBt  Andrew  J.  Stakke  and  anoth- 
er. Judgment  for  plaintiff,  and  defendants 
api>eal.  Reversed. 

Halvor  Steenerson,  Charles  Loring,  and 
GoidoD  &  Lamb,  for  appellants.  Spencer  & 
Slnkler,  for  respondent 

MORGAN,  J.  On  the  trial  In  the  district 
court,  the  court  directed,  a  verdict  In  plain- 
tiff's favor  for  the  full  amount  claimed  In 
the  complaint.  The  defendants  saved  no  ex- 
ceptions to  rulings  made  during  the  progress 
of  the  trial,  and  took  no  exception  to  the  di- 
rection of  a  verdict  In  plaintiff's  favor.  The 
respondent  now  claims  that  this  court  can- 
not review  any  of  the  errors  alleged  to  have 
been  committed  by  the  district  court,  for  the 
reason  i;hat  no  exceptions  were  taken  to 
any  of  the  rulings  In  the  district  court.  The 
appellants  moved  to  set  aside  the  verdict  and 
for  a  new  trial  tipon  a  settled  statement  of 
the  case,  and,  among  other  grounds  of  such 
motion,  specified  that  the  evidence  was  In- 
sufficient to  Justify  the  verdict.  The  par- 
ticulars wherein  such  evidence  was  Insufla- 
clent  to  Justify  the  verdict  were  pointed 
out  and  speclfipd  In  such  motion.  The  speci- 
fications of  error  In  the  statement  of  the  case 
contained,  among  others,  one  that  the  court 
erred  In  directing  a  verdict  In  favor  of  the 
plaintiff.  The  question  Is  therefore  present- 
ed whether  the  sufficiency  of  the  evidence  to 
sustain  the  verdict  can  be  reviewed  In  this 
court  when  no  exception  was  taken  to  the  di- 
rection of  the  verdict,  but  a  motion  for  a 
new  trial  was  made  on  the  ground  that  the 
evidence  Is  Insufficient  to  sustain  the  ver- 
dict Section  o4G:1,  Rev.  Codes  1899,  provides 
that  the  verdict  of  the  Jury  and  an  order 
granting  or  denying  a  motion  for  a  new  trial 
are,  among  other  matters,  "deemed  to  have 
been  excepted  to  and  the  same  may  be  re- 
viewed both  as  to  questions  of  law  and  the 
sufficiency  of  the  evidence  upon  motion  for 
a  new  trial,  or  upon  appeal,  as  fully  as  if 
exception  thereto  had  been  expi-esaly  made." 
Section  5C27  provides:  "Upon  an  appeal  from 


a  judgment  the  Supreme  Court  may-  n 
any  intermediate  order  or  determinati< 
the  court  below,  which  Involves  the  n 
or  necessarily  affects  the  Judgment  ap 
Ing  upon  the  record  transmitted  or  ret 
*  from  the  district  court  whether  the 
Is  excepted  to  or  not." 
I  This  court  held.  In  De  Lendrecle  v. 
i  1  N.  D.  422.  48  X.  W.  342.  that  the  i 
I  of  a  trial  court  In  directing  a  verdict 
I  not  be  reviewed  on  appeal  when  no  exc( 
'  was  taken  to  such  action.  That  Is  a  o 
'  statement  of  the  law  In  cases  whei 
I  subsequent  proceedings  were  brought  I 
the  court  to  review  the  correctness  of 
ruling.  In  other  words,  the  correctne 
the  trial  court's  rulings  must  l>e  sorne^ 
challenged  In  that  court  before  the  app 
court  win  review  the  erroneous  ruling 
plained  of.  Kirch  v.  Davles  (Wis.)  11  : 
!  689;  McGary  v.  De  Pedrorena,  58  Ca 
The  case  of  De  Lendrecle  v.  Peck,  f 
goes  further,  however,  and  holds  tha 
sufficiency  of  the  evidence  to  sustain  i 
diet  cannot  be  reviewed  on  appeal 
when  Its  correctness  Is  challenged  on  i 
tlon  for  a  new  trial  based  on  the  li 
clency  of  the  evidence.  We  cannot  1 
that  decision  In  so  holding.  To  the 
tlon  of  the  verdict  there  was  no  exce 
That  fact  rendered  the  ruling  not  revie' 
as  an  error  of  law  occurring  at  the 
But  the  sufficiency  of  the  evidence  U 
tlfy  the  verdict  was  subsequently  chall 
on  a  motion  for  a  new  trial.  In  whlc 
Insufficiency  of  the  evidence  to  snstal 
verdict  was  urged  as  a  ground  for  revli 
the  evidence  and  granting  a  new  trial, 
motion  was  denied.  The  statute  gran 
exception  to  the  ruling  denying  a  new 
and  It  Is  not  therefore  necessary  tha 
be  taken  by  the  party.  The  order  denj 
new  trial  Is  an  order  Involving  the  r 
and  necessarily  affecting  the  Judgment 
may  be  reviewed  on  an  appeal  from  the 
ment  whether  excepted  to  or  not,  unde 
tlon  5G27,  Rev.  Codes  1899.  A  case  In  p< 
i  Morris  v.  National  Pro.  Society,  106 
92,  81  N.  W.  1030,  In  which  It  Is  said 
Is  true  that  no  exception  was  taken  t 
denial  of  the  motion  to  direct  a  verdh 
defendant,  but  a  motion  was  made  t 
aside  the  verdict  and  for  a  new  trial,  i 
was  overruled,  and  it  has  been  dlstlnctlj 
that  where  It  appears  by  the  record 
such  a  motion  has  been  denied,  this 
may,  on  appeal  from  the  judgment  and 
out  exception  to  the  order,  examhie  th 
ord  to  see  whether  there  was  any  ev! 
to  support  the  verdict,  and  if  there  was 
or  If  there  was  a  clear  preponderane 
other  way,  may  reverse  the  Judgmei 
that  ground.  Tourvllle  t.  Nemadje  B 
70  Wis.  81,  35  N.  W.  330.  See,  also.  W( 
V.  Phoenix  Ins.  Co.,  36  Wis.  67,  17  Am. 
479.  This  ruling  was  made  because  tl 
der  (when  made  part  of  the  record  b; 
bill  of  exceptions)  Is  one  of  the  orders 
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ered  by  section  3070,  Rev.  St.  1898,  and  by 
the  expsess  terms  of  that  section  may,  wltb- 
ont  any  exception  thereto,  be  reviewed  upon 
appeal  from  the  Judgment."  We  conclude, 
therefore,  that  the  evidence  may  be  reviewed 
by  us  to  determine  whether  there  was  error 
In  denying  the  motion  for  a  new  trial. 

The  complaint  alleges  the  making  and  de- 
livery of  certain  promissory  notes,  and  that 
they  were  given  for  the  purchase  price  of 
lands  described  In  the  complaint.  The  an- 
swer allies  that  the  consideration  for  the 
notes  totally  failed;  that  they  were  given 
for  the  purchase  price  of  lands  to  be  convey- 
ed to  the  defendant  Andrew  J.  Stakke  by 
deed,  free  and  clear  from  ail  Incombrances; 
that  said  lands  were  not  conveyed  clear  of 
IncnmbranceB;  that  mortgages  against  said 
lands  were  permitted  to  be  foreclosed  and 
the  time  for  redemption  to  expire,  and  the 
title  to  said  lands  passed  entirely  out  of 
plaintiff's  control,  whereby  It  became  Impos- 
sible for  the  plaintiff  to  perform  bis  contract 
The  notes  sued  on  were  given  to  the  plain- 
tiff by  the  defendants  for  the  purchase  price 
of  320  acres  of  land.  No  cash  payment  was 
made  on  said  purchase,  and  the  notes  rep- 
resented the  sum  to  be  paid  for  said  lands. 
A  warranty  deed  was  delivered  to  the  pur- 
chaser, and  defendants  immediately  went 
into  possession  of  the  premises,  and  have 
remained  In  possession  ever  since.  The  deed 
to  said  premises  was  lost,  and  secondary  evi- 
dence was  given  as  to  its  terms.  The  evi- 
dence Is  silent  as  to  what  covenants  It  con- 
tained, save  that  It  contained  a  covenant  that 
the  premises  were  free  and  cleaT  of  all  in- 
cumbrances. After  going  into  possession,  the 
defendant  was  Informed  that  mortgagee  up- 
on the  premises  conveyed  to  him  by  plaintiff 
were  being  foreclosed  by  advertisement. 
The  foreclosure  proceeded  to  a  sale,  and  the 
premises  were  bid  In  by  the  mortgagees. 
The  redemption  period  under  one  mortgage 
expired  on  the  27th  day  of  May,  1894,  and  a 
deed  was  issued  to  the  purchaser  on  the 
30tb  day  of  October,  1891.  The  redemption 
period  nnder  the  other  foreclosure  expired  on 
the  3l8t  day  of  August,  1893,  and  a  deed 
was  issued  to  the  purchaser  on  October  31, 
1809.  The  mortgage  under  which  the  last 
foreclosure  was  made  was  given  subject  to  a 
prior  mortgage  on  said  premises  given  in 
1887  for  the  sum  of  $250,  with  interest  there- 
on at  12  per  cent,  per  annum.  After  the 
foreclosure  sales,  and  before  the  time  for  a 
redemption  had  expired,  the  detemlant  An- 
drew H.  Stakke  leased  the  premises  from  the 
purchasers  at  the  foreclosure  sales  for  an  an- 
nual cash  rental.  This  lease  continued  in 
force  for  two  years.  At  the  expiration  of 
this  lease  the  defendant  purchased  these 
lands  from  the  purchasers  at  such  foreclosure 
sale  OJider  the  crop  payment  plan.  The  re- 
demption period  expired  without  redemption, 
and  deeds  were  Issued  to  the  mortgagees  by 
the  shetlff.  The  redemption  period  bad  ex- 
pired under  both  foreclosures  when  the  de- 


fendant purchased  the  lands  from  the  pur- 
chasers at  the  mortgage  foreclosure  sales. 
The  total  amount  of  Incumbrances  on  the 
land  on  July  1,  1891,  when  plaintiff  conveyed 
the  lands  to  the  defendant,  was  (648.33, 
without  interest;  with  Interest  added,  the 
amount  was  less  than  $839,  the  price  agreed 
to  be  paid  for  the  land.  The  price  agreed 
to  be  paid  for  the  lands  was  the  sum  of 
$839.  The  defendant  paid  the  sum  of  $163.73 
upon  the  notes  In  suit  on  October  10,  1893, 
before  he  had  notice  that  the  mortgages  were 
being  foreclosed. 

When  the  taking  of  testimony  closed,  the 
trial  court  directed  a  verdict  for  the  plain- 
tiff on  the  notes.  The  grounds  of  the  motion 
made  for  a  directed  verdict  were  that  the 
defendant  went  Into  possession  of  the  prem- 
ises under  the  deed,  and  has  remained  In 
possession  thereof  ever  since,  and  has  never 
been  ousted  or  ejected  therefrom,  and  that 
defendant  is  estopped  to  set  up  an  outstand- 
ing title,  he  having  entered  Into  and  remaln- 
■ed  In  possession  under  plaintiff's  deed. 

In  this  court  it  is  claimed  on  behalf  of  the 
appellants  that  the  consideration  for  the 
notes  has  wholly  failed  by  reason  of  the 
failure  of  the  plaintiff  to  perform  his  cove- 
nant that  the  lands. were  free  from  Incum- 
brances. The  respondent  contends  that,  the 
defendant  having  remained  in  possession,  he 
cannot  Interpose  this  defense.  The  decision 
of  the  case  must  turn  upon  an  answer  to 
the  question,  what  was  the  consideration  for 
the  notes?  The  plaintiff  claims  that  the  con- 
sideration tor  the  note  was  the  conveyance 
of  the  fee  with  a  covenant  against  Incum- 
brances. He  claims  that  the  promise  to  pay 
and  the  covenant  against  incumbrances  are 
separate  and  Independent  promises,  and  the 
failure  of  the  covenant  against  Incumbrances 
does  not  affect  the  promise  to  pay;  that 
appellants'  remedy  lies  in  an  action  for  dam- 
ages on  the  breach  of  the  covenant,  and 
that,  If  damages  were  Incurred  by  virtue 
of  a  breach  of  this  covenant,  they  cannot  be 
adjusted  in  this  action,  but  must  l>e  litigated 
in  another  action.  Tlie  appellants  contend 
that  the  consideration  for  the  notes  was  the 
title  to  the  land  free  from .  Incumbrances, 
and  that,  the  covenant  against  Incumbrances 
having  been  broken,  and  he  having  been 
compelled  to -buy  the  title,  which  had  vest- 
ed Indefeaslbly  in  third  parties  by  virtue 
of  the  foreclosure  of  such  mortgages,  the 
consideration  for  the  notes  has  wholly  failed. 
We  cannot  coincide  with  respondent's  con- 
tention, although  it  Is  supported  by  respecta- 
ble authority.  The  real  consideration  for 
the  notes  In  this  case  was  the  title  to  the 
land  free  from  Incumbrances.  The  defend- 
ant gave  his  notes  for  the  land  free  from  in- 
cumbrances, and  did  not  give  them  in  view 
of  the  plaintiff's  covenant  that  the  land 
should  be  free  from  Incumbrances.  In  Rice 
V.  Goddard,  14  Pick.  293,  the  court  said: 
"The  promise  Is  not  made  fon  a  pFomtao^J)ut 
for  the  land:  the  m(^fiti'g^&elMb|^bte; 
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If  that  falls  to  pase,  the  promise  Is  a  mere 
nudum  pactum."  Id  Whltlock  v.  DeuUnger,  59 
111.  90,  It  was  said:  "It  Is  true,  the  land  and  not 
tbe  covenants  of  the  deed  Is  tbe  tnie  con- 
sideration of  the  deed."  Rawie  on  Cove- 
nanta,  |  327.  See,  also,  Am.  &  Eng.  Enc.  L. 
vol.  8,  p.  206,  where  It  is  said,  referring  to 
the  rule  contended  for  by  respondent:  "This 
rule,  faowever,  has  not  been  followed  by  the 
modem  decisions,  and  the  grantee  Is  now 
permitted,  in  an  action  for  the  recovery  of 
the  purchase  price,  to  set  up  a  total  failure 
of  title  as  a  total  failure  of  conslderatdon." 
Dunning  t.  Leavltt,  85  N.  T.  80.  89  Am.  Riep. 
ttl7;  Cook  T.  Mix,  11  Conn.  432;  Fleetwood 
T,  Brown,  100  Ind.  567,  9  N.  E.  852,  11  N.  B. 
779;  La  Pene  t.  Delaporte.  27  La.  Ann.  252; 
Mason  t.  Wait,  4  Scam.  134;  Halt  t.  PeildnB, 
4  Scam.  548;  Schuchmann  t.  Enoebel.  27  111. 
177;  Deal  v.  Dodge,  26  III.  460;  Davis  v. 
McVlckers.  11  111.  328;  Lull  v.  Stone,  37  III. 
229.  It  is  also  contended  that  tbe  defense 
of  failure  of  consideration,  either  total  or 
partial,  cannot  be  Interposed  In  an  action  for 
the  purchase  price  of  the  hmd.  but  that  defend- 
ant most  resort  to  an  action  on  the  covenant 
against  Incumbrances  contained  In  the  deed. 
Section  B273,  Rev.  Codes  1899,  permits  plead- 
ing by  way  of  answer  any  "statement  of  any 
new  matter  constituting  a  defense  or  coun- 
terclalin."  It  Is  not  disputed  that.  If  the  cov- 
enant In  this  deed  against  Incumbrances  has 
been  broken,  an  action  would  He  on  the  cove- 
nant for  whatever  damages  the  defendant 
suffered  by  reason  of  such  breech  of  the 
covenant,  not  exceeding  the  cbn^deratlon 
money.  The  only  question  involved,  there- 
fore, is  whether  the  damages  thus  incurred 
can  be  determined  in  the  present  action, 
there  being  no  allegation  or  proof  that  plain- 
tiff Is  Insolvent.  Under  many  declslona,  tbe 
policy  is  favored  of  putting  an  end  to  litiga- 
tion by  settling  all  issues  connected  with 
tbe  cause  of  action  set  forth  in  the  com- 
plaint in  that  action,  and  thereby  avoiding 
the  expense,  delay,  and  inconvenience  of  cir- 
cuity of  action  or  multiplicity  of  suits.  RawIe 
on  Covnts.  8  32G,  says:  "Yet,  as  has  been 
said,  it  Is  now  considered  that  be  should  not 
be  compelled  .to  pay  over  purchase  money 
which  he  might  next  day  recover  in  the 
shape  of  damages  for  a  breach  of  bis  cove- 
nants; and  hence,  to  prevent  circuity  of  ac- 
tion, tbe  defense  at  law  of  a  failure  of  title 
baa  been  in  some  cases  allowed."  See,  also, 
Knapp  V.  Lee,  3  Pick.  452;  Davis  v.  Bean, 
114  Mass.  358;  Glenn  v.  Thistle,  1  Cushm. 
(Miss.)  42;  Slack  v.  McLagan.  15  111.  242; 
McDanlel  v.  Grace,  15  Ark.  489;  Brandt  v. 
Foster,  B  Iowa,  298;  Nesbltt  v.  Campbell,  5 
Neb.  429;  Pence  v.  Huston's  Ex'rs,  6  Grat. 
304;  Doremus  v.  Bond,  8  Blackf.  368;  Walk- 
er V.  Johnson,  18  Ark.  522;  Desha's  Ex'rs  v. 
Robinson,  17  Ark.  228;  Chltty  on  Cont  p. 
703;  Durment  v.  Tnttle,  50  Minn.  420,  52  N. 
W.  909;  Mills  v.  Saunders,  4  Neb.  100;  War- 
ren Y.  Stoddart  (Idaho)  68  Pac.  540;  WUlIam 


Parrd  Lumber  Co.  v.  Deshon  (Artt.)  44  S.  W. 
1036. 

We  conclude  that  total  or  partial  failure  of 
consideration  or  want  of  consideration  may 
be  shown  as  a  complete  or  partial  defense 
in  an  action  on  a  note  given  for  purchase 
price  of  land  sold  with  covenants,  where 
the  title  has  failed  or  partially  failed;  and 
that,  in  case  of  a  breach  of  a  covenant 
against  Incumbrances,  tbe  purchaser  is  en- 
titled to  a  credit  on  a  note  given  for  tbe 
purchase  price  of  real  estate  of  the  amount 
paid  by  him  to  protect  his  title  against  such 
mortgage  by  paying  said  mortgage.  The  evi- 
dence in  this  case,  howevra,  does  not  show 
a  total  failure  of  consideration  for  tlie  notes 
sued  on.  Wboi  the  deed  was  delivered,  the 
mortgages  on  the  land  were  less  than  tbe 
price  agreed  on  for  the  land,  evidenced  by 
the  notes.  It  Is  also  true  that  when  the 
deeds  were  delivered  to  the  defendant  by 
tbe  mortgagees  who  had  foreclosed  the  mort- 
gages and  received  sheriff's  deeds,  the  whole 
amount  of  the  Incumbrances  and  interest 
was  less  than  tbe  purchase  price  with  ac- 
cumulated Interest  The  defendant  paid  the 
sum  of  fl,250  for  the  title  which  had  been 
secured  by  the  purchasers  under  these  for^ 
closure  sales.  The  purchase  price  as  repre- 
sented by  his  three  notes,  with  interest 
thereon,  amounted  to  more  than  after 
giving  credit  for  the  payment  of  $163.78.  So 
that,  from  whatever  view  it  may  be  con- 
tidered,  the  mortgages  did  not  exceed  the 
purchase  price.  Hence  tbe  notes  represented 
a  consideration  OTer  and  above  the  Incum- 
brances. 

Respondent's  contention,  and  the  ground 
upon  which  the  trial  court  directed  a  verdict, 
la  that  defendant,  having  gone  into  posses- 
sion of  the  premises  under  the  deed,  and  not 
having  since  been  ousted  or  ejected  from 
such  possession,  Is  not  relieved  from  tbe 
payment  of  the  purchase  price;  that.  If  a 
purchaiSer  buys  an  outstanding  title  to  pro- 
tect his  title,  such  purchase  inures  to  the 
benefit  of  his  grantor;  that  he  cannot  buy  an 
outstanding  title,  remain  In  possession,  an T 
defeat  recovery  for  the  possession  of  the  pur- 
chase price.  It  is  true  that  a  total  failure 
of  title  in  many  cases  Is  not  ground  for  re- 
sisting payment  of  the  purchase  price  If  tbe 
purchaser  remains  in  possession  of  tbe  prem- 
ises, and  Is  not  threatened  with  dlsposses- 
Bion,  and  does  nothing  towards  protecting 
himself  against  such  adverse  title,  and  is  not 
in  any  wny  disturbed  or  damaged  by  sucb 
outstanding  title,  it  not  being  bostllely  assert- 
ed against  him.  Tbe  grounds  upon  which 
such  cases  turn  are  that  such  possession 
may  ripen  into  a  good  title  by  the  la{we  of 
time,  and.  that  the  law  will  not  countenance 
a  purchaser  in  accepting  and  holding  posses- 
sion and  title  which  are  not  attacked  and  to 
perfect  which  the  purchaser  has  done  noth- 
ing, and  at  tbe  same  time  refuse  to  pay  for 
tbe  tana.  Mecuen  Tj^B^^g^  4«h  9> 


X.D.) 


PINK  TREE  LUMBER  CO.  t.  CITY  OF  FARGO. 


357 


Am.  Dec.  68.  Such  are  not  the  facts  In  this 
Rise.  The  defendant  has  bought  the  out- 
GtaadiDg  title  held  hy  third  parties  by  vir- 
tue of  the  foreclosure  of  the  mortgages  on 
the  premises  when  the  plaintiff  conveyed 
them  to  the  defendant.  In  this  case  It  is 
uot  material  whether  the  defense  be  con- 
sidered as  one  arising  by  virtue  of  the  pur- 
cbaseof  an  outstanding  title  hostllely  assert- 
ed, or  by  virtue  of  the  payment  of  a  valid 
mortgage  against  the  premises.  The  out- 
fttanding  title  grew  out  of  the  mortgages, 
and  the  principles  of  iaw  applicable  are  not 
materially  diCTerent,  except  that,  before  the 
ontstanding  title  can  be  purchased  with  safe- 
ty, it  must  be  hostllely  asserted  against  the 
possession  of  the  purchaser  of  an  inferior 
title.  The  covenant  of  the  deed  was  that 
the  premises  were  free  from  IncumbrancQ& 
^Ve  win  therefore  treat  the  case  as  arising 
by  virtue  of  a  breach  of  a  covenant  against 
iDcumbrances.  The  answer  docs  not  well 
plead  this  defense,  but  as  the  answer  con- 
xnina  a  general  denial,  and  no  objection  was 
made  to  the  answer  as  not  sufficient  to  war- 
rant the  defense,  we  will  treat  It  as  sufRcIent; 
nnd.  as  no  objection  was  made  to  any  of  the 
evidence  substantiating  this  defense  on  the 
ground  that  such  defense  Was  not  well  plead- 
t-rt,  we  deem  all  objections  thereto  waived. 
The  objection  to  a  defense,  arising  out  of  the 
bn-rtch  of  a  covenant  against  Incumbrances, 
that  tliere  has  been  no  eviction,  cannot  be 
sustained.  A  covenant  against  Incumbrances 
is  a  covenant  that  is  brolien  when  made  If 
the  incumbrance  then  exists.  Rawle  on 
Covnts.,  and  cases  cited  under  section  388; 
I-awrence  v.  Montgomery,  37  Cal.  183;  Mar- 
bury  V.  Thornton,  82  Vn.  702,  1  S.  E.  909; 
Thayer  v.  Clemence,  22  Pick.  493;  Carter  v. 
Denraan's  E.T'rs,  23  N.  J.  Lnw.  2iiO:  Blondeau 
V.  Sheridan,  81  Mo.  545;  Guerin  v.  Smith,  62 
Mich.  309,  28  N.  W.  906.  If  a  valid  mort- 
gage exists  on  the  land  when  the  deed  con- 
taining the  covenant  Is  delivered,  a  cause 
of  action  for  a  breach  of  such  covenant  arises 
Immediately.  The  existence  of  the  cause  of 
action  for  such  breach,  as  each,  alone  en- 
titles the  purchaser  to  no  more  than  nominal 
damages,  unless  he  has  suffered  greater  dam- 
ages by  paying  the  mortgage.  In  that  event, 
bla  damages  are  the  amount  necessarily  paid 
by  him  to  remove  such  mortgage,  not  exceed- 
ing the  consideration  money.  If  a  valid 
mortgage  exists  ogalnst  the  land,  he  may 
pay  off  snch  mortgage  before  foreclosure  or 
after  foreclosure.  The  existence  of  such 
mortgage  entitles  him  to  his  damages  on  a 
breach  of  the  covenant  whenever  he  pays  off 
the  mortgage.  Section  4982,  Rev.  Codes 
1899.  As  said  in  Delnvergne  v.  Norrls,  7 
Johns.  358,  5  Am.  Dec.  281:  "If  the  plaintiff, 
when  he  sues  on  a  covenant  against  Incum- 
brances, has  extinguished  the  incumbrance, 
be  is  entitled  to  recover  the  price  he  has 
paid  for  It.  But  If  be  has  not  extinguished 
It.  but  it  Is  still  an  outstanding  incumbrance, 
hii  damages  are  bat  nominal  for  he  ought 


not  to  recover  the  value  of  an  Incumbrance 
on  a  contingency  where  he  may  never  be 
disturbed  by  it"  Rawle,  S  149,  says:  "If 
the  title  be  defective,  or  If  an  incumbrance 
exist,  the  purchaser  has  a  right  of  action 
which,  as  such,  Is  not  affected  either  bene- 
ficially or  Injuriously  by  the  purchase  of 
the  paramount  claim.  Such  a  purchase 
merely  affects  the  question  of  damages,  and, 
moreover,  the  question  whether  the  claim  Is 
or  Is  not  asserted,  and,  if  asserted,  to  what 
extent,  has  nothing  to  do  with  the  right  of 
action.  It  Is  sufficient  if  such  claim  exists." 
Jones  on  Law  of  Real  Property  says:  "When, 
at  the  time  of  the  conveyance,  there  Is  an 
outstanding  lien  or  Incumbrance,  the  gran- 
tee need  not  wait  until  lie  la  evicted.  If 
the  grantee  extinguishes  the  incumbrance,  he 
may  recover  the  amount  so  paid.  If  he  baa 
not  extinguished  It,  he  can  recover  only 
nominal  damages."  Section  891.  Mills  v. 
Saunders,  4  Neb.  190;  Warren  v.  Stoddart 
(Idaho)  59  Pac.  540;  Kramer  v.  Carter,  130 
Mass.  604.  The  defendant  was  therefore  en- 
titled to  a  credit  on  his  notes  for  the  sum  of 
$1,250  paid  for  outstanding  title  resulting 
from  the  foreclosure  of  the  mortgages.  It  was 
error  to  direct  a  verdict  for  the  plaintiff  wltti- 
out  allowing  credit  for  this  snm. 

The  judgment  is  reversed,  a  new  trial 
granted,  and  the  cause  remanded  for  further 
proceedings  according  to  law.  All  concur. 


PINE  TREE  LUMBER  CO.  v.  OXTT  OP 
FARGO.» 

(Supreme  Court  of  North  Dakota.  July  21, 

1903.) 

MUNICIPAL  CORPORATIONS— PUBLIC  IMPROVS- 
MBNTS— POWER  TO  CONTRACT— SPECIAL  AS- 
SESSMENTS —  COLLBCTION  —  MISAPPROPRIA- 
TION—ACTION  FOR  DAMAOBS-OBJECl^ON  TO 
EVIDENCE. 

1.  Cities  organized  under  the  general  Incor- 
poration act  are  authorized  to  alter,  extend, 
grade,  pave,  and  imm-ove  streets,  and  to  make 
contracts  therefor.  They  are  authorized  to  pro- 
vide for  the  expense  of  making  such  improve- 
ments by  special  assessments  upon  adjoining 
property,  but  such  cities  are  not  restricted  so 
as  to  require  them  to  contract  for  payment  for 
such  improvementa  only  ont  of  the  particnlar 
fund  realized  from  special  assesnnents. 

2.  There  is  no  charter  restriction  upon  the 
power  of  a  city  to  render  itself  generally  lia- 
ble upon  its  contract  for  special  improvements. 

3.  The  scheme  of  the  statute  is  to  enable  a 
city  to  make  special  improvements  upon  its 
streets,  and  to  reimhnrse  itself  for  the  cost  of 
the  same  tlirongh  special  assessments  of  prop- 
erty abutting  upon  and  benefited  by  the  im- 
provements, to  the  extent  of  assessments  made, 
and  this  without  cost  to  the  general  taxpayer. 

4.  The  city  of  Fargo  contracted  for  ue  pav- 
ing of  Front  street,  and  stipulated  therrin  to 
pay  (or  the  work  by  city  warrants  drawn  on 
account  of  the  contract,  and  thereafter,  In  pay- 
ment, delivered  to  the  contractors,  and  they  ac- 
cepted warrants  directing  the  payment  of  the 
specified  amounts  "ont  of  the  Front  street  pav- 
ing funds  in  the  treasury  not  otherwise  ap- 
propriated for  account  contract  paving  Front 
street."  The  city  imposed  upon  ^tsdf  Jby  ^yich 
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transaction  the  duty  of  making  and  collecting 
the  assessments  for  creating  the  fond  out  of 
which  such  warrants  could  be  paid,  and  of 
paying  such  warrants  without  unaecesaary  de- 
lay; and  a  diversion  of  such  moneys,  when 
collected,  to  any  other  purpose  than  the  payment 
of  the  warrants  drawn  against  the  fund,  was  a 
breach  of  coutract,  for  which  the  city  could  be 
held  liable  iu  damages. 

5.  In  an  action  against  a  city  to  recover 
agaiort  it  generally  because  it  has  diverted 
from  the  purposes  of  its  creation  moneys  real* 
ized  by  assessments  for  a  special  fund  against 
which  plaintifF's  warrants  were  drawn,  it  was 
BUUlcient  for  plaintiff  to  prove  his  warrants, 
and  that  the  special  fund  was  created  by  the 
city;  that  there  was  credited  to  this  fund  an 
amount  sufflcient  to  pay  his  warrants  and  all 
other  warrants  drawn  against  it;  and  that  his 
warrants  were  presented  and  demand  made 
for  payment,  and  that  they'  were  unpaid.  The 
borden  was  then  shifted  to  the  city  to  ahow 
what,  if  any,  of  the  credits  to  the  fund  were 
improperly  made,  or  otherwise  to  overcome  the 
prmut  facie  case  of  diversion  made  by  plaintiff. 

6.  The  presumption  is  that  public  officers  do 
MM  the  law  and  their  duty  require  them. 

.  7.  Where  an  act  is  done  by  a  public  func- 
tionary in  the  discharge  of  official  duty,  which 
can  be  done  only  after  the  performance  of  some 
prior  act.  proof  of  the  later  can-ies  with  it  a 
presumption  of  the  due  performance  of  the 
prior  act,  and  this  though  tJie  prior  act  is  re- 
quired of  the  corporation  of  which  he  is  an 
ofllcer. 

&  Section  2183,  Rev.  Codes  1895,  requiring 
all  moneys  received  on  special  assessments  to 
be  held  by  the  treasurer  as  a  special  fund  to 
be  applied  to  the  payment  of  the  improvement 
for  which  the  asaessment  waa  made,  and  di- 
recting that  such  moneys  shall  be  used  for  no 
other  purpose,  does  not  prevent  a  city,  when  it 
has  advanced  money  to  pay  for  a  special  im- 
provement, to  reimburse  itself  later  out  of  the 
special  improvemeut  fund. 

9.  A  general  objection  to  any  and  all  evi- 
dence under  the  complaint,  on  tiie  ground  that 
it  does  not  state  a  cause  of  action,  without 
pointing  out  any  paiticulars  wherein  the  plead- 
ing is  considered  Insufficient,  will  not  be  con* 
sidered. 

10.  A  motion  for  judgment  notwithstanding 
the  verdict  tests  the  suffiriency  of  the  evidence 
to  sustain  the  verdict  rendered,  and  a  new  trial 
will  not  be  awarded  or  errors  considered  which 
can  only  be  remedied  by  new  trial,  when  the 
moving  party  failed  to  unite  with  his  motion 
for  judgment  non  obstante  a  request  for  the 
alternative  of  a  new  trial. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Cass  County; 
Pollock,  Judge. 

Action  by  the  Pine  Tree  Lumber  Company 
against  the  city  of  Fai-go  to  recover  on  cer- 
tain city  warrants.  PlalntUT  bad  judgment, 
and  defendant  appeals.  Affirmed. 

Action  upon  warrants  (10  In  number)  drawn 
against  city  paving  accounts  by  the  city  of 
Fargo.  Plaintiff  holds  the  warrants  as  trans- 
feree of  the  original  paving  contractors.  The 
city  of  Fargo  in  July  and  August,  1S05,  en- 
tered into  contracts  for  the  paving  of  Front 
street  and  Northern  Pacific  avenue,  in  said 
city.  Each  contract  provided  that  the  pay- 
ment should  be  by  city  warrants  Issued  in 
behalf  of  the  contract,  to  be  accepted  at  par 
Talue.  The  warrants  In  suit,  drawn  under 
the  Front  street  contract,  directed  eacb  Its 
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payment  "ont  of  Front  street  paving  f 
in  the  treasury  not  otberwiae  approprl 
for  account  of  contract  paring  Front  atri 
The  warrant  issued  ag^nat  tbe  Nort 
Padflc  avenue  fnnd  was  In  the  same  f 
except  that  the  name  of  tbe  avenue  is 
stituted  for  that  ot  Front  street  Tbese 
rants  were  issued  and  delivered  in  ti 
ment  of  the  contracts,  and  on  Octobc 
1805.  were  aOTerally  tn^sented  to  the 
treasurer  for  payment,  registered  by  blm, 
Indorsed,  "Not  paid  for  want  of  funds," 
they  are  still  unpaid.  In  pursuance  o: 
duty  under  these  contracts,  the  proper  ofi 
of  appellant  <vened  two  accounts  on 
bookB,  known  as  "Front  Street  Paving 
count"  and  "Northern  Pacific  Avenue  Pa 
Account,"  respectively.  It  Is  admitted 
special  asaeasments  were  made  to  pay 
thAe  Improvements,  that  all  iffoceedlng 
anlred  by  statute  were  duly  and  regni 
taken,  and  that  tbe  assessmoits  were  ; 
time  to  time  collected.  Delinquent  as 
ments  were  certified  to  tbe  proper  authoi 
for  collection,  and  collections  made. 
327.40  was  credited  by  the  city  treasnn 
tbe  Front  street  paving  account  and  tb< 
tal  amount  of  warrants  drawn  against 
account  was  $19,277.44.  Of  this,  91.0' 
represents  the  warrants  In  suit  The  t 
urer's  bo^s  show  a  total  credit  to  Nort 
Pacific  avenue  paving  account  ot  $17,16 
Tbe  total  amount  of  warrants  drawn  ag; 
tills  account  was  $14,365.99.  Of  this, 
represents  the  warrant  in  suit  Of  the 
327.40  credited  to  tbe  Front  street  accc 
94,217.54  shows  upon  the  boc^s  as  "ai 
priated  from  street  and  bridge  fund," 
$2,411.89  as  "transferred  from  North  Bi 
way  fund."  Of  the  total  credit  to  tlie  Ni 
em  Pacific  avenue  paving  account  $3,1^ 
shows  upon  tbe  books  as  "appropriated  1 
street  and  bridge  fund."  On  November 
1805,  the  delinquent  assessments  for 
Front  street  paving  were  certified  to 
county  auditor  for  collection^  and  amoa 
at  that  time  to  $4,029.45.  Of  this  there 
collected  and  remitted  to  the  city  trees 
$3,424.59.  On  November  28,  1895,  the  d 
quent  assessment  roll  for  Northern  Fa 
avenue  was  certified  to  the  county  ajk 
for  collection.  The  amount  of  unpaid  as 
mentb  for  this  fund  at  that  time  was 
560.17,  and  thereafter  there  was  collected 
remitted  to  the  idty  treasurer,  with  accu 
lated  penaltlra  and  Interest,  the  nun  of 
206.45.  At  the  time  of  the  trial  there 
:f219.17  to  tbe  Northern  Pacific  avenue  i 
ing  account,  and  there  was  no  money  in 
Front  street  paving  account  No  part  of 
toterest  or  poialty  upon  these  assessm 
was  credited  to  tiie  special  accounts, 
the  city  officers  credited  all  the  penal^ 
interest  collected  into  the  general  fund, 
the  complaint  each  warrant  la  the  sut 
of  a  separate  cauap  of  action,  but  a  ajnn 
of  onei3)^^|etf^}^@^|l^e8  tendered 
to  all,  because  of  the  sfiUUarity  hi  the  i 
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of  avMment  It  alleges  the  Incorporatloa 
of  the  plaintiff  nnd  defeudant;  the  Issuance 
and  deliver}-  of  the  described  warrant  pur- 
snaut  to  tha  contract  referred  to  made  with 
McDoiiuId  &  O'Xell;  the  presentutlon  for 
payment;  Its  registration;  that  It  was  in- 
dorsed, "Xot  paid  for  want  of  fands;"  Its 
sale  and  transfer  to  plalntifT;  that  It  has 
not  been  paid;  and  that  the  paving  fund  has 
not  been  otherwise  npproprlated— and  con- 
cludes as  follows:  "Plaintiff  further  alteges, 
upon  Information  and  belief,  that  the  defend- 
ant, for  the  purpose  of  paying  said  warrant, 
tmdertuok,  promised,  and  agreed  with  the 
«id  McDonald  &  O'Neil,  and  their  assigns, 
at  the  time  of  Issolng  said  warmnts,  to  cause 
thp  amoont  of  money  necessary  to  pay  said 
warrants  to  be  assessed,  levied,  and-  collected 
as  a  special  tax  upon  the  abutting  real  prop- 
erty benefited  by  said  paving  contract,  and 
the  paving  luld  thereunder,  and  that  there- 
after the  defendant  caused  such  special  tax 
to  be  levied  and  assessed,  and  that  defendant 
collected  therefrom,  for  the  Front  street  pav- 
ing funds  aforesaid,  an  amount  of  money  suf- 
flclent  to  pay  all  the  warrants  Issued  on  such 
funds,  wltb  Interest  tbereon.  Including  the 
warrant  hereinbefore  described,  and  that 
such  money  applicable  to  the  payment  of 
such  warrants  Is  now  In  socb  funds,  and 
that  If  sufficient  of  said  money  so  collected 
and  applicable  for  the  payment  of  such  war- 
rants is  not  In  such  funds,  It  is  because  It 
has  been  wrongfully  and  unlawfully  diverted 
tberefrom  and  misapplied  by  the  defendant, 
without  the  knowledge  or  consent  of  the 
plaintiff,  or  any  other  of  the  owners  of  said 
warrunt  or  warrants;  that,  If  any  portion  of 
the  siuount  so  levied  and  assessed  remains 
UDL-oUected,  it  is  because  of  the  negligence 
of  the  defendant  d^,  and  without  the  knowl- 
edge of,  or  fault  on  tbe  part  of,  the  plaintiff, 
or  any  of  the  prior  owners  of  such  wairant 
or  warrants."  The  plaintiff  prays  a  money 
Jadgooent  for  the  face  of  the  warrant  and 
interest  Tbe  answer  is  a  general  denial. 
At  the  conclusion  of  the  testimony  each  par- 
ty moved  fttr  a  dhrected  verdict  Plaintiff's 
mntloQ  was  granted,  and  a  verdict  directed 
for  the  full  amount  claimed.  Defendant's 
motion  for  Judgment  notwithstanding  the  ver- 
dict was  denied.  Judgment  was  entered  for 
plaintiff,  and  defendant  appeals. 

U.  A.  Hltdreth,  for  appellant.  Benton, 
Ixivell  &  Holt  for  respondent. 

CiOGHBANE,  J.  (after  stating  the  facts). 
Respondent's  theory  of  his  right  to  a  recov- 
ery appears  from  the  sectioli  of  his  complaint 
above  qooted—ln  effect,  that  the  city  has  re- 
ceived Into  each  of  these  special  funds  an 
amount  sufficient  to  pay  all  warrants  Issued 
agalnat  them,  resi)ectlvely,  Including  the  ones 
in  suit;  that.  If  it  has  not  funds  In  the  ac- 
counts. It  bus  misappropriated  them,  leaving 
plaintiff  without  remedy  other  than  this  to 
recover  against  the  city  generally. 


The  paving  of  Ita  streets  was  a  municipal 
improvement  contracted  for  by  tbe  city,  and, 
when  completed,  of  general  utility,  ljnle«a 
there  is  something  in  the  general  Incorpora- 
tion act  or  general  statutes  whlcb  otherwise 
directs,  or  by  necessary  imj>llcatlon  limits 
the  right  of  a  city  to  become  generally  liable 
upon  its  contracts  for  this  class  of  improve- 
ments, or  something  In  tbe  contract  with 
the  city  by  which  the  claimant  Is  limited  In 
his  recovery  to  tbe  special  funds  to  be  rais- 
ed from  the  assessment  of  abutting  property, 
we  can  see  no  reason  why  the  city  cannot 
be  held  generally  liable  for  debts  it  has  thus 
contracted.  The  city  council,  at  the  time  this 
Indebtedness  was  Incurred,  had  power  to  al- 
ter, extend,  grade,  pave,  and  improve  streets 
(subdivlslou  7,  S  2148,  Bev.  Codes  1895)  to 
make  contracts  therefor,  and  to  provide  for 
paying  the  expense  thereof.  Argentl  v.  City, 
16  Gal.  203.  It  was  authorized  to  contract 
for  the  payment  of  such  Improvements  out 
of  tbe  general  funds  of  tbe  city.  Soule  v. 
City  (Wash.)  33  Pac.  384.  1080;  Stephens  v. 
City  (Wash.)  39  Pac.  266;  Clark  v.  City,  19 
Iowa,  221,  87  Am.  Dec.  423.  In  such  event, 
It  was  required  to  make  an  appropriation  for 
the  expense  of  the  same  before  entering  into 
a  contract  therefor.  Sections  2262-2264,  Rev. 
Codes  1895;  Engstad  v.  Dlnnle,  8  N.  D.  1, 
76  N.  W.  292;  Roberts  v.  Fargo,  10  N.  D. 
231,  86  N.  W.  726;  City  of  Fargo  v.  Keeney 
(N.  D.)  92  N.  W.  836.  It  was  also  author- 
ized to  provide  for  the  expense  of  making 
such  improvements  by  special  assessments 
upon  adjoining  property  or  property  benefited 
thereby.  Section  2265;  Rev.  Codes  1895.  And 
tbls  method  of  defraying  the  expense  of  pav- 
ing Front  street  and  Northern  Pacific  avenue 
was  puraued  by  the  city. 

No  question  is  raised  in  this  case  as  to 
the  I^Uty  Qf  the  proceedings  leading  up  to 
and  including  tbe  assessments  of  tbe  adjoin- 
ing property,  or  for  the  collection  of  the  spe- 
cial assessments.  On  the  contrary,  it  is  ex- 
pressly admitted  by  counsel  t<x  the  appel- 
lant that  there  was  ample  power  in  tbe  city 
to  make  the  assessments,  that  they  were 
In  fact  made  and  collected  from  time  to  time, 
that  delinquent  assessments  were  certified  to 
tbe  proper  authorities  tor  collection,  and  that 
collections  were  diligently  made.  The  case 
was  presented  on  both  sides  upon  tbe  theory 
that  tbe  statutory  requirements  as  to  tbe 
making  of  tbe  Improvements,  through  the  In- 
strumentality of  special  assessments  of  ben- 
efited property,  have  been  In  all  respects 
complied  wltb,  down  to  the  time  tbls  suit 
was  commenced. 

The  following  summary  of  the  sections  of 
tbe  general  Incorporation  act  so  far  as  ap- 
plicable, win  make  manifest  the  basis  of 
contention  in  this  case,  and  the  reasons  for 
their  solution.  Reference  is  made  In  each 
instance  to  the  Revised  Codes  of  1805.  Pow- 
er to  make  assessments  for  local  improve- 
ments on  property  adJolnlng'^nsJ^ffltlEHIed 
thereby  la  vested  10^^^^ 
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power  to  collect  the  same,  and  to  fix,  deter- 
mine, aud  collect  penalties  for  uonpayment 
of  any  special  assessment  and  taxes.  Section 
2205,  Rer.  Codes  1895.  Wben  tbe  council 
deemed  It  necessary  to  grade,  pave,  or  other- 
wise Improve  any  street  wltbln  tlie  city  lim- 
its, for  which  a  special  assessment  was  to  be 
levied,  It  was  required,  by  resolution,  to  de- 
clare such  work  necessary  to  be  done,  and 
to  cause  such  resolution  to  be  published  in 
tbe  official  newspaper  of  tbe  city  once  a 
week  for  four  consectitive  weeks,  and.  In  the 
absence  of  a  written  protest  by  a  majority 
of  the  property  owners  affected,  the  city 
coancU  "shall  have  power  to  cause  such  Im- 
proTement  to  be  made  and  to  contract  there- 
for, and  to  levy  and  collect  tbe  assessment 
as  hereinafter  provided,  and  all  work  done 
under  this  section  shall  be  let  by  contract 
to  the  lowest  responsible  bidder  therefor." 
Section  2279,  Rev.  Codes  1895.  By  section 
2280  It  Is  provided  that  when  the  work  has 
been  determined  upon,  and  the  contract  let, 
tlie  city  engineer  shall  calculate  the  amount 
of  the  assessment  for  each  lot  or  parcel  of 
ground  abutting  or  bounding  upon  such  Im- 
provement;  and  In  making  his  estimate  he 
was  required  to  divide  tbe  entire  cost  of  the 
Improremeut  by  the  number  of  feet  frontinj; 
or  abutting  upon  the  same,  the  quotient  to 
be  tbe  sum  to  be  assessed  per  front  foot  so 
abutting.  It  provides  for  the  flUng  and  ap- 
proval of  such  estimate,  and  for  tbe  giving 
of  notice  and  time  and  place  of  its  approval. 
Section  2288  required  an  assessment  roll  to 
be  made  np,  and  prescribed  what  it  should 
contain— this  to  be  filed  with  the  city  treas- 
urer—and required  the  dty  treasurer  to  pub 
lisfa  this  list  for  three  weeks,  with  a  notice 
that  the  assessments  would  become  delin- 
quent if  not  paid  within  30  days  after  tbe 
date  of  the  lirst  publication,  and  that  a  pen- 
alty <rf  10  per  cent  would  be  added  thereto 
after  tbey  became  delinquent.  By  section 
2287  It  was  provided  that  all  assessments 
should  draw  interest  after  delinquency  at  the 
same  rate  as  general  taxes  under  the  laws 
of  the  state,  and  it  required  the  city  treas- 
urer to  collect  the  assessments  by  distraint 
of  personal  property,  or.  If  it  could  not  be 
made  by  distress,  then  by  sale  of  tbe  real 
property  assessed.  Sections  2295  to  2302  pro- 
vided for  time,  place,  and  manner  of  selling 
tbe  property  assessed  for  delinquent  special 
taxes,  the  redemption  from  such  sales,  and 
the  giving  of  deed  when  not  redeemed.  Sec- 
tions 2308  to  2310  gave  tbe  city  council  power 
to  issue  bonds  of  the  city,  to  be  known  as 
"Internal  Improvement  Bonds,"  the  proceeds 
from  the  sale  of  the  bonds  to  be  kept  as  a 
special  fund,  separate  from  other  funds  of 
the  city,  aud  to  be  used  exclusively  for  the 
payment  for  work  done  and  material  fur- 
nished iu  the  making  of  the  special  improve- 
ment, and  provided  that  no  more  of  the  fund 
should  be  used  than  the  amount  of  the  spe- 
cial assessment,  and  that  all  assessments, 
jienaltles,  and  interest  should  be  credited  to 


the  fund  as  fast  as  collected,  and  shoul 
main  a  part  of  the  same.  It  was  pro 
by  section  2311  that  all  contracts  and  I 
of  the  city,  under  these  sections  of  tbe 
ute,  should  be  signed  by  tbe  mayor  and 
terslgned  by  tlie  auditor,  with  the  seal  o 
city  affixed. 

As  between  the  city  and  the  parties 
whom  it  contracted  to  furnish  the  labcM 
material  and  to  pave  Its  streets,  the 
had  power  to  render  itself  generally  1 
notwithstanding  the  cost  of  the  improve 
was  to  fall  ultimately  upon  the  owne 
abutting  property.  The  scheme  of  the 
ute  was  to  enable  the  city  to  make  th 
provements  enumerated  in  tbe  statute, 
to  reimburse  itself  for  the  costs  of  the 
through  special  assessments  of  property 
ting  upon,  and  theoretically,  at  least,  be 
ed,  to  the  extent  of  tbe  assessments,  b. 
Improvements  made.  This  scheme.  If 
fully  carried  out,  would  avoid  complici 
as  to  constitutional  debt  limits,  and  pli 
within  the  power  of  the  dty  to  collec 
assessments  In  time  to  meet  Its  contra) 
ligations  within  the  time  agreed,  and  w1 
borrowing  from  its  general  funds.  Th 
billty  of  the  property  holders  for  thei 
sessments  is  to  the  city  excluatvely. 
assussmeuts  are  levied  and  collected  h, 
city,  and  the  money,  when  collected,  i 
into  the  city  treasury.  The  contractor  1 
in  privity  with  tbe  property  owners, 
has  DO  means  of  enforcing  collection  a) 
them.  He  looks  alone  to  tlic  city.  Th 
nothing  in  the  statute  wtdch  Imposes 
tbe  person  to  nbom  the  contract  Is  I 
l<ave  the  streets  the  requirement  to 
alone  to  the  proceeds  of  tbe  special  a 
ments  for  bis  pay,  or  limiting  his  tec 
to  tbe  funds  realized  therefrom.  On  tbi 
trary,  the  fact  that  tbe  city  may  bon 
the  payment  of  the  indebtedness,  the  1 
not  to  exceed  In  amoimt  tlie  a^rr'ega 
tbe  special  assessment,  and  the  funds  re; 
from  the  assessmonts,  including  prln 
penalties,  and  interest,  to  be  kept  In  t 
dal  fund  for  their  retirement,  shows 
as  to  tbe  contractor,  the  dty  may  r 
Itself  generally  liable,  all  the  time  la 
to  tbe  special  fund  for  its  indemnity, 
has  been  tlie  construction  of  charters  o 
same  general  phraseology  and  porposi 
Meech  v.  City.  29  N.  Y.  212,  it  was 
that  where  a  municipal  corporation  wa 
{lowered  to  make  a  public  Improvemen 
expense  of  which  was  to  be  borne,  m 
the  whole  dty,  but  by  the  real  estate  oi 
benefited  by  it,  tbe  corporation  to  di 
work,  and  the  ^cpense  thereof  to  be 
mately  assessed  upon  the  property  ben< 
the  corporation,  by  its  proper  officers, 
either  do  the  work  Itself,  or  contract  ft 
lug  it  In  the  case  of  a  contract,  whei 
work  was  performed,  tbe  contractor 
look  to  the  dty  alone  for  payment;  an 
corporation,  l£/ihe^cqntiia^  price  was 
from  ^  i^kHtFAdjolS^  zelmbonw 
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tod  such  fODd  out  of  tbe  aBsessments  made. 
In  Gumming  v.  Brooklyn,  H  Paige,  598— 4n 
■ction  in  equity  to  recover  the  contract  price 
tor  grading  the  streets— It  was  adjudged  that 
the  city,  having  the  general  power  of  a  cor- 
poration, was  competent  to  enter  into  a  con- 
tract with  tbe  complainants  to  grade  the 
street,  and  to  pay  them  for  bo  doing.  'I'he 
ciiarter  gave  general  authority  to  the  corn- 
moo  council  to  cause  the  streets  to  be  graded 
and  paved,  and  there  was  nothing  In  the 
charter  which  prolilblted  tbe  corporation 
from  entering  Into  general  contracts  for  the 
making  of  such  Improvements.  The  court 
said;  "It  Is  true  that  the  section  of  tbe  char- 
ter which  authorized  these  Improvements  to 
be  made  directs  the  expense  thereof  to  be 
assessed  upon  the  owners  and  occupants  of 
the  lands  and  premises  ben^ted  thereby,  in 
proportion  to  the  amount  of  sncb  benefit. 
Tbe  assessment  of  tbe  expense  as  a  local 
tax  Is  not  bowerer,  a  restriction  upmi  the 
power  of  the  corporation,  so  as  to  require 
It  to  contract  only  for  payments  out  of  that 
particular  fund.  But  this  local  tax  Is  a  fund 
whleb  has  been  provided  by  the  Legislature 
to  n;imbaTBe  the  corporation  for  the  expense 
of  an  improvement  which  it  has  either  paid 
or  hec<HDe  liable  to  pay.  And  If  the  corpo- 
ration, Tohmtarlly  by  compulsion,  pays 
8Dcli  expenses  ont  of  its  general  fund,  any 
citizen  who  pays  taxes  may  apply  to  the 
proper  trlbDnal  to  compel  the  corporation  to 
cause  tbe  general  fund  to  be  reimbursed  by 
an  assessment  and  collection  of  the  expense 
of  snrb  Improvement  from  the  owners  of  the 
prtM)crty  benefited,  or  out  of  tbe  property  It- 
self, as  authorized  and  directed  by  the  char- 
ter." In  Hitchcock  t.  OaWeston.  96  U.  S. 
3U.  24  L.  Ed.  on.  tbe  dty  conncll.  by  Its 
phartcr,  was  given  power  to  grade,  pave,  and 
improve  streets,  the  cost  to  be  defrayed  by 
the  owners  of  lots  fronting  on  the  Improve- 
meoL  The  court  said:  *^he  city  Is  anthor- 
ixed  to  construct  ddewaiks,  and,  thongh  the 
cost  of  constmction  Is  to  be  defrayed  by  the 
abutting  lot  owners,  the  city  Is  to  collect 
from  them  the  cost.  •  •  •  The  resort  to 
tbe  lot  owners  la  to  be  after  the  work  has 
been  done,  after  tbe  expense  has  been  incur- 
red, and  It  Is  to  be  for  the  reimbursement 
of  the  city."  In  Heller  t.  City  (Kan.)  48 
Pac.  842.  the  power  to  plant  shade  trees 
upon  the  streets  was  expressly  given,  and 
It  was  prorided  that  assessments  should  be 
levied  against  abntting  ;Ht>perty  to  pay  for 
rach  Improvements.  It  was  held,  however, 
tbat  the  city  was  primarily  liable  to  those 
with  whom  it  contracted  to  make  them,  re- 
imbursing Itself  later  by  a  special  assess- 
raent  against  the  abntting  property.  The 
■ame  court,  In  City  v.  Trigg,  47  Pac.  524, 
tiM>d  the  following  language:  "While  the 
statute  provides  for  assessing  the  cost  of  tbe 
Intprovenaent  against  the  property  benefited, 
the  dty  la  not  limited  to  that  metbod  of  mak- 
ing paymnit.  It  has  been  determined  that 
tUs  provWon  reqtdrlng  an  assessment  to  be 


made  for  the  tmprorcments  relates  to  the  ul- 
tlmntc  liability  therefor,  and  Is  for  the  pur- 
pose of  raising  a  fnnd  to  reimburse  the  dty 
for  the  amount  paid  for  such  Improvements." 

The  cases  cited  to  support  these  conda- 
sions  disclose  a  harmony  of  judldal  senti- 
ment upon  this  point,  viz.,  that  the  dty  had 
power  to  render  itself  generally  liable  upon 
its  contrad  for  paving  its  streets.  Olark  v. 
Des  Moines,  19  Iowa,  221,  87  Am.  Dec.  43A; 
City  v.  Leu  (Kan.)  29  Pac.  467;  City  v. 
Leatherman  (Ky.)  36  B.  W.  625;  Fisher  v. 
City,  44  Mo.  482;  Barber,  etc.,  Paving  C!o. 
V.  City,  72  Fed.  336,  19  O.  O.  A.  139;  Barber, 
etc..  Paving  Co.  v.  CTty,  64  Fed.  283,  12  G. 
C.  A.  100,  29  L.  R.  A.  401;  Northern  Pacific 
L.  &  M.  Co.  V.  City,  14  Or.  3,  12  Pac.  4; 
Commerdal  Nat.  Bank  v.  City,  24  Or.  188, 
33  Pac.  532,  41  Am.  St  Rep.  854;  Dlstrld 
of  Columbia  v.  Lyon,  161  U.  S.  200,  16  Sup. 
Ct.  450,  40  L.  Bd.  670;  Cole  v.  City  (La.) 
6  South.  688;  State  v.  Commissioners,  37 
Ohio  St  630;  Ft.  Dodge,  etc.,  Co.  T.  Ft 
Dodge  (Iowa)  89  N.  W.  10. 

It  Is  urged  that  the  dty  could  not  make 
a  contract  which  would  impose,  under  any 
contingency,  tbe  payment  of  money  from  its 
treasury,  realized  from  general  taxation,  un- 
less such  expenditure  was  first  provided  for 
In  tbe  annual  appropriation  bill;  that,  if  the 
dty  could  render  Itself  generally  liable  upon 
a  contract  for  paving,  It  could  only  do  so 
after  making  the  preliminary  n^roprlatlon. 
Tbe  city  as  we  bave  seen.  Is  provided  with 
tbe  means  of  fully  protecting  itself  against 
expense  In  the  making  of  special  improve- 
ments. Any  payments  made  npon  Its  con- 
tracts for  paving  should  be  paid  for  out  of 
the  funds  realized  from  the  special  assess- 
ments; and,  If  the  city  exerdse  tbe  powers 
given  It,  the  general  taxpayer  cannot  be  bur- 
dened at  all  with  the  cost  of  the  improve- 
ment. If,  however,  the  dty  council  fails  to 
take  advantage  of  the  means  provided  to 
realize  npon  spedal  assessments  tbe  cost  of 
tbe  improvement  as  between  the  dty  it  rep- 
resents and  the  contractor,  the  conseqnences 
of  the  neglect  should  fall  npon  tbe  dty.  At 
tbe  time  of  making  the  contract  tx  paving. 
It  was  not  contemplated  that  tbe  expense 
would  be  paid  ont  of  the  general  revmuea 
of  the  dty.  This  was  not  an  expense  or  lia- 
bility of  the  corporation,  within  the  mean- 
ing of  section  2262,  Rev.  Codes  1895,  which 
had  to  be  provided  for  In  the  annual  appro- 
priation bill,  or  to  be  defrayed  therefrom. 
This  Is  made  apparent  by  tbe  exception  In 
tbe  concluding  sentence  of  sedlon  2264,  Rev. 
Codes  1S95,  which  section  reads:  "No  con- 
trad  ^all  be  made  by  tbe  city  council  and 
no  expense  shall  be  incurred  by  any  officers 
or  departments  of  tbe  corporation,  whether 
the  oliject  of  the  expenditures  shall  bave 
been  ordered  by  tbe  dty  council  or  not,  un- 
less ail  appropriation  shall  have  been  pre- 
viously made  concerning  such  expense,  ex- 
c^t  as  herein  otberwlse  enres^ 
Following  this  exceptk&^it^ti(e 


362 


86  NORTHWB8TBRN  BBPORTBR. 


(N.D. 


Tldiug  for  local  Improvempnts  and  contracta 
therefor,  and  special  assessments  for  tbelr 
cost,  the  substance  of  the  pertinent  portions 
of '  which  are  hereinbefore  quoted.  In  the 
language  of  Judge  Sanborn :  "The  conclnslon 
la  Irrosislbly  forced  upon  our  minds  by  this 
reTlew  of  the  proTlsIons  of  tlila  charter  that 
this  and  like  contracts  for  grading  and  pav- 
ing streets  that  were  not  a  part  of  the  cur- 
rent expenses  of  the  city,  and  were  not  to 
be  paid  for  by  the  general  tax  levy,  but 
through  the  expenditure  of  the  funds  author- 
ized to  be  raised  by  special  assessment,  are 
expressly  excepted  from  the  restrictions  and 
prohibitions  of  [section  2264]  by  the  last 
claoae  of  that  section."  Barber  Asphalt  Pav- 
]I«  Co.  T.  City,  19  O.  C.  A.  147,  72  Fed.  344. 
We  conclude  that  the  city  had  power  to  ren- 
der Itself  generally  liable  upon  its  contract 
for  paving. 

The  city.  In  this  case,  did  not  take  advan- 
tage of  sections  2308  to  2310,  Rev.  Codes 
IStti,  and  did  not  issue  Internal  Improvement 
bonds,  but,  on  the  contrary,  Issued  to  the 
contractors.  In  payment  for  their  work  and 
material,  warrants  In  the  form  of  the  ones 
In  suit;  and  It  is  now  Insisted  that,  by  the 
acceptance  of  these  warrants  In  payment,  the 
contractors  and  their  transferees  assented 
that  all  right  of  recovery  thereon  should  be, 
and  that  It  Is,  limited  to  the  funds  named 
In  the  particular  warrants,  and  against  which 
tliey  were  drawn,  and  that  plalutlCf  can  only 
recover  by  showing  money  in  these  funds 
realized  from  special  assessments  not  other- 
wise appropriated.  The  stipulation  In  the 
contract  "that  all  payments  made  by  the 
party  of  the  second  part  shall  be  made  by 
city  warrants  to  be  issued  on  behalf  of  this 
contract  and  shall  be  accepted  by  the  par- 
ties of  the  first  part  at  par  value"  In  no  way 
binds  the  contractors  to  look  exclusively  to 
a  fund  realized  from  special  assessments  for 
their  pay.  The  stipulation  to  take  city  war^ 
rants  at  par  would  Indicate,  at  most,  that 
there  might  be  some  delay  In  realizing  upon 
them.  When  the  warranto  were  accepted  by 
the  contractors,  directing  payment  out  of 
Front  street  paving  funds  In  the  treasury  not 
otherwise  apiuroprlated,  for  account  contract 
)>aving  Front  street,  and  similar  orders  for 
their  work  on  Northern  Pacific  avenue, 
drawn  on  Northern  Pacific  avenue  paving 
funds,  they  had  a  right  to  assume  that  the 
reference  In  the  warrants  to  particular  funds 
was  for  the  convenience  of  the  officers  hand- 
ling the  fundp  and  keeping  account  thereof, 
and  not  as  varying  or  limiting  the  city's  lia- 
bility upon  its  contract  with  them.  Clark  v. 
City,  19  Iowa,  222,  87  Am.  Dec.  423.  The 
city  bad  received  full  perfoimauce  of  the  con- 
tract, and  was  enjoying  the  fruits  of  It,  and 
could  not  claim  at  such  time  that  the  ac- 
ceptance of  tiie  warrants  constituted  a  new 
contract,  or  relieved  It  from  any  antecedent 
liability  It  bad  subjected  Itself  to.  The  con- 
tractors had  knowledge  of  the  statute  au- 
thorizing special  assessments,  and,  doubtless, 


in  accepting  the  warrants  drawn  In  this  form, 
sought  to  obtain  the  added  assurance  of  pay- 
ment which  an  assignment  of  thus  fund 
would  give. 

We  will  assume,  for  the  purposes  of  this 
case,  that  the  contract  for  paving,  and  the 
language  of  the  city  warrants  delivered  in 
fulfillment  of  it,  were  understood  by  the  par- 
ties, and  were  intended  to  postpone  the  re- 
demption of  the  warrants  until  the  special 
assessments  could  be  made  and  collected. 
It  follows  from  this  assumption  that  the  Issu- 
ance and  delivery  of  the  warrants  operated 
as  an  assignment  of  so  much  of  these  funds 
as  was  necessary  to  retire  them.  Swanson 
V.  City  (Iowa)  91  N.  W.  1052,  59  L.  R.  A. 
620;  Ft.  Dodge,  etc.,  Co.  v.  City  (Iowa)  89 
N.  W.  11.  Immediately  and  as  fast  as  mtm- 
eys  were  covered  Into  the  particular  fond* 
from  these  special  assessments,  the  warrant 
holders  became  entitled  to  them,  in  the  or- 
der of  the  presentation  of  the  warrants,  and 
until  the  moneys  were  In  fact  paid  out  In 
retirement  of  the  warrants  the  city  held  them 
as  trustee  for  the  warrant  bolder.  The  con- 
tractors, by  accepting  warrants  payable  out 
of  these  special  fund&,  had  a  right  to  rely 
upon  the  city's  performing  with  all  expedi- 
tion the  acts  necessary  to  create  the  fund  out 
of  which  the  warrants  would  be  retired.  The 
contract  duty  of  the  dty,  under  the  con- 
struction we  have  assumed,  was  not  only  to 
make  proper  assessments,  but  to  pat  in  op- 
eration the  proper  machinery  to  collect  these 
assessments,  and  to  see  tliat  the  money  was 
actually  collected  within  a  reasonable  time 
after  the  Issuance  of  the  warrants;  that  sndi 
moneys,  when  collected,  should  be  held  in 
the  special  funds,  and  paid  out  only  upon 
the  warrants  issued  against  these  funds;  and 
tiiat  the  moneys .  would  not  be  diverted  to 
any  otber  purpose.  Commercial  Nat.  Bank 
V.  Portland  (Or.)  83  Pac.  532;  Northern  Pa- 
cific, etc.,  Co.  V.  Portland  (Or.)  12  Pac.  4; 
Rellly  V.  City,  112  N.  T.  42,  19  N.  E.  508; 
Cummlng  v.  Mayor,  11  Paige,  596;  Barber  t. 
City.  64  Fed.  283,  12  a  C.  A.  100,  29  L.  R. 
A.  401;  Alleu  V.  City  (Iowa)  77  N.  W.  332, 
639.  If  this  duty  had  been  fully  performed 
by  the  city,  this  action  never  would  have 
been  commenced  or  made  necessary. 

As  to  the  $500  warrant  in  suit,  drawn 
against  the  Northern  Padflc  avenue  paving 
account,  the  evidence  shows  that  the  city 
did  not  fulfill  its  obligations  hereinbefore 
pointed  out  It  was  stipulated  that  all  pro- 
ceedings for  the  Impodtion  of  special  assess- 
ments for  Northern  ^dflc  Avenue  Paving 
w«re  regularly  taken.  The  contract  for  pav- 
ing was  entered  into  before  the  cost  was 
apportioned  against  the  properties.  Section 
2280,  Rev.  Codes  1895.  The  assessment  was 
for  a  sum  sufficient  to  pay  all  warrania  is- 
sued under  the  contract,  and  all  other  costa 
of  the  improvements.  The  evidence  discloses 
that  on  November  29,  1895.  the  assessments 
nnpald  amounted  to  $2,^.17.  These  were 
certified  to  the  gupitg  tj^igit@(i)g  [^Uectlon. 
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This  amonnt,  with  penalty  and  Interest,  was 
collected,  and  there  was  remitted  to  the  city 
tFMsnrer  ^,206.45.  There  was  but  $219.17 
in  this  fund  when  suit  was  comiQenced.  This 
sbuws  a  dlTerslon  of  this  fund  by  the  city, 
nad,  as  to  the  warrant  lu  suit,  to  hold  that 
tbe  city  is  not  liable  would  be  equivalent 
to  saying  tliat  It  could  Tlolate  its  contract 
^ith  impunity,  and  at  tbe  same  time  retain 
its  fruits.  Such  Is  not  the  law.  Substan- 
tially the  snme  condition  Is  shown  as  to  the 
Fnmt  street  paving  account  On  November 
26.  1805,  the  delinquent  assesBments  certified 
to  tbe  county  auditor  amounted  to  f4,029.45. 
All  the  balance  of  these  assessments  must 
have  been  paid  before  that  time.  Of  this 
there  was  collected  and  remitted  to  the  dty 
treasurer  93,424.59.  The  date  of  this  remit- 
tance Is  not  shown.  The  small  balance  of 
this  fund  uncollected  should  have  been  re'ial- 
ized  by  a  sale  of  the  propolieB  against  which 
the  assessment  was  made,  and  this  within 
a  year  after  delinquency  Section  2295,  Rev. 
Codes  18%.  U  any  portion  of  these  assess- 
ments remained  unpaid,  this  fact  and  tbe 
amount  uncollected  could  have  been  shown, 
and  by  the  defendant  dty.  The  evidence 
sod  appellant's  admissions  disclose  that  the 
doty  to  collect  had  been  Imposed  upon  and 
undertaken  by  tbe  city,  and  the  presumption, 
if  any  arises  from  such  showing,  Is  that  the 
duty  has  been  performed.  Subdivision  15,  i 
57130,  Rer.  Codes  1809;  22  Am.  &  Eng.  Enc. 
Uw,  1267. 

But  the  proofs  do  not  stop  here.  It  ap- 
pears tbut  the  treasurer  credited  into  the 
Front  street  paving  account  and  the  Northern 
Pacific  avenue  paving  acconntv  respectively, 
tbe  sums  realized  from  the  special  assess- 
ments. The  assessments  payable  into  each 
account  were  required  to  be,  and  In  fact  were, 
la  amonnts  suflSdent  to  pay  all  warrants  Is- 
sued against  tbe  fond  to  be  created  by  them. 
The  officer  having  custody  of  the  city's  mon- 
«y,  and  upon  whom  rested  the  duty  of  keep- 
ing these  accounts,  disclosed  a  credit  In  each 
of  them  of  an  amount  more  than  sutDdent  to 
pay  all  warrants  drawn  against  them,  Includ- 
ing the  ones  in  suit.  These  credits  are  not 
oat  of  proportion  to  the  gross  amount  of  the 
vpecial  assessments;  The  presumption  la  that 
tbe  treasurer  performed  bis  legal  duty,  and 
credited  into  these  accounts  moneys  inrima- 
rily  recdved  In  payment  or  satisfaction  of 
the  assessments  made  for  the  benefit  of  these 
fnnda.  Delan<^  v.  Schuette  CWls.)  5  N.  W. 
796;  Noflre  t.  United  States,  164  U.  S.  657, 17 
Stip.  Ct  212,  41  Lw  Ed.  iOSS;  U.  S.  Bank  v. 
Dandridge.  U^Mieat.  64,  6  L.  Ed.  532;  Ran- 
Un  V.  Hoyt.  4  How.  324, 11  h.  Ed.  996;  Huey 
T.  Van  Wte,  23  Wis.  613;  Floyd  t.  Day,  19 
InL  450. 

When  plaintiff  bad  gone  thus  far  with  its 
pnwfs,  and  shown  that  each  of  the  funds 
against  wUch  the  warrants  In  suit  vren 
drawn  had  been  credited  with  a  sum  suffl- 
dat  with  which  to  pay  its  warrants  and  all 
others  drawn  against  the  funds,  respectively. 


a  prima  facie  case  vres  made  out.  Hock- 
aday  v.  Commissioners  (Colo.  App.)  29  Pac. 
290.  Tbe  plaintiff  became  Immediately  enti- 
tled to  the  moneys  assigned  to  blm  by  the 
warrants,  and  the  city  had  no  right  to  divert 
them  elsewhere  or  to  any  other  purpose.  The 
evidence  that  there  was  no  money  in  either 
fund,  excepting  f219.17  In  the  Northern  Pa* 
clflc  avenue  account,  showed  a  diversion  of 
the  money  In  said  accounts  from  tbe  purposes 
of  their  creation,  and  a  ccmverslon  of  plain- 
tiff's money  la  violation  of  trust,  rendering 
the  city  liable.  Potter  v.  City  (Wash.)  56 
Fac.  394;  Hockaday  v.  Commissioners  (Colo. 
App.)  29  Pac.  201;  City  v.  Leu  (Kan.)  20 
Pac.  467;  Commercial  Nat  Bank  v.  City 
(Or.)  S3  Pae.  532;  Frush  v.  City,  6  Or.  281; 
Northern  Pacific  Lumber  Co.  v.  City  (Or.)  12 
Pac  4;  Valteau  v.  Newton  Co.,  72  Mo.  603; 
Id.,  81  Mo.  591;  Chaffee  v.  Granger,  6  Mich. 
51;  Lansing  v.  Van  Oorder,  24  Mich.  456; 
Eiiert  V.  Oshkosh,  14  Wis.  637;  Hobl  T. 
Town,  33  Wis.  324;  21  Am.  &  Eng.  Enc.  L. 
28.  The  case  is  analogous  to  those  where  a 
city  had  agreed  to  pay  out  of  a  fund  to  be 
raised  by  special  assessment,  and  then,  by 
negligence  of  its  officers  or  some  defect  in 
legislation,  the  fund  was  not  realized  after 
the  had  reaped  the  benefit  of  Its  con- 
tract and  obtained  the  Improvement  contract- 
ed for.  Rellly  t.  City,  112  N.  Y.  80,  19  N.  E. 
008;  Ft  Dodge,  etc.,  Go.  v.  Olty  (Iowa)  80  N. 
W.  7,  11;  Stevens  t.  City  (Wash.)  39  Pac. 
266;  Denny  t.  City,  7B  Fed.  720,  25  0.  a  A. 
164;  Stevens  t.  City  (Wash.)  44  Pac.  541; 
McEwan  v.  City  (Wash.)  47  Fac.  433;  Elde- 
miUer  v.  City  (Wash.)  44  Fac.  8/7;  Gumming 
T.  Brooklyn.  11  Paige,  600;  Baldwin  v.  Os- 
wego, 1  Abb.  Dec.  62;  Smith  v.  Buffalo,  44 
Hun,  156;  Wilder  t.  Olty,  87  Fed.  843,  31  C. 
a  A.  240;  Warner  t.  City,  167  U.  S.  4C7.  17 
Sup.  Ct  S02,  42  L.  Ed.  230;  Barber,  etc.,  Co. 
V.  Denver,  72  Fed.  330, 10  G.  0.  A.  130;  Bar- 
ber, etc.,  Co.  T.  Harrlsburg,  04  Fed.  283, 12  G. 
G.  A.  100,  20  li.  R.  A.  401;  Bucroft  v.  City. 
63  Iowa,  646, 10  N.  W.  807;  Hitchcock  v.  Gal- 
veston. 00  U.  S.  350,  24  L.  R.  A.  650;  Scofleld 
T.  City,  68  Iowa,  686,  28  N.  W.  20;  BlU  T. 
City  (C.  G.)  29  Fed.  344;  City  of  Chicago  T. 
People.  56  III.  327;  Maher  v.  City,  38  UL  266; 
Fisher  v.  City,  44  Ma  482;  Portland,  etc., 
Co.  T.  City  (Or.)  22  Pac  542;  Allen  v.  City. 
35  Wis.  403;  Ellcrt  v.  Olty,  14  Wis.  637.  In 
such  cases  tbe  dty  is  liable,  notwithstanding 
the  contract  unier  which  the  warrant  Inued 
expressly  stipulated  that  the  holder  could  not 
call  upon  the  dty  to  redeem,  but  should  be 
limited  in  his  recovery  to  tbe  special  fund 
against  which  the  warrant  was  Issued.  Bar- 
ber, etc.,  Co.  Denver,  72  Fed.  36,  10  G,  C. 
A.  130;  Barber,  etc..  Go.  Harrlsburg,  04 
Fed.  283,  12  O.  G.  A.  100,  20  L.  a  A.  401; 
Bank  T.  Portland  (Or.)  33  Pac.  532;  City  v. 
People,  56  IlL  334.  The  case  of  Redmon  t. 
Chacey.  7  N.  D.  234,  73  N.  W.  1081.  is  not  an 
authority  opposed  to  this  conclusion.  The 
facts  dtotlnf^lsh  it  Djfc^^S^^ 
wece  required,  by  the  law  atitbormngOfi^r 
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Issue,  to  be  drawn  against  the  special  fund, 
and  tbe  warrants  were  not  drawn  by  the 
coonty  commlBBlonera,  who  alone  have  au- 
thority to  bind  the  county  generally  in  such 
matters.  The  vety  point  we  hare  here  Ulna- 
trated  Is  that  tbe  g^ierfll  incorporation  act 
did  not  require  these  contractors  to  be  paid 
by  warrants  drawn  against  tue  paving  fund, 
or  out  of  the  paving  fund  at  all;  and  the  city 
council,  who  made  the  contract  for  paving, 
bad  power  thereby  to  bind  tbe  dty  generally 
for  this,  among  other  reasons,  that  the  law 
did  not  limit  their  authority  in  drawing  war- 
rants to  the  contractors  to  restrict  their  pay- 
ment ont  of  the  special  fund.  The  contract 
with  pMntUTs  araignors,  though  made,  as  all 
corporate  cfmtracts  must  be,  through  the 
agency  of  the  city  council,  yet,  was,  when 
made,  the  contract  of  tbe  dty.  Lansing 
Van  Gorder,  21  Mich.  458.  When  the  paving 
contractors,  therefore,  accepted  warrants 
drawn  against  the  {taTlng  fund,  there  was  no 
statutory  requb«ment  that  th^  should  be 
limited  to  tbis  fund,  in  all  events,  for  their 
pay.  But  In  so  far  as  they  were  so  limited, 
it  was  by  the  contract  and  acceptance  of 
these  warrants,  so  worded,  in  fulfillment 
thereof,  and  in  reliance  upon  the  implied 
promise  of  the  city  to  promptly  take  the  need- 
ed steps  to  create  the  fund  ont  of  which  they 
were  to  be  paid. 

The  dty  canuot,  more  luan  a  inivate  Indi- 
vidual, take  advantage  ot  its  own  wrong  to 
escape  a  contract  obligation.  The  dlstlnetlfm 
made  by  this  court  in  Redmcm  v.  Chacey, 
when  it  declared  the  warrants  there  consid- 
ered as  not  county  obllgatlonB,  because  is- 
sned,  "not  by  tbe  county  commlasloners,  but 
by  the  drain  commls^oners— a  board  whose 
authority  in  tl»t  line  Is  limited  to  dealing 
with  the  drainage  fund,  and  that  cannot  bind 
the  county  generally"— is  well  Illustrated  by 
Judge  Cooley  in  Lansing  v.  Van  Gorder,  su- 
pra, when  he  said:  "It  Is  contoided  on  the 
part  ot  the  city  that  in  respect  to  such  local 
improvements,  and  the  assessments  to  pay 
for  tbe  same,  tbe  common  council  did  not  act 
for  tbe  whole  dty,  but  as  agents,  on  the  one 
side,  for  the  owners  of  the  property  benefited* 
in  nuiking  the  contract  for  tbe  work,  and  sn- 
pervising  Its  construction,  and  on  the  other 
for  tbe  contractor,  in  levying,  collecting,  and 
paying  over  the  assessment;  and  If  the  com- 
mon tionncll  are  guilty  of  any  wrong  to  their 
prindpals,  or  any  misappropriation  of  mon- 
eys, the  dty  cannot  be  held  liable  therefor. 
We  think  this  argument  wholly  mistakes  the 
position  of  the  council.  The  coundl  Is  the 
legislative  body  of  the  dty,  and  It  Is  acting 
as  such  not  lera  when  levying  a  special  as- 
sessment than  when  Imposing  the  ordinary 
taxes.  The  Improvement  does  not  belong  to 
the  parties  assessed,  but  to  the  public  at 
large,  and  it  Is  made  from  considerations  of 
the  general  benefit.  Tbe  cost  is  levied  upon 
the  adjacent  pn^wrty  because  such  property 
receives  the  Isrger  portion  of  tbe  benefit  from 
enhanced  values,  and  therefore  is  thought  to 


embrace  the  premier  limits  for  an  assesi 
district;  but  if  the  whole  dty  had  been 
such  district,  the  character  of  tbe  woi 
use  and  proprietorship,  so  far  as  ther 
be  said  to  be  any,  vrauld  have  been  the 
as  now.  So  far  as  the  owners  of  the 
taxed  from  being  prlndiwls  of  the  c 
wlilch  taxes  it,  that  they  are  wot  even  su 
to  dedde  for  themselves  that  they  will 
the  Improvement;  but  the  council,  look 
tbe  needs  of  the  whole  dty,  orders  ii 
then  Imposes  the  cost  upon  a  few,  thou] 
advantages  of  the  street  are  received  1 
Tbe  few  thus  taxed  may  wdl  deny  the 
cy  of  those  who  are  first  set  over  them  1 
votes  of  all,  and  who  then  tax  them  f 
benefit  of  aU.  When  the  parties  asi 
have  paid  the  tax  levied  upon  them, 
have  performed  their  whole  duty,  an 
charged  their  entire  liability.  The  dnt: 
devolves  upon  the  dty,  through  its  co 
council,  to  see  that  tbe  money  is  propei 
pUed." 

It  Is  contended  by  appellant  that.  In 
ing  proof  of  tbe  book  entries  credited 
Front  street  paving  fund,  ^^njH  t. 
appeus  as  "appropriated  ftom  stree 
bridge  fund,"  $2,411-^  as  vtmui^rorred 
North  Broadway  fund,"  and  In  the  cn 
tbe  Northern  Padflc  avenue  account 
item  of  ¥3,144.82,  "appropriated  from 
and  tn-idge  fund";  that  the  form  in 
these  entries  appear  upon  the  books 
tlves  the  Idea  that  these  sums  could  pr 
or  legally  be  credited  to  these  spcdi 
counts,  and  negatives  the  idea  that 
sums  were  realized  from  the  spedal  t 
ments  for  the  paving  of  these  streets; 
this  evidence,  having  come  In  as  pi 
plaintiff's  sho^ving,  relieves  the  dty  < 
burden  of  proving  that  all  the  assess 
were  not  cdlectod;  and  that  without 
credits  the  funds  would  not  be  suffld 
pay  all  warrants  drawn  against  th«n. 
also  claimed  that  under  section  2183, 
Codes  1^,  aU  moneys  received  on  an 
dal  assessment  must  be  held  by  the  tre 
as  a  special  fund,  to  be  applied  to  th( 
ment  of  the  improvement  for  which  t) 
sessment  was  made,  and  Uiat  such  i 
can  be  used  for  no  other 'purpose;  thai 
ing  this  statute  effect,  there  was  no  aut 
In  law,  and  none  was  in  fact  shown,  wl 
the  treasurer  could  divert  f2,411.89  fTo: 
North  Broadvray  paving  fund  to  the 
street  paving  fund;  and  that  the  credl 
fearing  aa  appropriations  from  stree 
bridge  fund  cannot  be  considered,  be 
under  sections  2262,  2263,  Rev.  Codes  18 
Interpreted  by  this  court  in  E^ngstad  v. 
nle,  8  N.  D.  1,  76  N.  W.  292,  no  appmpt 
by  the  dty  council  is  shown,  nor  any  a 
ity  In  the  council  to  make  such  approprl 

Appellant's  assignments  of  error  upon 
points  are  not  well  taken.  These  an 
are  shown  as  c^redlted  Jnto  the  qped; 

of  bis  offldal  duty,  hag-^  credited  then 
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explanation  Is  offered  as  to  tbe  langnage  In 
which  tbe  items  are  credited  to  this  fund. 
Tbe  aggregate  credited  as  "appropriations 
from  bridge  and  street  fund"  Is  made  up  of 
many  entries.  Prom  montb  to  month,  during 
tbe  period  of  collection  of  tbese  assessments. 
Items  are  credited  to  these  accounts  In  tbe 
language,  "appropriation  from  bridge  and 
street  fund."  ranging  in  amounts  from  $6.20 
to  (1.816.19.  Tbe  fact  that  the  credits  to 
these  paving  funds  appear  on  tbe  books  in 
this  language  does  not  negattve  tbe  Idea 
that  tbe  amounts  were  properly  credited  into 
tbese  special  accounts,  or  that  they  were  not 
IH-imarily  received  from  tbe  special  assess- 
ments upon  tbe  prop«ty  abutting  upon  Front 
street  or  Northern  Pacific  avenue.  The  mon- 
fTs  collected  by  tbe  city  treasurer  tnm  time 
to  time,  and  from  various  sources,  may  have 
been  carried,  for  his  own  convenience,  in  the 
account  designated  a»  "Bridge  and  Street 
Fund,"  and  then,  at  stated  Intervals,  the 
amounts  belonging  to  tbe  various  funds  cred- 
ited to  tbem  as  appropriations  from  bridge 
and  street  fund,  thus  Indicating,  under  the 
method  of  twokkeeplng,  how  tbe  amounts  col- 
lected conid  be  traced  on  tbe  books  to  their 
original  sources.  But  it  Is  Idle  to  speculate 
upon  this  point  If  tbese  amounts  so  cred- 
ited to  tbe  special  accounts  were  Improperly 
credited,  It  was  the  duty  of  tbe  dty  to  show 
it  Tbe  platntlfr  bad  shown  by  tbe  books  of 
tbe  treasurer  a  credit  to  tbese  funds  amply 
BOfflcient  to  pay  his  warrants.  Tliis  credit 
was  made  up  of  Items  entered  by  the  treas- 
urer at  Intervals  over  a  long  period  of  time. 
Tlie  funds  in  which  tbese  credits  were  shown 
vere  created  and  maintained  for  tbe  sole  pur- 
pose of  keeping  accounts  of  money  received 
and  disbursed  from  the  assessments  which 
brought  them  into  existence.  No  reason  can 
be  assigned  for  moneys  being  credited  into 
these  accounts  which  were  not  primarily  re- 
ceived from  assessments  of  the  property  In 
ttie  Improvanent  district  after  which  they 
were  named.  But  on  appellant's  assumption 
that  tbese  moneys  were  appropriated  from 
moueys  raised  through  general  taxation.  It 
vas  not  necessary  fm-  plaintiff  to  show  tbat 
an  appropriation  from  tbe  bridge  fund  was 
made  by  tbe  city  council,  or  that  it  had  au- 
thority to  make  such  appropriation  as  he  con* 
tends.  The  fact  that  the  transfers  were  made 
by  the  city  treasurer  while  acting  in  the  dts- 
ebtrge  of  ofilclal  duty  raised  tbe  presump- 
tion tbat  they  were  l^lly  made  in  pursu- 
ance of  authority.  lAWSton,  rresumptive 
Ev.  60.  07.  And  it  an  appn^rlatlon  by  tbe 
city  council  was  necessary  as  a  preliminary 
to  such  transfer  of  funds  from  one  account 
to  tbe  other,  tbe  fact  tbat  tbe  transfer  was 
officially  made  by  tbe  custodian  would  give 
rise  to  tbe  presumption  that  tbe  necessary 
acUoD  of  the  dty  coundt  had  been  taken,  and 
would  cast  the  burden  of  proof  on  the  one 
disputing  tbe  legality  of  tbe  transfer.  Bo- 
flre  V.  United  States,  164  U.  S.  657,  17  Sup. 
Ct  213, 41  L.  Ed.  688;  United  States  Bank  t. 


Dandridge.  12  Wheat.  64,  6  L.  Ed.  662;  De- 
laney  v.  Scbuette,  49  Wis.  886,  5  N.  W.  706; 
Barber,  etc.,  Co.  v.  Denver,  72  Fed.  841,  18 
O.  C  A.  139;  Knox  County  v.  Bank,  147  U. 
S.  01,  33  Sup.  Ct  267,  37  L.  Ed.  93. 

Tbe  answer  of  tbe  dty  in  this  case  was  a 
general  denial.  Tbe  proofs  disclose  that  for 
seven  years  the  warrants  in  suit  have  re- 
mained unpaid.  No  dalm  Is  made  tbat  tbe 
contractors  failed  In  any  particular  to  per- 
form thdr  contract  Tbe  proof  sbows  com- 
pliance upon  their  part  Tbe  city  has  profit- 
ed by  tbe  labor,  material  furnished,  and  im- 
provement made,  while  tbe  very  time  tbat 
has  been  permitted  to  elapse  since  tbe  Issu- 
ance of  tbe  warrants  In  suit  Is  a  breach  of 
tbe  dty's  contract  to  create  a  fund  for  the  re- 
tirement of  the  warrants,  and  to  retire  tbem 
without  delay.  If,  then,  any  numeys  credited 
to  either  of  these  funds  were  Impn^erly  so 
credited— If  tbe  sufficient  amount  to  retire 
these  warrants  once  in  these  accounts  was  not 
improperly  diverted  to  other  purposes— It  was 
within  the  power  of  the  dty.  and  it  was  its 
duty,  to  so  show.  Hockaday  v.  Commission- 
ers (Colo.  App.)  20  Pac.  291.  If  graieral  funds 
of  the  dty  were  put  Into  tbese  special  ac- 
counts without  authority  of  tbe  council,  or  If 
tbe  council  lacked  authority  to  make  such 
appropriations,  tbese  facts  were  peculiarly 
within  tbe  knowledge  of  the  defendant,  aiU! 
are  new  matter  which  should  have  been  af- 
firmatively pleaded  by  tbe  city  In  its  answer. 
Naab  v.  St  Paul,  11  Minn.  174  (GU.  110); 
Barber,  etc.,  Ca  v.  Denver,  72  Fed.  341,  18 
O.  O.  A.  139. 

Nor  is  the  appellant's  assignment  as  to  the 
credit  from  the  North  Broadway  fund  on  any 
better  foundation.  Section  2183.  Rev.  Codes 
1885,  prevents  tbe  use  of  special  funds  for  a 
purpose  outside  that  of  their  creation.  But 
a  city  Is  permitted  to  contract  for  the  pay- 
ment of  special  Improvements  from  money  in 
its  treasury,  relying  for  its  reimbursement 
upon  the  special  taxes  when  collected.  Un- 
der this  method  of  paying  for  improvements, 
the  dty  C(mtroIs  and  owns  the  moneys  col- 
lected from  the  special  assessments,  and  can 
apply  them  to  any  general  account  of  the  dty 
without  violating  tbe  mandate  of  section  2188. 
Rev.  Codes  1885.  Tbe  object  and  purpose  of 
the  statute  is  fulfilled  when  tbe  cost  of  the 
improvement  Is  paid  fat  by  tbe  property  ben- 
efited by  It  and  tbe  special  fund  Is  as  much 
devoted  to  the  accomplishment  of  this  pur- 
pose when  taken  by  tbe  city  in  payment  of 
moneys  already  advanced  by  It  on  the  im- 
provement as  tf  the  assessment  fund  were 
paid  directly  to  tbe  contractor. 

Tbe  dty  offered  no  evidence  to  show  under 
what  arrangement  or  bow  the  sum  of  92,- 
431.89  happened  to  be  in  the  North  Broad- 
way paving  fund,  or  the  occasion  for  its  be- 
ing transferred  to  the  Front  street  paving 
fund,  it  does  nppt?:ir  tbat  all  warrants  is- 
sued against  the  North  Broadway  leaving  fund 
bad  been  paid;  tbat  tiiese  moriela-ovenlnot 
needed  In  that  aceoan^s  W¥b%£^S'£ie 
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statute  In  preTentlng  these  moneys  being 
used  for  other  than  North  Broadway  paving 
had  been  accomplished.  This  balance  may 
have  been  In  the  fund  because  of  peualtles 
and  Interest  collected  on  delayed  payments. 
It  may  have  represented  moneys  advanced 
by  the  city  from  Its  general  funds  to  pay 
upon  the  contracts  for  Improvement  of  North 
Broadway.  It  may  have  represented  moneys 
that  had  been  borrowed  temporarily  from  the 
Front  street  paving  fund  for  the  use  of  North 
Broadway  fund.  However  the  balance  came 
to  be  there,  the  same  presumptions  arise 
from  the  fact  of  Its  transfer  Into  the  Front 
street  account,  and  that  It  was  legally  and 
rightfully  transferred,  as  are  Indulged  in  fa- 
vor of  the  entries  concerning  appropriations 
from  the  bridge  and  street  fund.  If  this 
sum  was  an  unlawful  credit,  it  wns  for  the 
city  to  so  show,  and  not  to  leave  the  matter  to 
rest  simply  on  the  presumptions  to  which 
the  entries  give  rise. 

Appellant  Insists  that  there  was  no  evi- 
dence In  the  case  showing  or  tending  to  show 
a  diversion  or  misapplication  of  funds  In 
these  special  accounts;  that  the  burden  of 
proof  was  on  plaintiff  to  show  such  diver- 
sion; that  the  presumption  In  favor  of  a 
public  official  performing  his  legal  duty, 
when  indulged  in  favor  of  the  defendant, 
would,  prima  facie,  at  least,  show  that  the  de- 
pletion of  the  fund  was  a  legal  and  author^ 
Ized  one;  that  the  presumption  that  moneys 
were  properly  credited  in  these  accounts 
would  be  offset  by  the  presumption  that  the 
absence  of  funds  was  legally  produced.  This 
ailment  Is  well  answered  by  the  Supreme 
Court  of  Colorado  In  the  Hockaday  Case,  su- 
pra, where  it  was  said:  "It  Is  shown  that  the 
amount  of  the  credtls  to  the  road  fund  In  the 
years  1S83  to  1886,  both  inclusive,  exceed.  In 
the  aggregate,  the  outstanding  warrants  and 
warrants  drawn  against  It,  some  $19,000,  and 
that  In  each  of  the  years  the  available  road 
fund  exceeded  by  .quite  an  amount  the  war- 
rants drawn;  hence.  If  the  fund  had  been 
entirely  devoted  to  the  purposes  of  its  crea- 
tion, and  there  had  been  no  diversion  or  mis- 
application of  the  fund,  it  was  at  all  times 
solvent,  and  with  money  In  the  treasury  to 
pay  all  warrants  drawn  during  the  year. 
•  •  •  No  proof  whatever  was  offered  on 
the  part  of  the  defense  to  explain  or  show  to 
what  use  the  fund  had  been  applied,  and  why 
it  was  not  on  hand.  Prima  facie,  a  case  was 
made,  sustaining  the  allegations  in  the  com- 
plaint, that  required  defendant  to  rebut  No 
effort  was  made  to  do  so.  Counsel  evidently 
relied  upon  the  supposed  Invalidity  of  the 
warrants,  and  did  not  think  It  necessary  to 
interpose  other  defenses.  The  figures  con- 
tained In  the  stipulation  showing  that  there 
should  have  been  a  large  balance  of  the  spe- 
cial fund  in  the  treasury,— the  same  docu- 
ment stipulating  that  there  was  none— prima 
facie,  at  least,  established  the  allegations  of 
the  complaint  of  diversion  and  mlsappllca- 
tton  of  the  fund  to  ottier  porposes  by  the 


county  officials."  The  money,  when  credited 
into  this  account,  was  thereby,  and  by  the 
fact  of  entry.  Immediately  dedicated  to  the 
payment  of  these  warrants.  The  delivery  of 
tbe  warrants  was  an  equitable  assignment  of 
tbe  fund  to  their  holders,  and,  as  against  the 
warrant  holders,  the  moneys  could  not  be 
retransferred  to  other  accounts  or  to  other 
purposes,  except  In  violation  of  the  city's  con- 
tract evidenced  by  the  warrants.  The  pre- 
sumption ttiat  the  money  was  legally  re- 
transferred  to  other  accounts  cannot  be  In- 
!  dulged,  because  the  owner  of  the  warrante 
I  did  not  consent  to  an  abandonment  of  its 
I  rights  thereto,  and  the  presumption  cannot 
j  be  Indulged  against  countervailing  proofs, 
i  Appellant  has  assigned  tot  error  26  rulings 
i  of  the  trial  court,  which,  upon  argument,  he 
grouped  under  three  heads.  Rulings  in  the 
admlBsloD  of  evidence  we  will  not  consider 
In  detail  In  this  opinion,  for  the  reason  that 
no  motion  for  a  new  trial  was  m^de  In  tbe 
court  below.  The  evidence,  free  from  1^1 
objection,  is  sufficient  to  sustain  the  verdict, 
and  a  consideration  of  errors  which  couki 
only  be  reviewed  on  motion  for  a  new  trial 
can  serve  no  good  purpose;  appellant  having 
waived,  by  the  form  of  his  motlcm,  any  right 
to  a  new  trial  herein.  Bragg  v.  Ry.  Co.,  81 
Minn.  lilO,  83  N.  W.  511;  St.  Antbony  Falls 
Bank  v.  Graham,  67  Minn.  318,  69  N.  W.  1077. 

Appellant's  objection  to  the  Introduction  of 
any  evidence  In  the  case,  for  the  alleged  rea- 
son that  the  complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action, 
without  pointing  out  In  what  particular  coud- 
sel  considered  It  insufficient,  was  properlv 
overruled.  This  form  of  objection  has  been 
repeatedly  condemned.  Bowman  v.  Eppta- 
ger,  1  N.  D.  21.  44  N.  W.  1000;  Chllson  v. 
Bank,  9  N.  D.  98,  81  N.  W.  33;  Schwelnber 
V.  Elevator  Co.,  9  N.  D.  113,  81  N.  W.  35. 

The  argument  that  plaintiff  cannot  recover 
in  this  form  of  action;  that,  to  recover,  it 
must  show  money  In  the  special  fund  appli- 
cable to  the  payment  of  Its  warrants;  and 
that  mandamus  Is  the  remedy  In  case  the 
treasurer  refuses  to  pay  over  moneys  appli- 
cable to  the  retirement  of  the  warrants— is 
answered  In  this:   The  warrants  were  citr  , 
warrants.  When  the  money  was  collected  by  i 
the  city,  plaintiff  was  entitled  to  it,  and  fail- 
ure to  pay  it  over  was  a  breach  of  the  con- 
tract by  the  city.   Neither  the  law,  the  con-  j 
tract,  nor  tbe  warrants  limited  the  right  of 
recovei7  absolutely  and  in  all  events  to  the 
special  fund;  and,  even  if  it  did.  the  dty  j 
could  not  convert  the  fund,  and  urge  this  fact  I 
in  defense  of  a  suit  on  the  warrants.  Man- 
damus is  not  the  remedy  in  a  case  where  both 
the  law  and  contract  restrict  tbe  recoT«7 
within  the  accounts  realized  on  special  as- 
sessment, when,  as  In  this  case,  by  fault  of 
the  city  there  Is  no  money  in  the  fund  to  be 
paid  over.   Hockaday  v.  Commissioners  (Colo. 
App.)  29  Pac.  200. 

Appellant  tried  its  ca8e,Jiiipn|ttie  theory 
that  plaintiff  ddiala^ei^S>m^4^[i^8e  of  ac- 


Wis.) 


IN  BE  MOBAN'B  WILL. 


867 


tton.  It  has  rested  Ita  rights  on  appeal  upon 
tbe  proposltloD  that  the  facts  alleged  and 
proven  by  plaintiff  were  insufticlent  to  sustain 
the  verdict  By  not  uniting  with  Its  motion 
for  Judgmmt  notwithstanding  the  verdict  the 
request  for  alternative  relief  by  new  trial,  It 
in  effect  says  that  it  could  make  no  better 
showing  if  a  new  trial  was  ordered.  Bragg 
V.  By.  Co.,  81  Minn.  130.  83  N.  W.  611;  ^tna 
Indemnity  Co.  v.  Schroeder  (N.  D.)  95  N.  W. 
436;  Bichmlre  r.  Andrews  &  Gage  (N.  D.) 
92  N.  W.  819. 

We  find  no  «Tor  in  the  record.  The  ver- 
dict was  properly  directed  for  the  plaintiff. 
The  Judgment  of  the  district  court  la  in  all 
respects  affirmed.  AU  concur. 


In  re  MOBAN'8  WtLU 
[Supreme  Court  of  WIscodbiu.   May  29,  1903.) 

TESTED  ESTATES— CONTINOBNT  RBUAIHDERS 
— STATUTORY  AND  COHHON-X.AW  DEFINI- 
TION—ESTATE  IN  REUAINDER^WIIiL— CON- 
STRUCTION—TESTAMBNTART  INTENT— EQin- 
TABLB  CONYERSION— TIUB  FOR  DIVISION. 

1.  The  terma  "rested  estates"  and  "contin- 
gent estates"  used  hi  section  2087.  Bev.  St. 
I8U8,  have  far  different  siniifications  than  the 
i-ommon-Iaw  terms  "vested  remainders"  and 
"cODtingeot  remainders." 

2.  A  vented  remainder  at  the  common  law  Is 
one  where  there  is  "some  person  is  esse,  known 
BDd  ascertained,  who  by  the  will  or  deed  creat- 
iDg  the  estate  u  to  take  and  en^oy  the  i^ame 
upon  the  expiration  of  the  exist itig  particular 
estate,  and  whose  right  to  such  renudnder  no 
contingency  can  defeat." 

3.  A  rested  estate  or  remainder  in  the  stat- 
atorr  seutse  is  one  where  there  is  a  person  in 
esse,  "who,  should  the  particnlar  estate  now 
cease,  would,  eo  instanti  et  ipso  facto,  hare  an 
immediate  right  to  the  posseiision, '  though 
whether  be  would  ever  take  in  fact  might  de- 
pend upon  an  uncertain  erent  rendering  the  in- 
terest a  contingent  remainder,  strictly  so  called, 
by  the  common-law  rule. 

4.  While  a  vested  remainder  by  the  rules  of 
the  common  law  Is  not  subject  to  be  divested 
at  all,  not  so  a  vested  estate  in  the  statutory 
■ease.  That  may  be  divested  upon  condition 
subsequent  In  whatever  way  or  manner  the 
creator  thereof  in  creating  the  same  may  pro- 
ride  or  authorize.   Section  2057,  Ber.  St.  1898. 

5.  White  at  common  law  an  estate  in  remain- 
der cannot  be  at  the  same  time  both  vested  and 
contingent,  there  is  that  seeming  contradiction 
as  to  remainders  under  section  2037,  Bev.  St. 
1898. 

6.  A  person  may  be  so  conditioned  that  be 
would  immediately  take  in  remainder  should 
the  precedent  estate  presently  cease,  yet  may 
not  be  so  entitled  at  any  future  time.  The 
element  of  certainty,  by  force  of  the  statute, 
gives  to  the  remainder  the  character  of  a  rest- 
ed estate  for  the  purpose  of  the  subject  corered 
by  the  statutes.  The  element  of  uncertainty 
gires  to  the  remainder,  by  the  same  means,  the 
character  of  a  contingent  estate  for  the  same 
purpose.  Neitiier  situation,  however,  has  any- 
thing whatever  to  do  with  the  testamentary 
right  except  as  hereinafter  stated. 

7.  Whether  an  estate  in  remainder  created  by 
will  is  or  is  not  yested  in  the  common-law 
seose  is  controlled  by  the  character  of  the  estate 
actually  created,  as  eridenced  by  the  testa- ' 
mentary  intention,  not  by  any  law,  common  or 
itatote. 

8.  The  testamentary  intentioa  In  any  case  Is 
to  be  determined  from  the  will.  Bules  of  con- 
BtroctltHi  aid  in  discovering  that  In  proper  cas- 


es, but  do  not  control  it  or  prevent  its  execu- 
tion, except  in  the  one  case  of  a  violation  of  the 
prohibition  against  unduly  limiting  the  absolute 
power  of  alienation. 

9.  There  is  a  rule  for  the  construction  of  wills 
that  the  law  favors  the  resting  of  estates  in  a 
common-law  seuse  and  in  a  statutory  sense  as 
well,  as  regards  the  subject  of  perpetuities,  but 
it  is  not  for  use  except  m  solriog  uncertainties, 
and  the  same  ia  true  of  all  other  rules  for  judi- 
cial construction  as  regards  wills,  the  same  as 
regards  all  other  writla«s. 
lu.  When  there  is  a  devise  to  one,  remainder 
over  direct  to  others,  nothing  appearing  in  the 
will  to  the  contrary,  the  legul  presumption  is 
that  the  testator  intended  to  create  vested  es- 
tates in  remainder  In  a  common  law  sense:  that 
is.  estates  iuaeEeasible.  descendible  and  alien- 
able. 

11.  When  an  estate  is  by  will  carved  out  of  a 
fee  and  the  remainder  ia  directed  to  be  divided 
between  the  members  of  a  claas  of  [)ersons 
after  the  expiration  of  such  particular  estate, 
the  presumption  of  a  testamentary  intention 
that  the  estates  in  remainder  sbnlt  vest  upon  the 
death  of  the  testator  is  displaced  hj  a  presump- 
tion, nothing  appearing  in  the  will  to  the  con- 
trary, that  the  testator  purposed  to  create  con- 
tingent remainders  in  a  common  law  sense. 

12.  The  rule  last  above  stated  applies  regard- 
less of  the  docti'iue  of  equitable  conversion,  that 
not  being  important  except  as  regards  the  stat- 
ute on  the  subject  of  perpetuities. 

13.  Words  of  survivorship  in  a  will.  In  respect 
to  a  devise  of  propraty  in  remainder  to  be  di- 
vided between  members  of  a  class,  are  presum- 
ed, nothing  appearing  to  the  contrary,  to  refer 
to  the  time  set  for  such  dirision. 

14.  A  bequest  or  derise  in  remainder  for  divi- 
sion and  distribution  at  some  point  of  time 
distant  from  the  death  of  the  testator,  in  the 
absence  of  an  indicated  purpose  otherwise,  is  to 
be  read  as  a  direction  to  diride  between  those 
persons  answering  the  calls  of  the  class,  in  be- 
mg  at  the  time  set  for  dirision,  and  that  is  so 
regardless  of  the  doctrine  of  equitable  conver- 
sion. 

15.  The  devise  and  bequest  of  property  In  the 
ch.se  In  hand  to  the  testator's  wife,  to  be  di- 
vided after  ber  death  equally  among  the  testa- 
tor's children  who  may  survire.  "also  my  sis- 
ter Julia  to  have  an  equal  share  •  *  • 
with  my  children  If  she  survives  the  death  of 
my  wife,"  by  the  intermediate  period  of  en- 
joymeut  and  indefinite  point  of  time  set  for 
division  and  distribution  of  the  property  subse- 
quent to  the  death  of  the  testator,  evinces  an 
intention  to  postpone  the  Vesting  in  a  common- 
law  sense  till  the  arrival  of  such  time,  and  to 
limit  the  parti^ipauts  to  those  then  in  being, 
of  the  class  designated.  The  words  of  survivor- 
ship, under  the  circumstances,  evince  the  same 
purpose.  Such  is  also  the  literal  sense  of  the 
words,  and,  there  being  nothing  in  the  law  to 
the  contrary,  such  sense  must  control. 

16.  The  purpose  of  the  testator  being  deter- 
mined as  indicated,  and  not  offending  against 
the  statute  on  the  subject  of  perpetuities,  what- 
ever the  estate  in  remainder  be  called.  It  does 
not  militate  agaiost  auch  intention  being  exe- 
cuted. 

17.  The  estates  created,  tested  by  the  statutes, 
are  of  the  nature  following: 

(a)  Estates  in  expectancy  because  commen- 
cing in  the  future.   Section  2038.  Bev.  8t  1888. 

(b)  Future  estates,  because  lunited  to  com- 
mence in  possession  at  a  future  dar.  Section 
2034,  Id. 

(c)  Remainders,  transferable  as  such  (stjc- 
tiOD  2035,  Id.),  subject  to  be  defeated  by  .any 
condition  created  or  authorised  at  the  time  of 
and  in  the  creating  of  the  same  (section  2057, 
Id.). 

{d)  Vested  estates,  because  at  every  Instant 
of  time  after  their  establishment  by  the  taking 
effect  of  the  will,  P^ii^f^T!i^^^<^^^ho 
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[mmediatel7  should  the  particular  estate  be 
prenentljr  terminated.    Section  2037,  Id. 

(e)  CoDtingent  estates,  because  at  do  iuBtant 
of  time  after  the  creation  of  the  estateu  conld 
any  one  or  more  of  the  remaiudermen  be  said 
to  be  those  who  would  finally  come  to  the  pos- 
session of  the  property. 

<f)  Estates  siibject  to  be  defeated  as  to  any 
one  of  the  remaindermen  by  hia  decease  prior 
to  the  termination  of  the  particular  estate,  since 
the  testator  so  provided  at  the  time  of  the 
creation  of  the  estates  in  tho  act  of  creatliic 
the  same.   Section  2057,  Id. 

CasBodayt  O.  J.,  disiwiting. 

(Syllsbiu  by  the  Jndge.) 

Appeal  from  Circuit  Conrt,  Milwaukee 
County;  Lawrence  W.  Halsey,  Judge. 

Roger  Moran  died  testate.  In  hla  will  were 

these  proTisions: 

"To  my  beloved  wife,  the  land  and  appnr^ 
tenaucee  situated  thereon,  known  and  de- 
scribed as  lot  No.  7,  and  33  acres  of  lot  No. 
6,  east  of  the  railroad  lying  in  tbe  Town  of 
GranTille,  In  the  County  of  Milwaukee  and 
State  of  Wisconsin,  now  possessed  by  me, 
during  the  term  of  ber  natural  life  and  after 
her  death  to  be  divided  equally  among  my 
children  wbo  may  survive. 

"I  also  wish  my  sister  Julia  Dolan  to  have 
an  equal  share  of  tbe  above  property  with 
my  children,  If  she  survives  the  death  of  my 
wife." 

Proceedings  were  duly  had  In  the  county 
court  for  the  construction  thereof,  the  ques- 
tion being  whether  the  words  of  survivorship 
referred  to  the  death  of  the  testator  or  to  the 
death  of  bis  wife.  The  decision  was  in  favor 
of  the  former.  Tbe  losing  parties  thereupon 
appealed  to  the  circuit  court,  where  they  pre- 
vailed, judgment  being  rendered  accordingly, 
from  which  this  appeal  la  taken.  Reversed. 

Math.  Pereles  &  Sons  (Q.  D.  Qoff,  of  conn- 
Bel),  ft>r  appellant.  Toohey  A  OUmore,  for 
req>ondent  Sarah  Pynn.  John  F.  Burke,  for 
respondents  Moran'a  widow  and  children. 
William  W.  W^ht,  gnardlan  ad  Ilton. 

MARSHALL,  J.  This  case  presents  for 
consideration  a  question  not  altogether  new, 
but  one  that  is  of  special  Interest  in  view  of 
a  material  difference  of  opinion  as  to  what 
constitutes  a  vested  estate  In  the  circumstan- 
ces of  the  will  in  question,  and  the  effect  of 
section  2037.  Rev.  St.  1898.  In  respect  thereto. 
From  the  views  expressed  independently  in 
In  re  Alblston's  Estate  (Wis.)  94  N.  W.  169. 
and  more  fully  stated  during  the  discussion 
leading  up  to  the  decision  now  reached,  it 
appears  that  possibly  there  la  an  unsolved 
question  here  as  to  whether,  when  an  estate 
Is  vested  under  section  2037,  Id.,  on  the  sub- 
ject of  limiting  the  right  to  put  restraints 
upon  the  power  of  alienation,  words  of  sur- 
vivorship necessarily  take  effect  as  of  the 
time  of  such  vesting,  with  all  the  common- 
law  Incidents  of  vested  estates.  That  was 
tbe  cause  of  tbe  difficulty  observable  In  the 
decision  In  In  re  Alblston's  Estate,  we  ven- 
ture to  say,  and  of  absence  of  the  same 


difficulty  in  Smith  v.  Smith  (Wis.)  93  N.  W. 
452,  tbe  statute  being  there  cited  as  impor- 
tant if  not  controlling,  which,  so  far  as  poa- 
Blble,  was  withdrawn  in  tbe  opinion  of  tbe 
court  in  the  later  caae,  though  without  unani- 
mous concurrence.  The  will  in  tbe  Smith 
Case  did  not  deal  with  real  estate,  but  tbe 
use  there  made  of  the  statute,  upon  the 
theory  that  realty  was  Involved.  Is  now  said 
among  ua  to  be  applicable  here,  the  view  be- 
ing that,  a  vested  right  to  take,  as  regards 
tbe  statute  respecting  restraints  upon  tbe 
power  of  alienation,  gives  effect,  in  point  of 
fact  aa  well  as  In  point  of  right  to  the  com- 
mon-law InddentB  of  vested  estates;  that  is, 
that  the  right,  by  force  of  the  statute.  Is 
accompanied  presently  by  the  indefeasible 
title  in  remainder,  the  mere  enjoyment  of 
the  property  being  postponed  till  the  termi- 
nation of  some  particular  precedent  period  of 
enjoyment  carved  out  for  another  or  others, 
BO  that  in  caae  the  person  to  take  In  re- 
mainder dies  before  the  time  arrives  for  his 
enjoyment  to  commence  his  right  will  go 
to  his  heirs.  If  that  be  the  case,  surely  In 
re  Alblston's  Estate  was  decided  wrong,  and 
tbe  Judgment  in  this  case  is  right  If  we 
bare  overstated  the  scope  of  the  doctrine 
which  we  feel  bound  to  consider,  and  It  goes 
only  to  making  the  statutory  vesting  pre- 
sumptive evidence  of  Intention  tbat  the  ac- 
tual vesting  shall  accord  therewith,  not  to 
be  overcome  other  than  by  clear  and  unmis- 
takable evidence  to  tbe  contrary,  the  neces- 
sity to  dlsc\iss  tbe  question  would  be  the 
same. 

We  entertain  the  view  that  the  term  "vest- 
ed" is  used  In  section  2037  In  a  much  broad- 
er and  far  different  sense  than  that  of  the 
common  law.  The  latter  comprehends  not  a 
mere  right  to  a  class  to  take  In  tbe  future, 
which  may  be  defeated  as  to  any  member 
thereof  upon  his  death  happening  before  the 
arrival  of  the  period  for  taking  in  fact,  but 
a  condition  of  the  tltie  In  prsMcntl.  In  that 
it  la  presenUy  vest^  In  point  of  fact  as  well 
as  right  In  the  remainderman  in  being,  tbe 
enjoyment  only  being  postponed  until  the 
happening  of  some  specified  contingency. 
Under  tbe  statute  a  class  of  persons  having 
mere  possibilities  in  respect  to  being  clothed 
with  tbe  title  In  fee,  upon  the  termination, 
in  their  lifetime,  of  a  precedent  life  estate,  so 
long  aa  they  possess  the  entire  right  to  take 
in  remainder,  enabling  them,  by  presently 
Joining  with  the  life  tenant,  to  convey  the 
whole  title,  are  possessed  of  vested  interests 
in  tbe  eye  of  the  law,  though  they  have  do 
titie  presentiy,  strictly  so  called,  at  all.  and 
a  nonsurvlvor  to  the  time  for  enjoyment  to 
commence  will  never  acquire  any  such  title. 

Section  2037.  Id.,  has  nothing  to  do,  neces- 
sarily, with  the  question  of  veating  in  a  com- 
mon-law sense,  in  the  sense  material  to  the 
question  of  whether  there  la  an  actual  tak- 
ing of  tbe  title  in  remalndw  upon  the  death 
of  the  testator  nuAet  tb«  same  ,or  sinitlnr 
drcumstancea  fpgl&^yiiCJWmeUiat  will 
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preserve  Bach  title  as  to  each  of  the  remain- 
dermen or  In  bl8  line.  The  atatnte  dted, 
with  Its  accompanying  provisions,  deals  main- 
ly with  limitations  upon  the  right  to  abso- 
latel;  suspend  the  power  of  alienation.  For 
that  purpose  mere  possessors  of  possibilities 
as  to  receiving  a  fee  title  are  deemed  by  the 
Action  of  the  law,  so  to  speali,  to  have  present 
vKted  estates,  if  conditions  be  such  thnt  they 
may,  by  fining  with  the  person  or  persons 
presently  enjoying  the  property,  convey  It 
absolutely.  It  must  be  plain  that  where 
such  is  tlie  case.  In  respect  to  a  devise  of  an 
estate  to  be  divided  between  members  of  a 
class  who  may  survive  until  the  expiration 
of  a  precedent  life  estate,  no  member  of  the 
class  takes  title,  strictly  speaking,  during 
such  precedent  period.  The  right  of  each  Is 
dependent  upon  his  surviving  until  the  period 
for  taking  and  distribution  arrives.  It  is 
wholly  contingent  by  the  common  law, 
though  plainly  vested  by  our  statute,  section 
2037,  and  contingent  as  well. 

If  we  are  right  in  the  foregoing,  and  the 
iuflaence  of  a  contrary  theory  has  to  any 
degree  colored  the  treatment  of  any  of  our 
decided  cases  so  that  It  may  reasonably  be 
believed  that  It  has  received  endorsement  as 
the  law,  the  advisability  of  guarding  against 
the  danger  that  might  come  of  it  cannot  be 
over  estimated.  We  will  say  in  passing  that 
If  there  is  a  case  in  our  books  where  a  wrong 
conclnsion  was  reached  under  the  Influence 
of  such  a  contrary  theory,  we  are  unable  to 
find  it  after  a  very  thorough  search  therefor; 
while,  on  the  other  hand,  we  find  it  very 
distinctly  recognized,  In  the  opinion  of  Ford 
r.  Ford,  70  Wis.  19,  33  N.  W.  188,  5  Am.  St 
Rep.  117,  written  by  the  present  Chief  Jus- 
tice, quoting  from  tbe  masterly  analysis  of 
the  New  York  statutes  on  the  subject  of  per- 
petuities, of  which  ours  as  to  real  estate  is  a 
copy.  In  Coster  v.  Lorlllard,  14  Wend.  265, 
this  single  sentence  referring  to  the  terms 
"contingent"  and  '*Tested"  as  regards  future 
fstates  such  as  are  referred  to  In  our  sec- 
tion. 2037,  Rev.  St  1898:  "These  definitions 
of  vested  and  contingent  remainders  are  very 
different  from  the  common-law  definitions 
of  thwe  estates."  With  the  characteristics 
of  s  vested  estate  at  common  law  clearly  In 
mind,  one  may  easily  observe,  upon  reading 
the  statute,  that  there  was  no  purpose  to  em- 
body therein  In  Its  entirety  the  common-law 
Idea,  nor  any  Intention  to  deal,  either  as  a 
mle  of  evidence  or  otberwise,  with  the  mean- 
ing of  testamentary  or  contractual  words  as 
regards  when  tlUe  Is  or  Is  not  vested,  re- 
specting anything  but  limitations  upon  the 
right  to  absolutely  suspend  the  power  of 
sllaiation  and  the  otiier  features  found  in 
the  statutes,  among  them,  that  rendering  ex- 
pectant estates,  whether  contingent  or  vest- 
ed, transferable  and  subject  to  be  defeated 
by  any  act  or  means  which  the  party  crent- 
iag  the  same  may  have  prescribed.  Sections 
2033.  2034.  2067,  Bev.  St.  1898. 

Really,  this  matter  seems  to  have  twen  so 
90  N.W.-24 


]  definitely  settled  along  the  lines  we  have  In- 
dicated, since  the  first  full  defiultlons  of  the 
statutory  system  of  vested  and  contingent 
estates  and  limitations  upon  the  right  to  sus- 
pend the  power  of  alienation  were  given, 
found  in  the  opinion  of  Savage.  C.  J.,  to 
which  we  have  referred,  though  the  contro- 
versy was  unsuccessfully  renewed  In  respect 
thereto  in  New  York,  as  we  shall  see,  that 
we  would  not  fee)  justified  in  this  extended 

[  treatment  if  we  were  not  face  to  face,  as 
indicated,  with  a  division  of  opinion  in  re- 
spect to  the  matter.  In  that  situation.  If  we 
must  adhere  to  the  view  that  a  vested  es- 
tate under  the  statute  is  not  a  vested  estate. 

1  necessarily,  at  common  law,  and  that  the 

!  statutory  vesting  does  not  militate  against 
the  possession  of  'the  right  being  divested 
and  the  same  going  over  to  some  other  per- 
son or  persons  under  the  circumstances  of 
the  case  before  us.  It  is  due  to  the  court  that 
the  fact  should  lie  stated,  accoiiipniiied  with 
reasons  therefor,  even  if  in  the  course  there- 
of we  drift  somewhat  Into  a  discussion  of 
elementary  principles. 

"Vested  remainders  (or  remainders  execotp 
ed.  whereby  a  present  interest  passes  to  ihe 
party,  though  to  be  enjoyed  In  future)  are 
where  the  estate  la  invariably  fixed,  to  re-' 
main  to  a  determinate  person,  after  the  par- 
ticular estate  is  spent.  As  if  A.  t>e  tenant 
for  twenty  years,  remainder  to  B.  In  fee; 
here  B.'s  is  a  vested  remainder,  which  noth- 
ing can  defeat  or  set  aside."  1  Cooley's 
Blackstone,  Bk.  2,  p.  169. 

There  Is  the  essential  of  the  common-law 
vested  remainder  told  so  plainly  that  one  can- 
not well  mistake  it  for  a  definition  of  vested 
remainders  under  sections  2037  and  2038. 
Rev.  St.  1898.  After  the  adoption  of  the 
new  system  in  New  York,  as  is  usual  In  air 
radical  departures  from  the  common  law. 
many  eminent  judges  did  not  take  kindly 
thereto  and  struggled  to  retain  the  common- 
law  characteristics  of  vested  estates,  notwith- 
standing the  plain  language  of  the  statute  In- 
consistent therewith.  As  late  as  1869,  some 
over  40  years  after  the  new  system  was 
adopted  and  more  than  30  years  after  the 
decision  in  Coster  v.  Lorlllard,  so  eminent 
a  Jurist  as  Judge  Grover,  in  Moore  v.  LIttel, 
41  N.'  T.  83,  in  a  very  vigorous  opinion,  con- 
cnrred  In  by  two  of  his  associates,  insisted 
that  the  vested  future  estate  of  the  statute 
Is  In  all  respects  the  vested  remainder  at 
common  law,  and  that  a  person  not  answer- 
ing the  calls  of  the  common-law  mle  in  that 
regard,  yet  having  an  estate  in  expectancy, 
has  at  best  but  a  contingent  Interest  He 
argued  that  otberwise.  In  case  of  a  devise  to 
A.,  remainder  over  to  the  children  of  the 
testator  living  at  the  death  of  A.,  such  chil- 
dren would  take  both  vested  and  contingent 
renmlnders,  which  would  be  an  absurdity; 
that  the  only  way  to  avoid  confusion  is  to 
hold  that  in  such  a  case,  since  no  one  can  tell 
to  whom  the  estate  in  remainder,  will  finally 
go.  It  IB  contingent  [4{)[^'{,i^£j@0^ 
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case  before  as,  viewing  the  will  as  a  devise 
to  the  testator's  wife,  remainder  over  to  the 
sarvlvors  of  the  class  composed  of  his  chil- 
dren and  sister  Julia,  they  all,  under  the 
statute  and  from  the  common-law  standpoint 
as  well,  took  contingent  remainders.  On  the 
other  hand  the  court,  speaking  by  Woodruff. 
J.,  held  that  the  new  system  was  not  intend- 
ed to  be  a  statutory  declaration  of  the  com- 
mon law,  but  an  abrogation  of  It,  In  some 
respects  at  least,  and  a  substitution  In  lieu 
thereof  of  a  new  system  of  vested  estates 
which  might  be  mere  possiblUtles,  or  estates 
vested  In  one  sense  but  contingent  In  anoth- 
er,—vested,  but  subject  to  be  divested  upon 
the  happening  of  a  condition  subsequent,  and 
not  affected  by  common-law  Incidents  of 
vested  estates  or  by  any  other  than  those  In- 
dicated In  the  statute.  In  the  case  there  in 
band  there  was  a  devise  to  A.,  who  had  chil- 
dren, remainder  over  to  his  heirs.  The  ques- 
tion was,  did  the  children  take  Interests  In 
severalty  during  the  lifetime  of  the  father, 
which  any  one  of  them  could  convey,  and  if 
so  would  the  conveyance  pass  an  Indefeasible 
Interest  or  one  subject  to  be  defeated  by  the 
decease  of  the  grantee  during  the  lifetime  of 
the  father?  In  the  affirmative  it  was  con- 
tended that  they  took  contingent  interests  by 
the  rules  of  the  common  law,  which  were  In- 
alienable during  the  lifetime  of  the  father 
and  subject  to  be  entirely  defeated  as  to 
any  one  of  tbem  by  his  decease  during  con- 
tinuance of  the  life  estate;  and  that  the 
statutory  system  was  not  Intended  to  change 
such  rule.  In  the  negative  It  was  contended 
that,  if  conditions  exist  In  any  case  so  that 
Instantly  upon  the  determination  of  the  par- 
ticular estate  those  who  are  to  take  in  re- 
mainder will  be  known,  the  estate  In  re- 
mainder is  not,  strictly  speaking,  a  contin- 
gent remainder  at  common  law  or  under  the 
statute,  though  it  be  not  an  Indefeasible  es- 
tate during  the  existence  of  the  particular 
estate.  The  learned  Judge  who  wrote  the 
opinion  recognized  that  there  was  some  dif- 
ference of  opinion  as  to  the  true  character  of 
vested  remainders  at  the  common  law,  strict- 
ly so  called.  He  thought,  in  a  true  sense  a 
remainder  may  be  vested  under  the  common- 
law  rules,  and  yet  be  subject  to  be  divested 
upon  the  happening  of  a  contingency.  By 
that  It  will  be  seen  that  the  definition  of  a 
contingent  remainder,  by  the  elementary  rule 
stated  by  the  old  writers,  was  enlarged  some- 
what in  an  effort  to  make  the  statutory  and 
common-law  rules  harmonize.  But  during 
the  discussion  the  learned  Jadge  thought  best 
to  discard  "all  the  abstruse  and  refined  dis- 
cussions and  disputes,  as  to  what  constitutes 
an  estate,  and  what  a  mere  possibility  or 
expectation,"  by  common-law  principles,  and 
to  look  to  the  plain  language  of  the  stat- 
ute. In  that  be  ^aw,  rejecting  technical 
expressions  and  phrases  ordinarily  employed, 
that  "person"  In  the  statute  meant  Just  what 
It  expresses  and  no  more;  that  is, 
"  'When  there  Is  a  person  In  being,'  means 


when  you  can  point  to  a  human  being,  man, 
woman  or  child;  and,  *who  would  have  an 
Immediate  right  to  the  possession  of  the  lands 
upon  the  ceasing  of  the  precedent  estate,' 
means  that  If  you  can  point  to  a  man,  woman 
or  child  who,  if  the  life  estate  should  now 
cease,  would,  eo  Instantl  et  Ipso  facto,  have 
an  Immediate  right  of  possession,  then  the  re- 
mainder is  vested,  and,  by  necessary  conse- 
quence, all  the  contingencies  which  may  op- 
erate to  defeat  the  right  of  possession  are  to 
operate,  and  only  to  (verate  as  conditions 
subsequent" 

That  Is  to  say,  that  a  true  vested  remainder 
under  the  statute  may  be  but  a  contingent 
remainder  at  common  law.  It  may  or  may 
not  be  according  as  the  "man,  woman  or 
child"  you  shall  point  to  be  entitled  to  take  In 
remainder,  as  one  "whose  estate  nothing  can 
defeat  or  set  aside,"  or  one  whose  right  "in 
remainder  may  never  take  effect,"  referring 
to  the  definition  quoted  from  Blackstone, 
which  harmonizes  with  all  the  older  text-writ- 
ers, and  all  the  new  as  welt,  that  have  not 
fallen  into  confusion  by  failing  to  appreciate 
that  the  statutory  definition  Is  not  a  mere 
statutory  enactment  of  common  law,  but  one 
that  largely  cuts  loose  from  tbe  common  law 
and  erects  a  new  system. 

It  Is  said  In  4  Kent,  Comm.  (4th  Ed.)  202. 
speaking  of  common  law  estates: 

"An  estate  Is  vested  when  there  Is  an  Im- 
mediate right  of  present  enjoyment,  or  a  pres- 
ent fixed  right  of  future  enjojrment  It  gives 
a  legal  or  equitable  seisin." 

Speaking  in  close  connection  therevrtth  It 
Is  said  that  under  the  Xew  Yotk.  statute  there 
Is  a  vested  estate  "when  there  is  a  person  In 
being  who  would  have  on  Immediate  right  tn 
the  possession  of  the  lands,  upon  the  ceasing 
of  the  Intermediate  or  precedent  estate."  And 
again,  at  page  206,  speaking  of  the  distin- 
guishing characteristics  between  vested  and 
contingent  remainders,  it  Is  said:  "It  Is  not 
the  uncertainty  of  enjoyment  In  future,  but 
the  uncertainty  of  the  right  to  that  enjoy- 
ment." Applying  that  to  the  case  In  hanil. 
we  see  that  the  right  of  enjoyment  as  to  each 
remainderman,  at  the  death  of  the  testator, 
was  deijendent  upon  his  surviving  the  life  ten- 
ant. 

In  2  Washb.  Real  Prop.  (6th  Ed.)  |  1532. 
the  same  rules  are  stated  In  this  way: 

"The  broad  distinction  between  vested  and 
contingent  remainders  is  this:  In  the  first, 
there  is  some  person  in  esse  known  and  as- 
certained, who,  by  the  will  or  deed  creating 
the  estate,  is  to  take  and  enjoy  the  estate  up- 
on the  expiration  of  the  existing  particular  es- 
tate, and  whose  right  to  such  remalnd^  no 
contingency  can  defeat.  In  the  second,  it  de- 
pends upon  the  happening  of  a  contingent 
event  whether  the  estate  limited  as  a  remain- 
der shall  ever  take  effect  at  all." 

One  will  easily  apply  that  to  tbe  case  In 
hand  at  once,  seeing  the  contingency  as  to 
whether  any  partlculu  remalnd^man  will 
ever  snrrlve  tfiie  ttefi  ^ha«/*-'5l*^ 
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Tbp  controTerqr  we  bave  Indicated  as  olst* 
tng  in  New  Yoik  a  generation  after  the  new 
KTstem  had  received  Jodldal  e^odtlon  In 
Custer  T.  Lorlllard.  ezUblte  tbe  tenacity  with 
vbieb  courts  cling  to  comnKm-law  principles 
eren  after  being  displaced  by  a  plain  atatate, 
as  we  have  before  Indicated.  When  we  ob- 
serve that  tbe  controversy  opened  In  18^  and 
voB  then  fi^y  settled,  so  for  as  a  single  judi- 
rlal  dPcisioD  can  settle  any  qnestlon,  and  tbe 
doctrine  there  announced  was  fully  Indorsed 
Ip  the  great  case  of  Hawley  v.  James,  16 
Wend.  U,  and  yet  observe  that  It  was  In 
vigorous  activity  in  1S60,  we  need  not  marvel 
Tcry  much  to  And  ourselves,  a  generation  lat- 
f>r.  discussing  the  matter  afresh. 

We  have  striven  to  treat  the  subject  hi 
hand  as  briefly  as  possible  and  yet  do  Justice 
to  tbe  court  and  the  (luestlon,  drawing  only 
from  tbe  very  fountain  bends  of  the  common 
lav,  and  of  statutory  exposition  applied  to 
tlie  new  system  In  New  York  before  it  was 
adopted  here.  There  is  no  end  to  what  might 
be  said  If  we  were  to  endeavor  to  review  de- 
rided cases  in  detail.  Such  a  review  would 
bp  interesting  and  would  probably  re-enforce 
vpry  strongly  what  has  been  said,  yet  the 
fttiodples  finally  declared  would  probably  not 
hp  Wt  as  eflsily  understood  and  Impressed 
■IS  flnnly  upon  our  Judicial  system  as  by  omlt- 
lini?  such  discussion.  However,  we  cannot 
veil  close  the  matter  without  referring  more 
imrtlculnrly  to  Coster  v,  Lorlllard  and  Haw- 
V.  James,  because  they  .were,  In  effect,  in- 
'tirporated  Into  the  New  York  statutes  before 
we  took  them. 

In  Coster  v.  Lorillard  the  ultimate  question 
at  Issue  was  whether,  upon  the  facts,  there 
bad  been  an  unlawful  suspension  of  the  abso- 
lute power  ct  alienation.  Justice  Savage  at 
■he  outset.  In  dfscus^ng  the  statutes,  referred 
til  tbe  notes  of  the  New  York  revisers  as  Indi- 
'-ating  what  their  purpose  was  In  framing  the 
new  system,  namely,  that  It  was,  among  oth- 
•T  things,  to  "render  a  system  simple,  uni- 
form and  Intelligible,  which  was  various,  com- 
plicated and  abstmse.**  showing  that  Ibey  pur- 
posed more  than  a  mere  solution,  by  statute, 
of  oncertalnties  In  r^ard  to  tbe  common  law; 
that  they  contemplated  radical  dtutngcs  in  the 
''^sentlal  elements  of  estates.  These  expres- 
sions, showing  what  the  revisers  intended, 
were  quoted: 

"To  alMlish  all  technical  rules  and  distinc- 
tions, having  no  relations  to  the  essential  na- 
lare  of  property  or  the  means  of  Its  benefl- 
Hal  enjojment,  to  define  with  prcciaitm  the 
imlts  within  which  the  power  of  alienation 
may  be  suspended  by  the  creation  of  contin- 
z^nt  estates,  and  to  reduce  all  expectant  es- 
tites  anbstantially  to  the  same  class,  and  ap- 
Vis  to  fbem  the  same  rules,  whether  created 
by  deed  or  devise." 

"If  a  rule  of  law  Is  Just  and  wise  in  Itself, 
apply  It  nnlversally,  so  far  as  the  reasons  up- 
on widcta  It  la  founded  extend,  and  in  no  In- 
stance pmnlt  It  to  be  evaded;  If  It  Is  Irra- 
tional and  tandful,  or  tiie  reasons  upon  which 


It  la  rested  have  become  obsolete,  abolish  It  at 
once." 

So  It  will  be  seen  that  the  revisers  con- 
strocted  the  new  system  regardless  of  any- 
thing In  the  old  one  which.  In  their  Judgmrat, 
was  'Irrational  and  fanciful,"  or  rested  upon 
"obsolete  reasons."  or  was  "varioun,  compli- 
cated and  abstruse."  They  published,  in  ef- 
fect, that  they  Intended  to  make  "great  and 
radical  changes  throughout,"  quoting  the  lan- 
guage of  Chief  Justice  Savage.  Did  they  ac- 
complish their  purpose  as  to  vested  and  con- 
tingent estates?  We  may  best  answer  that, 
for  the  purposes  of  this  case,  by  further  quot- 
ing from  Chief  Justice  Savage's  opinion: 

"These  definitions  of  estates  and  contin- 
gent remainders,  It  wHl  be  seen,  are  very  dif- 
ferent from  the  common-law  definitions  of 
those  estates.  At  the  common  law  vested  re- 
mainders are  those  which  a  present  inter- 
est parses  to  the  party,  though  to  be  enjoyed 
in  the  future,  and  by  which  the  estate  is  In- 
variably fixed  to  remain  to  a  determinate 
person  after  tbe  particular  estate  Is  spent 
By  this  definition  the  remainder  In  the  pres- 
ent case  is  not  embraced,  for,  by  the  devise, 
a  present  Interest  does,  not  pass  to  any  par- 
ticular determinate  person  to  whom  It  Is  to 
remain  Invariably  fixed.  •  •  •  But  by 
the  statute'  definition  this  is  a  vested  remain- 
der, because  there  are  persona  In  being  who 
would  have  an  immediate  right  to  tbe  por- 
sesslon  upon  the  ceasing  of  tbe  precedent  es- 
tate, that  Ls,  there  are  persons  in  being  who 
would  take  the  possession  of  the  estate  were 
the  precedent  estate  now  to  cease.  *  •  • 
This  remainder  is  also  ccmtingent,  according 
to  the  statute  definition." 

"The  learned  antiquarian  will  pause  and 
ponder  over  this  vast  pile  of  ruins;  venera- 
ble at  least  for  their  antiquity,  the  erection 
of  which  occupied  centuries,  and  put  In  requi- 
sition the  labors  of  kings,  ecclesiastics  and 
laymen.  Upon  these  ruins  have  been  erected 
new  edifices— a  new  system  of  uses  and 
trusts,  apparently  plain  and  Intelligible,  and 
adapted  to  the  r«il  wants  of  society;  but 
whether  It  Is  so  In  reality  la  yet  to  be 
proved." 

In  Hawley  v.  James,  Coster  v.  Lorlllard 
was  fully  approved,  and  tbe  Idea  that  a  re- 
mainder can,  In  a  true  sense,  be  called  otiier 
than  contingent  when  tbe  right  of  future  en- 
joyment by  tbe  terms  of  the  will  Is  depend- 
ent upon  survivorship,  was  repudiated  In  the 
most  vigorous  terms.  In  the  opinion  by  Jus- 
tice Cowen  a  distinction  was  drawn  between 
vesting  In  respect  to  tbe  mere  right  to  take 
contingently,  and  In  respect  to  vesting  in  in- 
terest. After  Indorsing,  expressly,  all  that 
was  said  by  Savage,  C.  J.,  In  the  Coster  Case, 
and  reviewing  many  authcaitles,  he  said: 

"Wltb  such  a  train  of  authorities,  so  clearly 
settling  and  recognizing  the  rule,  *  •  • 
that  survivorship  is  an  uncertain  event,  and 
prevents  the  person  who  U  to  take,  from  be- 
ing determinate  and  ascertahted^^  and  espe- 
cially where  Uiere  Is  api^gyg^^c^^ 
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persons,  dcpei^Ing  on  tbelr  being  in  ease  at 
d  given  period  of  time,  I  cannot  allow  my- 
self to  entertain  a  moments  doubt  that  the 
remainder  in  tlils  case  is  contingent,  and  tliat 
It  cannot  rest  In  interest  nntll  the  persona 
who  are  to  take  are  ascertained  by  the  fact 
of  tbeir  being  In  life  at  the  expiration  of  the 
trust  term." 

We  may  rest  from  onr  labor,  satiaEled,  it 
seems,  that  we  have  demonstrated  that  our 
statute,  section  2037,  is  not  a  decUiration  of 
the  common  law  at  all,  tbongh  common-law 
terms  are  found  therein;  that  the  fact  tliat 
an  estate  in  remainder  is  vested  as  regard 
llmltationB  upon  the  right  to  suspend  the 
absolute  power  of  alienation  does  not  sog- 
geat  that  it  is  vested  absolutely  in  remainder 
and  that  the  remainder  is  alienable  according 
to  the  rules  of  the  common  law.  It  may  be 
a  contingent  remainder  only.  If  such  be  the 
expresseft  intention  of  tbe  creator  of  the  es- 
tate. When  we  are  caUed  upon  to  deter- 
mine whether,  as  to  an  estate  in  remainder 
created  by  will,  it  veeted  absolutely  at  tbe 
death  of  tbe  testator,  we  are  not  to  be  in- 
fluenced by  the  statutory  rules  upon  the 
subject  of  restraints  upon  tbe  absolute  power 
of  alienation,  but  by  the  will  Itself.  Tbe 
statute.  In  efFect,  so  declares.  Section  2057, 
Rev.  St  1808.  However,  we  ar6  to  keep  In 
mind,  of  course,  where  the  intention  of  the 
testator  is  not  plainly  expressed,  the  familiar 
rules  for  solving  ambiguities.  Having  de- 
tennined  the  testamentary  intention  of  the 
testator,  the  question  of  whether  the  effect 
of  tlie  was  to  create  mere  contingent 
remainders  will  have  been  answered,  though 
what  we  call  such.  If  there  were  circum- 
stances requiring  us  to  test  the  will  as  re- 
gards whether  it  unduly  suspended  the  abso- 
lute power  of  alienation,  we  might  find,  in 
that  light,  tliat  we  were  dealing  with  vested 
estetes.  In  short,  in  9olvIng  the  question  be- 
fore us  In  this  case,  the  statote,  section  2087, 
does  not  necessarily  cut  any  figure  whatever. 
True,  the  estates  in  remainder,  for  the  pur- 
poses of  the  stetute,  are  unquestionably  vest- 
ed estates;  but  that  does  not  mllltete  at  all 
against  tb^r  being  contlngoit  by  tbe  rules 
of  the  common  law  so  titiat  the  result  of  the 
decease  of  any  one  of  the  prospective  takers 
in  remainder  would  be  to  defeat  hia  right,  and 
cause  tbe  same  to  devolve  upon  tbe  other 
members  of  his  class,  nor  upon  the  estate 
h^ng  subject  to  be  divested,  and  go  as  in- 
dicated by  the  stetutcs  as  well. 

Many  principles  here  discussed  wen  treat- 
ed to  some  extent  in  Becker  v.  Chester,  116 
Wis.  90,  91  N.  W.  65a  They  would,  hnd  they 
been  applied,  have  led  to  the  result  rrached 
in  Smith  V.  Smith  (Wis.)  03  N.  W.  4fi2,  Mc- 
Willlams  v.  Gough  (Wis.)  03  N.  W.  550,  and 
In  le  Alblaton's  Estate  (Wis.)  94  N.  W.  169. 
and  perhaps  some  other  cases,  regardless  of 
the  doctrine  of  equitable  conversion. 

Applying  tbe  foregoing  to  the  will  before 
ns,  viewing  tbe  sister  of  Roger  Moran  and 
his  children  as  a  class,  if  he  intended  that 


neither  should  take  till  the  death  of  Ua  wife, 
all  became  possessed,  at  bis  death,  ot  con- 
tingent remainders  by  tbe  common  law.  since 
there  was  not  then,  as  to  either,  "a  fixed 
right  of  future  enjoyment"  Testing  tbelr 
Interests  by  the  statute  tliey  were  estates  in 
expectancy,  because  limited  to  commence  In 
possession  at  a  future  date.  Sections  2033. 
2034,  Rev.  St  1898.  Such  estates  were  also 
properly  designated  as  remainders,  because 
dependent  upon  a  precedent  estate,  and, 
whether  vested  or  omtlngent  were  transfei^ 
able  absolutely  or  subject  to  be  defeated 
upon  condition  subsequent  Sections  2035 
and  2067,  Id.  The  future  estates  or  remain- 
ders were  vested  in  character  under  sectini 
2037,  because  there  were  persons  designated 
who  "upon  the  termination  of  the  interne- 
diate  estate  would  eo  Instantl  et  ipso  facta 
have  an  immediate  right  to  tbe  possession 
and  enjoyment"  Such  estates  were  also  con- 
tingent under  section  2037,  since  at  no  tJme 
prior  to  the  termination  of  tbe  precedent 
estate  could  we  point  to  any  particular  oo« 
or  more  of  them,  singling  out  the  person  or 
persons  who  would  at  all  events  ultimately 
become  possessed  of  the  prt^rty.  Such  re- 
mainders, from  their  creation,  were  subject 
to  be  defeated,  "in  any  manner  or  by  any  act 
or  means  which  the  testator,  at  the  creation 
of  the  estates,  and  In  the  creation  thereof; 
provided  or  authorized."  Section  2(07,  Id.  i 
It  follows,  necessarily,  tiiat  in  whatever  way  I 
we  view  tbe  will,  we  have  tbe  plain,  simple 
duty  to  perform  of  discovering  the  intMitlon 
of  tbe  testator  and  giving  eifect  thereto,  sino.' 
there  la  nothing  about  the  testament  offend- 
ing against  any  law.  In  determining  tbe 
testementary  intention  we  must  look  only  to 
the  will  Rules  of  law  may  aid  in  discover 
ing  it  but  they  do  not  control  or  defeat  It- 
That  doctrine  was  very  concisely  expressed 
and  directly  applied  in  Smith  v.  Smith  (Wls.1 
93  N.  W.  452. 

Turning  now  to  the  performance  of  the 
primary  duty  above  indicated.  It  must  W 
conceded  that  wbetber  the  testetor  Intended 
bis  children  to  take  immediately  upon  bis 
death,  and  that  the  enjoyment  only  sbosld 
be  postponed  till  tbe  termination  of  tbe  life 
estate,  depended  upon  whether  the  word 
"survive"  was  used  with  reference  to  his 
death  or  that  of  his  wife.  No  statute  or  com- 
mon-law rule  controls  tbat  as  we  have  seen, 
or  affects  It,  except  by  way  of  solving  am- 
biguities. Precedente  cannot  help  to  any 
great  degree.  It  may  be  admitted  that,  noth-  : 
Ing  appearing  cliinrly  to  the  contrary  in  the  ' 
language  of  a  will,  the  presumption  gener 
ally  is  tbat  a  tiequest  or  devise  takes  effect 
"In  point  of  right  upon  tbe  death  of  tbe  tea- 
tator"  (Scott  V.  West,  63  Wis.  529,  24  N.  W. 
161,  25  N.  W.  18),  and  that  the  law  favors  i 
tbe  vesting  of  estates,  and  that  a  eonstructioo 
of  a  will  that  will  accomplish  that  result 
win  be  preferred  to  one  which  does  not 
(Patton  V.  Ludington.  303  Wis.  629.  79  N. 
10T3.  74  Am^^^Jt  je^^^g^ny  other  , 
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helpful  general  roles  might  be  referred  to, 
to  which  we  could  resort  In  solving  amblgul- 
lits.  But  at  the  outset  we  must  have  am- 
biguity before  we  can  enter  upon  the  Add  of 
iaterpretation  or  conatruction.  Too  often 
that  fundamental  principle  Is  not  given  Its 
proper  significance,  and  ambiguities  are  cre- 
ated by  construction  when  there  are  none  In 
fact,— the  meaning  of  the  will  being  either 
plain  and  umnlstakable,  giving  the  words 
tbelr  ordinary  signification,  or  the  probabili- 
ties pointing  so  strongly  in  one  direction  that 
the  paramount  duty  of  the  court  to  give  ef- 
fect to  the  purpose  stands  In  the  way  of 
seeking  for  a  JnstlQcatlon  to  go  In  some  other 
way. 

Much  is  said  In  cases  of  this  kind  by  way 
of  argument  as  to  dreumstanees  sufficient 
to  overcome  the  presamptlon  as  to  vesting 
upon  the  death  of  the  testator,  as  if  there 
were  always  such  a  presumption,  and  as  If 
in  case  of  such  vesting  having  taken  place 
tbere  could  be  no  divesting,  which  Is  not  the 
bet,  as  we  have  seen.  Such  rules  prevail 
in  the  absence  of  anything  In  the  will  clearly 
indicating  to  the  contrary.  But  where  there 
is  a  precedent  life  estate,  and  the  devise  or 
bequest  is  not  direct  to  those  who  are  to 
take  In  remainder,  leaving  the  period  of  en- 
joyment to  commence  only  after  the  termina- 
tion of  a  precedent  life  estate,  but  the  be- 
quest or  devise  Is  in  the  form  of  a  direction 
or  an  expressed  purpose  that  at  the  termina- 
tion of  the  precedent  estate  the  property  shall 
hf  divided  between  certain  persons  speclfled, 
that  circumstance  Is  held  to  effectually  dis- 
place the  presumption  as  to  Immediate  vest- 
ing, and  create  the  presumption,  nothing  ap- 
I>enring  clearly  to  the  contrary,  that  the  In- 
tention of  the  testator  was  that  the  estate  in 
remainder  should  not  vest  tmtll  the  time  for 
division  and  distribution  should  arrive. 
Smith  v.  Smith  (Wis.)  93  N.  W.  452;  Fatten 
r.  Ludlngton,  supra;  Scott  v.  West,  supra; 
Matter  of  Denton,  187  N.  T.  428,  83  N.  B. 
482;  Fowler  v.  Ingersoll,  12T  N.  Y.  472,  28 
N.  &  471;  Matter  of  Baer,  147  N.  Y.  348, 
41  N.  E.  702;  Lyons  v.  Oatrander,  167  N.  Y. 
135,  60  N.  a  334;  Matter  of  Brown,  154  N. 
Y.  313,  48  N.  E.  587;  Salisbury  t.  Slade,  160 
N.  Y.  278.  54  N.  B.  741;  Underhlll  on  Wills, 
346. 

Much  difficulty,  it  seems,  often  arises  by 
being  Impressed  so  strongly  with  the  general 
rale  as  to  the  Immediate  vesting  of  estates, 
applintble  where  the  devise  or  bequest  Is  di- 
rect to  the  remainderman,  as  In  Fatten  v. 
Ludlngton,  that  the  rule,  applicable  where 
the  devise  or  bequest  is  not  direct  In  form, 
bnt  rather  In  the  form  of  a  direction  to  di- 
vide and  distribute  after  the  termination  of 
the  precedent  estate,  and  also  the  distinction 
between  vesting  at  common  law  and  under 
the  statute,  particularly  that  as  to  the  former 
the  estate  may  liave  all  the  characteristics 
of  a  contingent  estate  at  common  law,  and 
tbat  the  statute  so  provides,  are  overlooked  ■ 
or  not  given  their  proper  weight.   The  sec- 


ond rule  mentioned  wM  applicable  and  given 
full  effect  In  In  re  Albiston's  Kstate  (Wis.) 
94  X.  W.  169,  and  McWUllams  v.  Qouffh 
(Wis.)  93  N.  W.  560.  The  distinction  should 
always  be  made  between  a  devise  or  bequest 
to  a  class  subject  to  a  precedent  life  estate, 
and  a  devise  or  bequest  to  one  for  life  with 
a  direction,  express  or  In  effect,  that  at  the 
termination  of  the  life  estate  the  property 
shall  be  divided  and  distributed  between  the 
members  of  a  class,  regardless  of  whethar 
tlie  property  dealt  with  be  realty  or  per- 
sonalty. That  Important  distinction  will  be 
found  very  thoroughly  discussed  in  some  of 
the  New  York  cases  we  have  cited.  By  fce^ 
ing  it  In  mind,  one  may  easily  understand 
bow  the  declsio}!  was  arrived  at  in  Matter 
of  Brown  and  similar  cases,  that  there  was 
an  immediate  vesting  upon  the  death  of  the 
testator,  and  the  decision  was  arrived  at  in 
Matter  of  Denton,  and  Salisbury  v.  Slade, 
that  the  vesting  of  the  estate  was  postponed 
till  the  termination  of  the  precedent  life  es- 
tate. At  the  same  time  one  will  avoid  con- 
fusing Fatton  v.  Ludington  and  similar  cases 
with  In  re  Atblstoft's  Estate  and  similar  cas- 
es. In  the  latter  class  of  cases  the  words 
of  survivorship,  nothing  appearing  to  the  con- 
trary, are  presumed  to  refer  to  the  happen- 
ing of  the  event  which  will  render  neces- 
sary the  ascertainment  of  the  moinljers  of 
the  class  among  whom  the  remainder  of  the 
estate  is  to  be  divided;  while  In  the  former 
class,  such  words,  nothing  appearing  to  the 
contrary,  are  presumed  to  refer  to  the  death 
of  the  testator.  So,  In  connection  with  flie 
rules  that  the  law  favors  the  Immediate  vest- 
ing of  the  estate  upon  the  death  of  the  tes- 
tator, and  tbat  It  will  be  presumed  that  such 
was  the  intention  of  the  testator,  nothing 
appearing  to  the  contrary,  It  should  be  nn- 
derstood  that  the  necessity  for  the  ascertain- 
ment of  the  members  of  a  class  among  whom 
the  estate  Is  directed  to  or  will  be  divided 
after  the  termination  of  the  precedent  es- 
tate, satisfies  the  proviso  of  the  rule  In  re- 
spect to  immediate  vesting  and  destroys  Its 
force.  A  devise  or  bequest  to  a  class  Is 
deemed  to  be  one  thing,  and  a  devise  to  the 
survivors  out  of  a  class,  or  a  direction,  as 
In  this  case,  that  "after,"  etc.,  the  property 
"to  be  divided  equally  among,"  etc.,  used  in 
connection  with  express  words  of  survivor- 
ship, closely  connected  with  the  event  to 
which  the  word  naturally  refers,  is  plainly 
another  thing.  The  term  "vested"  Is  here 
used  with  reference  to  Its  strict  common-law 
signification,  that  is,  the  condition,  as  we 
have  seen,  where  the  right  has  become  fixed 
where  it  la  to  remain  absolutely,  though  the 
enjoyment  thereof  may  be  postponed  to  the 
termination  of  a  particular  precedent  estate. 

In  Lyons  v.  Ostrander,  supra,  the  will  was 
treated  as  if  It  dealt  with  real  estate,  though 
it  Is  true  the  doctrine  of  equitable  conver- 
sion might  well  have  been  applied.  It  does 
not  seem,  however,  tbat  the  character  of  the 
law  In  tbat  regard  was  considered  materi- 
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It  was  said  that  tUe  rule  that  words  of  surri- 
Torshlp  In  a  will  refer  to  tlie  time  of  tbe  tea- 
tator's  death  does  not  appl7  to  a  case  where  a 
point  of  time  Is  mentioned  In  tbe  will  other 
than  the  death  of  the  testator,  to  which  the 
contingency  which  shnll  call  for  a  distribution 
and  divisioii  of  the  estate  can  be  referred,  or 
where  a  life  estate  Intervenes,  or  where  the 
context  of  tbe  will  evinces  an  Intent  that 
tbe  vesting  of  the  estate  In  the  remainder- 
man shall  be  postponed.  Here  "vesting"  was 
used  In  Its  comuion-Iaw  sense.  So  It  was 
held  that,  altbough  under  the  circumstances 
of  that  case  a  remainderman  took  a  vested 
interest  upon  the  death  of  the  testator,  speak-  ' 
Ing,  evidently,  of  vesting  In  the  statutory 
sense,  it  became  divested  by  the  predecease 
of  tbe  life  beneficiary,  and  went  over  to  tbe 
children  of  such  deceased  remainderman,  not 
by  force  of  the  law,  but  because'  the  will  so 
(Urected.  \ 
Probably  tbe  rule  tbat  a  devise  or  beqnest  ; 
to  be  divided  between  the  members  of  a  j 
class  at  some  point  of  time  distant  from  that  ■ 
of  the  death  of  the  testator,  nothing  appear- 
ing to  the  contrary,  means  among  such  per- 
sons as  shall  then  be  "Id  esse"  is  as  well  U- 
luatrated  by  Matter  of  Baer,  147  N.  T.  348. 
41  N.  E.  702,  as  could  be  by  reference  to  a 
multitude  of  cases.  It  Is  sufficient  to  refer  to 
the  syllabus  covering  the  subject,  which  Is  a  : 
concise  deduction  from  tbe  opinion  of  tbe 
court: 

"Where  final  division  and  distribution  is 
to  be  made  among  a  class,  tbe  benefits  of  a 
will  must  be  confined  to  those  persons  who 
crane  within  tbe  appropriate  category  at  the 
date  when  tbe  distribution  or  division  is  di- 
rected to  be  made." 

In  such  a  case  the  will,  nothing  appearing 
to  indicate  a  contrary  intent,  is  to  be  read, 
not  as  a  devise  directly  to  the  membo:^  of 
the  class,  as  explained  In  Fatton  v.  Ludlng- 
toa,  but  as  a  devise  to  tbe  snrrlvors  of  the 
class,  the  term  "survivors"  pointing  to  tbe 
time  set  for  the  division  to  take  place.  That 
is  because  the  circumstances  evidence  sucb 
as  the  testamentary  Intention,  which  must 
always  govern,  as  we  have  seen.  We  do  not 
shape  tbat  with  reference  to  any  statute,  but 
we  find  what  that  is,  and  then  we  give  the 
appropriate  name  to  jhe  estates  created.  If 
we  call  them  vested  estates,  where  they  fall 
within  the  rule  stated,  we  mean  vested  in  a 
statutory  sense,  and  subject  to  be  divested 
upon  condition  subsequent  We  have  a  good 
illustration  of  that  hi  vol.  4,  Gould's  Edition 
of  Kent,  p.  203,  which  also  Illustrates  the  con- 
fusion that  one  Is  liable  to  fall  Into  by  not 
distinguishing  common  law  from  statutory 
vesting.  Tbe  editor  quotes  Williams  on  Real 
Property  to  tbe  effect  that  an  estate  always 
ready  for  distribution  upon  the  termination 
of  the  precedent  estate,  answers  to  the  calls 
of  a  vested  remainder',  saying.  In  effect,  that 
while  that  accords  with  the  New  Tork  stat- 
ute, it  is  defective  as  a  common-law  defini- 


tion, and  gives  this  Illustration,  dtlng  many 
authorities: 

"If  land  is  devised  to  the  testator's  wife 
for  life  and  at  her  death  to  such  of  the  tes- 
tator's children  as  shall  then  be  living,"  apoo 
the  will  taking  effect,  there  being  a  wife  and  ; 
children,  "the  xiersons  who  would  take  at  any  i 
given  Instant,  if  tbe  wife's  estate  should  de-  j 
termine,  then,  are  ascertained,  and  the  re-  I 
mainder  Is  always  ready  to  come  into  po:^-  | 
session  at  any  moment   Yet  this  Is  ungues-  j 
tiouably  a  contingent  remainder.   On  the  otii-  | 
er  baud  a  devise  to  testator's  wife  for  life, 
remainder  to  B.,  0.,  D.,  E.,  and  F.,  'provided  j 
that  if  any  of  the  last  five  named  children  ' 
die  before  my  wife,  then  the  property  to  he  j 
equally  divided  between  the  survlvMs,"  gives  i 
a  vested  remainder,  defeasible  on  condition  | 
subsequent."  While  the  Illustration  is  valu- 
able to  support  our  conclusions  here,  we  think 
the  learned  author  failed  to  note  the  full  j 
scope  of  the  distinction  between  tbe  common-  ' 
law   and   the   statutory   definitions   under  j 
which,  in  both  cases,  the  remainders  were 
contingent  by  the  common  law,  iind  both 
TCTted  and  contingent  by  the  statute;  vested.  , 
because  at  every  instant  of  time  after  tlie 
taking  effect  of  the  will  there  would  be  per- 
sons in  being  wbo  would  have  the  immediate 
right  to  tbe  possession  upon  the  termlnntion 
of  the  precedent  estate;  contingent,  because  | 
at  no  instant  of  time  prior  to  the  terminatlOD 
of  the  precedent  estate  could  any  one  or  more 
of  the  remaindermen  'be  pointed  to  as  the 
person  or  persons  who  would  ultimately  en- 
joy the  property.  The  author  recognizes  that 
whether  any  member  of  the  class  will  ulti- 
mately take  is  dependent  upon  the  same  con- 
tingency, viz.,  survivorship  till  the  termina- 
tion of  the  precedent  estate.   He  then  finds  a  ' 
reason  tor  calling  the  remainder  first  one 
thing  and  then  another  to  wifisfy  the  inten- 
tion of  tbe  testator,  which  does  not  concern 
the  substance  of  things  at  all.    Why  sndi 
straining  to  use  terms  by  their  common-law 
moaning  regardless  of  the  utter  uselessness 
thereof?  The  author  finally  comes  down,  as 
will  be  seen  from  a  careful  examination  of 
bis  notes,  to  the  Idea  that  tbe  testator's  In- 
tention must  govern  regardless  of  what  we 
call  the  estates  which  be  creates.   That  was 
the  conclusion  in  Smith  v.  Smith,  supra, 
where  Mr.  Justice  Wluslow,  speaking  for  this 
court,  said,  In  efl!ect,  that  all  minor  rules  and 
statutes'  ore  to  promote  rather  than  to  defeat 
tbe  one  dominant  principle  that  the  intent  of 
the  testator  must  prevail    There  tbe  direc- 
tion to  divide  and  distribute  at  a  future  tm-  i 
certain  time  was  held  to  indicate  tbat  only  j 
those  in  ease  at  the  Instant  of  time  set  for 
the  distribution  were  entitled  to  take,  be- 
cause, reganlless  of  what  we'  might  name 
tbeh:  remainders,  they  were  after  all  but  ez- 
pcctapt  estates  and  it  was  competent  for  the 
testator  to  give  any  direction  to  tbem  be 
might  see  fit  under  section  20S7,  Rev.  SL 
1898,  so  long  gs.^^o43fiaftjgf^t  vlolat- 
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cd.  The  decisions  in  Scott  v.  West,  Ford  v. 
Ford,  and  Patton  t.  Ladlngton,  are  In  har- 
mony with  that  view. 

It  Is  belleTed  that  If  the  learned  trial  Judge 
had  viewed  the  will  before  us  in  the  light  of 
the  foregoing  stated  principles,  a  different 
result  would  have  been  reached  than  the  one 
complained  of.  The  will  contains  the  ele- 
ments of  precedent  life  estate,  remainder, 
which  the  testator  directed  to  be  equally  dt- 
rided  among  his  children,  the  direction  lim- 
ited by  the  words,  "who  may  survive,"  used 
in  direct  connection  with  the  event  upon 
wliicb  the  division  was  made  dependent,  to 
wit,  the  death  of  his  wife,  and  nothing  ap- 
pearing upon  the  face  of  the  wIU  indicating 
that  the  words  of  survivorship  referred  to 
any  other  event  than  that  event.  Going  no 
further,  It  would  seem  that  the  members  of 
the  class  among  whom  the  testator  Intended 
his  estate  in  remainder  to  be  divided  must 
remain  uncertain  tilt  the  death  of  the  life 
tenant.  If  there  could  be  any  reasonable 
donbt  about  that  from  the  language  of  the 
residuary  clause  referred  to,  there  Is  the  sec- 
ond paragraph  added,  which  would  remove 
that  doubt.  After  the  use  of  the  language 
wholly  disposing  of  the  entire  estate,  the 
added  words,  in  a  separate  paragraph,  "I  also 
wish  my  sister  Julia  Dolan  to  have  an  equal 
share  of  the  above  property  with  my  children, 
if  she  survives  the  death  of  my  wife."  indi- 
cate very  strongly  this  to  have  been  the  state 
of  the  testator's  mind  at  the  time  of  mailing 
such  addition:  either,  in  drafting  the  pre- 
ceding paragraph  by  inadvertence  his  sister 
Julia  was  omitted:  or  after  the  testator's 
scheme,  as  at  first  formulated,  was  fully 
spread  upon  the  paper.  It  occurred  to  him 
that  his  sister  Julia  should  be  provided  for, 
Thereupon,  with  the  Idea  to  place  her  in  the 
class  with  his  children,  he  added  the  words 
sbove  quoted.  It  seems  unmistakable,  tak- 
ing both  paragraphs  together,  that  the  pur- 
pose of  the  testator  was  to  put  his  children 
and  his  sister  Julia  into  one  class  for  dlstri- 
bntion  of  his  estate  In  remainder  equally  aft- 
er the  death  of  his  wife. 

The  judgment  appealed  from  is  reversed 
and  the  cause  remanded  to  the  circuit  court 
with  directions  to  enter  Judgment  affirming 
the  Judgment  of  the  county  court  and  for 
fnrther  proceeding  according  to  law.  The 
taxable  costs  In  this  court  upon  both  sides 
fftn  be  a  charge  on  the  contingent  Interests 
of  the  parties  to  this  litigation  In  the  prop- 
erty In  controversy,  but  not  paid,  out  of  the 
eitate  to  the  prejudice  of  the  life  tenant. 

CASSODAY,  C.  J.  (dissenting).  I  do  not 
ffish  to  have  the  ground  of  my  dissent  In  this 
case  misimderstood.  The  case  of  Coster  v. 
Lorillard,  14  "Wend.  265.  commented  upon  at 
length  in  the  opinion  filed,  and  the  case  of 
Rawley  v.  James,  16  Wend.  01,  therein  re- 
ferred to,  were  both  cited  In  the  opinion  of 
this  court  In  Ford  t.  Ford,  70  Wis.  19,  60,  61, 
IB  N.  W.  1S8,  S  Am.  St.  Rep.  117.  Those 


cases  were  thus  cited  because  the  question 
under  consideration  was  whether  the  devise 
of  the  homestead.  In  Wisconsin,  In  trust,  by  Its 
terms,  suspended  the  absolute  power  of  alien- 
ation for  a  longer  period  than  prescribed  by 
the  statutes  In  force  in  this  state,  and  which 
had  been  copied  from  the  statutes  of  New 
York— citing  sections  2034.  2037,  2038,  2039, 
2086,  2089,  and  2091.  Following  those  cases, 
it  was  held  that  such  devise  of  the  homestead 
was'lnvalld,  because  during  the  period  pre- 
scribed there  was  and  could  be  "no  person  in 
beiug  by  whom  an  absolute  fee  In  possession" 
could  be  conveyed.  Ford  v.  Ford,  supra; 
Coster  V.  Lorillard.  14  Wend.  303,  307  (per 
Savage,  C.  J.);  Hawley  v.  James,  16  Wend. 
121,  122  (per  Nelson,  C.  J.).  What  was  said 
in  those  opinions  about  vested  and  contingent 
estates  and  remainders,  bad  reference  to  the 
question  of  perpetuities.  But  no  such  ques- 
tion has  been  raised  by  counsel  In  this  case, 
and  no  such  question  is  here  Involved.  The 
only  question  here  for  consideration  is  the 
construction  to  be  given  to  the  devise  which 
gave,  bequeathed,  and  disposed  of  the  estate 
as  follows:  "To  my  beloved  wife  the  land 
and  appurtenances"  described  "during  the 
term  of  her  natural  life,  and  after  her  death 
to  be  divided  equally  among  my  children  who 
may  survive."  The  language  Is  plain,  and 
free  from  ambiguity.  There  is  no  question 
of  equitable  conversion  Involved.  The  simple 
question  here  is  whether,  upon  the  death  of 
the  testator,  the  children  took  a  vested  estate 
In  the  lands  so  devised.  Four  years  after  the 
decision  in  Hawley  v.  James,  supra,  the  same 
court  held  that:  "In  a  devise  of  real  estate 
to  one  for  life,  and  from  and  after  his  death 
to  three  others,  or  to  the  survivors  or  sur- 
vivor of  them,  their  or  his  heirs  and  assigns, 
forever,  the  remaindermen  take  a  vested  in- 
terest at  the  death  of  the  testator,  and,  con- 
sequently, though  at  the  time  of  the  decease 
of  the  tenant  for  life  there  be  hut  one  of  the 
remaindermen  surviving,  he  takes  only  one- 
third  of  the  estate,  and  the  heirs  at  law  of 
the  two  others  take  the  residue.  The  words 
of  survivorship  refer  to  the  death  of  the  tes- 
tator, and  not  to  the  death  of  the  tenant  for 
life,  unless  from  other  parts  of  the  will  It  be 
manifest  that  the  Intent  of  the  testator  was 
otherwise.'*  Moore  v.  Lyons,  25  Wend.  119, 
reversing  the  Judgment  of  the  Supreme  Court 
In  the  siune  case  with  Nelson,  C.  J.,  presiding. 
That  decision  has  frequently  been  sanctioned 
in  New  York.  The  reasoning  of  the  dissent- 
ing opinion  of  Judge  Orover  In  Moore  v,  Lit- 
tel,  41  N.  Y.  66,  87-9T,  cited  in  the  opinion 
on  file  in  this  case,  gives  support  to  the  de- 
cision in  this  case.  But  the  court  In  that 
case  held  that:  "A  grant  to  A,  for  life,  and 
after  his  decease  to  his  heirs  and  their  as- 
signs, forever,  gives  to  the  children  of  the 
latter  a  vested  interest  in  the  land,  although 
liable  to  open  and  let  in  after-born  children 
of  A.,  and  liable  also  (in  respect  of  the  inter- 
est of  any  child)  to  be  wholly  defeated  bv.his 
death  before  hie  fathasiti^Siitolkji0td^U!^ 
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wbetber  vested  ox  continsent.  la  alienable 
during  the  life  of  A.  (the  tenant  for  life),  and 
passed  by  deed  or  mortc^se.  subject  only  to 
open  or  be  defeated  In  like  manner  aa  be- 
fore." To  the  same  effect,  Griflln  t.  Shepard, 
124  N.  Y.  70,  26  N.  E.  339;  Campbell  T. 
Stokes,  142  X.  T.  23,  3(1  M.  E.  811.  Judge 
Urover  alone  dissented  from  the  last  propo- 
sition quoted,  and  two  other  of  the  eight 
judges  concurred  In  his  dissent  from  the 
first  proposition  quoted.  Speaking  of  that 
dissenting  opinion,  the  same  court,  in  a 
learned  and  discriminating  opinion,  concur- 
red in  by  all  the  Jndg^  subsequently  said 
that:  "The  court  did  not  concur  in  the  rea- 
Mmlng,  or  the  conclusion  to  which  it  led. 
Followed  steadily  to  its  logical  consequen- 
ces, it  would  apparently  take  out  of  the  oper- 
ation of  the  statute  a  large  class  oi  future  m- 
tates  upon  the  ground  that  tbey  are  men 
possibilities,  and  not  estates  at  alL  The  col- 
lision at  the  bottom  of  that  case  was  ovra 
the  ctaaractnr  of  a  contingent  remainder  lim- 
ited to  the  heirs  of  a  person  then  living. 
The  majority  of  tiie  court,  founding  their 
opinion  upon  the  definitions  of  the  Revised 
Statutes  and  tbelr  express  authority,  held 
that  the  cblldren  of  John  Jackson  had,  dur- 
ing hlB  Ufe,  and  notwithstanding  the  uncer- 
tainty of  tbelr  ever  living  to  be  hla  heirs,  an 
expectant  estate,  which  could  be  aliened. 
The  dissent  went  upon  the  ground  that  such 
children,  dnring  the  life  of  the  father,  had  no 
estate  at  all,  but  only  the  possibility  of  ac- 
quiring one,  whicb,  therefore,  was  not  the 
subject  of  a  conv^ance."  That  case,  as  there 
said,  "at  least  settled  the  question  that  such 
a  contingent  right  as  was  devised  to  John 
Foley  is  within  the  definition  of  expectant 
estates,  and  governed  by  the  ptoTlsiona  of  the 
Revised  Statutes.  It  Is  true  that,  to  allow  of 
title  by  descent,  there  must  be  something  to 
descend;  and  what  that  is,  In  a  case  of  con- 
tingent remainder,  which  may  never  vest 
either  in  Interest  or  possession  except  a  mere 
possibility  of  acquiring  an  Mtate,  is  a  ques- 
tion which  the  mandate  of  the  statute  suffi- 
ciently answers,  but  which  may  also  be  an- 
swered on  principle.  John  Foley  had  some- 
thing more  than  a  mere  possibility  of  acquir- 
ing an  estate.  He  bad  the  fixed,  absolute 
right  to  have  the  estate  If  the  contlngen<7 
occurred.  That  right  was  conferred  by  the 
will  of  the  testator,  and  vested  in  him  at  the 
instant-  ot  the  letter's  deatii.  The  devisee 
held  It  as  a  vested  right,  but  such  a  right  as 
the  contingent  and  uncertain  character  of  the 
devise  created;  nevertheless  a  fixed  and 
vested  right,  which  the  Revised  Statutes  rec- 
ognize as  an  estate,  placed  in  the  category 
of  expectant  estates,  and  decree  shall  be  de- 
scendible and  which  as  we  have  already  seen 
was  descendible  even  at  common  law."  Hen- 
nessey V.  Patterson,  S5  N.  Y.  102,  lOS.  And 
80  I  think  the  logical  consequences  of  the 
dedalMi  In  this  case  are  the  same  as  that 
court  so  declared  to  be  the  logical  consequen- 
ces of  Judge  GroTer*B  dissenting  opinion,  and 


that  Is  "that  it  takes  out  of  the  operation  of 
the  statute  a  large  chiss  of  future  estates 
upon  the  ground  that  they  are  more  possi- 
bilities, and  not  estate  at  alL"  To  my  mind, 
the  language  of  the  devise  in  this  case  i»  eab- 
stantlally  the  same  as  the  devise  hi  iloon 
V.  Lyons,  supra,  and  the  grant  In  Uatae  v.  | 
Lit^  supra,  and  should  receive  the  same  I 
construction.  So  construed,  the  children  bsd  i 
an  interest  capable  of  being  conveyed  by 
deed  or  mortgage  during  the  Ufe  of  the  moth- 
er, subject  only  to  oipen  or  be  defeated,  as 
mentioned.  The  decision  of  tiie  court  hi  j 
Moore  v.  LIttel.  supra,  has  often  been  san*^ 
tloned  in  New  York.  The  devise  construed  In 
Livingston  v.  Greene,  62  N.  Y.  118,  iSa,  was  '■ 
quite  similar,  and  in  that  case  Peckfaam,  J.,  i 
speaking  tor  the  whole  court,  said  that:  "The 
words  'after,'  and  iipon  the  death  of  the 
wife,'  and  like  words,  do  not  make  a  contin- 
gency, but  merely  indicate  when  the  remaln- 
iet  shall  take  effect  in  possession— the  com- 
mencement of  the  enjoyment  of  the  estate." 
In  that  case  the  testator's  children  all  var- 
vlved  bim,  but  several  of  them  died  before 
the  widow;  and  It  was  held  "that  the  cbfl- 
dren  took  a  vested  remainder,  not  subject  to 
be  defeated  by  their  death  prior  to  that  of 
the  widow."  To  the  same  effect  Embury  v. 
Sheldon.  68  X.  Y.  227,  235,  286;  Eelao  v.  Lor  i 
lllard.  85  N.  r.  177;  Matter  of  Accounts  of  i 
Mahan,  98  N.  Y.  372.  376;  Byrnes  v.  Still- 
well,  103  N.  Y.  453,  460,  463,  9  N.  E.  241,  5T 
Am.  Rep.  760.  In  Kelly  t.  Kelly,  61  N.  Y.  47, 
the  testator  devised  and  bequeathed  all  bis 
estate  to  his  two  childrm,  and  In  case  of  ttie 
death  of  one  the  surviving  child  was  to  have 
the  whole,  and  in  case  of  the  death  of  both 
the  same  was  given  to  two  nephews,  with  di- 
rections not  to  sell  or  mortgage  until  the 
youngest  child  should  reach  the  age  of  21: 
and  It  wa»  "held  that  the  death  referred  to  ' 
was  one  happening  In  the  lifetime  ot  the  tes- 
tator; and  tbat.be  having  died  leaving  ttae  two 
children  him  surviving,  th^  took  a  fee.  and 
the  limitation  over  was  of  no  effect"  In  Vdd 
Axte  V,  Fisher,  117  N.  Y.  401,  22  X,  B.  943.  tl» 
testator  gave  bis  residuary  estate  to  his  execo- 
tor.  In  trust  with  power  to  sell  and  invest  tiie 
proceeds  and  provide  for  and  pnq^wly  main- 
tain D.,  and  the  balance  on  the  death  of  D. 
was  thereby  given  to  J.,  who  died  befbre  D., 
Intestate,  leaving  children;  and  it  was  beld 
that  upon  the  death  of  the  testator  J.  took  s 
vested  remainder,  subject  to  tiie  exmtee  ot 
the  power  of  sale,  and  that  upon  the  death  of 
J.  his  int«%st  descended  to  his  issue.  Tbu 
it  has  been  h^  that:  "The  words  from  and 
after/  used  in  a  testammtary  gift  of  a  re- 
mainder, following  a  life  estate,  do  not  af- 
ford Bufflcient  ground  in  tbranselves  for  ad- 
Judging  that  the  remainder  Is  contingait  vid 
not  vested;  and,  unless  tiielr  meaning  is  en- 
larged by  the  context  they  are  to  be  regarded 
as  defining  the  time  of  aij<^yment  slmplj< 
and  not  of  the  vesting  of  tttie.  The  presump- 
tion Is  that  apteB||tOT@t{n^(tl^  his  dit- 
poaitions  shall  like  eSectln  en^^ment  or  in- 
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terest  at  the  date  of  his  d«ttb;  and  upon  the 
happening  of  that  event,  unless  the  language 
af  the  vill  b7  faUr  construction  makes  his 
sifts  contingent*  they  wlU  be  regarded  as 
Tested^  Words  of  surrlrorshlp  and  gifts  over 
im  the  death  of  the  primary  beneflc^ry  are 
to  be  conatmed,  unless  a  ramtrary  Intention 
appears,  aa  relating  to  the  death  of  the  tes- 
tator.*' Nelson  t.  Russell,  135  N.  Y.  137,  140. 
31  X  XL  1008.  The  case  at  bar  Is  quite  sim- 
ilar to  Stokes  T.  Weston,  142  N.  T.  438,  87 
X.  E.  Blfi,  where  "the  will  of  S.  gave  to  his 
wife  the  use  of  all  his  im^rty  for  life,  the 
renialnder  to  hla  three  chlldren^-tm)  sons, 
who  were  nnmarrledt  and  a  daughter,  who 
was  married  and  had  two  chlldroi.  The  will 
tbeo  provided  that  In  case  of  the  death  of  the 
sons,  or  either  of  them,  without  Issue  then 
Uvlng,  the  share  (tf  the  one  so  dying  should 
be  divided,  equally  between  the  two  grand- 
chUdien.  •  •  •  Held,  that  the  death  re- 
ferred to  was  that  of  a  son  during  the  life- 
tinie  of  the  testator,  and,  as  they  both  surviv- 
ed blm,  they,  with  their  sister,  took  the  entire 
estate,  subject  to  the  life  estate  of  the  wid- 
ow." It  was  there  also  held  that:  "The  law 
favors  equality  among  children  In  the  distri- 
bution of  estates,  and  In  case  of  doubtful  con- 
struction of  the  language  of  a  wUl  it  sheets 
that  which  leads  such  a  result.  So,  also, 
the  law  favors  the  vesting  of  estates,  and.  In 
case  a  will  contains  apt  words  to  dispose  of 
the  testator's  entire  estate,  that  construction 
will  be  given  to  it"  So  the  case  at  bar  is 
quite  similar  to  Hersee  t.  Simpson,  154  JH.  T. 
486.  48  N.  EL  880^  where  "the  will  of  a  testa- 
tor, who  left  a  wife  and  children  surviving, 
devised  a  lite  estate  In  hla  real  property  to 
hla  wife,  and  provided  that  ftom  and  after 
her  decease  tiie  properly  should  be  disposed 
of  according  to  the  statutes  governing  the  de- 
scent of  real  property.  Held,  that  the  belts 
of  the  testator  upon  hla  death  tot/k  a  vested 
remainder  in  his  real  estate."  In  that  case 
the  court  also  held  that:  "A  remaindcar  la  not 
to  be  considered  as  ctmtlngait  In  any  case 
where,  consistently  with  the  intention  of  the 
testatOT,  it  may  be  construed  as  being  vested. 
The  words  from  and  aftor.'  In  a  testamentary 
gift  of  a  remainder  following  a  life  estate,  do 
not  make  the  remainder  conting«it,  and  pre* 
vent  ita  being  construed  as  vested,  where 
there  Is  nothing  else  on  the  t&ee  of  the  wlD 
tending  to  show  that  the  vesting  of  the  re- 
mainder was  postponed  or  Intended  to  be  post- 
poned beyond  the  death  of  the  testator."  I 
have  thus  quoted  at  length  from  New  York 
cases,  because  certain  cases  from  that  state 
are  cited  In  support  of  the  decision  in  this 
case.  But,  In  my  Judgment,  the  decision  In 
this  case  Is  In  conflict  with  the  settled  law  in 
New  York,  as  appears  from  cases  cited,  and 
numerous  others  which  might  be  cited,  and 
also  numerous  prior  rulings  of  this  court. 
Scott  T.  West.  68  Wis.  683,  66S-57S,  508-686, 


24  N.  W.  161,  25  N.  W.  18;  Baker  v.  Estate 
of  McLeod,  78  Wis.  634,  641-545,  48  N.  W. 
657;  Bumbam  v.  Bumbam,  78  Wis.  657,  666, 
567,  48  N.  W.  661;  Patton  v.  Ludlngton,  108 
Wis.  629,  646-660,  79  N.  W.  1073,  74  Am.  St. 
Kep.  910;  Smith  v.  Smith  (Wis.)  83  N.  W. 
452.  It  has  the  support,  however,  of  In  re 
Albiston's  Estate  (Wis.)  94  N.  W.  169,  In 
which  I  dissented.  Id.  170.  It  is  true  that 
the  devise  quoted  was  followed  by  this 
dause:  "I  also  wish  my  sister  Julta  Dolan  to 
have  an  equal  share  of  the  above  property 
with  my  children  If  she  survives  the  death  of 
my  wife."  But  that  did  not  prevent  the  es- 
tate from  vesting  In  the  children  upon  the 
death  of  the  testator,  subject  to  open  and  let 
In  the  sister  Julia  in  case  she  should  survive 
the  death  of  the  widow.  This  Is  in  harmony 
with  a  number  of  the  cases  cited  above,  and 
many  others  which  might  be  cited.  Moore  v. 
Llttel,  GrlfBn  v.  Shepard,  Campbell  v.  Stokes, 
and  Scott  v.  West,  supra.  As  Indicated  in 
some  of  the  cases  cited,  certain  estates  were 
vested  under  the  New  York  statutes,  from 
which  ours  were  taken,  which  would  not 
have  been  vested  at  common  law.  And  yet, 
in  my  Judgment,  the  estate  In  the  case  at  bar 
was,  subject  to  the  life  estate  and  the  condi- 
tions mentioned,  not  only  rested  In  the  chil- 
dren Immediately  upon  the  death  of  the  testa- 
tor, under  the  statutes,  but  also  would  have 
been  so  vested  at  common  law.  If  not,  then 
in  whom  Is  such  estate  vested  in  the  case  at 
bar?  Certainly  not  In  the  tenant  for  life,  the 
wiuow,  for  by  the  terms  of  the  devise  the  es- 
tate which  she  took  terminated  on  her  death. 
There  Is  no  claim  that  the  widow  or  any  one 
else  took  the  remainder  of  the  estate  In  trust, 
and  there  Is  no  ground  for  making  any  such 
a  claim.  Thus,  we  have,  by  virtue  of  the  de- 
cision In  this  esse,  the  anomaly  of  an  estate 
In  remainder  without  any  remainderman  and 
without  any  trustee  to  hold  such  title,  which, 
it  would  seem,  Is  to  remain  without  an  own- 
er, In  trust  or  otherwise,  during  the  life  oC  the 
widow.  That  is  the  question  that  confronted 
this  court  In  Scott  v.  West,  supra.  It  was 
there  held  that  upon  the  death  of  the  testator 
the  grandchildren  then  living  took  a  vested 
remainder,  subject  to  open  and  let  In  after- 
bom  grandchildren,  and  to  be  divested  by 
death  without  issue,  notwithstanding  the  tes- 
tator's daughters,  as  trustees,  hsd  the  maa- 
agement  of  the  estate  during  their  lives  and 
the  life  of  the  survivor  of  them.  See  pages 
554,  565r  658,  et  seq.,  63  Wis.,  pages  165,  167, 
24  N.  W.,  and  other  pages  cited  above.  To 
my  mind  It  Is  very  clear  that  upon  the  deatii 
of  the  testator  the  land  in  question  becamt. 
vested  In  the  children,  so  that  the  same  coula  ■ 
be  conveyed  by  them  subject  to  the  wldow'b 
life  estate  and  the  condition  named. 

The  foregoing  statement  Is  sufficient  to  u. 
dicate  the  grounds  upon  which  I  dissent 
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PAXTON  &  GALLAGHER  et  al.  v.  VAD- 
BOUKEB. 

(Snprenu  Oonrt  ot  Nebraska.    Oct.  16,  1901.) 

CONTRACT— ACTION  FOR  BREACH— D  AH  AGES— 
OOOD  WILL. 

1.  "Good  will,"  as  a  property,  is  intangible, 
and  is  merely  ao  incident  of  other  property. 
It  cannot  be  recovered  for  as  an  element  of 
damage  when  the  property  to  which  it  is  at- 
tached baa  been  TOluDtarily  alienated. 

2.  Ad  instruction  given  by  the  trial  court 
which,  in  substance,  tells  the  jury  that  if  the 
daily  sales  were  leas,  by  reason  of  the  failure 
to  furnish  staples,  then  the  difCerence  of  the 
daily  sales  would  be  the  measure  of  damages, 
without  including  therein  any  reference,  nor 
regard  to  the  profit  or  loss  in  the  sale  ot  the 
goods,  held  erroneous  on  the  measure  of  dam- 
ages, and  prejudicial  error. 

8.  Where  damages  are  susceptible  of  actual 
computatioD.  the  amount  thereof  should  not  be 
left  to  conjecture. 

4.  In  a  suit  for  the  alleged  breach  of  a  con- 
tract providing  for  the  sale  of  goods  at  private 
sale  at  retail,  wherein  the  breach  alleged  is  the 
sale  of  a  part  of  the  goods  at  auction,  the  meas- 
ure of  dnmnge  is  the  difference  of  the  price  at 
whkdi  the  goods  sold  at  the  auction,  and  the 
price  at  which  the  same  goods  would  have  sold 
at  private  sale  at  retail. 

El.  Bef  unl  of  the  trial  court  to  submit  an 
instructitm  requested  examined,  and  held  error. 

Commissioners'  Opinion.  Department  No. 
2.  Error  to  District  Court,  Lancaster  Coun- 
ty; HaU,  Judge. 

"Not  to  be  officially  reported." 

Action  by  Emilina  M.  Vadbouker  against 
Paxton  &  Gallagher  and  others.  Judgment 
for  plaintiff.  -Both  parties  prosecute  error. 
Bevosed. 

Doyle  &  Stone,  for  plaintiffs  in  error.  Hax- 
lett  ft  Jack,  F.  N.  Proat,  and  Burr  ft  Burr, 
tor  defendant  In  error. 

OLDHAM,  C.  Plaintiff  sued  the  defend- 
ants in  this  cauRe  of  action  for  damages  on  a 
contract  entered  into  between  the  parties  on 
the  8th  day  of  February,  1896,  which  said 
contract  Is  as  follows: 

"Bamestown,  Nebr.,  February  8,  1896. 
This  agreement  made  and  entered  into  the 
day  and  year  above  written,  by  and  between 
I'axton  &  Gallagher,  Kilpa trick-Koch  Dry 
Goods  Co.,  American  Hand  Sewed  Shoe  Co., 
Kind  &  Smead,  Gilmore  &  Rubl,  Herman 
Bros.,  Hausner  &  Good,  and  William  F.  Do- 
lan  &  Co.,  parties  of  the  first  part,  and  E.  M. 
Vadlwuker,  party  of  the  second  part,  wit- 
nesseth:  The  said  party  of  the  second  part 
has  this  day  given  to  each  of  the  parties  of 
the  first  i«irt.  a  note  secured  by  chattel  mort- 
gage, to  secure  the  different  amounts  owing 
by  said  second  party  to  tlie  said  first  parties, 
and  said  first  parties  have  taken  possession 
of  the  property  so  mortgaged  and  are  now  in 
possession  of  the  same. 

"It  is  hereby  agreed  and  understood,  that 
said  first  parties  ore  to  place  the  said  mort- 
gaged property  In  the  bands  of  C.  N.  Warren, 
as  their  agent  for  the  purpose  of  disposing  of 
said  property  by  selling  the  same  by  retail. 
Said  first  parties  are  to  furnish  sucli  staple 


goods,  as  may  be  necessary  to  meet  tt 
mand  of  the  trade,  and  are  to  pay  fo 
goods,  80  purchased  out  of  the  procee 
the  sales  and  are  also  to  pay  the  said 
ren  for  his  services  for  disposing  of  tbi 
property,  are  to  pay  the  rent  and  rii 
expenses  of  the  selling  said  goods,  and  : 
pay  to  P.  Vadbouker.  $15.00  per  week  f 
services  to  assist  the  said  Warren  In  d 
Ing  of  said  property,  for  which  sum  thi 
P.  Vadbouker,  agrees  to  give  the  boslne 
exclusive  time  and  attention. 

"After  the  entire  expense  of  sellinj 
disposing  of  the  said  property  Is  paid,  a 
goods  remaining  from  the  sale  of  said 
erty  are  to  be  applied  to  the  payment  i 
Indebtedness  owing  by  said  second  pai 
said  first  parties  until  said  Indebtedm 
entirely  paid  and  satisfied. 
I     "It  Is  further  agreed  and  understood 
I  said  agreement  Is  to  continue  so  long  i 
I  sales  of  said  mortgaged  prop^ty  are  \ 
i  factory  to  said  first  parties,  and  thai 
time  first  partlos  become  satisfied  that 
costing  too  much  to  dispose  of  said  prt 
I  In  the  above-described  manner,  then 
I  first  parties  are  to  sell  said  property  a1 
]  tion  or  In  bulk  to  the  highest  bidder, 
properly  advertising  the  same,  but  said 
are  not  in  any  event  to  be  sold  at  aucti 
In  bulk  for  the  period  of  60  days  frou 
date. 

"Said  second  party  hereby  sells,  a: 
and  transfers  to  said  first  parties  her 
books  of  account,  and  all  bills  recelvabh 
hereby  authorizes  said  first  parties  to  ( 
said  books  of  account  and  all  bills  re< 
ble  and  to  receipt  therefor. 

"All  money  so  received  to  be  applied  t 
Indebtedness  owing  by  tbe  second  pai 
the  said  first  parties." 

The  breaches  of  the  contract  set  o 
plaintiff's  petition,  brlefiy  summarized, 
alleged  to  have  been  tbe  refusal  of  d< 
ants  to  furnish  the  staple  goods  which 
j  necessary  to  the  conduct  of  the  business 
failure  of  the  defendants  to  use  dillger 
the  collection  of  the  notes  and  account 
signed  by  plaintiff;  and  the  selling  o 
goods  at  auction  before  the  expiration  c 
60-day  limit.  In  violation  of  the  con 
Tbe  damages  asked  were  $5,000  for  U 
leged  conversion  of  the  stock  of  goods 
200  for  the  alleged  conversion  of  the 
and  accounts,  and  $1,800  for  Uijury  t< 
good  will  of  plaintiff's  business.  The  de 
ants  answer  tills  petition,  admitting  the 
ing  of  tbe  contract,  and  that  within  th 
rlod  of  (>0  days  mentioned  therein  tbey 
soiue  of  the  goods  at  auction  on  one 
but  allege  that  the  auction. sale  took  pla< 
reason  of  a  subsequent  oral  agreement  tc 
effect  between  plaintiff  and  defendants, 
deny  that  they  refused  or  neglected  to 
ulsh  staples.  They  further  say  that  on  > 
5,  1890,  the  plaintiff,  by  changing  tbe 
on  tbe  store  building,  locked  the  store  a£ 
the  del^iidtta4#^^^M^  wd  thereby  o 
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tbe  defendants  from  the  posses&lon  of  the 
said  goods,  in  violation  of  the  terms  of  the 
contract;  that  thereupon  they  were  compelled 
to  replevin  the  goods,  and  foreclosed  their 
chattel  mortgage  thereon;  and  that  after  sell- 
ing the  same,  and  applying  the  proceeds 
thereof  to  the  debt,  there  still  remains  unpaid 
of  the  said  mortgage  indebtedness  the  sum 
of  $600.  Plaintifif  filed  a  reply  denying  the 
new  matter  contained  in  the  answer,  and 
upon  these  issues  a  trial  was  had,  and  the 
jury  returned  a  verdict  for  the  plaintiff  for 
$925.25.  Both  plaintlCT  and  defendants  filed 
motions  for  a  new  trial,  which  were  over- 
ruled, and  Judgment  was  rendered  on  the  ver- 
dict and  each  prosecutes  error  to  this  court. 

The  principal  contention  of  the  plaintiff, 
Vadbouker,  Is  that  her  verdict  is  too  small. 
She  sued  for  $8,000,  and  proceeds  on  the  the- 
ory that  a  portion  of  this  arises  from  a  loss 
of  "good  will,"  which  was  of  the  alleged 
value  of  $1,800.  The  trial  court,  by  an  m- 
struetion  given  on  its  own  motion,  withdrew 
tbls  question  from  the  Jury.  In  this,  we 
tblnk,  the  trial  court  was  fully  Justified. 
By  what  process  of  reasoning  can  It  be  con- 
cluded that  the  good  will  of  a  business,  when 
that  business  has  been  transferred  to  an- 
other, remains  in  the  hands  of  the  original 
party  as  a  valuable  asset?  Good  will,  as 
proiierty.  Is  Intangible,  and  is  merely  an  inci- 
dent of  other  property.  Rawson  v.  Pratt.  91 
Ind.  9.  The  good  will  without  the  business 
is  notbing.  If  it  Is  meant  to  be  claimed  that 
the  parties  Intended  by  this  contract  that  the 
possession  was  but  temporary,  and  that  plain- 
tiff should  have  the  stock  back  at  the  end 
of  60  days,  with  the  good  will  unimpaired, 
a  saffident  answer  Is  tliat  the  intention  in 
this  respect  must  be  ascertained  from  the 
contract,  and  the  contract  will  not  bear  this 
Interpretation.  Plaintiff  made  this  contract 
of  her  own  free  vrtli,  and  terminated- it  by 
her  own  wrongful  act  in  dispossessing,  by 
force,  the  parties  to  whom  she  had  given 
possession  of  the  stock  of  goods  under  it. 
That  question  was  settled  in  the  replevin 
action  between  these  same  parties  for  this 
stock  of  goods,  which  action,  with  its  results, 
was  pleaded  and  proven  in  this  case.  Be- 
sides, this  action  Is  for  a  breach  of  the  con- 
tract, and  not  for  the  wrongful  taking  and 
selling  of  tills  stock  of  goods.  This  is  a  ma- 
terial distinction,  that  should  not  be  lost 
^ght  of  in  this  case.  This  fairly  disposes  of 
tbe  allegations  of  error  relied  on  by  plaintlfT. 

Defendants  allege  numerous  errors  In  the 
trial  of  the  cause  below,  but,  as  this  case 
will  have  to  be  tried  again,  for  reasons 
bereinafter  given,  it  will  only  be  necessary  to 
examine  their  most  serious  assignments, 
which  are  with  reference  to  the  instructions 
fiiiven  by  the  trial  court  on  the  measure  of 
damage  which  plaintiff  was  permitted  to  re- 
cover, and  particularly  of  the  measure  per- 
mitted OQ  the  alleged  failure  of  defendants 
to  fomish  staples,  and  on  the  auction  sale, 
and  on  the  alleged  negligence  In  collecting  \ 


the  notes  and  accounts  assigned  them  by 
plaintiff. 

In  respect  to  the  alleged  failure  to  furnish 
staples,  we  fail  to  find  any  competent  evi- 
dence in  the  record  on  which  this  claim  can 
be  based.  The  injury  In  this  class  of  cases 
must  he  real— the  damage  actual.  The  trial 
court  Instructed  the  Jury  on  the  measure  of 
damages,  in  substance,  ttiat  If  the  daily  sales 
were  by  reason  of  the  failure  to  furnish 
staples,  then  the  difference  In  the  amount  of 
the  dally  sales  would  be  the  measure  of  dam- 
ages. No  reference  is  made  In  the  Instruc- 
tion to  the  profit  or  loss  on  the  sales  of  the 
goods.  The  evidence  on  the  part  of  the 
plaintiff  shows  that  they  were  selling  these 
goods  during  the  time  the  defendants  had 
charge,  at  cost.  This  was  not  denied  by  the 
defendants,  nor  Is  it  complained  of  by  plain- 
tiff. How  actual  damage  can  occur  by  selling 
more  or  less  at  cost  "passeth  understanding," 
unless  by  reason  of  such  failure  such  goods 
were  afterwards  sold  at  a  sacrifice,  and  of 
this  there  is  no  competent  proof  In  the  record. 

On  the  claim  for  damages  for  wrongfully 
keeping  and  retaining  the  notes,  accounts, 
and  bills  receivable,  which  were  assigned, 
and  for  neglecting  and  carelessly  permitting 
a  part  to  remain  uncollected,  the  evidence 
shows  that  these  notes  and  accounts  were 
put  in  the  hands  of  the  hank  at  Barnestown 
as  the  agent  of  defendants,  and  that  the  to- 
tal receipts  from  the  collection  thereof  were 
but  $3i).S7,  which  was  applied  on  the  Indebt- 
edness covered  by  the  mortgage.  The  presi- 
dent of  the  bank  testified  that  he  made  every 
reasonable  effort  to  collect  these  notes  and 
accounts  while  in  his  possession,  except 
bringing  suit;  that  he  was  acquainted  with 
the  financial  standing  of  nearly  all  of  the  par- 
ties owing  these  ciahns;  and  that.  In  bis 
judgment,  the  notes  and  accounts  were  nearly 
all  noncollectible,  and  not  worth  to  exceed 
"one  cent  on  the  dollar."  The  only  evidence 
that  plaintiff  offered  even  remotely  tending 
to  sustain  this  claim  was  that  of  the  witness 
Vadbouker,  who  testified  that  he  thought  that 
most  of  the  claims  were  good.  But  plaintiff 
did  not  IntrodMce  any  testimony  pretending 
to  point  out  a  single  note  or  account  that 
was  rendered  uncollectible  by  the  default  of 
defendants'  agont  in  not  presenting  the  claims 
or  bringing  suit  during  the  28  days  that 
these  claims  were  In  the  hands  of  defendants' 
agent.  The  burden  of  proving  this  allegation 
of  negligence  was  on  the  plaintiff,'  and  it  was 
for  her  to  show  specific  facts  from  which 
proof  of  this  negligence,  and  consequent  loss 
to  her,  could  he  logically  deduced.  It  is  not 
sufHcIent  to  show  that  a  large  amount  of 
notes  and  bills  had  been  assigned  to  defend- 
ants, and  only  a  small  amount  collected,  and 
leave  the  question  of  negligence  to  be  pre- 
sumed from  this  fact  alone;  and  especially 
will  this  not  do  when  the  allegation  In  the 
petition,  as  In  the  case  at  bar,  only  charges 
a  failure  in  collecting  "a  / Pi/t^JlifT^^-" 
\  These  damages  we^  tsaflt^tKlBte'y^Aetnal 
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computation,  and  ahoTild  Dot  bare  been  left  to 
conjecture. 

On  the  Question  of  the  meaaure  of  damages 
for  the  alleged  breach  of  contract  in  holding 
the  auction  sale,  defendants  requested  an  in- 
struction which  fixed  the  measure  of  dam- 
ages at  '*the  difference  In  amount  for  which 
the  goods  sold  at  auction  did  sell,  and  the 
price  for  which  they  would  hare  sold  at  pri- 
vate sale  In  the  manner  provided  in  the  con- 
tract." This  request  was  dmled,  and.  Instead 
of  this  measure  of  damage  being  submitted 
to  the  Jury,  the  court  told  the  Jury  that  If 
they  found  tbat  this  breach  of  the  <!ontract 
had  occurred,  and  "if  such  breach  reduced  the 
amount  of  dally  sales  between  said  dates 
[meaning  the  date  of  the  contract  and  the 
date  of  the  sale]  below  what  such  sales,  the 
evidence  satisfies  you,  would  have  been,  had 
breaches  not  occurred,  then  that  difference 
measures  the  extent  of  plaintiff's  damage." 
If  we  have  been  correct  In  our  conclusion 
on  the  measure  of  damage  fixed  by  the  court 
In  the  instruction  ou  the  alleged  failure  to  fur- 
nish staples,  it  wctuld  follow  that  the  same 
criticism  applies  to  Its  measure  of  damage 
-on  the  auction  sale,  and  that  the  correct  rule 
for  estimating  damages  on  this  alleged 
breach  of  the  contract  was  embodied  in  the 
Instruction  requested  by  the  defendants  and 
refused  by  the  court.  Sutherland,  in  bis  work 
on  Damages  (page  17),  says:  "The  universal 
and  cardinal  principle  is  that  the  person  in- 
jured shall  receive  a  compensatlop  commen- 
surate with  his  loss  or  Injury,  and  no  more, 
and  it  is  a  right  of  the  person  who  Is  bound 
to  pay  this  compensation  not  to  be  compelled 
to  pay  more.  This  principle  is  paramount. 
By  It  all  rules  on  the  subject  of  compensatory 
damages  are  tested  and  corrected.  They  are 
but  aids  and  means  to  carry  out  this  prin- 
ciple, and  when  in  any  Instance  they  do  not 
contribute  to  this  end.  but  operate  to  give 
less  or  more  than  Just  compensation  for 
actual  Injury,  they  are  either  abandoned  as 
Inapplicable,  or  turned  aside  as  an  excep- 
tion." Applying  the  above  rule  on  tbls  Item, 
the  actnal  damage  sustained  is  the  difference 
between  what  the  goods  sold  for  at  auction, 
and  what  they  were  worth  at  the  retail  price 
they  were  then  selling  for,  and  no  more. 

It  is  therefore  recommended  that  the  Judg- 
ment of  the  district  court  be  reversed,  and 
this  cause  remanded. 

POUND  and  SEDGWICK,  Ca,  concnr. 

Berened  and  rraianded. 


KOEHLER  V.  REED  et  aL 

(Supreme  Court  of  Nebraska.    Nov.  20,  1001.) 

PLBADINQ— ANSWER  OF  CODE  FEND  A  NT— NO- 
TICE —  CROSS-PETITION  —  PERSONAL  JUDO- 
HBNT— DEFAULT  J UDOHENT— INJUNCTION. 

1.  Where  a  party  is  made  a  defendant  Id  an 
action,  and  Lb  duly  serred  with  process,  he  la 
charged  with  notice  of  whatever  answer  any 
of  bis  codefendants  may  lile  only  when  snch 


answer  is  filed  within  the  time  required  b; 

2.  When  a  personal  Judgment  is  ren 
against  a  defendant  upon  a  cross-petitl 
which  DO  relief  is  grayed  against  Dim, 
proper  proceeding  it  is  error  to  refuse  to  i 
Bucii  judgment  upon  the  ground  that  stu 
fendant  has  been  Kuilty  of  laches  in  faili 
defend. 

3.  A  party  against  whom  judgment  has 
rendered  by  default  is  not  entitled  to  an  u 
tion  to  restrain  the  collection  of  the  jndg 
and  to  have  the  Judgment  vacated  an 
aside,  and  be  permitted  to  defend,  nnle 
make  it  appear  from  his  pleadings  and 
(X)  that  he  has  a  meritotioua  defense  t 
cause  of  actioo  on  which  the  Judgmenl 
based,  (2)  that  he  has  no  adequate  reme 
law.  and  (3)  that  hia  plight  is  In  no  wi 
tributable  to  hia  own  neglect 

OommlBsloners'  Opinion.  Departmeu 
1.  Error  to  District  Court,  Funuw  Go 
Morris,  Judge. 

"Not  to  l>e  officially  reported." 

Action  by  Henry  G.  Koeliler  against  1 
M.  Reed  and  others.  Judgment  for  d< 
ants,  and  plaintiff  brings  error.  Affirm 
part 

James  McNoiy  and  John  M.  Bagai 
plaintiff  in  error.  MeCIure  &  Andersfl 
I.  Foss,  and  Norman  Jackaon,  for  defen 
in  error. 

DAY.  C.  This  Is  an  equitable  action 
tuted  in  the  district  court  of  Furnas  ci 
by  Henry  G.  Koehler  against  Emily  M. 
executrix,  C.  B.  Bachelder,  clerk,  G 
Coon,  sheriff,  and  others,  praying  tha 
enforcement  of  a  certain  Judgment  b 
strained,  that  the  same  be  vacated  an 
aside,  and  that  the  plaintiff  be  allowi 
make  his  defense  to  the  action  In  wh] 
was  rendered.  Upon  the  trial  the  com 
nied  the  plaintiff  the  relief  prayed  anc 
missed  his  suit  To  review  this  rullnj 
plaintiff  has  brought  error  to  this  < 
The  facts  out  of  which  the  controversy  i 
are  substantially  as  follows: 

On  April  9,  1S92,  Emily  M.  Reed,  e 
trix,  commenced  a  suit  In  the  district 
of  Furnas  county  against  Peter  Pen 
Charles  C.  White,  receiver  of  Dawes  & 
and  Henry  6.  Koehler,  the  object  and  pi 
of  which  was  to  foreclose  a  certain  mor< 
executed  and  delivered  by  said  Penrai 
Reuben  R.  Reed.  The  petition  containt 
averment  that  on  May  10,  1890,  the  de 
ant  Penraud  sold  and  conveyed  by  wori 
deed  tbe  premises  sought  to  be  foreclosi 
Koehler,  who  as  a  part  of  the  consider 
of  said  sale  and  conveyance  assumed 
agreed  to  pay  the  mortgage  described  li 
petition.  The  plaintiff  prayed  for  a  foi 
sure  and  sale  of  the  mortgaged  pren 
and  that  said  defendants  Penraud  and  I 
ler  be  adjudged  to  pay  any  deficient^ 
might  remain  after  applying  the  procee 
the  sale  to  the  payment  of  the  debt 
sonal  service  of  summons  was  bad  npoi 
fendants  Penrand  and  Koehler.  Defen 
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White,  receiver,  eotered  a  voluntary  appear- 
ance, and  filed  an  answer  In  which  he  plead- 
ed  his  reproscntatlTe  capacity  and  permission 
to  sue,  and  also  alleged  that  the  loan  sued 
on  by  the  plaintiff  had  been  negotiated  by 
Dawes  &  Fosa,  and  they  had  heen  compelled 
to  pay  one  of  the  interest  coupons  upon  said 
loan  In  the  sum  of  $6.35;  also,  that  on  the 
same  day  plaintiff's  note  was  executed  the 
said  Penraad  had  executed  to  Dawes  &  Foss 
five  notes  for  the  sum  of  $16.50  each,  of 
which  four  remained  unpaid,  and  to  secure 
these  notes  had  given  to  them  a  mortgage 
on  the  property  described  in  the  petition. 
Neither  Penraud  nor  Koehler  appeared  in  the 
action.  On  May  24,  1892,  a  trial  was  had, 
the  court  finding  that  the  defendant  Penraud 
executed  and  delivered  the  note  sued  on  by 
the  plalntiflT,  and  that  there  was  due  thereon 
$600.15,  and  that  the  mortgage  given  to  se- 
cure it  was  a  first  lien  on  the  premises;  that 
there  was  due  Charles  C.  WLlte.  receiver, 
$72^,  on  his  cause  of  action  set  forth  in  his 
answer;  and  that  his  mortgage  Is  a  second 
Hen  on  the  premises.  The  premises  were  or- 
dered sold  to  satisfy  the  decree.  Pursuant 
to  the  decree  the  premises  were  sold  and  pro- 
ceeds thereof  distributed.  Upon  the  con- 
firmation of  the  sale  the  coort  entered  a  find- 
ing and  Judgment  against  defendants  Pen- 
raud and  Koehler  for  the  deficiency,  adjudg- 
ing that  they  were  personally  liable  to  Emily 
M.  Reed,  executrix.  In  the  sum  of  $350.88, 
aud  to  Charles  C.  White,  receiver,  for  $73.35. 

The  errors  assigned  In  the  case  now  before 
UB  may  be  reduced  to  the  simple  Inquliy  as 
to  whether  the  court  erred  In  rendering  Judg- 
meat  for  the  defendants  upon  the  pleadings 
and  the  evidence.  The  pleadings  and  the 
evidence  offered  by  Koehler  tendered  a  good 
defense  to  the  original  action.  It  is  appar- 
ent, therefore,  that  conclusions  of  the  learned 
trial  Judge  must  have  been  based  upon  the 
ladies  of  Koehler. 

It  will  be  remembered  that  Koehler  made 
DO  appearance  in  the  action.  He  did  not  ap- 
pear and  defend,  because  he  supposed  his  be- 
ing made  a  party  to  the  suit  was  for  the 
sole  purpose  of  foreclosing  his  equity  of  re- 
demption in  the  premises.  His  presumption 
may  have  been  a  very  plausible  one  from  the 
facts  as  be  understood  them,  and  yet  does 
that  afford  htm  a  legal  excuse  for  a  failure 
to  examine  into  the  cause  of  action  In  which 
be  was  summoned  to  defend?  The  cross-pe- 
tition of  White,  receiver,  contained  no  aver- 
ment that  Koehler  had  assumed  aud  agreed 
to  pay  the  mortgage  sought  to  be  foreclosed 
by  the  cross-petition,  nor  was  any  fact  al- 
leged from  which  such  an  Inference  might 
be  drawn.  His  name  is  not  mentioned  In 
the  cross-petition,  nor  Is  any  relief  prayed 
against  him.  Had  he  examined  the  cross- 
petition.  It  would  have  disclosed  nothing  re- 
quiring an  answer  from  him.  It  is  hard  to 
conceive  upon  what  principle  Koehler  conid 
be  charged  as  being  guilty  of  laches  In  fail- 
ing to  appear  and  defend  against  the  aver- 


ments of  the  cross-petition  when  nothing  was 
being  claimed  against  him.  As  we  view  it, 
the  Judgment  against  Koehler  upon  the  claim 
of  the  receiver  Is  not  supported  by  the  plead- 
ings, and  the  showing  and  petition  of  Koeh- 
ler, so  far  as  they  relate  to  the  proceedings 
of  0.  G.  White,  the  receiver,  were  auffldent 
to  warrant  the  court  In  vacating  the  Judg- 
ment. 

Besides,  the  cross-petition  appears  to  be 
verified  on  May  23,  1892.  and,  while  there  is 
nothing  In  the  present  record  to  disclose  the 
date  on  which  it  was  filed,  It  Is  fair  to  pre- 
sume that  it  was  not  filed  until  after  the 
date  of  verification.  The  answer  day  of  the 
summons  served  on  Koehler  was  May  9, 
1892.  It  Is  well  settled  that  a  party  mado 
defendant  in  an  action  and  duly  served  wltfi 
process  Is  charged  with  notice  of  whatever 
answer  any  of  his  co-defendants  may  file 
only  when  such  answer  is  filed  within  the 
time  required  by  law.  Arnold  v.  Badger 
Lumber  Co.,  36  Neb.  841,  66  N.  W.  269:  Ha- 
vermeyer  v.  Paul,  45  Neb.  874,  63  N.  W.  93z. 

In  the  plaintiff's  petition,  however,  there 
was  a  distinct  allegation  charging  the  de- 
fendant Koehler  with  liability,  and  praying 
for  Judgment  against  him  for  any  deficiency 
which  might  exist  after  the  mortgaged  prem- 
ises were  sold.   Every  issue  now  tendered 
and  sought  to  be  litigated  could  have  been 
I  litigated  in  the  case  of  Reed  v.  Penraud,  and 
i  no  doubt  would  have  been  had  Koehler  exer- 
I  clsed  ordinary  diligence,  and  informed  hlm- 
I  self  of  the  nature  of  the  suit  he  was  sum- 
!  moned  to  defend.   He  was  duly  served  with 
!  process  of  the  pendency  of  the  suit,  and  was 
i  bound  to  take  notice  of  the  claims  which 
!  were  made  against  him.    Having  failed  to 
j  avail  himself  of  the  opportunity  afforded 
I  him  by  law,  he  will  not  now  be  permitted  to 
say  that  he  had  a  perfect  defense  to  the  ac- 
tion, and  that  the  allegations  In  the  petition 
were  In  point  of  fact  untrue, 
j     The  question  here  presepted  has  been  be- 
fore this  court  on  a  number  of  occasions,  and 
In  no  case  has  relief  been  granted  where  the 
paity  seeking  It  had  been  guilty  of  negligence 
in  interposing  his  defense  in  the  original  ac- 
tion.  The  following  quotatlous  from  our  own 
court  will  Bulfice  to  show  how  strictly  the  rule 
has  been  adhered  to. 

In  Horn  v.  Queen,  4  Neb.  11,  this  court 
quoted  with  approval  from  Lelby  v.  Hiers 
of  Ludlow,  4  Ohio,  493,  as  follows:  "Before 
a  court  of  chancery  will  order  a  cause  to  be 
reheard  at  law,  they  will  require  the  com- 
plainant to  show  that  he  used  due  diligence 
in  preparing  and  conducting  his  defense  at 
law,  and  that  he  was  prevented  from  then 
making  It  by  circumstance  beyond  his  con- 
trol," and  added:  "We  think  this  is  clearly 
the  law  that  a  party  must  have  done  all  that 
he  could  under  the  circumstances,  that  he  had 
not  been  negligent,  and  that  he  must  show 
that  he  has  a  defense  to  the  action." 

In  Young  V.  Morgan,  13  Neb.  48,  31Jlir,.W. 
1.  It  tB  said:   "The  ^^^bn^CaMt^SHi** 
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equity  will  afford  no  relief  against  a  judg- 
ment to  a  party  who  has  purposely  or  negli- 
gently omitted  to  make  his  defense  at  law." 

In  Pope  V.  Hooper,  6  Neb.  178,  It  is  said: 
"In  an  original  action  in  equity  to  vacate 
a  judgment  or  decree  If  the  ground  of  com- 
plaint is  not  the  result  of  fraud  on  the  part 
of  the  plaintiff  or  some  circumstance  beyond 
the  control  of  the  defendant,  but  Is  occasion- 
ed by  the  fault,  negligence,  or  want  of  ordi- 
nary diligence  on  the  part  of  the  defendant, 
he  will  not  be  permitted  to  deny  the  correct- 
ness of  the  Judgment  or  decree  or  to  renew 
the  controversy."  The  same  ruling  Is  adhered 
to  In  Osborne  v.  Gehr,  29  Neb.  661,  46  N. 
W.  84.' 

In  Norwegian  Plow  Co.  v.  Blllivar,  47  Neb. 
193.  66  N.  W.  292,  31  L.  R.  A.  747,  this  lan- 
guage was  used:  "A  court  of  equity  will  not 
Interfere  because  of  fraud. alone,  but  the  per- 
son aggrieved  must  make  It  appear  that  a 
good  reason  existed  why  the  defense  was  not 
Interposed  In  the  original  suit." 

In  Bankers*  Life  Ins.  Co.  v.  Robblns,  53 
Neb.  44,  73  N.  W.  269,  It  vras  held  thut  a 
person  was  not  entitled  to  an  injunction  to 
restrain  the  enforcement  of  a  judgment  un- 
less he  makes  It  appear,  both  from  his  plead- 
ings and  proof,  "(1)  that  he  has  a  meritorious 
defense  to  the  cause  of  action  on  which  the 
judgment  Is  based;  (2)  that  he  has  no  ade- 
quate remedy  at  law;  and  (3)  that  his  plight 
Is  fn  no  wise  attributable  to  his  own  neglect" 

In  Funk  v.  Kansas  Mfg.  Co.,  53  Neb.  452, 
73  N.  W.  931,  It  is  said:  "It  Is  well  settled 
that  enuity  will  not  relieve  a  party  against  a 
judgment  on  account  of  bis  own  negligence 
or  that  of  his  attorney." 

In  Cleland  v.  Hamilton  Loan  St  Trust  Ca, 
55  Neb.  13,  75  N.  W.  239,  a  number  of  au- 
thorities are  collated,  and  this  language  Is 
used:  "It  Is  an  Inflexible  rule  that  a  party 
seeking  relief  in  equity  from  a  judgment  tak- 
en against  him  by  default  must  exhibit  a  de- 
fense to  the  actio'n,  and  also  show  that  such 
judgment  is  the  result  of  fraud,  accident,  or 
mistake,  unmixed  with  fault  or  negligence 
on  hl9  part.  A  judgment  will  not  be  set 
aside  on  the  application  of  a  party  who  has 
by  his  own  laches  failed  to  avail  himself  of 
an  opportunltj'  to  defend.  This  salutary  rule 
rests  upon  principle  and  authority,  and  Its 
rigid  enforcement  is  necessary  for  the  re- 
pose of  society  by  preventing  litigation  from 
becoming  interminable." 

Tlie  same  rule  is  adhered  to  in  Munro  t. 
Callahan,  55  Neb.  75,  75  N.  W.  151,  70  Am.  St. 
Rep.  3CG,  and  City  of  Broken  Bow  v.  Broken 
Bow  Water  Works,  57  Neb.  548,  77  N.  W. 
1078. 

From  these  observations  It  follows  that  the 
court  should  have  vacated  and  set  aside  the 
Judgment  rendered  against  Koehler  in  favor 
of  White,  receiver,  and  In  failing  to  do  so 
erred. 

As  to  the  Judgment  in  favor  of  Emily  M. 
Reed,  executrix,  Koeliler  has  failed  to  bring 
himself  within  the  rule  entitling  him  to  eq- 


uitable relief.  He  has  offered  no  leg 
cuse  for  bis  failure  to  defmd  in  the  oi 
action.  We  therefore  recommend  thi 
judgment  of  the  district  court  in  the 
of  Reed  V.  Penraud  et  al.  be  reversed 
far  as  it  relates  to  the  personal  Judgmei 
dered  against  Koehler  upon  the  cross  p 
of  C.  C.  White,  receiver,  and  affirmed 
far  as  It  relates  to  Emily  M.  Reed,  exe 

HASTINGS  and  KIRKPATBICK.  0( 

CUT. 

Judgment  accordingly. 


SHELBY  v.  CREIGHTON. 
(Supreme  Court  of  Nebraska.   Jan.  8,  1 

ERROR  —  REVBRSAL  —  FINDINOS  —  CON' 
—  CONSTRUCTION  —  PHBSUMPTIONS— A 
ISTRATOR—PURCHASE  OP  HEIR'S  INTl 
—REFORMATION  OP  CONTRACT. 

1.  A  plaintiff  in  error  must  show  afflnn 
that  error  was  committed,  and  that  he  n 
titled  as  a  matter  of  law  to  a  different 
ment  or  order  from  that  complained  of. 

2.  Where  the  findings  show  a  narrow 
bility  than  that  enforced  by  the  judgm 
the  court,  or  show  no  liability,  and  the 
meat  enforces  one.  or  in  any  other  way 
ci'epaucy  between  the  findings  and  judga 

{iresented  which  no  posrible  state  of  the 
ngs  could  jastify,  modification  or  reverst 
be  had  upou  a  record  showing  such  fi 
and  judgment  only. 

3.  But  where  the  ground  of  complaint  i 
the  findings  of  themselves  would  emit 
plaintiff  in  error  to  more  relief  than  was 
ed,  a  record  containing  the  findings  and 
ment  only  is  insufflcient  to  procure  modif 
or  reversal,  since  the  prayer  of  the  petitio 
have  been  more  limited  than  the  rellel 
ranted  by  the  facts  alleged  and  found. 

4.  If  a  contract  is  so  broad  in  its  Ui 
as  to  cover  matters  of  which  the  partie; 
ignorant,  equity  may  confine  its  applical 
the  real  purposes  of  the  bargain. 

On  Rehearing. 

6.  Where  the  evidence  is  not  preserved, 
transcript  of  the  pleadings  is  not  presen 
will  be  conclusively  presumed  in  the  ap 
court  that  the  findmgs  of  fact  of  the  trial 
are  true. 

6.  An  adminietrator  occupies  a  fiducia 
lation  to  the  heir  of  his  intestate,  and  ' 
by  contract  with  the  heir,  such  adminii 
purchases  the  heir's  interest  in  the  real 
of  bis  intestate,  the  transaction  will  be 
scrutinized  by  a  court  of  equity.  Howe 
the  transaction  is  in  good  fnith  and  ' 
without  fraud,  it  may  be  treated  as  f 
traoBHctions  between  strangers. 

7.  Where,  in  such  case,  tiie  contract  b 
tual  mistake  is  made  to  convey  more  tha 
intended  or  in  the  contemplation  of  the  ] 
thereto,  a  court  of  equity  may  reform  tb 
tract  to  conform  to  the  intentuin  of  the  p 

Commissioners*  Opinion.  Departmet 
2.  Error  to  District  Court,  Douglas  Ct 
Scott.  Jtidge. 

"Not  to  be  officially  reported." 

Action  by  Mary  B.  Shelby  against  Jo 
Crelgbton.  Judgment  for  defendant, 
plaintiff  brings  error.  Affirmed. 
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Wm.  D.  Beckett  and  X  W.  Woodrongh,  for 
plaintiff  In  errw.  Woolworth  A  McHusb,  tor 
defendant  In  mw, 

POmTD,  C.  The  record  before  m  contains 
only  the  decree  of  ttae  lower  court.  Error  la 
assigned  upon  the  decree  itacAf,  the  plaintiff 
in  error  seeking  to  secure  Its  modification,  to 
quote  from  the  brief  of  counsel,  so  as  to 
make  It  "conform  to  and  be  consistent  with 
Itsdf."  We  bare  no  doubt  that  there  are 
cases  where  a  decree  on  Its  face  la  so  erro- 
oeoos  that  the  court  would  reverse  or  modify 
It  upon  mere  view  fhexeol,  without  further 
record.  Thus,  If  ttiere  were  findings  that  a 
conveyance  was  made  to  a  bona  fide  purchas- 
er for  value,  wltb  no  notice  of  fraudulrait  In- 
tent on  the  part  of  the  vendor,  followed  by  a 
decree  that  it  be  set  aside  as  fraudulent,  or 
a  finding  upon  an  accounting  that  the  one 
party  owed  the  other  91,000,  followed  by  a 
decree  awarding  tbe  latter  |2,000,  our  duty 
would  be  clear.  No  pleadings  and  no  record 
of  any  kind  beyond  the  decree  Itself  would 
be  necessary  to  «iable  us  to  say,  beyond  per- 
adventure.  that  the  decree  was  erroneous  and 
required  reversal  or  modification.  But  It  does 
not  foaiow  that  every  case  of  Inconsistency  or 
discrepancy  between  tbe  findings  and  tbe  de- 
cree demands  such  action  at  our  bands.  Tbe 
decree  must  not  only  confbrm  to  tbe  findings, 
but  It  must  be  In  accordance  with  the  plead- 
ings as  well.  If,  for  example,  tbe  petition 
prays  Judgment  for  f 1,000,  and  the  court  finds 
that  $2,000  are  due,  Its  Judgment  for  the 
former  sum  la  not  erroneous.  In  such  a  case. 
If  the  decree  alone  came  befwe  us,  surely  we 
should  not  allow  any  iMresumption  that  the 
pbilntlfl  had  prayed  for  all  that  was  due  him 
to  more  ua  to  Interfere  with  a  legal  and 
proper  Judgment.  One  has  only  to  glance  at 
the  reports  to  see  Hiat  remittitur  is  ordered 
frequently  because  a  plaintiff  has  failed  to 
demand  all  that  a  court  or  Jury  found  he 
might  have  claimed.  A  plaintiff  in  errw 
must  do  more  than  show  possible  error,  tie 
must  show  clearly  that  the  Judgment  or  order 
complained  of  la  and  muat  be  erroneous,  and 
that  be  was  entitled  as  a  matter  of  law  to  a 
different  ruling.  To  ahow  that  the  findings 
of  the  court,  of  themsdves,  would  permit  or 
even  require  more  relief  than  was  granted,  Is 
ODly  to  show  a  poeslUUty  of  error.  Before 
we  can  say  that  there  was  error,  we  must  see 
Qie  pleadings,  and  ascertain,  that  they  would 
allow  the  full  measure  of  relief  required 
the  findings.  If  the  findings  show  a  narrower 
Hablllty  than  that  enforced  by  the  decree,  the 
ease  is  otherwise,  teat  no  pleading  of  any  sort 
can  Justify  recov^y  of  more  than  the  court 
finds  to  be  due.  Counsel  have  attempted  with 
much  ingenuity  to  reconstruct  a  petition  from 
tbe  several  findings  of  the  court,  and  we  may 
idmlt  that  the  findings  Indicate  to  a  high 
degree  of  probability  tbe  kind  of  petition 
they  claim  to  have  presented.  But  we  do  not 
fiilnk  tbeir  conclusion  Irresistible.  It  is  a 
fflndple  of  not  infrequent  application  that 


where  a  contract  Is  so  broad  in  ita  language 
as  to  cover  matters  of  which  the  parties  were 
ignorant,  equity  may  confine  ita  application 
to  the  real  purposes  of  tbe  bargain.  Farewell 
V.  Goker,  2  Merlv.  (Eng.)  85S;  Bamaden  r. 
Hyltim,  2  Ves.  (Eng.)  304,  308;  Lumley  v. 
Wabash  B.  Co.,  T6  Fed.  66,  22  a  C.  A.  60. 
This  principle  may  have  been  the  basis  of 
the  prayer  of  platottff's  petition.  The  decree 
is  in  complete  accordance  wltb  It,  and  the 
facta  found  are  such  as  to  <»ll  it  Into  op^ 
atlon.  It  la  true  the  court  makes  findings 
conslstoit  with  a  [ouyer  of  much  wider  scope. 
We  do  not  regard  this  as  conclusive.  It  is 
1^  no  means  uncommon  for  courts  to  go  t>e- 
yond  the  Issues  in  their  findings,  nor  is  it  Im- 
possible for  able  counsel  to  overlook  matters 
of  groat  moment  In  the  prayer  of  their  plead- 
ings. The  most  that  can  be  said  la  that  the 
decree  in  question  presents  a  strong  appear- 
ance of  error.  It  la  not  necessarily  errone^ 
oua,  and  Its  true  character  can  only  be  known 
to  those  who  have  access  to  a  petltlcm  as  to 
which  we  can  but  conjecture.,  A  similar  case 
was  before  this  court  to  Calmelet  v.  Slchl,  54 
Neb.  97,  74  N.  W.  407. 

It  is  recommended  that  tbe  decree  be  af- 
firmed. 

OLDHAM  and  SEDGWICK,  CO.  concur. 
Affirmed. 

On  Rehearing. 
(Nov.  6,  1002.) 
Commissioners*  Opinion.  Department  No.  1. 

SIREPATRICK,  C.  This  case  Is  brought 
to  this  court  upon  error  from  Donglns  coun- 
ty, and  a  reversal  is  sought  of  a  decree  of 
tbe  district  court  modifying  in  part  a  con- 
tract mhde  between  Joseph  Crelghton  and 
John  A.  Crelghton,  who  were  brothors,  for  the 
sale  of  certain  lands  Inherited  from  Edward 
Crelghton,  a  deceased  brother.  An  (^clally 
unreported  optolon  was  filed  in  this  case  at  a 
prior  term  of  this  court  (January  8,  1802). 
and,  upon  application  of  plaintiff  in  raror. 
a  rehearing  was  allowed.  The  only  record 
brought  to  this  court  conslsto  at  tbe  findings 
and  decree  nf  the  trial  court,  Uie  record  con- 
taining neither  a  Ull  of  exceptions  nor  a 
transcript  of  the  pleadings.  In  this  condition 
of  the  record  the  only  question  which  can  be 
determined  la  whether  the  Judgment  la  In  ac- 
cordance vrith  the  findings,  and  whether  the 
several  parts  of  tbe  decree  are  consistent 
with  each  other.  The  trial  court  found  that 
on  the  6tb  day  of  November,  1874.  Edward 
Crelghton  died  without  issue  and  intestate, 
seised  of  certain  premises,  only  a  portion  of 
which  are  described  In  the  decree,  leaving  as 
his  heirs  at  law  two  brothers  and  the  children 
of  a  deceased  brother.  It  further  appears 
from  the  findings  of  fbe  trial  court  that  John 
A.  Crelghton,  defendant  in  error  was  appoint- 
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estate  In  the  probate  court  of  Douglas  coun- 
ty, from  which  was  omitted,  apparently  by 
mistake,  a  large  tract  of  laud  situated  In 
Douglas  county.  It  further  appears  by  the 
findings  that  John  A.  Crelghton,  as  adminis- 
trator, purchased  from  his  brother  Joseph  the 
latter'a  undivided  interest  in  ail  the  lands  of 
which  his  brother  died  seised,  paying  thwe- 
for  the  sum  of  ¥30,000.  It  appears  that  Jo- 
seph Creighton  executed  deeds  of  conveyance 
covering  his  share  of  the  lands,  bo  far  as  the 
property  was  at  that  time  known,  and  that 
be  also  agreed  In  writing  to  convey  bis  inter- 
est In  any  lands  that  might  subsequently  be 
discovered.  This  agreement  he  seems  to 
have  carried  out,  dying  many  years  there- 
after, leaving  plaintift  in  error,  a  daughter, 
as  his  sole  heir  at  law.  The  trial  court  fur- 
ther found  that  Joseph  Creighton,  at  the  time 
he  entered  into  the  contract  with  his  brother 
John  A.,  was  of  sonnd  and  contracting  mind, 
and  that  be  had  full  information  of  all  the 
lands  of  which  his  brother  died  seised,  ex- 
cept the  tract  wlilch  had  been  omitted  from 
the  Inventory,  and  that  John  A.  Creighton 
was  guiltless  of  all  fraud  or  undue  means  in 
procuring  the  contract  with  Joseph. 

The  trial  court  adjudged  that  the  title  to 
tbe  land  which  was  not  described  or  included 
In  tbe  Inventory  did  not  pass  to  John  A. 
Creighton,  but  remained  the  property  of  Jo- 
seph, or  his  heir,  plaintiff  in  error,  and  de- 
creed that  John  A.  Creighton  held  the  title 
to  such  lands  in  trust  for  plaintiff  In  error, 
and  by  the  decree  he  was  directed  to  convey 
such  lands  to  plaintiff  in  error. 

It  is  contended  on  the  part  of  plaintiff  in 
error  that  John  A.  Creighton  held  a  fiduciary 
relation  to  Joseph  Creighton,  and  that,  occu- 
pying this  relation,  he  was  forbidden  to  inake 
the  purchase  mentioned,  and  that  his  failure 
to  describe  the  inventory  was  a  fraud  which 
vitiated  and  voided  the  entire  contract;  and, 
further,  that  the  trial  court,  liaving  sus- 
tained this  contention  as  to  the  land  omitted 
from  the  inventory,  should  have  set  aside  the 
conveyance  as  to  all  other  lands.  The  fail- 
ure of  the  trial  court  to  take  this  action  la 
the  only  error  assigned  or  complained  of. 

We  are  utterly  unable  to  determine,  from 
the  fragment  of  the  record  brought  to  this 
court,  the  nature  of  the  pleadings  filed  by 
plaintiff  in  error,  or  what  relief  was  demand- 
ed. We  have  no  means  of  knowing  whether 
plaintiff  in  error  sought  a  rescission  of  the 
entire  contract,  or  merely  sought  a  reconvey- 
ance of  that  portion  of  the  property  omitted 
from  the  inventory,  as  not  being  within  tbe 
knowledge  or  contemplation  of  the  parties 
when  the  contract  was  made.  It  may  be 
conceded  that  certain  findings  of  the  trial 
court  tend  to  give  color  to  the  theory  of 
plaintiff  in  error  that  the  petition  sought  a 
rescission  of  the  entire  contract,  and  It  is 
upon  this  theory  that  counsel  for  plaintiff  In 
error  base  their  contention  that  the  trial 
court,  in  avoiding  tbe  contract  as  to  the  prop- 
erty not  discovered  in  the  inventory,  should 


liave  voided  the  contract  In  toto  because  of 
the  fiduciary  relation  subsisting  between  vai- 
dor  and  vendee.  But  we  are  firmly  of  tlie 
opinion  that  any  such  Inference,  seemingly 
warranted  by  some  of  the  language  employed 
by  the  trial  court,  would  fall  far  short  of  that 
atfirmatlve  showing  of  error  required  by  the 
well-settled  rule  tn  this  court  that  error  must 
affirmatively  appear,  and  cannot  be  aided  by 
presumptlms. 

We  are  well  aware  that  transactions  sucb 
as  that  under  consideration,  occurring  be-  i 
tween  administrator  and  heir,  are  subjected  I 
to  close  scrutiny  by  the  courts,  and  If  taint- 
ed by  fraud  or  concealment,  however  slight, 
will  be  set  aside.    But  in  tbe  case  at  bar  it 
must  be  conclusively  presumed  that  there 
was  no  fraud  on  the  part  of  John  A.  Creigh- 
ton, the  absence  of  fraud  t>eing  found  as  a 
matter  of  fact  by  the  trial  court   We  have, 
then,  this  situation:  Two  partis  capable  of 
contracting,  one  the  administrator,  the  other 
the  heir;  a  contract  between  them  by  which  i 
the  heir  conveys  his  Interest  In  a  large  | 
amount  of  propery  to  tbe  administrator,  and 
the  latter  pays  a  large  sum  of  money  for  sucb 
interest;  a  finding  from  which  It  may  be  In- 
ferred that  both  parties  labored  under  a  mis- 
take as  to  certain  property  owned  by  the 
vendor  or  beir;  and  a  decree  of  a  court  of 
equity  that  the  title  to  tbe  undiscovered  prop- 
erty passed  to  the  vendee  In  trust,  and  was 
so  held  by  him  for  the  benefit  of  bis  ven- 
dor's heirs,  with  directions  to  the  vendee  to  i 
convey  such  property  to  the  vendor's  heir.  ! 

The  contention  of  plaintiff  In  error  Is  that 
the  relief  actually  granted  by  the  trial  court 
under  this  state  of  facts  Is  tantamount  to  a 
finding  that  the  contract  between  these  broth- 
ers, the  one  heir  and  the  other  adminiatmtor. 
was  per  se  void,  because  it  Is  found  that  there 
was  an  omission  from  the  administrator's 
inventory  of  a  portion  of  the  deceased  broth- 
er's estate;  that  this  omission,  without  ref- 
ei'ence  to  the  manner  in  which  it  occurred, 
must  be  held  to  vitiate  the  contract  in  toto. 
We  do  not  think  the  rule  goes  to  tbe  extent 
contended  for.  In  the  absence  of  ail  fraud, 
misrepresentation,  or  Intentional  conceal- 
ment, as  In  this  case,  a  transaction  like  that 
under  consideration  may  be  permitted  to 
stand  as  similar  transactions  between  per- 
sons sustaining  the  relation  of  strangers  to 
each  other.  And  if  by  mistake  the  grantor 
conveyed  more  than  was  In  the  contempla- 
tion of  either  party,  it  would  seem  that  equity 
has  power  to  conform  the  contract  to  the  in- 
tention of  the  parties  thereto,  directing  a  re 
conveyance  of  that  portion  not  intended  to  be 
conveyed.  In  Story,  Eq.  Jur.  8  154,  It  Is  said: 
"Courts  of  equity  have  not  hesitated  to  enter- 
tain Jurisdiction  to  reform  all  contracts 
where  a  fraudulent  suppression,  omission,  or 
insertion  of  a  material  stipulation  exists,  not- 
withstanding to  some  extent  it  breaks  in 
upon  the  uniformity  of  the  rule  as  to  the  ei- 
cluslon  of  parol  e\;Iden(^  to  vary  or  control 
contracts,  wteelygdeentjifejlCfetDMra  to  be  a 
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proper  exception  to  the  rule,  and  proving  itB 
geoeral  soundnesa"  Pomeroy  (3  £q.  Jur.  S 
1376),  In  discusalng  the  same  subject,  says: 
"This  subject  has  already  been  treated  un- 
der the  head  of  mistake,  and  little  more  need 
be  said.  Equity  has  Jurisdiction  to  reform 
vrittra  instrnmenta  In  but  two  well-defined 
cases:  (1)  Where  there  Is  a  mutual  mistake; 
that  U,  where  there  has  been  a  meeting  of 
minds — an  agreement  actually  entered  Into— 
bat  the  contract,  deed,  settlement,  or  other 
instrument  in  Its  written  form  does  not  ex- 
press what  was  actually  Intended  by  the 
parties  thereto." 

So,  In  the  case  at  bar,  we  cannot  see  why 
the  trial  court  could  not  properly  and  cor- 
rectly find  that  the  real  contract  entered  into 
twtween  Joseph  and  John  A.  Creighton  was 
that  the  former  should  sell,  and 'the  latter 
buy,  the  interest  of  Joseph  In  bis  deceased 
brother's  real  estate,  so  far  as  that  interest 
was  at  the  time  known  to  them;  and  that, 
John  A.  having  by  the  conveyance  succeeded 
to  getting  possession  of  an  additional  amount 
or  property,  not  within  the  contemplation  of 
either  party  to  the  contract,  and  at  the  time 
unknown  to  Joseph,  be  should  In  equity  be 
required  to  reconvey  such  additional  prop- 
erty either  to  Joseph  or  his  heirs.  And  the 
trial  court,  having  power  to  enter  such  a  de- 
cree, it  must  be  presumed,  In  the  absence  of 
a  transcript,  that  such  decree  was  properly 
entered  upon  the  pleadings.  We  bave  given 
a  careful  cousldmition  to  the  question  pre- 
sented, and  cannot  say  that  error  affirmative- 
ly appears  In  the  record  before  us. 

It  is  therefore  recommended  tbat  the  for- 
mer opinion  be  adhered  to,  and  that  the  Judg- 
ment of  the  trial  court  be  affirmed. 

DAY  and  HASTINGS,  ca,  concur. 

Former  opinion  adbered  to. 


UPTHEGBOVH  v.  JONBS  &  ADAMS  COAL 
CO. 

(Supreme  Court  of  Wisconsin.  Sept  8.  1903.) 

IU8TBR  AND  BBRVANT^INJURT  TO  SERVANT 
-  MINOR  —  KNOWLBDOB  OP  DANOBR  —  AS- 
SUMPTION or  RISK— CONTRIBUTORY  NEGLI- 
GBNC2. 

L.  A\'here  a  minor  servant,  under  the  circum- 
stances of  bis  employment,  ought  to  have  known 
and  comprehended  the  danger  from  certain  un- 
covered  cogwheels  while  attempting  to  work  a 
Taive  on  an  engine  he  was  employed  to  fire,  he 
asBomed  the  fIhe  of  Injury  therefrom. 

2.  Plaintiff  was  employed  to  fire  an  engine 
connected  with  a  coal  hoist,  a  part  of  his  du- 
tim  being  to  keep  the  boiler  filled  with  water. 
On  the  occasion  of  his  injury  he  attempted  to 
fill  the  boiler  with  the  injectors,  but,  finding 
that  they  would  not  work,  be  took  a  loose  valve 
wheel,  about  three  inches  In  diameter,  went  to 
tbe  front  of  the  engine,  and  placed  the  loose 
wheel  on  a  cold  air  valve  pin,  which  was  located 
ju>t  over  a  system  of  cogn-heels  connected  with 
the  hoist  for  the  purpose  of  forcing  air  into 
the  boiler  In  order  to  fill  the  same  by  suction. 
Un  closing  the  valve  the  loose  wheel  slipped  off 
the  pin.  and  plaintiff's  liand  was  cau^t  in  tlie 
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gearing  and  injured.  Seld,  that  the  loose  wheel, 
though  small,  waa  sufficient  from  its  weight, 
to  bear  plaintiff's  hand  downward  while  tak- 
ing it  off  the  pin,  and  that  plaintiff's  failure  to 
exercise  ordinary  care  to  resist  such  downward 
tendency  constituted  contributory  negligence 
barring  a  recovery. 

Appeal  from  Circuit  Court.  Ashland  Coun- 
ty; John  K.  Parish,  Judge. 

Action  by  Thomas  Upthegrove,  by  his 
guardian  ad  litem,  against  the  Jones  &  Adams 
Goal  Company.  From  a  Judgment  in  favor 
of  plalntllt  defendant  appeals.  Rereraed. 

This  action  waa  commenced  Hay  81,  1902, 
to  recoTer  damages  for  personal  injuries  sus- 
tained by  the  plaintiff  July  20,  1900,  while 
In  the  emplt^  of  the  defendant  as  fireman 
on  two  small  engines  used  In  coimectlon  with 
derricks  In  holsUng  coal  from  tbe  boats  to 
the  defendants  coal  dock  In  Ashland.  Issue 
being  Joined  and  trial  bad,  tbe  Jury,  a.t  tbe 
close  of  tbe  trial,  retnmed  a  special  verdict 
to  tbe  effect  (3)  that  tbe  plaintiff  was  In- 
jured wbtle  engaged  In  operating  the  injector 
and  cold-air  valve  on  tbe  defendant's  der- 
rick; (4)  nnder  the  defendant's  dlrectim,  (5) 
at  a  place  unnecessarily  dangerous  to  tiie 
defendant's  employes;  (6)  tiiat  the  uncovered 
gearing  in  whlcb  the  plaintiff  was  Injured 
was  so  located  as  to  lie  dangerous  to  socb 
employes  wblle  In  the  performance  at  tbelr 
dnUsa;  <7)-  that  the  plaintiff.  In  the  exercise 
of  ordinary  care,  ought  not  to  bave  known 
that  the  cogwheels  meshed  downward  at  the 
time  of  tbe  Injury;  CB)  tbat  the  plaintiff  had 
not  student  experience  In  the  bustifess  in 
which  he  was  engaged  to  comprehend  the 
dangers  Incident  to  such  work  or  employ- 
ment; (9)  tbat  he  had  not  been  sufficiently 
Instructed  or  cautioned  by  tbe  defendant  to 
enable  htm  to  comprehend  and  understand 
such  danger  before  tbe  accident;  (10)  tbat 
the  plaintiff  was  in  tbe  exercise  of  such  care 
at  the  time  of  tbe  accident  as  an  ordinarily 
prudent  and  careful  person  of  tbe  same  age, 
understanding,  and  experience  would  have 
used;  (11)  that  the  defendant  was  guilty  of 
negligence  In  operating  Its  machinery  In  Its 
then  condition  at  the  place  where  the  plain- 
tiff was  Injured;  (12)  tbat  such  negligence 
was  the  proximate  canse  of  such  injury;  (13) 
that  tbey  assessed  the  plaintiff's  damages  at 
$3,600.  From  the  judgment  entered  upon 
such  verdict  for  tbe  amount  stated  and  coats, 
the  defendant  brings  this  appeal. 

The  facts  are  practically  undisputed,  and 
to  the  effect  that  tbe  i^alntlff  was  18%  years 
of  age  at  tbe  time  be  was  injured,  and  had 
just  finished  his  junior  year  in  the  high 
school;  that  he  was  6  feet  7  inches  in  height, 
and  weighed  about  145  pounds  at  the  time 
of  tbe  trial;  that  he  had  been  a  fireman 
off  and  on  In  a  steHm-beating  plnnt  for  sev- 
eral years;  that  he  had  worked  for  tbe  de- 
fendant 40  days  the  previous  season  at  the 
same  kind  of  work  tbat  he  was  doing  when 
injured— firing  engines  used  In  operating  coal 
derricks— and  had  woirhidz^oiiy  ttiaCtMt^fl&t 
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for  20  days  Immediately  before  he  was  In- 
Jared;  that  the  liolstlng  machinery  used  In 
connection  with  each  of  the  derricks  was 
In  a  little  room  12  feet  long  and  8  feet  wide, 
with  a  roof  10  feet  high  at  the  back  end 
and  14  feet  high  at  the  front  end,  and  that 
the  front  end  was  entirely  open  and  the  other 
three  sides  Inclosed  without  windows;  that 
In  this  room  there  were  several  gears  and 
considerable  other  machinery;  the  gearing  In 
which  the  plalntlfTs  hand  was  caaght  drove 
ail  the  machinery  In  that  derrick;  that  when 
a  bucket  of  coal  was  hoisted  to  the  proper 
height  the  derrick  awnng  around,  the  little 
bouse  and  all  of  the  machinery  going  with 
it,  and  when  the  coal  was  dumped  the  whole 
thing  swung  back;  that  It  took  about  30  sec- 
onds to  swing  the  derrick  half  way  around  In 
this  manner;  that  a  perKm  on  the  derrick, 
not  accustomed  to  the  motion,  would  have  to 
bang  on  to  something  to  preserve  his  balance; 
tbat  a  derrick  hoists  25  or  30  buckets  an 
hour,  and  the  engine  and  hoisting  machinery 
stop  and  start  from  20  to  180  times  an  hour; 
that  the  plaintiff  was  Injured  about  20  min- 
utes after  6  o'clock  In  the  afternoon  of  July 
20,  1900,  while  operating  a  coId-alr  valve 
with  a  loose  wheel  on  a  pin,  which  wheel 
was  about  6  Inches  above  beveled-geared  cogs 
mrahlng  downward;  that  the  diameter  of  the 
cogwheels  was  12  Inches  and  the  diameter 
of  the  little  wheel  on  the  valve  was  3  inches; 
that  such  machinery  was  located  In  a  derrick 
used  for  hoisting  coal  from  boats  to  the  dock; 
that  there  were  four  such  derricks,  and  the 
plaintiff  was  hurt  on  one  of  them;  that  these 
derricks  were  about  10  feet  above  the  dock, 
situated  on  trestles  with  four  wheels  on  each 
derrick,  which  ran  on  tracks  about  15  feet 
apart;  that  there  was  a  platform  about  2%  feet 
above  this  beveled  gear,  and  a  chair  ou  the 
t<9  of  this  platform,  In  which  the  engineer 
sat;  tbat  on  the  right-hand  side  of  this  cold- 
air  valve,  facing  the  opening  in  the  bulldii^, 
was  located  a  big  drum,  on  which  the  wire 
cable  colled;  that  on  the  left-band  side  was 
located  the  wooden  platform,  laid  over  with 
boards,  upon  which  was  a  chair  where  the 
engineer  sat;  that  the  cog  gearing  was  about 
8  feet  hack  from  the  open  end  of  the  build- 
ing; tbat  the  plaintiff's  duties  were  to  keep 
up  Are,  keep  water  In  the  boiler,  sweep  out 
and  oil  the  machinery;  that  he  had  to  do 
soch  work  In  two  of  the  derricks,  Including 
the  one  on  which  he  was  Injured;  tbat  the 
boxes  and  shafts  be  oiled  every  momhig, 
some  times  at  noon;  that  he  banded  the  oil 
can  to  the  engineer,  and  he  oiled  the  cogs 
or  gearing  from  where  he  sat;  that  the  engi- 
neer told  the  plaintiff  to  put  some  grease  on 
this  gear  with  a  stick,  and  he  did,  but  did 
not  put  on  enough,  and  so  the  engineer  took 
the  stick  and  put  on  racH*e;  that  tbe  place 
where  tbe  plaintiff  oiled  tbe  shafte  was  from 
4  to  6  feet  from  this  cold-air  valve;  that 
while  the  plaintiff  was  putting  on  the  grease 
tbe  machinery  was  stationary;  tbat  he  only 
did  that  once;  that  he  used  the  injectors  at 


the  boiler  20  or  80  times  a  day;  that 
used  the  cold-air  valve  3  or  4  tlm 
to  the  time  be  was  hurt;  that  tbe 
valve  was  only  used  when  the  1 
would  not  work;  that  the  wheel  on  tl 
was  loose;  that  in  opening  the  cold  s 
It  was  necessary  to  take  the  wheel 
nail  where  It  bung,  and  put  It  on 
and  then  open  the  valve  a  little,  a 
as  soon  as  the  air  started  sucking, 
the  cold-air  valve  again,  and  then,  1 
not  suck  so  the  water  could  be  bei 
nlng,  to  shut  off  the  cold-air  valv 
with  a  quick  Jerk;  that  such  was  1 
tbe  engineer  showed  the  plaintiff 
work  the  valve;  that  while  working  1 
air  valve  it  was  necessary  to  wa 
steam  gauge  on  tbe  boiler,  so  that  t 
of  the  water  would  he  heard,  and  1 
he  known  to  he  going  all  right;  1 
plaintiff  knew  where  to  oil  the  nii 
without  being  Instructed;  that  he  sw( 
slonally  the  year  before;  tbat  the 
asked  for  this  Job  In  the  season  of  1! 
received  a  man's  wages  for  bis  woi 
he  knew  of  tbe  existence  and  of  tl 
location  of  this  gearing  some  time 
he  was  caught  in  it,  having  greased 
sisted  In  greasing  and  oiling  it  bef< 
time;  that  he  had  seen  the  defenda 
ploy^s  take  the  gearing  apart;  tbat  1 
place  where  the  plaintiff  stood  when 
Injured  the  gearing  could  be  plain 
that  he  understood  that,  if  he  got  1 
In  the  gearing,  It  would  be  crushed; 
knew  that.  If  he  got  his  hand  in  t 
ticular  gearing,  it  would  be  crushed; 
knew  that,  if  he  got  his  hand  betw 
cog  wheels,  It  would  be  crushed; 
knew  that  the  little  wheel  which  sll 
the  spindle  and  let  bis  band  drop 
gearing  was  not  fastened  to  the  spind 
he  himself  had  chiseled  out  tbe  eyi 
other  wheel  to  make  It  fit  on  the  spir 
It  was  the  slipping  of  this  wheel  f 
spindle  that  caused  the  accident. 

The  plaintiff  testified  to  the  ms 
which  he  was  Injured  to  tbe  effect 
the  time  he  was  Injured  he  was  t 
make  the  cold-air  valve  work;  that 
been  down  on  the  track  below  tbe 
and  got  up  in  the  derrick,  and  tb 
was  about  time  to  put  some  watei 
boiler,  and  so  he  looked  at  the  ga 
saw  It  needed  water,  and  then  be 
run  it  through  the  Injector,  and  the 
was  bucking;  that  he  did  not  kno 
was  the  matter  with  it,  and  so  I 
over  and  tried  to  turn  on  the  cold-al 
that  he  left  the  two  valves  that  ■ 
the  boiler,  and  went  round  on  the  I< 
side  of  the  engine,  and  walked  round 
and  stepped  In  under  the  big  arm  tl 
Into  the  derrick;  that  there  was 
rod  that  ran  out  about  three  feet  f 
platform;  tbat  he  walked  In  front 
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square,  situated  about  six  inches  from  the 
n^heels  Into  which  the  cogs  of  the  drum 
mesh;  that  when  he  reached  that  place  he 
took  the  little  wheel  off  the  nail  and  put  it 
on  to  the  pin,  and  then  turned  It  once,  and 
It  started  sucking,  and  then  he  shut  it  off, 
and  the  injector  then  would  not  work  and 
he  kept  on  turning  it;  that  there  was  some- 
thing the  matter  with  )t.  It  would  not  work, 
and  he  kept  on  turning  it,  and  flually  the 
wheel  came  off  the  pin  and  his  hand  dropped 
down  and  went  into  the  gearing  and  he  was 
injured;  that  the  machinery  was  stationary 
when  he  went  In  there;  that  In  going  in  he 
passed  right  in  front  of  the  engineer,  within 
a  foot  of  him;  that  he  did  not  know  when 
the  machinery  started  up;  that  he  did  not 
koow  that  the  machinery  bad  started  up 
imtll  he  was  Injured;  that  he  did  not  hare 
any  previous  knowledge  as  to  which  way 
the  cogwheels  meshed;  that  he  did  not  un- 
derstand that  there  was  any  danger  in  oper- 
ating that  cold-air  valve  in  the  way  it  was 
operated;  that  he  did  not  realize  any  dan- 
ger himself,  and  the  engineer  had  never 
cautioned  or  spoken  to  him  about  it;  uo  one 
bad  cautioned  him  about  any  danger;  that 
the  gearing  on  which  the  plaintiff  was  in- 
jured was  uncovered,  and  could  have  been 
covered  BO  as  not  to  interfere  with  the 
working  of  the  mactalne. 

Lamorenx  ft  Shea,  tor  appellant  San- 
lorn  ft  Sanborn,  for  respondent 

CASSODAY,  a  J.  (after  statlug  the  facte). 
Four  errors  are  assigned  upon  which  we  are 
asked  to  reverse  the  Judgment  in  this  case. 
The  one  particularly  relied  upon  is  the  re- 
fusal of  the  court  to  grant  a  nonsuit  or  di- 
rect a  verdict  in  favor  of  the  defendant. 
This  is  based  upon  the  ground  that  it  ap- 
pears from  the  undisputed  evidence  that  the  ^ 
plaintiff  assumed  the  risk  and  was  guilty 
of  contributory  negligeuce.  Counsel  for  the 
plaintiff  insists  that  that  is  the  only  de- 
batable question'  presented  on  this  appeal. 
He,  moreover,  concedes  that,  if  that  ques- 
tion la  decided  adversely  to  the  plaintiff, 
then  that  the  Judgment  should  be  reversed, 
with  directions  to  dismiss  the  complaint 
The  facta  upon  which  the  respective  parties 
base  their  contentions  are  presented  in  the 
foregoing  statement-  They  need  not  he 
here  repeated.  The  age  and  experience  of 
the  plaintiff  with  the  machinery  of  that  kind 
was  such  as  not  to  require  further  Instruc- 
tloD  than  was  In  fact  given  as  to  the  dan- 
fxr  of  getting  his  hand  Into  the  cogwheels 
while  running.  In  that  respect  he  must  be 
held  to  the  same  respousibllity  as  a  man 
of  mature  years.  He  testified  to  the  effect 
that  he  knew,  if  he  got  his  hand  In  this 
particular  gearing.  It  would  be  crushed;  that 
If  he  got  his  hand  between  the  two  cog- 
wheels. It  would  be  crushed;  that  he  under- 
KlGod  that,  If  lie  got  his  hand  in  the  gear- 
bg.  it  vould  be  crushed;  that  be  had  seen 


the  defendant's  employfis  take  the  gearing 
apart;  that  he  knew  of  the  existence  and  of 
the  exact  location  of  this  gearing  for  some 
time  before  he  was  caught  In  it;  that  from 
the  place  where  he  stood  when  he  was  hurt 
such  gearing  could  be  plainly  seen;  that  he 
was  Injured  while  operating  the  cold-air 
valve  with  a  loose  wheel  on  a  pin  which 
wheel  was  three  inches  in  diameter  and 
about  six  inches  above  the  beveled-geaied 
cogs  meshing  downward;  that  the  cold-air 
valve  was  only  used  when  the  injectors 
would  not  work;  that  he  had  only  used  it 
three  or  four  times  prior  to  the  injury;  that 
the  wheel  on  this  valve  was  loose,  and  it 
was  necessary  to  take  It  off  the  nail  where 
it  hung  and  put  It  onto  the  pin,  and  then 
turn  it  back  and  forth;  that  the  engineer 
had  showed  him  how  to  work  the  valve. 
He  necessarily  knew  that  the  little  wheel 
was  not  fastened  to  the  spindle,  and  was 
liable  to  slip  off;  and  he  testified  that  when 
the  wheel  came  off  the  pin  his  hand  dropped 
down  and  went  Into  the  gearing,  and  he 
was  Injured.  True,  the  plaintiff  testified 
that  he  did  not  know  that  the  cogwheels 
meshed  downward,  nor  just  when  the  cog- 
wheels started.  But  they  were  liable  to 
start  at  any  time.  "This  court  has  re- 
peatedly held  that  the  true  test  as  to  wheth- 
er a  minor  has  assumed  the  ordinary  risks 
of  his  employment  or  Is  guilty  of  contribu- 
tory negligence,  is  not  whether  be  in  fact 
knew,  and  comprehended  the  danger,  but 
whether,  under  the  circumstances,  he  ought 
to  have  known  and  comprehended  such  dan- 
ger. Luehke  v.  Berlin  M.  Works,  68  Wis. 
442  [60  N.  W.  711,  43  Am.  St  Rep.  913]; 
Craven  v.  Smith.  89  Wis.  120  [61  N.  W.  317]; 
Casey  v.  C,  St.  P.,  M.  &  O.  R.  Co..  00  Wis. 
113  [62  N.  W.  624];  Herold  v.  Pfister,  ©2 
Wis.  417  [60  N.  W.  355];  Klatt  v.  N.  a  Fos- 
ter L.  Co.,  92  Wis.  022,  627  [66  N.  W.  791]; 
Roth  V.  S.  F.  Barrett  Mfg.  Co.,  96  Wis.  615 
[71  N.  W.  1034];  Larson  v.  Knapp,  Stout  ft 
Co.  Company,  98  Wis.  178  [73  N.  W.  992].  It 
has  also  been  repeatedly  held  that  where 
It  appears  from  the  undisputed  evidence 
that  the  defect  or  danger  Is  open  and  obvi-' 
ous,  and  such  as,  under  the  circumstances, 
ought  to  have  been  known  and  comprehen- 
ded by  the  plaintiff,  then  he  will  be  held  to 
have  assdned  the  risk  as  a  matter  of  law." 
Helmke  v.  Thllmany,  107  Wis.  216.  224,  83 
N.  W.  360,  363.  See,  also.  Sladky  v.  Marin- 
ette Lumber  Co.,  107  Wis.  250.  261,  263. 
83  N.  W.  514;  Kreider  v.  The  Wis.  River 
Paper  &  Pulp  Co.,  110  Wis.  045,  659.  86  N. 
W.  662;  Muenctow  v.  Zschetzsche  &  Son  Co., 
113  Wis.  8.  88  N.  W.  900.  After  careful  con- 
sideration we  are  forced  to  the  conclusion 
that  the  admitted  facts  bring  the  case  with- 
in the  rule  stated.  The  little  wheel  was 
small,  but  the  plaintiff  necessarily  knew  that, 
unless  he  resisted  the  tendency,  its  weight 
was  sufficient  to  bear  his  hand  downward 
while  putting  It  on  or  taking  m<^ 
His  failure  to  exercise  ^ 
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respect  was  contrlbntory  negligence.  The 
view  we  have  thus  taken  of  tbe  case  makes 
it  nnneceasary  to  considw  otber  quesUona 
presented  in  tbe  brief  of  connael  for  tbe  de- 
fendant We  must  bold  tbat  tbe  answers 
to  tbe  seventh,  eighth,  ninth,  and  tenth  ques- 
tions are  contrary  to  tbe  nndteputed  evl- 
dence,  and  that  the  trial  court  should  hare 
granted  the  motion  ot  tbe  defendant  to 
change  the  answers  to  tbe  flrst  three  of 
those  questions  from  the  negative  to  tbe  af- 
flrmatlTe,  and  to  change  the  answer  of  the 
tenth  quMtlon  from  the  aflBrmatiTe  to  the 
negative,  and,  when  so  changed,  to  render 
Judgment  thereon  in  fovor  of  the  defendant 
and  against  tbe  plalntlfl,  dismissing  the 
complaint,  and  for  costs.  This  is  in  accord- 
ance with  the  repeated  ralinjgs  of  this  court. 
Stafford  t.  Ohlppewa  Valley  Electric  B.  Oo.. 
110  Wis.  831,  362.  83  N.  W.  1036,  and  casea 
there  dted;  Zahn  v.  M.  &  S.  R.  Oo..  114  Wis. 
Sa  43,  80  N.  W.  889;  and  cases  there  cited. 

The  judgment  of  the  circuit  court  Is  re- 
versed, and  the  cause  Is  remanded,  with  di- 
rections to  change  tbe  verdict  as  Indicated, 
and,  when  so  changed,  enter  judgment  there- 
on In  f a^or  of  tbe  defendant  and  against  the 
plaintiff,  08  mentioned. 


WARD  et  al.  t.  AMBRIOAN  HEALTH 
FOOD  OO. 

(Supreme  Court  of  Wisconsin.  Sept  8.  1003.) 

ADVERTISING  CONTRACT  —  CONSTRUCTION  — 
CONTRACT  FOR  8BRVICBB-PBRF0RHANCB— 
BREACH  WHII.E  B3UBCUT0RT  —  DAHA0E8  — 
PLEADING— ISSUES  AND  PROOF. 

1.  Where,  Id  an  action  to  recover  on  an  ad- 
vertising contract  which  provided  that  It  should 
continue  for  the  term  of  12  months  from  July 
10,  1900,  the  court  found  as  a  fact  that  plein- 
tlfffi  Commenced  performance  thereof  June  19, 
1900,  and  continued  up  to  and  Including  July 
10,  1001,  a  finding  that  tbe  contract  was  fully 
executed  by  plaintitEs  on  July  10,  1900,  was 
manifest  error. 

2.  Whmie  an  advertising  contract,  which  was 
to  continue  for  12  months  from  July  10,  1900, 
authorized  defendants  to  discontinue  the  same 
at  the  expiration  of  1  month  on  payment  of  the 
monthly  contract  price  and  $92.50  additional 
on  defendants'  giving  notice  to  plalntiffB  of 
their  election  to  terminate,  a  finding  that  a 
letter  written  by  defendants  to  plaintiffs  and 
received  on  August  24,  1900,  asking  plaintiffs 
to  inform  defendants  when  their  month  expired, 
and  directing  cancellation  of  the* contract  30 
days  from  the  extended  date  of  the  contract 
for  the  present,  did  not  operate  to  cancel  the 
contract  in  tbe  absence  of  a  payment  of  the 
Additional  compensation,  was  proper. 

3.  Defendants  contracted  with  plaintiffs  to 
place  their  advertising  cards  in  certain  railway 
cars  in  a  manner  provided  from  June  19,  lOOO, 
np  to  and  including  July  10;  1001.  The  con- 
tract also  provided  that  'nonuse  of  space  from 
advertiser's  act  or  omission  was  the  advertiser's 
loss."  Held,  that  the  contract  did  not  constitute 
a  subleaae  of  q>ace  which  bad  been  let  by  the 
owners  of  the  cars  to  plaintiffs,  but  was  a  con- 
tract for  plaintiffs'  personal  services,  and  was, 
therefore,  executory  until  tbe  date  provided  by 
tbe  contract  for  its  termination. 

4.  Wh^e  defendants  contracted  with  plain- 
tiffs for  certain  advertising  to  be  placed  in  rail- 
road cars  for  a  period  of  12  months,  the  contract 
being  executory  before  termination  of  the  con- 


tract period,  defendants  wen  sntitlefl  to  Mtp 

further  performance  on  plaintiffs'  part  and  limii 
their  further  liability  for  remaining  period  t« 
damages  sustained  from  breach  of  the  con- 
tract. 

5.  Defendants  contracted  with  plaintiffs  for 
certain  advertising  to  be  placed  by  plaintiffs  in 
certain  railroad  cars  for  a  period  of  12  months. 
On  the  expiration  of  2  months  and  17  days  dt~ 
fendants  directed  plaintiffs  to  remove  the  cards, 
which  they  failed  to  do,  and  after  tbe  expEn- 
tion  of  the  12  months  brought  suit  to  recovo- 
the  contract  price,  alleging  fnll  perfonnsoce. 
Meld,  that  defendants'  notification  coostitnteil 
a  breach  of  tbe  contract,  and  hence,  under  tbe 
complaint,  plaintiffs  were  not  entitled  to  re- 
cover damages  accruing  therefrom,  but  could 
on^  recovtf  the  contract  price  tor  the  2  montbs 
and  17  days  dnrlng  which  the  contract  wu 
performed  prior  to  uie  breadL 

Appeal  from  Circuit  Oourt  BlUwaokee 
Oonnty;  lAwrenoe . W.  Halsey,  Jndg& 

Action  by  Artemus  Ward  and  othm 
against  the  Antkerican  Health  Food  Company. 
From  a  judgmoit  In  favor  <tf  plalntiSs,  de- 
fendant appeals.  Reversed. 

Two  actions  are  here  consolidated,  each 
to  recover  different  Installments  claimed  to 
be  due  to  the  plaintiffs  from  the  defendant 
upon  tbe  same  written  contract  It  Is  un- 
disputed: Tbat  tbe  plaintiffs  are  copartners 
doing  buslnees  in  the  cl^  of  New  York,  and 
that  tbe  defendant  la  a  Wisconsin  corpora-  I 
tlon  doing  business  In  Milwaukee.  That 
June  S,  1900,  Isaac  J.  Oobn,  the  soliciting 
agent  of  tbe  plaintiffs,  was  In  Milwaukee  at 
the  defendant's  office,  and  a  written  propo- 
sition was  then  and  there  drawn  up  and 
signed  by  tbe  defendant  in  the  words  and 
figures  following,  to  wit:  < 
"June  5th,  1900. 

"To  Ward  &  Qow:  You  are  hereby  author- 
ized to  insert  In  tbe  cars  designated  on  tbe  \ 
reverse  side  hereof,  1,050  copies  of  our  ad-  | 
vertlslng  card  size  11x21  Inches  each,  one  : 
in  each  car  np  to  tbat  number,  for  the  term  | 
of  12  months,  from  July  10th,  1900.  | 

"In  consideration  thereof  we  hereby  agree  j 
to  pay  to  the  order  of  Ward  &  Gow,  tbe  | 
sum  of  four  hundred  and  seventy  dollars 
($470)  per  month— the  rent  each  month  to  be  i 
paid  in  advance  at  end  of  each  month. 
Signs  to  be  furnished  by  the  advertise*. 

"The  advertiser  reserves  tbe  right  to  can- 
cel this  contract  on  Aug.  10,  1900,  by  paying 
$92.Bo/jgg  additional,  and  giving  noticeB  in 
writing  prior  to  August  lOtb. 

"This  contract  Is  not  binding  unlm  ap- 
proved by  Ward  &  Qow.   All  paymenis 
must  be  made  to  their  order.    If  any  ca^^h  i 
Installment  provided  for  herein,  is  due  anil  ! 
unpaid  for  ten  days,  this  contract  may  be  j 
terminated  at  their  option.   If  for  any  cans^  | 
before  the  termination  of  this  contract  the 
lessees  of  any  of  the  car  spaces  herein  in- 
dnded  shall  cease  to  have  the  right  to  maia- 
taln,  control  or  contlnne  the  advertising  in 
or  upon  the  cars  of  any'  railroad  name'I 
therein,  the  right  Is  reserved  by  Ward 
Gow  to  cancel  such  portion  thereof  withnut 
prejudice  to  the  whole.   Thtifonn,  wor^i- 
ing  and  llluslratleAAyM'UkQ^^ls  subject 
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to  their  approval  and  that  of  tbe  railroad 
er>mpaD7  In  whose  cars  they  appear.  Nod- 
nse  of  space  from  advertlser'B  act  or  omlB- 
mn  is  advertiser's  loss.  Any  loss  of  time 
or  space  not  caused  bj  the  advertiser,  shall 
be  made  good  hy  additional  time  or  space. 
As  essential  condition  of  this  contract  Is 
that  advertiser's  privileges  canoot  be  as- 
sisued  or  sublet.  Nothing  omitted  herefrom 
binds  either  party. 
"Approved  June  8th.  1900. 
"[Signed]   American  Health  Food  Oo. 

"John  L.  Beehe,  V.-Pres., 
"Address  270  So.  Water  St.. 

"MU.,  WU. 

"Ward  &  Gow,  • 
"By  Louis  Cohn,  Manager. 

"500  cars  N.  Y.  'L..' 

"ooO  cars  Brooklyn,  N.  T, 

"Oue-half  of  each  road." 
—That  Isaac  J.  Cohn  then  took  such  writ- 
tpn  proposition  so  signed  by  tbe  defendant 
to  the  city  of  New  York,  where  the  same 
was  approved  by  the  plaintlCTs  June  8,  1000, 
and  stating  therein  that:  "500  cars  N.  Y. 
■L.'— 550  cars  Brooklyn,  N.  Y. — one-half  of 
each  road."  On  the  same  day  of  such  ap- 
proval the  plaintiffs  wrote  to  the  defendant 
ackDowIedgii^  the  receipt  of  the  contract, 
and  therewith  Inclosed  a  duplicate  of  the 
same,  dnly  approved  hy  the  plaintiffs.  No- 
vember 17,  1900,  the  plaintiffs  commenced 
SD  action  to  recover  tbe  first  four  Install- 
ments of  H70  each,  amounting  to  $1,880, 
and  the  complaint  therein  alleged.  In  effect, 
that  the  plaintiff  had  in  all  respects  com- 
plied with  the  terms  and  conditions  of  the 
contract,  and  had  inserted  1,050  copies  of 
the  advertising  card  of  the  defendant,  size 
11x21  Inches,  one-half  in  the  X.  Y.  "L,"  and 
one-half  In  the  Brooklyn  Railway  Company; 
tti.1t  such  insertions  commenced  July  10, 
1900,  and  continued  from  that  date,  and  was 
still  being  continued;  that  the  defendant  had 
not  exercised  its  right  reserved  in  tbe  con- 
tract to  cancel  the  same  by  giving  notice 
In  writing  prior  to  August  10,  1000,  and  that 
Fuch  contract  bad  not  been  modified,  bnt 
was  in  full  force  and  effect,  and  that  the 
foor  installments  mentioned  became  due 
and  owing  to  the  plaintiffs  November  10, 
1900,  and  were  stfll  due  and  owing  from  the 
defendant  to  the  plaintiffs,  and  demanded 
judgment  therefor,  with  interest  on  each  in- 
Etallment  from  the  time  It  became  due.  Au- 
KUEt  SO,  1901,  the  plaintiffs  brought  a  sec- 
ond action  for  the  eight  additional  Install- 
ments of  $470  each,  amounting  to  $3,760. 
Tbe  complaint  in  that  action  contained,  in 
substance,  all  the  allegations  of  the  com- 
plaint in  tbe  first  action,  and.  In  addition,  al- 
leged that  the  plaintiffs  had  contracted  for 
advertising  space  In  the  elevated  street  rall- 
trays  mentioned,  and  several  others;  that 
no  part  of  any  of  such  installments  bad  been 
paid,  although  demanded ;  and  demanded 
judgment  therefor,  with  Interest  on  each  In- 
Blallment  from  the  time  it  became  due. 


The  defendant  answered  the  consolidated  ac- 
tions by  way  of  admissions,  denials,  and 
counter  allegations,  and,  among  other  things, 
In  effect,  denied  the  making  of  tbe  contract 
as  alleged,  denied  that  the  plaintiffs  had 
complied  with  the  contract,  denied  that  tbe 
defendant  had  not  canceled  the  contract  or 
modified  it,  and  alleged  that  the  contract,  so 
made  was  for  three  months  only  and  by 
mistake  It  named  twelve  months,  that  the 
time  of  the  commencement  for  the  contract 
was  postponed  for  some  time  after  July  10, 
1900  (named  therein),  that  it  was  canceled 
after  It  had  been  commenced  one  month; 
and  also  alleged  by  way  of  counterclaim  a 
mistake  in  making  the  contract  in  the  re- 
spects mentioned,  sjid  asked  to  tiave  the 
same  reformed.  The  plaintiffs  replied  to  the 
counterclaim.  A  Jury  having  been  waived, 
the  canse  was  tried  by  the  court,  and  at  the 
close  of  the  trial  the  court  found,  in  addi- 
tion to  the  admitted  facts  mentioned,  in  ef- 
fect, that  June  12,  1900,  the  defendant  sent 
the  plaintiffs  1,050  cards  to  be  placed  as 
agreed;  that  June  19,  1900,  the  cards  were 
received  by  the  plaintiffs,  and  thereupon 
the  plaintiffs  placed  or  inserted  &00  of  such 
cards  In  tbe  N.  Y.  "L"  and  6S0  In  the  Bvook- 
lyn  Slevated,  and  contlnaed  tbe  insertion 
of  such  cards  in  the  manner  provided  for  In 
the  contract  from  June  19,  1900,  up  to  and 
Including  July  10,  1901,  and  that  the  plain- 
tiffs had  in  all  respecte  complied  with  the 
terms  and  conditions  of  the  contract;  (6) 
that  the  defendant  did  not  exercise  the  right 
to  cancel  the  contract;  that  the  $92.50  addi- 
tional therein  mentioned  was  not  paid  by 
I  the  defendant  to  the  plaintiffs  on  Angust  10, 
1900.  and  that  no  notice  in  writing  was 
given  by  the  defendant  to  the  plaintiffs  of 
its  intention  to  cancel  the  contract  prior  to 
August  10,  1900;  (7)  that  the  contract  so 
made  was  not  changed  or  modified  In  any 
req>ect;  {Sf  that  at  the  time  of  signing  the 
contract  the  officers  of  tbe  defendant  knew 
that  Zsa^c  J.  Oohn  was  acting  in  tbe  ca- 
pacity of  solicitor,  and  was  without  an- 
tbority  to  make  or  accept  tbe  said  contract 
on  behalf  of  the  plaintiffs;  (9)  that,  subse- 
aequent  to  the  acceptance  of  the  contract 
by  the  plaintiffs,  no  representation  was  made 
by  them  to  tbe  defendant  that  Isaac  J. 
Oohn  had  any  authority  other  than  that  pos- 
sessed at  the  time  tbe  contract  was  entered 
into;  that  Isaac  J.  Ck>hn  was  not  anthorlzed 
by  the  plaintiffs  to  make,  modify,  or  in  any 
manner  change  the  contract  between  the 
plaintiffs  acd  the  defendant;  (10)  that  no 
agreement  was  made  by  Isaac  J.  Cohn  on 
behalf  of  the  plaintiffs  or  otherwise  with  tbe 
defendant,  or  any  person  acting  on  its  be- 
half, whereby  the  terms  of  the  written  con- 
tract between  tbe  plaintiffs  and  the  defend- 
ant were  changed  or  modified  in  any  man- 
ner or  in  any  respect;  (11)  that  the  contract 
above  set  forth  was  the  contract  actually 
made  and  entered  into  by  the  plaintiffs  and 
the  defendant,  and  that  no  other  or  dlffeiw*^ 
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contract  was  made  between  the  parties,  and 
that  there  was  no  mutual  mistake  In  re- 
dncfn?  the  contract  to  writing,  and  that  the 
contract  was  for  the  term  of  12  months  as 
stated  therein;  (12)  that  no  part  of  the  con- 
sideration provided  for  in  the  contract  has 
been  paid  to  the  plaintiffs  by  the  defendant; 
(13>  that  September  27,  1900,  the  defendant 
directed  the  plaintiffs,  in  writing,  to  remove 
from  all  cars  their  cards  which  had  been 
inserted  pursuant  to  the  terms  of  the  con- 
tract; that  the  plaintiffs  refused  to  remove 
said  cards;  that  at  no  time  from  July  10. 
1000,  up  to  and  including  July  10,  1901, 
could  the  plaintiffs  get  contracts  to  fill  snch 
space,  notwithstanding  they  made  due  and 
diligent  effort  to  obtain  contracts  In  order 
to  Qll  all  the  spaces  under  and  controlled  by 
them  In  such  elevated  roads;  (IS^^)  that  Au- 
■gust  24.  1900,  the  plaintiffs  received  a  letter 
from  the  defendant  dated  August  22,  1900, 
stating,  "Kindly  let  us  know  when  our 
montb  expires,  and  cancel  the  contract  30 
days  from  the  extended  date  of  the  contract 
for  the  present;"  (14)  that  all  the  allega- 
tions of  the  complaint  in  both  actions  are 
proven  and  true;  (15)  that  the  equitable 
counterclaim  of  the  defendant  has  not  been 
proven  and  is  untrue.  And  as  conclusions 
of  law,  the  court  found.  In  effect  that  the 
contract  was  fully  executed  by  the  plain- 
tiffs; (2)  that  there  was  due  to  the  plaintiffs 
for  principal  So,040,  and  for  Interest  $491.62, 
making  $6,131.62;  (3)  that  the  prayer  for  the 
reform  of  the  contract  be,  and  the  same 
was  thereby,  denied;  (4)  that  the  plaintiffs 
are  entitled  to  Judgment  dismissing  the 
equitable  counterclaim,  and  for  a  money 
Judgment  against  the  defendant  for  the 
amount  last  stated,  with  costs;  and  ordered 
Judgment  accordingly.  From  the  judgment 
so  entered  tbe  defendant  brings  this  ap- 
peal. 

Winkler,  Slanders,  Smitb,  Bottum  ft  Yllas, 
for  appellant.  Bloodgood,  Kemper  ft  Blood- 
good,  fbr  respondents.  * 

OASSODAT,  C.  J.  (after  stating  the  facts). 
Error  is  assignee)  because  the  court  found 
as  a  matter  of  law  that  the  contract  "was 
fully  executed  by  tbe  plaintiffs  on  the  10th 
day  of  July,  1900."  That  is  the  day  named 
In  the  contract  upon  which  the  plaintiffs  were 
to  commence  performance;  and  the  contract 
expressly  provides  that  It  should  continue 
"for  the  term  of  twelve  months  from  July 
10,  1900."  By  the  fifth  finding  of  fact  the 
court  found  that  the  plaintiffs  Commenced 
such  performance  June  19,  1900,  and  contin- 
ued such- performance  "up  to  and  Including 
the  10th  day  of  July.  1901."  Manifestly,  by 
some  inadvertence,  the  wrong  year  Is  named 
In  the  conclusion  of  law  mentioned.  At  all 
events,  such  conclusion  cannot  .overturn  tbe 
language  of  the  contract  and  tbe  express  find- 
ing of  fact  mentioned.  In  other  words,  the 
plaintiffs  have  recovered  in  this  action  the 


$470  per  month  for  doing  tbe  things  they 
agreed  to  do  in  the  contract  during  tbe  whole 
of  the  twelve  months  which  tmninated  July 
10, 1901. 

2.  Counsel  for  the  defendant  ctwtend  that 
the  time  when  the  performance  was  to  com- 
mence under  the  contract-^July  10,  1900- 
was,  on  or  about  that  time,  ind^nltely  post- 
poned by  correspondence  and  oral  negotia- 
tions between  defendant  and  Isaac  J.  Cohn, 
the  soliciting  agent  of  the  plaintiffs  in  pro- 
curing tbe  contract  from -the  defendant.  By 
the  eighth,,  ninth,  and  tenth  findings  the 
court  fonnd.  In  effect,  not  only  that  Isaac  J. 
Cohn  never  made  any  such  agreement,  but 
also  that  be  n^ver  bad  any  authority  to  make 
such  an  agreement,  and  that  the  defendant 
knew  that  he  was  merely  "acting  In  the  ca- 
pacity of  solicitor,  and  was  without  authority 
to  make  or  accept  tbe  OHitract  on  behalf  of 
said  plaintiffs."  Such  flndhigs  of  the  court 
are  abundantly  supported  by  the  evidence. 

3.  In  and  by  the  terms  of  the  contract,  the 
defendant  reserved  tbe  right  to  cancel  th^ 
contract  August  10,  1900,  by  paying  $92..=i(i 
additional,  and  giving  notice  In  writing  prior 
to  August  10,  1900.  Both  complaints  allege 
that  the  defendant  failed  to  exercise  such  re- 
served right  The  defendant  took  issue  with 
such  auctions,  and  alleges.  In  effect  that 
the  "contract  was  dnly  annulled,  dlscontiu- 
ned,  and  canceled  by  due  and  sufficient  no- 
tice in  writing  given  by  the  defendant  to  the 
plaintiffs  In  due  time  and  before  tbe  end  of 
tbe  first  mouth."  By  the  sixth  finding  the 
court  found  that  the  $92.50  was  not  paid  by 
the  defendant  to  the  plaintiffs  August  10, 
1900;  that  no  notice  In  writing  was  given  by 
the  defendant  to  the  plaintiffs  as  therfin 
agreed;  and  that  the  defendant  had  not  ex- 
ercised its  reserved  right  to  cancel  the  con- 
tract as  therein  stipulated.  Such  findings  are 
abundantly  supported  by  the  evidence.  It 
follows  that  tbe  letter  received  by  the  plain- 
tiffs from  the  defendant  August  24,  1900. 
wherein  they  were  told  to  "kindly  let  ns 
know  when  our  month  expires,  and  cancel 
the  contract  thirty  days  from  the  eitendPd 
date  of  the  contract  for  the  present"  as  men- 
tioned in  finding  13%,  did  not  have  the  effect 
of  relieving  the  defendant  from  further  lia- 
bility on  the  contract. 

4.  The  defendant  Insists  by  way  of  counter- 
claim that  there  was  a  mutual  mistnke  In 
reducing  the  contract  to  writing.  In  that  it 
sliould  have  been  "for  tbe  term  of  thrw 
months  from  July  10,  1900,"  as  actually 
made,  Instead  of  "for  the  term  of  twelve 
months  from  July  10,  1900,"  as  written;  and 
prayed  a  reformation  of  the  contract  accord- 
ingly. Such  counterclaim  was  put  in  issue 
by  tbe  reply.  The  court,  by  the  fifteenth  find- 
ing, found  that  such  counterclaim  had  not 
been  proved,  and  was  untrue;  and  the  evi- 
dence fully  supports  such  finding. 

5.  The  complaint  in  the  consolidated  a^ 
tion  alleges,  and  the  court  found,  in  effect  < 
that  the  pUlntM^KeliM^JB^d^  lifie  defend- 
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ant* a  cardfl,  and  continaed  the  inBerUon  of 
sucb  cards  In  the  maoner  provided  for  In  the 
contract,  from  Jane  19, 1900,  up  to  and  Includ- 
ins  July  10,  190],  and  that  the  plalntlfCa  had 
in  all  rejects  complied  with  the  terma  and 
conditions  of  the  contract  on  their  part  The 
court  further  found.  In  effect,  that  Septem- 
ber 27.  1900,  "the  defendant  directed  the 
plaintiffs,  in  writing,  to  remove  from  all  cars 
their  cards  which  bad  been  inserted  pur- 
suant to  the  terms  of  the  contract,"  but  that 
"the  plaintiffs  refused  to  remove"  the  same. 
The  defendant  contends,  In  effect,  that,  as 
the  contract  was  executory  at  the  time  such 
direction  was  given  by  the  defendant,  the 
giving  of  such  direct]<Mi  had  the  effect  to 
stop  further  performance  on*the  part  of  the 
plaintiffs,  and  limit  Its  further  llahllity  to 
damages  siistalned  for  the  breach  of  the  con- 
tract On  the  other  hand,  the  plaintiffs  con- 
tend, in  the  language  of  the  conclusion  of 
law  mentioned,  "that  the  contract  •  •  • 
was  fully  ezecnted  by  the  plaintiffs  on  the 
10th  day  of  July,  1900,"  the  day  on  which, 
by  its  terms,  it  was  to  go  Into  effect  not- 
withstanding the  flndiuga  of  fact  that  tbt;  de- 
fendant's cards  were  to  be  so  inserted  In 
cars  by  the  plaintiffs  "for  the  term  of  twelve 
months  from  July  10,  1900."  Other  stipula- 
tions in  the  contract  show  that  the  services 
of  the  plaintiffs  were  to  continue  for  the 
whole  year;  and  the  complaint  alleges,  and 
the  court  found,  that  such  services  did  so 
continue  from  June  19,  1900.  "up  to  and  In- 
cluding the  10th  day  of  July,  1001."  Such 
finding  would  seem  to  be  conclusive  that  at 
the  time  the  defendant  directed  the  plaintiffs 
"to  remove  from  all  cars  their  cards  which 
had  been  inserted  pursuant  to  the  terms  of 
the  contract"— September  27,  1900— the  con- 
tract was  still  executory  for  the  balance  of 
the  year.  But  the  plaintiffs  further  contend 
that  the  contract  was  fully  executed  July 
10,  1900,  because  prior  to  that  date  they  had 
procured  the  Insertion  of  the  requisite  num- 
ber of  cards  In  the  cars  of  the  two  railways 
as  agreed,  and  that,  by  the  terms  of  the  con- 
tract "nonuse  of  space  from  advertiser's  act 
or  omission  Is  advertiser's  loss,"  and  hence 
it  la  argued  that  the  defendant  was  bound  by 
the  contract  to  pay  for  the  spaces  so  procured 
by  the  plaintiffs,  whether  the  defendant  used 
them  or  not  The  argument  is  plausible;  but 
the  real  qnestlon  Is  whether  the  nature  of  the 
contract  Is  such  as  prevented  the  defendant 
from  stopping  further  performance  on  the 
part  of  the  plaintiffs  by  the  direction  given 
September  27,  1900,  "to  remove  from  all  cars 
their  cards,"  as  mentioned.  It  appears  from 
the  evidence  that  no  particular  space  In  par- 
ticular tara  was  secured  by  the  plaintiffs. 
As  late  as  September  10,  1900,  they  wrote 
to  the  defendant  as  follows:  "Please  forward 
UB  at  once  250  cards,  size  11x21,  as  we  need 
same  for  display  in  the  box  cars  in  Brook- 
lyn which  will  shortly  be  placed  in  service." 
That  request  was  renewed  September  22, 
1900,  *Yor  a  reqnlatte  namb^  of  cards  for 


equipping  the  box  cars  of  the  Brooklyn 
Heights  Railroad."  The  defendant,  under 
date  of  September  24,  1900,  replied  by  stat- 
ing: "That  B.S  we  have  canceled  our  adver- 
tising with  you  for  the  present,  you  will  not 
need  any  cards  for  the  box  cars  of  the  Brook- 
lyn Hetehts  Railroad.  When  we  renew  our 
cards  In  your  cars  later  in  the  fall,  we  will 
send  new  cards  enough  to  cover  all  of  the 
cars  that  we  will  use."  These  letters  ob- 
viously have  reference  to  the  necessary 
change  from  open  cars  to  winter  cars.  The 
theory  that  the  plaintiffs  had  procured  such 
"spaces"  from  the  railways  by  leases  or  other- 
wise, and  then  released  or  sublet  them  to  the 
defendant  cannot  be  maintained.  "A  lease 
is  a  contract  for  the  possession  and  profits 
of  land  and  tenements  on  the  one  side  and 
the  recompense  of  rent  or  property  on  the 
other."  18  Am.  &  E.  E.  Law  (2d  Ed.)  597. 
Here  the  defendant  never  had  any  posses* 
slon  or  right  to  the  possession  of  such  cars, 
or  any  part  of  any  of  them.  Reynolds  v.  Van 
Beuren,  155  N.  T.  120,  123,  49  N.  E.  763,  42 
L.  R.  A.  129.  The  case  is  peailiar,  and  it 
may  be  difficult  to  find  adjudications  in  cases 
where  the  facts  are  similar.  It  has  been  held 
in  New  York  that  "a  contract  whereby  one 
person  gives  another  the  authority,  for  a  stat- 
ed compensation,  merely  to  use  a  wall  of  a 
bouse  for  advertising  purposes  during  a  speci- 
fied time,  does  not  constitute  a  lease,  so  as 
to  create  the  relation  of  landlord  and  tenant 
between  the  parties."  Goldman  v.  N.  Y.  Ad- 
vertising Co.  (Sup.)  60  N.  Y.  Supp.  275.  So 
it  has  been  held  in  Massachusetts  that  "an 
agreement  by  the  lessee  of  a  building  to  al- 
low a  third  person,  In  consideration  of  an 
annual  x>ayment  by  bim,  to  place  a  sign  up- 
on the  outside  wall  of  the  building  for  a 
stated  time.  Is  not  a  breach  of  a  covenmit 
in  the  lease  not  to  underlet  any  part  of  the 
premlsea"  Lowell  v.  Strahan,  145  Mass.  1. 
12,  12  N.  a  401,  1  Am.  St  Rep.  422.  So  It 
has  been  held  in  Maryland  that  "a  contract 
to  display  advertisements  in  a  street  car,  the 
cards  being  subject  to  the  approval  of  the 
advertising  company,"  as  here,  "Is  one  In 
which  the  other  party  relies  upon  the  skill 
and  experience  of  the  company  in  making 
such  displays,  and  hence  Is  not  assignable  by 
the  latter."  Eastern  Advertising  Co.  v.  Mc- 
Gaw  (ild.)  42  Atl.  923.  In  other  words.  It 
was  there  held  that  the  contract  was  for 
personal  services,  and  not  even  a  license, 
much  less  a  lease.  We  must  hold  that  when 
the  defendant  directed  the  plaintiffs  to  re- 
move its  cards,  September  27,  1000,  the  con- 
tract remained  executory  for  the  balance  of 
the  year. 

6.  Being  executory,  did  the  defendant  have 
the  right,  by  giving  such  direction,  to  stop 
further  performance  on  the  part  of  the  plain- 
tiffs, and  limit  its  further  liability  to  dam- 
ages sustained  for  the  breach  of  the  contract 
as  claimed  by  the  defendant?  Certainly 
there  are  uumeroos  adjudicationa  to  that  ef- 
fect Courts  differ  iHit«»d^»iiVat^i^^gjoa 
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can  be  malntatned  for  such  breach  before 
the  time  for  the  fnlflUmeDt  of  the  agreement 
transpires.  The  McCall  Co.  t.  Icks,  107  Wis. 
232,  S3  N.  W.  300;  Hochster  T.  De  La  Tour. 
2  Ellis  &  Black,  678.  But  that  question  Is 
not  here  InTolved,  since  the  time  for  snch 
fulfillment  had  fully  expired  when  the  last 
action  was  brought  In  the  case  last  dted 
It  was  held  by  the  Queen's  Bench,  Lord 
Campbell,  C.  J.,  presiding,  "that  a  party  to 
an  executory  agreement  may,  before  the  time 
for  executing  it,  break  the  agreement  either 
by  dlsabUng  himself  from  fulfilling  It,  or  by 
renouncing  the  contract"  That  rule  was  fol- 
lowed by  the  Supreme  Court  of  the  United 
States  In  a  learned  and  discriminating  opin- 
ion by  Fuller,  C.  J.,  reviewing  the  E;ngitBb 
and  American  cases,  and  it  was  there,  amoi^ 
other  things,  held  "that,  after  the  renuncia- 
tion of  a  continuing  agreement  by  one  party, 
the  other  party  Is  at  liberty  to  consider  him- 
self absolved  from  any  future  performance  of 
it,  retaining  tils  right  to  sue  for  any  damages 
lie  has  suffered  from  the  breach  of  it 
*  *  *  The  parties  to  a  contract  which  is 
wholly  executory  have  a  right  to  the  main- 
tenance of  the  contractual  relations  up  to  the 
time  for  performance,  as  well  as  to  a  per^ 
formance  of  the  contract  when  due.  As  to 
the  question  of  damages,  when  the  action 
la  not  premature,  the  plaintiff  Is  entitled  to 
compensation  baaed,  as  far  as  possible,  oh 
the  ascertainment  of  what  he  would  have 
suffered  by  the  continued  breach  of  the  other 
party  down  to  the  time  of  complete  perform- 
ance, less  any  abatement  by  reason  of  cir- 
cumstances of  which  be  ought  reasonably  to 
have  availed  himself."  Roebm  v.  Horst  178 
U.  8.  1.  20  Sup.  Ct  780,  44  L.  Ed.  953.  So 
In  an  early  case  In  New  York,  the  party  who 
had  employed  another  person  to  do  certain 
mechanical  work  at  a  price  agreed  upon, 
and.  after  the  work  had  been  commenced, 
comitermanded  Ills  directions,  and  forbid  the 
person  so  employed  to  further  aecute  the 
woi^;  and  it  was  held  that  the  person  so 
employed  had  no  right  to  proceed  with  the 
work  after  he  was  so  forbidden.  Clark  t. 
Marslglla,  1  Denio,  S17,  43  Am.  Dec.  670; 
American  Life  Ins.  Co.  v.  McAden,  100  Pa. 
399,  1  Aa  2S6L  So  it  has  been  held  In  Yez^ 
moot  that  "In  executory  contracts  a  party 
has  the  power  to  stop  the  performance  on 
the  other  side  by  an  explicit  order  to  that 
elfect,  by  subjecting  himself  to  such  dam- 
ages as  will  conipensate  the  other  party  for 
being  stopped  In  the  performance  on  his  part 
at  that  point  or  stage  in  the  execution  of 
the  contract."  Danford  v.  Walker.  37  Vt 
240,  followed  in  Davis  &  Ranklns  v.  Bronson, 
2  N.  D.  300,  803,  304,  GO  N.  W.  836.  16  L. 
R.  A.  655,  33  Am.  St  Rep.  783;  Gibbons  t. 
Rente,  61  Minn.  GOO,  53  N.  W.  756,  22  L.  R. 
A.  80.  In  such  cases  It  is  held  that  an  ac- 
tion cannot  be  maintained  to  recover  tlie  con- 
tract price,  but  may  be  maintained  to  re- 
cover damages  for  the  breach  of  the  con- 
tract  Hamilton  t.  McPherson.  28  N.  T.  72, 


76,  77,  8i  Am.  Dec.  SSO;  Bntler  r.  1 
77  N.  T.  472,  33  Am.  Rep.  6*8;  John 
Meeker.  06  N.  Y.  03,  97.  48  Am.  Rei 
McMaster  t.  The  State  of  N.  T.,  108 
542,  15  N.  B.  417;  Hhickley  v.  Pit 
Steel  Co..  121  U.  S.  264.  7  Sup.  Ot  S 
L.  Ed.  067.  And  yet  In  such  an  actli 
party  seeking  to  recover  for  the  brei 
the  contract  is  in  duty  bound  to  mat 
sonable  exertions  to  keep  down  the  dai 
Id.  See,  also.  Roper  v.  Johnson.  L.  i 
P.  C.  167;  Brown  v.  Muller.  U  B.  7 
Cas.  319,  8.  c  28  B.  B.  C.  627-630,  and 

7.  But  this  Is  not  an  action  to  recove 
ages  by  reason  of  such  breach  of  co 
As  indicated,  this  is  an  action  to  recoi 
contract  price  on  the  theory  of  full  pe 
ance.  Snch  Is  the  only  cause  ot  act 
leged  In  the  complaint  True,  some  ev 
was  admitted  liavlng  a  bearing  upoz 
question  of  damages,  but  such  evldem 
so  admitted  against  objections  that  1 
Inadmissible  under  the  pleadings.  J 
breach  of  the  contract  Is  the  gist  of  si 
action,  It  is  necessary  that  fbe  compla 
legb  the  particular  breach;  otherwise 
be  demurrable.  A  failure  to  allege 
breach  cannot  be  cured,  even  by  i 
Tliis  Is  elementary.  4  Ency.  PI.  &  P 
938,  citing  numerous  cases;  Abbottfi 
Ev.  (2d  £d.)  634.  and  cases  there  cite 
such  cases  the  plaintiff  is  not  entit 
prove  a  breach  of  contract  not  allege 
damages  of  a  kind  not  necessarily  re 
from  the  breach  of  contract  allege 
proved,  unless  they  are  speclflcally  sti 
the  complaint  Id.  Thus  It  is  stated 
of  the  works  cited  that:  "The  dams 
be  recovered  upon  an  alleged  breach  < 
tract  need  not  be  averred  wb««  tb 
the  necessary  result  of  the  breach  coi 
ed  ot.  but  a  full  recovery  may  be  had 
the  general  allegation  of  damages 
complaint"  6  Ency.  PI.  ft  Pr.  739.  " 
other  hand,  where  the  damages  do  not 
sarlly  result  from  the  breach  of  the  c< 
alleged,  they  must  be  specially  pleai 
order  that  tbe  defendant  may  not  be 
by  surprise  at  the  trial.  And  in  cas 
damages  are  not  specially  pleaded.  In  i 
ance  with  this  rule,  evidence  In  regard 
to  will  be  excluded  at  the  trial,  ai 
plalntlflF  will  be  confined  to  bis  genera 
ages."  Id.  741-743.  It  follows  from  wl 
been  said  that  so  much  of  the  thirteent 
Ing  as  bears  upon  such  damages  and  Is 
upon  snch  improper  evidence  must  be 
garded.  The  damages  thus  referred 
course,  only  include  such.  If  any,  as  the 
tiffs  may  have  sustained  by  reason  ji 
being  prevented  by  the  defendant  fro: 
forming  the  balance  of  the  contract 

a  But  tbe  plaintiffs  had  fully  pen 
the  contract  on  their  part  for  2  monti 
17  days  before  the  defendant  directed 
to  remove  ita  cards  from  tiie  street  < 
question.  For«ich  partial  performan< 
are  ffl^tsfegls^  ^^@^^@ecoTer  the  o 
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price  The  price  so  otlpiUated  In  tbe  contract 
1b  $470  per  montb,  to  lie  paid  at  tbe  end  of 
eaeb  month.  There  la  nothing  in  the  con- 
tract that  can  authorize  a  dlTlBlon  of  anch 
monthly  bntallment  The  result  Is  tMt  the 
plaintUfa  are  entitled  to  recover  only  three 
monthly  butallments  miAtr  the  contract,  with 
laterest  on  each  installment  from  tbe  time  It 
became  payable  1^  tbe  tenns  of  the  contract. 
For  ttie  aggregate  amoont  of  sneb  Install- 
menta  and  interest  they  an  entitled  to  judg- 
ment in  this  action. 

The  Judgment  of  tbe  drcnlt  court  Is  re- 
versed, and  tbe  cause  la  remanded,  with  di- 
rection to  enter  Judgment  in  favtv  of  tbe 
plahitiffs  and  against  the  defendant  tm  tbe 
amount  Indicated  in  this  opinion. 

0A88ODAT,  0.  J.  Wbra  this  case  was  de- 
dded,  Har  20,  1808,  the  qneBtion  as  to  the 
amoont  ox  costs  which  the  plaintiffs  were  en- 
titled to  recover  was  considered  by  the  court, 
iDd  it  was  then  heM  that  the  plaintiffs  were 
only  entitled  to  recover  such  coste  as  were  al- 
lowable Under  the  statutes  in  actions  at  law  on 
coDtract.  The  failure  to  cousider  the  questiOD 
ia  the  opinion  filed  was  the  fault  of  the  writer. 


LANG  T.  ICBNABRA  PAPER  CO. 
(Sopreuie  Court  of  Wlsconidn.  Sept.  8,  1008.) 

MECHANICS'  LraNS— STATEMENT— FILI  NO- 
CONTRACT— PERPORMANCB-TIMB— 
REASONABLE  TIME. 

1.  A  contractor's  attorney  prepared  a  claim 
for  a  mechanic's  lien,  as  required  by  itatute,  and 
unt  the  same  to  Uie  clerk  of  the  circuit  court, 
with  direetionB  to  file  same,  and  send  his  bill 
therefor  to  such  attorney.  The  clerk  acknowl- 
edged receipt  of  the  claim,  and  by  a  letter 
wntten  to  tbe  attorney  stated  that  his  fee  there- 
for was  35  cents,  but  made  no  demand  for  pay- 
ment thereof,  and  the  fee  was  not  paid  until 
Jane  21,  1902;  the  claim  remaining  is  the 
clerk's  office  from  May  22,  1002,  until  July 
10th.  tbe  date  of  the  trial  of  an  action  brought 
to  foreclose  same.  Held  that,  since  the  clerk 
made  do  donand  for  payment  of  the  fee  as  a 
condition  to  filing  the  claim,  as  authorized  by 
Rer.  St  1808,  f  748,  the  claim  should  be  re- 
garded as  filed  on  tbe  date  of  its  receipt,  prior 
to  the  commencemeut  of  the  action  to  foreclow 
the  same,  as  required  by  section  3321. 

2.  "Where  a  contract  for  tbe  construction  of  a 
certain  foundation  fixed  no  time  for  the  comple* 
tion  of  the  work,  tbe  work  must  be  completed 
within  a  reasonable  time. 

Appeal  from  Circuit  Court,  Gates  County; 
John  K.  Parish,  Judge. 

Action  by  Robert  A.  Lang  against  tbe 
Meoasba  Paper  Comimny  to  foreclose  a 
mechanic's  lien.  From  a  Jndgment  in  favor 
of  pl^tUf.  defendant  appeals.  Affirmed. 

Tbla  action  was  commenced  May  27,  1902, 
:o  enforce  a  Hen  tm  labor  and  materials 
i^umlahed  to  the  defendant  in  the  excava- 
tioQ  for,  and  construction  o^  the  founda- 
tion walls  and  foundation  for  a  pulp  mill, 
between  October  1^  1901,  and  March  1, 
190!^  pursuant  to  an  express  contract  In 
writing  made  by  tlie  phUntUt  and  tbe  sec- 
retary of  the  defendant,  October  16.  1001, 
u  follows:  "October  10,  1901.  It  is  agreed 
between  B.  A.  Lang  and  M.  H.  Ballou  that 

1 1.  8m  Contracts,  vol.  U,  Cent  Dig.  H  H7,  Ml 


R.  A.  Lang  build  a  foundation  according  to 
plans  submitted,  including  floors  for  pit. 
for  tbe  sum  of  $8^000.  [Signed]  B.  A. 
Lang.  M.  H.  Ballou"— which  agreement  was 
subsequently  modified  by  parol,  whereby  tbe 
plaintiff  undertook  and  agreed.  In  consldera* 
tion  of  an  additional  payment  of  {500,  to 
excavate  one  foot  deitper  than  ubown  by 
such  idans,  and  to  add  one  foot  to  such 
foundation  walls.  Tixe  complaint  alleges  tho 
making  of  such  contract;  that  no  part  there- 
of Imd  been  paid,  except  |3,500;  that  there 
was  still  due  the  plaintiff  thereon  $5,000, 
with  interest  from  March  1,  1902;  •and  that 
tbe  plaintUTa  claim  therefor  had  been  filed 
with  tbe  cl^k  of  the  drcnlt  court  May  23, 
1902.  Tbe  defendant  answered  to  tbe  effect 
that  the  ptalntnr  ought  reasonably  to  have 
completed  the  work  on  or  before  December 
15,  1901;  that  tbe  plaintiff  failed  and  neg- 
lected to  perform  the  contract  with  all  rea- 
sonable dispatch,  and  did  not  complete  It 
until  March  1,  1902,  to  tbe  defendant's  great 
damage,  and  alleges  such  failure  and  neg- 
lect by  way  of  connterclalm,  and  alleges 
that  Ite  expenses  and  Iom  In  consequence 
thereof  was  at  least  ^  p»  day,  amount- 
ing. In  all,  to  |5,206,  and  asked  that  the 
same  be  offset  as  a  counterclaim  against  any 
ram  due  ftom  the  defendant  to  the  plaintiff 
aa  the  contract,  and  for  jndgment  In  his 
favor  for  tbe  balance.  Tbe  plaintiff  replied 
to  such  counterclaim,'  and  alleges,  among 
other  things,  in  effect,  that  there  was  no 
provision  in  the  contract  as  to  when  It 
should  be  completed;  that  tbe  plaintiff  com- 
menced tbe  perfwmance  of  the  work  imme- 
diately after  the  contract  waa  made;  that 
sncb  work  was  prosecuted  with  all  reasona- 
ble diligence,  and  completed  within  a  rea- 
sonable time;  tbBt  defendant  made  payments 
on  such  contracte  from  time  to  time  with 
full  knowledge  of  all  the  fiicts,  and  tbe 
progress  being  made,  and,  on  completion, 
accepted  the  same,  and  has  ever  since  used 
the  same  for  tbe  purposes  for  which  It  was 
erected;  that  on  or  about  Jantury  1,  1902, 
tbe  defendant  refused  to  make  further  ad- 
vances, or  pay  for  the  work  then  completed, 
and  then  for  the  first  time  claimed  that  the 
work  was  not  being  prosecuted  as  rapidly 
as  desirable,  and  claimed  damages  on  ac- 
count of  the  delay:  that  tiie  plaintiff  replied 
that  such  failure  to  make  advances  and  pay- 
ments, as  agreed,  would  necessarily  delay 
completion  of  the  work;  that  the  plaintiff 
informed  the  defendant  that  he  would  only 
perform  with  the  express  understanding  and 
agreement  that  full  contract  price  would  bo 
paid  for  performance,  without  any  deduc- 
tion for  pretended  damages  by  reason  of  de- 
lay; that  tbe  defendant  thereupon  directed 
tbe  plaintiff  to  proceed  with  the  work,  and 
thereafter  made  payments;  and  the  plaintiff 
claimed  that  by  reason  of  the  facts  alleged 
the  defendant  was  estopped  from  claiming 
damages  by  reason  of  such  delay.  At  tbf^ 
close  of  the  trial  the  court  found,  in  efff 
(1)  That  till  tbe  al)egati(»u  of  the  oompi 
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were  true.  (2)  Tbat  October  16,  1901,  the 
parties  entered  Into  tbe  written  contract 
mentioned.  (3)  That  the  contract  was  eub- 
sequently  modified,  as  stated.  (4)  That  the 
plaintiff  fully  performed  all  the  conditions 
of  such  agi-ecments.  That  by  reason  of  the 
peculiar  coDdltlons  of  the  soil  necessary  to 
be  handled  In  the  excavation  of  such  addi- 
tional foot,  tbe'  plaintiff  was  unable  to  com- 
plete such  work  within  tbe  time  in  which 
both  parties  expected  tbat  tbe  work  would 
be  completed  at  tbe  time  of  making  the  orig- 
inal contract  (5)  That  prior  to  January  1, 
1902,  the  defendant  made  claim  against  the 
plaintiff  for  damages  tMcause  of  such  de- 
lay. That  on  tliat  day  the  plaintiff  notified 
the  defendant  that  If  he  proce&ded  further 
with  the  performance  of  the  contract.  It 
would  be  with  the  understanding  and  agree- 
ment tbat  no  claim  for  damages  should  be 
made.  That  thereafter  the  defendant  con- 
tinued to  direct  the  plaintiff  to  prosecute 
such  work  aa  vigorously  as  possible,  and 
thereafter,  and  on  January  30,  1002,  paid 
to  the  plaintiff  on  the  contract  $2,000.  <6) 
That  the  plaintiff  performed  the  contracts 
and  completed  tbe  same  within  a  reasona- 
ble time  from  the  making  thereof.  (7)  That 
May  22,  1902,  the  plaintiff  duly  filed  bis 
claim  for  Hen  wltb  the  clerk  of  the  circuit 
court  That  the  same  was  not  docketed  un- 
til June  21, 1902.  Tbat  the  fees  of  the  clerk 
were  paid  by  the  plaintiff  before  the  trial 
of  this  action.  That  no  demand  was  made 
therefor  by  tbe  clerk.  (8)  That  the  first 
.  work  done  and  materials  furnished  under 
tbe  terms  of  tbe  contract  by  tbe  plaintiff 
WBt  October  23,  1901.  and  that  the  date  of 
the  last  charge  for  such  work,  labor,  and 
matolala  was  March  5.  1902.  (9)  Tbat  the 
defendant  paid  to  the  plaintiff  on  tbe  con- 
tracts 13,500,  as  stated,  and  there  still  re- 
mains due  and  unpaid  thereon  $5,000,  with 
Interest  thereon  from  March  5,  1902,  and 
tbat  tbe  same  Is  a  lien  on  tbe  premises  men- 
tioned. (l(^  That  the  premises  desorlbed 
belong  to  the  defendant,  and  are  not  within 
the  limits  of  any  Incorporated  Tillage  or 
city,  and  do  not  exceed  40  acres  of  land. 
(11)  That  the  allegation  in  the  countwclaim 
that  the  plaintiff  did  not  push  and  prosecute 
tbe  work  In  tbe  contracts,  as  agreed,  is  un- 
true. (12)  That  tbe  alltvation  In  the  coun- 
Lcrclalm  that  the  work  could  reasonably 
liuve  been  completed  on  or  before  Decem- 
ber 15,  1901,  Is  untrue.  (13)  That  the  alle- 
gations In  the  counterclaim  to  the  effect  that 
the  defendant  sustained  damage  because  of 
failure  on  tbe  part  of  tbe  plaintiff  to  com- 
plete his  contracts  within  a  reasonable  time 
is  untrue.  (14)  That  the  allegations  In  the 
reply  to  the  counterclaim  are  true.  And 
as  conclusions  of  law  tbe  court  found,  in 
effect,  tliat  the  defendant  Is  not  entitled  to 
set  off  as  against  the  contract  price  for  the 
work  and  labor  performed  and  materials 
furnished  by  the  plaintiff  any  sum  on  ac- 
count of  any  damages  claimed  by  reason 
of  tbe  facts  set  forth  In  the  coanterclalm; 


that  tbe  plaintiff  is  entitled  to  recov 
defendant  $6,000.  with  interest  then 
March  5,  1902,  amounting,  in  the  aj 
to  $5,104.17,  with  costs  and  disburse 
be  taxed,  and  a  Judgment  directing 
Interest  of  tbe  defendant  In  the  prei 
scribed  at  tbe  time  of  the  commt 
of  said  work  and  the  furnishing  of 
terials,  to  wit  October  16,  1901,  or 
son  claiming  under  It  since  that  tic 
much  thereof  as  should  be  necessary 
to  satisfy  the  amount  of  such  lien  a 
From  the  Judgment  entered  thereot 
iDgly,  the  defendant  brings  this  app 

gilas  Bullard,  for  appellant 
Bnndy-  &  WUcox^'for  respondent. 

CASSODAT,  O.  J.  (after  stating  tl 
It  Is  claimed  tbat  tbe  plaintiff  is  i 
tied  to  a  Judgment  for  a  lien  in  thi 
for  tbe  reason  tbat  he  failed  to  file  1 
for  a  lien,  as  prescribed  by  tbe  stati 
after  the  commencement  of  tbe  acti< 
tlon  3321,  Rev.  St.  189a  Tbat  set 
thorizes  "any  person  iiaring"  filed 
as  prescribed  by  the  previous  sec 
"foreclose  tbe  same  by  action."  Sect 
Id.  Such  filing  of  the  claim  Is  m 
a  condition  precedent  to  the  right 
mence  such  foreclosure  action.  Thl 
tually  conceded  by  counsel  for  the 
It  Is  claimed,  however,  that  it  was 
before  the  commencement  of  this  a< 
appears  and  is  undisputed  that  a 
due  form,  as  required  by  the  stati 
signed  by  the  attorneys  for  the  piai 
petitioner,  was  sent  to  the  clerk  of 
cult  court  with  direction  to  file  tl 
and  send  his  bill  therefor  to  such  a 
that  May  22,  1902,  the  clerk  recet' 
claim,  and  acknowledged  tlie  receipt 
as  requested,  by  letter  addressed  to 
tomeys,  dated  on  tbe  day  and  year  1 
tloned,  and  stating  therein.  In  eff< 
such  "claim  for  a  lien  In  favor  ol 
A.  Lang  v.  Menasha  Paper  Compa 
been  "duly  received  fbr  filing,"  and 
fee  therefor  was  35  cents;  that  t 
made  no  demand  for  tne  payment 
fees,  and  the  same  were  not  paid  ui 
21,  1002;  that  such  claim  for  a  Hen  i 
in  the  ofllce  of  tbe  cleik  from  May 
to  the  trial  of  the  cause,  Joly  10,  ] 
was  not  docketed  by  the  clerk  ur 
21.  1902.  The  statute  requires  tbe 
docket  "each  claim  for  lien  filed  t 
immediately  upon  its  filing."  BectI 
Rev.  St  189S.  In  the  language  of 
Brother  Finney:  "Tbe  statute  proi 
both  filing  and  docketing  the  claim,  a 
are  entirely  different  things.  Tbe 
quires  the  party  to  file  bis  claim  fc 
and  the  clerk  la  to  docket  It"  Goc 
Baerlocher,  88  Wis.  29%  60  N.  W. 
Am.  St.  Bep.  SOS.  Here  tbe  plaint 
ered  bis  claim  to  tbe  clerk  to  be  flli 
olBce.   It  wag  for        clerk  to  put 

"^Itii^wfeG^^^teMike  the  dc 
trle£  Kefther  of  tMse  tblnga  could 
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ty  the  plaintiff,  and  tbe  Improper  failure  of 
the  clerk  to  do  them  did  not  prevent  the 
ming  from  being  eflectnal.  Id.;  Bailey  t. 
Costello,  94  Wis.  87,  91,  68  N.  W.  663;  State 
ex  rel.  Kaltenback  v.  Shlel,  114  Wis.  255, 
90  N.  W.  112,  and  cases  there  cited.  In  le- 
gal contemplation,  the  claim  was  filed  wben 
It  was  presented  to  the  clerk  to  be  filed,  and 
retained  by  him  as  such  clerk. '  Id.  True, 
the  statute  authorized  the  clerk  to  "require 
his  fees"  for  filing  such  claim  "to  be  paid  in 
advance."  Section  748,  Rev.  St  1898.  But 
be  n[iade  no  such  requirement;  and,  in  the 
absence  of  such  requirement,  his  duty  was 
to  put  his  file  mark  upon  the  claim,  and 
docket  the  same.  We  must  hold  that  tbe 
claim  was  filed  May  22,  1902,  within  the 
meanlug  of  the  statutes. 

2.  It  to  conceded  that  the  time  for  tbe 
performance  of  the  contracts  on  the  part 
of  tbe  piaintlCF  was  not  fixed  or  mentioned 
therein,  but  was  left  open  and  indefinite.  It 
is  well  settled  that  when  no  time  Is  men- 
tioned In  an  agreement  for  the  performance 
thereof,  a  reasonable  time  Is  to  be  regnrded 
as  being  wltliln  the  contemplation  of  the  par- 
ties. Waterman  v.  Button,  6  Wis.  266;  Nudd 
V.  Wells,  11  Wis.  407;  The  Inter-Ocean 
Trans.  Co.  t.  Sheriffs,  54  Wis.  202,  11  N.  W. 
480;  Boyington  r.  Sweeney,  77  Wis.  55,  65. 
45  N.  W.  938.  941,  and  cases  there  cited.  As 
stated  by  Mr.  Justice  Taylor  Id  the  case  last 
cited:  "What  will  in  the  particular  case  be 
a  reasonable  time  depends  upon  the  nature 
of  tbe  act  to  be  done,  the  nature  of  the  con- 
tract, and  all  the  circumstances  relating  to 
the  same;"  in  other  words,  it  is  largely  a 
question  of  fact  The  facts  found  by  the  trial 
court  in  tbe  case  at  bar  are  amply  supported 
by  the  evidence,  and  they  fully  Justify  the 
conclusions  reacbed  by  that  court 

The  jodgmeat  of  the  circuit  court  la  at- 
flrmed. 
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(Supreme  Court  of  WIscodsId.   Sept.  8,  1003.) 

WILLS— ANIMUS  TBSTANDI-BVIDBNCE- UNDUE 
INFLUSNCB— REVOCATION— LOBS  OF  WILL 
—PRE8UUPTION— REBUTTAL. 

1.  Testator  directed  hla  attorney  to  bring  pro- 
ceedings to  eject  his  wife  from  testator's  room, 
and  told  the  attorney  that  he  desired  bis  will 
drawn,  leaving  certain  small  legacies  to  dif- 
ferent people,  and  the  balance  to  O.  and  hla 
wife.  The  attorney  drew  the  will  In  accordance 
with  such  instractions,  and  thereafter  read  it 
over  to  testator,  in  the  presence  of  witnesses, 
sad  he  expressed  himself  BatisGed,  and  requested 
the  witnesses  to  sign.  The  pectmiaty  legatees 
were  nieces  and  nephews,  and  tbe  residuary 
legatees  were  persons  witli  whom  the  testator 
was  very  friendly.  All  of  the  subscribiDg  wit- 
nesses testified  that  at  the  time  of  malting  tbe 
will  testator  was  of  sound  mind.  Held,  that  the 
evidence  was  sufficient  to  Bustain  a  finding  that 
testator  had  testamentary  capacity  at  the  time 
of  executing  the  will. 

2.  Testator  married  contestant  In  1897,  yvhen 
he  was  very  old,  and  a  little  over  a  year  there- 
after t>eoame  so  estranged  from  her  that  he 
ordered  bis  attorney  to  arrest  her  for  breaking 
into  his  TOomSL  He  thereafter  made  a  will,  Iv 
which  he  l^t  certain  small  pecunisry  legacies  to 


nonresident  nieces  Aid  nephews,  and  tbe  residue 
of  his  estate  to  G,  and  wife,  who  were  his 
particular  friends,  and  whom  he  had  visited  on 
several  occasions  jnst  prior  to  the  making  of 
the  will.  When  testator  was  serioosly  ill,  G. 
was  called  to, him,  but  there  was  no  evidence 
that  he  had  anything  to  do  with  tbe  making  of 
the  will,  and  t^estator,  though  he  lived  two 
years  thereafter,  took  no  steps  to  change  the 
same.  Held,  that  such  facts  were  insufficient 
to  show  that  the  will  was  procured  by  undue 
intlueiice  on  Q.'s  part. 

8.  In  an  action  to  establish  a  lost  will  it 
was  shown  that  testator,  in  whose  possession 
the  will  was  last  known  to  have  been,  was 
very  careless  sbout  his  pspers,  and  that  con- 
testant, who  was  testator's  wife,  and  had  been 
disowned  by  him  in  the  will,  was  present  dur- 
ing several  days  prior  to  his  death,  during  which 
time  he  was  unconscious;  and  had  access  to  his 
papers,  which  were  in  a  scattered  condition 
throughout  his  room.  Thereafter  contestant  re- 
fused to  deliver  the  papers  taken  from  testa- 
tor's room  until  an  action  was  brought  to  re- 
cover tlie  same.  Held,  that  the  evidence  was 
sufficient  to  rebut  the  I7rima  facie  presumption 
of  destruction  of  the  will  with  the  intention  of 
revoking  it,  arising  from  the  fact  that  the  will 
was  last  known  to  be  in  testator's  possession, 
and  could  not  be  found  after  his  death. 

Appeal  from  Circuit  Court,  Green  Lake 
Oounty;  George  W.  Burnell,  Judge. 

Action  by  George  Gavitt  against  Anna 
Moulton,  From  a  judgment  In  favor  of 
plaintiff,  defendant  appeals.  Affirmed. 

It  appears  from  the  record  that  August 
1,  1000,  George  Gavitt  presented  to  the  coun- 
ty court  for  Green  Lake  county  his  verified 
petition  stating.  In  effect,  that  R.  a  Moul- 
ton, of  Berlin,  in  that  connty,  died  July  8. 
1900,  leaving  an  estate  ttierein  to  be  admin- 
istered; that  tbe  deceased  left  no  children 
him  surviving,  and  was  never  married;  that 
he  left  the  five  persons  therein  named  aa 
next  of  kin  and  heirs  ftt  law  of  the  said  es- 
tate as  therein  mentioned;  that  the  deceased 
left  a  will  {the  substance  of  which  Is  there- 
in stated),  duly  executed  on  or  about  Sep- 
tember 12,  1898,  which  will  was  therewith 
presented,  and  propounded  as  hlB  last  will 
and  testament  by  the  petitioner  as  the  ex- 
ecutor named  therein;  that  said  will  was 
lost  or  destroyed  by  design  in  the  manner 
and  under  tbe  circumstances  therein  stated; 
that  one  Anna  Bachlinsky  (Moulton),  claim- 
ing to  be  the  widow  of  the  testator,  as  there- 
in chai^rcd,  In  effect,  destroyed  the  will  after 
the  death  of  the  testator;  that  one  H.  R. 
Lalng  was  appointed  special  administrator  of 
said  estate  July  20,  1900,  on  the  petition  of 
this  petitioner;  that  Lalng  thereupon  de- 
manded all  papers  belonging  to  the  estate  of 
and  from  the  said  Anna,  but  ftiiled  to  get 
such  will;  that  at  tbe  time  of  tbe  death  of 
the  testator  there  was  pending  In  the  cir- 
cuit court  an  action  brought  by  him  against 
said  Anna  to  cancel  an  alleged  fraudulent 
marriage  certificate  and  the  record  of  such 
marriage  certificate;  that  the  testator  order- 
ed said  Anna,  who  was  a  person  of  ill  re- 
pute, from  his  premises,  and  did  what  he 
could  to  keep  her  therefrom^  and  bad  her 
expelled  by 


said  petition  prayed' 
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tents  of  the  will  be  taken,  and  tbe  aame 
proved  and  allowed  as  the  last  will  and  tes- 
tament of  said  deceased,  and  letters  testa- 
mentary thereupon  be  Issued  to  said  peti- 
tioner; that  sucb  proceedings  were  bad  upon 
Buch  petition  that  an  order,  Judgment,  and 
decree  was  duly  entered  in  the  county  court 
December  3,  1901,  estfibllsblng,  allowing, 
and  admitting  to  probate  such  written  In- 
strument as  the  last  will  and  testament  of 
said  deceased,  and  thereupon,  and  on  De- 
cember 12,  1901,  the  said  Anna  duly  appeal- 
ed therefrom  to  the  circuit  court. 

The  cause  was  thereupon  tried  in  that 
court  without  a  Jury,  and  after  the  close  of 
the  trial  and  due  consideration  the  court, 
on  June  10,  1902,  made  and  filed  its  find- 
ings, wherein  it  was  found  as  matters  of 
fact  in  effect:  a)  That  H.  a  Moulton  died 
at  the  city  of  Berlin  July  8,  1000.  (2)  That 
he  was  then  an  inhabitant  and  resident  of 
that  dty,  (3)  and  of  full  age  and  of  sound 
mind.  <4)  That  on  or  about  September  10, 
1808,  at  tbe  dty  of  Berlin,  the  said  H.  0. 
Moulton  made  and  signed  bis  will  in  writ- 
ing in  the  form  and  manner  provided  by 
law.  (6)  That  said  Instrument  and  will  was 
at  the  time— September  10,  1898— duly  attest- 
ed and  subscribed  by  Perry  Niskem,  B.  F. 
Dobson,  and  Bert  Wood,  who  were  compe- 
tent witnesses  thereto.  In  the  presence  of 
the  said  H.  C.  Moulton  and  in  the  presence 
of  each  other,  and  the  said  H.  O.  Moulton 
at  the  time  declared  the  same  to  be  his 
vrill,  and  requested  said  witnesses  above 
named  to  subscribe  the  same  as  subscribing 
witnesses;  (6)  and  the  same  was  In  all  things 
duly  executed  by  the  said  K.  C.  Moulton  as 
his  last  will  and  testament.  (7)  That  he 
was  not  at  the  time  under  the  undue  in- 
flueilce  of  the  proponent,  George  Gavltt,  or 
any  other  person  or  persons,  and  that  said 
will  was  so  made  and  executed  by  blm,  the 
said  testator,  freely  and  voluntarily  of  his 
own  motion,  and  was  the  expression  of  his 
own  mind  and  will  and  desire.  (8)  That 
said  will  was  never  revoked,  and  was  either 
lost  by  accident  or  destroyed  fraudulently  by 
design  or  fraudulently  suppressed  by  some 
other  person  than  the  said  H.  Ol  Moulton 
previous  or  subsequeut  to  the  decease  of  the 
said  H.  0.  Moulton.  (0)  That  said  will  was 
last  seen  in  the  possession  of  the  testator  a 
short  time  and  within  about  a  month  prior 
to  his  decease.  (10)  That  the  said  H.  a 
Moulton  was  upwards  of  80  years  of  age, 
careless  In  keeping  his  papers,  and  that  Just 
before  his  death  he  became  unconscious,  and 
so  remained  for  several  days  prior  to  his 
death.  (11)  That  during  the  time  he  was  so 
unconscious  the  said  Anna,  claiming  to  be  the 
vrife  of  the  said  H.  C.  Moulton,  bad  access  to 
his  papers  and  the  rooms  where  he  was  then 
lying  unconscious,  and  tbat  the  papers  were 
llien  In  a  scattered  condition  throughout  his 
room,  part  of  tbem  being  on  the  Soor  and 
scattered  throughout  the  room,  and  that  the 


said  Anna  Immediately  after  his  deat 
moved  part  of  said  papers  of  said  dec 
from  his  rooms,  aud  refused  to  return 
to  tbe  special  administrator  until  comj 
to  do  so  by  direction  of  her  attorney  tli 
after  a  suit  had  been  begun  against  h 
the  said  special  administrator  for  that 
pose.  (12)  Tbat  not  long  before  his 
the  said  H.  C.  Moulton  had  declared  to  ( 
persons  that  his  will  was  so  executt 
aforesaid,  and  as  to  different  persons  d 
ing  It  to  be  his  will,  but  that  on  a  seai 
what  papers  could  be  found  after  his  dt 
being  the  papers  recovered  of  the  said 
—said  will  could  not  be  found,  and  tbe 
appears  to  have  been  lost  by  accident  • 
by  tbe  said  H.  C.  Moulton  Just  prior  i 
death,  or  to  have  been  soon  after  his 
destroyed  by  design  or  concealed  by 
other  person.  (13)  The  court  further 
that  the  provisions  of  said  will  were  s 
lows,  to  wit: 

"I,  H.  O.  Moulton.  of  Berlin,  Green 
Connty,  Wisconsin,  make,  publish  and  d< 
this  my  last  will  and  testament,  hereby  i 
Ing  all  other  wills  by  me  made. 

"Ist  After  tbe  payment  of  my  debt 
funeral  expenses,  I  give,  devise  and  beg 
to  Mrs.  Helen  Van  Kaughnet  of  Turin. '. 
County,  N.  Y.,  the  sum  of  one  hnndret 
lars,  to  be  paid  to  her  out  of  my  estate. 

"2d.  I  give,  devise  and  bequeath  to 
Moulton  Riggs  of  Turin,  Lewis  County, 
the  sum  of  one  hundred  dollars. 

"3d.  I  give,  devise  and  bequeath  to 
Rlggs  of  Turin,  Lewis  Connty,  N.  tb 
of  one  hundred  dollars. 

"4th.  I  give,  devise  and  bequeath  to 
C.  W.  Coulton  of  Booneville,  Oneida  C( 
N.  Y.,  the  sum  of  one  hnndred  doUars. 

"6th,  I  give,  devise  and  bequeath  tc 
Mary  Berry  of  Waukegan,  111.,  the  si 
one  hundred  dollars. 

"6th  All  the  rest,  residue  and  remi 
of  my  estate  both  real  and  personal,  I 
devise  and  bequeath  to  George  Gaviti 
Miriam  Gavltt,  bis  wife,  of  Gblcago, 
Ctounty,  llllnolii,  to  be  equally  divide 
tween  them. 

"7tb.  I  hereby  nominate  and  a; 
George  Gavltt  as  the  executor  of  thi 
last  will,  and  I  ask  that  no  bond  be  r 
ed  of  him  by  any  court  having  the  p 
lug  of  the  will. 

"Whereas,  one  Annie  Bachiusky  is 
claiming  to  be  my  wife,  I  take  tbls  oc 
to  say  that  I  was  never  married  to  1 
any  other  woman. 

"Witness  my  hand  and  seal  this  lOt 
of  September.  1898. 

"H.  a  Moulton.  [Si 

"The  above  instrument  consisting  o 
and  one-half  pages  of  legal  cap  writing 
on  the  day  of  the  date  thereof,  to  wit: 
10,  1808,  signed,  published  and  declar 
the  said  testator,  H.  C.  Moulton,  Ii 
presence  to  b^^^^^^^U  and  tests 
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and  we  at  his  request  and  In  the  pretence 
of  each  other  taave  eabacrlbed  our  names 
tliMVto  as  SDbseriblng  witnesses. 

"Perry  Niskero. 

"B.  F.  Dobson. 

"Bert  Wood." 
And  as  conclDslons  of  law,  the  court  finds, 
In  effect:  (1)  That  said  wlU  has  been  duly 
proved  and  established  as  the  last  will  and 
testament  of  the  said  H.  0.  Moultoa,  and 
should  be  established,  allowed,  and  admit- 
ted  to  probate  as  such  last  will  and  testa- 
ment of  said  H.  O.  Moulton,  deceased;  (2) 
that  the  Judgment  of  the  county  court  should 
be  affirmed  in  whole,  and  that  the  record 
should  be  remitted  to  the  county  court  for 
further  proceedings  in  the  administration 
and  settlement  of  said  estate;  (8)  that  the 
proponent  should  recover  his  costs  and  dis- 
bursements In  this  proceeding  to  be  taxed, 
and  such  Judgment  for  costs  be  docketed 
in  the  office  of  the  clerk  of  the  circuit  court, 
and  enforced  as  the  Judgment  of  that  court 
In  the  manner  provided  by  law.  Thereupon 
Judgment  was  entered  in  the  circuit  court 
In  favor  of  the  proponent,  George  Gavitt, 
and  against  the  contestant,  Anna  Moulton, 
In  accordance  with  such  findings  of  fact  and 
conclusions  of  law,  and  for  9100.58  cotitfl. 
From  such  Judgment  the  said  Anna  Moul- 
ton brings  this  appeal. 

Bonck  ft  miton,  for  ai^lant.  Perry 
Nlskern.  for  respondent 

QASSODAY.  a  J.  (afte^  stating  the  facts). 
The  statute  gives  to  the  county  court  "pow- 
ex  to  take  proof  of  the  execution  and  va- 
lidity" of  "any  will  of  real  or  personal  es- 
tate" which  has  been  "lost  or  destroyed  by 
accident  or  design,"  and  "to  establish  the 
same."  Section  3791,  Rev.  St  1898.  "The 
petition  for  the  probate  of  such  will"  must, 
however,  "set  forth  the  provisions  thereof." 
Id.  That  was  done  in  the  case  at  bar.  "The 
same  power"  is  thereby  given  to  "the  cir- 
cuit court"  "in  an  action  brought  for  that 
pnrxmse."  Id.  Of  course,  the  fact  tliat  such 
will  is  not  in  existence,  and  cannot  be  pro- 
duced, makes  It  necessary  to  prove  its  con- 
tents by  secondary  evidence.  Etverttt  v. 
Greritt,  41  Barb.  385;  Southworth  v.  Adams, 
11  BlBs.  256,  280.  Fed.  Gas.  Na  18.194.  Such 
statute  is  In  aid  of  the  common  law,  and 
the  proof  of  such  contents  may  be  made  as 
at  common  law.  Harris  v.  Harris,  26  N.  T. 
433;  In  re  Kennedy's  WUl,  167  N.  T.  172, 
eO  N.  B.  442;  18  Am.  &  Kng.  Ency.  L.  563; 
Hall  V.  AUen,  31  Wis.  691.  There  is  no 
question  here  but  what  the  contents  of  the 
will  were  sufficiently  proved.  The  attor- 
ney who  drew  it  testified  to  its  contents  sub- 
stantially as  found  by  the  court  His  tes- 
timony is  corroborated  to  some  extent  by 
the  testimony  of  each  of  the  other  subscrib- 
ing witnesses.  So  the  formal  execution  of 
the  vlll  is  sufficiently  proved,  and  seems  to 
be  conceded.  The  probate  of  the  will,  how- 
■rer.  is  contested  ui  three  grounds.   To  ap- 


inedate  the  questions  presented,  a  general 
outline  of  the  situation  seems  to  be  neces- 
sary. The  testator  had  resided  In  Berlin 
for  many  years  as  a  bachelor.  He  occupied 
three  rooms  over  a  store.  When  he  was 
well,  he  took  his  meals  at  the  hotel,  and 
when  he  was  sick,  or  did  not  feel  well,  his 
meals  were  brought  to  him.  His  principal 
business  was  loaning  mtmey  on  m'ortgage  se- 
curity, shaving  notes,  etc  He  had  no  blood 
relatives  nearer  than  nephews  and  nieces, 
and  they  lived  in  New  York  and  Illinois. 
The  contestant,  Anna,  had  been  married  to 
one  Bachinsky  several  years  ago,  but  was 
'divorced  from  him  some  nine  or  ten  years 
before  the  trial  of  this  action,  and  he  sub- 
sequently died.  After  the  divorce  she  re- 
turned to  Berlin,  where  she  formerly  lived. 
Mr.  Moulton  kept  company  with  her  before 
she  was  mairled  to  Bachinsky;  and  again 
and  for  several  years  after  her  divorce. 
During  that  time,  or  a  portion  of  It,  she 
lived  In  a  house  belonging  to  Mr.  Moulton. 
September  20,  1S97,  they  were  married  by 
a  Justice  of  the  peace  in  Milwaukee  county, 
who  Issued  his  certificate  to  that  ^ect,  with 
two  subscribing  witnesses.  At  the  time  of 
such  marriage  Mr.  Moulton  was  over  SI 
years  of  age.  Atter  such  marriage  she  con- 
tinued to  occupy  the  houser  the  same  as  be- 
fore, and  he  continued  to  occupy  the  rooms 
over  the  store,  the  same  as  before;  but  he 
made  frequoat  vislte  to  her  at  the  house, 
and  she  visited  him  at  the  rooms.  A  little 
more  than  a  month  after  attcb  marriage, 
and  on  October  25,  1897,  3fr.  Moulton  made 
hlB  will,  thereby  purporting  to  give  all  his 
property  to  "his  beloved  wife,"  Anna.  It 
appears  that  September  7,  1888,  Mr.  Moulton 
bad  an  attack  of  apoplexy,  and  became  un- 
conscious for  a  Uttie  ti^ie;  that  on  Septem- 
ber 9,  1898,  his  mind  was  still  in  a  dazed 
condition,  but  was  better— not  unconsdons— 
and  became  clear-headed,  but  remained  In 
bed,  although  he  was  able  to  talk  and  teke 
Donrishment  and  answer  questions  put  to 
him;  that  was  on  S^tember  8,  1898.  On 
September  10,  1898,  he  was  up  all  day,  or 
the  most  of  the  day.  and  his  mind  was  sound 
during  that  day.  On  that  day  be  sent  for 
his  attorney,  who  went  to  Mr.  Monlton's 
rooms,  and  found  him  thetBt  up  and  dress- 
ed, sitting  in  a  chair  hi  the  middle  of  the 
room;  that  he  pointed  to  Anna,  who  was 
also  there,  and  said  she  was  claiming  to  be 
hfs  wife,  and  it  was  all  wrong,  and  he  want- 
ed him  to  get  her  out  at  once,  and  thereiq^on 
Mr.  Moulton  made  an  affidavit  btfore  a 
court  commissioner  for  the  arrest  of  Anna 
for  imlawfully  and  wrongfully  and  by  force 
and  arms  breaking  Into  his  rooms  and  doing 
damage  therein.  On  that  same  day  he  re- 
quested his  attorney  to  draw  his  will,  say' 
ing  to  him  that  he  wanted  to  leave  some 
small  legacies  to  different  persons  whMe 
names  be  would  fnmish,  and  the  balance 
of  his  estate  he  prppoBed^♦n'-*'^«»'^'*• 
George  Oavitt  BnMWmh 
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seqnently  received  tibe  memoraDdum  In  evi- 
dence, and  drew  the  ^11,  and  the  same  was 
execnted,  as  found  hj  the  trial  court,  about 
6  o'clock  on  the  afternoon  of  that  day.  Ab 
Indicated  in  the  foregoing  statement,  that 
will  contains  this  clause:  "Whereas,  one 
Anna  Bachlnsky  is  now  claiming  to  be  my 
wife,  I  take  this  occasion  to  say  that  I  was 
never  married  to  her  or  any  other  woman." 
October  8,  1808,  Anna  filed  her  verified  pe- 
tition for  the  appointment  of  a  guardian 
for  Mr.  Moulton  by  reason  of  his  alleged  In- 
competency to  do  business.  October  28. 
1898,  Mr.  Honlton  commenced  an  action 
ogainst  Anna  to  set  aside  and  cancel  the 
marriage  certificate  mentioned,  and  the  rec- 
ord thereof,  made  September  29,  1898.  The 
contestant,  Anna,  answered  the  complaint 
In  that  action,  and  alleged,  among  other 
things,  that  whatever  secrecy  there  had 
been  in  respect  to  such  marriage  had  been 
at  the  request  of  Mr.  Moulton.  That  cause 
was  still  pending  when  Mr.  Moulton  died. 
It  appears  that  after  tbe  wilt  was  so  ex-  ' 
ecuted,  and  on  September  18,  1898,  the  at- 
torney who  drew  it  sealed  It  up  In  an  en- 
velope and  Indorsed  thereon,  "The  last  will 
of  H.  O.  Moulton,"  and  filed  the  same  In  the 
county  court  August  14.  1899,  Mr.  Moulton 
withdrew  the  will  from  the  county  court 
and  told  tbe  attorney  tbat  he  wanted  to 
keep  tbe  will,  but  no  person  ever  saw  the 
will  itself  afterwards.  In  November  or  De- 
cember, 1899,  Moulton  showed  the  attorney 
the  sealed  envelope  with  the  Indorsement 
thereon— that  he  showed  It  to  him  several 
times.  January  24,  1900,  Moulton  and  an- 
other made  a  very  thorough  search  for  the 
wfll  through  the  safe,  the  green  box,  the 
secretary,  and  papers,  but  could  not  find  It. 
Moulton  thereupon  told  his  attorney  that  he 
had  lost  the  will,  and  wanted  him  to  draw 
another  will  like  the  former  will,  and  stated 
the  substance  of  it;  but  that  afterwards, 
and  In  April  or  May,  1900,  Moulton  told  bis 
attorney  that  he  had  found  the  will,  and 
again  showed  him  the  envelope  said  to  con- 
tain the  will.  After  the  execution  of  bis 
will  and  until  he  died  he  remained  feeble. 
July  3,  1900,  Mr.  Moulton  was  again  taken 
sick.  He  was  nervous,  his  right  arm  hang- 
ing down  by  his  side,  and  he  remained  In  a 
comatose  condition  until  he  died  July  8, 
1900.  It  appears  from  the  iDventory  of  the 
special  administrator  tbat  the  value  of  the 
whole  estate  was  less  than  $7,000.  The  pro- 
bate of  the  will  Is  contested  upon  three 
grounds: 

1.  y^ant  of  mental  capacity  on  the  part  of 
H.  0.  Moulton  to  make  a  valid  will  at  the 
time  the  will  in  question  was  executed.  The 
requisite  mental  capacity  to  make  a  valid 
will  has  frequently  and  recently  been  stated 
by  this  court.  In  re  Will  of  Downing,  95  N. 
W.  876,  879.  A  restatement  of  one  quotation 
there  made  is  sufficient  for  the  present  pur- 
pose. "It  Is  essential  that  the  testator  has 
sufficient  capacity  to  compr^end  perfectly 


the  condition  of  his  property,  bis  relations  t& 
the  persons  who  were  or  should  or  might 
have  been  the  objects  of  his  bonnty,  and  tbe 
scope  and  bearing  of  the  provisions  of  his 
will."  Id.  The  undisputed  evidence  In  the 
case  at  bar  brings  It  within  tbe  rule  stated. 
The  testator  sent  for  his  attorney,  and  direct- 
ed blm  to  do  certain  things  in  respect  to  the 
contestant,  Anna,  mentioned  in  the  foregoing 
statement  of  facts,  and  thereafter  told  him 
that  he  wanted  his  will  drawn;  "that  be 
wanted  to  leave  some  small  l^des  to  differ- 
ent people,"  but  that  he  could  not  just  then 
state  their  names,  "and  the  balance  of  his  es- 
tate he  proposed  to  ^ve  to  Mr.  George  Gavltt 
and  his  wife,"  and  that  he  would  give  blm 
"Instructions  as  to  the  names  later,"  and  he 
did;  and  the  attorney  drew  the  will  "in  ac- 
cordance with  his  Instructions,  and  In  accord- 
ance with  tbe  names  so  far  as  they  were  con- 
cerned." After  the  will  was  so  drawn,  the 
attorney  read  It  over  to  Mr.  Moulton  In  the 
presence  of  the  other  two  sulMcriblng  wlt- 
'  nesses,  and  he  expressed  himself  as  being  sat- 
isfied with  it,  and  that  It  was  all  right,  and 
declared  that  It  was  his  will,  and  signed  the 
same  In  their  presence,  and  requested  the 
subscribing  witnesses,  including  the  attend* 
ing  physician,  to  subscribe  their  names  there- 
to as  such  witnesses,  which  they  did  In  his 
presence  and  In  the  presence  of  each  other. 
All  three  of  the  subscribing  witnesses  testi- 
fied tbat,  in  their  opinion,  Mr.  Moulton  was 
at  the  time  of  executing  tbe  will  of  sound 
mind;  and  the  testimony  of  the  attorney  who 
drew  the  will,  as  to  its  contents,  was  cor- 
roborated to  some  extent  by  the  other  two 
subscribing  witnesses.  Counsel  for  the  con- 
testant virtually  concede  that  the  evidence  Is 
sufficient  to  sustain  the  finding  of  the  court 
that  Mr.  Moulton  was  of  sound  mind  at  tbe 
time  of  executing  the  will. 

2.  Nevertheless,  counsel  very  properly  con- 
tend tbat  his  weakened  mental  and  physical 
condition  should  be  considered  In  determin- 
ing whether  the  will  was  procured  by  fraud 
and  undue  Influence.  As  Indicated  by  the 
facts  stated,  the  clrcnmstances  were  peculiar. 
He  was  an  old  man  with  no  blood  relations 
nearer  than  nephews  and  nieces,  and  they 
lived  far  from  him.  His  relations  with  the 
contestant,  Anna,  were  peculiar  and  unnat- 
ural. Tbe  evidence  Is  to  the  effect  that  he 
was  married  to  her  at  the  time  ond  place 
stated.  But  they  continued  to  live  separate- 
ly, occupying  different  buildings,  tbe  same  a» 
before,  and  continued  frequently  to  vldt  each 
other  the  same  as  before.  The  contestant 
concedes  that  the  marriage  had  been  kept  se- 
cret at  tbe  request  of  Mr.  Moulton.  Mani- 
festly, be  became  estranged  from  her  prior 
to  the  execution  of  the  will;  and.  as  Indicat- 
ed in  the  statement  he  forced  her  from  his 
rooms,  and  took  steps  to  have  her  arrested. 
That  fact,  and  the  fact  that  the  nurse  was 
excluded  from  the  room  when  the  will  was 
executed,  Is  referred  to  aa  erldsinee  Jiendlng 
to  prove  undue  imm^^^SiS^S&i-ha  as 
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tbe  wife  of  the  testator,  as  we  must,  on  the 
evidence  before  ne,  atlll  he  had  the  legal  right 
to  make  a  will  and  leave  her  out.  The  Im- 
portant qaestloD  Is  whether  she  was  left  out 
the  will  by  reason  of  fraud  or  undue  influ- 
ence practiced  upon  him  by  any  person  or 
persons?'  Was  it  by  reason  of  Importuni- 
ties or  flatteries  which  he  was  unable  to  re- 
list? None  of  the  subscribing  witnesses  were 
Id  any  way  Interested  In  the  particular  dis- 
position he  should  make  of  his  property.  The 
nurse  who  was  excluded  from  the  room  bad 
no  interest  in  it  The  mere  fact  that  knowl- 
edge of  the  contents  of  the  will  was  confined 
to  the  subscribing  witnesses  Is  no  evidence 
that  It  was  procured  by  undue  influence. 
Vance  t.  Darla  (Wis.)  95  N.  W.  93&,  and  cases 
there  cited.  Seemingly,  there  was  no  one 
near  Mr.  Moulton  who  could  have  had  any 
motlTe  to  Influence  him  to  make  the  will  In 
question,  except  Mr.  Gavltt  He  was  no 
stranger  to  Mr.  Moulton.  They  had  known 
each  other  Intimately  ever  since  Gavltt's 
marriage  30  years  prior  to  the  trial  of  this  ac- 
tion. Gavltt  and  his  wife  lived  for  many 
years  in  Berlin  prior  to  1886,  and  In  that 
year  moved  to  Chicago.  Moulton  bad  known 
Mrs.  Gavltt  ever  since  she  was  a  small  girl. 
While  Gavltt  lived  In  BerUn,  their  places  of 
business  were  opposite  each  other,  and  Mr. 
Moulton  would  visit  Gavltfs  every  day  or 
evening.  After  Gavltt  moved  to  Chicago, 
they  kept  np  correspondence,  and  at  one  time, 
and  during  the  World's  Fair,  Moulton  went 
to  Chicago,  and  visited  at  Gavltt's  for  a 
week.  They  had  business  relations  for  M 
.rears.  Less  than  a  month  before  he  died, 
Mr.  Moulton  wrote  to  Mr.  Gavltt  as  bis  "Dear 
Cousin  George,"  thanking  him  a  thousand 
times  for  a  letter  received  a  few  Obys  be- 
fore, and  telling  him  about  his  feeble  condi- 
tion, and  closing  wltb  these  words;  "Please 
inform  me  the  time  or  about  the  time  you 
wUi  again  visit  our  Berlin  friends.  With 
brotherly  love  to  yourself  and  cousin  Min- 
nie [Mrs.  Gavltt]  1  am  respectfully  your 
cousin.  H.  C.  Moulton."  Friendly  letters 
from  Mr.  Moulton  to  his  nieces  named  In  the 
win  are  also  In  evidence.  Mr.  Gavltt  arriv- 
ed In  BerUn  on  the  evening  before  the  will 
was  drawn,  by  reason  of  a  long-distance  tele- 
phone from  a  brother  of  the  subscribing  wit- 
ness Wood,  announcing  that  Mr.  Moulton  was 
sick,  and  they  would  like  to  have  him  come 
np.  There  Is  nothing  strange  or  unnatural  In 
the  fact  of  his  going  to  Berlin  at  that  time, 
and  there  Is  no  evidence  that  he  exerted  or 
attempted  to  exert  any  Influence  over  Mr. 
Moulton  to  Induce  him  to  make  the  will  In 
question;  much  l^s  any  undue  Influence. 
This  court  has  defined  "undue  Influence  In 
such  a  case"  as  "such  an  influence  that  the 
instrument  Is  not  properly  an  expression  of 
the  will  of  the  testator  In  regard  to  the  dis- 
position of  bis  property,  but  rather  an  ex- 
pression of  the  will  of  another  person"  (In 
re  Will  of  Jackman,  26  Wis.  104);  and  that 
"Wtives  of  natural  afftetlon  and  gratitude 


on  the  part  of  the  testator,"  even  whea  ac- 
companied by  "solicitations  or  argumentb 
which  appeal  to  such  motives,  do  not  consti- 
tute undue  Influence"  (Id.;  Deck  v.  Deck,  106 
Wis.  472,  473,  82  N.  W.  293).  "To  establish 
undue  Influence  sufflclent  to  Invalidate  a 
will,  It  must  be  shown  that  the  will  of  the 
testator  was  coerced  into  doing  that  wMch 
he  did  not  desire  to  do."  Wlngrove  v.  Win- 
grove,  L.  R.  11  Prob.  Dlv.  81.  So  long  as  the 
will  truly  expresses  the  wishes  of  the  testa- 
tor, there  Is  no  ground  for  claiming  that  It 
was  procured  by  undue  Influence.  Here  it 
appears  from  the  undisputed  evidence  that 
the  will  did  express  the  wishes  of  the  testator 
at  the  time  It  was  executed.  Three  days  pri- 
or to  that  time  he  had  had  an  attack  of 
apoplexy,  and  had  been  for  a  time  uncon- 
scious. He  naturally  realized  the  seriousness 
of  his  condition,  and  the  necessity  of  pre- 
paring for  the  result  likely  to  follow.  His 
feelings  towards  the  contestant— Anna— had 
manifestly  changed.  Affection,  or  even 
friendship,  had  been  superseded  by  hostil- 
ity. To  whom  would  he  naturally  leave  his 
property  under  such  circumstances?  There 
Is  certainly  nothing  strange  In  the  fact  of 
his  giving  the  bulk  of  his  property  to  his 
particular  friends  Mr.  and  Mrs.  Gavltt,  ftnd 
the  iMlance  to  his  nieces  and  nephews.  He 
lived  nearly  two  years  after  the  execution  of 
the  will  in  question.  If  the  will  had  in  ftict 
been  procured  by  undue  Influence,  then  he 
would  naturally  have  changed  or  revoked 
the  will  after  such  Influence  had  been  with- 
drawn or  removed.  Gavltt  did  not  remain  In 
Berlin  after  the  execution  of  the  will,  hot  re- 
turned to  his  home  In  Chicago.  If  the  will 
was  not  changed  or  revoked  during  that  time, 
then  it  may  he  fairly  Inferred  that  It  did 
truly  express  the  wishes  of  Mr.  Moulton 
when  executed.  We  must  hold  that  the 
flnding  of  the  court  that  the  testator  was  not 
under  the  undue  Influence  of  Gavltt  or  any 
other  person  at  the  time  the  will  was  exe- 
cuted Is  sustained  by  the  evldenca 

3.  The  remaining  question  to  he  consider- 
ed Is  whether  the  will  was  revoked  by  the 
testator.  There  Is  no  pretense  that  It  was 
ever  revoked  by  any  other  will,  codldl,  or 
writing  executed  In  the  manner  prescribed  by 
statute.  Section  2290,  Rev.  St  1898.  That 
section  ■  of  the  statute  provides  that  a  will 
may  be  revoked  **by  burning,  tearing,  cancel- 
ing or  obliterating  tbe  same,  with  the  inten- 
tion of  revoking  It,  by  the  testator  or  by  some 
person  in  his  presence  and  by  his  direction." 
Id.  There  Is  no  direct  evidence  that  the  will 
in  question  was  ever  burned,  torn,  canceled, 
or  obliterated  at  all,  much  less  that  any  such 
act  was  done  to  the  will  by  the  testator  "with 
the  Intention  of  revoking  It,"  or  by  any  "per- 
son in  his  presence  and  by  his  direction." 
Counsel  for  the  contestant  contend  that 
where,  as  here,  It  is  established  that  the  will 
was  last  known  to  be  In  tbe  possession  of 
the  testator,  and  could  not  he  fc, 
death.  It  raised  a  pri£^'^1^^' 
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tbat  he  destroyed  It  wltb  the  intention  of  re- 
voking It,  and  that  the  burden  of  doing  away 
with  such  presumption  was  upon  the  pro- 
ponent. The  proponent  concedes  such  to  be 
the  law;  and  it  nndouhtedly  is  the  law. 
"Upon  this  proposition  the  question  is,"  as 
stated  by  counsel  for  the  contestant,  "does 
the  evidence  of  the  proponent  do  away  with 
this  prima  fade  presumption?"  The  will 
was  in  the  custody  of  the  county  Judge  from 
the  time  it  was  placed  there  tor  safe-keeping 
by  the  attorney  who  drew  It,  September  13, 
1898,  until  it  was  withdrawn  therefrom  by 
the  testator,  August  14,  1890.  During  those 
11  months  there  is  no  pretense  that  he  revok- 
ed it,  or  attempted  to  revoke  It,  or  desired  to 
revoke  it  During  that  time  he  was  appar- 
ently satisfied  with  the  dlt^sition  which  the 
will  made  of  his  property.  There  is  no  evi- 
dence that  any  one  but  the  testator  had  the 
custody  of  the  wUI  after  it  was  so  withdrawn 
from  the  county  judge.  The  testator  lived 
about  11  months  after  the  will  was  so  vrith- 
drawn.  The  substance  of  the  ninth,  tenth, 
eleventh,  and  twelfth  findings  of  fact  are 
given  in  the  statement.  It  appears  from 
them  that  the  testator  was  careless  Id  keep- 
ing hla  papers;  that  he  remained  unconscious 
for  several  days  immediately  before  his 
death;  that  the  contestant  had  access  to  hli 
rooms  and  papers  while  he  was  so  uncon- 
scious; that  the  papers  were  then  In  a  scat- 
tered condition  throughout  bis  room;  ttiat  im- 
mediately after  his  death  the  contestant  re- 
moved part  of  such  papers  from  hla  rooms, 
and  refused  to  return  them  until  compelled  to 
do  so;  that  not  long  before  his  death  the 
testator  declared  to  divers  different  persons 
that  his  will  was  executed  as  stated,  and  was 
still  his  will;  and  the  court  further  found  as 
a  fact  that  the  will  had  been  lost  by  accident, 
either  by  the  testator  just  prior  to  hla  death, 
or  to  Iiave  been  destroyed  by  design  or  con- 
cealed by  some  other  person  soon  after  his 
death.  The  evidence  seems  to  warrant  such 
findings.  True,  the  mere  fact  that  the  con- 
testant bad  an  opportunity  to  destroy  the 
will  would  not  of  Itself  overcome  tbe  pre- 
sumption that  It  was  destroyed  by  tbe  testator 
with  the  intent  to  revoke  it;  sttll  It  is  a  cir- 
cumstance to  be  considered  with  other  proof. 
Thus  it  Is  stated  by  a  standard  text-writer 
that:  "If  a  will  last  traced  to  the  testator's 
custody  cannot  be  found  at  his  death,  the 
presumption  that  he  destroyed  it  for  the  pur- 
pose of  revocation  outweighs  the  probability 
of  its  fraudulent  and  crlmioal  destruction  by 
another  when  unsupported  by  any  evidence 
except  that  of  opportunity,  though  this  lat- 
ter circumstance  is  always  worthy  of  consid- 
eration with  other  proof."  Schouler  on  Wills 
(2d  Ed.)  S  402.  To  the  same  effect,  Bauskett 
V.  Keltt,  22  S.  C.  187;  Collyer  v.  Collyer,  110 
N.  Y.  481,  18  N.  B.  110.  Here  there  Is  much 
more  than  mere  opportunity,  as  Indicated  by 
the  facts  stated.  Besides,  the  evidence  is 
ample  to  support  the  finding  that  the  will  was 
lost  by  accident  Whether  Lt  was  lost  by  ac- 


cident or  destroyed  by  the  design  of  othen 
would  be  equally  fatal  to  the  contention  of 
the  contestant.  The  conduct  and  declarattoDs 
of  the  testator  show  pretty  clearly  that  be 
believed  that  he  had  possession  of  the  will  up 
to  tlie  time  of  his  death.  He  showed  tlie 
sealed  envelope  in  which  the  will  had  been 
placed  to  his  attorney  in  November  or  Decem- 
ber, 1889.  In  the  following  January  he  miss- 
ed the  will,  and  on  the  24th  day  of  Uut 
month  he  made  search  for  it,  but  was  unable 
to  find  it  March  19,  1900,  he  told  his  atior- 
ney  that  he  tiad  lost  his  will,  and  that  be 
would  have  to  make  another  one  Just  like  It; 
and  then  stated  the  substance  of  the  will 
and  that,  If  he  did  not  find  it  he  was  going  to 
have  it  made  over  again  the  same  way.  In 
April  or  May  he  told  his  attorney  that  he  bad 
found  his  will,  and  showed  falm  the  sealed 
envelope  in  which  it  bad  been  placed,  and 
again  showed  it  to  him  about  the  1st  of 
June.  That  such  declarations  of  the^testator 
w^e  admissible  on  the  questton  of  the  ex- 
istence or  nonexistence  of  such  last  will  \a 
abundantly  auKK>rted  by  nomCTous  adjudica- 
tions. Southworth  t.  Adams,  11  Blss.  256. 
200,  Fed.  Ca&  No.  1S.194;  In  re  Steinke'E 
WUI,  96  Wis.  121,  70  N.  W.  61;  In  re  Val- 
entine's Will,  93  Wis.  46,  66,  67  N.  W.  12. 
and  cases  there  dted.  In  the  first  of  these 
cases  tbe  testator,  while  stopping  with  a  step- 
daughter at  Whitewater,  made  his  will,  and 
retained  possession  of  it.  He  was  an  old 
man,  and  careless  about  Ills  papers.  He  re- 
solved to  visit  relatives  in  Brooklyn,  N.  Y., 
and  80  bought  a  ticket  and  checked  hla  trunk 
for  that  place.  At  the  depot  in  Whitewater, 
and  Just  before  starting,  he  stated  that  hie 
will  was  in  his  trunk.  When  he  got  to  Chi- 
cago, he  suddenly  died.  Hla  trunk  went  on. 
and  was  finally  stopped  in  Buffalo,  and  when 
retnmed  to  Chicago  it  was  found  to  be  open. 
A  large  open  envelope  was  found  therein, 
marked  as  containing  his  will,  bat  no  will 
was  fonnd  therein  nor  In  the  trunk.  In  a 
learned  and  able  opinion  of  Judge  Dyer,  the 
will  was  established  as  a  lost  wllL  Among 
other  things,  he  there  said:  "In  this  class  of 
cases  it  was  at  one  time  somewhat  question- 
ed whether  secondary  evidence  of  the  exist- 
ence and  contents  of  a  will  is  admissible,  aod 
whether  the  declarations  of  the  testator  cob- 
cemlng  the  will  may  be  shown  to  establlA 
Its  contents  and  the  probability  or  fmprob- 
ablUty  of  its  destruction  by  him.  It  is  oow, 
however,  fully  settied  both  in  England  and  in 
this  country  that  such  declarations  are  admis- 
sible, and  that  secoudary  evidence  may  be  re- 
sorted to  for  the  purpose  stated."  Tbe  other 
cases  cited  are  to  the  same  effect  Such 
declarations  showed  an  absence  of  any  Inten- 
tion on  the  part  of  the  testator  to  revoke  his 
will.  Tbe  presumption  that  he  destroyed  tbe 
will  with  such  Intent  is  fully  overcome  bj 
the  facts  and  circumstances  in  evidence.  We 
find  no  reason  for  disturbing  the  Judgment 

The  Judgment  nt  tha  clKuit_^c(Hut  is  af- 
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(SDpnnw  Oonrt  at  Nebraika.   Jan.  8,  1802.) 

APPBAL-LAW  OP  THB  OA.SK-PROCB3S— RE- 
TURN —  IMPEACHMBNT  —  JUDGMENT  —  COL- 
LATBRAL  ATTACK  —  RBVIKW  —  OBJECTIONS 
WAIVED. 

1.  The  rule  that  a  prior  dedslon  of  this  court 
in  a  given  csose  is  uie  lav  of  the  caBe  in  all 
satwequent  proceedings  as  to  matters  passed 
upon  or  involTed  Id  the  decision  does  not  apply 
to  propositions  of  law  npon  which  the  members 
of  the  oonrt  takias  part  therein  were  equally 
divided. 

2.  It  la  tiie  settled  law  of  this  state  that  a 
false  retnm  of  service  of  process  may  be  Im- 
peached by  extrinsic  evidence,  and  that  where 
the  attempted  service  fails  to  reach  the  party 
to  be  served  in  any  way  a  judgment  founded 
thereon  is  absolutely  void  and  open  to  collat- 
eral attack. 

3.  The  third  subdivision  of  section  602.  Code 
Civ.  Proc,  applies  only  to  voidable  jndgments 
which  are  proof  against  collateral  attack,  and 
not  to  snch  as  are  absolutely  void. 

4.  Where  the  plaintiff  is  seeking  affirmatively 
to  enforce  a  void  judgment,  one  who  mereJ^ 
resists  is  not  governed  by  the  rule  requiring  a 
partv  seeking  relief  against  snch  a  Judgment 
to  show  a  meritorious  defense. 

5.  A  judgment  should  be  reversed  only  for 
errors  whidi  operate  to  the  prejudice  odF  the 
party  complaining  thereof.  Hence  the  refusal 
of  a  court  to  perform  an  act  which  is  purely 
nngatory,  and  without  legal  force  or  validity, 
ooght  not  to  be  reviewed  by  this  court,  however 
informal  or  irregular  the  proceedlus  by  which 
inch  refusal  b  expressed. 

On  BehearlDg. 

6.  The  provisions  of  section  602,  Code  Civ. 
Proc.,  apply  to  voidable,  and  not  to  void,  judg- 
ments. 

7.  Where  evidence  of  facts  tending  to  im- 
peach the  validity  of  a  Judgment  is  presented 
to  the  trial  court  by  affidavits,  and  no  objec- 
tion is  made  in  the  court  below  to  the  consid- 
eration of  Uie  lUBdarits  because  the  judgment 
creditor  lias  not  had  an  opportunity  to  crcns- 
examlne  witnesses,  It  Is  too  late  to  Interpose 
tliia  objection  after  the  caae  has  bean  removed 
to  this  oonrt  npon  appeal. 

Cmnmiaslonen'  Opinion.  Department  No. 
2.  Appeal  from  District  Court,  Douglas 
Uonotr;  Keysor,  Judge. 

"Not  to  be  offldally  reported." 

Action  by  Eunice  Baldwin  agalnat  Wel- 
Itn^n  R.  Burt  and  Marion  G.  Robrbon^. 
Judgment  for  defendantB,  and  plalntUt  ap- 
peals. Afilmied, 

Gaines,  Kelby,  Storey  A  Martin,  for  appel- 
lant Byron  G.  Bnrbank,  for  aK>ellee8. 

POUND,  G.  This  cause,  already  twice  be- 
fore In  tills  court,  comeB  here  once  more 
i^on  appeal  from  an  order  of  fbe  district 
court  sustaining  certain  ol^ectlona  of  the 
defendant  Marion  G.  Bohrbough  to  its  Juris- 
diction over  him  or  hie  property.  The  facts 
disclosed  by  the  record,  briefly  stated,  are 
Uiese:  Suit  was  begun  by  appellant  to  fore- 
close a  mortgage  upon  several  tracts  of  land. 
Including  certain  property  of  Bohrbough,  the 
ipprilee  bereln.  Tbe  sheriff  returned  that 
be  bad  served  summons  upon  said  Marion  O. 
Robrbougli  by  dellTering  to  "her  personally" 
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a  tme  copy  tbereof.  Thereupon  default  was 
entwed  in  due  course,  and  a  decree  of  fore- 
closure was  rendered,  which  was  brought 
to  this  court  on  appeal  by  other  defendants. 
Baldwin  V.  Burt.  43  Neb.  245.  That  decree 
having  been  reversed,  a  new  oue  was  ren- 
dered, and  an  order  of  sale  issued.  When 
tbe  appraisers  came  npon  his  property  under 
the  .order  of  sale,  Mr.  Robrbough,  who  claims 
to  have  known  nothing  of  the  proceedings  or 
decree  prior  to  that  time  and  bad.  made  no 
a]K>ttrance,  filed  objections  to  the  jurisdic- 
tion of  the  court,  upon  consideration  whereof 
the  court  quashed  the  return  of  service.  Tbe 
sale  proceeded,  however,  and  on  motion  for 
confirmation  and  objections  thereto  by  Mr. 
Robrbough  the  court  set  It  aside.  An  appenl 
was  taken  from  those  orders  by  the  plaintiff, 
which  resulted  in  a  reversal  of  the  order 
quashing  service,  and  an  affirmance  of  the 
order  refusing  confirmation  of  the  sale.  Bald- 
via  V.  Burt,  64  Neb.  287.  74  N.  W.  594.  On 
coming  down  of  the  tnAndate,  tbe  plaintiff 
procured  a  new  order  of  s^le,  and  was  pro- 
ceeding thereunder,  when  further  objections 
to  the  jurisdiction  of  the  court,  supported 
by  affidavits  showing  the  facts  above  indicat- 
ed, were  filed  by  Mr.  Bohrbough.  No  relief 
was  asked  for,  but  the  court  proceeded  to  a 
hearing  on  the  objections,  in  the  course  of 
which  it  clearly  and  conclusively  ai^peared 
that  service  wu  had,  not  upon  Marion  G. 
Robrbough.  a  man.  the  owner  of  the  prop- 
erty In  controversy,  but  on  one  Lillian  Bohr- 
bough, tbe  wife  of  Lee  J.  Rohrbougb,  brother 
of  the  party  returned  aa  served.  The  officer 
wbo  made  the  service  testified  that  he  in- 
tended to  and  did  serve  the  writ  npon  a 
woman,  and  the  very  words  of  his  return  in- 
dicate aa  much.  It  also  appeared  clearly  thai 
the  writ  never  reached  or  came  Into  the 
hands  of  Marion  G.  Robrbough.  The  court 
made  flodings  accordingly,  and  sustained  the 
objections. 

Each  party  now  Invokes  the  well-settled 
rale  that  a  prior  decision  of  this  court  in  a 
given  cause  Is  the  law  of  the  case  in  all  sub- 
sequent proceedings  as  to  all  matters  passed 
upon  or  involved  in  the  decision.  The  appel- 
lant relies  upon  the  reversal  of  the  ord«: 
quashing  service,  and  what  are  claimed  to 
be  necessary  deductions  therefrom.  The  ap- 
pellee relies  upon  the  affirmance  of  the  or- 
der denying  confirmation  of  the  sale  and  the 
grounds  thereof  as  stated  in  the  syllabus  and 
in  tbe  opinion  of  Ryan,  C.  But  we  do  not 
think  the  rule  should  apply  to  propositions 
of  law  upon  which  tbe  members  of  the  court 
taking  part  In  the  decision  were  equally  di- 
vided. The  two  judges  and  two  commission- 
ers who  participated  were  agreed  that  the 
one  order  should  be  reversed  and  the  other 
affirmed,  but  they  differed  as  to  the  reasons 
therefor,  and  as  to  the  princlpiea  of  law  to 
be  applied.  Tbe  appellant  relies  upon  the 
opinion  of  Began,  C,  which  would  seem  to 
sustain  ber  position.    Tbe  ai 
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from  the  opinion  of  Ryan,  C,  and  the  aylla- 
bus,  which  In  large  part  austain  his  position. 
Harrison,  0.  J.,  concurred  vlth  Ryan.  G., 
holding  the  lefnaal  to  conflrm  the  sale  prop- 
er because  the  court  never  had  any  Jurisdic- 
tion over  Mr.  Rohrboogh*  and  holding  the  or^ 
der  quashing  service  erroneous  because  the 
8amnionB  was  fcnctns  officio  after  decree,  and 
the  return  mere  evidence,  so  that  the  deeree 
Itself,  not  the  summons  and  return,  had  be- 
come the  real  and  only  legitimate  subject  of 
attack.  Ragan,  0.,  held  that  the  order  re- 
fusing confirmation  was  proper  because  the 
service  had  been  quashed  at  the  time  the 
sale  was  made,  and  hence  the  authwlty  to 
make  a  sale  was  gope,  and  that  the  order 
quashing  service  was  erroneons  because,  the 
real  point  of  attack  being  the  decree  a  de- 
fense ought  to  have  been  stated  as  required 
by  section  002,  Code  Glr.  Froc.  Sullivan,  3» 
was  unable  to  agree  In  all  that  was  said  In 
either  of  the  other  opinions.  He  concurred 
with  Ragan,  G.,  as  to  the  reasons  for  uphold- 
ing the  order  denying  confirmation.  On  the 
other  point  he  simply  said  the  order  quash- 
ing the  service  was  In  legal  effect  a  vacation 
of  the  decree  accomplished  In  an  unauthor- 
ized manner.  Nwval,  J.,  expressed  no  opin- 
ion, and  Irvine,  C.,  did  not  sit.  Under  such 
circumstances.  It  cannot  be  sald'that  the  syl- 
labus Is  to  be  taken  as  expressing  the  law 
of  the  case,  or  that  any  rales  to  be  given 
that  effect  were  laid  down.  The  several 
propositions  of  law  discussed  are  left  open, 
and  It  Is  now  our  duty  to  examine  them  Inde- 
pendently, and  state  our  independent  conclu- 
sion. 

It  la  the  settled  law  of  this  state  that  a 
false  return  of  service  of  process  may  be 
Impeached  by  extrinsic  evidence,  and  that 
where  the  attempted  s^Ice  falls  to  readi 
the  party  to  be  served  In  any  way  a  Judg- 
ment founded  thereon  is  absolutely  void  and 
open  to  collateral  attach.  Campbell  Printing 
Press  &  Mfg.  00.  V.  Harder.  50  Neb.  2S3,  69 
N.  W.  774,  61  Am.  St.  Rep.  578;  Holllday  v. 
Brown,  33  Neb.  657.  50  N.  W.  1042;  Eayrs 
V.  Nason,  54  Neb.  143,  74  N.  W.  406.  Counsel 
have  cited  us  to  a  decision  of  the  Supreme 
Court  of  Illinois  to  the  contrary,  and  we  are 
aware  that  many  courts  of  high  standing 
hold  otherwise  as  to  the  last  proposition. 
Van  Fleet,  Collateral  Attack  on  Judicial 
Proceedings,  §  468.  But  we  are  entirely  sat- 
isfied of  the  soundness  of  the  established 
role  in  this  state.  To  say  that  a  party  not 
served  In  fact  is  hound  in  any  way  by  a  re- 
cital of  service  which  derives  Its  force  solely 
from  the  power  of  the  court  which  Is  ac- 
quired by  service  U  to  reason  in  a  circle. 
Van  Fleet  says  that  the  fallacy  In  the  doc- 
trine adhered  to  In  this  state  lies  In  "con- 
fusing law  with  light."  Where  we  are  not 
bound  by  the  imperative  terms  of  a  statute 
or  some  like  emanation  from  superior  au- 
thority, or  the  rule  is  QOt  of  such  long  stand- 
ing and  unquestioned  validity  that  control- 


ling ctmstderatlons  of  expediency  reqv 
faerence  to  it.  Judicial  confusion  of  rig 
law  Is  tar  from  being  noxions.  So  1 
Judges  are  compelled  by  the  form  and 
of  our  legal  system  to  undertake  smne : 
of  the  work  theoretically  devtdving  u] 
legislator,  the  same  ethical  conslde 
ought  to  be  kept  in  view  as  those  : 
any  other  lawgiver. 

If  a  Judgment  based  upon  a  tatoe 
of  service,  no  service  havli^  In  fact  i 
the  party  to  be  bound  hi  any  way.  Is  i 
void  and  open  to  attacik  In  collateral  p 
ings,  it  must  follow  that  the  third  t 
ston  of  section  602,  Code  Otv.  Proc.,  d 
apply  thereto.  It  is  true,  in  his  opL 
this  case  on  the  former  appeal  QS4  Ni 
74  N.  W.  B94),  Ragan.  O.,  stated  u 
that  the  failure  to  serve  process  npoi 
bough  and  st^Ice  upaa  his  ristei 
instead  was  an  irregularity,  within  t 
view  of  that  section.  But  when  the  q 
came  up  once  more  In  Olark  v.  Ghai 
Neb.  202,  206,  75  N.  W.  663,  the  co 
presdy  refrained  from  deciding  as  to 
^Icatlon  of  the  statutory  provisions 
eating  and  modifying  Judgments  to 
which  are  void  and  subject  to  collat< 
tack.  Later,  In  Kaufmann  t.  Drexel,  I 
220.  70  N.  W.  668,  It  was  squarely  pas 
on,  and  the  court  held  that  section  < 
reference  only  to*  Judgments  and  ordc 
sesslng  some  d^free  of  legal  vitality,  i 
to  such  as  are  -absolute^  void.  "To  s] 
the  vacation  or  modification  at  a  toI* 
ment,"  says  Sullivan,  J.,  In  that  cum 
perverdon  of  language.  There  be 
Judgment,  but  the  mere  form  and  com 
of  a  Judgment,  there  Is  nothing  to  annul 
may  take  It  as  settled,  -  therefore,  tl 
'irregularities"  referred  to  In  the  tbii 
division  of  that  section  are  those  wbl 
der  the  Judgment  voidable  only,  lea 
proof  against  collateral  attack,  sndi  ai 
answer  day  too  early  in  service  by  i 
tlon.  Wilklns  v.  Wilklns.  26  Neb.  232 
W.  1101:  S«trborough  v.  Myrick,  4 
794,  66  N.  W.  867.  Or  service  of  su 
by  reading  Instead  of  delivering  a 
Oandy  v.  Jolly,  85  Neb.  711,  63  N.  W. 
Am.  St  Rep.  460.  Even  where  tben 
service  at  all,  and  the  Judgment  la  vol 
of  course,  true  that  when  one  proce 
firmatlvely  to  have  It  set  ulde  he  mns 
a  merlfortous  defense.  But  this  ptlnd; 
no  application  to  cases  of  mere  res] 
When  the  plaintiff  Is  seeking  to  enfoi 
Judgment  affirmatively,  it  Is  enough  t 
that  It  Is  void.  The  plalntlfTs  rights 
upon  It,  and  If  It  fails  the  rights  asser 
der  It  fall  likewise.  Campbell  Printing 
&  Mfg.  Go.  V.  Harder,  60  Nek  2S3.  69 
774,  61  Am.  St  Rep.  673. 

In  view  of  these  well-established  rol 
think  the  ordw  of  the  district  court 
no  ground  of  opmplalitt.   In  Its  effe 
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of  the  court  to  do  an  act  which  would  be 
pnrely  nugatory  and  without  legal  fwce  or 
Talldlty.  Had  another  sale  been  held  under 
the  decree,  and  a  deed  Issued,  when  the  pnr- 
ehitser  brought  ejectment  thereunder  his  deed 
would  have  failed  bj  reason  of  the  want  of 
Jurisdiction.  The  Judgment  being  worthless, 
all  proceedings  founded  upon  It  are  equally 
worthless.  "All  acts  performed  under  It  and 
all  claims  flowing  out  of  it  are  Told."  1 
Freeman,  Judgments,  |  117.  But  it  is  well 
settled  that  a  Judgment  should  be  reversed 
ooly  for  errors  which  operate  to  the  preju- 
dice of  the  party  complaining  thereof.  Where 
It  to  manifest  that  no  prejudice  has  resulted, 
errors  of  themselves  are  not  ground  of  re- 
versal merely  to  vindicate  abstract  principles 
of  the  law.  Hence  It  should  not  matter 
whether  the  court  refused  to  proceed  under 
the  void  Judgment  on  Its  own  motion  or  be- 
cause Its  attention  was  called  to  the  facta  by 
the  objections  filed  by  appellee.  His  objec- 
tlona  merely  set  forth  the  facts.  There  Is  no 
prayer  for  relief.  But  whether  we  treat 
them  as  a  mere  suggestion  to  the  court  that 
It  ought  not  to  go  on  or  as  a  covert  attack 
OQ  the  decree  la  Immaterial.  Appellant  has 
not  been  prejudiced.  He  has  no  right  to  In- 
sist that  the  court  proceed  with  a  mere  farce. 
Even  If  the  mode  by  which  the  court  ex- 
pressed Its  refusal  to  go  on  bad  been  inform- 
al or  Irregnlar,  It  ought  not  to  be  reviewed 
onder  snch  drcnmstances. 

We  recommend  that  the  order  appealed 
from  be  afl^med. 

OZJ>HAH  and  SBDOWIGK,  CC,  concur. 
Affirmed. 

On  Rehearing. 

<Oct.  22,  1902.) 

OltDRAH,  G.  The  forma  opinion  In  this 
case  was  filed  January  8. 1902,  and  Is  ofildally 
unreported.  In  that  opinion  all  the  Issues  In- 
volved in  this  ctmtroverBy  are  fully  stated, 
iind  each  question  raised  Is  carefully  review- 
ed, and  we  think  properly  determined.  It 
unmlstafcably  appears  that  thla  proceeffing 
is  gnranded  on  an  attempt  to  force  a  Judi- 
cial sale  of  real  estate  owned  appellee 
Bohrlmugih.  on  a  Judgment  absolutely  void  as 
to  him  and  hla  property,  for  the  reason  tbAt 
no  service  of  snmmona  of  any  kind  was  ever 
bad  upon  bim.  Appellant  still  contends  that 
appellee  BiArlwugh  should  not  bave  been 
lieard  to  question  the  validity  of  the  Judg- 
ment on  an  objection  filed  to  the  conflrma- 
lion  of  tbe  sale  made  undw  it,  but  that  his 
il^ts,  if  any,  should  bave  been  enforced 
under  tbe  pnnlrions  of  section  602  of  the 
Code  of  Cl^  Procedure,  ^e  still  think  that 
there  is  no  escape  from  thd  conduslmi  reach- 
ed in  tbe  former  opinion,  that,  in  view  ot  tbe 
rule  plainly  laid  down  In  the  recent  case 
of  Ksnfman'  v.  Drexel,  66  Neb.  233,  76  N. 
W.  559,  tbe  prmislons  of  section  602,  supra, 
are  construed  to  relate  to  orders  and  Judg- 


ments that  are  voidable,  and  not  to  tbwe 

that  are  void. 

In  the  brief  on  rehearing  appellant  says 
that  thoy  "wish  also  to  protest  against  the 
adoption  of  a  rule  by  this  court  that  allows 
a  Judgment  to  be  nullified  wltbout  a  trial 
as  to  Its  validity  and  a  chance  to  cross- 
examine  the  witneSRes  offered  by  the  Judg- 
ment defendant  In  support  of  his  claim  that 
the  Judgment  Is  invalid."  We  have  no  criti- 
cism to  ofi!er  on  this  reasonable  protest,  ex- 
cept that  it  is  not  made  at  an  opportune  time. 
It  is  true  that  the  record  discloses  the  fact 
that  proof  that  no  service  of  summons  was 
ever  made  On  appellee  Rohrbough  was  pro- 
cured by  the  affidavit  of  the  officer  who  had 
the  summons  in  his  hands  for  service.  No 
objection  to  this  method  of  proof  was  inter- 
posed in  the  court  below,  and  no  request 
was  made  for  the  privilege  of  cross-examin- 
ing the  officer,  and  appellant  did  not  dis- 
pute the  fact  that  no  service  of  summons 
had  e\er  been  had  upon  Rohrbough,  but  sim- 
ply denied  his  right  to  raise  this  question  on 
an  objection  to  the  confirmation  of  the  sale 
bad  under  the  Judgment  So  there  Is  noth- 
ing In  the  former  opinicm  that  threatens  to 
debar  a  Judgment  creditor  from  the  right  of 
cross-examining  witnesses  on  whose  testi- 
mony a  Judgment  Is  sought  to  he  impeached, 
if  such  privilege  be  demanded  at  Uie  proper 
time. 

The  former  opinion  proceeded  on  the  theory 
that  whenever  It  was  made  to  unmistakably 
appear  to  a  trial  conrt  that  he  was  requested 
to  stand  at  the  pall  of  a  void  Judgment— a 
lifeless  thing,  a  dead  lazams— and  command 
it  to  arise  and  fling  oif  the  vestments  <tf  the 
grave,  be  might  decline  to  attempt  the  mira- 
cle even  If  obJectltm  to  tiie  proposed  incanta- 
tion was  bat  Informally  interposed. 

It  is  therefore  recommended  that  tlie  for 
mer.  opinion  in  this  case  be  adhered  to. 

BARNBS,  C,  concurs. 

POUND.  G.  (concurring).  The  on^  seclons 
qnestlon  in  this  cause  Is  whether  the  court 
should  have  received  proof  by  affidavit  or 
left  the  matter  to  be  tried  In  cijectment  or 
suit  to  quiet  title.  I  thought  at  the  former 
hearing,  and  still  think,  that  If  the  decree 
was  in  fact  void  as  to  Rohrbough,  so  that  a 
sale  thCTeunder  would  convey  no  titie,  tbe 
ruling  of  the  district  court  in  refusing  to  con- 
firm snch  a  sale  would  be  error  wltbout  prej- 
udice, no  matter  how  the  court  ascertained 
the  invalidity  of  the  prior  proceedings.  A 
sale  and  deed  can  do  the  appellant  no  pos- 
sible good  so  long  as  she  can  never  get  pos- 
session under  them,  and  the  court  should  not 
be  ordered  to  do  a  nugatory  act  The  point 
thei-efore,  on  wMch  all  must  tarn,  Is  whether 
there  was  service  on  Rohrbough.  If  this 
were  In  serlona  dispute,  I  should  hold  that  the 
question  could  not  be  tried  by  affidavit  Fox 
T.  State  (N'eb.)  88  N.  W.  176.  But  so  long 
as  the  sheriTa  return  j(tmnsbr,  iuag?^ 
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hla  affidavit  shows,  tbat  service  was  not 
made,  aud  tliere  is  no  substantial  conflict, 
there  can  be  no  objection  to  the  action  of  tbe 
court  In  proceeding  upon  affldSTit 

Former  opinion  adhered  to. 


CLEMMONS  et  al  v.  OLEMMONS. 
<Supreme  Conrt  of  Nebraska.   Nov,  20,  1901.) 

WITNBS8BS— BZCLUSION  FROM  COURTROOM— 
DISOBBDIBNCB  07  BUL^. 
1.  Where,  beft>rB  the  commeocement  of  a 
trial,  an  order  of  court  is  entered  excluding 
from  the  courtroom  all  witnesses  except  the 
one  on  examination,  and  one  of  them,  not  be- 
ing informed  of  such  ord^,  enters  the  court- 
room, and  remains  for  a  brief  time  during  the 
examination  of  a  witness,  it  is  error  on  the  part 
of  the  court  to  refuse  to  allow  such  witness  to 
testify,  where  neither  the  party  by  whom  he 
ia  called  nor  the  attorneys  of  the  party  are 
privy  to  the  violation  of  the  role  on  tiie  part 
of  the  witness. 

Gomintsslonen'  Qpbiloii.  Departmoit  No. 
8.  Error  to  District  Court,  Can  County; 
Ramsey,  Judge. 

"Not  to  be  officially  reported." 

Action  by  Noah  Glemmons  against  George 
W.  Glemmons  and  others.  Judgment  for 
plaintiff,  and  defMidants  bring  error.  Re- 
versed. 

Allen  Beeson  and  Jesse  L.  Root,  for  plaln- 
tiCTs  In  error.  C.  S.  Polk  and  O.  B.  Polk,  for 
defendant  In  error. 

OUFFIB,  0.  The  pleadings  In  this  case 
are  very  volnmlnous,  but  an  understanding 
of  the  points  ruled  can  be  had  from  a  short 
statement  of  the  facts.  The  plaintiff,  an  old 
man  of  82  years,  was  the  owner  of  a  farm 
of  something  over  200  acres  In  Cass  county, 
Neb.  Ue  had  no  family.  The  defendant 
George  W.  Clemmons  is  his  nephew.  Some 
time  In  the  fall  of  1896  be  wrote  to  bis 
nephew  at  Shellsburg,  Iowa,  requesting  a 
visit  from  blm  and  his  wife.  The  nephew 
came  to  Nebraska  some  time  in  November, 
and  the  petition  alleges  that  at  that  time 
tbey  entered  Into  an  oral  agreement  by  the 
terms  of  which  the  nephew  aud  bis  wife 
were  to  remove  from  Iowa  to  the  old  man's 
farm,  to  provide  blm  with  suitable  food,  look 
after  his  clothing,  and  give  him  such  care 
and  provide  him  with  such  comforts  as  duti- 
ful children  would  provide  for  their  parents; 
that  in  consideration  of  this,  plaintiff  was  to 
execute  a  deed  of  his  farm  to  his  nephew, 
and  place  the  same  in  escrow  with  James 
Patterson,  to  be  delivered  after  his  death  and 
burial.  The  petition  further  alleges  that 
such  oral  agreement  is  unconscionable,  and 
was  secured  from  the  plaintiff  by  flattery, 
fraud,  and  deceit,  and  by  the  exercise  of  un- 
due influence  on  the  part  of  George  W. 
Clemmons  over  the  plaintiff.  The  plaintiff 
la  over  84  years  of  age,  is  In  poor  health  and 
that  bis  expectancy  of  life  is  less  than  6 
years;  tbat  the  nephew  and  his  wife  came 
^m  Iowa,  and  went  on  to  the  farm,  but  toll- 


ed, neglected,  and  refused  to  perform  tbeb' 
oral  agreement  in  many  material  respects 
tbat  are  aet  out  in  the  petition;  that  in  con- 
sequence thereof  the  plaintiff,  on  or  about 
March  1,  1897,  elected  to  rescind  the  contract 
and  so  notified  the  defendants,  and  requested 
them  to  vacate  the  premises;  tbat  defend- 
ants refused  to  give  up  possession,  and  clahu 
some  right  In  the  premises  which  creates  a 
cloud  upon  the  plalntifTs  title.  He  therefore 
asks  that  the  contract  be  declared  null  and 
void,  and  that  title  to  the  premises  may  be 
quieted  In  him  as  against  any  claims  of  the 
defendants. 

The  answer  alleges:  That  the  defendant 
George  W.  Clemmons  came  to  Nebraska  at 
the  request  of  the  plaintiff,  and  that  at  ptain- 
UtTs  solicitation  tbey  entered  into  an  agree- 
ment by  which  the  defendants  were  to  re- 
move from  Iowa  and  take  possession  of  tbe 
plalntifTs  farm,  and  provide  him  with  a 
home.  That  before  returning  to  Iowa  for  his 
wife  the  plaintiff  and  said  George  W.  Clem- 
mons went  to  Plattsmouth,  where  a  written 
agreement  was  drawn  up,  and  signed  by  tbe 
plaintiff,  as  follows: 

"This  agreement  made  and  ratered  into  this 
26th  day  of  November,  A.  D.  1806,  by  and  be- 
tween Noah  Clemmons,  party  of  the  first 
part  and  Mary  Belle  and  George  W.  Cleai- 
mons,  parties  of  the  second  part,  witnesseth: 
That  the  said  party  of  tbe  first  part  hatb 
agreed  with  the  parties  of  the  second  part 
that  in  consideration  tbat  said  Mary  Belle 
and  George  8.  Clemmons  ahall  remove  frim 
Benton  County  In  the  State  of  Iowa  to  the 
farm  of  the  party  of  the  first  part  in  Cass 
County,  Nebraska,  and  there  reside  with  the 
party  of  the  first  part,  their  uncle,  upon  his 
farm  during  the  remaining  years  of  his  life 
and  care  for  blm  In  all  manner  as  dutiful 
and  affectionate  children  will  care  for  their 
parents,  providing  for  his  comfort  In  health 
and  sickness. 

"That  said  party  of  the  first  part  will  now 
upon  the  signing  and  sealing  of  this  agree- 
ment, make,  execute  and  convey  unto  the 
said  Mary  Belle  and  George  W.  Glemmons, 
parties  of  the  second  part  his  farm  of  two 
hundred  and  two  (202)  acres  upon  which  be 
now  resides,  said  conveyance  to  be  bdd  In 
escrow  by  James  M.  Patterson  of  said  Csss 
County  for  and  on  behalf  of  the  said  parties 
to  this  agreement.  Said  conveyance  to  be 
delivered  to  the  parties  of  the  second  part 
after  the  death  and  burial  of  tiw  said  party 
of  the  first  part 

"And  these  presets  witnesseth  further: 
And  it  is  hereby  fully  understood  and  agreed 
between  the  said  parties  that  the  said  Mary 
Belle  and  George  W.  Clemmons  are  to  Ure 
with  tbe  party  of  the  first  part  upon  his  said 
farm  during  his  life  time  rent  free,  and  bare 
of  the  proceeds  of  aaid  farm  from  all  sources 
sufficient  for  their  maintenance  and  support, 
and  the  maintenance  and  support  of  their 
said  uncle,  and  pa  rty  of  the  first  part  not  to  ex- 
ceed in  any  ttio^t^^  hnflOild|^U]UnL  8aid 
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Bom  to  be  of  the  proceeds  of  Bald  farm.  It 
Is  hereby  further  understood  and  agreed  by 
and  between  the  parties  that  the  said  party 
of  the  first  part  Is  to  have  control  and  man- 
agement of  aald  farm  during  the  existence 
of  this  agreement  and  until  the  same  Is  modi- 
fied by  a  subsequent  agreement  of  said  par- 
ties. It  is  further  understood  by  and  be- 
tween said  parties  that  the  taxes  upon  said 
farm  are  to  be  paid  annually  from  the  pro- 
ceeds thereof:  First,  before  said  proceeds 
are  diverted  toe  any  other  purpose.  Said 
parties  of  the  second  part  to  have  permission 
during  the  time  tbey  reside  with  the  party 
of  the  first  part,  to  make  any  reasonable  re- 
pairs upon  said  premises  they  may  see  fit 
at  their  own  expense,  unless  by  agreement 
with  the  party  of  the  first  part  said  expense 
■hall  be  paid  from  the  proceeds  of  the  farm. 

"WitueBS  OUT  hands  tbe  day  and  year  first 
above  wiltten. 

**N.  Glemmons. 

"Mary  Belle  Glemmons. 

"George  W.  Glemmons." 
That  this  agreement  was  to  be  submitted 
to  the  wife  of  said  George  W.  Glemmons,  and 
become  effective  when  approved  by  her. 
Tliat  when  this  agreement  was  reduced  to 
writing  the  plaintiff  also  executed  a  deed  to 
the  premises,  which  was  left  with  the  attor- 
ney for  delivery  to  James  PattCTson  when 
the  written  agreement  was  approved  by  Mrs. 
Clemmons  and  executed  by  the  defendants. 
That  defendants  executed  the  written  agree- 
ment some  time  after  their  removal  to  Ne- 
braska, but  that  the  plaintiff  about  March  1, 
XS97,  attempted  to  repudiate  the  contract, 
and  notified  the  defendants  to  vacate  the 
premises.  That  he  also  obtained  possession 
of  the  deed,  and  refused  to  carry  out  iiis  con- 
tract They  ask  that  plaintiff's  bill  may  be 
dismissed,  and  the  contract  between  the  par^ 
ties  may  be  adjudged  a  valid  and  sub^ttng 
contract 

A  lengthy  reply  was  filed,  admitting  the  ex- 
ecution of  a  deed  by  the  plaintiff,  and  Its  de- 
posit with  the  attorney  for  delivery  to  Pat- 
terson when  a  written  memoranda  of  the  oral 
agreement  between  the  parties  had  been  exe- 
cuted by  the  defendants.  The  plaintiff  also 
admitted  the  making  of  the  written  agree- 
ment set  forth  in  the  answer,  but  alleges  that 
he  did  not  understand  the  same,  and  signed 
It  without  knowing  what  It  contained.  The 
reply  contains  other  mattera,  which  It  in  not 
necessary  to  set  out. 

Before  the  trial  commenced,  the  court,  at 
tbe  request  of  the  defendants,  entered  an 
order  excluding  the  witnesses  from  the  court- 
rooora  prior  to  their  examination.  Hon.  S. 
U.  Chapman,  the  attorney  who  prepared  the 
written  agreement  set  out  In  the  answer,  was 
called  as  a  witness  In  behalf  of  the  defend- 
ants, when  objection  was  made  to  bis  testi- 
mony oa  the  ground  that  he  had  violated  the 
role,  and  been  present  In  the  courtroom  dur- 
ing a  part  of  the  examination  of  the  defend- 
ant George  W.  Glemmons.   This  objection 


was  sustained  by  tbe  court,  and  this  ruling 
is  one  of  the  errors  assigned  by  the  defend- 
ants. From  the  statement  above  made  it  ttIU 
be  seen  that  the  circumstances  attending  the 
making  of  the  written  contract  were  a  mate- 
rial subject  of  Inquiry,  and  tbe  evidence  of  a 
disinterested  witness  relating  thereto  would 
naturally  have  great  weight  in  determining 
which  of  the  parties  suggested  or  dictated  the 
terms  of  the  agreement,  whether  It  bad  been 
read  by  the  parties  and  understood  by  them, 
whether,  in  short,  the  circumstances  attending 
its  execution  by  the  plaintiff  Indicated  that 
it  was  fairly  understood  and  freely  made  on 
his  part.  The  record  bef<we  us  la  very  full 
and  complete  relating  to  tbe  facts  controlling 
the  question  now  before  ns.  The  undisputed 
facts  are  these:  Ghapman  is  an  attorney  at 
law  residing  at  Plattamoutti,  where  this  case 
was  tried,  his  office  b^g  directly  across  the 
street  from  the  courthouse.  He  was  not  sub- 
poenaed as  a  witness  by  the  defendants  for  tbe 
reason  that  lie  had  Informed  their  attorneys 
that  he  would  be  in  town  during  the  trial, 
and  would  attend  at  any  time  when  notified 
that  they  wished  to  use  him.  He  bad  not 
been  Informed  of  the  role  made,  and  plain- 
tiff's counsel  expressly  exonerated  him  from 
an  intentional  violation  of  the  rule.  During, 
the  redirect  examination  of  George  W,  Glem- 
mons by  Mr.  Bcesou,  another  of  the  defend- 
ants' attorneys,  Mr.  Root  left  the  courtroom, 
and  crossed  the  street  to  Chapman's  office, 
and  informed  him  that  they  were  ready  to 
use  him.  Ghapman  crossed  tbe  street  ahead 
of  Root,  who  was  detained  for  a  shcwt  time 
by  a  client,  entered  the  courtroom,  remaining 
from  one  to  two  minutes,  and  hearing  or  hav- 
ing the  opportunity  to  hear  about  eight  of  the 
last  questions  propounded  to  the  witness 
Glemmons.  and  his  answers  thereto.  When 
Chapman  entered  the  courtroom,  or  aa  mum 
as  plaintltTs  attorneys  observed  his  presence, 
one  of  them,  "having  It  In  mind  that  be 
might  be  called  as  a  wltnesa,"  as  be  testl- 
fle^,  called  tbe  attention  of  tbe  court  to  hit 
presence;  but  this  was  not  done  by  an  ojfea 
announcement  of  the  fact  nor  In  such  a  way 
as  to  make  Chapman's  presence  known  to  tbe 
defendants'  attorneys.  Under  tbe  drcnm- 
stances  we  think  that  the  court  erred  In  re- 
fusing to  allow  the  witness  to  testify.  With* 
oat  any  meaning  to  establish  any  InflezlUe 
rule  in  mcti  cases,  tbe  record  discloseB— In* 
deed  the  defendant  In  error  on  tbe  oral  argu- 
ment conceded— that  the  testimony  of  Chap- 
man would  not  be  In  the  least  Influenced 
by  what  be  did  or  might  learn  from  bearing 
the  testimony  of  any  other  witness  in  the 
case.  The  only  objection  urged  against  his 
being  allowed  to  testify  on  the  argument  in 
this  court  was  that  his  recollection  <tf  the 
facts  might  have  been  refreshed  by  tbe  tes- 
timony which  be  heard.  We  cannot  believe 
that  It  Is  a  good  objection  to  the  testimony 
of  a  credible  witness  that  his  recollection  has 
been  refreshed,  end  that  the  facts  sought  * 
!  t>e  elicited  are  clear  and  distinct  in  his  mi' 
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The  TeiT  object  to  be  attained  the  exam- 
ination of  wltnessM  ia  to  arrive  at  the  truth 
9f  the  matter  in  dispute  between  the  parties, 
and  whatever  will  tend  to  attain  this  result 
ought  to  be  enconraged,  rather  than  object- 
ed ta 

The  record  makes  It  quite  plain  that  the 
defendant  In  error  knew,  or  had  good  reason 
to  believe,  that  Chapman,  while  not  regularly 
subpoenaed,  would  be  called  as  a  witness  to 
give  evidence  relatii^  to  wlut  occurred  at 
the  making  of  the  written  agreement  which 
he  prepared  tor  the  parties.  Instead  of  call- 
lug  the  attention  of  the  court  to  the  presence 
of  Chdiiman  in  a  private  way,  the  defendants 
in  error  or  his  attorneys  efaould  have  directed 
the  attrition  of  the  court  to  th^r  presence 
tn  such  a  way  that  the  other  side  might  have 
knowledge  of  his  presence.  That  Utey  did  not 
do  so  we  are  inclined  to  regard  as  a  wairor 
by  them  of  their  right  to  object  to  his  use 
as  a  witness.  The  witness  himself  had  no 
knowledge  of  XveSag  vndet  the  rule.  Tlie  at- 
torneys for  the  plaintiff  in  error  had  no 
knowledge  of  his  presence  in  the  coortroom. 
There  is  no  pretense  that  he  disobeyed  the 
rule  by  their  consent  or  procurement.  Under 
such  drcumatances  tlie  Supreme  Court  of 
Missouri  very  fully  expresses  our  views  in 
Keith  V.  Wilson.  6  If o.  485,  85  Am.  Dec  443, 
in  the  following  language:  "In  some  cases, 
where  the  witness  has  been  contumacious, 
and  purposely  transgressed  the  order,  this  cir- 
cumstance has  been  held  sufficient  to  justify 
the  court  In  excluding  Urn.  But  I  have  seen 
no  case  in  which  It  appeared  that  the  dla- 
obedience  of  the  witness  was  owing  to  his 
misapprehension  of  the  object  or  nature  of 
the  order,  and  where  neither  the  party  nor 
his  connsel  were  privy  to  such  disobedience, 
in  whlcb  the  court  has  been  held  warranted  In 
endndlng  the  vritnesa  Indeed,  if  such  an 
inflexible  rule  did  exist  In  any  of  the  courts 
of  this  country,  it  might  well  be  questlcmed 
whether  It  would  not  be  sounder  policy  to 
sacriflce  the  practice  altogether,  rather  than 
endanger  more  vital  principles  than  can  t)e 
involved  in  the  blind  adhesion  to  a  rule  of 
court,  howevw  reaaouahle  and  right  in  ordi- 
nary eases.  A  witness  cannot  deprive  a  par- 
ty of  the  benefit  of  his  testimony  by  any  con- 
tumacy of  hlB,  if  there  be  no  laches  or  con- 
nivance on  the  part  of  the  p««on  who  has  a 
right  to  his  testimony.  The  court  Is  Invested 
with  ample  powers  to  punish  such  contumacy 
and  enforce  its  orders,  and  it  will  not  be 
contended  that  a  party  is  bound  to  watch  his 
witnesses  to  prevent  their  misconduct  The 
suitor  has  no  ectraonllnary  powers  to  enforce 
hla  wishes,  nor  la  it,  I  apprehend,  his  duty 
to  exerdse  more  than  ordinal?  dll^ence.  If 
the  misconduct  of  the  witness  comes  under 
his  notice.  It  wonld  be  undoubtedly  his  duty 
to  present  the  matter  to  the  conrt,  but  the 
affidavit  of  Keith  in  this  case  negatives  that 
fact,  and  the  affidavit  of  the  witness  estab- 
lishes that  there  was  no  willful  contumacy. 
Under  these  circumstances  I  do  not  see  how 


the  court  has  any  right  to  derive  E 
the  benefit  ctf  this  testimony." 

Rdatlng  to  the  claim  that  the  petiti 
not  state  a  cause  of  action,  we  do  n 
to  BpeaA  time,  as  tiie  case  will  have  ti 
versed,  and  the  plalntlfl  can,  if  he  s 
amend  his  petition  before  another  trial 
a  contract  for  the  care  and  suppcMi 
aged  and  infirm  poson  may  be  cano 
a  court  of  equity  where  the  por^  a 
to  T^ertOTUi  the  swvices  fidls  to  give  so 
and  attention  to  the  other  par^  as  1 
lated  for  in  the  agreement,  la  well 
by  tlie  autborltleB.  Feck  v.  Hoyt,  81 
0;  Fatterstm  v.  Pattmon,  81  Iowa, 
N.  W.  768;  Martin  v.  Martin.  44  Ki 
24  Pae.  418;  Beeder  v.  Reeder,  89  E 
12  S.  W.  1063;  Morgan  v.  LoomlSh  : 
S&l,  48  N.  W.  109. 

We  recommend  that  the  decree  of  ' 
trlct  conrt  be  reversed,  and  the  case  i 
ed  for  further  proceedli^B. 

AMES  and  AIiBBBT,  CO.,  concur. 

Beversed  and  remanded. 


METGALF  et  aL  v.  BOOKOVE: 
(Supreme  Court  of  Nebraska.    Not.  20, 
ATTACHMBNT—DISSOLUTION  —  SUPER 
BOND— ACTION  —  DEFENSES  —  ABATE 
ANOTBBB  ACTION  FBNDINO— HARMLJ 
ROE. 

'  1.  Attachment  and  garnishment  proc 
to  Bupereede  order  tor  the  dissolutioD  o 
bond  in  suit  was  given,  examined,  a 
voidable  only. 

2.  One  who  stves  a  saperBedeai  bond 
in  torce,  pendliig  proceeaiuea  in  error, 
taohment  and  Karnishmeot  discharged  t 
of  trial  court,  cannot  be  heard  in  defet 
suit  ou  such  bond  to  say  that  de/en 
whom  such  bond  was  ^ven  had  no  int 
attached  property,  or  that  the  attachm 
garaisboient  proceedings  were  invalid 
of  irregularity. 

3.  Whether  one  who  gives  a  supersede 
to  liold  in  force,  pending  error  proceedi 
tachment  and  j^arnisliment  diHcnarged 
court,  can  be  heard,  in  defense  of  a  suit 
bond,  to  say  that  such  proceedings  w« 
for  want  of  jurisdiction,  qutcre. 

4.  To  abate  a  suit  because  of  the  p 
of  another  action,  it  moat  appear  that 
ject-matter  Is  bo  far  identical  that  a  i 
In  one  action  wonld  bar  a  recovery  in  th 

5.  A  judgment  will  not  be  reversed 
because  of  the  admission  of  incompetei 
relevant  evidence  in  an  action  tried  to 
without  a  Jnry.  National  Masonic  Aci 
V.  Burr,  77  N.  W.  1098,  5T  Neb.  437. 

Commissioners'  Opinion.  Departm 
1.  Error  to  District  Court,  Douglae  < 
Powell,  Judge. 

"Not  to  be  officially  reported." 

Action  by  Anna  S.  Bockoven  again 
ace  6.  Metcalf  and  another.  Judgm 
plaintiff,  and  d^endants  bring  etro 
firmed. 

E.  EL  Carr  and  Smith  &  Sheean,  fo 
tiffs  in  error.  Greene,  Breckenridge  i 
let  and  O.  A.  Abbott,  for  defendant  i: 


i^toeAl 


Ivtl,  vol.  1,  O 


Neb.) 


METCALF  T. 


BOCEOVBN. 
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KIBKPATBIGK.  a  Tlili  IB  an  action 
bronsbt  in  the  county  court  of  Douglas  coun- 
tj  b7  Anna  S.  Bockoven  against  Horace  G. 
Mstcalf  and  Jolm  J.  GftMon,  idalntlffs  In  er^ 
ror,  to  raeoTW  the  aam  of  $786.95  aiid  Inter- 
est on  a  anperwdeaa  bond  given  to  snperaede 
and  keep  In  force  a  Judgment  of  tbe  ^strict 
court  dlscbarglng  cortaln  attachment  and 
gamlBhm«it  iwoceediuea.  The  bond  was 
^ven  by  Horace  O.  Metcalf  as  principal,  and 
John  J.  Olbmn  as  surety,  in  a  case  of'Hor- 
ace  G.  Metcalf  r.  Anna  S.  Bockoren  et  al., 
tried  to  the  district  court  of  Douglas  county, 
and  finally  determined  by  this  court  Met* 
calf  T.  Bockoren,  42  Neb.  690.  60  N.  W.  901. 
Trial  -was  had  in  tbe  county  court,  which  re* 
salted  in  a  Judgment  for  defendant  In  error. 
The  case  was  taken  on  appeal  to  the  district 
court,  whm  It  was  tried  to  the  court,  a  Ju* 
ry  having  been  waived.  The  trial  on  appeal, 
on  Jane  25,  1897^  resulted  In  a  finding  and 
judgment  In  favor  of  defendant  In  error,  and 
against  plaintiffs  In  error,  In  tbe  sum  of 
9703^  and  coats  of  suit  To  review  this 
judgment  the  case  Is  brought  to  this  court  by 
petition  In  oror. 

The  petition  of  defendant  In  error  In  tbe 
district  court  wss  In  tbe  usual  fonn,  declar- 
ing upon  a  supersedeas  bond.  Plaintiffs  In 
errw  filed  separate  answers,  alleging,  in 
substance,  first,  that  the  district  court  in  tbe 
garnishment  proceedings  against  the  ^tua 
Ufe  Insurance  Company  was  wbolly  with- 
out Jurisdiction;  that  the  life  insurance  com- 
pany was  a  foreign  corporation,  and  that  the 
policies  of  life  Insurance  were  due  and  pay- 
able at  the  office  of  the  company,  and  that 
tbe  company  bad  no  property  or  rights  with- 
in the  state  of  Nebraska  subject  to  garnish- 
ment; that  defendant  In  error.  Anna  S. 
Bockoven,  bad  sold  and  assigned  her  Inter- 
est in  the  life  insurance  policies  to  Lydla  D. 
Stott,  of  Philadelphia;  that  tbe  ^na  Ufe 
Insnrance  Company  bad  been  garnished  by 
the  Bank  of  Commerce  of  Grand  Island,  Neb.. 
In  the  superior  court  of  Hartford,  Conn.,  In 
a  salt  there  Instituted  pending  against  de- 
fendant in  error,  which  had  resulted  against 
defendant  in  error;  and  that  she  was  there- 
fore not  damaged  by  tbe  giving  of  tbe  su- 
persedeas bond  in  question.  Plaintiffs  in 
error  further  pleaded  In  their  answers  that 
defendant  in  error  had  commenced  and  was 
[vosecnting  a  prior  suit  in  the  district  court 
of  Hamilton  county,  to  recover  tbe  same 
damages  set  up  in  her  petition  in  the  case 
It  bar,  and  pleaded  1^  way  of  set-off  that 
defendant  in  error  was  Indebted  to  Horace 
G.  Metcalf  in  the  sum  of  1399.50.  for  which 
tbey  jffayed  Judgment  ngalnst  her. 

To  these  answers  a  reply  was  filed  by  de- 
fendant in  error,  consisting  of  a  denial,  and 
admitting  the  assignment  of  the  Insurance 
polldea,  but  alleged  that  they  were  assign- 
ed as  security  only,  and  that  the  loss  of 
Interest  on  the  money  was  a  damage  to  de- 
fendant in  error.  Plaintiffs  In  error  claim 
that  the  proceedings  of  tbe  trial  court  were 


erroneous  in  toe  following  particulars:  (1) 
That  the  court  had  no  Jurisdlcticm  over  the 
Ufe  Insurance  company  In  the  garnishment 
proceedings,  and  could  and  did  make  no  valid 
orda*  withholding  said  money  from  defend- 
ant In  error,  and  therefore  the  giving  of 
the  supersedeas  bond  did  not  result  In  her 
damage,  and  that  there  should  have  been  no 
Judgmoit  against  philntiffs  in  error;  (2)  that, 
defendant  to  error  havtog  assigned  her  poli- 
cies of  tosurance,  she  had  no  further  toterest 
to  the  proceeds,  and  ttiat,  even  If  the  gar- 
nishment proceedings  did  result  to  Impound- 
ing the  money,  nothing  was  due  her  thereon, 
and  for  Out  reascm  she  could  have  suffered 
no  damage;  (S>  that,  having  commenced  a 
prior  action  to  the  district  court  of  Hamilton 
county  to  recover  upon  the  same  cause  of 
action,  the  case  at  bar  should  abate;  (4)  that 
the  garnishment  proceedings  hi  the  stote  of 
Connecticut  against  the  life  insurance  com- 
pany to  the*  case  ot  the  Bank  of  Gommrace 
of  Grand  Island  against  defendant  to  error 
were  valid  and  of  full  force,  and  that,  in- 
asmuch as  the  money  due  defendant  to  er- 
ror on  the  life  Insurance  policies  was  appro- 
priated in  that  case,  she  suffered  no  damage; 
(5)  that  plaintiffs  to  error  were  entitled  to  a 
Judgment  on  their  set-off  for  the  full  amount 
claimed;  (6)  and  that  ^he  court  erred  In  ad- 
mitting over  objections  certato  depositions. 
These  contentions  will  be  noticed  to  their  or- 
der. 

The  determination  of  the  first  question  pre- 
sented requires  a  consideration  of  the  at- 
tachment and  garnishment  proceedings  had 
In  tbe  case  of  Horace  G.  Metcalf  against 
Anna  S.  Bockoven  et  al.  In  that  case  an  af- 
fidavit was  filed  for  an  attachment.  In  which 
it  was  alleged  that  the  defendant  Anna  S. 
Bockoven.  was  a  nonresident  of  the  state  of 
Nebraska,  and  was  absent  therefrom,  and 
that  she  had  property  and  rights  of  action 
In  Douglas  county.  An  affidavit  of  Ramisb- 
ment  was  then  filed,  which,  omitting  the 
formal  parts,  was  as-  follows:  "Edpar  H. 
Scott,  being  first  duly  sworn,  deposes  and 
says  tbat  be  Is  tbe  duly  authorized  attorney 
for  the  said  plaintiff,  Horace  G.  Metcalf; 
tbat  be  bas  good  reason  to  believe  and  does 
believe  that  the  -Etna  Life  Insurance  Com- 
pany, a  corporation,  and  within  said  county 
of  Douglas,  baa  property  of  the  said  defend- 
ant Anna  S.  Bockoven  In  Its  possession,  to 
wit,  tbat  tbe  ^]tna  Life  Insurance  Company 
Is  Indebted  to  tbe  said  Anna  8.  Bockoven  In 
the  sum  of  $5,000  upon  a  Ufe  Insurance  pol- 
icy, and  bas  in  its  possession  tbe  sum  of  ¥5,- 
000  belonging  to  tbe  said  defendant  Anna  S. 
Bockoven."  An  order  of  attachment  and  a 
notice  of  garnishment  to  regular  form  were 
Issued  and  served  upon  one  Edwin  B.  Hall, 
who  was  tbe  agent  of  the  £tna  Ufe  In- 
surance Company,  In  Douglas  county.  Pur- 
suant to  said  notice,  tbe  Insurance  company 
appeared  by  its  attorney,  and  also  H.  A. 
Babcock.  who  testified  that  h^  '^Mrtbelgen* 
eral  agent  of  tbe  MmW^^ 
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pany  of  Hartford,  Conn.,  for  the  state  of  Ne- 
braska. The  answer  of  Mr.  Babcock,  as 
agent  of  the  company,  was  taken  in  part, 
when  It  was  agreed  by  and  between  the  at- 
torney for  the  life  Insurance  company,  the 
attorney  for  defendant  In  error,  and  also  the 
attorney  for  Horace  G.  Metcalf,  plalatlCT  in 
the  action,  that  the  further  answer  of  the 
garnishee  should  be  continued  to  the  next 
term  of  the  district  court  of  Douglas  county. 
It  also  appears  that  a  stipulation  was  filed 
In  the  case,  signed  by  the  attorneys  for  Met- 
calf and  Bockoven,  continuing  the  hearing 
of  the  answer  of  the  Mtna.  Life  Insurance 
Company,  garnishee.  No  further  or  addition- 
al answer  seems  to  have  been  taken.  De- 
fendant in  error  filed  a  motion  to'  discharge 
the  attachment  and  gamiahment,  which  was 
overruled  by  the  court 

It  will  be  noticed  that  the  affidavit  in  gar- 
nishment sets  out  that  the  ^tna  Life  In- 
surance Company  la  a  corporation  in  Douglas 
county,  and  that  it  has  property  of  defend- 
ant in  error  In  its  i>oeseasion  and  under  its 
OHitrol,  and  that  it  was  indebted  to  Anna 
S.  Bockoven  in  the  sum  of  $5,000.  That  por- 
tion of  section  207  of  the  Code  which  pro- 
vides what  the  affidavit  in  garnishment  shall 
contain  la  as  follows:  "When  the  plaintiff, 
his  agent  or  attomeVr  shall  make  oath  In 
writing  that  be  has  good  reason  to,  and  does 
believe,  that  the  person  or  corporation,  to  be 
named  and  within  the  county  where  the  ac- 
tion is  brought,  haa  property  of  the  defend- 
ant (describing  the  same)  in  his  possession," 
etc.  An  examination  of  the  affidavit  as  here- 
inbefore set  out  shows  that  It  fully  compiles 
with  the  requirements  of  this  section.  When 
defendant  In  error  presented  the  question  to 
the  'district  court  by  a  motion  to  discharge 
the  attachment  and  garnishment,  the  district 
court  overruled  the  motion,  and  held  that  It 
had  Jurisdiction.  There  is  no  question,  so  far 
as  appears  from  the  proceedings,  but  that 
the  district  court  had  Jurisdiction,  both  of  the 
parties  and  the  subject-matter,  and  therefore 
any  order  that  it  might  make  would,  at  most, 
be  voidable,  and  not  void.  From  this  it  fol- 
lows that  the  first  contention  of  plaintiffs  in 
error  cannot  be  sustained. 

But  there  is  another  equally  potent  reason 
w^hy  plaintiers  In  error  cannot  be  beard  to 
complain  In  thin  case.  Horace  G.  Metcalf, 
plaintiff  ill  that  cuse,  and  Anna  S.  Bockoven, 
the  defendant,  and  the  jEtna  Life  Insurance 
Company,  all  treated  these  garnishment  pro- 
ceedings us  valid  In  every  respect.  On  the 
trial  of  the  main  case,  the  district  court 
found  that  Horace  G.  Metcalf  had  no  cause 
of  action,  dismissed  bis  petition  with  costs, 
and  discharged  the  attachment  and  garnish- 
ment proceedings.  Plaintiffs  In  error  then 
gave  the  bond  in  suit  for  the  purpose  of 
superseding  the  Judgment  of  the  district  court 
dissolving  the  attachment  and  garnishment, 
and  for  the  purpose  of  holding  the  money 
In  the  hands  of  the  life  Insurance  company 
to  be  appropriated  for  the  payment  of  their 


claim,  should  this  court  finally  bold  tiiat 
there  waa  error  in  the  judgment  of  tibe  dis- 
trict court.  That  part  of  the  undertaking 
sued  upon  necessary  to  be  examined  is  as 
follows:  "Whereas,  in  an  action  pending  in 
the  district  court  of  Douglas  county,  Nebras- 
ka, wherein  Horace  G.  Metcalf  was  plaintiff, 
and  Anna  8.  Bockoven  and  Alphooso  J.  Met- 
calf were  defendants,  the  district  court  on. 
to  wit,  the  9th  day  of  November,  1892,  ren- 
dered Judgment  dismissing  said  action  and 
discharging  the  order  of  attachm^t  Issued 
therein  against  the  property  of  the  defend- 
ant, Anna  8.  Bockoven,  in  which  said  Horace 
G.  Metcalf  Intends  to  and  will  file  his  peti- 
tion in  error  in  the  8upreme  Court  of  the 
state  of  Nebraska,  seeking  a  reversal  of  the 
aforesaid  Judgment  of  dismissal  and  order 
of  discharge  of  said  attachment:  Now,  there- 
fore," etc.  Plaintiffs  in  error  having  execut- 
ed and  delivered  this  bond,  setting  up  tliat 
the  property  attached  waa  the  property  of 
defendant  in  error,  are  concluded  by  the 
terms  of  the  bond  they  gave,  and  are  estop- 
ped from  now  saying  that  the  attachment 
and  garnishment  {Mroceedlngs  were  Ineffectual, 
and  that  the  property  gaml^ed  was  not  the 
property  of  defendant  in  error.  Plaintiffs  in 
error  insisted  that  the  gamlshmrait  proceed- 
ings were  valid;  took  exceptions  to  the  Judg- 
ment of  the  district  court  dissolving  the  pro- 
ceedings; promptly  gave  the  bond  In  suit 
to  hold  such  proceedings  in  force;  the  pro- 
ceedings were  so  far  effectual  as  to  prevent 
defendant  in  error  from  collecting  the  money 
due  her  from  the  life  insurance  company  until 
the  final  disposition  of  the  case  In  supreme 
court;  and  plaintiffs  in  error  cannot  be  heard 
to  say  that  such  proceedings  were  Invalid. 
Hermann  on  Estoppel  and  Bes  AdJudlcata,  ! 
633;  Gudtner  v.  Kllpatrlck,  14  Neb.  374,  15 
N.  W.  T08;  Hayden  v.  Cook,  »4  Neb.  670, 
&2  N.  W.  105;  Kilpatrick-Koch  Dry  Goods 
Company  T.  Bremers,  44  Neb.  868,  62  N.  W. 
1105. 

It  is  next  contended  that,  defendant  In  ec 
ror  having  assigned  her  interest  In  the  poli- 
cies of  life  insurance,  there  was  nothing  due 
her,  and,  as  no  money  was  retained  from  her. 
she  has  sustained  no  damage.  This  position 
cannot  be  sustained  for  two  reasons:  First, 
plaintiffs  In  error  in  their  answer  allege  that 
defendant  had  for  a  valuable  conslderatloD 
assigned  and  disposed  of  all  her  interest  la 
the  life  insurance  policies,  and  tbat  she  had 
no  further  Interest  therein,  and  that  notbins 
was  due  her  from  the  company.  The  reply 
to  this  answer  admits  that  the  policies  were 
assigned,  bat  says  that  they  were  assigned 
as  security  only,  and  denies  that  she  had  no 
money  coming  to  her  from  the  life  insur- 
ance company.  Under  theee  pleadings,  the 
burden  was  on  plaintiffs  in  error  to  sustain 
their  alk'gntions,  and  show  Just  as  they  plead- 
ed that  defendant  In  error  had  disposed  of 
all  her  interest  in  the  policies,  and  tbat  for 
a  valuable  consideration..  This  tbeff  failed  to 
do.   Second.  Mtitottfi  b^lbrliiiO^^^  and 
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garnlstaed  tbis  property,  alleging  tbat  It  be- 
longed to  defendant  In  error,  and  baring 
set  np  in  his  Bupenedeaa  bond  tbat  It  was 
t&e  property  of  the  defendant  in  error,  la 
DOW  estopped  from  claiming  that  It  waa  the 
property  of  some  other  person.  Eaaton  T. 
Goodwin.  22  Minn.  426;  Pierce  T.  Wbltlng, 
83  Cal.  D38;  Johnston  t.  Oliver,  51  Ohio  St. 
6.  36  N.  Rl  458;  Orlmes  r.  Farrington,  19  Neb. 
H  26  N.  W.  618. 

It  to  »zt  contended  tbat  defendant  In  er- 
ror bad  a  iMrlor  actlcm  pending  In  the  district 
court  of  Hamilton  coniity  to  record  these 
damages.  An  examination  of  the  petition 
filed  In  tbe  district  court  of  Hamilton  county, 
which  is  a  part  of  the  Mil  of  exa^tUam  in 
this  case,  dtsdoseB  that  the  damages  recov- 
ered on  tbe  supersedeas  bond  here  In  mit 
were  espiesaly  rested  and  deducted  from 
tlie  cause  ot  action  set  up  in  tbe  district 
court  of  Hamilton  county,  and  the  district 
court  In  tbe  case  at  bar  ^ressly  finds  tbat 
tbe  cause  of  action  set  up  In  tbe  petition 
herein  and  the  cause  of  action  pleaded  In  the 
petition  filed  In  tbe  case  In  Hamlltcm  county 
are  not  IdoiticaL  It  thertfore  follows  that 
this  contention  of  {rialntlfls  In  error  cannot 
be  sustained. 

An  examtaiatlon  dlsdoses  tbat  the  attach- 
ment and  gamlsbment  proceedings  had  in  the 
Btate  of  Connecticut  were  absolutely  void  for 
want  of  Jurisdiction.  No  aorvlce  or  attempt- 
ed service  waa  made  iipon  tbe  defendant  In 
error.  Hence  ancb  proceedings  were  entirely 
void,  and  could  not  be  mi^e  tbe  subject  ot  a 
defense  in  this  action. 

Ralntlft  In  error  Metcalf  was  allowed  te 
neoYee  on  hla  set-off  in  ttie  district  court 
hi  the  sum  ot  f  130.  It  Is  contended  that  tiie 
testimony  shows  tbat  ttiere  was  due  him 
from  defendant  in  error  IS08.60.  This  ques- 
tion was  submitted  to  the  trial  court,  and  the 
finding  aeema  to  be  supported  by  sufficient 
conywtent  evidence,  and.  In  accordance  with 
a  fiimlUar  nile  of  this  court,  It  wUl  not  be 
disturbed. 

Again,  it  Is  contended  that  tbe  trial  court 
erred  In  admitting  In  evidence  the  attach- 
ment and  gamlAment  papers  In  tbe  cause 
In  which  the  supersedeas  bond  waa  given. 
There  seems  to  have  been  no  error  In  this 
action  of  the  trial  court.  These  were  papers 
Aled  In  that  case  by  Metcalf,  plaintiff  in  ei^ 
ror,  and  tie  cannot  now  be  heard  to  cAJect  to 
their  admission  bi  evidence.  Tbe  trial  court 
bad  a  right  to  liave  tbe  entire  proceedings 
liefore  it.  But  whether  the  action  of  the 
trial  court  was  erroneous  or  not  Is  wholly 
Imnuterlal  in  this  case.  This  action  was 
tried  to  the  court  .without  a  Jury,  and  it  la 
tbe  settled  rule  in  this  court  tbat  a  Judgment 
win  not  be  reversed  mwely  because  of  the 
admission  of  Incompetent  or  Irrelevant  evi- 
dence In  a  case  tried  to  a  court  without  a 
Jury.  National,  etc.,  Aas'n  v.  Burr,  67  Neb. 
437,  77  N.  W.  1098. 

It  is  disclosed  by  the  briefs  in  this  case 
that  there  was  an  attempt  made  to  settle 


the  case  and  satisfy  the  Judgment  during  the 
pendency  of  the  cause  in  this  court.  This 
settlement  was  never  consummated,  but  there 
was  paid  on  tbe  Judgment  by  John  J.  Gib- 
son the  smo  of  |100  on  November  28,  1896. 
for  which  they  should  have  a  credit  Jus- 
tice Beems  to  have  been  dtme  in  tbis  case,  and 
we  find  no  error  hi  the  proceedings  of  tiie 
trial  court  It  la  therefore  recommended  that 
the  judgment  ot  the  trial  court  be  In  all  re- 
spects affirmed. 

DAY  and  HASTINGS,  00,  concur. 

Affirmed. 

DAVIDSON  V.  DAVIDSON  et  aL 

^npreme  Court  of  Nebraska.  Nov.  20,  1901.) 

'WILL-OOHTaST-UNDDB  INVLVaNOB-BTI- 
DBNCB-DBOLUATIONS  OF  TBffrATOR. 

1.  Mere  declarntions  ot  a  testator  BabseqaeDt- 
ly  to  the  execution  of  a  will  are  not  evidence, 
in  a  contest  of  tbe  wUl  on  the  sole  ground  of 
undue  Influence,  ot  any  fact  aa  to  the  alstenee 
of  soch  influence  stated  in  them. 

2.  In  tbe  absence  of  independent  proof  of 
ondu-?  influence,  where  the  sole  issue  is  as  to 
its  exlatenee,  anch  declarations  are  not  admissi- 
ble for  any  purpose 

8.  A  conversation,  15  or  20  minutes  after  the 
execution  of  a  will,  between  the  testator  and  a 
subfici'IbiDg  witness,  in  the  abseoce  of  the  other 
subscribing  witneas,  who  drew  it,  and  In  a 
different  building  from  the  one  where  it  was 
made,  which  conversation  refers  to  the  will 
as  already  mode,  and  contemplates  its  continued 
existence,  is  not  admissible  as  part  of  the  res 
gestse. 

4.  A  recital  in  a  will  offered  for  probate  does 
not  warrant  the  admission  of  evidence  which 
is  otherwise  inadmissibie  under  section  829  of 
the  Code,  merely  In  order  to  contra^et  such 
recitals. 

0.  An  instruction  In  effect  to  find  for  con- 
testants if  the  testator  made  the  will  only  to 
keep  peace  In  the  family,  held  prejudicial  error, 
the  inly  Issue  being  as  to  undue  Infiuence. 

Oommtesioners*  Opinion.  Department  No. 
1.  Brror  to  District  Oourt,  Phelps  County: 
Adams,  Judge. 

"Not  to  be  officially  reported." 

Action  between  Caroline  Davidson  and  An- 
drew Davidson  and  others.  From  the  Judg- 
ment, Caroline  Davidson  brings  error.  Re- 
rersed. 

A.  J.  Bhafer  and  H.  H.  Sinclair,  for  plain- 
tiff In  error.  Hall  ft  Reed  and  J.  L.  Mc- 
Pheely,  tor  defendants  In  error. 

HASTINGS,  a  Ttala  case  la  much  aimpll- 
fled  by  tbe  fact  that  the  contestants  of  the 
will  put  ttaebr  case  on  the  sole  ground  that 
tbe  will  of  Gustaf  Davldaon,  prt^unded 
by  his  widow  and  ber  children,  was  th&  re- 
sult of  undue  lnflarai<»  on  hex  and  their  part. 
It  Is  conceded  that  tbe  burden  of  jfnot  was 
upon  the  contestants,  children  by  a  former 
wife,  to  establish  such  undue  influence.  It  is 
contended  by  the  plaintiffs  In  error,  propo- 
nents of  tbe  will  below,  that  Uiere  Is  no  com- 
petent evidence  to  sustain  tbe  ffiiding  of  t*- 
Jury  In  favor  of  conte^^fcyfefe^je 
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tended  that  there  were  certain  errors  In  the 
admlBBion  and  rejection  of  testimony  and  In 
the  InstructlonB  of  the  court 

Onstftf  DavidBOD  on  June  25,  1890,  8% 
years  before  his  death,  being  then  a  well  to 
do  filmier  of  Phelps  county,  about  CIO  years 
of  age,  accompanied  by  a  friend  named  Wor- 
den,  appeared  at  the  office  of  P.  O.  Hedlund, 
of  Holdrege,  a  lawyer  and  banker,  and  pro- 
cared  a  will  to  be  drawn  up.  He  signed  It, 
and  procured  its  signature  by  Worden  and 
Hedlnnd,  bequeathing  all  his  property,  after 
the  payment  of  his  debts,  to  his  wife  and  his 
nine  children  by  her,  givii^  to  the  wife  pos- 
session of  all  the  property;  the  same  not  to 
be  divided  or  distributed  in  her  lifetime. 
She  was  to  have  full  control  of  it,  without 
bond,,  except  that  she  could  convert  it  into 
money  only  so  far  as  might  be  necessary  to 
provide  for  herself  and  the  children  while 
they  should  remain  at  home.  Any  of  the 
children  leaving  home  were  to  forfeit  all 
claim  of  atqiport  from  the  property,  and  the 
property  was  not  to  be  divided  until  the  wife 
should  die  or  remarry.  The  will  contained 
a  proviso  as  follows:  "Third.  I  hereby  total- 
ly disinherit  the  following  named,  my  chil- 
dren with  my  former  wife,  vis.:  Andrew. 
Christine,  Emily  and  John.  I  do  this  from 
no  ill  will  but  from  the  fact  that  each  of 
fhem  is  Quite  comfortably  situated  and  1 
have  given  to  each  of  them  all  substantial  as- 
sistance to  which  I  deem  them  entitled  and  I 
hereby  direct  that  they  shall  receive  nothing 
from  the  property  of  which  1  may  be  pos- 
sessed at  my  death."  It  appears  from  the 
testimony  of  the  subscribing  witnera  Hed- 
lund  that  the  will  was  dictated  either  by  the 
testator  himself  or  by  Worden,  that  testator 
fully  understood  it,  that  Its  provisions  were 
discussed,  and  that  it  was  made  as  he  desired 
to  have  it.  The  other  subscribing  wltupss, 
Worden,  testifies  to  the  execution  of  the  will; 
tliat  it  may  have  been  read  over  to  the  tes- 
tator, hut  he  thinks  not:  and  be  thinks  20 
minutes— possibly  15  minutes— ^ftcr  they 
left  the  bank.  In  a  stairway  leading  to  Wor- 
den'B  room,  the  testator  said  to  him:  "  'Mr. 
Worden,  one  Of  my  children  Is  so  close  to 
me  as  another,  and  what  I  have  told  you  I 
want  you  to  remember,  and  do  what  I  a^k  of 
yon/  Mr.  Davidson  wanted  me.  If  I  lived 
longer  than  he  did,  to  see  that  all  his  chil- 
dren had  justice  and  rights,  because  one  was 
the  same  as  the  other.  *  *  *  He  stuck  to 
It  at  all  times.  He  wanted  all  to  have  the 
same—one  child  the  same  as  another.  •  •  • 
He  said  that  the  will  was  made  to  keep 
peace  In  his  family.  He  said  a  great  deal 
about  one  of  his  boys,  and  that  was  the  old- 
eat  one, by  the  second  wife.  Albert  This 
son  cans'ed  a  great  deal  of  hardness  between 
him  and  bis  wife.  He  said  then  that  this 
will  was  made  to  try  and  live  in  peace,  any- 
way, and.  If  I  died  before  he  did,  then  they 
might  fight  It  out  •  •  •  It  was  a  will  on 
paper,  but  It  was  not  bis  Intention.  It  was 
not  his  heart's  desire,  by  any  means.  •  •  • 


That  it  was  not  his  wishes—not  his 
wishes— that  he  had  made  that  will. 
It  was  to  keep  peace  In  the  fftmNy.** 
pears  tliat  this  witness  conid  not  nnd 
the  Swedish  language,  and  the  testa 
preference,  used  that  language,  and 
spoke  in  it  when  talking  with  Swedf 
the  other  subscribing  witness,  Hedim 
of  that  nationality.  It  also  appeai 
Worden  was  totally  deaf  in  his  left  e 
partly  so  In  the  rislbt.  One  wltnes 
quist— relates  of  testator's  staying  ovf 
with  him  on  one  occasion  In  1897. 
that  time  he  complained  a  good  deal 
rations  with  his  family.  He  said,  if 
¥1,000,  be  would  never  go  to  stay  wil 
again,  for  he  could  not  stand  the  pi 
and  tliat  "when  be  left  my  house  h< 
go  right  to  Holdrege,  and  get  his  dlvo 
he  couldn't  stand  It  any  longer."  Tt 
witness  relates  a  subsequent  convi 
at  Davidson's  house,  where  he  com 
of  his  oldest  son  by  the  second  wlf^ 
carrying  awi^  prc^erty  given  him 
mother.  TMtator  then  said,  as  stated 
witness,  '*that  when  Xlbert  drove  a' 
told  the  old  lady  that  he  didn't  want 
that  any  more;  that  tiiey  shall  not  g 
of  the  children  any  more  tibaa  the 
them.  They  should  leave  the  prope 
Avay  It  is  until  after  our  death.  T 
shall  have  equal  share.  All  our  childr 
have  an  equal  share."  Renqnlsifs  w 
tlfles  to  a  similar  conversation,  ezce 
her  statement  indicates  Davidson  q 
"my  chUdren."  instead  of  "our  chlldn 
son-in-law— Oarlson— testifies  to  a  got 
of  trouble  between  the  testator  and  ti 
In  reference  to  the  conveyance  of  a  i 
the  son  Albert  in  the  year  1895,  but 
absolutely  nothing  with  reference 
will.  Some  hundreds  ttf  pages  of  e 
were  taken  from  43  witnesses  sworn, 
only  direct  reference  to  the  will,  the  o 
timony  tending  in  any  way  to  establl 
endeavor  on  the  part  of  the  beneficlt 
'■  Induce  the  maldng  of  this  will,  ha 
I  stated.  The  rest  of  the  contestants*  e 
[  relates  to  the  general  management 
I  business  of  the  farm,  and  Indicates  a 
j  participation  In  It  on  the  -part  of  thf 
[  family,  especially  the  wife,  with  soi 
I  agreements,  but,  on  the  wliole,  a  i 
j  anthority  and  control  on  the  iHirt  of  1 
tator  down  to  the  end  of  his  life.  Tt 
lly  of  testator  at  the  time  of  making  1 
consisted  of  two  sons  and  two  dat^h 
a  former  wife,  all  of  whom  were  n 
and  ^ttled  in  bis  neighborhood.  The 
also  his  wife  and  present  widow,  ti 
ponent,  Caroline  Davidson,  and  her  nli 
dren,  all  of  whom  are  expressly  nai 
the  will,  and  of  wh<Hn  the  three  y< 
were  then  aged  7,  6,  and  3,  respc 
As  before  stated,  he  was  tlien  69  y 
age,  and,  Mr.  Hedlnnd  states,  was  : 
bust  It  appfi^n  thai:  tor  many  yc 
liftd[^ffild^)?^fej®®gte  on  the  far 
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sel^  but  *'went  around  and  looked  after  It" 
A  wltneaa  testifies  that  about  two  years  be- 
fore bis  deatb*  he  came  to  witness*  office  in 
Holdrege,  and  asked  to  get  some  writing 
done,  and  was  aslied  if  It  was  a  wlli,  and 
roplied,  "So,  I  bave  one.**  During  bis  last 
lIlnesB  bis  pbTsldan,  Dr.  Sondbnry,  Informed 
him  of  his  critical  sitnfttlon,  and  told  bim, 
U  bia  business  aftalrs  were  not  arranged, 
he  had  better  "fitralgbten  tbem  up."  "He 
just  stated  that  bis  affairs  were  all  right" 
Tills  was  in  Deceml)er,  1808,  and  he  died 
Janxury  11,  1898. 

The  conr^  at  the  trial,  icaTe  an  Instmetlon 
(No.  14)  to  which  no  exception  was  taken. 
It  ma  to  the  effect  that  a  will  cannot  be  set 
aside  by  tbe  decIarationB  of  the  testator 
alone;  that  aneh  evidence  was  not  admitted 
fw  the  purpose  of  sbowing  undue  Influence, 
but  the  condition  of  testator's  mind.  If  the 
Jury  found  tbe  declarations  bad  been  made, 
tbey  might  be  considered,  together  with  tbe 
other  evidence,  to  corroborate  other  proof, 
but  were  not  snfllcient  of  themselves  to  sus- 
tain the  charge  ot  undue  Inflnence.  Apply- 
ing this  doctrine  to  the  case,  it  certainly 
seems  that  then  la  no  evidence  of  undue  In- 
fluence here.  There  are  two  things,  and  no 
more.  In  this  case,  to  which  appeal  can  be 
made— one  tbe  declamtlonB  of  the  testator, 
and  the  other  the  disinheriting  of  tbe  older 
children.  It  cannot  be  said  that  the  latter 
action  on  the  part  of  an  old  man  with  a 
young  temily  and  a  wife,  whose  business 
abllity,  at  all  events,  la  nnqoestioned.  Is  so 
unreasonable  as  to  call  for  explanation.  If 
erne  was  needed,  it  seems  to  be  found  In  an 
almost  morbid  desire  that  the  pitqicrty  be 
liad  accumulated  should  be  kept  together. 
That  he  should  provide  for  Its  remaining  to- 
geflier  during  the  mother's  lifetime,  and  go 
to  provide  fbr  bls  young  family  in  preference 
to  the  self-dependent  children,  Is  not  a  dr- 
Gumstance  which  can  be  allowed  weight  as 
ind^ndent  proof  of  coercion. 

Tbe  declarationa  of  the  testator  to  the  wit- 
ness Worden  cannot  be  held  ndmiswible  as 
res  gestae.  They  were  evidently  no  part  of 
the  nmklng  at  tbe  will.  Tbey  occurrM  at  a 
dlffierent  place,  in  the  absence  of  the  other 
subscribing  witness,  and  after  tbe  complete 
execntloi)  at  the  instrument  and,  so  far  as 
they  go,  recognize  it  as  already  made.  Tbe 
dedantions  are  of  no  more  force  than  If 
made  at  any  subseqaent  time,  except  as  their 
nearness  to  the  time  of  maldng  tbe  will 
makes  their  aK)Ilcatlon  to  It  more  vivid. 
Tbey  are  no  more  a  part  of  the  transaction 
of  making  tbe  will  than  If  made  the  next 
day,  or,  tor  that  matter,  tbe  next  year.  It 
seems  to  bave  been  error,  therefore,  to  char- 
acterise these  declarations,  made  a  short  time 
aftCT  the  completion  of  tbe  will,  as  a  part  of 
tbe  res  geetn. 
^  Many  dlstingnished  writers  bave  r^retted 
that  English  snd  American  Law  does  not  al- 
low the  statonents  of  deceasetl  persons  of 
good  credit  as  to  matten  within  their  knowl- 


edge, and  M  to  which  they  had  no  motive 
to  falsify,  to  be  given  in  evidence  to  estalK 
llsh  the  truth  of  the  thing  stated.  It  is  not 
believed,  however,  tbat  any  good  authority 
for  so  doing  can  be  cited  from  tbe  courts, 
and  certainly  nme  is  disclosed  by  the  able 
and  exhaustive  briefs  of  counsel  In  this  case. 
It  seems  clear,  therefore,  that  at  tbe  very 
utmost  tbese  declarations  of  the  testator  were 
only  admlssibie  for  the  purpose  of  disclosing 
the  state  of  his  mind  thus  shortly  after 
making  the  will;  that  Is,  tbey  could  be  used. 
If  there  independent  proof  of  coerdpn,  ) 
to  show  tbat  tlie  action  of  making  the  wUl 
was  influenced  by  sucn  coercion.  Tliey  are 
no  proof  of  such  coercion  Itself,  nor  of  tbe 
truth  of  the  statement  that  Uw  object  was  to 
ke^  peace  In  the  family.  Aa  befwe  stated, 
wltbont  these  declarations  there  is  absolutely 
no  proof  ct  coercion  ta  undue  influence^  All 
of  the  other  evidence  is  fully  as  compatible 
with  the  hypothesis  that  the  will  was  not 
desired  by  the  pn^Hment  but  was  reluctantly 
accepted  by  her  Instead  ot  tbe  Immediate  aa- 
ststance  to  bar  sons,  which  there  is  some  In- 
dication tliat  she  desired.  There  being  no  In- , 
dependent  evidence  of  undue  influence,  the 
admission  of  these  declarations  was  cttot. 
Tbe  peremptory  instruction  for  ttie  verdict 
asked  by  ^alntiff  should  have  been  f^&x. 

It  would  seem,  also,  that  the  learned  trial 
court '«red  in  permitting  the  contesting  sons 
and  daughten  to  testis  as  to  what  tbey  had 
received  from  their  father.  Section  829  of 
tbe  Code  provides  that  no  one  having  a  di- 
rect legal  interest  In  an  action  against  a  rep- 
resentative of  a  deceased  person  diall  testify 
to  any  transections  with  deceased  unless  bis 
evidence,  or  that  of  some  witness  as  to  such 
transactions,  has  been  introduced  by  tbe  op- 
posing party.  Tbe  evidence  was  admitted 
and  is  sought  to  be  justified  as  contradicting 
tbe  recital  in  the  will.  This  recital  waw  ap- 
parently deemed  by  the  learned  trial  court 
to  be  equivalent  to  evidence  of  the  deceased. 
It  does  not  seem  possible  to  so  regard  It.  Con- 
testants are  denying  tbis  Is  testator's  will, 
and  claiming  it  was  tiie  result  of  coercion. 
Until  it  shall  be  established  as  such  wUl.  It 
is  no  more  than  a  claim,  and  is  no  more 
proof  of  Its  redtals  than  is  fbe  petition  for 
Its  probate. 

Instruction  Ko.  12  asked  Iqr  the  content- 
ants,  and  given  by  the  court,  seems  somewhat 
too  broad,  and  liable  to  be  prejudicial,  es- 
pecially In  view  of  the  admission  of  testator's 
declarations.  It  la.  In  effect,  that,  if  tbe  tes- 
tator made  the  will  only  for  tbe  purpose  of 
keeping  peace  in  the  family,  the  verdict 
should  be  for  contestants.  This  can  hardly 
be  tbe  law.  Keeping  peace  In  one's  family 
can  scarcely  be  an  unlawful  or  ImmoTal  ob- 
ject There  would  seem  to  be  no  legal  ob- 
jection to  a  testator's  devising  his  property 
for  that  sole  purpose  if  be  deliberately  cun- 
dudes  ot  his  own  free  will  tp$,t  such  is  bis 
best  policy.  Of  coig^^eJi^  ^^0ffl|^ve 
been  coerced  Into  making  it  Tb^  peace 
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which  alone  it  Is  sought  to  restore  must  not 
have  been  broken  in  order  to  ffurce  the  mak* 
lug  of  SQch  a  will,  bat  the  peace  of  a  family 
Is  often  disturbed  over  other  matters  than 
wills.  The  right  to  freely  dispose  of  one's 
property  mast  include  the  right  to  do  so  in 
such  a  way  as  to  maintain  the  family  peace, 
and  even  the  making  of  that  one's  sole  ob* 
]ect.  In  tbla  case.  If  the  wife  was  Instating, 
as  was  her  right,  npon  present  bdp  being 
given  to  these  maturing  sons,  why  might  not 
the  father,  instead  of  yielding  to  her  wishes, 
make  this  will?  If  he  did  it  without  solicita- 
tion or  reQnest  from  her,  and  at  his  sugges- 
tion she  accepted  it  as  a  substitute  for  her 
real  vrlsh,  what, possible  objection  could  be 
urged  against  it?  Would  it  make  any  differ^ 
ence  that  hla  sole  motive  was  desire  to  es- 
cape from  the  Importunity  for  immediate  aa- 
alstance,  provided  that  such  importunity  had 
been  raised  with  no  such  object  In  view? 

It  Is  asked  that  this  court  reinstate  the 
probate  of  the  wlil  allowed  by  the  county 
court;  and  enter  final  Judgmoit  In  this  cause. 
This  request  Is  based  upon  section  594  of 
the  Code,  providing  for  such  Judgment  to  be 
rendered  here  as  the  trial  court  should  have 
rendered,  or  that  the  cause  be  remanded. 
Without  at  this  time  Indicating  what  power 
this  court  has  to  enter  a  Jadgm^t  "without  at 
least  a  formal  verdict  in  a  Jury  ease,  where 
there  has  been  no  waiver  of  a  Jury  trial.  It 
would  seem  that  Justice  requires  tliat  contest- 
ants, If  they  desire,  be  permitted  an  oppor- 
tunity to  present  their  evidence  In  accordance 
with  the  views  herein  expressed. 

It  is  therefore  recommended  that  the  Ju^- 
ment  of  the  district  court  be  reversed,  and  the 
came  remanded  for  further  proceedings. 

DAT  and  KIRKPATRICK,  GO.,  concur. 

Reversed  and  remanded. 


CHAPMAN  V.  WAGNBB  et  at 
(Supreme  Oonrt  of  Nebra^  July  10,  19010 
NOTBS-^ATinNT-TBNDBR— LACHB8. 

1.  A  series  of  notes  were  made  payable  at 
tile  otflce  of  Russell  &  Holmes,  who  were  pri- 
vate bankers.  The  amount  due  upon  the  notes 
was  paid  into  the  bank  as  they  matured,  bat 
the  rankers  did  not  have  possession  of  the 
notes,  field,  that  payment  to  the  bank  did  not 
discbarge  the  payor  in  the  absence  of  the  other 
circumstances  stated  In  the  opinion. 

2.  The  payment  of  a  note  at  its  matarity  at 
the  place  where  the  same  is  made  payable  is  a 
solHoient  tender  of  payment  to  stop  Interest. 

3.  Evidence  examined,  and  keltl  to  riu>w 
laches  on  the  part  of  the  plaintiff  of  such  a  char^ 
acter  as  to  defeat  his  claim. 

Oommlssloners'  Opinion.  Department  No. 
8.  Appeal  from  District  Court,  Johnson 
County;  Stull,  Judge, 

"Not  to  be  officially  reported." 

Actlim  by  Theodore  S.  Ohapman  against 
William  Wagner  and  others.  Judgment  for 
defendants,  and  plaintiff  appeals.  Afflnned. 


Charles  B.  Magoon  and  Ik  a  Cbapma 
aro^ant  S.  P.  Davidson,  for  appellee 

DUFFIE,  C.  In  1862,  Prentiss  D.  G 
sold  to  Nancy  E.  King  a  quarter  sectl 
land  in  Johnson  county,  Neb.,  and  exc 
a  written  contract  of  sale  therefor.  E 
terms  of  tills  contract  he  was  to  exec 
deed  for  the  land  when  one-half  the  co: 
price  was  paid,  and  take  back  a  moi 
securing  the  unpaid  portion  of  the 
chase  money.  This  contract  came  by  a 
ment  to  the  appellee  Wagner,  who,  upoi 
ment  of  one-halt  th^  contract  price  f( 
land,  demanded  a  deed,  and  tendered  a 
gage  back  for  the  deferred  payments, 
ney  refused  to  make  a  deed  to  the  ] 
ses,  whereupon  Wagner  commenced  an  i 
for  specific  performance,  and  obtained 
cree.  See  16  Neb.  202,  20  N.  W  222. 
the  decree  Wagner  withdrew  from  the 
of  Russell  &  Holmes,  where  the  nol 
Mrs.  King  given  for  the  purchase  pr 
the  land  were  made  payable,  and  whi 
bad  deposited  the  money  falling  due  oi 
notes,  the  sum  of  $290.  Thereupon  C 
filed  a  petition  asking  the  court  to  set 
the  decree  for  specific  performance  ■ 
dismiss  that  action.  The  district  con 
creed  that  Wagner  should  pay  to  the 
of  the  court  the  sum  of  ¥290  for  the  i 
dieney,  with  Interest  thereon  at  7  pei 
per  annum,  In  default  of  which  the  < 
for  specific  p^formance  should  be  aet 
On  appeal  to  this  court  the  decree  wai 
ifled  BO  as  to  require  Wagner  to  pay  li 
at  the  rate  provided  in  the  contract  o 
chase,  and  all  costs  of  Ixith  courts,  az 
sum  of  flOO  to  Obeney's  attwneya.  f 
Neb.  310,  50  N.  W.  13.  The  fact,  not  i 
In  argument,  that  Wagner  was  shortly 
this  adjudged  to  be  insane,  and  eonu 
to  the  hospital  for  the  Insane,  offers  i 
parent  excuse  for  bla  conduct  Than 
it  appears  from  the  evidence  In  tbe  i 
before  us,  Wagner  paid  the  remaining 
representing  the  unpaid  portion  of  Uu 
chase  price  of  the  land  to  the  bank  oi 
sell  Sc  Holmes,  where,  as  before  state 
notes  were  made  payable.  Cheney,  wl 
ed  In  IllInolB,  n^lected  to  forward  tbe 
to  the  bank,  and,  as  he  testifies,  neve 
knowledge  or  notice  until  after  the 
mencement  of  this  suit  that  the  mone 
upon  the  notes  liad  been  paid  by  Wag: 
the  bank.  July  25,  1895,  Cheney  comm 
this  action  to  foreclose  the  mortgage 
by  Wagner  to  secure  the  five  principal 
for  f  100  each,  representing  one-half  th< 
chase  price  of  the  land,  and  five  in 
uotes,  representing  the  interest  maturi 
tbe  principal  notes,  which  remained  v 
kt  the  date  he  commenced  his  action 
specific  performance.  Wagner  havli^  b^ 
Insane  in  tbe  meantime,  S.  P.  Davidau 
appointed  guardian  ad  litem,  and  filed  i 
swer,  which  lt(  14  not^ftessary  to  set  < 
lengtlg'W  tr^fffi^^  alleged  that 


Neb.) 


OHAPMAN  T.  WAQNBR. 


413 


Mil  A  Holmes,  at  wliose  office  tbe  notes  were 
made  payable,  were  tbe  agents  of  Cheney 
for  the  collection  of  the  notes;  that  payment 
of  the  amount  due  on  all  the  notes,  both 
principal  and  interest,  had  been  made  to  these 
agents,  and  tbe  debt  wholly  satlafled  and  dis- 
rharged.  The  district  court  entered  a  decree 
dismissing  the  plnlntlfrs  bill,  and  from  this 
decree  the  plaintiff  hag  appealed  to  this 
court.  Pending  the  appeal  the  appellant 
died,  and  the  action  has  been  revived  In  tbe 
name  of  Theodore  S.  Chapman,  his  executor. 

Prior  to  the  commencement  of  this  action, 
and  in  1892,  Bussell  &  Holmes,  to  vrhom 
Wagner  had  paid  the  money  falling  due  up- 
on  tbe  notes  secured  by  the  mortgage  sought 
to  be  foreclosed  in  this  suit,  became  Insolvent, 
and  tbe  money  paid  thereon  Is  lost  beyond 
recovery,  and  the  loss  must  be  borne  by  ei- 
ther Wagner  or  Cheney.  If  Rassell  &  Holmes 
were  the  agents  of  Cbeney,  the  payment  to 
them  by  Wagner  was  a  payment  which  would 
discharge  the  mortgage:  otherwise  the  notes 
and  mortgage  are  still  valid  and  subsisting 
claims,  unless  the  facts  hereafter  mentioned 
are  sufficient  to  except  this  case  from  the 
general  rule.  The  appellee  does  not  claim 
that,  because  tbe  notes  were  by  their  terms 
made  payable  at  tbe  office  of  Russell  & 
Holmes,  this  of  Itself  made  Russell  &  Holmes 
the  agent  of  the  payee  for  the  receipt  of  tbe 
money.  He  admits  that  the  law  Is  settled 
to  the  contrary.  He  relies  on  other  matters 
to  establish  the  right  of  Russell  &  Holmes 
to  receive  payments  of  the  notes  for  Cheney. 
Among  the  other  facts  shown  by  the  evi- 
dence, and  which  he  insists  establishes  such 
agency.  Is  the  showing  that  Oieney  furnished 
the  blanks  on  which  the  notes  were  made, 
that  the  notes  are  In  his  own  handwriting; 
that  the  notes  taken  as  the  consideration  for 
namerons  other  contracts  for  the  sale  of 
lands  made  by  Cbeney  to  other  parties  were 
aH  made  on  similar  blanks,  in  which  the 
office  of  Russell  ft  Holmes  was  designated 
as  the  place  of  payment.  It  was  also  shown 
that  Cbeney  kept  an  account  with  Russell  & 
Holmes,  that  they  made  large  collections  for 
him,  paid  taxes  on  bis  lands,  and  transacted 
other  business;  all  of  which,  taken  together, 
he  insists  is  sufficient  to  sustain  the  flndlng 
of  the  district  court  that  Russell  &  Holmes 
were  the  agents  of  C9ieney,  and  that  a  pay- 
ment to  them  was  a  good  payment  It  ts 
also  shown  that  Russell  &  Holmes,  after  full 
payment  of  the  notes  to  tiiem,  wrote  Che- 
ney that  the  money  was  in  their  possession, 
and  demanded  a  release  of  the  mortgage. 
Caieney  claims  that  be  never  rec^ved  this 
letter. 

Tbe  mie  appears  to  be  settled  beyond  con- 
troTexvy  that  designating  a  place  of  payment 
in  a  note  or  bill  is  simply  for  the  convenience 
of  patties.  In  a  somewhat  extended  exami- 
nation of  the  authorities  we  have  been  able 
to  find  but  one  case  holding  that  payment  of 
tbe  note  at  tbe  place  designated  was  a  dls- 
etaais*     the  pi^or,  when  the  nots  was  not 


deposited  at  the  appointed  place  of  collec- 
tion. The  Supreme  Court  of  Iowa  In  Lazier 
V.  Horan,  55  Iowa,  75,  7  N.  W.  407,  89  Am. 
Rep.  167,  held  that,  when  a  note  was  made 
payable  at  a  bank,  a  payment  made  to  the 
bank  on  tbe  day  when  the  note  matured 
was  a  good  payment,  and  discharged  the 
maker,  even  tbough  the  bank  failed,  and  tbe 
money  never  reached  the  hands  of  the  payee. 
It  Is  Intimated  In  tbe  opinion  that  this  rule 
will  be  applied  only  In  cases  where  a  bank 
la  designated  as  the  place  of  payment,  and 
In  subsequent  cases  the  same  court  has  held 
that  the  rule  will  not  be  applied  where  tbe 
office  of  a  party,  or  place  otiier  than  a  bank. 
Is  designated.  The  question  is  discussed  and 
determined  In  Cheney  v.  Llbby,  134  tJ.  S.  68, 
10  Sup.  Ct.  498,  33  L.  Ed.  818;  and  Adams 
T.  Hackensack  Improvement  Company,  44 
N.  J.  Law,  688,  43  Am.  Rep.  406,  contains  a 
very  full  review  of  tbe  cases  on  tbe  subject, 
all  agreeing  that  payment  made  at  tbe  place 
designated  does  not  discharge  the  maker, 
unless  the  note  Is  there  to  be  surrendered 
to  tbe  payor.  We  have  examined  with  care 
tbe  evidence  offered  to  show  a  general  agen- 
cy on  the  part  of  Russell  &  Holmes  to  act 
for  Cheney,  and  to  receive  payments  on  these 
notes  on  his  behalf.  With  a  desire,  we  con- 
fess, to  find  some  evidence  which  would 
sustain  the  finding  of  the  trial  court,  we 
have  read  and  re-read  the  evidence.  We  can 
find  nothing  which,  to  onr  mind,  will  up- 
hold a  flndlng  that  Ruissell  Sc  Holmes  were 
the  agents  of  Cheney,  except  In  special  cases, 
where  he  Instructed  them  to  act  for  blm  in 
the  payment  of  taxes,  etc.;  special  directions, 
apparently,  being  given  In  such  Instance. 
There  Is  no  evidence  to  show  that  they  had 
any  general  authority  to  transact  his  busi- 
ness, or  that  any  payments  made  to  themjon 
his  behalf  was  placed  to  his  credit  until  tbe 
particular  note  on  which  the  money  was  to 
be  paid  was  received  from  blm.  The  deposit 
slips  issued  to  Wagner  when  he  made  pay- 
ment show  that  Russell  Sc  Holmes  held  the 
money  on  his  account,  being  in  the  following 
form:  "Deposited  with  Russell  &  Holmes, 
Bankers,  Tecumseb,  Nebr.,  Oct.  22,  1885.  By 
Wm.  Wagner,  Currency  $130.00  for  Nancy 
B.  King,  notes  to  P.  D.  Cheney."  The  au- 
thorities are  agreed  where  the  maker  of  a 
note  made  payable  at  a  particular  place  has 
the  fund  at  such  place  ready  to  discharge  tbe 
note  at  Ite  maturity,  he  cannot  be  made  re- 
sponsible for  any  future  damages,  either  as 
costs  of  suit  or  Interest  for  delay.  Ward  v. 
Smith,  7  Wall.  447,  19  L.  Ed.  207;  Cheney  v. 
Llbby,  134  U.  S.  68,  10  Sup.  Ot.  498,  33  L. 
Ed.  818;  Davis  v.  Parker,  14  Allen,  94.  But 
the  only  effect  of  such  a  tender,  or  of  a  de- 
posit of  the  money.  Is  to  relieve  the  payor 
from  further  interest  or  costs. 

There  are  other  matters  in  evidence,  how- 
ever, whicb.  In  our  opinion,  support  the  de- 
cree of  the  district  court  The  evidence  Is 
undisputed  that  Russell  &  Holmes,  aftCjr  the 
full  amonnt  doe  TipoS)i^i«aA^ftgK^d^idw&en 
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paid  Into  their  bank  for  the  use  of  Cbeney, 
and  in  the  year  18S8,  wrote  him  to  that  ef- 
fect, and  demanded  a  release  of  the  mort- 
gage. Ab  before  stated,  Cbeney  claims  never 
to  have  received  this  letter,  but  tbe  fact  that 
it  was  Inclosed  to  him  in  an  envelope  on 
which  was  printed  a  direction  to  return  to 
the  bank  if  not  delivered,  tbe  fact  that  salt 
to  foreclose  was  delayed  ontll  Just  before 
the  running  of  tbe  statute  of  limitations, 
and  after  it  became  apiiarent  that  Russell 
&  Holmes  were  insolvent,  and  all  tbe  cir- 
cumstances surrounding  the  case  lead  us'  to 
believe  that  he  must  have  known  that  the 
money  was  there  subject  to  his  call.  He  had 
an  account  with  Russell  &  Holmes,  as  be 
himself  admits,  and  in  the  settlement  of  that 
account  it  Is  very  improbable  that  he  would 
neglect  to  ask  an  accounting  for  such  sums 
as  had  been  paid  into  the  bank  on  the  numer- 
ous notes  taken  by  him  from  Wagner  and 
other  parties,  and  made  payable  at  the  bank. 
If  bis  own  version  of  the  matter  is  strictly 
accurate,  It  displays  such  laches  on  bis  part 
as  requires  him,  In  our  opinion,  to  suffer  the 
loss,  rather  than  one  now  insane,  who  was 
not  only  ready  to  pay  at  tbe  time  and  place 
appointed,  but  who  actually  deposited  the 
money,  and  requested  bim  to  accept  it 

We  recommend  that  tbe  decree  of  tbe  dis- 
trict court  be  affirmed. 

ALBERT  and  AMEB,  OC.,  concur. 

Affirmed. 


REED  T.  BURG. 

(Supreme  Court  of  Nebraska.  Dec.  4,  1001.) 

CORPORATIONS-INSOLTBNOT— UABILITT  OF 
STOCKHOLDERS— BNFORGBHBNT. 
1.  In  thiR  state  an  action  at  law  cannot  be 
maintained  by  a  creditor  of  an  Insolvent  cor- 
poration aeainst  a  stockholder  in  such  corpora- 
tion for  his  unpaid  subscription.  Such  action 
cnn  only  be  mRtntained  by  a  bUI  In  equity  for 
the  benefit  of  all  the  cremtors  of  SDcb  corpora- 
tion and  against  all  the  Etockholden  thereof 
whose  sabscriptlons  are  onpaid. 

Commissioners*  Opinion.  Department  No. 
2.  E^ror  to  DlBtrict  Court,  Pawnee  County; 
Stull,  Judge. 

"Not  to  be  officially  reported." 

Action  by  Franklin  E.  Reed  against  Michael 
R.  Bui^.  Judgment  for  defendant,  and  [dain- 
tiff  brings  error.  AfRrmed. 

Story  &  Story  and  Paul  Merrill,  for  plain- 
tltr  in  error.  Lindsay  &  Raper,  tor  defendant 
in  error. 

OLDHAM,  C.  This  was  an  action  at  law 
Instituted  by  the  plaintiff  in  error  against 
the  defendant  In  error  In  the  district  court 
of  Pawnee  county.  Neb.,  for  the  purpose  of 
recoTerlng  from  the  defendant  tbe  amount  of 
hli  stock  and  his  unpaid  snbscriptions  for 
stock  In  the  Blaine  Gasoline  Engine  &  Thresb- 

V  1.  See  Corporations,  vol.  13,  Cent  Dig.  IS  1065, 
U«,  U06,  1111. 


er  Oxnpany,  a  Kansas  corporation.  The  pe- 
tition states  that  the  Blaine  Gasoline  Engine 
&  Thresher  Company,  a  Kansas  corporation, 
was  organized  In  November,  1895;  that  the 
defendant  Michael  R.  Burg  sub8crit}ed  for  and 
became  the  owner  of  five  shares  of  stock  la 
said  company  of  the  par  value  of  $100  each, 
that  he  paid  thereon  the  sum  of  $100,  and 
that  he  is  still  the  owner  of  the  said  five 
shares.  It  also  alleges  that  the  total  amount 
of  stock  in  said  company  was  $150,000.  It 
alleges  that  on  February  25,  1896,  plaintilT 
recovered  a  Judgment  against  the  Blaine  Gsb- 
oline  Engine  &  Thresher  Company  In  the 
court  of  common  pleas  in  Wyandotte  county, 
Kan.,  on  a  note  and  account  for  the  sum 
of  $8i3.1S,  with  Interest  and  costs,  In  a  caose 
then  pending  in  the  court  of  common  pleas 
of  Wyandotte  county,  Kan.,  wherein  the 
plaintiff.  Franklin  E.  Reed,  was  plaintiff  aod 
tbe  Blaine  Gasoline  Engine  ft  Thresher  Com- 
pany was  defendant.  A  certified  copy  of  this 
Judgment  Is  attached  to  the  pleading,  and 
made  a  part  thereof.  The  petition  further 
alleges  that  an  execution  was  returned  un- 
satisfied on  said  Judgment,  and  that  tbe  cor- 
poration has  no  property  or  assets  of  any 
kind  from  which  i^alntlff's  debt  can  be  satis- 
fled  except  tbe  several  amounts  remaining 
unpaid  from  the  stock  subscribed,  and  that 
tbe  directors  have  not  and  will  not  make 
an  assessment  on  the  unpaid  stock  for  the 
satisfaction  of  plaintlfTs  debt.  The  petition 
then  sets  out  the  provisions  of  section  32  of 
chapter  23  of  the  General  Statutes  of  Kan- 
sas of  1868,  as  fellows:  "If  any  execution 
shall  have  been  Issued  against  tbe  property 
or  effects  of  a  corporation,  except  a  railway 
or  a  religious  or  charitable  corporation,  and 
there  can  not  be  found  any  property  where- 
on to  levy  such  execution,  then  executimi  may 
be  issued  against  any  of  tbe  stockholders, 
to  an  extent  equal  in  amount  to  the  amount 
of  stock  by  blra  or  her  owned,  together  with 
any  amount  unpaid  thereon;  but  no  execn- 
tlon  shall  Issue  against  any  stockholder,  ex* 
cept  upon  an  order  of  the  court  to  which  the 
action,  suit  or  other  proceeding  shall  have 
been  brought  or  instituted,  made  upon  mo- 
tion In  open  court,  after  reasonable  notice 
In  writing  to  the  person  or  persons  sought 
to  be  charged;  and,  upon  such  motion,  such 
court  may  order  execution  to  Issue  according- 
ly; or  the  plaintiff  in  the  execution  may  pro- 
ceed by  action  to  charge  the  stockholders 
with  the  amount  of  bis  Judgment." 

To  this  petition  defendant  filed  a  demurrer 
for  the  following  reasons,  to  wit:  "First 
This  court  has  no  Jurisdiction  over  the  sub- 
ject of  the  plaintiff's  alleged  cause  of  ac- 
tion, for  the  statutory  liability  of  stockhold- 
ers in  a  foreign  corporation  cannot  be  en- 
forced except  at  the  domicile  of  the  corpora- 
tion, when  the  law  of  the  domicile  provides 
tbe  remedy.  Second.  There  Is  a  defect  ol 
parties  def  endnnt.  In  that  all  the  stockholders 
of  the  Blaine  Gasoline  ft  Thresl}ins,  Company 
I  are  not  made  diCOxdaaUk-^^^^i^l;^  petl- 
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Hon  does  not  state  facta  saffldent  to  state  a 
turn  of  aeUMi  against  this  defeudaot"  Thia 
demnmr  was  sustained  by  tlie  court  below, 
ind,  plaintiff  refusing  to  further  plead,  bis 
petition  was  dismissed,  and  he  now  brings 
ant  to  tbia  court 

Id  examining  this  petition  we  are  confront- 
ed with  the  proposition  that  there  Is  no  al- 
legation or  attempted  allegation  of  the  Jn- 
rlsdictlon  of  the  "court  of  common  pleas  of 
Wyandotte  county,  Kansas,"  either  over  the 
person  of  the  defendant  or  the  subject-mat- 
ter of  the  action  on  which  Its  alleged  Judg- 
ment was  rendered.  The  transcript  of  Judg- 
ment attached  to  the  petition  does  not  pre- 
tend  to  recite  any  service  on  or  appearance 
of  the  defendant;  and,  if  this  lack  of  alle- 
gation of  jnrisdlctlou  of  either  the  subject- 
matter  or  the  parties  to  the  Judgment  Is 
npbeld«  It  can  only  be  done  by  this  court 
taking  Judicial  notice  of  the  general  Juris- 
diction of  the  court  of  common  pleas  of 
Wyandotte  county,  Kan.,  and  supplying  the 
want  of  allegations  in  plalntlfr*s  petition  by 
a  presnmption  of  the  r^larlty  of  the  Judg- 
ment of  tliat  court  The  question,  then,  Is, 
Is  the  court  of  conmipn  pleas  of  Wyandotte 
connty,  Kan.,  a  court  of  whose  general  Juris- 
diction we  should  take  Judicial  notice?  This 
qoestlon  should  be  examined  1^  the  light  of 
the  decisions  of  onr  own  courts  as  well  as 
tbe  decisions  of  the  neighboring  states  and 
tbe  opinions  of  text-writers.  Tbe  question 
was  before  this  court  in  tbe  case  of  Tessier 
T.  Bnglehart  A  Oo.,  18  Neb.  167,  24  N.  W. 
734.  There  the  question  was  raised  by  the 
answer  of  the  defendant,  who  pleaded  as 
one  of  bis  defenses  a  Judgment  of  the  supe- 
rior court  of  Cook  county.  111.,  without  al- 
leging the  Jnrlsdictlon  of  that  court.  Cobb, 
C.  J.,  In  rendering  the  opinion,  said:  "This 
defense  was  demurrable  In  not  alleging  either 
that  the  superior  court  of  Cook  county,  nil- 
DOls,  la  a  court  of  g«ieral  Jurisdiction,  or 
Oat  It  bad  jurisdiction  of  the  subject-matter 
of  said  judgment  or  of  tbe  person  of  said 
detfendaut.  Said  court,  being  a  foreign  trl- 
bnnal.  In  the  sense  of  the  law  and  tbe  au- 
thorities, such  auction  was  necessary,  and 
Its  absence  could  be  taken  advantage  of  ei- 
ther Iff  demurrer  or  by  objectlMi  to  the  In- 
trodocHon  of  testimony  under  that  paragraph 
of  the  answer,  and  perhaps  In  other  waya" 
Tbe  qnestlon  was  again  before  this  court 
In  Specklemeyer  t.  Dalley,  28  Neb.  101,  36 
N.  W.  356,  8  Am.  St.  Rep.  119.  In  this  case 
tlie  Judgment  pleaded  was  of  tbe  circuit  court 
of  Boone  county,  Ind.,  and  no  jnrlsdictlon 
was  alleged.  Beese,  C.  J.,  in  the  opinion,  re- 
ferring to  Tessier  t.  Bnglebart,  supra,  says: 
"We  bare  no  doubt  of  the  correctness  of 
that  decision,  but  do  not  deem  It  authority 
In  tbls  case.  There  Is  nothing  in  the  title  of 
tbe  court  referred  to  which  by  its  terms 
wonid  indicate  tliat  It  Is  a  court  of  general 
Jurisdiction,  and  therefore  it  was  necessary 
that  tbe  facts  conferring  such  Jurisdiction 
■boold  be  i>leaded.  Bat  In  tlie  case  at  bar 


tiie  allegatl<m  that  tbe  judgment  was  ren* 
dered  by  the  Boone  county  drcolt  court,  In 
tbe  state  of  Indiana,  was  a  suffldent  allega- 
tion that  the  court  rendering  the  Judgment 
was  a  court  of  general  jurisdiction."  The 
opinion  In  this  case  is  grounded  on  the  au- 
thority of  Jarris  v.  Boblnscn.  21  Wis.  523, 
94  Am.  Dec.  600,  which  says  that,  where  the 
title  "clearly  indicates  a  court  of  general  ju- 
risdiction, it  must  be  so  understood";  and 
also  on  the  authority  of  ShotwcU  v.  Harnson, 
22  Mich]  410,  and  Butcher  t.  Bank,  2  Kan. 
70,  88  Am.  Dec.  446.  In  each  of  these  latter 
cases  tbe  doctrine  of  recognition  was  founded 
on  the  fact  that  the  courts  recognized  bad 
general  jurisdiction  conferred  upon  them  by 
the  Constitutions  of  thetr  eeyeral  states,  and 
that  we  should  take  Judicial  notice  of  Uie 
Constitution  of  a  sister  state.  Black  on  Judg- 
ments. Tol.  11,  I  875,  says:  ''And  It  Is  fur- 
ther to  be  obaerTed  that.  If  tbe  court  render- 
ing the  Judgment  was  one  of  limited  inferior 
or  statutory  Jurisdiction,  or  If  the  proceedings 
were  In  derogation  of  the  common  law,  Jn- 
risdlction  win  not  be  presumed,  but  must  be 
afflrmatlTely  shown  by  tbe  face  of  the  rec- 
ord, or  fully  and  distinctly  pleaded  and  pror- 
ed."  In  the  case  at  bar  it  Is  conceded  that 
the  court  of  common  pleas  of  Wyandotte 
county,  Kan.,  is  a  court  constituted  by  legis- 
lative enactment,  and  is  not  a  court  whoso 
general  Jurisdiction  is  conferred  by  the  Con- 
stitution of  the  state  of  Kansas.  In  Com- 
monwealth T.  Blood,  97  Masa  538,  tbe  Su- 
preme Court  of  that  state  refused  to  recog- 
nize a  decree  of  divorce  granted  by  tbe  dis- 
trict court  of  the  Fourth  Judicial  District 
of  California  In  tbe  absence  of  an  all^iatlon 
sfaovring  that  that  court  had  jurisdiction  over 
the  subject  of  dlvorec,  saying:  "Its  juris- 
diction over  tbe  subject  of  divorce  Is  a  special 
authority  not  recognized  by  the  common  law. 
and  its  proceedings  In  relation  to  it  stand 
on  tbe  same  footing  with  those  of  courts  of 
limited  and  Inferior  Jurisdiction."  Of  Simi- 
lar Import  have  been  the  holdings  In  Gay  v. 
Lloyd,  1  G.  Greene,  78,  48  Am.  Dec.  499; 
Gums  T.  Howell,  27  Ala.  663,  62  Am.  Dec. 
785;  Pelton  v.  Planter,  13  Ohio.  209,  42  Am. 
Dec.  197. 

While  It  Is  true  that  most  of  tbe  states 
take  Judicial  notice  of  tbe  Constitutions  of 
sister  states,  and  because  of  this  fact  take 
notice  of  the  general  Jurisdiction  conferred 
by  the  Constitution B  on  tbe  courts  of  the 
several  states,  yet  It  Is  also  true  that  the 
courts  of  one  state  will  not  take  Judicial  no- 
tice of  the  statutes  of  another  state;  and 
It  therefore  follows  that,  when  a  Judgment 
of  a  court  of  a  foreign  state  Is  alleged  npon, 
and  such  court  is  one  which  has  no  general 
Jurisdiction  conferred  upon  it  by  the  Consti- 
tution of  such  state,  Its  Jurisdiction  ^ould  be 
specifically  alleged. 

It  follows,  from  the  above  course  of  rea- 
soning, that  the  petition  In  tbe  case  at  bar 
falls  within  tbe  rule  announced  liv^EeasIflbv. 
Englehnt.  anpra,  an^' W '#ft^ty^%p 
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In  Speeklemeyer  t,  Dstley,  snpra,  and  tt  la 
fiitBllr  def  ecdre,  nnleaa  It  atatea  a  good  canae 
of  Bctl(m  under  our  own  lawa.  Tlila  action 
could  not  be  maintained  nnder  the  lawa  oi 
the  atate  of  Nebraaka,  becanae  1^  a  well- 
defined  line  of  decialona  tbla  court  baa  held 
that  the  unpaid  aubacrlptlona  of  atockboldei^ 
of  an  inaolvent  corporation  la  a  truat  fund 
for  the  benefit  of  aU  the  creditors  of  the  cor- 
poration, and  tbat  one  creditor  cannot  main- 
tain an  action  at  law  againat  a  atockholdar 
in  an  InaolTent  corporation  for  hla  unpaid 
aubacriptlon,  but  that  such  action  can  only 
be  maintained  by  a  bill  In  equity  tor  the  ben- 
efit  of  all  the  OKdltora  of  the  corporation  ana 
againat  all  the  atockholdera  of  such  Inaolvnit 
corporation  whose  aubscriptionB  are  unpaid. 
Farmera  t.  Funk,  40  Neb.  8S3,  68  N.  W. 
S20;  German  National  Bank  t.  Farmera,  M 
Neb.  698,  74  N.  W.  1086;  Van  Pelt  r.  Gard- 
ner, 64  Neb.  701,  76  N.  W.  874;  Hastinga  t. 
Bamd,  56  Neb.  98.  76  N.  W.  40;  Pickering 
T.  Hastings,  66  Neb.  201,  76  N.  W.  587. 

It  is  therefore  reconunended  that  the  Jodg- 
ment  of  the  district  court  be  afBrmed. 

POUND  and  BEDGWIOK,  CO.,  concnr. 

Afllrmed. 


FBBMONT  PACKAGE  HFG.  CO.  ▼. 
STOBEt;  et  aL 

(Supreme  Court  of  Nebraska.  Jan.  8,  1002.) 

0ORPOBATI0N8— INSOLVBNCT— SUIT  AGAINST 
STOCKHOLDBRS— PARTIES. 
1.  When  a  bill  in  equity  is  filed  by  the  cred- 
itors at  an  Insolvent  corporation  for  the  purpose 
of  subjectiiig  the  unpaid  snbscriptlons  to  the 
capital  stock  of  such  corporation  to  the  pay- 
ment of  the  corporate  debts,  it  is  necessary  that 
each  one  of  the  delinquent  subscribers  to  such 
capital  stock  be  made  a  party  defendant;  and 
unless  all  are  made  parties  defendant,  or  some 
good  and  sufficient  reason  appears  upon  the 
face  of  the  petition,  such  as  death,  insolvenf^, 
or  Inabiii^  to  reach  with  the  process  of  the 
court  the  deUnqnent  snbscriba-s  not  Joined  as 
defendants,  the  petition  Is  bad  becauas  of  a  noa- 
joinder  of  partiea  driendant. 

GommlBSioner^  Opinion.  Department  Now 
2.  Appeal  fnmi  Dlatrlct  Cour^  Madlaon 
Coun^;  Boblnson,  Judge. 

"Not  to  be  ofildally  reported.'* 

Bill  by  the  Fremont  Package  Manufiictur- 
iog  Company  againat  P.  C.  Storey  and  ofh- 
era.  Judgment  tor  plaintiff,  and  N.  A.  Bain- 
bolt,  defendant  appeals.  Beveraed. 

Powers  &  Hays,  for  appellant.  F.  P.  Wig- 
ton,  Geo.  L.  Whitbam,  and  Barnes  &  Tyler, 
for  appellee. 

OLDHAM,  a  This  was  a  suit  by  bill  lu 
equity  Instituted  by  the  Fremont  Package 
Manufacturing  Company  to  recover  from  the 
defendants,  P.  0.  Storey,  H.  W.  Brooks,  O. 
B.  Burrows,  N.  A.  Ralnbolt,  and  D.  Rees, 
the  amount  of  their  unpaid  subscriptions  to 
file  capital  stock  of  the  Norfolk  Creamery  Jk 
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Gommlaalon  Company.  The  aubatant 
legatlfflia  of  the  petition  are  that  the 
was  instituted  In  behalf  of  the  plaint 
all  creditors  of  the  Norfolk  Creamery  i 
miaaitm  Company;  that  the  aald  co 
was  a  corporation  duly  organised  mu 
lawa  of  the  state  of  Nelvaaka.  Tbe  ] 
then  alleges  that  the  piainHff  procorei 
ment  againat  the  Norfolk  Oeamery  i 
mission  Company  before  a  Jnatioe 
peace,  and  that  execution  was  returr 
satisaed  on  said  Jndgmwt;  ttiat  the  c 
tlon  Is  Insolvent,  and  haa  ceased  to  d 
nos  as  a.  corporation.  It  abo  aeta  < 
fact  that  the  defendants  were  snbacrl 
the  capital  atodk  of  the  corporation,  ai 
no  part  fit  thdr  stock  haa  beat  paj 
praya  Judgment  against  eadi  of  tbe  < 
nnta  tcx  the  amount  of  his  unpaid  n 
tlon.  The  Creamery  Package  Mamifa 
Company,  a  corpcmtlon,  and  the  ] 
State  Bank,  filed  Intwrenliv  petltkH 
ting  up  Bubstantlally  the  aame  facts  a 
alleged  the  idalntlfl,  and  asked  for 
relief.  A  demurrer  was  filed  to  the 
tlons,  alleghig  mi«j(4nder  of  both  partle 
tiff  and  parties  defendant,  and  that  t 
tton  ftilled  to  state  any  cause  of  action 
the  answering  dtfendanta.  The  fi( 
was  orermled,  and  defmdants  Balnb 
Burrovra  each  filed  aerate- answen 
Ing,  among  other  things,  the  miajoij 
parties  plalntlfl  and  parties  defendai 
fendant  Burrows  also  filed  an  amen 
Rwer,  by  leave  of  courts  b^ttre  fbe 
the  cause,  and  spedally  beaded  the  Ci 
the  Judgment  of  tbe  plaintiff  and  tih 
Tester  Creamery  Package  Blanob 
Company  had  each  become  dormant 
son  of  the  fact  that  no  e^mmtioD  hi 
issued  on  titbw  of  said  Judgments  f< 
than  fire  years  betore  tbe  filing 
amended  answer,  and  that  said  Jni 
had  not  been  revired.  nalntlff  am 
venera  filed  replies  in  the  nature  of 
eral  denial  to  tbe  allegatlona  of  defc 
answer.  Judgment  wu  rendered  li 
of  the  plaintiff  and  each  of  the  Inte 
against  defendant  Balnbidt  for  the 
12,000,  the  amount  found  by  the  con 
due  fn»n  him  on  his  unpaid  subscript! 
also  Judgment  was  rendered  for  $S00  j 
of  the  same  parties  against  detonda 
rows,  the  amount  found  by  the  com 
due  from  him  oa  his  unpaid  snboc 
There  was  a  finding  In  favor  at  de 
Rees  on  his  answer  denying  that  he  li 
scribed  for  any  stock  in  the  coiporafi 
there  appears  to  have  beat  no  finding 
kind  with  reference  to  defendanta  Sto 
Brooke.  From  thla  Judgment  <tf  tbe 
court  defendanta  Ralnbolt  and  Burrof 
prosecuted  an  appeal  to  this  court 

This  court  has  held,  by  a  well-defli 
of  dedsionB,  tiiat  an  action  of  this 
can  only  be  maintained  when  prosen 
tbe  benefit  of  a|I  tile  cndltors  of  an  li 


WlB.) 


LOWE  T.  STATE. 


417 


such  InaolTent  ^ri>oratlon  whose  suliBcrlp- 
tions  are  unpaid.  Farmers  r.  Funk,  49  Neb. 
353,  68  N.  W.  620;  German  Nat.  Bank  v. 
Farmers,  54  Neb.  598,  74  N.  W.  1086;  Van 
Pelt  V.  Gardner.  54  Neb.  701,  75  N.  W.  874; 
Hastings  v.  Barnd,  55  Neb.  93,  75  N.  W.  49; 
Pickering  v.  HastiDga.  56  Neb.  201,  76  N.  W. 
5S7.  The  orderly  and  proper  method  of  pro- 
cedure in  an  action  ot  this  nature  is  by  a  suit 
iDstltnted  by  a  receiver  of  the  insolvent  cor- 
poration for  the  benefit  of  all  the  creditors 
and  against  all  the  delingueut  stockholders. 
While  this  court  has  intimated  that  the  ac- 
tion may  be  brought  either  by  a  receiver  or 
by  a  creditor  for  the  benefit  of  himself  and 
all  the  creditors,  we  think  the  practice  of 
first  procuring  the  appointment  of  a  receiver 
before  the  action  Is  brought  much  preferable, 
as  it  at  once  sets  at  rest  all  question  as  to 
the  proper  Joinder  of  parties  plaintiff  in  the 
cause  of  action. 

In  the  case  at  bar  It  is  objected  to  the 
petition  that  there  is  no  allegation  that  there 
are  any  other  creditors  than  the  plaintiff,  al- 
though the  petition  purports  to  be  filed  on 
behalf  of  plaintiff  and  all  other  creditors  of 
the  Insolvent  corporation.   Without  express- 
In;;  an  opinion  as  to  the  sufficiency  of  this  i 
objection,  we  think  It  would  have  been  well 
for  the  pleader  to  have  made  some  aliega-  ! 
tion  that  would  have  disclosed  to  the  court  ] 
what,  if  any,  knowledge  it  bad  as  to  the  ex- 
istence  of  the  claims  of  other  rreditors 
against  this  corporatioa. 

A  more  serious  question  is  presented  as  to 
the  sufficleocy  of  the  petition  by  the  objection 
raised  by  demurrer,  and  saved  In  the  answer, 
as  to  the  misjoinder  of  parties  defendant. 
There  Is  no  allegation  In  the  petition  that  the 
defendants  sued  were  all  the  stockholders  of 
the  insolvent  corporation  whose  subscriptions 
were  unpaid;  and  when  plaintiff  and  inter- 
veners, for  the  purpose  of  sustaining  the  al- 
l^tlons  in  the  petition,  introduced  the  stock 
BUbscriptlon  of  the  insolvent  corporation,  It 
disclosed  the  names  of  three  of  the  sub- 
scribers for  this  stock  whose  subscriptions 
appear  as  unpaid  In  the  same  manner  as  that 
of  the  defendants  who  were  sued.  No  rea- 
son is  attempted  to  be  assigned  in  plalntifTs 
petition  for  the  failure  to  Join  these  parties 
as  defendants  in  this  cause  of  action.  Un- 
der the  rule  established  In  this  state  this  ac- 
tion mast  be  brought  against  all  the  delin- 
qaent  stock  subscribers,  and,  If  all  are  not 
made  imrties  defendant,  a  good  and  snfi^dent 
reason  should  be  set  forth  In  the  petition  for 
not  doing  so,  to  warrant  a  recovery  against 
any.  The  rule  established  in  this  state  Is 
supported  by  strong  authority  In  the  decisions 
of  other  states,  and,  commenting  updn  this 
rule,  the  Supreme  Court  of  Michigan,  In  Dun- 
fton  V.  Hoptonlc  Co.,  83  Mich.  884.  47  N.  W. 
322.  says:  "This  seems  to  be  the  rule  as 
established  by  the  great  weight  of  authority, 
and  I  think  la  the  Just,  reasonable,  and  eq- 
uitable one.  Any  other  rule  would  permit 
the  creditor  of  the  coTpcn«tion  to  sdect  one 
96  N.W.— 27 


or  only  a  few  of  the  stockholders  within  the 
jurisdiction  and  compel  payment  by  them  of 
all  debts  of  the  corporation,  at  least  up  to 
the  unpaid  balance  of  their  subscription,  and 
such  subscribing  stockholder?,  in  order  to' 
compel  the  others  to  contribute,  would  bo 
remitted  again  to  the  court,  thus  leading  to 
a  multiplicity  of  suits."  To  the  same  effect 
is  the  holding  in  Alder  v.  Manufacturing  Co., 
13  Wis.  57;  Clarke  v.  Cold  Springs  Opera- 
House  Co.  (Minn.)  59  N.  W.  632;  Thompson 
on  Corporations,  S  3493. 

We  think  there  is  no  escaping  the  conclu- 
sion that,  when  a  bill  In  equity  is  filed  by  the 
creditors  of  an  Insolvent  corporation  for  the 
purpose  of  subjecting  the  unpaid  subscrip- 
tion to  the  capital  stock  of  such  corporations 
to  the  payment  of  the  corporate  debts,  It  Is 
necessary  that  each  one  of  the  delinquent 
subscribers  to  such  capital  stock  be  made 
a  party  defendant;  and  unless  all  are  made 
parties  defendant,  or  some  good  and  sufficient 
reason  appears  on  the  face  of  the  petition, 
such  as  death,  insolvency,  or  Inability  to 
reach  with  the  process  of  the  court  the  de- 
linquent subscribers  not  Joined  as  defendants, 
the  petition  is  bad,  and  because  of  a  mis- 
Joinder  of  parties  defendant.  As  this  will 
dispose  of  the  case,  the  objection  urged 
against  two  of  the  Judgments  alleged  on  by 
plaintiff  and  one  of  the  interveners,  that  the 
Judgments  had  become  dormant  during  the 
pendency  of  the  -suit  and  before  trial,  need 
not  now  be  determined. 

It  Is  therefore  recommended  that  the  judg- 
ment of  the  district  court  be  reversed,  and 
that  the  petition  of  the  plaintiff,  the  Fre- 
mont Package  Manufacturing  Company,  and 
the  Intervening  petitions  of  the  Creamery 
Package  Manufacturing  Company  and  th-^ 
Norfolk  State  Bank,  be  dlsmleaed. 

POUND  and  SEDGWICK,  OC..  concur. 

Reversed,  with  directions. 


LOWE  T.  STATE. 
(Supreme  Court  of  Wisconsin.  Sept  8,  1903.) 

ASSAULT  WITH  INTENT  TO  KILD-CONTINU- 
ANCB  —  JURISDICTION  —  IiAW  —  OBJECTIONS 
—WAIVER  —  WITNESSES  —  CROSS- EX  AH  I  NA- 
TION—BVIDBNCE  —  EXPERTS  —  INSANITY  — 
PHYSICIANS— QUALIFICATIONS  —  HYPOTHET- 
ICAL QUESTIONS— INSTRUCTIONS  —  INTENT— 
REFUSAL— PRESUMPTIONS. 

1.  Where,  after  a  Jury  impaneled  to  ti^  a 
plea  of  iusaai^  in  a  prosecution  for  assaalt 
with  intent  to  kill  had  disagreed,  the  court  re- 
quired that  the  trial  on  defendant's  pleas  of 
insanity  and  not  guilty  should  proceed,  where- 
upon un  order  was  entered,  with  defendant's 
consent,  continuing  the  ease  until  the  next  term 
of  court,  ?iich  continaaoce  did  not  devest  the 
court  of  jurisdiction  of  the  prosecution. 

2.  Where  defendant  was  charged  in  the  in- 
formation with  an  assault  on  h.  with  a  loaded 
revolver  and  razor,  "with  intent  then  and  there, 
feloniou!il.v,  and  of  bis  malice  aforethought, 
to  kill  and  marder"  the  said  L./a  yeiidictd'/We. 
the  inry  Impaneled  to  tl^ifefi^&AMt^^gAlwe- 
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entitled  action,  find  defendant  gallty.**  was  not 

defective. 

3.  Where,  on  a  proiecntion  for  asMolt  with 
intent  to  kill  defendant's  wife,  a  witnesa  had 

testified  on  cross-examination  tliat  she  might 
have  said  on  the  former  trial  that  on  the  morn- 
ing of  the  assault  defendant  looked  considera- 
bly paler  than  naual,  that  he  had  one  of  hia 
fnimy  jealona  apelis,  and  that  she  tiiought  he 
was  jealous,  etc.,  the  exclusion  of  a  farther 
queatiou  as  to  whether  she  had  not  stated  that 
he  had  jealous  spells  about  every  two  weeks, 
on  the  ground  that  it  was  improper  on  such 
crosa-examination  to  go  generally  into  defend- 
nut's  life  in  support  of  hia  piea  of  insanity, 
was  not  prejudicial  error. 

4.  Whene,  in  a  prosecution  for  assault  with 
int«it  to  kill,  B.,  a  witness  for  the  state,  testi- 
fied that  he  saw  defendant  buying  a  revolver 
and  a  box  of  cartridges  at  a  hardware  store 
prior  to  the  commisRion  of  the  offense,  and  that 
on  such  occasion  defendant  stated  to  witness 
that  he  "was  having  a  hell  of  a  time  with  the 
old  woman,"  that  ne  had  "drawn  the  wood 
away  from  the  house,  and  she  could  freeze  to 
death,"  etc.,  and  that  defendant  did  not  appear 
to  have  been  drinking  at  the  time,  it  was  error 
for  the  court  to  exclude  a  question  asked  of 
another  witness,  to  whom  B.  related  such  con- 
versation, as  to  whether  B.  did  not  state  at 
the  time  that  he  believed  that  defendant  was 
insane,  for  the  purpose  of  laying  a  foundation 
of  B.'8  contradiction. 

5.  Where,  in  a  prosecution  for  assault  with 
intent  to  kill,  a  medical  expert,  in  answer  to  a 
hypothetical  qnestion,  testified  that  in  his  judg- 
ment accused  was  insane  at  the  time  of  the 
shooting,  it  was  error  for  the  court  to  ask  the 
witness  as  to  his  opinion  of  the  sanity  of  the 
*'3U0  men  who  burned  a  negro  at  the  stake  In 
Colorado ;  stood  there,  and  lighted  the  fire ; 
and  stood  by  when  he  was  Ijegging  to  be  shot; 
waited  around,  and  watched  the  fiames  lick  up 
his  body." 

6.  An  Irrelevant  question  asked  of  a  witness 
by  the  court  in  a  criminal  prosecution  cannot 
be  reviewed  on  an  api>eal,  in  the  absence  of 
objections  and  an  exception. 

7.  Where  a  witness  was  a  graduate  of  a  reg- 
ular medical  college,  with  a  Ticenee  to  practice 
medicine  from  the  state  board,  had  practiced 
18  months,  and  had  an  opportunity  to  see  and 
stndy  insanity  patients  during  his  medical 
conrse,  aqd  during  his  practice  had  treated  four 
such  cases,  he  was  competent  to  testify  as  an 
expert  on  innanity  in  a  criminal  case. 

8.  Itev.  St.  18!)8,  S  585,  providing  the  qual- 
ifications of  a  physician  as  a  condition  to  his 
appointment  as  an  examiner  in  lanacy,  does 
not  apply  to  physicians  as  expert  witnesses; 
and  hence  the  fact  that  a  physician  had  not 
practiced  hia  profession  for  a  sufficient  length 
of  time  to  entitle  him  to  be  appointed  an  ex- 
aminer, under  such  statnte,  did  not  disqualify 
him  from  testifying  ss  a  witness  as  an  expert 
on  insanity. 

9.  W'here.  in  a  prosecution  for  assault  with 
intent  to  kill  defendant's  third  wife,  there  was 
no  evidence  that  for  a  period  of  12  months  im- 
mediately preceding  his  second  marriage  de- 
fendant kept  company  with  the  woman  who 
afterwards  became  his  second  wife,  at  which 
time  be  had  a  wife  living,  and  she  a  husband 
living,  neither  being  divorced,  a  hypotbetical 
question  asked  of  a  medical  expert,  assuming 
such  facts,  and  asking  whether  or  not  that 
would  strengthen  his  opinion  as  to  defendant's 
sanity,  was  improperly  allowed. 

10.  Where,  in  a  prosecution  for  aasanlt  with 
intent  to  kill,  defendant  pleaded  insanity,  non- 
expert witnesses,  who  were  acquainted  and  had 
dealt  with  accused,  and  seen  him  at  bis  shop  at 
various  times,  were  entitled  to  give  their  opin- 
ion as  to  his  sanity, 

T  10.  See  Criminal  l4iw,  tiA.  14,  Gent  Die.  1  IHB; 
VrUtmot,  vol.  10^  Cent  Dig.  |  tttt.  ■ 


11.  In  a  prosecution  for  agsult  with  ii 
kill,  an  instmction  that  U  the  Jury  I 
beyond  a  reasonable  doubt  that  defends 
his  wife,  and  cut  h«  throat,  as  charg 
natural  consequence  of  such  acts  wo 
the  wife's  death,  and  that  defendant 
sound  mind  at  toe  time,  then  the  prest 
of  law  was  that  defendant  committed  s 
sanlt  with  intent  to  kill  his  wife,  sod 
assault,  under  such  circumstances,  wa 
with  a  premeditated  design  to  effect  tbt 
death,  the  defendant,  hang  sane  at  tfa 
was  guilty,  was  not  erroneous,  as  chargi 
defendant's  intent  arose  as  a  presume 
Isw;  since  the  Instruction  required  in  c 
convict,  that  the  jury  "find"  that  the  ac 
Uoned  w«e  done  with  premeditated  df 
effect  the  wife's  death,  and  that  the 
and  probable  consequence  of  such  act  i 
death  of  the  wife. 

12.  An  instruction  that  insanity  meat 
a  perverted  and  deranged  condition  of 
and  moral  faculties  as  to  render  a  pei 
capable  of  distinguishing  between  rig 
wrong,  or  not  conscious  at  the  time 
nature  of  the  act  which  he  is  committii 
where,  though  conscious  and  able  to  disi 
between  right  and  wrong,  yet  his  will  h 
otherwise  than  voluntarily  destroyed,  so  1 
actions  are  not  subject  to  it,  but  are 
his  control,  was  proper. 

13.  Where  the  facta  relating  to  Insanit 
suit  to  set  aside  a  will,  and  uioee  on  a  t 
assault  with  intent  to  kill,  in  which  insar 
alleged  as  a  defense,  were  clearly  distinga 
extracts  from  the  opinion  of  the  Supremi 
in  the  will  case  regarding  insanity,  whi* 
liable  to  mislead  the  jury,  should  not  ha 
read  as  a  part  of  the  charge. 

14.  It  was  not  error  for  the  court  to  re 
give  requested  instroctions  in  a  ctimin 
which  were  snbstantialbr  covered  by  the 

Error  to  Onniit  Oourt,  Clark  C 
James  O'Neill,  Judge. 

Jamea  Lowe  was  convicted  of  aasan 
Intent  to  kill,  and  he  brings  error.  Re 

The  plaintiff  lu  error  was  charged  wi 
ing  on  June  12, 1899,  made  an  assault  n] 
wife,  Amanda  Lowe,  while  armed  witi 
Tolver  and  razor,  with  the  intent  to  k 
murder  her.  To  such  information  he 
ed  a  plea  of  not  guilty,  and  with  sue 
he  also  made  and  filed  a  special  plea,  a 
his  insanity  at  the  time  of  the  alleg 
fense.  The  special  plea  was  tried  A] 
1900,  and  the  jury  were  unable  to 
upon  a  verdict,  and  were  thereupon  d 
ged  from  further  consideration  of  tht 
Thereupon,  and  on  April  25,  1900,  tbi 
made  an  order  (entered  in  the  clerk' 
utee)  forthwith  ordering  the  trial  to  i 
upon  both  pleas— that  of  not  guilty,  ai 
the  special  plea— but  nothing  was  do 
til  April  27,  1900,  when,  with  the  c 
and  concurrence  of  the  accused  and 
torney,  an  order  was  made  and  ente 
the  clerk's  minutes,  continuing  the 
until  the  next  regular  term  of  the 
court,  which  was  appointed  to  be  t 
October,  1900.  Subsequentiy,  a  Jur, 
was  bad  on  both  pleas,  and  at  the  c 
such  trial,  November  ao,  1900,  the  ji 
turned  a  verdict  of  guilty.  The  cm 
nled  successive  motions  to  arrest  the 
ment  and  for  a  new  trial.  Decemt 
1900,  and  at  the  same  term  of  the  cot 
accna^iisna^^CdldgA^ent  of  the 
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sentedced  to  the  state  prison  for  tbe  term 
of  eight  years.  To  reverse  such  judgment 
and  sentence  the  accused  sued  out  this  writ 
of  error. 

It  appears  from  the  record,  and  Is  undis- 
puted, that  the  accused  at  the  time  of  the 
trial  was  54  years  of  age;  that  be  lived 
in  Bngland  and  Rhode  Island  most  of  the 
time,  working  In  cotton  mills,  until  he  was 
28  years  of  age,  when  he  came  with  his  first 
wife  to  Jackson  county;  that  be  only  had 
tbree  months*  schooling;  that  he  lived  with 
hia  first  wife  about  eight  years,  and  had  by 
her  ^  children;  that  be  was  divorced  from 
ber;  that  he  thereupon  moved  to  Neillsville. 
In  Clark  county,  where  he  was  engaged  In 
the  butcher  business,  and  where  the  offense 
was  committed,  and  married  bis  second  wife, 
but  was  divorced  from  ber  soon  afterwards; 
that  tberenpon  be  married  bis  third  wife, 
Amanda  Lowe,  mentioned.  In  Marcb.  1897, 
and  separated  from  ber  In  September,  1897, 
but  afterwards  came  back  to  her,  and  lived 
with  ber  until  In  June.  1899;  that  he  had 
no  children  by  bis  second  or  third  wife,  and 
all  three  wives  were  women  of  Irreproacha- 
ble character,  absolutely  above  any  suspicion 
of  Infidelity;  that  June  10,  1890,  the  accused 
told  bis  wife,  Amanda,  to  pack  up  and  go,  as 
they  could  not  get  along  together,  but  tbat 
histead  of  doing  so  at  that  time,  she  went 
to  the  bouse  of  her  son  by  a  former  mar- 
riage, near  by,  and  remained  there  until  the 
morning  of  Jnne  12,  1899,  when  she  went 
back  to  her  bnsband's  house,  and  commenced 
to  pack  up;  that  with  her  at  the  time  were 
Mrs.  Bay  Carlton  and  Mrs.  Bertha  Mont- 
gomery, daughters  of  Mrs.  Lowe,  and  two 
small  children  of  Mrs.  Montgomery;  that 
while  Mrs.  Lowe  was  In  the  bedroom,  pack- 
ing her  belongings,  where  the  accused  was 
at  the  time,  and  when  her  back  was  turned 
toward  bim,  he  shot  her  In  the  back  of  the 
head,  and  she  fell  to  the  floor,  and  while 
lying  on  the  floor  he  fired  two  or  three  other 
BbotB,  one  of  which  Inflicted  another  wound 
In  the  head;  that  the  accused  thereupon 
walked  Into  the  kitchen,  and  fired  two  shots 
at  himself,  bifllctlng  but  slight  wounds  in 
hiB  chin  and  for^ead;  tbat  Mrs.  Carlton 
thereapon  ran  from  the  bouse  In  search  of 
assistance,  and  Mrs.  Montgomery,  who  wit- 
nessed the  entire  occurreuce,  succeeded  In 
dlsarmbig  the  accused  of  the  revolver;  that 
thereupon  the  accused  started  for  the  room 
where  his  wife  was  lying,  and  In  spite  of 
the  efforts  of  Mrs.  Montgomery,  cut  his  wife's 
throat  with  a  razor,  severing  the  windpipe 
and  the  front  half  of  the  gullet,  and  also  the 
anterior  Jugular  and  the  right  external  Jug- 
ular; that  in  such  condition  Mrs.  Lowe,  with 
the  assistance  of  Mrs.  Montgomery,  made  her 
escape,  and  succeeded  In  reaching  the  house 
of  a  neighbor,  where  medical  assistance  was 
procured,  and  she  recovered;  that  the  ac- 
cused was  In  the  habit  of  addressing  his  sev- 
eral wives  In  terms  of  the  vilest  obscenity 
and  most-  disgusting  profanity. 


R.  J.  MacBrlde,  for  plalntiCE  in  emw.  U 
M.  Stuiderant,  Atty.  Gen.,  for  the  State. 

CASSODAY,  0,  J.  (after  stating  the  facts). 
There  is  no  claim  that  the  evidence  Is  in- 
sufficient to  support  the  verdict,  Oounsel  for 
the  accused  Insists,  however,  that  "the  evi- 
dence was  amply  and  abundantly  sufficient 
to  carry  the  question  of  the  accused's  In* 
sanity  to  the  Jury."  Numm)iiB  errocB  are 
assigned. 

1.  It  is  claimed  that  the  court  lost  Juris- 
diction because  two  days  after  the  Jury  had 
disagreed  and  been  discharged  on  the  trial 
of  the  special  Issue  of  Insanity,  and  the 
court  had  forthwith  ordered  "the  trial  upon 
the  plea  of  not  guilty  to  proceed"  as  pre- 
scribed by  the  statute  (Rev.  St.  1898,  S 
4697),  an  order  was  made  and  entered,  with 
the  consent  and  concurrence  of  the  accused 
and  bis  attorney,  continuing  the  cause  until 
tbe  noEt  term  of  the'  court  Counsel  for  the 
accused  frankly  concedes  that  such  consent 
and  concurrence  was  as  broad  and  ample  as 
possible,  but  suggests  that  by  such  contlnn- 
ance  tbe  court  lost  jurisdiction.  There  is 
nothing  In  tbe  statutes  prohibiting  such  con- 
tinuance, and  it  Is  very  manifest  that  the 
ends  of  justice  and  the  rights  of  the  accused 
might  imperatively  require  such  continuance. 
In  all  criminal  prosecutions,  the  accused  is 
entitled,  as  a  constitutional  "right  to  a 
speedy  public  trial"  in  "the  county  or 
district  wherein  the  offense  shall  have  been 
committed"  (section  7,  art.  1,  CTonst);  aiid 
yet  this  court  has  held  tbat  such  right  'is 
waived  by  the  accused  when,  upon  his  ap- 
plication, the  pl^ce  of  trial  is  changed  to 
another  county."  Bennett  v.  State,  57  Wis. 
69,  75,  14  N.  W.  912,  46  Am.  Rep.  26;  Wheel- 
er V.  State,  24  Wis.  52.  Certainly,  the  court 
did  not  lose  Jurisdiction  by  such  continu- 
ance of  the  case  at  bar.  We  perceive  no 
good  reason  why  tbe  consent  and  concur- 
rence of  the  accused  and  bis  attorney  to 
such  continuance  was  not  a  waiver  of  any 
objection  to  the  same. 

2.  We  find  no  reason  for  arresting  the 
Judgment  on  the  ground  of  defective  verdict 
The  information,  with  appropriate  allega- 
tions, charges  the  accused  with  having  made 
an  assault  upon  Amanda  Lowe  with  loaded 
revolve  and  razor,  "with  intent  then  and 
there,  feloniously,  and  of  his  malice  afore- 
thought to  kltl  and  murder  the  aald  Aman- 
da Lowe."  The  verdict  is  that  "We,  the 
Jury  impaneled  to  try  the  issues  in  the 
above-entitled  action,  find  tbe  defendant 
guilty."  Such  verdict.  In  effect,  found  the 
accused  guilty  of  the  offense  charged  In  tbe 
Information. 

S,  Error  is  assigned  because  a  witness  for 
the  prosecution  (Bertha  Montgomery)  was 
not  allowed  on  cross-examination  to  testify 
as  to  whether,  on  the  preliminary  examina- 
tion, she  had  not  stated  tbat  be  had  Jealous 
spells  attout  every  two  week^^bevA^^'Sl- 
ready  testified,  on  '^^iSWffif^tlod^^fbat 
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Bhe  nilglit  bare  said  on  the  former  trial,  in 
effect,  that  on  the  morning  of  the  assault 
the  accused  looked  pale,  considerably  more 
than  nsoal;  that  be  bad  one  of  bis  funny 
Jealous  spells;  that  It  was  a  fact  that  she 
thought  "be  was  jealou»;  that  she  always 
sold  he  was  awfully  Jealous;  that  bis  look 
was  more  unusual  that  morning  than  be- 
fore; that  she  did  not  expect  to  Qnd  him 
at  home  tbat  morning,  as  she  knew  he  was 
having  one  of  bis  funny  Jealous  spells;  that 
hl8  strange  look  that  morning  made  her 
watch  him;  and  tbat  be  did  not  look  as  be 
ought  to  on  that  morning.  The  ground 
stated  for  excluding  such  further  cross-ex- 
amination is  to  the  effect  tbat  it  was  im- 
proper on  such  "cross-examination  to  go  gen- 
erally into  tbe  life  of  tbe  accused;  but  that 
the  defense  was  at  liberty  to  Inquire  as  to 
anything  connected  with  tbe  conduct  of  tbe 
accused  on  the  morning  in  question,  and  per- 
haps the  evening  befbre,  or  any  past  ex- 
perience which  might  explain  tbe  conduct  of 
the  accused.  We  perceive  no  prejudicial  er- 
ror in  such  ruling. 

4.  Error  is  assigned  because  tbe  court  re- 
fused to  allow  tbe  accusea  to  prove  tbat  one 
Martin  Bigger,  a  witness  for  tbe  prosecu- 
tion, made  statements  out  of  court  contrary 
to  his  testimony  in  court.  He  testified  to 
tbe  efTect  tbat  three  or  four  months  prior 
to  the  assault  in  question,  tbe  accused  was 
at  Merrillan,  and  he  saw  blm  buy  a  revolver 
and  a  box  of  cartridges  at  a  hardware  store; 
that  he  and  tbe  accused  then  walked  out  of 
the  store  together;  that  the  accused  said 
"that  he  was  baring  a  beU  of  a  time  with 
his  old  woman;"  that  be  bad  drawn  "the 
wood  away  from  tlie  bouse,  and  she  could 
freeze  to  death;"  tbat  be  then  advised  the 
accused  to  leave  bis  wife.  If  he  could  not  live 
in  peace  with  her;  that  the  accused  then 
said,  in  effect,  that  he  had  quit  her;  "tbat 
the  next  time  be  had  a  row  with  the  damned 
old  bitch  be  would  fill  her  head  so  full  of 
lead  that  she  would  not  know  where  she 
was  standing;"  that  he  advised  the  accused 
against  doing  so,  and  to  leave  her  if  he 
could  not  live  peaceably  with  her;  that  that 
was  the  last  he  saw  of  him.  On  cross-ex- 
amlnatlon  he  testified  to  the  effect  that  tbe 
accused  did  not  seem  to  be  Intoxicated,  had 
not  been  drinking,  did  not  act  strange;  tbat 
he  met  a  brother  of  the  accused,  Joseph 
Lowe,  at  Merrillan  before  the  examination 
of  the  accused  before  the  Justice;  that  b« 
then'  told  Joseph  tbat  he  saw  tbe  accused 
buy  the  revolver  In  the  hardware  store,  but 
did  not  think  he  told  him  all  the  remark.^ 
tbe  accused  made  at  tbe  time;  tbat  be  did 
not  think  be  told  Joseph  to  look  out  for 
the  accused,  that  he  was  not  right,  tbat  he 
believed  be  was  insane— not  exactly  that; 
that  Joseph  said  the  accused  was  alwiijs 
crazy  on  the  woman  question;  that  be  said 
to  Joseph  that  a  man  must  be  either  drunk 
or  crazy  to  do  such  a  thing  as  tbat,  but 
did  not  remember  of  telling  him  that  be  be- 


lieved the  accused  was  Insane  at  the  time 
he  bought  tbe  revolver;  that  be  ml^t  bare 
aald  that  he  thought  there  was  Bomethiag 
tbe  matter  with  a  man  talking  as  the  ac- 
cused did  when  he  bought  tbe  revolver;  fliat 
be  liad  a  conversation  with  Joseph  aft^ 
wards,  at  Neillsville,  at  tbe  time  of  the  ex- 
amination before  tbe  Justice;  tbat  Joseph 
then  asked  him  what  he  knew  about  tiie 
"scrap,"  and  he  told  bim  he  was  with  tbe 
accused  when  he  bought  tbe  revolver,  and 
tbat  a  man  who  would  do  such  a  deed  wai 
either  drunk  or  crazy  (a  remark  a  man  would 
make  in  talking),  bat  did  not  say  tbat  tlie 
accused  was  crazy  or  drunk;  that  he  did 
not  remember  talking  with  Joseph  again 
about  their  craver&ation  at  Mertlllan;  tbat 
be  did  not  think  he  told  him  tbat  tbe  ai- 
cused  was  crazy  when  be  bought  the  re- 
volver. Joseph  Lowe,  brother  of,  and  wit- 
ness for,  the  accused,  testified  to  the  effect 
tbat  he  bad  but  one  conversation  with  the 
witness  Bigger  at  Merrillan  about  the  ac- 
cused buying  the  revolver;  that  that  vm.-< 
before  tbe  shooting,  and  might  have  been 
at  the  time  mentioned  by  Bigger;  ttiat  in 
that  conversation  Bigger  related  to  him  tbe 
circumstances  and  conversation  he  bad  vrii'i 
the  accused.  Thereupon  he  was  asked  tbis 
question:  "Did  he  say  to  you,  In  tliat  con- 
versation, tbat  he  believed  the  defendant 
was  insane?"  On  being  objected  to  as  in- 
competent, irrelevant,  and  immaterial,  tbe 
same  was  excluded.  Counsel  for  the  ac- 
cused then  insisted  that,  as  Bigger  bad  at- 
tempted to  narrate  a  conversation  had  with 
tbe  witness  Joseph  Lowe,  he '  was  entitled 
to  have  tbe  whole  of  tbat  conversation;  bat 
the  objection  was  sustained.  Such  rullns 
was  based  upon  the  theory  that  it  was  "not 
of  the  slightest  Importance"  as  to  "what  Mr. 
Bigger's  belief  was  as  to  tbe  sanity  of  tbe" 
accused;  tbat  "the  state  did  not  call  bim 
for  tbe  purpose  of  asking  him  bis  opinion 
as  to  tbe  sanity  or  Insanity  of  the"  accused, 
but  that  "out  of  liberality  of  cross-examina- 
tion" he  was  permitted  to  make  the  "state- 
ment as  to  his  beller*  mentioned.  It  was 
certainly  competent  to  cross-examine  Bigger 
In  respect  to  statements  made  by  bim  out 
of  court,  to  lay  the  foundation  for  his  con- 
tradiction by  way  of  impeachment  Per- 
kins V.  State,  78  Wis,  551,  559,  47  X.  W. 
827.  Tbe  question  recurs  whether  the  state- 
ment sought  to  be  contradicted  was  relevant 
to  tbe  issue. 

One  of  the  issues  on  trial  was  as  to  ttat* 
sanity  of  the  accused.  Tbe  only  hope  of 
the  accused  seems  to  have  been  based  upou 
the  determination  of  that  Issue.  Tbe  testi- 
mony of  Bigger  tended  to  prove  tliat  a  shor: 
time  before  tbe  shooting  the  accused  booght 
the  revolver,  with  tbe  avowed  purpose  of 
Bbooting  his  wife.  Of  course,  he  could  bavo 
no  such  Intent  unless  he  was  of  sane  mlD<I 
at  the  time  he  bought  the  revolver,  and  told 
Bigger  what  he  did.  fBl^c«;^iik  testlfieil 
to  tile  effect  tI^'i&%^idt!aESfW&>t  appear 
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to  have  been  Intoxicated,  nor  that  he  had 
been  drinkiog,  and  did  not  act  strange.  Such 
testimony  left  the  Jury  to  infer  that  the  ac- 
cused  was  sane  at  the  time  he  boi^ht  the 
reToIver  and  made  the  statement  mentioned, 
and  that  Bigger  so  regarded  blm.  The  men- 
tal condition  of  the  accused,  as  he  appeared 
to  Bigger  at  the  time,  was  necessarily  for 
the  consideration  of  the  Jm-y.  Common- 
wealth T.  O'Brien,  134  Mass.  198;  Common- 
wealth V.  Hayes,  138  Mass.  185;  Smalley  v. 
The  City  of  Appleton,  70  Wis.  840,  344,  35 
X.  W.  729;  Bridge  v.  The  Cnty  of  Oshkosb, 
71  Wis.  363,  367,  37  N.  W.  40»;  Keller  v.  The 
Town  of  Oilman,  93  Wis.  11,  66  N.  W.  800. 
If  Bigger  told  Joseph  Lowe  that  he  believed 
the  accused  was  insane  at  the  time  he  bought 
the  revolver,  then  such  statement  was  In- 
consistent with  Blgger^s  testimony  given  In 
coort  upon  a  relevant  issue;  and  hence  It 
was  competent  to  impeach  the  credibility  of 
Bigger  by  showing  that  he  made  statements 
out  of  court  inconsistent  with  those  made  in 
court.  Welch  v.  Abbot,  72  Wis.  512.  40  N. 
W.  223;  Waterman  v.  The  Chicago  &  Alton 
R.  Co.,  82  Wis.  613.  628,  629,  52  N.  W.  247, 
1136.  We  must  hold  that  the  exclusion  of 
such  testlmooy  was  error. 

5.  Dr.  Lyman,  superintendent  of  the  Hos- 
pital for  the  Insane  at  Mendota,  was  called 
as  a  medical  ezi>ert  witness  on  the  part  of 
the  accused,  and  In  answer  to  A  hypothetical 
question,  testified  to  the  efFect  that  to  his 
Judgment  the  accused  was  insane  at  the  time 
of  the  shooting.  June  12,  1899.  Then,  after 
being  cross-examined  by  the  state  to  the  ex- 
tent of  21  type-written  pages,  the  court  asked 
him  this  question:  "What  would  you  say. 
doctor,  of  the  three  hundred  men  who  burned 
the  negro  at  the  stake  In  Colorado;  stood 
there,  and  lighted  the  fire,  and  stood  by 
when  he  was  begging  to  be  shot;  waited 
around,  and  watched  the  flames  lick  up  hU 
body — what  would  you  say  about  the  sanity 
of  those  men?"  The  witness  answered:  "I 
should  think  they  were  sane;  that  they  were 
acting  under  what  we  call  *mob  Influence' 
at  the  time,  and  their  emotions  got  the  bet- 
ter of  them."  We  agree  with  counsel  that 
the  question  was  improper  and  the  answer 
Irrelevant;  but  It  Is  conceded  that  no  objec- 
tion was  made,  much  less  an  exception  tak- 
en. This  court  has,  from  the  beginning,  re- 
fused to  review  rulings  upon  the  trial  of 
criminal  cases,  as  well  as  civil,  to  which 
no  exception  was  taken.  Knoll  v.  State, 
55  Wis.  249,  12  N.  W.  3fi9,  42  Am.  Rep.  704; 
Rollins  V.  State,  B9  Wla.  55,  17  N.  W.  680; 
Grottkau  v.  State,  70  Wis.  462,  472,  36  N.  W. 
31:  Porath  v.  State,  90  Wis.  537.  63  N.  W. 
1061.  48  Am.  St.  Rep.  954:  In  re  Rosz- 
cynlalia.  fi9  Wis.  537.  538.  75  N.  W.  167.  1C8. 
In  thi^  last  case  it  Is  said:  "In  the  trial  of 
causes,  as  well  as  other  matters  conducted 
by  human  agencies,  there  will,  unavoidably, 
be  more  or  lees  Inadvertence,  Irregularity, 
mistake.  Impropriety,  and  error,  •  •  • 
By  reason  of  these  things,  parties  and  their 


counsel,  in  criminal  as  well  as  civil  cases, 
are  required  to  bring  any  supposed  impro- 
priety or  error  to  the  attention  of  the  court, 
and  obtain  a  ruling  or  action  thereon,  at 
the  earliest  opportunity,  in  order  to  become 
available.  Even  then,  the  party  feeling  ag- 
grieved must  promptly  take,  and  preserve 
in  the  record,  his  exception,  or  the  supposed 
error  will  be  deemed  waived."  Oounsel  says 
that  "It  is  sometimes  a  delicate  thing  for 
counsel  to  object  to  a  question  asked  by  the 
court.'*  The  authorities  all  seem  to  agree 
that  the  trial  Judge  has  the  right  to  ask  ques- 
tions of  witneaaes  when  necessary  to  elicit 
the  truth.  See  note  to  South  Covington  & 
C.  Street  R.  Co.  v.  Stroh,  57  L.  R.  A.  878  et 
aeq.;  dtlng  numerous  adJadicatlons.  But  if 
the  trial  Judge  asks  an  improper  question, 
then  it  becomes  the  duty  of  counsel  to  call 
his  attention  to  It  at  once,  so  that  it  may  t>e 
immediately  corrected.  By  reason  of  the 
failure  to  make  such  objection  and  take  such 
exception,  the  error  In  admitting  such  testi- 
mony !b  not  here  available  to  the  accused. 

6.  Error  is  assigned  because  Dr.  Oonroy 
was  permitted  to  testify  as  a  medical  expert. 
The  objection  la  upon  two  grounds.  One  is 
said  to  be  his  lack  of  experience  in  such 
matters.  It  appears  that  he  had  graduated 
at  a  regular  medical  college,  and  had  a  li- 
cense to  practice  medicine  from  the  state 
board  of  this  state,  and  had  practiced  there- 
in for  18  months;  that  the  medical  college 
be  so  attended  had  an  insane  pavilion,  which 
would  accommodate  about  80  patients;  that 
while  he  was  th^e  he  had  an  opportunity  to 
see  and  study,  and  did  study,  about  100  such 
cases;  that  during  bis  practice  of  IS  montlu 
he  had  had  4  such  cases  to  treat.  Such  ac- 
tual experience  certainly  made  him  com- 
petent to  testify  within  the  rulings  of  this 
court  Stilling  v.'  Town  of  Thorp,  54  Wis. 
528,  634,  535.  11  N.  W.  906,  41  Am.  Rep.  60: 
Boyle  V.  State,  57  Wis.  472,  15  N.  W.  827,  46 
Am.  Rep.  41;  Soquet  v.  State.  72  Wis.  659. 
40  N,  W.  391;  Zoldoske  v.  State,  82  Wis.  580. 
605,  52  N.  W.  778.  The  other  ground  upon 
which  such  objection  Is  made  Is  that  the 
witness  was  precluded  by  the  statute,  which 
provides  that  "no  physician  shall  be  ap- 
pointed such  examiner  In  lunacy"  of  appU- 
oints  for  admission  to  the  State  Hospital  for 
the  Insane,  "unless  he  shall  be  a  graduate 
of  a  legally  Incorporated  medical  school,  and 
shall  have  bad  at  least  three  years'  exyev- 
ience  in  the  practice  of  his  profession,  or 
shall  have  had  one  year's  experience  as 
physician  In  an  Insane  hospital  after  his 
graduation,  and  shall  be  registered  by  such 
county  Judge  as  thus  qualifled  on  a  list  to 
be  kept  for  that  purpose  in  his  office."  Sec- 
tion Rev.  St.  1898.  The  proceedings 
prescribed  by  that  section  are  special,  and 
practically  ex  parte.  That  section  does  not 
prescribe  the  competency  of  physicians  or 
surgeons  to  testify  as  witnesses  in  courts 
of  Justice.  This  is  manife8t,,not  only  .from 
the  language  of  thato^ti^^^  ImOi^^  wier 
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sections  of  tlie  statutes.  Thus  a  physician 
or  surgeon  Is  precluded  from  the  right  to 
collect  fees  or  compensation  for  servicea  or 
for  teBtlfflng  in  a  professional  capacity,  un- 
less he  had  received  a  diploma  from  a  medi- 
cal college,  or  a  license  from  the  state  board 
of  medical  examiners,  as  prescribed.  Sec- 
tion 1436.  Rev.  St  1898.  By  another  section 
of  the  statutes,  It  Is  provided  that  any  per- 
son thus  prohibited  "from  testifying  In  a 
professional  capacity  as  a  physician  or  sur- 
geon" is  punishable  If  he  "shall  assume  the 
title  of  doctor  of  medicine,  physician,  or 
sui^eon  by  means  of  any  abbreviation,  or  by 
the  use  of  any  word,  words.  letter,  or  letters 
•  •  •  or  by  any  device  wbatsoevra." 
Section  4e03a,  Rev.  St  1898.  Schaefler  t. 
State,  lis  Wis.  fi95,  89  N.  W.  481;  AUen 
V.  Voje,  114  Wis.  1,  a  9,  89  N.  W.  924.  We 
must  hold  that  Dr.  Oonroy  was  competent 
to  testify  as  a  medical  expert 

7.  In  answer  to  some  20  odd  assumptions 
of  fact,  Dr.  Oonroy  testified  that  In  his  opin- 
ion the  accused  was  sane  at  the  time  of 
the  shooting.  The  same  witness  was  then 
asked  this  question:  "If  you  were  to  as- 
sume that  for  the  period  of  twelve  months 
Immediately  preceding  his  second  marriage, 
defendant  kept  company  with  the  woman 
who  afterwards  became  his  second  wife,  at 
which  time  he  had  a  wife  living,  and  she 
had  a  husband  living,  and  neither  of  them 
were  divorced,  would  that  strengthen  your 
opinion  as  to  his  sanity?"  It  was  "objected 
to  as  Incompetent  and  as  not  based  upon 
the  evidence  in  the  case."  The  objection 
was  overruled,  and  the  accused  excepted. 
The  witness  answered  that  "It  would." 
Counsel  for  the  accused  denied  that  there 
was  any  Bu<di  testimony  in  the  record,  and 
In  his  brief  reqneated  counsel  for  the  state 
to  point  out  such  testimony,  if  there  was 
any;  but  no  attempt  has  been  made  to  point 
out  any  such  testimony,  and  aftw  a  good 
deal  of  examination  we  fall  to  find  any.  The 
record  contains  nearly  500  type-written  pages 
of  testimony.  If  there  Is  any  such  testimony 
In  the  record,  it  was  the  duty  of  counsel  for 
the  state  to  point  It  out.  Having  failed  to 
do  so,  and  having  foiled  to  find  any  our- 
selves, we  must  assume  that  there  Is  no  such 
testimony.  This  beli^  bo,  we  must  hold  that 
the  objection  was  improperly  overruled. 
Upon  the  same  assumption,  and  against  ob- 
jection, the  witness  answered  that  in  his 
opinion  the  accused  was  able  to  distinguish 
between  right  and  wrong  June  12,  1899. 

S.  Error  is  assigned  because  nnmerons  non- 
expert witnesses,  who  testified  as  to  their 
acquaintance  and  dealing  with  the  accused, 
mostly  in  buying  meat  from  him  at  the  shop, 
and  seeing  him  at  various  times,  were  al- 
lowed to  give  their  opinion,  based  upon  such 
business  relations  with  the  accused  and  his 
appearance,  as  to  his  sanity  or  insanity.  The 
admiaalblllty  of  such  testimony  Is  fully  sanc- 
tioned by  numerous  and  recent  decisions  of 
this  court    Bumham  v.  Mitchell,  84  Wis. 


117,  IBS;  Crawford  v.  Christian.  IQS 
61.  78  N.  W.  406;  In  re  Guardians] 
Welch,  108  Wis.  387.  394,  84  N.  W.  K 
re  BuUer's  WUl.  110  Wis.  70,  76,  77, 
W.  678. 

9.  Error  is  assigned  because  the  cour 
ged  the  Jury  that  "If  the  Jury  belleref 
the  evidence  beyond  a  reasonable  doul 
the  defendant  did  shoot  bis  wife  and  c 
throat  as  charged  In  the  Informattoi 
that  the  natural,  probable,  and  ordinal 
sequences  of  such  acts  would  be  the  dc 
such  wife,  and  that  defendant  was  of 
mind  at  the  time  be  committed  thew 
then  the  presumption  of  law  Is  that  t 
fendant  did  so  assault  his  said  wife  w 
tent  to  kill  her;  and  If  such  assanl 
shooting,  under  these  drcumstances, 
done  with  the  premeditated  design  to 
the  death  of  said  wife,  the  defendant 
sane  at  the  time,  the  Jury  duuld  fli 
defendant  guilty,  as  charged."  The  p 
lar  criticism  Is  that,  by  the  Inatxnct 
given,  the  J017  were  told  that  the 
therein  recited  raised  a  ''presumptl 
law"  that  the  accused  "did  so  aasat 
wife  with  intent  to  kill  her."  Connsf 
cedes  that  a  person  of  **Bonnd  mind 
sponsible  for  the  conseqi^ces  of  fala 
but  Insists  that  such  acts  '^nst  bi 
done  — acts  accomplished";  that  "th 
does  not  presume  a  felonious  intent  fn 
shooting,"  nor  from  "the  nse  of  deadly 
ons";  that  the  "Intent,  In  a  case  ct  thb 
Is  a.  fact  to  be  pleaded,  proved,  and  I 
by  the  Jury,  and  is  not  presumed  as  a  1 
of  law.  In  support  of  such  contention 
sel  cites,  among  other  antborltleB,  the  ] 
Ing,  which  are  most  In  point:  State  t 
dow,  45  Wis.  279.  280;  Roberts  t.  Peo 
Mich.  401,  414,  416;  Patterson  t.  Sti 
Oa.  131. 11  S.  E.  620,  21  Am.  St  Rep.  1! 
note  155;  People  v.  Landman.  103  Cal.  I 
Pac.  618;  AbbotTs  Trial  Brief  (2d  Ed.)  61 
No.  74;  Lawson's  Presumptive  Bvldenc 
rule  66;  Wharton's  Criminal  Bvldence. 
In  the  case  In  this  court  It  was  held  tl 
criminal  law,  when  a  spedal  Intent,  1 
the  natural  consequences  of  the  thing 
Is  essential  to  the  crime  charged,  sac 
clal  Intent  most  be  pleaded,  pro  vet 
found."  Ryan,  C.  J.,  there  said:  "Sor 
Ing  circumstances  generally  go  far  to 
the  Intent  "Sometimes  the  very  act 
does.  Thus,  If  one  shoot  another  with 
In  a  vital  part  of  the  body,  the  act  n 
presumption  of  Intent  to  kill,  unless  t 
cumstences  under  wldch  It  Is  done  go 
pel  the  presumption."  In  the  Hlchlga 
cited,  It  was  held  tbat:  "When  a  1 
makes  an  offense  to  consist  of  an  ae 
mitted  with  a  particular  Intent,  ^hi< 
and  Intent  constitute,  snlntantlaUy, 
tempt  to  commit  a  higher  offense  tha 
which  was  accomplished,  proof  of  th 
ticular  Intent  to  as  necessary  as  of  t 
Itself;  but  not,  necessarily,  by  dire< 
positive  testimony.  It  may  be  laferre< 
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any  facta  In  evidence  which  satisfy  the  jury 
of  Its  existence."  In  that  case  It  was  safd 
by  the  court  that  "no  Intent  In  law,  or  mere 
tasal  presumption,  differing  from  the  Intent 
in  fact,  can  be  allowed  to  supply  the  place 
of  the  latter."  That  case  has  received  re- 
peated sanction  In  that  state,  the  latest  helng 
People  v.  OchotBkl,  115  Mich.  601,  606,  73  N. 
W.  889.  In  the  Georgia  case  cited,  the  as- 
•aalt  was  with  a  weapon  likely  to  produce 
death,  but  did  not;  and  It  was  held  that  mal- 
ice In  an  assault  by  stabbing  did  "not  raise 
a  presumption  of  an  Intent  to  kill."  In  a 
note  to  the  case,  It  is  said  that,  "to  consti- 
tute the  offense  of  an  assault  with  Intent  to 
commit  murder,  a  specific  Intent  upon  the 
part  of  the  accused  to  take  life  is  necessary." 
In  Abbott's  Trial  Brief,  cited.  It  is  said  that: 
The  presumption  of  criminal  Intent,  even 
where  It  has  been  shown  that  the  act  char- 
ged was  done  with  the  knowledge  of  the 
facts,  is  not  a  presumption  of  law,  but  Is  a 
gnestlon  for  the  Jury.  It  Is  error  to  Instruct 
them  that  the  law  presumes  a  criminal  in- 
tent They  may  be  instructed  that  from 
such  facts  they  may  Infer  criminal  Intent; 
but  where  a  specific  Intent  is  necessary  to 
make  the  act  criminal,  the  specific  intent  can- 
not be  Inferred  from  the  act"  That  Is  quite 
rimllar  to  Lawson's  rule  66,  cited  above, 
which  Is  that,  "where  a  specific  Intent  Is  re- 
quired to  make  an  act  an  offense,  the  doing 
of  the  act  does  not  raise  a  presumption  that 
it  was  done  with  the  specific  intent."  But 
th&t  rule  Is  mentioned  as  an  exception  to  the 
general  rule,  Just  previously  stated,  by  the 
same  author,  as  follows:  "Where  an  act  is 
criminal  per  se,  a  criminal  Intent  is  pre- 
sumed from  the  commission  of  the  act" 
lawson's  Presumptive  Evidence,  827,  Rule 
66.  In  support  of  that  rule,  the  author  cites 
a  number  of  cases,  ln<*]udlng  one  from  Mas- 
sachusetts, from  which  he  quotes  at  length, 
and  where  the  opinion  of  the  court  was  writ- 
ten by  Stiaw,  C.  J.,  and  in  which  It  was  held 
that,  "when  on  the  trial  of  an  indictment  for 
murder,  the  killing  is  proved  to  have  been 
committed  by  the  defendant,  and  nothing 
further  is  shown,  the  presumption  of  law  Is 
that  It  was  malicious,  and  an  act  of  murder, 
and  proof  of  matter  of  excuse  and  extenua- 
tion lies  on  the  defendant."  Commonwealth 
T.  York.  9  Mete.  (Mass.)  98,  102,  43  Am.  Dec. 
373.  The  learned  Chief  Justice  there  said: 
"The  effect  of  the  mle  presented  to  the  jury 
WIS  that,  if  It  was  proved  beyond  reasonable 
doubt  that  the  defendant  bad  willfully  and 
voluntarily  Inflicted  a  mortal  wound  upon 
the  deceased,  malice  was  to  be  Inferred  from 
this  act,  unless  such  facts  were  proved,  by 
a  preponderance  of  the  evidence,  as  would 
extenuate  the  homicide,  and  reduce  It  to  man- 
slaughter. This  rule  seems  to  rest  on  well- 
settled  prindples,  and  to  be  snpported  by  a 
great  weight  of  authorities."  In  speaking  of 
what  the  "law  presumes,"  in  the  section  of 
Wharton,  cited*  it  Is  said,  in  ^ect,  that  "the 
oe  of  tbe  teim  *law'  Is  amblfuous,  and  la 


likely  to  mislead;"  that  "If  It  be  said  that 
the  use  of  a  weapon  likely  to  Inflict  a  mortal 
blow  Implies,  as  a  presumption  of  law.  In 
Its  technical  sense,  a  deadly  design,  this  is 
error;"  that  "there  Is  no  such  thing  as  a 
purely  abstract  killing;"  but  that,  "when  a 
person  without  authority,  and  with  the  ap- 
pearance of  deliberation,  shoots  another,  we 
infer,  as  a  presumption  of  fact  (not  of  law), 
design;"  that  "taking  aim  at  another  with 
a  gun,  by  a  person  without  authority,  and 
not  in  public  war,  and  then  firing,  ordinarily 
implies  an  Intent  to  kill."  A  standard  text- 
writer  uses  this  language:  "Another  cardinal 
doctrine  of  criminal  law,  founded  In  natural 
justice.  Is  that  It  Is  the  intention  with  which 
an  act  was  done  which  constitutes  Its  crim- 
inality. The  intent  and  the  act  must  both 
concur  to  constitute  the  crime.  •  •  • 
And  tbe  Intent  must  therefore  be  proved,  as 
well  as  the  other  material  facts  In  the  In- 
dictment. The  proof  may  be  either  by  evi- 
dence, direct  or  indirect,  tending  to  establish 
the  fact,  or  by  Inference  of  law  from  other 
facts  proved;  for  though  It  is  a  maxim  of 
law,  as  well  as  the  dictate  of  charity,  that 
every  person  is  to  be  presumed  innocent  un- 
til be  la  proved  to  be  guilty,  yet  it  is  a  rule 
equally  sound  that  every  sane  person  must 
be  supposed  to  Intend  that  which  Is  the  ordi- 
nary and  natural  consequence  of  his  own 
purposed  act"  8  Greenleaf,  Bv.  (ICth  Kd.) 
fi  13.  In  speaking  of  "presumptions  of  law 
and  presumptions  of  fact."  the  same  author 
says  that  "presumptloBS  of  law  consist  of 
those  rules  which,  iu  certain  cases,  either  for- 
bid or  dispense  with  any  ulterior  tnqi;Iry"; 
and  then  divides  such  "presumptions  of  law 
Into  two  classes,  namely,  conclusive  and  dis- 
putable" (1  Greenleaf,  Ev.  [15th  Ed.]  |  14); 
whereas,  "presumptions  of  fact  •  •  • 
differ  from  presumptions  of  law  In  this  es- 
sential respect:  that  while  those  are  reduced 
to  fixed  rules,  and  constitnte  a  branch  of  the 
particular  system  of  jurisprudence  to  which 
they  belong,  these  merely  natural  presump- 
tions are  derived  wholly  and  directly  from 
the  circumstances  of  the  particular  case,  by 
means  of  the  common  experience  of  man- 
kind, without  the  aid  or  control  of  any  rules 
of  law  whatever.  Such,  for  example.  Is  the 
inference  of  guilt  drawn  from  tbe  discovery 
or*  the  facts  therein  stated.  Id.  S  44.  While 
there  is  some  confusion  of  statement  among 
the  adjudications  on  the  subject,  yet  It  Is 
safe  to  say,  npon  the  great  weight  of  author- 
ity, as  well  as  r^son,  that  every  sane  man 
Is  presumed  to  contemplate  tbe  natural  and 
probable  consequences  of  bis  own  voluntary 
acts.  Applying  that  principle  to  the  instruc- 
tion In  question,  and  It  may  still  be  said, 
with  some  force,  as  argued  by  counsel,  that 
the  facts  recited  In  the  instruction  merely 
raised  a  presumption  or  Inference  of  fact  that 
the  accused  "did  so  assault  his  wife  with  in- 
tent to  kill  her,"  Instead  of  a  presumption  of 
law  to  tliat  effect,  as  stated  in tbe  Instruc- 
tion.  And  yet  It  1«  BiBi!iittHttH&itd<d^L^ 
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were  only  authorized  to  find  auch  guilty  In- 
tent Id  case  tbey  fouod  tbe  facts  and  circum- 
stances mentioned  In  the  instruction  to  be 
true;  in  other  words,  the  presumption  or  In- 
ference of  guiity  intent  wag  to  be  derived 
wholly  and  directly  from  the  facts  and  cir- 
cumstances of  the  case,  as  disclosed  by  the 
evidence  and  recited  in  the  Instruction.  Un- 
der that  instruction,'  the  Jury  were  only  al- 
lowed to  find  the  accused  guilty  of  such  In- 
tent In  case  they  believed  from  the  evidence 
beyond  a  reasonable  doubt  that  the  accused 
was  of  sound  mind,  that  he  "did  shoot  bis 
wife,  and  cut  her  throat,  as  charged  in  the 
Information,  and  that  the  natural,  probable, 
and  ordinary  consequences  of  such  acts 
would  be  the  death  of  such  wife";  and  the 
same  instruction,  aa  well  as  other  portions  of 
the  charge,  required  the  Jurors,  in  order  to 
convict,  to  find  that  the  accused  did  the  acts 
mentioned  "with  the  premeditated  design  to 
effect  the  death  of  said  wife."  Thus,  the 
Jury  necessarily  found  that  the  accused  did 
the  acts  mentioned  "with  the  premeditated 
design  to  effect  the  death  of  bis  wife,"  and 
iilso  "that  the  natural,  probable,  and  ordi- 
iiiiry  consequence  of  such  acts"  was  the 
death  of  such  wife.  We  must  hold  that  there 
was  no  reversible  error  In  giving  the  Instruc- 
tion quoted,  although  it  was  subject  to  ciltl- 
ism  in  the  particular  mentioned. 

10.  We  perceive  no  error  iu  charging  the 
Jury  that  "Insanity  moans  such  a  perverted 
and  deranged  condition  of  the  mental  and 
moral  faculties  as  to  render  a  person  Incap- 
able of  distinguishing  between  right  and 
wrong,  or  not  conscious  at  the  time  of  the 
natiure  of  the  act  which  be  Is  committing; 
and  where,  though  conscious  of  It,  aud  able 
to  distinguish  between  right  and  wrong,  and 
knowing  that  the  act  is  wrong,  yet  his  will — 
by  which  is  meant  the  governing  power  of 
his  mind— has  been,  otherwise  than  volun- 
tarily, so  completely  destroyed  that  his  ac- 
tions are  not  subject  to  it,  but  are  beyond 
bis  control."  Such  ruling  has  been  express- 
ly sanctioned  by  this  court.  Butler  v.  State, 
102  Wis.  864,  366,  367,  78  N.  W.  590;  Eck- 
ert  T.  State.  114  Wis.  160,  163,  lU,  S9  N.  W. 
826.  Nor  do  we  think  there  was  any  error 
In  charging  the  jury  to  the  effect  that  we 
are  not  to  Infer  that  a  man  is  Insane  from 
the  mere  fact  of  bis  committing  a  crime,  or 
from  the  enormity  of  the  crime,  or  the  ab- 
sence of  adequate  motive.  Nor  was  there 
any  error  in  charging  the  Jury  that:  "Moral 
or  emotional  Insanity  does  not  exempt  a  per- 
son from  criminal  responsibility.  Mere 
moral  Insanity,  or  temporary  frenzy  or  pas- 
sion, arising  from  excitement  or  anger,  and 
not  from  any  mental  disease,  is  not  an  ex- 
cuse for  crime." 

11.  After  defining  insanity,  as  mentioned, 
the  court  read  to  the  Jury  lengthy  extracts 
from  the  opinion  of  Mr.  Justice  Lyon  in  the 
Ohafin  WIU  Case.  32  Wis.  560-563.  It  Is 
unnecessary  to  repeat  what  Is  there  said. 
Aa  there  Indicated,  Bradley  Chafln  had  many 


peculiarities,  and  entertained  many  op 
which  were  generally  deemed  absun 
extravagant,  and  his  conduct  In  son 
spects  was  eccentric  and  foolish.  Tbj 
tlon  was  equitable  in  its  nature,  an< 
court  held  that  the  verdict  In  the  trial 
to  the  effect  that  Bradley  Cbafln  was  t 
was  "clearly  contrary  to  the  weight  ( 
evidence."  CSiafin  Will ,  Case,  32  Wis 
True,  such  extracts  from  the  opinion  1j 
case  were  so  given  as  illustrations  of 
a  man  might  do  and  still  be  sane,  bu 
were  given  to  the  Jury  by  the  trial  co 
the  opinion  and  Judgment  of  this  cour 
hence  would  naturally  have  a  controlli 
fluence  with  the  jury.  They  were  sta 
principles  to  be  followed  by  the  Jury, 
yet  the  two  cases  are  so  broadly  distln 
able  In  their  facts  as  to  make  such  ea 
inapplicable  to  this  case,  and  hence  m 
lug  to  the  Jury.  We  must  hold  th: 
reading  of  such  extracts  to  the  Jnr; 
error. 

12.  Error  is  assigned  because  the  coi 
fused  to  give  each  of  the  four  Instrc 
requested.  But  tbey  are  all  substai 
covered  by  the  charge.  There  seems 
no  other  question  of  sufficient  Impo 
to  call  for  consideration. 

For  the  errors  mentioned,  the  Judgm 
the  circuit  court  is  reversed,  and  the 
Is  remanded  for  a  new  trial  upon  both 
issues.  The  warden  of  the  state  priso 
surrender  the  plaintiff  in  error  to  the 
Iff  of  Clark  county,  who  will  hold  1 
custody  until  he  shall  be  discharged, 
custody  changed  by  due  course  of  lav 


O'BRIEN  T.  WISCONSIN  GBNT.  Kl 
(Supreme  Court  of  Wisconsin.   Sept.  8, 

RAILROADS— INJURISa  AT  CR03SIN0S- 
DREN—OATBS-^PEBD— CONTRIBUTORY 
LIGENCB  OF  PARENTS—QUESTION  FOR 

1.  Where,  in  an  action  for  death  at 
road  crossing,  the  engineer  was  on  the  1 
on  his  Bide  of  the  train  all  the  time  a 
approached  the  crossing,  but  by  ream 
curve  at  that  point  could  not  see  pis 
intestate,  the  mere  fact  that  the  firem 
pursuance  of  his  duties,  got  down  from  1: 
of  the  engine  to  the  dew,  whne  he  coi 
look  ahead,  did  not  constitute  negligence 
part  of  the  company. 

2.  Rev.  St.  1898,  S  1809,  declat«  tl 
train  or  locomotive  shall  go  faster  than  si: 
per  hour  in  any  city  or  village  until  it  ha 
ed  all  the  '  traveled  Etreeta  thereof.  I 
ISOOa  provides  that  railways  were  then 
lieved  from  slowing  down  trains  In  citii 
villages  to  six  miles  an  hoar,  on  conditic 
some  adequate  security  should  be  affordt 
to  exceed  a  speed  of  15  miles  per  hoa 
provided  that  gates  should  first  be  ^iaci 
maintained  on  such  street  crossings  withi 
and  incorporated  villages  over  whidi 
passed  as  the  public  authorities  thereof 
direct.  Held,  tliat  snch  statutes  should  t 
strued  together,  and  required  a  railroad 
ing  through  an  Incorporated  city  to  oper 
trains  over  street  crossings  where  no  gat 
been  erected  at  not  to  exceed  six  mil 
hour. 
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S.  A.  cbUd  25  mon^  of  age  it  sot  charge-  ' 
able  with  coDtribntorr  negligence.  i 

4.  Plaintiff,  after  eating  liis  supper,  went  Into  ' 
his  back  yard  to  prepare  some  wood,  and  was  \ 
followed  by  his  woa,  25  months  of  age.  While 
plaintiff  was  engaged  in  splitting  the  wood,  the 
fhild  left,  went  to  the  front  of  the  bonse, 
through   the  front  gate,  and  ont  onto  the  side-  j 
walk,  and  thence  a  short  distance  across  de- 
fendant's railway  track.    The  child  thereupon 
turned,  and  started  to  retom.   Plaintiff,  on  als- 
corering  that  the  child  was  gone,  dropped  the 
wood,  and  ran  after  him,  bat  the  child  was 
■tmck  by  a  train  before  plaintiff  could  get  to 
Mm.    Beld,  that  whether  plaintiff  was  guilty  '■ 
of  contribntory  negligence  in  not  taking  proper  , 
care  of  the  child  was  a  Qoestion  for  the  jury. 

Appeal  from  Circuit  Court,  Ashland  Coon- 
t;:  John  K.  Parish,  Judge. 

Action  by  William  O'Brien,  aa  admlnlstia- 
tor  of  the  estate  of  John  O'Brien,  deceased, 
against  the  Wiscondn  Central  Railway  Com- 
pany. From  a  Judgment  in  favor  of  defmd- 
ant,  plaintiff  appeals.  Reversed. 

This  action  iB  to  recover  damages  for  the 
alleged  negligent  killing  of  the  platntlfTs  in- 
fant son  June  18,  1001.  at  a  street  cross- 
taig  In  the  city  of  Ashland.  Issne  being  Join- 
ed and  trial  had,  the  court  at  the  close  of 
tbe  testimony  directed  a  verdict  In  favor  of 
the  defendant,  and  from  the  Judgment  enter- 
ed thereon  the  plaintiff  brings  this  appeal. 
The  negligence  alleged  is  tbe  excessive  speed 
of  the  train,  and  the  failure  to  keep  a  look- 
oat  In  the  direction  in  which  the  train  was , 
going  at  the  time.  It  appears,  and  Is  undls- 
pated,  that  the  defendant's  passenger  depot 
is  within  tbe  city  limits;  that  tbe  defend- 
ant's line  of  railway  from  that  dty  to  Chi- 
cago at  first  runs  directly  east  for  seven  ; 
blocks  to  Sixth  Avenue  Bast;  tbat  Just  be- 
fore crossing  that  avenue  It  begins  to  turn 
to  tlie  soiitbeost.  and  continues  to  do  so  un-  [ 
til  after  crossing  Seventh  Avenue  East;  that 
on  the  evening  In  question  the  defendant's 
regnlar  passenger  train  for  Chicago  left  tbe 
depot  at  7:25  p.  m.,  and  when  it  reached 
Seventh  Avenue  East  It  hin  over  the  child, 
and  injured  it,  so  that  It  died  the  next  morn- 
ing. There  is  evidence  tending  to  prove  tbat 
tbe  plaintiff  was  a  laboring  man,  39  years  of 
age;  that  he  lived  with  his  temlly.  consist- 
ing  of  his  wife  and  three  children,  on  the 
west  side  of  Seventh  Avenue  Bast,  and  in 
the  Bccond  house  Immediately  south  of  the 
railway  track;  that  he  came  home  from  his 
work  at  half  imst  6  o'clock:  that  after  be  had 
his  supper,  he  went  back  of  tbe  house  to  an 
alley,  160  feet  from  his  front  gate,  to  pre- 
pare some  wood,  and  little  Johnny,  then  25 
tnnntbs  of  age,  went  with  him;  that  while 
tbe  plaintiff  was  engaged  In  flitting  wood, 
Johnny  left  bis  father,  and  went  to  tbe  front 
of  tbe  bonse,  through  the  front  gate,  ont 
□poo  the  arenne  sidewalk,  thence  north  on 
the  sidewalk  across  the  defendant's  railway 
track  to  a  point  some  distance  north  of  the 
track,  whan  be  tomed  arotmd,  and  went 
hack  wiitb  alons  tbe  same  sldewanc  and 
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that  as  he  was  attempting  to  cross  the  rail- 
way track,  be  was  struck  by  the  train,  and 
so  injured  tbat  be  died  the  next  morning; 
that  when  the  plainUff  was  tai  the  act  of 
carrying  an  armful  of  wood  into  the  kitchen, 
he  missed  the  child,  and  so  dropped  bis  wood, 
and  looked  In  front,  and  saw  tbe  child,  then 
20  to  25  feet  north  of  the  track,  running 
alcmg  the  sidewalk  toward  the  track,  and 
be  Immediately  started  on  the  run  for  tbe 
child  with  all  bis  speed,  but  the  train  got  to 
the  child  first;  that  when  be  first  discov- 
ered the  child,  he  was  140  feet  from  him 
on  tbe  line  he  went,  and  that  tbe  train  at 
that  instant  was  226  feet  from  the  child. 
It  Is  practically  undisputed  that  tbe  engineer 
kept  a  lookout  on  his  side  of  the  train  ail 
the  time  as  It  approached  Seventh  Avenue 
East,  and  could  see  the  track  and  south  of 
It,  but  could  not  see  north  of  the  track  by 
reason  of  the  curve  ta  the  track;  that  Just 
before  reaching  Sixth  Avenue  Bast,  the  fire- 
man, whose  place  was  on  the  north  side  of 
the  cab,  got  down  on  tbe  deck,  and  pulled 
the  door  open,  and  reached  over  with  his 
left  hand  for  tbe  Injector,  to  keep  the  engine 
from  blowing  off,  and  so  could  not  see  the 
track  as  tbe  train  approached  Seventh  Ave-- 
nne  East;  tbat  the  roundhouse  foreman,  who 
happened  to  be  riding  In  the  cab  to  his  place 
of  business,  about  a  mile  from  the  depot,  and 
when  the  engine  was  about  at  the  alley  men- 
tioned, looked  through  the  front  cab  door, 
and  saw  tbe  llUle  child  80  to  85  feet  north 
of  the  center  of  the  track,  walking  north 
on  tbe  sidewalk,  away  from  the  track;  tbat 
he  then  turned  around  to  speak  to  the  en- 
gineer, who  failed  to  hear  him,  when  he 
again  looked  ahead,  and  saw  the  child,  then 
almut  15  or  20  feet  from  the  track,  running 
toward  It;  that  be  immediately  called  to  the 
engineer,  who  turned  his  bead  in  through  the 
window,  set  the  brake,  and  reversed  tbe 
engine  Just  as  soon  as  he  possibly  could,  and 
the  train  was  stopped  as  aooa  as  possible; 
that  the  autfMOMtlc  atar  bell  wu  ringing  all 
tbe  time. 

Dnfnr  ft  Alvord,  for  appellant  Howard 
Horrls  and  Thos.  H.  Gill,  tor  respondent 

CASSODAY,  a  J.  (after  stating  the  facta). 
We  cannot  say  that  there  was  any  error  In 
refusing  to  submit  to  the  Jury  the  question 
whether  the  defendant  was  negligent  In  fall- 
ing to  keep  a  lookout  in  the  direction  In 
which  tbe  train  was  going  at  the  time.  The 
facts  are  given  In  the  foregoing  statement. 
Tbe  engineer  was  on  the  lookout  on  his  side 
of  the  train  all  the  time  as  they  approached 
Seventh  avenue.  The  mere  fact  that  the 
fireman,  in  pursuance  of  the  requirements  of 
his  duties,  Just  before  reaching  tbat  avenue, 
got  down  on  the  deck,  where  he  could  not 
look  ahead,  cannot  be  regarded  aa  negligence, 
under  the  circumstances  stated. 

2.  But  there  Is  evidence  tending  to  prove 
that  tbe  train  was  at  itJieiz^^VgolntP^nfe 
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nto  of  more  thao  six  mUea  per  hour.  The 
statute  declares.  In  effect,  that  "no  train  or 
locomotiTe  shall  go  taBtef'  In  any  city  or 
TlUase  "than  at  the  rate  of  irix  miles  per 
hour."  until  it  has  ^'passed  all  the  traveled 
-streets  thereof."  Section  1808,  Ber.  8t  1898. 
But  counsel  for  the  defendant  contend  that 
the  next  section  of  the  statute  makes  an  ex- 
ception to  the  general  rule,  and  permits  a 
speed  of  IB  miles  an  bout,  and  only  requires 
gates  to  "be  placed  and  maintained  upon 
such  street  crossings"  when  directed  by  the 
city  or  Tillage  autborltieB  (section  1809a, 
Ber.  St  1898);  In  other  words,  that  the  8ta^ 
ute  authorised  a  speed  of  15  miles  an  hour 
without  gates,  but  simply  required  railway 
companies  to  construct  gates  when  directed 
to  do  80  by  the  dty  or  Tillage.  In  support 
of  such  contention,  counsel  seem  to  rely 
upon  Nolan  t.  M.  U  8.  &  W.  By.  Co.,  9i  Wis. 
16,  22,  23,  64  N.  W.  819.  It  was  there  held 
that  the  statute  had  no  appUeatkm  to  unin- 
corporated Tillages,  but  it  was  there  said,  in 
effect  by  our  late  Krother  Plnney,  that  the 
two  statutes  must  be  construed  togethw; 
that  the  act  from  which  the  last  section  was 
taken  Is  entitled  "An  act  to  limit  the  rate  of 
speed  of  railroad  trains  and  locomotiTes  in 
incnrporated  Tillages  and  cities**  (Laws  1881, 
p.  676,  c.  467);  that  railway  corporations 
were  thereby  reliered  from  slowing  down  all 
trains  In  dtles  and  Tillages  to  six  miles  an 
hour,  "on  condition  that  some  adequate  se- 
curity should  be  afforded  In  the  case  of  an 
Increased  rate  of  speed  to  fifteen  miles  an 
hour,  and  to  that  end  It  was  proTlded." 
ammg  other  things,  in  the  language  of  the 
stetote.  "that  gates  shall  first  be  placed  and 
maintained  upon  such  street  crossings  within 
cities  and  Incorporated  Tillages  over  which 
trains  shall  pass,  as  the  public  authorities 
of  any  such  city  or  Tillage  may  direct." 
Certelnly.  the  opinion  of  Mr.  Justice  Plnney 
does  not  bear  the  construction  placed  upon 
It  by  counsel  But  It  is  unnecessary  to  dis- 
cuss the  question  as  to  the  meaning  of  the 
sections  of  the  statutes  cited,  since  It  Is 
fully  covered  by  the  opinion  of  Mr.  Justice 
Dodge  in  the  recent  case  of  Schroeder  t. 
Wisconsin  Cent  By.  Co.,  93  N.  W.  837,  840, 
S41.  It  was  there  expressly  "hold  that  the 
two  statutes  should  be  construed  together, 
and  required  a  railroad  passing  through  sn 
Incorporated  city  to  operate  Its  trains  orer 
street  crossings  at  not  to  exceed  six  miles 
per  hour  where  no  gates  had  been  erected, 
as  authorized  by  the  latter  section."  The 
evidence  was  certainly  sufficient  to  take  the 
case  to  the  Jury  on  the  question  whether  the 
train  was  at  the  time  running  at  an  unlaw- 
ful rate  of  speed.  For  the  purpose  of  this 
appeal,  we  must  assume  that  It  was  running 
at  an  unlawful  rate  of  qwed. 

8.  This  being  so.  we  cannot  say,  as  a 
matter  of  law,  that  such  unlawful  rate  of 
speed  was  not  the  proximate  cause  of  the 
injury  and  death  of  the  child.  Of  course, 
a  child  of  such  tender  years  la  not  charge- 


able with  contributory  negligence.  If  it  li 
claimed  that  the  parente  were,  that  would, 
at  least,  be  a  question  fw  the  Jury.  Hoppe 
T.  a  M.  &  8t  P.  By.  Oo.,  61  Wis.  357.  21 
N.  W.  227;  Hooker  t.  0.  H.  &  8L  P.  By.  Ocl. 
76  Wis.  642.  44  S.  W.  1085.  The  liability 
of  a  railway  train  running  oTor  pedestriam, 
and  especially  children,  in  dtles  and  vil- 
lages. Is,  of  course,  much  greater  than  In  Uie 
country.  The  object  of  the  statutes  so  limit- 
ing the  rate  ot  the  speeA  of  trains  In  dues 
and  Tillages  was  to  proTent  such  injuriea 
The  question  of  proximate  cause  was  prop- 
erly for  the  Jury,  under  appropriate  instnI^ 
tlons  from  the  court 

The  Judgment  of  the  circuit  court  is  re- 
Tersed,  and  the  cause  is  runanded  foe  t 
new  triaL 

8IBBBCEBB,      totA  no  part 


FISCHBECK  V.  MIELENZ. 
(Supreme  CcHirt  of  WhRousin.    S^L  8,  1903.) 

JUDOMBNTa  —  PATHBNT  —  ASSIGNMENT  —  IN- 
SOLVSNCT— CLAIMS  —  RBFBRBNCB  —  DISUIS- 
8AL— RES  JUDICATA— TRIAD-PINDDiaS  -  AP- 
PBAL— RBUAND. 

1.  Where,  on  an  issue  as  to  whether  cwtain 
JadgmentD  against  an  Insolvent  bad  been  paid, 
the  court  found  that  a  bank,  the  owner  ot  audi 
Jadgmeots,  had  realized  from  the  sale  of  co- 
tain  personalty  in  the  ordinary  course  of  trade 
a  som  "nearly  equal  to  the  bank's  demand," 
and  that  there  still  remained  on  hand  and  an- 
disposed  of  "considerable  material,"  as  well  as 
machinery,  tools,  vats,  etc.,  but  failed  to  find 
Just  how  much  of  the  bank's  demand  remained 
nnpaid,  or  the  value  of  the  propoi?  andisp(»ed 
of,  but  found  that  the  Judgments  had  been  sat- 
isfied, and  it  was  Impossible  to  tell  from  the 
record  the  amount  due  on  a  fair  accountiog 
when  the  properlr  wss  transferred  by  the  bask 
to  defendant,  the  case  would  be  remanded  for 
further  trial. 

2.  Where  a  judgment  creditor,  prior  to  the 
assignment  of  the  judgments,  had  received  from 
property  purchased  on  execution  under  the  judg- 
ments an  amount  nearly  sufficient  to  pay  the 
same,  and  had  agreed  to  transfer  all  the  prop-  , 
erty  so  received  over  and  above  that  necessary 

to  satisfy  its  indebtedness,  a  subsegoeot  as- 
signee of  the  judgments  and  transferee  of  the  | 
property  was  accountable  for  the  amount  paid  i 
on  the  same,  and  only  acquired  the  judgment  \ 
creditor's  interest  In  the  judgments  and  pr^ierty  | 
as  of  the  date  of  the  transfer.  | 

3.  A    bank    recovered    certain    judgmenta  i 
against  a  debtor,  and  acquired  certain  personal  | 
property  on  execution  thereunder,  from  whicli  | 
a  large  part  of  the  judgmeots  was  paid.  There- 
after the  judgment  debtor  made  an  asrignment 
and  the  bank  filed  its  claim  with  the  assignee. 
The  claim  on  a  reference  was  allowed,  but  Ok 
court,  on  objection,  disallowed  the  referee's  re- 
port, and  directed  a  further  reference,  where- 
upon the  bank  withdrew  Its  claim,  which  was 
dismissed,  with  costs.    Held,  that  such  dismissal 
was  not  on  the  merits,  and  was.  therefore,  not 
res  judicata  of  the  validity  of  the  bank's  claim. 

Appeal  from  Circuit  Court  Milwaukee  ' 
County;  Lawrence  W.  Halsey,  Judge. 

Action  by  Anna  Hottelet  against  F.  W.  Von 
Ootzhausen  and  others.    Defendant  Albert  B.  1 
Mieienz  filed  cross-complalot  against  defend-  ! 
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ant  Olga  Flschbeck,  From  the  judgment  ren- 
dered defendant  Mleleui  appeals.  BeTeraed. 

This  la  an  acttoo  for  the  partition  of  the 
premises  described,  of  which  Fred  Roth  own- 
ed the  undivided  one-foarth  interest  from 
April  30,  1896,  to  Augnst  28,  1896.  The  con- 
troversy here  is  between  Mlelenz.  to  whom 
five  of  the  Jndgments  hereinafter  mentioned 
were  assigned  by  the  bank,  as  hereinafter 
stated,  and  who  filed  a  cross-complaint  against 
the  defendant  FlschbedE,  who  has  become  the 
owner  of  Roth's  one-fourth  Interest  In  the 
laud  In  question.  It  appears  from  the  record, 
and,  among  other  things,  is  found,  In  effecc, 
by  tbe  court:  That  on  the  day  and  year 
last  mentioned  tbe  Marshall  &  Ulsley  Bank 
entered  by  confession  six  several  Judgments 
against  Fred  Both  In  tbe  aggregate  amount 
of  more  than  (12,000,  and  each  of  them  was 
duly  docketed  on  that  day.  Tbat  executions 
were  Immediately  Issued  thereon,  and  levied 
on  all  and  singular  the  visible  and  tangible 
personal  property  of  Fred  Roth,  including  a 
large  stock  of  machinery,  tools,  tubs,  vats, 
merchandise,  and  materials  used  In  tbe  pickle 
nnd  vinegar  factory.  That  the  property  so 
levied  upon  was  bid  In  on  the  execution  sale 
by  the  bank  for  $3,000.  After  the  confes- 
sion and  docketing  of  said  Judgments,  and 
on  August  28,  1896.  Fred  Roth  made  a  vol- 
untary assignment  for  the  benefit  of  his  cred- 
itors of  all  of  bis  propt^rty,  including  the  land 
In  question,  to  one  Phillip  G.  Hlnners,  who, 
as  such  assignee,  duly  sold  and  conveyed  the 
land  in  question  to  August  BIcbter,  Jr.,  April 
3,  1807,  and  ttiat  sale  and  conveyance  was 
duly  confirmed  by  the  court  May  11,  1897, 
and  subsequently  Blchter  sold  and  conveyed 
the  land  In  question  to  tbe  defendant  Olga 
Plschbeck.  When  the  bank  bid  In  the  per- 
sonal property  on  execution  sale,  as  men- 
tioned. It  engaged  tbe  services  and  special 
flkfll  of  Fred  Roth  to  core,  finish,  and  mar- 
ket tbe  merchandise  and  stock  on  hand,  a 
large  portion  whereof  was  then  still  In  pro- 
cess of  manufacturing  or  ripening,  and  that 
It  agreed  to  pay  Roth  for  such  service  In 
rash  (100  per  month,  and  to  turn  over  to 
him  or  his  order  all  the  surplus,  after  realiz- 
ing the  amount  of  the  bank's  claim  or  In- 
vestment, with  Interest  and  such  costs  or  ex- 
penses as  It  might  Incur.  That  Both  acted 
apon  this  undertaking,  and  gave  his  personal 
lerrlce  and  attention  to  finishing  and  market- 
ing the  product.  Tbat  by  June  2S,  1897,  there 
bad  been  realized  from  the  sale  of  such  per- 
sonal property  In  the  ordinary  course  of 
trade  a  sum  nearly  equal  to  the  bank's  de- 
mand, while  considerable  material,  as  well 
■a  machinery,  tools,  vats,  etc.,  still  remained 
on  band  and  tmdisposed  of;  and  ttiat  then 
and  there,  In  consideration  of  the  payment  of 
$400,  tbe  bank  turned  over  the  rest,  residue, 
and  remainder  of  all  property  bid  In  at  tbe 
execution  sale  to  the  defendant  Mlelenz, 
agreeing  to  assign  to  him  upon  demand  the 
nroBl  Judgments  against  Fred  Roth,  which 


tben  stood  of  record  still  uncanceled.  Tbat 
Mielens  was  a  relative  of  Roth,  and  acted  In 
said  transaction  not  for  himself,  but  for  the 
benefit  of  Fred  Roth,  and,  after  Roth's  death 
later  on,  for  tbe  benefit  of  Roth's  family. 
That  the  bank  did  assign  all  its  right,  title, 
and  interest  in  and  to  five  of  said  Judgments 
to  Mlelenz  July  10,  1900,  reciting  therein  a 
consideration  of  fl,  but  gave  to  Mlelenz  a 
receipt  therefor,  of  even  date,  for  (400.  De- 
cember 9.  1896,  the  bank,  acting  under  tbe 
instructions  of  Mlelenz,  presented  and  filed  Its 
claim  In  the  matter  of  tbe  assignment  of  Roth 
for  the  benefit  of  his  creditors,  asking  to  par- 
ticipate In  the  distribution  of  a  dividend  then 
about  to  be  declared  to  the  extent  of  the  un- 
paid balance  then  appearing  to  be  still  due 
on  Its  eeveral  Judgments,  and  which  the  bank 
tben  claimed  to  amount  In  tbe  aggregate  to 
¥9.349.66  and  Interest.  That  the  assignee, 
HInnera,  objected  to  sucb  claim  on  the 
ground,  among  others,  that  under  the  arrange- 
ment mentioned  said  Judgments  bad  been 
paid  In  full;  and  that  there  was  nothing  any 
longer  due  from  Fred  Roth  to  the  bank.  That 
tbe  issue  thus  raised  was  referred  for  trial, 
and  a  great  deal  of  testimony  taken,  uiK>n 
which  tbe  referee  decided  in  favor  of  the 
bank,  holding  It  to  be  entitled  to  participate 
to  the  extent  of  its  Judgment  claims.  That 
upon  the  hearing  of  the  referee's  report  be- 
fore the  circuit  court  the  bank  moved  for  a 
confirmation  of  the  hnuings  of  the  referee, 
and  Hlnners  moved  to  set  aside  tbe  same. 
That  tbe  court  thereupon  refused  to  confirm 
such  report,  and  ordered  a  re-reference,  and 
further  testimony  to  be  taken,  for  the  pur- 
pose of  taking  proofs  aa  to  what  disposition 
bad  been  made  by  the  bank  of  the  property 
which  was  bid  In  and  purchased  upon  exe- 
cution sale,  the  manner  of  such  disposition, 
and  the  sums  or  amounts  realized  therefor 
either  in  cash  or  outstanding  accounts,  and 
that  sucb  re-reference  be.  and  thereby  was, 
confirmed  solely  as  to  the  particulars  above 
mentioned.  That  pending  sucb  proceedings 
the  bank  withdrew  its  claim,  and  thereupon, 
and  on  November  6,  1S98,  tbe  court  enterea 
its  order  and  Judgment  tbat  the  claim  of  the 
bank  filed  therein  be,  and  tbe  same  was  there- 
by, withdrawn,  and  ail  proceedinga  bad  there- 
on on  the  part  of  the  bank  be,  and  they  there- 
by were,  dismissed,  with  costs  In  favor  of 
Hlnners,  to  be  taxed  by  the  clerk  of  the  court, 
and  that  no  further  proceedinga  were  ever 
bad  to  enforce  said  Judgment  claims. 

Upon  such  facts  the  court  found  as  con- 
clusions of  law  that  from  and  after  June  28. 
1897,  there  was  nothing  any  longer  due  and 
owing  upon  said  several  judgments  from  Fred 
Roth  by  reason  of  tbe  dealings  Iwtween  tbe 
bank  and  the  Judgment  debtor;  that  Mlelenz, 
in  procuring  an  assignment  of  such  Judgments 
was  a  naked  trustee  for  Roth  and  his  family, 
and  that  the  same  ought  to  be  released  and 
canceled  of  record,  because  not  any  longer 
constituting  either  a  legal  or^^^^j^^en 
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iqwD  the  one-fomtb  undivided  Interest  In  tUe 
premlsM  described,  and  now  owned  by  tbe 
d^ndant  Flschbeck.  It  was  furUier  foimd 
by  tbe  conrt  that  the  bank  held  aa  collateral 
security  fbr  the  indebtednew  covered  by  auch 
Judgments  a  second  mortgage  on  landa  In 
the  Second  and  Fourth  Wards  of  Milwaukee, 
the  value  of  which  was  greatly  in  excess  of 
tbe  i«gr««ate  Indebtedness  secured  by  both 
of  such  mortgages;  that  Angnst  IB,  1^6.  the 
bank  allowed  the  land  known  aa  the  **vlnegar 
factory  property,"  In  the  Fourth  Ward,  to 
be  sold  on  sutdi  first  mortgage  for  much  leas 
than  It  was  Intzln^caUy  worth,  without  the 
sl^test  effort  on  the  part  of  the  bank  to 
bid  In  tkB  same  or  to  compete  as  a  subse- 
quent Incumbrancer  at  the  sale  thereof;  and 
that  August  81,  1897,  the  bank,  without  any 
consideration,  and  upon  the  m^e  request 
of  Mlelenz,  acknowledged  part  satisfaction 
and  release  of  record  of  its  second  mortgage 
from  the  Roth  homestead,  to  enable  the  own- 
ers thereof  to  sell  the  same.  Upon  such  find- 
ings the  court,  among  other  things,  adjudged 
that  the  defendant  Albert  E.  Mlelenz  had  no 
claim  or  lien,  legal  or  equitable,  upon  the 
undivided  one-fourth  Interest  belonging  to  the 
defendant  Elschbeck,  and  that  his  crosa-com- 
plalut  In  that  behalf. ongbt  to  be  dismissed, 
with  costs  In  her  favor.  From  such  Judg- 
ment the  defendant  Mlelens  brings  this  ap- 
peal. 

Wheeler  &  Perry,  for  appellant  Sylves- 
ter, Schelber  &  Orth,  for  respondent 

OASSODAY,  O.  J.  (after  stating  the  facts). 
It  Is  conceded  that  the  five  Judgments  against 
Both  and  In  favor  of  the  bank  became  liens 
upon  Roth's  quarter  interest  In  the  land  in 
question  August  28,  1896.  Tb6  important 
question  la  whether  those  Judgments  were 
fully  paid  by  the  agreemraits  and  dealings 
between  the  bank  and  Both  and  the  bank 
nnd  Mlelena,  who  acted,  not  for  himself,  bnt 
for  the  benefit  of  Roth  during  his  life,  and 
after  bis  death  for  the  benefit  of  Both'a 
family.  In  respect  to  Roth's  property  and 
services  and  the  Judgments.  The  agreement 
with  Roth,  as  found  by  the  court,  was  that, 
after  the  bank  should  realize  the  amount  of 
Its  claim  or  investment  with  interest,  costs 
and  expenses,  "all  the  anrplus"  or  balance 
of  the  property  should  be  turned  over  to 
Roth  or  blB  order.  The  court  found  that  as 
early  as  June  28.  1897,  the  bank  had  "real- 
ized from  tbe  sale  of  such  personalty,  in  the 
ordinary  course  of  trade,  a  sum  nearly  equal 
to  the  baidc's  demand,"  while  there  "still  re- 
mained on  hand  and  undisposed  oT*  a  "con- 
siderable material,  as  well  aa  machinery, 
tools,  vats,  etc."  Bu£  the  court  fails  to  find 
JuBt  bow  much  of  the  bank's  demand  so  re- 
mained unpaid  at  that  time,  or  the  value  of 
the  property  then  remaining  on  hand  and 
undlsiMJScd  of.  Under  such  circumstances 
the  bank,  on  the  day  and  year  last  men- 


tioned, turned  over  to  Mlelens  all  th 
residue,  and  remainder  of  the  persona 
erty  it  bad  bid  In  at  execution  sale,  ai 
agreed  "to  assign  to  him  upon  dema 
several  Judgments"  mentioned.  In  cod 
tion  of  $400  then  paid  Mlelens 
bank.  Of  course,  the  property  recel 
him  at  the  time  must  have  been  regai 
of  equal  value,  at  least  to  the  MOO  s 
The  vice  president  of  the  bank,  wt 
ducted  the  principal  negotiations  witl 
testified  to  the  effect  that  aU  the  bani 
ed  was  to  get  enough  out  of  the  jtrop 
pay  Roth's  Indebtedness  to  the  bank 
if  there  was  anything  left  the  baz 
willing  to  turn  It  over  to  Roth,  or  to  a 
he  might  name;  that  the  bank  did  no 
to  satisfy  any  Judgment  but  itimply 
that  if  the  bank  ahould  get  enough 
its  debt  against  Roth,  whatever  thei 
left  Roth  could  have  for  himself,  his  i 
his  friends;  that  the  bank  'Agreed  to 
tbe  debt  simply."  He  also  testified, 
section  4096,  to  tbe  effect  that  the  bi 
celved  out  of  the  property  so  taken  i 
cutlon  fll>492.93  net  and  that  that 
■balance  of  principal  due  of  $507.07,  a: 
to  that  sum  should  be  added  $502.51  I 
and  certain  expenses.  It  la  obvioui 
the  evidence,  as  weU  as  the  findings 
court,  that  the  bank  miUle  the  agre 
and  acted  as  mentioned  in  good  fiUi 
for  the  purpose  of  allowing  Roth  a 
fomlly  to  have  the  benefit  of  all  sales 
property  and  idl  the  property  over  am 
what  was  necessary  to  aattefy  ite  in 
ness  against  Roth.  The  bank  only  c 
and  Mlelenz,  aa  the^asalgnee  of  the 
is  only  entitled  to  recover,  what  hi 
realized  or  received  from  the  proper 
and  above  auch  liuiebtednees  to  tbe 
It  la  Impossible  to  tell  from  the  reco 
tbe  amount  due  tbe  bank,  upon  a  t 
counting,  at  the  time  the  property 
transferred  to  Mlelens;  and  the  conr 
DO  finding  on  tbe  question,  except  aa 
The  trial  court  is  the  apifftvUite  pi 
the  determination  of  such  qneationi 
result  is  tliat  ttiere  must  be  further  ti 
findings  of  the  court  on  that  question. 
V.  Grlswold,  109  Wis.  275,  280.  85  N. ' 
Bostwick  V.  U.  L.  L  Oo.  of  N.  T.  (V 
N,  W.  246,  269;  Klnn  v.  First  Nationi 
of  Mineral  Point  (not  yet  officially  re] 
95  N.  W.  969. 

2.  In  view  of  the  findings  and  e 
mentioned  and  what  has  be«i  said 
hardly  necessary  to  say  that  the  con 
to  the  effect  that  by  the  transCor  and 
ment  mentioned  the  Indebtedness  aeci 
tbe  Judgments,  and  which  had  been  sq 
paid  and  satlafied,  was  thereby  revlv 
made  enforceable  for  the  full  amo 
$12,000  and  Interest,  less  the  $3,000 
the  bank  bid  In  the  property  for  at  t 
cntion  sale.  Is  without  foundation.  B 
tranaf era  and  agslffument  Mlelens  waa 
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la  tbe  position  of  ttie  bank,  and  accountable 
nccordlnsly;  but  he  thereby  occupied  no  bet- 
ter position  and  secured  no  superior  rights. 
It  Is  elementary  that  "the  assignee  of  a  chose 
in  action  succeeds  to  all  the  rights  of  the  as- 
signor, and  these  rights,  whether  legal  or 
equitable,  will  be  recognized  and  protected 
by  courts  of  law  against  all  persons  having 
notice  of  tbe  assignment."  2  Am.  &  Eng. 
Ency.  Law  (2d  Ed.)  1088.  This  court  has 
repeatedly  held  that  tbe  assignee  of  a  Judg- 
ment or  chose  In  action  takes  It  subject  to 
all  the  equities  between  tbe  parties.  Blakes- 
ley  V.  Johnson,  13  Wit.  630;  Rockwell  t. 
Daniels,  4  Wis.  432. 

3.  It  is  claimed  on  the  part  of  FIschbeck 
that  the  presentation  of  the  claim  secured  by 
the  Judgments  in  the  assignment  proceed- 
ings, the  favorable  report  thereon  by  the 
referee,  the  refusal  of  the  court  to  confirm 
such  report,  and  the  re-reference  thereof, 
and  the  withdrawal  of  such  claim  pending 
■neb  proceedings,  and  the  entry  of  an  order 
and  Judgment  therein  to  the  effect  that  such 
claim  was  thereby  withdrawn  and  all  pro- 
ceedings had  thereon  on  the  part  of  the 
bank  be  and  were  thereby  dismissed,  with 
costs,  should  be  regarded  as  res  adjudlcata 
against  the  bank  and  Mlelenz,  as  its  as- 
signee. Such  is  not  the  law.  It  will  be  ob- 
served that  the  merits  of  the  claim  were  not 
passed  upon;  much  less  determined.  In 
such  determination  a  Jury  trial  was,  In  the 
discretion  of  tbe  court,  permissible.  No 
"final  hearing"  or  order  was  ever  made 
thereon.  Section  1699,  Rev.  St  1898.  The 
withdrawal  of  the  claim  simply  prevented 
participation  In  the  estate  assigned.  Section 
1700,  Rev.  St.  1898.  While  the  administra- 
tion of  Insolvent  estates  are  to  a  certain  ex- 
tent governed  by  equitable  principles,  yet 
tbe  mere  allowance  or  disallowance  of  a 
claim  Is  In  the  nature  of  a  legal  action.  In 
re  Assignment  of  Sherry,  101  Wis.  11,  16,  17, 
70  .V  W.  611;  National  Bank  v.  Herman,  114 
Wis.  582,  9x  N.  W.  112.  The  withdrawal  of 
such  claim  Is  In  the  nature  of  a  voluntary 
nonsuit.  Thus  It  has  been  held  that  a  Judg- 
ment Is  not  res  adjudlcata  as  to  defendants 
against  whom  the  action  was  discontinued 
before  verdict.  Newell  v.  Smith,  38  Wis.  39. 
See,  also,  Morse  v.  Stockman,  66  Wis.  36, 
2ti  X.  W.  176.  Nor  where  a  Judgment  of 
dismissal  is  entered  upon  a  mere  stipulation 
to  dismiss.  Bishop  v.  McGlllls,  82  Wis.  120. 
51  X.  W.  1075.  iflven  In  equitable  actions, 
where  tbe  dismissal  is  not  upon  the  merits, 
it  does  not  operate  as  a  bar.  Spear  v.  Door 
County,  65  Wis.  298,  27  N.  W.  80;  Richards 
T.  AlIIs,  82  Wis.  509.  52  N.  W.  593.  We  must 
hold  that  tbe  withdrawal  of  the  claim  and 
the  action  of  the  coort  thereon  was  not  res 
Hdjudlcata. 

The  judgment  of  the  drcalt  court  Is  re- 
versed, and  the  cause  Is  remanded  for  fur- 
ther trial  end  findings  as  mentioned  In  this 
opinion,  and  for  further  proceedings  accord- 
ing to  law. 


PYM  V.  PTM. 
(Supreme  Court  of  WlscoDsin.    Sept.  8,  1903.) 

EXECUTORS-CLAIMS— EVIDENCE  —  DECLARA- 
TION OP  DECEASED  PERSONS— RBSIDD  ART 
LBOATBE— BOND  TO  PAY  DEBTS  AND  LEOA- 
CIBS  —  CHARGE  —  HOMESTEAD  —  ACTIONS  — 
LIMITATIONS. 

1.  Where  an  executrix  and  residuary  legatee 
gave  a  bond  conditioned  to  pay  all  debts  and 
legacies  of  the  testator,  under  Kev.  St.  1898,  I 
3795,  providing  that  in  such  case  be  shall  not 
be  reoulred  to  return  an  inventory,  the  giving 
of  BucD  bond  did  not  relieve  testator's  property 
from  liability  for  debts,  and  i-ender  tbe  execu- 
trix only  personally  liable,  but  a  cTeditor  of  the 
estate  was  entitled,  notwithstanding  the  giving 
of  such  bond,  to  soe  to  enforce  an  equitabte  lien 
on  testator's  realty  for  the  payment  of  Ub 
claim. 

2.  Rev.  St.  1898,  S  2983,  provides  that  a 
debtor's  village  homestead,  not  exceeding  one- 
fourth  of  an  acre,  shall  be  exempt,  and  section 
3802  provides  that,  if  a  testator  shall  make  a 

Srovislon  in  his  wlU  for  the  payment  of  his 
ebta.  they  shall  be  paid,  but  that  no  general 
directioDa  to  pay  debts  shall  subject  the  home- 
stead to  the  payment  thereof.  Held,  that  a  will 
devising  to  testator's  widow  all  of  his  real  and 
personal  property  "which  should  remain  after 
payment  of  his  "just  debts  and  funeral  ex- 
t>ense8,"  was  only  safflcient  to  auUiorize  the 
payment  of  debts  out  of  the  real  estate  in  ex- 
cess of  the  one-fourth  acre  owned  and  occupied 
by  deceased  and  his  wife  as  their  homestead  at 
the  time  of  bis  death. 

3.  In  an  action  by  testator's  son  against  tes- 
tator's widow,  who  was  the  residuaiy  legatee, 
to  recover  an  alleged  indebtedness  of  decedent 
to  plaintiff,  evidence  that  testator  told  defend- 
ant that  plaintiff  had  taken  a  sum  of  money 
belonging  to  testator,  and  deposited  it  In  plain- 
tiff's name  in  a  certain  bank,  contrary  to  tes- 
tator's protest,  was  inadmissible. 

4.  In  an  action  by  testator's  son,  to  recover 
money  alleged  to  have  been  advanced  to  bis 
father  in  his  lifetime,  against  testator's  widow, 
tbe  fact  that  prior  to  testator's  death  plaintiff 
was  sued  by  nlm  to  recover  money  alleged  to 
have  been  converted  by  plaintiff,  and  that  he 
settled  such  wit,  was  admissible  as  an  admis- 
sion. 

5.  Snch  evidence  was  not  conflnslve  as  to  tbe 
father's  claim  relative  to  tbe  funds  alleged  to 
have  been  converted  as  alleged  in  his  complaint 
in  such  suit,  and  of  the  fact  that  plaintiff  ac- 
quiesced therein. 

6.  Where  the  widow  and  residuary  legatee 
under  her  husband's  will  filed  a  bond  to  pay 
debts  and  legacies,  as  authorized  by  Rev.  St. 
1898,  g  3795,  and  thereby  became  personally 
Imble  to  pay  testator's  debts,  an  action  by  a 
creditor  to  recover  an  alleged  debt  from  her  did 
not  accrue  until  after  the  giving  of  such  bond, 
and  was  not  barred  until  uie  expiration  of  six 
years  thei-eafter. 

Appeal  from  Circuit  Court,  Brown  Oonn- 
ty;  Sam'l  D.  Hastings,  Judge. 

Action  by  George  Pym  against  Mary  H. 
Pym.  From  a  Judgment  In  favor  of  defend- 
ant, plaintiff  appeals.  Reversed. 

This  action  was  commenced  May  15,  1900, 
to  recover  $524.16,  alleged  to  have  been  loan- 
ed and  advanced  to  the  defendant's  testate, 
William  Pym,  who  died  March  21,  1894. 
The  complaint  alleges,  hi  effect,  that  Wil- 
liam Pym  became  indebted  to  the  plalntlfl  on 
an  account  for  moneys  loaned  and  advanced 
to  him  during  his  lifetime,  upon  his  request, 
to  the  amount  "^ted^.ug^o^  tl^^^^^^^n- 
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reaBon,  said  William  Pym  was  unable  to  re- 
pay the  several  sums  so  advanced,  he  would 
devise  and  bequeatti  his  two  lots  therein  de- 
scribed to  the  plaintiff  as  payment  therefor; 
that  the  money  was  demanded  of  William 
Pym  and  the  defendant,  but  was  never  re- 
paid; that  William  Pym  died  March  21,  1894, 
without  devising  said  lots  to  tbe  plaintiff; 
that  he  left  a  will,  in  which  he  named  the 
defendant  as  executrix  and  residuary  lega- 
tee, and  by  the  will  be  devised  all  of  bis 
properly  to  tbe  defendant,  subject  to  the  pay- 
ment of  his  debts,  funeral  expenses,  and  be- 
quests; that  May  3,  18M,  the  defendant  gave 
tbe  usual  statutory  bond  as  such  executrix 
and  residuary  I^atee,  as  required  by  section 
8795,  Rev.  St  1898,  and  all  the  property  of 
the  deceased  was  -assigned  to  her  by  the 
county  court;  that  the  real  estate  so  assign- 
ed consisted  of  the  two  lots  described;  that 
the  defendant  has  no  other  property  than  the 
two  lots  mentioned.  Wherefore  the  plalntlfir 
prfiyed  Judgment  for  the  sam  stated,  together 
with  costs,  and  that  the  judgment  be  de- 
clared a  lien  upon  tbe  lots  mentioned.  The 
answer' consists  of  admissions,  denials,  and 
counter  allegations  to  the  effect  that  the 
lots  and  the  building  thereon  constituted  the 
homestead  of  William  Pym  and  tbe  defend- 
ant, and  have  been  actually  selected  and  oc- 
cupied and  claimed  by  her  as  such  ever  since 
the  will  toolE  effect  May  2,  18id4,  and  that 
during  all  of  that  time  the  defendant  has  re- 
sided thereon,  and  still  resides  thereon;  that, 
if  the  plaintiff  loaned  and  advanced  moneys 
to  William  Pym,  the  same  were  taken  out 
of  the  moneys  and  property  which  belonged 
to  William  Pym  or  his  estate.  And  for  a 
separate  defense  tbe  answer  alleges  that  tbe 
rights  of  the  plaintiff,  If  any,  have  been  bar- 
red by  the  statutes  of  limitation.  At  the 
close  of  the  tiAal  the  court  made  findings  of 
fact  to  the  effect  that  the  plaintiff  was  the 
son  of  William  Pym,  and  the  defendant  was 
the  wife  of  William  Pym;  that  William  Pym 
died,  and  left  a  will  dated  January  16,  1891, 
and  which  was  admitted  to  probate  May  1, 
1804,  as  stated,  In  which  he  left  fl  to  the 
plaintiff,  ¥1  to  another  son,  and  made  tbe 
defendant  sole  executrix,  legatee,  and  dev- 
isee; that  the  whole  estate  was  assigned  to 
the  defendant  upon  her  giving  a  bond  of 
$100  ,to  pay  debts  and  legacies,  which  she 
gave;  that  tbe  items  of  money  mentioned 
In  the  complaint  were  paid  by  the  plaintiff 
out  of  the  moneys  and  property  which  be- 
longed to  William  Pym  or  bis  estate,  and 
made  at  or  about  the  times  mentioned  In 
the  complaint;  that  the  plaintiff  has  not  prov- 
en that  he  had  a  valid  claim  against  Wil- 
liam Pym  at  the  time  of  bis  decease,  or 
against  his  estate  at  any  time.  And  as  con- 
clusions of  law  the  court  found,  in  effect, 
that  the  plaintiff's  complaint  must  be  dis- 
missed, and  that  the  defendant  is  entitled  to 
Judgment  dlsmis^ng  the  complaint  and  for 
her  costs  and  expenses  In  the  action,  and 
<wdered  Judgment  to  be  entered  accordingly. 


From  the  Judgment  eo  entered  tbe  plaintiff 
brings  this  appeal.' 

Sheridan  &  Bvans,  fbr  appellant  Ellis. 
Merrill  ft  SllTerwood.  for  reqmndent 

CASSODAY,  C.  J.  (after  stating  the  facts). 
At  the  commencement  of  the  trial  the  de- 
fendant objected  to  any  evidence  under  the 
complalut  because  It  did  not  appear  there- 
from that  the  plaintiff  had  not  a  full  and 
complete  remedy  by  proceedings  in  the  coun- 
ty court,  and  hence  that  a  court  of  equity 
should  decline  to  take  jurisdiction.  This  ob- 
jection was  manifestly  based  upon  the  rul- 
ings of  this  court  In  Meyer  v.  Garthwaite. 
fl2  Wis.  671,  573,  676,  66  N.  W.  704;  Bum- 
ham  V.  Norton,  100  Wis.  8,  13,  75  N.  W.  304; 
Hill  V.  True,  104  Wis.  294,  301,  80  N.  W.  462; 
Ludlngton  v.  Pattou.  Ill  Wis.  208,  249,  86 
N.  W.  671.  The  complahit  alleges,  and  the 
proofs  show,  that  the  defendant,  as  executrix 
and  residuary  legatee,  bad  given  tbe  bond 
required  by  section  3795,  Rev.  St  1898,  con- 
ditioned "to  pay  all  the  debts  and  legacies 
of  the  testator."  This  being  so,  the  trial 
court  held.  In  pursuance  of  a  decision  of 
this  court,  that  the  effect  of  giving  such 
bond  was  to  pass  to  the  defendant  "tbe  abso- 
lute title  to  the  whole  estate,  and  to  termi- 
nate the  administration,"  and  that  "claims 
against  tbe  estate  became,  by  tbe  execu- 
tion of  the  bond,  claims  against  such  sole 
legatee,  and  the  remedy  of  general  creditors 
of  the  estate  was  thereafter  upon  the  bond 
or  against  the  legatee,  and  not  against  tbe 
estate.'*  Will  of  Ebenezer  W.  Oole,  52  Wis. 
691,  602,  9  N.  W.  064.  And  sec  Meyer  v. 
Garthwaite,  92  Wis.  575,  66  N.  W.  704.  In 
the  first  of  these  cases  it  is  said  that  such 
"is  the  doctrine  of  the  Massachusetts  cases" 
arising  under  a  statute  like  ours;  citing 
Thompson  v.  Brown,  16  Mass.  172;  Clarke  v. 
Tufts,  5  Pick.  337.  Neither  of  those  cases 
goes  to  the  extent  stated.  Thus,  In  a  recent 
case  in  that  state  it  Is  held  that:  "It  is  no 
defense  to  an  action  under  the"  statute 
"against  an  administrator  de  bonis  non  with 
the  wUI  annexed  that  the  original  executor, 
who  was  also  the  residuary  legatee,  gave  a 
bond  to  pay  debts  and  legacies."  Collins  v. 
Collins,  140  Mass.  602,  6  N.  E.  632.  It  is 
there  said  by  the  court  that:  "It  Is  true  that 
the  bond  made  the  executrix  personally  lia- 
ble upon  it  to  the  extmt  of  Its  penalty,  but 
that  Is  not  sufficient  to  exonerate  the  estate, 
unless  the  statutes  provide  that  it  shall  have 
that  effect  We  find  no  such  provision. 
*  •  *  The  purpose  of  the  section  was  to 
confirm  the  doctrine  of  Gore  v.  Brazier,  8 
Mass.  523,  543  [3  Am.  Dec.  182],  to  the  ef- 
fect that  'the  Hen  on  the  testator's  estate, 
real  or  personal,  •  *  •  remains  in  full 
force,  and  the  benefit  to  be  derived  by  a 
creditor  or  legatee  from  the  bond  Is  merely 
cumulative.' "  Page  505,  140  Masa,  and 
page  683,  6  N.  E.  And/then^JLfte^  citing 
Tbompson  T.  BMf^W-^J^H^^^TnftB,. 
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supra,  ^  the  exception  therein  mentlODed,  It 
is  said:  "But  tbls  exception  Is  shown  to  be 
coosistent  with  the  principle  quoted  from 
Gore  T.  Brazier  by  the  fact  tbut  It  also  Is 
adopted  by  the  statute.  And  that  principle 
Is  80  fully  recognized  by  tbe  later  decisions 
that  It  Is  only  necessary  to  cite  them."  Cit- 
ing □mneroDs  cases.  Page  506,  140  Mass., 
and  page  633,  5  N.  E.  To  the  same  effect: 
Jenkins  v.  Wood,  144  Mass.  238.  10  N.  E. 
81S.  So  it  has  been  held  in  Michigan,  that: 
"Tlie  statutes  declaring  that  all  of  a  testa- 
tor's property  shall  be  chargeable  with  tne 
payment  of  all  of  his  debts  create  an  equita- 
ble Hen  in  favor  of  creditors,  whlcb  Is  not 
destroyed  by  tbe  execution  of  the  statutory 
bond  by  a  residuary  legatee,  which  becomes 
an  additional  security  tor  such  payment." 
LafTerty  v.  People's  Savings  Bank,  76  Mich. 
35,  43  N.  W.  34.  See,  also,  Blackmore  v. 
Perkins.  95  Mich.  446.  64  N.  W.  &15.  In  a 
Ijiter  case  in  that  state  it  has  been  held,  In 
effect,  that  the  "right  of  disposition  of  tbe 
property"  of  the  estate  by  an  executor  and 
residuary  legatee  in  the  will,  who  has  given 
sucb  bond,  "la  subject  to  the  authority  of 
tbe  probate  court  to  compel  the  application 
of  the  pn^erty  to  the  payment,  ratably,  of 
tbe  decedent's  debts,  in  case  the  executor 
fails  to  provide  for  them  from  other  sources. 
Therefore  it  is  improper,  where  there  is  a 
deficiency  of  assets,  for  such  an  executor  to 
mortgage"  or  dispose  of  tbe  property  "In 
sQch  a  manner  as  to  work  preferences  among 
the  creditors."  In  re  Vedder's  Estate,  122 
Mich.  439,  81  N.  W.  356.  The  defendant  in 
the  case  at  bar,  having  given  the  bond,  as 
required  by  section  3T95,  Rev.  St  1898,  was 
thereby  relieved  from  making  or  returning 
an  Inventory  of  tbe  estate;  but  this  court 
has  held.  In  harmony  with  the  cases  cited, 
"that  the  mere  ordering,  receiving  and  ap- 
proving the  bond"  did  not  Ipso  facto  vest 
"the  title  to  the  whole  estate,  both  real  and 
persoual.  In  the  executrix  absolutely  and  ir- 
revocably." Jones  V.  Roberts,  84  Wis.  465, 
470.  54  N.  W.  917,  918.  "It  Ifl  only  when,  by 
the  terms  of  the  will,  the  executor  Is  such 
sole  or  residuary  legatee,  and  the  same  Is 
Judicially  determined  upon  due  notice  and 
opportunity  for  hearing,  that  such  transfer 
becomes  complete  in  law."  Id.  Upon  the 
deafh  of  a  person  bis  property  not  exempt 
at  once  becomes  "eha^eable  •  •  •  with 
the  payment  of  all  bis  •  •  •  debts." 
whether  be  dies  testate  or  Intestate.  Sec- 
tions 2270.  2277,  2281,  Rev.  St.  1808.  Union 
National  Bank  v.  HicfcB,  67  Wis.  191,  80  N.  W. 
235.  The  statute  also  expressly  provides 
that  "all  the  estate  of  the  tratator  or  in- 
testate, real  and  personal,  except  the  home- 
stead of  the  deceased,  and"  certain  personal 
property  named  in  the  statute,  "shall  be  lia- 
ble to  be  disposed  of  for  tbe  payment  of  his 
debts  and  the  expenses  of  administering  his 
estate."  Section  3862,  Rev.  St.  1898.  Thus, 
it  appears  from  the  statutes,  as  welt  as  from 
the  decisloiis  In  other  states  imder  similar 


statutes,  that  all  property  not  exempt  of 
which  a  testator  dlra  seised  Is  subject  to  the 
payment  of  his  debts,  whether  the  sole  ex- 
ecutor and  residuary  legatee  gives  the  bond 
required  by  section  3795  or  the  bond  required 
by  tbe  previous  section.  See,  also,  section 
8940,  Rev.  St  1898.  Jones  v.  Roberta,  84  Wis. 
471,  54  X.  W.  917.  In  so  far  as  the  Cole  Case 
held  that  the  glviug  of  the  bond  required  by 
section  3T95  had  tbe  effect  "to  pass  to  the  ex- 
ecutrix and  sole  legatee  the  absolnte  title 
to  the  whole  estate,  and  to  terminate  the  ad- 
ministration," and  limit  "tbe  remedy  of  gen- 
eral creditors"  to  proceedings  "upon  the  bond 
or  against  the  legatee"  personally,  the  same 
must  be  Dvermled. 

2.  The  complaint  alleges  that  by  tiie  will 
the  testator  devised  to  the  defendant  lots  71 
and  72,  Original  Plat  of  Ft.  Howard,  "sub- 
ject to  the  payment  of  debts,  funeral  ex- 
penses, and  bequests"  therein  mentioned;  and 
prays  that  the  plaintiff's  claim  of  $524.18 
be  adjudged  a  Hen  thereon.  The  answer  al- 
leges. In  effect,  that  the  whole  of  said  lots, 
with  tbe  dwelling  house  on  lot  No.  71,  and 
Its  appurtenances,  except  a  strip  of  land  on 
the  northerly  side  of  lot  No.  72  of  the  width 
of  26.23  feet — being  the  excess  over  one-fourth 
of  an  acre  In  said  lots,  constitutes  the  home- 
stead on  which  the  testator  resided  at  the 
time  of  making  the  will,  and  has  actually 
been  selected,  occupied,  and  claimed  by  the 
defendant  as  her  homestead  ever  since  the 
will  took  effect,  and  that  during  all  that  time 
the  defendant  had  redded  thereon  In  such 
dwelling  house,  and  still  resides  thereon.  Tbe 
will  gave  and  devised  to  the  defendant  all  his 
real  and  personal  property  which  he  should 
own  at  the  time  of  bis  death  and  which 
should  "remain  after  payment  of  his  "Just 
debts  and  funeral  expenses."  A  section  of 
the  statute  cited  provides.  In  effect,  that,  "if 
a  testator  shall  make  provision  by  his  will 
•  *  •  for  the  payment  of  his  debts,"  etc., 
then  "they  shall  be  paid  accordingly,"  but 
that  "no  general  direction  In  any  will  to  pay 
the  debts  of  tbe  testator  out  of  his  property 
shall  subject  the  homestead  to  tbe  payment 
thereof."  Section  3862.  Rev.  St  1898.  'iliere 
can  be  no  question  but  what  the  quarter  of 
an  acre  constituting  the  homestead  is  exempt 
Section  2983,  Id.  But  it  is  equally  certain 
that  the  strip  of  land  on  the  northerly  side 
of  lot  72,  mentioned  In  the  answer,  was,  by 
tbe  will,  charged  with  the  payment  of  his 
debts.  Merton  v.  O'Brien  (Wis.)  94  N.  W. 
340,  341:  Evans  t.  Foster,  80  Wis.  609,  50 
N.  W.  410,  14  L.  R.  A.  117.  The  case  is 
broadly  distinguishable  in  its  facts  from  In 
re  WUl  of  Madden,  104  Wis.  61.  80  N.  W. 
100.  Assuming  that  the  plaintiff  bas  a  Just 
claim  against  tbe  estate  of  the  testator,  then 
we  perceive  no  good  reason  why,  uptm  the 
principle  of  the  cases  cited  at  the  commence- 
ment of  this  opinion,  the  circuit  court  could 
not  properly  take  Jurisdiction  and  enforce 
payment  of  such  claim  out  of  the  strin  »^ 
land  mentlfnied.  MereigiR£^a|ThvfiHi^Q  IC 
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bam  T.  Norton,  Hill  t.  True,  and  Ludlngton 
T.  Patton,  supra. 

3.  The  ¥524.16  claimed  by  the  plaintiff  1b 
alleged  to  be  on  account  of  moneys  loaned 
and  advanced  to  the  testator,  and  In  his  be- 
half, and  upon  his  request,  as  per  statement 
made  a  part  of  the  complaint,  and  under  the 
express  agreement  therein  stated.  The  state- 
ment of  the  moneys  so  loaned  and  advanced 
commences  In  March,  188S,  and  terminates  In 
December,  18M.  The  answer  alleges  that,  tf 
any  of  the  Items  mentioned  In  that  statement 
were  paid  or  Incurred  by  the  plaintiff,  the 
same  were  paid  out  of  moneys  and  property 
belonging  to  the  testator  or  his  estate.  The 
court  found  that  such  payments  were  made 
by  the  plaintiff  at  or  about  the  times  men- 
tioned Id  such  statement,  but  that  the  plain- 
tiff made  such  payments  out  of  the  moneys 
and  property  which  belonged  to  the  testator 
or  his  estate.  The  vital  question  litigated 
was  whether  the  moneys  so  paid  out  were 
the  property  of  the  plaintiff  or  the  property 
of  the  testator  or  his  estate.  A  large  portion 
of  the  evidence  In  support  of  such  finding  con- 
alsta  of  the  testimony  of  the  defendant,  taken 
against  objection,  to  the  effect  that  the  tes- 
tator told  her  that  be  bad  $1,100  when  his 
wife  died,  which  the  plaintiff  took;  that  the 
plaintiff  gave  back  to  the  testator  $300  ot 
that  sum,  leaving' $800  still  In  the  hands  of 
the  plaintiff;  that  the  plaintiff  took  the  mon- 
ey In  the  fall  before  he  was  married,  and 
put  It  into  the  Kellogg  Bank  In  bis  own  name; 
that  the  testator  had  always  told  her  that 
tbe  plaintiff  bad,  vrtthout  his  consent,  taken 
$700  or  $800  from  his  possession  in  a  place 
under  the  honse  where  he  kept  It;  that  be 
always  Informed  her  and  claimed  that  the 
plaintiff  was  owing  blm  $700  or  $800;  that 
the  plaintiff  would  not  give  the  testator  the 
privilege  of  using  his  own  money.  Such  dec- 
larations of  the  testator  were  clearly  inad- 
missible. The  defendant  derives  ber  title  to 
the  estate  from  the  testator.  It  Is  substan- 
tially the  aame  as  tbough  the  suit  was  against 
the  testator  himself.  If  the  suit  bad  been 
brought  against  him  in  his  lifetime,  no  one 
would  claim  that  be  would  have  had  the  right 
to  prove  such  self-serving  declarations  to  his 
own  wife.  The  mere  fact  that  he  has  died 
since  making  the  alleged  declarations,  and 
that  his  estate  has  passed  to  the  defendant, 
does  not  make  them  admissible  In  ber  favor. 
Thus  it  Is  stated  by  a  recent  text-writer  that: 
"The  conduct,  admisdons,  and  declarations 
of  a  party  In  bis  own  Interest  are  no  more 
competent  as  evidence  for  his  estate  after 
Ills  death  than  for  himself  while  living;  and, 
if  such  statements  were  not  made  In  tbe  pres- 
ence of  the  adverse  party,  they  are  inadmis- 
sible In  a  suit  agiiinst  the  estate."  1  Jones 
on  Evidence,  S  2:^0.  So  It  has  been  held  by 
this  court  that:  "In  an  action  by  an  adminis- 
trator to  prevent  the  enforcement  of  a  Judg- 
ment against  his  intestate,  evidence  of  dec- 
larations of  the  debtor  In  bis  lifetime  as  to 
payment  of  the  Judgment  la  inadmissible." 


Jllsum  T.  Stebblns,  41  Wis.  233.  See.  also, 
Oarlyle  t.  Plumer,  11  Wis.  96;  Ward  v. 
Ward,  87  Mich.  253;  Doan  v.  Dow,  8  Ini 
App.  324,  36  N.  E.  700.  But  if  is  said  that 
the  plaintiff  himself  opened  the  door  for  tbe 
admission  of  such  testimony.  We  fall  to  find 
that  he  gave  any  evidence  of  such  declara- 
tion or  communication  from  the  testator  to 
his  wife.  An  exception  to  the  rule  stated  la 
where  tbe  declarations  made  are  against  the 
Interest  of  the  party  making  them.  1  Greenl. 
Ev.  K  147,  149;  1  Jones  on  Evidence,  §S  241, 
243;  Lehman  v.  Shcrger,  68  Wis.  145,  31  N. 
W.  733;  Pritchard  v.  Pritchard,  68  Wis.  3T3. 
84  N.  W.  506.  The  giving  of  evidence  of  such 
declarations  by  the  testator  did  not  authorize 
the  admission  of  such  self-serving  declan- 
tlons. 

4.  Exception  Is  taken  because  the  defend- 
ant was  allowed  to  prove,  in  effect,  that 
April  18,  1890,  the  plaintiff  was  sued  by  his 
father,  and  the  Kellogg  National  Bank  gar- 
nished to  recover  back  $750  alleged  to  hare 
been  paid  to  and  received  by  the  plaintiff 
herein  May  29,  1888,  and  that  April  23.  1S90. 
the  plalnUfl  herein  paid  to  his  father  $200, 
and  that  thereupon  the  suit  and  garnishee 
action  were  both  discontinued,  without  costs 
to  either -party.  The  son  bad  the  right  to 
compromise  and  settle  that  suit  in  the  man- 
ner'stated,  even  if  he  believed  the  claim  to 
be  entirely  unfounded.  The  fact  that  he  did 
so  was  admlsaible  In  evidence.  But  such 
settlement  was  not  an  admission  on  the  part 
of  the  son  that  the  facts  alleged  In  his  fath- 
er's verified  complaint  were  true.  The  ex- 
tent of  tbe  son's  admission  was  necessarilj 
measured  by  what  be  said  and  did  under 
the  circumstances,  and  not  by  the  complaint 
made  by  his  father  against  him.  And  yet 
the  trial  court  states,  in  effect,  that  such 
record  evidence  "conclusively  established" 
not  only  contradicted  "much  of  the  parol 
testimony,  but  shows  conclusively  Wllllain 
Pym's  claim  relative  to  said  funds,  and  the 
plaintiff's  acquiescence  In  such  claim."  No 
such  effect  should  be  given  to  the  compro- 
mise of  that  suit 

6.  The  defendant  contends  that  the  plain- 
tiff's cause  of  action.  If  any.  la  barred  by  the 
six-year  statute  ot  limltatlona.  It  Is  true 
that  the  action  was  not  commenced  pntll 
more  than  six  years  after  the  testator's 
death.  The  contention  Is  that  the  statutes 
began  to  run  on  each  loan  and  advance  im- 
mediately when  made.  Certainly  such  loans 
and  advances  did  not  constitute  a  mutual 
account.  Butler  v.  Klrby.  53  Wis.  188,  10 
N.  W.  373;  Fltzpatrlck  v.  The  Estate  of  Mfl^ 
tin  Phelan,  68  Wis.  250,  16  N.  W.  006;  Dunn 
V.  Estate  ot  Fleming,  73  Wis.  545,  41  N.  ff. 
707.  If  the  cause  of  action  alleged  condsted 
only  in  such  loans  and  advances,  then  there 
would  be  force  in  the  defendant's  contention. 
But  the  cause  of  action  alleged  Is  the  liabil- 
ity of  the  defendant  as  sole  executrix  and 
legatee  under  the  wll^  and. ^tba  l^tutes  \>3 
reason  of  her^^^^dclMF^Same  and 
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gMBg  file  bond  required  by  section  8795, 
Ber.  SL  1888.  The  action  Is  not  cm  the 
bond.  Tbe  bond  In  m«itioned  In  the  com* 
plalirt  mcT^  to  Bbov  tbe  liability  of  tbe 
defoidant  and  the  land  ttaezeln  described. 
Wbra  did  snch  cause  of  actim  accrue?  The 
testator  died  March  21,  1884.  The  will  was 
idmltted  to  probate  May  2,  1884.  The  bond 
was  given  by  the  defendant  May  S,  1894. 
Tbe  record  shows  that  the  mm  morn  was 
■erred  May  1,  3900.  and  that  tbe  defendant's 
attomeys  serred  notice  of  retainer  cm  the 
pbaatMrs  attomeys  Hay  2,  lOoa  As  rlrtml- 
Ij  held  In  Morton  t.  O'Brien  (Wis.)  91  K  W. 
341,  tbe  defendant  took  the  land  described 
as  her  own,  snbleet  to  the  payment  ot  debts 
and  expenses  charged  thereon  as  stated.  By 
a«q>tlng  the  devise  and  taking  possession 
thneof  nndw  the  will,  she  became  person- 
ally liable  to  i>ay  snch  charges  thereon  as 
ttuj  became  due  and  payable.  No  cause  of 
action  accrued  against  the  defendant  until 
after  tbe  death  ot  tbe  testator.  Such  death, 
and  tbe  precisions  of  tbe  statutes  dted,  and 
the  will,  and  the  probate  thereof,  and  the 
action  of  the  defmdant  thereunder,  gave  to 
the  plaintiff.  If  he  was  a  creditor  of  the 
testator,  a  cause  of  action  against  the  d» 
rndant  which  he  did  not  iwevlouBly  possess. 
We  most  bold  that  the  cause  <a  action  al- 
leged  did  not  aceme  more  than  six  years 
prkr  to  the  commencement  of  this  action. 
By  reastm  of  the  findings  and  Judgment  hav- 
ing been  based  upon  incompetent  evidence, 
as  mentioned,  there  must  be  further  trial 
and  findings  as  to  whether  tbe  moneys  al- 
leged to  have  been  paid  by  the  plaintiff  were 
in  fact  paid  by  blm  out  ot  bla  own  money  or 
pn^twty  or  out  of  mcmoy  or  property  belong- 
ing at  tbe  time  to  the  testator  or  tals  estate. 
This  Is  In  harmcmy  with  tbe  practice  In 
mdi  cases.  Brown  v.  Orlswold,  109  Wis. 
m,  280,  85  N.  W.  863;  Bostwick  v.  M.  L. 
I.  Co.  rWls.)  92  N.  W.  246,  269;  Klnn  v. 
First  National  Bank  of  Mineral  Point  (not 
yet  offlctally  reported)  96  N.  W.  969;  and 
Flschbeek  v.  Mlelenz  (decided  herewith)  06 
N.  W.428. 

Tbe  Jndgmait  of  tbe  drenit  ccmrt  is  re- 
versed, and  the  cause  Is  remanded  fOr  far- 
ther trial  and  findings  as  mentioned  in  this 
opinion,  and  tor  farther  proceedings  accord- 
ing to  law. 


BOBSON  et  aL  V.  PRICE  et  aL 

(Snpreme  Coait  of  Michigan.    Sept.  15,  1903.) 

PAHTNKRSHIP— ACTION  AGAINST  PARTNERS— 
TRIAI^FIN  D1NO8-INC0RP0RAT10N 
or  COMTROVBRTSD  FACTS. 

1.  Where,  in  an  actlop  agalnit  several  pei^ 
tons  as  partnera.  there  was  contradicted  evl- 
drace  of  facts  and  circumstances  tendiog  to 
show  that  tbej  were  partners,  notwithstanding 
a  written  agreement,  which  on  its  face  was  not 
a  contract  of  partnerBhip,  and  the  conrt  found 
that  they  were  not  partners,  it  was  not  error  for 
the  court  to  fail  to  incorporate  such  facts  and 
rircninatancea  in  ita  finding. 

96N.W^-« 


Error  to  arcnit  Oourt,  Baton  Obunty;  Cle- 
•  ment  Smith,  Judge. 

Actltm  by  John  Bobson  and  another 
against  Fred  Price  and  others.  Ftcmi  a  judg- 
ment In  favor  of  defendant  Price,  plaintiffs 
bring  error.  Affirmed. 

CaBBiQs  Alexander  and  J.  M.  C  Smith 
(Frank  E.  Bobaon,  of  counsel),  for  appellants. 
Clarke  &  Lattlng  (Russell  C.  Ostrander.  of 
counsel),  for  appellees, 

HOOKEB,  0.  J.  The  defendants  In  this 
cause  were  sued  In  attachment,  upon  the 
theory  that  tbey  were  copartners  in  the  show 
buslnesa.  Tbe  cause  was  appealed  to  tbe 
circuit  court,  and  there  tried  by  tbe  court 
without  a  Jury,  and  a  Judgment  In  favor  of 
plaintiffs  was  rendered  against  defendants 
Bobson  and  Granger,  and  against  plaintiffs 
In  favor  of  defendant  Price,  upon  tbe  ground 
that  be  was  not  a  copartner.  The  plaintiffs 
bave  brought  error  upon  tbe  Judgment 
Plaintiffs*  counsel  pnqjtoaed  several  amrad- 
ments  to  tbe  findings,  and  these  were  re- 
jected) 

The  Important  polntii  made  In  plalntUCs* 
brief  are:  (1)  That  tbe  conrt  erred  In  aa- 
sumlng  that  a  writing  between  the  copart- 
ners contained  ttielr  entire  and  bona  fide 
agreement,  and  that,  when  construed  in  the 
I^bt  of  surrounding  drcumstancres.  It  shows 
that  Price  was  a  copartn^.  (2)  That  the 
court  erred  In  holding  that  it  was  not  neces- 
sary to  find  the  additional  facts  jvoposed. 
and  that  he  should  have  Included  them  In  the 
finding,  and  that  they  would  have  establish- 
ed a  copartnership  had  he  done  so. 

Tbe  written  agreement  was  as  follows: 

"Agreement  of  Contract 

"This  agreement  and  contract  entered  into 
and  made  this  10th  day  of  June,  1001,  be- 
tween Fred  H.  Price,  sole  owno:  of  Susaue- 
hnnna  sleeping  and  dining  car  No.  12,  now 
lettered  'Great  London  Shows,'  ticket  wagon, 
stringer  wagon,  two  baggage  wagons  loaded 
with  seats,  lights,  tents,  poles,  stakes,  runs, 
wardrobe,  etc;.,  also  lessee  of  one  Venice  90- 
foot  flat  car,  <^  the  first  part:  I,  Fred  U. 
Price,  agree  to  lease  to  D.  J.  Robson  and  L. 
E.  Granger,  of  the  second  part,  who  agree 
to  enter  Into  the  show  business,  and  It  Is 
hereby  agreed  that  said  D.  J.  Bobson  and 
L.  E.  Granger  are  to  organize,  produce,  and 
run  the  show,  known  as  'Robson  &  Granger 
Railroad  Shows,'  and  to  manage  same,  and 
Fred  H.  Price  Is  to  act  as  front  door  man, 
to  protect  his  Interests;  and  after  deducting 
the  legitimate  expenses  of  running  tbe  show, 
Fred  B.  Price  to  receive  50  per  cent  of  the 
net  profits  dally  or  weekly,  as  be  demands, 
and  D.  J.  Bobson  and  L.  B.  Granger  to  r»> 
ceive  25  per  cent,  each  of  tbe  net  profits,  lilre 
their  own  help,  such  as  bandmen,  acitors, 
worklngmen,  etc.,  pay  all  salaries,  transpor- 
tation tor  cars,  and  all  claims  due  for  the 
above  shows  during  tbe  tenting  season  of 
loni.  and  to  turn  th^i|Mm,'6(5«!»gfe 
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ona.  and  contents  over  to  Fred  H.  Price,  aa 
they  received  them  at  KiogBton  Pa.,  after  tbe 
tentinff  aeaaon  of  1001. 

"Fred  H.  Price. 
**D.  J.  Robson. 
B.  Granger. 

"Witnesses: 

"C.  H.  Edwards. 
"C.  M.  HoneyweU. 
"Ear]  Van." 

1.  We  cannot  say  that  tbe  court  assumed 
that  the  writing  contained  the  entire  and  bo- 
na flde  agreement  of  tbe  parties,  and  there 
is  nothing  to  Indicate  that  he  did  not  coDStrue 
this  writing  In  the  light  of  such  circumstan- 
ces as  he  found  proved.  Price's  testimony 
contradicted  the  defendant's  and  there  Is  rea- 
son to  suppose  that  It  was  believed.  If  so, 
the  writing  was  shown  to  contain  the  entire 
and  bona  fide  agreement 

2.  The  court  did  not  err  In  refusing  to  In- 
corporate a  list  of  the  facts  and  circumstan- 
ces suggested  by  the  plaintiff  In  the  finding. 
It  Is  true  that  there  was  evidence  tending  to 
show  that  the  defendants  were  copartners, 
notwithstanding  the 'agreement,  which  upon 
its  face  was  not  an  agreement  for  a  copart- 
nership. It  was  proper  for  the  court  to  con- 
sider this  testimony,  as  already  said,  and 
there  Is  no  reason  to  believe  that  he  did  not. 
But  It  was  contradicted,  and  while  some  of 
the  facts  stated  In  the  proposed  amendments 
were  not  contradicted,  others  were.  As  to 
those  that  were  contradicted,  the  question 
was  for  the  trial  court,  not  for  us,  and  If 
all  of  the  uncontradicted  testimony  bad  been 
Incorporated  In  the  finding,  It  would  not  Jus- 
tify us  In  saying  that  tbe  court  bad  erred  in 
finding  that  Price  was  not  a  copartner. 
Hence  the  judgment  should  not  be  reversed 
upon  this  ground.  In  his  rejection  of  the 
amendments,  the  court  said  that  be  had 
"considered  the  entire  evidence,  and  from  It 
concluded  that  Price  was  not  a  copartner, 
and  that  the  original  findings  cover  all  tliat 
Is  necessary  as  to  the  facts  sufllcient  for  the 
disposition  of  the  case.*' 

Errors  were  assigned  upon  the  admission 
of  certain  testimony.  Apparently,  counsel  In- 
tended to  abandon  these,  but  we  have  exam- 
ined them,  and  think  that  there  Is  nothing 
In  them  calling  for  a  reversal  of  the  Judg- 
ment It  la  therefore  affirmed. 

The  other  Justices  concurred. 


OLIVIER  V.  HOUGHTON  COUNTY  ST. 
RY.  CO. 

(Snpreme  Coart  of  Michigan.   Sept  16,  1906.) 

INJURIES  REStJLTING  IN  DB  A  TH— SURVIVAL 
FOR  APPRECIABLE  TIME— ACTIONS-NATURE 
AND  FORM— DAMAGES— ELEMENTS. 

1.  Where  a  person  injured  by  the  wrongful 
act  of  another  fiurvived  the  injury  for  a  mo- 
ment, whether  In  a  conscious  or  unconscious 
condition,  the  action  accruing  from  such  wrong 
WM  for  injuries,  under  the  act  providing  for 


the  survival  of  actions  for  lajarles*  and  not  for 

wrongful  death. 

2.  In  an  action  for  Injuries  which  resulted  is 
death,  where  the  injured  person  survired  the 
injuTf  an  appreciable  Iragth  of  time,  his  adniiu- 
istrator  was  entitled  to  recover  for  the  paiu 
and  anguish  suffered  between  tbe  time  of  ia- 
juiy  and  death,  together  with  decedent's  Ion 
bustained  by  being  deprived,  by  his  injuries,  of 
the  ability  to  labor  during  the  time  he  would 
probably  have  lived  bad  he  not  been  injured. 

Error  to  Circuit  Court  Houghton  County: 
Albert  T.  Streeter.  Judge. 

Action  by  Cbarles  O.  Olivier,  as  adminis- 
trator of  the  estate  of  CyriUe  Boivin,  de- 
ceased, against  tbe  Houghton  County  Btre^ 
Bailway  Company.  From  a  Judgment  in 
favor  of  plaintiff  for  alleged  iuadequate  dam- 
ages, be  brings  errcw.  Bevwsed. 

W.  A.  Burrltt,  for  appellant  Gray.  Ha  ire 
&  Stone,  for  appellee. 


HOOKER,  C.  J.  The  plaintiff's  intestate 
was  injured  wtiile  riding  In  a  wagon  ttirougb  a 
collision  with  a  street  car.  He  was  rendered 
unconscious,  in  which  condition  he  remained 
until  hte  death  upon  tbe  succeeding  day. 
The  declaration  contained  four  counts,  two 
under  what  has  been  termed  tbe  "Deatb 
Act"  and  two  under  the  "Survival  Act" 
One  of  each  charged  "gross  negligence."  It 
was  not  claimed  that  the  plaintiff  was 
chargeable  with  contributory  negligence. 
Upon  tbe  undisputed  fact  that  deceased  Ured 
until  tbe  following  day,  tbe  court  held  tbe 
deatb  not  Instantaneous,  and  excluded  testi- 
mony under  tbe  counts  based  on  the  death 
act,  and  subsequently  counsel  atiandoned  the 
count  cliarging  gross  negligence  under  the 
survival  act  A  verdict  and  Judgment  for 
the  plaintiff  for  four  dollars  was  rendered, 
and  the  plaintiff  has  brought  error. 

The  appellant's  counsel  raises  two  qoes- 
tions:  (1)  Whether  he  was  entitled  to  re- 
cover under  the  death  act  0t)  Whether  tbe 
court  erred  in  bin  Instructions  iq^n  the  meu- 
ure  of  damages. 

We  see  no  reason  for  splitting  hairs  as  to 
what  is  meant  by  instantaneous  death, 
though  we  can  annredate  tbe  difference  be- 
tween a  eontlnnlng  Injury  resulting  In  drown- 
ing, or  death  by  hanging,  throwing  from  a 
housetop,  etc.,  and  one  where  a  person  stir 
vlves  the  wrongful  act  in  an  Injured  condi- 
tion. There  Is  no  occasion  for  saying  tbat 
one  dies  Instantly  because  such  survival  is 
accompanied  by  a  comatose  condition,  or  m 
consciousness,  or  Insanity,  or  idiocy.  Tbe 
law  draws  no  such  distinction  between  the 
normal  and  abnormal,  or  the  rational  and  ii- 
rational.  Either  has  a  rl^t  of  action.  In 
some  cases  the  Intervention  of  a  next  friend 
is  necessary,  but  tliat  makes  no  difference. 
See  8  Am.  &  Eng.  Enc.  of  Law,  866,  and  see, 
also,  Kellow  v.  Iowa  Cent  By.  Ca,  68  Iowa, 
470.  28  N.  W.  740.  2T  N.  W.  466,  56  Am.  Bep. 
858,  where  It  was  held  that  survival  of  the 
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Injury  for  a  moment  Is  sutacient  to  permit 
the  oavae  of  action  to  vest  and  aurvlve.  Thla 
caae  li  said  to  oremHe  tbe  case  of  Sberman 
r.  Western  Stage  Co.,  24  Iowa,  S15.  cited  In 
onr  case  of  Sireetland  t.  C.  &  O.  T.  R.  Co., 
117  Ulcb.  329,  75  N.  W.  1066,  48  L.  R.  A. 
308.  We  passed  upon  tbe  question  In  the 
case  of  Dolson  t.  L.  S.  &  M.  S.  B.  R.  (Mlcb.) 
ST  X.  W.  629.  This  action  auriived,  and  un- 
der that  decision  no  rtgbt  of  action  under  tbe 
deatb  act  accmed. 

The  court  was  of  the  opinion  tbat  tbe  dam- 
ages must  be  limited  to  the  amount  tbat  de- 
ceased could  have  earned  during  tbe  few 
hours  that  be  lived  after  receiving  tbe  In- 
3ury.  It  Is  but  fair  to  state  tbat  this  case 
was  heard  before  tbe  recent  case  of  Keys  v. 
Telephone  Go.  (Mlcb.)  93  N.  W.  623,  was 
decided.  Tbat  case  settled  ttie  rule  tor  this 
state,  which  was  Indicated  In  the  Dolson 
Case,  tbat  In  estimating  dumnges  In  such  a 
case.  It  Is  proper  to  consider  "the  earning 
ability  of  tbe  Injured  person,  and  tbe  length 
of  time  that  he  would  probably  have  lived 
bad  he  not  been  Injured,  and  tbe  hm  he  sus- 
tained hy  reason  of  being  deprived,  by  such 
Injuries,  of  the  ability  to  labor  and  earn  mon- 
ey during  the  time  be  probably  could  have 
lived  had  he  not  been  Injured."  Counsel  for 
the  defendant  urge  that  the  damages  recov- 
erable In  such  a  case  should  be  only  (1)  the 
Injnry  to  feelings,  pain  and  anguish  of  de- 
ceased while  be  actually  lived,  and  (2)  the 
loBS  of  earnings  during  the  remainder  of  the 
time  that  he  actually  lived.  This  Is  an  unrea- 
sonable limitation.  We  need  not  discuss  the 
reasoning  by  which  the  result  Is  reached.  We 
have  long  ago  held  that  prospective  damages 
are  recoverable.  An  Injured  person  may  re- 
cover for  loss  of  earnings  for  the  period  dur- 
ing which  the  evidence  fairly  shows  tbat  he 
would  have  lived  but  for  the  Injury.  This 
rule  would  apply  to  one  who  sbould  live  long 
enough  to  try  bis  case,  though  he  should  die 
the  following  day.  But  defendant's  conten- 
tion would  substitute  another  rule  upon  a  sec- 
ond trial,  after  his  death,  should  Buch  trial 
become  necessary.  Such  recovery  is  based 
ui>on  tbe  actual  damages  suffered  through  tbe 
accident.  On  tbe  firet  trial  the  recovery  is 
based  upon  a  probable  pros^ctlye  incapacity 
for  a  probable  period.  After  deatb,  such  In- 
capacity and  consequent  loss  Is  made  certain, 
where  It  was  only  probable  before.  The  pe- 
riod alone  remains  uncertain.  As  to  pain 
and  mental  suffering.  It  Is  different.  Upon 
the  first  trial,  the  duration  of  such  p8.1n  and 
BuCrerlng  Is  uncertain;  upon  tbe  second.  It  is 
definite.  As  has  been  already  suggested,  It 
is  not  a  new  doctrine  that  prospective  dam- 
ages, when  reasonably  (»rtaln,  may  be  re- 
covered. It  Is  a  part  of  the  right  that  sur* 
vlvee.  under  the  act,  as  was  held  In  the  Keys 
Cue.  Such  a  construction  removes  the  only 
obJectl(»i  that  can  be  urged  against  tbe  view 
which  we  have  taken  of  the  deatli  act.  It 
gives  to  tbe  representatives  tbe  absolute  right 
to  Uie  remedy  w4ilcb  bis  ancestor  bad.  Instead 


of  leaving  It  to  depend  iqnn  the  accident  of 
his  dependency. 

The  Judgment  Is  reversed,  and  a  new  trial 
ordered.  The  other  Justices  concurred. 


STm'ENS  V.  MICHIGAN  SOAPWORKS. 
(Supreme  Court  of  Michigan.    Sept.  15.  1903.) 

MASTER  AND  SERVANT— ACTION  FOR  WAGES- 
ADDITIONAL  COMPENSATION  —  WAIVER  — 
QUESTION  FOR  JURY  —  APPSAJU  —  VKKDICT 
CONTRARY  TO  EVIDBNCE— REVIEW. 

1.  A  Judgment  will  not  be  reversed  on  appeal 
where  it  is  based  on  the  onsupported  teettnic^ 
of  the  plaintiff  against  the  corroborated  teeti- 
moD^  of  tiie  defendant  on  the  ground  that  the 
verdict  is  against  the  weight  of  the  evidence, 
unless  the  verdict  is  clearlj;  againat  fiio  over- 
whelming weight  of  the  evidence. 

2.  Where,  in  an  action  for  soap  maker's 
wages,  plaintiff  testified  that  it  wsa  agreed  that 
he  should  receive  $25  per  week  if  he  was  able 
to  make  over  a  certain  lot  of  spoiled  soap  into 
a  m«chaatable  article,  which  he  did,  otherwise 
he  should  receive  $20  per  week,  and  it  appeared 
that  at  various  times  when  he  was  paid  at  the 
rate  of  |20  a  week  he  objected  to  receiving  the 
same  in  full,  and,  on  beiag  discharged,  protest- 
ed against  receiving  a  check  for  S20  in  full  of 
hlfl  account,  whereupon  defendaut's  manager 
agreed  to  take  up  his  claim  for  additional  pay— 
\raether  plaintiff  waived  his  right  to  recnve 
such  additional  pay  was  a  question  tm  the  jury. 

Error  to  Circuit  Court;  Wayne  County; 
WllUam  L.  Carpenter,  Judge. 
■  Action  1^  William  3.  Stevens  against  the 
Michigan  Soapworks.  From  a  Judgment  In 
favor  of  plalntlfit  defendant  brings  error. 
Affirmed. 

Russel  &  Campbell,  for  appellant  Delbert 
J.  Hlttkley,  for  appellee. 

HOOKER,  a  J.  The  defendant  has 
brought  error  upon  a  Judgment  In  favor  of 
the  plalntiCF,  based  upon  a  claim  for  an  un- 
paid balance  for  services  rendered  as  a  soap 
maker.  Tbe  parties  agree  that  plaintiff  was 
hired  by  one  Brown,  at  the  time  manager 
of  defendant's  business  of  soap  making,  and 
there  Is  no  dispute  over  the  time  tbat  tbe 
plaintiff  worked,  or  the  amount  paid  to  him. 
The  controversy  relates  to  the  weekly  wages 
agreed  to  be  paid;  tbe  plalutlff  claiming  tbat 
it  was  to  be  $26,  while  defendant  asserts 
that  It  was  $20,  which  last  amount  be  has 
been  regularly  paid.  According  to  plalntlfTs 
claim,  be  began  work  May  8,  1899,  under  an 
oral  contract  made  with  Brown  in  New  York. 
He  worked  under  Brown  until  the  spring 
of  1901.  when  a  Mr.  Henry  became  con- 
nected with  the  soapworkB.  In  July,  1901, 
Henry  was  chosen  vice  president  and  mali- 
nger, and  at  tbe  next  pay  day  Oie  plaintiff 
received  tbe  following  letter  from  htm,  viz.: 

"[Letter  Head  of  Michigan  Soap  Works.) 

"Detroit,  Mich.,  July  20,  /Ol. 

"Mr.  William  J.  Steven»-Dear  Sir:  At  a 
meeting  of  the  stockholders  and  directors  of 
ttke  new  eompouyt  who  have  taken  over  the 
buslness-of  the  old  company,  my  position  as 
Vice  President  and^.^^^Q^ne^Cvas 
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conflrmed.  I  regret  that  we  cannot  longer 
give  you  employment,  for  reasons  whlcli  need 
not  be  named  here. 

"We  enclose  yoa  cheque  covering  the  week, 
$20.00.  although  yoa  bare  been  absent  five 
days  through  lllneas. 

"Writer  personally  hopes  that  you  will 
speedily  get  another  position. 

"Yours  tmly 
"[Signed]  Robert  Henrr." 

This  letter  was  handed  to  plaintiff  In  a 
sealed  envelope,  which  also  contained  a 
c-heck  for  $20,  reading  as  follows: 

"Detroit  Mich.,  July  19, 1901. 

"Mo.  4519. 

4*The  Union  National  Bank. 
"Fay  to  the  order  of  W.  J.  Stevens  twen- 
ty and  no  /lOO  dollars. 

"Michigan  Soap  Woi^s. 

"C.  W.  Fareona  Sec. 
"In  faU  to  and  Including  7/20/01." 

Plaintiff  testified  that  after  reading  the  let- 
ter, he  bad  an  interview  with  Henry,  In  which 
he  told  Mtt*  that  he  was  entitled,  under  his 
contract,  to  $5  a  week  for  the  time  he  had 
worked,  which  had  been  withheld,  and  that 
Henry  said  "he  did  not  doubt  it  at  all  what- 
'  ever,  but  he  said  it  was  a  new  company, 
and  they  had  nothing  to  do  with  the  old 
company,  and  that  he  could  not  do  anything 
about  it  until  hi?  saw  Mr.  Brown.  He  would 
have  to  see  blm  first,  and  he  would  let  me 
know,  and  told  me  to  come  In  later."  Plain- 
tier  collected  the  check.  He  afterwards  call- 
ed twice,  and  was  put  off  by  the  statement 
that  Henry  had  not  seen  Brown  yet,  and  on 
the  last  occasion  he  said  "the  matter  had 
been  put  In  bis  hands,  and,  if  I  wanted  to 
settle,  he  would  give  me  ^0  to  settle." 
Plaintiff  refused  to  do  that,  and  Henry  said 
"I  could  take  that  or  nothing;  if  I  did  not 
want  to  take  that  I  wouldn't  get  a  cent;  I 
could  do  what  I  pleased."  PlaintifT  after- 
wards caused  the  records  to  be  examined, 
and  ascertained  that  Mr.  Henry  did  not  rep- 
resent a  new  or  different  company,  and  that 
the  capital  stock  of  the  old  had  only  been 
increased.  It  was  admitted  upon  the  trial 
that  there  was  no  new  company.  The  court 
directed  the  Jury  to  determine  whether  the 
agreement  was  for  $20  or  $25  a  week.  Also 
the  question  whether  the  plaintiff  had  waiv- 
ed the  $5  per  week  by  his  conduct,  in  case 
they  should  find  the  agreement  was  for  $25. 
In  this  connection  he  said  that,  if  he  ac- 
cepted $20  a  week  as  bis  weekly  pay,  he 
could  not  recover;  but  If  he  insisted  at  dif- 
ferent times  that  he  was  entitled  to  more, 
and  there  was  an  agreement  to  hold  that 
question  In  abeyance,  such  acceptance  would 
not  be  a  waiver.  He  also  Instructed  the  Ju- 
ry that.  If  he  accepted  the  last  check  with- 
out any  statement  to  defendant  of  his  claim, 
and  cashed  the  check,  it  would  preclude  re- 
coT«y;  but  If,  <»  the  other  band,  the  sub- 
ject vat  dlocnned,  and  a  reaerratlon  made 


of  his  right  to  assert  his  claim  la 
acceptance  and  collection  of  the  chec 
not  preclude  his  asserting  his  clali 
testimony  in  the  case  shows  that 
time  of  plaintiff's  employment  he  v 
that  the  company  had  made  a  lot 
which  had  spoiled,  and  that  defendai 
ed  an  assurance  that  he  could  ma 
the  spoiled  soap  into  a  good  arti( 
plaintiff  claimed  that  the  defeudai 
ed  $20  a  week,  and  that  the  partiei 
agreed  upon  $25  a  week  upon  condlt 
plaintiff  should  demonstrate  his  al 
make  over  the  spoiled  soap.  This  h 
to  have  done  later,  after  which  b 
claim  to  $25  a  week  for  the  whole 
and  the  matter  was  postponed  from 
time  by  Brown.  The  plaintiff  waa  i 
at  all  points  by  Brown  and  Henry, 
fendant's  counsel  claims  that  the  < 
all  of  the  plalntifTs  teatlmouy  ts 
gether  Is  to  show  that  he  hired  at  t 
of  $20  per  week,  and  that  an  adva 
to  be  the  subject  of  further  agreen: 
fore  he  would  become  entitled  to  1 
said  that  his  testimony  contaiued  foi 
ent  versions  of  the  conversations  froi 
the  contract  resulted.  We  must  adi 
there  was  testimony  given  by  the 
that  would  have  Justified  the  Jury  Ii 
a  contract  for  $20  a  week,  but,  on  t 
hand,  it  must  be  said  that  tiiere  w 
testimony  indicating  an  agreement 
$25,  If  a  test  should  show  that 
could  make  over  the  spoiled  soap  Inti 
chantable  article,  which  was  demo 
soon  after  his  employment  was  entei 
We  cannot  say  that  It  was  error  to  i 
direct  a  verdict  for  the  defendant, 
agreement  to  pay  $26  would  be  va 
the  sum  collectible  upon  performanc 
condition.  The  alleged  errors  asal 
defendant's  brief  are:  (1)  The  re 
set  aside  the  verdict  as  against  the 
of  evidence;  (2)  the  refusal  to  set  a 
verdict  upon  the  ground  that  there 
evidence  to  support  it;  (3)  the  refus 
aside  the  verdict  upon  the  ground  of 

We  are  cited  to  some  extreme  case 
port  of  the  doctrine  that  an  appella 
should  order  a  new  trial  when  the 
ant's  testimony  Is  corroborated,  as 
the  unsupported  testimony  of  the 
This  court  has  never  gone  farther 
reverse  a  case  where  the  verdict  li 
against  the  overwhelming  weight 
dence,  and  we  think  that  this  Is  no 
for  reversal  under  our  precedents.  ' 
poses  of  the  first  two  points  ui^ed. 

As  to  the  third,  we  are  of  the  opii 
there  was  a  question  for  the  Jury, 
reasons  given  by  the  circuit  Judge, 
plaintiff's  testimony  is  true,  he  ni 
qulesced  in  the  payment  of  $20  as 
wages;  and,  while  there  was  grei 
and  lack  of  insistence,  his  testlmo 
cates  that  it  ^ras  »  emn  matto-  ac 
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that  be  did  not  know  wbo  was  boss  tor  a 
few  weeks  after  Henry  became  Interested 
Id  the  company,  and  that  he  at  once  pro- 
tested to  bim  when  Henry  asked  him  to  ac- 
a  check  In  full  of  account  Under  his 
version,  tbe  notice  contained  in  the  check 
was  waived  by  Henry,  who  agreed  to  In- 
TestJffate,  and  afterwards  tried  to  settle  with 
Urn.  Unlike  Tanner  v.  MerrUI,  108  Midi. 
68.  65  N.  W.  60i,  31  L.  R.  A.  171,  62  Am.  St 
Rep.  687,  where  tbe  employe's  condact  was 
held  to  amount  to  an  estopp^  tbis  plaintiff 
DOt  only  did  not  accept  tbe  check  as  pay- 
ment but  plainly  refused  to  do  so,  and  tbe 
coDdnct  of  Mr.  Henry,  as  stated  by  the  plain- 
tiff, showed  that  be  so  understood  It 

We  And  no  error,  and  the  Ji^gment  Is  af- 
flrmed. 

CARPENTER,  J.,  did  not  At  Tbe  otber 
jDsUceE  concurred. 


KOTXIiA  T.  HOUGHTON  COUNTY  ST.  RY. 
OO. 

(Sapremo  Court  of  Micbigan.   Sept  15.  1903.) 

STREBT  RAILROADS-mjTTRIBS  TO  ANIHAL3- 
CONTRIBUTORT  NBOUOONCB  —  PROXtHATB 
CAUSE— SPBKD-8T0PPIN0  GAR— DIBTANOB— 
PRBSUlfPnONS-COUHON  KNOWLBDOB. 

1.  Where  plaintiff's  cow  was  killed  by  a  street 
railway  car,  plaintiff  was  not  entitled  to  re- 
eoTcr,  notwithstanding  his  negligmce  in  per- 
mitting the  cow  to  be  at  large,  on  the  ground 
that  the  cow  stood  on  the  tracks  in  plain  sight 
of  the  motorman  of  the  approaching  car  while 
H  was  going  160  feet  down  grade  at  great 
ipeed,  which  was  not  lessened  until  after  tbe 
collifcion,  and  that  the  car  went  pearly  100  feet 
after  it  struck  the  cow  before  it  was  stopped,  in 
the  absence  of  evidence  to  show  whether  or 
DOt  the  car  coald  have  been  stopped  within 
ttie  ISO  fret  under  the  clrctunstences,  or  show- 
ing bow  nrnch  Its  speed  could  have  been  check* 
CO  In  that  distance  by  the  appliances  at  hand. 

2.  In  an  action  for  injuries  to  a  cow  in  colH- 
lion  with  a  street  car,  it  could  not  be  assumed, 
as  a  matter  of  oommcai  knowledge,  ttiat  the  car 
could  haTe  been  stopped,  or  its  sp^d  so  diecked 
ss  to  prerent  the  uijnry,  within  160  ffet 

Error  to  Circuit  Court,  Houghton  County; 
A]t>ert  T.  Streeter,  Judge. 

Action  by  John  L.  Kotlla  agalust  tbe 
Houghton  County  Street  Railway  Company. 
From  a  judgment  in  faTor  of  plainttfl,  dfr 
fendant  brings  error.  Reversed. 

Gray,  Halre  &  Rice,  for  app^nt  W.  A. 
Burritt,  for  appellee^ 

CABPENTER,  J.  A  COW  belonging  to  tbe 
plaintiff  was  struck  by  a  car  operated  by  de- 
fendant, and  killed.  Plaintiff  recovered  a 
Judgment  of  965  In  the  court  below.  The 
case  was  tried  by  plaintiff  mmn  tte  theory 
that  be  was  himself  guilty  of  negligence  In 
pennltdng  Ui  cow  to  be  at  large.  He  wat 
pomltted  to  recovo-  on  the  theory  that  tbe 
negUgenoe  of  defendant's  motorman  was 
•ocli  tluat  he  was  entitled  to  a  Terdlct,  not- 
wlthatandlng  Us  own  negligence.  Defend- 
ant contends  that  tbe  eridence  did  not  war- 


rant a  recovery  on  tbis  theory.  Plaintiff's 
testimony  tended  to  prove  that  his  cow  stood 
on  defendant's  track.  In  plain  sight  of  tbe 
approaching  car  In  charge  of  tbe  motorman, 
while  tbe  car  was  going  160  feet;  that  tbe 
car  was  going  down  grade  with  great  speed; 
that  tbe  speed  was  not  lessened  until  after 
the  collision;  and  that  tbe  car  went  nearly 
100  feet  after  it  struck  the  cow  before  It  was 
stopped.  There  was  no  testimony  tending 
to  sbow  whether  or  not  the  car  could  have 
been  stopped  in  this  160  feet  under  tbe  cir- 
cumstances, or  tending  to  prove  how  much 
its  speed  could  have  been  checked  In  that  dis- 
tance by  tbe  appliances  at  band.  If  this  had 
been  tbe  case  of  a  collision  between  tbe  de- 
fendant's car  and  a  person  of  mature  years 
crossing  its  track,  there  would  be  no  oppor- 
tunlty  of  applying  the  law  which  permits 
plaintiff  to  recover,  notwithstanding  bis  own 
contributory  negligence.  In  such  a  case,  the 
motorman,  as  this  court  has  held  (see  Lyons 
V.  Bay  Cities  Consolidated  Railway  Com- 
pany, 115  Mich.  114,  73  N.  W.  139),  would  be 
warranted  In  acting  upon  the  assumptlOD 
that  the  person  crossing  tbe  tradk  would  by 
due  diligence  escape  injury.  When,  bow- 
ever,  the  motorman  sees  upon  the  track  an 
animal  like  plaintiff's  cow,  he  cannot  act 
upon  that  assumption.  He  cannot  assume 
that  tbe  animal  will  use  diligence  for  its  own 
protection.  Nevertheless,  the  motorman  can- 
not be  held  bound  to  anticipate  danger  to 
such  an  animal  until  It  has  reached,  or  at 
least  approached,  tbe  path  of  tbe  car.  There- 
tore,  .in  this  case,  to  warrant  the  Jury  fiud- 
Ing  a  verdict  for  the  plaintiff  notwltlistand- 
Ing  his  contributory  negligence,  we  think  tbe 
evidence  should  have  warranted  the  infer- 
ence that  the  motorman,  after  be  discovered, 
or  by  the  exercise  of  due  care  should  have 
discovered,  tbe  cow  in  the  position  of  danger, 
could,  by  the  use  of  tbe  appliances  at  band, 
have  either  stopped  the  car,  or  so  checked  Its 
speed  as  to  prevent  the  injury  which  actual- 
ly occurred.  This  statement  of  tbe  taw,  as 
applied  to  this  case,  is,  we  think,  warranted 
by  the  following  cases:  Richter  v.  Harper,  95 
Mich.,  at  page  225,  54  N.  W.  768;  Frost  v. 
Railroad  Co.,  96  Mich.  470,  56  N.  W.  19: 
Montgomery  t.  Lansing  City  Elec.  Ry.  Co.. 
IDS  Mich.  46,  61  N.  W.  643.  29  L.  R.  A.  287; 
Frlta  V.  Detroit  Citizens*  Street  Ry.  Co..  10^ 
Mich.  60.  62  N.  W.  1007;  Lyons  v.  Bay  Cities 
Consolidated  By.  Co.,  116  Mich.  114.  73  N. 
W.  139;  Finnegan  t.  Michigan  Central  R.  R. 
Co.  (Mich.)  86  N.  W.  896;  Merrltt  t.  Poote 
(Mich.)  87  N.  W,.  262.  Under  tbis  rule,  no 
verdict  conid  be  rendered  fbr  the  plaintiff 
unless  the  Jury  could,  without  testimony  to 
aid  them,  assume  that  in  going  tbU  160  feet 
tbe  car  could  be  stopped,  or  its  veed  so 
checked  as  to  prevent  the  Injury  which  oc- 
curred. Flalntffl's  counsel  says  In  his  brief: 
"It  la  a  matter  of  onnmon  knowledge  ttiat 
an  electric  car  can  be  stepped  within  much 
less  than  .150  feet"  pW«^  •g^^iomalvlth 
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when  be  aAed  the  jxay  to  aBsome,  without 
any  testimony  whatever,  that  this  car,  going 
down  grade  at  a  great  speed,  coald,  by  the 
use  of  ordinary  appllancM,  be  stopped  In  160 
feet  Clearly,  this  could  not  be  assumed. 
Neltiier  could  it  be  assumed  that  in  going 
tbat  distance  the  speed  of  the  car  could  be 
so  checked  tlfat  the  cow  would  not  bave 
received  Injuries  which,  so  far  as  damages 
are  concerned,  would  have  been  equivalent  to 
Its  destruction. 

The  Judgment  of  the  court  below  must 
therefore  be  reversed,  and  a  new  trial  grant- 
ed. The  other  Justices  concurred. 


ATTORNEY  GENERAL  ex  rel.  HURLEY, 

v.  BRIDGMAN  et  al. 
(Snpteme  Court  of  Michigan.   Sept.  16,  1903.) 

BANKS— DIRBCTORB-BLBCnON-CUMUUTIVB 
PLAN-8TATDTSS— REPEAL. 
1.  Comp.  Laws,  |  8553,  provides  that  a  stock- 
holder may  multiply  his  snares  of  stock  by  the 
number  of  directors  to  be  elected,  and  cast  that 
number  of  votes  for  one  director.  Beld-  that, 
if  Boch  act  ever  applied  to  banks  oi^nised  un- 
der the  banking  law  of  1887,  it  was  repealed 
by  Comp.  Laws,  SS  6101,  6l53,  subsequetitly 
enacted,  providing  tbat  bank  directors  shall  be 
elected  at  a  meeting  of  stockholders,  each  share- 
holder beius  entitled  to  one  vote  for  each  share 
for  each  dwector,  and  repealing  all  acts  iocon- 
slstoit  therewith. 

Quo  warranto  by  the  Attorney  General,  on 
relation  of  James  J.  Hurley,  against  Charles 
T.  Brldgman  and  others.   Writ  dismissed. 

Charles  A.  Blair,  Atty.  Gen.  (Black  &. Rob- 
erts, of  counsel),  for  relator.  Durand  &  Car- 
ton and  Brennan  &  Cook,  for  respondents. 

MOORE,  J.  Mr.  Hurley  claims  to  have 
been  elected  a  director  of  the  Union  Trust  & 
Savings  Bank  by  a  vote  of  the  minority  of 
stockholders,  voting  on  the  cumulation  plan, 
as  provided  for  by  section  8553,  Comp.  Laws. 
The  respondents  claim  to  be  the  duly  elected 
directors  of  said  bank,  and  do  not  recognize 
the  election  of  Mr.  Hurley. 

Counsel  are  agreed  that  the  only  question 
involved  Is  whether  the  minority  of  stock- 
holders law  applies  to  a  banking  corporation 
organized  under  the  general  banking  law  of 
the  state.  It  Is  the  claim  of  relator  tliat  it  does 
apply,  in  support  of  which  claim  counsel  cite 
thfe  statute  Itself,  the  case  of  Attorney  Gen- 
eral ex  rel.  Dusenbury  v.  Looker,  111  Mich. 
498,  69  N.  W.  929,  and  other  cases.  It  is  the 
claim  of  the  respondents  that  the  law  does 
not  apply  to  banks,  first,  because  article  15, 
S  2,  oi:  the  Constitution  of  the  state,  provides 
"that  no  general  banking  law  shall  have  ef- 
fect until  the  sume  shall  after  its  passage  be 
submitted  to  a  vote  of  the  electors  of  the 
state  at  a  general  election  and  be  approved 
by  a  majority  of  the  votes  east  thereon  at 
such  election,"  and  that  the  law  in  question 
never  was  approved  at  a  general  election  by 
a  vote  of  the  electors,  and  therefore  cannot 
eCCect  the  banking  law;  and,  second,  because 


If  it  ever  applied  to  the  banks  of  the  a 
was  repealed,  so  far  as  affecting  the 
by  Act  No.  205,  p.  22S,  Pub.  Acts  1887 

In  our  vler  of  the  case,  it  will  not  1 
essary  to  discuss  the  first  of  tbeae  < 
tions.  The  minority  of  stockholders  la 
passed  In  188S  (Pub.  Acts  188S.  p.  1] 
112),  and  was  amended  by  Act  No.  : 
137,  Pub.  Acts  1887,  which  was  ap 
May  23,  1887,  and  given  immediate 
Act  No.  20S,  p.  225,  Pub.  Acts  1887.  c 
"An  act  to  revise  the  laws  authorial 
business  of  banking  and  to  establish  a 
Ing  department  for  the  supervision  o 
business,"  was  apinwed  June  21,  iSB 
its  terms  it  did  not  become  effective  v 
days  after  It  bad  been  adc^ted  by  tbi 
ors  at  the  next  general  election.  Sec< 
of  the  act  (Comp.  Laws,  I  6101)  incoTl< 
the  number  of  dlrect(«B  a  bank  shall 
and  how  they  shall  be  elected,  and, 
other  things,  says:  "At  a  meeting 
stockholders  for  the  election  of  directoi 
share  idiall  entitle  the  owner  to  one  v 
each  director,  but  no  stockholder  si 
entttied  to  rote,  who  ia  Indebted  to  th 
upon  ai^  obligation  past  due."  It  1 
cult  to  reconcile  this  provision  with  1 
In  the  minority  of  stockholden  law, 
stockholder  may  multiply  his  shares  o 
by  the  number  of  directors  to  be  ^ect 
cast  that  number  of  votes  for  fme  d 
as  was  done  by  Mr.  Hnrl^  and  Us 
In  the  case  before  as.  This  sectta 
adopted  by  the  same  L^slature  whlc 
ed  the  minority  of  stockholders  law,  i 
addition  to  the  provisions  of  this  sec 
was  provided  .by  section  64  of  the  sa 
(Comp.  Laws,  |  6153)  that  all  acts  a 
of  acts  of  which  this  act  la  amenda 
supplementary,  Inconsistent  with  the 
slons  of  this  act,  are  havby  repeal 
follows,  we  think,  that  If  the  cnmulati 
Ing  law  ever  applied  to  the  election 
rectors  of  banks  organized  under  the 
ing  law  of  1887,  that  it  waa  repealed 
enactment  of  that  law.  See  Sntheri: 
Statutory  Const.  H  160,  336.  and  fbi 
therein  cited. 

The  writ  Is  dismissed.  The  other  J 
concurred. 


WARD  V.  BBED. 

(Supreme  Court  of  Michigan.  Sept.  Iff 

APPEAL  FROM   JUSTICB  GOURT-PW 
NOTICE  OF  DEFENSE— REMARKa 
OF  COUNSEL. 

1.  In  the  Justice  court,  where  the  ac 
a  note  WDS  commenced,  defendant  did 
pear  generally,  but  he  did  appear  in  the 
court,  and  under  leave  from  It  filed  t 
of  the  general  Issue.   Under  Cir.  Ct 
(3),  had  tbe  action  been  begun  there 
that  his  signature  was  obtained  by  fraot 
not  have  been  admissible  for  want  of  a  n 
tbe  defense.   Had  he  pleaded  the  gener 
in  the  justice  court,  such  defense  wou! 
been  adniissible  withoirt  notice,  ffefef. 
was  required  to  give  nooce  la  confor 
the  circuit  court  rul*. 


Uleh.) 
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2.  IireleTaDt  remarks  of  cooiikI,  calcalated, 
if  not  denitn^i  to  pr«jodlco  the  Jury  <m  tho 
meriu,  are  improper. 

Error  to  Circuit  Court,  Mnakegon  County; 
FrtA  J.  Roflstf  1,  Judge. 

Actton  by  Horace  Z.  Ward  against  John  O. 
Reed.  JvOgnumt  toe  defendant  Plaintiff 
MngB  error.  Reversed. 

Smedley  ft  Corwin,  for  appellant.  Turner 
ft  Turner,  for  appellee. 

HOOKER,  0,  J.  Defendant  was  sued  In 
an  action  of  assumpsit  in  Justice's  court  Up- 
on tbe  return  day  ttie  plaintiff  declared  orally 
upon  a  promissory  note  filed  with  tbe  court. 
The  defendant  appeared  specially,  and  object- 
ed to  the  Jurisdiction  of  the  court,  and,  these 
objections  being  overruled,  took  no  further 
part  In  the  proceedings,  and  plaintiff  took 
Judgment.  The  cause  was  taken  to  the  cir- 
cuit by  8i>ec1al  appeal,  and  tbe  questions  rais- 
ed by  the  special  appeal  were  decided  against 
defendant,  who  thereupon,  under  leave  grant- 
ed, pleaded  the  general  Issue,  accompanying 
the  plea  with  an  affidavit  denying  that  he 
signed  or  executed  the  note,  or  authorized 
any  one  to  do  so  In  his  behalf.  Upon  the 
trial  a  verdict  of  no  cause  of  action  was 
followed  by  an  appropriate  Judgment,  and 
plaintiff  has  brought  error. 

The  defendant  was  allowed  to  show  against 
objection  that  the  signature  to  the  note  was 
obtained  through  fraud  and  deceit.  Had  this 
■ctlon  been  commenced  In  circuit  court,  this 
proof  wonld  have  been  Inadmissible  for  want 
of  a  notice  of  the  defense  relied  on.  See  rule 
7,  sob.  8.  On  the  other  hand,  the  case  was 
begun  in  Justice's  court,  and,  had  the  plea 
of  the  general  Issue  been  filed  there,  the  de- 
fense would  have  been  admissible,  although 
no  notice  bad  been  attached.  See  Hubbard 
V.  Frelburger  (Mich.)  94  N.  W.  727.  But.  al- 
though It  was  commenced  In  Justice's  court, 
the  plaintiff  did  not  appear  generally  there. 
Be  did  appear  In  circuit,  and  filed  a  plea 
under  leave  there  given.  In  such  a  case  we 
are  of  the  opinion  that  the  statutes  cited  in 
Hubbard  v.  Frelburger  do  not  apply,  and  he 
■was  required  to  plead  in  conformity  to  the 
rule  of  the  circuit  court.  The  testimony  was 
Improperly  admitted,  and  tbe  cause  must  be 
reversed  for  this  reason. 

Complaint  Is  also  made  of  the  remarks  of 
counsel,  and,  we  think,  Justly.  It  Is  not  prop- 
er to  Interject  irrelevant  remarks,  calculated, 
if  not  designed,  to  prejudice  the  Jury  upon 
the  merits  of  the  case.  A  litigant  has  a  right 
to  a  fair  trial,  and  such  conduct  is  unfair, 
and  should  be  promptly  suppressed,  Nearly 
«»^ery  term  of  court  some  case  Is  presented 
vhere  this  practice  has  been  indulged  In, 
and  we  are  sometimes  forced  to  think  that 
there  Is  method  In  it,  and  that  the  reluct- 
^  ance  of  the  com^  to  reverse  cases,  for  reasons 
Dot  clearly  shown  to  have  done  Injury,  Is  pre- 
tumed  upon,  though  In  most  cases  (as  In  the 
present)  we  are  charitable  enough  to  ascribe 
It  to  overzeal.  beat,  or  provocation  by  oppos- 


ing counsel.  Tbe  practice  is  not  ethical,  and 
ahonid  be  avoided. 

The  judgment  la  reversed,  and  a  new  trial 
ordered.  The  other  Justices  concurred. 


HOGA'S  BJSTATH  v.  LOOK, 
{Supreme  Court  ot  Midilgan.  Sept.  15.  1903.) 

GUARDIAN  AND  WABD-UAINTBNANCB  FROM 
WARD'S  ESTATS-PKOBATB  ORDERr-NBCSa- 
8ITT— JITDICIAI.  ACtnUNTINQ— ALLOWANCE 
POa  BBRVICB8— DISCRBTION. 

1.  A  Statute  provides  that  if  any  minor  who 
has  a  father  Uving  has  property  whidi  is 
sulQcicnt  for  his  mamtenance  and  education  In 
a  manner  more  expensive  than  his  father  can 
reasonably  afford,  the  expeose  of  such  educa- 
tion and  maintenance  may  be  defrayed  ont  of 
the  income  or  principal  of  hia  own  property* 
as  shall  be  directed  by  the  probate  court. 
Held  that,  where  a  minors  only  estate  was  de- 
rived from  a  Judgment  for  damages  for  per- 
mnal  injuries,  and  such  injui-iea  required  the 
making  of  expenditures  which  could  not  be 
afforded  by  his  father,  it  was  not  necessary, 
in  order  to  authorise  the  allowance  of  amounts 
expended  therefor  by  the  guardian,  that  a 
probate  order  aathorisin^  the  exutenditures 
should  have  been  made  pnor  to  making  them. 

2.  The  allowance  of  compensation  to  a  guard- 
ian for  services  rendered  to  his  ward  is  within 
tbe  discretion  of  the  probate  Judge  on  a  settle- 
ment of  the  guardian  s  accounts. 

Error  to  Circuit  Court,  Wayne  Oonuty; 
George  S.  Hoamer,  Judge. 

Judicial  settlement  of  the  accounts  of  Wil- 
liam Look,  as  guardian  of  the  estate  of  Aa- 
gust  Hoga,  minor.  Fnun  a  decree  eetUlng 
the  accounts,  the  guardian  appeals.  Bevera- 
ed. 

William  F.  Atkinson  (George  Gartner,  of 
connsel),  for  appellant.  C9ark,  Durfee  &  Al- 
lor,  for  appellee. 

t 

MOORB,  J.  Prior  to  November,  1899,  Aa- 
gust  Hoga,  then  a  boy  10  or  11  years  old,  re- 
ceived an  injury  resulting  In  tbe  loss  of  a 
leg.  His  mother,  as  next  friend,  sued  tbe 
railway  company,  and  obtained  a  judgment 
against  It  In  November,  1899,  William  Look 
was  appointed  general  guardian  of  August 
Hoga,  and  on  tbe  11th  of  that  month  joined 
tbe  father  and  motha  (the  latter  also  sign- 
ing as  next  friend)  In  giving  a  receipt  to  the 
railway  company  In  settlement  of  tbe  Judg- 
ment for  the  sum  of  $1,000.  It  Is  the  claim 
of  Mr.  Look  that  but  $900  of  this  actuaUy 
came  to  falm;  that  $100  of  It  was  retained 
by  the  mother  for  board  and  caring  for  the 
boy.  After  the  boy  became  of  age,  Mr. 
Look  presented  hte  final  account  for  allow- 
ance in  the  probate  court  In  October,  1809. 
In  this  account  be  made  a  charge  of  $450  for 
services  as  guardian  for  the  10  years  In 
which  he  bad  acted.  He  also  made  a  charge 
of  between  $200  and  $300  paid  to  tbe  parent! 
of  the  minor  for  board,  care,  and  clothing 
furnished  by  them.  Also  chaises  aggregat- 
ing about  $200  for  artificial  lega  purcb&sed 
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for  the  ward,  and  many  other  Items,  rang- 
ing from  50  cents,  paid  to  a  dentist,  to  $19, 
paid  Mabley  A  Oo.  tor  two  suits  of  clothes. 
The  account,  as  presented,  showed  a  balance 
of  several  hundred  dollars  due  the  guardian. 
It  Is  not  possible  to  decide  from  the  record 
what  items  were  allowed  and  what  were  re- 
jected, but  a  balance  was  found  due  from 
the  guardian  to  the  ward  of  $800.  An  a,p- 
I^eal  was  taken  to  the  circuit  court  The 
trial  was  proceeded  with  before  a  Jury,  but 
a  verdict  was  directed  by  the  Judge,  who 
affirmed  the  action  of  the  probate  court. 

It  was  the  claim  of  Mr.  Look  that  Hie 
book  in  which  he  kept  a  memorandum  of  his 
account  with  his  ward  had  been  taken  from 
his  office  with  other  books  and  papers,  but 
he  produced  in  court  receipts  for  most  of 
the  items.  His  ward,  at  the  time  of  the 
trial  a  young  man  23  y^rs  old,  was  sworn 
on  the  part  of  the  plaintiff.  He  identified 
many  of  the  receipts,  and  testified  that  he 
got  all  the  money  for  which  he  gave  re- 
ceipts; that  he  used  it  for  himself;  and  that 
he  needed  it  When  asked  it  he  was  not 
willing  Mr.  Look  should  be  allowed  these 
sums  so  received,  upon  objection  of  his  coun- 
sel, and  being  advised  by  the  Judge  he  could 
answer  or  not,  as  be  pleased,  he  declined  to 
answer  the  questicm.  The  record  discloses 
that  August  Hoga  was  one  of  a  family  of 
eight  or  nine  children.  His  father  was  a 
common.  laborer,  and  his  mother  went  out 
nearly  every  day  doing  washings  to  help  sup- 
port the  family.  It  also  shows  they  bad 
very  little  control  over  the  boy,  who  was 
wayward,  and  gave  the  truant  officers  much 
trouble,  and  was  finally  sent  to  the  Reform 
School  It  is  the  claim  of  Mr.  Look  that  he 
not  only  looked  after  the  property  of  the  boy, 
but  at  the  request  of  his  juirents  looked  af- 
ter his  i>erson,  and  after  his  return  from  the 
Reform  School  obtained  employment  for 
him,  which  resulted  in  his  learning  a  good 
trade;  that  he  was  called  upon,  to  find  him 
when  he  ran  away,  as  he  did  frequently, 
and  looked  after  purchasing  for  him  the  nec- 
essaries of  life;  and  that  before  making 
any  of  these  expenditures,  he  talked  the  sit- 
uation over  with  tbe  Judge  of  probate,  who 
advised  him  to  make  the  expendlttiree  on  be- 
half of  his  ward  which  he  did  make.  No 
formal  petition  was  presented  by  the  guard- 
ian, asking  leave  to  make  these  expendi- 
tures, and  no  f(H*mal  order  of  record  was 
made  In  relation  thereto.  The  probate  Judge 
was  sworn  as  a  witness.  His  recollection  of 
what  conversation  occurred  between  him  and 
Mr.  Look  in  relation  to  making  expenditures 
on  behalf  of  the  ward  was  not  at  all  clear. 
He  remembered  advising  the  expenditure  for 
the  artificial  legs,  and  about  advances  being 
made  to  aid  the  parents  In  taking  care  of  a 
land  contract  or  mortgage  affecting  tbe  home. 
On  the  cross-examination,  he  testified, 
among  other  things:  "Q.  In  fixing  up  this 
account,  you  construed  the  statute  strictly 
against  the  guardian?  A.  Yes,  air.   Q.  And 


It  was  on  that  ground  yon  made  x 
lowance,  not  because  there  was  ai 
dence  that  he  had  not  paid  out  the 
or  anything  of  that  kind?  A.  Well, 
know  as  I  went  into  that  part,  be< 
made  my  ruling  on  a  strict  construe 
the  statute.  It  was  a  questitm  of  law 
thought  ought  to  be  settled,  and  I  I 
it  was  a  good  time  to  settle  It"  Tbe 
very  significant  bit  of  evidence  as  t 
occurred  between  the  Judge  of  probs 
Mr.  Look  foimd  In  the  first  annual  i 
filed  by  Mr.  L/xik.  This  account  w 
sented  to  the  court  June  10,  1891.  Ii 
guardian  had  credited  himself  wit 
items,  aggregating  $56.25,  for  the  pi 
and  repair  of  artificial  legs;  with  oi 
June  5,  1890,  paid  Mrs.  Hoga  for 
clothing,  and  maintenance  of  Infant,  \ 
other  like  Item  in  October,  and  one 
cember.  This  account  was  examine 
allowed  AS  Charged  by  tbe  Jadge^ 
1891. 

I  cannot  resist  Qie  conclusion  from 
tlmony  that  Mr.  Look  understood  he  i 
thorlzed  by  the  Judge  to  make  the  pa 
which  he  made.  He  testifies  be  ] 
knowled^  of  tbe  statute  referred  to 
Judge  of  probate  in  his  testimony.  I 
as  follows:  "If  any  minor  who  has  s 
living,  has  property  which  Is  sufflci 
his  maintenance  and  education  in  •  i 
more  expensive  than  his  father  can 
ably  afford,  regard  being  had  to  the  ai 
of  the  father's  family  and  to  all  tbe 
stances  of  the  case,  the  expenses  of  t 
cation  and  maintenance  of  such  min 
be  defrayed  out  of  the  income  or  prim 
bis  own  property  In  whole  or  In  part, . 
be  Judged  reasonable,  and  shall  be  dire 
the  probate  court,  and  the  charges  t 
may  be  allowed  accordingly  in  the  set 
of  the  accounts  of  his  guardian."  Tbe 
Judge  followed  the  Judge  of  probate 
strulng  this  statute,  and  held  that,  ai 
der  of  record  had  been  made  authorla 
expenditures  before  they  were  mad 
should  not  be  allowed  In  the  final  c 
We  think  this  too  narrow  a  constrw 
put  upon  the  itatnte.  It  does  not.  Id 
require  an  order  to  be  entered.  In 
Gulp,  45  Mich.,  at  page  273,  7  N.  W. 
is  said:  "A  guardian  whose  ward's  e 
sufficient  to  fumlsb  an  income  that  w 
economy  maintain  and  educate  her  ( 
should  not  exceed  it  without  adequate 
But  in  this  country,  while  it  Is  proi 
obtain  leave  in  advance,  it  la  not  ne< 
if  drcumstances  Justify  the  excess;  1 
rule  is  always  to  be  applied  with  aoi 
cretlon.  The  guardian  la  Justified  by 
thoriUes  in  looking,  not  merely  at 
aud  actual  Income,  but  at  future  ani 
able  resources.  If  the  Income  Is  nan 
should  also  look  to  the  future  welfa 
standing  of  his  ward,  which  may  in  h 
as  In  those  of  &Ju^dogs  parent,  re 
w\ai>m  mi^fi^MSS^^nlt»  by  ft  SI 
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outlay.  In  many,  If  not  In  most,  cases  In  this 
country,  it  is  not  possible  to  secure  a  re^ar 
and  reliable  revenue,  whicli  will  not  at  times 
fall  or  be  delayed;  and  when  the  Infant's 
property  Is  too  small  for  the  Income  to  fur- 
nish reasonable  nurture  and  support,  the 
principal  must  necessarily  be  drawn  upon." 
Id  Mower's  Appeal,  48  Mich.  448,  12  N.  W. 
W6,  It  is  said  a  guardian's  account  is  to  be 
dealt  with  as  an  equitable  proceeding,  rather 
than  a  legal  one.  In  Chubb  t.  Bradley,  5S 
Uich.,  at  page  271.  25  N.  W.  187,  It  Is  said: 
"As  we  view  the  record,  the  only  real  ques- 
tion Is  whether  Bradley  should  repay  any 
or  all  of  the  money  received  by  him  as  the 
proceeds  of  the  land.  The  court  below  held 
that,  having  adopted  the  children,  defendant 
was  compelled  to  support  tbem  himself,  un- 
less there  was  an  agreement  made  prior  to 
the  adoption,  and  as  a  consideration  for  tt, 
and  that  any  money  not  paid  under  snob  a 
prior  arrangement  conld  be  recovered  back. 
The  charge  also  seems  to  confine  the  amoont 
that  could  be  so  agreed  upon  to  the  pension 
mont^  and  the  rent  of  the  form,  exdudlng 
the  iwoceeds  of  Its  sale.  There  Is  no  rule  of 
law.  In  our  Judgment,  which  can  snstaln 
these  b<ridlng8.  If  It  Is  tiiougbt  reasonable 
and  proper,  In  ordor  to  give  a  child  more 
advantages  than  the  income  of  the  estate 
will  furnish,  there  Is  no  Inflexible  rule  which 
will  prevent  resorting  to  the  use  of  the  prin- 
cipal, and  it  may  be  true  economy  and  duty 
to  do  80.  Our  statutes  provide  that  the  body 
of  a  trust  fund  may,  in  proper  cases,  be  so 
ippUed,  and  in  Oott  v.  Onlp,  46  Mich.  265 
[7  N.  W.  767],  this  same  doctrine  was  ap- 
plied to  the  ward's  estate  In  the  bands  of  the 
guardian.  If  children  have  property  separate 
from  that  of  parents,  natural  or  adopted, 
although  it  may  .  fairly  be  expected  that  the 
parents  shall  bring  tbem  up  if  they  can  at 
their  own  expense,  in  conformity  with  their 
means,  yet  it  would  be  entirely  unreasonable 
to  refuse  to  give  them  better  facilities  than 
the  parents  tiiemselves  could  afford,  if  par- 
ents and  guardians  should  think  it  advisable 
for  them,  within  reasonable  limits."  In  Be 
Estate  of  Mable  Ward,  73  Mich.,  at  i)age  230. 
41  N.  W.  436,  it  is  said:  "It  has  been  held 
In  this  court  that  an  actual  and  legal  father 
may.  In  ca«e  the  welfare  of  the  child  demands 
H,  be  allowed  to  have  access  to  the  child's 
estate  to  provide  for  its  education  and  sup- 
port more  generously  than  be  could  himself 
afford.  Guardians  have  been  allowed  to  re- 
■nt  to  the  principal,  as  well  as  the  income. 
If  rvquired  for  the  ward's  welfare.  Gott  v. 
Culp,  45  Mich.  266,  7  N.  W.  767;  Moyer  T. 
Fletcher,  66  Mich.  508,  23  N.  W.  1»8;  Obnbb 
V.  Bradley,  58  Mich.  268,  26  N.  W.  186."  The 
statute.  In  tenm,  provide*  for  the  nse,  not 
wly  of  the  Income,  bat  of  the  principal.  If 
necessaiy  In  the  Judgment  of  the  probate 
conrL 

The  case  we  have  before  ns  Is  a  very  pecn- 
Usr  one.  The  only  property  the  ward  has  he 
obtained  as  damages  for  an  injury  inflicted 


upon  him  personally,  which  made  his  care  a 
greater  burden  to  his  father  and  mother  than 
it  otherwise  would  have  been,  and  It  made 
him  less  able  to  help  pay  his  way  when  he 
got  old  enough  to  help  support  himself  and 
the  family.  It  was  a  very  proper  case  In 
which  to  use,  In  a  Judicious  way,  some  of  his 
proper^  to  supply  his  needs. 

It  is  urged  the  circuit  Judge  erred  in  not 
allowing  the  guardian  compensation  for  serv- 
ices, and  that  the  charge  of  $450  was  a  rea- 
sonable one.  This  Is  a  matter  which  appeals 
to  the  discretion  of  the  Judge  who  passes  upon 
the  account  The  record  is  not  so  complete 
as  to  the  extent  of  these  services  as  to  war- 
rant us  in  giving  any  directions  In  relation 
thereto  further  than  to  dte  the  case  of  Gott 
V.  Culp,  45  Mlch^  commencing  at  pace  274, 
7  N.  W.  767. 

Judgment  Is  reversed,  and  new  trial  ordei^ 
ed.  The  othw  Justices  concurred. 


OONNOB  V.  CONNOB  et  aL  ■ 

(Snpreme  Court  of  Michigan.   Sept.  15,  1903.) 

BJBCTHBNT— UNUWPUL  WITHHOLDINO  POS- 
SESSION. 

1.  Persons  who  have,  on  notice  to  quit,  mov- 
ed out  and  vacated  the  premises,  locking  one 
door  on  the  inride,  and  closing  the  other  door, 
which  was  locked  b^ind  them  by  a  spring  lock, 
leaving  the  keys  Inside,  are  not  In  nnutwfnl 
possession,  so  as  to  authorise  ejectment  against 
them,  though  they  do  not  tell  the  owner  till 
after  sctioii  brooght  that  the  keys  were  in  the 
house;  he  having  been  able  to  enter,  as  he 
thereafter  did,  by  a  window. 

Error  to  Circuit  Court,  Wayne  County; 
Morse  Bohnert,  Judge. 

Action  of  ejectment  by  Mary  Connor 
against  Martin  Connor  and  another.  Judg- 
ment for  defendants.  Plaintiff  appeals.  Af- 
firmed. 

James  H.  Pound,  for  appellant  Howard 

B.  Bloomer^  for  appellees. 

HOOKBB,  C.  J.  The  plalntUTs  aunt, 
Bridget  Mahan,  owned  the  premises,  coiwlst- 
Ing  of  a  parcel  of  land  and  two  houses.  The 
defendants  lived  with  ber  In  one  of  the 
houses  at  the  time  of  her  death,  S^tember 
24,  1901.  Bridget  Mahan  deeded  the  prem- 
ises to  the  plaintiff,  subject  to  a  life  estate 
reswred  to  herself,  by  deed  acknowledged 
November  9,  1882.  Four  da^  after  Bridget's 
death,  the  plaintiff  caused  notice  to  vacate  to 
be  anred  upon  the  defendants,  threatening 
ejectment  for  noncompliance.  No  time  was 
stated  in  the  notice.  The  plaintiff  ascertain- 
ed on  November  1st  that  the  defendants  had 
vacated  the  house.  She  went  to  the  place, 
and  found  It  locked  np^  and  the  windows 
testened.  Thveupon  ber  connsel  wrote  to 
Mr.  Connw,  and  asked  that  he  deliver  the 
keys  to  the  bearer,  or  he  would  be  obliged  to 
charge  Um  rent  at  925  per  month.  It  does 
not  appear  when  this  letter  wfui  nerred.  or 
what  reply  waa  madedt^tl^^^wO^gte- 
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ment  by  tbe  plaintiff  that  it  was  serred  on 
the  6tb  hj  aa  officer.  On  November  7tb  this 
action  was  brought,  and  on  the  9th  the  plain- 
tiff received  a  letter  from  Martin  Connor, 
atatlng  that  the  keys  were  left  In  the  house, 
and  that  he  bad  no  key  to  the  spring  lock 
on  me  of  the  doors.  There  Is  nothing  to 
indicate  that  this  was  not  trae.  He  also 
wrote  that  plaintiff  could  easily  get  into  the 
honse,  and  wonld  find  the  keys  there.  Some 
days  later,  the  plaintiff  entered  through  a 
second  story  window.  On  the  trial  defend- 
ants' counsel  disclaimed  for  his  clients  any 
title  or  right  of  posaeaalon,  and,  after  the 
proofo  were  closed,  moved  the  court  to  direct 
a  verdict  for  the  defendants,  and  offered  to 
waive  costs,  and  the  court  granted  the  mo* 
tlon,  and  a  judgment  was  entered  according* 
ly.  The  plaintiff  has  appealed. 

The  only  question  In  the  case  is  whether 
the  defendants  unlawfully  withheld  the  pos- 
session of  these  premises  from  the  plaintiff 
when  the  action  was  begun.  It  Is  undisput- 
ed that  in  compliance  with  couiuel's  notice, 
th«y  moved  out  and  vacated  the  premises, 
locking  one  door  on  tbe  inside,  and  closing 
the  other  door,  which  was  locked  behind 
them  by  a  spring  lock.  They  kept  no  key. 
Whatever  the  plaintiff  may  have  thought, 
this  was  an  abandonment  of  poBseaslon,  as  a 
matter  of  fact,  and  these  Is  nothing  to  indi- 
cate tliat  tbe  defendants  ever  made  a  claim 
of  title  of  any  kind.  The  statement  that  the 
plaintiff  wonld  get  the  house  when  tbe  law 
gave  It  to  her  was  not  a  claim  of  titie,  when 
viewed  In  the  light  of  the  undisputed  facts. 
In  this  .respect  the  case  differs  from  Wlilteley 
V.  Whiteley.  110  Hlcb.  566,  68  N.  W.  241. 
There  being  no  claim  of  titie,  and  tbe  proof 
conclusively  showing  that  there  was  no  pos- 
a»sion.  plaintiff's  case  has  nothing  to  rest 
upon.  Apparently,  counsel  commenced  it  up- 
on the  belief  that  by  retaining  the  key  de- 
fendants retained  poBsesslon.  But  it  turns 
out  that  they  did  not  retain  the  key,  and  all 
that  is  left  is  the  fact  that  they  did  not  tell 
the  officer  so  when  notified  that  If  the  key 
was  not  delivered  they  would  be  charged 
rent.  Plaintiff  and  her  counsel  knew  tliat 
the  bouse  was  vacated  In  compliance  with 
thete  notice,  and  they  could  have  entered  as 
easily  on  the  7th  day  of  November,  befiffe 
bringing  suit,  as  they  could  afterwards. 

The  Judgment  is  affirmed.  Tbe  oth^  Jus- 
tices concurred. 


In  re  ARGHBR. 
(Supreme  Court  of  Michigan.  Sept.  15.  1903.> 

ORAND  JUniES-REQUIRINO  PRODUCTION  OF 
BOOK— CONTEMPT— PRACTICE. 

1.  Neither  the  rule  of  public  policy  prohibit- 
ing a  discloRure  by  a  grand  jaror  of  facts  com- 
intc  to  his  knoivlcdge  while  a  member  of  tlie 
grnnd  jury,  nor  Comp.  Laws,  8  11,887,  relat- 
inff  to  testimony  ot  grand  jurors  on  a  trial, 
prevents  the  grand  jury  making  a  report  to 
the  court  for  the  puritose  of  having  punished 
for  contempt  a  witness  who  refused  to  produce 


before  It  his  books  showing  certain  transac- 
tions. 

2.  In  criminal  contempt  proceediuEB,  under 
Comp.  Laws,  i  1098,  for  refusal  to  bring  books 
before  the  grand  jury,  the  practice  in  reqmring 
immediate  obedience  to  the  order  of  tbe  coait 
is  not  irregular;  section  10,909  proriding  for 
the  fuTDisbmg  of  interrogatories,  with  time  to 
answer,  being  in  the  chapt«  relating  to  attach- 
ments to  enforce  civil  remedies. 

8.  The  proper  practice  for  one  summoned  to 
produce  books  before  the  grand  juir  is  to  pro- 
duce them,  and,  on  being  requested  to  exhibit 
any  of  them,  to  raise  the  Question  of  materiality 
of  portions  thereof  to  the  issue,  and  have  it  de- 
termined by  the  court,  if  necessary. 

i     Certiorari  to  Circuit  Court,  Wayne  County; 
Jos^b  W.  Donovan,  Judge. 

Petition  by  John  Archer  for  writ  of  habeas 
corpus  and  certiorari.   Discharge  d«iied. 

Flowers,  Moloney  ft  Blsbcv.  for  petttion«-. 
Ormond  F.  Hunt,  Fnw.  Mty^  for  the  People. 

MONTOOMERT.  J.  The  petttlOBer  has 
I  sued  out  a  writ  ot  lubeas  corpus  and  cer^ 
tiorart  to  review  the  action  of  the  circuit 
court  for  the  county  of  Wayne  In  commit- 
ting him  to  tbe  custody  of  the  sheriff  for  a 
contempt  of  court  In  refnstng  to  produce 
his  books  and  papers  b^ore  the  grand  jury 
now  in  session  in  said  court  Briefly  stated. 

•  ttie  proceedings  in  whicb  tbe  contempt  was 
adjudged  were  as  follows:  The  grand  Jury 

,  made  a  report  that  tiie  witness  was  required 
i  to  appear  before  tbem  under  a  snlqiMena 
'  daces  tecum,  and  was  called  upon  to  pro- 
I  dace  his  books,  cheeky,  receipts,  Mlta,  1n- 
I  voices,  ete.,  showing  his  transactions  with 
;  tlie  dty  ot  Detroit  and  the  department  of 
public  works  of  said  ctty,  whether  In  his  own 
:  name  or  in  tbe  name  of  tilmaelf  and  others, 
,  between  the  1st  day  ot  January,  1901,  and 
'■  the  1st  day  of  July,  1908;  that  be  appeared 
before  snch  Jury,  but  refused  to  produce  the 
bookSt  not,  however,  claiming  any  privilege 
on  tbe  ground  that  anything  contained  In 
tiiem  wonld  tend  to  incriminate  him,  but  pla- 
I  cing  his  refusal  npon  tlie  gromd  that  he  was 
,  not  compelled  to  produce  tiiem.   Acting  up- 
'  on  this  report  of  the  Jury,  the  court  made 
I  an  order  to  show  cause  why  he  should  not 
be  punished  for  contempt   This  writ  wu 
returned,  and  b^^  Ihter  proceedings,  no- 
tice was  served  npon  him  to  appear  b^Ore 
tiie  court,  and  produce  the  books  and  papers 
to  be  used  before  the  grand  Jury,   ^nils  he 
failed  to  do,  and  on  the  4th  of  S^tember  be 
was  adjudged  guilty  of  contempt  In  failing 
to  obey  the  subpoena,  and  In  falling  to  obey 
the  order  of  the  court;  he  having  appeared 
I  before  the  court  on  the  4th,  and  bavfaig  re- 

•  fused  to  produce  Ids  books  before  the  grand 
Jury. 

i  It  is  urged  in  this  court  that  the  proceed- 
ings are  irregular  and  invalid,  for  the  reasmi 
{  that  tbe  report  of  tiie  grand  Jury  divulged 
\  the  nature  of  tbe  proceedings  before  them. 
I  and  that  public  policy  dpeii  not  admit  of  tbe 
I  grand  Jury  •t»g(p(^ml(_^@^)®j]gely,  and 
I  spreading  them  npon  the  couriRcecinds.  A 
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dlscnsslon  of  this  question  might  perhaps  be 
avoided,  Inasmuch  as  there  was  a  direct  re- 
fusal to  obey  the  court  order  of  like  charac- 
ter, bnt  as  the  qoestloa  la  of  some  impor- 
tance, and  as  the  ruling  of  this  coart  in  the 
two  cases  of  People  t.  Lauder,  82  Mlcfa.  109, 
4«  N.  W.  956,  and  People  t.  Thompson.  122 
Mich.  411,  81  N.  W.  344,  appears  to  have 
lieen  misapprehended,  we  take  the  occasion 
to  say  that  we  do  not  think  the  rule  of  pub- 
lic policy  prohibiting  a  disclosure  by  a  grand 
juror  of  facts  coming  to  his  knowledge  while 
a  member  of  the  grand  Jury  is  to  be  so  con- 
strued as  to  block  the  wheels  of  Justice,  and 
bar  the  grand  Jury  from  compelling,  through 
the  Instnunentallty  of  the  court,  a  recalci- 
trant witness  from  obeying  the  mandates  of 
the  court.  The  grand  Jury  Is  an  arm  of  tbe 
'Court,  but  It  is  without  power  to  enforce  Its 
own  process  by  Its  own  mandate.  How, 
then,  shall  a  witness  who  refuses  to  answer 
a  question  before  a  grand  Jury  be  dealt  with? 
It  Is  Tery  clear  that  it  must  be  made  known 
to  tbe  court  that  tbe  witness  lias  refused  to 
comply  with  the  courf  a  mandate  before  the 
court  can  act  There  are  only  two  ways 
that  tblB  might  be  done,  and  that  Is  either  by 
a  r^)ort  of  the  grand  Jury  to  the  court,  or  by 
an  affidavit  of  some  one  of  the  grand  Jurors 
or  the  prosecuting  officer.  Section  11,887, 
Comp.  Laws,  relates  to  the  testimony  of 
grand  Jurors  upon  trial,  and  was  not  intend- 
ed to  prevent  such  information  being  convey- 
ed, to  the  court  Itself  as  that  embodied  In 
tbe  present  report.  A  very  well  reasoned 
and  lustructtve  case  upon  this  subject  Is 
Heard  v.  Pierce,  8  Cush.  338,  54  Am.  Dec 
T5T.  In  which  cases  are  cited  which  fully 
sustahi  the  right  of  the  grand  Jury  to  take 
the  steps  taken  In  this  case,  and  there  Is 
notlilns  in  tbe  decisions  of  the  Lauder  or 
Thompson  Cases  which  In  our  Judgment  mil- 
itates against  these  holdings.  Acting  upon 
this  Information,  the  respondent  was  requir- 
ed to  appear  and  show  cause,  and,  In  addi- 
tion to  this,  was,  by  express  order  of  the 
court,  required  to  produce  the  books  before 
the  Jury,  and  refused  to  do  so.  He  complains 
of  the  practice,  and  says  he  should  have 
had  the  opportunity  of  having  Interroga- 
torlea  furnished  and  given  time  to  answer. 
He  bases  this  contention  upon  section  10,909 
of  the  Compiled  Laws,  which  Is  a  section  of 
the  chapter  relating  to  attachments  to  en- 
force civil  remedies.  The  present  is  a  crim- 
inal contempt,  and  comes  within  the  provi- 
sions of  section  1098,  Comp.  Laws.  The 
practice  was  not  Irregular  In  requiring  Im- 
mediate obedience  to  the  order  of  the  court 
It  Is  next  urged  with  considerable  force 
that  as  the  report  of  the  grand  Jury  shows 
ttiat  the  Jury  are  not  attempting  to  In- 
dict or  proceed  against  Archer  himself,  and 
that  there  is  no  claim  that  tbe  books  and 
papers  required  to  be  produced  are  evidence 
against  him,  that  the  evidence  sought  Is  Im- 
material and  incompetent,  as  It  Is  snld  the 
books  of  account  may  not  be  used  in  evi- 


dence against  any  other  person.  It  Is  to  be 
noted  that  the  books  are  not  produced  In  an- 
swer to  the  subpcena,  and  the  question  then 
raised  aa  to  particular  Items,  nor  does  the 
case  preaent  any  question  as  to  whether  the 
books  of  account  are  sought  to  be  used 
against  any  other  than  John  Archer,  who 
might  be  entitled  to  protection  of  the  court; 
but  we  are  asked  to  say,  aa  matter  of  law, 
that  under  no.  circumstances  could  these 
books  of  account,  or  any  entries  In  them,  be 
any  evidence  of  competent  facta  against  any 
other  person  than  John  Archer.  Apart  from 
tbe  fact  that  tbe  proper  practice  has  not  been 
puraued  by  petitioner,  we  are  not  prepared 
to  say,  as  matter  of  law,  that  there  may  not 
be  entries  In  the  books  which  might  be  prop- 
er evidence  as  against  parties  other  Uian 
petitioner.  This  could  only  be  shown  by  an 
Inspection  of  the  books.  It  Is  due  to  the 
petitioner  that  It  should  be  stated  that  his 
counsel  offered  to  produce  the  books,  and 
permit  an  Inspection  by  the  trial  Judge,  on 
condition  that  portions  of  books  immaterial 
to  the  issue  before  tbe  grand  Jury  should  be 
sealed  up,  and  only  such  parts  submitted  as 
had  a  bearing  upou  the  questions  under  con- 
sideration. The  proper  practice  for  the  peti- 
tioner to  pursue  la  to  produce  his  books  be- 
fore the  grand  Jury,  and  upon  being  request- 
ed to  exhibit  any  one  of  the  books  or  vouch- 
ers, raise  tbe  question  'of  materiality,  and 
then  have  It  determined  by  tbe  court,  If  nec- 
essary. 

The  application  for  discharge  on  habeas 
corpus  will  be  denied,  and  the  petitioner  re- 
manded to  tbe  custody  of  the  ataerllL  Tbe 
other  Justices  concurred. 


LORD  V.  NATIONAL  PROTECTIVE  SCO. 
(Supreme  Court  Of  Micfaigu.  Sept  ID.  1803.) 

BINSFIGIAL   AB80CIATI0N8  —  DU8B  —  DBUK- 
QUBNT  PATUBNT— FORFBITURB— WAXV- 
BR-A0BNT8— AUTHORITY. 

L  Where  a  policy  provided  that  a  fallore  to 
pay  dues  should  operate  to  forfeit  all  rights 
of  insured  under  the  policy,  and  that  the  local 
a^ent  of  tbe  society  could  not  waive  the  provi- 
sion that  such  DonDay meot  would  terminate 
the  policy,  the  local  agent's  receipt  of  delin- 
quent dues,  with  the  statement  that  a  late 
payment  made  uo  difference,  as  "kits  ot  the 
members  paid  late,"  did  not  conitltute  a  waiver 
of  the  forfeiture. 

2.  A  mpmber  of  a  beneficial  association  In- 
curred a  forfeiture  by  falling  to  pay  premiums 
in  time,  and  thereafter  the  delinquent  preminm 
was  paid  to  the  head  office  of  tbe  society. 
Shortly  after  the  payment,  insured  received  a 
notiTO  from  the  society  that  he  had  been  suw- 
pended,  and  that  he  could  be  reinatated  if  in 
good  health  on  pajrment  ol  one  dollar  to  tiie 
local  secretary.  He  paid  no  attention  to  this 
notice,  and  thereafter  paid  dues  for  two  subse- 
quent months,  which  were  received  by  the  local 
secretary,  and  retained  by  the  society  withont 
objection  until  after  the  .member's  death,  when 
a  part  only  of  tbe  asseRsments  so  paid  were 
tendered  back,  but  refused.  Held,  that  the  re- 
ception  and  retention  of  such  premiuit^  tij 

1 1.  8««  IsBur&Dce,  vol.  28.  Ceot.  Dig.  i  IMS. 


86  N0RT^WB1STBRN  REPORTKE. 


the  head  office  of  the  society  constituted  a  walr- 
er  of  the  forfeiture. 

8.  The  discretion  of  the  circuit  judge  on  tlie 
question  of  amending  l^e  declaration  in  a  salt 
on  a  benefit  certificate  will  not  be  reviewed  on 
appeal,  except  in  a  clear  case  of  arbitrary  and 
nnjost  exerciu  of  power. 

Brror  to  Olrcult  Ooort,  Lapeer  Oounty; 
Oecffge  W.  Smith.  Judge. 

Action  by  Leon  Lord  against  tbe  National 
Protective  Society  ot  Bay  .  City.  From  s 
judgment  In  Cavw  of  plalntllE,  defendant  iv* 
peala.  Affirmed. 

Herbert  W.  Smith,  for  appellant  R.  L. 
Oampbell  and  Qeer.  Williams  &  Halpin,  for 

HOOKER,  O.  J.  This  cause  has  been  be- 
fore UB  heretofore,  and  will  be  found  re- 
ported In  88  N.  W.  876,  where  an  outline  of 
the  facta  upon  which  it  resta  Is  stated.  Upon 
the  former  trial,  the  court  directed  a  verdict 
for  the  defendant,  ai^d  hla  Judgment  was  re- 
versed, this  court  holding  that  under  the  tes- 
timony tbe  court  should  not  have  decided 
that  there  was  no  waiver  of  the  provisions 
of  the  policy.  There  was  another  question 
relating  to  damages.  While  our  opinion  In 
that  case  states  that  the  court  erred  In  di- 
recting a  verdict  for  the  defendant.  It  does 
not  say  that  a  verdict  for  the  plalntUf  should 
have  been  directed;  the  propriety  of  which 
Instruction  la  Involved  upon  this  hearing. 

It  is  cUilmed  that  the  testimony  was  differ- 
ent upon  the  second  trial.  In  resjiect  to  the 
tender  of  dues  paid,  from  what  It  was  on  the 
earlier  trial.  The  testimony  showed  upon 
this  trial,  as  It  did  upon  the  first,  that  ac- 
cording to  the  express  terms  of  the  certificate, 
sick  beneflta  did  not  accrue  for  sickness  suf- 
fered at  a  time  when  plaintiff  had  not  been 
a  member  In  good  standing  for  the  previous 
three  months,  and  that  a  failure  to  pay  dues 
at  the  time  fixed  for  their  payment  terminat- 
ed membership,  but  subject  to  reinstatement 
upon  payment  of  the  does  If  the  member  con- 
tinued in  good  health.  The  certificate  also 
plainly  stated  that  one  must  have  been  a 
member  lu  good  standing  for  three  months 
after  reinstatement  before  becoming  entitled 
to  sick  benefits.  Accident  benefits  were  not 
so  limited.  The  certificate  also  contained  tbe 
following  provision:  "The  observance  of  the 
provisions  and  conditions  aforesaid,  the  strict 
compliance  therewith,  and  tbe  continuance  of 
this  contract  are  conditions  necessary  to  the 
Insurance,  and  to  its  validity  and  enforce- 
ment, and  no  waiver  shall  be  claimed  by  rea- 
son of  the  act  of  any  agent  or  person  unless 
rach  acts  shall  be  specially  authorized  In 
writing  over  the  signature  of  the  secretary  of 
the  society."  It  is  undisputed  that  tbe  pay- 
ment which  fell  due  August  1st  was  not  paid 
at  that  time,  consequently  the  policy  became 
void,  mider  the  provisions  of  the  certificate: 
"And  It  is  further  provided  and  understood 
that  this  policy  shall  cease  and  be  void  un- 
less the  payments  required  to  be  made  there- 


tmder  shall  be  promptly  paid  on  or  be 
first  day  of  the  month  in  advance." 
more  was  done  mitil  August  25tb 
Emma  V,  Lord,  plaintiff's  sister,  actiiij 
behalf,  paid  $1  for  the  August  1st  i 
to  Mr.  Swan,  a  local  agent  of  the  del 
She  testified  that  she  asked  him  befo 
ing  the  payment  "if  It  made  any  dl 
paying  late  In  the  month,  and  he  aai 
not;  lots  of  members  paid  late."  A 
two  later  she  received  the  following 

"National  Protective  Society. 

"Notice  of  Lapsed  Membership. 

"Bay  City,  Mich.,  Aug.  25, 
"Dear  Sir:  Failure  to  pay  yonr  h 
mlum  call  has  caused  your  certifi 
membra^p  to  lapse,  and  you  ; tand  b 
ed  from  all  benefits  of  tbe  society, 
may  have  been  caused  by  negligence 
getfalneea  on  your  part.  If  not  Butferii 
sickness  or  accident,  be  reinstated  as  ] 
vision  of  your  certificate  by  paying  < 
lar  to  tlie  local  secretaiy  of  your  div 
at  home  office  within  ten  days  from 
this  notion  Fraternally, 

**F.  S.  Dewey,  Seen 

"[Signed]    AppUcai 

"Witnessed:   Local  Sec 

She  paid  no  attention  to  this  whab 
lying  on  Swan's  statement  Mr.  Sw 
the  money  over  to  the  company  boe 
afterward.  The  question  in  tbe  caw 
of  waiver.  It  was  expressly  agreed 
contract,  as  shown  by  the  certificate,  i 
local  agent  could  not  waive  the  provis: 
nonpayment  of  dues  when  due  wouk 
nate  the  policy.  Hence  the  payment 
August  1st  dues  on  August  25th  to  b 
his  statement  that  it  was  all  right,  i 
have  constituted  a  waiver  binding  a; 
company  under  tbe  proofs.  Nor  was 
that  It  did  In  our  former  opinion,  n 
was  expressly  avoided.  We  said: 
this  condition  of  things,  we  do  not  i 
necessary  to  discuss  whether  the  Iocs 
could  waive  tbe  time  of  payment  a 
dues  or  not"  That  opinion  states  ths 
mentb  were  made  to  the  local  secret 
August  September,  and  October.  Th* 
retained  by  him  until  he  forwarded  h 
ber  report,  when  be  sent  them  to  tl 
pany,  including  them  in  his  report  i 
from  Mr.  Lord  for  August  *Septemb 
October.  The  home  office  did  not  re 
his  acts,  and  decline  to  receive  the  mi 
dues,  and  return  it  but  at  the  time  1 
was  brought  It  retained  the  money,  a 
has  It  *  *  *  It  was  one  of  the 
that  the  home  office  could  waive.  I 
does  not  favor  forfeitures,  and  we 
think  the  home  office  can  receive  and 
this  money  when  It  was  paid  as  dm 
at  tbe  same  time  claim  a  forfeltnre." 
the  judgment  was  reversed.  Upon  tti 
there  was  testimimx  tM$  two  dollars 
moi^^'^vWodbfe^UKk  befon  n 
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unaccepted.  This  did  not  cover  ttie  payment 
of  Angnst  ^tht  bowever,  as  the  September 
and  October  dues,  at  least,  bad  then  been 
paid  and  received  as  such,  as  stated  in  onr 
former  opinion,  and  as  Indicated  by  tbe  tes- 
timony  in  this  record. 

We  are  of  the  opinion  tbat  tbe  proof  is  not 
essentially  different  upon  this  record  from 
what  appeared  before,  and  tbat  tbe  mictm- 
tra dieted  evidence  ia  to  tbe  effect  that  these 
dues  were  paid  and  received  by  tbe  company 
as  dues  seasonably  paid,  to  keep  tbe  policy 
alive  and  unimpaired.  Tbtxe  Is  nothing  to 
Indicate  that  either  party  supposed  thwe 
had  been  a  lapse  and  relnBtatemenl 

We  find  no  other  questioQ'  of  importance, 
except  that  relating  to  the  amount  of  tbe 
verdict  Of  that  It  Is  sofDcient  to  say  that 
the  court  appears  to  have  been  anxloua  to 
state  tbe  amount  correctly,  and  asked  coun- 
sel to  say  whether  there  was  any  dispute 
about  tbe  amount,  but  did  not  succeed  In  get- 
ting a  definite  answer  as  to  the  amount  that 
tbey  claimed  had  been  shown.  We  will  not 
review  tbe  discretion'  of  the  circuit  Judge  up* 
on  tbe  question  of  amendli^  the  decIaratlCT. 
This  should  not  be  done,  except  In  clear  cases 
<rf  arbitrary  and  unjust  exercise  of  power. 

The  Judgment  la  affirmed.  Tbe  other  Jns- 
tlces  concurred. 


W0LKIN8  V.  KNIGHT. 

(Supreme  Court  of  Michigan.  Sept.  IS,  1906.) 

8AUBS— ACnON  rOR  PRICB-PARTIBS-UMXTA- 
TIOH  or  ACTIONS-FRAITDULIBNT 
CONCBALHBNT. 

1.  Comp.  Laws,  8  9739,  provides  tbat  If  any 
person  Boall  fraudulently  conceal  a  cause  of 
net  ion  from  the  knowledge  of  the  poson  enti- 
tled thereto,  the  action  may  be  commenced  at 
BD7  time  within  two  years  after  dlscoTerr 
thereof,  though  it  would  otherwise  be  barred 
br  limitations.  Plaintiff's  husband,  just  prior 
to  his  death  in  1890,  sold  over  «600  worth  of 
apptes  to  defendant  Plaintiff  knew  that  her 
bosband  had  received  from  defendant  ■one  pa;- 
ment  of  SltK),  but,  as  her  husband  kept  do  ac- 
counts, she  requested  two  persons  to  ascertain 
the  state  of  the  account  from  defeodant.  De- 
feodaut  showed  his  books,  wlilch  disclosed  an 
additional  payment  of  $500,  leaving,  as  defend- 
ant clatroed,  |6l  due  plaintiff,  which  he  paid. 
Plaintiff  did  not  discover  that  the  aliped  pay- 
ment of  $600  had  not  been  made  until  1801. 
llrld,  that  such  facts  justified  instractiona  tbat 
unless  plaintiff,  in  the  ezerdse  of  reasonal^e 
diligence,  ought  to  have  discovered  the  state 
of  the  account  before,  and  if  defendant  fraud- 
ulently concealed  the  same,  and  plaintiff  did 
not  know  of  such  fraud  until  1901,  her  right 
of  action  was  not  barred  b;  HmitatJons,  were 
improneriy  refused. 

2.  Where  deceased  sold  certain  apples  to  de- 
fendant in  which  another  had  an  interest,  but 
the  entire  transaction  was  between  defendant 
«nd  deceased,  and  long  prior  to  suit  brought 
decedent's  administratrix  settled  with  such  oth- 
er owner  for  his  interest,  she  was  entitled  to 
recover  from  defendant  for  the  entire  balance 
of  tbe  account 

Bkxor  to  Circuit  Court,  Berrien  Oonnty; 
OrrlUe  W.  OooUdge.  Judge. 
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Bm  limitation  of  Aetloos,  toL  M,  C«nt  XHg. 


Action  by  Frances  Wolklns,  as  administra- 
trix of  tbe  estate  of  P.  Wi^klns,  deceased, 
against  David  Knight.  From  a  Judgment  In 
ftivor  of  defendant,  plalntifl  brings  error. 

Reversed. 

O'Hara  &  O'Hara,  for  appellant  Law- 
rrace  C.  Fyf  ^  for  appellee. 

HOOBB,  J.  Tbe  plalntUT  Is  tbe  adminis- 
tratrix of  tbe  estate  of  her  deceased  bus- 
band.  She  sued  to  recover  on  amount  due 
for  apples  delivered  by  her  husband  to  de- 
fendant In  hlB  lifetime.  The  defendant 
pleaded  the  statute  of  llmttatlons.  After  tbe 
proofs  offered  on  tbe  part  of  the  plaintiff 
were  all  In,  and  before  any  testimony  was 
offered  on  tbe  part  of  defendant,  the  circuit 
Judge  directed  a  verdict  In  favor  of  defttid- 
ant  The  plalntifl  has  brought  tbe  case  here 
by  writ  of  raior. 

Tbe  sole  question  in  the  case  Is  whether 
plaintiff  has  bronght  herself  vltbln  tbe  pro- 
visions of  section  9788,  Comp.  Laws,  which 
reads  as  follows:  "If  any  person  who  Is  lia- 
ble to  any  of  tbe  actions  mentioned  In  this 
chapter,  shall  fraudulently  craceal  the  cause 
of  such  action  frmn  tbe  knowledge  of  the 
person  entitled  thereto,  the  action  may  be 
commenced  at  any  time  within  two  years 
after  the  person  who  to  entitled  to  bring  tbe 
same  shall  discover  that  be  baa  such  cause 
of  action,  although  such  action  would  be  oth- 
erwise barred  by  the  provisions  of  this  chap- 
ter." It  was  the  claim  of  the  plaintiff,  and 
she  offered  proofs  tending  to  show  It  that 
her  husband,  who  was  a  farmer,  sold  up- 
wards of  9600  worth  of  apples,  tbe  product  of 
eight  orchards,  to  tbe  defendant  In  the  fall 
of  lfiS9:  that  he  was  taken  Ul  with  typhoid 
fever  shortly  thereafter,  and  died  on  the  ISth 
of  January,  1890;  that  she  knew  her  hus- 
band had  received  one  payment  of  9100,  but 
did  not  know  how  much  was  still  unpaid; 
that  aftsr  tbe  death  of  hw  husband,  she 
sent  two  persona  to  see  defendant  who  lived 
seven  or  eight  miles  away,  to  learn  the  con- 
dition of  tbe  account  who  were  shown  by 
defendant  bis  book  of  acconnto,  which  con* 
talned  an  entry  of  9100  paid  on  the  apples, 
and  another  ot  9S00  paid  thereon,  and  that 
Mr.  Knight  stated  the  $600  payment  was 
made  on  Thanksgiving  day  by  blm  to  Hr. 
Wolklns,  and  that  there  remained  due  but 
901.  Mrs.  Wolklns  afterwards  saw  Mr. 
Knight  who  assured  her  he  bad  paid  her 
husband  tbe  9500  on  Thanksgiving  day,  and 
there  was  but  901  unpaid,  which  amotmt  be 
afterwards  paid  to  her.  It  was  Mrs.  Wel- 
kins' claim,  and  she  so  testifled,  It  was  not 
until  shortly  before  this  suit  was  brought 
she  learned  Mr.  Knight  was  Indebted  to  her 
husband  at  the  time  of  his  death  9561,  ln-« 
stead  of  961  as  represented  to  her  agent  and 
again  to  her  by  Mr.  Bright  Two  witnesses 
were  introduced  by  her  whose  testimony,  if 
true,  established  the  IndebtednQBS  as  being 
upwards  of  9500.  nM^yGoOOle 

Before  tbe  court  dmoM  a  verdl^  the 
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attoTneys  fdr  the  plaintiff  requested  the  court 
to  iDBtroet  the  jury  as  follows:  "Fint  If 
you  find  from  the  evidence  that  defendant 
was  owing  Peter  Wolklna  at  the  time  of  his 
death  upwards  of  $500.  and  you  further  find 
that  he  fraudulently  concealed  this  fact  from 
the  plaintiff,  and  yon  also  find  that  plaintiff 
did  not  know  of  this  fraudulent  concealment 
until  July  or  August,  1901,  then  I  charge 
you  that  plaintiff's  right  of  action  Is  not  bar^ 
red  by  the  statute  of  Umltntl<»is.  Second. 
That  unless  you  find  the  plalntUE  had  either 
actual  knowledge,  or  ought  to  hare  had  actu- 
al knowledge,  under  the  circumstances,  by 
reasonable  diligence,  then  tbat  account  Is  not 
barred  by  the  statute  of  limitations,  and  If 
they  find  the  other  facts  the  plaintiff  is  enti- 
tled to  recover." 

We  think  under  the  provlslona  of  the  stat- 
ute and  the  testimony  offered  on  liie  part  of 
the  plaintiff  these  requests  should  have  been 
given.  The  following  cases  are  In  point: 
Turnpike  Corporation  v.  Pleld  et  al.,  3  Mass. 
201.  3  Am.  Dec.  124;  Sherwood  v.  Sutton,  S 
Mason.  143,  Fed.  Caa.  No.  12,782;  Haynle  v. 
Hall's  Executor  et  al.^  B  Humph.  290,  42  Am. 
Dec.  427;  Shannon  v.  White.  6  Rich.  Eq.  96, 
ao  Am.  Dec.  115;  Reynolds  v.  Hennemy  (B. 
I.)  23  Atl.  089;  Lleberman  Bank  (Del.)  46 
Atl.  901,  48  U  R.  A.  517,  82  Am.  St.  Rep. 
414;  Bank  v.  Ferry  (Mass.)  11  N.  E  81; 
O'Dell  V.  Bnrnham  et  al.,  «1  Wis.  562,  21  N. 
W.  635;  Marbourg  v.  McCormlck,  23  Kan. 
38;  Tompkins  v.  HoUlster  et  al.,  60  Mich. 
470,  27  N.  W.  651;  Stebblns  v.  Patterson,  106 
Mich.  537,  66  N.  W.  484;  Allen  v.  Gonklln. 
112  Mich.  74,  70  N.  W.  839. 

It  la  suggested  that  the  cauRe  of  action 
cannot  be  malutalned  by  the  plaintiff  be- 
cause Mr.  Flowers  also  had  an  Interest  In 
the  apples.  It  Is  true  he  bad  an  Interest  In 
five  of  the  orcbards,  but  the  record  shows 
that,  as  related  to  Mr.  Knight,  the  transac- 
tion was  between  him  and  Mr.  Wolklna.  He 
paid  to  the  latter  tbe  (100,  and  to  his  ad- 
ministratrix the  $61,  which  be  claimed  set- 
tled tbe  account  It  also  appears  that  tbe 
administratrix  settled  with  and  paid  Mr. 
Flowers  Imtg  before  the  suit  was  brougtat 
for  the  apples  In  which  he  had  an  Interest. 
It  Is  claimed  Mrs.  Wolklns  had  knowledge 
which  ought  to  have  advised  her  of  tbe  true 
situation.  We  think  the  record  does  not  so 
disclose.  It  does  not  appear  her  husband 
kept  books  showing  the  transaction.  She 
went  to  tbe  one  who  knew  what  the  facta 
were,  and  who  ought  to  have  told  her  the 
truth.  He  cannot  be  heard  to  complain  be- 
cause she  relied  upon  what  be  told  her. 

The  judgment  Is  reversed,  and  a  new  trial 
ordwed.  Tbe  otiier  Justices  concurred. 


BLOODGOOD  et  al.  v.  TERRY  et  al. 
(Supreme  Court  of  Michigan.   Sept.  15,  1903.) 
OONTRACTS— CONDITIONAL  SALES-PERSONAL 
PROPBRTT— TRUSTS. 
1.  Defendant's  testatrix,  in  October,  1858,  de- 
livered to  plalntilTB  Intestate,  her  daughter,  an 


instrameut  by  which  she  stdd  and  transferred 

certain  stock  deBcribed  and  all  her  Interest  in 
the  estate  left  by  testatrix's  fatber.  subject  to 
the  ace  of  her  mother  during  her  life,  on  coo- 
ditioD  that  testatrix  waa  to  have  the  income  of 
the  atocka  mentioned,  and  of  her  father's  es- 
tate during  her  natural  life;    and  after  her 
death  said  stocks  and  estate  and  the  lacome 
'  therefrom  were  to  be  the  property  of  plaintiff's 
)  intestate,  her  heirs  and  assigns,  forever.  On 
;  August  10,  1859.  testatrix  bequeathed  to  io- 
!  testate,  the  said  property  preTionsIy  deacribed 
:  in  tbe  instroment  executed  in  Iw,  but,  in- 
I  testate  having  died  before  testatrix,  she,  i& 
i  March,  1902,  executed  another  will,  which  was 
1  admitted  to  probate  after  her  death,  bequeath- 
'  Ing  the  amounts  received  from  the  stock  con- 
{  ditionallr  conveyed  to  intestate  to  testatrix's 
•  grandcbUdren  and  ben^ciaries  named,  who 
were  intestate's  heirs,  together  with  other  per- 
sonal ornaments,'  etc.   Held,  that  the  instru- 
ment of  OctotKT  7,  1858,  conv^ed  to  intestate 
and  her  heirs  tbe  property  described  Aer«D, 
i-eserving  to  testatrix  the  income  as  long  as  she 
lived,  and  did  not  create  a  trust  of  toe  prop- 
erty so  conveyed  for  the  benefit  of  intestate 
and  her  heirs. 

Appeal  from  Circuit  Court.  Monroe  County. 
I  In  Chancery;  Guy  M.  Chester,  Judge. 

Action  by  Lynott  Bloodgood,  as  adminis- 
trator of  tbe  estate  of  Eliza  A.  Bloodgood,  de- 
ceased, and  others,  against  Milton  G.  Terry, 
as  executor  of  the  will  of  Louisa  P.  Terry 
and  as  an  individual.  From  a  decree  in  fa- 
vor of  complainants,  defendants  appeal.  Re- 
versed. 

O.  A.  Golden  and  B.  R.  Gllday.  for  appel- 
lants.  George  M.  Landon  (Fred  A.  Baker. 

of  counsel),  for  appellees. 

MOORE,  J.  The  bill  was  filed  to  establish 
a  trust  and  for  an  accounting.  Louisa  P. 
Terry,  deceased,  was  the  mother  of  appellant 
and  grandmother  of  complainants,  tbe  chil- 
dren of  Eliza  Bloodgood,  deceased,  who  was 
tbe  only  sister  of  appellant  The  circuit 
Judge  held  that  by  virtue  of  two  instruments 
(which  will  l>e  referred  to  later)  Louisa  P. 
Terry  became  and  was  a  trustee  of  Eliza  T. 
Bloodgood  and  her  heirs,  and  held  the  legal 
title  to  all  the  property  in  said  Instruments 
described  and  mentioned,  and  of  all  the  In- 
come and  accumulations  thereof,  not  expend- 
ed by  her  In  her  lifetime,  in  trnst  for  tbe  use 
\  and  benefit  of  said  Eliza  T.  Bloodgood  and 
her  beirs,  to  be  delivered  and  paid  to  them 
on  her  decease,  and  that  her  executor  should 
be  compelled  to  account  therefor.  From  tbat 
decree  the  defendants  have  appealed. 

The  record  discloses  that  Mr.  Harvey  Ter 
ry,  the  husband  of  Louisa  P.  Teny,  was  a 
resident  of  Connecticut;  that  he  died  prior 
to  1858,  leaving  a  will,  by  which  he  gave  to 
his  wife  five  acres  of  land  and  a  life  interest 
In  the  home  lot,  containing  about  seven  acres. 
He  also  gave  to  her  absolutely  the  household 
furniture  and  other  personal  property,  in- 
cluding 11  shares  of  stock  in  one  bank,  and 
9  shares  of  stock  in  another.  He  gave  to  bis 
only  daughter,  Eliza,  who,  prior  to  October. 
1858,  became  Mrs.  Bloodgood,  the  privilege 
of  a  home  in  the  homestead  as  long  as  she 
remained  unmarried,  his  melodeon,  and  10 
shares  of  bankD|ttbtati.bykdy4^^1tt  the  rest 
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of  hSa  estate  to  bta  son,  MOton  O.  Terry,  the 
defendant  In  October,  1858,  Mrs.  Terry  exe- 
cuted and  delivered  to  ber  danghto!  an  ll^ 
stnunent  reading  as  followe:  "In  considera- 
tion of  natural  affection  and  of  one  dollar 
to  me  paid,  which  I  hereby  acknowledge 
paid,  I,  Louisa  P.  Terry,  of  Enfield,  Conu^ 
do  hereby  aett,  assign  and  agree  to  transftf 
to  my  daughter  EUsa,  the  wife  <a  Bev.  A.  U 
Bloodgood,  of  the  same  place,  the  following 
described  stocks,  and  all  my  right,  title  and 
Interest  to  and  In  tbe  same,  subject  bowerer, 
to  tbe  conditions  hereinafter  spedfled,  to- 
wit:  EleToi  shares  of  tbe  capital  stock  of 
tlie  John  Hancock  Bank,  of  Springfield,  Mas- 
sachnsetts,  amounting  to  eleren  hundred  dol- 
iars,  the  certlflcate  thereof  being  No.  407, 
bearing  date  ot  Jnly  14th,  1868,  made  to  Lou^ 
isa  Terry  (which  should  have  been  Louisa  P. 
Terry),  of  Enfield.  Conn.,  and  signed  J.  W. 
Thompson,  president  and  B.  D.  Chapln,  cash- 
ier. Also  nine  diares  of  the  capital  stock  of 
the  Western  Bank  of  Springfield,  Hassactaur 
setts,  in  two  certificates,  one  of  seven  shares 
of  number  341.  bearing  date  of  January  1st, 
1857,  made  to  H.  Terry,  of  Enfield.  Conn., 
and  signed  by  C.  Rice,  president  and  O.  P. 
Blssell,  cashier,  and  one  certlflcate  ot  two 
shares,  of  number  462,  bearing  date  of  Octo- 
ber Stb,  1891,  made  to  Harvey  Terry  of  En- 
field, Conn.,  and  signed  by  C  Rice,  president 
and  Q.  P.  Blssell,  cashier.  And  also,  in  con- 
sideration of  affection  and  of  one  dollar  to  me 
paid,  which'l  hereby  acknowledge  paid,  do  I 
hereby  sell,  assign  and  agr^  to  transfer  to 
my  daughter  Eliza,  the  wife  of  said  Rev.  A. 
L.  Bloodgood,  all  of  my  right  title  and  inter- 
est in  the  estate  left  by  my  fotber,  EH  aha 
Parsons,  deceased,  subject  to  the  use  of  my 
motha,  Louisa  Parsons,  during  her  natural 
life,  and  whatever  shall  be  coming  to  me 
from  my  said  tether's  estate  at  the  death  of 
my  mother.  The  condition  alluded  to  above 
Is  tbls,  to  wit:  That  I  am  to  have  the  income 
of  said  stocks  mentioned  above,  and  also  tbe 
Income  accruing  from  my  said  father's  estate 
to  me  upon  the  death  of  my  mother  during 
my  natural  life.  And  after  my  decease,  the 
said  stocks,  and  all  of  my  interests  In  the  es- 
tate of  my  father,  EllBha  Parsons,  both  by 
will  as  well  as  purchase  made  of  my  sister. 
Urs.  Amelia  Chapln,  since  my  father's  death, 
and  all  income  arising  therefrom,  are  to  be 
the  property  of  my  said  daughter  Eliza,  her 
heirs  and  assigns  forever.  Witness  my  hand 
and  seal  this  seventh  day  of  October  1S58. 
Louisa  P.  Terry."  August  10,  1859,  Mrs. 
Terry  delivered  to  her  daughter  an  inatru- 
ment  The  parts  material  to  this  controversy 
read  as  follows:  "The  last  wUl  and  testa- 
ment of  L.  P.  Terry.  I,  Louisa  P.  Terry  of 
the  tovrn  of  Enfield,  State  of  Connecticut, 
being  of  sound  mind  and  memory,  but  mlnd- 
fol  of  the  uncertainty  of  all  human  events, 
do  ordain  tbls  my  last  will  and  testament  In 
the  following  words,  to  wit:  My  late  deceas- 
ed husband,  prior  to  his  death,  and  myself, 


having  given  In  a  will  to  our  son,  Ullton  O. 
Terry,  his  full  and  entire  share  <a  all  our 
properties  owned  or  coming,  to  us,  and  not 
having  given  our  daughter,  EUeo,  her  just 
and  equal  share,  but  having  been  requested 
by  my  husband  so  to  do  after  his  decease,  do 
therefore,  in  order  to  make  such  Just  distri- 
bution, give,  devise,  and  bequeath  to  my  said 
and  oidy  daughter  Eliza,  the  wife  of  the  Rev. 
A.  h.  Bloodgood,  of  Enfield,  Connecticut,  and 
to  her  heirs  and  assigns  foi^ver,  the  follow- 
ing described  stocks,  and  all  my  right  title 
and  Interest  to  and  In  the  same  to-wit" 
Then  follows  a  descr^itlon  of  the  bank  stock 
mentioned  in  tbe  Instrument  of  October  7, 
1858.  "And  I  also  give,  devise  and  bequeath 
to  my  said  daughter  EUza,  the  wife  of  the 
said  Rev.  A.  L.  Bloodgoodt  all  of  my  right 
title  and  interest  in  tue  estate  left  by  my 
fatbn,  Blisha  Parsons,  deceased,  subject  to 
the  use  of  my  mother  Louisa  ParsMis,  during 
her  natural  life,  and  whatever  shall  be  com- 
ing to  me  from  my  said  father's  estate,  in- 
cluding also,  whatever  shall  come  to  me  of 
the  purchase  of  my  sister,  Amelia  Gbapin's 
portion,  made  since  my  father's  death,  in- 
tending to  make  my  daughter  EUsa  my  sole 
legatee  after  my  death.  Louisa  P.  Teiry. 
[Seal.]"  Attached  to  thla  instrument  was  the 
following:  "Having  received  all  that  should 
Justly  come  to  me  of  my  father's  or  mother's 
property,  I  certi^  to  tbe  above  as  Justly  due 
to  my  sister  Eliza,  now  Mrs.  A.  I*  Bloodgood, 
and  therefore  renounce  all  Intoreat  right  or 
title  whatever  In  tbe  same,  fwever.  MUton 
G.  Terry.  August  10,  1839."  Mrs.  Blood- 
good, the  daughter,  died  in  October,  1888, 
leaving  complainants  her  only  heirs  at  Uw. 
It  was  the  two  Instruments  mentioned  above 
which  the  circuit  Judge  held  constituted  a 
trust 

A  furthw  statement  seems  necessary  to  an 
understanding  of  the  case.  It  is  the  claim  of 
defendant,  and  there  is  testimony  tending  to 
sustain  It  that  after  the  death  of  Harvey 
Terry  defendant  and  his  mother  continued  to 
live  on  the  homestead  In  Connecticut  for 
eight  yeara;  that  he  Improved  the  farm, 
greatly  Increasing  Its  value;  and  that  from 
the  Income  from  the  farm  and  the  |1,100 
stock  in  the  John  Hancock  Banc  his  mother 
uougbt  from  $1,500  to  $2,000  worth  of  United 
States  bonds.  It  is  his  claim  that  in  1866 
the  defendant  and  his  mother  sold  the  real 
estate  in  Connecticut  for  the  sum  of  $8,000; 
that  of  the  real  estate  so  sold  the  defendant 
owned  27  acres  and  the  fee  to  the  home  sub- 
ject to  the  mother's  life  estate,  and  the  moth- 
er owned,  in  addition  to  her  life  estate  In  the 
home  lot,  6  acres  of  land  In  fee;  that  the  de- 
fendant and  his  mother  then  moved  to  the 
city  of  Monroe,  Mich.,  and  Invested  between 
$6,400  and  $6,700  In  a  home  in  said  city,  the 
title  to  which  was  token  in  the  mother's 
name;  that  the  balance  of  the  $8,000  was  giv- 
en to  the  mother,  who  kept  it  Invested  till 
the  time  ot  ber  death.  Mrs.^erry  died  to 
Digitized  by      OOg  IC 
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Bfttich.  1002,  at  the  age  of  98  years  and  B 
mootba.  At  tbe  time  of  her  death  ber  estate 
inTentoried  9S,225.  During  her  lifetime  she 
aaslgned  to  defendant  mortgages  aggregating 
92,000.  On  August  10,  1899,  she  made  ber 
last  will,  by  tbe  terms  of  which  she  gave  to 
complainants  **eleTen  shares  of  tbe  capital 
stock  of  the  John  Hancock  National  Bank  of 
Springfield,  Mass.,  with  all  Interest  and  divi- 
dends thereon  that  may  be  nnpaid  at  tbe  time 
of  my  decease";  and,  further,  "I  give  and  be- 
queath the  sum  of  91,900  to  be  divided  be* 
tween  tbem  share  and  share  alike,  and  to  be 
paid  to  them  within  one  year  after  my  de- 
cease until  BO  paid."  "The  91,900  as  above 
bequeathed  Is  tiie  fnll  amount  and  sum  I  re- 
ceived and  realized  from  tbe  nine  shares  of 
the  stock  of  the  Western  Bank,  Springfield, 
Mass.,  and  from  my  father's  estate  and  from 
the  purchase  from  my  tietat,  Amdla  Chapln, 
and  this,  with  0»  eleven  shares  of  tbe  bank 
Stock  of  the  John  Hancock  National  Bank, 
Is  In  compliance  with  and  discharge  of  tbe 
agreement  heretofore  made  with  my  daugh- 
ter Bllsa  Bloodgood,  now  deceased,  the  moth- 
er of  my  said  grandchildren,  tbe  beneficiaries 
above  named."  It  alao  gave  to  tlie  complain- 
ants the  wearing  apparel  and  personal  orna- 
ments, silver  and  china  ware,  etc.,  of  the  de- 
ceased- This  will  was  dmy  admitted  to  pro- 
bate. 

On  the  part  of  defendant  It  is  claimed  the 
paper  of  October  7,  1858,  was  not  a  transfer 
of  property,  but  at  most  was  but  an  agree- 
ment to  transfer  at  some  future  time,  and 
was  without  consideration,  and  revocable; 
that  tbe  parties  so  construed  It  when  Mrs. 
Terry  made  the  will  In  18B9.  In  our  view 
of  the  case,  we  do  not  deem  It  necessary  to 
decide  this  contention.  Qivlng  the  Instni- 
ment  of  October  7,  1S58,  the  fullest  effect,  we 
think  It  conveys  to  Mrs.  Bloodgood  and  her 
heirs  the  property  described  therein,  reserv- 
ing to  Mrs.  Terry  tbe  Income  therefrom  as 
long  as  she  lived.  There  Is  no  ambiguity  in 
the  language  used.  This,  too,  was  the  con- 
struction put  upon  It  by  the  parties.  Mrs. 
Terry  lived  nearly  44  years  after  the  delivery 
of  the  paper  of  October,  1858.  During  that 
time  no  one  asked  her  for  the  unexpended 
portion  of  the  income.  Thirty-one  years  aft- 
er making  tbe  paper  she  gave  her  unfler^ 
standing  of  the  transaction  by  the  making 
of  the  will  which  was  admitted  to  probate. 
We  think  the  circuit  Judge  erred  in  the  con- 
struction he  gave  to  the  language  employed 
by  Mrs.  Terry.  It  is  not  questioned  that  the 
will  which  was  admitted  to  probate  accounts 
for  the  proceeds  of  all  the  property  mention- 
ed In  the  paper  of  October,  1858,  exclusive  of 
the  Income  therefrom  during  the  life  of  Mrs. 
Terry.  It  follows  there  was  no  occasion  for 
filing  the  bill  of  complaint. 

The  decree  is  reversed,  and  one  wlU  be  en- 
tered here  dismissing  the  bill  of  complaint, 
with  costs  of  both  courts  to  the  defendants. 
The  other  Justices  concurred. 


DONALDSON  v.  DONALDSOI 
(Supreme  Court  of  Michigan.   Sept.  15 
DIVORCB— APPBAI^REVIEW— ALIMC 

1.  A  decree  in  divorce,  juEtified  bj  c 
timony,  If  believed,  will  not  be  disturbet 
peal. 

2.  The  allowance  of  9^  only  as  alii 
one  from  whom  her  haaband  obtained  a 
will  not  be .  disturbed,  the  eTidence  : 
that  he  owned  real  estate  worth  92,1 
which  was  a  morbnige  of  9I1OOO;  that 
almost  no  petsooar  property,  and  was 
but  a  small  salaiy;  that  there  waa  i 
of  the  mai-riage;  that  he  was  in  debt 
hundred  dollars;  that  the  parties  lived  ' 
leSB  than  a  year;  and  that  she  contribut 
ing  towards  the  aocQmnlatiou  of  iiis  p 

Appeal  from  Olicolt  Court,  Mi 
Ooun^,  in  Chancery;  Fred  J.  Bosaell, 

Suit  by  John  J.  Donaldson  against 
Donaldson  for  dtVOTce.  Decree  for  co 
ant  Defendant  appeala.  Affirmed. 

Cross  A  Lovelace,  for  appelant 
Sessions,  for  complainant 

MOORB,  J.  In  this  case  each  party 
ing  a  divorce  from  the  other— the  co 
ant  upon  his  bill  of  complaint,  the  de 
upon  her  answer  in  the  nature  of  a  ci 
The  ground  of  divorce  alleged  in  eai 
is  extreme  cruelty.  The  proofs  wen 
In  open  court  A  decree  was  granted 
plainant  Defendant  was  given  tbe 
hold  furniture,  $250  alimony,  and  thi 
and  was  required  to  release  her  lnt< 
complainant's  real  estate.  She  brii 
case  here  by  appeal,  claiming  tbe 
should  have  been  granted  her  upon  be 
bill,  and  that  a  larger  amount  of  1 
should  have  been  decreed  to  her.  The 
shows  complainant  was  37  years  old. 
fendant  Is  11  years  younger.  Com[ 
married  his  first  wife  In  1899.  Six 
later,  on  January  25,  1900,  he  obtalne 
cree  of  divorce  from  her.  In  June,  If 
parties  to  this  litigation  got  acqualnti 
each  other.  The  defendant  was  th 
mother  of  four  small  children,  livlu] 
from  her  husband,  from  whom  she  o 
a  divorce  on  the  24th  day  of  Octobe 
On  the  8th  of  November,  1900,  she  1 
the  complainant  They  commenced  c 
ing  the  next  day,  and'  according  to  th 
mony  of  each  of  them,  the  quarrel 
most  continuous  until  this  bill  was  fil 
9th  of  October,  1901.  According  to  t 
timony  of  the  husband,  the  wife  with 
caslon  accused  lilm  of  unchastlty,  anc 
him  vile  names,  and  made  life  perfect 
erable  for  him.  According  to  the  tee 
of  the  wife,  the  conditions  were  con 
reversed.  Her  testimony  Is  that  with 
casion  the  complainant  was  jealous 
and  called  her  vile  names.  She  cla 
affreed  to  support  her  two  little  girls 
former  husband,  and  refused  to  do  sc 
timony  that  covers  nearly  160  pages 
printed  record  was  taken  in  open  coi 
Digitized  byL^OOQlC 
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to  not  possible  to  harmonize  this  testimony. 
Someone  is  nut  telling  the  truth.  It  is  a  case 
where  It  is  especially  desirable  to  see  and 
bear  the  witnesses,  to  observe  their  manner 
of  giving  testimony,  th^r  candor,  or  lack  of 
candor,  their  Intelligence,  or  lack  of  Intel- 
ligence.  There  are  many  alda  possessed  by 
tbe  Judge  who  hears  the  oral  testimony  in 
deciding  who  of  tbe  witnesses  are  truthful 
that  do  not  get  upon  the  printed  page.  The 
case  made  by  the  testimony  offered  on  the 
part  of  the  complainant,  if  believed,  Jnstifled 
the  decree  made  by  tbe  circuit  Judge.  On  the 
otber  hand,  if  this  testimony  was  untrue, 
and  the  defendant  and  her  witnesses  told  the 
trath,  the  defendant  should  have  been  grant- 
ed a  decree  upon  her  cross-bill.  Tbe  question 
Involved  is  purely  a  question  of  fact    It  i 
would  proflt  no  one  to  go  over  this  evidence  i 
In  detail.    After  a  careful  reading  of  all  of,; 
tbe  TolominouB  record,  we  are  not  prepared  ; 
to  say  the  circuit  Judge  erred  In  granting  tbe  1 
decree  as  be  did.    Nlcbolas  v.  Nicbolas,  50  I 
Mich.  162,  15  N.  W.  64;  Cammlngs  v.  Cum- 
mings,  50  Mich.  305,  16  N.  W.  485;  Warner 
T.  Wamo-.  64  Mich.  492.  20  N.  W.  557;  Ka^ 
reman  v.  Karreman,  122  Mich,  654,  81  N.  W. 
576,  and  tbe  many  cases  cited  in  the  last 
named  case.  t 

It  to  claimed  a  larger  sum  should  have  been 
allowed  as  alimony.  The  testimony  npon 
which  a  court  would  be  Justified  In  acting 
shows  tbe  complainant  owns  real  estate 
worth  $2,500,  upon  which  to  a  mortgage  of 
$1,000.  He  has  almost  no  personal  property. 
He  to  earning  a  small  salary.  There  1b  no 
child  Uvlng  tbe  issue  of  this  marriage.  He 
Is  In  debt  several  hnndred  dollars.  The  par- 
ties lived  together  less  than  a  year.  Defend- 
ant contributed  nothing  toward  tbe  accumu- 
lation of  tbe  little  property  possessed  by  the 
eomptolnant.  Tbto  being  tbe  situation,  we 
are  not  Inclined  to  dlfltnrb  the  decree. 

It  to  afflnned.   The  other  Jnatloet  concur 
redL 


DB  LAND  V.  HALL. 
(Snprona  Gourt  of  Michigan.  Sept  15,  1908.) 
SHXPraro-AcnoN  for  hastbr's  waobs— va- 

RIANOB  — BTATUTB  OF  FRAUDfl  —  CONTRACT 
TO  BK  PBRFORMBD  WITHIN  THB  TEAR— 
COHPROHIBB  TBRDIOT— BVIDBNCE. 

1.  Where  the  master  of  a  tag  sued  for  wages, 
alleging  Id  his  declaration  employment  for  the 
KHmn  at  $120  per  month,  bat  filing  a  bill  of 
piirticalars  for  $90  per  month,  and  the  testimnny 
on  hi»  part  tended  to  ahow  a  Wring  for  "going 
wages/'  which  for  such  vessels  were  from  $1()0 
to  $120  a  mouth,  there  was  not  a  fatal  variance. 

2.  Where  a  contract  tor  the  hire  of  a  master 
for  a  tug  was  made  November  14th  for  the 
ensoing  season,  the  season  for  the  current  year 
having  closed  the  preriona  day,  and  counaet 
agree  that  tbe  term  "seaaon  of  navigBtlon"  de- 
fines a  period  commencing  April  1st  and  ending 
December  6th,  the  contract  Is  not  within  the 
statute  of  frauds  (Comp.  Laws,  {  8515),  as 
an  agreement  "that  by  Its  terms  Is  not  to  be 
IKrfoimed  in  one  year." 

3.  Evidence  In  a  suit  by  the  master  of  a  tug 
for  wages  Aeld  to  warrant  a  verdict  for  the 

90  N.W.— 20 


amount  found,  so  as  to  negative  the  contention 
that  either  more  or  nothing  was  due,  and  hence 
the  verdict  must  have  been  a  comivomiae  one. 

Brror  to  Circuit  Court,  8t  Clair  Oonnty; 
Harvey  Tappan,  Judge. 

Action  by  Leandw  S.  De  Land  against  Bd- 
mund  Halt  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  AtBnned, 

Phillips  &  Jenks,  for  appellant  Frederick 
B.  Brown  and  John  B.  Mcllwaln,  for  appel- 
lee. 

MOOBH,  J.  This  la  an  action  for  breach 
of  contract  Defendant  was  the  owner  of 
tbe  tug  Argyle,  and  for  a  portion  of  the 
sailing  season  of  1899  plaliftlfF  was  acting 
as  captain  of  said  tug.  At  the  close  of  Us 
employment  that  year,  he  visited  tbe  office  of 
the  defendant  for  the  purpose  of  obtaining 
wages  due.  and  claims  he  made  a  contract 
witb  the  defendant  to  act  as  captain  of  said 
vessel  for  the  season  of  1900.  He  became 
master  of  said  vessel  on  the  7tb  of  April, 
1900.  and  continued  in  that  capacity  until 
the  16th  day  of  May,  when  he  was  dischar^ 
ged.  Defendant  denies  any  contract  for  the 
season  was  entered  Into,  and  claims  plalntUE 
was  engaged  at  a  ]H>eclfic  rate  of  wages  per 
month,  under  contract  made  at  a  later  date 
with  defendant's  superintendent  The  case 
was  tried  by  a  Jury,  who  returned  a  verdict 
In  favor  of  the  plalntlfl  for  $407.40.  A  mo- 
tion was  made  for  a  new  trial,  which  mo- 
tion was  overruled.  The  case  to  brought 
here  by  writ  of  error. 

It  to  claimed  that  because  of  a  variance 
between  tbe  pleadings  and  proofs  a  verdict 
ahould  have  been  directed  in  favor  of  de- 
fendant The  declaration  alleged  that  "on 
November  14,  1899,  defendant  emQloyed 
plaintiff  to  act  as  master  of  tbe  tug  Argyle 
for  tbe  season  of  1900,  to  wit.  a  period  of 
nine  months,  for  the  sum  of  $120  per  month." 
The  bill  of  particulars  claimed  for  services 
from  April  7.  1900.  to  December  12,  1900,  at 
$90  per  month.  When  tbe  proofs  were  all 
in,  plaintiff  asked  leave  to  amend  his  bill 
of  particulars.  The  Judge  refused  to  allow 
him  to  do  so,  and  Instructed  tbe  Jury  that  be- 
cause of  tbe  bill  of  particulars  plaintiff  could 
recover  not  to  exceed  $90  per  month.  Tbe 
testimony  on  the  part  of  the  plaintiff  tended 
to  show  a  hiring  for  tbe  season  of  1900  at 
the  going  wages,  and  that  the  going  wages 
for  vessels  like  the  Aigyle  were  from  $100 
to  $120  a  month.  We  do  not  think  that  there 
was  any  sucb  variance  as  to  take  any  one 
by  surprise,  or  to  mislead  them.  It  is  said, 
as  the  contract  could  not  be  performed  with- 
in a  year.  It  comes  within  Comp.  Laws,  % 
9515.  In  the  coarse  of  the  trial,  it  was 
agreed  between  counsel  that  the  meaning  of 
the  words  "season  of  navigation"— the  gen- 
erally accepted  meaning— is,  and  also  by  cus- 
tom, that  the  season  of  navigation  begins 
on  the  Ist  day  of  April  and  oids^^uKthe^^tb 
of  December.   The  WM&'j^f^^^gclftnes 
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tbat  the  season  closed  wltb  tlie  Argyle  the 
year  before  on  the  13th  of  November,  and  the 
contract,  If  one  was  made,  was  made  the  day 
thereafter.  We  think,  In  view  of  this  record. 
It  cannot  be  said  It  was  an  "agreement  tbat 
by  Its  terms  Is  not  to  be  performed  In  one 
year  from  the  making  thereof,"  wltblu  the 
meaning  of  the  statute.  See  cases  Id  note  to 
statute.  Smalley  v.  Mitchell.  110  Mich.  650, 
68  N.  W.  87&  It  Is  claimed  the  testimony 
does  not  establish  a  contract  for  the  season. 
There  was  a  conflict  In  the  testimony.  The 
Jnry  evidently  believed  the  plaintiffs  ver- 
sion of  It  If  tme,  it  showed  a  hiring  for 
the  season  of  1900.  It  Is  said  the  verdict 
was  contrary  to  the  evidence  and  the  charge 
of  the  court  that  It  should  have  been  ei- 
ther In  favor  of  defendant  or  for  a  much 
larger  sum,  and  shows  that  it  was  a  com- 
promise verdict;  citing  Morley  v.  Insurance 
Co..  86  Mich.  210,  48  N.  W.  502,  and  other 
cases.  We  do  not  think  the  cases  cited  are 
controlllDg.  In  the  Morley  Case  suit  was 
brought  upon  an  insurance  policy.  If  any- 
thing was  due,  it  was  the  sum  of  (1,533.  and 
Interest  Cor  three  years.  The  verdict  was 
but  $951.29,  showing  the  Jury  were  not  gov- 
erned by  the  testimony.  In  the  case  at  bar 
It  is  true  Mr.  De  Land  gave  testimony  tend- 
ing to  show  that  the  going  wages  were  5100 
to  $120  a  month,  but  It  was  drawn  out  on 
the  crosa-ezamluatlon  that  he  acted  as  mas- 
ter for  the  same  vessel  the  fall  before  at 
(TO  a  month,  while  proof  was  Introduced  on 
the  part  of  the  defendant  that  up  to  the 
time  the  plaintiff  was  discharged  be  was 
paid  at  the  rate  of  (75  a  month,  and  made  no 
claim  he  was  not  being  paid  enough.  A  com- 
putation shows  that,  after  making  tbe  proper 
deductions,  the  jury  computed  the  wages 
at  (75  a  month.  Under  these  circumstances, 
we  do  not  think  it  can  be  said  tbe  verdict 
was  not  justlfled  by  the  evidence,  nor  that 
the  Judge  abused  his  discretion  In  refusing  a 
new  trial. 

Judgment  Is  affirmed.  The  other  Justices 
concurred. 


NOWLBN  r.  OITT  OF  BENTON  HABBOB 
et  aL 

(Snprcme  Court  of  Michigan.   Sept.  15,  1903.) 

UnmCIFAI^  IMPROVEMENTS-OBJECTIONS— BS< 
TOPPEL  — ASSESSMENTS  — CORNER  LOTS  IN- 
CLUDING  LOTS  IN  TWO  ASSESS.UENT  DIS- 
TRICTS —  ANNUAL  ASSESSMENT  —  RESTRIO- 
TIONS— STATUTES  — CONSTRUCTION  —  VALU- 
ATION —  ASSESSMENT  ROLLS  —  RBOUOTION— 

BQurrr. 

1.  Where,  during  the  time  certain  street 
pavements  were  bein^  laid  abutting  complain- 
ant'B  property,  complamant  knew  that  the  work 
was  being  done,  and  took  no  steps  to  prevent 
the  same,  and  did  not  object  thereto,  b«  was 
estopped  from  qnestloDing  his  liability  for  a 
portion  of  the  expense  assessed  against  his  prop- 
erty. 


T  1.  Sm  Hunlclpal  CoiporsUoiui,  vol,  Mt,  Cent.  Dig. 


2.  Where  streets  on  two  rides  of  a  comer 
lot  were  paved,  It  was  proper  to  inclode  the 
same  in  two  assessment  tUstricts  on  the  ground 
tbat  it  was  benefited  by  both  improvements, 
and  assess  it  for  each,  provided  no  greater 
burdea  than  that  prescribed  by  statute  was  im- 
posed. 

3.  Under  Comp.  Laws,  S  3196,  fixing  the  limit 
of  asseiisment  on  real  property  for  moDicipal 
improvements  at  25  wr  cent,  for  one  improve- 
ment, and  section  3295,  providing  that  all  as- 
sessments shall  not  exceed  5  per  cent,  per 
annum,  while  lots  benefited  by  two  improve- 
ments may  be  included  in  two  assessment  dis- 
tricts, the  annual  tax  for  both  improvenwDts 
must  be  restricted  to  5  per  cent  of  the  current 
valuation  of  the  lots  as  shown  by  the  iMt  pre- 
ceding assessment  rolls. 

4.  Comp.  Laws,  {  3196,  relating  to  asses^s- 
ments  for  municipal  ImprovemeDts,  provides 
that  In  DO  case  shall  the  whole  amonnt  to  \x 
levied  by  special  assessments  uiton  any  lot 
for  any  one  improvement  exceed  25  per  cent, 
of  the  value  of  such  lot  as  valued  and  assessed 
for  state  and  county  taxes  in  the  last  preceding 
'ward  tax  roll,  and  any  cost  exL-eeding  such 
per  cent,  shall  be  paid  from  the  gen^iu  fuud 
of  the  city.  Bclit,  that  the  "last  preceding  ward 
tax  roll"  referred  to  was  the  last  ounpleted 
roll  on  which  atat^  comity,  and  school  taxes 
had  been  spread. 

5.  Complainant  had  owned  three  city  lots, 
which  had  been  valued  In  the  1900  assessment 
roll  at  (2,500.  One  of  the  lots  was  a  comer 
lot,  and  the  other  two  were  adjoining  inside 
lots.  Complainant  sold  one  of  the  inside  lots 
for  (1,800,  and  admitted  that  the  remaining 
lots  were  worth  (3,000,  at  which  they  were 
assessed  In  the  roll  for  the  year  1901.  Held, 
that  complainant  was  not  equitably  entitled  to 
have  an  assessment  for  local  improvements 
based  on  the  valuation  of  nch  lots  at  fl,8UU 
reduced. 

Appeal  tTom  Gircnlt  Court,  Berrien  Coun- 
ty, In  Chancery;  Orville  W.  Coolidge,  Judge. 

Bill  by  Albert  R.  Nowlen  against  tbe  city 
of  Benton  Harbor  and  another  to  restrain 
the  collection  of  a  special  improvement  tax. 
From  a  Judgment  In  favor  of  complainant 
defendants  appeaL  Modified. 

The  city  of  Benton  Harbor  took  st^  to 
pave  portions  of  two  streets— Wall  and  Main 
—which  intersected  each  other  at  nearly 
right  angles.  The  complainant  owned  three 
lots— Xos.  2  and  3,  fronting  only  on  East 
Main  street;  No.  1,  fronting  on  Eiast  Main 
and  Wall  streets— and  In  the  year  1900  fbey 
were  assessed  together  as  one  pared  at  (2,- 
500.  Subsequently,  and  before  proceedings 
to  pave  were  taken,  lot  3  was  sold  for  (1,800. 
Separate  resolutions  were  passed  by  tbe  coun- 
cil on  different  days,  and  steps  were  taken 
to  levy  assessments  for  this  work,  and 
arate  assessment  districts  were  created  by 
the  council  for  the  purpose  of  levying  the 
cost  of  the  respective  ImpxovemoitB.  Lota 
1  and  2  were  Included  as  one  parcel  In  each 
district,  and  the  work  proceeded  to  comple- 
tion with  the  knowledge  ot  complainant 
For  the  purpose  special  rolls  were  made, 
these  lots  being  listed  at  (8,000.  which 
amount  was  tb^  assessed  value  according 
to  a  general  assessment  ndl  made  in  tbe 
spring  of  1001.  These  »)eclal  rolls  were  con- 
firmed In  September,  lOO0(J^t6  was  be- 
fore the  state,  county,  and  sehbol  tixea  were 
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qiread  for  Cbat  ywx.  Tb»  total  amoniit  lev- 
ied against  complainant  for  these  Improve- 
ments  was  fl,037.  wblch  was  <»Uectlble  In 
fire  annual  payments.  Ttae  rolls  went  Into 
tbe  bands  of  the  treasurer  tot  collection  In 
December,  1001.  Oomplalnant  filed  the  bill 
in  Febmary,  1902,  praying  an  injunction 
iigabist  the  ctty  and  its  treasnrer  to  prevent 
tbe  collection  of  tiie  tax,  and  to  set  aside 
'Qcb  assessment  and  all  proceeding  of  the 
conndl  pertaining  to  said  pavement  On  the 
hearing  the  prayer  was  amended  to  Include 
general  relief.  It  Is  observable  from  the 
foregoing  statement  that  the  proceedings  im- 
l>06ed  a  tax  for  the  two  pavements  of  more 
tban  25  per  cent  of  the  value  of  the  pr«n- 
iw>s,  and  the  amount  payable  each  year  ex- 
cocded  5  per  cent  of  the  valuatimi  actually 
mad&  A  number  of  questloiu  were  raised 
at  the  hearing.  (1)  To  the  proceedings  gen- 
erally, by  reason  of  various  alleged  irregu- 
larities; (2)  to  the  including  of  the  premises 
In  two  assessment  districts;  (8)  that  the  val- 
nadoD  was  irregular  and  excesajve,  and  that 
it  ibonld  have  followed  the  tax  roll  for  1900; 
H)  tbat  the  levy  was  acesalve,  because  only 
25  per  cent  of  the  value  could  be  lawfully 
leTled  at  one  time,  and  only  5  per  cent.  In 
one  year.  The  circuit  court  held  ■  the  tax 
cxcenlve.  and  decreed  the  special  assess- 
ment void  as  to  complainant,  but  without 
prejudice  to  a  reassessment  of  the  property 
as  provided  law.  Neither  party  was  al- 
lowed costs,  excevt  that  tlie  treasurer  was 
giren  eoate  against  the  complainant  upon 
the  gronnd  tbat  he  was  an  unnecesanry  and 
improper  party  to  tbe  miit  The  d^endants 
have  appealed. 

H.  S.  Gray  (G.  M.  Valentine,  of  counsel), 
for  appellant  city.  A.  Plummer  and  George 
W.  Bridgman,  for  appellee. 

HOOKER,  a  J.  (after  stating  the  facts). 
Tbe  testimony  shows  iSmt  the  three  lots  had 
a  frontage  ot  160  feet  on  Bast  Main  street 
and  of  165  t6et  on  Wall  street  During  tbe 
dnw  when  these  improvements  were  being 
made,  the  paving  of  Wall  street  was  partial- 
ly suspended  pending  negotiations  with  the 
oanptoinaxit  for  a  strip  of  land  from  said 
Iota  required  by  the  city  for  the  purpose  of 
widening  Wall  street,  and  these  aided  by 
tbe  paymmt  d  upwards  of  f400  fw  the 
ime  to  tho  complainant  when  the  work  was 
proceeded  with,  and  finished  before  Decem- 
her,  1901.  The  evldoice  conclusively  shows 
that  the  complainant  knew  that  this  work 
was  being  done,  and  we  think  that  he  Is  es- 
toRied  from  qnestianlng  his  liability  for  a 
portion  of  tbe  expense,  under  our  repeated 
decisions  which  are  cited  by  counsel.  It  Is 
only  necessary,  therefore,  to  discuss  such 
questions  as  will  aid  In  determining  whether 
be  Is  entitled  to  a  rednctkn  at  the  tax  apr^A 
against  these  premises.  The  following  ques- 
tions are  Important  In  this  connection:  (1) 
Hay  a~  given  parcel  et  land  be  included  in 


two  or  more  assessment  districts?  (2)  Are 
the  restrictions  of  26  and  5  per  cent  llmita- 
tlona  upon  a  single  improvement  only,  all 
improvements  of  a  particular  class,  or  all 
ImproT^ents  of  all  classes?  (8)  Wh&t  is  to 
be  taken  as  the  baBis  of  valuation  for  fhts 
special  assessment? 

1.  It  is  obvious  tbat  it  is  Impracticable  to 
limit  a  corner  lot  to  one  assessment  district, 
except  by  the  arbitrary  method  of  dividing 
the  lot  by  some  sort  of  an  Imaginary  line, 
having  one  terminus  at  the  corner  of  the  lot 
where  the  streets  intersect  and  the  other  at 
such  place  as  the  counsel  shall  designate, 
and  it  is  apparent  that  the  entire  premises 
used  as  a  parcel  fronting  on  both  streets 
share  In  the  benefit  to  be  derived  from  the 
use  of  ttae  improvement  upon  either  street  be 
it  sewer,  pavement  or  any  of  the  utilities, 
such  as  water  or  gas.  When  the  benefits  are 
apportioned  by  frontage,  the  total  cost  of 
tbe  two  improvements  would  fall  upon  the 
entire  parcel,  whichever  method  might  be 
adopted,  unless  It  be  where  there  la  such  a 
disparity  of  cost  that  a  levy  of  the  assess- 
ments separately  might  exceed  the  statutory 
limit  upon  one  parcel,  and  fall  below  It  on 
tbe  other.  We  are  of  the  opinion  that  It 
was  competent  for  tbe  counsel  to  say  that 
this  entire  parc^  was  benefited  by  both  Im- 
provements, and  to  assess  It  for  each,  pro- 
vided it  did  not  Impose  a  greater  burden 
tban  the  statute  permits;  and  It  follows  that 
the  land  may  be  in  two  assessing  districts. 
We  undmtand  that  the  case  of  Boehme  v. 
City  of  Monroe,  106  Mich.  401,  64  N.  W.  204, 
does  not  hcAA  to  ttie  contrary. 

2.  It  Is  urged  that  a  given  parcel  cannot 
be  assessed  for  more  than  ^  per  cent  of  its 
valuation  in  the  aggregate,  or  more  than  5 
per  cent  in  one  year,  for  improvements. 
And  it  is  plausibly  urged  that.  If  It  were  oth- 
erwise. It  might  be  assessed  for  more  than 
its  value.  On  the  otiier  hand,  counsel  for  the 
defendant  contend  that  these  limitations  ap-, 
ply  to  a  single  improvement  The  stotute 
pointedly  refers  to  "any  one  Improvement" 
See  Comp.  Laws,  |  S196.  We  have  held  that 
Gomp.  Laws,  U  8196  and  3295,  should  be  con- 
strued together,  and  that  tbe  former  fixes 
a  limit  of  2ti  pec  cent  for  one  Improvement 
and  the  latter  a  limit  of  5  per  cent  per  an- 
num for  all  assessmente.  See  Oorlisa  v. 
Highland,  98  N.  W.  254.  WhUe  the  lots  may 
be  to  two  assessment  districts,  the  annual 
tax  for  both  Improvemraits  must  be  resb'lcted 
to  B  per  cent,  of  the  current  valuation  as 
shown  by  the  last  preceding  rolls. 

3.  Is  the  valuation  excessive?  SectlonSlOfi  ■ 
la  as  follows:  "In  no  case  shall  the  whole 
amount  to  be  levied  by  special  assessment 
upon  any  lot  or  premises  for  any  one  Im- 
provement exceed  twenty-five  per  cent  of  the 
value  of  such  lot  or  land,  as  valued  and  as- 
sessed for  state  and  county  taxation  In  the 
last  preceding  ward  tax  roll;  any  cost  ex- 
ceeding that  per  cent  which  wool^  otherwise 
be  chargeable  on  sucl^jJ^^g9^^@ig^g|^igU 
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be  paid  from  the  general  funds  of  the  dty." 
Wliat  la  meant  by  the  "last  preceding  ward 
tax  roll"?  Counsel  for  the  complainant  con- 
tend that  it  mast  refer  to  the  last  roll  of  the 
ward  upon  which  the  taxes  toe  state,  county, 
and  school  purposes  have  been  spread,  while 
counsel  for  the  defendant  maintain  that  a 
ward  roll  which  haa  passed  the  board  of  re- 
view, and  is  therefore  fixed,  so  far  as  to  be- 
come the  unaltonble  assessment  upon  which 
state,  county,  and  school  taxes  must  be 
spread,  Is  within  the  language  of  Uils  statute. 
We  Incline  to  the  opinion  that  the  statute 
was  intended  to  refer  to  the  assessment  con- 
tained In  the  last  general  roll,  and  by  this 
Is  meant  a  complpted  roll  upon  which  state, 
county,  and  school  taxes  have  been  spread. 
In  both  sections— 3196  and  3295— the  term 
"last  preceding  [tax  or  assessment]  roll"  Is 
used.  In  the  latter  case  It  Is  quite  clear  that 
it  does  not  mean  the  roll  of  the  current  year, 
although  the  term  "assessment  roll"  Is  used, 
for,  if  so,  what  la  meant  by  the  words  "last 
preceding"?  In  the  former,  the  term  "tax 
roll"  Is  used,  and  the  roll  referred  to  Is  called 
in  the  act  the  "December  tax  roll."  Section 
3318.  Had  the  lots  1  and  2  been  assessed  as 
one  parcel  on  the  December,  1900,  roll,  we 
should  have  little  difficulty  In  determining 
the  amount  that  complainant  should  pay  up- 
on this  tax.  But  they  were  not  Lot  S  was 
included  wltb  them,  and  all  were  assessed 
at  92,600.  Complainant's  counsel  suggest  an 
apportlonment^of  the  tax  of  1900  according 
to  superficial  area.  Upon  this  basis  this  prop- 
erty would  be  valued  at  fl,361.  But  while 
these  two  lots  had  a  front  of  165  feet  on  Wall 
street  and  100  on  Main,  lot  3  has  a  flront  of 
only  50  feet  on  Main  street,  and  no  front  on 
Wall.  Moreover,  the  complainant  has  sold 
lot  3  for  $1,800.  The  law  does  not  require 
the  adoption  of  this  method.  Neither  does  it 
expressly  authorize  the  council  to  malce  a 
new  assessment.  What  the  council  appar- 
ently did,  was  to  take  the  assessment  roll  of 
'  1001.  In  wbich  the  property  was  assessed  at 
$.S,000,  as  a  basis.  Moreover,  the  complain- 
ant admits  that  the  lots  are  worth  $3,000. 
Yet  he  asks  that  they  be  assessed  at  about 
one-third  of  that  price,  white  presumably 
his  neighbors  are  assessed  at  a  much  higher 
rate.  This  Is  not  equity.  He  Is  before  us 
asking  equity,  and  that  he  be  relieved  from 
an  excessive  assessment.  If  he  is  to  be  re- 
lieved. It  must  be  upon  the  basis  of  what  Is 
equitable.  We  are  of  the  opinion  that  the 
taxes  chargeable  against  him  on  each  of  the 
two  assessments  should  not  exceed  $725.  of 
which  the  defendants  should  collect  not  ex- 
ceeding one-flfth  of  $725  upon  this  roll,  that 
being  5  per  cent,  of  $3,000. 

The  decree  will  be  modifled  in  accordance 
with  this  opinion.  Complainant  will  recover 
costs  of  the  circuit  court  against  the  city,  and 
the  defendant  city  will  recover  costs  of  this 
court  against  him.  No  costs  for  or  against 
the  treasurer  will  be  allowed.  The  other  Jus- 
tices concurred. 


STBACK  T.  MILLEB. 

(Supreme  Court  of  Michigan.  SepL 

DRAINS  —  PROGEBDINQS  TO  WIDEN  - 
TION— ADEQUATE  REMEDY  AT  L. 

1.  Comp.  Laws,  {  4320,  provides  t 
petition  to  the  drain  commissioner 
widening  of  a  drain,  he  shall  examine 
and  determine  whethep  it  Is  necessary 
dncive  to  the  public  health,  etc.,  ant 
prelinUoary  order  locating  the  ditch,  : 
to  the  probate  court  for  the  appointme 
cial  commissiOQers  or  a  jury^  Sectioi 
quires  the  court  to  examine  the  pr 
and  requires  notices  of  the  time  and 
healing.  Section  4326  authorizes  alJ  i 
terested  to  be  heard.  Section  4345  pr 
an  appeal,  and  section  4346  for  a  revi 
proceedioge  by  certiorari.  Beld,  that 
tioQS  provided  an  adequate  remedy  to 
all  questions  of  jurisdiction  and  in 
and  hence  a  bill  to  restrain  the  draii 
sioner  from  laying  out  or  constructin 
on  complainant's  land,  failing  to  aJ 
any  act  of  trespass  had  been  com 
threatened,  or  that  the  commissioner 
more  than  examine  the  proposed  imp 
and  make  bis  preliminary  order,  wai 
tainable. 

Appeal  from  Oircnlt  Coort,  Mom 
ty,  In  Chancery;  Harry  A.  Lockwoc 
•  Suit  by  William  Strack  against 
MiUer.  From  a  decree  in  favor  of  * 
ant,  defendant  appeals.  Reversed. 

Willis  Baldwin,  for  appellant.  I 
day,  for  appeUeflb 

MOOBH.  J.  The  bUl  was  filed  in 
to  enjoin  defendant  from  laying  out 
stmctlng  a  new  drata  on  com] 
lands,  on  the  ground  that  the  peti 
him  no  Jurisdiction  to  act  because 
ate  (chapter  8,  I  1,  of  the  drain 
amended  in  St  1899  (Pub.  Laws  18S 
No.  272),  requires  five  of  the  ten  fr 
who  signed  the  application  to  be  c 
land  liable  to  an  assessment  for  b 
the  construction  ot  said  drain,  w 
four  of  the  signers  were  so  liable, 
cause  there  was  no  drain  or  water< 
the  land  of  complainant,  where  < 
was  seeking  to  lay  one  out  DeU 
his  answer  claims  the  petition  aekf 
deepen  and  widen  an  existing  di 
was  governed  by  section  4379,  Con 
which  requires  for  the  deepening  ai 
ing  of  an  existing  drain  that  the 
need  be  signed  by  only  five  freehol 
or  more  of  whom  shall  be  owners 
liable  to  an  assessment  for  benefl 
cleaning  out,  and  that  four  ot  tb 
were  so  liable.  Defendant  furtbei 
in  bis  answer  that  at  the  tim^  thei 
across  the  lands  of  complainant  an  i 
laid  out  and  established  In  1876,  by 
drain  commissioner,  which  was  the 
proposed  to  deepen  and  widen.  Tb 
also  contained  a  demurrer  to  the  bl 
following  reasons:  (1)  Because  the 
not  state  a,^use  of  action.  (2)  Be< 
piSN^ted  is(nutO<id^ii^  fonim  to 
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complainant's  damages,  If  any.  (3)  Because. 
If  complainant  suffered  damage,  the  same 
eliould  be  ascertained  In  the  statutory  meth- 
od. (4)  Because  the  commissioner  had  not 
made  his  flnal  order  npon  the  drain,  nor  In 
any  way  signified  his  Intention  of  Altering 
complainant's  premlaea  The  court  beard 
the  case  apon  the  merits,  and  found  from 
the  evidence  that  no  drain  and  no  natural 
watercourse  existed  across  complainanfs 
land  on  the  line  described  In  the  petition  un- 
der which  the  commissioner  was  acting,  and, 
ns  five  or  more  of  the  petitioners  did  not 
own  land  liable  to  an  aBsessment  for  benefits, 
be  was  acting  without  authority,  and  a  de- 
cree was  granted  as  asked  for  by  the  com- 
plainant From  tbla  decree  defendant  has 
appealed. 

We  think  the  disposition  of  one  question 
should  dispose  of  the  case,  and  that  ques- 
tion is,  should  the  chancery  court  take  Juris- 
diction under  the  facts  discloBed  by  the  rec- 
ord?  All  that  bad  been  done  by  the  drain  j 
commissioner  when  the  bill  was  filed  was  to  1 
receive  a  petition  asking  for  the  deepening  \ 
and  widening  of  a  drain,  after  which  he  ex-  \ 
nmlned   the   proposed   Improrement,    and  \ 
made  bis  first  order  of  determination,  as  pro-  ! 
Tided  by  section  4320,  Comp.  Lawu.  The  bill  > 
does  not  allege,  nor  the  proofs  show,  he  had 
committed  or  threatened  any  act  of  trespass.  ' 
Doubtless  bis  next  step  would  have  been  to  < 
make  application  to  the  probate  court  for  the  , 
appointment  of  special  commissioners  or  a  ' 
Jnry.    Section  4323,  Comp.  Laws,  requires  j 
tlie  court  to  make  an  examination  of  the  pro-  | 
ceedings  and  of  their  regularity,  and  requires  [ 
notices  to  be  given  of  the  time  and  place  of  1 
bearing.    Section  4325,  Comp.  Laws,  pro-  I 
Tides  that  all  persons  Interested  shall  be  : 
beard,  and  allows  certain  amendments  to  be  ; 
made.  If  the  application  to  establish  the  drain  : 
Is  shown  to  be  sufiident  under  the  statute.  1 
Section  4345  provides  for  an  appeal,  and  sec- 
Hon  4.^6  provides  for  a  review  of  the  pro-  I 
<*eGdingB  upon  certiorari.  The  purpose  of  the  -. 
Btatote  undoubtedly  Is  to  give  an  opportunity  i 
to  have  a  q>eedy  hearing  upon  any  question  I 
of  Jurisdiction  or  any  question  of  irregulari- 
ty.  If  the  complainant  had  shown  to  the 
probate  court  that  the  application  was  fatal- 
ly defective,  the  proceeding  could  have  ttien 
IwcD  ended.    The  same  result  could  bnve 
been  reached  before  a  board  of  review.  This 
could  have  been  accompllabed  without  so 
much  delay  and  expense  as  Is  involved  in  a 
chancery  proceeding.   This  court  has  repeat- 
edly construed  the  provision  of  section  4346, 
wlticb  provides  for  a  review  of  these  proceed- 
ings upon  certiorari.    See  Whiteford  Town- 
■hip  V.  Probate  Judge,  63  Mich.  130,  18  N.  W. 
5S3;  Bettis  T.  Probate  Judge,  54  Mich.  608,  20 
N.  W.  606;  Campaa  v.  Drain  Commisslon- 
w,  105  Mich.  422,  83  N.  W.  435;   Brady  v. 
Bayward,  114  Hlch.  S26,  72  N.  W.  233;  Swan 
Creek  et  al.  v.  Brown,  Supervisor  (Mich.)  90 
N.  W.  88.   No  such  case  was  stated  In  the 
bin  of  complaint  or  sbown  by  the  proofs  as 


to  call  for  the  Interposition  of  a  court  of  eq- 
uity. 

Decree  Is  reversed,  and  bill  of  complaint 
dismissed.  The  other  Justices  concurred. 


LEMON  T.  McBRIDE. 

(Supreme  Court  of  Michigan.   Sept.  16,  1003.) 

TROVER  AND  CONVERSION  —  MORTGAaES  — 
PORQCLOSURB  —  ISSUES  ~  QUESTIONS  FOR 
JURY— EVIDBNCB  — WITNESSES  —  CR08fl-BX- 
AUINATION. 

1.  Plaintiff  mortgaged  to  defendant  certain 
tools,  and  in  trover  for  the  conversion  claimed 
that  before  sale  on  foreclosure  defendant  agreed 
to  take  charge  of  the  tools,  and  that  plaintiff 
should  be  entitled  to  a  year  to  redeem  the 
same;  but  a  tender  of  such  amount  within  the 
time  was  refused.  Defendant  claimed  that  the 
mortgage  was  foreclosed,  and  that  he  became 
the  purchaser  at  the  sale;  that  the  tools  were 
not  worth  more  than  the  amount  of  the  debt; 
that  before  the  alleged  trader  he  oifeted  to  re- 
sell the  teols  to  plaintiff  for  $26.  which  ^ain* 
tiff  declined;  and  that  thereafter  defendant 
sold  some  of  the  tools  to  others,  and  for  that 
reason  could  not  deliver  them  when  plaintiff 
made  his  tender,  which  defendant  claimed  was 
not  sufficient  Beld,  that  It  waa  error  to  with- 
draw from  the  jury  all  the  issues  In  the  case 
except  the  question  of  damages  plaintiff  wa« 
entitled  to  recover, 

2.  Where,  In  trover  for  the  value  of  tooI», 
plaintiff  in  his  own  behalf  testified  that  the 
tools  were  worth  fl85,  defendant  was  entitl<Hi 
to  have  plaintiff  identify  certain  of  the  tools 
RhoT^ii  him  on  cross-examination,  and  to  ask 
him  what  value  he  placed  on  such  tools. 

3.  Where,  in  an  action  for  conversion  of  cer- 
tain tooltr,  plaintiff  claimed  that  defendant 
held  them  under  a  chattel  mortgage  and  agree- 
ment that  plaintiff  might  redeem  them  within  a 
year,  and  that  plaintiff  had  tendered  the  amount 
due  within  the  time,  while  defendant  claimed 
that  he  had  purchased  the  tools  on  foreclosure 
of  the  mortgage,  defendant  was  entitled  to 
show  that  plaintifl  negotiated  for  a  purchase  of 
the  tools,  and  that  defendant  offered  to  take 
$25  for  them  after  the  alleged  foreclosure,  and 
before  the  alleged  tender,  as  bearing  on  the 
value  of  the  tools,  and  on  ue  tmth  of  plalntHTs 
claim  that  the  mortgage  was  not  foreclosed, 
and  that  the  time  fOr  payment  of  the  debt  bad 
been  extended. 

Error  to  Circuit  Court,  Shiawassee  County.- 
Steams  F.  Smith,  Judge. 

Action  by  Joseph  N.  Lemon  against  James 
McBrlde.  From  a  Judgment  In  favor  of 
plaintiff,  defendant  brings  error.  Reveraed. 

AllKrt  L.  Chandler,  for  appellant  John  T. 

McCurdy,  for  appellee, 

MOORE,  J.  This  l8  an  action  of  trover 
commenced  In  justice  court,  and  afterwards 
appealed  to  the  circuit  court,  where  plaintiff 
obtained  judgment  There  are  upwards  of  70 
assignments  of  error.  The  plaintiff  was  at 
one  time  the  owner  of  a  quantity  of  black- 
smith tools,  upon  which  he  gave  to  the  de- 
fendant a  cliattel  mortgage  in  the  sum  of  $27. 
Foreclosure  proceedings  were  commenced, 
and  It  Is  the  claim  of  plaintiff  that  before 
sale  be  arranged  with  the  defendant  that  the 
latter  might  take  charge  of  the  tools,  and  the 
plaintiff  was  to  have  a  y«tr  tlidrefromlU 
which  to  pay  the  amoufi^^  'tt^b^Slib^i^Jiet- 
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gage;  that  before  the  year  was  ap,  he  ten- 
dered the  amount  due,  which  tender  waa  re- 
fused. It  waB  the  claim  of  the  defendant 
that  the  chattel  mortgnge  was  foreclosed; 
that  he  became  the  purchaser;  that  plaintiff 
acquiesced  In  the  sale;  that  the  tools  were 
not  worth  to  exceed  the  amount  of  the  debt; 
that  before  the  alleged  tender  he  had  offered 
to  sell  the  tools  back  to  the  plaintiff  for  $25; 
that  plaintiff  declined  this  offer,  and  after  he 
had  done  so,  defendant  sold  some  of  the  tools 
to  other  persons,  and  for  that  reason  could 
not  let  plaintiff  have  them  when  he  made  his 
tender.  He  also  claimed  that,  upon  plaintiff's 
own  theory,  the  alleged  tender  was  not  suf- 
ficient, as  it  Included  nothing  for  the  ex- 
penses of  caring  for  the  tools. 

The  Judge  charged  the  Jury  the  only  ques- 
tion for  them  was  the  measure  of  damages. 
In  this  we  think  be  erred,  In  view  of  the 
claim  of  defendant.  The  plaintiff  was  sworn 
on  bis  own  behalf,  and  testified  the  tools  wece 
worth  $185.  On  the  cross-examination  coun- 
sel sought  to  hare  the  plaintiff  identify  cer- 
tain tools  which  were  shown  him,  and  to 
learn  from  hlra  what  value  he  placed  on  those 
tools;  clalmlug  they  were  part  of  the  tools 
taken  by  defendant.  He  was  not  allowed  to 
do  so.  We  think  this  was  proper  cross-ez- 
rtminatlon,  and  should  have  been  allowed. 
The  defendant  also  sought  to  show  that 
through  the  agency  of  his  slater,  plaintiff  ne- 
gotiated for  a  purchase  of  the  tools,  and 
tbat  defendant  offered  to  take  $25  for  them, 
aud  that  this  occurred  after  the  alleged  fore- 
closure, and  before  the  alleged  tender.  We 
think  this  was  competent  testimony  as  bear- 
ing, not  only  upon  the  value  of  the  tools,  but 
upon  the  truth  of  the  claim  of  plaintiff  that 
the  mortgage  was  not  foreclosed,  and  that 
the  time  of  payment  bad  been  extended  In 
bl8  favor  for  a  year. 

The  questions  Involved  In  the  case  &re 
simple,  but  for  some  reason  a  good  deal  of 
friction  was  developed  between  counsel,  and 
between  the  court  and  counsel,  which  it 
would  seem  might  be  avoided. 

We  do  not  deem  it  necessary  to  refer  fur- 
th«:  to  the  other  assignments  of  error.  They 
are  tither  not  well  taken,  or  are  such  as  will 
not  occur  again. 

Judgment  Is  reversed,  and  new  trial  or- 
dered.  The  other  Justices  concurred. 


8ANITA8  NUT  FOOD  CO.,  LfanlteA,  t. 

CEMER 

(Supreme  Court  of  Michigao.   Sept.  15.  1903.) 

MASTER  AND  SERVANT— TRADE  SECRETS-DI8- 
CLOSURB-INJUNCTION— PARTIES. 

1.  Where  defendant  tn  the  coarse  of  his  em- 
ployment by  complainant  had  learned  certain 
trade  secrets  concerning  the  manufacture  of 
complainant's  product,  complainant  was  enti- 
tled to  maintain  a  bill  to  restrain  him  from 


1.  8w  iDjuncUos.  vol.  S7,  CmL  Dig.  H  UO,  m, 


divulging  such  secrets  to  piaintifTs  competiton, 
without  joining  such  competitors  as  parties. 

Appeal  from  Orcult  Court,  Calhoun  Coun- 
ty, in  Ghancor;  Herbert  B.  Wlnsor,  JudgCL 

Bill  by  the  Sanitu  Not  Food  Company, 
Limited,  agalnat  John  Cemer.  From  a  de- 
cree against  defendant  Cemer,  be  appeatai 
Affirmed. 

Walter  S.  Powers,  for  appellant.  Mechem 
ft  Bailey  and  Dallas  Bondeman,  for  appellee. 

HOOKER,  O.  J.  The  complainant  filed  a 
bill  against  defendant  and  several  other  per- 
sons to  restrain  the  former  from  practicing, 
or  divulging  to  the  latter  or  to  others,  certain 
secret  arts  and  processes,  knowledge  of  which 
was  acquired  by  him  through  bis  employment 
by  complainant,  and  the  latter  from  profit- 
ing therefrom  by  using  the  same.  The  bill 
was  voluntarily  dismissed  as  to  all  but  de- 
fendant Cemer,  and  upon  a  hearing  a  decree 
was  made  In  favor  of  the  complainant 
against  him. 

The  questiou  Is  one  mainly  of  fact,  and  in 
our  opinion,  the  testimony  warrants  the  de- 
cree rendered  by  the  circuit  judge.  The 
case  Is  ruled  by  Thum  Co.  v.  Tloczynski,  114 
Mich.  149,  72  N.  W.  140,  38  L.  R.  A.  200,  63 
Am.  St.  Rep.  469.  It  is  asserted  that  the  dis- 
missal of  the  bill  as  to  other  defendants  left 
complainant  without  a  cause  for  reUef 
against  Cemer  under  the  bill,  but  we  think 
otherwise.  The  bill  would  He  against  Cemer 
alone,  and  contains  allegations  sufficient  for 
the  purpose. 

It  Is  also  urged  that  the  decree  Is  vague 
and  uncertain,  but  we  think  It  as  specffic  as 
the  nature  of  the  case  will  permit. 

Tbe  decree  is  affirmed,  with  oosti.  The 
other  Justices  concurred. 


BANDA  V.  DETROIT  SCREW  WORKS. 

(Supreme  Court  of  Michigan.   Sept  16,  1903.) 

MASTER  AND  SERVANT— INJURIES  TO  SERV- 
ANT—SELECTION OF  APPLIANCES-FELLOW 
SERVANTS— ASSUMPTION  OF  RISK. 

1.  Defendant  maintained  in  Its  factory  two 
machines  for  running  emery  wheels,  geared  to 
different  speeds,  and  provided  wheels  of  dif- 
ferent sizes  to  he  used  on  the  two  machines; 
it  being  dangerous  to  use  a  small  wheel  on  the 
machine  having  tbe  higher  gear.  Defendant's 
operatives  used  their  own  judgment  in  tbe  se- 
lection and  use  of  tbe  wheels,  and  plaintiff  was 
as  well  qualified  to  make  the  selection  as  any 
other  person  on  the  premises.  On  tbe  date  of 
the  accident,  the  foreman  directed  the  workmea 
to  put  a  small  wheel  on  the  higher  geared  ma- 
chine, and  directed  plaintiff  to  grind  a  saw  oo 
it,  which  he  proceeded  to  do,  \rnen  he  was  In- 
jured by  the  bursting  of  the  wheel.  Beltl,  that 
the  duty  of  selecting  and  using  tbe  wheels  was 
not  a  dntjr  of  the  master,  and  hence  plaintiff 
assumed  the  risk  of  using  them,  whether  put  on 
hy  himself  or  a  fellow  servant. 

2.  W^here  the  selecting  of  an  emery  wheel  and 
placing  it  on  a  grinding  machine  was  a  daty 
not  devolving  on  the  master,  and  was  usually 
performed  hy  employ£s,^tbe  master's  superin- 
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oae  of  socfa  wheel  unsafe,  acted  aa  a  fellow 
scrrant  of  an  cmplorA  who  was  li^nred  1^  the 
bnrstins  of  tlie  wlieel,  and  not  as  a  vice  pria- 
dpaL 

Emit  to  Circuit  Court,  Wayne  County; 
waiiam  L.  Carpenter,  Jndge. 

Action  by  Joseph  Bonda  against  the  De- 
troit Screw  Works.  From  a  judgment  In 
tkTor  of  plaintiff^  defendant  brings  «TDr. 
Rerersed. 

Oria  B.  Taylor,  for  appellant.  Charles  C. 
Stewart  and  M.  M.  Neebltt,  for  appellee. 

HOOKER,  C.  J.  The  plaintiff  recovered 
a  verdict  and  judgment  for  ?800  for  the  loss 
of  an  eye  through  the  barstlog  of  an  emery 
wheel  at  which  he  was  at  work  In  the  de- 
fendant's factory.  There  la  little  dispute  up- 
on the  facts.  Defendant  had  two  machines 
for  running  emery  wheels  for  grinding  pur- 
poses, one  geared  to  a  speed  of  2,000  revolu- 
tions per  minute,  the  other  geared  to  a  speed 
of  5,000  revolutions  per  minute.  Caswell, 
who  was  the  foreman,  under  Taylor,  who 
was  the  superintendent  In  charge  of  the  fac- 
tory, as  superintendent  for  the  defendant  ai- 
rected  a  woi^man  to  put  a  six-Inch  wheel 
upon  the  latter  machine,  and  when  this  was 
done,  asked  plaintiff  to  grind  a  saw  upon  It, 
which  he  proceeded  to  do.  The  evidence 
tends  to  show  that  It  was  negligent  to  use  a 
six-inch  wheel  at  that  speed,  ana  such  wheel 
was  not  used  upon  that  machine. 

The  defendant's  coumel  claim  that  the 
court  erred  In  refusing  to  direct  a  verdict 
for  defendant,  upon  the  grounds,  first,  that 
Caswell  was  a  fellow  servant,  and,  second, 
that  the  defendant  assumed  the  risk,  and 
was  guilty  of  contributory  negligence,  and 
these  are  the  ualy  questions  In  the  case. 

The  case  Id^esolved  into  two  questions: 
(1)  Was  the  negligence  of  the  superintend- 
ent In  directing  that  the  six-Inch  wheel  be 
put  upon  the  machine,  the  act  of  the  master 
or  of  a  fellow  servant?  (2)  Did  the  plaintiff 
assume  the  risk  of  Its  use?  At  tiie  trial  the 
court  was  In  doubt  whether  the  case  should 
not  be  taken  from  the  jury,  In  accordance 
with  defendant's  request,  but  It  was  not  then 
convenient  to  have  the  question  argued,  and 
it  was  decided  to  submit  the  case  to  the 
jury,  with  the  understanding  that  if,  upon  a 
motion  for  new  trial,  he  should  decide  that 
he  ought  to  have  directed  a  verdict  for  the 
defendant,  be  might  then  do  so.  Before  the 
motion  could  be  made  and  argued,  he  left 
the  bench,  and  there  was  therefore  no  oppor^ 
tnnlty  to  consider  the  question.  The  evi- 
dence shows  that  there  were  two  of  these 
machines  for  use  with  emery  wheels  of  vari- 
ous eises.  which  were  kept  on  hand,  accessi- 
ble to  the  men  who  i»ed  them,  and  who  se- 
lected and  put  on  the  proper  wheel  whenever 
called  upon  to  use  one  of  them.  The  wheels 
bung  opon  a  post,  near  the  machines,  when 


not  in  use.  The  machines  were  substantially 
alike,  except  In  regard  to  the  velocity,  which 
differed.  The  plaintiff  had  been  in  defend- 
ant's employ  for  two  years.  His  busluesa 
had  been  to  keep  the  machinery  in  repair. 
He  was  entirely  familiar  with  these  ma- 
chines, had  used  both,  and  had  put  emery 
wheels  upon  them  every  time  he  used  them, 
and  was  keeping  wheels  on  the  other  ma- 
chine in  shape  for  some  boys  at  the  time. 
He  claims  that  he  never  put  a  six-Inch  wheel 
upon  that  machine  before,  or  saw  one  put  on; 
that  while  he  never  saw  a  six-Inch  wheel 
burst,  he  said  that  he  had  read,  and  most 
everybody  knew,  that  emery  wheels  would 
burst  If  run  at  too  great  velocity.  He  saw 
this  wheel  put  on  that  day.  He  knew  It  was 
unusual.  He  knew  that  this  machine  ran 
much  faster  than  the  other.  Nevertheless, 
It  is  claimed  that  be  was  Ignorant  of  the  im- 
propriety or  danger  (if  there  was  such)  in  us- 
ing that  wheel  upon  that  machine.  It  Is  not 
for  us  to  express  doubts  whether  It  was  haz- 
ardous to  use  a  six-inch  wheel  on  this  ma- 
chine. In  view  of  the  fact  that  different  sized 
wheels  were  kept  for  use  upon  these  mn- 
chines,  according  to  the  work  to  be  done;  but 
It  seems  unquestionable  that  the  operatives 
used  their  own  judgment  In  the  selection  and 
use  of  the  wheels,  and  that  this  plaintiff  was 
as  well  qualified  to  do  this  understandlngly 
as  any  person  about  the  premises.  We  think 
1  it  was  not  the  duty  of  the  master  to  be  pres- 
I  ent  on  all  occasions.  In  person  or  by  his  rep- 
1  resentative,  end  superintend  the  selection  or 
I  change  of  wheels.  As  well  might  It  be  said 
I  that  he  must  select  the  chisels  or  augers  to 
be  used  In  mortising  or  boring  machines,  or 
the  saws  to  be  put  upon  a  saw  arbor.  These 
things  must  be  left  to  the  operative,  and  each 
one  assumes  the  risk  of  using  them,  whether 
put  on  by  himself  or  a  fellow  servant,  or 
found  in  place  when  he  uses  the  machine, 
j  This  being  so,  it  becomes  necessary  to  plain- 
!  tiff's  recovery  to  bold  that  Caswell,  the  fore- 
{  man,  was  the  representative  of  the  master 
I  in  ordering  this  wheel  put  on  the  machine. 
We  have  often  held  that  the  question  wheth- 
er one  is  a  fellow  servant  or  not  depends 
upon  the  nature  of  the  act  If  It  Is  one 
which  It  Is  the  duty  of  the  master  to  do, 
like  keeping  a  machine  in  r^alr,  the  master 
Is  responsible  for  Injuries  resulting  from  neg- 
ligence therein.  If  it  Is  one  usually  perform- 
ed by  the  employ^,  and  the  master  has  no 
duty  in  the  premises.  It  is  the  act  of  a  fellow 
servant  We  are  of  the  opinion  tbat  this  was 
the  act  of  a  fellow  servant,  and  that  the 
plaintiff  cannot  recover. 

The  judgment  Is  reversed,  with  costs  of 
both  courts,  there  being  no  occasion  for  a 
new  trial. 

CARPENTER,  J.,  did  not  slt  The  Other 
Justices  concurred. 
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BURBANKS  v.  LEPOVSKT  et  al. 
(Supreme  Court  of  Michigan.   Sept  15.  1903.) 

FALSE  IHPRISONHBNT— BVIDBNCB-TRUTH  OF 
FACTS-QUESTION  FOR  JURY— DEFENDANT'S 
QOOD  FAITH— ADVICE  OF  COUNSEL— PROBA- 
BLE CAUSE— DISAOREEMBNT  OF  JURT. 

1 .  Def eodants  employed  plaintiff  to  effect  In- 
guraoce  ou  their  vDods,  and  a  short  time  after 
having  remored  the  same  to  another  city  re- 
qnested  plaintiff  to  cancel  the  policy  and  issne 
a  new  one  on  the  goods  in  the  new  location. 
For  this  purpose  plaintiff  wrote  a  receipt  for 
the  unearned  premium  on  the  old  policy,  which 
he  signed  in  defendant's  firm  name,  and  sent 
it  to  the  insurance  company  witli  the  canceled 
policy,  and  directed  the  issuance  of  a  new  policy. 
A  day  or  two  later  defendants  called  for  the 
policies,  and,-  on  being  told  that  they  had  not 
arrived,  had  plaintiff  arrested  for  forging  the 
receipt.  The  trial  resulted  in  a  diaagreement 
of  the  Jury,  after  which  the  case  was  noUed. 
In  an  action  for  false  imprisonment  defendants 
introdaced  ai  their  only  witness  the  county 
attorney,  who  had  charge  of  the  forgery  pros- 
ecution, whose  testimony  failed  to  show  that  the 
defMidants  stated  all  the  facts  to  him,  and  on 
cross-examination  he  admitted  that  many  cir- 
cranstances  which  defendants  mupt  have  known 
were  not  stated  to  him,  and  that  he  would 
not  have  advised  the  prosecution  if  they  had 
been.  Bclti  that,  inasmnch  as  plaintiff's  tes- 
timony tended  to  prove  the  truth  of  such  facts, 
whether  they  were  true  or  not  was  a  qtiestion 
for  the  jury. 

2.  Where  in  an  action  for  false  imprisonment 
there  was  evidence  that  defendants  had  made 
threats  that  they  would  "bang  plaintiff  higher 
than  the  Jews  hung  Christ";  that  he  would 
"see  him  in  Jackson,  or  spend  a  thousand  dol- 
lars to  see  him  there";  and  that  they  had  too 
much  money  for  plaintiff  to  law  them;  they 
wotild  outwind  him,  and  would  law  him  until 
he  could  not  follow  them;  that  they  had  a 
thousand  dollars  they  would  spend  to  send  him 
over  the  road— plaintiff  was  entitled  to  go  to 
the  jury  on  the  question  of  defendants  belief 
in  plaintiff's  guilt. 

3.  In  an  action  for  false  imprisonment,  ad- 
vice of  counsel  is  no  defense  to  a  person  not 
Bfting  in  good  faith. 

4.  In  an  action  for  false  Imprisonment  11>e 
fact  that  plaintiff  was  required  to  appear  at 
the  circuit  court,  where  the  jur7  disagreed, 
after  which  the  case  was  nolled,  is  not  conclu- 
sive on  the  subject  of  probable  cause. 

Error  to  Circuit  Court,  Sanilac  County; 
Watson  Beach,  Judge. 

Action  b7  Frank  K.  Burbanka  against  David 
Lepovsky  and  another  for  false  Imprison- 
ment. From  a  Judgment  in  favor  of  defeod- 
aats,  plaintiir  brings  error.  Beversed. 

Wilford  Hacklem,  for  appellant  W.  H. 
Bnrgeas,  for  appellees. 


HOOKBR,  C.  J.  The  testimony  tat  this 
cause  shows  that  the  plaintiff  was  an  insur- 
ance agent,  and  Insured  the  defendants 
against  loss  fire  In  the  sum  of  91,000  tqmn 
their  stock  of  merchandise  at  Bad  Axe.  The 
premium  was  fK},  $20  of  which  was  paid  In 
cash  and  the  remainder  was  applied  upon  an 
account  due  than  from  the  plaintiff.  There 
was  an  understanding  that  the  defendants 
ejected  to  soon  move  their  stock  to  Mlnden 
City,  and  it  was  agreed  that  in  that  event 
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the  plaintiff  should  cancel  the  policy  pr 
and  issue  new  insurance  to  cover  the 
in  Its  new  location.  A  short  time  after 
the  defendants  removed  to  Mlnden,  a 
policy  was  sent  to  the  plaintiff,  with 
quest  that  he  cancel  it,  and  Issue  a  n< 
Icy  for  $3,600  In  the  Imperial  Insuranc 
pany.  Plaintiff  testified  that  David  Le 
had  authorized  him  to  do  what  was 
aary  to  accomplish  the  readjustment 
insurance.  Accordingly  he  wrote  a 
tor  the  nneamed  premium,  and  sign 
LepoTsky  firm  name  to  it,  and  sent  It 
company  with  the  first  policy.  He  all 
dally  reports  to  three  companies,  • 
which  was  the  Imperial,  showing  the  1 
the  defendants  of  policies  amounting 
500.  He  testified  that  he  afterward 
David  Lepovsky,  and  told  him  what 
done,  and  that  he  seemed  satisfied;  bi 
a  day  or  two  later  he  called  upon  bim 
policies,  and  plaintiff  told  him  that  i 
not  heard  from  the  companies  yet,  but 
In  a  day  or  two,  and  he  would  then 
them.  Lepovsky  replied  that  he  weal 
them  that  day  or  never.  He  never  r< 
them.  Subsequentiy  he  made  coi 
against  the  plaintiff  for  forgery  of  the 
mentloued.  A  warrant  was  Issued,  a 
plaintiff  was  arrested,  bound  over,  an 
at  the  circuit,  whereupon,  after  a  di 
ment  of  the  Jury,  the  case  was  nolle  i: 
Subsequentiy  this  action  was  begun  ft 
imprisonment,  and  upon  trial  the  conrt 
ed  a  verdict  for  the  defendant,  and  thi 
tiff  has  brought  error. 

In  addition  to  the  facts  already  stat 
plaintiff  produced  testimony  that  one 
defendants  had  stated  to  a  bank  cashl 
he  "had  Burbanks  fast,"  amUbat  he  ' 
I  hang  Burbanks  higher  than^e  Jewi 
Christ":  that  the  other  defendant  lu 
shortiy  after  Burtunte*  arrest  tiiat  "be 
see  him  In  Jackson,  or  spend  a  tlionsa: 
lars  to  see  him  there."  David  LepoTBk 
ed  and  allowed  to  be  published  a  sta 
that  the  case  against  Burbanks  hat 
brought  on,  he  had  pleaded  guilty,  ai 
held  to  the  circuit  court.  One  Yakes 
talk  with  both  defendants  about  this 
such  publication,  and  advised  caution 
publishing  It  The  younger  Lepovsky 
stated  that  "he  did  not  care  for  that 
had  too  much  money  for  Burbanks 
them;  they  would  outwind  him;  they 
law  him  until  he  could  not  follow  thee 
had  a  thousand  dollars  they  would  sp 
it  was  necessary,  to  send  Burbanks  o^ 
road."  The  sheriff  testified  that  on  tl 
of  the  examination  after  plaintiff  was 
over  he  heard  one  of  the  defendants  st 
"he  was  going  to  send  him  over  the 
and  that  he  seemed  Tery  glad  and  e 
The  defendants  were  not  sworn,  bat 
the  prosecuting  attorney,  who  testlBe 
one  Cox,  an  Insurance  agent,  and  Lej 
came  to  see  him  about  the  charge  t 
Bui'tuinks.  and  made  a  jStatement  of  I 
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tails,  showed  him  the  receipt,  and  some  let- 
ters. Ho  could  not  give  the  conTersatlona 
Terbatlm,  bat  he  had  two  or  three  talks 
about  it,  and  be  knew  a  good  deal  about  It 
besides  wliat  he  got  from  them,  and  that  be 
directed  the  defendant  Davtd  to  make  the 
complaint.  Wben  asked  whether  defendant 
stated  an^  conversation  about  the  return 
premium,  he  said:  "That  matter  was  talked 
over,  I  remember;  but  I  can't  remember  the 
exact  converaation  now,  but  perhaps  you  can 
draw  my  attention  to  It;  but  I  can't  give  It 
now,  I  don't  believe.  I  can  say  this:  that 
there  was  nothing  developed  In  the  testi- 
mony, either  before  the  Justice  or  on  the 
trial,  that  was  new  to  me.  I  conducted  the 
examination  as  prosecutor  before  the  Justice 
and  the  trial  before  this  court  My  recollec- 
tion Is  now— but  I  am  not  positive— that  I 
went  to  Mluden,  talked  with  the  boys,  and 
made  an  Investigation  before  the  papers 
were  issued.  Q.  What  did  you  advise  Mr. 
David  LepoTsky  to  do  In  the  matter?  A.  If 
that  aEsumea  I  went,  I  wouldn't  want  to  an- 
swer; bnt  I  will  say  this:  After  I  made  the 
investigation,  I  did  advise  Mr.  Lepovsky  to 
make  that  -complaint  I  think  Mr.  Dawson 
came  Into  my  office  and  did  the  writing  in 
the  complaint  and  warrant  and  I  dictated  it 
I  had  charge  of  the  case  from  the  making  of 
that  complaint  to  the  termination  of  the  case. 
The  various  steps  were  taken  under  the  di- 
rection of  the  sheriff  and  myself.  I  always 
consulted  with  him  In  all  those  matters,  and 
ire  acted  together.  My  impression  Is  that 
the  adjournments  before  the  Justice  were 
made  by  agreement,  and  arranged  at  such 
Umes  as  would  be  satisfactory  to  the  people's 
witnesses  and  the  defendant's  attorney  and 
myself  and  the  sheriff.  I  understood  Chis 
man  Oox  to  be  an  agent  or  an  employe  of  the 
company  to  which  that  receipt  purported  to 
have  been  given.  I  talked  with  Mr.  Cox  fully 
on  the  matter,  and  learned  all  he  claimed  to 
know  aboat  it  There  were  some  letters  from 
Mr.  Bnrbanks.  and  I  think  there  was  what 
porported  to  be  either  press  copies  or  type- 
written copies  of  letters  they  had  written  to 
him.  I  saw  quite  a  nnmber  of  letters.  I 
tiaven't  any  of  the  letters;  they  were  return- 
ed. Q.  Whether  or  not  David  Lepovsky  in- 
formed yon  before  the  complaint  was  made 
that  be  did  not  sign  the  receipt  that  was 
claimed  to  have  been  forged?  A.  He  did  tell 
me  that  he  didn't  sign  it  Q.  And  the  re- 
ceipt be  had  at  that  time  In  your  presence? 
A.  I  am  not  going  to  say  that— whether  it 
was  from  him  or  Cox;  but  I  bad  It  before  the 
warrant  was  made.  I  am  positive  that  Mr. 
LepovAy  saw  that  receipt  in  my  hands, 
whether  be  brought  It,  t/t  Cox  brought  it,  be- 
fore the  warrant  was  made;  and  denied  the 
signature.  In  fact  ^  was  somewhat  familiar 
with  Mr.  Lepovsky's  handwriting.  He  had 
written  to  me  in  regards  to  some  matters  as 
I  remember  it  and  I  had  seen  some  of  his 
handwriting  and  I  had  seen  some  of  Mr.  Bur- 
hanki*  handwriting,  and  It  was  not  Mr.  Le- 


povsky's,  I  didn't  think.  Q.  Whether  or  not 
at  that  time  he  told  you  that  he  had  not  au- 
thorized Burbanks  to  sign  the  name  Alex 
Lepovsky  &  Co.?  A.  He  told  me  that  be  did 
uot  authorize  it  Q.  Whether  the  young  man 
told  you  the  same  thing?  A.  He  did."  Wit- 
ness stated  under  objection  of  plaintiff  that 
"Cox  related  to  me  a  conversation  he  had 
with  Burbanks  at  Mlnden."  "Mr.  liCpovsky 
told  me  all  about  moving  his  goods  from  Bad 
Axe  to  Mlnden,  and  how  he  came  to  require 
this  insurance.  I  knew  all  about  It  anyhow." 
This  is  the  substance  of  bis  direct  examina- 
tion. On  cross-examination  be  testified:  "Mr. 
David  Lepovsky  was  the  man  that  furnished 
me  all  the  Information  as  to  what  occurred 
between  him  and  Mr.  Bnrbanks,  and  I  relied 
on  what  he  told  me.  Q.  Did  you  base  your 
action  on  what  he  stated  to  you  as  to  what 
occurred  between  him  and  Burbanks?  A.  I 
didn't  divide  the  case.  I  took  together  what 
I  got  from  all.  Q.  I  a^  you  whether  you 
had  any  other  source  of  Information  as  to 
what  occurred  personally  as  to  conversations 
between  Lepovsky  and  Burbanks,  other  than 
Lepovsky?  A.  I  answered  you  twice.  I 
said,  only  so  far  as  they  were  corrolrarated 
by  other  circumstances  and  other  things.  Q. 
What  other  Information  did  you  have  tliat 
you  undertake  to  say  corroborated?  A.  Wbiit 
I  got  of  Mr.  Cox,  and  what  I  got  from  the 
younger  Lepovsky,  and  the  letters,  and  all 
the  information  together.  Q.  Did  Mr.  Cox 
claim  that  he  was  at  Mlnden  at  any  time, 
and  heard  any  conversation  between  Mr.  Le- 
povsky and  Mr.  Burbanks?  A.  I  can't  say 
that  be  did.  Mr.  Lepovsky  did  not  tell  mr 
that  he  had  requested  Mr.  Burbanks  to  cancel 
that  policy,  and  apply  the  proceeds  on  any 
other  Insurance;  nor  did  he  tell  me  that  he 
had  authorized  Mr.  Burbanks  to  take  any 
step  necessary  to  cancel  the  policy.  Q.  If 
he  had  told  you  that  he  had  authorized  Mr. 
Bnrbanks  to  cancel  that  policy,  and  take  the 
money  and  apply  It  on  other  Insurance  for 
him,  and  that  Mr.  Burbanks  bad  written  oth- 
er insurance  and  applied  on  other  and  differ- 
ent policies  for  him,  would  you  have  ordered 
the  prosecution?  A.  I  don't  think  so.  Q.  Did 
Mr.  Lepovsky  tell  you  that  he  had  got  angry 
because  Mr.  Burbanks  did  not  deliver  the  pol- 
icies to  him  when  he  asked  for  them?  A.  No; 
he  did  not  tell  me  anything  of  any  conversa- 
tion that  occurred  up  there  at  his  place.  As 
I  heard  since,  there  was  nothing  of  that  at 
all.  Q.  Did  Mr.  Lepovsky  tell  you  that  he 
had  authorized  Mr.  Burbanks  to  sign  that  re- 
ceipt? A.  No,  sir;  I  told  you  he  didn't.  Q. 
Had  he  told  you  that  he  had  authorized  Mr. 
Burbanks  to  sign  that  receipt  would  you 
have  ordered  the  prosecution?  A.  No,  sir; 
decidedly  not  No  matter  what  the  rest  of 
it  was,  he  wouldn't  have  got  any  complaint 
or  warrant  If  he  had  told  me  that  Q.  And 
if  he  had  told  you  be  had  authorized  bim  to 
take  any  steps  necessary  to  draw  that  money 
and  f;et  It  and  apply  It  on  other  insurance, 
would  you  have  ordered  It  th|en7^^A^  Mo;  1 
Digitized  by  VoOOy  It 
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■honid  coiBlder  tbat  be  told  Barbanks  to  do 
whatever  Burbanka  tbon^t  traa  neceaaa^  to 
do,  and  wtaatever  Bnrbanka  done  was  autbor- 
laed.  Q.  If  be  had  toAd  yon  tbat  he  waa  pnab- 
Ing  the  matter  for  peraonal  spite,  and  was 
only  doing  It  for  personal  malice,  would  you 
have  ordered  a  complaint?  A.  No.  If  I 
thought  It  was  personal  qplte,  I  wouldn't  per- 
mit a  prosecution  anyhow  for  personal  mat- 
ters. Q.  Ton  stated  that  you  thought  you 
went  up  there  and  consulted  the  boys?  A.  I 
know  I  talked  with  Lcpovsky's  two  boys,  but 
I  said  then,  and  I  say  now,  tbat  I  am  not 
sure  whether  It  waa  before  the  complaint 
waa  made  or  whether  It  was  after  the  arrest 
and  before  the  examlnatiOD.  I  would  not  be 
posltlTe  about  that.  Q.  If  you  had  known, 
or  If  Mr.  LepoTsky  bad  told  you,  tbat  when 
be  gave  the  policy  to  Mr.  Barbanks  to  be  can- 
celed, or  had  It  brought  to  Mr.  Bnrbanks,  he 
ordered  him  to  write  him  up  thirty-fire  hun- 
dred dollars  otber  Insurance,  and  to  apply  the 
money,  would  you  have  ordered  a  prosecu- 
tion? A.  Tbat  Is  the  question  you  asked  me 
before,  practically.  I  wouldn't  decide  on  that 
alone.  I  don't  think  I  would  bare  decked 
on  that  alone.  Q.  Did  he  so  tell  you?  A. 
No,  he  did  not  Q.  Tou  said  In  your  redirect, 
to  Mr.  Burgess,  tbat  he  told  you  about  mov- 
ing hlB  goods  from  Bad  Axe.  Did  be  tell  you 
also  about  his  ordering  thirty-five  hundred 
dollars  Insurance  of  Mr.  Burbanlca?  A.  My 
impression  Is  that  it  wasn't  Qioken  of  the 
first  time,  but  when  we  learned  that  would 
enter  In,  he  told  me  he  had  not  ordered  It. 
My  Impression  is  he  didn't  tell  me  at  first  be- 
cause we  didn't  know  what  the  defense 
would  be,  but  when  tbat  waa  put  up  for 
a  defense  he  told  me  be  hadn't  Mr.  Gates: 
We  object  to  that,  and  ask  tbat  It  be  stricken 
out  The  Court:  I  suppose  the  term  'put 
up'  Is  not  used  In  an  otCenslve  sense?  Wit- 
ness; Did  1  uBe  the  words  'put  up'?  I  will 
withdraw  that,  and  substitute  the  words  'de- 
fense pilt  forward.'  Q.  He  didn't  tell  you 
about  the  thlrty-flve  hundred  dollars  of  In- 
surance? A.  I  understand  I  first  learned  of 
that  from  the  defense.  Q.  He  denied  that  to 
you?  A.  That  was  always  denied  by  both  of 
them;  that  Is,  It  you  are  speaking  of  the  In- 
surance that  Mr.  Burbanks  claimed  he  put 
up  for  them  on  their  order.  Q.  I  will  re- 
I>eat  my  question.  I  ask  you  again,  If  In  any 
conversation  Mr,  Lepovsky,  either  David  or 
Alexander,  stated  to  you  that  they,  or  either 
of  them,  had  ordered  thirty-five  hundred  dol- 
lars of  Insurance  through  Mr.  Burbanks,  on 
their  goods,  after  coming  to  Minden  City? 
A.  If  that  is  the  thirty-five  hundred  dollars 
Insurance  mentioned  by  Burbanks  as  being 
ordered  by  them  to  pay  that  return  premium, 
then  that  was  never  mentioned  by  me  to 
them.  If  It  refers  to  the  Insurance  that  he 
had  upon  his  goods  there,  I  am  inclined  to 
think  that  at  some  time  In  that  transaction  I 
did  learn  that  there  was  some  insurance  or- 
dered upon  the  goods  there  at  Minden  City 
after  they  came  there,  of  Mr.  Burbanks  by 


Mr.  Lepovsky.  Just  tbe  amonnt  of  it 
not  remember."  This  waa  all  of  defen 
testimony.   Tbe  plaintiff  bad  already 
the  court  proceedings  both  before  tbe  J 
and  at  drcult 

If  tbe  evidence  addnced  by  tbe  plaii 
true.  It  la  manifest  tbat  he  was  not 
forgery,  and  that  tbe  defendants  liad  t 
8on  for  believing  that  be  waa.  Will 
testimony  offered  by  tbe  defendant  t\ 
show  conclusively  tbat  he  stated  all 
facts  to  tbe  prosecuting  attorney,  on 
examination  that  officer  admitted  that 
drcumstances  wldch  Ibe  defendanto 
have  known,  If  true,  were  not  stated  t 
and  that  he  would  not  have  advised  a 
cution  If  they  had  been.  Whether  thej 
true  or  not  was  a  question  of  fact  f< 
jury,  Inasmuch  as  idaintUTs  testimony 
ed  to  prove  tbem.  Again,  there  Is  pr 
tbls  record  which  entitled  tlie  plaintiff 
to  the  jury  on  the  qneatltHi  of  defer 
belief  in  plalntitrs  guilt  The  following 
are  In  point  on  these  qnestlMis:  Haj 
Woodford,  98  Mich.  149,  57  N.  W.  96, 
holds  that  advice  by  counsel  does  not  i 
one  who  acte  in  bad  faith.  Bee  atitfa 
cited  therein;  also  Bennett  v.  Edd: 
Mlcb.  309, 79  N.  W.  481;  Rankin  v.  Crai 
Mich.  9,  61  N.  W.  1007. 

The  fact  that  plaintiff  was  required 
pear  at  circuit  court,  where  a  Jniy  'ai 
acquit  bim.  Is  not  conclusive  on  thm  e 
of  probable  cause.  See  Fine  Navan 
Mich.  84.  82  N.  W.  142;  Pawlowskl 
llfi  Mich.  275,  73  N.  W.  238. 

Counsel  contend  that  the  dlsagreem 
the  jury  and  subsequent  nolle  pros,  do  : 
tabllsh  prima  facie  want  of  probable 
That  might  be  conceded,  and,  furtbei 
prima  facie  It  showed  probable  causi 
tbe  case  should  have  gone  to  the  jurj 
tbe  question,  because  plaintiff's  testlmi 
believed,  was  aufllclent  to  overcome 
prima  facie  case,  and  establish  the  w 
probable  cause. 

The  judgment  la  reversed,  and  a  nei 
ordered.  The  other  Justices  concurred 


CLAY  V.  LAYTON  et  al. 
{Supreme  Court  of  Michigan.  Sept  15, 

GIFTS-DBUVBRT-TRUSTO-CRBATION- 
— WILLS— PAROL  BVIDENCE— ADHimS' 
TORS— CLAIMS— CONSIDERATION. 

1.  Where  decedent  in  his  lifetime  « 
checks,  deeds,  and  aBsiguments  to  certa 
Bons  whom  he  desired  to  make  beueficia 
his  estate  after  his  death,  and  depo^l 
same  in  separate  eDvelopes  En  a  tin  bo] 
directions  that  they  h^  given  to  sach  be 
riea  after  his  death,  and  he  died  with  i 
pers  still  in  his  posseExloQ,  the  transfen 
not  be  enforced  as  gifts  for  want  of  i 
ery. 

2.  Decedent,  prior  to  his  death,  made  i 
eral  [)a(-l;ngcs  containing  deeds,  assigi 
checks,  etc..  to  be  delivered  to  v&rions  be 
ries  at  hiH  death,  the  names  of  each  beini 
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written  npoD  or  inclosed  in  each  package.  In 
the  first  package  he  directed  that,  in  addition 
to  the  inclosed,  he  had  made  checks  for  cer- 
tain  amouuts,  to  be  delivered  to  the  payee  ly 
whomaoeTer  the  papers  were  delivered  on  hia 
death."  In  the  fourth  package  he  directed  the 
checks  inclosed  to  be  delivered  to  the  bene- 
ficiary In  case  of  his  death,  and  in  another  he 
directed  the  contents  of  the  envelope  to  be 
directed  to  the  bene^arj  "In  Ueu  of  any- 
thing in  my  will."  In  two  instances  payments 
haTin;  been  made  on  mortgages  asBigoed,  de- 
cedent executed  checks  for  toe  amount  of  such 
payment  to  the  beneficiary,  and  inclosed  the 
same  in  the  package  containing  the  mortgage  to 
be  given  to  the  beneficiary  at  bis  death.  Held, 
that  sQch  facts  did  not  show  an  intention  by 
decedent  to  direst  faimaelt  at  the  equitable  title 
to  the  property  during  his  life,  and  hence  he 
did  not  bold  tbe  same  In  trust  tor  the  bene- 
ficiaries named. 

Where  deeds  and  assignments  were  ex- 
ecuted by  decedent  In  his  lifetime  to  persons 
to  whom  he  desired  the  property  to  pass,  and 
such  instruments,  which  were  unambiguous, 
were  held  by  decedent  during  his  lifetime,  end 
were  directed  to  be  delivered  after  his  death, 
parol  evidence  waa  not  admteaible  to  show  that 
decedent  Intoided  anch  Instmments  to  operate 
as  a  will. 

4.  Where  decedent,  In  a  letter  directed  to  the 
person  to  whom  he  committed  his  affairs  after 
nia  death,  stated  that  whatever  he  left  to  bis 
boDsekeeper  was  his  voluntary  act;  that  she 
had  been  faithful  and  honest,  and  that  be  bad 
been  more  dependent  on  her  than  any  other 
person  on  earth;  and  Just  prior  to  his  death  he 
delivered  to  her  certain  securities  and  a  check 
for  $500— the  check  was  based  on  a  sufficient 
consideration,  and  was  collectible  against  his 
estate. 

Appeal  from  Circuit  Court,  Lenawee  Coun- 
ty, In  Chancery;  Ony  M.  Chester,  Judge. 

Action  by  Frank  W.  Clay,  as  administrator 
of  the  estate  of  Abel  Whitney,  deceased, 
against  Sarah  Layton  and  others.  From  a 
judgment  In  favor  of  certain  defendants,  Sa- 
rah  Kline  Frary  appeals.  Keversed. 

Abel  Whitney,  a  wealthy  widower,  died  at 
Adrian  October  18,  1889,  leaving  no  descend- 
anto*  Hla  belra  consisted  of  Sarab  Layton, 
a  ^ter,  of  Wapakoneta,  Obio,  and  numerous 
nephews  and  nieces  residing  In  Michigan  and 
elsewhere.  Soon  after  Abel  Whitney's  death, 
the  complainant  was  appointed  admlnlatra* 
tor  of  his -estate,  upon  the  petition  of  Joseph- 
ine Harris,  a  niece  of  the  deceased,  and  he 
qualified  in  due  form.  The  bill  alleges  that 
Abel  Whitney  said  to  tbe  complainant  on 
several  occasions  that  he  bad  made  distribu- 
tion of  bis  property  as  be  wanted  It  distrib- 
uted, and  tiiat  be  wanted  It  turned  over  to 
tbe  sereral  parties  entitled  thereto,  by  the 
complainant;  and  that  Ura.  Freltag,  bis 
bonaekeeper,  bad  been  instructed  to  hand 
complainant  tbe  keys  to  a  certain  cupboard, 
standing  In  Us  library,  when  be  should  die, 
and  that  be  wished  complainant  to  open  it 
where  he  would  find  a  tin  box  locked  with  a 
padlock,  tbe  key  to  which  was  in  the  pocket 
of  tbe  rest  he  then  wore.  It  alleges  further 
that  titter  tbe  death  of  Abel  Whitney  all 
transpired  as  be  bad  stated.  Upon  opening 
the  box  complainant  found  sundry  lai^e  en- 
▼elopes,  which,  for  convenience,  be  marked 
from  numbers  1  to  17,  inclusive.  Be  also 
found  tbree  other  ettvelopes,  directed  to  him- 


self, which  he  has  marked  "A,"  "B,"  and  "C." 

Memoranda  upon  and  contents  of  envelope 
No.  1  were  as  follows:  Indorsed;  "Deed  of 
the  Masonic  Temple  property  to  various  per- 
sons In  lieu  of  anything  In  my  will.  A. 
Whitney."  "Two-sevenths,  Sarah  Whitney 
Layton."  "One-seventh,  Fanny  Berdan." 
"One-seventh,  Dwlgbt  A.  Whitney."  "Two- 
serenths,  children  of  Mrs.  Stevens."  "One- 
seventh,  Mrs.  Ida  Kline  Frary."  Inside: 
Warranty  deed,  dated  March  9,  1897,  from 
Abel  Whitney  to  Sarah  A.  Kline  Frary,  one- 
seventb,  Helen  Stevens  Rhodes  one-seventh, 
and  Edgar  Stevens  one-seventh,  Fanny  W. 
Berdun  one-seventh,  and  Dwight  Whitney 
one-seventh,  and  Sarah  W.  Layton  two-sev- 
enths of  the  undivided  one-fourtb  part  of  the 
Masonic  Temple  In  Adrian.  Also  tbe  follow- 
ing memoranda:  "In  addition  to  tbe  enclos- 
ed. I  want  each  one  named  in  it  to  have  the 
following  sums  In  money,  and  I  have  made 
Checks  for  tbe  amounts  to  be  delivered  to 
them  at  my  death:  Sarah  A.  Kline  Frary, 
$200.  Helen  Stevens  Bhodes.  widow,  $200. 
Edgar  Stevens,  brother  of  Helen,  both  of 
Delphos,  Ohio,  or  near  there,  $200.  Fanny 
Whitney  Berdan,  of  Detroit,  $200.  Dwight 
Whitney,  her  brother,  of  Detroit,  ?200.  Sa- 
rab Whitney  Layton,  of  Wapakaneta,  Ohio, 
9400."  Underneath  said  memoranda  is  writ- 
ten In  the  handwriting  of  said  Whitney: 
"Mr.  Clay,  or  whosoever  has  these  papers,  de- 
liver them  to  the  parties  on  my  death,  checks 
and  also  deed.  Abel  Whitney."  Wrapped  In 
tbe  memoranda  were  checks  upon  his  banker, 
drawn  by  Abel  Whitney  to  the  respective 
pei-Bons  named,  for  the 'several  sums  Indicat- 
ed. 

No.  2.  A  similar  Indorsement  as  to  Amelia 
H.  Miller.   Contents,  a  deed  and  a  check. 

No.  3.  Appropriately  Indorsed,  contained  a 
deed  to  Frank  W.  Clay  (complainant)  and 
Rial  Clay  of  real  estate^  In  trust  for  certain 
minors  named  therein. 

No.  4.  Indorsement:  "This  Is  to  be  handed 
to  tbe  officers  of  the  Oakwood  Cemetery  As- 
sociation In  case  of  my  death."  On  tbe  In- 
side of  said  envelope  was  the  following  mem- 
oranda: "Tbe  enclosed  check  for  f2'.)f)  Is  a 
bequest  to  the  Oakwood  Cemetery  Associa- 
tion for  the  care  of  my  lots  in  said  cemetei*y, 
numbers  13,  14,  and  IS,  block  2,  I  think. 
[Signed]  April  9th,  1897.  Abel  Whitney." 
On  the  inside  of  said  envdope  were  found 
two  checks  on  Waldby  &  Clay's  State  Bank- 
one  dated  April  9,  1897  {the  same  date  as 
the  memoranda),  payable  to  tbe  Oakwood 
Cemetery  Association,  or  order,  for  the  sum 
of  two  hundred  dollars,  signed  by  Abel  Whit- 
ney; and  the  other  check  dated  Octobtf  7, 
1899,  drawn  upon  Waldby  &  Clay's  State 
Bank,  for  tbe  sum  of  five  hundred  dollars, 
payable  to  order  of  the  treasurer  of  Oakwood 
Cemetery  Association,  signed  by  Abti  Whit- 
ney. Upon  tbe  margin  of  said  check  is  writ 
ten  in  the  handwriting  of  said  Whitney: 
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No.  S  contained  a  moitgage  and  an  assign- 
ment tbweof  from  Abel  WMtney  to  tvo 
nieces,  llTlng  In  Kansas. 

No.  6  was  similar  to  No.  S,  to  Bmlly  J.  Van 
Bnsklrk,  of  New  Serwj,  a  niece,  as  to  con- 
tents. The  enrelope  was  Indorsed:  "Emily 
Jane  Van  Busklrk,  Passaic  New  Jersey,  to 
be  sent  to  her  in  Ueu  of  anything  In  my  will. 
A.  Whitney." 

Na  7  was  Indorsed:  "Assignments  to 
Charles  Whitney  of  Borne  township,  Lena- 
wee county,  to  be  delivered  to  him  at  the 
time  of  my  death.  [Signed]  Abel  Whitney.** 
Contents,  three  envdopes,  duly  assigned. 

No.  8.  Indorsed:  "Josephine  Whitney  Uar- 
rls  and  Angasta  Whitney  Teacbont"  Oon- 
tentB,  two  bonds  executed  by  the  dty  of 
Coldwater,  M^^^^g^",  Nos.  40  and  41,  for  five 
hundred  dollars,  each  Inclosed  la  a  wrapper, 
upon  which  ia  written  in  the  handwriting  of 
said  Abd  Whitney  the  following  memoran- 
dum: "Ithaca  school  bond.  No.  29,  to  Mrs. 
Friday,  fSOO  with  her  papers.  Schwick  mort- 
gage, etc.  A.  Whitney."  Also  the  following 
memorandum:  "A  cwrespondlng  bond  to 
above  No.  29.  No.  28,  for  fSOO  I  give  to  Fan- 
ny Lee  Berdan,  daughter  of  my  late  brother 
William  A.  Whitney,  under  the  same  InstruC' 
tlons  to  any  one  handling  my  matters  and 
have  placed  the  said  bond  under  an  envelope 
covering  the  F.  I,  Kufalman  mortgage.  Thla 
bond  is  under  envelope  with  F.  J.  Kublman 
mortgage  assignment  Coldwater  school  bond 
No.  40,  I  give  and  bequeath  to  Auguste  W. 
Teachout,  and  a  like  bond,  No.  41,  I  give  and 
bequeath  to  Josephine  W.  Harris,  both  cnil- 
dren  of  my  late  brother  Bussell  Whitney,  to 
be  delivered  to  them  Immediately  after  my 
death,  now  in  envelope  with  deed  of  part  of 
my  residence  property.  Dated  January  27, 
1S89.   Adrian  Michigan.   A.  Whitney." 

No.0.  Indorsed:  ''Assignment  of  Weaver 
mortgage  to  Gharlea  Herbert  Whitney  and 
broths,  four  sisters,  six  persons  In  all."  Con- 
tents, a  mortgage  for  93.000,  duly  assigned  to 
persons  named  on  March  23, 1897. 

No.  10.  Indorsed  to  persons  named.  Con- 
tents, assignment  of  mortgage  March  23, 
1897. 

No.  11.  Indorsement  as  above.  Contents, 
assignment  of  mortgage,  same  date. 

No.  12.  "Wyman  Stanton  mortgage  to  be 
sent  to  Sarah  B.  Famham,  daughter  f>f  Al- 
fred W.  Budlong.  now  deceased.  Her  resi- 
dence is  Passaic,  New  Jers^;  also  check  en- 
closed. [Signed]  A.  Whitney."  Contents, 
assignment  of  mortgage;  also  a  check  to  per- 
son named,  9500. 

No.  13.  Indorsed:  "Chas.  Wllbee  Esq., 
Adrian  Mich."  Contents,  assignment  of 
mortgage,  same  date. 

No.  14.  Indorsement  similar  to  others.  Con- 
tents, assignment  of  mortgage,  same  date. 

No.  15.  iDdorsement:  "Louis  Krigger  and 
wife,  mortgage  assignment  to  Mary  (Waller) 
Bobn,  9100."  Also  the  following  memoran- 
dum: "Mary  Waller  Bobn,  Adrian,  Michi- 
gan: At  my  death  whosoever  has  charge  of 


my  matters,  hand  this  to  Bfary  Bohn.  [Sign- 
ed} A.  Whitney."  Contente:  On  the  inside 
of  said  envelope  was  an  assignment,  which 
had  been  executed  by  said  Abd  Wbitney, 
with  an  express  consideration  of  9100,  to  Ma- 
ry Waller  Bohn,  of  the  same  place,  of  a  mort- 
gage made  by  Lonis  Krigger  and  wife  te 
Almlra  Budlong,  purporting  to  have  been  ex- 
ecuted on  the  13th  day  of  February,  1897,  In 
the  presence  of  Rial  Clay  and  O.  N.  J<me8. 
and  on  the  some  day  duly  acknowledged  be- 
fore Rial  Clay,  notary  public.  The  signature 
that  had  been  written  to  said  assignment  had 
been  aubsequently  cut  out,  as  appears  by 
said  written  assignment  There  waa  also 
found  within  said  ravelope  the  following 
memorandum:  "This  fiiortgage  was  osaign- 
ed  to  Mary  Waller  Bohn  bat  soon  after  Mr. 
Krigger  paid  It.  I  therefore  make  my  check 
payable  to  her,  so  in  case  of  my  death  she 
can  get  the  money  that  was  paid  on  the  mort- 
gage as  principal,  vis:  9100l  [Signed]  A. 
Whitney."  Within  said  envelope  waa  also 
found  a  check,  dated  April  6, 1897,  on  Wald- 
by  &  Clay's  Bank,  made  by  aald  Abel  Whit- 
ney, payable  to  Mary  Waller  Bohn,  or  order, 
for  the  sum  of  one  hundred  dollara. 

No.  16.  Indorsement:  "For  Fanny  Whit- 
ney Berdan  ot  Detroit"  Contents,  two  mu- 
nicipal bonds.  School  District  No.  I,  town- 
ships of  Ithaca,  Star,  Arcada,  Newark,  and 
Emerson,  one  for  9500  and  the  otiiw  for 
9^;  also  the  following  memorandnm:  "I 
give  and  bequeath  unto  Fanny  Lee  Berdan, 
daughter  of  my  late  brother  William  A. 
Whitney,  Ithaca  county  wdiool  bond  No.  28 
for  9500,  which  bond  la  herewlUi  enclosed, 
due  In  1902,  together  with  coupons  for  the 
same,  to  be  banded  to  her  at  my  death  with- 
out further  ceremony,  whosoever  bas 
charge  of  my  estate.  January  27th.  1899. 
A.  Whitney."  Also  the  further  memoran- 
dum: "I  here  add  bond  Na  80,  herewith 
enclosed,  9400,  to  be  delivered  to  ho*  in  like 
manner  as  the  9500  bond  above  described. 
[Signed]  A.  Whitney." 

No.  17.  Indorsement:  "Note  of  S.  N.  Dada 
to  be  sent  or  given  to  him  at  my  death.  A. 
Whitney."  Contents,  another  envelope,  with 
the  following  memoranda  upon  it  in  the 
handwriting  of  said  Whitney:  "Notes  due 
me.  In  case  of  my  death  these  notes  en- 
closed are  to  be  given  to  the  parties  who 
made  them.  Dated  April  15th,  1898.  [Sign- 
ed] A.  Wliltney."  "Insurance  on  house  In 
Home  of  New  York  expires  In  1901."  Also 
notes  and  policy  referred  to. 

Envelope  A.  On  the  back  of  envelope  A. 
hereinbefore  referred  to,  Is  the  following 
memorandum  In  the  handwriting  of  said 
Whitney:  "How  to  dispose  of  any  surplos 
of  my  estate  after  former  amounts  have 
been  distributed  as  requested,  A.  Whitney." 
On  the  back  of  said  envelope  is  a  further 
memorandum  as  follows:  "drciunstances  had 
so  changed  since  I  made  a  will  that  It  was  not 
satisfactory  to  me  and  I  have  token  this  course 
to  dispose  of  m^i^itiii^iQideUQl^l&cording 
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with  the  present  condition  of  mattera.  [Sign- 
ed] Abel  Wbttney."  On  the  Inside  of  said  eu- 
Telope  was  the  fotlowlng:  "Adrian  November 
1, 1807.  To  whomBoerer  has  charge  of  my  es- 
tate In  settling  the  aame  after  dlstributins 
the  assignments,  deeds,  checlcs,  etc.,  drawn 
by  me,  whatever  there  may  be  left,  If  any- 
thing, I  direct  and  authorize  them  to  divide 
It  equally  between  Josephine  Harris,  Au- 
gusta Teachout,  daughters  of  my  late  broth- 
er, Russell  Whitney,  and  Mrs.  Mary  Friday, 
now  in  my  employ.  [Signed]  A;  Whitney." 
Also  a  further  memorandum  as  follows: 
"Adrian  November  1,  1897.  I  want  one  Ith- 
aca, Gratiot  county  school  bond  of  S500  be- 
longing to  me.  In  case  of  my  death,  handed 
to  Augusta  Whitney  Teachout,  one  of  the 
names  mentioned  In  the  assignment  here- 
with, without  further  ceremony.  A.  Whit- 
ney." Xo  such  bond  was  found,  except  such 
as  had  been  specifically  assigned  by  other 
writing. 

Envelope  B.  On  the  back  of  said  envelope 
B  is  the  following  memorandum  in  the  hand- 
writing of  said  Whitney;  *'To  Frank  W. 
Clay,  or  Rial  in  case  F.  W.  O.  cannot  at- 
tend to  it  or  should  die."  On  the  Inside  of 
said  envelope  was  found  the  following  mem- 
orandum in  the  handwriting  of  said  Whit- 
ney on  the  back  of  one  of  the  pieces  of  pa- 
per: "To  Frank  W.  Gay  or  Rial  Clay,  to  be 
handed  to  one  in  case  of  my  death.  A. 
Wliitney."  On  the  reverse  side  of  said  piece 
of  paper  is  the  following:  "Adrian,  Octo- 
ber 17th,  1896.  To  F.  W.  COay,  and  In  case 
he  cannot  attend  to  the  business,  I  want 
Rial  to  do  so.  In  case  of  my  death  I  want 
yon  to  step  right  Into  my  matters  and  take 
ctiarge  of  everything  and  not  allow  my  rel- 
atives or  any  one  else  to  Interfere  or  meddle 
with  anything.  Keep  Mrs.  Friday  In  the 
house  to  look  after  matters  until  everything 
is  settled,  and  what  I  have  given  her  is  of 
my  own  accord;  she  has  never  asked  me  for 
a  penny  above  her  wages,  but  she  bas  done 
for  me  more  than  any  relative  and  is  enti- 
tled to  alt  she  gets  and  all  I  have  provided 
for  her.  See  that  each  one  gets  what  I  have 
Intended  for  them,  and  pay  no  attention  to 
anyone  else,  for  they  have  no  business  with 
my  matters  and  no  right  to  anything  from 
my  estate  beyond  wbat  I  see  fit  to  give 
them,  and  up  to  my  death,  unless  for  some 
exp^ises  during'  my  last  Illness,  I  do  not  owe 
any  person  one  dollar.  I  have  paid  as  I  went 
along.  Abel  Whitney."  On  the  Inside  of 
said  envelope  was  another  paper,  upon  the 
hack  of  which  was  written  In  the  handwrit- 
ing of  said  Whitney  the  following  Instruc- 
tion: "To  Frank  W.  Clay,  or  in  case  of  his 
death,  to  his  son  Ulal  Olay,  in  relation  to 
settling  my  matters  In  case  of  my  death." 
On  the  other  side  of  said  piece  of  paper  Is 
the  foUowlDg,  In  the  handwriting  of  said 
Whitney:  "Adrian,  Michigan,  November 
29th,  189S.  Dear  Sir:  I  have  Instructed 
Mrs.  Friday,  In  case  of  my  death  to  take 
the  keys  to  my  boxes  and  not  allow  anyone 


else  to  have  them  nntU  she  and  yourself 
or  Rial  look  over  the  papers  and  dlstributp 
them  to  those  who  have  assignments  made 
to  them,  and  aa  far  as  It  is  [>08dble  have 
them  recorded  and  pay  for  the  same,  and 
write  or  send  the  paper  to  them,  telling 
them  the  nature  of  the  transfer  to  them,  and 
any  surplus  divide  It  as  I  have  Instructed 
you  to  do  in  another  paper.  I  leave  the  mat- 
ters In  this  form  to  avoid  going  into  pro- 
bate, and  this  course  is  In  all  respects  my 
will  and  wish.  Of  course,  you  will  pay 
fimeral  expenses  first,  or  at  least  save  enough 
to  do  80,  and  for  your  time  and  trouble.  I 
do  not  owe  any  debts  unless  there  may  be 
some  during  my  last  days  that  I  have  not 
been  able  to  settle  and  you  are  authorized 
to  carry  out  these  provisions  the  same  as 
though  I  bad  done  It  myself  or  was  alive  to 

j  do  it,  and  I  hereby  authorize  you  as  my  at- 
torney to  execute  my  will  in  these  matters. 
Yours  truly.  Abel  Whitney.  To  Frank  W. 
Oiay,  or  In  case  of  his  death,  Rial  Clay." 
There  was  also  found  in  said  envelope  an- 

I  other  letter  of  instructions  In  the  handwrit- 
ing of  said  Whitney,  as  fcrtlows:  "Adrian, 

I  August  26th,  1899.  To  Frank  W.  aay,  Rial 
Clay  or  whosoever  has  charge  of  my  estate: 
Not  knowing  how  soon  I  may  be  called  to 
leave  this  earth  I  make  this  memoranda  to 
show  that  whatever  I  leave  Mrs.  Friday  Is 
my  own  voluntary  act  I  am  more  de- 
pendent on  her  than  any  other  person  on 
earth,  as  she  Is  not  only  faithful,  but  hon- 
ost,  and  X  can  trust  ha  In  any  and  all  things. 
I  intend  to  leave  her  with  means  sufficient 
to  maintain  heraelf  without  resorting  to 
work  out  for  her  living,  and  In  case  anyone 
who  may  perhaps,  according  to  our  laws, 
claim  as  heir  or  heirs,  but  have  no  claim  on 
me  or  my  property,  attempt  to  reverse  this 
my  wish,  I  want  you  to  see  that  such  person 
or  persons  do  not  get  anything  out  of  my 
property.  I  claim  the  rigbt  to  leave  It  as 
I  tliink  proper.  She  bas  never  asked  me  for 
anything,  and  what  I  give  her  Is  of  my  own 
will  and  If  any  one,  as  It  happens  in  many 
cases,  attempts  to  sluj*  or  traduce  her,  see 
to  it  that  they  do  not  get  anything,  but  in- 
stead, give  what  might  otherwise  go  to 
them,  to  her  (Mrs.  Friday),  and  that  shall  be 
your  voucher  for  your  act.  I  have  been  dis- 
gusted with  the  way  and  manner  heirs 
treat  old  and  faithful  women  who  devote 
their  time  and  energies  to  the  care  of  old 
and  helpless  men,  for  the  sake  of  getting 
what  does  not  belong  to  them,  and  I  want 
whosoever  has  chaige  of  my  matters  to  see 
to  it  that  that  Is  not  permitted  in  this  case, 
and  If  necessary,  spend  all  the  rest  of  my 
estate  In  seeing  this  is  not  allowed.  I  am 
not  either  indebted  to  or  under  obligations  to 
any  relative  living  and  if  any  of  them  get 
anything  they  may  be  thankful  for  It,  and 
If  they  do  not,  they  are  not  out  of  pocket  on 
my  account.   Yours  truly,  Abel  Whitney." 

Envelope  G.  On  the  baek  jOf .-.eatejope 
marked  "(J*  is  the^iEi»l6«!%b^^i[^Maiim 
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In  the  hand  writing  of  aald  Whitney:  "To 
Frank  W.  Olay,  Rial  COay,  to  be  referred.  In 
caae  of  my-  death,  to  whosoerer  baa  charge 
of  my  Mt8t&  A.  Whitney."  On  the  Inside 
of  aald  euT^pe  was  found  the  followli^  let- 
ter of  Inatructlona  In  the  handwriting  of  aald 
Whitney:  '*Adrlan  October  17th.  1896.  In 
caae  of  my  death  I  want  Mrs.  Friday  to  have 
such  articles  of  crockery  In  the  buttery  as 
she  may  wish.  Including  pans,  knives  and 
forks,  and  In  fact  OT^ytblng  In  the  buttery, 
only  I  would  like  for  Mrs.  Friday  to  divide 
about  half  between  Mrs.  Harris,  Augusta 
Teachout  and  Amelia  MlUer.  The  large  up- 
holstered rocking  chair  to  Mrs.  Harris,  If 
she  is  alive,  all  the  rest  of  the  chalra  to  Mrs. 
Frary  of  that  kind  of  furniture,  that  Is,  the 
maroon  or  red  silk  plUBh;  Mrs.  Friday  to 
have  the  carpet  in  the  kitchen  and  In  the 
dining  room;  Mrs.  Harris  the  carpet  in  the 
parior,  and  Augusta  Teachout  those  in  my 
bedroom  and  library;  my  books,  mainly,  to 
go  to  Gbarles  H.  Whitney,  of  Baker  City. 
Oregon.  I  have  aUeady  spoken  of  them  In 
another  paper  to  be  referred  to.  Some  of 
my  books  of  poems  might  be  distributed 
among  different  nephews  and  nieces,  and  I 
wonid  wish  to  leave  it  so  that  whosoever  has 
charge  of  my  matters  can  use  their  discre- 
tion In  making  such  distribution,  according 
to  taste  and  poslthm  of  the  Individuals  to 
receive  tiiem.  The  picture,  r^preaentlng 
family  group,  including  William  A.  Whitney, 
to  go  to  Dwlght  A.  Whitney;  Lincoln  and 
hla  cabinet  to  go  to  Mrs.  Frsry,  of  at  prea- 
ent  Tpttllanti,  but  her  home  is  In  St  Joseph 
connty,  Michigan.  The  bathing  picture  In 
the  library  to  Dwlght  A.  Whitney,  and  the 
one  next  to  it,  'Crossing  the  Street,'  to  Mrs. 
Friday.  The  cook  stove  to  Mrs.  Friday,  and 
one  coal  stove  to  Mary  Waller  Bohn,  <me  to 
Ctanton  and  one  to  Mrs.  Harris;  my  tables, 
stonda,  bookcases,  looking  glaases  and  any 
other  articles  not  hereinafter  mentioned,  to 
be  given  to  such  relatives  as  Mr.  Clay  or  the 
manager  may  think  best  There  are  a  greet 
many  ttdngs  difficult  to  specify,  but  divide 
them  as  just  as  possible  and  according  to 
the  wishes  of  heirs.  Photographs  and  such 
like,  distribute  as  individoala  wish  them; 
Effle  Dean's  picture  to  Fanny  Berdan;  the 
clock  in  fhe  library  to  Mrs.  Friday;  and  that 
In  the  kitchen  to  Augusta  Teachout  The 
bureau  In  what  is  called  Augusta's  room  to 
go  to  Sampson  Whitney;  Almira's  room  to 
Mrs.  Friday;  the  one  in  my  bedroom  to  Mrs. 
Frary;  the  one  In  the  library  to  Mary  Bohn, 
if  she  wanto  it  If  not  to  Mrs.  Friday;  arti- 
cles in  cellar  like  canned  fruit,  stone  ware, 
eto.,  dder  and  vinegar,  leave  it  largdy  to 
Mrs.  Friday  to  divide  as  she  thinks  best 
with  my  relatives  and  herself.  <Ave  the 
toola  in  the  bam  to  Mrs.  Harris.  Anything 
not  distinctly  named  so  yon  will  know  what 
to  do  with  it,  leave  It  in  the  house  to  go  to 
those  who  have  a  deed  of  tiiat  in  proportion 
to  their  share  in  the  house.  Yours  tmly. 
Abel  Whita^.  To  F.  W.  Clay.  Rlsl  Clay  or 


whosoever  has  cba^e  of  my  estate  as  re- 
quested." On  the  same  piece  of  paper,  and 
below  the  above,  in  the  handwriting  of  said 
Whitney,  Is  the  further  memorandum  as  fol- 
lows: *'The  white  china  in  closet  from  dining 
room  give  to  Mrs.  Frary,  and  the  blue  ware 
set  to  Fanny  Berdan;  give  one  mattress  to 
Mrs.  Friday,  one  to  Helen  Bohn,  lier  niece's 
daughter,  one  to  Mrs.  Harris  and  one  to  Au- 
gusta Teachout  end  allow  Mrs.  Friday  to 
distribute  the  bedding  among  heirs  as  she 
thinks  best'  or  leave  them  In  the  bouse  tra 
those  who  have  the  deeds.  A.  Whitney." 
"The  silverware  to  the  clilldren  of  Mary 
Helen  Bohn,  thdr  mother  to  divide  the 
same  between  them.  A.  Whitney."  Also  a 
further  memorandum,  as  follows,  to  the 
hendwrittog  of  Mr.  Whitney:  "My  picture 
in  the  parlor  to  be  given  to  Mrs.  Friday, 
and  also  that  of  Mrs.  Whitney,  and  also  that 
of  Almira  M.  Budlong,  if  she  would  like  them, 
tostead  of  going  to  relatives.  I  think  she 
would  prize  tbera  more  than  their  relatives 
would.  The  small  family  group  picture  in 
the  parlor  to  be  given  to  Mrs.  Dr.  N.  H. 
Kimball.  It  could  be  enlai^d  If  she  wish- 
ed to  do  so.  This  has  been  done  by  m&  A. 
Whitney."  "The  bedstead,  when  the  mat- 
tress Is  divided,  to  go  with  the  mattress.  A. 
Whltoey." 

The  bill  also  alleges  that  a  short  time  he- 
fore  his  death  the  deceased  banded  to  bis 
honsekeeper,  Mary  Fr^tag,  his  bank  check 
for  9600,  a  school  b<md  for  fsOO  lasued  by 
Ithaca  school  district  another  schot^  bond 
for  (500,  a  mor^iage  and  assignment  fm 
$1,700,  and  another  for  fSOO.  The  bank  has 
refused  to  pay  the  check. 

The  estate  has  been  inventoried  at  984,- 
620.12,  and  includes  cash  In  bank  95,008.67. 
Mo  debto  were  left  by  deceased,  tbe  funeral 
expenses  have  baen  paid,  and  the  property 
is  ready  for  distribution,  when  tbe  eg^ienses 
of  admlnistratton  shall  have  been  paid.  Most 
posons  Interested  consent  to  the  distribution 
to  accordance  vrith  the  directions  hereinbe- 
fore mentioned,  but  one  or  more  of  tite  heirs 
oppoee.  The  bill  Is  filed  for  directions  to  the 
premtees,  and  prays  a  decree  flztng  the 
rights  of  the  parties. 

Several  minor  defraidanto  answered  by 
guardian  ad  litem,  and  several  of  tbe  adult 
heirs  by  aolldtor.  Mary  Freitag  and  others, 
not  relatives  of  deceased,  'also  answered. 
Most  of  the  answers  admit  the  allegations  of 
the  bin,  and  some  ask  that  the  directions  of 
the  deceased  be  given  effect  A  hearing  was 
had,  and  the  court  made  a  decree:  "That 
Abel  Whltoey,  In  his  UfMhne,  dM  divide 
the  greater  part  of  his  property,  and  set  It 
apart  to  the  various  parties  moitloned  to 
said  bill  and  hereinafter  named,  and  did 
make  and  constitute  himself  a  trustee  for  tbe 
■aid  parties  for  the  purpose  of  reswvtog  unto 
himself  the  use  thereof  during  his  lifetime, 
and  did  all  that  was  to  hts  power  to  do  to 
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me  for  hiB  support  dnrlng  his  Ufetlme;  and 
tiiat  tbe  Tarlons  tetteiB  of  tautrncUoiu  left 
by  Um  and  directed  to  Frank  W.  Clay  were 
for  ttie  pnrpose  of  Informlog  tbe  said  Clay 
That  be  had  done  with  his  pn^rarty,  with 
Instmctlons  to  said  Frank  W.  Clay  to  make 
the  deUrery  after  Us  death.  •  •  •  That 
the  dlvtekm  of  tbe  notes,  mortsag^  bonds, 
flecks,  etc.,  were  made  by  the  said  Whitney, 
and  put  under  separate  covers  for  the  par- 
ties named  by  him,  meaning  and  Intending 
by  BO  doing  to  hold  and  tzeat  It  as  their  prop- 
wty;  and  that,  when  payments  were  made 
of  Interest  on  any  ot  said  notes,  mortgages, 
or  bonds,  that  was  treated  as  his  own,  and 
naed  for  his  sv^ort  so  far  as  needed;  and 
that  whenever  payment  was  made  upon  the 
principal,  that  was  treated  as  belonging  to 
tbe  party  f6r  whom  It  bad  been  set  apart, 
and  the  money,  or  Its  equivalent  by  way  of 
cbeA  iqwn  the  bank,  or  In  some  other  man- 
ner, was  kept  s^arate  and  distinct  from 
tiie  other  propoty,  bnt  the  party  to  whom  It 
belonged  shonld  have  the  full  benefit  there- 
of." It  was  adjudged  and  decreed  Qiat 
'Trank  W.  Clay  proceed  to  carry  out  the 
Instructions  given  him  by  said  Abel  Whitney 
In  the  writings  left  by  him,  in  so  fftr  as  It 
may  be  necessary  to  deliver  and  transfer  to 
the  parties  entitled  Oiereto  that  portion  of 
the  pnverl7  set  apart  to  them  by  the  said 
Abel  Whitney  In  bis  lifetime,  and  held  by 
him  as  trustee  aforesaid.  •  •  •  The  mort- 
gages, IWDda,  asB^ments,  cheeks,  and  oth- 
«  papers  delivered  to  Majy  Frellag,  as  set 
forth  in  paragraph  28  of  the  bill,  were  deliv- 
ered 1^  the  said  Abel  Whitney  In  his  lifetime, 
and  there  was  a  valuable  consideration  there- 
for, and  the  same  is  hereby  declared  as 
property  transferred  to  her  to  convey  title, 
and  tbe  bank  is  hereby  authorized  to  pay  the 
check  of  $500  dellvraed  to  her.  And  it  Is  fur- 
ther ordered  that  the  various  banks  upon 
whicb  the  che<Aa  berelnbefwe  in  this  decree 
mentioned  were  dravra  by  the  said  Abel 
Whitney  be.  and  are  hereby,  authorized  to 
pay  tbe  same  to  tbe  payees  of  said  check." 
Tbe  appeal  was  talcen  1^  Sarah  A.  K.  Frary, 
a  niece,  and  Sarah  Layton,  the  sister,  of  de- 
ceased* Th^r  answers  leave  complainant  to 
his  proofa,  all^  that  it  would  be  unsafft  to 
accept  distribution  in  accordance  vrlth  de- 
ceased's directions,  and  ask  an  adjudication 
of  tbe  righta  of  the  parties.  The  testimotiy 
sustains  the  allegati<His  of  the  bill  in  most 
essential  particulars. 

R.  A.  Watts,  for  complainant.  John  B. 
Ayres,  for  defendant  Sarah  Layton.  Stew- 
art &  Bliss,  fordefondnnt  Sarah  Kline  Frary. 
Morgan  &  Priddy,  for  other  defentlants. 

HOOKBR.  a  3,  (after  stating  the  facts). 
Oomplalnant  contends:  (1)  That  the  acts  of 
the  deceased  constituted  him  a  trustee  for 
tte  aeveral  persons  named  In  the  papers  ex- 
ecuted by  him;  (2)  that,  if  not,  the  deeds 
and  assignments  should  be  held  to  operate 


aa  a  testamentary  dlsposltifm  of  the  property 
therein  described.  Oounsd  for  the  defend- 
ants dtocuBs  three  questions.  Into  wUch  they 
say  that  the  case  shonld  be  reeolved,  viz.:  (1) 
Are  the  checks,  including  the  one  to  Bfrs. 
Freltag.  legal  transfers  of  tbe  funds  in  the 
bank,  and  are  tbe  payees  named  therein 
entitled  to  draw  the  money  tiom  tbe  bank 
thereon,  or  are  they  voldY  Are  the 
transfers  of  the  real  estate  way  of  deed 
and  the  transfer  of  mortgages  by  way  of 
assignments  valid  and  legal  transfers  of  the 

I  property  attempted  to  be  transferred  to  the 

I  persons  named  therelu,  or  are  they  void  for 
want  of  delivery?  (S)  Do  the  deeds  and  the 
assignments  of  mortgages  op'erate  as  a  will? 

We  can  have  no  doubt  that  the  papers 
found  to  the  tin  box  indicate  the  deceased's 
wishes  as  to  the  disposition  of  bis  property. 
Had  he  seen  fit  during  his  life  to  deliver  the 
deeds  and  assignments  to  those  tor  whom 
they  were  intended,  the  title  would  have 
passed,  and  they  would  have  become  valid 
gifts.  Had  he  made  a  formal  will  directing 
such  disposition,  the  law  would  carry  out 
his  expressed  wishes.  But  he  did  neither. 

1.  Did  the  deceased  hold  the  property  in 
trust?  This  cannot  have  been,  unless  be  di- 
vested himself  of  tbe  equitable  title  to  the 
property  and  vested  It  In  others.  He  execut- 

j  ed  deeds,  and  assignments  of  mortgages  of 
real  estate,  and  aet  them  aside  In  iwcfcages 
for  the  respective  parties.  He  drew  checks 
upon  his  banker,  and  made  the  same  dlqwsl- 
tlon  of  tbem.   He  kept  all  ot  these  in  hia 

I  own  possession  up  to  the  time  of  his  death. 

\  Clearly,  if  this  was  all  that  be  did,  these  were 

I  not  gifts,  for  vrant  of  delivoy.  See  Toung  v. 

[  Young.  80  N.  T.  424.  86  Am.  Rep.  684.  In- 
deed, it  is  not  claimed  that  they  were  gifts. 
The  case  last  cited  was  much  like  the  pres- 
ent, and,  while  it  was  intimated  that  a  d^v- 
ery  to  a  tmatee  would  be  sufficient  to  com- 
plete a  gift  Inter  vivos,  It  was  said  that  a 
trust  would  not  be  created  except  by  acts  or 
words,  unequivocal.  Implying  that  the  peiv 
son  held  the  property  as  trustee  for  another; 
and,  while  it  Is  not  necessary  that  the  dec- 
laration of  trust  be  in  terms  explicit,  the 
donor  must  have  evinced  by  acta  whUdi  admit 
of  no  other  Interpretation  that  such  legal 
right  as  he  retahis  la  held  by  him  as  trustee 

I  for  the  donee,  or,  as  said  In  Milmy  v.  Lord,  4 
De  G.,  F.  A  J.  264.  "The  setUer  must  trans- 
fer the  property  to  a  trustee,  or  declare  that 
he  holds  It  himself  in  trust"  We  have  held 
that  a  donor  may  be  a  trustee  tor  the  donee. 
See  O'Nell  v.  Greenwood,  106  Hlch.  572,  64 
y.  W.  511.  But  it  does  not  follow  that  the 
donor  of  an  uncompleted  gift  iB  a  trustee  In 
all  cases.  In  the  case  of  Young  v.  Yooi^ 
supra,  attention  la  called  to  two  cases  where 
the  courts  practically  held  such  a  rule.  Mor- 
gan  V.  Malleson,  L.  R.  10  Eq.  Cas.  476;  Rich- 
ardson V.  Richardson,  L.  R.  3  Bq.  Cas.  688. 
But  tbe  writer  of  the  oplnipQ  says: .  "In 
speaking  of  these  cases  lui  ;^i^^i(gjil0^[^l- 
brldge,  L.  B.  18  Eq.  Cas.  11,  Sir  Geo.Qo-«>i 
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M.  R.,  says:  If  the  declsiooa  of  Lord  Romll- 
ly  (In  Morgan  t.  Malleson)  and  of  Vice  Cban- 
cellor  Wood  (In  Richardson  t.  Richardson) 
were  right,  there  never  could  be  a  case 
where  the  expression  of  a  present  gift  would 
not  amount  to  an  effectual  declaration  of 
trust'  And  It  may  he  added  that  there  never 
could  he  a  case  where  an  Intended  gift,  de- 
fective for  want  of  delivery,  could  not,  If 
expressed  in  writing,  he  sustained  as  a  dec- 
laration of  trust.  Both  of  the  cases  cited  are 
now  placed  among  overruled  cases."  He 
continues:  "In  Moore  v.  Moore,  43  L.  J.  Ch. 
App.  (N.  S.)  623,  Hall.  V.  C,  says:  'I  think 
It  very  Important,  Indeed*  to  keep  a  clear 
and  definite  distinction  between  these  cases 
of  Imperfect  gifts  and  cases  of  declarations 
of  trust,  and  that  we  should  not  extend,  be- 
yond what  the  authorities  have  already  es- 
tablished, the  doctrine  of  declarations  of 
trust,  so  as  to  supplement  what  would  oth- 
erwise be  mere  imperfect  gifts.'  If  the  set- 
tlement Is  Intended  to  he  effectuated  by  gift, 
the  court  will  not  give  effect  to  It  by  constru- 
ing It  as  a  trust  If  it  Is  Intended  to  take 
effect  by  transfer,  the  court  will  not  hold  the 
Intended  transfer  to  operate  as  a  declaration 
of  trust,  for  then  every  imperfect  Inatm- 
ment  would  be  made  effectual  by  being  con- 
verted Into  a  perfect  trust  Mllroy  v.  Lord, 
4  De  a.,  F.  &  J.  264.  The  case  of  Martin  v. 
Funk  and  lElndred  cases  cannot  aid  the  re- 
spondent In  all  those  cases  there  was  an 
express  declaration  of  trust  In  the  one 
named  the  donor  delivered  the  money  to 
the  bank,  taking  back  Its  obligation  to  her^ 
self  In  the  character  of  trustee  for  the  donee; 
thus  parting  with  all  beneScIal  Interest  in  the 
fund,  and  having  the  legal  title  vested  In 
her  in  the  character  of  trustee  only.  No  in- 
terposition on  the  part  of  the  court  was  nec- 
essary to  confer  that  character  upon  her; 
nor  was  it  necessary  by  construction  or  oth- 
erwise to  change  or  supplement  the  actual 
transaction.  None  of  the  difficulties  encoun- 
tered in  the  present  case  stood  In  the  way 
of  carrying  out  her  Intention.  It  was  capa- 
ble of  being  executed  in  the  form  In  which 
it  was  expressed.  The  question  whether  a 
remainder  In  a  chattel  may  be  created  and 
given  by  a  donor  by  carving  out  a  life  es- 
tate for  himself  and  transferring  the  remain- 
der without  the  intervention  of  a  trustee,  la 
learnedly  discussed  in  the  appellant's  brief; 
but  the  views  we  have  expressed  render  It 
unnecessary  to  pursue  that  Inquiry.  We  are 
satisfied  that  It  Is  impossible  to  hold  that 
the  facts  as  they  appear  establish  a  valid 
transfer  of  any  interest  In  the  bonds  In  ques- 
tion to  the  donee,  and  that  the  attempted 
gift  cannot  be  sustained  as  a  declaration  of 
trust"  Accordingly,  we  have  held  that  an 
expression  of  an  Intention  to  pay  another 
^1,000,  In  accordance  with  the  expressed 
frlsh  of  the  husband  of  the  person  expressing 
such  an  intention,  did  not  create  a  trust 
Hamilton  t.  Hall's  Estate,  111  Mich.  294, 
88  N.  W.  489.   It  was  there  said  that,  "to 


create  a  trust  where  the  donor  retal 
property,  the  acta  or  words  relied  oi 
be  unequivocal";  citing  27  A.  &  E 
Law,  06,  and  that  "this  rule  applies  w 
culiar  force  where  It  la  claimed  th 
donor  constituted  himself  trustee."  A 
there:  "The  mere  declaration  of  an  in 
or  purpose  to  create  a  trust,  which 
carried  out  la  of  no  value,  and  a  mere 
ment  or  statement  of  an  Intent  to  n 
gift  In  the  future  la  not  suflldent.  I 
be  such  that  from  the  time  It  is  ma 
beneficiary  has  an  enforceable  equlta 
terest  in  tiie  property,  contingent  apo: 
ing  except  the  terms  imposed  by  the  d 
tlon  of  the  trust  Itself."  See,  also.  P 
lar  Savings  Bank  v.  Wlneman,  123  Mli 
81  N.  W.  1091.  These  cases  show  ti 
mere  making  of  the  deeds  and  cbec 
keeping  them  In  possession  are  as  fa 
creating  a  trust  as  they  are  from  mi 
completed  gift  Inter  vivos. 

We  must,  therefore,  look  at  these  a 
er  writings  and  the  acts  and  words 
deceased  for  a  declaration  of  a  trnst 
equivalent,  falling  to  find  which  wi 
say  there  was  no  trust.  Counsel  cal 
tlon  to  the  directions  given  Mr.  Clay 
deceased's  actions  In  two  Instances  in 
with  the  properly,  where  he  Is  said  1 
accounted  for  certain  moneys  collectc 
two  mortgages  previously  assigned. 
Instances  appear  from  memoranda  of 
ceased  found  in  two  of  the  envelopes, 
have  been  quoted,  but  are  repeated  t 
venlence:  "Adrian,  June  10th,  1897. 
Lamont  mortgage  had  been  assig 
Charles  Herbert  Whitney,  of  Baker  G 
egon,  and  Lamont  paid  $200  on  it  I  : 
check  for  that  amount,  payable  to  tfa 
of  said  C.  H.  W.  to  take  the  place  of  t 
indorsed  on  that  mortgage.  A.  W 
The  check  to  be  sent  to  him  In  case 
death  at  once  by  whosoever  has  cb: 
my  business."  "This  mortgage  was  a 
to  Mary  Waller  Bohn,  but  soon  afl 
Krigger  paid  W,  and  I  therefore  ma 
check  payable  to  her  so  in  case  of  m; 
she  can  get  the  amount  that  was  dne 
amount  as  ■  principal,  viz..  $100.  [ 
Abel  Whitney."  So  far  as  these  two  t 
tlons  are  concerned,  the  action  of  the 
ed  is  as  consistent  with  defendants' 
as  complainant's,  and  therefore  should 
said  to  declare  a  trust  Coming  next 
conversations  with  Clay,  testator's 
ments  to  him  and  others  that  he  had  d 
of  bis  property  as  he  wanted  it  to  go 
consistent  with  the  Idea  that  he  had  i 
will  (as  he  had  at  one  time  apparentlj 
or  that  he  had  parceled  it  out  in  the  w 
the  record  shows,  to  be  given  effec 
death,  if  not  changed,  as  that  he  li 
Clay  to  understand  that  he  was  boldli 
trustee,  which  he  could  easily  have  sa 
was  his  design.   See  Young  v.  Yoong 
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We  win  next  examine  tbe  contents  of  the 
eDTelopes. 

No.  1.  In  this  deceased  says:  "In  addition 
to  tbe  enclosed,  1  want  each  one  named  to 
b:ive  tbe  following  Bums  In  moner,  and  I 
Liivc  made  checks  for  the  amount,  to  be  de- 
livered to  them  at  my  death."  He  concludea 
as  follows:  "Mr.  Clay,  or  whosoever  has 
these  papers,  deliver  them  to  the  parties  up- 
on my  death."  Clearly,  he  did  not  hold  the 
checks  in  trust;  and  why  should  not  this 
fact,  and  the  language  used,  eliaracterize  his 
uolding  of  tbe  deed  Inclosed  and  withheld 
from  tbe  grantees?  This  la  certainly  no  dec- 
laration of  trust. 

No.  4.  "Tbls  la  to  be  handed  to  the  officers 
of  the  Oakwood  Cemetery  Association,  in  case 
of  Diy  death."  This  envelope  contained  two 
checks.  Why  were  these  retained,  if  he  in- 
tended to  pass  title  to  the  money? 

No.  6.  The  contents  of  this  envelope  were 
to  be  "sent  to  Emily  J.  Van  Buskirk,  in  lieu 
of  anything  In  my  will."  This  indicates  that 
be  bad  made  or  contemplated  a  will,  and  Is 
not  consistent  with  the  idea  of  a  trust 

Ko.  7.  Contents  "to  be  delivered  to  him  at 
tbe  time  of  my  death." 

No.  8.  A  similar  provision  Is  fonnd  here. 

No.  15.  "At  my  death  whosoever  has  charge 
of  my  matters,  baud  this  to  Mary  Bobn." 
Tbls  was  one  of  the  cases  where  be  subse- 
quently made  a  collection,  hereinbefore  men- 
tioned, and  substituted  his  check  for  the  se- 
curity paid. 

No.  16.  Here  be  "gives  and  bequeaths"  a 
bond  "to  be  handed  to  her  at  my  death  with- 
out further  ceremony,  by  whosoever  has 
charge  of  my  estate."  He  afterwards  added 
another  bond  to  be  delivered  to  her  in  like 
manner.  Tbe  words  "give  and  bequeath"  are 
suggestive  of  a  future,  rather  than  a  present 
delivery,  and  is  not  appropriate  language  for 
a  declaration  of  trust. 

No.  17.  "Note  of  S.  N.  Dada  to  be  sent  or 
given  to  him  at  my  death."  And  again:  "In 
case  of  my  death  these  notes  enclosed  are  to 
be  given  to  tbe  parties  who  made  them." 

There  Is  not  any  evidence  of  a  trust.  In 
these  papers.  On  the  contrary,  it  seems  plain 
that  the  deceased  proposed  to  keep  them  until 
he  died.  The  letters  contained  In  eoyelopes 
A.  B.  and  C  do  not  Indicate  that  the  deceased 
supposed  that  he  held  this  property  in  trust. 
On  the  contrary,  they  direct  distribution  aft- 
er death,  and  one  found  in  Exhibit  B  states 
that  he  'left  matters  In  this  form  to  avoid 
probate,  and  this  course  is  In  all  respects  my 
will  and  wish,"  while  in  another  be  discusses 
Mrs.  Freitag,  and  directs  whoever  shall  have 
charge  of  bis  matters  to  see  to  It  that  she 
gets  wiiat  he  Intends  for  her,  and  "If  neces- 
sary spend  all  the  rest  of  my  estate  to  that 
endU"  This  Is  cogent  evidence  that  be  pro- 
posed to  keep  control  of  tils  estate  during 
life.  Tbe  letter  In  Exhibit  C  has  all  of  the 
attributes  of  a  will,  except  a  proper  execu- 
tion, as  far  as  It  goe:i.  11  contams  nothing  in 
the  nature  of  a  declaration  of  trust  as  to  tbe 
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articles  mentioned.  Counsel  rely,  in  their 
contention  that  this  property  was  held  in 
trust,  upon  the  cases  of  Ellis  v.  Secor,  31 
Mich.  185,  18  Am.  Hep.  178,  and  O'Nell  v. 
Greenwood,  106  Mich.  572,  64  N.  W.  511. 
The  former  was  a  trover  case,  and  the  de- 
fense was  based  upon  a  gift  causa  mortis. 
The  circumstances  in  that  case  show  tbjit 
tbe  donor  was  in  extremis,  and  did  all  that 
she  could  to  express  a  present  Intention  to 
make  a  gift,  and  this  was  held  sufficient  to 
defeat  trover  brought  by  the  administrator. 
The  case  of  O'Nell  v.  Greenwood  was  much 
stronger  than  the  present  case,  and  there  was 
strong  evidence  of  an  explicit  declaration  of 
trust.  No  trust  was  created  in  the  present 
case,  for  there  is  nothing  which  indicates  an 
Intention  that  effect  should  be  given  to  any 
of  the  papers  before  his  death. 

This  discussion  has  not  taken  into  consid- 
eration tbe  question  whether  a  trust  In  real 
estate  can  be  created  In  tbe  way  claimed  un- 
der our  statute  of  uses  aud  trusts. 

2.  Can  the  deeds  and  assignments  of  mort- 
gages be  treated  as  a  testamentary  disposition 
of  the  property?  Counsel  for  the  complain- 
ant appear  to  concede  that  the  checks  can- 
not be  so  treated,  and  there  is  nothing  upon 
the  faces  of  the  deed  assignments  to  indicate 
tiint  they  were  not  to  take  immediate  effect, 
which  they  would  have  done  had  they  been 
delivered.  We  must  look,  then,  to  other  ch  - 
cumstaoces  to  show  tbe  testamentary  char- 
acter," and  there  Is  plenty  of  evidence  tending 
to  show  that  Intent,  provided  It  can  be  said 
to  l>e  such  evidence  as  the  law  accepts. 
Thus  we  have  seen  that  most  of  the  envel- 
opes contained  memoranda  showing  an  Intent 
tbnt  these  gifts  should  he  given  effect  after 
donth,  and  the  letters  to  Clay  contain  similar 
Indications,  but  no  writing  which  contains 
such  evidence  was  executed  In  conformity  to 
tbe  statute  of  wills.  Had  such  memoranda 
not  Iieen  accompanied  by  the  deeds  and  as- 
signments, no  one  would  claim  that  they 
could  l>e  given  effect  as  wills,  and  whatever 
force  Is  to  be  given  to  them  must  come  from 
the  fact  ttiat  formal  deeds  and  assignmentfi, 
duly  witnessed,  were  inclosed  with  them. 
We  think  it  obvious  that  no  paper  not  execut- 
ed in  conformity  to  our  statute  can  be  con- 
sidered a  will,  and,  with  tbe  exception  of  the 
deeds  and  assignments,  these  papers  were 
not  Wlietber  the  deeds  and  assignments 
may  be  so  considered  depends  on  the  Intent 
of  the  testator  and  the  character  of  tbe  proof 
disclosing  such  Intent  If  the  Intent  must  ap- 
penr  upon  the  face  of  tbe  Instruments  them- 
selves, we  cannot  bold  them  to  be  testamen- 
tary-, for  It  does  not  so  appear;  but,  on  the 
other  hand,  If  the  question  of  intent  is  sus- 
ceptible of  proof  by  parol,  and  is  permisslMc 
where  the  Instrument  Is  unambiguous  upon 
its  face,  it  will  be  easy  to  Infer  such  intent. 
Ttie  cases  may  be  divided  Into  three  classfs: 
(1)  Those  in  which  the  testamentary  intent  is 
clearly  deducible  from  the  writing;  (2)  those 
where  the  Instrumeot^itls^dQi^cW^ti^dCof 
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doubtful  meaning;  (3)  tboBe  wbere  there  Is 
notbiDg  to  indicate  a  testamentary  intent, 
but,  on  tbe  contrary,  tbe  Instrument  Is  in 
terms  plainly  a  deed.  In  tbe  first  class  of  cas- 
es tbere  la  no  dif&cnlty  in  holding  tbe  docu- 
ments  to  constitute  a  will  if  properly  execut- 
ed. In  the  second  class  tbe  instrument  may 
doubtless  be  Interpreted  In  tbe  light  of  the 
circumstances.'  In  cases  of  tbe  third  class 
(and  It  Is  in  this  class  that  the  documents 
properly  belong),  may  the  instrument  be 
contradicted,  and  determined  to  be  a  will, 
upon  extrinsic  evidence  of  an  Intent  on  the 
part  of  tbe  testator  that  tbey  be  glren  effect 
by  delivery  upon  his  death?  This  is  really 
tbe  only  Important  qnestlon  in  tbe  case,  for, 
answered  in  the  affirmative,  we  have  ample 
evidence  to  Justify  us  In  calling  the  instm- 
ments  a  will,  while  a  negative  answer  will 
require  us  to  treat  them  merely  as  undeliv- 
ered deeds  without  force.  We  have  been  nn- 
able  to  find  a  Michigan  case  directly  In  point. 
Bigley  v.  Souvey,  45  Mich.  370,  8  N.  W.  98, 
is  a  case  of  tbe  first  class.  In  Lautenshlager 
V.  Lautenshlager.  80  Mich.  285,  45  N.  W.  147, 
tbe  writing  contained  evidence  Indicating  an 
Intent  that  the  writing  was  to  take  effect  at 
death,  and,  like  Ferris  v.  Neville,  127  MIeh.  444, 
86  N.  W.  960,  54  L.  R.  A.  4ft4,  89  Am.  St.  Hep. 
480,  It  belongs  to  the  second,  if.  Indeed,  it  does 
not  belong  to  the  first,  clasa  The  remaining 
ease  of  Lincoln  v.  Pelt  (Mich.)  92  N.  W.  780, 
arose  over  a  lost  deed.  The  case  went  to  the 
Jury  upon  the  question  whether  the  testator's 
Intent  was  that  the  gift  should  take  effect  only 
after  death,  and  that  such  Intent  was  express- 
ed in  the  instrument  in  some  appropriate  form. 
The  Jury  found  it  to  be  a  will,  and  the  order 
entered  In  accordance  with  tbe  verdict  was 
affirmed.  Clearly,  this  was  as  favorable  In- 
struction as  the  contestants  could  ask;  but 
It  is  obvious  that  the  question  before  us  now 
was  not  passed  upon.  Tbe  proposition  Is  to 
show  that  certain  Instruments,  which  could 
only  become  effective  by  delivery,  can  be 
mnde  effective  by  calling  them  by  another 
name,  and  giving,  them  an  Interpretation 
which  their  words  do  not  warrant,  through 
parol  evidence  tending  to  show  that  such  was 
the  testator's  Intention.  The  authorities  cit- 
ed in  support  of  this  contention  are  the 
Lautenshlager  Case,  hereinbefore  mentioned, 
which  does  not  support  it,  and  a  statement  in 
29  A,  &  E.  Enc,  of  Law,  at  page  158,  where 
It  is  said  that  "evidence  is  admissible  to  show 
that  a  deed  or  other  instrument  of  gift,  which 
on  the  face  of  It  is  not  testamentary,  was  not 
intended  to  operate  until  the  death  of  the 
person  expcuting  It,  to  show  that  an  instru- 
ment on  the  face  of  It  testamentary  was  not 
\\Tltten  animo  testandl,  but  not  to  show  that 
the  operation  of  a  will  absolute  in  terms  de- 
pends upon  a  condition."  An  examination  of 
the  authorities  cited  In  support  of  tbe  first 
proposition  will  show  that  they  are  for  the 
most  part  cases  where  the  Instrument  was 
reasonably  open  to  two  constructions,  and  re- 
lated to  personal  property.   Thus  in  Oock  v. 


Cooke.  1  L.  R.  P.  &  D.  240,  a  paper  was  ex- 
ecuted In  the  following  language:  "I  wish 
Myne  Sister,  Louisa  Cock  *  *  *  to  have 
my  Schering  (Charing)  Cross  bank  book  for 
her  own  use."  Proof  that  It  was  executed 
in  contemplation  of  death,  and  as  a  bequest, 
was  admitted.  It  was  clearly  o[>en  to  that 
construction  upon  Its  face,  and  can  hardly 
be  said  to  have  been  a  valid,  present  gift  or 
assignment  In  the  Ooods  of  Morgan,  1  L. 
R.  P.  &  D.  214,  the  instruments  all  contained 
clauses  directing  that  the  conveyances  were 
not  to  take  effect  until  after  the  testator's 
decease.  Nothing  Is  said  In  this  case  about 
extrlnric  evidence.  In  Robertson  v.  Smith,  2 
L.  R.  P.  D.  48,  the  deceased  died  November 
8th,  having  made  a  will  July  9th,  and  a  cod- 
icil October  12th,  previous.  November  7th 
he  executed  a  document  in  presence  of  two 
witnesses,  to  tbe  following  effect,  viz.:  "I 
hereby  make  a  free  gift  to  Maria  R.  of  sixty 
pounds,  and  to  John  V.  of  fifty  pounds,  being 
tbe  sum  deposited  by  me  with,"  etc  Parol 
evidence  of  the  situation  was  admitted  to 
show  the  intent  to  make  a  testamentary  gift 
In  Goods  of  Coles,  2  L.  R.  P.  D.  362,  tiie  pa- 
per was  plainly  as  consistent  with  the  inten- 
tion of  a  testamentary  disposition  as  a  gift 
Inter  vivos;  In  fact,  more  so.  Tbe  circum- 
stances were  shown,  and  It  was  held  a  will. 
Lester  v.  Smith,  8  S.  &  T.  282,  is  not  In  point 
upon  this  question,  while  In  re  Goods  of 
English,  3  Swab.  &  T.  586,  Is  similar  to  Cock 
V.  Cooke,  supra.  The  Instrument  considered 
in  Robertson  v.  Dunn,  6  N.  C.  133,  5  Am. 
Dec.  525,  was  doubtful  upon  its  face.  If  the 
text  is  construed  In  tbe  light  of  these  deci- 
sions, It  does  not  support  the  proposition  that 
parol  evidence  may  be  offered  to  show  that  a 
deed  not  doubtful  upon  Its  face  was  intended 
to  have  a  testamentary  effect  In  1  Undtf- 
hill  on  Wills,  p.  45,  it  is  said;  "The  courts, 
in  determining  whether  an  Instrument  dispos- 
ing of  real  estate  is  a  deed  or  a  will,  are 
guided  by  the  following  considerations:  If 
tbe  Instrument,  whatever  Its  form  or  tbe 
mode  of  its  execution,  passes  a  present  Inter- 
est wblch  vests  from  tbe  time  of  Its  execu- 
tion. It  will  be  a  deed,  though  tbe  poasessioo 
and  enjoyment  of  tbe  estate  granted  in  It 
do  not  accrue  to  tbe  grantee  until  a  future 
time.  On  the  other  band,  if  the  instrument, 
though  it  is  in  form  a  deed,  does  not  convey 
any  vested  Interest,  right,  or  estate  until  tbe 
death  of  the  person  executing  it,  it  will  he 
regarded  as  testamentary  and  revocable.  The 
employment  of  language  appropriate  to  ei- 
ther Instrument  Is  never  controlling.  Nor 
is  the  belief  of  the  maker  or  an  understand- 
ing between  the  parties  Interested  that  the 
instrument  is  a  will  or  a  deed  conclusive  up- 
on the  court  (except  when  made  so  by  stat- 
ute), though  evidence  as  to  the  belief  of  the 
parties  as  to  its  operation  and  effect  Is  rele- 
vant to  show  their  understanding  as  to  the 
Intention  in  executing  It  The  court  must 
take  into  consideration  the  language  of  the 
Instrument,  and  tbe  clrcu^^^^|^ound- 
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iDg  tbe  parties  and  attendant  upon  Ita  execu- 
tion; and  If,  fmm  all  the  evidence,  It  appears 
to  have  been  tbe  intention  ct  the  maker  that 
the  Instrument  ahall  have  a  post  mortem  ef- 
fect only,  it  will  be  held  to  be  a  testament, 
and  not  a  deed."  In  dlscnselttg  the  admla- 
atbUlty  of  parol  erld^ice,  the  author  says: 
"In  seeking  the  intention  of  the  maker  of  an 
Uistmment,  the  court  most,  in  the  first  In- 
stance, consult  tbe  language  of  the  wilting 
Itself.  Tbe  fact  that  the  writing  wblch  Is 
presented  for  probate  Is  testamentary  In  form 
i>  some  evidence  that  It  Is  a  wUl.  The  form 
ot  the  instrument  is  not  controlling.  The 
court  of  iNTobate  may  go  outside  of  the  writ- 
ing to  ascertain  its  character;  not  to  supply 
an  intention  which  cannot  be  found  In  it,  but 
to  ascertain  with  what  intention  the  execu- 
tion of  the  Instrument  was  accompanied." 
This  plainly  Implies  the  correct  rule  that 
the  writing  tauBt  be  susceptible  to  such  a 
construction,  without  doing  violence  to  11m 
pUn  terms,  and  no  amount  of  parol  tesu- 
mony  should  authorize  a  court  to  vary  the 
immistakaUe  terms  of  the  Instrument  aUeged 
to  be  a  wilL  l^iese  papers  plainly  provide  In 
terms  for  a  present  transfer  of  property.  To 
idiow  that  a  different  Intention  existed,  would 
l«  to  contradict  them,  and  this  cannot  be 
done. 

We  have  examined  many  authorities  where 
fhe  questitm  involved  was  whether  papers 
In  totm  deeds  were  testamentaiy  In  charac- 
ter, and  it  is  a  significant  fact  that  not  <Hie 
has  been  found  which  supports  the  complain- 
ants contention,  tn  nearly  every  iostance 
the  question  is  solved  from  the  writing  It- 
self or,  if  not,  the  construction  adopted  is 
not  contradictory  to  ito  proviidons,  whldi  are 
opoi  to  two  Interinetations.  We  dte  a  num- 
ber of  ttie  cases  alluded  to:  Stevenson  t. 
Huddleson.  B2  Ky.  299;  Armstrong  v.  Arm- 
strong. 4  Baxt  857;  Miller  t.  Uolt.  68  Ho. 
584;  Brewer  v.  Baxter,  41  Ga.  212.  5  Am. 
Rep.  530;  Fulcher  v.  Royal,  55  Oa.  69;  Wil- 
liams V.  Tolberg.  6$  Go.  127;  Worley  Dan- 
iel, «>  Oa.  650.  16  B.  B.  988:  Ooff  V.  Daven- 
port, 9600.428,238.  B.  805:  BaUv.  Bragg.  2S 
Oa.  330;  Herrington  v.  Bn^dtord's  Ex'x,  Walk. 
520;  Wall  V.  Wall,  80  MIsa.  91,  61  Am.  Dec. 
l47;  Sartor  v.  Sartor.  89  Miss.  760;  Sewell 
T.  SUnglnCr,  57  Md.  539;  Lanck  v.  Logan  (W. 
Va.)  31  8.  SI  987;  Wren  v.  Coffey  tTex.  Ohr. 
AppL)  26  S.  W.  142;  Bowler  v.  Bowler,  176 
la  541,  52  N.  E.  437;  Robinson  t.  Brewster, 
140  lU.  649,  30  N.  E.  683,  33  Am.  St  Rep. 
266;  University  T.  Barrett,  22  Iowa,  60;  In 
re  Longer'B  Est  (lovni)  78  N.  W.  834;  Pres. 

Meiritt  (C.  O.)  75  Ked.  480;  Gates  v. 
Cates,  185  Ind.  272,  34  N.  E.  057;  Stroup 
T.  Stionp.  140  Ind.  179,  39  N.  E.  861,  27  L. 
JL  A.  523;  Bromley  v.  Mltobell,  155  Mass. 
511,  80  N.  E.  88;  Walker  v.  Jones.  23  Ala. 
448;  Glllham  t.  Mnstin,  42  Ala.  366;  Mosser 
V.  Mosser's  Ex'r.  82  Ala.  551;  Hall  v.  Burk- 
tum,  59  Ala.  349;  Sharp  v.  Hall,  86  Ala.  lid, 
5  South.  11  Am.  St  Rep.  28;  Jordan  r. 
JfHdan's  Adm'r,  Ala.  301;  Crocker  v. 
Smith,  94  Ala.  205,  10  South.  258,  16  L.  B. 


A.  676;  Turner  t.  Scott,  61  Fa.  126;  Patter^ 
son  V.  English,  71  Fa.  454;  Knox's  Estate, 
tSl  Fa.  220,  IS  AtL  1021,  6  L.  R.  A.  853,  17 
Am.  St  Rep.  708;  OuUaw  v.  Hurdle.  46  N. 
0.  150;  Lyles  v.  Lyies,  2  Nott  &  McG.  531; 
Hone  T.  Van  Scbaiek,  8  N.  T.  688;  Hacleton 
V.  Reed,  46  Kan.  78,  26  Fac.  450,  26  Am.  St. 
Rep.  86;  Lacy  t.  Comstock.  55  Kan.  86,  89 
Fsc.  1024;  In  re  Ogle's  Est  (Wis.)  72  N.  W. 
889;  Oarke  v.  Ransom,  50  Cel.  596;  Leaver 
V.  Gauss  (lows)  17  N.  W.  622;  Daniel  v.  Hill, 
62  Ala.  480;  Frew  v.  Clarke,  80  Fa.  171. 
That  parol  evld«ice  Is  not  admissible  to  add 
to^  alter,  vary,  or  contradict  a  wUl,  see  tbe 
following:  1  Bed.  on  Wills,  p^  428,  sub.  8, 
and  cases  dted.  and  page  435,  sub.  21,  page 
486,  sub.  2,  page  502,  sub.  10.  page  507,  note 
21;  Hone  v.  Van  Scbalck.  8  N.  Y.  544;  Col- 
lege V.  Merritt  (O.  a)  75  Fed.  480.  Syl.  8: 
Sewell  V.  Slingluff,  67  Md.  537;  Herrington 
T.  Bradford's  Ex'x,  Walk.  (Miss.)  620;  Miller 
T.  Holt,  68  Mo.  584;  Armstrong  v.  Armstrong. 
4  Baxt.  357.  For  a  discussion  of  this  general 
subject,  see  19  Gent.  L.  J.  46. 

We  bave  had  difficulty  in  finding  a  case 
in  which  tbe  exact  point  bebm  us  is  raised, 
but  it  seems  manifest  that  tiie  same  rule 
tliat  forbids  the  cmtradlction  of  an  esteb- 
Ushed  will  should  forbid  Uie  contradiction  of 
the  same  instrument  as  a  means  of  estab- 
lishing It  as  a  will,  when  its  temw  plainly 
show  it  to  be  a  deed  conv^ring  a  present  in- 
terest It  is  only  when  the  vralting  Is  of 
doubtful  Import  that  Interpretotion  by  the  aid 
of  extrinsic  evidmce  becomes  necessary,  and 
in  such  case  Interpretetlon,  not  ecmtradlctlon. 
Is  peimlBslble. 

We  are  reluctantly  driven  to  the  condn- 
slon  that  we  cannot  give  effect  to  tbe  de- 
ceased's manifest  desire,  a  desire  so  well  es- 
tablished, and  so  apparently  veil  grounded 
and  Just,  as  to  merit  ov  approbatton;  but 
we  fear  that  the  trite  sayti^  that  "hard 
cases  make  bad  law"  would  be  applicable 
should  we  sustain  the  complainant's  conten- 
tion. To  do  so  would  be  to  override  estab- 
lished rules  and  prlncli^es  essential  to  tbe 
protection  of  the  rlghta  of  heirs. 

It  remains  to  refer  to  the  rights  of  Mrs. 
Fr^tag.  The  record  Indicates  that  the  pa- 
pers designed  for  her  were  ddlTered  to  her, 
and  we  do  not  know  that  any  one  disputes 
it  Being  ddlvered,  they  became  gifts  toter 
vivos,  and  conveyed  title  to  her.  As  to  the 
check  for  $500,  we  feel  Justified  In  finding 
it  to  be  based  upon  a  valid  and  sufficient 
consideration,  and  therefore  collectible  against 
the  estate.  The  parties  are  all  before  the 
court  and  we  think  that  her  rights  should 
be  set  at  rest  by  this  decree.  Otherwise  wf 
are  of  tbe  opInI<m  that  the  property  should 
be  decreed  to  be  asseta  of  the  estate,  subject 
to  adndnistmtlon  in  accordance  vrith  law. 
Neither  party  wIU  recover  coate,  except  Mrs. 
Freltag.  She  will  recover  costa  from  tbe  es- 
tate. The  disburaementa  of  tbe  complainant 
should  be  allowed  him  from  the^state. 

Decreed  accordlnglj^i^i^^g  @0cMe*=« 
concurred.  O 
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XEUAUNBE  IBON  CO.  et  aL  t.  IBOK 
CLIFFS  CO.  et  aL 

(Snprema  Conrt  of  Michigan.  Sept.  IB,  1903.) 

HINBS  AND  MI  NINO-DBEDS— CONSTRUCTION- 
MINING  RIGHTS  — RESERVATION  — LBASEa— 
ABANDONMENT  — NONUSER  —  INCORPOREAL 
HEREDITAMENTS  —  APPURTENANT  EASE- 
MENTS—DESTRUCTION —  EQUITY  —  JURISDIC- 
TION—SUIT  TO  QUIET  TITLE-BILL  TO  RE- 
STRAIN THRBATBNBD  TRESPASSES. 

1.  Equity  will  enforce  a  forfeiture  of  a  min- 

iDg  lease  wh^-e  each  forfeiture  worka  equity 
and  protects  the  landowner  against  the  indif- 
ference and  laches  of  the  lessee,  and  will  pre- 
vent great  loss. 

2.  Where  defendants,  who  claimed  a  right  to 
mine  in  certain  ground  owned  by  complainants, 
who  were  in  possession,  threatened  to  enter 
upon  the  land  and  remove  ore  therefrom,  aud 
complainants  claimed  that  defendants'  lease 
was  forfeited,  and  that  they  had  uo  rights  in 
the  land,  aud  that  irreparable  injury  would 
result  from  defeudanta'  threatened  acti?,  equity 
had  jnriadiction  for  the  purpose  of  restraining 
such  threatened  treapassea. 

3.  Where  a  bill  to  restrain  trespasaea  on  min- 
ing land  alleged  that  the  P.  iron  Co..  which 
had  previously  held  a  lease  of  the  land  nnder 
which  defendanta  claimed,  was  a  mere  dummy, 
and  that  defendanta  for  many  yeara  had  owned 
all  ita  capital  stock  and  property  and  managed 
all  its  corporate  affairs,  and  that  all  ita  accoonts, 
if  any,  were  kept  on  defendants'  books,  and 
that  such  company's  charter  had  expired  by  lim- 
itation, and  had  never  been  reorganizeo,  the 
bill  was  not  objectionable  for  failure  to  make 
such  company  a  party  defendant 

4.  Where  tlie  facts  on  which  objections  to  the 
Jnrfsdiction  of  a  court  of  equity  were  ba^ed  were 
apparent  on  the  face  of  the  bill,  auch  objectiona 
were  waived  by  defendant's  failure  to  raise 
them  by  demurrer. 

5.  The  rule  that  deeds  moat  be  construed 
most  strongly  against  the  grantor  cannot  be  in- 
voked to  defeat  the  intent  of  the  grantor,  which 
fairly  appears  from  the  instrument  as  a  whole. 

6.  A  deed,  and  a  contract  attached  thereto, 
and  executed  at  the  same  time,  provided  that 
che  grantor  conveyed  certain  lands  to  the  gran- 
tee for  a  certain  consideration,  and  **in  further 
consideration  of  reserving  to  himself  an  on- 
divided  one-half  interest  in  the  minerals  which 
have  been  or  may  be  discovered  on  the  prem- 
ises" described  as  conveyed.  By  a  proviso  the 
grantee  wait  required  to  account  for  ore  mined 
and  sold  not  for  bis  own  nse  or  for  manufac- 
turing purposes,  tlie  grantor's  interest  being  de- 
scribed as  "his  joint  one-half  interest  therein." 
Held,  that  by  such  deed  the  grantor  carved  the 
estate  into  two  parts,  conveying  to  the  grantee 
title  to  one-half  the  minerals,  and  retaining 
title  to  the  otlier  one-half  In  himself. 

7.  Certain  mining  land  waa  conveyed  to  H., 
the  grantor  reserving  an  undivided  one-half 
of  all  minerals  contained  therein.  Thereafter 
H.  executed  a  miniug  lease  to  defendants' 
predecessor,  and  in  a  subsequent  suit  by  a 
corporation  which  had  succeeded  to  certain  of 
the  rights  of  the  original  grantor  defendant!^ 
predecessor  filed  an  answer  averring  that  its 
ownership  under  the  lease  was  subject  to  the 
rights  of  the  complainant  to  an  undivided  one- 
half  of  all  the  minerals  prevloualy  or  thereafter 
discovered  on  the  land.  Beld,  that  such  answer 
constituted  a  recognition  that  the  original  gran- 
tor retained  title  in  fee  to  one-half  of  the  min- 
eral in  the  land  by  his  deed  to  H. 

8.  A  deed  to  mining  land  reserved  to  the 
grantor  an  undivided  one-half  interest  in  all 
minerals  discovered  on  the  premises,  together 
with  a  mining  right  in  the  land,  and  provided 
that  the  grantee  or  his  assigns  should  have  the 
Hole  right,  free  of  coat  or  compensation  to  the 
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grantor,  to  mine  for  their  own  nse  or  tor  man* 
nf  acturmg  purposes  within  the  coon^  any  min- 
erals found  on  the  premises, .  but  aboold  have 
no  right  to  aell  the  aame  for  exportation  without 
accounting  to  the  tn'antor  for  his  joint  one-half 
interest  tjberein.  Bcld,  that  such  deed  gave  in 
the  grantee  no  title  to  the  ore  in  place,  but  on!; 
conferred  on  him  a  sole  right  to  mine  for  hltii- 
aclf  aud  assigns  for  the  puruose  specified,  whi<.-ti 
was  an  incorporeal  and  indlvlBible  heredita- 
ment 

9.  An  owner  of  mining  land  conveyed  th« 
same  to  H.,  reserving  an  undivided  one-half 
interest  in  all  minerals  on  the  land,  and  con- 
ferring on  the  grantee  an  incorporeal,  indivisible 
right  ID  himself  and  his  assigns  to  mine  on  the 
land  for  his  own  use  or  for  manufacturing  pur- 
poses within  the  county.  Thereafter  H.  fonueil 
a  corporation  for  the  purpcrae  of  operating  ooe 
pig-iron  furnace,  with  two  stat^  on  the  prem- 
ises, and  leased  to  the  corporation  a  right  to 
mine  ao  much  ore  on  the  land  as  it  should  ac- 
tually convert  into  mercbautaUe  iron  in  its  ova 
establisbm'ent.  Tbe  circular  sent  oat  by  tbe 
corporation  contemplated  the  ei^ection  of  hut  a 
single  furnace,  and  previous  to  the  execution  of 
tho  lease  the  corporation  contracted  with  an- 
other to  supply  it  with  ore,  which  contract  re- 
cited that  the  corporation  proposed  to  erect  aad 
build  a  blast  furnace  establishment  of  one  «r 
two  stacks  for  manufacturing  pig  iron.  BM. 
that  the  rights  acquired  by  the  corporation  un- 
der the  lease  were  appurtenant  to  the  fomace 
then  existing,  and  that  it  acquired  no  right  i'> 
mine  more  ore  than  that  neceasair  to  supp!.v 
such  furnace. 

10.  Where  the  right  to  mine  iron  ore  under  a 
lease  was  appurtenant  to  a  blast  furnace  erechd 
and  intended  to  l)e  used  to  smelt  tbe  ore  m> 
mined,  the  abandonment  and  destmction  of  tbe 
furnace  destroyed  the  appurtenant  ri^t  to  mine 
ore  under  the  lease. 

11.  Soon  after  the  execution  of  a  99-yesLr  hud- 
ing  lease,  the  P.  Iron  Co.,  lessee,  made  explora- 
tions and  found  ore  In  nonpaying  qaantiti<'^■ 
The  lesaee  thereupon  abandoned  the  explom 
tions,  and  for  43  years  made  no  other  attempt^ 
to  mine  on  the  land.   In  1866  it  conv^ed  m 
defendant  by  lease  for  10  years  all  its  iron- 
works, buildings,  etc.^  and  provided  that  di^i-  ' 
dends  should  be  paid  directly  to   Its  stock- 
holders.  Defendant  afterwards  became  owntr  ' 
of  all  the  stock  of  the  P.  iron  Co.,  which  nevt-r 
thereafter  exercised  any  control  of  its  fnrnac*-. 
It  was  notoriously  regarded  as  merged  in  >1<-  , 
fendant  corporation,  and  no  reports  required  by 
law  were  filed  iff  its  offlc«s.  In  the  meantime  ; 
complainants,  who  had  acquired  the  interest  ot 
the  lessor  of  the  P.  Iron  Go.  and  a  reserved  ic-  | 
tei-est  in  the  land,  had  discovered  valuable  &f 
posits,  expended  large  sums  in  execrations,  and  i 
developed  valuable  mines  on  the  propertF,  dar- 
ing which  time  the  P.  Iron  Company  stood  ly  I 
in  silence.   Held,  that  the  lease  to  snch  irf-u 
company  bad  been  abandoned  and  forfeited  by  I 
nonuser.  | 

Appeal  from  Circuit  Court,  Marquetto  , 
County,  in  Chancery;  Jolin  W.  Stone.  Jud?i' 

Bill  by  the  Negayuee  Iron  OtMDpany  ami 
others  against  tbe  Iron  Cllffis  Company  and 
others  to  quiet  title  to  certain  mitiing  lands- 
From  a  decree  in  favor  of  complainant!,  de- 
fendanta appeal.  Affirmed. 

In  1857  one  James  L.  Reynolds  was  tl>' 
owner  in  fee  of  the  lands  involved  in  th:^ 
suit  and  other  lands.  Febmary  26,  lsr>T. 
he  conveyed  to  one  Charles  T.  Harvey  4.1::  ■ 
acres  by  warranty  deed.  The  deed,  afier 
the  description,  contains  the  following 
"Which  lands  are  sold  with  ftdl  warrantr. 
subject  however,  t((  ^tha^AnluUtions  ami 
n^;n;emeDtB  fl^^r£^^n^&t^^^^Vd  *A'  ben- 
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with  appended,  between  the  parties  hereto, 
coDcemlug  the  nndlBcovraed  minerals  on  said 
lands."  Then  follow  ttie  usual  covenants  of 
warranty  of  title. 

The  contract  Is  as  follows: 

"This  memorandum  of  agreement,  made 
this  26th  day  of  February,  by  and  between 
James  L.  Beynolds  of  Chicago,  State  of  Illt- 
Dols,  of  the  first  part,  and  (Carles  T.  Har^ 
rey  of  Marquette  County,  State  of  Michigan, 
of  the  second  part 

"WItnesaetb— That  the  party  of  the  first 
part  has  this  day  conveyed  by  'warrantee' 
deed  (to  which  this  contract  Is  attached)  to 
the  party  ot  the  second  part  certain  lands 
therein  described  amounting  to  four  thou- 
sand one  hundred  and  sixty -t wo  *  "/i  o  o 
acres,  for  the  consideration  of  the  sum  there- 
in named  and  also  In  the  further  considera- 
tion of  reserving  to  himself  an  imdivlded 
tulf  interest  in  and  to  all  the  minerals  which 
bare  been  or  may  be  discovered  on  the  prem- 
ises referred  to  as  conveyed,  together  with 
the  rights  of  having,  or  acquiring  so  much  of 
tlie  surface  privileges  as  may  be  necessary 
to  mine  or  develop  the  same  by  paying  one- 
balf  of  the  equitable  or  appraised  valuation 
[•er  acre  for  the  surface  thus  used  or  ac- 
quired. Provided  not  more  than  twelve  dol- 
lars per  acre  shall  be  adjudged  to  be  the 
Talue  0^  unimproved  lands  taken  for  such 
mining  purposes,  besides  which,  however, 
full  compensation  shall  be  paid  to  the  par- 
ty of  the  second  part,  or  his  assigns,  for 
damages  which  may  by  such  mining  or  oc- 
cupancy ensue  ta  tbe  business  connected  with 
or  Improvements  placed  upon  such  land,  by 
tbe  party  of  the  second  part  or  his  assigns. 
Such  payment  to  be  made  by  the  party  of 
the  first  part  on  an  equitable,  agreed  value, 
or  upon  an  appraised  valuation  made  by 
disinterested  'Referees,'  one  designated  by 
each  party  [hereto]  and  they  chooBing  a 
third,  and  the  decision  of  the  three  thus 
clioflen  to  be  final.  And  when  such  pay- 
ment Is  made,  he  of  the  first  part  shall  be 
entitled  to  enter  upon  and  occupy  any  por- 
tion of  said  lands  for  mining  purposes  as 
aforesaid  solely. 

"Provided— And  it  is  agreed,  that  the  par- 

of  the  second  part,  or  his  assigns,  shall 
hare  the  sole  right,  free  of  cost  or  compen- 
Mitlon  to  the  party  of  the  first  part,  to  mine 
ff*r  their  own  use  or  for  manufecturlng  pur- 
[ioses,  within  the  limits  of  Marquette  coun- 
ty, any  mineral  ores,  or  maxble  found  on 
any  of  the  premises  bereln  'referred'  to,  but 
shall  have  no  right  to  sell  to  other  parties 
for  exportation  as  aforesaid,  without  ac- 
<vanting  to  the  party  of  the  first  part  for  bis 
Jo:nt  half  Interest  therela" 

Oq  April  2,  1837.  the  Pioneer  Iron  Com- 
IKiny  was  organized  by  Harrcy  and  others 
vitb  a  capital  of  (125,000,  divided  Into  5,000 
shares  of  f2S  each.  The  purpose  of  its  or^ 
ganlzatlon  Is  stated  in  its  articles  to  be  "pro- 
corfng  a  suitable  location  for  a  manufactory 
and  lands  to  fitmlsfa  coaling  facilities  there- 


for iu  the  Upper  Peninsula  of  the  state  of 
Michigan  and  working  the  same  for  the 
production  of  mercbautable  Iron  and  such  oth- 
er use  of  their  lands  as  the  company  may 
hereafter  determine  and  adopt"  Ou  April 
22,  1857,  Harvey  conveyea  to  the  Pioneer 
Iron  Company  2,6S8  acres  of  the  lands  con- 
veyed to  him  by  Reynolds  and  800  acres  of 
other  lands  owned  by  him.  The  considera- 
tion expressed  therein  was  $25,000.  After 
the  description  Is  tbe  following: 

"All  of  which  is  sold  subject  to  tbe  res- 
ervation of  minerals  and  conditions  of  using 
and  developing  and  sale  of  the  same  on  said 
lands  as  specified  in  the  deed  of  the  prem- 
ises by  James  I*  Reynolds  and  wife  to  the 
party  of  the  first  part,  but  aU  the  interest 
thereby  acquired  by  the  party  of  the  first 
part  to  the  one  undivided  half  of  the  min- 
erals expwted  and  the  privileges  of  manu- 
facturing f^ee  of  cost  ores  which  may  be 
mined  on  the  said  lands  Is  hereby  assigned 
as  fully  as  can  be  done  by  the  party  of  the 
first  part  to  the  party  of  the  second  part 
hereto." 

September  17,  1SB7,  said  Harvey  executed 
an  instrument  (known  as  the  "99-Tear 
Lease")  to  said  Pioneer  Iron  Company  con- 
veying to  It  "certain  rights  and  easements 
hereinafter  described  (subject  to  ttie  provi- 
sions and  limitations,  thereto  annexed)  In 
and  luion  certain  pieces  or  parcels  of  land." 
After  the  description  containing  610  acres, 
this  Instrument  proceeds: 

"The  rights  and  easements  aforesaid  be- 
ing: let— The  right  to  cut  and  remove  all 
the  timber  and  wood  standing  or  otherwise 
being  on  said  lands  for  the  purpose  of  con- 
verting the  same  Into  charcoal  or  such  oth- 
er uses  as  may  be  desirable  in  the  prosecu- 
tion of  business  by  the  party  of  the  second 
part.  Sa<^  wood  and  timber  to  be  removed 
from  said  lands  within  five  years  from  the 
date  hereof  at  such  times  within  that  pe- 
riod as  the  party  of  the  second  part  may 
elect.  In  the  following  order,  however,  viz.. 

"After  clearing  Its  own  land  on  section 
six.  T.  47  K.  B.  26  W..  tbe  party  of  the 
second  part  shall  next  remove  the  timber 
and  wood  from  the  land  in  that  section 
herein  described  until  it  Is  all  removed. 
Then  it  shall  remove  that  on  land  In  section 
seven  bereln  described.  Then  that  on  section 
eight  in  like  manner.  Then  that  on  section 
five  first  clearing  that  on  its  own  land  In  tbe 
same  and  lastly  that  on  section  thirty-one  T. 
48,  N.  B.  26  W.  (This  last  stipulation,  how- 
ever, to  be  subject  to  future  agreements  be- 
tween tbe  parties  hereto.) 

"2nd.— The  party  of  the  first  part  does 
hereby  let,  lease  and  demise  to  the  party 
of  the  second  part  for  the  consideration 
hereinbefore  mentioned  and  for  the  full 
end  and  term  of  ninety-nine  years  from  and 
after  the  date  hereof,  all  the  lands  hereinbe- 
fore mentioned  and  all  other  lands  now 
owned  by  tbe  party  of  the  first  part  in  el- 
tber  of  tbe  townshIpf)j|t}ju^ieiy«m@€t^[^r 
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the  sole  purpose  of  mining  and  quarrylnK 
at  Its  own  expense  such  ores  and  marble  aa 
may  be  foimd  thereon  and  subject  to  the 
proTlalonB  hereinafter  mentioned,  tIz.: 

"Provided,  It  shall  not  qnarry,  mine  or 
remove  any  ores  on  said  lands  except  soch 
as  it  shall  actually  convert  Into  merchantable 
iron  In  Its  own  furnace  or  forges,  and  provid- 
ed further  it  shall  not  In  such  mining  or 
quarrying  operations  nse  or  Injure  any  of 
the  Improvements  which  may  be  placed  up- 
on said  lands  by  other  persons  without  pay- 
ing Just  and  equitable  damages  therefor,  nor 
shall  it  occupy  in  snch  operations  more  land 
than  Is  absolutely  necessary  to  open  and 
woA  successfully  such  mines  of  Iron  or  mar- 
ble as  may  be  discovered.  And  It  shall 
purchase  and  pay  at  the  rate  of  twelve  dol- 
lars per  acre  for  unimproved  lands  which 
It  may  acquire  for  such  purposes.  The 
rights  and  easements  above  mentioned  shall 
descend  to  the  corporate  successors  of  the 
party  of  the  second  part,  but  not  to  its  as- 
signs. The  party  of  the  first  part  hereby 
agrees  and  hinds  himself  In  nowise  to  convey 
or  encumber  any  of  the  lands  hereinbefore 
mentioned  except  with  a  reservation  of  all 
rights  and  easements  hereby  secured  and 
Intended  to  be  secured  to  the  party  of  the 
second  part.  All  the  above  rights  and  ease- 
ments are  subject,  however,  to  .the  terms  of 
a  certain  deed  and  an  agreement,  accom- 
panying the  same,  executed  by  James  L. 
Reynolds  and  wife  to  tbe  party  of  the  first 
part  on  the  26th  day  of  February,  A.  D. 
1S57,  and  recorded  in  Register's  ofllce  of 
snid  county  In  Liber  *B'  of  Deeds  on  pages 
381  and  382,  to  which  record  for  further  par- 
ticulars reference  is  hereby  made." 

This  lease  covers  the  land  here  In  dispute. 
On  the  same  day  tbe  deed  from  Harvey  to 
tbe  Pioneer  Iron  Company  was  executed, 
viz.,  April  22,  1857,  Harvey  executed  an  in- 
strument to  the  Pioneer  Iron  Company  cov- 
ering the  same  land  as  that  described  in  the 
above  instrument  of  September  ITtb.  The 
rights  and  privileges  thereby  conveyed  are 
aa  follows: 

"First.— The  right  to  cut  and  remove  all 
the  timber  and  wood  standing  or  otherwise 
tbereon,  for  the  purpose  of  converting  the 
same  into  charcoal  for  manufacturing  pur- 
poses or  such  other  uses  as  may  be  desirable 
to  tbe  party  of  the  second  part.  Such  wood 
nnd  timber  to  be  used  and  removed  witbln 
five  years  from  date,  when  within  that  peri- 
od It  shall  suit  the  convenience  of  tbe  party 
of  the  second  part  thus  to  do.  Provided, 
bowever,  that  after  clearing  Its  own  land  In 
fee,  on  section  six,  T.  47,  R.  20,  It  sball  next 
remove  the  timber  from  tbe  balance  of  land 
in  that  section  herein  described  until  it  Is 
all  removed.  Then  it  shall  remove  that 
on  section  seven  herein  mentioned.  Then 
that  on  section  eight  in  like  manner.  Tben 
next  In  succession  that  on  section  five  after 
clearing  its  own  land  on  the  same,  and  lastly 
those  In  section  thirty-one,  in  township  48 


I  of  range  26  west  This  stipulation,  howev», 
j  at  all  times  to  be  subject  to  future  agree- 
ments  between  the  parties  hereto.  Provided, 
further,  tliat  as  far  as  may  t>e  consisteDt 
with  the  lotereat  of  said  company,  it  being 
tbe  Judge  in  these  respects,  the  land  wbeD 
I  the  timber  Is  removed  sliall  be  left  In  a  fa- 
vorable condition  for  improvements,  particu- 
larly with  a  view  to  tbe  erection  of  other 
furnaces  thereon. 

"Second.— The  party  of  the  second  part 
shall  have  in  perpetuity  the  right,  free  of 
charge  (except  for  land  damages  hereinafter 
mentioned),  to  mine,  obtain  and  nse  any  ores 
or  marbles  foimd  on  said  lands,  or  on  aay 
I  other  lands  now  owned  by  the  party  of  tbe 
first  part  In  either  of  the  townships  above 
.  mentioned,  provided  it  shall  not  mine  or  ob- 
-  tain  any  ores  on  said  lands  except  wliat  It 
shall  actually  convert  Into  merchantable  Iron 
In  its  own  establishment.    It  shall  also  be 
1  at  its  own  expense  for  mining,  and  shall  not 
1  use  or  injure  the  Improvements  placed  upoo 
;  the  land  by  others  without  paying  Just  and 
I  equitable  damages  therefor.    Neither  sball  It 
I  be  entitled  to  take  any  more  land  to  oecupj' 
i  than  ts  clearly  necessary  to  open  the  mine 
I  for  the  iron  ore  or  marble  to  be  obtained 
!  readily  therefrom,  and  shall  pay  twelve  do)- 
I  lars  per  acre  for  nnlmprored  lands  whicb  It 
I  may  require. 

j  "These  privileges  shall  only  descend  to  the 
j  party  of  the  second  part's  successors  in  cor- 
'  porate  succession. 

"The  party  of  the  second  part  agrees  not 
to  In  any  wise  convey  the*  lands  mentioned 
I  except  with  a  reservation  of  these  rights  and 
privileges  to  the  party  of  the  second  part 
"These  rights  and  privileges  are  made  sob- 
I  Ject,  however,  to  the  terms,  of  the  prior  deed 
!  of  James  U  Reynolds  and  wife  to  tbe  party 
of  the  first  part  by  which  he  acquired  title 
to  the  lands  mentioned,  vblch  reservations 
were  known  prior  to  the  executing  of  this  In- 
denture." 

This  Instrument  Is  known  as  the  "Prelimi- 
nary Agreement"   Immediately  after  the  or 
ganlzatlon  of  the  company  It  issued  a  clrco- 
I  lar  stating  Its  object  to  t>e  to  engage  BOleI.T 
I  and  immediately  in  the  production  of  pifi 
i  iron,  and  its  Intention  to  confine  its  expendl- 
I  tures  to  tbe  least  amount  necessary  to  enter 
1  upon  the  production  of  the  single  staple 
'  pig  iron.    On  April  26,  18(S9,  the  Pioneeer 
I  Iron  Company  issued  another  circular,  la 
I  which  It  was  stated  that  the  "cost  of  the 
two  furnaces  which  It  was  thought  advan- 
j  tageouB  to  erect  (Instead  of  only  one,  as  orig- 
I  inally  contemplated),  together  with  other  \m- 
expected  outlays,  bad  Increased  tbe  expendl- 
'  tures  nearly  $30,000  beyond  the  capital  of 
;  tbe  company."    In  May,  1857,  tbe  company 
I  had  contracted  for  machinery.  In  June  com- 
j  menced  tbe  construction  of  its  furnace,  and 
when  tbe  99-year  lease  was  executed  Its  con- 
I  Btruction  was  well  advanced.    Not  long  after 
j  its  organization  the  coirrpflnv  madte^me  ex- 
1  plorations  on  ^^^'liSiS^^^Mi^y.  but. 
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dlscoTeriiig  no  ore  of  sufflciently  good  qual- 
itj  for  ase,  abandoned  further  operations  In 
that  direction,  and  during  its  lifetime  mnde 
no  farther  effort  to  mine  ore  from  Its  own 
lands  for  ose  In  Its  furnace.  The  company 
became  financially  emharntssed  In  1806; 
leased  its  own  plant  and  all  its  lands  and 
property.  Including  the  99-year  lease,  to  the 
Iron  Cliffs  Company,  a  corporation  organized 
under  the  laws  of  this  statfc  From  that  time 
the  Pioneer  Iron  Company  ceased  to  operate 
its  furnaces.  Shortly  after  the  lease  to  tbe 
Iron  Cliffs  Company,  that  company  acquir- 
ed the  entire  capital  stock  of  tbe  rioneer 
Iron  Company,  and  continued  to  own  It  until 
after  October  18,  1889.  In  1807,  the  Legis- 
lature passed  an  act  authorizing  the  Iron 
ClitTs  Company  to  acquire  and  bold  stock  in 
any  company  formed  for  manufacturing  pit; 
Iron,  wrought  iron,  or  steel.  In  September  10, 
lfi74,  the  Iron  Cliffs  Company  mortgaged  all 
Its  property,  Including  the  capital  stock  of 
tbe  Pioneer  Iron  Company.  Tbe  debt  secur- 
ed thereby  was  paid  in  1889.  At  various 
times  from  1858  to  1877,  Harvey  conveyed 
by  appropriate  deeds  various  parcels  of  the 
lands  to  other  parties.  The  Pioneer  Iron 
Company  also  made  several  conveyances. 
From  1866  to  1890  tbe  Iron  Cliffs  Company 
operated  tbe  furnace.  Afterwards  it  was  op- 
erated by  the  Cleveland-Cliffs  Iron  Com- 
pany, a  corporation  organized  under  the  laws 
of  West  Virginia,  until  1894,  when  that  com- 
pany dismantled  the  furnace,  and  has  never 
rebuilt  it. 

Complainants  are  tbe  owners  by  mesne 
couTeyances  of  the  mineral  Interests  and  res- 
ervations remaining  in  James  L.  Reyno!dB 
upon  tbe  execution  of  hla  deed  to  Harvey, 
and  of  tbe  interest  of  Harvey  by  foreclosure 
proceedings  upon  -a  mortgage  executed  by 
Harvey  to  complainant  Edward  Breltung,  tbe 
father  of  the  complainant  Edward,  execution 
•ales  against  Harvey,  and  a  quitclaim  deed, 
executed  by  Harvey,  of  his  Interests  In  tbe 
lands.  They  and  tbeir  lessees,  beginning 
about  1870,  have  explored  each  40-acre  tract 
covered  by  the  above  99-year  lease,  and  have 
found  ore  on  each  tract  upon  which  tbe  de- 
fendants have  entered  for  the  purpose  of  ex- 
ploration; have  mined  ore  therefrom  amount- 
ing to  at  least  3.000,000  tons,  and  have  ex- 
pended money  tbereon  amounting  to  at  least 
$700,000.  These  explorations  were  carried 
on  openly  and  notoriously  for  more  than  20 
years.  The  charter  of  the  Pioneer  Iron  Com- 
pany expired  by  limitation  in  1887.  No  steps 
were  taken  to  reorganize  It  until  18S0.  On 
October  7,  1889,  a  special  meeting  of  the 
stockholders  of  the  company  was  called,  and 
the  continuance  of  its  corporate  existence  di- 
rected for  a  period  of  30  years  from  tbe  ex- 
piration of  Its  former  term.  This  action  was 
taken  under  an  amendment  to  tbe  Constitu- 
tion. On  October  18th  articles  of  reorganiza- 
tion were  executed,  and  filed  In  the  office  of 
tbe  Secretary  of  State  April  8.  1890.  On  Jan- 
oarj  9,  1900,  a  notice  In  the  name  of  the 


1  Pioneer  Iron  Company  was  served  upon  tbe 
complainants  that  they  bad  entered  upon  cer^ 
tain  of  the  lands  In  controversy  (describing 
them)  for  the  purpose  of  exploring  for  Iron 
ore  "to  be  used  In  tbe  furnaces  of  said  com- 
pany of  the  undersigned  in  said  county,  ac- 
cording  to  the  grant  made  to  it  in  the  lease 
executed  to  the  undersigned  by  Charles  T. 
Harvey  on  the  17th  day  of  September,  A.  D. 
I  1857."  Two  similar  notices  were  served  later 
I  In  regard  to  other  lands.    Thereupon,  on 
i  March  9,  1900,  complainants  filed  their  bill 
j  in  chancery,  praying  that  the  title  to  their 
lands  be  quieted,  tbe  title  confirmed  In  them, 
i  and  that  the  defendants  be  restrained  from 
!  entering  upon  said  lands  to  mine  and  re- 
.  more  ore.   Answers  were  duly  filed,  proofs 
I  taken,  and  decree  entered  for  tbe  complain- 
ants. 

I  Complainants,  in  tbelr  bill  and  brief,  state 
I  their  position  as  follows:  "(1)  That  Harvey 
j  acquired  the  indivisible,  but  not  tbe  exclu- 
]  slve,  right  to  mine,  free  of  royalty,  for  the 
purposes  Indicated,  during  his  Ufettme.  (2) 
That  this  special  mining  privilege  was  termi- 
nated and  extinguished  by  a  division  of  the 
estate,  both  Harvey  and  tbe  Pioneer  Iron 
Company  having  conveyed  separate  porttons 
of  tbe  land  to  different  parties.  That,  while 
Harvey's  special  privilege  could  be  assigned 
as  an  entirety.  It  could  not  be  cut  up,  and 
conveyed  in  separate  parcels.  (3)  The  99- 
year  lease  provides  that  the  lessee  should  not 
*mine  or  remove  any  ores  on  said  lands,  eX' 
cept  such  as  it  shall  actually  convert  Into 
merchantable  iron  on  Its  own  furnaces  and 
forges,'  thus  making  the  right  appurtenant  t<i 
said  furnaces  and  forges.  The  furnnces  and 
forges*  referred  to  have  long  since  been  dis- 
mantled and  abandoned.  With  their  destruc- 
tion and  abandonment  tbe  incorporeal  right 
to  mine  for  tbelr  use  ceased  to  exist.  (4) 
The  lease  provides  that  the  rights  and  ease- 
ments mentioned  shall  'descend  to  the  cor- 
porate successors  of  the  company,  but  not  to 
its  assigns.'  The  thirty-year  corporate  term 
for  which  the  company  was  organized  ex- 
pired April  2,  1887,  and  all  nonassignable  In- 
corporeal rights  which  it  may  have  bad  at 
that  time  were  thereby  terminated.  The 
company  had  no  corporate  successor.  (5i 
That  the  Pioneer  Iron  Company  did  not  for 
more  than  ten  years  next  preceding  the  2d 
day  of  April,  1887,  carry  on  the  business  for 
which  it  was  organized,  and  therefore  wns 
not  authorized  by  Act  142  of  the  Public  Acts 
of  1889  to  reorganize.  (6)  The  Pioneer  Iron 
Company  has  not  been  reorganized  In  compli- 
ance with  law." 

The  defendants  deny  these  contentlona 
and  Insist  that:  "The  deed  of  February  26. 
1857,  from  Reynolds,  conveys  a  fee-simple 
absolute  to  Harvey,  'his  heirs  and  assigns.' 
not  in  the  surface  or  part  of  the  lands  de- 
scribed, but  'In  all  the  estate,  right,  title,  In- 
t^est,  claim,  and  demand  whatsoever'  which 
Reynolds  had  therein.  The  clause  referring 
to  Contract  A  does  not  express  an  exception 
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to  thts  grant,  but  merely  relieves  from  the 
operation  of  the  'full  warranty'  of  the  deed 
the  rlgbts  which  the  parties  agreed  In  Con- 
tract A  that  Reynolds  (not  his  heirs  and  as- 
signs) should  have,  or  at  most  amounts  mere- 
ly to  a  reservation  to  Bcynolds  of  an  incor- 
poreal hereditament  comprlBlDg  certain  un- 
discovered mineral  rights,  and  the  rights  to 
acquire  from  Harvey,  as  owner  of  the  fee, 
certain  surface  privileges  by  paying  for  them. 
The  provisions  of  Contract  A,  properly  con- 
strued with  the  deed,  and  as  a  part  thereof, 
constitute  an  agreement  between  the  parties 
to  the  deed,  by  which  Reynolds  (not  for  his 
belrs  and  assigns)  reserved  to  himself,  or, 
more  properly,  acquired  back  from  Harvey, 
certain  mineral  rights  and  rights  of  acquisi- 
tion during  his  lifetime  In  the  lands  which  he 
granted  by  deed  to  Harvey  and  his  helra  for- 
ever. By  It  Reynolds  had  an  Incorporeal 
hereditament  (not  a  vested  right  In  the  land, 
for  he  had  parted  with  all  thnt),  but  a  naked 
right  to  a  share  In  minerals  if  discovered  and 
reduced  to 'possession,  and  a  further  naked 
right  to  buy  back  at  a  certain  price  such  sur- 
face rlgbts  from  Harvey  as  might  be  required 
to  reduce  such  minerals  to  possession,  If 
found.  Harvey  acquired  no  right  by  Con- 
tract A.  The  final  proviso  Is  not  In  any  sense 
n  grant  from  Reynolds,  for  he  granted  all  he 
bad  in  the  deed.  It  merely  defines  the  rights 
which  Reynolds  Is  reserving  by  explaining 
that  his  right  to  one-half  the  ore  which  may 
Ite  discovered  shall  not  require  Harvey  to  ac- 
I'liunt  for  ore  which  Harvey  may  use  for 
manufacturing  In  Marquette  county." 

Frank  A.  Bell  (Hoyt,  Dustln  &  Kelley  and 
Don  M.  Dickinson,  of  counsel),  for  appellants. 
S.  W.  SbauH  (Arch  B.  Eldridge,  Charies  B. 
Brown,  Benton  Hanchett,  and  H.  F.  Penning- 
ton,  of  counsel),  for  complainants. 

GBANT,  J.  (after  stating  the  facts).  1.  It 
is  urged  that  this  hill  cannot  be  maintained, 
because  Its  main  purpose  Is  to  declare  a  for- 
feiture of  the  99-year  lease,  and  that  courts 
of  equity  will  not  enforce  a  forfeiture.  Coun- 
sel cite  In  support  of  this  contention  Funk  t. 
Haldeman,  53  Pa.  229;  Story's  Eq.  Jur.  ( 
131fl;  Bispham's  Prln.  in  Eq.  S  181;  Pomeroy, 
Eq.  Jur.  §  459;  Crane  v.  Dwyer,  9  Mich.  351, 
60  Am.  Dec.  87;  White  v.  Pt.  Huron,  etc.,  B. 
Co.,  13  Mich.  356.  The  general  rule  Is  un- 
doubtedly as  stated  In  Funk  v.  Haldeman. 
The  statement  by  the  court  was  not  neces- 
sary to  a  decision  of  the  case.  The  court 
held  that  there  was  no  violation  either  of 
tenure  or  covenants  of  the  Instrument  which 
conveyed  to  Funk  an  Incorporeal  heredita- 
ment in  fee,  namely,  the  right  to  eater  upon 
certain  lauds  for  the  purpose  of  prospecting, 
boring,  and  taking  away  ore,  oil,  etc.,  out 
of  the  earth.  The  claim  was  that  Funk  had 
subdivided  that  which  he  could  only  hold  In 
entirety,  and  had,  therefore,  lost  all.  At  the 
close  of  the  opinion  the  court  snld  that.  If 
Funli  had  lost  his  rlgbts  by  the  subdivision, 


'  "a  chancellor  would  be  likely  to  send  the 
grantors  into  a  court  of  law  to  enforce  the 
forfeiture  by  ejectment;  for  eqnity  does  not. 
ordinarily,  enforce  forfeitures."  The  case 
does  not  hold  that  In  no  case  of  forfeiture 
may  a  court  of  equity  interfere.  Pomeroy 
states  that  those  cases  which  appear  to  be 
exceptions  to  the  rule  are  not  so  In  really. 
Bispham  says,  "In  some  cases,  however,  the 
enforcement  of  a  forfeiture  may  be  regarded 
In  equity  with  favor."  Crane  v.  Dwyer 
was  an  attempt  to  enforce  In  equity  a  for 
felture  of  a  land  contract,  the  vendee  beins 
In  possession.  The  forfeiture  sought  to  be 
enforced  in  White  r.  Pt.  Huron,  etc,  B.  Co- 
was  similar.  These  cases  are  in  accord  with 
the  general  rule.  See.  also,  Hodges  y,  Buell 
(Mich.)  95  N.  W.  1078.  The  Supreme  Court 
of  Pennsylvania,  In  Brown  t.  Vandergrift  80 
Pa.  142,  stated  the  doctrine  to  be  that  equity 
"abhors  a  forfeiture  when  it  works  a  Iots,  but 
not  when  it  works  equity,  and  protects  the 
landowner  against  the  Indifference  and  lach- 
es of  the  lessee,  and  prevents  a  great  mis- 
chief." In  that  case  tbe  lessee  agreed  to 
keep  bis  lease  good  by  a  payment  of  $30  per 
month  until  he  should  commence  op^^tlons, 
and,  falling  to  do  so,  the  lease  was  forfeited. 
He  paid  for  3  months;  then  failed  to  pay  or 
to  commence  operations  for  11  months.  He 
sought  to  continue  his  lease  by  tendering  pay- 
ment for  the  11  months.  Equity  interfered, 
and  declared  the  lease  forfeited.  In  EI)erts 
v.  Fisher,  44  Mich.  561,  7  N.  W.  211,  this 
court,  speaking  through  Mr.  Justice  Camp- 
bell, said :  "There  Is  no  rule  that  equity  will 
not  recognize  a  forfeiture  when  it  Is  only  one 
of*  the  Incidents  of  a  past  transaction."  In 
that  case  It  was  held  that  the  lease  Involved 
had  expired  by  Its  own  limitation,  and,  ontil 
renewed,  had  lost  any  efficacy.  Where  a  les- 
see has  abandoned  the  premises,  asserted  no 
right  under  his  lease  for  many  years,  and 
the  lessor  bas  been  in  exclusive  possession, 
acting  in  apparent  hostility  to  the  lease,  eq- 
uity will  Interfere  to  prevent  the  lessee  from 
afterwards  attempting  to  take  possession  un- 
der the  lease  and  asserting  its  existence.  See 
Detlor  V.  Holland  (Ohio}  40  N.  B.  680.  40 
E.  A.  206. 

Tbe  bill  in  this  case  alleges  exdmdre  pos- 
session for  more  than  15  years  In  the  com- 
plainants; an  abandonment  by  tbe  Pioneer 
Iron  Company  of  the  lease  for  neariy  40 
years;  that  the  Pioneer  Iron  Company  was 
dead  by  reason  of  the  expiration  of  its  char- 
ter; that  the  right  to  mine  ore  conveyed  by 
the  lease  to  the  Pioneer  Iron  Company  was 
appurtenant  to  the  furnaces  which  It  was 
then  erecting;  that  said  furnaces  were  dis- 
mantled In  1894;  that  no  other  furnace  has 
been  erected  since;  and  that  said  right  to 
mine  ore,  conveyed  by  said  lease,  was  per- 
sonal to  tbe  Pioneer  Iron  Company,  and  in- 
capable of  assignment  We  think,  bowever, 
tbe  main  purpose  of  the  bill  la,  not  to  declare 
a  forfeiture  of  the  lease,  but  to  determine  tbe 
rights  of  the  i^r|ie^^^c^^^  largely 
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cpon  the  constmctJon  of  the  deeds,  the  leases, 
and  the  various  acts  and  conduct  of  the  par- 
ties, extending  over  a  period  of  more  than  40 
y-ai-'.  !ind  to  enjoin  a  continuing  trespass. 
The  t-ase  Is  one  peculiarly  appropriate  to  a 
court  of  equity. 

The  bill  sets  forth  three  notices  In  the 
name  of  the  Pioneer  Iron  Company  that  it 
bad  entered  upon  the  disputed  lands  for  the 
purpose  of  mining  Iron  ore.  It  is,  therefore, 
fipparent  that  numerous  acts  of  trespass  and 
ihe  removal  of  valuable  ore  were  threatened. 
The  defendants  are  not  In  possession.  The 
Pioneer  Iron  Company,  through  Mr.  Duncan, 
Its  alleged  agent,  who  Is  also  agent  and  man- 
ager of  the  defendant  companies,  gave  notice 
to  the  complainants  that  they  bad  entered  up- 
on certain  of  these  lands  for  the  purpose  of 
exploring  tor  Iron  ore  to  be  used  In  the  fur- 
naces, according  to  the  grant  made  In  the  99- 
year  lease.  Under  this  notice  and  all  the  oth- 
ers there  was  no  claim  of  occupancy  by  the 
dpfendants  or  the  Pioneer  Iron  Company  by 
ailverse  possession.  Whether  or  not,  imder 
these  circumstances,  ejectment  would  He,  we 
need  not  determine.  Complainants  being  In 
possession  of  the  property,  If  their  title  Is 
Talid,  Irreparable  injury  was  threatened  by 
the  defendant.  Such  trespasses  a  court  of 
p<iuity  will  enjoin.  Poraeroy's  Bq.  Jur.  | 
13o7;  Stone  v.  Roscommon  Lumber  Co.,  59 
Mich.  31,  26  N.  W.  216;  Hall  v.  Nester.  122 
Mich.  141.  80  N.  W.  982;  Halpin  v.  McCune, 
107  Iowa.  494.  78  N.  W.  210:  Campbell  v. 
Kent  Circuit  Judge,  111  Mkn.  575,  70  N.  W. 
141;  Wolf  Brick  Co.  v.  Lonyo  (Mich.)  93  N. 
W.  251;  West  Point  Iron  Co.  t.  Reymert,  45 
N.  y.  703;  Oolagah  Coal  Co.  v,  McCaleb,  68 
Fed.  86,  15  C.  C.  A.  270. 

2.  It  Is  also  urged  as  a  fatal  objection  to 
the  maintenance  of  the  bill  that  the  Pioneer 
Iron  Company  Is  not  made  a  party.  Under 
tbe  allegations  of  the  bill,  and  as  well  under 
the  proofs,  the  Pioneer  Iron  Company  Is  used 
as  a  "dummy"  for  the  benefit  of  the  defend- 
ant companies.  Tbe  defendants  own,  and 
have  owned  for  many  years,  all  its  capital 
rtock,  its  furnaces  and  property,  both  real 
and  personal.  They  have  managed  all  Its  af- 
fairs, and  for  their  own  beneflt.  All  Its  ac- 
countf?.  If  any  have  been  kept  In  the  name  of 
the  Pioneer  Iron  Company,  have  been  kept 
npon  tbe  books  of  the  defendants.  Tbe  de- 
fendants refused  upon  tbe  trial  to  produce 
the  books  of  the  Pioneer  Iron  Company,  or 
their  own  books  showing  the  accounts.  Some 
of  Its  officers  having  charge  of  the  books 
were  produced  as  witnesses,  and  testified  to 
the  above  facts.  Under  these  circumstances 
ttiese  defendants  cannot  escape  the  conse- 
qnence  of  their  acts  done  In  the  name  of  the 
Pioneer  Iron  Company  for  their  own  beneflt. 
Admitting  that  tbe  Pioneer  Iron  Company  Is 
Dot  a  dead  corporation,  yet  all  Its  property, 
franchise,  and  rights  are  owned  by  the  de- 
fpndant  companies,  so  far  as  the  rights  under 
tbe  99-year  lease  are  concerned,  and  are  fully 
r^reaented  hj  those  now  before  the  court 


The  theory  of  tbe  complainants,  as  stated  In 
their  bill,  is  that  the  Pioneer  Iron  Company 
Is  a  dead  corporation;  Its  charter  expired  by 
limitation  April  2,  1887;  and  that  no  steps 
were  taken  for  some  time  thereafter  to  reor- 
ganize the  corporiition  under  the  amendment 
to  the  Constitution  and  the  law;  and  that 
j  that  action  was  wholly  invalid.  THe  Pioneer 
I  Iron  Company  therefore  was  not  a  necessary 
'  party.  15  Enc.  PI.  &  Pr.  p.  627;  Hale  v.  Hale. 
I  140  111,  227,  33  N.  E.  858,  20  L.  R.  A.  247.  Com- 
!  plainants  could  not  well  have  made  the  PIo- 
I  neer  Iron  Company  a  party  defendant  with- 
j  out  recognizing  it  as  an  existing  corporation. 
I  Its  existence  was  in  Issue,  and,  having  expir- 
ed by  limitation  of  its  charter,  the  burden  of 
proof  was  upon  the  defendants  to  show  a 
I  valid  reorganization,  so  as  to  make  it  the 
■  successor  of  the  company  within  the  terms  of 
I  the  9fl-year  lease.    Equity  will  enjoin  the 
'  threatened  acts  of  those  assuming  to  act 
within  the  name  of  a  dead  corporation.  Atty. 
Gen.  V.  The  Chicago  &  Evanston  R.  Co.,  112 
111.  520;  Brooklyn  Steam  Transit  Co.  v.  City 
of  Brooklyn.  78  N.  Y.  525. 

3.  The  further  answer  to  those  objections 
to  the  jurisdiction  of  the  court  is  that  they 
should  have  been  raised  by  demurrer.  The 
facta  upon  which  they  are  based  are  ap- 
parent upon  "the  face  of  the  bill.  The  de- 
fendants having  answered,  put  tbe  case  at 
Issue  upon  the  merits,  and  taken  proofs  up- 
on that  Issue,  cannot  now  raise  tbe  question 
of  Jurisdiction.  Wolf  Brick  Oo.  v.  Lonyo. 
supra;  Le  Roy  v.  Piatt,  4  Paige,  Ch.  81; 
Livingston  v.  Livingston,  4  Johns.  Ch.  290. 
8  Am.  Dec.  562;  Waterloo  Mining  Oo.  v. 
Doe,  82  Fed.  45,  27  O.  0.  A.  50. 

4.  Ooustruction  of  deod  from  Reynolds  to 
Harvey.  Whatever  Interests  in  the  lands 
Reynolds  reserved  In  himself  which  were 
assignable  by  him  ot  descendable  to  his 
heirs,  tiie  complainants  own  by  appropriate 
deeds.  Whatever  Interests  are  not  now  vest- 
ed In  the  Pioneer  Iron  Company  by  the  99- 
year  lease  are  also  owned  by  complainants 
by  appropriate  conveyances  from  Harvey. 
The  first  Important  question,  therefore,  Is, 
what  Interest  did  Reynolds  convey  to  Har- 
vey, and  what  did  he  retain  in  himself? 
Defendants  Invoke  the  rule  that  deeds  must 
be  construed  most  strongly  against  the  grant- 
or. This  rule  cannot  be  Invoked  to  defeat 
the  Intent  of  the  grantor  fairly  gathered 
from  the  four  comers  of  the  instrument 
Resort  to  this  rule  will  only  be  bad  when 
otlier  rules  of  construction  fall.  Swan  v. 
Morehouse,  6  D.  C.  228.  Deeds  are  contracts, 
and  when  courts  can  ascertain  from  the 
deed  Itself  the  Intent  of  the  grantor,  the 
deed  will  be  construed  so  as  to  give  that 
Intent  effect,  and  that  intent  will  be  carried 
out  "as  the  mass  of  mankind  would  view 
it,"  and  not  In  accord  with  the  technical 
definition  of  the  words.  A  dispute  raised 
between  parties  as  to  the  moaning  of  the 
language  of  an  instrument  does  9Qt~.QtiU.- 
self  create  a  doubt  Bo^ifla^tdblEiadtt^y^klp^ 
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plication  of  the  rule  defendants  Invoke. 
Therefore  the  d^nltlon  agreement,  dated 
Fehruai7  9, 1871,  between  Beynolds  and  Har- 
vey,  specifically  stating  what  Interest  Beyn- 
olds conveyed  and  what  he  retained  (which 
agreemoit  Is  referred  to  hereafter),  does  not 
of  itself  show  a  doubt  as  to  the  meaning  of 
the  deed  which  the  court  will  recognize  as  a 
reason  for  applying  the  rule.  If  there  Is  a 
doubt  as  to  the  meaning,  courts  will  consid- 
er the  situation  of  the  parties,  the  subject- 
matter  of  the  transaction,  the  acts,  con- 
duct and  dealing  of  the  parties.  In  deter^ 
mining  the  meaning  of  any  particular  clause. 
These  rules  of  construction  have  been  recog- 
nized and  applied  by  this  court  in  many 
cases.  Paddack  v.  Pardee,  1  Mich.  421;  Nor- 
rls  T.  Showerman,  2  Doug.  lU;  Branson  t. 
Clreen,  Walk.  Ch.  S6;  Vary  t.  Shea,  86  Mich. 
397.  It  has  often  been  held  that  to  "re- 
serre"  means  an  exception,  and  to  "excepts* 
means  a  reservation.  These  words  are  not 
controlling,  but  will  be  construed  in  the  U^t 
of  the  entire  language  of  tiie  deed.  If  the 
grantor,  no  matter  what  the  words  may  be. 
retains  in  himself  title  to  a  part  of  the  land 
described  In  the  deed,  It  is  an  exception.  In 
such  case  words  of  inheritance  are  not  nec- 
essary to  retain  In  him  the  title  for  himself 
and  hlB  heirs.  This  is  reasonable,  because 
the  deed  did  not  purport  to  convey  the  title 
to  the  part  excepted,  nor  to  divest  blm  of  it 
"Whatever  Is  excluded  from  the  grant  by 
exception  remains  In  the  grantor  as  of  his 
former  title  or  right"  Stockbrldge  Iron  Co. 
V.  Hudson  iron  Co.,  107  Blass.  321.  Where, 
however,  the  language  constltntes  a  reservs- 
tlon— 1.  e.,  '*when  the  thing  which  Is  to  Iw 
the  grantor's  comes  back  to  him  from  the 
grantee  In  the  nature  of  a  grant"— such  as 
rent  or  other  strictly  Incorporeal  heredita- 
ment words  of  Inheritance  are  essential  to 
constitute  a  title  to  the  thing'  reserved  be- 
yond the  life  of  the  grintor.  3  Wash.  (5tb 
Ed.)  405;  Lathrop  v.  Eisner.  83  Mich.  599. 
53  N.  W.  791,  and  autborllies  cited;  Mar- 
vin V.  Brewster  Iron  MIn.  Co.,  65  N.  T.  638. 
14  Am.  Bep.  322;  Sloan  v.  I^awrence  Fur- 
nace Co.,  29  Ohio  St  568;  Whitaker  v. 
Brown,  46  Pa.  197;  Foster  v.  Bunk,  109  Pa. 
291,  58  Am.  Bep.  720.  The  contract  refers 
red  to  In  the  deed  Is  as  much  a  part  of  the 
deed  as  If  Its  provisions  were  Incorporated  In 
the  deed,  and  the  two  will  be  construed  as  one 
Instrument.  Beynolds  did  not  convey  the 
entire  fee  to  Harvey,  and  then  repurchase 
by  the  contract  a  certain  interest  in  the 
lands. 

Applying  the  above  roles,  we  find  no  dif- 
ficulty In  construing  the  deed.  It  is  entire- 
ly clear  that  Beynolds  intended  to  convey 
a  certain  Interest  In  the  land  to  Harvey, 
and  to  retain  the  residue  In  himself.  He 
carved  the  estate  Into  two  parts,  conveyed 
one,  and  retained  the  other.  One  of  the  ex- 
press considerations  Is  "reserrluj?  to  him- 
self an  undivided  half  Interest  In  and  to  all 
the  minerals  which  have  been  or  may  be 


discovered  on  the  premises  r^erred  to  u 
conveyed."  Again,  in  the  proviso,  where 
Harvey  is  required  to  account  tax  ore  min- 
ed and  sold  not  for  his  own  use  or  for  man- 
ufacturing purposes,  B^nolds'  Interest  Ii 
described  as  "his  Joint  half  interest  Uufe- 
under.'*  This  language  is  susceptible  of  but 
one  construction.  It  clearly  shows  that  Beh- 
olds conveyed  to  Harvsy  the  title  to  ooe 
half  of  the  minerals,  and  retained  the  title 
to  the  othor  half  in  himself.  The  deed  and 
contract  were  executed  slmultaneoualy.  Har- 
vey had  nothing  to  grant  till  the  delivery  of 
his  deed.  When  the  deed  w«s  delivered,  his 
contract  was  made  a  part  of  it  and  he  took 
only  what  the  deed  and  contract  constmed 
as  one  instrument  gave  bim.  Beynolds  bur- 
dened his  hslf  interest  by  conveying  to  Har- 
vey the  right  to  take  without  compensatloa 
any  ore  he  might  And  and  mine  upon  the 
premises  for  his  own  use  or  for  manufactur- 
ing purposes,  within  the  limits  of  Marquette 
county.  Some  question  subsequently  arose 
between  Beynolds  and  Harvey  as  to  the  tme 
construction  and  efFect  of  the  deed,  and  there- 
fore, on  February  1,  1871,  they  executed  at 
agreement  known  as  the  "Definition  Agre<^ 
meut,"  in  which,  among  other  things,  it  wiii> 
"declared  and  agreed  that  by  said  deed 
James  L.  Beynolds  conveyed  to  Charles  T. 
Harvey,  his  lieb^  and  asdgns.  the  entire  sur- 
face of  the  lands  described  and  an  undi- 
vided half  of  the  minerals  thneln;  reserv- 
iDg  and  excepting  to  the  said  Beynolds,  his 
heirs  and  assigns,  the  other  undivided  half 
of  said  minerals,  together  with  certain  rights 
and  easements  in  the  surface  as  appurten- 
ant to  said  mineral  Interest"  This  agree- 
ment was  duly  recorded  March  4,  187L  It 
is  not  of  course,  binding  upon  the  defend- 
ants. It  Is,  however,  valuable  as  idiowlDg 
the  undwstondlng  of  Mr.  Harvey,  the  wit- 
ness upon  whom  the  defendants  largely  re- 
ly  to  maintain  their  case,  outelde  of  their 
claimed  construction  of  the  lostruments  In- 
volved, without  considering  any  extrinsic  ev- 
idence. 

In  1879  the  Negaunee  Iron  Company  filed 
a  bill  In  chancery  In  the  circuit  court  for  the 
county  of  Marquette  against  Edward  Brel- 
tung  and  others,  asserting  that  "no  esute 
of  inheritance  or  other  interest  capable  of  be- 
ing transmitted  by  inheritance,  devise,  or 
assignment"  was  reserved  by  or  remained  In 
said  James  L.  Beynolds  after  the  said  con- 
veyance to  Charles  T.  Harvey  of  Febroar; 
26.  1857,  and  prayed  that  the  title  of  the 
complainants  might  be  quieted  as  against 
the  claims  of  Beynolds'  heirs.  Answer  wu 
duly  filed,  proofs  taken,  and  the  bill  dlnnlas- 
ed.  The  decree  dismissing  the  bill  was  en- 
tered February  20,  1880.  No  opinion  was 
filed,  and  the  decree  did  not  state  the  reason 
for  dismissing  the  bill.  The  sole  question, 
however.  Involved  In  the  case  was  the  con-  i 
struction  to  be  placednpon  tlut  deed.  It 

seems  clear  t^HMitill^b^Ci^Ste*'*'^®  **™ 
dismissed  wlthont  aetermmln{(Jtnis  question. 
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No  appeal  was  taken,  and  the  parties  to  tbat 
suit— the  complainants  here— haTe  evidently 
acted  upon  the  faith  of  that  decree,  and 
haTe  expended  rwy  large  saua  of  money  In 
the  purchase  of  these  lands,  In  exploration, 
and  the  erection  of  mining  plants.  Com- 
plainant Breltung  bought  certain  Interest  for 
-which  he  paid  f4S,000,  and  his  father  booght 
the  Interest  of  Reynolds'  heirs  tot  $KS,O0O. 
Sereral  mining  contoTatlons  bare  been  ot^ 
ganlzed,  and  valuable  mines  opened  by  them, 
upon  the  flalth  of  the*  validity  of  complain- 
ants' tlt1&  While  that  decision  may  not 
bind  the  Pioneer  Iron  Oompany  and  the  de- 
fendants, yet  It  Is  entitled  to  great  weight, 
as  it  stood  unquestioned  for  20  years,  and 
must  have  been  known  to  the  officers  of  the 
Pioneer  Iron  Company  and  these  defendants. 

In  1880  the  Arctic  Iron  Company  hied  a 
bill  in  equity  against  tbe  Plonew  Iron  Com- 
pany, alleging  tbe  ownersfalp  by  them  as  ten- 
ants In  common  of  the  minerals  upon  certain 
lands  covered  by  the  99-year  lease.  The  bm 
alleged  that  the  Arctic  Iron  Company  was  the 
owner  of  the  undivided  half  of  the  minerals, 
but  that  the  title  of  said  company  was  sub- 
ject to  the  right  of  the  Pioneer  Iron  Com- 
pany to  mine  for  its  own  use  or  for  manafao- 
tnrlng  parposes  within  the  county  of  Mar- 
quette. In  its  answer  the  Pioneer  Iron  Com- 
pany avored  that  Its  ownership  was  subject 
'*tD  the  right  of  the  said  complainant  [the 
Arctic  Iron  Company]  to  an  undivided  half 
of  all  the  minerals  which  may  have  been 
beretofbre  discovered  thereon  or  may  nere- 
after  be  discovered  theteon."  This  is  a  di- 
rect and  solemn  recognition  in  writing  that 
Reynolds  retolued  tlie  title  In  fee  to  one- 
half  of  the  minerals  by  his  deed  to  ^rvey. 
Sliortly  before  defendants  served  their  no- 
tices in  the  name  of  the  Pioneer  Iron  Oom- 
pany of  entering  upon  said  lands  under  the 
SB-year  lease,  they  applied  to  complainants 
for  options  or  leases,  being  refoaed  which 
they  attempted  to  eatee  under  tbe  99-year 
lease.  The  conduct,  therefore,  ot  these  de- 
fendants, is  consistrait  only  wifli  tbe  theory 
that  they  recogidsed  the  title  to  an  undivided 
half  of  the  minerals  to  be  in  these  complain- 
ants. 

S.  The  construction  of  the  99-year  lease. 
By  the  deed  from  Reynolds  to  Harvey,  Har^ 
rey  acquired  the  sole  right  to  mine  for  him- 
self and  his  assigns,  free  of  cost  or  com- 
pensation, for  the  purposes  spedfled.  Tbe 
right  was  an  incorporeal  and  Indivisible  her- 
editament in  Reynold^  undivided  half  mter- 
eat.  It  gave  Harvey  no  titje  to  the  ore  In 
place.  The  word  "sole,"  In  the  term  "sole 
rl^t,"  is  not  used  In  tbe  sense  tbat  it  ex- 
eluded  Reynolds  from  the  right  to  mine,  for 
the  deed  ecpressly  conferred  tbat  right  upon 
him.  It  Is  descriptive  of  the  right  Harvey 
had  in  the  ore,  and  excludes  any  other  right 
thereto  in  him.  The  99-year  lease  conveyed 
to  the  Pioneer  Iron  Company  only  an  Indi- 
visible, incorporeal,  and  personal  right  to 
mine  ore,  and  then  only  tor  sneb  as  it  should 


actually  convert  into  merchantable  Iron  at  Its 
own  furnaces  or  forgea  It  granted  only  cex^ 
tain  rights  and  privlle^s  tor  a  spedflc  por^ 
pose.  It  prohibited  astfgnment  and  tbe  min- 
ing of  ore  for  furnaces  not  owned  by  tbe 
company.  It  was  not  exclusive  of  the  right 
of  Harvey,  Us  belrs  and  grantees,  to  mine 
fW  or&  Such  rights  may  be  assigned  or  con- 
veyed In  entirety,  but  not  in  severalty. 
'•They  may  be  appurtenant  to  another  piece 
of  land;  as,  for  example,  to  a  furnace  prop- 
erty.** Barringer  &  Adams,  Iaw  of  Mines 
and  Mining,  p.  5S;  Sllsby  v.  Trotter,  29  N.  J. 
Eq.  228;  Olonlngcr  v.  Franklin  Goal  Co.,  CD 
Pa.  9,  93  Am.  Dec.  720;  Harlow  v.  Lake  Su- 
perior Iron  Co.,  30  Mich.  106,  121,  and  au- 
thorities cited;  Van  Rensselaer  Radchif,  10 
Wend.  689,  25  Am.  Dec.  582.  Whether  the 
effect  of  the  conveyances  made  by  Harvey  to 
the  Pioneer  Iron  Company  and  to  otbers  ef- 
fected a  dinaion  of  this  incorporeal  heredita- 
ment, we  find  it  unnecessary  to  determine,  as 
the  case  will  be  disposed  of  on  other  grounds. 
Was  this  right  to  Inlne  ore  under  this  lease 
appurtenant  to  tbe  furnace  then  existing?  It 
is  true  that  the  lease  itself  does  not  In  ex- 
press terms  limit  it  to  the  then  existing  fur- 
nace. We  must,  therefore,  look  to  tbe  situa- 
tion of  the  parties,  the  object  hi  contempla- 
tion, and  the  surrounding  circumstances,  in 
determining  the  question.  The  lease  speaks 
In  the  present  tense.  Tbe  furnace,  witu  Its 
two  stacks,  was  then  In  exlst^ice.  It;  in- 
stead of  the  lease.  Mr.  Harvey  bad  made  a 
contract  on  September  17,  1857,  to  supply  tbe 
fnmace  or  furnaces  of  tbe  Pioneer  Iron  Com- 
pany with  iron  ore  sufficient  for  its  use,  clear- 
ly such  contract  would  be  held  to  mean  the 
furnace  or  furnaces  as  It  or  they  then  exist- 
ed. If  A.  enter  into  a  contract  with  B.  to 
Ban>ly  B.'s  flouring  mills  fbr  a  series  of 
yeara  with  sufficient  wheat  to  keep  them  run- 
ning, and  B.  have  two  mills,  dearly  tbe  con- 
tract would  mean  tbat  A.  should  supply  B. 
with  wheat  for  tbe  mills  then  erected,  and 
not  for  tbie  mQIs  be  might  thereafter  erect. 
The  same  rule  would  hold  if  B.  obtahi  from 
A.  the  right  for  a  soles  of  years  to  enter 
upon  A.'8  land  and  raise  wheat  for  use  in  bis 
mills.  Harvey  and  tiie  Pioneer  Iron  Com- 
pany were  dealing  with  things  as  they  ex- 
isted, end  not  with  things  that  might  exist 
thereafter.  The  preliminary  agreement  exe- 
cuted at  tbe  same  time  of  tbe  deed  by  Harvey 
to  the  Pioneer  Iron  Company  limited  the 
right  to  use  the  ores  mined  "to  its  [the  Pio- 
neer Iron  Company's]  own  establlahment." 
A  furnace  may  have  one  stack  or  more.  In 
wblcb  case  it  is  sometimes  called  fumncos 
and  sometimes  a  furnace  with  stacks  uf  a 
specifled  number.  The  Pioneer  Iron  Compa- 
ny's articles  of  association  provide  for  only 
one  furnace.  It  states  tbe  purpose  for  which 
the  corporation  was  organized  to  be  that  "of 
procuring  a  suitable  location  for  a  manufoc- 
tory,  and  lands  to  furnish  coaling  facilities 
therefor  In  tbe  Uppftr JPej^n^uIif^^ifvt^^tate 
<tf  Michigan,  and 
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prod'ictlon  of  merchantable  Iron."  In  each  of 
the  three  written  instruments,  viz.,  the  pre- 
liminary lease,  the  articles  of  association,  and 
the  99-year  lea&e,  different  terms  are  used 
Interchangeably,  meaning  the  same  thing,  viz., 
a  furnace  for  the  manufacture  of  pig  Iron. 
The  circulars  sent  out  by  It  on  the  forma- 
tion of  the  company  refer  to  but  one  fur- 
nace. If  the  above  facts  were  Insufficient  to 
establish  the  character  of  the  furnace  with 
reference  to  which  the  parties  contracted  In 
the  lease,  its  character  la  conclusively  estab- 
lished by  the  contract  made  April  25,  1857, 
by  the  Pioneer  Iron  Company  with  the  Jack- 
son Iron  Company,  by  which  the  latter  agreed 
to  supply  the  former  with  ore  for  the  manu- 
facture of  pig  Iron.  It  was  recited  therein 
that  the  Pioneer  Company  proposed  "to  erect 
and  build  a  blast  furnace  establishment  of 
one  or  two  stacks  for  manufacturing  pig  Iron 
near  the  Jackson  Iron  Mine."  Is  it  reason- 
able to  suppose  that  Harvey  Intended  to  con- 
fer upon  the  Pioneer  Iron  Company  the  right 
to  erect  as  many  furnaces  as  it  chose,  and 
obtain  ore  for  them  all  from  this  land'/  If 
this  be  the  construction  of  the  lease,  then 
Harvey  conveyed  to  the  company  the  right 
to  use  all  the  ore  found  in  his  land,  pro- 
vided. It  could  erect  enough  furnaces  to  use 
It.  It  Is  unreasonable  to  hold  that  such  was 
tlie  Intent  of  the  parties.  The  undoubted 
i-onslderation  for  this  lease  was  the  explora- 
tion and  development  of  Iron  ore  upon  the 
lands  by  the  company,  the  discovery  and  de- 
velopment of  which  would  redound  to  the 
benefit  of  the  lessor.  There  must  have  been 
some  consideration  moving  from  this  compa- 
ny to  Harvey  to  induce  him  to  make  the 
lease,  other  than  the  nominal  consideration 
expressed  in  It  The  learned  counsel  for  de- 
fendants attempt  to  show  that  the  $25,000 
paid  for  the  deed  was  also  the  consideration 
paid  for  the  lease.  The  record  falls  to  estab- 
lish any  such  einlm.  On  the  contrary,  it  con- 
c-lusively  appenrs  that  the  standing  timber 
upon  the  lands  conveyed  by  the  deed  was 
then  worth  more  than  the  $25,000,  the  con- 
sideration expressed  therein  and  paid.  Fur- 
thermore, Harvey,  one  of  the  company's  In- 
corporators. Its  agent  and  Its  witness,  testi- 
fied positively  that  but  one  furnace  was  in 
contemplation  when  the  articles  of  associa- 
tion and  the  99-year  lease  were  executed.  We 
therefore  conclude  that  the  Plonocr  Iron  Com- 
pany contemplated,  provided  for,  and  erected 
only  one  furnace  with  two  stacks;  that  the 
parties  contracted  with  reference  to  that  fur- 
nace; and  that  the  mining  right  conveyed 
was  appurtenant  to  the  furnace. 

8.  By  the  voluntary  act  of  the  defendant 
companies,  who,  since  1866,  operated  It,  the 
furnace  was  dismantled  in  1S94,  and  totally 
destroyed.  It  has  never  been  rebuilt,  and 
there  evidently  was  no  Intention  to  rebuild 
it.  The  abandonment  and  destruction  of  the 
furnace  also  destroyed  the  appurtenant  right 
to  mine  the  ore  under  the  lease.  Nothing 
was  left  for  the  right  to  be  appurtenant  to. 


When  the  principle  is  destroyed,  the  appurte- 
nant rights  go  with  It;  or,  as  one  author 
puts  It,  "when  the  substance  disappears,  its 
shadow  vanishes."  Day  v.  Waldeo,  40  ilich. 
575,  10  N.  W.  26;  Jones  v.  Van  Bocbove,  lOa 
Mich.  98,  61  N.  W.  342.  The  doctrine  of  aban- 
donment is  sufficiently  discussed  in  these  two 
cases  and  the  authorities  there  cited. 

7.  Soon  after  the  execution  of  the  99-ye«r 
lease,  the  Pioneer  Iron  Company  made  some 
explorations  upon  certain  portions  of  the  land 
covered  thereby,  found  o^i  but  not  in  paying 
quantities,  abandoned  the  explorations,  and 
for  full  43  years  made  no  other  attempt  to 
avail  Itself  of  this  mining  right  In  l!s66 
It  conveyed  to  the  Iron  Cliffs  Company  by 
lease  for  a  period  of  10  years  "all  its  iron- 
works,  buildings,  lands,  and  rights,"  etc.  (re- 
serving, however,  certain  rights  and  jKlvileges 
not  necessary  to  mention),  and  provided  by 
the  lease  that  dividends  should  be  paid  di- 
rectly to  Its  stockholders,  rather  than  Into 
Its  treasury.  The  Iron  OlUfs  Company  after- 
wards became  the  owner  of  all  Its  stock,  and 
thereafter  carried  on  the  furnace  business. 
The  Pioneer  Iron  Company  never  thereafter 
took  any  control  of  its  furnace.  It  was  re- 
garded as  merged  in  the  Iron  CUtFs  Company. 
So  notorious  was  this  that  In  the  year  ISTT 
the  commissioner  of  mineral  statistics,  in  his 
first  annual  report  speaking  of  this  company, 
said:  "The  Pioneer  Iron  Company,  by  whixa 
the  furnace  was  built,  became  snbsequently 
merged  into  the  Iron  Cliffs  Company."  In 
subsequent  reports  it  was  referred  to  as  "ab- 
sorbed by  the  Iron  Cliffs  Company."  Tue 
officers  of  the  Pioneer  Company  thereafter 
neither  made  nor  filed  any  reports  as  the  law 
expressly  required  them  to  do.  Meanwhile, 
commeuclng  about  the  year  1870,  the  gran- 
tees of  Reynolds  and  Harvey,  through  them- 
selves and  other  parties,  spent  large  sums  of 
money  In  exploration,  and  discovered  In  sub- 
sequent years  valuable  deposits;  mining  cor- 
porations were  formed,  and  leases  made  to 
them,  and  valuable  mines  developed  by  them; 
during  all  of  which  time  the  Pioneer  Ircm 
Company  stood  by  in  silence,  asserting  do 
right  under  its  lease.  Whether  such  nonnser 
amounted  to  an  absolute  abandonmoit  under 
the  rule  In  Day  v.  Walden.  supra,  we  need 
not  determine.  That  leases  of  this  character 
may  be  abandoned  and  forfeited  by  nonuser 
Is  established  in  Porter  v.  Noy^  47  Mich. 
55,  10  N.  W.  77,  at  least  as  to  those  who  have 
purchased  or  leased  from  the  lessor,  enterea 
upon  the  land,  developed  mines,  and  made 
valuable  improvements.  There  la  certainly 
force  IQ  the  claim  that  the  failure  to  nse  a 
personal,  miasslgnable,  and  incorporeal  right 
to  take  ore  an>urtenant  to  a  furnace  la  aban- 
doned by  the  failure  to  exercise  that  right 
for  43  years;  especially  where  the  right  was 
once  exercised  and  aliandoned.  Whatever 
may  be  the  rule  as  between  the  lenor  and 
the  lessee  where  neither  has  taken  any  steps 
to  exercisethe  right  to  itiibe^Ufbtereen  sodi 
lessee  and  subiW^nSi^SSa^Saiitees  oT 
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the  lessor,  who  hnve  In  good  faith  expended 
large  sums  In  developing  mines,  tbe  leasee  Is 
estopped  to  assert  his  personal  and  Incorpo- 
real right  In  an  opinion  obtained  by  the 
complainants  In  1890  from  Mr.  W.  P.  Healy, 
a  lawyer,  who  was  once  Into^sted  In  these 
lauds,  be  said:  "I  am  also  clear  that  the  Pio- 
neer Iron  Company  can  never  enter  and  ap- 
propriate the  discovery  of  another.  They  can- 
not stand  by  nntll.  others  have  discovered  a 
valuable  deposit  of  ore,  and  then  commence 
mining  a  portion  of  It"— vrhlch  opinion  meets 
our  approval.  The  case  of  Bast  Jersey  Iron 
Co.  V.  Wright.  32  N.  J.  Bq.  248.  Is  similar 
In  many  respects  to  this  case,  and  tbe  lan- 
guage there  used  is  equally  applicable  here: 
"There  are  persons  who  will  stand  by  and 
.  see  large  expenditures  incurred  In  such  op- 
eratloDS.  Intending,  if  the  venture  turns  out 
successful,  to  set  up  a  claim,  but,  If  other- 
wise, to  have  nothing  to  do  with  It  Such 
persons  have  no  right  to  tbe  aid  of  a  court 
of  conscience."  Tbe  charter  of  tbe  Pioneer 
Iron  Company  expired  by  limitation  April  2, 
iSST.  The  Constitution,  at  tbe  date  of  Its 
oi^anizntlon  and  at  tbe  expiration  of  its  char- 
ter, expressly  prohibited  the  organization  of 
corporations  beyond  the  period  of  30  years. 
No  provision  then  existed,  either  by  the  Con- 
stitution or  by  the  statute,  authorizing  a  re- 
orgnnizntion  of  corporations  which  had  ex- 
pired by  limitation.  A  constitutional  amend- 
meitt  was  adopted  in  1S89,  authorizing  the 
Legislature  to  provide  by  general  laws  for 
one  or  more  extensions  of  the  term  of  such 
corporations,  and  also  for  the  reorganization 
"for  a  further  period  not  exceeding  30  years 
of  such  corporations  whose  terms  have  ex- 
pired by  limitation,  on  the  consent  of  not 
less  than  four-flftbs  of  the  capital."  Pursu- 
ant to  this  authority,  the  Legislature  In 
passed  an  act  authorizing  such  reorganiza- 
tion. 2  Comp.  Laws,  S  7035.  Very  Important  ; 
questions  are  raised  by  counsel  as  to  the  ef- 
fect of  this  reorganization  statute,  the  valid- 
ity of  tbe  act-  of  reorganization  by  the  Pio- 
neer Iron  Company,  as  to  whether  the  Pio- 
iH  pr  Iron  Company  was  in  position  to  avail 
ii^lf  of  this  statute,  and  also  the  effect  upon 
the  no-3'ear  lease  should  the  reorganization 
t>e  held  to  be  valid.  Inasmuch,  however,  as 
these  questions  are  not  essential  to  a  decision 
of  the  case,  we  refrain  from  determining 
them. 

Decree  affirmed,  with  costs.  The  other  Jus- 
tices concurred. 


GORBT  T.  OITT  OF  ANN  ABBOR. 

/Sapreme  Conrt  of  Htchlgan.   Sept.  15,  190a) 

MTNICIPAL  C0RP0RATIONS-«TRBBTS~DB- 

FBCT8— ICB— HOTICB-PRBeUMPTIONS. 
1.  The  time  expiring  between  a  Moaday  nl^t, 
vhen  ice  fonaaea  on  a  sidewalk,  until  the  suc- 
feeding  Friday  night,  when  plaintiff  was  in- 
jured by  failing  on  the  ice,  was  not  sufficient 
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to  raise  a  presumption  of  knowledge  of  tbe 
defect  on  the  part  of  the  dty  offlcen  In  charge 
of  the  city  streets. 

2.  That  the  president  of  tbe  common  couocil 
of  a  city  lived  on  the  opposite  side  of  a  street 
from  a  sidewalk  on  which  ice  was  formed,  and 
took  a  street  oar  freQuently  in  front  of  his 
bouse,  was  not  sufflciont  to  charge  tbe  dty  with 
notice  of  the  defect. 

3.  A  city  clerk,  who  la  required  to  keep  the 
books  and  act  as  clerk  of  the  board  of  nnblio 
works  of  a  city,  is  not  an  offlcer  bavlDg  charge 
of  the  city  streets,  so  that  notice  to  him  of  a 
defective  street  will  constitute  notice  to  the 
citj". 

Error  to  CU*cuIt  Court,  Washtenaw  Coun- 
ty; Edward  D.  Kinne,  Judge. 

Action  by  Ratle  E.  Corey  against  the  city 
of  Ann  Arbor.  From  a  Judgment  In  favor  of 
defendant,  plaintiff  brings  error.  Affirmed. 

Letamana  St  StlTers,  tor  appellant  O.  B. 
Butteiflleld  (John  F.  Lawrence,  of  counsel), 
for  an>^ee. 

HOOKER,  C.  J.  The  circuit  judge  who 
tried  this  cause  directed  a  Terdlct  for  the 
defendant,  and  the  plaintiff  has  brought  the 
case  to  this  conrt  by  writ  of  error.  She  was 
injured  through  a  tall  upon  an  Icy  sidewalk, 
the  Ice  being  occasioned  by  the  freeslng  of 
vrater,  which  flowed  upon  tbe  sidewalk  from 
a  hydrant  upon  tbe  premises  of  an  adjacent 
proprietor,  according  to  the  plafntlff'i  claim. 
Defendant's  counsel  maintain  that  It  was 
not  shown  that  she  fen  upon  this  ice,  but  we 
think  there  was  testimony  from  which  it 
might  be  inferred.  Tbe  questions  In  the  case 
are  (1)  whether'  the  city  is  chargeable  with 
notice,  and  an  opportunity  to  repair,  and  (2) 
whether  the  statute  imposes  a  liability  upon 
a  city  In  such  a  case.  This  Is  the  second  ap- 
peal, a  former  opinion  being  found  In  124 
Mich.  134,  82  N.  W.  804.  It  was  there  held 
that,  in  tbe  absence  of  proof  that  the  condi- 
tion of  the  walk  was  notorious,  or  of  proof  of 
actual  notice,  or  that  any  of  the  city  officers 
charged  with  the  duty  of  seeing  that  tbe 
waltts  were  kept  in  safe  condition  had  been 
along  tbe  street  during  such  time,  tbe  fact 
that  the  Icy  condition  of  the  walk  had  exist- 
ed from  Tuesday  to  Friday  would  not  Justify 
an  inference  of  notice  which  would  warrant 
recovery.  We  discover  no  essential  differ- 
ence in  the  evidence  upon  the  two  trials  as  to 
the  length  of  time  that  tbe  ice  was  npon 
tbe  walk.  The  opinion  Indicates  that  It  was 
shown  on  the  former  trial  that  tbe  water 
flowed  on  the  walk  and  froze  on  Tuesday.  It 
Is  now  claimed  that  It  occurred  Monday 
night,  and  the  accident  was  shown  to  have 
happened  on  Friday  night  In  both  trials. 
The  difference  Is  not  such  as  to  Justify  a 
holding  that  a  presumption  of  knowledge 
might  be  found  In  one  case,  and  not  the  oth- 
er. 

The  case  Is  said  to  be  different  upon  this 
record  In  relation  to  notice.  Counsel  say  that 
the  Jury  should  have  been  allowed  to  Infer 
notice  of  the  dangerous  condition  from  the 
following  testImon7pifts^!:^nei6>^lCTi£  of 
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the  council  lived  on  the  opposite  side  of  the 
street  from  the  place  of  the  accident,  and 
took  a  street  car  frequently  in  front  of  his 
house.  Two  patrolmen  were  frequently  met 
and  seen  on  WlIHamB  street,  the  street  upon 
which  the  accident  happened.  Glen  V.  Mills, 
the  city  clerk,  was  seen  to  pass  over  this 
walk  the  day  before  the  accident,  and  his 
wife  was  over  the  walk  several  times  within 
a  day  or  two  before  the  accident.  We  have 
held  that  knowledge  of  highway  officers,  or 
those  having  the  highways  In  charge,  and 
upon  whom  rested  the  responsibility  for  their 
condition,  would  be  a  notice  to  the  municipal- 
ity, but  none  of  the  persons  named  is  such 
an  officer,  nnless  it  be  the  president  of  the 
council,  and  If  he  was  such  (which  we  do  not 
decide),  there  Is  no  evidence  that  he  knew 
of  the  Ice.  Counsel  urge  that  the  Jury  should 
have  been  allowed  to  infer  such  knowledge 
from  the  fact  tbat  he  resided,  and  frequent- 
ly took  the  street  car,  opposite;  but  we  think 
not.  Counsel  dwell  upon  the  knowledge  of 
the  clerk,  and  insists  that  the  duties  Imposed 
by  law  to  keep  the  t>ooks  and  act  as  clerk 
of  the  board  of  public  works,  etc.,  make  no- 
tice to  blm  sufficient  This  was  passed  upon 
before,  as  it  was  then  shown  that  the  clerk 
had  been  along  the  street,  and  it  was  ui^red 
then,  as  now,  that  this  was  notice  to  the  de- 
fendant. It  was  said  in  the  opinion:  "It  Is 
not  shown  that  any  officer  of  the  city,  char> 
god  with  the  duty  to  see  that  the  sidewalks 
were  kept  In  safe  condition  for  public  travrf, 
had  been  along  this  street  during  that  time;" 
and  this  coQld  not  have  been  said  If  the 
clerk  was  such  officer.  No  such  duty  or  re- 
sponsibility was  shown  on  either  trial.  We 
think  the  learned  circuit  Judge  was  right  in 
saying  tbat  the  testimony  was  substantially 
the  same  as  upon  the  former  trial. 

The  judgment  la  affirmed.  The  other  Jus- 
tices concurred. 


MANEY  et  al.  v.  CA88ERLY  et  aL 

(Supreme  Court  of  Michigan.   Sept.  15,  1908.) 

ADMINISTRATORS  —  FRAUD  —  CONCBALMBNT 
OF  ASSETS— HEIRS— BILL— EQUITY  JURISDIC- 
TION—REMEDY IN  PROBATE  COURT— AC- 
Cm'NTlN'O— PROFITS  OF  REAL  ESTATE- 
WIDOW'S  ALLOWANCB^-L^^QATION— COSTS. 
1.  0.  on  the  death  of  O.  was  appointed  ad- 
ministrator of  his  estate,  and  thereafter,  on  a 
petition  representing  that  G.  left  no  lineal  de- 
areudants,  nor  father,  mother,  brother,  siater, 
nor  issue  of  any  brother  or  sister,  obtained  an 
order  aaaigning  the  residue  of  his  estate  to  his 
widow,  and  discharging  him  as  administrator. 
On  the  widow's  death  C.  was  appointed  bet  ad- 
ministrator, and  falsely  and  fraudulently  rep- 
resented that  her  only  property  consisted  of 
two  city  lots.  Ue  filed  a  final  account  showing 
that  the  estate  was  indebted  to  him  in  the  sum 
of  $348.76,  but  before  bearing  C.'s  brothers  con- 
tested the  aerounting,  and  alleged  that  C.  had 
failed  to  charge  himself  with  large  eunm  which 
had  been  concealed  in  the  house,  and  which 
came  into  his  possession  as  administrator  of 
G.  and  tlie  widow,  and  in  such  litigation  a  de- 
cree was  entered  charging  Cs  accovmt  with 
¥23,774.72.  After  this  complainants,  who  were 
the  children  of  a  brother  of  O.^  brought  suit  to 


recover  one-half  of  bis  estate  on  the  groond 
of  fraud  on  the  part  of  C.  and  the  widow,  Join- 
ing C's  brothers  as  parties  defendants.  Bel4, 
that  complainants  had  no  adequate  remedy  at 
law,  and  were  entitled  to  relief  in  equity  against 
G.'s  administrator. 

2.  It  was  not  a  condition  precedent  to  the 
complainants*  right  to  maintain  their  t>ill  that 
they  should  have  first  proceeded  against  the 
widow's  estate  in  the  probate  conrt. 

3.  Where  an  administrator  and  a  widow  fraud- 
ulently concealed  a  portion  of  the  intestate's 
estate,  and  fraudulently  represented  that  intes- 
tate died  without  other  heu^,  and  the  widow's 
estate  Inclnded  a  large  part  of  the  property  to 
which  complainants  were  entitled  as  h^n  of 
Intestate,  who  was  thrir  uncle,  which  had  not 
been  paid  over  to  them,  but  which  was  Intact, 
and  within  the  reach  of  the  court,  for  which 
the  administrator  had  never  accounted,  com- 
plainants would  not  be  denied  reU«C  on  the 
ground  of  laches. 

4.  Where  an  administrator  and  an  intestate's 
widow  franduiently  concealed  from  the  probate 
court  that  complainants  were  heirs  of  the  in- 
testate, and  as  such  entitled  to  a  one-half  in- 
terest in  certain  real  estate  left  by  intestate, 
complainants  were  entitled  to  one-naif  of  the 
rental  value  of  such  real  estate  from  the  time 
their  bill  was  filed  to  the  date  of  the  decree, 
with  interest  allowed  for  the  average  time  at 
6  per  cent.,  less  the  value  of  necessary  repairs. 

D.  Comp.  Laws,  fi  9322,  snbd.  2,  provides 
that  the  widow  of  tAe  deceased  shall  have  sodi 
a  reasonable  allowance  oat  of  the  persraial  ee- 
tate  as  the  probate  court  shall  judge  necessary 
for  her  maintenance.  Eeld,  that  where  the  final 
account  of  an  administrator  showed  ¥15tOT9.37 
paid  over  to  the  widow  as  the  only  alleged  heir, 
and  $1,000  was  deducted  for  her  allowance,  s 
contention  that  a  further  stun  of  $330  should 
be  deducted  ffir  widow's  allowance  was  not  gos- 
talnable. 

6.  Where  litigation  between  an  administrator 
and  bis  brothers  brought  into  the  estate  $5,918, 
which  was  fraudulently  concealed  by  the  admin- 
istrator, and  certain  heirs  whose  rights  the  ad- 
ministrator's brothers  contested  were  entitled 
to  diare  such  fond,  they  were  properly  diargcd 
with  a  portion  of  the  costs  of  snoi  Uugation. 

Appeal  from  CSrciilt  Oonrt,  Wayne  County, 
in  CSiancety;  Flavlus  I*  Brooke,  Judge. 

Action  by  Bllen  Maney  and  (rtherB  against 
Patrick  Otaso'Iy  and  others.  From  a  Judg- 
ment in  favor  of  plaintUts  for  leas  tiban  the 
relief  d«nanded,  said  plalntlfb  and  Pst 
rick  Oasserly  appeaL  Modified. 

Ellsha  A.  Fraser  (Jasper  (X  Gates,  of 
counsel),  for  appellants  Maney  and  Dean. 
Sidney  T.  Miller,  for  appellant  Green.  Ba- 
con &  Yerkes  (Fred  H.  Aldrich  and  Tarsney 
&  Fitzpatrick,  of  counsel),  for  appellant  I^t- 
rick  Casserly.  Cornelius  J.  O'FIynn.  for  ap- 
pellee Peter  Casserly. 

HOOKER,  a  J.  Andrew  a  Green  died 
intestate  on  October  S,  1895.  His  belrs  at 
law  consisted  of  hie  widow,  Margaret  Green, 
and  the  complainants,  who  were  his  nephews 
and  a  niece.  On  petition  of  the  widow,  her 
brother,  defendant  Patrick  Casserly,  was  ap- 
pointed administrator.  On  July  3,  1896,  Pat- 
rick Casserly  filed  a  petition  praying  that 
the  residue  of  the  estate  be  assigned  to  said 
Margaret  Green,  representing  lii  said  peti- 
tion that  she  was  entitled  to  It  as  widow  and 
only  heir  of  Andrew  Green,  and  that  said 

Andrew  Green  left  himisanrixliua  jw  Uneal 

Digitized  by  VjOlJ^t 


HANEY  T.  CA8SERLT. 


479 


deacendants,  nor  father,  mother,  brother, 
ilgter,  DOT  Issue  of  any  brother  or  alster. 
I'pon  a  bearing  In  [trobate  court  anch  an  or- 
der was  made,  and  the  administrator  was 
subsequently  discharged  from  his  trust  Mar- 
garet Oreen  died  NoTembra  9,  1886.  Upon 
his  own  petition  Patrick  Casserly  was  ap- 
pointed administrator  of  her  estate.  His  In- 
Tentory  stated  that  her  only  property  con- 
sisted of  two  dty  lots,  and  on  September  10, 
1897,  he  tiled  his  flual  account,  showing  a 
balance  of  9848.76  due  blm  aa  administra- 
tor from  her  estate.  Defendants  Peter  and 
James  Oisserly,  brothers  of  Patrick,  were 
Donie^ents  of  Michigan.  They  claim  to 
have  known  nothing  of  the  settlement  of 
flie  estate  of  Andrew  Oreen,  but  were  In- 
(brmed  by  letter  from  Patrick  of  die  death 
at  Margaret  about  the  time  that  it  occur- 
red. They  were  then  or  afterwards  inform- 
ed by  Patrick  that  she  left  little,  If  any,  es- 
tate. Upon  coming  to  Detroit,  they  learned 
that  Patrick's  final  account  aa  administra- 
tor of  her  estate  was  about  to  be  passed 
upon,  and  ttiey  entered  upon  a  contest  in 
relation  thereto.  It  was  claimed  by  them 
tbat  Patrick  had  failed  to  cbarge  himself 
with  all  of  the  property  belonging  to  Mar- 
garet, and  that  he  bad  found  and  taken 'in* 
to  bis  possession,  and  not  accoimted  for, 
large  sums  concealed  about  the  house  and 
under  tbe  floor,  and  also  a  sum  bidden  In  a 
feather  bed.  No  distinction  was  made  be- 
tween mone^  belonging  to  Margaret  and 
Andrew,  for  she  bad  been  adjudicated  his 
wle  heir,  and  his  property  was  supposed 
ta  bare  been  all  turned  over  to  her  In  obedi- 
ence to  the  order  of  the  probate  court.  If 
tbe  Oasserlys,  or  any  (tf  them,  knew  that 
tbii  claim  was  a  fraud— as  we  have  no  doubt 
one  or  more  ot  tiiem  did— it  was  not  to  their 
Intnest  to  divulge  tbe  fiict,  and  the  case 
was  disposed  of  upon  tin  assumption  that 
Andrew  died  leaTlng  no  Un,  and  that  all 
left  hy  him  descended  to  his  widow.  Up- 
on tiw  hearing  in  probate  court  Patrick  was 
foaod  to  owe  the  estate  of  Margaret  fl7,- 
087.86.  Appeals  were  taken  to  the  circuit 
court  by  all  <tf  the  Gasserlys,  where  tbe 
amount  was  increased  to  (23,774.72,  and  tbe 
«8tate  was  as^gned  to  tbe  three  Gasserlys 
In  eqnal  shares.  This  dedsion  was  affirmed 
by  this  court  Bee  123  Mich.  44,  81  N.  W. 
f>3IX  The  complainants  were  not  parties  to 
that  litigation.  After  the  decision  in  tbe 
circuit  conrt,  Peter  and  James  Oasserly  be- 
gan attachment  proceedings  against  Pat- 
rick to  recoTor  their  respectlTe  shares,  and 
a  tery  was  made  npon  some  of  bis  prop- 
erty, tot  befbre  sale  the  bill  In  this  cause 
mi  filed,  asking  a  receiver,  and  the  prop- 
erty waa  tied  up  by  injunction.  Ultimate- 
ly,  howerer,  Patrick  was  allowed  to  pay 
Into  conrt  a  Bum  equaling  flTe-slxtbs  of  the 
amount  found  In  the  admlntstrat<n:*s  hands, 
where  It  has  ahice  remained,  In  the  custody 
of  the  register,  drawing  3  per  cent  interest. 
It  is  stated  in  tbe  briefs,  and  not  denied,  I 


BO  ftr  as  we  have  been  able  to  discover,  that 
In  the  probate  proceedings  before  tbe  cir- 
cuit court  the  court  instructed  the  Jury  to 
cbarge  Patrick  with  money  found  in  the 
chimney  and  vnder  the  floor,  but  that  the 
evldfflice  was  Insufficient  to  estebllsb  tbe 
claim  for  money  concealed  in  tbe  bed.  It 
Is  claimed  also  that  an  item  wT  f 6S  for  rent 
of  real  property,  with  Interest,  was  includ- 
ed. Tbe  bill  of  complaint  In  this  cause  was 
filed  September  12,  1898,  by  the  complaln- 
ante  as  tbe  children  of  William  C.  H.  Green, 
deceased,  tbe  only  brother  ot  Andrew  OL 
Green,  claiming  one-half  of  Andrew  OL 
Green's  estate.  They  charge  fraud  upon  the 
part  of  Patrick  Casserly  and  Margaret  Green 
in  procuring  the  order  assigning  the  residue 
of  Andrew's  estate  to  her,  and  ask  that 
such  order  be  vacated.  They  allege  that  a 
large  sum  of  money  belonging  to  Andrew 
Green  came  to  the  liands  ot  Patrick,  and 
was  not  accounted  Cor  to  tbe  probate  court; 
and  ask  an  accounting.  Peter  and  James 
were  Joined  as  interested  parties.  The  de- 
cree adjudged  that  tbe  complalnante  are 
heirs  of  Andrew  O.  Oreen,  deceased,  and 
entitled  to  one-half  of  his  estate,  real  and 
personal.  The  amount  of  personal  property 
belonging  to  them  was  found  and  deter- 
mined as  follows,  viz.: 


One-half  of  the  balance  found  dne 
the  estate  of  Andrew,  according  to 
the  final  account  |  7,889  69 

One- half  amount  fonnd  in  houne, 
and  appropriated  by  Patrick  Cas- 
serly   2,959  27 

Int  on  same  at  3%   1,003  13 


Total    111,808  09 

Also  from  Patrick  Casserly  one-half 

of  money  found  in  feather  bed...  2,526  00 
Int  on  same   482  38 


Aggr^to  114,810  47 


Tbe  decree  made  an  allowance  against  the 
complainant  of  97S0  to  Peter  Casserly  by 
way  of  compensation  in  securing  an  allow- 
ance of^sald  Bum  of  $6,918.54  against  Pat- 
rick In  tbe  probate,  case.  It  also  determin- 
ed the  amounts  due  to  Peter  and  James, 
each  of  whom  recelTed  one-haU  of  the  re- 
maind»  of  the  money  In  tiie  bands  of  the 
register.  Interest  was  computed  at  8  per 
cent  from  the  date  of  filing  the  bill.  Tbe 
tbregoing  is  not  a  complete  statement  of 
the  entire  decree,  but  is  sufficient  for  the 
present  purpose.  The  complalnante  ques- 
tion this  decree  In  the  following  particu- 
lars: (1)  Of  money  in  court  It  is  claimed 
that  they  abonld  receive  $13,148.84.  (21 
Against  Patrick  Casserly  th^  claim  cme- 
half  of  tbe  money  found  in  tbe  bed,  and  6 
per  cent  interest,  $5,566.23.  One-half  of 
$1,389.86  improperly  allowed  the  adminis- 
trator upon  his  account  In  protnte  court,  with 
Interest,  $960.66.  (3)  One-half  of  tbe  rental 
of  tbe  real  estete,  alleged  to  amount  with 
interest,  to  $1,206.51.  (5)  They  question  the 
pro[wie^  of  requiring  them  to  pay  Peter 
I  casserly  $760  toward  the  ape^  of  his.llt- 
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igatJoD  with  Patrick.  The  case  preaenta  the 
following  questions; 

(1)  Whether  the  complainants  are  belrs 
at  law  of  Andrew  Green.  Whether  they 
have  commenced  the  proper  proceeding  for 
relief.  (3)  Whether  they  have  been  guilty 
of  such  laches  as  to  preclude  relief.  (4)  The 
amount  for  which  Patrick  and  the  estate  of 
Margaret  should  be  held  accountable  to  them, 
If  anything.  (5)  How  much,  If  anything, 
should  be  allowed  from  the  fund  deposited. 
<6)  Whether  complainants  should  be  requir- 
ed to  contribute  to  the  expense  incurred  by 
Peter  In  the  litigation  between  the  Oasser- 
lys. 

1.  Are  the  complainants  heirs  of  Andrew 
'Green?  Although  this  may  have  been  vigor- 
ously denied  and  disputed  for  a  time,  it  ad- 
mits of  no  doubt.  It  is  conclusively  proved, 
and  is  now  conceded. 

2.  Are  the  complainants  In  the  proper  for- 
um, and  Is  the  proceeding  a  proper  one? 
-Counsel  for  defendant  Patrick  Gasserly  say: 
(a)  That  equity  is  not  the  proper  forum;  (b) 
that  complainant  should  have  first  proceeded 
against  the  estate  of  Margaret  The  bill  In 
this  cause  can  be  sustained  upon  the  ground 
that  the  case  Involves  fraud.  It  Is  difficult 
to  avoid  the  conclusion  that  Margaret,  if  In- 
formed of  the  truth,  participnted  In  the  fraud 
of  Patrick.  We  say  "the  fraud  of  Patrick" 
advisedly,  for,  although  counsel  say  tliat  It 
Is  not  proven  that  he  knew  of  "  the  existence 
of  these  heirs,  It  is  not  probable  that  he  was 
Ignorant  of  the  fact  that  Andrew  Green  had 
a  brother,  which  fact  Margaret  would  nat- 
urally know.  We  find  no  satisfactory  evi- 
dence of  any  attempt  to  reach  him  or  his 
heirs,  though  there  are  large  charges  for 
expenses  at  Woonsocket.  But  If  we  would 
otherwise  entertain  any  doubt  of  the  fraiid- 
nlent  concealment  of  the  death  of  Andrew 
from  his  heirs,  the  conduct  of  Patrick  in 
denying  that  there  was  anything  in  the  es- 
tate of  Margaret,  his  failure  to  account  for 
money  found  upon  the,  premises,  and  the 
conversion  of  it  to  his  own  use,  In  connection 
with  his  attempt  to  cheat  his  own  brothers 
out  of  their  shares,  stamps  the  entire  trans- 
action, 80  far  as  be  Is  concerned,  as  fraud- 
nlent.  We  have  no  doubt  that  equity  has  Ju- 
risdiction in  such  cases.  Rights  have  ac- 
crued under  the  orders  of  the  respective 
courts',  in  the  probate  proceedings,  which 
can  only  be  divested  by  a  proceeding  like 
this.  Smith  V.  Boyd,  127  Mich.  417,  86  N. 
W.  953.  Through  fraud  on  the  part  of  Pat- 
rick, and  mistake,  if  not  fraud,  on  the  part  of 
the  other  Casserlys,  Andrew's  estate  has 
finally  been  ordered  distributed  to  persons 
who  are  not  his  heirs,  to  the  exclusion  of  the 
true  heirs.  Those  courts  cannot  correct  their 
decrees  and  orders,  and  equity  is  the  only 
tribunal  that  can  bring  all  of  the  parties  to- 
gether, and  put  an  end  to  the  matter,  by  do- 
ing full  and  complete  Justice  to  all  concern- 
ed. 

We  see  no  occasion  for  any  proceodlngs  In 


probate  court  as  a  preliminary  to  this  bill 
The  estate  of  Andrew  is  closed,  and  the  prop- 
erty was  turned  over  to  Margaret,  and  has 
come  to  the  possession  of  her  administrator, 
and  the  administrator  of  Andrew  has  beeti 
discharged.   Margaret  baa  died,  and  her  es- 
tate has  been  administered  to  the  poiut 
of  finding  a  final  balance  in  the  hands  of  her 
administrator,  and  ordering  it  distrlbuttil: 
such  final  order  having  been  affirmed  by  tLLs 
court  in  ignorance  of  the  true  heirs  of  An- 
drew and  their  rights.    Now,  It  tTan.<H[>ire8 
that  of  this  fund  a  large  portion  was  never 
the  property  of  Margaret,  although  disposed 
of  by  an  order  which  the  probate  court  can- 
not open,  while  Patrick  ts  foimd  to  have  a 
large  sum  belonging  to  Andrew  Greeu.  for 
which  he  never  accounted  to  ^ther  estate. 
There  Is  no  adequate  remedy  In  the  probate 
court  The  contention  that  the  complainants 
should  file  a  claim  against  Margaret's  estate 
j  for  this  money — especially  that  found  in  the 
feather  bed,  which  was  converted  by  Patrick. 
I  aud  never  became  a  part  of  Margaret's  ee- 
tate— does  not  Impress  us  as  Just   We  see  po 
i  reason  for  asking  the  belrs  of  Margaret  to 
make  good  the  embezzlements  of  Patrick, 
simply  because  he  chances  to  be  the  admhi- 
Istrator  of  Margaret's  estate;  and  while,  as 
to  the  other  moneys  which  have  become  a 
1  part  of  her  estate,  It  may  be  that,  had  a 
J  claim  been  seasonably  filed,  relief  mlpht 
have  been  bad  in  that  way  (which  we  do 
I  not  decide),  it  was  presumably  too  late  to 
;  present  claims  when  this  suit  was  begun. 
'  and  we  have  no  doubt  of  tlie  Jurisdiction  of 
equity  In  view  of  the  attendant  circumstau- 
ces  of  the  transaction. 
3.  Should  the  complainants  be  denied  re- 
I  lief  upon  the  ground  of  laches?   Counsel  for 
Peter  Caaserly  strenuously  urges  this  point 
We  have  examined  It,  and  the  evidence  said 
to  show  culpable  negligence  on  the  part  of 
I  the  complainants  in  not  discovering  Andreir's 
'  death  earlier,  and  feel  that  It  would  be  unjust 
1  to  apply  sncb  a  rule.   It  la  plain  that  Mnr- 
I  garet's  estate  includes  a  large  part  of  com- 
I  plainants'   share   of  tbelr   uncle's  estate. 
{  There  is  no  equitable  reason  for  giving  it  to 
the  'Casserlys.    It  has  not  been  paid  over 
j  to  tbero,  and,  so  far  as  appears,  is  Intact. 
\  and  within  reach  of  the  court.   Beyond  this. 
Patrick  has  a  large  sum  that  he  has  never 
accounted  for,  If  there  is  any  troth  in  the 
story  about  the  money  found  in  the  featlier 
bed.    Why  he  should  not  Justly  account  lor 
this  In  this  or  some  other  proceeding  does  not 
satisfactorily  appear.    We  think  he  should. 
We  appreciate  the  contention  that  equity 
should  not  be  used  as  nn  appellate  court  to 
review  probate  and  other  proceedings,  espe- 
cially proceedings  at  law;  and  not  only  Is 
such  appellate  Jurisdiction  not  entertained 
In  this  case,  but  the  Jurisdiction  of  egnity  is 
ample  In  this  case  because  of  the  fnad 
which  has  been  practiced  in  and  upon  sncb 
courts  and  these  comnlalnants,  jwhlcb  Is  a 
proper  subJectD^eeqi|UtatlidQHhl&uie&  In 
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this  connection  we  may  add  that  the  statute 
providing  for  appeals  from  probate  courts 
bas  no  application.  Tbls  Is  not  an  appeal. 
Tliere  Is,  therefore,  no  force  In  the  claim 
that  the  anlt  Is  barred  by  a  statute  of  lim- 
itation. 

4.  How  mocb  should  Patrick  and  the  es- 
tate of  Margaret  t>e  held  accountable  for  to 
the  complainants?  The  discussion  of  this 
question  may  call  for  allusion  to  some  addl- 
tiomtl  facts  not  hitherto  stoted. 

(a)  The  real  estate.  There  can  be  no  doubt 
that  the  complainants  are  entitled  to  an  un- 
divided half  Interest  in  the  real  estate  of 
Andrew  Green,  as  the  trial  court  held.  Up-  | 
00  the  death  of  Andrew  it  descended  to  Mar- 
garet and  the  complainants  In  moieties. 
They  became  tenants  in  common,  and  there 
Is  perhaps  nothing  that  would  Justify  us  In 
aaying  that  Margaret  ousted  them,  or  de- 
nied tbem  their  rights  therein;  and  we  do 
not  discover  anything  that  shows  that  her  es- 
tate received  the  rents  and  profits;  and  we 
fail  to  find  that  complainants  make  a  claim 
for  rent  accrued,  though  they  do  claim  one- 
half  of  the  rental  value,  while  their  rights 
were  denied  by  defendants.  We  think  that 
they  are  entitled  to  this  from  the  time  that 
their  bill  was  filed,  viz.,  December  12,  1898, 
to  the  date  of  this  decree.  The  rental  value 
was  sbowD  to  be  $28  per  month,  one-half  of 
which  ts  $14,  and  the  computation  should 
be  made  upon  that  basis.  This  would 
amount  to  ¥770.  Interest  should  be  allowed 
for  the  average  time  at  6  per  cent,  which 
tmonnts  to  flOl.70,  and  from  the  aggregate 
— W71.70— ahonid  be  deducted  the  sum  of 
|50,  which  we  estimate  to  be  the  value  of 
necessary  repairs,  leaving  a  total  of  $821.70 
for  this  item. 

(b)  The  account  In  the  Andrew  Green  es- 
tate. The  final  account  in  the  Andrew  Green 
estate,  as  allowed,  shows  $15,679.37  paid 
over  to  Margaret  Green.  Of  this,  $1,000 
should  be  deducted  as  and  for  her  allowance. 
It  Is  claimed  that  a  further  sum  of  $330 
should  be  dedncted  for  allowance,  but  we 
think  Ck>mp.  Laws,  S  9322,  snbd.  2,  is  a  suffi- 
cient answer  to  this  claim.  Deducting  this 
$1,000,  leaves  the  total  amount  received  by 
Uargaret  as  heir  and  distributee,  $14,679.37, 
one-half  of  which,  $7,339.69.  rightfully  be- 
loDf;ed  to  the  complainants.  This  sum  la  a 
rightful  charge  upon  the  estate  in  the  bands 
of  her  administrator. 

(c)  The  next  item  consists  of  various  sums 
of  money  found  by  Patrick  about  the  house, 
under  the  floor,  etc.,  exclusive  of  money  al- 
leged to  have  been  found  in  the  feather  bed. 
This  subject  was  litigated  between  the  Cas- 
■erlys,  and  was  included  in  the  amount  fomid 
to  be  due  to  Margaret's  estate  from  Patrick, 
the  admlnlBtrator,  forming  a  part  of  the  ver- 
dict for  923,774.72  as  a  balance  due  the  es- 
tate, and  which  was  ordered  distributed 
among  the  (^Lsaerlya.  The  learned  circuit 
Judge  who  beard  the  cause  found  this  sum 
to  have  been  $5,918.54,  and  we  think  the  te>- 
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timony  In  this  cause  supports  that  finding. 
One-half  of  this  sum  Justly  t>eIoQged  to  the 
complainants.  Margaret  never  received  this. 
It  was  concealed  and  withheld  by  Patrick, 
but  It  was  brought  Into  her  estate  by  the  pro- 
ceedings affirmed  by  this  court,  together  with 
the  interest  at  6  per  cent,  and  was  Included 
with  such  Interest  in  the  fund  brought  Into 
court. 

(d)  Upon  the  hearing  of  the  final  account 
In  the  estate  of  Margaret  her  beira  also  in- 
sisted that  Patrick,  the  administrator,  should 
be  charged  with  a  sum  of  money  found  in  a 
feather  bed,  alleged  to  have  been  $8,000. 
They  were  not  successful  In  establishing  that 
claim,  and  the  Judge  took  the  question  from 
tbe  Jury  upon  the  ground  of  an  absence  of 
proof.  That  decision  dees  not  preclude  the 
complainants  from  trying  the  question  here. 
The  trial  court  included  In  his  decree  In  fa- 
vor of  the  complainants  the  sum  of  $5,565.23 
for  such  money,  including  G  per  cent  Interest 
from  the  date  of  the  conversion.  We  think 
that  the  complainants  are  entitled  to  one-half 
of  the  full  sum  of  J8.000.  The  interest  ques- 
tion will  be  considered  later. 

(e)  In  the  estate  of  Andrew  the  sum  of 
$1,389.55  was  allowed  the  administrator. 
The  court  in  this  cause  was  asked  to  review 
this,  and  disallow  tbe  Item,  but  refused  to 
do  so.  While  the  conduct  of  Patrick  arouses 
suspicion  that  some  of  these  items  are  ex- 
cessive. If  not  fraudulent  It  is  not  very  clear- 
ly shown.  The  ordo*  will  not  be  disturbed  in 
this  respect 

Recapitulation. 

We  find  complainants  entitled  to  Hie  fol- 
lowing: 

(1)  One-half  of  the.real  estate. 

(2)  One-half  of  the  personal  estate  of  An-' 
drew  as  foUows: 

(a)  Rent    f    821  70 

fb)  Money  reported  A.  G.  estate. . . .     7.3:'9  (W 

(c)  House  and  suppressed   2,959  27 

(d)  Feather  bed  money   4,000  00 

916,120  66 

5.  How  much  should  be  allowed  from  the 
fund  deposited?  It  Is.  apparent  that  some  of 
these  Items  should  be  paid  from  the  estate  of 
Margaret  represented  by  the  deposit  with  the 
register,  while  at  least  one  stiould  be  a  charge 
against  Patrick  only.  The  items  $7,339.69 
and  $2,959.27  were  Included  in  the  verdict, 
with  Interest  at  6  per  cent,  to  the  date  of  the 
verdict,  and  an  amount  sufficient  to  cover 
them,  with  such  interest  to  the  date  of  de- 
posit. Is  in  the  hands  of  the  clerk.  Tbe  rent 
of  the  real  estate  is  a  charge  against  Patrick, 
Peter,  and  James,  because  they  have  with- 
held tlic  premises  from  complainants,  and 
denied  their  right  during  this  litigation,  and 
two-thirds  of  the  amount  may  properly  be 
charged  against  them  and  the  fund  belongiDs 
to  them.  On  the  other  hand,  the  feather  bed 
money  never  found  Its  way  into  the  assets  of 
Margaret's  estate,  and  is  not  Included  in  the 
deposit    It  should  netgifi«dftyal»tdOwi£ 


482 


B6  NORTHWBSTBBN  BEPOBTBB. 


(Ulch. 


the  estate  of  Margaret,  or  against  Peter  or 
Jamea,  but  should  be  a  charge  against  Pat- 
rick. 

6.  Interest  Interest  on  the  first  two  Items 
la  (.•omputed  to  the  date  of  the  deposit  at  6 
per  cent  It  amounts  to  913.148.34,  and  is  a 
charge  upon  the  fund  In  court  From  tiiat 
date  It  shares  in  the  earnings  of  the  fnnd. 
The  rent  money,  having  been  withheld  by  the 
three  Gasserlys,  la  chargeable  against  them. 
Two-thirds  of  it  viz.,  $547.80,  should  be  a 
charge  upon  Peter's  and  James'  shares  of 
said  fnnd.  The  other  one-third,  $273.00.  can- 
not be  a  charge  against  that  fund,  for  the 
reason  that  one-sixth  of  the  balance  due  the 
estate  of  Margaret— 1.  &,  Patrick's  share- 
was  not  deposited.  It  Is  a  charge  against 
Patrick,  however.  The  interest  to  July  28, 
1903,  Is  Included.  After  that  date  it  should 
draw  Interest  at  the  I^^al  rate  to  the  date  of 
decree,  and  rent  at  $14  per  montb  should  be 
added  for  the  time  Intervening  between  that 
date  and  the  date  of  decree.  The  first  two 
kcms,  with  Interest,  being  included  In  the 
deposit  which  was  made  with  the  api»oval 
of  the  complainants,  will  draw  their  propor- 
tionate share  of  the  earnings  of  the  fund. 
The  feather  bed  Item  will  draw  Interest  at 
n  per  cent  from  October  3,  1895.  the  date  of 
Andrew  Green's  death,  to  the  date  of  the 
decree  In  this  cause. 

7.  The  $750  Item.  The  complainant  com- 
plains of  the  provlslcm  of  the  decree  whereby 
they  are  charged  with  a  share  of  the  ex.- 
pcnses  incurred  by  Petn  in  his  litigation 
with  Patrick  In  the  matter  of  Margaret's  es- 
tate, which,  as  we  have  seen,  was  a  protract- 
ed matter,  ending  only  when  this  court  set 
It  at  rest.  That  litigation  bronght  $5,818  Uito 
Margaret's  estate,  which  the  complalnante 
share.  It  Is  true  that  it  was  not  done  In  their 
Interest  and  that  Peter  and  James  have  con- 
tested their  claims  to  any  share  in  such  es- 
tate, but  they  have  shared  In  the  benefits  de- 
rived from  that  litigation.  Tbe  circuit  Judge 
was  of  the  opinion  that  equity  required  com- 
plainants to  contribnte  to  such  expense,  and 
charged  them  with  $750  thereof.  We  will 
not  disturb  his  finding  .In  that  regard.  The 
defen^nts  Peter  and  James  are  entitled  to 
the  remainder  of  the  deposit  after  satisfying 
the  claims  of  tbe  complainants  as  allowed 
against  It  and  them,  one-half  to  each,  less 
$600  to  Peter  and  $100  to  James,  as  provided 
tiy  the  decree  in  the  circuit  court.  Bach  Is 
entitled  to  an  undivided  sixth  of  the  real  es- 
tate. They  are  not  entitled  to  a  decree 
against  Patrick  for  a  share  of  the  money 
found  In  the  feather  bed;  that  question  being 
res  adjudicata  as  to  them. 

A  decree  may  be  token  in  accordance  with 
the  views  herein  expressed,  tbe  decree  of  the 
circuit  court  being  affirmed  In  all  particulars 
except  as  modified  by  this  opinion.  The  com- 
plainants wlU  recover  costs. 

OABPENTER,  J.,  did  not  sit  The  other 
Justkea  oencurred. 


PEOPLB  V.  BABLOW. 

(Snpreme  Court  of  Mldilgaa.   Sept  16,  1909j 

FAUFBR8-RS8n)SNCK-BBlcaTAZi-0r- 
FBNSBS-DBrBNSB& 

1.  A  DOD  compos  mentis  pauper  was  takeo  by 
a  family  residing  in  L.  coonty  when  she  wu 
10  years  old,  and  soon  after  removed  iritb 
them  to  J.  county.  I^e  lived  with  her  foiiter  i 
parents  nntil  they  died,  when  a  guardian  mi 
appointed  for  her  by  the  probate  court  of  J. 
county.   She  lived  with  such  guardian  ustil 
1809,  when,  under  an  agreement  between  the 
iniardian  and  H,  for  her  services,  abe  went  to 
live  with  H.  in  L.  county,  where  she  resided  for  j 
two  years,  when  she  returned  to  her  guardi&n,  j 
with  whom  she  remained  until  money  left  ta  | 
her  by  her  foster  parents  was  exhausted,  wbea  : 
Bhe  was  sent  to  the  pooiiionse  of  J.  coontr- 
Held,  that  the  pauper's  legal  reddence  was  Is 

J.  county.  j 

2.  In  a  prosecution  of  a  keeper  of  a  coontj  ! 
honse  for  illegally  rraioving  a  pauper  to  another 
county  than  that  in  which  she  had  a  legal  ret- 
idence,  it  waa  no  defenae  that  such  removid 
was  in  obedience  to  an  order  of  the  auperlnteo^- 
ent  of  the  poor  of  the  county  from  wbidi  tht 
pauper  was  so  removed. 

Brror  to  .CSrcult  Court,  Lenawee  County; 
Guy  M.  Chester,  Judge. 

John  Barlow  was  convicted  of  Ulegallj 
bringing  a  pauper  into  a  county  other  than 
that  in  which  she  had  a  residence,  and  be 
brings  error.  Affirmed. 

Forrest  C.  Badgley  and  Charles  H.  &nlth. 
for  appellant  Tbeodfve  M.  Joslln,  Pros. 
Atty.  (James  N.  Sampson,  at  eouuel),  for 
the  People.  I 

HOOKBB.  O.  3.  Section  4514  of  the  Com-  j 
piled  Laws  prorldes:  "Any  person  who  shall  j 
send,  carry,  transport  remove  vt  helag,  or 
who  shall  canse  or  procure  to  be  soit,  ca^ 
rled,  transported,  removed  or  brought  any 
poor  or  indigent  pasons  from  any  township, 
village,  dty  or  county.  Into  any  other  town- 
ship, village,  city  or  county,  or  from  any  oth- 
er state  or  country  into  any  county  In  this 
state,  without  legal  authority,  and  there  leave  i 
such  poor  persons,  or  who  shall  entice  stKb 
poor  person  so  to  removOf  with  the  Intent  to 
make  such  county,  to  which  the  removal  shall 
be  made,  chargeable  with  tbe  siqiport  of 
such  pauper,  shall  be  deaned  gollty  of  a  mis- 
demeanor, and  on  conviction  ttiereof,  abaD 
be  Imprisoned  in  the  connty  Jail  not  exceed- 
ing three  months,  or  fined  not  exceeding  one 
hundred  dollars,  or  both  such  fine  and  Im- 
prisonment in  the  discretion  of  tbe  court" 
The  appellant  was  keepw  of  tlie  county 
bouse  in  Jackson  connty,  and  wu  convicted,  \ 
under  the  statute  quoted,  upon  a  charge  of  | 
tiavlng  taken,  sent  or  removed  one  Harriet 
Manila,  a  poor  and  todlgent  person,  from 
Jackson  connty,  Mich.,  toto  the  tovmshlp  of 
Woodstock,  Lenawee  county,  wltJiout  legal  | 
authority,  and  of  having  left  her  witli  Uie 
Intent  to  make  the  said  township  chargeable 
with  her  support  The  respondent  was  first 
tried  and  convicted  before  a  Jmdoe  of  the 
peace  in  Lenawee  connty,^nd  afterwards  In  j 
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last  trial  the  prosecuting  attorney  Introduced 
pTldence  tending  to  show  that  Harriet  Marsha 
was  taken  hy  a  family  named  Ambler,  then 
residing  in  Lenawee  county  (with  whom  she 
soon,  after  removed  to  Jackson  county),  when 
she  was  a  young  girl,  about  10  years  old, 
from  the  county  house,  or  from  persons  who 
brought  her  Into  the  county,  as  an  Indigent 
child.  That  was  40  or  50  years  ago.  She 
lived  with  the  Amblers  for  many  years,  and 
until  they  died.  She  was  left  $75  by  the  will 
of  Mrs.  Ambler,  and  one  Fish  was  appointed 
her  guardian  by  the  probate  court  for  Jack- 
son county.  She  afterwards  lived  with  Flab 
until  1899  or  thereabouts,  when  John  Hull 
came  to  procure  her  services  as  help  In  his 
family.  He  made  a  bargain  with  reference 
thereto  with  her  guardian,  and  she  lived  at 
bis  house  Id  Woodstock.  Lenawee  county,  up- 
wards of  two  years,  when  she  was  returned 
to  Fish,  where  she  remained  until  her  money 
was  exhausted,  when,  upon  the  order  of  the 
supervisor,  she  was  sent  to  the  poorhouse  In 
JackBon  county.  The  oflBcers  of  the  poor 
learned  that  she  had  lived  with  Hutl  in  Len- 
awee county,  and,  doubtless,  of  her  earlier 
residence  there.  The  subject  was  brought  to 
the  attention  of  the  board  of  superintendents 
of  the  poor  of  Jackson  county,  which  direct- 
ed tbe  chairman  to  go  to  Woodstock  and  In- 
vestigate the  matter,  which  he  did,  and  made 
a  report,  whereupon  the  board  determined  to 
and  did  instruct  Mr.  Barlow,  the  defendant, 
to  return  the  woman  to  Mr.  Hull  or  the  su- 
pervisor. This  was  upon  the  claim  that  she 
was  a  charge  upon  Lenawee,  and  not  upon 
Jackson,  county.  The  defendant  claimed  that 
he  did  not  know  that  Mr.  Hull  lived  In  Len- 
awee connty,  and  It  is  urged  that  this  fact, 
and  the  fact  that  be  acted  under  orders  of 
the  superintendents  of  the  poor,  constituted  a 
defense,  for  the  reason  that  it  indicates  legal 
authority  and  absence  of  unlawful  Intent.  It 
is  not  disputed  that  he  learned  before  he  left 
Hnll'a,  If  he  did  not  know  before,  that  Hull 
lived  In  Lenawee  county.  The  court  left  tbe 
qneetion  of  her  residence  to  the  Jury;  also 
the  questtcm  ot  defendant's  Intent  and  an- 
thorl^. 

Defendant's  counsel  contend:  U)  That  tbe 
judgment  should  be  reversed  for  the  reason 
that  when  the  people  rested  a  prima  facie 
case  had  not  been  made  out.  (2)  That  under 
tbe  law  MlSB  Marsha  was  a  resident  of  Wood- 
stock. (3)  That  I^nawee  county  was  the 
domicile  of  origin  of  Miss  Marsha;  that  she 
was  always  non  compos  mentis,  and  the  bur- 
den could  not  be  shifted  to  Jackson  without 
(Showing  that  she  removed  with  her  legal 
imrents.  (4)  That  at  all  events  she  was  a 
nonresident  of  Jackson  county,  and  a  resi- 
dent of  Woodstock,  with  the  consent  of  her 
guardian.  (5)  If  she  was  a  resident  of  Wood- 
stock. It  was  the  duty  of  the  superintendents 
of  tbe  poor  of  Jackson  county  to  send  her 
there.  This  they  did,  through  Mr.  Barlow, 
who  acted  under  legal  autbority—l.  e.,  In- 
Htnictions  from  his  snperlora— withoat  intent 
to  violate  tbe  law. 


In  our  opinion,  there  was  a  prima  facie 
case  made  out  by  the  people.  Defendant  did 
not  rest  upon  his  motion,  however,  but  otter- 
ed testimony  which  tended  to  strengthen  the 
people's  casQ  in  some  respects.  In  such  a 
case  the  determination  of  this  question  In- 
volves all  proof.  The  undisputed  testimony 
would  have  justlQed  an  Instruction  that  Miss 
Marsha  was  a  charge  upon  Jackson  county. 
While  possibly  an  Incompetent,  the  testimony 
Indicates  that  she  lived  with  foster  parents 
from  childhood  until  their  death.  They  made 
some  provision  for  her  by  will,  and  she -re- 
mained at  the  place  of  their  domicile.  Under 
the  circumstances  the  Jury  could  not  do  oiner- 
wlse  than  And,  and  the  court  might  have  In- 
structed them,  that  she  acquired  a  reridence 
In  Jackson,  with  them,  and  did  not  lose  it 
through  her  employment  by  Mr.  Hull. 

We  are  not  aware  that  any  law  of  this  itate 
requires  the  keeper  of  a  county  house  to  obey 
the  order  of  tbe  superintendents  of  the  poor 
to  transport  Inmates  of  his  house  to  another 
county,  and,  If  he  does  so,  he  is  equally  liable 
with  them,  If  he  transgresses  the  law.  The 
subjects  of  bis  authority  and  his  good  faith 
were  left  to  the  Jury,  which  foimd  against 
him.  We  think  It  unnecessary  to  refer  at 
length  to  other  alleged  errors.  None  of  them 
could  well  have  Injured  the  defendant  In  the 
view  we  have  tnlton  of  the  case. 

Tbe  Judgment  Is  affirmed.  The  other  Jus- 
tices concurred. 


DOYLB  et  aL  V.  PELTON  et  aL 

(Snpreme  Court  of  Michigan.   Sept.  15,  1903.) 

LOGS  AND  LOaOING— FLOATING  LOOS— SEPA- 
RATION or  LOGS  IN  STREAM— SBRVICBS— 
STATUTES  —  CONSTRUCTION  —  ASSUMPSIT  — 
PLEAD  ING—AMENDMEN  T. 

1.  Comp.  Laws  1887,  S  5075,  provides  that  if 
-nn.v  person  shall  put  into  any  river  any  logs, 
and  shall  not  make  adequate  provision  tor 
breaking  jams,  or  for  clearing  tbe  same  from 
the  banks  of  such  river,  and  shall  thereby  bin- 
der tbe  running  of  any  logs.  It  shall  be  lawful 
for  any  other  person  engaged  in  floating  logs 
to  cause  such  jams  to  be  broken,  and  such  logs 
to  be  cleared  from  the  banks  of  such  rirer,  at 
the  expense  of  the  person  owning  the  same. 
BeU,  that  merely  moving  logs  which  filled  the 
channel  of  a  river  aside,  so  that  plaintiffs'  logs, 
which  were  further  up  the  river,  could  be  driven 
through,  was  not  equivalent  to  breaking  a  jam 
and  driving  the  logs,  and  bence  plaintiffs  were 
□ot  entitled  to  recover  therefor,  under  the  stat- 
ute. 

2.  Where  an  owner  of  logs  farther  np  a  rlvei- 
moved  defendnnts'  logs,  which  wpre  in  the  river 
below,  to  one  side,  bo  that  plaintiffs'  logs  could 
be  driven  through,  such  act  did  not  confer  n 
benefit  on  defendaDts,  so  as  to  entitle  plaintiffs 
to  recover  theitfor  in  assumpsit. 

S.  Where  an  action  was  brought  on  the  com- 
mon counts  in  aRsumpsit,  it  was  not  error  for 
the  court  to  refusa  to  permit  plaintiffs  to  amend 
their  declaration,  so  as  to  add  a  count  for  a 
tort 

Error  to  Circuit  Court,  Obeboygan  Oomity; 
Frank  Shepbard,  Judge. 
Action  by  William  H.  Doyle  and  another 

against  David  0.  Pelton  and  another.  'From 
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a  judgment  In  favor  of  defendants,  plaintiffs 

bring  error.  Affirmed. 

Cross  &  Harpster,  for  appellants.  Frost  ft 
Sprague,  for  appellees. 

(JARPENTER,  J.  Under  a  declaration  on 
the  common  comits  in  assumpsit,  plaintiffs 
sought  to  recover,  In  the  circuit  court  for  the 
county  of  Cheboygan,  for  expenses  Incurred 
in  moving  togs  of  defendants  In  the  channel 
of  Pine  river.  In  the  counties  of  Mackinac 
and  Chippewa.  The  testimony  of  plalntifCs 
tended  to  show  that  In  order  to  use  said  river 
for  the  purpose  of  floating  their  own  logs, 
they  were  compelled  to  and  did  move  the  logs 
of  defendants;  that  they  did  not  drive  de- 
fendants' logs,  but  simply  moved  them  to  one 
Bide,  so  as  to  make  a  channel,  through  which 
their  own  logs  could  pass.  It  was  the  claim 
of  plaintiffs  that,  by  reason  of  the  above- 
mentioned  facts,  a  cause  of  action  accrued  In 
their  favor  against  defendants,  which,  ac- 
cording to  section  5075,  Comp.  Laws  1897, 
could  be  enforced  under  their  declaration. 
The  trial  court  decided  that  this  cause  of 
action  could  not  be  enforced  under  a  declara- 
tion on  the  common  counts  in  assumpsit,  and 
directed  a  verdict  for  the  defendants. 

This  decision  was  correct,  not  only  for  the 
reason  that  plaintiffs  should  have  stated  In 
their  declaration  the  facts  which  constitute 
their  cause  of  action  (see  Chicago  &  North- 
eastern R.  Co.  V.  Sturgls,  44  >Iieh.  538,  7  N. 
W.  213;  Anderson  Carriage  Go.  v.  Pungs 
[Mlcb.]  95  N.  W.  985),  but  also  for  the  reason 
that  plaintiffs*  cause  of  action  could  not  he 
enforced  In  an  action  of  assumpsit.  The  case 
of  Chapman  v.  Keystone  Lumber  &  Salt  Mfg. 
Co.,  20  Mich.  358,  Is  not  applicable.  In  that 
case  it  was  decided  that  plaintiff,  who  In  or- 
der to  drive  his  own  logs  was  compelled  to, 
and  did,  break  a  Jam  of  logs  made  by  de- 
fendant, and  drive  said  logs,  was  entitled,  by 
section  5075,  Comp.  Laws  1897,  to  recover  his 
exi>endlture  In  an  action  of  assumpsit.  The 
section  relied  upon  reads  as  foUovrs:  "If  any 
person  or  persons  shall  put  or  cause  to  be  put 
into  any  •  •  •  river  •  •  •  of  this 
state,  any  logs,  •  •  •  and  shall  not  make 
adeqnate  provision  and  pnt  on  a  sufficient 
force  of  men  for  breaking  Jams  of  such  logs, 

*  *  *  or  for  running,  driving  or  clearing 
the  same  from  the  banks  or  shores  of  such 

•  •    •    river   *    •    •   and  shall  thereby 

•  •  •  hinder  or  delay  the  running  of  any 
logs,  timber,  lumber,  cedar  poles  or  other  for- 
est products  In  such  waters,  it  shall  be  law- 
ful for  any  other  person  •  •  •  engaged  in 
floating  logs,  timber,  lumber  or  other  forest 
products  In  such  •  •  •  river  •  •  *  to 
cause  such  jams  to  be  broken  and  sucb  logs 

*  *  *  to  be  run,  driven  and  cleared  from 
the  banks  of  such  •  •  •  river  *  •  • 
at  the  cost  and  expense  of  4he  person  or  per- 
sons owning  the  same;  and  such  owner  or 
owners  shall  be  liable  to  the  person  or  per- 
sons •  •  •  doing  or  causing  such  work  to 
be  done,  for  such  costs  and  expenses."  Sub- 


sequent language  of  the  statute  gives  the  pe^ 
son  doing  the  work  a  lien  on  said  logs  fiir  hit 
charges,  and  the  right  to  their  possession  un- 
til said  lieu  Is  saUsfled.  AU  that  the  plain- 
tiffs In  this  case  did.  as  heretofore  stated, 
was  to  move  the  logs  aidde,  so  as  to  make  k 
channel,  through  which  the^  own  might 
be  driven.  We  cannot  hold  ttat  this  is  the 
work  specffied  In  the  statute.  Merdy  movhig 
the  logs  aside  Is  not  the  equivalent  of  break- 
ing the  Jam  and  driving  the  logs.  The  woA 
of  driving  the  is  beneficial  to  their  own 
er.  It  is  no  benefit  to  him— indeed,  it  may  be 
injurious  to  his  Interests— to  move  them  to 
one  side  of  the  stream  in  which  tb^  lie.  One 
who  seeks  the  advantages  of  this  statute 
should  perform  Its  obligations.  It  was  heU 
in  the  case  of  Chapman  v.  Keystone  Lomber 
&  Salt  Mfg.  Co.,  supra,  that  the  obligation  of 
the  owner  of  the  logs  to  compensate  the 
plalutifT  might  be  enforced  in  an  action  of 
assumpsit,  "under  the  theory  of  a  promise  to 
pay,  adopting  the  conclusive  presumption  that 
every  man  promises  to  [tay  what  it  la  his  le- 
gal duty  to  pay,"  or,  as  stated  in  the  case  of 
Woods  V.  Ayres,  89  Mich.  345,  33  Am.  Rep. 
396,  because  "the  statute  simply  hmposes  the 
duly  to  pay."  The  statute  does  not  Impose 
upon  the  owner  of  h)gs  the  duty  to  compen- 
sate plaintiffs  for  merely  making  a  passage- 
way through  those  logs.  If  any  such  obliga- 
tion exists.  It  arises  under  the  principles  of 
the  common  law,  and  not  by  virtue  of  the 
statute.  It  cannot,  therefore,  be  claimed  that 
Uie  statute  provides  any  remedy  for  the  plain- 
tiffs' grievance.  That  remedy  must  be  found 
In  the  principles  of  the  common  law.  Ac- 
cording to  those  principles,  an  action  on  the 
case  for  a  tort  Is  the  appropriate  remedy,  if 
plaintiffs  have  any  grievance  whatever. 

It  follows  from  this  reasoning  that  the 
court  did  not  err  in  refusing  to  permit  plain- 
tiffs to  amend  their  declaration,  for  the  court 
did  not  possess  power  to  permit  plaintiffs  to 
add  a  count  for  a  tort  to  tiie  common  coiiuts 
In  assumpsit  See  People  v.  Wayne  Circuit 
Judge,  13  Mich.  206;  Chltty  on  Pleading,  pp 
108,  109. 

The  judgment  of  the  court  below  must 
then^fore  be  affirmed.  The  other  justices  con- 
curred. 


CITY  OF  LINCOLN  v.  MILLER. 

(Su^ircDie  Court  of  Nebraska.  Dec  18,  1901.) 

CITISS-DBFBOTIVB  8IDSWAX.KS-^0TICB  OF 
INJtmY— BTIDBNCB. 

1.  Notice  that  an  injury  occurred  on  the  side- 
walk along  the  east  side  of  block  54,  between 
two  named  streets.  Is,  in  the  absence  of  any 
dtiinnttd  for  more  definite  location,  a  sufficient 
location  of  the  place  in  a  notice  to  the  city 
under  section  36,  c  13a,  Comp.  St.  1S97. 

2.  Evidence  held  sufficient  to  warrant  snb- 
miffiion  to  the  jury  of  question  whether  the 
defects  Id  the  sidewalk  were  so  obrione  and  of 
80  long  continuance  as  to  warrant  presumption 
of  notice. 


1 1-  See  Municipal  CorporitlODL  to>, 
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3.  InstrnctionB  as  a  whole  held  to  properly 
idbmit  thia  qnration. 

4.  iQstractiOD  that  notice  to  "any  of  the  ma- 
nicipal  authorities"  was  sufficient  held  not  preju- 
dicial, where  no  evidence  was  introdnccd  or 
tendered  of  notice  to  any  but  the  Btroot  com- 
miBsioner  and  the  aldewalk  inspector,  and  inry 
were  cautioned  to  find  no  notice  exceyt  as 
shown  by  the  eridence. 

Oommisatonen*  Opinion,  Departiueut  No. 
1.  EiTor  to  Dlatiict  Oonrt,  Lancaster  Coun- 
ty; Holmes,  Judge. 

"Not  to  be  officially  reported." 

Action'  by  Nebemlafa  P.  Mlll«  against  the 
city  of  Lincoln.  Judgment  for  plaintiff,  and 
defendant  Mnga  error.  Affirmed. 

J.  R.  Webster,  John  P.  Maule,  and  D.  J. 
Flaherty,  for  plaintiff  In  error.  Strode  & 
Strode,  for  defendant  in  error. 

HASTINGS,  C.  Action  to  recover  for  iu- 
jories  sustained  by  a  fall  upon  a  sidewalk. 
From  a  verdict  and  Judgment  for  plalntlCT, 
the  defendant,  city  of  Lincoln,  brings  error, 
and  complains,  first,  that  the  necessary  claim 
under  section  36  of  the  city  charter  (Comp. 
St.  1897,  c.  13a),  was  never  filed  in  the  office 
of  the  city  clerk;  second,  tliat  the  court  erred 
In  Instructing  the  Jury  that,  if  the  defect  In 
the  walk  had  existed  such  length  of  time 
that  the  city  In  the  exercise  of  reasonable 
care  might  have  had  notice  of  it,  notice 
should  be  presumed.  It  Is  further  claimed 
that  the  court  erred  in  assuming  In  Its  In- 
Btnictions,  and  telling  the  Jury,  that  notice  to 
"any  of  the  municipal  authorities"  was  suffi- 
cient. The  last  clause  of  the  section  of  the 
dty  charter  In  question  Is  as  follows:  "To 
maintain  action  against  the  city  for  any  un- 
liquidated claim  It  shall  be  necessary  that  the 
party  file  In  the  office  of  the  city  clerk  with- 
in three  months  from  time  right  of  action  ac- 
crued a  statement,  giving  full  name,  time, 
I'l.ic*'.  nature,  circumstance,  and  cause  of 
the  Injury  complained  of."  This  provision  of 
the  charter  Is  held,  In  City  of  Lincoln  t. 
Orant,  38  Neb.  389,  56  N.  W.  995,  to  be  In  the 
nature  of  a  condition  precedent  to  the  right 
to  prosecute  an  action  for  damages,  and 
statement  of  compliance  with  It  necessary  to 
show  a  cause  of  action.  In  thIa  case,  It  was 
•^''Hsht  to  be  complied  with  by  means  of  the 
following  notice: 

"To  the  Honorable  Mayor  and  Council  of 
Tlip  City  of  Lincoln:  The  City  of  Lincoln,  To 
Xehemlah  P.  Miller,  Dr.  ?5,000.00.  Nehe- 
ml.ih  P.  Miller,  claimant  herein,  represents 
unto  the  honorable  mayor  and  council  of 
the  city  of  Lincoln,  Nebraska,  that  on  or 
about  the  7th  day  of  May,  1897,  claimant, 
while  eierclslng  all  reasonable  care  and  cau- 
tion, and  without  fault  on  bis  part,  fell  on 
the  sidewalk  in  the  city  of  Lincoln,  on  the 
past  side  of  9th  street,  between  N  and  O 
streets,  being  on  the  west  side  of  block  64, 
-ind  reoelved  severe  and  dangerous  Injuries 
to  his  right  arm  and  shoulder  and  right  side; 
That  the  sidewalk  at  the  place  where  claim- 
ant fell  and  received  Injuries  was  In  an  un- 


I  safe  and  dangerous  condition.   Claimant  says 
that  he  has  suffered  Injury  by  reason  of  said 
I  Injuries  so  reicelved  In  the  amount  of  $5,- 
j  000.00,  and  hereby  presents  his  claim  against 
the  city  of  Lincoln  and  asks  that  It  be  al- 
lowed." 

Plaintiff  claims  that  this  was  amply  snf- 
flcleot,  so  far  as  the  place  Is  Concerned,  un- 
der the  decisions  of  this  court.    Lincoln  v. 
I  O'Brien,  50  Neb.  761,  77  N.  W.  76,  and  Lln- 
1  coin  V.  Pirner  (Neb.)  81  N.  W.  846.    In  the 
I  former  case  there  is  an  extensive  review  of 
i  the  decisions  of  other  states  In  reference  to 
the  precision  required  In  such  a  notice,  and 
i  In  that  case  the  conclusion  was  reached  that 
j  an  allegation  that  the  injury  occurred  by 
stepping  In  a  hole  In  the  sidewalk  on  the 
I  north  side  of  Q  street,  between  Eighteenth 
and  Twentieth  streets,  was  sufficiently  defi- 
I  nite,  Bince  it  nowhere  appeared  In  the  evl- 
dence  that  there  was  more  than  one  hole 
'  .ilong  such  sidewalk.   In  the  latter  case,  a 
statement  that  the  accident  occurred  "In 
'  front  of  lot  13,  In  block  45,  on  P  street,  lu 
the  city  of  Lincoln,  near  the  west  side  of 
what   is   commonly   known  as   the  'Carr 
I  Block,* "  was  held  sufficient,  notwithstand- 
ing an  error  In  the  number  of  the  block, 
which  should  have  been  34,  Instead  of  45. 
It  Is  stated  that  the  rule  of  construction  to 
be  deduced  from  the  adjudged  cases  Is  that, 
■  "if  the  description  given  and  the  Inquiries 
I  suggested  by  It  will  enable  the  agents  and 
servants  of  the  city  to  find  the  place  where 
1  the  accident  occurred,  there  is  a  substantial 
I  compliance  with  the  law."    In  that  case  the 
"Carr  Block"  was  a  well-known  building  In 
the  dty  of  Lincoln.    Proof  of  this  notice 
now  under  consideration  was  objected  to,  on 
the  ground  that  the  names  of  no  witnesses 
were  Indorsed,  and  that  it  did  not  give  the 
place  of  the  Injury  with  certainty.    It  Is  not 
now  urged  that  the  names  of  witnesses  arp 
necessary,  and  the  only  objection  which  can 
be  considered  Is  that  It  does  not  with  suffi- 
cient deflnlteness  describe  the  place  of  the 
Injury.    There  is  nothing  In  the  notice,  when 
applied  to  the  evidence,  that  renders  It  moro 
;  definite.    It  appears  that,  between  the  alley 
'  running  east  and  west  through  block  54  and 
N  street  on  the  south,  there  are  six  lots 
abutting  upon  Ninth  street,  according  to  the 
subdlvlslonB  of  the  city  plat   North  of  the 
alley  tbere  la  but  a  single  one,  extending  142 
feet  to  O  street    It  appears  from  the  evi- 
dence that  the  plaintiff's  fall  was  north  of 
the  alley.   It  appears  that  all  along  this 
walk  there  were  loose  planks.   The  question 
presented  by  this  objection  Is  simply  and 
wholly  whether  the  complaint  that  he  was 
hurt  along  the  east  side  of  this  300-foot 
block  Is  definite  enough  to  comply  with  the 
charter. 

It  la  to  be  said  that  neither  of  the  cases 
from  this  court  cited  by  plaintiff  as  conclu- 
sive, go  as  far  as  we  are  asked  to  go  in  this 
Instance.  In  the  O'Brien  Case  the  IMsWon 
Of  the  hole  served  aiifttii^^&iiWifg^^Qind 
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In  the  Plrner  Case  the  west  Bide  of  the  "Carr 
Block."  The  decision  In  each  of  those  cases 
is  simply  that  a  statement  by  the  use  of 
which  the  officer  could,  by  making  suitable 
Inquiries,  locate  the  precise  spot  of  the  acci- 
dent, is  sufficiently  definite,  and  the  meaning 
Is  that  In  these  descriptions,  as  In  others. 
Inquiries  must  be  such  as  the  terms  of  the 
notice  Itself  suggest,  and  for  which  It  fur- 
nishes the  starting  point  We  are,  however, 
cited  to  the  case  of  Wheeler  v.  Detroit  (Mich.) 
80  N.  W.  822.  That  case  holds  that  a  de- 
scription slmllilr  to  this,  but  more  indefinite, 
that  is,  "a  walk  on  the  east  side  of  Fif  tceuth 
street  betwen  two  others,"  1b  sufficient,  on 
the  ground  that  the  court  probably  took  Ju- 
dicial notice  that  there  was  only  one  block 
intervening  between  the  two  streets,  and  a 
description  locating  the  accident  along  one 
particular  block  should  be  held  aofficlent. 
as  the  council  did  not  ask  for  more  specific 
informatioD.  but  acted  on  the  claim  without 
objection  upon  that  ground.  Such  is  also 
the  condition  in  this  case,  with  the  advan- 
tage. In  favor  of  this  description,  that  we  have 
the  positive  statement  that  only  one  side  of 
0  single  block  la  included.  Doubtless  it 
»  ould  have  been  competent  for  the  city  coun- 
cil to  call  for  more  exact  information,  and 
their  standing  to  complain  would  be  much 
stronger  had  this  been  done  and  plaintiff  had 
refused  it.  If  this  provision  of  the  charter 
1»  to  have,  as  Is  suggested  in  Lincoln  v.  Plr- 
ner (Neb.)  81  N.  W.  a  Jlberal  Interpreta- 
tion, this  description  should  probably  be  held 
sufficient.  In  the  absence  of  any  call  for  a 
more  definite  one. 

It  is  argued  that  there  Is  error  In  the  in- 
struction of  the  court  No.  3,  that  the  Jury 
might  find  the  city  had  notice  If  they  found 
that  the  walk  had  remained  in  a  defective 
and  dangerous  condition  for  such  length  of 
titne  that  the  city  In  the  exercise  of  reason- 
able care  might  have  had  notice  of  it;  and 
in  No.  7,  where  the  jury  were  told  that  no- 
tice would  be  presumed,  If  they  found  and 
believed  from  the  evidence  that  the  sidewalk 
in  controversy  remained  for  a  considerable 
length  of  time  in  so  defective  a  condition 
that  It  was  unsafe  to  travel  over.  It  is 
claimed  that  the  defect  In  the  walk,  If  any, 
was  latent;,  that  It  was  apparently  sound 
and  strong;  that  plaintiff  was  injured  by  a 
plank  coming  loose  when  stepped  upon  by 
another  person;  and  that  the  presumption 
of  notice  only  arises  when  the  defect  caus- 
ing the  injury  Is  an  obvious  one.  Counsel 
for  the  plaintiff  say  that  the  proof  of  actual 
notice  of  the  defect  in  the  walk  Is  so  com- 
plete that  this  Instruction  in  any  event  could 
not  have  been  prejudicial.  A  somewhat 
careful  examination  of  the  evidence  does  not 
disclose  this.  There  Is  considerable  conflict 
In  the  testimony  with  regard  to  both  the  ac- 
tual and  apparent  condition  of  the  walk. 
There  is  testimony  that  the  walk  had  been 
examined  and  repairs  ordered  and  made  from 
time  to  time,  but  It  cannot  be  claimed  that 


there  was  undisputed  evidence  of  actual  no- 
tice of  the  particular  defect  which  caused 
this  injury;  and  the  court.  In  giving  this  in- 
struction No.  3,  and  again,  substantially,  is 
Nos.  S  and  7,  evidently  regarded  the  doctrine 
of  presumptive  notice  as  being  important  iu 
this  case. 

The  outer  half  of  the  walk  seems  to  have 
been  condemned  shortly  after  Qie  Injury,  for 
the  reason  that  there  were  no  sleepers  un- 
der the  planks,  that  they  were  simply  laid 
down  loosely  on  the  ground.   The  evidence, 
however,  la  conflicting  as  to  whether  the  walk 
was  visibly  defective,  one,  at  least,  of  de- 
fendant's witnesses  testifying  that  the  walk 
did  not  look  as  if  it  was  "exactly  fit  to  walk 
upon."    The  evidence  warranted  tbe  Bubmis- 
sion  to  the  Jury  of  the  question,  of  whether 
or  not  tbe  walks  were  In  such  a  defective 
condition  that  the  defendant  and  its  officers 
i  were  bound  to  take  notice  of  it,  and  in  the 
I  eighth  Instruction  the  Jury  wel«  told  that  If 
;  the  defects  were  not  observable,  and  by  tbe 
{  use  of  ordinary  care  would  not  have  been  ob- 
■  served,  and  no  actual  notice  given  to  defend- 
;  ant's  officers,  there  could  be  no  recovery. 
The  objection  to  Instruction  No.  8  does  not 
seem  to  be  well  taken,  because  It  could  hard- 
!  ly  have  been  preJudlclaL   No  attempt  was 
:  made  to  prove  notice  or  knowledge  on  the 
j  part  of  any  other  officers  than  tbe  street 
commissioner  and  sidewalk  inspector.  Doubt- 
less the  language  of  tbe  instruction  Is  too 
broad  In  allowing  notice  to  "any  of  tbe  mu- 
nicipal authorities"  or  "other  ofl9cers  of  de- 
I  fendant  city."   But  as  no  attempt  had  been 
I  made  to  prove  notice  upon  any  but  the  proi>- 
I  er  officers,  and  the  Jury  was  abundantly  cau- 
!  tloned  not  to  find  such  notice  unless  tbe  evi- 
dence showed  it  bad  been  glvai,  it  la  not 
thought  that  the  instructions,  taken  as  a 
whole,  could  have  mlBled  the  Jury  to  defend- 
ant's prejudice. 

It  is  recommended  that  tbe  Judgment  of 
the  district  court  be  affirmed. 

DAY  and  KIBEFATBIOE.  GO,  concur. 
Affirmed. 

SANFOBD  r.  ANDERSON  ct  aL 

(Snpreme  Court  of  Nebraska.  Jan.  8,  1902.1 

MORTOAGB  FORECL03URE-APPRAI8AL-OB- 
JECTIONS— DBCRBB. 

1.  An  error  in  appralsins  real  estate  for  Jn- 
dicial  sale,  whereby  a  deduction  is  made  for 
liens  that  have  been  satisfied  or  merged  ia  the 
decree.  Is  error  without  prejudice,  where  tbe 
property  sold  for  more  than  two-tbirda  its  gross 
valuation. 

2.  All  objections  to  the  appraisement,  to  bt 
available,  muHt  be  lodged  before  sale. 

8.  On  the  facts  stated,  held  the  trial  eomt 
I  had  jurisdietlon  to  enter  the  deaee  assailed. 

!     Commissioners'  Opinion.   Department  So. 
8.    Appeal  from  District  Court,  Saunders 
County;  Sedgwick,  Judge. 
"Not  to  be  officially  repqrted,**  . 

T2.  see  UorXgmi'^^^irl^P^S  13«. 


Neb.) 


EITGHEN  BROS.  HUTEL  CO.  t.  PHHiBIN. 


487 


-  Action  hj  WUtfleld  Saofwd  against  John 
Aodersoa  and  otbera.  From  a  Judgment  for 
plalntltF,  defendants  appeal.  Affirmed. 

S.  H.  Somborger  and  B.  B.  Hendricks,  for 
appellants.   M.  B.  Reese,  for  appellee. 

ALBERT,  O.  This  Is  an  appeal  from  an 
order  confirming  a  sale  of  real  estate  nnder 
a  decree  of  foreclosure.  The  first  reason 
urged  for  a  reversal  is  that  the  appraisers  Im- 
pn>perl7  deducted  two  llena  from  the  gross 
value  of  tbe  property,  one  of  which  was  a  tax 
Uen.  Included  and  merged  in  the  decree,  the 
other  a  mor^ge  which  had  been  previously 
satisfied.  That  these  liens  were  Improperly 
deducted  became  known  at  the  time  of  the 
sale,  and  the  plalntlfT  thereupon  bid  more 
than  two-thirds  of  the  groBS  valuation  of  the 
property,  and  It  was  sold  to  him.  As  the 
property  was  sold  for  more  than  two-thirds 
of  Its  gross  valuation,  that  certain  liens  were 
improperly  deducted  by  the  appraisers  work- 
ed no  prejudice  to  the  defendants.  La  Selle 
T.  NichollB,  66  Neb.  458,  76  N.  W.  870;  Bem- 
heimer  r.  Hamer  (Neb.)  82  N.  W.  18. 

2.  It  Is  next  urged  that  the  tax  Hen  In- 
cluded in  the  decree  covei-ed  only  a  portion 
of  tbe  land,  and  ttiat  such  portion  was  not 
separately  appraised.  The  answ^  to  this  is 
that  no  such  objection  was  lodged  against 
the  appraisement  until  after  the  sale.  The 
rule,  settled  by  an  unbroken  line  of  decisions, 
is  that  all  objections  to  the  appraisement,  to 
be  available,  must  be  made  before  sale. 
Bemhelmer  v.  Hamer,  supra. 

3.  It  Is  urged,  lastly,  that  as  tlie  decree  Is 
based  in  part  on  a  cross-petition  filed  after 
the  answer  day,  and  as  no  summons  Issued 
tbereon,  the  court  had  no  Jurisdiction  over 
appellants  as  to  such  cross-petition,  and  the 
decree  based  thereon  for  that  reason  Is  void. 
Tbe  rule  invoked  by  appellants  has  no  ap- 
plication to  the  facta  in  this  case.  The  ap- 
pellants filed  a  demurrer  to  plaintiff's  peti- 
tion; while  a  demurrer  was  pending,  the 
cross-iietitlon  was  filed;  the  demurrer  was 
mbmitted  to  the  court  on  the  same  day  the 
cause  was  submitted  on  tbe  petition,  cross- 
petltloo,  and  the  evidence;  a  stay  was  taken 
It  the  request  of  one  of  the  appellants;  both 
Joined  In  resisting  confirmation.  Under  such 
drctunatances,  they  cannot  be  heard  to  com- 
plain of  a  lack  of  notice  of  the  filing  of  the 
erosB-petltlon.  They  submitted  themselves  to 
the  jurisdiction  of  the  court,  and  the  decree  is 
TaHd. 

We  lecommend  that  tbe  order  of  tbe  dis- 
trict court  conflrmtaig  the  sale  be  affirmed. 

AMES  and  DU7FXB,  0(X.  coucnr. 

Affirmed. 

SULLIVAN  V.  HAIQHT. 
(Suprema  Court  of  Nebraska.  Jan.  8,  1902.) 
rORCIBLB  ZNTRT— APPEAL  FROM  JVSTICB. 

1.  No  appeal  lay  to  the  district  court  from  tbe 
judgment  of  a  justice  of  the  peace  in  proceed- 


ings in  forcible  entr7  and  detainer  prior  to  the 
enactment  of  chapter  85,  p.  484,  Laws  1901. 

Commissioners'  Opinion.  D^artment  No. 
2.  Error  to  District  Court,  Platte  Count;: 
HoUehbeck,  Judge. 

"Not  to  be  offldaily  reported." 

Action  by  Aloozo  Haight  against  Dennis 
Sullivan.  Judgment  for  plalntiCC  before  a  Jus- 
tice, and  defendant  appeals  to  the  district 
court  From  a  Judgment  for  plaintiff,  de- 
fendant brings  error.  Reversed. 

McAllister  &  Cornelius,  for  plaintiff  in  er- 
ror. Beeder  &  Albert,  for  defendant  in  er- 
ror. 

OLDHAM,  O.  This  was  an  action  in  foiv 
cible  entry  and  detainer  prosecnted  by  tbe 
defendant  In  error  against  tbe  plaintiff  in 
error  before  a  Justice  of  the  peace  of  Platte 
county.  Neb.  There  was  a  judgment  for  the 
defendant  In  error  before  the  Justice,  and 
plaintiff  In  error  attempted  to  have  this  Judg- 
ment reviewed  on  appeal  In  tbe  district  court 
of  Platte  county.  The  district  court  attempt- 
ed to  entertain  the  appeal,  and  trial  was  bad 
de  novo  there,  and  defendant  In  error  again 
recovered  judgment.  This  judgment  plain- 
tiff In  error  se^  to  have  reviewed  in  this 
court 

This  ease  presents  the  same  question  as 
that  presented  In  Armstrong  t.  Mayer,  60 
Neb.  425.  83  N.  W.  401.  Under  the  rule 
then  established  the  district  court  obtained 
no  Jtirlsdlctlon  of  the  subject-matter  of  the 
case  by  the  attempted  appeal;  hence  all  the 
proceedings  had  In  that  court  were  a  mere 
ntilllty,  and  the  Judgment  must,  therefore, 
be.  reversed;  but,  as  the  attempted  appeal 
was  taken  and  the  subsequent  proceedings  In 
tbe  district  court  were  had  at  the  instance 
of  plaintiff  in  error,  we  think  the  costs  sbould 
be  taxed  to  plaintiff  In  error.  We  recom- 
mend, accordingly,  that  the  Judgment  be  re- 
versed, and  the  district  court  directed  to  dis- 
miss the  pretended  appeal,  and  tiiat  the  costs 
be  taxed  to  plaintiff  In  error. 

POUND  and  SEDGWICK.  Ca,  concur. 

Reversed,  with  directions. 


KITCHEN  BROS.  HOTEL  CO.  V.  PHII^ 
BIN. 

(Sopreme  Court  of  Nebraska.   Jan.  8,  1002.) 

LBASH  —  COVENANTS  —  QUIET  ENJOYMENT  — 
PROPERTY  DB.VI8BD— EVICTION— ACTION  ON 
LBASE-COUNTKRCLAIU— DAMAGES. 

1.  A  covenant  for  quiet  enjoyment  of  the 
leased  premiaea  Is  implied  from  the  demise. 

2.  A  lease  of  a  part  of  a  buildiog  passes 
with  it,  as  Incident  thereto,  everfthing  neces- 
sarily used  with,  or  reasonably  necessary  to  the 
enjoyment  Of,  the  part  demised. 

3.  Where  a  room  on  the  graond  floor  of  a 
hotel  building  was  leased  to  a  ticket  broker, 
and  it  appeared  that  a  large  portion  of  his 
business  came  from  patrons  of  the  hotel,  who 

Tl.  Bm  Landlord  and  Tenant,  vdl.  nrkCentlBlK. 

I  471.  Digitized  by  V^OuvlC 
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entered  hfs  office  from  the  hotel  rotunda,  ftebf, 
thftt  the  lease  included  the  use  for  the  ]««ee'a 
cnstomers  of  a  door  and  hallway  leading  from 
the  rotunda  to  the  room  leased. 

4.  The  use  of  said  door  and  hallway  for  the 
puriMses  of  lessee's  busineBs  being  incident  to 
the  lease  «f  the  room,  an  obstruction  thereof  by 
the  leacor,  so  as  to  prevent  use  by  the  lessee 
and  hit  castomera,  is  an  eviction,  which  the 
leasee  may  treat  as  total  or  partial,  at  hia  Sec- 
tion. 

5.  In  case  the  lessee  elects  to  treat  tiie  evlc- 
ti«o  as  partial,  he  may  maintain  a  counterclaim 
for  damages  upon  the  implied  covenaDt  (or  quiet 
enjerment,  wben  med  by  the  lessor  on  the  cove- 
nant to  pay  rent. 

6.  A  party  may  recover  for  ^fns  prevented 
where  such  damages  are  certain,  ana  are  the 
natural  result  of  the  wrong  complained  of. 

Commissioners'  Opinion.  Dcimituient  Xo. 
2.  Error  to  District  Oourt,  Douglas  County; 
Powell,  Judge. 

"Not  to  be  officially  reported." 

Action  by  Philip  H.  PhUbin  against  the 
Kitchen  Broa.  Hotel  Company.  Judgment 
tor  plaintiff,  and  defendant  brings  error. 
Affirmed. 

George  EL  Prltchett,  for  plaintiff  in  error. 
W.  F.  Ourley  and  Ouy  B.  0.  Bead,  for  de- 
fendant in  error. 

POUND,  G  The  plaintiff,  a  corporation 
owning  and  operating  tbe  Pazton  Hotel,  in 
tlie  city  of  Omaha,  leased  to  the  defendant 
a  storeroom  upon  the  ground  floor  of  the 
liotel  building,  to  be  used  as  a  ticket  bro- 
iler's office.  The  room  fronted  upon  the 
street,  and  had  a  front  door  opening  there- 
on, but  had  also  a  back  door  opening  into  a 
ballway  leading  to  tlie  hotel  rotunda.  After 
tbe  lease  had  expired,  defendant  continued 
in  possession  as  tenant  from  year  to  year 
under  the  same  terms  as  in  the  lease.  While 
he  was  so  in  posBessIon,  apparently  In  conse- 
quence of  some  dispute,  the  plaintiff  obstruct- 
ed the  hallway  in  question  by  a  wooden  par- 
tition, and  thus  deprived  defendant  of  the 
use  thereof  and  of  the  back  door.  It  Is  in 
evidence  that  a  large  portWn  of  the  defend- 
ant's business  came  from  patrons  of  tbe  ho- 
tel,  who  entered  his  office  from  the  rotuuda 
by  this  door  and  hallway.  Accordingly, 
when  sued  upon  his  covenant  to  pay  rent, 
the  defendant,  oy  way  of  counterclaim,  set 
up  his  damages  by  reason  of  the  obstruction 
of  the  hallway,  and  two  further  claims  for 
damages  which  we  need  not  consider,  for  the 
reason  that  one  was  taken  from  the  Jury  In 
the  instructions  of  the  court,  and  the  other 
was  evidently  not  allowed  by  them  in  their 
verdict.  Upon  the  counterclaim  in  question, 
however,  the  Jury  found  for  the  defendant, 
iind  pinintlff  is  prosecuting  error  from  the 
Judgment  rendered  thereon. 

We  are  of  the  opinion  that  the  counter- 
claim was  maintainable,  and  that  the  Judg- 
ment Is  right,  A  covenant  for  quiet  enjoy- 
ment of  the  leased  premises  was  implied 
from  the  demise.  Taylor,  landlord  &  Ten- 
ant, S  304.  Hence  any  interference  with  the 
effective  use  of  the  part  of  the  building  de- 


mised which  would  amount  to  an  evlctiou. 
In  whole  or  in  part,  aa  a  breach  of  such 
covenant,  would  be  available  to  tbe  lessee 
by  way  of  counterclaim  wben  sued  on  hla 
covenant  to  pay  rent  The  use  of  tlie  back 
door  and  hallway  was  clearly  included  in 
the  lease.  We  Imve  recently  had  occasion 
to  pass  on  two  cases  not  unlike  the  one  at 
bar,  and  have  held  that  a  lease  of  a  part 
of  a  building  passes  with  It  as  incident  there- 
to, everything  necessarily  used  with  or  rea- 
sonably necessary  to  the  enjoyment  of  the 
part  demised.  Miller  v.  Fitzgerald  Dry 
Goods  Oo.  (Neb.)  86  N.  W.  1078;  Herpols- 
heimer  v.  Funke  (officially  unreported,  de- 
cided July  10,  1901)  95  N.  W.  688.  Consid- 
ering; the  nature  of  defendant's  business, 
which  would  make  an  office  in  the  botd 
building  desirable  because  of  its  accessibil- 
ity to  travelers,  patrons  of  the  hotel,  the 
fact  that  60  large  a  part  of  defendant's 
business  came  from  patrons  of  the  hole! 
who  entered  his  office  from  the  hot^  rotun- 
da, and  the  fact  that  tbe  room  In  question 
had  been  used  for  many  years  preceding  as 
a  ticket  office,  and  had  been  reached  from 
tbe  rotunda  by  the  hallway  and  door  in  ques- 
tioD,  It  is  evident  that  the  use  of  the  back 
door  by  defendant's  customers  was  in  con- 
templation of  the  parties  quite  as  much  as 
the  use  of  the  front  door,  and  that  this 
door  and  hallway  were  reasonably  necessa- 
ry to  the  effective  use  of  the  part  of  the 
building  demised.  This  being  so,  the  ob- 
struction thereof  by  the  lessor,  so  ae  to  pre- 
vent use  by  lessee  and  his  customers,  was 
an  eviction,  which  the  lessee  might  treat  as 
total  or  partial,  at  his  election.  Taylor, 
Landlord  &  Tenants,  8  S16;  Herpolsheimer 
V.  Funke,  supra.  The  lessor  could  not  In- 
siat  that  the  lessee  treat  It  as  a  total  evic- 
tion; the  latter  might  properly  elect  to  re- 
main, and  to  sue  for  his  damages  upon  the 
covenant  for  quiet  enjoyment  It  follows 
that  when  sued  for  rent  he  might  maintain 
the  counterclaim  upon  which  the  Judgment 
In  question  was  rendered. 

It  is  argued  that  the  damages  claimed  for 
loss  of  business  by  reason  of  the  closing 
up  of  tbe  door  and  hallway  are  too  remote, 
speculative,  and  uncertain  to  be  allowable. 
We  think  otherwise.  It  has  been  thoroufih- 
ly  settled  that  a  party  may  recover  for 
gains  prevented  where  such  damages  are 
certain  and  are  the  natural  result  of  the 
wrong  complained  of.  Wittenberg  t.  MoI- 
lyneaui,  60  Neb.  683,  83  N.  W.  842;  Id.,  59 
Neb.  203,  80  N.  W.  824.  The  evidence,  like 
that  ofTered  in  the  case  cited,  "was  the  best 
attainable  under  the  circumstances,"  and 
showed  a  very  considerable  damage  with 
not  a  little  certainty.  The  defendant  pro- 
duced his  books,  showing  the  amount  of  his 
business  before  and  after  the  act  o}mplaiD- 
ed  of.  he  showed  that  bis  expenses  were 
fixed,  he  showed  the  condition  of  the  ticket 
brokerage  business  throughout  tbeidty  dur- 
ing the  reBpe(rtlTjBgi|i«lo^]L:«^dD^One^ta- 
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ble  conclusion  was  that  ttxe  laTSfr  fklUng 
off  of  bnslnen  which  bis  bookg  showed  re- 
sulted from  the  cutting  off  of  one  of  his 
chief  loorces  of  cnstom,  as  one  wonid  nat- 
urally have  anticipated. 

We  recommend  that  tlie  Judgmmt  be  af- 
flrmed. 

OLDHAM  and  SBDOWIGK,  Oa.  concur. 
Affirmed. 


HcOARTHT  «t  at.  MOBOAN. 
OBnpreme  Court  of  Nebraska.  Jan.  8,  1002.) 

raw  TRIAL— JOINT  MOTION— REPLEVIN-^AL- 
TESNATIVH  JUDGMENT. 

1.  Where  two  or  more  parties  join  in  a  mo- 
tioa  for  a  new  trial  the  motion  is  indivisible, 
and  unlcijs  it  should  be  sustained  as  to  all  it 
must  be  overruled  as  to  all. 

2.  Where  plaintiff  iMglna  an  action  of  re- 
plevin and  failfl  to  procure  posaeaalon  of  the 
property  sued  tor,  bat  continues  the  action  as 
oDe  for  damagea,  an  altematiTe  judjcment  for 
th^  retnrn  of  the  propaty  or  Its  Tune  Is  not 
required. 

Commissioners*  Opinion.  Department  Na 
2.  Brror  to  District  Cotu^.  Sheridan  Gonntr; 
"Weetwm,  Judge. 

"Not  to  be  officiaUy  reported." 

Action  bj  Mary  B.  Morgan  against  Robert 
HcCarth7  and  others.  Judgment  for  plain* 
titr,  and  defendants  bring  error.  Affirmed. 

J.  H.  Edmuuds,  S.  H.  Ladd,  and  Frank  J. 
Eelley.  for  plaintiffs  in  error.  C.  Patterson 
and  W.  W.  Wood,  for  defendant  in  error. 

OLDHAM,  C.  This  was  an  action  of  re- 
plevin originally  instituted  before  a  justice 
of  tbe  peace,  and  taken  by  appeal  to  the  dis- 
trict court  of  Sheridan  county,  Neb.  It  was 
Rtipulated  that  plaintiff  was  unable  to  pro- 
cure posaesaloD  of  the  property,  and  the  ac< 
tion  by  aRreement  proceeded  as  one  for  dam- 
ages. Plaintiff  bad  Judgment  below,  and  de- 
fendants bring  error  to  this  court. 

Tbe  alleged  errors  called  to  our  attention  In 
the  brief  of  plaintiffs  In  error  arise  largely 
from  a  misconception  of  the  record.  It  la 
first  contended  that  the  court  erred  in  not 
dismissing  the  plaintiff's  appeal  because  no 
iippeal  undertaking  was  filed  witbln  10  days 
of  tbe  trial  In  the  Justice's  court  Tbe  record 
shows  that  the  trial  was  had  in  the  Justice's 
court  on  the  12th  day  of  February,  1897;  that 
an  appeal  undertaking  was  filed  and  approved 
on  tbe  18th  day  of  February,  1897;  and  that 
a  transcript  wus  Hied  In  the  office  of  the  clerk 
of  tbe  district  court  of  Sherldnn  county,  Neb., 
on  the  26th  day  of  February,  1897.  This, 
then,  was  sufficient  to  invest  the  district  court 
of  Sheridan  county.  Neb.,  with  Jurisdiction 
of  tbe  aubject-matter  of  the  controTersy.  It 
Is  true  that  tbe  record  shows  that,  on  sog- 
geatlon  of  a  diminution  of  the  record  by  tbe 
defendants  bdow,  they  were  permitted  to  file 
a  corrected  and  supplemental  transcript  on 
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tbe  Tth  da7  of  October.  1807;  but  the  flllng 
of  this  amended  transcript  did  not  divest  tbe 
district  court  of  tbe  Jurisdiction  it  bad  ac- 
qnlred  orer  the  subject-matter  of  the  contro- 
versy. 

It  Is  next  contended  by  counsel  for  plalntlffB 
In  error  that  there  la  not  sufflcirait  OTidence 
to  Bostain  the  Judgment  against  defendant 
Robert  McCarthy,  although  there  may  be  snf- 
flclent  to  sustain  tbe  Judgment  against  his  co- 
defendant  tbe  Hblow  Cattle  Company.  If  this 
contention  Is  well  founded,  it  is  unfortunate 
that  the  two  defendants  ffied  a  motion  for  a 
new  trial  Jointly  in  the  conrt  bctow,  for  it  is 
the  estabUshed  rale  that  where  two  or  more 
parties  Join  in  a  motion  for  a  new  trial  the 
motion  IB  Indivisible,  and  unless  it  should  be 
sustained  as  to  all  it  muat  be  orerroled  as  to 
all.  BUnlck  r.  Huff,  41  Neb.  516,  SO  N.  W. 
795;  Gage  v.  Bloomlngton,  87  Neb.  689,  56 
N.  W.  491;  Scott  T.  Chope,  88  Neb.  41,  49  N. 
W.  040. 

The  next  objection  raised  is  that  the  Judg- 
ment was  not  In  the  altematiTe;  but  where 
an  action  in  replevin  Is  luRiitutPd,  and  the 
plaintiff  taUB  to  obtain  possession  of  the  prop- 
erty replevlned,  and  proaecutea  the  action  as 
one  for  damage,  there  Is  no  reaaon  tor  an  al- 
ternative Judgment. 

It  Is  therefore  recommended  that  tbe  Judg- 
ment of  the  district  court  be  affirmed. 

POUND  and  SEDGWICK,  CC  concur. 

Affirmed. 


McKEE  V.  McKEE. 
(Supreme  Court  of  Nebraska.  Jan.  8,  1902.) 
DIVORCB— ORUBLTT— ALIMONT. 

1.  Evidence  examined,  and  held  eufScient  to 
sustain  a  decree  of  divorce  on  the  ground  of 
extreme  cruelty. 

2.  While  there  is  no  fixed  rule  for  determin- 
ing the  amount  of  alimony  to  be  awarded  under 
section  22,  c.  25,  Comp.  St  1901,  auch  award 
should  bear  a  reasonable  relation  to  the  hus- 
band's ability  to  pay,  aa  dlacloaed  by  the  evi- 
dence. 

3.  In  awarding  alimony,  tbe  court  should 
consider  the  condition,  situation,  and  standing 
of  the  parties,  finandally  and  otherwise,  the 
duration  of  their  marriage,  the  n mount  and 
value  of  the  husband's  estate,  tbe  source  from 
wtiich  it  ranie.  aud  bow  far,  if  at  all,  the  wife 
coutribnted  thereto,  /ininierman  Zimmer- 
man, SO  N.  W.  643.  59  Neb.  80. 

Commissioners'  Opinion.  Department  No. 
2.  Appeal  from  District  Court,  Johnson  Coun- 
ty; Letton,  Judge. 

"Not  to  be  officially  reported," 

Action  by  Laura  J.  McKee  against  John 
McKee.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Modified. 

S.  P.  Davidson,  for  appellant  W.  W.  Glf- 
fen  and  Frank  Martin,  for  appellee. 

POUND,  C.  This  is  an  appeal  from  a  de- 
cree of  divorce  rendered  in  a  suit  brought  by 
Mrs.  McKee  against  her  husliand.  In  which 
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Bhe  sought  such  relief  upon  tbe  ground  of 
extreme  cruelty.  The  court  Awarded  ali- 
mony to  the  amount  of  $t,500^  and  also  $1&0 
attorney's  fees.  It  would  subserve  no  useful 
purpose  to  set  forth  the  evidence  in  detail, 
inere  Is  a  square  conflict  between  Mrs.  Mc- 
Kee  on  the  one  hand,  and  her  husband,  and 
his  son  by  a  former  marriage,  on  the  other. 
Certain  of  the  neighbors  in  a  measure  corrob- 
orate the  plaintiff.  The  credibility  of  these  \ 
Tvltnesfiea,  and  the  weight  to  be  given  to  their 
testimony,  could  best  be  judged  in  the  lower 
court  The  plaintiff's  evidence,  if  believed, 
is  entirely  sufficient  to  make  out  a  case  of 
extreme  cruelty,  and  to  suBtalu  the  findings 
and  decree. 

With  respect  tO  the  amount  of  alimony  i 
awarded,  however,  we  are  not  entirely  sat-  ' 
Isfled  with  the  decree  rendered.  No  claim 
was  made  for  dower  in  the  husband's  lands, 
under  section  23,  c.  26.  Comp.  St  1901,  so 
that,  although  it  was  suggested  in  Walton  v. 
Walton,  67  Neb.  102,  77  N.  W.  392,  that  ex- 
Ireme  cmelty  would  be  "misconduct"  within 
the  purview  of  that  section,  the  award  of  all-  | 
raouy  must  be  governed  by  the  provisions  of 
section  22.  Tatro  v.  Tatro,  18  Neb.  396,  25  ' 
N.  W.  571.  63  Am.  Rep.  820;  Walton  v.  Wal- 
ton, 67  Neb.  102.  77  N.  W.  392.  That  secUon 
provides  that  the  court  shall  allow  "such  ali- 
mony *  *  *  as  It  shall  deem  Just  and 
reasonable,  having  regard  to  the  ability  of 
the  husband,  and  the  character  and  situation 
of  the  parties,  and  all  other  circumstances  of 
the  case."  It  .has  often  been  satd  that  there 
are  no  flzed  rules  for  determining  the  amount 
of  alimony  to  be  awarded  under  this  section 
(Smith  T.  Smith.  19  Neb.  700,  28  N.  W.  296;- 
Heist  Heist,  48  Neb.  798,  ffl  N.  W.  790), 
and  even  that,  to  warrant  interference  by 
this  court,  there  must  have  been  "an  evident 
abuse  of  discretion"  on  the  part  of  the  court 
below.  Wilde  v.  Wilde,  37  Neb.  861.  56  N.  W. 
724.  But  Id  the  statute  Itself,  and  in  most  of  the 
ndjudlcatlons  thereon,  it  Is  also  laid  down  that 
the  alimony  awarded  ahoold  bear  a  reason- 
able relation  to  the  amount  and  value  of  the 
husband's  property;  and  we  think  It  clear 
that  the  husband's  ability  to  pay,  as  disclosed 
by  the  evidence,  must  be  taken  Into  account 
as  one  of  the  chief  circumstances  controlling 
the  court's  discretion.  Zimmerman  v.  Zim- 
merman, 69  Neb.  80.  80  N.  W.  643.  In  that 
case  the  court  holds  that  the  considerationB 
which  are  to  be  taken  into  account  in  award- 
ing alimony  are  the  condition,  situation,  and 
standing  of  the  parties,  ftnancially  and  other- 
wise, the  duration  of  their  marriage,  the 
amount  and  value  of  the  husband's  estate, 
the  source  from  which  it  came,  and  how  far, 
if  at  ail,  the  wife  contributed  thereto.  Mrs. 
McKee  was  the  defendant's  second  wife. 
They  bad  no  children,  while  he  bad  one  child 
by  his  former  marriage.  She  appears  to  be 
In  robust  health,  bad  been  supporting  herself 
before  marriage,  and  did  at  least  the  ordinary 
work  of  a  farmer's  wife  while  living  with 
her  husband.  The  defendant  owned  the  balk 


of  his  property  before  marriage.  She  brought 
very  little,  and  her  contribution  to  the  rise 
in  values,  which  we  know  has  been  general, 
cannot  have  been  large.  Am  to  the  value  of 
his  property,  the  testimony  Is  not  as  8ntl»- 
factory  as  It  might  be.  The  iHincipal  Item 
is  a  farm  of  120  acres,  variously  eatlmsted 
as  worth  from  $26  to  $45  per  acre.  He 
claims  to  owe  some  $2,100,  while  otber  wit- 
nesses testify  that  he  boasted  of  owing  noth- 
ing, and  that  be  even  loaned  money.  The  al- 
leged indebtedness  is  to  defendant's  father 
and  brother,  and  only  $1,000  of  It  la  shown 
very  convincingly.  Taking  the  whole  testi- 
mony together,  however,  remembering  that 
she  has  received  all  the  household  goods  tbat 
she  cared  to  take,  we  are  constrained  to 
think  that  the  award  of  $1,600  alimony, 
coupled  with  $150  for  attorney's  fees,  la  too 
much.  Although  there  is  ample  testimony  to 
sustain  the  findings,  and  although  do  amount 
of  provocation  would  Justify  the  rough  and 
cruel  treatment  charged,  and  r^parded  as 
proved  by  the  trial  Judge,  we  cannot  but  feel 
tbat  the  plaintiff  should  bear  her  fair  share 
of  the  blame  for  the  domestic  difficulties  in 
question.  By  her  own  account,  her  life  as  a 
farmer's  wife  was  not  an  easy  one  in  its  or- 
dinary course,  and,  had  no  difficulties  arism, 
she  would  have  had  to  work  hard  in  the  sit- 
uation and  clrcumstancee  In  which  the  par- 
ties were  placed.  Considering  these  circum- 
stances, which  seem  to  be  within  the  purview 
of  the  last  clause  of  section  22,  the  duration 
of  the  marriage,  the  fact  that  defendant  baa 
a  child  to  support,  her  age  and  ability  to  sup- 
port herself,  the  value  of  the  property  as  dis- 
closed in  evidence,  the  fact  that  the  property 
was  acquired  almost  entirely  before  marriage, 
the  proved  Indebtedness  of  (1,000.  and  the 
amount  of  attorney's  fees  allowed,  we  think 
$1,000  as  much  as  the  defendant  may  well 
be  asked  to  pay. 

We  therefore  recommend  that  the  deo-ee  be 
modified  by  reducing  the  amount  of  alimony 
awarded  from  $1,500  to  $1,000,  and  that  the 
decree,  so  modified,  be  affirmed.  We  also  rec- 
ommend tbat  each  party  pay  hla  own  costa 
In  this  conrt 

OLDHAM  and  SBDaWIGE,  OCL,  eoDcnr. 

Uodlfled  and  afllrmed. 


McLAGAN  &  PIEBOB  T.  WITTBL 

(Supreme  Court  of  Nebraska.  Tone  19,  1901.) 

FORSCLOaVHB  BALB— RBTCRN  OP  SHKUPT- 
ORDBB  OP  SALE. 

1.  When  a  sheriff's  return  shows  a  m\e  to 
"Henry  Mosgrare,  assignee  of  the  decree  here- 
in," objection  that  the  return  shows  no  par- 
chaser,  in  the  absence  of  any  showhw  uat 
Henry  Musgrave  la  a  fictitioas  peEson/iB  not 
well  taken. 

2.  The  fact  that  no  money  was  pidd  not  avail- 
able as  an  objection  where  sale  was  to  the  a»- 
siguee  of  the  decree  and  its  eonflnnation  is  urged 
by  plaintiff. 

3.  Objection  that  order  and  notice  of  sale 
make  no  mention,  of _^^^fl@Q^TOfeof  the 
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CT«e.  not  ftva  liable  in  the  absence  of  any  show- 
ing  of  prejTldice. 

Commlssionen'  Opinion.  Departmnit  No. 
L  Appeal  from  District  Coart,  Knox  Coun- 
ty. Robinson,  Judge. 

"Xot  to  be  offidally  reported.** 

.\ctlon  by  McLagan  &  Pierce  against  Carl 
WItte.  Jodgment  for  plalntifts.  Defoidant 
appeals.  Affirmed. 

E.  A.  Houston,  for  appellant  L.  C.  Chap- 
man, for  appellees. 

HASTINGS,  C.  This  Is  an  appeal  from  an 
order  confirming  a  sale.  The  first  two  objec- 
tions are  expressly  waived  by  appellant. 
The  third  Is  that  the  sherllTs  return  to  the 
order  of  sale  shows  that  there  was  no  pur- 
chaser of  the  premises  at  said  sale.  An  ex- 
amiuatlon  of  the  return  shows  that  the  sale 
was  made  to  "Henry  Musgrave,  assignee  of 
decree  and  mortgage."  In  the  absence  of 
any  sbowlng,  we  are  certainly  not  Justified 
In  holding  that  the  return  of  the  sheriff  Is 
false,  and  Henry  Musgrave  a  fictitious  per- 
son. 

Objection  4  Is  that  the  return  shows  on  Its 
face  that  no  money  was  paid.  This  is  true, 
but  it  is  impossible  to  see  how  the  appellant, 
Wltte,  Is  damaged  by  that  fact.  His  iudeb^ 
ednesa  npon  the  decree  Is  diminished  to  the 
extent  of  the  amount  bid,  so  far  as  it  shows, 
and  appellees  are  In  any  event  estopped  from 
complaining  that  the  decree  is  not  satisfied 
to  that  extent,  because  they  were  appearing 
In  the  lower  court  to  procure  the  confirma- 
tion, and  are  appearing  here  to  uphold  It. 

The  fifth  objection  Is  that  the  record  falls 
to  show  that  Henry  Mosgrave  Is  the  assignee 
of  the  decree,  and  that  plaintiffs  still  own  it. 
A3  against  the  sheriff's  return  that  Henry 
Musgrave  is  the  assignee,  and  that  the  prem- 
ises were  sold  to  him  as  such,  we  cannot 
take  the  unsupported  assertion  of  appellant's 
(Objection.  The  record  shows  simply  that 
the  decree  was  taken  In  the  name  of  Mc- 
l^gan  &  Pierce;  that  sulMeqnently  an  as- 
<it'Dment,  purporting  to  have  been  made  by 
Ili'iiry  Musgrave  to  McLagan  &  Pierce,  was 
filed  in  the  case;  and,  still  following  that, 
tiiere  came  an  assignment  purporting  to  be 
that  of  McIiigaD  &  Pierce  by  Rob  Roy 
>'acgregor.  attorney  In  fact  to  Henry  Mus- 
^ve.  This  assignment  was  filed  and  recog- 
nized by  plaintiffs  attorney,  and  he  appeared 
to  procure  confirmation  of  the  sale.  In  the 
absence  of  any  showing,  the  return  of  the 
sberift  that  the  property  was  sold  to  Henry 
Mnsgrave,  assignee,  will  be  taken  as  correct 

Counsel  does  not  cite  any  authority  for  his 
<lxth  and  seventh  objections,  that  the  order 
of  sale  and  notice  do  not  state  any  assign- 
ment of  the  decree.  We  know  of  no  reason 
why  the  fact  of  the  assignment  should  be 
quired  to  appear  in  the  order  of  sale  or  In 
the  notice.  No  indication  is  given  us  as  to 
bOT  the  absence  of  such  fact  from  the  no- 
tice and  order  of  sale  c^rated  to  prejudice 
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appellant,  and  we  cannot  presume  that  he 
was  Injured  by  the  oonappon ranee  in  the  or- 
der of  sale,  or  In  the  notice,  of  matters  which 
are  not  sa^ireBBly  required  to  be  contained  In 
them. 

There  seems  to  be  nothing  in  these  objec- 
tions calling  for  a  reversal  of  the  action  of 
the  trial  court. 

It  is  therefore  recommended  that  the  jndg- 
meat  ot  the  district  court  be  affirmed. 

DAT  and  KIBKPATBIOK,  CO..  concur. 

Affirmed. 


CROOKBTT  V.  MILLEft. 

(Supr«ne  Conrt  of  Nebraska.  Jan.  8,  1B02.) 

TRIAL-REBUTTAL  BVIDENCB-ORAL  BVI- 
DBNCB—PRESnHPTIONS— FRAUD 
—INSTRUCTIONS. 

1.  Where  plalntifTs  evidence  tells  to  show  a 
prima  facie  case,  but  defendant  goes  on  with- 
out objection,  and  supplies  facts  which,  In  con- 
nection with  tiiat  evidence,  if  taken  as  true; 
would  make  out  a  case  for  plaintiff.  It  Is  not 
error  to  permit  plaintiff  to  rebut  a  showing  as 
to  fraud,  which  appears  for  the  first  time  in  de- 
fendant's evidence. 

2.  Doctrine  as  to  inadmissibility  of  oral  evi- 
dence to  vary  a  contract  has  no  application  as 
between  a  party  to  it  and  a  stranger,  where 
there  appears  no  estoppel  against  showing  the 
truth. 

3.  Instmctlon  that  good  faith  Is  presmned  in 
business  transactions,  and  fraud,  if  alleged, 
must  be  shown,  held  correct,  as  applied  to  mat- 
ters in  which  the  parties  do  not  appear  to  have 
any  family  relationship. 

4-  Underscoring  in  an  instntctlon  the  words 
"bona  fide,"  not  prejudicial  to  a  party  alleging 
fraud. 

Commissioners'  Opinion.  Department  No. 
1.  Error  to  District  Court,  Knox  County; 
Robinson,  Judge. 

"Not  to  be  ofllclaDy  reported.** 

Action  by  Belle  Miller  against  Charles 
Crockett  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Affirmed. 

John  R.  Hays,  L.  C.  Chapman,  and  E.  A. 
Houston,  for  appellant.  M.  F.  Harrington, 
W.  L.  Henderson,  and  S.  Dnper,  for  appel- 
lee. • 

HASTTNGS,  0.  The  first  error  now  eom- 
plalned  of  by  defendant  below,  plaintiff  in  ei^ 
ror  here,  is  Irregularity  on  the  part  of  the 
trial  court  In  permitting  the  plaintiff  to  make 
out  ber  ownership  of  the  property  replevlned 
by  evidence  Introduced  on  rebnttal.  It  Is  also 
claimed  that  tiie  verdict  Is  contrary  to  law, 
and  not  sustained  by  sufficient  evidence,  In 
that  the  plaintlfra  evidence  shows  at  most 
only  a  Joint  title  In  plaintiff  and  her  husband, 
while  she  r^levlned  the  entire  Interest  It 
Is  also  claimed  that  there  was  error  in  In- 
stmcting  that  fraud  Is  never  presumed,  but 
must  be  proved,  and  that  the  law  presumes 
that  every  person  transacts  business  In  good 
faith,  and  that  the  burden  Is  utoq  the  party 

T  S.  Set  BvldeDM,  vol. 
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charging  fraud  to  establish  it.  Tbere  Is  fur- 
ther complaint  as  to  the  underscoring  of  the 
words  "bona  fide"  in  an  Instruction. 

It  must  be  admitted  that.  If  the  case  had 
stopped  when  plaintiff  rested,  her  title  to  the 
goods  replevlned  would  have  remained  very 
dubious  indeed.  Plaintiff's  evidence  in  chief 
consisted  of  the  testimony  of  the  defendant 
sheriff  that  he  levied  upon  the  stock  of  boots 
and  shoes  In  question  under  an  execution 
against  one  Jos^h  Horkey,  that  the  goods 
were, taken  from  him  by  replevin,  and  that 
he  at  no  time  ever  bought  them  from  Belle 
Miller,  plaintiff.  George  E.  Cheney  then  tes- 
tlQed  that  he  owned  the  lot  and  building  in 
Crelgbton  In  which  this  stock  of  goods  was 
kept;  th.1t  he  leased  it  In  March  or  April  to 
Belle  Miller,  or  to  Miller  &  Co.,  which  be 
said  was  the  same  thing,  and  that  she  paid 
the  rent.  On  cross-examination  he  said  that 
he  made  and  delivered  the  lease  to  I.  B.  Mil- 
ler, her  husband;  that  he  received  the  rents 
l^m  the  hands  of  Joseph  Horkey,  defeodnnt, 
in  the  execution  on  which  the  goods  were 
taken;  that  the  stock  of  goods  was  chiefly 
that  which  Mr.  Horkey  had  formerly  owned, 
but  there  had  been  no  removal  of  It  from  the 
building  since  Horkey  owned  It;  that  It  bad 
been  sold  on  mortgages  about  February  6th 
to  a  Mr.  Bonesteel,  who  sold  It  to  Millers 
about  March  20th;  that  after  its  second  sale 
Mr.  Horkey  and  Mr.  Miller  were  there  about 
a  week,  when  the  latter  left,  and  Horkey  had 
been  In  charge  ever  since,  until  the  levy  In 
June,  apparently  managing  the  stock.  Mrs. 
Miller,  he  said,  not  there  at  the  time  of 
the  purctiase,  so  far  as  he  knew,  and  an  ob- 
jection was  sustained  to  the  question  as  to 
whether  she  had  been  there  since.  On  cross- 
oxamlnatlon  he  testified  that  the  rent  was 
paid  by  checks  signed  "Miller  &  Co.,"  drawn 
by  Mr.  Horkey.  I.  B.  Miller  testified  to  the 
authenticity  of  Mrs.  Belle  Miller's  signature 
on  Exhibit  B,  which  was  a  certificate  of  as- 
sociation, certifying  that  she  constituted  the 
firm  of  Miller  &  Co.,  whose  business  was  gen- 
eral merchandising  at  Crelgbton,  Knox  coun- 
ty. Xeb.  This  certificate,  and  that  of  its  re- 
cording on  May  19, 1897,  and  before  the  levy 
was  made,  was  Introduced,  and  plaintiff  then 
rested. 

It  must  be  admltteu  that  this  evidence  falls 
decidedly  short  of  establishing,  prima  facie, 
the  ownership  of  Mrs.  Miller,  and.  If  the  de- 
fendant had  then  rested  his  case,  any  Judg- 
ment against  him  would  have  to  be  reversed. 
The  evidence  simply  discloses  that  the  goods, 
when  seized  on  the  writ  against  Mr.  Horkey, 
were  under  that  gentleman's  apparent  con- 
trol In  a  building  leased  to  Millw  &  Co.,  in 
which  Mr.  Horkey  was  carrying  on  a  mer- 
chandising business  under  that  name.  Tbere 
Is  not,  in  plaintiffs  testimony,  any  Indication 
of  authority  on  the  part  of  Horkey  to  act  for 
Mrs.  Miller,  and  until  such  authority  was 
proved  his  possession  could  not  be  treated, 
and  should  not  have  been  rerofrnlzed,  as  that 
of  plaintiff.    It  16  urged  on  her  behalf  that 


the  only  thing  needed  to  be  shown  to  estab- 
lish a  prima  fade  case  for  her  was  posses- 
sion of  the  goods  at  the  time  of  their  seizure. 
This  may  be  granted,  but  the  evidence  fall; 
short  of  establishing  any  such  position.  To 
do  that  required  something  more  than  sim- 
ply a  sbowliig  that  the  goods  were  in  a  build- 
ing leased  to  plaintiff,  and  were  In  charge 
of  a  former  owna,  not  shown  to  have  any 
authority  from  her.  Defendant,  however, 
did  not  permit  the  matter  to  rest  there,  but 
Introduced  a  considerable  amount  of  evidence 
to  show  that  on  January  7th  preceding  tbiii 
levy  a  large  stock  of  goods  owned  by  Josiiepb 
Horkey  previous  to  that  time  had  been  seized 
under  a  couple  of  chattel  mortgages  In  favor 
of  the  Bank  of  Crelgbton  and  H.  E.  Bone- 
steel,  another  mortgage  or  two  placed  upon 
them,  and  bad  been  sold  at  foredosm-e  sale 
to  Bonesteel,  and  by  Bonesteel  a  portion  of 
the  goods,  embracing  those  levied  upon,  sold 
to  I.  B.  Miller,  who  was  claiming  to  act  on 
behalf  of  bis  wife,  and  who  placed  Horkev 
and  a  brother  of  the  wife  In  charge.  An  ef- 
fort was  made  to  show  that  these  mortgag  >s 
were  fraudulent,  and  the  possesion  and 
sale  under  them  a  fraud  to  cover  Htn'key's 
property  against  attacks  by  his  creditors,  and 
the  sale  to  Miller  a  shnm.  Evidence  was  ad- 
mitted in  rebuttal  of  defendant's  proof,  and 
hence  the  complaint. 

The  complaint  seems  not  well  founded. 
While  there  seems  to  have  been  nothing  Ui 
the  evidence  In  chief  which  required  the  de- 
fendant to  go  on,  nevertheless,  when  be  did 
go  on,  and  produced  bla  evidence,  which  sup- 
plemented that  of  plaintiff  In  the  particular 
in  which  It  was  lacking.  It  became  competent 
for  plaintiff  to  rebnt  that  portion  of  defend- 
ant's evidence  which  tended  to  indicate  fraud 
in  the  transaction  shown  by  him.  The  court 
does  not  seem  to  have  gone  outside  of  the  evi- 
dence given  by  defendant  in  admitting  the  re- 
buttal, and  the  main  error  relied  upon  for  the 
reversal  of  this  case  cannot  be  found  in  it 

The  verdict  must  also  be  held  to  be  sus- 
tained by  sufficient  evidence.  So  far  as  this 
point  Is  concerned,  the  complaint  is  that  the 
bill  of  Bale  made  by  Bonesteel  was  to  plain- 
tiff and  her  husband,  and  it  Is  objected  that 
that  Instrument  was  conclusive,  and  evidence 
Inadmissible  to  show  that  the  actual  title 
was  conveyed  to  plaintiff  alone,  and  also 
that  the  evidence  taken  as  a  whole  does  not 
show  such  title.  It  Is  true  that  there  le  a 
doctrine  tliat,  when  the  parties  to  an  agree- 
ment have  reduced  it  to  writing,  tbnt  writing 
shall  be  deemed  conclusive  in  any  dispute 
between  them  as  to  what  the  agreement  was. 
Bnt  It  does  not  seem  that  the  defendant  here 
can  claim  any  such  conclusiveness  In  regard 
to  this  Instrument  made  between  other  par- 
ties. Tlie  sole  question  Is  one  of  Intention 
between  them,  and,  so  for  as  defendant  is 
concerned,  it  is  a  matter  of  no  Importance  to 
him  as  between  plaintiff  and  her  busbnnd  on 
what  terms,  or  for  wMt  consideration,  or 
by  what  mea^iJ|^  ap%^©g[tje8e  goods 
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wu  tranafezTcd  from  her  basband  to  plain- 
tiff, U  at  the  commencement  of  the  action 
she  bad  It.  No  denial  is  tendered  of  testlmo- 
Tsj  going  to  show  that 'When  this  bill  of  sale 
was  made  the  arrangements  between  plain- 
tiff and  her  husband  were  not  completed,  but 
that  before  ttae  transaction  was  completed 
and  the  consideration  paid  it  was  agreed  that 
the  wife  should  hold  the  title. 

It  seenw  hardly  necessary  to  discuss  tbe 
instructions  complained  of.  The  first  one  (No. 
21  la  as  follows:  "Frand  Is  nerer  presumed, 
but  must  be  proved.  The  law  presumes  that 
pvery  person  transacts  bu^ess  honestly  and 
in  good  faith,  and  the  burden  of  proving 
fraud  is  on  the  party  who  charges  fraud.  In 
this  case  tbe  burden  of  proving  fraud  is  on 
tac  defendant"  This  instruction  seems  a 
fair  statement  of  the  law  In  this  case,  in 
whlcb  we  are  not  dealing  with  transfers  be- 
tn-een  members  of  the  same  family.  Tbe 
complaint  that  the  presumption  of  good  faith 
Ib  there  stated  as  b^ng  conclusive  is  certain- 
ly not  tenable. 

The  objection  that  in  setting  out  the  na- 
ture of  defendant's  claim  by  Instruction  No. 
3  tbe  wonis  "bona  fide"  are  underscored  la 
certainly  no  better.  That  the  Jury's  atten- 
tbn  was  thereby  particularly  challenged  to 
tbe  proportion  that  plaintiff  was  clalmlns 
good  faith  can  hardly  have  prejudiced  the  de- 
fendant, when  they  were  also  told  distinctly 
the  natnre  of  defendant's  claim  to  Uie  con- 
trary. The  emphasizing  the  Idea  of  good 
faith  can  hardly  assist  In  the  perpetration  of 
fraud. 

It  Is  therefore  recommended  that  tbe  Judg- 
ment of  the  trial  court  be  affirmed. 

DAY  and  EIBKPATRIGK,  GC,  concur. 

Affirmed. 

PEABSON  T.  BADGES  LUMBEB  CO.  «t  al. 

(Suiireme  Court  of  Nebraska.  Jan.  8,  1902.) 

MORTOAOB  F0RBCL08URB— APFRAISAIf-IM- 
PBACHMENT. 

1.  Where  an  nppraisemeat  of  real  estate  has 
been  duly  made  for  the  purpose  of  judicial  sale, 
it  cannot  be  snccessfully  attacked  solely  on 
tbe  ground  that  tbe  property  has  been  ap- 
praised too  low.  To  use  tbe  low  valuation  as  a 
successful  basis  for  attacking  the  appraise- 
ment it  must  be  alleged  and  proved  that  it  was 
fraudulent.  Brown  r.  Bltspatrick,  76  N.  W. 
45t>.  50  Neb.  61. 

2.  The  purpose  of  an  appraisement  of  real 
estate  for  judicial  sale  Is  to  fix  a  price,  below 
two-thirds  of  which  no  bids  will  be  received. 

3.  The  appraisers  are  by  statute  a  summary 
tribunal  to  ux  such  price,  and  their  action,  when 
duly  taken  under  the  statute,  can  be  impeach- 
ed for  fratid  alone. 

4.  Such  action  of  tbe  appraisers  doea  not  de- 
prive tbe  coort  of  any  (d  its  equity  power  to 
tet  aside  a  sale  or  to  require  that  sucn  sale  be 
for  an  adequate  price. 

5.  Xo  abuse  of  discretion  of  the  trial  court 
in  refoaing  to  set  the  sale  aside  is  shown  or 
eomplainea  of. 


*^  1.  3m  Hortgates,  vol.  85,  Cent.  Dig.  SI  la03,  1E04. 


Gommlssloncxtf  Opiidcm.  D^rtment  So. 
L  Appeal  from  District  Conrt,  Lancaster 
County;  Holmes,  Judge. 

"Not  to  be  officially  reported." 

Action  by  Sugene  H.  Pearson  against  the 
Badger  Lumber  Company  and  others.  Judg- 
ment for  plaintiff,  and  defendants  appeal. 
Affirmed. 

Chas.  B.  Magoon,  Frank  Irvine.  Tlbbets 
Bros.,  and  Morey  &  Anderaon,  for  appdiants. 
S.  L.  Geistbardt,  for  appellee. 

DAT.  C.  This  Is  an  appeal  from  a  Judg- 
ment of  the  district  court  of  Lancaster  coun- 
ty confirming  tbe  sale  of  real  estate  made  In 
pursuance  of  a  decree  of  mortgage  foreclo- 
sure. Tbe  property  was  appraised  at  $8,700. 
Upon  tbe  filing  of  tbe  appraisement  with  the 
clerk,  the  mortgagor  filed  objections  to  tbe 
appraisement,  on  the  ground  that  the  value 
placed  on  the  property  was  too  low.  The 
motion  was  overruled.  After  the  sale  of  the 
premises,  a  similar  objection  was  interposed 
to  the  confirmation. 

It  Is  contended  by  the  appdiants  that  the 
value  of  the  property  as  fixed  by  the  apprais- 
ers was  so  far  below  Its  real  and  true  value 
as  to  create  tbe  Inference  that  the  appraise- 
ment was  fraudulent.  As  a  basis  for  this 
contention,  a  number  of  affidavits  are  refer- 
red to  In  the  record,  wherein  the  property 
was  valued  at  sums  ranging  from  fl2,000  to 
$IS,O00.  There  was  no  claim  of  any  fraudu- 
lent or  wrongful  act  on  the  part  of  the  ap- 
praisers or  of  the  appellee,  tbe  sole  objection 
being  that  the  property  was  appraised  too 
low.  Where  an  appraisement  of  real  estate 
hu  been  duty  made  for  tbe  purpose  of  Judi- 
cial sale.  It  cannot  be  successfully  attacked 
solely  on  the  ground  tiiat  the  property  has 
been  appraised  too  low.  To  use  the  low  val- 
uation as  a  successful  basis  for  attacking  the 
appraisement,  It  must  be  alleged  and  proved 
that  it  was  fraudulent.  Brown  v.  Fltspnt- 
rick,  66  Xeb.  61,  76  N.  W.  4S6;  MUls  v. 
Hamer,  65  Neb.  446,  75  N.  W.  1105.  The  val- 
ue of  a  piece  of  property  is  largely  a  matter 
of  opinion,  and  it  Is  now  the  well-establish- 
ed doctrine  of  this  conrt  that  the  appraise- 
ment cannot  be  successfully  assailed  merely 
because  the  appraisers  w^  mistaken,  or 
because  they  differed  In  their  valuation  from 
that  of  other  wltnessea.  Nelson  v.  Alllug, 
58  Neb.  606,  79  N.  W.  162;  Ecklund  v.  Willis, 
44  Neb.  129,  62  N.  W.  493;  Kearney  lAnd  & 
Investment  Co.  v.  Asplnwall,  45  Neb.  601, 
63  N.  W.  827;  Brown  v.  FItzpatrlek.  56  Neb. 
61,  76  N.  W.  456;  Ballou  v.  Sherwood,  58 
Neb.  20,  78  N.  W.  383;  Lockwood  v.  Cook,  68 
Xcb.  S02.  78  N.  W.  024;  Michigan  Mutual 
Ltfp  I  IIS.  Co.  V.  Blchter,  58  Neb.  463,  78  N. 
W.  932. 

The  purpose  of  an  appraisement  of  real  es- 
tate Is  to  fix  an  upset  price,  below  two-thirds 
of  which  no  bids  will  be  received.  The  Leg- 
islature created  a  tribunal  to such  a 
price,  and  It  was  nev^iji5|y^^^@(^®g:tet 
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bonest  Taloatton  placed  upon  properly,  tor 
pntposea  of  Judicial  sale,  bj  legally  qualified 
appraisers,  sbould  be  set  aside,  except  when 
Impeached  by  fraud.  Wood  t.  caark,  58  Neb. 
115,  78  N.  W.  30a  We  adhere  to  the  mle 
previously  announced  by  this  court,  that  the 
upset  price  fixed  by  the  appraisers  is  cooclu- 
slre.  unless  assailed  for  fraud  or  disqualifi- 
cation of  the  appraisers  under  the  statute,  or 
for  some  other  equally  potent  reason.  Snch 
action  of  the  appraisers  does  not  deprive  the 
court  of  any  of  Its  equity  power  to  set  aside  a 
sale  when  made,  or  to  require  that  a  sale  shall 
be  for  an  adequate  price.  If  the  result  of  a 
sale  Is  a  price  so  low  that  to  uphold  it  would 
be  Inequitable  and  against  good  conscience, 
the  court  should  set  It  aside  for  such  cause- 
even  though  It  be  for  two-tblrds  of  the 
amount  of  the  appraisement.  Snch  action  Is, 
and  must  necessarily  be,  largely  within  the 
sound  discretion  of  the  trial  court. 

We  see  in  this  case  no  abuse  of  discretion 
of  the  lower  court  In  refusing  to  set  the  sale 
aside,  and  In  the  briefs  and  argument  no 
such  complaint  Is  made.  We  therefore  rec- 
ommend that  the  Judgment  of  the  district 
court  be  affirmed. 

HASTINGS  and  EZREPATRICK.  CO, 
concur. 

Attlrmeda 


MITRPHT  r.  SAMPSON. 

(Supreme  Court  of  Nebraska.  Jan.  8,  1802.) 

CONTRACT  OP  BHFLOTHBNT— BREACH  BT 
SERVANT— QUANTUM  MERUIT. 

1.  Where  a  party  hires  hiniBelf  to  flDother 
for  a  fixed  period,  and  leaves  the  service  before 
the  expiration  of  ois  term,  thoaeh  without  fault 
on  the  part  of  the  employer,  he  may  recover 
the  value  of  the  services  as  upon  quantum  mer- 
uit, le»8  such  damages  as  the  employer  may  have 
Bustaioed  by  the  breach  of  the  contract. 

OommisBiouers'  Opinion.  Department  No. 
1.  Error  to  District  Court,  Llnorin  County; 
Grimes,  Judge. 

"Not  to  be  offlclaly  reported." 

Action  by  Pheiix  Sampson  against  B.  W. 
Murphy.  Judgment  for  plaintiff,  and  de- 
fendant brings  ercOT.  Affirmed. 

Tbos.  0.  Patterson,  for  plaintiff  in  etror. 
Hoagland  &  Hoagland,  for  defendant  in  er^ 
ror. 

DiAT,  Ol  This  action  was  cwiglnally  com- 
menced In  the  county  court  of  Lincoln  coun- 
ty by  Phellx  Sampson  against  EI  W.  Mur- 
phy to  recover  the  value  of  certain  services 
perforated  by  the  plalntlfl  for  the  defendant 
as  a  farm  laborer.  In  the  county  court  there 
was  Judgment  for  the  plaintiff.  The  de- 
fendant appealed  to  the  district  court,  where 
upon  trial  the  plaintiff  again  recovered  Judg- 
ment for  f:28.30  and  costs.  To  review  this 
Judgment,  the  defendant  haa  Iwonght  exvor 
to  this  court 

There  Is  a  serlona  dispute  between  the 


parties  as  to  what  their  contract  was.  Plain- 
tiff claims  that  he  agreed  to  work  for  the 
defendant  as  a  farm  laborer  for  a  period 
of  three  months,  commencing  May  8,  1807. 
tot  which  he  was  to  receive  his  board,  $3  in 
money  or  clothing,  and  a  horse  worth  (OO; 
that  after  he  had  worked  60  days  he  discov- 
ered that  the  horse  which  the  defendant  pro- 
posed to  give  him  was  a  very  Inferior  ani- 
mal, and  was  not  worth  to  exceed  $25.  The 
plaintiff  also  claimed  that  he  was  mistreat- 
ed by  the  defendant,  whom  the  testimony 
shows  was  a  profane  and  violent  man.  and 
much  given  to  cursing  his  men,  especiall; 
if  anything  went  wrong.  For  these  reasons 
plaintiff  abandoned  the  contract,  and,  being 
unable  to  get  any  settlement  out  of  the  de- 
fendant for  the  work  he  bad  performed, 
brought  this  action.  The  defendant,  on  the 
other  hand,  claims  tliat  the  plaintiff  agreed 
to  perform  three  months'  service  as  a  farm 
hand,  commencing  June  8,  1897,  for  which 
he  was  to  receive  his  board,  |5  in  money  or 
clothing,  and  a  certain  borse  called  "Cap~ 
and  that  nothing  was  said  or  agreed  upon 
as  to  the  value  of  the  horse.  There  is  also 
a  dispute  as  to  the  length  of  time  the  plain- 
tiff woriied.  The  plaintiff  says  he  worked 
from  May  8th  to  July  8th,  while  the  defend- 
ant claims  the  plalntlfl  woriied  Crom  June 
Stli  to  July  22d. 

It  Is  contended  by  the  defendant  that  the 
contmct  being  an  entirety,  that  plnlntift 
should  work  three  months  tor  the  hor*^. 
and  defendant  being  ready  and  willing  to 
perform  the  contract  on  his  part,  plaintiff, 
by  abandoning  the  contract  without  ju<r 
cause,  has  forfeited  his  right  to  recover 
anything  for  his  work.  Th«e  ore  many  au- 
thorities which  sustain  this  position.  In- 
deed, nearly  all  of  the  older  authorities  do. 
but  we  think  a  majority  of  the  later  casi-s 
sustain  the  doctrine  that,  where  a  semmt 
has  in  part  fulfilled  his  contract  tor  person- 
al services,  he  may  recover  quantum  meruit 
from  his  master,  deducting  therefrom  such 
damages  as  the  master  may  have  sustained 
by  reason  of  the  breach  of  the  contract. 
This  rule  is  recognized  In  Parcel]  r.  McCom- 
ber,  11  Neb.  200.  In  that  case  McComi'or 
bad  agreed  to  work  for  Parcel  for  one  yenr 
from  October  1,  1876^  for  the  sum  of  919.'. 
After  working  five  months  he  quit,  and 
brought  suit  to  recovw  the  value  of  his 
services.  It  was  held  that  be  could  recover 
the  actual  value  of  his  labor,  not  ezceedin;: 
the  rate  agreed  upon,  less  any  danaa^ies 
which  had  been  Bustalned  by  Parcell  by  rea 
mn  of  the  foUure  of  McComber  to  work  thf 
entire  year.  Burktaolder  v.  Burkholdw,  25 
Neb.  27a  41  N.  W.  14S.  The  leading  casp 
which  anstatau  the  toregoing  proposition  Is 
Britton  V.  Turner,  6  N.  H.  481,  26  Am.  Dec. 
713.  There  the  plaintiff  bad  contracted  to 
work  tot  the  detenduit  fOr  a  year  for  the 
sum  of  $100,  but  he  left  the  defendant's 
employment,  after  worldng  for  blm  for  about 
nine  months,  ^^j^^^^^i^  the  de- 
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fendant,  and  -without  good  cause.  It  was 
held  tbat  he  could  recover  on  quantum  mer- 
uit, less  Buch  damages  as  the  defendant 
might  have  sustaioed  by  the  breach.  Dun- 
can T.  Baker,  21  Ean.  99;  B^erlee  v.  Men- 
del, 89  Iowa,  382;  Wolf  et  al.  v.  Gerr,  43 
Iowa.  339.  In  McCIay  t.  Hedge,  IS  Iowa, 
66,  Judge  Dillon,  who  wrote  the  opinion  of 
the  court,  used  the  following  language:  "The 
controversy  la  whether.  In  such  a  case,  he 
may  recover  as  upon  a  quantum  meruit 
Tbe  question  was  settled  in  this  state  by  the 
case  of  Filler  v.  Nichols,  8  Iowa,  106  [74 
Am.  Dec.  298],  which  distinctly  recognized 
and  expressly  followed  the  case  of  Brltton 
r.  Turner,  6  N.  H.  481  [26  Am.  Dec.  713]. 
That  celebrated  case  has  been  criticised, 
doabted,  and  denied  to  be  sound.  It  Is  fre- 
quently said  to  be  good  equity  but  bad  law. 
Tet  its  prlnclplea  have  been  gradually  wln- 
Dins  their  way  into  professional  and  Judicial 
favor.  It  Is  bottomed  on  -  Justice,  and  Is 
right  upon  principle,  however  It  may  be  up- 
on the  technical  and  more  Illiberal  rules  of 
the  common  law  as  found  in  tbe  older  cases." 
'The  court  instructed  the  Jury  in  harmony 
with  tbe  rules  above  announced,  both  with 
re^>ect  to  tue  theory  of  tbe  defendant,  which 
was  tbat  the  horse  "Cap"  was  to  be  given 
for  the  service  of  plaintiff,  and  also  with 
respect  to  the  theory  of  the  plaintiff  that  the 
horse  be  was  to  receive  was  to  be  worth  $60. 

We  have  examined  the  instructions  and 
tbe  evidence,  and  can  find  no  prejudicial  er- 
ror in  the  record,  and  therefore  recommend 
that  tbe  Judgment  of  the  district  court  be  af- 
firmed. 

SASTINOS  and  KIRKFATBICK»  Ca.  con- 
cur. 

Affirmed. 


CLARK  V.  WOLF. 
tSnpreme  Goort  of  Nebraska.   Jan.  8,  1002.) 

AJPPMAI.-PRBSUMPTI0N8— HORTaAOB  FORB- 
CLOSURB— BALE. 

1.  "Where  tbe  record  is  silent  as  to  the  time  of 
filing  copies  of  the  certificates  of  lleoSi  It  will 
be  presamed  that  the?  were  duly  and  regularly 
filed." 

2.  A  sale  will  not  be  set  aside  for  irregular^ 
ities  or  errors  not  prejudicial  to  the  party  com- 
plaining. 

CommlsBioners*  Opinion.  Department  No. 
1.  Appeal  from  District  Court;  Howard 
County;  Kendall,  Judge. 

"Not  to  be  officially  reported." 

Action  by  Sarah  J.  C.  Clark  against  Adam 
Wolf.  Judgment  f<w  plaintiff,  and  defendant 
appeals.  Affirmed. 

Bell  &  Robinson,  tor  appellant  Henry 
Nnnn,  for  appellee. 

DAT,  0.  This  la  an  appeal  from  the  con- 
flnnatlvn  ot  a  Judicial  aale  made  in  pursu- 

f  S.  See  Hortsasea,  vol.  IS,  Cant.  Die  i  IfiSL 


ance  of  a  decree  of  mor^ge  foreclosure  en- 
tered by  the  district  court  of  Howard  county. 
The  appellant  urges  as  an  objection  to  the 
confirmation  of  the  sale  that  no  copy  of  tbe 
certificates  of  the  county  treasurer,  county 
clerk,  and  clerk  of  the  district  court  of  lines 
upon  the  premises  were  filed  In  said  cause  be- 
fore the  sale.  The  record  contains  copies  of 
tbe  application  of  the  sheriff  to  the  several 
officers  above  named  for  liens,  together  with 
their  certificates,  but  Is  sUcnt  as  to  when  the 
copies  were  deposited  with  the  clerk  of  the 
district  court  Where  the  record  Is  silent  as 
to  tbe  ffilng  of  copies  of  the  certificates  of 
liens  it  will  be  presumed  that  they  were  duly 
and  regularly  filed.  Bostwlck  v.  Keller 
(Neb.)  87  N.  W.  1060.  It  appears  from  the 
briefs  of  counsel  that  the  sberlfl  filed  with 
the  clerk  of  the  district  court  before  the  ad- 
vertisement the  original  certificate  obtained 
from  the  county  ofiScer  above  named  Instead 
of  copies.  There  is  nothing  In  the  record 
from  which  this  fact  appears,  and  we  cannot 
consider  it.  Moreover,  the  property  sold  for 
two-thirds  of  the  gross  valuation  placed  upon 
it  by  the  appraisers,  and  therefore  no  p<Msi- 
ble  prejudice  resulted  to  the  appellant  A 
sale  will  not  be  set  aside  for  irregularities  or 
errors  not  prejudicial  to  the  party  complain- 
ing. Miller  V.  Lanham,  35  Neb.  886,  5S  N. 
W.  1010.  We  therefore  recommend  that  the 
Judgment  of  Uie  district  court  be  aiDrmed. 

HASTINGS  and  KIBKPATBICK,  CO.. 

concur. 

Affirmed. 

* 

CHAFFEE  T.  PABE  PALLS  LUMBER  CO. 
(Saprane  Court  of  Nebraska.  July  10,  1901.) 
DIRECTINQ  VERDICT. 
1.  It  is  not  error  for  the  court  to  instruct  the 
Jury  to  return  a  verdict  for  one  of  the  parties 
to  a  litigation  when  there  is  not  sufficient  evi- 
dence to  snstain  a  verdict  in  favor  of  his  adver- 
sary. 

Commlsslonera*  Opinion.  DepartmMit  No. 
S.   Error  to  District  Court.  Dovg^  Oonnty; 

Dickinson,  Judge. 

"Not  to  be  officially  reported." 

Action  by  the  Park  Falls  .  Lumber  Oom- 
pany  against  C.  L.  Chaffee.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

,  M.  Langdon,  for  plaintiff  In  error.  -  liomt- 
gomery  ft  Hall,  for  defendant  In  error. 

AMES,  O.  BzTor  to  tbe  district  court  of 
Douglas  county.  The  defendant  In  enor 
brought  this  action  to  recover  an  unpaid  bal- 
ance of  the  purchase  price  of  a  car  load  of 
lumber  alleged  to  have  been  sold  by  tt  to 
plaintiff  In  error.  One  of  tbe  defenses  In  tbe 
court  below  was  that  tbe  lumber  was  not 
bought  from  the  plaintiff  in  the  action,  but 
from  me  Henry  Sherry,  and  that  the  defend- 
ant was  the  owner  ib^tiffai85j4^C>©^fC 
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ment  of  an  liutebtedness  from  Sherry  to  the 
Howell  Xiomber  Company  exceeding  In 
amonut  the  balance  sued  for,  and  that  thla 
Indebtedness  ongtat;  therefore,  to  be  set  oil 
against  the  claim  of  the  plaintiff.  At  the 
conclnslon  of  the  trial  the  court  was  of  opin- 
ion that  the  contention  that  Sherry,  and  not 
the  Park  Folia  Lumber  Company,  was  the 
vendor  of  the  lumber  to  recover  for  which 
the  action  was  brought,  was  not  sustained  by 
evidence  sufficient  to  support  a  verdict  for 
the  defendant,  and  therefore  Instructed  the 
Jury  to  return  a  verdict  tor  the  plaintiff. 
After  a  careful  examination  of  tba  record, 
we  are  constrained  to  concur  In  the  opinion 
of  the  trial  Judge.  The  testimony  of  wit- 
nesses on  behalf  of  the  plaintiff  below  Is  di- 
rect and  positive,  and  Is  corroborated  by 
written  correspondence  between  the  parties 
concerning  the  transaction  In  question;  and 
while  the  course  of  inevloua  dealings  be- 
tween Sherry  and  the  Howell  Lumber  Com- 
pany, as  detailed  by  the  witnesses  for  the  de- 
fense, was  such  as  may  have  naturally  mis- 
led the  defendant,  the  plaintiff  Is  not  con- 
nected with  It  in  such  a  way  as  to  be  bound 
by  It,  and  It  cannot  be  made  r^ponsible  for 
the  mistake  of  the  defendant  There  are 
other  alleged  errors  urged  upon  the  attention 
of  the  court  In  tbe  brief  of  plaintiff  In  error, 
but.  Inasmuch  as  tbe  conclusion  already  an- 
nounced is  vital,  there  is  no  sufficient  occa- 
sion for  their  discussion  in  this  opinion.  It 
is  recommended  that  the  judgment  of  *^he 
district  court  be  affirmed. 

ALBERT  and  DUFFIB^  CO.,  concur. 

Affirmed. 


WINSIDE  STATE  BANK  v.  LOUND. 
<Sapreine  Court  of  Nebraska.    Dec.  IS,  1901.) 

EVIDBNCE— PBCUNIART  RB3P0NSIBILITT— 
EXEUPTIONS. 

1.  When  the  pecuniary  reeponsibilit?  of  a  per- 
son who  is  the  Dead  of  a  family  is  sought  to  be 
ascertained  by  proof  of  the  amount  of  his  prop- 
erty and  IndebtednesB,  it  is  error  to  refase  to 
instruct  the  jury  that,  for  the  purpose  of  the 
mquiry,  tbe  fact  that  a  portion  of  his  property 
is  exempt  should  be  taken  into  accoont  by  the 
jury. 

Commissioners'  Opinion.  Deparbnent  No. 
S.  Error  to  District  Court,  Madison  County; 
Robinson,  Judge. 

"Not  to  be  officially  reported." 

Action  by  Tom  Lmind  against  the  Wlnslde 
State  Bank.  Judgment  for  plaintiff.  De- 
fendant brings  error.  Reversed. 

Quick  &  Carter  and  A.  A.  Welch,  for  plain- 
tiff In  error.  Frank  Fuller  and  Barnes  & 
Tyler,  for  defendant  In  error. 

AMES,  C.  This  is  a  petition  In  error  to 
review  a  Judgment  rendered  upon  a  second 
trial  by  an  action  which  was  formerly  before 
this  court,  and  is  reported  In  52  Neb.,  at  page 


469.  The  plaintiff  la  nror  suffmd  defeat 
at  the  hands  of  the  Jury  In  both  trlala.  Upon 
the  second  trial  all  tbe  issues  of  foct  were 
determined  by  the  verdict  tarn  tbe  consid- 
eration of  conflicting  evidence,  and  will, 
therefore,  not  be  reviewed  except  to  8sce^ 
tain  whether  tbe  court  committed  an  orcnr 
of  law  In  submitting  them  to  the  Jury.  One 
of  the  matters  in  controversy  at  the  trial 
vras  the  value  of  certain  notes  executed  by 
one  HcKlnaey,  a  tanner,  and  head  of  a 
family,  living  in  the  neighborhood.  They 
cannot  be  said  to  have  had  any  ma Aet  value, 
and  the  parties  were  driven  to  an  inquiry 
concerning  tbe  pecuniary  resipoiulbUlty  of 
the  maker,  which  involved,  of  course,  tbe 
aacertalnmoit,  as  far  as  possible,  both  of 
the  amount,  character,  and  value  of  his  prop- 
erty and  the  nature  and  ectent  of  hla  indebt- 
edness. A  large  amount  of  evidence  con- 
cwning  these  matters  was  offoed  1^  the 
respective  parties  and  admitted.  At  the  con- 
clusion of  the  trial  the  plaintiff  in  emn* 
asked  to  have  the  Jury  Instructed  what  were 
the  descriptions  and  octent  to  value  of  tbe . 
property  proved  to  belong  to  HcKinsey  which 
were  exempt  from  levy  and  sale  iqran  execu- 
tion, for  tbe  purpose  ot  consideration  in  ai^ 
riving  at  the  extent  of  his  pecuniary  respon- 
sibility and  tlie  value  of  Ihe  cAiUgations  in 
suit  If  McKlnsey  "had  been  a  man  of  large 
means  or  of  established  financial  credit  in 
the  community,  this  inquiry  would  not,  per- 
haps, have  been  important,  but  the  eTidence 
shows  that  lie  wu  at  the  time  a  person  of 
very  meager  fortune,  so  that  tbe  Jury  might 
Itave  found,  had  tbe  question  been  put  to 
them,  that  he  owned  little,  if  anything,  not 
exempt  from  selsnre.  In  response  to  this 
view  It  la  suggested  that  on  account  of 
some  peculiar  relation  between  tbe  defendant 
In  error  and  McKlnsey,  the  notes  may  hare 
bad  some  especial  value  to  the  former,  irre- 
spective of  the  flnanclal  responsibility  of 
tbe  maker.  It  is  not  necessary  to  determine 
whether  such  fact,  if  It  existed,  could  hare 
affected  the  liability  of  the  plaintiff  in  er- 
ror. No  such  matier  la  pleaded,  or  was  at- 
tempted to  be  proved,  and  it  is,  therefore, 
not  worth  while  to  speculate  about  it  It  is 
also  urged  that  the  inquiry  was  Immaterial, 
because  McBilnsey,  in  case  of  Judgment  be- 
ing rendered  against  him  upon  the  notes, 
might  have  waived  bis  rights  of  exemption, 
but  we  tlilnk  that  tbe  probability  of  hU 
so  doing  is  too  slight  for  consideration.  It 
appears  to  us  that  under  the  circumstances, 
tbe  court  erred  In  refusing  the  inatmction 
requested. 

It  is  recommended  that  the  Judgment  of 
the  district  court  be  reversed,  and  a  new 
trial  granted. 

ALBERT  and  DUXVIB,  OC.,  concur. 

Revrased. 
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PARKINSON  T.  PARKINSON. 
rSnprnne  Court  of  Michigan.   Sept.  22,  1908.) 
DIVORCB— CRUHLTT— BVIDBNOB. 

1.  Where,  In  an  sction  for  divorce  on  the 
groond  of  extreme  cmel^,  the  eTtdence  of  com- 
^ainant'a  children  in  his  favor  showed  preja- 
diee  and  feeUug  against  their  mother,  and  oth- 
er CTidence  of  neighbors  tended  to  show  that 
ilefendant  had  been  a  fsithfnl  wife,  and  corn* 
pletely  refuted  complainant's  charge  against 
her  of  sloTcnly  habits,  and  there  was  strong 
erideoce  that  complainant  bad  not  been  faith- 
ful to  her,  and  that  an  occasion  when  she  re- 
ru<;pd  him  admission  to  the  boose  was  after  he 
had  filed  a  bill  for  divorce  against  her,  which 
was  afterwards  discontinued,  a  finding  in  favor 
of  complainant  was  erroneous. 

Appeal  from  Circuit  Court,  Wayne  Coun- 
ty, hi  Chancery;  Morse  Robnert,  Judge. 

Action  by  Charles  A.  Parkinson  against 
Mary  E.  Parlcinson.  From  a  Judgment  In 
favor  of  complainant,  defendant  appeals. 
Reversed. 

Gewge  H.  Prentts,  for  appellant  Allan  H. 
Fraser,  tat  appellee. 

GRANT,  J.  Complainant  asked  and  obtain- 
ed s  divorce  from  bis  wife  In  the  court  be- 
low, Tbey  had  been  married  24  years  when 
the  bin  was  filed,  and  ba^  reared  three  chil- 
dren, who  were  then,  respectively,  22,  20, 
and  17  years  of  age.  Tbe  charge  is  extreme 
cruelty.  Tbe  acta  charged  are  threats  to  kill 
complainant  and  tbe  children,  the  use  of 
profane  and  abusive  language,, assaults  upon 
complainant  and  two  of  bis  children,  an 
ungovernable  temper,  slovenly  habits,  the 
taking  and  giving  away  of  some  of  hla  per- 
siHial  property,  and  refusing  him  and  his 
MO  entrance  to  his  borne.  Tbe  answer  de- 
nies all  tbe  acts  of  cruelty  charged.  The 
complainant's  case  depends  entirely  upon  bis 
own  and  the  testimony  of  one  of  his  sons 
and  bis  daughter.  Tbe  prejudice  and  feel- 
ing of  tbe  children  against  their  mother,  and 
in  favOT  of  their  father,  very  clearly  appears 
hi  tbelr  testimony.  Their  neighbors,  who 
were  frequently  in  the  bouse,  and  knew  the 
d^endant,  unanimously  give  testimony 
showing  that  she  was  a  faithful  wife  and  a 
good  housekeeper.  The  charge  of  slovenly 
bablts  Is  80  completely  negatived  by  the  tes- 
timony of  those  conversant  with  her  house- 
keeping and  home  life  that  we  regard  this 
charge  as  completely  refuted.  This  refuta- 
tion is  80  complete  that  It  casts  suspicion 
npfm  the  credit  to  be  given  to  all  tbe  testi- 
mony of  the  complainant  and  his  children. 
Tbe  complainant  owned  no  property  when 
th^  were  married,  and  his  wife  remained 
closely  at  home  during  their  married  life,  at- 
tending assiduously  to  the  duties  of  the 
bousebold  and  the  rearing  of  the  children. 
Complainant  was  frequently  away  from 
home  on  bunting  and  fishing  excursions, 
while  she  remained  at  home,  attending  to  her 
home  duties.  There  is  very  strong  evidence 
that  complainant  was  not  .faithful  to  his 
marrfaKe  tows.  When  she  r^ied  her  hns- 
96  N.W.-S2 


band  admission  to  tbe  hoase  was  after  he 
had  filed  a  bill  for  divorce  against  her,  and 
which  was  then  pending,  but  afterwards  dis- 
continued. She  was  a  witness  in  her  own 
behalf,  and  denied  all  tbe  charges  made 
against  her.  A  statement  of  &e  testimony 
would  form  no  valuable  precedent  and  we 
consider  it  unnecessary  to  state  It  In  detail. 

We  cannot  agree  with  the  learned  circuit 
Judge  In  holding  tliat  the  complainant  Is  en- 
titled to  a  divorce.    The  decree  below  Is 
therefore  reversed,  and  the  bill  dismissed, 
I  with  the  costs  of  both  courts. 

I  CARPENTBR,  J.,  did  not  sit  The  Other 
!  Justices  concurred. 


BOARD  OF  SUP'RS  OF  IONIA  COUNTY 

V.  IONIA  CIRCUIT  JUDCa 

(Supreme  Court  of  Michigan.    Sept.  22,  1903.) 

BRIDaBB-CONSTBUCmON— POWHB  OF  COCNTY 
BOARDS— STATnTBS-<K>NBnTUnONALrFT 
—PETITIONS  FOR  CONSTRUCTION. 

1.  Pub.  Acts  1880  No.  62  (Comp.  Laws,  U 
4051-4056),  authorising  count?  boards  of  simer- 
visors  to  order  the  construction  of  bridges  situ- 
ated in  more  tiian  one  township  at  the  expeose 
of  the  townships  as  apportioned  by  the  board. 
Is  not  in  conflict  with  Const  art.  10,  S  9,  pro- 
viding that  tbe  board  of  su[ierrisors  of  any 
county  may  borrow  or  raise  by  taxation  a  sum 
not  exceediuK  fl,000,  unless  authorized  by  a 
vote  of  the  electors  of  the  county. 

2.  Miller's  Comp.  Laws,  S  4131,  which  pro- 
vides that,  when  it  is  necessary  to  raise  a  sum 
in  excess  of  $2,000  for  bnilding  any  bridge  in  a 
township,  the  question  shall  be  sabmltted  to  a 
vote  of  the  electors  of  the  township,  relating 
to  bridges  wholly  within  a  township,  conHti- 
tutes  no  restriction  on  the  power  conferred  by 
Pub.  Acts  1889,  No.  62  (Comp.  Laws,  {{  40Q1- 
4056),  providing  for  tbe  construction  of  bridges 
partl^wlthin  two  townships. 

3.  Where  a  petition  for  the  constmctlon  of  a 
bridge  partly  in  two  townships,  presented  to 
the  county  board  of  snpervisors  at  the  October 
term,  was  then  refused,  a  new  petition  for  the 
same  purpose  could  be  presented  and  acted  on 
at  the  adjourned  meeting  in  January,  without 
reconsidering  tbe  former  petition. 


Mandamus  by  the  board  of  supervisors  of 
i  Ionia  county  against  tbe  Ionia  circuit  Judge, 
j  Writ  issued. 

I  William  K.  ante.  Proa.  Atty.,  and  R.  A. 
I  &  W.  E.  Hawley,  for  relator.   Chaddock  & 

;  Scully,  for  respondent. 

i     MONTOOMERY,  J.    At  the  January  ses- 
i  slon  of  the  board  of  supervisors,  a  petition 
i  was  presented  by  the  township  of  Portland, 
I  asking  to  have  a  bridge  constructed  across 
'  Grand  river,  which  should  be  partly  In  the 
\  township  of  Portland  and  partly  In  the  town- 
ship of  Danby,  and  that  the  expense  of  con- 
structing tbe  same  should  be  apportioned  be- 
tween the  two  townships.    This  action  was 
taken   under  Act  No.  62,  Pub.  Acts  1889 
(Comp.  liUWB,  §§  4051-4050).   The  prayer  of 
the  petition  was  grantLHl,  and  an  apportion- 
ment made,  when  a  bUl  waa  fl^ed^^f^y 
township  to  restnUn  ml^m 
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bridge,  on  the  ground  that  the  board  of  sn- 
perrlBora  bad  exceeded  Its  authority. 
question  appears  to  have  been  raised  as  to 
the  regularity  ot  the  proceedings,  If  the 
statute  In  question  Is  to  be  sustained  as  con- 
stltotional,  and  hot  held  to  be  restricted  by 
the  provisions  of  the  general  statute  limiting 
the  amount  of  Indebtedness  which  counties 
and  townships  may  Incur  In  any  one  year 
for  the  construction  of  highways  and  bridges. 
The  statute  has  been  before  the  court  in 
three  different  cases.  Township  Board  of 
Ecorse  v.  Board  of  Supervisors  of  Wayne 
County,  7B  Mich.  274.  42  N.  W.  831;  Os- 
borne T.  Undow,  78  Mich.  606,  44  N.  W.  414; 
Township  of  Frenchtown  v.  Board  of  Super- 
visors of  Monroe  County,  89  Mich.  204,  50 
N,  W.  757.  In  none  of  these  cases  is  the  con- 
stitutionality of  the  act  determined,  although 
the  act  has  been  held  not  to  cover  a  draw* 
bridge,  and  some  doubt  has  been  cast  upon 
tbe  validity  of  the  act  The  present  case 
would  seem  to  render  It  necessary  for  us  to 
determine  definitely  the  question  of  the  con- 
stitutionality of  this  act.  The  constitutional 
provision  (article  10,  S  9)  reads  as  follows: 
"The  board  of  supervisors  of  any  county 
may  borrow  or  raise  by  tax  one  thousand 
dollars  for  constructing  or  repairing  public 
buildings,  highways  or  bridges;  but  no  great- 
er sum  shall  be  borrowed  or  raised  by  tax 
for  such  purpose  In  any  one  year,  unless  au- 
thorized by  a  majority  of  the  electors  of  such 
county  voting  thereon."  The  general  stat- 
ute-fixing the  powers  of  boards  of  super- 
visors (Comp.  Laws,  Bubd.  7,  f  2484)  is  aa 
follows:  "To  borrow  or  raise  by  tax  upon 
such  county  any  sums  of  money  necessary 
for  any  of  tbe  purposes  mentioned  in  this 
act:  Provided,  that  no  greater  sum  than  one 
thousand  dollars  shall  be  borrowed  or  raised 
by  tax  in  any  one  year,  for  the  purpose  of 
constructing  or  repairing  public  buildings, 
highways,  or  bridges,  unless  authorized  by 
a  majorl^  of  the  electors  of  such  county 
voting  therefor  as  hereinafter  provided."  It 
will  be  seen  that  this  simply  follows  the 
provisions  of  the  Constitution.  The  ques- 
tion, then,  is  whether  this  limitation  of  pow- 
er excludes  the  right  of  the  Legislature  to 
provide  for  the  construction  of  a  bridge 
across  the  stream  forming  the  boundary  of 
the  two  townships,  and  to  repose  the  duty 
of  determining  the  relative  proportion  of 
cost  to  be  borne  by  the  different  townships 
in  the  board  of  supervisors.  That  In  the  ab- 
sence of  constitutional  restrictions  such  a 
power  exists  In  tbe  Legislature  we  think  is 
fully  settled  by  the  adjudicated  cases.  Bray- 
ton  V.  City  of  Fall  River,  124  Mass.  95; 
Guilder  v.  Town  of  Otsego,  20  Minn.  74  (Gil. 
69);  Guilder  v.  Town  of  Dayton.  22  Minn. 
800;  City  of  Haverhill  v.  Inhabitants  of 
Groveland,  152  Mass.  510,  25  N.  E.  976; 
Town  of  Underhill  v.  Town  of  Essex,  64  Vt. 
28,  23  Atl.  617;  Bulkeley  v.  Williams.  f!S 
Conn.  131,  36  Atl.  24.  421,  48  L.  R.  A.  465; 
Town  of  Kirk  wood  v.  Xewbury  (N.  X.)  26H. 


B.  10;  People  v.  Board  of  Supervisors  (N.  Y.) 
40  N.  B.  738.  Tbe  question  la  thus  presented 
whether  the  restrictlDns  of  the  Constitntkin 
above  quoted  apply  to  such  a  power  aa  It 
here  delegated  to  the  board  of  supervtaors. 
We  think  It  very  clear  that  It  does  not  The 
restriction  is  as  to  borrowing  or  raising  by 
tax  not  to  exceed  the  sum  of  $1,000,  unless 
authorized  by  a  majority  of  the  electors  of 
the  county.  It  is  manifest  that  In  determin- 
ing the  amount  of  Investment  necessary  for 
the  construction  of  a  bridge  between  two 
townships,  and  the  proportion  which  each 
shall  bear,  the  electors  of  other  pmtlons  ot 
the  county  have  no  possible  coneern  or  1d- 
terest  It  would  seem  to  follow,  tberef<»«, 
that  this  restriction  upon  the  power  of  the 
board  is  a  restriction  placed  upon  tbe  power 
of  the  board  In  undertakings  which  affect 
the  entire  county. 

It  la  suggested  that  it  would  be  remark- 
able if  the  framers  of  the  Constitution  in- 
tended to  restrict  the  entire  county  to  an 
expenditure  of  $1,000,  and  should  leave  In 
the  hands  of  the  Legislature  the  authority  to 
Impose  upon  two  townships  a  much  larger 
burden.  But  the  answer  to  this  is  that  bur 
dens  of  this  character  are  generally  imposed 
upon  the  locality  peculiarly  benefited,  and 
not  upon  the  county  at  large.  The  framen 
of  the  Constitution  may  well  be  'said  to  liave 
had  In  mind  that  the  county  would  and 
should  undwtake  such  improvements  only  Id 
rare  cases,  and  that  the  burden  should  be 
left  to  rest  where  it  belongs — ^upon  the  lo- 
cality peculiarly  benefited.  The  same  reason- 
ing which  leads  to  this  conclusion  as  to  the 
constitutional  provision  of  course  applies 
with  greater  force  to  the  restrictions  of  the 
general  statute  above  quoted. 

Reference  Is  made  by  respondenl^a  counsel 
to  tbe  case  of  Ada  v.  Kent  County.  114  Mich. 
78.  72  N.  W.  35.  This  case  construed  a  spe- 
cial act  of  the  L^slature.  Under  the  au- 
thority of  this  act.  the  Legislature  assumed 
to  Impose  upon  the  county  a  burden  of  95,- 
000,  one-half  to  be  raised  In  each  of  two 
years.  This  was  In  direct  vlolatloo  of  the 
above-quoted  provision  of  the  Constitution, 
which  limits  the  right  to  Impose  upon  the 
county  a  tax  of  more  than  $1,000.  without  a 
vote  of  a  majority  of  the  electors  of  tbe  coun- 
ty voting  thereon.  It  was  said  In  that  case: 
"What  the  supervisors  are  prohibited  by  the 
Constitution  from  doing,  the  Legislature  does 
not  possess  the  power  either  to  do  itself,  or 
to  compel  the  boards  of  supervisors  to  do." 

It  was  also  urged  that  section  4131  of  Mit 
ler's  Compiled  Laws  provides  that  where  It 
Is  necessary  to  raise  a  sum  In  excess  of  $S.- 
000  for  building  or  repairing  any  bridge  In 
a  township,  the  question  shall  be  submitted 
to  a  vote  of  the  electors  of  the  township, 
and  that  this  constitutes  a  restriction  upon 
the  power  conferred  upon  tbe  board  of  su- 
pervisors by  Act  No.  02,  Pub.  Acts  1889.  But 


Mich.) 


HOPKINS  T. 


CROSSIiET. 


499 


township,  while  Act  No.  02  relates  to  bridges 
partly  wfthlD  two  townships,  and  In  Its  very 
nature  was  calculated  to  provide  for  a  con- 
Btmctloa  of  bridges  when  one,  at  least,  of 
the  townships  refuses  to  co-<^rate  with  the 
adjoining  townshlxi  In  Its  constmctlon.  A 
similar  petition  was  presented  at  the  Oc- 
tober session  of  the  board,  and  refused.  A 
new  petition  was  presented  at  an  adjourned 
meeting  In  January,  and  It  is  claimed  that, 
as  the  former  bad  not  been  reconsidered,  the 
subsequent  proceeding  wns  Illegal.  We  tblnk 
this  objection  Is  without  force,  as  the  pro- 
ceeiling  Instituted  was  essentially  a  new  pro- 
ceeding, based  upon  a  new  petition. 

We  think  the  writ  of  Injunction  should  not 
fasTe  been  allowed,  and  the  application  for 
mandamus  will  be  granted.  As  the  case  In- 
Tolves  a  public  question,  no  costs  wUl  he 
awarded  to  either  party. 

The  other  Justices  concurred. 


HOPKINS  et  al.  t.  CROSSLEY  et  al.* 

(Supreme  Court  of  Michigan.    April  7,  1903.) 

CORPORATIONS— DISSOLUTION  —  CHARITABLS 
TRUST— INVALIDITY— DISPOSITION  OF  RES. 

1.  An  incorporated  volunteer  fire  departmeot, 
after  the  purpose  of  its  orfranization  had  ceas- 
ed, created  a  trust  hj  which  it  was,  directed 
that  all  of  its  property  should  be  converted  into 
money,  except  certain  pictures,  $500  paid  to 
pach  of  the  then  existing  members,  $1,500  to 
purchase  a  bed  in  perpetuity  in  each  of  the 
sereral  hospitals  of  the  city,  to  be  devoted  to 
specified  uf^B,  and  the  balance  as  a  trust  of 
pemonal  property  only,  the  income  to  be  ap- 
plied to  the  relief  of  the  poor  and  needy  or 
disabled  members  of  the  corporation  and  their 
families,  other  poor,  needy,  and  disabled  mem- 
bers of  any  fnture  fire  department  of  the  city, 
and  for  the  rdief  of  other  needy  and  worthy 
persons  designated  by  the  trnstees,  and  for  the 
repair  of  lots  and  monumenta  of  firemen  erect- 
ed ia  cemeteries.  Seld,  that  such  trust  was 
only  sDstainable  as  a  charl^,  and,  since  the 
doctrine  of  charitable  uses  did  not  exist  in 
Uiobican,  the  trust  was  void. 

2.  Tfae  trnst  res  should  be  divided  among  the 
existing  members  of  the  corporation. 

Aj^eal  from  Circuit  Court,  Wayne  County, 
in  Chancery;  George  S.  Hosmer,  Judge. 

Bill  by  Robert  Hopkins  and  others  against 
Luke  Crossley  and  others  to  set  aside  a  trust 
Prom  a  Judgment  In  favor  of  defendants, 
plaintlfls  appeal.  Reversed. 

John  J.  Speed  and  Robert  T.  Speed,  for 
appellanti.   Fred  A.  Baker,  for  appellees. 

HOOKER,  O.  X  The  members  of  the  old 
volunteer  fire  department  of  Detroit  were  in- 
corporated In  1840  by  special  act  of  the  L^- 
Islatnre.  and  givea  the  right  of  perpetual 
snccessloii.  Laws  1S40,  p.  IS,  No.  14.  Sec- 
tion 6  of  the  act  provided  that  '*the  Interest 
■rising  from  the  funds  of  the  said  corpora- 
tion, except  Bnfflclent  to  defray  Incidental  ei- 
paues,  shall  be  appropriated  to  the  relief  of 
mch  Indigent  and  disabled  firemen  and  their 
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families,  as  may  be  Interested  in  the  fund, 
and  who  may,  in  the  opinion  of  the  majority 
of  the  trustees,  be  worthy  of  assistance." 
This  section  was  amended  in  1869  to  read  as 
follows,  viz.:  "That  the  funds  of  the  said 
corporation,  and  the  Interest  thereon,  shall 
be  appropriated  and  used  in  carrying  out  the 
objects  and  purposes  of  said  corjioratlon,  de- 
fraying  Its  incidental  expenses,  providing  for 
the  relief  of  Indigent  and  disabled  members 
of  the  corporation,  their  widows  and  orphans, 
as  well  as  for  the  maintenance  of  an  instltn- 
tlon  or  institutions  for  moral  and  intellectual 
improvement,  and  the  relief  and  Instruction 
of  such  homeless  and  destitute  persons  of  the 
city  of  Detroit  as  they  may  select,  and  for 
no  other  purposes  whatever."  3  Laws  186&, 
p,  1444,  No.  440.  The  volunteer  Are  depart- 
ment was  aboiisbed  by  the  organizntlon  of  a 
paid  department  In  1867.  Laws  1807,  p.  931, 
No.  453,  8  2.  The  corporate  organization  of 
the  old  department  was  maintained  until 
1886.  Shortly  before  that  time  a  meeting 
was  beld,  at  which  80  of  a  total  of  116  mem- 
bers were  present,  and,  after  bearing  the  re- 
port of  a  committee  appointed  by  the  meet- 
ing, said  report  was  adopted  by  a  unanimous 
vote  of  the  SO  present.  The  substance  of  the 
report  was  as  follows:  It  recommended:  (1) 
That  the  property  ife  converted  iuto  money, 
with  the  exception  of  certain  paintings, 
which  should  be  turned  over  to  tbe  Art 
Museum,  In  trust,  and.  If  that  should  cease 
to  exist,  then  to  be  delivered  to  tbe  Public 
Library.  (2)  That  $58,500,  or  so  much  of  said 
sum  as  sbould  be  necesanry  for  the  purpose, 
should  be  used  to  pay  each  qne  of  the  existing 
members  of  tbe  corporation  the  sum  of  $r,00. 
(3)  That  $15,000  should  be  used  in  purchas- 
ing a  bed  In  perpetuity  In  each  of  several 
hospitals  of  the  city,  naming  them,  to  be  de- 
voted to  specified  uses.  (4)  That  the  balance 
of  the  fund  should  be  placed  In  the  hands 
of  three  trustees,  to  be  named  by  the  corpo- 
rate l>oard,  as  a  trust  of  personal  property 
only,  and  that  tbe  Income  to  be  derived  from 
such  fund  should  be  applied  by  them  "to  the 
relief  of  poor  and  needy  or  disabled  mem- 
bers of  this  corporation  and  their  families, 
so  long  as  any  of  them  live;  that,  secondly, 
said  Income  sball  be  applied  to  the  relief 
of  any  poor,  needy,  or  disabled  members 
of  the  present  active,  or  any  future  fire  de- 
partment of  the  city  of  Detroit;  that,  thirdly, 
said  income  shall  be  applied  to  the  relief 
of  any  other  needy  and  worthy  persons  who 
may  be  designated  from  time  to  time  by  the 
trustees  hereinafter  mentioned.  Tbat  said 
trustees  m&y  also  use,  in  their  discretion,  a 
portion  of  the  Income,  from  time  to  time. 
In  keeping  the  lots  and  monuments  erected 
in  the  cemeteries  of  Detroit  in  honor  of  the 
firemen  of  said  city  In  repair.  That  when- 
ever the  trustees.  In  purctiasing  a  bond  or 
security,  shall  pay  a  premium  therefor,  they 
shall  retain  out  of  the  Interest  such  sums 
annually  as  will  restore  to  tbeffAnd, 
matorlty  of  the  bondi"^^'ikg^drftyV 
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wbat  was  taken  Uier^om  at  the  time  of  the 
inirchaae;  and  that  said  trustees  are  also 
charged  -with  the  duty  of  looking  after  the 
beds  in  Bald  hoapltals,  to  the  end  that  they 
be  devoted  to  the  uses  and  purposes  for 
which  they  were  purchased."  Pro  vision  was 
made  for  the  appointment  of  tmstees  to  fill 
such  Tacandes  as  should  occur.  (S)  That 
when  the  foregoing  plan  should  be  carried 
out  proceedings  be  taken  for  the  Toluntary 
dissolution  of  the  corptutitlon.  Accordingly 
the  proper  officers  executed  an  Indenture  to 
three  persons,  named  as  trustees,  reciting  the 
proceedings  mentioned  above,  and  the  pro- 
ceedings of  the  corporation  and  board  there- 
after takra,  to  carry  oat  said  report  so  adopt- 
ed, and  that  the  property  had  been  converted 
Into  money,  and  $600  paid  to  each  monber, 
the  delivery  of  the  paintings  as  provided,  the 
purchase  of  the  beds  aa  directed,  the  selec- 
tion of  tmstees  and  their  acceptance,  and 
thereby  conveyed  the  remaining  property, 
amonntlng  to  |20,000,  to  said  trustees.  This 
writing  was  executed  In  1887,  and  Its  provi- 
^ons  have  been  carried  out  since.  The  cor^ 
poratlon  was  duly  dissolved  thereafter.  The 
bill  In  this  canae  was  filed  by  24  of  48  sur^ 
Tlvors  of  the  members  of  the  defunct  corpo- 
ratlon  for  the  purpose  of  having  tike  trust 
declared  void.  They  pray  that  the  trustees 
be  required  to  distribute  the  funds,  principal 
and  interest,  among  the  surrlviiv  members 
of  the  corporation.  The  tmsteM  answered, 
and  a  hearing  upon  the  merlte  waa  followed 
by  a  dismissal  of  the  bill,  with  costSk  The 
complainants  have  appealed. 

It  seems  to  be  conceded  that  tills  trust 
can  be  sustained  only  upon  the  theory  that 
it  la  a  conveyance  to  charlteblc  uses.  Oom- 
plalnante  contend  that  the  doctrine  of  char- 
itable uses  does  not  exist  In  this  state,  while 
(Icfendante  Insist  that  it  does  so  far  as  to 
(-over  conveyances  of  personal  property  for 
charitable  uses,  though  they  admit  that  It 
does  not  as  to  real  eatete.  It  la  a  signlfl- 
cant  fact  that  no  case  has  been  called  to 
our  attention  in  which  the  doctrine  has 
been  enforced,  either  as  to  real  or  personal 
property.  The  case  of  Methodist  CSiurch  v. 
Clark,  41  Mich.  741,  S  N.  W.  207,  discussed 
the  question,  and  It  was  tbea  pointedly  said 
by  Mr.  Justice  Cooley  tiiat  the  stetute  of 
Bllzabetii  was  repeiUed  In  1810.  and  that 
"there  Is  no  evidence  that  uiy  pre-existing 
law  on  tiie  subject  has  ever  been  recog- 
nized in  tbls  state."  Counsel  for  the  de- 
fendante  say  that  tiite  language  was  not 
necessary  to  a  decision  of  the  case^  for  the 
reason  that  the  statute  against  perpetuities 
waa  sufficient  to  require  the  disposition  made 
of  that  case,  and  that  what  was  said  about 
charities  was  dictum.  Assuming  tills  as  a 
premise,  he  proceeds  to  argue  that  this  trust 
can  be  maintained  because  of  an  absence  of 
a  statute  restraining  alienation  of  personal 
property,  in  which  respect  Michigan  statutes 
differ  from  those  of  New  lork,  from  which 
ract  he  urges  a  distinction  between  the  law 


declared  In  New  York  and  the  role  which 
he  Invokes  to  govern  this  case.   If  It  can 
be  said  that  the  only  obstacle  in  the  way  of 
relief  to  the  complalnante  is  ttie  statute 
against  perpetuities,  his  omtentlon  mig^t  be 
sustained.  Again,  the  statute  of  uses  and 
truste  (chapter  238)  does  not  afEect  the  ques- 
tion, tm  it  affects  personal  propoty  only. 
Ledyard's  Appeal,  61  Mich.  623,  17  N.  W. 
208.  We  find  it  necessary,  thoetore,  to  se- 
certaln  whethw  the  case  of  2C  BL  Church  of 
Newark  v.  dark,  supra,  Is  <!ontroIUng.  In 
that  case  a  testator  conveyed  to  trusteeB 
certain  lands,  "In  trust  that  they  shall  eieei 
and  build  •   •  •  a  church  for  the  nse  of 
members  of  the  M.  B.  Church,  and  in  fur 
ther  Imst  and  oonfldmce  that  they  shall  tt 
all  times  forever  benatter  permit  su^  min- 
isters to  preach  therein,'*  etc   The  coon 
first  diacuffied  the  case  up(m  the  assumption 
that  the  trust  was  for  the  exchtslve  benefit 
of  the  local  society,  and  upon  that  theory 
held  that  the  trust  was  void,  as  confllctlD? 
with  the  principle  of  the  general  statute 
against  perpetuities.  Oomp.  Lavra  1871,  I 
4082.  If  a  private  trust,  as  assumed,  dils 
would  doubtiess  be  true.  We  now  otnne  to 
what  Is  said  to  be  a  dictum.   The  oovrt 
seems  to  have  considered  it  necessai^  to  go 
farther.   It  did  not  leave  the  declaion  to  resi 
upon  ti^  assumption  that  this  waa  a  private 
charity,  for,  as  was  said,  the  terms  of  tbe 
trust  were  somewhat  amblgnoua,  and  tiie 
deed  Is  open  to  an  IntKpretatlon  whicl: 
would  preclude  any  excludve  appropriatltHi 
by  the  local  society.  While  the  court  did 
not  decide  that  this  was  a  pnbUe  cfaaritr. 
it  may  be  tbou^t  to  have  Intimated  that  it 
might  be,  and  called  attention  to  a  cast 
where  a  similar  trust  waa  diacosaed.  Sf^ 
M.  B.  Society  v.  Bennett,  39  Conn.  293.  lf.i 
as  d^endant's  counad  have  chosen  to  admit 
the  stetute  against  perpetuities  In  relation 
to  real  property  is  applicable  to  lands  cod- 
T^ed  to  charitable  uses,  aa  It  ms  h^  to 
be  to  lands  conveyed  to  a  private  trust  or 
us^  this  might  easily  have  been  said,  and 
more  vronld  have  been  unnecessary;  but  t&e 
court  did  go  further,  aa  already  aald.  and. 
if  it  was  necessary  to  do  so^  to  diqpose  vi 
this  feature  of  the  case  befOTe  It:  Wtut 
was  said  vras  more  than  a  dictum.  Brl- 
dentiy  the  court  thought  it  necessary,  and  it 
can  hardly  be  said  to  have  supposed  tiat 
what  it  said  waa  otAter,  We  wUl.  however, 
examine  the  question   furthw.  Oounael's 
seeming  concession  that  the  statnte  agaln>-i 
perpetuities  in  land  appUea  to  land  convey- 
ed to  charitable  uses  may  not  correctly 
state  the  law.   On  tbe  contrary^  it  has  bees 
held  in  many  caaes,  if  It  la  not  the  unlfor^^ 
doctrine,  that  "the  rule  against  p»petuii:r> 
does  not  apply  to  a  gift  of  a  charity.**  Se« 
a  discussion  of  this  subject  to  Perry  oo 
Trusts,  i  884,  and  section  T36  et  seq.,  and 
notes,  where  the  distinction  between  chaif 
ties  and  tP^j^ggiJ55ife(^(5«te.   See,  also, 
the  text  and  authorities  dtw  In  6  Americaa 
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ft  Bnglbih  Ibc.  of  Iaw,  at  page  902.  It  la 
rignificantly  said  In  a  note  to  the  laat  dta- 
tfam  tlut  "while  pro^alons  against  peipetu- 
ttlCB  are  found  In  several  states,  among 
wtilch  la  MicUgan,  the  validity  ot  charita- 
ble tniati  haa  not  been  attacked  on  tbat 
ponnd."  Thla  ia  troe  vC  the  opinion  In  M. 
R  Oiurdi  CBaik.  We  aee  firom  the  Core* 
gdng  that  the  court  might  readily  baTe  be- 
Uered,  ai  we  think  It  did.  that  Its  dedalon 
could  not  he  left  to  ngt  on  the  statute  pro- 
hibiting perpetnltlea,  It  It  waa  to  call  the 
trait  a  charitable  one.  It  nnderatood  that 
the  atatnte  waa  no  answer  to  such  a  claim, 
and  It  wmt  on  to  say:  "If  the  law  of  char- 
itable naea  were  In  force  in  this  state,  the 
trnst  might  be  npheld  under  Its  mlea.  But 
the  law  la  graerally  referred  to  as  the  'Stat- 
ute of  BUaabetii,*  commonly  called  tlw  'Stat- 
ute of  Charitable  Uaes*'  which,  with  other 
£iigllab  statatea,  waa  repealed  In  Michigan 
IQ  1810.  1  Territorial  Laws.  900.  There  Is 
ao  erldoice  that  any  itte-existlng  law  on  that 
■object  haa  ever  been  recognized  In  this 
rtatc"  See,  also,  Hathaway  v.  New  Balti- 
more, 48  Mich.  2B4.  12  N.  W.  186;  Hanlng-. 
ton  T.  Pier  (Wis.)  82  N.  W.  S4St  60  U  B.  A. 
307.  76  Am.  St  Bep.  024. 

We  are  conrlnced  that  the  mle  laid  down 
Is  not  a  dlctnm,  and  that  the  question  waa 
Httled  In  tbat  case.  It  Is  urged  that  this 
itoldtaig  was  wrong,  and  that  the  comt  of 
ehaacery,  having  the  powers  of  the  English 
court  of  chancery,  has  a  jurisdiction  orer 
oharitlee  Ind^ndent  of  the  statute  of  char- 
itable uses,  <Hie  whose  origin  antedated  such 
Matnte.  It  must  be  admitted  that  many  an- 
thorttlea  sustain  HiSb  contention,  but  to  adopt 
It  we  mnst  orerrule  anthoriUes  In  this  state 
of  long  standing,  which  hare  been  followed 
by  the  profearion  and  tbs  courts.  The  con- 
flict among  flie  dedatona  of  other  statea  In- 
dicates fliat  the  doctrine  contended  for  may 
be  of  qnestlonable  policy,  and.  If  it  la  not; 
a  remedy  cui  readily  be  applied.  We  hare 
Mt  reluctant  to  hold  InraHd  this  charitable 
trait  wUch  aeems  a  meritcnions  one,  but 
we  tee  no  escape  from  tbat  reaponslblltty. 

The  flrst,  second,  and  third  prayers  of  the 
Ml  will  be  granted,  and  It  Is  further  de- 
CRcd  that  the  trustees  distribute,  under 
the  direction  of  the  dicnlt  court,  among  the 
penoDi  who  shall  be  shown  to  be  wtltled 
tbneto,  the  fund  In  their  possession.  No 
««ti  win  be  allowed.  The  othtt  Justices 
eoocmred. 


FBZESBimAN   t.   MIGmOAN  TBLB- 

PHONB  00. 

(Sopreme  Oonrt  of  Michigan.   Sept.  15,  1903.) 

TSLBOBAFBB  AND  TKLSFHONBS— WniB&-SAQ- 
QINQ-^JimiBS  TO  PERSONS  ON  SmSBTS- 
KBGLIOBNCE  —  CONTRIBUTORT  NIOLIOnNOa 
-QCESnONS  POR  JURY. 

1.  Defendant  telephone  companr.  Id  string- 
t  wile  around  au  angle  in  a  street,  erected 
>  gas  wire  to  stay  the  pole  at  one  end  of  the 
•bow,  to  prerent  the  pole  being  drawn  ont 


and  the  wire  sagging.  The  gny  wire  waa  fut- 
ened  near  the  top  of  the  pole,'  sod  extended  to 
another  pole,  located  between  the  sidewalk  and 
the  carb,  fastened  about  10  feet  from  the 
ground,  crossing  above  the  paTement.  Plalntitf 
was  injured  hy^  bis  wagon  coming  in  contact 
with  the  wire  in  the  daytime,  which  had  then 
sagged  to  within  a  few  feet  of  the  ground.  De- 
fendant contended  that  the  sagging  was  due 
to  an  exceptionally  serere  storm,  which  had 
been  very  destructive  to  poles  and  wires  with- 
in the  city,  and  that  it  tiad  procured  all  the 
help  possible,  in  addition  to  its  regular  em- 
ployes, to  repair  the  damage,  and  that  it  had 
no  notice  of  the  sagging  of  this  particular  wire. 
Held,  that  defendant s  n^ligenca  and  plaintiff's 
contribotory  negligence  were  questiona  for  the 
jnry. 

Error  to  Circuit  Court,  St  Olalr  Oounty; 
Nabnm  E.  Thomaa,  Judge. 

Action  by  Matthew  Friesenban  against  the 
Michigan  Telephone  Company.  From  a  judg- 
ment in  favor  of  defendant  plaintiff  brings 
error.  Reversed. 

The  following  la  ttie  map  refored  to  In 
<q»lnlon: 


George  G.  Moore  (Oyma  A.  Hovey*  of  coun- 
sel), fCR>  appellant  Lincoln  Avery  (Joaeph 
Walsh,  of  counsel),  tor  appellee. 

HOOESat  0.  J.  The  map  accompanying 
this  <vInlQu  will  show  the  situation  of  de- 
fendant's wires,  which  extended  along  Watn- 
street  In  Port  Huron.  It  Is  noticeable  tiiat 
Water  street  Is  not  straight  From  the  el- 
bow shown  on  the  map.  It  eztenda  west 
and  In  erecting  the  wires  It  was  deemed 

prudent  to  Pfl^^i^P'O^^SS^S^e 
to  prevent  it  from  Iteinf  (utmW  dntto^e 
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westerly  by  the  weight  of  the  wires  to  the 
west  of  It,  thereby  occasioning  sagging. 
This  stay  consisted  of  a  guy  wire,  fastened 
near  the  top  of  the  westerly  pole,  and  ex- 
tending to  the  pole  aoutbeust  of  the  elbow, 
find  fastened  abont  10  feet  above  the  ground. 
The  poles  were  set  just  outside  of  the  curb 
line,  between  the  sidewalk  and  the  curb,  and 
the  effect  was  to  cause  the  guy  wire  to  cross 
above  the  pavement.  The  plaintiff,  a  milk- 
man, was  driving  In  bis  wagon,  when  his 
horse  drew  the  wagon  against  the  wire,  and 
injared  him.  This  was  on  Friday,  in  the 
daytime,  and  the  wire  had  then  sagged  with- 
in a  few  feet  of  the  ground.  The  defendant 
showed  that  on  the  prevIouB  Sunday  a  severe 
storm  of  snow,  aleet,  and  rain,  accompanied 
by  wind  and  freezing  weather,  set  In,  and 
^ntlnued  for  30  hours;  that  it  was  excep- 
tionally severe,  and  very  destructive  to  the 
poles  and  wires  of  telegraph,  telephone,  and 
electric  lighting  systems,  many  poles  and 
wires  being  broken,  twisted,  and  down  all 
over  the  city  of  Port  Huron,  as  well  as  other 
cltlea,  to  the  great  danger  of  the  public;  that 
the  streets  were  blocked  with  snow,  and 
poles  and  wires  covered  with  Ice;  and  that 
tlie  sas^ng  of  ttils  guy  wire  was  due  to  this 
cause.  It  was  shown  that  defendant  set  its 
men  at  work  repairing  damages  at  once 
where  It  considered  the  danger  the  greatest, 
and  procured  what  help  It  could,  in  addition 
to  its  regular  force,  but  had  difficulty  In  find- 
ing men  who  were  competent,  in  view  of 
the  condition  of  wires  about  the  state  caus- 
ing an  unusual  demand,  and  from  the  dang^ 
arising  from  the  crossing  of  wires  with  oth- 
ers carrying  high  currents.  The  defendant 
bad  no  notice  of  the  sagging  of  this  particular 
wire,  which  was  one  oi  many  of  Its  wires 
affected  by  the  storm.  The  circuit  Judge  di- 
rected a  verdict  for  the  defendant. 

We  are  of  the  opinion  tliat,  under  the  evi- 
dence contained  In  the  record,  the  case 
should  have  gone  to  the  jury  upon  the  ques- 
tion of  defendant's  negligence  and  plalntUf' ■ 
contributory  negligence. 

The  Judgment  Is  reversed,  and  a  new  trial 
ordered.  The  other  Justices  concurred. 


CITY  OF  MUSKEGON  v.  ZEERTP. 

(Snpreme  Court  of  Michigan.   July  14,  1903.) 

KUNICIPAL   CORPORATIONS  —  HAWKERS  AND 
PEDDLERS-LICENSES— ORDIN  A  NCE-VA- 
LIDITY— INTERSTATE  COMMERCE. 

1.  A  city  ordinance  authorized  by  its  charter, 
providinR  thnt  no  person  shall  engage  In  hawk- 
ing or  peddling  in  the  streets  of  the  city  without 
a  license,  and  thnt  the  amount  to  be  paid  for 
the  lio«nse  of  peddlers  of  spices,  teas,  coffees, 
etc.,  shnll  be  $10  for  a  week  and  $50  for  a  year, 
was  valid. 

2.  A  New  Jersey  corporation  engaged  in  the 
sale  and  distribution  of  tras.  coffees,  and 
■pices  maintained  a  warehouse  in  Grand  Rap- 
ids, from  which  Its  trade  in  Michigan  was  nup- 
plled.  The  corporation  furnished  defendant 
with  a  horse  and  wagon,  and  he  solidted  orders 
from  door  to  door,  and  at  intervals  ordered  from 


the  warehoase  at  Grand  Bapids  a  anffideftt 

amount  of  goods  to  fill  the  same,  whereupon  be 
delivered  the  goods  to  hia  customers,  collected 
the  price,  retained  the  commission,  and  re- 
mitted the  balance.  The  honse  at  Grand  Bap- 
ids did  not  know  what  customers  defendant 
ha<L  or  their  names,  and  simply  filled  defend- 
anrs  orders  fbr  the  goods.  Beta,  that  defead- 
ant  was  not  engaged  in  interstate  commerce, 
so  as  to  exempt  him  from  liability  under  a  dt7 
ordinance  prohibiting  peddling  wltnout  a  liceoK. 

Error  to  Circuit  CSourt,  Muk^ni  Coanty; 
Fred  J.  Russell,  Judge. 

James  Zeeryp  was  convicted  of  violating  a 
dty  ordinance  asalnst  peddjlng,  and  he 
brings  error.  Affirmed. 

W.  W.  Tt'Icker,  for  appellant  AJex.  Suth- 
erland, for  appellee. 

MOORB^  J.  The  respondent  wsa  ctmvlet- 
ed  of  violating  an  ordinance  of  the  of 
Muskegon.   He  haa  brought  tbe  case  Iiere  I7 

writ  of  error  before  sentence. 
The  agreed  facts  are  as  foilowa: 
"Defendant  James  Zeeryp  la  a  resident  of 
the  dty  of  Muskegon,  and  for  the  past  nine 
years  has  been  a  local  agent  of  the  Grand 
Union  Tea  Company,  &  New  Jersey  corpora- 
tion, whose  headquarters  are  at  Brooklyn.  N. 
Y.  When  defendant  first  started  In  business, 
he  was  furnished  with  a  sample  case,  and 
went  from  door  to  door  In  said  city  of  Mus- 
kegon, Bollcltlng  orders  for  teas,  coffees,  ipl- 
ces,  baking  powders,  and  fiavoring  extracts 
and  essences,  and  in  time  his  business  grew 
and  he  bad  regular  customers  from  whom  be 
received  orders  and  delivered  goods.  At  the 
present  time,  and  for  a  number  of  years  past, 
defendant  has  been  furnished  by  tbe  Grand 
Union  Tea  Company  with  a  covered  delivery 
wagon  and  horse.  On  tbis  wagon.  In  large 
letters,  is  written,  'Grand  Union  Tea  Com- 
pany, Tea,  Coffee,  Baking  Powders  and  Fla- 
voring Extracts;'  the  said  horse  and  wagon 
being  the  property  of  the  Grand  Union  Tea 
Company.  His  custom  Is  to  drive  his  wagon 
from  door  to  door  in  said  city,  and  solkiit 
orders  from  his  r^lar  custranera  for  future 
delivery,  and  at  the  same  time  deliver  goods 
theretofore  ordered.  These  orders  he  entered 
In  a  book  that  he  carried  with  him,  and  the 
goods  were  delivered  at  a  certain  time,  and 
once  a  week  or  oftener  be  sent  for  enoogli 
tea,  coffee,  splcea,  baking  powder,  and  flavor 
ing  extracts  and  essences  to  fill  the  orders 
BO  taken,  to  the  Grand  Raplda  warehouse  of 
tbe  Grand  Union  Tea  Company,  to  be  filled 
there.  He  did  not  send  the  names  of  tbe 
persons  ordering  goods,  or  tbe  amount  eacb 
ordered.  On  receipt  of  tbe  packages  from 
Grand  Rapids,  defendant  would  deliver  said 
teas,  coffees,  splcea,  baking  powders,  and  fla- 
voring extracts  and  essences,  and  collect  tbe 
price.  The  defendant  transacted  bis  entire 
business  with  the  warehouse  of  the  Grsnd 
Union  Tea  Company  at  Grand  Rapids,  and 
was  required  to  account  to  the  Grand  fnipa 
Tea  Company  for  all  goods  received  by  bira. 
The  Grand  Rapids  nscnt 'q£.  tbe^te^  company 
■hipped  the  g^^liMi^^W  and  cba^ 
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ged  tbe  price  thereof  to  bim.  Defendant  re- 
ceived a  commission  on  all  goodi  ordered 
and  delivered  by  him.  The  branch  store  and 
warehouse  for  Western  Michigan  Is  In  Grand 
Rapids,  and  goods  were  sold  at  retail  at  said 
store,  and  said  branch  store  paid  taxes  on 
aald  stock  In  Grand  Rapids.  The  branch 
warelioiue  received  its  goods  from  Brooklyn, 
N.  In  the  original  packages,  for  the  pui^ 
pose  of  filling  orders  of  subagents,  and  the 
original  packages  of  goods  were  shipped  to 
Grand  Rapids,  and  there  broken  and  used 
BOielj  for  the  foregoing  purposes.  That  it 
was  for  BOliciting  orders,  delivering  goods  so 
ordered  without  a  license,  as  required  by  the 
ordinance  of  tbe  city  of  Muskegon,  in  said 
city,  in  the  manner  hereinbefore  mentioned, 
and  not  otherwise,  was  complaint  herein 
made  and  warrant  issued.  That  all  goods 
sold  and  deUvered  by  defendant  were  goods 
shipped  by  said  Grand  Union  Tea  Company 
from  its  headquarters  at  Brooklyn,  N.  Y.,  con-, 
signed  to  themselves  at  Grand  Rapids,  Michi- 
gan, and  by  item  kept  In  their  warehouse 
in  Grand  Rapids  until  the  original  packages 
were  there  broken  and  used  for  the  purpose 
hereinbefore  stated.  That  said  defendant  did 
not  own  any  of  the  goods  for  the  sale  ot 
which  he  was  soliciting  orders,  but  the  same 
were  all  owned  by  the  said  Grand  Union  Tea 
Company  until  the  delivery  to  the  respective 
customers.  That  defendant  has  been  a  resi- 
dent of  Muskegon  ten  years  and  upwards, 
and  now  resides  at  Na  62  Sanford  street, 
and  pays  taxes  on  bis  real  estate  and  per- 
sonal property  to  said  dty.  The  Grand 
Union  Tea  Company  does  not  pay  any  license 
or  taxes  on  Its  horse  and  wagon,  stock,  or 
business  In  the  city  of  Muskegon,  nor  does 
sny  one  in  Its  behalf.  Defendant  did  not 
liave  a  license,  as  required  by  the  ordinance 
of  the  city  of  Muskegon,  at  the  time  of  his- 
arrest  and  conviction  as  aforesaid." 

Tbe  material  portlona  of  the  ordinance  read 
as  follows: 

"No  person  or  persons  shall  engage  In  the 
business  of  hawking,  pack  or  other  peddling 
In  tbe  streets  or  other  public  places,  or  from 
door  to  door,  or  in  selling  any  article  of  trade 
or  commerce  whatsoever  from  a  stand,  stall, 
cart,  wagon,  pack,  basket,  or  in  any  manner 
or  on  any  of  tbe  public  streets,  parks, 
grounds,  alleys,  of  places  In  the  city  of  Mus- 
kegon, without  flrat  having  obtained  a  license 
therefor." 

"The  amount  to  be  paid  for  the  license 
provided  for  In  this  ordinance  shall  be  as  fol- 
lows, Tib:  For  huckstering,  hawking,  ped- 
dling •  •  •  spices,  teas,  coffees,  baking 
powders,  flavoring  extracts  and  essences, 
ilO.OO  for  one  week  and  $50.00  for  one  year. 
•  •  •  For  groceries  not  herein  otherwise 
enumerated  or  especially  provided  for.  $2.00 
for  one  week,  $5.00  for  one  month,  and  $25.00 
for  one  year;  •  •  •  Jewelry,  watches, 
clocks,  silverware,  watch  chains  and  charms, 
chains,  spectacles,  eyeglasses,  and  optical  In- 
■tniinents,  98.00  tm  one  day  and  115.00  tor 


one  week;  •  •  •  all  other  articles  of 
trade  or  commerce  not  herein  enumerated  or 
specially  provided  for,  $1.00  for  one  day, 
$S.O0  for  one  week  and  $10.00  for  one  ;nonth, 
and  $2S.OO  for  one  year.  Provided  that  no  li- 
cense shall  be  Issued  for  any  greater  length 
of  time  than  one  year." 

Section  6  provides  the  ordinance  shall  not 
apply  to  any  farmer  or  gardener  selling  ot 
offering  for  sale  the  product  of  his  own  farm 
or  garden. 

Section  6  provides:  "Any  person  or  per- 
sons who  shall  go  aboat  from  house  to  house 
or  place  to  place  and  sdl  or  offer  to  sell  any 
article  of  trade  or  commerce  to  be  delivered 
then  or  In  tbe  future,  shall  be  deemed  to  be  a 
hawker  and  peddler  within  the  meaning  of 
this  MTdluance." 

The  city  of  Muskegon  has  a  special  char* 
ter,  conferring  upon  the  common  council, 
among  other  things,  tbe  following  powers: 
"In  addition  to  tbe  other  powers  herein  con- 
ferred upon  it,  the  council  shall  have  the 
power  to  enact  make,  continue,  establish, 
modify,  amend  and  repeal  such  ordinances, 
by-laws  and  regulations  as  It  may  deem  nec- 
essary within  said  city  for  the  followtng 
purposes:  To  license  hucksters,  peddlers, 
•  •  •  In  the  business  of  hawking  and  ped- 
dling (directly  or  by  canvassing  by  subscrip- 
tion) of  goods,  wares  and  merchandise  of 
any  kind,  or  property  or  thing,  by  person  go- 
ing from  place  to  place  in  the  dty  for  the 
purpose,  or  from  any  stand,  cart  vehicle 
or  other  device  In  the  streets,  highways  and 
In  and  upon  the  wharves,  upon  places  or 
spaces,  stores,  oQlces  and  business  blocks 
and  places,  public  gronndi  or  buildings  In 
said  city." 

The  objections  presented  to  the  validity 
of  this  ordinance,  as  stated  by  counsel,  are: 
"(1)  The  common  council  has  no  authority 
to  license  tbe  soliciting  of  orders  for  future 
dellrery  of  goods,  wares,  and  merchandise 
or  the  subsequent  delivery  of  goods,  etc.,  so 
ordered.  (2)  The  license  fee  fixed  by  the 
ordinance  for  spices,  teas,  coffees,  baking 
powders,  flavoring  extracts,  and  essences  is 
excessive,  unjust,  oppressive,  and  in  restraint 
of  trade.  It  amounts  to  a  tax,  and  not  a 
license  fee.  (3)  The  ordinance  as  a  whole 
Is  unreasonable,  and  not  uniform.  (4)  The 
license  fees  as  fixed  by  the  ordinance  dis- 
criminate between  trades  and  between  the 
same  general  class  of  goods,  and  Is  void  for 
such  discrimination.  (5)  As  applied  to  the 
case  at  bar,  the  ordinance,  even  If  valid.  Is 
Inoperative,  being  in  restraint  of  Interstate 
commerce."  Counsel  cite  a  great  many  cases 
In  support  of  these  objections.  It  must  be 
conceded  that  the  authorities  are  not  uni- 
form, but  the  questions  Involved  are  not  new 
In  this  state.  The  validity  of  an  ordinance 
much  like  this  Is  sustained  in  People  v. 
Sawyer,  106  Mich.  428,  64  N.  W.  333.  and 
the  cases  therein  cited.  The  following  Mich- 
igan cases  are  also  In  point:  ^Grand  Rapids 
T.  Brandy.  106  MlctaUi^ZO^  QA^j0tl^^^S2 
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UTL.A.  116,  SB  Am.  St.  Rep.  472;  Grand  Rap- 
IdB  T.  Normaiu  110  Ifich.  644,  68  N.  W.  269; 
People  T.  Baker.  115  Mich.  199.  78  N.  W.  115; 
Peopla  V.  HotchklsB,  118  Mich.  59,  76  N.  W. 
142;  People  t.  Blom,  120  Mlcb.  45.  78  X.  W. 
1015;  Spanish  Fort  dty  t.  Mortenson  (Utah) 
24  Pac.  620.  See,  also,  Saulsbnry  v.  State 
(Tex.  Or.  App.)  63  S.  W.  568,  for  an  in- 
structlTe  discussion.  Oounsel  say  this  court 
has  held  such  an  ordinance  Invalid,  as  to 
contravention  of  Interstate  commerce;  dt- 
lug  People  r.  Bunker  (Mich.)  87  N.  W.  90. 
We  think  the  cases  quite  unlike.  In  the 
case  cited  Mr.  Bunker  solicited  orders  for 
knives,  which  orders  be  forwarded  to  his 
employer  In  another  state,  and  the  employer 
made  the  delivery  to  the  customer.  In  the 
case  at  bar  the  orders  were  taken  by  re- 
spondent. They  were  not  sent  out  of  the 
state,  and  they  were  not  in  fact  filled  by  any 
one  except  the  respondent  The  house  at 
Grand  Rapids  did  not  know  what  customers 
respondent  had,  or  their  names.  The  re- 
spondent ordered  suftlclent  goods  to  fill  bla 
orders,  and  then  filled  them  himself.  Tills 
would  also  differentiate  the  case  from  the 
ordinary  drummer  or  traveling  man  who 
takes  orders  and  forwards  them  to  the  firm 
or  employer  he  represents,  and  the  employer 
causes  the  goods  to  be  delivered  to  the  cus- 
tomer. 

The  verdict  is  affirmed,  and  the  case  will 
be  remanded  for  sentence.  The  other  Jus- 
tices concurred. 


WATBBS  at  sL  V.  JOHNSON  at  aL 
(Supreme  Court  of  Michigan.  Sept.  22.  1908.) 

MECHANICS'  LIEN8-CLAIMS-NAMB  OP  OWN- 
ER —  STATEMENT  —  STATUTES  —  CONSTRUC- 
TION—CORRECTION OF  lOtRORS— SSTOPPBL. 

1.  Comp.  Laws,  I  10,714,  requires  a  mechan- 
ic's Hen  claim  to  contain  the  name  of  the  own- 
er, part  owner,  or  lessee,  if  known,  and  to  be 
verified  hj  affidavit,  and  section  10,716  requires 
a  copy  of  such  statement  to  be  served  on  the 
owner,  part  owner,  or  lessee  of  the  premises 
within  10  days  after  the  filing  thereof.  Held, 
that  the  owner  referred  to  in  such  sections  was 
the  owner  at  the  time  the  claim  of  lien  was 
made,  and  a  Hen  claim  naming  a  person  who 
had  conveyed  the  property  before  the  filing 
of  the  claim  as  the  owner  was  InsuffldenL 

2.  Where  a  mechanic's  lien  claimant  mis- 
stated the  name  of  the  owner  of  the  property 
io  his  claim  for  a  lien,  which  was  verified,  be 
was  not  thereafter  entitled  to  excuse  the  mis- 
take on  the  ground  of  ignorance,  or  that  be  did 
not  know  the  owner's  name,  and  was  therefore 
not  required  to  state  the  name  of  the  owner, 
by  Comp.  Laws,  $  10,714. 

3.  Where  a  mechanic's  Hen  claimant  filed  a 
verified  claim  for  a  lien,  stating  the  name  of 
the  owner  as  a  person  who  had  previously  con- 
veyed the  property  to  another,  the  claimant 
could  be  relieved  from  such  mistake  only  on 
proof  of  facts  showing  that  the  error  was 
justly  chargeable  to  the  grantee  of  the  prop- 
erty. 80  as  to  estop  him  from  taking  advantage 
of  the  error. 

Appeal  from  Circuit  Court,  Tan  Buren 
County,  in  Chancy;  Jobn  B.  Carr,  Judge. 

f  L  Be*  HflChanlci'  Uens,  vol.  U,  Ceot.  Dig.  |  23S. 


Bill  by  Harlan  P.  Waters  and  otters 
against  Alva  M.  Johnson  and  others.  From 
a  decree  In  favor  of  complainants,  defend- 
ant Elisabeth  Stevenson  appeato.  Beversed. 

David  Anderstm  and  Archibald  Cattell,  tor 
appellant  Barnard  &  Lewis,  for  appelleea 

CARPENTER,  J.  This  Is  a  salt  in  chan- 
cery to  enforce  a  mechanic's  Hen.  Defendant 
Stevenson  appeals  from  an  order  overrul- 
ing a  demurrer  to  complainants'  bill  of  cchd- 
plabit  The  bill  avers  that  the  labor  and 
materials  for  which  the  Hen  Is  claimed  wei? 
furnished  under  a  contract  between  com- 
plainants and  defendant  Alva  M.  Jobnson,  is 
Improving  and  repairing  the  house  and  barn 
of  said  Johnson,  situated  on  the  land  de 
scribed  In  said  blH;  that  the  first  of  said  ma- 
terial and  lab<H*  was  furnished  July  6,  19ul. 
and  the  last  December  28,  1901;  that  on  Feb- 
.ruary  10,  1902,  complainants  filed  in  the  of- 
fice of  the  register  of  deeds  of  Van  Bnies 
county  (the  county  In  which  the  property  in 
controversy  is  situated)  their  claim  of  Uen, 
and  served  the  same  on  said  Alva  M.  John- 
son; and  that  defendant  Alva  M.  Johnson 
and  his  wife,  Ellen  M.  Johnson,  on  Decem- 
ber 21.  1901,  by  warranty  deed,  conveyed 
the  property  In  controversy  to  defendant 
Elizabeth  Stevenson,  and  that  said  deed  was 
recorded  In  the  office  of  the  register  of  deeds 
of  Van  Buren  county,  In  Liber  111  of  Deeds, 
at  page  640.  The  said  claim  of  Uen  Is  an- 
nexed to,  and  made  a  part  of.  complainants' 
bill.  It  states  that  complainants  furnished 
certain  labor  and  materials  in  and  for  im- 
proving and  repairing  a  certain  bouse  and 
barn  situated  on  the  land  thereinafter  de 
scribed,  "In  pursuance  of  a  certain  contract 
with  Alva  Mason  Jobnson,  the  owner;  and 
also  for  certain  materials  furnished  In  and 
for  Improving  and  repairing  a  certain  house 
and  bam,  situated  on  the  land  hereinafter 
described,  In  pursuance  of  a  certain  contract 
with  Alonzo  Cnrtlss,  contractor,  •  -  • 
and  that  there  is  Justly  and  truly  due  (the 
complainants)  therefor  from  the  said  Alva 
M.  Johnson,  over  and  above  all  legal  set-ofta. 
the  sum  of  $305.33.  for  wblcb  amount  (tbey) 
claim  a  Hen  on  said  land,  of  which  Alva 
Mason  Jobnson  Is  the  owner."  Said  claim 
of  Uen  Is  sworn  to  by  complainant  Waters. 
The  grounds  of  the  demurrer  may  be  classi- 
fied under  three  beads,  which  we  will  pro- 
ceed to  state  and  dispose  of. 

First.  That  said  bill  did  not  sufficiently 
state  the  terms  of  the  contract  and  of  its 
performance.  Bespectlng  this  ground,  we 
think  It  unnecessary  to  say  more  than  iSM  is 
our  opinion  it  Is  not  well  taken. 

Second,  That  It  appeared  by  the  claim  of 
Hen  that  a  portion  of  the  amount  claimed 
was  furnished  to  Alonzo  Cnrtiss,  a  contract- 
or; that  the  bill  was  defective  In  not  stat- 
ing what  amount  was  furnished  to  Curtiss. 
and  In  not  making  him  a  party.  .  The  basis 
of  this  ground D^tidea>iiWafctt)m(ioUoTring 
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■tatemmt  In  the  claim  e<  Hen:  "AaA  alao 
for  certain  materials  fnrnlBhed  In  and  for 
Improving  and  repairing  a  certain  house 
and  born,  situated  on  the  land  hereinafter 
dracribed.  In  pursuance  of  a  certain  contract 
with  Alonzo  GurtlSB,  contractor."  The  only 
construction  we  are  able  to  place  upon  the 
claim  of  Hen  ounpela  us  to  regard  the  fore- 
going statement  as  snxplosage.  It  seems  to 
hare  no  connection  whatever  with  the  claim 
asserted  against  defendant  Johnson,  which, 
It  IB  stated,  amounts  to  $805^.  In  our  judg- 
ment therefore,  this  ground  of  demurrer  Is 
not  well  taken. 

Third.  That  the  case  made  by  the  bUl  Is 
fatally  detBctlve,  because  It  shows  that  com- 
plainants named  as  owner  In  their  claim  ot 
Hen,  and  served  notice  of  said  claim  upon, 
not  d^endant  Stevenson,  but  defendant 
Johnson.  It  aivears  by  the  bUl  that  defend- 
ant Johnson  owned  the  pnqierty  at  the  time 
that  plalntlflB  entered  Into  their  contract  to 
Improve  and  repair  It.  and  that  defendant 
Stevenson  owned  1^  and  had  owned  It  for 
more  than  a  month,  when  the  claim  of  Hen 
was  made.  In  maUng  and  serving  the  claim 
at  Uen,  should  the  lien  dalmants  have  re- 
garded defendant  Johnson  or  defendant  Ste- 
venson as  the  owner  of  the  premises?  The 
statutes  which  provide  for  this  claim  and 
service  ara  sections  10,n4  and  10,715.  Oomp. 
Ijiws  1897.  Section  10,714  provides  for  the 
claim  ot  Um.  It  teqnlres  the  claim  to  con- 
tain, among  other  things,  "the  name  of  the 
owner,  part-owner,  or  leasee,  If  known,"  and 
to  be  verified  by  affidavits,  and  the  form 
therein  contained  baa  thia  recital,  "of  which 

  Is  th»  ownw  (or  part-owner  or 

lessee,  as  the  case  may  be).**  Section  10,TL6 
reqnbres  a  copy  ot  said  statement,  "within 
ten  days  after  the  filing  thereof,"  to  be  serv- 
ed "on  the  own«.  part-owner  or  lessee  of 
said  pT^nlses,"  and  that  "inoof  of  such 
service  shall  be  filed  to  the  office  of  the  regis- 
ter of  deeds  *  •  •  b^iore  any  subsequent 
proceeding  shall  be  taken  tat  the  enforce- 
ment of  such  lien."  We  thtok  it  obvious  that 
the  owner  xefmed  to  to  both  these  secttons 
Is  the  ownSr  at  the  time  the  claim  of  Hen 
is  made.  In  oar  opinion,  the  above-quoted 
language  of  the  statute  admits  of  no  other 
eonstroctlon.  Tlie  evident  purpose  ot  the 
■bitnte  Is  to  give  notice  to  the  party  most 
vitolly  toterested  that  a  lien  Is  asserted 
against  his  property.  We  cannot  suppose 
tiiat  the  law  contemplated  so  futile  a  pro- 
ceeding as  a  notice  to  one  who  has  no  to- 
tnest  whatever  to  the  property,  simply  be- 
cause he  once  had  an  Interest  thereto.  While 
this  question  has  never  before  received  ttie 
attention  of  this  coort.  decisions  to  harmony 
with  these  views  have  been  made  In  several 
of  our  neighboring  stotes.  See  Amldon  v. 
Benjamin,  128  Mass.  534;  McPbee  v.  Litch- 
field. 146  Mius.  565,  14  N.  E.  828,  1  Am.  St 
Bep.  482;  Derrlckson  v.  Edwards,  29  N.  J. 
Law.  468, 80  Am.  Dec.  220;  Corbett  v.  Cham- 
bers, 109  CaL  178.  41  Fac.  873;  Sprague  Iut. 


Oo.  T.  Houat  L.  ft  Inv.  Go..  14  Colo.  App. 
107,  00  Pac  178:  Willamette  U  Co.  v.  Mc- 
Leod,  27  Or.  272,  40  Pac.  83;  Collins  v. 
Snoke,  9  Wash.  566.  38  Pac.  lau 

Complalnante  contend  that  they  were  un- 
der an  obligation  to  name  to  their  claim  of 
Uen,  and  to  serve  notice  upon,  the  tme  own- 
er only  when  his  name  was  known  to  them, 
'  and  that  it  Is  not  to  this  case  to  be  presumed 
!  that  her  name  was  known  to  Item.  The 
:  basis  of  this  c<mtenHon  is  toe  language  of 
:  section  10^714,  requiring  the  stotement  of  tiie 
;  name  of  the  owner,  "If  known."   It  Is  true 
'  that  Uen  dalmante  are  by  this  langoage  re- 
:  Ueved  from  the  obligation  of  atatlng  In  tbeir 
claim  the  owner's  name.  If  to  toct  his  name 
I  Is  not  known.  See  HcPhee  v.  Utohfield,  146 
Mass.  566,  14  N.  B.  828,  1  Am.  St  Bep.-482: 
:  DurUng  v.  Gould.  88  Me.  1A4,  21  Atl.  888. 
;  The  Hen  clatmante  must  toke  advantage  of 
!  this  language  when  they  make  their  claim 
at  Uen.  If,  as  to  tilUs  case,  they  file  a  state- 
i  ment  to  which  they  swear,  to  effect  that 
ttb^  do  know  the  owner's  name,  the  stetute 
does  not  reUeve  thran  from  the  consequences 
of.  a  mistake  to  stettog  that  name.  Mc- 
Blwee  V.  Sandford.  53  How.  Frac.  88.  It  Is 
to  be  noted  that  if  the  Hen  chilmante  are, 
by  section  10,714,  reUeved  from  their  obH- 
^tlon  to  state  in  their  claim  of  Uen  the  own- 
er's name  \rtien  they  do  not  know  it,  there 
Is  nothing  to  Indicate  that  their  obligatton  to 
!  section  10,716,  to  serve  the  owner  iMthln  10 
i  days,  does  not  bind  them  wltoto  that  time 
i  to  ascertato  his  name.   What  then,  are  the 
consequences  of  misnaming  to  the  claim, 
and  of  falling  to  make  service  upon,  tha  own- 
er whose  peoperty  It  is  sought  to  take?  The 
!  statute,  to  OUT  judgment  imperatively  re- 
quires that  aald  owner  be  named  In  the 
claim,  save  when  his  name  Is  unknown,  to 
which  case  it  need  not  be  stated,  and  tliat 
service  be  made  npon  said  owner  wlthto  10 
j  days.   It  foltows,  therefore,  that  when  the 
I  Hen  dalmante  proceed  against  a  certain  per- 
I  son  as  the  own».  and  positively  swear  to 
j  their  claim  that  be  la  the  owner,  they  will 
not  be  permitted  to  excuse  this  mistake  by 
pleading  ignorance,  unless,  aa  hereinafter 
pototed  out  that  Ignwanoe  Is  Jwtly  charge- 
able to  the  owner  himadf.  A  contrary  con- 
struction-of  the  statute  would  defeat  ite  evi- 
dent purpose,  that  the  owner,  as  weU  as  oth- 
en  Inspecting  the  record,  should  have  notice 
that  his  Intereste  are  affected.  One  Inspect- 
ing the  record  made  by  the  complainants  In 
this  case  could  not  suppose,* as  poudbly  he 
might  If  the  claim  of  Hen  had  not  positively 
averred  defendant  Johnson  to  be  the  own- 
er, that  the  toteresto  of  defendant  Steven- 
Bon  were  to  any  way  affected.   It  follows, 
therefore,  that  the  suit  of  complatoants  must 
fall,  unless  under  an  amendment  to  their  bill 
they  can  present  proofs  which  will  excusts 
toelr  disregard  of  the  provisions  of  the  stat- 
nte.   If  no  such  amendment  Is  possible,  we 
should,  to  reverstog  this  case^not  only  sua- 
tato  the  demurrerj,.gt^,ut_^^dl^qgf^aln- 
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ants*  bill.  If  such  an  amendtaent  la  poaai- 
ble,  -we  should  remand  the  record  to  the 
court  below.  We  are  boand,  therefore.  In 
disposing  of  this  case,  to  determine  whether 
It  is  possible  for  complainants  to  make  a 
case  which  would  excuse  the  mistakes  point- 
ed out.  We  hare  already  determined  that 
these  mistakes  would  not  be  excused  simply 
because  complainants  did  not  know  that  de- 
fendant Stevenson  was  the  owner  of  the 
property.  If,  however,  defendant  Stevenson 
BO  conducted  herself  as  to  lead  complainants 
to  believe  that  defendant  Johnson  continued 
the  owner  of  said  property,  she  would  be  es- 
topped from  taking  advantage  of  their  posi- 
tion now.  If  she  neither  took  possession  of 
the  property  in  suit,  nor  recorded  her  deed, 
we  think  her  conduct  would  have  Justified 
complainants,  in  the  absence  of  any  notice 
to  the  contrary,  in  asserting  that  said  John- 
son continued  to  be  the  owner  of  said  prop- 
erty. The  bill  of  complaint  avers  no  fact 
directly  bearing  upon  this  question.  While 
we  cannot  presume  the  existence  of  any  such 
fact,  It  would  be  unjust  to  deprive  complain- 
ants of  all  opportunity  of  proving  It,  It  1^ 
any  possibility  It  does  ^Ist. 

The  order  of  the  court  below  overruling 
the  demurrer  will  therefore  be  vacated,  and 
the  demurrer  sustained.  Tfae  case  will  be 
remanded  to  the  court  below,  with  directions 
to  permit  complainants  to  amend  their  bill. 
If,  under  the  decision  In  this  case,  they  are 
advised  that  such  an  amendment  can  be 
made.  Defendant  Stevenson  wlU  recover 
costs. 

The  other  Justices  concurred. 


BANHAOBL  t.  SCHOOL  BOARD  OF 

SCHOOL  DIST.  NO.  1. 

(Supreme  Court  of  Michigan.   Sept.  22,  1903.) 

SCHOOLS    AND    SCHOOL  DISTRICTa-rUND&~ 
APPROPRIATION— FIND  INQB— EVIDENCE. 

1.  Where  a  notice  of  a  school  meeting  stated 
that  the  purpose  was  to  appropriate  $1,200 
of  the  BurploB  money  arising  the  one-mill 
tax  in  the  treasury  of  the  Baid  school  district 
for  the  purpose  of  building  and  paying  for  the 
construction  of  a  schoolbouse  for  the  district, 
and  the  proposition  was  carried,  such  vote 
did  not  operate  as  a  general  appropriation  of 
$1,200,  but  only  as  an  appropriation  of  that 
sum  from  the  surplus  of  the  fund  specified. 

2.  By  vote  of  a  school  district  at  a  Kwclal 
meeting  held  In  December,  1001,  91,200  was 
appropriated  "from  the  surplus  money  arising 
from  the  one-mill  tax  now  in  the  district  treas- 
ury" to  reimburse  relator  for  a  loss  sustained 
in  the  construction  of  a  school  buUding.  At 
the  time  of  the  meeting  the  district  hsd  on 
hand  the  sum  of  $.558.78,  which  arose  from  tlie 
one-mill  tax  for  the  previous  year,  and  which 
was  a  surplus.  At  the  time  of  the  meeting 
there  had  been  levied  a  one-mill  tsx  for  the 
current  year  of  1901  and  1902  of  $GS6.22,  none 
of  which  had  been  paid  over  to  the  district, 
and  but  a  small  part  of  which  had  been  col- 
lected. Held,  tbst  a  finding  that  the  surplus 
of  $&&S.7S,  remaining  from  the  previous  year, 
had  been  previously  approprinted.  and  become 
a  part  of  the  mill  tax  fund  for  the  succeeding 
rear,  u  authorized  by  Comp.  Laws  1897,  1 


4669.  *nbd.  12,  was  not  JusUfied  by  tike  fact 
that  at  the  annual  meeting  the  district  treas* 
nrer  reported  that  amount  of  money  In  ^ 
treasury  belonging  to  the  district,  wb^enpon 
the  meeting  passed  a  resolution  to  raise  bv  tax 
a  definite  sum  for  school  purposes,  and  hence 
anch  surplus  was  properly  appUcabla  to  ps|^ 
ment  of  relator's  claim. 

Certiorari  to  Circuit  Oonrt,  Brandi  Otann- 
ty;  George  L.  Taple,  Judge. 

Certiorari  by  the  state,  on  relation  of  EU- 
w^rd  Banhagel,  against  the  School  Board  of 
School  District  No.  1,  to  review  an  order 
denying  a  writ  of  mandamus  to  compel  the 
issuance  of  a  warrant  to  relator  under  spe- 
cial vote  of  the  district  Order  reversed. 

y.  H.  &  a.  H.  Smith,  for  relator.  Ounp- 
bell  ft  Johnson,  for  respondent. 

HOOKER,  a  J,  The  relator  applied  to 
tfae  circuit  court  fbr  a  writ  of  mandamus  to 
compel  the  respondent,  a  echooi  district  board, 
to  laaue  and  pay  to  him  Its  warrant  for  It- 
200  for  certain  money  raised  by  mill  tax 
belonging  to  the  school  district  Issues  were 
framed  sod  submitted  to  the  court  wlflioat 
a  Jury,  and  we  Insert  Us  findings  of  fact  as 
at  once  showing  the  material  Issues,  and 
his  finding  tJiereon: 

"The  parties  in  this  cause  being  in  court 
by  their  respective  attorneys,  ready  for  trial, 
and  the  Issae  Joined  therein  having  been 
brought  on  for  trial  before  the  court  with- 
out a  Jury,  and  the  said  court  having  beard 
the  proofs  and  allegations  of  the  parties 
and  the  arguments  of  counsel,  after  due  de> 
liberation  thereon  finds: 

"(1)  That  the  rehitor,  Edward  Banhagel, 
under  a  contract  with  the  resiwndent  built 
and  constructed  a  schoolbouse,  and  received 
therefor  In  payment  the  contract  price.  That 
relator  lost  money  upon  the  contract  and 
building  by  reason  of  changed  conditions 
which  entailed  to  Banhagel  a  considerable 
loss,  and  that  said  relator  had  an  equitable 
claim  against  respondent  or  at  least  such  a 
claim  as  would  have  been  a  proper  basis  for 
extra  compensation  by  the  said  school  dis- 
trict 

"(2>  That  on  the  19th  day  of  December,  A 
D.  1901,  a  special  meeting  of  said  school 
district  was  held,  and  a  majority  vote  was 
had  thereat  to  pay  to  said  Edward  Banhagel 
the  relator  the  sum  of  $1,200  from  the  one- 
mill  tax  belonging  to  said  district 

"(3)  That  of  the  amount  to  be  thus  ap- 
propriated from  the  one-mill  tax  the  sum  of 
$588.78  was  In  the  hands  of  the  treasurer 
of  said  school  district  and  was  the  surplos 
arising  from  the  one-mill  tax  unused  for  the 
previous  school  year  1900  and  1901,  but 
which  had  been  turned  over  to  the  treasure 
of  said  school  district  for  the  ensuing  year, 
and  bad  become  a  part  of  the  one-mill  tax 
fund  for  the  year  1901.  That  $622.22  of  said 
amount  was  the  mill  tax  for  the  currmt 
school  year  1901  and  1002,  and  kad  not  at 
any  time  becomieitiftda|uptii0^d^ra^as  pro- 
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Tided  b7  aectloD  466S  of  Miller's  Compiled 
Hawb  of  tbe  state  of  Klctalgan. 

"(4)  That  the  fund  fiom  which  tbe  relator 
seeks  to  reimburse  himself  for  losses  sua* 
talned  aa  aforesaid  hy  reaaon  of  the  vote  of 
said  school  dlatrict  was  not  at  the  time  of 
said  school  meeting  a  fund  which  the  said 
school  district  had  power  to  appropriate  to 
uaj  other  purpose  than  that  of  maintaining 
s  acbool  in  the  said  district  as  provided  by 
section  4666  Of  Miller's  Compiled  Laws  of 
tbe  state  of  MicOiIgan. 

"(5)  That  if  the  relator  has  a  claim  against 
said  school  district  capable  of  enforcement, 
that  socb  claim  la  not  enforceable  under  the 
in«eent  actton  to  compel  the  payment  of  the 
same  tmta  tbe  fund  atoreaaid.  Writ  .de- 
nied. 

"George  li.  Taple,  Cb^t  Judge." 

Upon  application  of  the  relator,  the  sec- 
ond finding  was  afterwards  amended  to  read 
BB  follows:  "Second.  That  on  the  19th  day 
of  December,  A.  D.  1901.  a  special  meeting 
of  said  school  dlstiict  was  regularly  held, 
and  a  majority  vote  was  had  thereat  to 
pay  said  Edward  Banhagel,  the  relator,  in 
recognition  ana  settlement  of  his  said  claim, 
the  sum  of  twelve  hundred  dollars  from  tbe 
one-mill  tax  belonging  to  said  district" 

Tbe  cause  is  before  us  on  certiorari  at  tbe 
instance  of  relator.  The  proceedings  xm- 
der  which  this  alleged  appropriation  was 
made  were,  first  a  notice,  which  we  assume 
to  have  been  legally  published,  In  which  It 
was  stated  that  tbe  meeting  was  to  be  held 
**for  the  purpose  of  voting  to  appropriate 
twelve  hundred  dollars  of  the  surplus  mon- 
ey arising  from  the  one-mill  tax  now  In  the 
treasury  of  said  school  district  for  the  pur- 
pose of  building  and  paying  for  building  and 
constructing  the  schoolhouae  of  said  school 
district.  Dated  December  13,  A.  D.  1901." 
The  fOllowii^  is  a  copy  of  the  record  of  the 
proceedings  of  the  special  meeting: 

"BPOnson  Mich.,  Dec.  19th,  190L 
Special  Meeting. 
"Tho  q>eGial  meeting  of  the  regular  vot- 
ers of  school  district  No.  1,  Bronson  and 
Bethel,  met  pursnant  to  published  notice  at 
tbe  school  house  In  Bronson,  Dec.  19th, 
iSOl.  The  meeting  was  called  to  order  by 
Mr.  Warner,  the  Moderator.  The  caii  was 
also  read  by  the  Moderator.  The  Clerk  read 
the  Itemised  expense  at  buUdlng  the  school 
house.  Uotton  was  made  to  appoint  Ban* 
daU  Powers  and  Harry  Rupple  for  tellers. 
Motion  carried.  Motion  was  made  to  appoint 
A.  L.  niilllps  and  Alonzo  Buggies  for  Clerk. 
Motion  was  made  to  appoint  John  Sburtz  as 
challenger,  ytr,  Budd  came  forward  and  ad- 
ministered tbe  oath  of  office,  and  the  Mod- 
erator declared  the  election  open.  Ttata, 
9:15  P.  BL  The  ballot  box  was  kept  open 
for  two  hours  and  on  counting  the  ballot 
tbe  following  result  was  announced.  Whole 
nomber  at  votes  cast  100. 
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•"The  Moderator  declared  the  appropria- 
tion carried  by  five  majority.  Adjourned. 

''Wells  Knapp.  Director." 

Passing  any  question  that  might  arise  over 
the  sufficiency  of  a  notice  that  failed  to  ap- 
prise the  vot^  that  this  was  an  apinoprla- 
atlon  to  cover  on  equitable  claim,  rather 
than  a  legal  one,  to  pay  which  tbe  district 
was  bound  by  contract  we  may  say  that 
this  vote  was  no  more  than  an  appropria- 
tion of  11,200  from  the  surplus  of  a  particu- 
lar fund  for  the  purposes  mMitloned.  It  is 
noticeable  that  It  was  not  an  appropriation 
of  fl,200  to  pay  to  the  relator  for  extra 
compensation.  But  as  no  point  is  made  up- 
on that  we  win  assume  that  the  district  so 
understood  and  intended  it  It  then  be- 
comes necessary  to  Inquire  whether  this 
fund  might  lawfully  be  thus  appropriated. 
The  finding  shom  ttuit  the  district  had  on 
hand  In  September  the  sum  of  95Sa78,  which 
arose  from  the  one-mill  tax  of  the  previous 
year,  and  which  was  a  surplus  remaining 
after  Its  having  had  nine  months  school  for 
that  year.  Subsequently  there  bad  been 
levied  a  mill  tax  for  the  thai  current  year^ 
L  e.,  1001  and  1002-of  686.22.  None  of  this 
had  been  paid  over  to  the  district  and  It  Is 
claimed  that  only  a  small  portion  of  It  bad 
been  collected  by  the  township  treasurers 
on  December  10,  1901,  which  was  the  date 
of  the  special  school  meeting.  At  all  events, 
it  had  not  been  reported  to  the  district  bhA 
was  not  in  "the  treasury  of  said  district" 
as  per  the  notice  above  Bet  forth.  Comp. 
Laws  1S97.  f  4666,  subd.  12,  confers  upon  tbe 
voters  at  a- school  district  meeting  lawfully 
called  the  power  "to  appropriate  any  surplus 
moneys  arising  from  the  one  mill  tax  after 
having  maintained  a  school  In  the  district 
at  least  eight  months  In  the  school  year,  for 
the  puipose  of  purchasing  and  enlarging 
school  sites,  or  for  bnlMlng  or  repairing 
school  houses  or  for  purchasing  books  for 
library,  globes,  maps  and  other  school  ap- 
paratus, or  for  any  incidental  exjfeneea  of 
the  school."  Under  Uils  provision  It  Is  dear 
that  there  was  no  surplus  for  the  year  1901 
and  1902  to  approinlate,  as  the  school  had 
not  been  held  eight  months  during  that  fis- 
cal year.  Neither  was  the  fund  in  the  dis- 
trict treasury  as  shown  above.  This  elim- 
inates that  portion  of  relator's  claim.  The 
finding  shows  that  the  surplus  of  9668.78 
remaining  over  from  the  inrevlous  year  bad 
been  iwevionsly  appropriated  to  and  become 
part  (tf  the  mill  tax  fund  for  the  year  1001 
by  action  of  tbe  district  at  Ite  annual  meet- 
ing. We  assume  that  this  finding  was  based 
upon  the  testimony  that  at  tbe  annual  meet- 
ing held  in  September  It  wm  reported  as  a 
part  of  the  school  5B^B/©ft<^^^t  " 
was  considered  In  ^temflnlng  bo^K^u^** 
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would  be  ueceBsary  to  raise  by  tax  to  sup- 
port tbe  school  for  the  next  year.  This  find- 
ing of  fact  rests  upon  evidence  which  does 
not  warrant  It.  The  only  proof  upon  the 
subject  shows  that  at  the  annual  meeting 
the  district  treasurer  reported  tbe  amount 
of  money  In  the  treasury  belonging  to  the 
district.  Thereupon  the  meeting  passed  a 
resolution  to  raise  by  tax  rspon  tbe  district 
a  definite  sum  for  school  purposes.  We 
should  not  assume  that  there  was  an  inten- 
tion to  appropriate  the  $558  surplus  mill  tax 
to  such  purpose  In  tbe  absence  of  any  action 
tending  to  show  It.  In  the  absence  of  defi- 
nite action,  we  cannot  assume  that  the  vot- 
ors  Intended  to  deprive  the  district  of  Its 
control  over'  this  surplus  as  provided  by 
Oomp.  Lavrs  1887,  |  466C,  subd.  12. 

The  order  Is  reversed,  and  the  record  will 
be  remanded,  with  directions  to  the  circuit 
court  to  Issue  the  writ  as  prayed  for,  for  the 
sum  of  (&88.78.  The  relator  Is  entitled  to 
costs  of  both  courts.  The  other  Justices  con- 
curred. 


OLDS  v;  STATE  LAND  OFFICE  COSTR 
(MICHIGAN  LAND  &  LUMBER  CO., 
Limited,  Intervener). 

(Sapreme  Court  of  Michigan.   Sept  22,  1903.) 

HIGHWAYS— CONSTRUCTION  BY  STATB3— PAY- 
MENT IN  SWAMP  LANDS— SELECTION— JOINT 
RESOLUTIONS-CONSTITUTIONAL  LAW. 

1.  Pab.  Acts  1865,  p.  683,  No.  838.  under 
which  a  contract  for  the  construction  of  cer- 
tain roads  was  made,  provided  that  the  state 
should  not  be  chargeable  with  any  of  the  ez- 
pense,  ezcepting  as  theteinaftv  provided,  and 
for  the  purpose  of  siding  in  the  constmctloD  of 
the  road,  appropriated  320  acres  (a  mile)  of 
swamp  lands  then  subject  to  entry.  The  act 
also  provided  that  the  contract  should  be  let 
in  accordance  with  Act  No.  117,  p.  310,  Sess. 
Lews  1869,  which  contained  a  provision  that 
tbe  contractor  might  elect  to  take  his  pay  in 
money  or  Id  land,  at  $1.25  per  acre.  Held, 
that  Uie  provision  of  the  act  of  18G5  limited  tbe 
obligation  of  the  state  to  payment  in  land^,  and 
that  the  provision  that  the  contract  should 
be  let  in  accordance  with  the  act  of  1859  did 
not  empower  the  land  commissioner  to  let  the 
contract  for  a  money  consideratioD. 

2.  Shice  Act  No.  838,  p.  693,  Pnb.  Acts 
1865,  authorizing  a  contract  for  the  constrnc- 
tion  of  roads,  prohibited  payment  except  Id 
state  landSt  a  provision  of  a  contract  there- 
under that  the  contractor  elected  to  take  his 
pay  Id  land  waa  inconaeqnential  and  nugatory. 

8.  Where  a  contract  for  the  construction  of 
state  roads  was  payable  only  in  stste  swamp 
landi^  the  fact  that  the  state  land  commissioner 
kept  the  accouDt  of  the  state  with  the  coD- 
trnctor  in  dollars,  on  the  basis  that  each  acre 
of  land  was  worth  $1.25,  the  price  at  which 
state  land  was  subject  to  sale  at  the  time  the 
contract  was  executed,  was  immaterial. 

4.  Relator's  assignor  contracted  to  construct 
certain  roads  Id  O.  county,  in  consideration  of 
swamp  land  in  such  county,  subject  to  entry  at 
the  rate  of  320  acres  to  a  mile.  At  the  time 
the  contract  was  made,  the  state  land  was  snb^ 
ject  to  sale  at  $1.25  per  acre,  and  under  the 
contract,  relator's  assignor  became  entitled  to 
799.10  acres  of  land.  On  completion  of  the 
contract,  there  were  no  lands  subject  to  entry 
In  O.  county  sufficient  to  satisfy  the  state's  obll- 
gatfona  whereupon  a  Joint  resolution  was  pass- 


ed, authorizing  the  contractor  to  take  799.10 
acres  of  state  swamp  land  from  any  lying  in 
the  lower  peninsula,  not  otherwise  appropriat- 
ed. Before  this  resolution  was  passed.  Act  No. 
97,  p.  164.  Pnb.  Acta  1869,  was  pasaed,  dedax- 
lug  that  all  lands  thereafter  offered  for  sale 
should  be  at  the  rate  of  $8  an  acre.  Held 
that,  as  It  did  not  appear  that  the  Intrinsic 
value  of  the  land  to  which  cootractor's  as- 
signee was  entitled  under  Act  No.  18.  pw  477. 
Pub.  Acts  1887,  was  greater  than  tbat  held 
by  tbe  state  In  1865,  the  resolution  was  not  In 
violation  of  Const  art  4,  {  21.  as  an  attempt  to 
grant  the  contractor  extra  compeosatton  after 
the  service  had  been  rendered  or  tiu  contract 
made. 

On  rehearing.  Affirmed. 

CARPENTER,  J.  This  case  wu  decided 
by  this  court  July  10.  1901.  and  will  be 
fouud  reported  In  86  N.  W.  966.  A  rehear- 
ing was  ordered,  and  there  are  now  In  the 
controversy  two  distinct  Issues,  viz.:  (a)  Is 
tbe  land  In  controversy  swamp  land?  This 
Issue  does  not,  however,  relate  to  so  much 
of  the  land  as  was  Involved  In  the  suit  of 
State  T.  Lake  St.  Olair  Fishing  &  Sboottog 
Club,  127  Mich.  580,  87  N.  W.  117,  that  hav- 
ing been  determined  In  that  ease  to  be 
swamp  land,  (b)  Is  relator's  so'lp  valid  to 
take  the  land  In  question,  if  it  is  Id  fact 
swamp  land?  This  decision  relates  only  to 
the  second  of  these  issues,  and  It  concerns 
only  relator  and  tbe  intervening  petitioner, 
tbe  Michigan  Land  &  Lumber  Company, 
Limited;  for,  If  the  land  Is  In  fact  swamp 
land,  the  scrip  of  the  Intervener  will  toke  It 
If  that  of  relator  will  not  It  leaves  to  be 
subsequently  determined  in  this  suit  the 
first  Issue.  All  the  questions  involved  in 
this  case  relate  to  tbe  construction  and  va- 
lidity of  a  Joint  resolution  passed  by  the 
Legislature  In  1887  (see  Pub.  Acts  1887,  p. 
477,  No.  18),  under  which  relator  claims 
bis  rights.  Intervener  contends:  Flt^t  That 
tbe  proper  constractlon  of  said  Joint  resolu- 
tion does  not  give  relator  the  right  to  take 
tbe  land  In  question  with  his  scrip.  Sec- 
ond. That  said  Joint  resolution  Is  onconstl- 
tutional.  because  It  Is  prohibited  by  sectlra 
31  of  article  4  of  our  state  Constitution, 
which  provides:  "The  Legislature  shall  not 
audit  nor  allow  any  private  claim  or  ac- 
count." Third.  That  said  resolution  Is  un- 
constitutional, because  it  Is  prohibited  by 
section  21  of  article  4  of  our  state  GonstltD- 
tion,  which  provides:  **The  LeglsUiture  shall 
not  grant  nor  authorize  extra  compensation 
to  any  public  officer,  Rgeat  or  contractor, 
after  the  service  has  been  rendered  or  the 
contract  entered  into." 

We  are  entirely  satisfied  with  otir  form^ 
opinion  In  so  far  as  It  relates  to  tbe  first 
and  second  of  tbe  above-named  objections, 
and  shall  refrain  from  further  dlscnsston  of 
them.  We  will,  however,  proceed  to  discuss 
the  third  of  said  objections.  Tbe  foots,  so 
far  as  material  to  tbe  question  under  con- 
sideration, are  these:   Relator  obtained  his 
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obllgatloD  to  compensate  said  estate  for  the 
serrices  of  said  Ferry  !□  bnilding  a  road  In 
tlie  counties  of  Ottawa  and  Muskegon.  Tbls 
road  was  completed  in  1867.  By  tbe  law  un- 
der whlcb  the  contract  to  bnild  said  road 
was  let,  as  well  as  by  the  contract  Itself, 
said  Ferry  was  to  be  compensated  by  the 
conreyance  of  state  lands  then  snbject  to  en- 
try, sitnated  in  the  counties  of  Muskegon 
and  Ottawa.  Shortly  after  the  completion 
of  the  contract,  said  Ferry  received  from 
the  state  a  conveyance  of  all  the  land  to 
which  he  was  entitled  In  the  county  of  Mus- 
kef^on.  There  remained  due  him,  however, 
799.10  acres,  which  by  the  terms  of  said 
law  and  contract  were  to  be  selected  from 
land  subject  to  entry  In  said  county  of  Ot- 
tawa. The  law  under  which  the  contract  to 
construct  said  road  was  made  and  the  scrip 
earned  Is  Act  No.  S3S,  p.  693,  Pub.  Acts  1866. 
That  law  contained  this  provision:  "Pro- 
Tided  that  the  state  shall  not  be  chargeable 
wltti  any  of  the  expense,  •  •  •  except  as 
hereinafter  provided.  •  •  •  For  the  pur- 
pose of  aiding  In  the  construction  of  said 
road,  there  Is  hereby  apiwopriated  320  acres 
per  mile  of  tbe  swamp  lands  now  subject 
to  entry."  The  law  also  provided  that  the 
contract  should  be  let  in  accordance  with  the 
provisions  of  Act  No.  117,  p.  310,  Seas.  Laws 
1859.  The  act  last  named  contained  a  pro- 
vision that  the  contractor  for  the  construe 
tion  of  roads  might  elect  to  take  his  pa; 
In  money  or  in  lands  at  the  price  of  $1.25  an 
acre.  The  contract  to  build  tbe  road  in  ques- 
tion contained  a  recital  that  the  contractor 
had  elected  to  take  bis  pay  In  land.  The 
books  In  the  department  of  the  commlsslonei 
of  the  state  land  office  kept  tbe  account  of 
tbe  state  with  relator's  assignor  in  dollars, 
on  the  basis  that  each  acre  of  land  was 
worth  $1.2S.  All  the  land  subject  to  entry 
at  the  time  the  contract  was  made  and  per- 
formed was  for  sale  at  $1.25  an  acre.  Upon 
tbe  completion  of  tbe  contract  In  1867,  there 
was  not  in  Ottawa  county,  subject  to  entry, 
sufficient  land,  if  there  was  any,  to  satisfy 
the  state's  obligation  to  relator's  assignor. 
Therefore,  the  Legislature,  in  1887,  passed 
tbe  Joint  resolution  In  question  (see  Pub. 
Acts  1887,  p.  477,  No.  18),  tfving  relator's  as- 
signor tbe  rlgbt  to  take  in  satisfaction  of  his 
claim  799.10  acres  of  the  state  swamp  lands 
from  any  in  the  lower  peninsula  not  other- 
wise appropriated.  As  the  Legislature  had 
in  1809  (see  Act  No.  97,  p.  164,  Pub.  Acts 
1869)  passed  the  so-called  "Graduation  Act," 
by  which  lands  thereafter  offered  for  sale 
were  placed  on^  the  market  at  the  rate  of  $8 
per  acre,  the  effect  of  this  resolutitm  was 
to  give  799.10  acres  of  land  In  1887,  which 
ilie  state  was  holding  at  $8  an  acre.  In  lieu 
of  a  claim  for  799.10  acres  of  land,  which 
the  state  in  1865  was  holding  at  $1.26  an 
acre;  In  other  words,  tbe  effect  of  the  reso- 
lution gave  land  which  tbe  state  In  1887 
valwd  at  $6^92.80  to  satisfy  a  claim  for 
land  which  in  ISeS  It  valued  at  1888.88. 


tervener  contends  that  relator's  assignor  had 
a  claim  against  the  state  for  the  amount  of 
$998.88,  payable  In  land,  and  that  by  the 
Joint  resolution  under  consideration  he  is  al- 
lowed $6,392.80,  payable  In  land,  and  that 
said  Joint  resolution  attempts  to  grant  the 
contractor  extra  compensation,  and  Is  there- 
for unconstitutional. 

If  tbe  assumption  underlying  this  argument 
is  well  founded,  the  argument  Is  conclusive. 
It  will  be  observed,  however,  that  the 
strength  of  tbe  argument  depends,  not  on  the 
fact  that  an  acre  of  land  of  the  market  value 
of  $8  is  exchanged  in  1887  for  an  obligation 
to  convey  an  acre  of  land  of  the  market 
value  of  $1.25  in  1865  (a  subject  whlcb  will 
be  hereafter  referred  to),  but  upon  the  as- 
sumption that  the  claim  of  relator's  assignor 
was  a  money  claim,  payable  In  land.  We 
are  bound,  however,  to  say  that  this  as- 
sumption is  not  well  founded.  In  our  Judg- 
ment it  is  not  true,  as  assumed,  that  the 
state  from  1867  to  1887  owed  relator's  as- 
signor $998.88,  payable  in  land.  Tbe  provi- 
sion of  the  act  of  1866,  that  tbe  contract 
should  be  let  in  accordance  with  the  provi- 
sions of  Act  No.  117,  p.  810,  Sess.  Laws  1859, 
did  not,  as  contended  by  Intervener,  empower 
the  commissioner  therein  named  to  let  the 
contract  for  a  money  consideration.  The 
provision  In  the  act  of  ISffiJ,  "The  atete  shall 
not  be  chargeable  except  as  hereinafter  pro- 
vided." Umlted  the  obligation  of  the  state  to 
tbe  lands  thereinafter  appropriated,  and 
therefore  clearly  forbade  its  commissioner 
obllgatii^  the  state  to  pay  money  to  the 
contractor.  Nor  can  we  give  any  effect  what- 
ever to  the  recital  that  the  contractor  elected 
to  take  his  pay  in  land,  contained  in  the 
contract  for  the  construction  of  the  work  in 
question.  That  recital  Is  Inconsequential  and 
nugatory.  He  was  bound  to  take  bis  pay  in 
land  by  the  express  language  of  the  statute. 
It  seems  scarcely  necessary  to  state  that  tbe 
books  in  the  office  of  tbe  land  commissioner, 
showing  the  amount  due  to  relator's  assignor 
to  be  dollars  instead  of  acres,  had  no  effect 
upon  the  obtlgatloD  of  the  state,  which  was 
flxed  by  an  act  of  the  Legislature.  It  fol- 
lows, therefore,  that  In  1887  the  state  had  no 
right  to  compel  relator's  assignor  to  accept 
money  in  satisfaction  of  this  claim,  and  It 
was  obligated  to  deliver  to  him  799.10  acres 
of  land,  sitnated  In  the  county  of  Ottawa, 
and  subject  to  entry  in  186S.  Was  it  extra 
compensation  to  give  In  lieu  of  this  obliga- 
tion other  land  not  otherwise  appropriated? 
Tbe  state  had  disabled  Itself  from  carrying 
out  its  agreement  It  was  therefore  under 
an  obligation  to  compensate  the  loss  of  re- 
lator's assignor,  to  deliver  to  blm  lands  equal 
in  value  to  those  promised  him.  Unless, 
therefore,  we  can .  say  that  the  land  which 
the  contractor  gets  under  the  Joint  resolution 
is  of  greater  valae  than  that  to  which  he 
was  entitled,  we  cannot  say  that  he  received 
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fl.25  per  acrp,  and  that  the  land  delivered 
under  the  law  of  1887,  If  It  comes  into  the 
market  at  all,  will,  by  virtue  of  the  gradoa- 
tlon  act  of  1869,  be  placed  thereou  at  ¥8  per 
acre.  Shall  we  say  that  because  one  gets 
land  which  the  state  in  1887  values  at  $8 
per  acre,  In  lien  of  land  which  in  1865  it 
valued  at  f  1.25  an  acre,  he  is  receiving  extra 
compensation?  We  do  not  know  that  the 
land  promised  bad  not  a  greater  intrinsic 
value  than  $1.25  an  acre.  In  1887  it  may 
have  been  apparent  to  the  Legislature  that 
the  land  promised  equaled  or  exceeded  in 
value  that  which  could  be  taken  nnder  the 
Joint  resolution.  We  cannot,  therefore,  say 
tbat  the  Intrinsic  value  of  the  land  held  by 
the  state  in  1866  at  $1.25  an  acre  Is  not  as 
great  as  that  of  land  held  by  the  state  In 
1887  or  in  1903  at  $8  per  acre.  We  cannot 
say  that  the  intrinsic  value  of  the  land 
which  relator  will  get  in  satisfaction  of  bis 
obligation  exceeds  that  promised  him.  The 
most  that  may  be  said  is  that  it  Is  possible 
that  it  may  exceed  tliat.  This  poesibiUty 
gives  this  court  no  authority  to  declare  nn- 
constltntlonal  a  resolutloD  passed  in  due  form 
by  the  legislative  branch  of  the  government 
All  doubts  of  this  character  must  be  so  re- 
solved as  to  sustain  the  law.  Rnmsey  v. 
People,  19  N.  Y.,  at  pages  46-49;  Lusher  v. 
Scltes,  4  W.  Va.,  at  page  14  et  seq.  The  re- 
sult of  this  decision  is  to  sustain  our  former 
opinion,  which,  like  the  present,  was,  as 
contended  by  Intervener's  counsel,  "based 
upon  the  view  that  the  measure  of  com- 
pensation to  be  paid  the  contractor  was  acres 
of  land."  It  follows  that  relator  Is  entitled 
to  a  mandamus  requiring  respondent  to  exe- 
cute a  deed  of  the  land  in  controversy  In  the 
case  of  State  v.  Lake  St  Clair  Fishing  & 
Shooting  Club,  127  Mich.  580,  87  N.  W.  117. 
Whether  he  Is  entitled  to  a  deed  of  the  re- 
maining land  In  controversy  depends  upon 
the  determination  of  the  other  issue  in- 
volved in  this  suit,  which,  as  heretofore  stat- 
ed, will  be  snbsequently  determined  In  this 
suit 

OBANT,  J.,  did  not  sit.  The  other  Jus- 
tices concurred. 


OASGRAIN  et  aL  v.  HAMMOND  et  al. 

(Supreme  Court  of  Michigan.   Sept  22,  1903.) 

TRUST  DEED— SUSPENSION  OP  ALIENATION- 
CONSTRUCTION— VALIDITY  —  PERPETUITIES 
—DISPOSITION  OF  TRUST  RES— INTESTATE 
ESTATE— QUIETING  TITLE— RIGHT  TO  SUB. 

1.  Comp.  Laws,  fi  8796  {chapter  237,  S  141, 

firovides  that  every  future  estate  shall  be  toiq 
n  its  creation  which  shall  soapend  the  absolute 

EDwer  of  alienation  for  a  longer  period  than 
I  prescribed  by  the  chapter,  and  that  snch 

flower  of  alienation  is  suspended  when  there 
a  no  person  in  being  by  whom  ao  absolute 
fee  in  possession  can  be  conveyed.  Section 
8797  (chapter  237,  S  15)  declares  that  the  ab- 
solute power  of  alienation  shall  not  be  sus- 
pended by  any  limltBtion  or  condition  what- 
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ever  for  a  longer  period  than  during  the  con- 
tinuance  of  two  Uvea  in  being  at  the  creation 
of  the  estate  except  in  a  single  Instance.  Eeldt 
that  under  such  vectlons  a  suspension  of  power 
of  alienation  io  a  trust  deed  for  a  particular 
period  not  based  on  lives  is  void«  and  that  the 
power  is  suspended  when  there  Is  no  person  or 
persons  in  being  by  whom  an  absolute  fee  In 
posiiesBion  can  be  conveyed. 

2.  Deceased  conveyed  certain  real  estate  to 
H.  as  trustee  by  a  conveyance  in  form  a  war- 
ranty deed.  By  a  separate  instrument,  whidi 
was  part  of  the'  same  transaction,  H.  declared 
a  trust  by  which  it  was  agreed  that  he  should 
manage  ue  property,  pay  to  deceased  daring 
her  life  the  net  uicome,  and  that,  if  she  ahonid 
die  before  the  expiration  of  the  trust,  the 
income  should  be  ^vided  in  equal  proportions 
among  certain  persona  designated,  and  at  the 
expiration  of  the  trust  the  trostee  should  con- 
vey to  such  persons,  or  the  survivors  of  them, 
the  premises  described  in  equal  shares,  but  that 
the  interest  of  any  thereof  who  should  die  be- 
fore the  expiration  of  the  trust  riioold  exjdre 
and  pass  to  the  survivors  of  the  persons  named, 
and  not  to  their  heirs  or  assigns.  The  trust 
further  declared  that  it  should  continue  until 
decedent's  death,  but  that,  if  she  should  die 
before  the  expiration  of  14  years,  it  ^onld 
continue  ontil  the  expiration  of  that  period. 
HeUJ,  that  since,  after  decedent's  death  oefore 
expiration  of  the  14  years,  there  was  no  per- 
son or  persons  in  existence  who  conld  convey 
a  fee  to  the  property,  the  trnst  was  void  as 
a  perpetuity. 

3.  Where  real  estate  was  conveyed  to  a  trus- 
tee under  a  trust  which  was  void  as  a  per- 
petuity, on  the  death  of  the  grantor  the  prop- 
erty was  subject  to  disposition  as  intestate  es- 
tate. 

4.  Rev.  St.  1878,  S  3186,  authorises  an  actjon 
by  a  person  having  the  legal  title  and  posses- 
sion of  land  against  any  other  setting  up  a 
claim  to  the  land  to  quiet  the  title.  Held  that 
where  plaintiff  could  not  establish  the  invalidity 
of  a  trust  of  certain  land  in  which  she  wss 
interested  as  an  heir  of  the  grantor  except  by 
evidence  outside  the  record,  she  was  entitled 
to  sue  to  invalidate  the  trust  as  a  cloud  on  her 
title,  though  she  was  not  in  actual  possession. 

Appeal  teom  Circuit  Court,  Wayne  County, 
In  Chancery;  Geo^  8.  Hosmer,  Judse 

Action  by  Annie  H.  Oasgraln  and  others 
against  Charles  F.  Hammond  and  othns. 
From  a  Judgment  overruling  a  demurrer  tn 
the  complaint,  defendants  appeal. 

Thomas  A.  E.  Weadock,  for  appellants. 
Brennon,  Donnelly  &  Van  De  itaxk,  tor  ap- 
pellees. 

MOORE,  J.  This  proceeding  was  commai- 
ced  in  chancery  by  filing  a  bill  of  complaint, 
some  portions  of  which  read  as  follows: 
"That  during  her  lifetime  Ellen  Hammond, 
now  deceased,  of  the  city  of  Detroit,  Wayne 
county,  Michigan,  acquired  the  title  In  fee 
and  was  the  owner"  of  real  estate,  wbidi  is 
described  In  the  bill  ot  complaint,  "upon 
which  said  described  lands  and  prraalses  the 
said  Ellen  Hammond  caused  to  be  construct- 
ed a  building  costing  •  •  •  upwards  of 
seven  hundred  thousand  dollars,  •  •  • 
and  was  at  the  time  of  the  death  of  said  El- 
len Hammond  and  now  is  of  the  value  of 
upward  of  one  million  of  dollars.  That  on 
the  20tb  day  of  February,  A.  D.  1898,  the 
said  Ellen  Hammcmd  dieA  lntsBtet&  leaving 
no  last  will,  anaigtiOWqbmP^lBUazn  J. 
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Hammond  and  yonr  oratrlx  Annie  H.  Gas- 
grain  wen  appointed  admlnlstraton  of  the 
estate,  and  dair  entered  upon  tbe  perform- 
ance of  their  dnttes  as  admlnlstratora.  That 
the  estate  of  the  said  VUlea  Hammond  has 
never  been  dcned,  txa  have  the  admlnlatra- 
tors  filed  their  final  account,  or  been  dlachar^ 
ged.  That  tbe  said  Ellen  EUimmoud  left  aa 
ber  heirs  at  law  George  H.  Hammond, 
Charles  F.  Hammond,  William  J.  Hammond, 
Florence  P.  Hammond,  Ethel  K.  Hammond, 
Edward  P.  Hammond,  and  yonr  oratrlx  Annie 
H.  Gat^raln,  all  children  of  the  said  Ellen 
Hammond,  and  your  orator  George  H.  Lee, 
grandchild  of  the  said  Ellen  Hammond,  be- 
ing the  son  of  Sarah  Hammond  Lee,  who  had 
Intermarried  with  Gilbert  W.  Lee,  and  had 
died  prior  to  the  death  of  Ellen  Hammond; 
and  the  said  heirs  at  law  became  entitled 
In  equal  proportions  of  all  of  tbe  estate  of 
Ellen  Hamm<Hid,  idiAre  and  share  alike. 
That  on  or  about  the  12th  day  of  September, 
A.  D.  1886,  tbe  said  Ellen  Hammond  exe- 
cuted to  Charles  F.  Hammond,  one  of  the 
above-named  heirs  at  law,  a  warranty  deed 
in  form  of  the  lan^  and  premises  above  de- 
scribed, in  which  deed  the  said  Charles  F. 
Hammond  is  dMcrlbed  as  trustee,  and  in 
which  said  deed  the  consideration  for  the 
conveyance  Is  stated  as  the  sum  of  one  dol- 
lar ($1)  and  other  considerations,  «  •  • 
which  deed  waa  recorded  In  the  office  of  the 
register  pf  deeds  for  the  county  of  Wayne 
on  the  list  day  of  October,  189S;  and  your 
orators  show  that  by  reason  of  the  recording 
of  aaid  deed  as  aforesaid  in  the  public  records 
In  the  office  of  the  register  of  deeds  of  Wayne 
county  the  title  In  fee  to  said  lands  appears 
to  be  In  the  said  Charles  F.  Hammond. 
•  •  *  Tour  orators  farther  allege  that 
they  are  Infwmed  and  verily  believe,  and 
therefore  chaise  the  truth  to  be,  that  it  was 
not  ttie  intention  of  the  said  Ellen  Hammond, 
deceased,  to  vest  the  title  In  fee  of  tbe  said 
lands  and  premises  in  tbe  said  Charles  F. 
Hammond,  trustee,  and  they  are  Informed 
and  believe  and  charge  the  troth  to  be  that 
on  the  same  date,  and  simultaneously  with 
tbe  execution  of  the  said  deed  to  Charles  P. 
Hammond,  trustee,  by  tbe  said  Ellen  Ham- 
mond, the  said  Charles  F.  Hammond  executed 
and  delivered  an  Instrument  In  writing,  duly 
acknowledged  and  witnessed,  so  that  the 
same  was  entitled  to  be  recorded  In  the  of- 
fice of  the  register  of  deeds  for  the  county 
of  Wayne  under  the  strict  requirements  of 
the  law  with  reference  thereto,  which  said 
Instrument  In  writing  Is  denominated  a  'dec- 
laration of  trust,*  by  the  terms  of  which  the 
said  Charles  F.  Hammond  did  thereby  de- 
clare, as  grantee  and  trustee  in  the  deed  nam- 
ed aforesaid,  that  he  received  and  held  the 
title  to  the  same  property  In  trust  for  the 
purposes  in  said  declaration  of  trust  named— 
that  Is  to  say,  to  let,  lease,  manage,  and  con- 
trol the  prop^ty  according  to  his  best  ja&g' 
ment  so  as  to  yield  as  large  an  income  as 
possible,  and,  atteae  paring  and  dlschargliic 


the  taxes  and  repairs  thereon  and  expenses 
In  the  care  and  management,  to  account  and 
pay  over  to  the  said  Ellen  Hammond,  doling 
the  term  of  her  natural  life,  the  net  income 
derived  therefrom  at  such  times  as  she  might 
desire  for  her  use  and  maintenance,  and, 
should  tbe  said  Ellen  Hammond  die  before 
the  expiration  of  the  period  of  fourteen  years 
from  the  execution  of  the  trust,  then  the  said 
net  Income  was  to  be  divided  and  psid  In 
equal  proportions  by  the  said  Charles  F. 
Hammond  to  Wllllsm  J.  Hammond,  Florence 
P.  Hammond,  Ethel  E.  Hammond,  Edward 
P.  Hammond,  and  the  said  Charles  F.  Ham- 
mond, and  at  the  expiration  of  tbe  term  of 
the  trust  created  thereby  he  should  convey 
the  land  and  pr«nlses  In  question  to  WUlIam 
J.  Hammond,  Florence  P.  Hammond,  Ethel 

E.  Hammond,  Edward  P.  Hammond,  and  the 
said  Charles  F.  Hammond,  or  to  the  survivor 
or  survivors  of  them.  In  equal  undivided 
shares,  and  that  the  Interest  of  any  one  or 
more  of  the  persons  named,  to  wit,  Charles 

F.  Hammond,  William  J.  Hammond,  Flor- 
ence P.  Hammond,  Ethel  E.  Hammond,  and 
Edward  F.  Hammcmd,  who  may  decease  be- 
fore tbe  expiration  of  the  trost  hereby  cre- 
ated, shall  pass  to  and  be  CMiveyed  to  the 
survivor  or  snrvlvors  of  the  persons  above 
named,  and  shall  not  pass  to  the  heirs  or 
assigns  of  any  one  of  them  who  may  de- 
cease; that  the  trust  hereby  created  should 
continue  until  the  decease  of  tbe  said  Ellen 
Hammond,  and,  should  she  decease  before 
the  expiration  of  fourteen  years  from  the  date 
tiiereof— -that  Is  to  say,  on  or  before  the  12th 
day  ta  September,  A.  D.  1909— then  the  said 
trwt  shall  continue  until  the  expiration  of 
the  fourteen  years  from  tbe  date  of  said  In- 
strument, and  In  -that  event  terminate  at  the 
end  of  fourteen  years  from  tbe  date  thereof. 
•  •  •  That  the  said  declaration  of  trust 
bas  never  been  recorded,  so  that  tbe  records 
of  the  title  to  the  said  lands  and  premises 
do  not  disclose  the  correct  nature  and  ex- 
tent of  the  title  which  the  said  Charles  F. 
Hammond  has  In  the  lands  and  premises 
aforenaid,  and  your  orators  are  Informed  and 
believe,  and  therefore  charge  the  fact  to  be, 
that  the  said  declaration  of  trust  is  now  In 
the  actual  possession  of  tbe  said  Charles  F. 
Hammond,  trustee.  •  •  •  Yomr  orators 
further  show  unto  the  court  that  tbe  said 
declaration  of  trust  and  the  said  warranly 
deed  In  truth  and  In  fact  constitute  one  Instru- 
ment, and  together  show  the  intent  and  pur- 
pose with  which  tbe  said  Ellen  Hammond, 
deceased,  conveyed  the  title  of  tbe  lands  and 
premises  hereinbefore  described  to  the  said 
Charles  F.  Hammond,  trustee,  and  she  is  en- 
titled to  have  this  court  so  declare;  that  by 
the  terms  thereof  the  said  Ellen  Hammond 
attempted  to  convey  the  said  lands  and  prem- 
ises to  the  said  Charles  F.  Hammond,  trustee, 
for  uses  and  purposes  and  upon  terms  and 
conditions  In  violation  of  law,  and  especially 
In  violation  pf  the  PToyMona^df^^e^«t^ute 
of  fbia  state  mors  ' 
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complIeT's  aections  8796  and  8797  of  the  Com- 
piled Laws  of  Micbigan  for  1897.  being  sec- 
tions 14  and  16  of  chapter  '237  of  said  Com- 
piled L&W9,  pertaining  to  real  property  and 
of  tbe  nature  and  qualit7  of  tbe  estates  In 
real  property  and  the  alienation  thereot 
*  •  *  That  Immediately  upon  the  death  of 
the  said  Ellen  Hanummd  yonr  orators,  equal- 
ly with  the  other  heirs  of  the  said  Ellen 
Hammond,  eaCh  Inherited  and  became  by 
right  tlie  oTraers  in  fee  of  an  undivided  in- 
terest In  the  said  lands  and  premises  by  In- 
heritance—tiiat  Is  to  say,  each  an  undivided 
one-eighth  thereof;  and  each  of  the  said  heirs 
of  tbe  said  Sllen  Hammond  also  beoune  the 
ownffls  In  fee  of  an  nndlvUled  (mfr«ighth  in- 
terest thereof  by  inheritance,  and  as  such  be- 
came entitled  to  have  and  receive  frmn  time 
to  time  as  the  same  accrued  a  like  pmtfoic- 
tlon  of  ttie  rmts  and  profits  mislng  thwe- 
from.  •  *  •  Tour  orators  further  show: 
That  George  H.  Hammraid  died  intestate  In 
the  city  of  Detroit  In  tbe  year  1886,  leaving 
a  lai^e  estate,  consisting  of  real  and  personal 
property,  which  estate  was  afterwards  ad- 
mintstered  In  the  probate  court  for  the  coun- 
ty of  Wayne.  That  the  administration  there- 
of has  never  beoi  dosed,  and  a  large  part 
of  the  real  estate  therettf  has  nevw  been  par^ 
tltioned  and  distributed.  That  as  one  of  the 
distributees  of  th»  estate  of  said  George  H. 
Hammond  the  said  Ellen  Hammond  received 
on  account  of  her  share  or  Interrat  therein 
personal  property,  which,  convwted  Into  num- 
eiy,  amounted  to  about  one  million  dollars. 
That  the  other  diatributees  of  said  estate  and 
heirs  of  the  said  George  H.  Hammond  were 
George  H.  ^mmond;  Annie  H.  Gasgraln, 
your  oratrix;  Sarah  Hammond  Lee,  now  de- 
ceased, and  of  whom  your. orator  George  H. 
Lee  Is  the  sole  heir,  as  herdnbeCore  referred 
to;  Charles  F.  Hammond;  William  I.  Ham- 
mond; Florence  P.  H^miond;  Ethel  K. 
Hammond,  since  deceased;  and  Edward  P. 
Hammond.  That  after  the  death  of  sala 
George  H.  Hammond  the  said  Ellen  Ham- 
mond was  duly  app<dnted  the  guardian  of 
the  persons  and  estates  of  William  J.  Ham- 
mond, Charles  F.  Hammond,  Florence  P. 
Hammond,  Ethel  K.  Hammond,  and  Edward 
P.  Hammond,  who  were  at  the  time  minors 
and  infanta  under  the  of  twenty-cme 
years,  and  as  such  guardian  the  said  Ellen 
Hammond  received  into  her  possession  and 
bad  control  of  a  large  amount  of  money  and 
personal  property  of  each  of  the  said  infants, 
which  was  Inherited  by  them  from  George 
H.  Hammond,  deceased,  and  was  distributed 
to  them  as  heirs  of  his  estate.  That,  as  your 
orator  is  informed  uid  believes,  when  the 
said  Ellen  Hammond  purchased  Oie  land  and 
premises  horeinbefore  described  and  erected 
the  building  thereon  fhe  said  Charles  F.  Ham- 
mond, William  J.  Hammond,  Florence  P. 
Hammond,  Ethel  K.  Hammond,  and  Edward 
P.  Hammcmd  were  still  minors,  Infante  un- 
der the  age  of  twenty-one  yoars,  and  the 
said  Ellen  Hammond  was  still  guardian  of 


their  persona  and  estates,  and  liad  tiie  control 
and  custody  of  their  property.  That  the  said 
Charles  F.  Hammond  claims,  and  your  ora- 
tors are  informed  and  verUy  bdleve  and 
charge  the  truth  to  be,  the  said  Ellen  Ham- 
mond, without  any  autlHffity  from  the  pro- 
bate court  of  the  county  of  Wayne,  ot  any 
other  court  of  competent  Jurisdiction,  and 
without  the  authority  of  law,  did  borrow 
and  use  certain  of  the  moneya  belonging  to 
the  estates  of  each  of  said  Infants,  and  used 
the  samCb  with  a  large  amount  of  her  own 
m<mey,  paying  for  the  property  and  build- 
ing aforesaid;  that  la  to  say,  that  she  used 
of  the  money  and  property  of  fbe  said  Wil- 
liam X  Hammond  the  sum  of  fifty  thousand 
dollars,  of  tbe  said  Charles  F.  Hammond  tbe 
sum  of  fifty  thousand  dollars,  of  the  said 
Florence  F.  Hammond  the  sum  of  one  buur 
dred  and  twelve  thousand  dc^ts,  of  the 
aald  SIthel  K.  Hammond  one  hundred  and 
sixte^  thousand  dollars,  and  of  tbe  said  Ed-, 
ward  P.  Hammond  the  nun  of  cna  hundred 
and  twelve  thousand  dollars.   That  your  ora- 
tors have  no  means  of  knowing  the  exact 
amounts  of  said  Infanta'  estates  borrowed  by 
said  SUlen  Hammond.  Hist  in  the  pmrduue 
of  said  property  and  erection  of  aald  building 
the  said  Ellen  Hammond  used,  aa  your  wa- 
twa  ate  Informed  and  believe,  and  therefwe 
allege  as  tru^  of  her  own  money,  the  sum  of 
seven  hundred  and  fifty  thousand  dollars  In 
addltlOQ  to  tbe  sums  borrowed  from  tbe  es- 
tates ot  said  inftmts.  That  at  the  time  ct  tbe 
death  of  the  said  Ellen  Hammond  the  aald 
Florence  P.  Hammond,  Bthd  K.  Hammcmd 
and  aald  Edward  P.  Hammond  were  infants 
and  were  under  the  age  of  twenty-one  years, 
and  Ihe  said  Oharlea  F.  Hammond,  who  had 
arrived  at  the  age  of  twenty-one  years  and 
npvrarda,  succeeded  tiie  aald  Ellen  Kuomond 
as  guardian  of  the  persnia  and  estates  <tf  the 
said  three  last-named  inCants.  That  tbe  es- 
tates oi  the  aald  Florence  P.  Hammond. 
Ethel  K.  Hammond,  and  Edward  P.  Ham- 
mond, infants  as  aforesaid,  have  never  been 
closed,  nor  has  the  estate  of  tbe  said  raien 
Hammond,  deceaaed,  ever  been  closed,  w 
her  accounts  aa  guardian  of  the  reqwcttve 
Infants  or  of  their  estates  ever  been  filed, 
settled,  and  allowed,  nor  have  the  aoeonnta 
of  aald  Charies  F.  Hammond  aa  guardian 
ever  been  filed,  aettled  and  allowed.  And  yoor 
oratora  further  allege  that  the  said  Qiftrlea 
F.  Hammond  now  pretmds  and  clalma 
that  by  reason  of  tbe  premlaea  and  the  use 
of  the  said  several  suma  at  money  belonging 
to  the  said  infiints  by  their  guardian,  the 
said  Ellen  Hammond,  deceased,  In  connec- 
tion with  bee  own  moneys,  In  ps^ng  for  tbe 
property  aforesaid,  tbe  said  Florence  P. 
Hammond  and  tbe  estate  of  said  Ethd  K. 
Hammond,  now  deceased,  as  hereinbefore 
stated,  and  the  said  Edward  H.  Hammmid 
end  the  said  Charles  F.  Hammond  and  Wil- 
liam J.  Hammond  are  each  entitled  to  have 
a  Hen  upon  the[|^^t|^<^^>n(|9g  afore- 
said for  the  amounts  af wesaidr^  napecttve- 
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(r.  Tonr  oraton  do  not  denj  that  Hn  ter- 
enl  Bums  of  moD^  reveetlTely  hereinbe- 
fore set  forth  belongliig  to  the  eetatea  «t  the 
said  eeveral  infanta,  and  need  the  eald 
Ellen  Hammond  tar  tho  pnipoflea  aforeeald* 
Bhoald  be  aeeonnted  for  ^  the  estate  of 
the  said  BUen  Hammond,  aac  do  they  deny 
that  tbey  are  entlUed  to  have  the  same  paid. 
On  the  contrary,  your  orators  admit  that 
the  said  Obaries  F.  Hammond,  WllUam  J. 
Hammond,  Florence  P.  Hammond,  BIthel  K. 
^mmond,  and  Ddward  P.  Hammond  are 
entitled  to  protectI<m  to  the  ejient  of  the 
amounts  of  money  belonging  to  their  said  ee> 
tates,  rrapectlvely,  ont  of  the  estate  of  the 
said  Bllen  Hammond,  deceased,  generally, 
or.  If  this  court  may  so  direct,  that  each  of 
them  may  hare  a  special  or  equitable  lien 
upon  the  premises  hereinbefore  described  as 
secnrity  for  the  same;  and  yonr  orators  ad- 
mit that  the  said  def«kdantB  are  entitled  to 
an  acconntlng  as  to  the  same,  and  that 
they  are  entitled  to  bava  this  court  find  and 
determine  the  amount  thereof.  That  the 
estate  of  the  said  BUen  Hammond  Is  amply 
sufficient  to  repay  the  said  infants  tiie  sums 
aforesaid  when  the  same  shall  be  proved  ac- 
cording to  lav.  That  your  orators  are  infonn* 
ed  and  believe  that  the  moneys  belonging  to 
the  estates  of  the  said  Infants  so  need  by  the 
said  Bllen  Hammond  in  the  acquisition  of 
the  premises  and  the  construction  of  the 
building  afbresaid  are  those  referred  to  in 
the  declaration  of  tmst  hereinbefore  ref^ 
red  to,  a  copy  of  which  Is  hereto  attached, 
and  which  the  said  infants  are  required  to 
receipt  In  full  for  and  to  release  and  dis- 
charge the  estate  of  tlie  said  BUen  Ham- 
mond from,  as  set  forOi  in  the  said  declara- 
tion of  trust,  before  said  Charies  F.  Ham- 
mond, the  trustee,  shall  convey  to  them  ta 
ajsy  at  them,  any  interest  in  or  share  of  the 
said  premises.  And  yonr  orators  allege  that, 
notwithstanding  the  said  claims  of  said 
Charles  F.  Hammond  as  to  the  use  of  said 
moneys  of  said  infants  by  said  Bllen  Ham- 
mond in  part  payment  of  the  cost  of  said 
property,  your  tnatora  are  entitled  to  hare 
said  tmst  deed  declared  unlawful  and  in- 
ralid,  and  the  said  Oharles  F.  Hammond 
is  not  entitled  to  hare  and  retain  the  rents 
and  profits  of  said  premises  as  he  now 
claims  and  is  doing."  The  blU  prays  that 
the  two  Instruments  may  be  decreed  to  be 
luTalld,  and  for  an  acconntlng  of  the  rente 
and  profits,  with  a  general  prayer  for  reUet 

Florence  P.  Hammond  filed  an  answer  In 
the  nature  of  a  cross-bill,  and  asks  the  court 
to  pass  vpon  the  validity  of  the  trust  settle- 
ment and  that  there  may  be  an  acconntlng 
aa  to  tbe  amonnt  due  her  from  the  estate  of 
Ellen  Hammond  for  money  used  in  the  con- 
struction of  the  building  belonging  to  her. 
The  other  defendants  demurred  to  the  bill. 
From  an  order  overruling  the  demurrer  those 
defendants  have  appealed. 

A  sufficient  statement  of  the  contents  of 
the  deed  from  Mrs.  Hammond  to  CSiarles  F. 
9eN.W.-8S 


Hammond,  trustee,  dated  September  13, 1886, 
lias  already  appeared.  On  the  same  day 
there  was  signed  and  executed  by  Charles  F. 
Hammond  and  Bllen  Hammond  a  paper 
called  a  "declaration  of  trmrt,"  tbe  ma- 
terial parts  ot  which  read  as  fcdlows: 

"Whereaa,  BUen  Hanunmid  of  Detroit. 
Wayne  county,  Michigan,  as  party  of  the 
first  part,  lias  this  day  executed  and  deUv- 
ered  to  Oharles  F.  Hammond,  as  tmstse,  by 
I  conveyance  In  the  form  of  a  warranty  dieed, 
I  the  foUowing  described  premises,  to  wit, 
j  •  *  *  for  the  condderatlon  ot  one  doUar 
!  and  other  valuable  conslderatious,  expressed 
i  tiierein:  Now  I,  the  said  Oiarles  F.  Ham- 
mond, grantee  and  trustee  named  in  the  said 
deed,  do  hereby  declare  the  nature  and  pur- 
poses of  the  tmst  for  which  conveyance  was 
made  to  me  to  be  as  follows:  (1)  I  am  to 
let,  lease,  manage  and  control  aald  property 
as  shall  seem  beet  in  my  Judgment,  so  aa  to 
{  yield  as  la^  an  Income  as  possibly  and, 
;  after  paying  and  discharging  all  taxes  aa- 
I  sessed  against  the  same,  and  r^utirs  to  the 
I  building  situate  thereon,  and  eqiensM  of 
care  and  management  account  for  and  pay 
to  the  said  BUen  Hammond  for  and  durli^ 
the  term  of  her  natural  life  the  net  income 
derived  tbertf  rom  at  such  times  as  she  may 
desire  for  hw  use  and  maintenance.  (2) 
Should  the  said  BUen  Hammond  decease  be- 
fore the  exidration  of  the  trust  created  here- 
by,  then  the  net  Income  aforesaid  Is  to  be 
divided  and  paid  in  equal  proportions  by  sec- 
ond party  to  Oharles  F.  Hammond,  William 
J.  HamnHmd,  Florence  P.  Hammond,  Bthel 
K.  Hammond,  and  Bdward  P.  Hamm(md  or 
the  survivor  of  them,  until  such  e:^plratlon. 
(8)  At  the  expiration  of  tbe  trust  created 
hereby,  I  (Charles  F.  Hammond)  am  to  con- 
vey by  proper  conveyance  to  the  said  Gbarles 
F.  Hammond,  WUUam  J.  Hanunond,  Flor^ 
ence  P.  Hammond,  Bthd  K.  Hammond,  and 
Bdward  P.  Hammond,  or  the  survivor  or 
survlvorB  of  them,  the  premises  above  de- 
scribed in  equal  undivided  shares.  The  in- 
terest of  any  or  more  of  the  persons  named, 
to  wit,  Charles  F.  Hamnumd,  William  J. 
Hammond,  Florence  P.  Hammond,  Bthel  K. 
Hammond,  and  Bdward  P.  Hammond,  who 
may  decease  before  the  expiration  of  the 
tmst  created  hereby  riiall  expire,  shaU  pass 
to  and  be  conveyed  to  the  survivor  or  sur- 
vivors of  the  persons  above  named,  and  shaU 
not  pass  to  tbe  heirs  or  assigns  of  any  one 
of  them  who  nuy  decease,  die)  The  trust 
created  hereby  by  said  omv^nce  shall  con- 
tinne  untU  the  decease  of  the  said  VUea 
Hammond,  and,  should  she  decease  beftve 
the  expiration  of  fourteen  years  from  the 
date  hereof;  then  the  said  trust  shall  com 
tlnne  untU  the  expiration  of  the  fourteen 
yean  from  this  date,  and  in  that  event  ter- 
minate at  the  end  of  fourteen  years  from 
the  date  hereof.  Shoald  the  said  Bllen  Ham- 
mond suTTive  the  period  of  fourteen  years 
from  this  date,  the  trust  created  hereby  shall 
terminate  at  her  d^ae^  j^^^^^^f-^ 
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so  made  Is  fo  sattofr  and  cancel  any  and  all 
claims  that  either  said  CSiarles  F.  Hammond, 
William  J.  Hammond,  Florence  F.  Hammond, 
Bthel  K  Hammond,  and  Edward  F.  Ham- 
mond may  have  against  said  Bllen  Ham- 
mond for  moneys  recelTed  by  her  as  guard- 
Ian  to  the  extent  that  she  has  invested  such 
funds  in  the  property  abore  described  tor 
them  severally  or  their  estates,  and  before 
they  or  any  of  them  shall  receive  the  con- 
veyance of  the  interest  provided  hereby  to 
be  conveyed  to  them  at  the  expiration  of 
the  trust  hereby  created  they  shall  each  ex- 
ecute and  deliver  to  said  Ellen  Hammond's 
legal  reprosentative  proper  releases  and  dis- 
charges of  any  and  all  such  claims  against 
her  and  her  estate." 

On  the  part  of  Charles  F.  Hammond  it  Is 
said  he  may  take  either  of  three  positions: 
"First.  He  may  insist  that  the  deed  conveys 
the  property  to  him  absolutely,  for  a  suffl- 
elent  coDSlderatlon,  and  neither  the  com- 
plainants nor  any  other  heir  of  BUen  Ham- 
mond would  have  any  claim  upon  It;  or,  sec- 
ond, that  if  the  trust  agreement,  so  called, 
is  a  part  of  the  origiuaJ  conveyance,  and  the 
two  instrumentB  are  to  be  treated  as  one, 
and  the  trnst  Ilmltatltms  should  fall,  that,  to 
that  event,  the  legal  title  vests  at  once  iu 
the  cestula  que  tmstent,  free  from  any  limi- 
tation; or,  third,  that  the  conveyance  and 
trust  agreement,  consldwed  together,  make 
but  one  instrument,  and  the  trust  Is  legal, 
and  binding  upon  all  the  world." 

On  the  part  of  the  complainant  it  is  in- 
sisted the  trust  sought  to  be  established 
must  fail,  as  in  conflict  with  the  following 
provisions  of  the  statute: 

'■Oomp.  Laws,  {  8700  (14).  Every  future 
estate  shall  be  void  in  its  creation,  which 
shall  suspend  the  absolute  power  of  aliena- 
tion for  a  lonser  period  than  Is  prescribed 
in  this  chapter:  such  power  of  alienation 
is  suspended  when  there  are  no  persons  in 
being,  by  whom  an  absolute  fee  in  posses- 
sion can  be  conveyed." 

'*Oomp.  Laws,  |  8707  (15).  The  absolute 
power  of  alienation  shall  not  be  suspended 
by  any  limitation  or  condition  whatever,  for 
a  longer  period  ttian  during  the  continu- 
ance of  two  lives  to  being  at  the  creation 
of  the  estate,  except  to  the  single  case  men- 
tioned to  the  next  section." 

It  is  also  claimed  the  following  sections 
bear  upon  the  controversy : 

"Gomp.  Ijtws,  I  8844.  Every  express  trust, 
valid  as  such  in  its  cr«itiou,  except  as  here- 
in otherwise  provided,  shall  vest  the  whole 
estate  to  the  trustees,  to  law  and  in  equity, 
subject  only  to  the  execution  of  the  trust; 
and  the  person  for  whose  benefit  the  trust 
was  created,  shall  take  no  estate  or  toterest 
In  the  lands,  but  may  enforce  the  perform- 
ance of  the  trust  in  equity." 

Comp.  Laws,  {  8795,  is  as  follows:  "Fu- 
ture estates  are  either  vested  or  contingent; 
they  ai-e  vested  when  there  Is  a  person  in 
being  who  would  have  an  Immediate  right 


to  the  possession  of  the  lands  ovon  the  ceas- 
ing of  the  totermedlate  or  precedent  estate; 
they  are  contingent  whilst  the  person  to 
whom  or  the  event  upon  which  they  are 
limited  to  take  ehect  remains  uncertain." 

New  York  has  had  a  statute  similar  to  sec- 
tions 8790,  8797,  Comp.  Iaws.  which  hu 
been  construed  a  good  many  times.  The  ef- 
fect of  tnese  decisions  is  that  a  suspend 
of  the  power  of  allenatloa  not  based  on 
lives  is  void,  and  ttiat  the  power  of  alleuu- 
tion  is  suspended  when  there  are  no  pecBons 
to  being  by  whom  an  absolute  tee  to  poi- 
sesslon  can  be  conveyed.  See  3foore  t. 
Moore,  47  Barb.  260;  Gamy  v.  HcDevltt 
72  N.  Y.  S56;  Bice  v.  Barrett,  102  N.  Y.  161, 
6  N.  B.  888;  C!ruikahank  v.  Home  for  Friend- 
less,  113  M.  Y.  837,  21  M.  B.  64,  4  L.  B.  A. 
140;  Haynes  v.  Sherman.  117  N.  Y.  433.  22 
N.  EL  938;  People  v.  Simonson,  126  N.  I. 
299,  27  M.  E.  380;  Booth  v.  Baptist  Cbuxcb. 
126  N.  Y.  21S,  28  N.  B.  238;  Trowbridge  r. 
Metcalf,  39  N.  Y.  Sum.  243.  Our  own  stat- 
ute has  been  construed  by  this  court  hi 
Tmfant  v.  Xunneley,  106  lllch.  B54,  64  N.  W. 
469.  in  Which  it  was  held  that,  if  effect  wss 
given  to  certato  provisionB  to  the  will,  then 
would  be  a  time  during  which  there  would 
be  no  person  or  persons  to  whom  the  estatt! 
vested  in  fee  simple  absolute,  hence  iu»  per- 
son to  being  who  could  convey,  and  that 
this  will  to  that  regard  was  void,  and,  as  to 
the  property  affected  by  the  void  will,  it 
mnst  be  distributed  under  the  atotute^  In 
State  V.  Holmes,  116  Mich.  456.  73  N.  W. 
648,  Justice  Grant,  speaking  for  the  court 
said:  ''The  law  of  this  state  to  regard  to 
estates  to  possession  and  to  e^ctancy  is 
found  in  2  How.  Ann.  St.  |  5523  et  seq. 
The  provisions  controlling  this  case  are  sec- 
tions 6530  and  5631,  which  read  as  follows: 
'Every  future  estate  shall  be  void  to  its  cre- 
ation which  shall  suspend  the  absolute  pow- 
er of  alienation  for  a  longer  period  than  Is 
procribed  to  this  chapter.  Sudi  power  of 
alienation  Is  sasprnded  when  there  are  no 
persons  to  being  by  whom  an  absolute  fee 
in  possession  can  be  conveyed.  Tlie  abso- 
lute power  of  alienation  shall  not  be  sus- 
pended by  any  limitation  or  condition  what- 
ever for  a  longer  iwriod  than  during  the 
continuance  of  two  lives  to  being  at  the 
creation  of  the  estate,  accept  to  the  stogie 
case  mentioned  in  the  next  section.*  This 
statute  was  adopted  to  the  state  of  New 
Ywk  in  1830.  It  was  subsequently  adopted 
to  this  state  verbatim  et  literatim,  and  Is 
found  in  the  Revised  Statutes  of  1846.  The 
construction  placed  upon  this  statute  by  the 
courts  of  that  state  has  a  controlling  in- 
fluence, and  courts  will  presume  that  the  Leg- 
islature recognized  and  accepted  audi  con- 
struction. Oretoer  v.  Klein.  28  Mich.  IS. 
The  Court  of  Appeals  of  New  York  has  pass- 
ed upon  this  statute  several  times  before 
Its  adoption  here.  Coster  v.  Lorillard.  14 
Wend.  265,  312;  Hawley  v.  Jame^l6  Wend. 
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Irrlng  t.  DeKay,  0  Paige.  BSd.  It  has  been 
before  that  court  many  times  elnce.  Yates 
T.  Yates,  9  Barb.  324,  347;  Tayloe  T.  Gould, 
10  Barb.  398;  Tucker  T.  Tucker,  5  N.  Y. 
417;  Rose  T.  Rose.  4  Abb.  Dec.  108;  Moore 
V.  Moore,  47  Barb.  260;  Garrey  v.  Mo- 
Devitt,  72  N,  Y.  556;  Rlce  v.  Barrett,  102 
N.  Y.  161,  6  N.  E.  89S:  Crulksbank  t.  Home 
for  FriendleBS,  113  K.  Y.  337,  21  N.  a  64,^ 
4  L.  R.  A.  140;  Haynes  v.  Sherman,  117  N. 
Y.  433.  22  X.  £.  938;  People  t.  Simonson. 
126  N.  Y.  299,  27  N.  B.  380;  Booth  T.  Bap- 
tist Charch,  12G  N.  Y.  215,  28  N.  B.  238; 
Trowbridge  v.  Metcalf  (Sup.)  3»  N,  Y.  Supp. 
243."  The  rule  established  by  these  author- 
ties  Is  that  a  suspension  ot  the  power  of 
alienation,  not  based  on  lives,  Is  void,  and 
that  the  power  of  alienation  Is  suspended 
when  there  are  no  persons  In  being  by 
whom  an  absolute  fee  In  possession  can  be 
conveyed.  It  is  said  In  Moore  T.  Moore: 
"In  all  the  adjudicated  cases  upon  this  stat- 
ute the  courts  have  uniformly  held  that  the 
period  of  suspension  of  alienation  could  not 
be  measured  by  time  alone;  that  life  must.  '. 
In  some  form,  be  the  measure  of  the  period  | 
of  suspension."  In  that  case  suspension  was  ; 
for  three  years.  In  Rose  v.  Rose  It  was  for  i 
five  years.  Tested  by  this  rule,  the  devise  | 
must  fall.  There  are  no  persons  In  being 
who  can  convey  an  absolute  fee  in  this  land. 
If  all  the  parties  mentioned  should  now  unite 
in  a  conveyance,  the  grantee  would  take 
only  a  life  estate.  The  widow  has  only  that 
interest  to  convey.  The  state  has  nothing 
to  convey,  for  It  has  no  interest  until  the 
conditions  are  accepted.  The  grandson  has 
nothing  to  convey,  and  cannot  have  until  the 
state  refuses  or  neglects  to  accept  the  con- 
dition. Ihe  title  to  the  land  Is  left  "swing- 
ing In  abeyance,"  without  protection,  owner, 
or  abiding  place.  A  squatter  might  take 
possession,  and  no  one  could  eject  him.  It 
is  not  exempt  from  taxation,  because  the 
state  does  not  own  It.  It  cannot  be  assessed 
to  the  grandson  after  the  death  of  the 
widow,  becanse  he  does  not  own  It.  This 
condition  of  things  may  exist  for  five  years. 
It  therefore  violates  the  statute,  and  is 
void. 

Inasmuch  as  the  defendants  have  demur- 
red to  the  bill  of  complaint,  which  avers  the 
recorded  deed  and  the  declaration  of  trust 
constitute  but  one  transaction,  for  the  pur- 
poses of  this  controversy  it  must  be  so  con- 
sidered. The  Important  question,  then,  is 
whether  the  effect  of  tbe  two  papers  is  to 
suspend  the  power  of  alienation  for  a  period  1 
of  time  not  based  on  lives?  It  is  insisted 
by  the  defendants  that  there  were  always 
persons  In  being  in  whom  the  title  vested, 
and  who  could  bave  joined  In  a  deed  and 
conveyed  the  fee,  and  that  the  answer  to 
the  question  should  be  no.  Counsel  cite  Gas- 
pari  V.  Cutcheon,  HO  Mich.  89.  67  N.  W.  1003. 
Toms  T.  WlUiams,  41  Mich.  552,  and  Torpy 
T.  BettB,  123  Mich.  243,  81  N.  W.  1084.  In 
the  Caspar!  Case  It  was  conceded  by  coun- 


sel that  they  did  not  regard  the  trust  Tofd 
because  of  flie  statute  against  perpetuitlea, 
and  that  question  was  not  in  tbe  case.  In 
the  Jones  Case  It  was  held  that  the  an>llca- 
tlon  of  rules  against  perpetuities  depends  on 
whether  the  intoest  devised  fs  vested  or  not 
What  was  said  In  that  case  Is  not  controlling 
in  this  one.  A  reference  to  Torpy  v.  Betts 
will  also  show  It  Is  not  controlling  in  this 
case.  Oan  the  tmstee  and  the  cestuis  qui 
tmstent  Join  In  a  deed,  and  thereby  give  a 
good  title?  Now  that  Mrs.  Hammond  Is  dead, 
the  trustee  Is  not  authorized  by  the  declara- 
tion of  trust  to  convey  to  anybody  until  14 
years  from  the  date  of  the  declaration  of 
trust,  and  it  is  his  duty  to  retain  control  of 
tbe  property  during  all  of  that  time.  At  the 
expiration  of  tbe  14  years  It  is  made  his 
duty  to  make  a  conveyance,  not  to  aU.  the 
cestuis  qui  trustent  named  In  tbe  declaration 
of  trust  and  their  belrs  and  assigns,  but  it 
is  expressly  provided  that,  sbould  any  of 
them  die  during  tbe  14  years,  no  title  shall 
pass  to  their  belrs  and  assigns  of  che  de- 
ceased one.  The  conveyance  to  be  made  by 
the  tmstee  Is  to  be  made  to  such  of  the 
cestuis  qui  trustent  as  are  living  at  tbe 
cncf  of  tbe  14  years.  Suppose  one  of  them 
sbould  to-day  make  a  deed  of  his  interest  In 
tbe  premises,  and  should  die  before  the  ex- 
piration of  tbe  14  years,  what  title  would 
his  grantee  get?  Clearly  nothing,  for  no 
title  would  ever  come  to  the  grantor.  What 
is  true  of  one  Is  true  of  each  of  the  others. 
Whether  any  of  tbem  will  ever  have  any 
title  to  the  property  will  depend  upon  wheth- 
er they  live  until  the  expiration  of  the  14 
years.  It  would  seem  to  be  very  clear  that 
by  the  terms  of  tbe  trust  no  one  is  author- 
ized to  convey  a  title  In  fee  until  tbe  14  years 
has  expired.  This,  we  think,  brings  ft  clear- 
ly within  the  provisions  of  the  statute. 

The  trust,  then,  having  failed,  it  would  be 
contrary  to  the  purpose  of  Mrs.  Hammond  to 
allow  the  warranty  deed  to  stand.  It  is 
clear  sbe  had  no  intention  of  conveying  tbe 
title  in  fee  to  tbis  large  amount  of  proper- 
ty to  Charles  F,  Hammond  for  his  sole  bene- 
fit. It  is  equally  clear  she  did  not  Intend  to 
vest  the  title  in  fee  presently  in  the  per- 
sons named  in  the  declaration  of  trust.  We 
think  It  follows  that  both  deeds  fail,  and 
the  estate  attempted  to  be  conveyed  there- 
by must  be  regarded  as  belonging  to  the  es- 
tate of  Ellen  Hammond,  and  be  distributed 
under  tbe  statute.  Trufant  v.  Nunneley. 
106  Mich.  554,  64  N.  W.  469;  Wheelock  v. 
American  Tract  Society,  109  Mich.  141.  C6 
N.  W.  955,  63  Am.  St.  Rep.  578;  St.  Amour 
V.  Rlvaud  et  al.,  2  Mich.  293;  Coster  et  al.  v. 
LorlUard  et  al.,  14  Wend.  34;  Ahem  v.  Ahern 
et  al.  (Sup.)  65  N.  Y.  Supp.  81.  In  Treson- 
well  V.  Sydenham  et  al.,  3  Dow,  194,  it  is 
said:  "Wherever  land,  or  any  Intei'pst  In 
land,  which  would  descend  to  tbe  beir  at 
law,  is  devised  for  purposes  which  tbe  law 
will  not  permit  to  take  effect,  tbe  heir  at 
law  shall  bave  the[l^n«at)v(Kjt]fid<fi^rat  m 
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devlwd  u  undiqrased  vA,  whetber  tbe  tes- 
tatw  Intended  tbat  he  Bboald  haTe  It  or 
not;  fte  tbere  Is  thli  dlatlnctlon  between 
the  cmee  of  a  derlsee  and  that  of  an  heir  at 
law:  tbat  the  derliee  takes  Iqr  force  of  the 
Intent  of  the  testator,  and  can  only  take 
what  Is  glTOi  him  by  the  will;  whereas  the 
heir  at  law  takes  whaterer  u  nndlqMMed  of, 
not  by  force  of  the  Intend  but  by  tbe  rule 
of  law."  See  Andrews  t.  Uncoln  et  al.,  85 
Me.  641,  60  AU.  898;  Gray  on  Perpw  I  413; 
Bigelow  on  Bqnlty,  17;  Jenkins  t.  Unlvw- 
slty.  17  Wash.  160.  48  Pac.  217,  60  Fac.  786; 
Greene  t.  Dennl^  6  0mm.  282,  16  Am.  Dee. 
68;  Yttn  Kleeck  t.  Befonned  Dntdi  Ohnrch, 
6  Paige.  eOO;  Post  v.  Horer,  88  N.  T.  683; 
Lafarge  v.  Brown  (Sop.)  62  N.  T.  Siqip.  8S; 
Lawrence  t.  Smith,  168  IH.  148,  46  N.  B. 
268;  Thomas  t.  Gregg,  76  Hd.  168;  Tllden 
T.  Oxeen,  180  N.  T.  29.  28  N.  B.  880,  14  L  B. 
A.  88,  27  Am.  St  Rep.  487. 

The  remaining  question  calling  fOr  consid- 
eration Is,  will  cbancery  take  Jurisdiction 
of  this  case?  In  Davenport  t.  Stephens,  96 
Wis.  466y  70  N.  W.  601.  It  WSB  said:  "Borne 
question  was  raised  whether  the  phiintlff  has 
shown  such  possession  as  should  entitle  her 
to  maintain  this  action.  It  Is  entirely'  im- 
material whether  she  was  In  actual  posses- 
sion or  not.  No  other  person  was  in  the 
actual  possession.  One  who  has  the  legal 
title  to  land,  whether  in  possession  or  not, 
may  maintain  an  action  In  equity  to  remove 
a  cloud  of  title  upon  bis  land,  where  the  in- 
validity of  tbe  hostile  claim  cannot  be  shown 
by  any  record,  but  must  be  proved  evi- 
dence aliunde.  Plor  v.  Fond  du  Lac,  88  Wis. 
470;  Goodell  v.  Blnmer.  41  Wis.  436;  Her* 
ren  v.  Strong.  62  W1&  22S  [22  N.  W.  4081. 
In  thto  case  the  Invalidity  of  the  defendant's 
claim  could  be  shown  only  by  evidence  dehors 
tbe  record.  Section  3186.  Rev.  St  [1878],  ex- 
tends, ratber  than  limits,  the  Jurisdiction  of 
the  courts  in  tiie  cases  to  which  it  Is  applica- 
ble. Fox  V.  Williams.  92  Wis.  320  [66  N,  W. 
357]."  See  Bank  v.  White.  6  Barb.,  at  page 
606;  Beedle  v.  Mead,  81  Mo.  297;  Comp. 
Laws,  I  448;  Bowland  v.  Doty  et  al..  Bar.  Cb. 
(Mlcta.)  3;  Ormsby  v.  Barr,  22  Midi.  80;  King 
V.  Carpenter.  37  Mich.  368;  Baton  v.  Trow- 
bridge, 38  Mich.  454;  Allen  v.  Waldo.  47 
Mich.  516.  11  N.  W.  866:  Oleland  et  al.  T. 
Gaagratn  et  al..  92  Mich.  189,  52  N.  W.  460. 

The  decree  of  the  court  below  Is  aflSrmed. 
Defendants  wlU  be  allowed  30  days  in  which 
to  answer.  The  other  Justices  concurred. 


TROMBLET  et  ux.  T.  CANNON. 

(Sapreme  Court  of  Michigan.    Sept.  22,  19(^.) 

HORTGAOBS— AGREEMENT  TO  DISCHARQS^* 
BXCHANQE  OP  LAND— NEW  MORT- 
OAGE— TENDER. 

1.  ComplaiDftDts  made  no  exchange  of  landi 
with  C,  whose  land  cxrhnnged  was  subject  to 
a  mortgage  held  by  defendant,  who  agreed  to 
release  the  mortgage  on  the  exchanged  land, 
aDd  accept  a  new  mortgage  on  the  land  con- 


veyed to  C  EeXd,  that  defmdant  was  not 
bound  to  release  his  mortgage  ontil  a  mort- 
gage on  the  other  land  had  oeen  tendered  to 
him,  and  without  such  tender  no  actioo  coold 
be  maintained  to  compel  a  dlsehaigB  of  tiie 
existing  mortgage. 

Appeal  from  Circuit  Ootut,  Lenawee  Coun- 
ty, In  Chancery;  Ouy  M.  Cbester,  Judge. 

Action  by  Joseph  Trombley  and  wife 
against  James  Cannon  to  compel  the  release 
of  a  mortgage.  Prom  a  Judgment  In  favor 
of  comptslnants,  defendant  appeals.  Revers- 
ed. 

Complainants,  husband  and  wife,  made  an 
exchange  of  lands  by  deed  with  one  Sarah 
J.  Chase.  Mrs.  Chase  conveyed  to  complain- 
ants, as  tenants  by  the  entirety,  by  warranty 
deed.  Prior  to  the  exchange,  Mrs.  Chase 
had  given  a  small  mortgage  to  defoidant 
Tbe  bill  allegea  that  Mr.  Oannon,  for  and  In 
consideration  of  Ave  dollars  paid  to  him  by 
Mrs.  Chase,  agreed  with  the  parties  to  die- 
chaixe  the  mortgage  upon  the  lands  con- 
veyed by  Mrs.  Ghase,  and  to  accept  In  lieu 
thereof  a  mortgage  from  Mrs.  CSiase  upon 
the  lands  conveyed  to  her;  that  the  deeds 
were  exchanged  upon  this  understanding 
and  agreement  with  defendant;  and  tbat 
defendant  Cannon  afterwards  refused  to  dis- 
charge the  mortgage  upon  complainants* 
lands.  Tbe  purpose  of  the  bill  is  to  obtain 
a  discharge  of  said  mortgage.  Proofs  were 
taken  In  open  court  and  decree  entered  tbat 
the  lands  of  complainants  be  relieved  ^m 
the  lien  of  said  mortgage. 

John  O.  Zabei.  Willis  Baldwin,  and  Wil- 
liam M.  Long,  for  appellant  Watta,  Smith 
ft  Baldwin,  for  appeUees. 

GRANT,  J.  <after  sUting  tbe  facts).  It 
is  conceded  tbat  defendant  agreed  to  dle- 
chai^  the  mortage  on  the  land  to  be  con- 
veyed to  complainants,  and  to  accqvt  In  lieu 
thereof  a  mortgage  on  the  otiier  land.  He 
did  not,  however,  agree  to  discharge  tSie  one 
until  he  had  received  the  other.  The  com- 
plainants and  Mrs.  Chase  exchanged  deeds, 
without  the  tendw  to  defendant  of  a  mort- 
gage executed  by  Mrs.  Chase.  ITntU  this  was 
done^  no  obligation  rested  upon  d^endant  to 
discharge  the  other  mortgage.  He  was  then, 
and  always  has  be<m,  ready  to  carry  ont  the 
agreonent  All  the  parties  agreed  to  meet 
at  a  certain  time  and  [dace  to  execute  the 
papers.  Defendant  went;  but  complalnanta 
and  Mrs.  Chase  were  not  there.  Defendant 
Instructed  tiie  scrivener,  upon  ^^hhu  tbe 
parties  had  agreed  to  draw  the  papers,  to 
see  that  the  new  mortgage  was  executed. 
Oomplalnante  and  Mra.  Chase  afterwards 
came,  and  the  deeds  were  located,  bnt  the 
mor^ge  was  not  The  scrivener  was  not 
tbe  general  agent  of  d^endant,  and  had  no 
authority  to  vralve  the  execution  of  the  mort- 
gage by  Mrs.  Obase.  Defendant  has  not 
been  gnll^  of  ladies  in  not  proceedins  to 
secure  a  mortgage  from  h^  Be  was  under 
no  obligation  to|;^ij9.t,yCoOgle 
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Decree  rerened.  and  bill  dlsmlseed,  with 
the  coets  of  both  conrtK  The  other  Jiutlces 
concurred. 

WILLIAM  DBERING  A  CO.  T.  WALTER 

et  bL 

(Supreme  Court  ot  Nebraska.  Jan.  8,  1902.) 

NOTE— CONSIDERATION— TRIAL— SUBMIS- 
SION WITHOUT  ARGUMENT- HARM- 
LEaS  ERROR. 

1.  If  a  note  which  is  given  in  settlement  of 
a  past  due  Indebtedness,  and  which  extends  the 
time  of  payment,  contains  a  stipulation  releas- 
ing and  discharging  all  claims  for  damages  aris- 
ing ont  of  the  tranaaction  io  which  the  Indebted- 
ness was  iDcnrred,  tbe  stipulation  rests  upon  a 
sufficient  oonalderatiOD,  and  will  be  npheld. 

On  Reheating. 

2.  Ordinarily,  when  a  causa  is  sabmitted 
without  oral  argument,  and  upon  the  brief  of 
the  plaintiff  in  error  alone,  the  statements  of 
the  brief  as  to  the  contents  of  the  record  will 
be  treated  as  true  and  accurate. 

8.  A  partr  cannot  be  heard  to  complain  of 
wror  in  an  instruction  from  which  he  suflwed 
no  prejudice. 

4.  Conclnsions  ot  fact  drawn  by  a  jury  from 
conflicting  oTidence  will  not  be  dtstnroed. 

OommlssIoDers'  Opinion.  Department  No. 
8.  Em>r  to  District  Court,  Butler  County; 
Sedgwtck,  Judge. 

"Sot  to  be  offlcially  reported." 

Action  by  William  Deering  &  Co.  against 
H.  P.  Walter  and  others.  Judgment  for  de- 
fendant!, and  plaintUt  brings  error.  Affirm- 
ed. 

O.  G.  Davia  and  Robt  Ryan,  for  plaintiff 
In  error.  Hastings  &  EUill  and  Steel  Bros., 
for  defendants  In  error. 

AMES,  0.  This  cause  was  submitted  wlUi- 
out  oral  argument  upon  the  brief  of  the  ! 
plaintiff  In  error  altme.  For  the  poipoaes 
of  this  opinion  the  state  of  the  record  la  tak- 
en to  be  such  as  it  Is  represented  to  be  by 
the  brief.  It  Is  a  fair  presunyttton  that  If 
thm  was  any  Important  misrepresentation 
of  fact  In  the  brief  the  defendants  In  error 
would  have  taken  pains  to  point  It  out  In 
1891  the  defendants  purchased  of  the  plain- 
tiff at  Rising  City,  Neb.,  a  Deering  harvester 
and  binder,  gtvii^c  in  payment  therefor  their 
three  certain  promissory  notes,  dated  Au- 
gust S.  1891,  as  follows,  Tlx.:  One  for  $86, 
due  January  1,  1884.  The  first  and  second 
maturing  notes  were  paid  shortly  litter  ma- 
turity thereol  On  or  about  Tannery  1, 
1894,  the  time  of  payment  of  tbe  third  note 
above  referred  to  was  extended  by  the  fol- 
lowing Instrument: 

"61.60.  January  Ist,  1894. 

"On  or  before  the  Ist  day  of  Apr.,  1894,  for 
value  received,  I,  tbe  undersigned,  as  prin- 
cipal, of  Reading  Township,  County  of  But- 
ler, and  State  of  Nebraska,  promise  to  pay 
to  William  Deering  &  Go.  (an  Incorporated 
company  under  the  laws  of  the  State  of  Illi- 
nois) or  order,  Sixty-One  and  60-100  Dollars, 
payable  at  the  Rising  City  Bank,  in  Rising 
City,  Nebraska,  with  interest  at  the  rate  of 


10  per  cent  per  annum,  payable  annually, 
from  the  date  hereof  until  paid.  And  In 
consideration  of  tbe  renewal  and  extension 
of  my  notes,  Noa.  128,042,  heretofore  held  by 
said  Company,  I  hereby  acknowledge  full 
satisfaction  of  and  unconditionally  release 
and  relinquish  all  claim  or  claims  against 
the  said  William  Deering  &  Co.,  arising  out 
of  the  purchase  from  said  Company  of  tbe 
certain  machine  for  which  tbe  note  (or 
notes),  ot  which  this  ts  a  renewal,  was  given. 

"H.  P.  Walter. 
.    "J.  L.  Walter." 

Tbe  action  is  upon  this  note.  It  is  alleged 
in  tbe  answer,  and  evidence  was  admitted 
on  tbe  trial,  that  at  tbe  time  of  tbe  sale  of  tbe 
machlae,  in  1881,  tbe  plaintiff  bad  given  a 
written  warranty  of  It,  In  certain  particulars, 
of  which  warranty  there  had  been  a  breach 
resulting  in  damages  to  the  defendant  It  Is 
also  alleged  that  at  tbe  time  of  the  giving  of 
the  note  In  suit  tbe  plaintiff  agreed  orally  to 
put  the  machine  in  repair  so  that  it  would  do 
good  work  In  tbe  season  of  1884,  but  bad 
neglected  and  refused  so  to  do.  There  was  . 
no  competent  evidence  of  the  alleged  parol 
agreement  because  It  Is  not  shown  that 
one  Harrison,  who  was  a  mere  collector  for 
the  plaintiff,  and  who  la  claimed  to  bare 
made  it  for  and  on  behalf  of  the  plaintiff,  as 
Its  agent  had  any  authority  for  so  doing. 
Under  this  state  of  the  pleadings  and  evi- 
dence, any  Inquiry  concerning  the  alleged 
warranty,  and  a  breach  of  it  and  resulting 
damages,  was  clearly  immaterial  and  irrel- 
evant. Tbe  note  sued  upon  Is  not  alleged  to 
have  been  obtained  by  any  unfair  means, 
and  it  expressly,  and  in  tbe  clearest  Inn- 
i  guage,  and  upon  a  sufficient  consideration, 
to  wit  an  extension  of  time  for  the  payment 
of  a  part  of  the  Indebtedness,  waives  and 
releases  all  claims  for  damages  arising  out 
of  the  purchase  of  tbe  machine.  Due  and 
seasonable  exceptions  to  these  errors  were 
taken  by  the  plaintiff,  both  during  tbe  pro- 
gress of  tbe  trial  and  by  requests  for  instruc- 
tions, and,  the  trial  having  resulted  In  a  ver- 
dict and  Judgment  for  the  defendants,  the 
plaintiff  brings  the  case  here  by  proceedings 
in  error  for  a  reversal,  wblcb  Is  clearly  Its 
right 

It  Is  recommended  that  tbe  judgment  of 
the  district  court  be  reversed  and  a  new  tri- 
al granted. 

ALBBRT  and  DUFFIB,  CO.,  concob 

Reversed  and  remanded. 

On  Rehearing. 

(July  1, 1902.) 

AMES,  O.  This  action  was  submitted  with- 
out brief  or  oral  argument  on  behalf  of  the  de- 
fendant in  error,  and  decided  by  an  opinion 
filed  on  tbe  8tb  day  of  January  of  this  year. 
Afterwards  a  motion  for  a/l%heaElnd/Was 
granted,  and  the  cas^'tt'^ji^^Hu^dmit- 
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ted  i^n  briefs  by  both  parties.  The  negll- 
gence  of  counae]  tor  the  defendants  In  emr  at 
the  former  hearing  ia  without  valid  excnse, 
and  to  It  Is  due  whatever  of  overslgtat  .was 
committed  by  the  caort  It  li  not  an  anrea- 
■onable  rale  that  statements  by  reputaMe 
counsel  hi  printed  briefs,  as  to  the  Issues  and 
fbcts  dlsctosed  1^  the  records  in  a  case  be- 
fore the  court,  will  be  taken  as  accurate  un- 
less they  are  challenged  by  th^  adversaries. 
This  proposition  derives  especial  force  from 
the  fact  that  att(»neys  are  advocates,  and, 
however  honorable  and  n^lgbt,  are  by  the 
very  nature  of  th^  occupation  Inclined  to  a 
biased  and  prejudiced  view  in  favor  of  their 
clients  of  matters  which  they  are  engaged  in 
litigating;  so  that  opposing  counsel,  who  are 
not  Ughtl^  to  be  accused  of  negligence,  must 
be  supposed  to  have  carefully  examined  such 
statements,  and  to  have  corrected  whatever 
in  them  they  have  found  to  be  amiss.  This  Is 
the  especial  service  which  attorneys  are  hired 
to  do.  The  recital  of  facts  contained  in  the 
former  opinion  need  to  be  supplemented  and 
corrected  by  saying  that,  as  it  now  appears, 
the  fact  of  the  making  of  the  alleged  oral 
agreement  by  the  agent  Harrison,  and  the 
question  of  bis  authority  to  make  it  instead  of 
being,  as  we  formerly  suivNwed,  unsupported 
by  competent  evidence,  were  flie  subject  of 
sharp  conflict  In  the  testimony  presented  upon 
the  trial,  and,  the  issue  thereon  having  been 
fairly  submitted  to  the  Jury,  their  verdict 
thereon  In  favor  of  tbe  defendant  in  error  Is 
oollgatory  upon  this  court  This  agreement, 
which  is  alleged  and  also  found  by  the  jury 
to  have  been  tbe  principal,  if  not  the  only, 
consideration  for  which  the  note  was  given, 
was  to  the  effect  that  the  plaintiff  should  put 
the  liarvester  In  such  condition  and  repair 
as  that  it  should  do  good  work  during  tbe 
season  of  1894,  and  that  If  it  should  fail  so 
to  do  the  note  should  not  be  payable.  The 
making  of  that  agreement  was  an  admission 
that  the  machine  was  then  out  of  repair. 
The  note  Itself  acknowledged  that  the  maker 
bad  some  claim  or  claims  against  tbe  payee, 
growing  out  of  the  purchase  of  the  machine, 
which  was  expreaaty  released,  relinquished, 
and  satisfied  in  consideration  of  tbe  exten- 
sion of  the  time  of  payment  effected  by  the 
transaction.  Such  being  the  case,  we  do  not 
think  it  material  to  Inqnire  what  those  claims 
were,  or  how  they  arose,  or  whether  the  in- 
efficient condition  of  the  machine  calling  (or 
repairs  constituted  a  breach  of  a  previous 
warranty.  All  these  matters  were  set  at  rest 
by  the  note  itself,  together  with  the  parol 
agreement.  Tbe  remaining  question  in  the 
case  is  whether  the  agreement  to  make  re- 
pairs was  performed  by  the  plaintiff.  This, 
toa  was  an  inquiry  of  fact  submitted  to  the 
jury  upon  conflicting  evidence,  and  conclu- 
sively answered  hy  their  verdict.  The  plain- 
tiff in  error  complains  that  certain  Instruc- 
tions given  to  the  Jury  were  erroneous  in  in- 
correctly stating  the  measure  of  damages 
upon  a  breach  of  warranty.   If  so,  the  error 


was  without  prejudice  to  the  plaintifF.  If  tiie 
jury  found  tbe  parol  agreement  was  made  aa 
alleged,  no  question  of  damages  could  prop- 
erly arise  in  an  action  upon  the  note  nnda 
the  issue  aa  joined.  The  agreemmt  and  its 
brea<di  merely  canceled  tbe  note  and  defeated 
a  recovery.  The  defendant  could  not  in  that 
actitm  recover  or  recoup  damages  for  breach 
of  a  prior,  superseded,  canceled,  and  aatiafled 
contract,  and  the  plaintiff  could  rightfully 
have  recovered  nothing  more  or  less  than  tbe 
face  of  his  note  and  intaest  This  view  of 
the  matter  was  evidently  taken  by  tbe  jury. 

It  is  recommended  that  the  former  decision 
of  this  court  be  vacated  and  set  aside,  and 
the  judgment  of  tbe  dlatrict  court  affirmed. 

ALBERT  and  DtTFFIB,  CO.,  omcur. 

Former  judgment  vacated.  Judgment  of 
district  court  affirmed. 


KINOSLBT  V.  SVOBODA  et  al. 
(Snpreme  Court  of  Nebraska.   Dec.  18.  1901.) 

HORTQAQB  8ALB— VAUDITT. 

1.  ObJectioQB  urged  against  a  conSrmatioD  ot 
a  sale  examined,  and  held  InsulDcient. 

Commissioners'  Opinion.  Department  No. 
S.  Appeal  from  District  Court,  Howard 
County;  Kendall,  Judge. 

"Not  to  be  officially  reported." 

Action  by  Angeline  H.  Klngsley  against 
John  Svoboda  and  others.  Judgment  fbr 
plaintiff.   Defendants  appeal.  Affirmed. 

Tibbets  Bros,  and  M<wey  ft  Anderson,  for 
appellants.  Bell  &  BoblDson^  for  appellee 

DUFFIE,  O.  This  appeal,  being  from  an 
order  conflrming  a  sale,  presents  no  question 
fatal  to  tbe  order  made,  which  can  be  deter- 
mined in  tbe  absence  of  a  bill  of  exceptions. 
We  have  in  the  record  only  tbe  order  of  sale, 
the  appraisal,  the  notice  of  sale,  tbe  certifi- 
cates of  the  county  clerk,  county  treasurer, 
and  clerk  of  the  district  court  relating  to 
Hens,  the  order  of  conflrmation.  and  tbe  ob- 
jection to  conflrmation.  What  evidence  the 
court  acted  on  In  confirming  the  sale  outside 
of  what  tbe  record  disclosed  Is  not  known. 
It  Is  said  that  tbe  certtScates  relating  to 
liens  were  not  "filed,"  meaning,  as  we  un- 
derstand from  appellant's  brief,  that  the 
clerk  failed  to  place  any  filing  mark  on  them. 
These  certificates  appear  in  the  record,  and 
tbe  presumption  must  obtain.  In  tbe  absence 
of  a  contrary  showing,  that  the  dlatrict  court 
had  evidence  before  It  showing  the  sale  to 
have  been  regularly  made.  The  return  of 
the  sheriff  shows  that  the  sale  was  made  to 
McKInley-Launlng  Loan  &  Trust  Company 
for  (TOO.  The  presumption  is  that  tbe  mon- 
ey was  paid,  and  there  la  nothing  before  us 
to  rebut  the  presumptionr"*^^^,!^ 

We  discover  ^<^mkm^^^t&>^iiut  rec- 
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Did,  and  recomraaid  that  tbe  order  appealed 
from  be  affirmed. 

ALBEBT  and  AMES,  GG.,  concur. 

Affirmed. 


POPE  T.  KINGMAN  &  00. 
(Supreme  Oonrt  of  Nebraduu   Dee.  18,  1901.) 

QARNISHBB^FRBPATHBNT  OP  FEES— WAIVBR 
—PKOCBDURB— FRAUDULENT  CONVBT- 
ANCB-INSTRUCTIONS. 

1.  A  Kamishee  who  appearv  and  answen 
without  obJectloD  waives  his  right  to  prepay- 
ment of  his  fees. 

2.  Issuance  of  execution  against  the  attach- 
ment debtor,  and  return  thereof  unsatisfied,  are 
not  required  before  proceeding  against  a  guc^ 
oisfaee  under  section  225,  Code  OIt.  Proc,  tor 
unsatisfactory  answer. 

3.  A  transfer  made  to  a  third  person  for  the 
•ole  purpose  of  preferring  and  satisfying  a  bona 
fide  creditor  is  not  voidable  as  hindering  or  de- 
laying other  creditors.  But  such  transfer  must 
be  made  in  good  faith  for  that  purpose,  and  an 
instruction  which  omits  this  element'of  the  rule 
is  properly  refused. 

4.  The  rule  that  where  a  bona  fide  creditor 
takes  property  of  tbe  debtor  in  satisfaction  of 
bis  claim  the  transaction  is  not  voidable  by  rea- 
son of  fraudulent  intent  of  the  debtor  unless  the 
creditor  participated  in  snch  Intent,  does  not  ap- 
ply to  a  purchaser,  not  himself  a  creditor,  who, 
by  direction  of  the  debtor,  pays  the  purchase 
price  to  a  preferred  creditor. 

fi.  Alleged  errors  in  the  introduction  of  evi- 
dence are  not  reviewable  nnle«  excepted  to  in 
the  trial  court. 

6.  The  verdict  fteW  to  be  sustained  by  the 
evidence,  and  in  accord  with  the  instructions  of 
the  court. 

CommiBsioners'  Opinion.  Department  No. 
2,  Error  to  District  Conrt,  Oage  County; 
Letton.  Judge. 

"Not  to  be  officially  reported." 
'   Action  by  Kingman  &  Oo.  against  leham 
B.  Pope.   Judgment  for  plaintiff.  Defend- 
ant brings  error.  Affirmed. 

Hazlett  &  Jack,  for  plaintiff  in  error.  J. 
H.  Mcintosh,  for  defendant  In  error. 

POUND,  0.  Kingman  &  Go.  sued  Pope 
under  aecUan  226,  Code  CIt.  Proc.,  alleging 
an  nnsatl^actcwy  disclosure  as  garnishee  In 
an  action  brought  by  Kingman  ft  Co.  against 
one  Hiatt  Tbe  substantial  issue  tovolyed 
waa  as  to  the  yalidity  of  a  transfer  of  a 
stock  of  goods  from  Hlatt  to  Pope,  wlilch 
vas  claimed  to  be  fraudulent  and  void  as 
to  Hiatt'a  creditors.  Tbe  verdict  of  tbe  jury 
vas  for  plaintiffs,  and  tbe  cause  comes  here 
on  errw  from  the  judgment  pursuant  there- 
to. 

It  Is  ni^ed  that  tbe  action  Is  not  maintain- 
able, because  Pope  was  neitlier  paid  nor  ten- 
dered tbe  fees  to  which  be  was  entitled  as 
gamisbee,  and  also  because  no  execution  was 
Issued  and  returned  nnsatisfied  prior  to  Its 
commencement  Wltb  respect  to  tbe  first 
contention,  it  Is  enough  to  say  that  tbe  gar- 
nishee appeared  and  answered  without  ob- 
jection, and  BO  doing  waived  bis  right  to 
prepayment  of  fees.   Hinkley  t.  St.  Anthony 


Falls  Water  Power  Co.,  9  Minn.  5S  (Gil.  44)'. 
Nor  Is  the  other  point  well  taken.  This  was 
a  case  of  garnishment  before  Judgment.  Sec- 
tion 225,  Code  ClT.  Proc,  under  which  the 
action  was  luwugbt,  does  not  require  issu- 
ance <tf  execution,  and  return  thereof  nnsat- 
iBfled,  prior  to  suit;  and  such  a  requirement; 
if  read  into  tbe  statute,  would  be  in  conflict 
with  the  provision  of  section  228  that  the 
amount  recovered  from  Uie  garnishee  ahall 
be  first  appUed  upon  tbe  judgment,  and  tbe 
execution  shall  issue  fw  tbe  residue.  We 
are  satisfied  that  tbe  action  is  maintainable 
without  such  preliminary  proceeding.  It  Is 
also  argued  timt  the  petition  does  not  state 
a  cause  of  action,  In  that  it  fails  to  show 
suffldentiy  that  tbe  judgment  against  EUatt 
is  unpaid.  Bearing  in  mind  that  the  petition 
Is  thus  attacked  for  the  first  time  after  ver- 
dict, the  allegation  that  plaintiff  is  "unaMe 
to  collect  Its  said  Judgment"  would  seem  to 
be  enough. 

j     With  one  exception,  we  tblnk  alt  of  the  In- 
I  structions  requested  by  Pope  and  refused  by 
I  tbe  trial  court  r^te  to  matters  amply  cov- 
j  ered  In  tbe  charge  of  tbe  court  on  Its  own 
I  motion,    l^e  one  Instruction  t«idered  of 
I  which  tills  may  not  be  said  refers  to  tbe  right 
of  an  insolvent  debtor  to  prefer  creditors. 
:  It  was  claimed  that  Hiatt  made  tbe  transfer 
i  to  Pope  for  tbe  purpose  of  preferring  his  wife 
I  and  daughter,  to  whom  be  testlfled  be  was 
;  largely  Indebted,  and  tbat  tbe  consideration 
went  to  tiiem  by  Hlatfs  direction.  We  do 
not  doubt  that,  If  a  debtor  adls  bis  property 
with  the  sole  and  bona  fide  purpose  of  rais- 
ing money  to  pay  creditors,  and  does  apply 
the  money,  and  all  of  it,  to  payment  of  cred- 
itors in  good  faith,  the  transfer  is  valid. 
Preferring  a  creditor  In  good  faith  Is  a  l^al 
right  of  the  debtor,  and  be  may  do  so  quite 
as  much  by  selling  bis  goods  and  paying  over 
tbe  proceeds  as  by  turning  over  the  goods 
themselves.  If  be  sold  for  that  purpose  only, 
he  had  no  fraudulent  Intent,  and  the  sale  was 
valid.  Hence,  altboi^h  tbe  court  made  it 
clear  that  tbe  sale  was  vaUd  unless  made 
with  the  intent  and  punxise  of  defrauding 
creditors,  we  think  an  Instruction  as  to  the 
rli^  of  a  debtor  to  prefer  creditors  would 
have  been  very  proper,  and  that  it  should 
have  been  given  had  one  been  tendered 
wblch  correctly  stated  tbe  law.  But  tbe  in- 
struction requested,  refusal  of  wblch  Is  as- 
signed as  error.  Is  obviously  defective  and 
Improper  in  omitting  tlie  important  qualifica- 
tion that  tiie  preference  must  be  made  In 
good  faith.  If  tbe  debtor  -intends  not  only 
to  prefer  one  creditor,  but  to  hinder,  delay, 
and  defraud  the  others,  tbe  transfer  Is  In- 
valid,  sails  V.  Mnsselman  (Neb.)  86  N.  W. 
76;  Tackaberry  v.  Ollmore.  67  Neb.  460,  462, 
78  N.  W.  32;  Landauer  T.  Mack,  43  Neb.  431, 
486,  61  N.  W.  S97.  Though  preference  of  It- 
self dfMS  not  amount  to,  nor  give  rise  te,  an 
Inference  of  such  Intent  nei^^  does  It  nec< 
essamy  ^ude 

properly  refused.  o 
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In  the  course  of  an  Instruction  which  clear- 
ly and  full7  Btatea  what  the  plaintiffs  were 
required  to  prove,  the  court  told  the  Jury 
that,  If  notice  of  the  fraudulent  Intent  of 
Hlatt,  If  any  he  had,  was  brought  home  to 
Pope  before  he  passed  the  consid^atlon,  the 
sale  was  Toldable.  Two  objections  are  made 
to  this  part  of  the  InBtruction:  First,  It  ia 
said  that,  as  the  purpose  of  the  sale  was  to 
prefer  Iffiatt's  wife  and  daugfator,  who  were 
creditors,  the  vendee  would  not  be  liable 
merely  because  of  notice  of  any  fraudulent 
Intent  Hlatt  may  have  had.  nor  unless  he 
participated  therein.  If  the  wife  and  daugh- 
ter had  taken  the  property  in  satlBfaction  of 
bona  fide  claims,  even  If  there  bad  been  a 
fraudulent  Intent,  and  they  had  known  of  It, 
yet,  taking  under  a  species  of  compulsion  to 
secure  or  satisfy  their  Just  claims,  they  could 
have  held  the  property  without  r^rd  to  no- 
tice, unless  they  participated  In  some  way  in 
the  fraudulent  purpose.  Jones  v.  Loree,  37 
Neb.  816.  56  N.  W.  890;  Sunday  Creek  Goal 
Oo.  r.  Bumham,  62  Neb.  864,  72  N.  W.  487. 
But  Pope  was  a  mere  volunteer.  He  was  un- 
der no  species  of  compulsion  to  buy  the  stock, 
and.  If  there  was  a  fraudulent  Intent,  and  be 
knew  It,  cannot  avail  himself  of  the  fact 
that  those  who  received  the  conslderatloD 
may  not  be  compelled  to  restore  it  That  be 
paid  the  purchase  price  to  preferred  creditors 
hj  direction  of  the  debtor  does  not  put  him 
in  fbe  place  of  such  creditors.  The  role  that 
protects  a  creditor  who  takes  In  satisfaction 
of  a  bona  fide  Indebtedness  Is  expressly  put 
on  the  ground  that  any  other  doctrine  would 
prevent  him  from  protecting  himself  and 
from  exoclsing  bis  legal  right  of  demanding 
and  receiving  the  money  due  him.  So  long 
as  he  only  zeroises  tills  rli^t  and  does  not 
participate  In  any  fraadulent  Intention  whlcb 
the  debtor  may  have,  it  may  wdl  be  said 
that  he  H  not  within  the  purview  of  a  stat- 
ute meant  to  protect  creditors,  not  to  defeat 
theuL  But  ordinary  purchasers,  even  though 
tbey  pay  a  full  conaideratton,  are  within  the 
express  words  of  the  statute  where  they  have 
knowledge  of  the  fraudulent  Intent  of  the 
vendor.  Section  21,  c.  82,  Gomp.  St  1901. 
Moreover,  the  reason  of  the  rule  as  to  cred- 
itors does  not  apply  to  them.  Tbe  stotute 
contains  but  one  exception,  nam^,  the  case 
of  a  purchaser  for  value  without  notice,  and 
there  seems  no  ground  for  estaUlshtng  fnr^ 
ther  exceptions  supplementary  Judicial 
legislation.  The  rule  applicable  in  this  case 
is  stated  in  Brown  r.  Sloan  (Neb.)  89  N.  W. 
87.  Next  it  Is  urged  that  the  evidence  af- 
fords no  ground  for  such  an  instruction. 
There  Is  evidence  that  tiie  transfer  of  an  eq- 
uity in  lands  in  another  state,  which  was  the 
consideration,  was  not  completed  for  some 
time  after  the  stock  of  goods  was  turned 
over.  It  Is  true  Pope  claimed  that  be  made 
tbe  transfer  for  his  wife,  and  turned  the 
stock  over  to  her  at  once  by  "Indorsement 
of  the  bin  of  sale."  But  plaintiffs  contended 
that  tills  was  part  of  a  fraudulent  adieme, 


and  had  a  right  to  have  tiie  general  rule  of 
law  as  to  notice  stated  to  tbe  Jury.  Tbe  in- 
struction Is  a  full  and  correct  statement  of 
what  was  required  to  be  shown  befor«  recov- 
ery could  be  had,  and  we  see  do  valid  objec- 
tion to  It 

Errors  are  assigned  with  re«pect  to  the  ad- 
mission of  certain  notes  In  evidence.  Bnt 
the  record  does  not  show  any  exceptions  to 
these  rulings,  and  we  cannot  review  them. 
It  Is  also  argued  that  the  v^idlct  is  contrary 
to  the  evidence  and  to  the  court's  iiutroc- 
tions.  Questions  of  fraudulent  intent  are  pe- 
culiarly within  the  province  of  a  Jury.  Con- 
neUy  v.  Edgerton,  22  Neb.  84,  34  N.  W.  76. 
The  transactions  here  In  controversy  wen 
largely  between  near  relatives,  and  called  for 
close  scrutiny.  There  was  ample  evidence 
to  go  to  the  Jury,  and  we  should  not  be  Justi- 
fied In  disturbing  their  conclusion  even  If  we 
were  inclined  to  take  a  different  view.  But 
we  think  the  verdict  Is  sustataed  by  tbe  evi- 
dence and  .in  accord  with  the  Instructions. 

It  is  recommended  that  the  jodgmoit  be 
afllrmed. 

OLDHAM  and  SBD6WICK,  G(X,  concur. 
Affirmed. 

BfABSH  at  aL  T.  8TATB  ex  xeL  NOBTH 
et  al. 

(Supreme  Court  of  Nebrai^a.   Jan.  8^  1902.) 

BBROIt-RimilW— NEW  TRIAL-PLBADINa— 
HANDAMUS— WHEN  LIBS. 

1.  This  court  wlli  not  review  the  proceedings 
of  the  district  court  by  petition  in  error  unless 
a  motion  for  a  new  trial  was  made  in  the  tiiid 
court,  and  a  ruling  obtained  thereon.  Jones  v. 
Hayes.  36  Neb.  526,  64  N.  W.  858,  foUowed. 

2.  When  a  petition  ia  not  assailed  until  after 
judgment.  It  will  be  liberally  construed  so  as  to 
be  sustained,  U  possible. 

8.  Mandamns  will  lie  to  control  the  action  of 
the  state  printing  board  in  awarding  contracts 
for  state  printing  to  the  lowest  and  best  bidder. 

Gommlsslonm*  Opinion.  Department  Na 
2l  Error  to  District  Oonrt,  Lancastor  Gono- 
ty;  Cornish,  Judg& 

"Not  to  be  officially  reported.** 

Application  by  the  state,  on  tbe  relation 
of  Hannah  NorUi  and  others,  for  a  writ  of 
mandamus  to  Oeotge  W.  Harsh  and  others. 
Judgment  for  relators,  and  deCendanta  bring 
error  Affirmed. 

P.  N.  Prout  and  Lambertson  &  Hall,  for 
plaintiffs  In  error.  Wilson  ft  Brown,  tor  de- 
fendants in  error. 

OLDHAM.  C.  On  the  23d  day  of  Feb- 
ruary, 1001,  the  relators  Jacob  North  ft  Co. 
filed  in  tbe  district  court  of  Lancaster  coun- 
ty, Neb.,  an  application  In  the  form  of  a 
motion  and  affidavit  for  a  writ  of  mandamus 
commanding  tbe  respottd»ite,  who  constitute 
tbe  state  printing  board,  to  award  to  the  re- 
lators the  contract  for  printing  1,000  copies 
each  of  volumes  63  and  .66  of  the  Supreme 
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Court  Rqwrta  of  the  itato  of  Nebntflkat  for 
the  mm  of  98  centa  per  page  for  each  of 
■aid  TOlomea.  The  reasom  assigned  for  said 
writ  In  the  motion  and  affidavit  of  the  re- 
lators  Is  that  Jacoh  North  &  Co.  w«re  the 
lowest  and  best  bidders  on  said  volumes  68 
and  65.  An  answer  was  filed  cm  the  part  of 
the  respondents  In  which  It  was  alleged.  In 
substance,  that  tlie  relators  Jacob  North  ft 
Ca  did  not  bid  In  accordance  with  the  re- 
anlremfflits  of  law  or  In  accordance  wltti  the 
xeqnlrraients  ot  the  advertisement  for  said 
work,  and  that  thejr  were  not  the  lowest 
and  best  bidders,  but,  on  the  contrai7>  the 
State  Journal  Company  were  ttie  lowest  and 
best  bidders  on  volnmn  ffl  to  68,  Inclusive, 
of  the  Nebraska  Supreme  Court  Reports. 
The  answer  then  sets  out  the  Ud  of  the 
State  Journal  Company,  and  the  fact  that  a 
good  and  sufflclent  bond  accompanied  the 
bM.  On  Issnw  thus  Joined  the  trial  was 
had  In  ttie  district  court,  and  the  relators 
were  awarded  a  pererapttny  writ  of  manda- 
mua  as  prayed  for  In  their  motion  and  af- 
fidavit. 

The  record  shows  that  this  trial  vras  had 
at  the  February  term  of  the  district  court 
of  Lancastw  county  tra  the  4Qi  day  of  April, 
1901.  The  recoxd  also  shows  that  the  Feb- 
ruary term  of  this  court  was  adjourned  with- 
out day  on  tiie  5th  day  of  April,  1901,  and 
that  a  motion  fbr  a  new  trial  was  filed  by  the 
respondents  on  the  6th  day  of  April.  1901, 
and  that  this  motion  has  never  been  disposed 
of  by  the  trial  court  XJnAet  tfala  condition 
of  the  record  It  Is  a  very  serious  question 
whether,  undm  the  rules  govemlng  proceed- 
ings In  this  court,  vre  would  be  permitted  to 
examine  any  of  the  allegations  In  the  peti- 
tion In  error  which  respondents  hare  filed 
here.  In  Smith  t.  Bpalding,  84  Neb.  128.  51 
N.  W.  469,  a  petition  In  error  was  dismissed 
from  any  otmslderatlon  In  tills  court  be- 
cause no  ruling  bad  been  obtained  on  a 
motkm  for  a  new  trial  filed  In  the  court 
belov  by  the  plaintiff  in  mot.  Post,  J.,  In 
dlquslng  of  the  case,  said;  "Plaintiff  in  er^ 
ror  should  have  called  ttie  attention  of  the 
dMxtet  court  to  tile  rulings  be  complained  of. 
If  such  mllngs  wwe  erroneous,  we  must 
presume  that  the  district  court  would  have 
allowsd  a  new  triaL  The  rule  Is  so  well  set- 
tied  In  this  court  as  to  render  tile  dtlng  of 
authorities  unnecessary.**  lUs  rule  was  ad- 
hered to  In  the  later  case  of  Jones  v.  Hayes, 
36  Neb.  526,  64  N.  W.  858.  In  this  case 
Norval,  J.,  rendered  the  oplnton. 

Tbe  record  In  the  case  at  bar  Is  sUghtiy 
distinguishable  tram  tiie  records  In  the  cases 
Just  dted.  In  tiiat  the  motion  fOr  a  new 
trial  In  this  case  was  not  filed  until  after 
the  adjournment  <tf  tiie  term  of  court  at 
which  the  judgmoit  was  rmdered,  and  con- 
sequently the  trial  Judge  would  have  no  ai^ 
thortty  to  have  acted  on  the  motion  In  any 
way,  Mcept  to  have  Mtiier  stricken  It  from 
the  fites  or  to  have  overruled  It  Doollttle 
V.  American  National  Bank,  68  Neb.  454,  78 


N.  W.  826;  Nelson  v.  Farmland  Bqpurity  Co., 
68  Neb.  604.  79  N.  W.  161. 

If  we  should  trait  this  case  as  ime  In 
which  no  motion  for  a  new  tiial  was  filed 
In  tiie  court  below,  and  should  apply  to 
It  the  mle  announced  tat  Farris  et  al..  School 
Board,  V.  State  ex  zeL  Murphy,  46  Neb.  857, 
60  N.  W.  890.  we  could  then  only  examine 
the  sufficiency  ot  the  pleadings  to  sustain  the 
Judgment,  and  the  pleadtaigs,  not  barring  been 
assailed  until  after  Judgment,  would  be  lib- 
erally construed,  so  as  to  be  sustained  If  pos- 
sible. Dodds  T.  McCormlck  Harvestliv  Ma- 
chine Go.  (Neb.)  87  N.  W.  Oil. 

The  affidavit  which  takes  tbe  place  of  a 
petition  In  tUs  case,  allies,  in  substance^ 
that  the  respondents  consUtuls  the  state 
printing  board  of  the  state  of  Nebraska; 
that  they  had  received  estimates  from  the 
offices  of  each  department  of  the  state  tar 
printing  according  to  law;  that  these  esti- 
mates Included  those  of  the  clertc  at  the  Su- 
preme Court  of  the  state  of  Nebraska  for 
eight  volumes  of  the  Reports  of  the  Supreme 
Court  including  the  volumes  bid  for  by  tiie 
relators.  The  affidavit  sets  out  the  advertls- 
Ing  for  bids,  as  provided  fOr  by  law,  and 
that  the  relators  were  the  lovrest  and  best 
bidders  for  volnmes  6S  and  65  of  said  Re- 
ports, their  bid  being  08  cents  per  page  on 
each  <a  these  volnmes.  It  also  alleges  that, 
notwithstanding  such  fact  the  respondents 
failed  and  refused  to  award  tiiem  the  Con- 
tract and  that  the  respondents  awarded  the 
contract  for  the  printing  of  the  said  volumes 
of  Supreme  Court  R^orts  to  the  State  Jour 
nal  Company  at  the  rate  of  f  1.15  per  page. 
l%ey  also  all^  that  tiielr  bid  iras  In  ac- 
cordance with  -tiie  schedule  and  spedfica- 
tions  furnished  by  the  said  recfttrndrats,  and 
was  accompanied  by  a  sufficient  bond,  which 
was  approved  by  the  respondente. 

It  Is  urged  by  counsel  for  the  respondente 
that  mandamus  vriU  not  lie  In  this  case,  be- 
cause rehitors*  sffidavlt  shows  that  the  con- 
tract for  the  printing  had  ahwady  been 
awarded  to  the  Stete  Jonmal  Company  be- 
fore this  action  was  commenced;  but  this 
position  Is  In  conflict  wltii  the  doctrine  an- 
nounced by  this  court  In  the  case  of  State 
ex  reL  Woodruff-Dmilap  Printing  Co.  v.  Cor- 
nell. 62  Neb.  26.  71  N.  W.  961.  In  that  casO 
parte  of  the  contract  for  printing  had  been 
let  to  two  other  bidders  before  the  applica- 
tion for  mandamus  was  Instituted,  but  not- 
withstendlng  this  fact  undw  the  law  then 
existing  the  writ  was  awarded  against  the 
board,  commanding  It  to  approve  relator's 
bid  and  award  him  the  mtire  contract  This 
case  also  estebllshed  the  principle  that  man- 
damus will  He  to  control  the  action  of  the 
stete  printing  boatd  In  the  awarding  of  its 
contracte  for  stete  printing  to  the  lowest  and 
best  bidder. 

The  law  under  which  the  decision  was  ren- 
dered in  the  case  of  Stete  ex  rel.  WoodmfP- 
Dunlap  Printing  Co.  j;,,,Oo^€(i,^pifp^^s 
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c  68,  Goni|>.  St  1001.  whl(di  provIdeB  "fliat 
eacta  artltie  or  piece  of  work  shall  be  Ud  on 
aeparately  and  tbe  contract  awarded  In  like 
manner  to  the  lowest  and  best  bidder.".  It 
seems  to  us  that,  applying  a  liberal  role  of 
constmctlon  to  this  pleading.  It  la  sufficient 
to  anstaln  the  general  finding  of  tbe  district 
court  awarding  the  peremptory  writ  prayed 
tot.  We  are  therefore  of  the  opinion  that, 
In  any  Tiew  we  may  talce  of  the  record  pre- 
sented to  us  in  this  cause,  ttie  Judgment 
of  the  lower  cotirt  sbonid  be  affirmed,  and 
we  so  recommend. 

POUND  and  SEDOWIOK.  OC..  concnr. 

Affirmed. 

POUND,  a  I  concnr  In  ttie  recommenda- 
tion of  my  Brother  OLDHAM.  The  position 
taken  by  counsel  for  re^^ndents  at  tlie  argu- 
ment was  that  tbe  allegations  of  their  an- 
swvt  atood  admitted,  and  hence  this  court 
was  to  consider  whether  the  affidavit  and 
answer,  taken  together,  sustain  tiie  Judg^ 
ment,  whlcdi  It  might  do  If  such  were  tbe 
case  without  a  motion  for  a  new  trial.  This 
position  Is  not  well  taken,  in  view  of  section 
668,  Code  GIt.  Proc.,  which  provides  that  tbe 
altematlTe  writ  or  affidavit  and  the  answor 
shall  be  the  sole  pleadings  In  mandamus.  Mo 
reply  was  required.  In  the  absence  of  a 
motion  for  a  new  trial,  we  cannot  review  a 
Judgment  awarding  a  writ  of  mandamus  fnr^ 
tber  than  to  see  that  it  is  sustained  by  the 
relator's  pleading.  Tbe  fActa  set  up  In  re- 
spondents' answer  may  have  been  admitted, 
but  as  the  record  stands  we  cannot  so  take  It. 


SULLIVAN  SAY.  INST.  t.  SHARP  et  al. 
(Sapreme  Court  of  Nebraska.  Jan.  8,  1902.) 

AFPBAL-RSVIBW— REFUSAL  TO  RELEASE 
HORTOAOB. 

1.  Wfaeo  tbe  evidence  is  fairly  conflicting,  or 
where  the  case  aa  made  by  tbe  evidence  is  anch 
that  reasonable  minds  might  fairly  differ  as  to 

the  correct  and  proper  conclusion  to  be  drawn 
tljerefrom.  a  finding  of  fact  made  by  the  trial 
court  will  not  be  disturbed  on  appeal.  Booth 
V.  Kesaler  et  al.  (Neb.)  87  N.  W.  552,  followed. 

2.  A  mortgagee  is  not  liable  for  a  failure  or 
refusal  to  release  a  mortgage,  when  tbe  right 
of  tbe  person  demanding  such  release  is  a  dis- 
puted question. 

Commlsslonera'  Opinion.  Department  No. 
2.  Appeal  from  District  Court,  Chase  Coun- 
ty; Norris,  Judge. 

"Not  to  be  officially  reported." 

Action  by  the  Sullivan  Saving  Institution 
against  Arnold  D.  Sharp  and  others.  Judg- 
ment for  defendants,  and  plahitiff  appeals. 
Modified. 

Flansburg  ft  Willlama,  for  appellant  N. 
K.  Origga,  for  appellees. 

OLDHAM,  a  This  was  a  suit  for  tbe 
fOTedosure  of  a  real  atate  mortgage.  Tbe 
petition  was  In  the  ordinary  fwm.  The  an- 
swer of  the  defendant  tb.e  Chase  Gbnuty 


Land  ft  Live  Stock  Company  admitted  the 
execution  and  ddlvery  of  the  mortgage  by 
Ita  grantors,  defoidant  Sharp  and  wife,  and 
pleaded  paymenL  The  answer  also  asked 
for  damages  on  a  counterclaim  against  tbe 
plaintiff  because  of  its  alleged  fftlluie  to  re- 
lease the  mortgage  after  the  payment  and 
demand  made  by  the  answttlng  defendant 
for  such  release.  There  was  a  finding  for 
tbe  defendant  by  tbe  court  below,  and  a 
Judgment  entered  canceling  tbe  mortgage 
of  plaintiff,  and  also  a  Judgment  rendered 
In  favor  of  plaintiff  on  ita  coontwclalm  for 
|100  damage  for  the  alleged  failure  and  re- 
fusal of  the  plaintiff  to  release  the  mort- 
gage on  demand  of  defendaiU  aftw  its  pay- 
ment bad  been  made.  From  thia  Judgment 
plaintiff  has  appealed  to  this  court 

The  only  question  called  to  oar  attention 
in  the  brief  of  appellant  la  the  contention 
that  Uie  Judgment  is  not  sustained  by  suf- 
ficient evidence.  Tbe  trial  proceeded  be- 
low largely  <m  a  stipulation  of  facte  and  a 
stipulation  as  to  what  the  evld«ice  would 
be  of  Oie  matortal  witnesses  for  botti  plain- 
tiff and  defendant  By  agreement  this  stip- 
ulation was  offered  In  evidence,  and  admit- 
ted by  tbe  trial  court  as  the  testimony  of 
these  witnesses.  It  appeared  without  dis- 
pute In  tiie  testimony  that  the  loan  In  con- 
troversy was  made  1^  C.  C.  Burr,  of  Idn- 
coln.  to  the  defendant  Sharp  and  wife,  and 
that  Burr  at  that  time  was  acting  as  the 
agent  of  tbe  plaintiff  In  making  loans  in 
Nebraska.  It  also  appears  wltbout  contro- 
versy that  all  tiie  coupons  on  tbe  note  were 
paid  either  by  Sharp  ta  tbe  d^endant  Ohaas 
County  Land  ft  Live  Stock  Company  to  O. 
C.  Burr,  and  that  such  coupons  so  paid  wefe 
returned  to  the  defendants.  It  also  appears 
that  at  or  about  tbe  time  of  tbe  maturity  of 
the  note  the  defendant  the  Chase  County 
Land  ft  Live  Stock  Company  paid  the  note 
in  foil  and  tbe  last  coupon  due  thetecm  to 
C.  C.  Burr,  and  that  the  coupon  was  re- 
turned to  the  defendant  but  tite  note  and 
mortgage  were  not  It  also  appears  from 
tbe  atipulation  of  tiie  parties  without  any 
dispute  that  Burr  was  permitted  not  on^  to 
collect  coupons  for  Interest  doe  on  plaintiff's 
loans,  but  he  was  permitted  to  collect  the 
principal  of  s^dd  loans,  and  to  relnveat  and 
reloan  tbe  money  so  collected  for  the  plain- 
tiff. The  testimony  confiicte  with  r^eroice 
to  Burr's  authority  to  collect  moru^  on  notes 
and  coupons  that  had  not  been  d^vered  to 
him  by  the  plaintiff.  Acowdlng  to  the  tes- 
timony admitted  as  that  of  the  witneas  Butt, 
he  had  this  authority;  but  according  to  the 
testimony  admitted  as  that  of  tbe  witness 
Farwell,  the  president  and  weston  manager 
of  the  plaintiff,  Burt  was  only  permitted  to 
collect  and  reinvest  anch  mmey  of  tbe  {Oaln- 
tiff  as  was  collected  from  notes  and  con- 
ptms  sent  to  him  by  plaintiff.  It  was  ad- 
mitted In  tbe  stipulation  that  after  the  col- 
lection by  Bur^^  IJie  In  this 
ctmtroversy  be  lua  a  seolemeiw  with  Far* 
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wdl  for  the  money  be  had  collected  for  tbe 
SnlUran  Sarings  Instltatton  and  bad  not  re- 
mitted, aj^  that  be  executed  mortgages  on 
orer  80,000  acres  of  real  estate,  and  also  on 
city  property  in  the  dty  of  Lincoln,  to  se- 
cure tbe  payment  of  over  $-10,000  of  tbe 
moneys  that  he  bad  collected  and  failed  to 
remit  It  la  stipulated  that  Burr  will  swear 
that  this  settlement  was  made  from  a  scbed- 
ole  wblcb  he  prepared  and  snbmltted  to 
Farwell  of  all  tbe  loans  which  be  had  collect- 
ed for  the  plalntur  and  had  not  remitted  at 
tbe  time  of  this  settlement  and  that  this 
schedule  contained  the  note  sued  on  In  this 
controrersy.  This  schedule  Is  attached  to 
and  made  a  part  of  the  stipulation  as  to 
BuzT's  testimony.  It  is  stipulated,  on  the 
contrary,  that  Parwell  would  testify  that  tbe 
settlement  that  he  made  with  Burr  was  only 
for  loans  which  had  been  forwarded  by 
plaintiff  to  Burr  for  collection,  and  did  not 
include  the  loan  in  cootroTcray.  Tbe  other 
testimony  admitted  was  largely  corrobora- 
tlTe  either  of  the  theory  of  Burr  or  of  Far- 
well  as  to  the  scope  of  Burr's  agency,  and 
was  about  evenly  balanced  in  tbls  respect 

We  think  that  In  this  state  of  the  record 
we  can  apply  to  tbls  case  with  much  pro- 
priety the  langnage  used  by  Holcomb,  J..  In 
the  case  of  Booth  t.  Kessler  et  al.  (Neb.)  87 
N.  W.  5SS,  when  he  sa^:  "We  incline  to 
tbe  Tlew  tiiat,  as  estaUlshed  tbe  ctI- 
dence>  it  Is  a  case  where  reasonable  minds 
might  Tory  properly  differ  as  to  the  proper 
concludons  to  be  drawn  therefrom,  and.  If 
BO,  we  are  not  warranted  In  disturbing  tbe 
finding,  even  though  we  might  be  of  the 
opinion  that  a  different  conclusion  than  that 
reached  by  tiie  trial  court  might  be  more 
proper.  Tbe  rule  Is  that  on  ai^al  and  a 
trial  de  noro  the  findings  of  the  district 
court  will  not  be  disturbed  unless  they  can- 
not be  reconciled  with  any  reasonable  con- 
struction of  the  testimony,  Gadsden  t. 
Plielps,  37  Neb.  590,  56  N.  W.  314."  We 
iherefcve  conclude  that,  so  far  as  the  court 
found  generally  for  tbe  defendants,  and  di- 
rected a  cancellation  of  tbe  mortgage.  Its 
Judgment  should  be  affirmed,  but  on  the 
question  as  to  the  sufficiency  of  the  evidence 
to  sustain  tbe  judgment  of  the  trial  court  on 
defendant's  counterclaim  for  damages  we 
are  unable  to  find  any  testimony  in  tbe  rec- 
ord which  we  think  sufficient  to  sustain  tbls 
Judgment  We  think  the  clear  weight  of  au- 
thorities sustains  the  proposition  that  a  mort- 
gagee is  not  liable  for  a  fallore  or  refusal  to 
release  a  mortgage  when  tbe  right  of  the  per- 
son demanding  sucb  release  Is  a  doubtful 
question.  I^ne  v.  Frake,  70  III.  App.  303; 
Benson  t.  Stever,  60  Mo.  App.  136;  Parkes 
T.  Parker,  57  Mich.  57,  23  N.  W.  458. 

We  therefore  recommend  that  tbe  Judg- 
ment of  the  district  court  rendered  on  de- 
fendant's counterclaim  for  damages  be  re* 
versed,  and  that  defendant's  counterclaim 
for  damages  be  dismissed,  and  that  the  Judg- 
ment of  tbe  district  court  finding  generally 


for  ttie  defendants  and  dismissing  plalntlflTs 
petition  and  directing  the  cancellation  of 
plaintiff's  mortgage  on  the  land  in  contio- 
rersy  be  affirmed. 

POUND  and  SBDOWIGK,  GC,  concur. 

Affirmed. 


BOHBB  V.  FASSLEB. 
(Supreme  Goort  of  Nebraska.  Jan.  8,  1902.) 

TAX  ZJBN—rORECLOSURB-SAUi. 

1.  Sales  of  real  estate  upon  foreclosnre  of 
tax  liesB  should  be,  as  far  as  practicable,  the 
same  aa  upou  mortgage  foreclosores;  and,  oo- 
less  the  decree  provides  otherwise,  tbe  tracts 
or  lots  must  be  appraised  and  sold  separately. 

Commlsslonen'  Opinion.  Department  Na 
2.  Error  to  District  Cour^  Wetater  Oounty; 
Beall,  Judge. 

"Not  to  be  officially  reported." 

Action  by  Chris.  Fassler  against  M.  P. 
Rober.  Judgment  for  plaintiff.  Defendant 
brings  error.  Reversed. 

Wharton  ft  Baird,  for  plaintiff  In  uror. 
A.  M.  Walters,  for  defendant  In  error. 

SEDGWICK,  a  This  Is  a  proceedhis  in 
error  to  review  an  order  of  tbe  district  court 
of  Webster  county  confirming  a  sale  of  real 
estate  on  a  decree  of  foreclosnre  of  tax  liens. 
The  petition  upon  which  tbe  decree  was  en- 
tered contains  more  than  40  counts,  each 
stating  a  cause  of  action  for  the  foreclosure 
of  tax  liens  upon  tbe  real  estate  described  In 
each  count  respectively,  so  that  more  than 
40  different  causes  of  action  were  tmlted  In 
the  same  petition.  On  tbe  15th  day  of  Janu- 
ary, 1S97,  trial  was  had,  with  a  general  find- 
ing In  favor  of  the  plaintiff,  and  a  decree 
against  all  of  the  various  tracts  of  real  es- 
tate described  In  the  petition  (except  one 
lot,  which  seems  to  have  been  excepted  from 
the  decree),  for  the  sum  of  11,261.22.  and  at- 
torney fees  and  costs.  The  order  of  sale  fol- 
lows the  decree,  and  directs  tbe  sale  of  the 
various  tracts  of  real  estate,  without  provid- 
ing that  they  shall  be  sold  separately;  and 
the  Bheritt'a  return  shows  that  be  sold  tbe 
real  estate  In  a  body  to  tbe  plaintiff,  Chris. 
Fassler,  for  $1,405.70.  Afterwards,  on  the  9tb 
day  of  May,  1808,  the  defendant  filed  a  mo- 
tion to  set  aside  tbe  sale.  Of  the  grounds 
urged  In  this  motion,  one  is  too  IndeQnlte  to 
be  considered;  the  second  is  not  now  Insist- 
ed upon;  and  the  third,  fourth,  and  fifth  are 
that  tbe  lots  were  not  appraised  separately, 
that  they  were  not  oCrered  for  sale  separately, 
and  that  they  were  not  sold  separately.  This 
motion  was  overruled,  and  tbe  sale  confirm- 
ed. 

The  errors  alleged  in  tbe  petition  in  this 
court  are  that  the  district  coort  erred  in  over- 
ruling tbe  motion  of  tbe  defendant  to  set 
aside  the  sale,  and  that  the  district  court 
erred  In  permitting  tbe  lots  to  be  sold  In 
bulk,  and  refusing  to  sustain  the  objections 
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of  tbe  plalntlir  in  enor,  and  m  falling  to  re- 
qnlre  tbe  appralaement  and  sale  <tf  tbe  lots 
separately.  The  decree  was  erroneons  In 
not  flzlny  tbe  amount  cbargeable  to  eaeb  lot 
reanectlTely;  bat  this  error  Ibe  defendant 
(now  plaintur  In  error)  walTOd,  and  did  not 
complain  tbereof  In  his  objection  In  the  dis- 
trict court,  nor  does  he  now  In  his  petition 
In  this  court 

Tbe  decree  ttf  Uie  court  should  stand,  bat 
can  the  sale  be  sustained  und«  Ibis  decree? 
We  think  not  The  statute  provides  that  up- 
on forefdosnre  of  tax  Hens  the  tract  or  lot 
shall  be  sold  In  all  req>ectB,  as  far  as  practi- 
cable, as  tiiough  the  same  were  a  mortgage. 
Section  179,  Revenue  Act  [Gomp.  St  1901,  c. 
77,  art  1].  And  section  860  of  the  Code  pro- 
vides that  "If  •  •  •  It  shall  appear  to  the 
court  Ibat  the  nutrtgaged  premises  are  so  sit- 
uated that  tbe  sale  of  the  whole  will  be  move 
braefldal  to  the  parties  tiie  decree  shall.  In 
tbe  first  Instance,  be  entered  tor  tbe  sale  of 
the  wbole  premises  accordingly,"  Where 
there  Is  no  snch  finding  and  decree,  tbe 
tracts  or  lota  must  be  appnteed  and  sold 
separately.  Laughlln  r.  Schuyler,  1  Neb.- 
409.  There  was  no  such  finding  and  decree 
in  this  case,  and  the  sheriff  should  have  sold 
tbe  tracts  and  lots  s^aratdy.  The  objec- 
tion to  the  sale  was  made  In  due  time,  and 
should  have  been  sustained. 

It  Is  recommended  that  the  order  of  the 
district  court  confirming  the  sale  be  reversed, 
and  a  new  sale  ordered. 

OliDHAH  and  POUND.  00.,  concur. 

Reversed,  with  directions. 


LTNCH  V.  BNOLEHABDT-WINNING- 

DAVISON  MBRCANTILB  CO. 

(Supreme  Court  of  Nebraska.   July  10,  1001.) 

FRAUDULENT  CONVETANCB—WIFB  AS  ORAN- 
TBB— PRESUMPTIONS— EX  EM  PTIONB 
—DIRECTING  VERDICT. 

1.  Transactioug  between  husband  and  wife  to 
the  prejadtce  of  creditors  should  be  carefully 
scrntSnized,  and  their  bona  fides  clearly  estab- 
lished. There  Ib  a  presamptl(Hi  acainst  tiie 
good  faith  of  snch  traosactiona,  which  must  be 
overcome  by  affirmative  proof. 

2.  One  member  of  a  partnerahli^  even  though 
the  head  of  a  ftmily,  cannot  claun  as  exempt 
from  forced  sale  upon  execution  any  portion  of 
the  partnership  property  which  has  been  levied 
upon  to  satitiff  tne  claims  of  the  firm  creditors. 
TilVa  Case.  3  Neb.  261,  followed. 

3.  It  is  not  necessary  to  snbmit  a  cause  to  a 
jury  unless  there  is  evidence  which  will  war^ 
rant  a  verdict  in  favor  of  the  party  producing  it. 

Commissioners'  Opinion.  Department  No. 
2.  Error  to  District  Court,  Richardson  Oonn- 
ty;  Letton,  Judge. 

"Not  to  be  officially  reported." 

Action  by  Charles  D.  Lynch  against 
the  Englehardt-WInntng-DavIson  Mercantile 
Company.  Judgment  for  defendant,  and 
pUiIntlff  brli^  error.  Affirmed. 


Y 1.  Se«  Frauduloit  OonveraBoss,  vol.  M,  Cent. 
Dig.  II  SS7,  802.  814. 


Reavla  ft  Beavla,  fior  plalntilt  Is  mot. 
F.  Uartln,  for  defendant  In  error. 

OIiDHAJC.  0.  This  was  a  suit  In  replevin. 
Instituted  against  tbe  sberiff  of  Richardson 
county,  Neb.,  tbr  tbe  possesion  of  a  stock 
of  millinery  goods.  Tbe  sheriff  held  tbe 
goods  under  an  order  <tf  attachment  issued 
from  tbe  county  court  of  Richardson  county. 
Neb.,  at  the  suit  of  the  defendant  against 
the  firm  of  Lynch  ft  Tsn  Scyoc.  At  the 
trial  of  tbe  caose  In  the  district  court  the 
judgment  creditor,  EnglehardtrWlnnlng-Da- 
vlson  Mercantile  Cmnpany,  was  substituted 
by  agreement  of  tiie  parties  as  d^endant 
Instead  of  the  sheriff.  Tbe  regularity  of  the 
attachment  proceedings  agatoat  tiie  firm  of 
Lynch  ft  Van  Bcyoc  was  admitted.  Plaintiff 
claimed  title  to  the  goods  by  virtue  of  a 
bill  of  sale  executed  to  him  by  the  firm  of 
Lynch  ft  Van  Scyoc  prior  to  the  levy  of  the 
writ  of  attachment  After  tbe  testimony  was 
taken,  the  court  directed  a  verdict  for  the 
defendant  for  the  amount  of  bis  judgment 
lieu.   Plaintiff  brings  error  to  this  court 

The  queetlim  to  be  determined  from  tbe 
record  Is  whethor  tbwe  was  ai^  competent 
testimony  shown  in  tbe  bfll  of  exceptions 
that  would  have  been  snffldent  to  have  sus- 
tained a  verdict  fbr  the  plaintiff  It  one  bad 
been  rendered  by  tbe  Jury;  for,  if  there 
Is  any  such  evidence  In  the  record.  It  would 
have  been  the  duty  of  tbe  trial  Judge  to 
submit  such  evidence  to  tbe  Jury,  under 
proper  Instructions,  and  bis  refusal  to  do  so 
would  constitute  rererslble  error.  Plaintiff 
contends  that  tihere  Is  evldonce  to  the  rec- 
ord tending  to  show  the  good  faltb  of  the 
purchase  of  tbe  stock  of  goods  by  the  plato- 
tiff  prior  to  the  attachmoit  proceedings,  and 
this  claim  we  shall  first  examine  to  the 
light  of  the  evidence  as  preserved  to  tbe 
bill  of  exceptions.  Plaintiff  Is  tbe  husband 
of  tbe  senior  member  of  the  firm  of  I^nch 
ft  Van  Scyoc  on  the  6th  day  of  April.  1805. 
At  tbe  time  of  the  purchase  a  part  of  the  pur^ 
chase  price  was  paid  to  cash,  and  the  re- 
mainder was  to  be  paid  to  80  and  60  days. 
Other  purchases  were  made  from  time  to 
time,  and  some  remlttonces  of  small  amounts 
were  also  made  to  the  defendant  It  ap- 
pears from  testimony  offered  by  the  plahi- 
tiff  that  the  first  payment  was  made  by 
mon^  furnished  by  Mrs.  Lynch,  and  that 
tbe  remalntog  paymenta  were  made  out  of 
the  earnings  of  the  firm;  that  the  Junior 
member  of  the  firm,  Miss  Van  Scyoc,  expect- 
ed to  get  money  from  her  father  to  pay  her 
share  of  tbe  purchase  price  of  the  atock, 
but  failed  to  do  so.  The  evidence,  however, 
deariy  shows  that  all  bills  of  goods  were 
purchased  to  the  firm  name  of  Lynch  ft  Van 
Scyoc,  and  that  all  remittances  were  made 
to  that  name,  and  that  all  transactions  and 
correspondence  between  defendant  and  the 
firm  were  conducted  to  the  firm  name  of 
Lynch  &  Van  Scyoc.  It  also  clearly  ap- 
pears that  the  plaintiff,  Charles  D.  Lynch, 
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knew  all  about  the  financial  condition  of  the 
firm  at  the  time  he  made  the  pretended  pnr- 
chaae  of  the  goods  of  the  firm.   It  also  plain- 
ly appears  that  he  recognized  the  concern 
as  a  firm,  because  his  bill  of  sale  was  slsned 
and  executed  by  each  member  of  the  firm, 
and  In  his  petition  be  allies  that  he  pnr- 
chased  the  goods  from  the  firm,  and  that  I 
Miss  Van  Scyoc  owned  a  one-fonrth  Interest  | 
In  the  stock  of  the  firm.   It  Is  tme  that  In  ' 
bis  reply  he  attempts  to  deny  the  allega-  i 
tlong  of  bis  petition  so  far  as  Miss  Van  i 
Scyoc'a  Interest  in  the  firm  was  concerned,  ; 
and  to  claim  that  Mrs.  Lynch  owned  the  | 
entire  stock  of  goods,  and  that  It  was  ex-  ; 
empt  property,  and  not  a  subject  of  fraud-  ; 
Qlent  alienation.   But  of  this  contention  we  | 
8bal]  speak  later. 

The  evidence  offered  by  plalntUf  to  sas- 
taln  the  claim  of  the  bona  fldes  of  the  ' 
purchase  of  the  stock  by  him  Is  lamentably 
weak  and  tinsatlsfactory.    He  admits  that 
be  was  in  the  store  on  the  20th  day  of  June, 
1895,  when  the  collecting  agent  and  attor^ 
ney  of  defendant  came  In  with  Its  account,  . 
Bud  attempted  to  get  the  members  of  the  ; 
firm  to  glre  him  a  cbattel  mortgage  on  the  ] 
goods  of  the  firm  as  a  security  for  its  debt  ; 
Tlie  eridence  shows  that  this  was  In  the  ; 
forenoon  of  the  20tb  of  June,  1896.  The  an-  : 
disputed  evidence  Is  that  the  attorney  for  the  ; 
defendant  drew  up  a  chattel  mortgage  on  '. 
the  effects  of  the  firm  for  the  security  of  Ita  ' 
debt,  and  gave  it  to  the  members  of  the 
firm  to  sign  and  execute,  and  that  they  told 
him  that  they  would  see  about  It  The  otI-  I 
dence  also  shows  that  they  (the  members  of  : 
the  firm)  went  to  the  ofllce  of  their  attorneys,  ; 
and.  Instead  of  executing  the  cbattel  mort-  i 
gage,  made  a  bill  of  sale,  copied  from  the  I 
description  In  the  chattel  mortgage,  of  the  i 
entire  stock  to  plalntUf,  and  that  they  re- 
turned to  the  store  after  the  bill  of  sale  bad 
been  executed  and  delivered  to  plaintiff,  and 
met  the  defendant's  agent,  and  asked  him 
to  wait  longer,  and  that  they  would  try 
and  get  him  some  money  to  pay  on  the  ac- 
connt.  Instead  of  giving  him  a  chattel  mort-  ' 
gage  for  security.   The  evidence  also  shows 
that  there  was  no  apparent  change  In  the  . 
management  of  the  firm  after  the  bill  of  sale 
was  given  to  the  plaintiff.   Plaintiff  claims 
that  be  borrowed  the  money  from  bis  wife's 
btber  to  pay  for  the  stock.   He  also  admits 
that  he  subsequently  turned  the  stock  over 
to  his  wife's  mother.   The  law,  as  appllca-  ^ 
ble  to  transactions  of  tbe  character  described  i 
In  plalntifTs  own  testimony  In  this  case,  Is  ; 
well  settled.    The  transaction  was  between 
near  relatives,  so  for  as  the  plaintiff  and 
the  senior  member  of  the  firm  were  con- 
cerned, and  at  a  time  of  Impending  flnan-  ; 
cial  disaster  to  the  grantors  In  the  bill  of  : 
■ale;    consequently   the   conveyance  was 
prima  fade  fraudulent  as  to  creditors,  and 
the  burden  of  proof  was  on  the  plaintiff  to 
clearly  and  satisfactorily  establish  the  good 
tilth  of  tbe  sale.  Anltman  t.  Obenneyer,  6  i 


Neb.  260;  Banks  v.  BarUett,  8  Neb.  829; 
Lipscomb  V.  Lyon,  19  Neb.  511,  27  N.  W.  781; 
Koch  T.  Bbodes,  10  Neb.  447,  6  N.  W.  76T; 
Boy  V.  McPberson,  11  Neb.  200,  7  N.  W.  878; 
Hoagland  v.  Wilson,  IS  Neb.  820,  18  N.  W. 
78;  Klrchman  v.  Corcoran  (Neb.)  70  N.  W. 
916;  Oarson  v.  Stevens,  40  Neb.  112,  68  N. 
W.  S4S.  ^  Am.  St  Rep.  661;  Stelnkrans  v. 
Kortb,  44  Neb.  777,  62  N.  W.  1110.  It  Is 
also  the  law  that  where,  as  In  the  case  at 
bar,  the  purchaser  had  knowledge  ct  such 
fticts  as  would  lead  any  honest  man,  using 
ordinary  caution,  to  make  further  inquiries 
whereby  the  fraud  would  be  discovered,  he 
would  be  deemed  to  have  notice  of  the  fraud. 
Temple  v.  Smith,  13  Neb.  513,  14  N.  W.  B27; 
Edwards  v.  Held,  30  Neb.  645,  68  N.  W.  202, 
42  Am.  St  Rep.  607.  The  evidence  of  plain- 
tiff outlines  nothing  but  a  blotohed  and 
piebald  caricature  of  an  honest  transaction 
that  la  tatooed  with  every  badge  of  fraud 
known  to  tbe  law  writers,  and  the  court 
below  would  have  been  derelict  In  his  duty 
had  be  submitted  this  Issue  to  the  Jury 
with  any  other  than  a  peremptory  Instruc- 
tion to  find  for  the  defendant. 

Tbe  only  other  question  to  be  disposed  of 
Is  as  to  whether  there  was  any  competent 
testimony  Introduced  by  plaintiff  tending  to 
show  that  these  goods  were  exempt  prop- 
erty, and  consequentiy  not  the  subject  of 
fraudulent  alle^tion.  As  already  pointed  out 
In  this  opinion,  the  evidence  clearly  sbows 
that  this  was  an  indebtedness  of  a  partner* 
ship  firm;  that  It  was  procured  as  such, 
and  treated  as  such  from  tbe  time  the  firm 
began  business  until  the  day  the  reply  was 
filed  in  this  suit  In  the  court  below.  The 
wise  and  humane  provisions  for  homestead 
and  personal  exemptions  enacted  by  the  heg- 
Islature  for  the  benefit  of  the  head  of  each 
family  In  this  state  have  no  application  to 
personal  or  real  property  owned  by  a  partner- 
ship firm.  A  partnership  la  a  legal,  but  not 
a  Bodal,  entity.  It  can  own  property,  It  can 
buy  and  sell.  It  can  sue  and  be  sued,  and 
It  can  plead  and  be  Impleaded  in  the  courts 
of  the  land;  bnt  It  can  neither  marry  or 
be  given  In  marriage,  nor  perform  any  oth- 
er social  function  essential  to  its  being  ele- 
vated to  the  dignity  of  becoming  the  head 
of  a  family.  This  court  has  repeatedly  held 
that  a  member  of  a  partnership  firm,  al- 
though the  head  of  a  family,  cannot  claim  as 
exempt  from  a  forced  sale  upon  execution 
any  portion  of  the  partnership  property 
which  has  been  levied  upon  to  satisfy  the 
claims  of  the  creditors  of  the  firm.  Tlll's 
Case,  3  Neb.  261;  Roop  v.  Herron,  15  Neb. 
78,  17  N.  W.  353;  Rosenbaum  ft  Co.  v.  Hay- 
den  &  Co.,  22  Neb.  744,  36  N.  W.  147;  Hlxon 
ft  Chatfield  v.  Nash,  12  Ohio  St  647,  80  Am. 
Dec.  390.  It  follows  from  the  above  that 
there  was  no  competent  testimony  offered  by 
the  plaintiff  to  have  sustained  a  verdict  In 
bis  favor  bad  the  cause  been  submitted  to 
the  Jury;  hence  we  think  tliat  the  MfiiMV^ 
was  fully  Justified  In  Kfii^^ Vl^M^^ 
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the  defendant  Barns  t.  Fairmont;  28  Neb. 
866,  45  N.  W.  175;  Slayton  t.  Fremont.  El  & 
M.  y.  R.  Co..  40  Neb.  810,  69  N.  W.  610; 
Chicago,  B.  it  Q.  R.  Co.,  t.  Hlldebrand,  ^ 
Neb.  33,  60  N.  W.  336;  ZltUe  T.  Schlesinger. 
46  Neb.  844,  66  N.  W.  802. 

It  Is  therefore  recommended  that  the  judg- 
ment of  the  district  court  be  afiBrmed. 

POUND  and  SEDGWICK,  Ca,  concur. 

Affirmed, 

DAVIS  et  al.  t.  OREENWOOD  et  aL 

(Supreme  Court  of  Nebraska.  Jan.  8,  1902.) 

MORTGAOB  FORBCLOSURB-RIOHT  TO  REDEBU 
—CONTRACT— CONSTRUCTION— STATUTE  \ 
OF  FRAUDS— WAIVBB.  j 

1. 0.  held  a  first  mortgage  and  D.  and  F.  a  ' 

Becond  mortgage  on  certam  town  lota.   G.  fore-  i 
closed  his  mortgage,  but  failed  to  make  D.  and  i 
F.  parties  to-the  action.   Prior  to  any  sale  un-  I 
der  the  decree  of  foreclosare  D.  and  F.  pro-  : 
cured  a  conveyance  of  the  lots  fi-om  the  ownur  ! 
in  full  satisfaction  of  ttieir  mortgage,  and  went  ' 
into  possession.   They  also  entered  Into  a  verbal  ! 
agreement  with   G.   by  the  terms  of  which  i 
they  were  to  pay  him  on  a  certain  specified  ' 
date  in  the  future  the  fall  amount  of  his  decree,  ' 
together  with  costs  of  the  action  and  the  at- 
torney's fee  therein  incurred,  and  to  make  a 
deed  to  Q.  conveying  to  him  the  lots  as  security 
tor  the  performance  of  the  agreement  on  their 
part,  G.  to  reconvey  to  them  when  payment 
was  made.   Bcld,  that  D.  and  F.,  not  being 
made  parties  to  the  action  of  foreclosure  in- 
stituted by  G.,  had  a  legal  right  to  redeem  i 
from  hia  mortgage  by  paying  the  amount  of  I 
his  decree,  and  that  the  agreement  above  set 
out  was  simply  an  agreement  to  give  D.  and 
F.  the  right  to  redeem  on  the  terms  therein 
mentioned  without  an  action  brought  for  that 
pui-pose,  and  that  it  could  be  enforced  although 
not  in  writing.   The  defendant,  in  hia  answer, 
having  admitted  the  agreement  aa  claimed  by 
the  plalDtiffs,  has  waived  the  statute,  even  if 
the  contract  was  obnoxious  thereto.   Connor  t. 
HiDgtgen,  27  N.  W.  443,  19  Neb.  472. 

OommlBslonerB'  Ojilnlon.  Department  No. 
8.  Appeal  from  District  Court,  Dixon  Coun- 
ty; Evans,  Judge. 

"NiA  to  be  offldally  reported." 

Action  by  A.  A.  Davis  and  others  against 
Joseph  Greenwood  and  others.  Judgment 
for  defendants,  and  plaintiffs  appeal.  Af- 
firmed. 

W.  E.  Gantt  and  A.  E.  Barnes,  for  appel- 
lants.  McCarthy  Sc.  Pearson,  for  appellees. 

DUFFIB,  C.  On  March  27,  1896,  Joseph 
Greenwood,  one  of  the  appellants,  was  the 
owner  of  a  mortgage  on  lots  23  and  24  in 
block  6  In  the  village  of  Emerson,  Neb., 
made  to  secure  the  sum  of  J300,  and  which 
was  a  first  Hen  on  said  lots.  The  appellees, 
A.  A.  Davis  and  I.  J.  Fuller,  were  the  own- 
ers of  a  second  mortgage  on  said  lots  made 
to  secure  the  payment  to  them  of  the  sum 
of  $250.  On  the  date  above  mentioned. 
Greenwood  commenced  an  action  In  the  dis- 
trict court  of  Dixon  county  to  foreclose  his 

^  1.  Sm  Fraud!,  8tBtut«  of,  vol.  23,  Cent  Dig.  Si 


noortgage,  but  omitted  to  make  Davis  and 
Fuller,  the  second  moitgagees,  parties  to 
such  foreclosure  proceedings.  April  29, 1806, 
a  decree  of  foreclosure  was  entered  by  the 
court,  the  amount  found  due  being  the  sum 
of  ¥360,  which  was  to  draw  10  pee  cent,  in- 
terest from  that  date.  On  January  28.  189T, 
Davis  and  Fuller  took  from  William  Kel- 
lotMI,  the  owner  of  the  lota,  a  conveyance 
thereof  In  full  satisfaction  of  their  mort* 
gage,  and  fbey  allege  that  on  the  same  day 
they  entered  Into  an  oral  agreement  with 
Greenwood  In  ^ect  as  follows:  They  were 
to  pay  the  taxes  due  on  the  land,  together 
with  the  coste  made  in  Ihe  fbreclosure  pro- 
ceedings, Including  an  attorney's  fee  of  (25, 
and  on  the  1st  aay  of  October,  1807,  they 
were  to  pay  him  the  amount  of  his  decree, 
with  10  per  cent  interest  thereon,  which 
was  computed  and  found  to  be  9401.87.  On 
the  payment  of  these  several  sums  Green- 
wood was  to  give  them  a  quitdalm  deed  of 
the  lots,  and,  to  secure  him  Hbe  payment  of 
said  sums,  they  made  to  him  a  deed  of  the 
premises,  thus  vestluf  htm  with  full  title 
thereto.  On  the  same  day  it  la  alleged  they 
paid  the  sum  of  $50,  being  the  amount  of 
taxes  due  on  the  lota,  the  costs  In  the  fore- 
closure case  instituted  by  Greenwood,  and 
the  attorney's  fee  agreed  upon,  and  they 
afterward  executed  to  Greenwood  a  convey- 
ance of  the  premises.  October  1,  1897,  ther 
tendered  to  Greenwood  the  snm  of  9^01.37. 
and  demanded  from  him  a  conveyance  of 
the  lots,  which  he  refused,  and  tfaereafta 
and  prior  to  the  commencement  of  this  ac- 
tion Greenwood  conveyed  the  lots  to  his  ris- 
ter  and  codefendant,  Mrs.  Lnsslw.  Novon- 
ber  19,  1887,  Davis  and  Fuller  filed  their 
petition  in  this  cause,  setting  out  all  of  the 
foregoing  facta,  and  the  further  fact  that 
they  had  taken  possession  of  the  Iota  in  con- 
troversy on  January  28,  1897,  and  were  then 
In  possession,  and  asking  that  the  deed  tnm 
Greenwood  to  bis  sister  be  canceled,  and 
that  he  be  required  to  convey  to  them. 

Greenwood,  in  his  answer,  does  not  dray 
the  agreement  as  set  out  by  the  plalii,tlSe. 
except  that  he  Imrists  that,  In  addition  to 
the  payment  of  the  decree,  with  interest 
thereon,  and  the  taxes,  ■  'osts,  and  attorney's 
fee,  the  plalntlfte  were  to  turn  over  to  him 
the  possession  of  the  premises.  We  copy  the 
third  paragraph  of  bis  answer:  "Further 
answering,  the  def^dant  denies  that  he  ever 
entered  Into  a  contract  with  plalntlffB  as  set 
out  in  imragraphs  three  and  four  of  plain- 
tiffs' petition,  but  avers  the  facts  to  be  tbst 
he  did  agree,  on  or  about  the  28tfa  day  of 
January,  1897.  to  allow  the  plalntlffB  to  re- 
deem said  proiferty  for  the  amount  due  him, 
namely,  the  .sum  of  $S50,  and  interest  at 
ten  per  cent,  thereon,  provided  the  said 
plalntiflTs  would  procure  the  title  to  ssid 
premises,  and  convey  the  same  to  this  de- 
fendant, and  also  turn  over  to  this  defend- 
ant the  possesion  of  said  premises  fbr  de- 
fendant's use  ftifl^e&^feO^gteit  upon 
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the  payment  to  this  defendant  on  or  about 
the  1st  day  of  October,  1897,  tbe  Hom  of 
money  due  talm  against  said  premises,  that 
be  would  recoDvey  to  the  said  plaintiffs  said 
premises,  and  turn  tbe  same  over  to  them. 
Defendant  avers  that  tbe  plalntlfCs  failed, 
neglected  and  refused  to  turn  over  tbe  pos- 
session of  said  premises  as  agreed  upon,  but 
kept  the  same  themselTes.  and  have  main- 
tained possession  of  said  premises  ever  since, 
collecting  tbe  rents  and  profits  therefrom, 
which  rents  and  profits  tbey  have  failed  to 
account  for  or  turn  over  to  this  defend- 
ant."  The  district  court  found  the  facts  as 
allied  by  the  plaintiffs,  and  entered  a  de- 
cree canceling  the  deed  made  by  Green- 
wood to  his  sister,  and  ordering  blm  to  con- 
vey the  lots  to  the  plaintiffs  upon  their  pay- 
ing Into  court  within  20  days  tbe  sum  of 
$350,  with  10  per  cent  Interest  thereon  from 
the  29tb  of  April.  1880.  or  upon  tbe  Imme- 
diate payment  by  them  of  tbe  sum  of  ^1. 
From  this  decree  tbe  defendants  have  ap- 
pealed. 

It  is  first  insisted  that  no  agreement  was 
ever  consummated  between  tbe  parties  as  al- 
leged by  the  plaintiffs.  In  tbe  face  of  the 
third  paragraph  of  tbe  answer,  above  set 
out,  we  cannot  understand  this  claim.  Both 
parties,  by  their  pleadings,  assert  an  agree- 
ment concerning  these  lots,  and  It  Is  quite 
plsin  to  us  that  tbe  only  difference  between 
them  is  the  claim  made  by  Greenwood  that 
be  was  to  be  given  possession  of  the  prop- 
erty, and  to  hare  the  rents  and  profits  aris- 
ing therefrom.  In  addition  to  being  paid  the 
amotmt  found  due  talm  In  the  decree  of  fore- 
closure, with  10  per  cent.  Interest  thereon, 
together  with  costs  and  attorney's  fees.  The 
district  court  found  against  him,  as  we  think, 
on  ample  evidence  going  to  show  the  agree- 
ment as  claimed  by  tbe  plaintiffs;  and  It 
was  not  until  this  finding  was  made  that  be 
takes  tbe  position  that  no  agreement  was 
ever  consummated.  Tbe  statute  of  frauds  is 
urged  on  the  argument  as  an  obstacle  stand- 
ing in  the  way  of  affording  relief  to  the 
pleintiffB.  This  Is  an  objection  not  urged 
Id  the  lower  court,  nor  can  we  see  that  there 
Is  any  merit  io  the  claim.  The  plaintiffs 
beld  a  second  mortgage  on  the  lots  In  ques- 
tion. Greenwood,  In  his  foreclosure  proceed- 
ings, did  not  make  tbem  parties.  A  sale  un- 
der this  decree  would  not  pass  good  title, 
for  the  reason  that  the  plaintiffs,  not  being 
foreclosed  of  that  right,  might  at  any  time 
during  the  life  of  their  mortgage  redeem 
from  Greenwood  or  the  purchaser  at  bis 
foreclosure  sale.  In  this  condition  of  affairs, 
the  parties  met,  and  confessedly  made  an 
agreement  respecting  their  rights  In  the 
premises.  That  agreement  was  so  far  per- 
fected that  the  plaintiffs  paid  part  of  the 
consideration,  took  possession  of  the  lots,  and 
executed  to  Greenwood  a  conveyance  thereof 
as  security  that  they  would  pay  talm  the  bal- 
ance due  under  the  agreement.  Tlie  whole 
i-ffcct  of  till!  agreement  was  lim^dy  to  give 


the  plaintiffs  ttae  privilege  of  redeeming  ttae 
Greenwood  mortgage  without  an  action 
brought  for  that  purpose.  That  they  taad 
the  legal  right  to  redeem  by  suit  Is  unques- 
tioned; that  an  oral  agreement,  based  upon 
a  sutficlent  consideration,  allowing  them  to 
redeem  without  suit  brought  for  that  pur- 
pose, but  upon  condition  made  by  ttae  par- 
ties themselves.  Is  obnoxious  in  any  way  to 
the  statute  of  frauds,  we  do  not  believe. 
But,  should  we  be  mistaken  in  this  view  of 
the  case,  the  decree  should  be  npheld  for 
another  reason.  It  was  beld  In  Connor  t. 
HIngtgen,  19  Neb.  472,  27  N.  W.  443,  that, 
"where  tbe  defendant,  in  his  answer,  ad- 
mits subfltantlfllly  the  contract  set  out  In 
tbe  petition,  but  alleges  that  tbe  plaintiff 
has  violated  Its  provisions,  and  there  Is  no 
plea  of  the  statute  of  frauds,  the  statute  will 
be  considered  waived."  In  elth^  view  of 
tbe  case,  we  are  satiafled  that  tbe  decree  of 
the  district  court  la  right,  and  recommend 
its  affirmance. 

ALBERT  and  AMES.  QC,  concur. 

Affirmed. 

UNION  PAC.  R.  CO.  V.  LOTWAT. 

(Supreme  Court  of  Nebraska.  Jan.  8,  1902.) 

NEW  TRIAZ«-DBATH  OF  JUDGB-IN8TRUC- 
TIONS-OBJBCTIONS. 

1.  A  court  presided  over  by  ttae  succesBor  of 
a  deceased  judge  has  author!^  to  grant  or  deny 
a  motion  for  a  new  trial  In  a  case  tried  by  ttae 
deceased  while  in  office. 

2.  Ttaat  a  court  has  given  an  tawtmction  cov- 
ering matters  outside  ttae  Issues  made.  Is  not 
a  cause  of  complaint  by  a  party  who  hag  him- 
self requested  an  instruction  substantially  tbe 
same  as  that  of  which  complaint  is  made. 

Commissioners'  Opinion.  Department  No. 
3.  Error  to  District  Court,  Dodge  County; 
Grlmison,  Judge. 

"Not  to  be  officially  reported." 

Action  by  Charles  Lotway  against  the 
Union  Padflc  Railroad  Company.  Judgment 
for  plaintiff.  Defendant  brings  error.  Af- 
firmed. 

W.  R.  Kelley.  J.  U.  Baldwin,  and  E.  P. 
SmHh,  for  plaintiff  In  error.  F.  W.  Button, 
for  defendant  in  error. 

DUFPIE,  a  This  action  was  brought 
against  the  Union  Pacific  Railroad  Company 
to  recover  damages  for  the  destruction  by 
fire  of  the  plaintiff's  buildings,  together  with 
their  contents.  The  petition  alleges  "that 
said  fire  was  caused  by  the  negligence  and 
want  of  proper  repair  of  the  locomotive  and 
engines  of  tbe  defendant,  and  by  careless- 
ness of  tbe  agmts  and  servants  of  said  de- 
fendant." Among  other  allegations  of  ttae 
answer  Is  the  foIJowing:  "Further  answer- 
ing, said  defendant  avers  that  the  engines  on 
all  of  the  trains  operated  or  controlled  by  it 
In  the  state  of  Nebraska,  at  or  about  the 
date  of  said  allied  fire,  were  In  perfect  or- 
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der  and  repair,  and  pn^riy  conatructed  and 
equipped  with  all  appliances  In  general  nae 
for  preTentlng  the  escape  of  fire  therefrom, 
and  were  managed  with  care  and  skill  by 
competent  and  experienced  employes  of  the 
d^endant,  appointed  therefor,  and  In  charge 
of  said  engines;  and  that  the  said  engines 
were  subjected  and  underwent  careful  and 
thorough  Inspection  by  a  competent  and  skill- 
ful person  as  often  as  once  In  every  two 
days  before  going  uptw  the  road,  and.  If  any 
defect  was  discoTered,  It  was  at  once  thor- 
oughly and  perfectly  repaired  on  the  said 
engine  before  the  same  was  sent  out  upon 
the  road."  The  Jury  returned  a  verdict  in 
favor  of  the  plalntUf  below  In  the  sum  of 
9175.  upon  which  Judgment  was  entered,  and 
the  railroad  company  has  brooght  the  rec<nd 
here  for  review. 

The  case  was  tried  before  the  late  Judge 
Marshall,  who  died  before  the  motion  for  a 
new  trial  was  passed  on.  The  motion  for  a 
new  trial  came  on  to  be  beard  before  Judge 
Grlmison,  who  overruled  the  same,  and  en- 
tered Judgment  on  the  verdict 

The  Srst  assignment  urged  in  the  brief  of 
the  plaintiff  In  error  is  the  order  of  Judge 
Grlmison  In  overruling  the  motion  for  a  new 
trial.  It  Is  Insisted  that  the  plaintiff  in  et^ 
ror  was  entitled  to  a  new  trial  as  a  matter 
of  right;  that  Judge  Marshall,  who  tried  the 
case,  having  deceased  without  disposing  of  the 
motion,  no  other  Judge  was  qualified  to  pass 
upon  the  evidence,  and  to  say  whether  the 
verdict  was  supported  by  the  evidence;  that 
the  appearance  and  demeanor  of  the  witness- 
es, their  candw,  or  apparent  prejudice  In  fa- 
vor of  one  party  or  the  other,  were  matters 
which  could  not  be  determined  by  any  one 
except  the  trial  Judge  who  saw  and  beard 
them.  White  there  Is  much  force  in  this  ar- 
gument, the  question  has  been  decided  against 
the  contention  of  the  pL^lntlff  In  error  In  the 
late  case  of  Ooos  v.  Fred  Krug  Brewing  Com- 
pany,  60  Neb.  783,  84  N.  W.  25a 

The  court,  In  its  ninth  Instruction,  told  the 
Jury  that:  "If,  from  the  evidence,  you  find 
and  believe  that  said  fire  was  started  and 
set  out  by  sparks  of  fire  «nltted  from  the 
smokestack  from  the  defendant's  said  engine, 
and  that  they  were  so  emitted  by  reason  of 
defendant's  negligence  in  not  having  equip- 
ped Bald  engine  with  a  spark  arrester.  In 
proper  repair,  of  the  most  approved  kind  In 
general  use  for  locomotive  engines,  and  that 
by  reason  thereof  the  said  sparks  of  fire  were 
so  emitted,  and  thereby  kindled  and  started 
said  fire  and  burned  plaintiffs  said  property, 
then  the  Jury  In  that  case  should  find  for 
the  plaintiff."  It  Is  insisted  that  this  In- 
struction Is  erroneous,  for  the  reason  that  the 
only  negligence  complained  of  In  the  petition 
filed  was  the  want  of  proper  repair  of  the 
locomotive  and  engine  of  the  defendant  We 
were  at  first  disposed  to  think  that  the  court 
erred  in  Instructing  the  Jury  as  above  set 
forth.  The  only  negligence  which  the  plain- 
tiff below  alleged  against  the  defendant  be- 


low was  a  failure  to  keep  its  engines  In  ^np- 
er  repair.  It  Is  nowhere  alleged  or  claimed 
that  the  engines  were  not  equipped  with  the 
best  appliances  in  genial  use,  and  tiie  issue 
was  not  made  that  the  company  was  in  any 
manner  negllgwt  in  the  character  of  the 
pliances  with  which  Its  locomotives  were 
equipped.  The  complaint  and  the  sole  Issoe 
tendered  by  the  plaintiff  was  the  negligence 
of  the  company  In  a  failure  to  property  repair 
Its  engines.  We  find,  however,  that  the  in- 
struction given  by  the  court  was  In  eflfect 
asked  by  the  plaintiff  in  error. 

The  second  request  of  the  plaintiff  in  error 
Is  as  follows:  "If  you  believe  from  the  evi- 
dence that  the  plalntlfTs  property  was  In- 
jured by  fire  caused  by  fire  or  qiarks  escap- 
ing from  defendant's  locomotlTe,  while  pass- 
ing along  the  railroad,  in  manner  and  form 
as  charged  In  idaintUTs  petition,  then  these 
facts  make  a  prima  fade  case  ot  negligence 
against  the  defendant  and  the  burden  of 
proof  is  then  npon  the  defendant  to  rebut  this 
prima  facie  case  by  showing  affirmatlTely,  by 
a  preponderance  of  evidence,  that  at  the  time 
In  question  the  engine  was  pr(^>erly  constnict- 
ed  and  equipped  with  Improved  appliances 
In  general  use  by  railroads  for  preventing  the 
escape  of  fire,  and  that  these  appliances  were 
all  in  good  repair  and  condition  as  regards 
the  escape  of  fire,  or  that  all  reasonable  care 
and  cantion  had  been  taken  to  ke^  them 
In  such  repair  and  condition,  and  tiiat  the 
engine  was  carefully  and  skillfully  handled 
as  regards  the  escape  of  fire  therefrmn,  pro- 
vided the  plaintiff  was  gull^  ot  no  ftintt 
or  negligence  contributing  to  the  injury."  A 
party  cannot  predicate  error  upon  the  action 
of  the  court  In  giving  an  instruction  which 
he  himself  requests. 

Comtdaint  is  also  made  that  the  vodlct  is 
not  supported  by  the  evidence.  A  careful  ex- 
amination of  the  evidence  leads  us  to  believe 
that  under  the  well-lmown  rule  of  this  court 
the  verdict  ought  not  to  be  disturbed.  The 
evidence  that  the  fire  was  caused  by  the 
engine  of  the  plaintiff  In  raror  is  not  of  the 
most  satisfactory  character,  but  we  cannot 
say  that  there  Is  no  evidence  sofflclent  to  sup- 
port n. 

We  recommend  the  affirmance  ot  tlv  Judg- 
ment 

ALBBBT  and  AMES,  CO.,  OODCur. 
Affirmed. 

JOHN  STEWABT  ft  CO.  t.  ALLEN  et  si 
(Soprune  Court  of  Nebraska.  Jan.  S,  1902.) 
APPEAL-REVIBW. 

1.  Alleged  errors  of  the  trial  conrt  In  the  ex- 
clusion of  eridoice  cannot  be  examined  on  ap- 
peal. 

2.  Evidence  examined,  and  hM  aoffldent  to 

sustain  the  Judgment 

Commissioners'  Opinion.  Deportment  No. 
2.  Appeal  from  District  Oonrt  Ouster  Oonn- 
ty;  Grimes,  Juag^teed  by  VoOOglC 
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"Not  to  be  f^cUUy  reitorted." 

Action  hj  Jolis  Stewart  &  Oo.  against 
SSSgar  F.  Allen  and  others.  Judgment  for 
defendants,  and  plaintiff  appeals.  Affirmed. 

Flansburg  &  Williams,  for  appellant.  J. 
S.  Klrkpatrick,  R.  Brega,  and  L.  E.  Kirk* 
Patrick,  tm  appellees. 

OIJ>HAM,  C.  ThlB  was  a  ault  to  foreclose 
a  real  estate  mortgage  made  and  executed 
by  Eugene  F.  Allen  and  wife  to  the  Dakota 
Mortgage  Loan  Qffporatlou,  and  alleged  to 
liave  been  indorsed  by  said  corporation  be- 
fore maturity  for  a  valuable  couslderation, 
and  In  the  Cffdlnary  course  of  business,  to  the 
plaintiff. 

Defendant  Caldwell  filed  a  separate  an- 
swer to  this  petition,  admitting  that  defend- 
ant Allen  and  wife  had  executed  the  note 
and  mortgage  sued  on  to  the  Dakota  Mort- 
gage Loan  Corporation,  which  snbsequently 
changed  its  same  to  the  Globe  Investment 
Company,  but  alleged  that  defendant  Allen 
had  paid  the  note  and  mortgage  In  full  at 
maturity  to  the  Globe  Investment  Company, 
and  that  said  mortgage  was  duly  released  by 
said  Globe  Investment  Company,  and  that 
after  the  release  of  said  mortgage  be  pur- 
chased the  lands  In  controversy  free  of  ail 
liens  and  Incnmbrancea.  He  also  denied 
that  plaintiff  was  the  owner  of  the  note  and 
mortgage,  and  denied  that  It  was  purchased 
by  the  plaintiff  before  maturity  for  any  con- 
sideration. Plaintiff  replied,  denying  the  al- 
leR.itlon8  of  defendant's  answer.  It  was  ad- 
mitted that  defendant  Allen  paid  the  note 
aod  mortgage  in  fall  to  the  Olobe  Invest- 
iiu'iit  (Company  at  the  time  and  place  of  its 
maturity.  Plaintiff  then  offered  in  evidence 
the  indorsement  on  the  note  of  the  Globe 
Investment  Company,  formerly  the  Dakota 
Mortgage  Loan  Company,  which  was  ex- 
cluded by  the  trial  court.  Plaintiff  then  of- 
fered depositions  tending  to  prove  tlic  pur- 
chase and  Indorsement  of  the  note.  These 
were  all  excluded  by  the  trial  court,  and 
Judgment  entered  as  follows :  "And  this 
cause  came  on  farther  to  be  hoard,  upon  the 
evidence  being  submitted  to  the  court,  find 
tliat  the  note  and  mortgage  in  suit  were  paid 
In  full  to  the  Globe  Investment  Company, 
formerly  the  Dakota  Mortgage  Loan  Cor- 
poration, the  payee  of  said  note,  at  the  place 
of  payment  In  Boston,  Massachusetts,  Tliat 
the  endorsement  on  the  note,  Is  not  suffi- 
cient to  transfer  tne  legal  title  to  the  plain- 
tiff, 00  as  to  make  the  plalntiiT  an  Innocent 
holder  for  value,  so  as  to  cut  off  defenses. 
To  which  findings  the  plaintiff  excepts.  It 
is  therefore  considered,  adjudged,  and  de- 
creed by  the  Court,  that  the  defendant  go 
hpnce  without  day,  and  that  tiila  cause  lie 
and  the  same  Is  hereby  dismissed  at  the 
costs  of  plaintla.    To  all  of  which  plaintiff 

PICOptS." 

Plaintiff  now  seeks  to  have  this  judgment 
Krersed  (Jn  appeal.   It  Is  a  rule  of  practice 
96  X.W.-34 


in  this  court,  so  well  established  that  It 
inlfi^t  be  designated  as  elementary,  that  al- 
leged errors  of  the  trial  ctrart  in  the  ex- 
clusion of  evidence  can  only  be  reviewed  on 
ejTor  proceedings,  and  cannot  be  reviewed 
on  proceedings  on  appeal,  hence  we  can  on- 
ly examine  this  Judgment  by  the  light  of 
the  pleadings  and  the  evidence  which  was 
admitted  by  the  trial  court.  Alnsworth  v. 
Taylor.  58  Neb.  484,  73  N.  W.  827;  Scrog- 
gjn  V.  National  Lumber  Co..  41  Xeb.  106, 
54  X,  W.  548;  Zimmerman  v.  Zimmerman, 
ISO  Neb.  80,  80  N.  W.  043.  The  answer  de- 
nies the  ownership  and  purchase  of  the  note 
by  the  plaintiff.  The  evidence  admitted 
shows  that  the  note  was  paid  in  full  at  ma- 
turity at  its  place  of  payment  to  the  Globe 
Investment  Company,  The  evidence  offered 
tended  to  show  the  indorsement  of  the  note 
to  the  plaintiff  by  the  Globe  Investment 
Company  was  excluded,  and,  as  we  are  pre- 
cluded by  the  rule  governing  proceedings 
on  appeal  from  examining  the  action  of  the 
trial  court  in  excluding  this  evidence,  we 
can  see  nothing  to  do  but  to  recmnmend 
that  the  Judgment  of  the  trial  court  be  af- 
flrmed  because  the  Judgment  is  fully  sup- 
ported by  the  pleadings  and  evidence  which 
was  admitted,  and  it  Is  bo  recommended. 

FOUND  and  SEDGWICK,  CX!.,  concur. 

Affirmed. 


ATKINSON  v.  CHICAGO  &  N.  W.  RT.  CO. 

(Supreme  Court  of  Wisconsin.    Sept.  29,  1903.) 

RAILROADS— KILLING    STOCK— OPEN  GATES— 
NBaLIGENCE— CONTRIBUTORY 
NEQLIGENCE. 

1.  Whether  a  railroad  section  foreman  char- 
ged with  the  duty  of  keeping  the  fence  Indos- 
iug  a  railroad  track  In  repair  and  the  gates 

therein  closed,  who  saw  a  K&te  therein  open, 
and  persons  baying  in  an  adjoining  tield,  and 
knew  that  the  persons  had  been  accustomed  to 
leave  it  open,  and  failed  to  close  it  that  day, 
or  return  the  following  di^  and  close  it,  was 
negligent,  was  for  the  jury. 

'2.  Where  a  horse  escaped  from  a  pasture  suf- 
ficiently fenced,  and  then  passed  on  a  railroad 
track  through  an  open  gate  in  the  railroad 
fence,  and  wqb  killed  by  a  train,  the  owner's 
failure  to  close  the  gate  a  week  before,  on 
taking  the  horse  to  the  pasture,  was  not  uegll- 
gence  precluding  a  recovery. 

3.  There  was  no  contributory  caudal  connec- 
tion between  a  person's  failure  to  close  a  gate 
in  a  railroad  fence  and  the  fact  that  his  horse, 
a  week  later,  passed  through  it,  and  onto  the 
track,  where  it  was  killed  by  a  train,  where  the 
gate  was  closed  several  times  during  the  inter- 
val. 

4.  Under  the  statute  making  a  railroad  com- 
pany absolutely  liable  for  all  damage  to  stock 
occasioned  by  its  failure  to  maintain  sufficient 
fenoos,  a  railroad  company  is  liable  for  killing 
a  horse  which  escaped  from  the  owner's  pas- 
ture, sufficiently  fenced,  and  then  entered  on 
the  company's  track  through  a  gate  in  tile  fence 
ndjoining  the  land  of  a  third  person,  and  neg- 
ligently left  open  by  tiie  company. 

Appeal  from  Circuit  Court,  Brown  County; 
Samuel  D.  Hastings. 
Action  by  John  At& 
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cago  &  Northwestern  Railway  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals. Affirmed. 

Plaintiff  lived  some  little  distance  south  of 
the  defendant's  railway  track,  and  owned  dn 
extensive  pasture  lying  on  the  north  side  of 
the  track,  and  somewtiat  to  the  westward  of 
his  residence.  On  August  IStb  he  sent  a 
hired  man  to  put  a  horse  into  said  pasture. 
They  entered  upon  the  right  of  way  of  the 
defendant,  proceeded  westward  a  distance, 
and  found  an  open  farm  gate  into  the  prem- 
Ises  of  a  third  person,  through  which  the 
hired  man  took  the  horse,  and  proceeded  from 
a  quarter  to  half  a  mile  further  westward  to 
the  plaintiff's  pasture  and  put  the  horse  in, 
carefully  repairing  the  pasture  fence,  so  tliat 
there  is  no  question  as  to  the  sufflclency 
thereof.  He  did  not  close  the  farm  gate 
through  which  he  passed.  During  the  en- 
suing week  the  farm  gate  was  frequently,  if 
not  continuously,  open,  and  especially  In  the 
afternoon  of  the  following  Saturday,  the  24th 
of  August,  It  was  observed  to  be  open  by  the 
defendant's  section  foreman,  wliose  duty  it 
was  to  look  after  the  condition  of  the  fences. 
He  noticed  that  haying  was  in  progress  near 
the  gate,  and  did  not  close  it,  and  did  not  see 
It  again  until  the  following  Monday,  Some 
time  during  Sanday,  the  25th,  the  plaintiff's 
horse,  having  escaped  from  the  pasture  with- 
out negligence  on  plaintiff's  part,  entered 
upon  the  defendant's  right  of  way  through 
this  open  gate,  and  was  killed.  This  action 
was  to  recover  damages  on  the  ground  of 
negligence  of  the  defendant  in  failing  to 
maintain  its  fences.  The  Jury'found  that  the 
defendant's  section  foreman  was  guilty  of 
negligence  In  not  seeing  that  the  gate  in 
question  was  closed  before  the  horse  was 
killed,  and  that,  with  the  knowledge  he  had, 
a  man  of  ordinary  Intelligence  and  prudence. 
In  his  position,  ought  to  have  reasonably  an- 
ticipated that  the  gate  would  be  left  open  if 
he  did  not  close  It.  Upon  this  verdict  Judg- 
ment for  the  plaintiff  was  entered,  from 
which  the  defeiidiint  appeals. 

Edward  H.  Ilyzer,  for  appellant.  Sheri- 
dan &  Evans,  for  respondent 

DODGE,  J.  {after  stating  the  facts).  1. 
Refusal  to  dlrfct  verdict  for  defendant.  Ap- 
pellniU's  first  contention  in  this  connection  is 
that  there  was  no  evidence  of  negligence  on 
its  part.  It  appeared  that  the  section  fore- 
man cliarpcd  with  the  duty  of  keeping  the 
fence  in  repair  and  gntes  closed  saw  the  gate 
open  in  the  afternoon  of  Saturday,  and  peo- 
ple haying  in  the  adjnining  field,  who,  to  his 
knowledge,  had  been  accustomed  to  leave  the 
gate  open  on  their  departure,  so  that  he  liad 
reason  to  believe  they  would  do  so  on  this 
occasion.  He,  however,  went  away,  and  nei- 
ther that  night  nor  the  next  day,  during 
which  tlie  plaintiff's  horse  was  killed,  did  he 
return.  We  are  unable  to  say,  as  matter  of 
law,  that  such  neglect  was  the  care  to  be  ex- 


pected from  an  ordinarily  prudent  person  un- 
der the  circumstances.  The  defect  in  its 
fence  l>elng  thus  brought  to  the  notice  of  ap- 
pellant, it  owed  the  duty  of  due  diligence  In 
its  repair.  Section  1810,  Rev.  St.  Wis.  1888; 
Laude  V.  Railway,  33  Wis.  640;  Curry  T. 
Railway,  43  Wis.  065;  Wlckham  v.  Railway, 
95  Wis.  23.  26,  69  N.  W.  982;  May  v.  Rail- 
way, 102  Wis.  673,  79  N.  W.  31;  Crosby  v. 
Railway,  58  Mich.  458,  26  N.  W.  463;  Wa- 
bash R.  Co.  V.  Perbex,  67  111.  App.  62;  Man- 
well  V.  Railway,  89  Iowa,  708,  57  N.  W.  441. 
What  period  of  utter  inaction  was  consistent 
with  due  diligence  was  a  question  of  fact. 
Involving  consideratloD  of  many  surrounding 
circumstances,  and  was  properly  one  for  th« 
Jury. 

Appellant  next  contends  that  the  evidence 
convicted  plaintiff,  or  rather  his  hired  man, 
of  contributory  negligence.  The  evidence  des- 
ignated as  thus  effective  Is  that  the  hired  man 
left  this  gate  open  as  he  found  It  when  he 
went  through  on  his  way  to  the  pasture  and 
on  his  return.  The  Jury  have  found  that  this 
occurred  a  week  before  the  horse  escaped, 
and  the  evidence  is  undisputed  that  the  pas- 
ture was  Inclosed  by  an  entirely  safe  and  suf- 
ficient fence.  We  find  difficulty  in  crediting 
counsel  with  seriousness  In  arguing  that  It  is 
negligence  per  se  for  a  farmer  to  leave  a 
horse  In  a  pasture  Inclosed  by  a  good  and 
sufficient  fence  ttecause  somewhere  else  a 
gate  is  open  through  which  the  horse  might 
pass  If  once  outside  of  the  pasture.  How- 
ever, we  cannot  agree  with  the  contention. 
Such  conduct  is  too  frequent  with  the  mass 
of  mankind  to  warrant  us  In  so  doing.  Nei- 
ther can  we  discover  any  contributory  causal 
connection  between  leaving  the  gate  open  on 
Angust  18th  and  the  passage  of  the  horse 
through  the  same  on  the  2oth,  when,  accord- 
ing to  the  testimony  of  appellant's  section- 
man,  It  was  closed  several  times  In  the  In- 
terval. 

2.  Error  Is  assigned  upon  an  Instruction  to 
the  effect  that,  If  the  section  foreman  for  the 
first  time  saw  the  gate  open,  but  with  a  load 
of  hay  approaching  It  from  the  otlier  side, 
he  would  have  l>een  Justified  In  assuming  that 
the  person  about  to  pass  through  would  close 
the  gate,  and  would  have  been  under  no  ob- 
ligation to  pay  any  further  attention;  but 
If  he  knew  It  would  be  left  open,  then  the 
question  arose  for  the  Jury  whether  he  exer- 
cised the  care  of  an  ordinarily  prudent  man 
mider  like  clrcumstnnces.  We  have  already 
declared  our  view  that  under  such  circum- 
stances the  question  did  properly  arise  for  de- 
cision by  the  Jury,  and  the  instruction  as- 
sailed went  no  further  than  to  so  state, 
wherein  was  no  error.  Whether  the  prelimi- 
nary statement  that  there  would  have  been 
no  negligence  If  the  foreman  had  not  known 
the  gate  would  be  left  open  Is  accurate,  might 
be  subject  to  question  (Wabash  R.  Co.  v. 
Perbex,  57  III.  App.  02),  but,  if  erroneous  at 
all,  the  statement  errs  in  favor  of  tiie  appel- 
lant Digitized  by  V^OOQ  IC 
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3.  Tift  remaining  aBBlgnment  ot  error  Is  al- 
leged Vpon  the  ordering  of  judgment  upon  the 
special  verdict,  because  there  is  contained 
therein  no  finding  of  proximate  cause.  It  Is 
admitted  that  the  boree  entered  upon  the 
right  ot  way  by  the  open  gate.  It  is  said  by 
Ilyan,  C.  J.,  in  Curry  v.  Railway,  43  Wis.  676, 
that  of  course,  the  open  gate  does  not  cause 
the  injury  to  the  Iwrse;  but  the  statute  does 
not  require  this  as  a  condition  of  the  liabil- 
ity; merely  tliat  the  result  shall  be  occa- 
sioned by  the  absence  of  or  defect  in  the 
fence,  and  that  the  injury  from  a  train  suf- 
fered by  an  animal  which  enters  by  means  of 
such  opening  is  occasioned  thereby.  Neither 
does  the  statute  limit  the  company's  liability 
to  cases  where  an  ordinarily  prudent  person 
might  hare  anticipated  that  animals  would 
probably  enter  upon  the  right  of  way,  but 
Imposes  absolute  liability  for  any  which  do 
enter  by  reason  either  of  failure  to  fence  or 
of  negligent  failure  to  maintain  feuce,  sub- 
ject only  to  defense  of  contributory  negli- 
gence In  the  latter  case.  The  lawmakers  have 
legislatively  assumed  the  probability  that 
animals  will  enter  on  a  railroad  which  Is 
fenced  either  Inadequately  or  not  at  all,  and 
dispensed  with  the  necessity  of  a  finding  that 
an  ordinarily  prudent  man  would  anticipate 
such  event.  The  railway  company  is  sub- 
jected to  the  duty  of  fencing  not  alone  for 
the  benefit  of  the  adjoining  owner,  but  of  the 
public  at  large.  S  Elliott  on  R.  R.  $  1190; 
Curry  v.  Railway,  43  Wis.  684;  Herrell  v. 
Railway,  114  Wis.  606,  609.  90  N.  W.  1071. 
The  danger  to  be  averted,  and  which  the  stat- 
ute assumes  to  be  probable,  is  not  only  that 
to  the  adjoining  owner's  cattle  lawfully  on 
his  premises,  but  to  any  others  which  may 
be  there,  either  lawfully  or  as  trespassers. 
Curry  t.  Railway,  supra;  May  v.  Railway, 
eupra;  Herrell  v.  Railway,  supra.  Hence  the 
fact  m^ed  by  appellant  that  the  owners  of 
the  land  adjoining  this  fence  were  not  ac- 
customed to  pasture  cattle  there  in  no  wise 
absolved  the  appellant  from  the  liability  Im- 
posed by  the  statute  In  case  of  negligent  omis- 
sion to  maintain  Its  fence.  We  are  entirely 
satisfied  that  the  verdict  In  this  case  found  all 
the  controverted  facts  necessary,  In  connec- 
tion with  those  nncontroverted,  to  warrant 
the  Judgment  In  plaintiff's  favor. 

Judgment  afiirmed. 


McCarthy  v.  murphy  et  al. 
(Snprenie  Oomt  of  Wisconsin.  Sept.  20,  1908.) 

WATERS  AND  WATKH  COURSES  —  LAKBS  — 
RIGHTS  OF  SHORE  OWNERS-PIERS-PRIVATB 
NUISANCE— DESTRUCTION— CON  VEltSION  OF 
MATERIAL. 

1.  The  right  to  exclusive  use  of  the  bed  of 
an  inland  lake  below  high-water  mark  for  the 
ronstruction  of  wharves,  piers,  etc.,  adjacent  to 
the  shore,  attaches  to  the  ownership  of  the  shore, 
and  hence  the  coDstmction  of  a  pier  below  low- 
water  mark  by  a  pemin  having  no  rights  to  the 
shore  is  a  jvivate  Dulsouce  at  against  shors 
ownen. 


2.  Where  lessees  of  the  shore  of  a  lake,  after 
notice  to  plaintiff,  who  had  erected  a  pier  be- 
low high-water  mark  opposite  their  land  with- 
out authority,  to  remove  the  same,  on  his  fail- 
nre  to  do  so,  removed  the  pier  themselves,  and 
placed  the  material  on  the  shore  of  the  lake, 
where  plaintiff  thereaftw  took  poraesslon  there- 
of, defendants  were  not  guilty  of  converting 
such  material. 

Appeal  from  Circuit  Court,  Dodge  County; 
James  J.  Dick,  Judge. 

Action  by  John  McCartliy  against  William 
Murphy  and  Jerre  Murphy.  From  a  Judg- 
ment in  favor  of  defendants,  plaintiff  ap- 
peals. Affirmed. 

An  action  to  recover  damages  from  re- 
spondents for  removing  a  pier,  which  appel- 
lant had  erected  on  the  bed  of  Fox  Lake, 
Dodge  county.  The  respondents  were  lessees 
of  a  tract  of  land  on  Fox  Lake,  a  navigable 
body  of  water.  The  land  was  owned  by  one 
BUas  Kennedy,  who  leased  it  to  respond- 
ents April  23,  1902,  for  one  year,  with  the 
privilege  of  extension  at  the  option  of  the 
lessees.  Appellant's  pier  was  erected  in 
front  of  the  premises  Included  In  the  lease. 
The  pier  was  connected  with  the  shore  by 
a  loose  plank  or  planks,  for  landing  on  the 
premises  of  respondents.  Appellant  was  en- 
gaged in  carrying  passengers  by  boat,  receiv- 
ing and  leaving  them  on  this  pier.  He  had 
no  right  or  title  to  the  bank  on  the  sbore  of 
the  lake  where  the  pier  was  located.  Re- 
spondents and  their  lessor,  Ellas  Kennedy, 
caused  a  written  notice  to  be  served  on  ap- 
pellant July  31,  1902,  requiring  him  to  re- 
move the  pier.  This  appellant  refused  and 
omitted  to  do.  Thereafter  respondents  re- 
moved the  pier,  placing  the  material  on  the 
shore.  Subsequently  appellant  took  posses- 
sion of  It.  The  pier  was  constructed  and 
located  wholly  within  and  upon  the  bed  of 
the  lake  and  shore  of  the  premises  occupied 
by  respondents  as  lessees.  They  conducted 
a  hotel  and  summer  resort,  and  engaged  In 
the  business  of  conveying  passengers  by  row, 
sail,  and  steam  boats.  They  had  construct- 
ed and  owned  a  pier  abutting  on  the  bank 
for  the  use  of  guests  and  boat  passengers. 
The  court  found  that  the  plaintiff  had  no 
cause  of  action,  and  awarded  judgment  to 
respondents  for  costs  and  disbursements. 

M.  B.  Burke,  for  appellant  North  &  Llnd- 
ley  (M.  h.  Lueck,  of  counsel),  for  respond- 
ents. 

SIEBECKER.  J.  (after  stating  the  facts). 
Many  of  the  errors  assigned  pertain  to  ques- 
tions of  fact.  Upon  an  examination  of  the 
evidence,  we  find  there  was  conflicting  evi- 
dence on  material  issues,  and  that  the  con- 
clusions of  the  court  were  supported  by  evi- 
dence. It  would  serve  no  useful  purpose  to 
point  out  such  evidence  in  the  recoid;  the 
conclusions  of  fact  must  stand. 

The  claim  is  made  that  respondents  had  no 
rights  or  privileges,  extending  bevoiul  the 
high-water  mark  ofiigtAieci  IswOki^m^  by 
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tbem,  different  from  and  in  addition  to  those 
of  the  pabllc.  This  contention  Is  without 
merit  In  the  law  of  this  state.  It  has  been 
adjudged  b7  tlils  conrt  as  to  the  shore  owner: 
"As  proprietor  of  the  adjoining  land,  and  as 
connected  with  it,  he  has  the  right  of  ezclu- 
slTe  access  to  and  from  the  waters  of  the 
lake  at  that  particular  place;  he  has  the 
right  to  bnlld  piers  and  wharves  in  front  of 
his  land  out  to  iravigable  waters.  In  aid  of 
navigation,  not  interferli^  with  the  public 
use.  Tbese'  are  private  rights,  incident  to 
the  ownership  of  the  shore,  which  he  possess- 
es, distinct  from  the  rest  of  the  public.  All 
the  facilities  which  the  location  of  his  land 
with  reference  to  the  lake  affords  he  ttas  the 
right  to  enjoy  for  purposes  of  gain  or  pleas- 
ure; and  they  oftentimes  give  property  thus 
situated  Its  chief  value.  It  Is  evident  from 
the  nature  of  the  case  that  these  rights  of 
user  and  exclusion  are  connected  with  the 
land  itself,  grow  out  of  its  location,  and 
cannot  be  materially  abridged  or  destroyed 
without  inflicting  an  injury  upon  the  owner, 
wlilch  the  law  should  redress.  It  seems  un- 
necessary to  add  the  remark  that  tbese  ri- 
parian rights  are  not  common  to  the  citizens 
at  large,  but  exist  as  IncldoitB  to  the  right 
of  the  soil  itself,  adjacent  to  the  water. 
*  *  *  In  such  ownership  they  have  their 
origin.  Tbey  may  and  do  exist,  though  the 
fee  in  the  bed  of  the  river  or  lake  be  in 
the  state."  Delaplalne  v.  O.  &  N.  W.  Br. 
Co..  42  Wis.  214,  24  Am.  Bep.  38»;  Friewe  v. 
Improvement  Co.,  93  Wis.  634,  G7  N.  W.  918, 
33  L.  R  A.  645,  and  esses  cited.  When  such 
owner  exercises  these  rights,  he  cannot  In- 
vade the  riparian  rights  of  other  bank  own- 
era.  As  to  them,  he  has  the  same  rights 
as  the  public.  An  intrusion  of  another's  ri- 
parian rights  is  a  legal  wrong,  which  the 
law  will  redress.  Nor  can  a  stranger,  by 
such  intrusion  on  the  bed  of  the  water,  ac- 
quire any  vested  rights  or  interests  as 
against  the  riparian  owners.  Any  structure 
erected  by  him,  under  such  circumstances, 
Is  a  private  nuisance.  The  proprietor  of 
such  rights  has  the  legal  authority  to  protect 
them  In  a  lawful  and  peaceable  manner,  to 
the  extent  of  removing  a  structure,  such  as 
a  pier,  erected  on  the  bank  and  bed  of  the 
waters  In  front  of  his  lands.  Dledrlch  -v. 
By.  Co..  42  Wis.  248,  24  Am.  Bep.  399; 
Cohn  V.  Boom  Co.,  47  Wis.  322,  2  N.  W.  540: 
Ynlps  V.  Milwaukee,  10  Wail.  407,  19  L.  Kd. 
iiHi.  Appellant  had  acquired  no  right  to 
maintain  this  pier  at  the  point  of  its  locition 
by  grant  or  license.  It  Is  assigned  that  the 
facts  fail  to  support  the  conclusions  of  the 
trial  court  upon  this  ipaue.  The  evidence 
is  conflicting  whether  Kennedy,  the  owner 
of  the  bank  of  the  lake,  at  any  time  gave 
appellant  a  license  to  build  tlic  pier  at  the 
place  located  or  not  The  trial  court  found 
the  fact  against  this  contention,  upon  the 
disputed  evidence,  which  sets  the  question 
at  rest.  Wlien  appellaut  erected  and  sought 
to  maintain  this  pier,  he  did  an  Injury  to 


respondents,  in  the  nature  of  a  private  nui- 
sance, wliich  they  had  a  right  to  remove,  to 
prevent  Injury  from  its  continuance.  Cooley 
on  Torts  (2d  Ed.)  p.  48;  Larson  v.  Pnrlong. 
50  Wis.  681,  8  N.  W.  1. 

It  is  further  contended  that  reqwn^nts, 
after  removing  the  pier,  appropriated  the  ma- 
terial to  their  own  use.  Nothing  ]a  disclosed 
to  Justify  tills  charge.  Upon  the  evidence 
adduced,  tlie  court  found  that  respondents 
carefully  removed  the  pier,  placed  the  ma- 
:  terial  upon  the  shore  of  the  lake,  and  that 
j  appellant  took  possession  of  such  material. 

There  is  evidence  to  sustain  this  conclusion. 
'  We  flnd  no  error  in  the  record. 

The  judgment  of  the  circuit  court  is  affirm- 
ed. 


PETERSON  V.  CHICAGO  &  N.  W.  RT.  CO. 

(Supreme  Court  of  Wisconain.    Sept.  29.  19te.) 

CARRIERS  —  INJURIES  TO  LICENSEES  —  EX- 
PRESS MESSENGERS  —  CONTRACTS  —  EXEMP- 
TION FROM  UABILITY  —  VALIDITY  —  PUBUC 
POLICY— ASSENT— BNFORCKMBNT. 

1.  A  contrnct  by  an  express  messenger,  re- 
lieving a  railroad  company  from  liability  for 
pentonai  injuries  to  him  while  riding  on  its 
train  in  the  performance  of  his  duties,  caosed 
by  the  ordinary  negligence  of  the  railroad's 
employte,  is  valid,  and  not  contrary  to  public 
policy. 

2.  Where  an  express  messeDger  contracted 
with  the  express  company  as  a  part  of  bis  con- 
tract of  employment  to  exempt  the  express 
company  and  the  transportation  companies  witb 
which  it  dealt  from  all  liability  for  personal 
Injuries  to  him  arising  from  negligence  or  oth^ 
wise,  and  agreed  that  the  etipaiation  shonld  in- 
nre  to  the  benefit  of  all  such  transportation 
companies  as  fully  as  If  made  directly  with 
them,  the  contract  was  enforceable  by  a  rail- 
road company  bjr  the  negligence  of  which  the 
messenger  was  iojured  while  performing  bi^ 
duties,  as  a  contract  made  for  toe  benefit  of  a 
third  person,  whether  the  railroad  company 
knew  of  or  assented  thereto  before  the  com- 
mencement of       action  or  not. 

Appeal  from  Circuit  Court,  Brown  County; 
Samuel  D.  Hastings,  Judge. 
Action  by  Myron  L.  Peterson  against  the 
i  Chicago  &  Northwestern  Railway  Company. 

From  an  order  overruling  a  demurrer  to  de- 
I  fendanf  s  answer,  plaintiff  appeals.  Affirm- 
ed. 

This  Is  an  action  to  recover  for  personal 
injuries.  The  complaint  alleges  that  the 
plaintiff  was  an  express  messenger  in  the 
employ  of  the  American  Express  Company, 
and  that  in  the  course  of  his  employment 
and  on  the  27th  day  of  March,  1901,  he  was 
riding  in  the  express  car  of  the  defendant's 
passenger  train  running  from  Milwaukee  to 
fireen  Bay,  and  that  said  train,  by  the  nesrli- 
gence  of  defendant,  ran  into  a  freight  train, 
by  reason  of  which  collision  the  plaintiff  suf- 
fered severe  personal  Injuries.  The  answer 
alle;;ed.  In  substance,  tbat  at  the  time  of  said 
collision  there  was  existing  and  In  force  be- 
tween the  defendant  and  the  American  Ex- 
,  press  Company  a  written  contract  provldlnir 
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for  the  transportatloD  of  express  matter  and 
the  necessary  employes  of  the  express  com- 
pany over  the  defendant's  lines,  which  con- 
tract contained  the  following  provision, 
among  others:  "Seventh.  As  one  of  the  ex- 
press conditions  of  this  contract  the  express 
conipaQy  hereby  binds  and  obligates  itself 
to  save  harmless  and  fully  Indemnify  the 
railway  company  and  Its  officers  and  em- 
ployees from  and  against  all  actions  and  lia- 
bilities for  loss  or  daraage  rpsultinsr  In  any 
manner  whatever  to  the  property  of,  or 
freight  and  express  matter  In  charge  of  the 
express  company,  or  to  any  of  Its  employees, 
agents,  messengers  or  officers  while  travel- 
ing as  aforesaid  upon  any  line  covered  by 
this  agreement,  It  being  distinctly  miderstood 
and  agreed  that  all  damages  resulting  to  ex- 
press matter  or  to  the  property  of  the  ex- 
press company  or  to  persons  engaged  In  the 
service  of  the  express  company  while  en- 
gaged In  such  service,  shall  be  borne  by  the 
oxjiress  company."  That  at  the  same  time 
there  was  a  contract  In  fnrce  between  the 
plaintiff  and  the  American  Express  Company 
which  contained  the  following  provisions: 
"Xow,  therefore,  In  considoration  of  the 
premises  and  of  my  said  employnaent,  I  do 
hereby  assume  all  risk  of  accidents  and  In- 
juries which  I  shall  meet  with  or  sustain  In 
the  course  of  my  employment,  whether  oc- 
casioned or  resulting  by  or  from  the  gross 
or  other  negligence  of  any  corporation  or  per- 
son enpaged  in  any  manner  In  operating  any 
railroad  or  vessel,  or  vehicle,  or  of  any  em- 
ployee of  any  such  corporation  or  person  or 
otherwise,  and  whether  resulting  In  my  death 
or  otherwise.  And  I  bereby  agree  to  Indpra- 
nlfy  and  save  harmless  the  American  EJx- 
pross  Company  of  and  from  any  and  all 
claims  which  may  be  made  against  It  at  any 
time  by  any  corporation  or  person  under  any 
agreement  which  it  has  made  or  may  here- 
after make,  arising  out  of  any  claim  or  recov- 
ery upon  my  part,  or  on  the  part  of  my  rep- 
resentatives, for  damage?  suatalnetl  by  rea- 
son of  my  Injury  or  death,  whether  such 
Injury  or  death  result  from  the  gross  negli- 
gence of  any  person  or  corpomtlon  or  of  any 
employee  of  any  person  or  corporation,  or  oth- 
erwise. And  I  hereby  bind  myself,  my  heirs, 
pxefutors  and  administrators  with  the  pay- 
ment to  such  express  company,  upon  demand, 
of  any  sum  which  it  may  be  compelled  to 
pay  in  conseqaence  of  any  such  claims,  or 
in  defending  the  same,  including  all  counsel 
teof*  and  expenses  of  litigation  connected 
therewith.  I  do  further  agree  that  in  ease 
I  shall  at  any  time  suffer  any  sucb  injury,  I 
will  at  once,  without  demand,  and  at  my  own 
expense,  execute  and  deliver  to  the  corpo- 
ration or  persons  owning  or  operating  such 
railroad,  stage  or  steamboat  line  upon  which 
I  shall  be  Injured,  a  good  and  sufficient  re- 
lease nnder  my  hand  and  seal  of  all  claims, 
demands  and  causes  of  action  arising  out  of 
such  injury  or  connected  with  or  resulting 
therefrom.  And  I  do  hereby  ratify  all  agree- 


ments heretofore  made  by  said  express  com- 
pany with  any  corporation  or  persons  op- 
erating any  railroad,  stage  or  steamboat  line 
in  which  said  express  company  has  agreed 
In  substance  that  its  employees  shall  have 
no  cause  of  action  for  injuries  sustained  in 
the  course  of  their  employment  upon  the 
line  of  such  contracting  party  and  I  agree 
to  be  bound  by  each  and  every  of  sucb  agree- 
ments in  so  far  as  the  provisions  thereof  rela- 
tive to  injuries  sustained  by  employees  of  the 
company  are  concerned,  as  fully  as  if  I  were 
a  party  thereto.  And  I  do  hereby  authorize 
and  empower  said  express  company  at  any 
time  while  I  shall  remain  in  Its  service,  to 
contract  for  me  and  on  my  behalf  In  Its  own 
name  or  In  mine  with  any  corporations  or 
persons  operating  any  railroad,  stage  or 
steamboat  line,  for  my  transportation  as  mes- 
senger or  employee  free  of  charge  upon  the 
condition  and  consideration  that  neither  I 
nor  my  personal  representatives,  nor  any 
person  claiming  under  me,  will  make  any 
claim  for  compensation  because  of  any  in- 
jury sustained  by  me,  whether  resulting  from 
the  gross,  negligence  of  such  corporations  or 
persons  or  of  any  employee  of  such  corpo- 
rations or  persons  or  otherwise,  and  tlie  con- 
tract so  made  shall  be  as  binding  and  obli- 
gatory upon  me  as  if  signed  and  delivered 
by  me.  And  I  do  hereby  further  agree  that 
the  provisions  of  this  agreement  shall  be 
held  to  Inure  to  the  benefit  of  any  and  every 
corporation  and  to  all  persons  upon  whose 
railroad,  stage  or  steamboat  line  the  Ameri- 
can Express  Company  sliall  forward  mer- 
chandise, as  fully  and  completely  as  if  made 
directly  with  such  corporations  or  persons." 
The  plaintifT  demurred  generally  to  the  an- 
swer, which  demurrer  was  overruled,  and  the 
plaintUT  appeals. 

Sheridan  &  Glvans,  for  appellant  Miller, 
Noyes  ft  MUlor  (Greene,  Falrchlld.  North  ft 
Parker,  of  counsel),  for  respondent. 

WlNSIvOW,  J.  (after  stating  the  facts). 
The  genera!  question  presented  in  this  case  Is 
whether  a  railway  company  can  be  relieved 
by  contract  from  liability  to  an  express  mes- 
senger for  personal  injuries  suffered  by  him 
while  riding  on  Its  train  In  performance  of 
hia  duty,  such  injuries  being  proximately 
caused  by  the  ordinary  negligence  of  the  em- 
ployes of  the  company.  The  question  Is  new 
in  this  state.  Tills  court  has  held  that  a 
common  carrier  may  by  contract  exempt  It- 
self from  liability  to  a  person  traveling  on 
a  free  pass  for  Injuries  caused  by  the  ordi- 
nary negligence  of  Its  employCs,  hut  not  from 
the  consequence  of  their  gross  negligence. 
Annas  v.  M.  &  X.  E.  Co.,  07  Wis.  4G.  30  N. 
W.  282,  58  Am.  Rep.  848.  Also  that  it  Is 
against  public  policy  to  allow  a  common  car- 
rier to  stipulate  for  exemption  from  liabiiiiy 
for  negligence  of  Its  employes  resulting  in 
loss   or  injury  to  a  passenger    fqs  hire. 
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68  N.  W.  780,  41  Am.  St  Rep.  65.  Neither  of 
these  cases,  however,  touch  the  exact  ques- 
tion t>efore  us,  uor  does  the  early  case  of 
Chamberlain  v.  M.  &  M.  B.  H.  Co.,  7  Wis. 
425,  Id.,  11  Wis.  248,  throw  any  light  upon  It. 
The  question  la  an  interesting  one,  and  might 
be  discussed  at  great  length. 

It  seems  doubtful,  however,  whether  any 
good  result  would  be  reached  by  such  a  dis- 
cussion. The  exact  question  here  presented 
has  been  discussed  with  great  learning  and 
ability  by  the  Supreme  Court  of  the  United 
States  In  the  case  of  Baltimore,  etc..  Rail- 
way Co.  T.  Voigt,  176  U.  S.  498,  20  Sup.  Ct 
385,  44  L.  Bd.  660,  and  the  rrault  there  reach- 
ed was  that  an  express  messenger,  under  the 
facts  here  presented,  was  not  a  passenger 
for  hire,  and  that  for  that  reason  the  con- 
tracts exempting  the  railroad  company  from 
liability  were  not  against  public  policy,  but 
valid.  We  entirely  agree  with  that  result. 
It  commends  itself  to  our  Judgment,  not  only 
upon  reason,  but  upon  the  great  we^bt  of 
authority.  The  express  messenger  Is  not  a 
person  who  has  applied  to  a  common  carrier 
for  transportation,  and  is  entitled  to  that 
traospoi-tation  without  condition,  upon  pay- 
ment of  his  fare,  but  a  person  who  volun- 
tarily goes  upon  a  train,  not  for  transporta- 
tion, but  to  transact  certain  business  for  the 
express  company  which  it  is  allowed  to  trans- 
act, not  because  the  railroad  company  Is  a 
common  carrier,  but  because  of  a  contract 
between  the  expresi  company  and  the  rail- 
road company  by  which  the  express  com- 
pany and  Its  messengers  were  granted  rights 
which  the  railroad  company  could  not  be 
compelled  to  grant  as  a  common  carrier. 
We  could  add  nothing  to  the  discussion  In 
the  Tolgt  Case,  and  hence  we  content  our- 
selves with  announcing  our  concurrence  with 
the  doctrines  there  laid  down. 

It  Is  said  that  there  Is  a  distinction  be> 
tween  this  case  and  the  Volgt  Case  In  that 
by  the  contract  betn^een  the  railway  com- 
pany and  the  express  company  In  the  Volgt 
Case  the  express  company  agrees  to  indem- 
nify the  railway  company  from  all  liability, 
whether  resulting  from  negligence  or  other- 
wise, iriiereas  In  the  case  at  bar  the  agree- 
ment is  simply  to  Indemnify  against  damage 
resulting  In  any  manner  whatever.  It  Is  said 
that  such  contracts  are  strictly  construed 
against  the  railway  company,  and  that  there 
must  be  an  express  stipulation  exeraptiiiff 
the  company  from  the  results  of  negligence 
in  order  to  effect  that'  result,  and  Black  y. 
Goodrich  T.  Co.,  55  Wis.  319,  IS  N.  W.  244, 
42  Am.  Rep.  71S,  is  relied  upon.  It  la  not 
necessary  In  the  present  case  either  to  afllrm 
or  deny  that  the  agreem^t  between  the  ex- 
press company  and  the  mllvray  company 
covered  injuries  resulting  from  negligence, 
because  In  this  case  the  plaintiff  himself, 
when  he  entered  on  his  employment,  agreed 
to  exempt  the  express  company  and  the  trans- 
portation companies  with  which  it  dealt  from 
all  liability  for  personal  injuries  whether  arii- 


ing  from  negligence  or  otherwise,  and  also 
agreed  that  this  stipulation  should  inure  to 
the  benefit  of  all  such  transportation  com- 
panies as  fully  as  If  made  directly  with  them. 
This  was  a  promise,  upon  sufficient  con^- 
eratlon,  made  to  one  person  for  the  benefit 
of  a  third  person,  which  could  be  enforced 
by  such  third  person  whether  such  third  per 
son  knew  of  or  assented  to  the  promise  be- 
fore the  commencement  of  the  action  or  not. 
Tweeddale  v.  Tweeddale  (Wis.)  93  N.  W.  440. 
and  cases  cited. 
Order  af&rmed. 


MOBTON  V.  SMILET  et  al. 
(Sopreme  Court  of  WiBCouBio.    Sept.  28,  1003.) 

CO-TENANTS  —  BALB  OP  LAND  —  CONTRACTS  - 
BREACH— QUESTION  FOB  JORT— TRUSTS. 
1.  Plaintiff,  who  was  the  owner  of  an  nndl- 
vided  eighth  of  certain  real  estate,  which  wu 
incumbered  by  judgments  against  him  in  in 
amount  largely  exceeding  tiis  share  of  the  prlct 
at  which  it  was  agreed  with  the  other  ownen 
to  sell  the  same,  testified  that  d^endanta  agreed 
that,  if  he  would  execute  a  deed  to  his  interest, 
the  deed  should  be  placed  in  the  cnstody  of  one 
of  the  defendants,  and  that  they  would  see 
that  plaiutiS  received  his  proportionate  share 
of  the  purchase  price  in  money,  or  by  applica- 
{  tion  on  the  judgments  against  him;  but  that, 
j  instead  of  so  doing,  defendants  delivered  tt>e 
1  deed  to  the  grantee,  who  was  insolvent,  and 
who  immediately  thereafter  conveyed  the  prop- 
erty to  an  innocent  purchaser,  without  pavment 
of  plaintiff's  share  of  the  price.    HeU,  that  it 
was  error  to  direct  a  verdict  for  the  defend- 
ants, on  the  ground  that  the  evidence  foiled  to 
prove  any  trust  reposed  in  defendants. 

Appeal  from  Circuit  Court,  Oreen  County; 
£.  B.  Belden,  Judge. 

Action  by  Volney  Morton  against  William 
Smiley  and  others.  From  a  Judgment  in  fa- 
vor of  d^ndanta,  plaintiff  appeals.  Be- 
versed. 

This  action  was  upon  a  complaint  alleys 
that  the  pUlntlff,  being  owner  of  an  undivid- 
ed one-eighth  of  certain  real  estate  In  Green 
county,  consented  to  a  sale  of  the  entire 
property  at  $900;  but  hla  (Hift«lgtat3i  being  In- 
cumbered by  Jud^ents  largely  exceeding  his 
^re  of  the  purchase  price,  whldi  he  could 
not  presently  satls^,  be  executed,  wllh  the 
ottier  owners,  a  warranty  deed,  which  was 
placed  In  the  custody  of  tiie  defendant  Sber 
ron,  upon  an  agreement  by  both  defendants 
that  they  would  see  that  plaintiff  received, 
either  directly  In  money,  or  by  appllcatifm 
upon  the  JudgmoitB  agalnrt  him,  hla  iHopor 
tlonate  share  of  the  purchase  price,  to  wit 
$112.50;  that  the  def^dant  Sherron,  In 
breach  of  such  agreement,  dellvffled  sucA  deed 
to  the  grantee  Broderiek.  wlthoot  any  pay- 
ment by  him  on  account  of  plaintiff's  share; 
that  before  plaintiff  learned  of  vadtt  dellToy, 
Broderiek  had  become  Insotrent,  and  had  con- 
veyed the  premises  to  an  bmocent  pundiasa:: 
that  plaintiff  meanwhile  had  been  compelled 
to  pay  and  satisfy  all  of  the  Judgmenta  against 
him— whereby  he  prayed^  recorar  of  bofii 
defendants  the  ^^^^  The  de- 
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fense  was  snbstantiall;  a  denial  of  any  agree- 
ment on  the  part  of  either  defendant  At 
tbe  close  of  the  trial,  the  court  directed  a 
Terdlct  In  favor  of  the  defendants,  whereon 
Judgment  was  entered,  from  which  the  plain- 
tiff appeals. 

F.  W.  Hal]  and  H.  N.  &  Garadlne,  for  ap- 
pellant. Colin  W.  Wright  and  A.  a  Douglas, 
for  reqmndentB. 

DODOB,  J.  (after  slating  the  facts).  It  Is 
quite  apparent,  both  from  the  bill  of  acep- 
tions  and  from  the  argument  In  this  court, 
that  this  case  was  so  complicated  upon  the 
trial  as  to  obscure  the  very  simple  ground 
of  action  set  forth  in  the  complaint,  and  sup- 
ported by  at  least  some  evidence.  That 
ground  of  recovery  was  neither  tort,  breach 
of  trust,  nor  money  had  and  received,  but 
was  simply  that  the  two  defendants  promised 
to  obtain  for  plalntitT  from  Broderick  $112.50, 
to  be  applied  on  the  judgments  against  plain- 
tiff. If  he  would  execute  and  deliver  to  Sher- 
ron  a  warranty  deed  of  his  share  In  the  land. 
Plaintiff  tesbfled  unambiguously  to  the  mak- 
ing of  such  promise.  The  performance  of 
the  ctmsideratlon  by  him  and  the  failure  to 
obtain  fbe  money  by  the  dtfendants  was  un- 
disputed, as  was  also  the  resulting  damage 
to  him.  If  jtbe  Jury  believed  his  testimony 
that  Bucb  promise  was  made,  plahitlff  was 
entitled  to  recovor.  If  there  Is  any  credible 
evidence  to  support  a  contention  of  fact,  a 
question  arises  which  must  be  submitted  to 
the  Jury,  although  the  trlal'court  may  be  con- 
vinced that  the  preponderance  of  the  evi- 
dence is  to  the  contrary.  Lewis  v.  Prlen, 
98  WlB.  87,  73  N.  W.  Qoi;  Beyer  v.  Ins.  C!o., 
112  Wis.  138.  141.  88  N.  W.  57.  Here,  as 
already  stated,  there  was  the  testimony  of 
the  plaintiff  that  the  defendants  did  promise, 
aa  alleged  in  the  complaint,  corroborated  by 
the  extreme  Improbablli^  that  he  would  make 
a  -warranty  deed  of  his  Interest  without  some 
understanding  that  he  should  be  paid  there- 
for. Hence  it  was  error  to  witlibold  that 
question  from  the  Jury.  The  reason  given  by 
the  trial  court,  namely,  that  the  evidence 
failed  "to  show  any  trust  reposed  in  the  de- 
fendant," was  not  responsive  to  the  situa- 
tion. Tne  evidence  at  least  tended  to  prove 
a  promise  by  the  defendants;  thus  rendering 
Immaterial  the  reposing  of  any  trust  in  them 
otherwise. 

Judgment  reversed,  and  cause  remanded 
for  a  new  trlaL 


GRANT  T.  KET8TONB  LUMBBB  GO. 

(Supreme  Court  of  Wlsconrio.    Sopt.  29,  1903.) 

MASTER  AND  SERVANT— ASSUMED  RISK— FSL- 
LOW  SERVANTS— CONCURRENT  NEGLIOENCB 
— PROXIMATB  CAUSE— QUESTIONS  FOR  JURY. 
1.  Plaintiff,  engaged  as  head  sawyer,  was  not 
required  to  have  anything  to  do  with  the  eang 
edf^w,  whirh  was  operated  some  distance  back 
of  him.    He  had  never  examined  the  edger,  and 
knew  nothing  as  to  its  coDditioo  at  the  time  he 
was  injured,  and  never  knew  of  pieces  of  lum- 


ber flying  back  from  it  before  he  was  hart, 
thongb  he  had  worked  as  head  sawyer  for  sev- 
eral seasona  His  injury  w^  occasioned  by  a 
strip  of  luntber  coming  In  contact  with  the 
edger  saws  and  being  thrown  back,  striking 
him.  Held  iosufflcient  to  show  that  plaintiff 
asBomed  the  risk,  or  was  negligent,  as  It  did 
not  appear  that  he  knew,  or  ought  to  have 
known,  of  the  danger  to  which  he  was  exposed. 

2.  A  head  sawyer,  operating  the  earriat;e  of 
a  circular  saw,  and  edger  men  engaged  In  man- 
aging the  saws  for  edging  the  Inmber,  being 
employed  by  a  common  master,  and  performing 
duties  for  tiie  same  general  purpose,  are  fellow 
servants. 

3.  PJvidence  In  action  by  a  head  sawyer  for 

Eiersonal  injuries  he^  UuraffldeDt  to  warrant  the 
egal  conclusion  that  the  injury  was  caused 
wholly  by  the  negligence  of  fellow  servants. 

4.  Where  a  mill  employ^  is  struck  by  a  piece 
of  lumber  being  thrown  from  the  edger  saws, 
if  the  proximate  cause  of  the  injury  is  the  de- 
fective condition  of  the  edger  saws  the  employer 
cannot  escape  liability  because  the  negligence 
of  fellow  serraDts  concurred  in  caudng  the  In- 
jury. 

D.  Plaintiff  was  injured  by_  an  edger  saw  In 
defendant's  milt  striking  a  piece  of  lumber  and 
throwing  It  back  against  him.  The  Angers  pro- 
tecting  the  saw  were  defective.  The  piece 
which  was  throwu  back  belonged  to  a  bunch 
which  was  being  put  through  between  the  saws 
of  the  gang  edger  without  having  it  come  in 
contact  with  the  saws,  and  such  piece  became 
separated  and  struck  the  saw.  Held  that,  as- 
suming the  gang  edger  was  defective,  it  was 
a  question  for  the  jury  whether  defendant's 
negligence  in  respect  thereto  was  the  proximate 
cause  of  the  Injury. 

Appeal  from  Circuit  Court,  Ashland  Coun- 
ty; John  K.  Parish,  Judge. 

Action  by  Thomas  Grant  against  the  Key- 
stone Lumber  Company.  From  a  Judgment 
for  defendant,  plaintiff  appeals.  Reversed. 

This  is  an  action  to  recover  damages  sus- 
tained by  the  plaintiff  while  In  the  employ 
of  the  defendant  as  bead  sawyer  In  running 
a  circular  saw  and  by  being  struck  by  a  board 
thrown  against  him  by  an  edger  situated  57 
feet  from  where  he  stood  at  the  time  he  was 
injured.  Issue  being  Joined,  and  trial  had, 
the  cour^  at  the  close  of  the  trial,  directed 
a  verdict  In  favor  of  the  defendant  From 
the  Judgment  «)tered  thereon  the  plaintiff 
brings  this  appeal. 

The  facts  essential  to  appreciate  the  ques- 
tions Involved  are  to  the  effect  that  the  north 
end  of  the  defendant's  mill  extends  north  to 
the  lake.  The  plaintiff  was  a  married  man, 
89  years  of  age.  and  had  worked  as  bead 
sawyer  in  the  mill  for  eight  seasons,  and  In 
and  about  the  mill  much  longer.  The  circu- 
lar saw  at  which  he  was  at  work  at  the  time 
was  situated  in  the  northwest  comer  of  the 
mill,  and  about  40  feet  from  the  north  end 
thereof.  That  circular  saw  was  used  in  saw- 
ing up  logs  into  lumber,  cants,  and  slabs.  As 
head  sawyer  the  plaintiff's  duties  consisted 
in  handling  levers  which  controlled  the  ac- 
tion of  the  carriage  and  circular  saw.  Im- 
mediately to  the  east  side. and  to  the  rear  of 
the  circular  saw,  and  about  two  feet  above 
the  level  of  the  mill  floor,  was  a  table  in 
which  were  a  number  of  Uye  rollers  upon 
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wblch  were  placed  the  cants  which  were 
thrown  from  the  table  hy  skids— called  "kick- 
ers"—onto  other.sklds.  and  were  taken  from 
there  to  the  gang  saws  and  "manufactured 
into  lumber,  and  the  lumber,  boards,  and 
slabs  were  carried  along  on  such  tables  south 
to  the  front  of  the  mill.  The  plalntifTs  duty 
required  him  to  stand  behind  and  to  the  right 
of  the  circular  saw  carriage,  with  his  back 
toward  the  double  gang  edger  located  at  or 
near  the  center  of  the  mill,  and  57  feet 
southerly  from  where  the  plaintiff  stood  at 
the  time  with  his  back  toward  the  edger. 
The  gang  edger  consisted  of  three  parts— a 
table  In  front,  about  6x10  feet  on  the  sur- 
face, and  a  table  in  the  rear,  about  6x8  feet 
on  the  surface,  and  the  gang  edger  between 
the  two  tables,  wherein  are  located  the  saws 
and  other  gearing  to  do  the  edging.  The 
tables  are  alwut  2  feet  above  the  tloor  of  the 
mill,  and  they  each  have  three  rollers  over 
which  the  lumber  Is  pushed,  and  they  are 
both  placed  close  against  the  edger  in  the 
center.  This  gang  edger  contains  six  saws- 
three  on  the  right  side  and  three  on  the  left 
side— with  a  space  of  about  40  Inches  be- 
tween them  when  the  saws  are  as  close  to- 
gether as  they  can  he  placed.  Each  saw  is 
16  Inches  In  diameter.  The  two  outside  saws 
are  so  attached  to  the  arbor  that  they  do  not 
move  sideways,  but  the  four  Inside  saws  are 
so  connected  to  a  lever  and  are  so  arranged 
that  they  can  he  moved  sideways  on  the  ar- 
bor. Each  saw  is  fastened  to  a  collar  around 
the  arbor  which  propels  the  saws,  and  they 
run,  when  in  proper  condition,  true  and  per- 
pendicular. The  levers  connected  with  those 
four  Inside  saws  extend  to  the  front  end  of 
the  front  table,  and  are  handled  and  manipu- 
lated hy  three  edger  men.  These  levers  and 
saws  are  so  arranged  that  the  boards  and 
lumber  put  through  the  edger  can  be  trim- 
med or  edged  to  any  width  desired,  or  passed 
through  without  trimming  or  coming  in  con- 
tact with  any  saw.  This  gang  edger  Is  65 
inches  wide,  and  has  one  feed  roller  In  front 
and  two  focd  rollers  in  the  rear— one  directly 
In  front  of  the  other— each  of  which  Is  4 
Inches  In  diameter.  There  are  two  press  roll- 
era  In  the  rear,  6V2  inches  In  diameter,  each 
being  2SV3  Inches  long,  which,  with  an  inter- 
vening space  of  0V2  Incht'H,  extend  nearly 
the  entire  width  of  the  cflger.  There  Is  a 
.«j):ioe  of  intties  between  each  of  the  prpss 
n.lli'i'H,  and  Iliusf  press  rollers  are  so  arrang- 
ed thit  tliey  can  be  raised  with  levers  that 
have  ropes  attached  thereto  which  can  be 
pulled  down  by  the  edger  men,  and  in  doing 
so  will  raise  the  press  roller  to  any  height 
desired.  The  feed  rollers  each  contain  si)ur9 
which  are  calculatctl  to  assist  in  pusliing  the 
lumber  tlirougli  the  edger.  In  front  of  the 
saws  were  arranged  1-  te<'th — each  about  14 
iiiclies  long,  to  prevent  pieces  of  lumber  and 
edgings  from  beiu:?  thrown  back  by  the  saws. 
These  teeth  nre  fastened  to  a  rod  al)OUt  1^;. 
inches  In  diameter  situated  alwve  the  sawa 
and  to  the  front— being  almost  directly  over 


the  front  feed  roller,  and  are  supposed  to  be 
kept  In  place  by  pins  placed  through  the  rod, 
one  on  each  side  of  each  tooth.  These  teeth 
extend  down  toward  the  saws  at  an  angle  of 
about  25  degrees,  to  within  about  half  aa 
Inch  of  the  bed  or  level  of  the  edger.  The 
distances  between  these  teeth  were  from  4'i 
to  914  Inches,  and  they  hung  loose,  so  that, 
the  points  of  the  teeth  moved  sideways,  caus- 
ing the  distance  between  the  teeth  to  change. 
When  the  mill  is  In  operation,  the  saws  in 
the  gang  edger  revolve  very  rapidly.  All 
lumber  coming  from  the  gang  saws  as  well 
as  that  coming  from  the  circular  saw,  was 
put  through  the  gang  edger.  At  the  time  in 
question  a  bunch  of  lumber  coming  from  the 
gang  saws,  which  needed  no  trimming  nor 
edging,  was  being  put  through  between  the 
saws  of  the  gang  edger  without  any  Intention 
of  having  the  same  come  in  contact  wltb 
the  saw  on  either  ride.  One  of  the  fonr- 
Inch  strips  became  separated  from  the  bunch 
lying  loose  on  the  rollers,  and  swung  arouiicl 
so  that  the  saw  struck  it  and  threw  It  back 
and  hit  the  plaintiff  and  badly  injured  him. 

Victor  T.  Flerrelee.  for  appellant  George 
F.  Merrill,  for  re^ondent. 

CASSODAY,  C.  J.  (after  stating  the  facts). 
It  is  said  that  the  trial  couat  directed  the 
verdict  in  favor  of  the  defendant  on  the 
ground  that  it  appears  from  the  undisputed 
evidence  that  the  plaintiff  was  guilty  of  con- 
tributory negligence  or  assumed  the  risk. 
The  accident  occurred  about  2  o'clock  in  the 
afternoon  of  April  30,  1902.  There  Is  evi- 
dence tending  to  prove  that  the  duties  of  the 
plaintiff  as  such  head  sawyer  did  not  re- 
quire him  to  have  anything  to  do  with  the 
operation  of  the  gang  edger;  that  he  never 
worked  upon  that  edger,  and  had  nothing  to 
do  with  the  men  running  that  edger;  that 
bis  work  was  different  work,  and  was  Inde- 
ixiudent  and  away  from  tlie  edger;  that 
when  at  work  his  back  was  toward  the 
edger,  and  57  feet  away  from  It;  that  he 
knew  nothing  about  the  construction  of  the 
edger;  that  he  never  looked  at  the  edger. 
particularly,  before  he  was  hurt;  that  he 
never  saw  or  knew  of  pieces  of  lumber  or 
things  coming  back  from  the  edger  heton 
he  was  hurt;  that  In  going  to  and  coming 
from  his  work  he  went  within  25  feet  of  the 
edger,  and  could  see  the  frame  and.  edjrer 
when  it  worked,  but  never  examined  It;  that 
he  did  not  know  that  there  were  any  appli- 
ances to  keep  boards  or  other  things  from 
coming  back;  that  he  did  not  know  that  the 
fingers  would  spread  apart,  nor  how  long 
tlie.v  were,  nor  how  long  they  had  been  oat 
of  order.  Tor  the  purposes  of  this  appeal 
we  must  assume  such  evidence  to  be  tnie. 
If  It  Is  true,  there  Is  no  ground  for  holding 
that  the  plaintiff  was  guilty  of  contributory 
negligence,  nor  that  he  assumed  the  risk. 
Of  course,  contributory  pegUcaiM  a  want 
of  ordinary  cai^gefsetlK!  ^fft^^^Je-party  In- 
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jnred  whicb  contributes  to  produce  tbe  In- 
jury. There  Is  notbing  to  Indicate  tbat  tbe 
plaintiff  failed  to  eirarclse  such  care.  "It  Is 
ft  general  rule  tbat,  wbere  unusual  dangers 
are  known  to  the  employ^,  and  he  volun- 
tarlly  assumes  them,  If  be  Is  thereby  Injured, 
be  cannot  recover,  because  of  his  contribu- 
tory fault,  even  though  the  master  at  the 
same  time  Is  gnllty  of  negligence,  -which, 
wltboQt  such  assumption  of  risk,  would  bare 
rendered  blm  liable."  Powell  t.  Ashland 
Iron  &  Steel  Co.,  88  Wis.  86,  78  N.  W.  673. 
Here  It  does  not  appear  from  the  undisputed 
evidence  that  tbe  plolntlft  knew  or  ought  to 
have  known  of  tbe  danger  to  which  be  was 
thoB  exposed.  "An  employ^  cannot  be  said, 
as  a  matter  of  law,  to  have  assumed  the  risk 
incident  to  bis  employment,  unless  such  as- 
sumption is  shown  by  undisputed  evidence, 
w  is  BO  clearly  proven  that  no  reasonable  In- 
ference can  be  drawn  to  Hie  contrary." 
Rpvollnsky  v.  Adams  Goal  Co.  (Wis.)  05  N. 
W.  122. 

2.  Counsel  for  tbe  defendant  insists  that 
the  plalntifrs  injury  was  the  result  of  the 
negligence  of  a  co-empldy£  of  the  plaintiff, 
and  bence  that  the  plaintiff  cuinot  recover. 
The  genottl  rule  dednclble  from  the  adjudi- 
cations of  this  and  other  courts,  as  stated  by 
the  late  Chief  Justice  Oole,  Is  tbat:  "To  con- 
stitute fellow  servants.  It  Is  not  necessary 
that  tbe  negligent  workman  causing  the  in- 
Jury  and  the  one  Injured  should  both  be  en- 
gaged in  the  very  same  particular  work.  It 
Is  suflicient  if  fliey  are  employed  by  the 
same  maato,  under  the  same  control,  and 
performing  duties  and  services  for  the  same 
general  purpose."  Toner  v.  C,  M.  &  St.  P. 
Ry.  Co.,  69  Wis.  198,  31  N.  W.  104,  38  N.  W. 
433,  and  numerous  cases  there  cited.  In  a 
late  case  it  is  said  that  fellow  servants  are 
defined  as  "those  engaged  in  the  same  com- 
mon pursuit,  under  the  same  general  con- 
trol"—as  "persons  employed  in  tbe  same 
^lenwal  business  by  a  common  employer"; 
tbat  tbe  question  is  not  "controlled  by  the 
fact  that  different  parts  of  the  work  neces- 
sary to  the  general  euterinrlse  are  placed  in 
bands  of  employes  remote  from  each  other, 
and  receiving  immediate  command  from  dif- 
ferent superiors,  or,  indeed,  one  from  the 
other."  Okonskl  v.  Pennsylvania  &  Ohio 
Fuel  Co.,  114  Wis.  453,  90  N.  W.  429,  citing 
numerous  cases.  We  must  hold  tbat  the 
edger  men  were  fellow  servants  with,  tbe 
plaintiff.  The  question,  therefore,  Is  wheth- 
er tbe  plaintiff  was  injured  solely  by  reason 
of  tbe  Improper  or  n^Ugent  manner  in 
which  the  edger  men  put  the  boards  through 
between  the  gang  saws.  That  Is  necessarily 
a  question  of  fact.  A  witness  on  behalf  of 
the  plaintiff  testiQed  to  the  effect  that  an 
armful  of  strips,  from  4  to  6  inches  wide, 
which  needed  no  ed^ng,  were,  at  tbe  time 
of  the  accident;  being  merely  ^ved  by  the 
edger  men  ttarough  and  over  tbe  rollers  In 
the  space  between  the  gang  saws,  which 
were  40  inches  apart;  that  the  top  strip, 


which  was  white  irine,  14  feet  long,  an  Inch 
thick,  and  4  inches  wide,  swung  and  Jerked 
on  the  saw.  and  It  came  back  and  swung 
half  across,  and  when  It  started  to  go  It  was 
pointed  toward  the  gang  saws;  but  It  swung 
off— half  way  across— so  that  It  went  over 
and  struck  tbe  plaintiff;  that  he  thought  It 
was  caused  by  the  third  finger  beiug  badly 
bent— crooked— because  a  strip  got  In  be- 
tween, and  there  was  nothing  to  hold  it; 
that  when  there  is  no  finger  catching  the 
board  It  has  got  to  go  back;  that  the  fingers 
play  sideways,  and  lift  up  when  boards  are 
put  through;  tbat  he  was  not  sure  how  much 
of  tbe  board  hud  gone  In  the  roller  when 
It  began  to  swing,  but  be  should  say  about 
a  foot  The  edger  man  who  was  so  putting 
through  the  strips  at  the  time  testified  quite 
similarly,  and  also  to  the  effect  that  there 
were  some  spikes  In  the  feed  rollers  that  car- 
ried some  of  these  4-lnch  strips  out,  and  so 
this  board  was  only  about  2  feet  behind  the 
saw  when  it  swung;  that  It  was  not  heavy 
enough  to  go  through;  that  there  were  no 
press  rollers  on  it,  so  when  the  saw  got  hold 
of  it  it  went  onto  the  sav  to  the  side,  and 
be  was  trying  to  get  tbe  pile  through  when 
he  saw  the  board  lay  tiiere,  and  he  then  pull- 
ed on  the  east  press  roller  and  shoved  on  it, 
but  could  not  make  It  go,  and  then  he  got 
hold  of  the  long  rope,  and  then  the  board 
came  before  he  pulled  on  It;  that  tbe  board 
that  went  back  was  on  the  east  side,  and  laid 
clear  down  on  the  roller;  tbat  the  otber 
boards  were  probably  10  Inches  from  this 
one;  that  he  never  counted  the  fingers  or 
teeth  on  the  shaft,  and  could  not  tell  how 
many  there  were,  nor  how  far  they  were 
apart  at  the  top;  that  they  were  from  4  to 
6  Inches  apart  at  the  bottom,  and  they  could 
be  spread  an  Inch  or  so— should  say  7  or  8 
Inches,  but  he  did  not  think  9  inches;  that 
he  did  not  think  there  was  a  finger  on  the 
board  when  it  went  back;  that  tbe  fingers 
were  for  holding  the  boards  from  coming 
back;  that  be  did  not  know  how  the  board 
got  by  the  fingers,  but  supposed  it  went  be- 
tween them;  that,  had  a  finger  gone  onto 
the  board,  It  certainly  would  have  held  it, 
and  one  would  have  been  on  the  board  if  the 
fingers  had  not  been  more  than  8  or  4  Inches 
apart  There  was  other  testimony  tending 
to  prove  that  at  the  time  of  the  injury  some 
of  tbe  fingers  on  tbe  edger  were  gone  from 
the  left-hand  side;  that  the  fingers  on  the 
edger  were  loose,  and  would  spread  out; 
that  the  fingers  had  been  out  quite  a  while— 
because  they  were  old  and  rusted  and  broken 
off  close  to  the  shaft,  the  breaks  being  old; 
that  the  fingers  would  spread— one  would 
spread  out  or  b^nd  about  0  Inches;  that  the 
crooked  finger  caused  the  strip  to  come  back; 
tbat  the  edger  had  been  In  the  same  condi- 
tion for  some  time  prior  to  the  accident; 
that  the  fingers  should  not  be  more  than  4 
Inches  apart;  tbat  tbe  fingers  Sn  qoestlon 
were  very  old;  that  most  edgers  now  have 
no  fingers,  but  rollg^ji|gy^@(5^g|0ers. 
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properly  made,  are  a  complete  protectloQ 
against  lumber  coming  back;  that  they  ought 
not  be  more  than  2  Inches  apart;  that  the 
saw  Tpould  shake,  because  It  was  worn;  that 
the  88 wa  were  old,  did  not  run  true,  and 
would  moTO,  and  be  wider  sometimes  than 
others.  In  view  of  such  evidence,  we  can- 
not say,  as  a  matter  of  law,  from  the  undis- 
puted evidence,  that  the  Injury  to  the  plaln- 
tlfC  was  caused  wholly  by  the  Improper  or 
negligent  conduct  of  theedger  men.  C^ven 
r.  Smith,  88  Wis.  119,  61  N.  W.  817. 

8.  Assuming  that  the  condnet  of  the  edger 
men  was  improper  or  negligent,  still  the 
question  Is  presented  whethar  the  negligence 
ot  the  defendant  in  furnishing  defective  ma- 
chinery concurred  In  producing  the  Injury. 
It  was  held  by  this  court  several  years  ago, 
that:  "An  employer  who  has  negligently 
permitted  the  use  of  a  machine  In  doing  his 
work,  which,  by  reason  of  its  defects,  is  un- 
necessarily dangerous  to  his  employfis.  Is  lia- 
ble for  an  Injury  resulting  from  its  use  to 
an  employ^  who  was  not  himself  negligent, 
even  though  a  co-employd  was  guilty  of  neg- 
ligence in  managing  the  machine,  and,  if  it 
had  been  carefully  handled,  the  accident 
would  not  have  occurred."  Sherman  v.  The  j 
Menominee  River  Lumber  Co.,  72  Wis.  122, 
128,  38  N.  W.  365,  1  L.  B.  A.  173,  and  cases 
there  cited.  That  case  is  quite  similar  In  its 
facts  to  the  case  at  bar.  In  that  case  the 
plaintiff  was  Injured  by  a  plank  thrown  by 
an  edger,  and  the  court  directed  a  verdict  in 
favor  of  tbe  defendant,  and  one  of  the  de- 
fenses was  that  the  injury  was  caused  by 
the  negligence  of  a  co-employ&  in  a  later  : 
case  it  was  held  that:  "Where  the  injury  to 
a  servant  Is  caused  by  the  negligence  of  tbe  ' 
master  and  that  of  a  fellow  servant  together, 
the  master  is  liable  therefor."  Cowan  v.  C, 
M.  &  St  P.  Ry.  Co.,  80  Wis.  284.  291,  50  N. 
W.  180.  See  Jones  v.  Florence  Mining  Co., 
66  Wis.  268.  28  N.  W.  207.  67  Am.  Rep.  239. 
The  reason  for  the  rule  Is  that  the  master  Is 
bound  to  furnish  his  servants  with  reason- 
ably safe  machinery  and  appliances  with 
which  to  work,  and  a  reasonably  safe  place 
for  doing  his  work;  and.  If  he  falls  to  do  so,  i 
he  cannot  escape  liability  by  delegating  such  ' 
duty  to  one  who  In  other  respects  may  be  a  , 
fellow  servant  of  the  pe»on  injured.  Brab-  ; 
bits  V.  Ry.,  38  Wis.  289;  Wedgwood  v.  Ry.,  ; 
44  Wis.  44,  41  Wis.  478;  Bessex  v.  Ry.,  45 
Wis.  477;  Schulti  v.  Ry.,  48  Wis.  375,  4  N. 
W.  898;  Cadden  v.  A.  S.  B.  Co.,  88  Wla. 
408,  60  N.  W.  800;  Benne  v.  U.  S.  L.  Co., 
107  Wis.  312,  83  N.  W.  473;  OkonskI  v. 
Pennsylvania  &  Ohio  Fuel  Co..  114  Wla.  4.'>3, 
90  N.  W.  429.  As  Indicated,  there  is  evi- 
dence in  the  case  at  bar  tending  to  prove 
that  the  gang  edger  was  defective  and  out 
of  repair  In  the  particulars  ^hlch  have  been 
mentioned.  If  such  defect  and  want  of  re- 
pair was,  by  reason  of  the  defendant's  neg- 
ligence, the  proximate  cause  of  the  plaln- 
UfTs  injury,  then  the  defendant  cannot  es- 
cape Ilablli^  by  the  mere  fact  that  tbe  neg- 


ligence of  the  edgormen  concurred  In  caus- 
ing the  injury. 

4.  Assuming  that  tbe  gang  edgw  was  de- 
fective and  out  of  repair  in  the  particnlars 
mentioned,  the  question  recurs  whether  the 
defendant  was  negligent  in  respect  to  tbe 
same,  and,  if  so,  whether  such  negligence 
was  the  proximate  cause  of  the  plaintUTs  in- 
Jury.  Tbe  essential  elements  of  proximate 
cause  have  been  defined  so  often  and  so  re- 
cently as  not  to  require  repetition.  Delsen- 
riter  v.  KrauR-Merkel  Malting  Co.,  97  Wis. 
279,  72  N.  W.  735;  Maltland  v.  Gilbert  Pa- 
per Co.,  97  Wis.  476,  487,  72  N.  W.  1124,  65 
Am.  St  Bep.  137;  McFarlane  v.  Town  of 
Sullivan.  88  Wis.  361.  363,  364,  74  N.  W.  559, 
75  N.  W.  71;  Hudson  v.  Northern  Pacific  E. 
Co.,  107  Wis.  620,  624,  83  N.  W.  769.  The 
Important  question  is  whether  the  Injury  to 
the  plaintiff  was  tbe  natural  and  probable 
consequence  of  the  negligence  of  the  defend- 
ant and  whether  an  Injury  to  any  person 
ought  to  have  been  foreseen  In  the  light  of 
attending  circumstances  by  persons  of  ordi- 
nary Intelligence  and  prudence.  We  are  con- 
strained to  hold  that  tlie  evidence  was  sufll- 
dent  to  take  the  case  to  the  Jury  on  the  ques- 
tions sURgested. 

Tbe  Judgment  of  the  circuit  court  is  re- 
versed, and  tbe  cause  remanded  for  a  new 
trial. 


COLE  V.  CITY  OF  WATERTOWN. 

(Supreme  Court  of  Wi»M)nsin.    Sept.  29,  1903.) 

ADMINISTRATION  OF  BSTATES— APPOINTMENT 
OF  TRUSTEES  TO  FILL  VACANCIE»— 
PROVISIONS  OF  WILL. 

1.  Where  a  will  aiipoiuting  execators  and  tras- 
tees  provideH  that  if  the  persona  named,  or  any 
of  them,  ishall  die  or  refuse  to  accept,  tbe  ra- 
CflDcy  shnll  be  filled  by  appointmeat  by  the 
rouoty  court,  "subject  to  the  approval  of  tbe 
parties  inttreHted  in"  the  estate,  the  county 
court,  in  case  of  a  vacancy,  cannot  arbitrarily 
ap|>oint  a  person  as  trustee  over  the  protest  of 
a  party  ioterei<ted  in  tbe  estate,  tbouirh  such 
person  is  competent  and  qualified,  the  purpose 
of  the  provision  in  the  will  being  to  secure  per- 
sons woo  would  act  harmoniously  in  tbe  per- 
formance of  their  duties  as  trustees. 

2.  The  provision  in  a  will  apiwinting  exec- 
utors and  trustees,  that  "should  any  of  tbe 
persons  hereinafter  nominated  and  appointed  aa 
executors  and  trui^teea,  or  any  of  them,  die  or 
refuse  to  accept  the  trust,"  the  vacancy  shall 
be  filled  by  appointment  by  the  county  court, 
"subject  to  the  approval  of  the  partiea  inter- 
ested in"  the  estate,  is  not  limited  to  the  filling 
of  vacancies  caused  by  the  death  of  or  refosal 
to  accept  the  trust  by  any  of  tbe  persons  nom- 
inated in  the  will,  but  Is  applicable  to  the  Slliog 
of  all  vacancies. 

Appeal  from  Circuit  Court,  Jefferson  Coon- 
ty;  .James  J.  Dick,  Judge. 

Proceedlnjra  for  the  appointment  of  tnu- 
tees  under  tbe  will  of  John  W.  Cole,  deceased, 
to  fill  vacancies.  From  the  order  of  the  dr- 
cult  court  affirming  the  order  of  the  county 
court  appointing  Charles  R.  Blumenfeld  as 
a  trustee,  Oscar  A.  Oole  appeals.  Beversed. 

It  appears  from  tbe  r^aacA  and  tiie  findings 
of  the  court  thirtg|fftfeib^<i30CJgtewuary 
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17,  1804,  leaTlns  a  last  wUI  and  testament, 
wblcb  was  admitted  to  probate  April  4,  1881, 
wha»lii,  among  otber  tblngi.  be  devised  to 
his  executors  and  trustees,  therein  named, 
certain  real  and  personal  property  in  trust, 
with  directions  as  to  tlie  management  there- 
of, and  to  {My  the  net  balance  of  rents  and 
Interest  to  his  wife,  Bllsa  a  Cole,  and  his 
son,  Oscar  A.  Cole,  as  therein  directed,  and 
after  their  deaths  to  transfer  and  convey 
the  same  to  tiie  dty  of  Watertown,  in  trust 
for  the  purposes  and  on  the  conditions  there- 
in set  forth.  The  will  contains  this  clause: 
"Should  the  persons  hereinafter  nominated 
and  appointed  as  executors  and  trustees,  or 
any  of  them,  die,  or  refuse  to  accept  the 
trust,  the  vacancy  thus  caused  shall  be  filled 
by  appolntmoit  by  the  county  court  or  the 
Judge  thereof  for  Jefferson  county,  who  Is 
hereby  authorised  and  requested  to  make 
the  same  subject  to  the  approval  of  the  par- 
tira  interested  in  my  estate."  Tbe  will  also 
contains  the  following  clause:  "I  do  hereby 
appoint  my  son.  Oscar  A.  Ooie,  O.  B.  Skinner, 
and.  Christian  May,  all  of  the  city  of  Water- 
town,  executors  and  trustees  of  this  my  last 
will  and  testament,  with  full  coofldence  that 
tbey  will  faithfully  and  prudently  »ecute 
the  trust  hereby  reposed  in  them."  Skinner 
died  prior  to  the  death  of  the  testator.  April 
ao,  1S94.  Chrlstlau  May  refused  to  accept  the 
trust,  and  on  the  same  day  D.  H.  Beurtaaus 
and  William  Humphrey  were  appointed  by 
the  county  court  as  sucb  trustees,  in  place 
-of  Skinner  and  May,  and  they,  with  Oscar 
A.  Cole  60  appointed,  duly  qualified  as  such 
trfiBtees.  July  25,  1900,  Humphrey  died,  and 
September  11,  1000,  Edward  F.  Wleman  was 
appointed  In  his  place,  and  he  duly  qualified. 
September  28,  1901,  D.  R  Beurbaus  and  Ed- 
ward F.  Wleman  each  filed  his  resignation 
In  writing,  and  thereupon  the  county  court 
made  an  order  fixing  November  &,  1901,  as 
the  time  for  making  the  appointment  of  two 
trustees  In  their  places,  respectively,  and 
gave  notice  thereof  accordingly.  October  28, 
1901,  the  city  nominated  William  D.  Sproea- 
ser  and  Charles  R.  Blumenfeld  to  be  ap- 
pointed as  such  trustees;  and  November  5, 
1901,  Oscar  A.  Cole  appeared  by  his  attorney, 
and  nominated  John  Habhegger  and  William 
C.  Raue  to  be  appointed  as  such  trustees  In 
place  of  Beurbaus  and  Wleman,  who  had  so 
resigned,  and  Oscar  A.  Cole  then  and  there 
expressly  objected  to  the  appointment  of 
Charles  R.  Blumenfeld  as  such  trustee.  The 
county  court  took  the  matter  under  advise- 
ment, and  on  November  16,  1901,  entered  an 
order  accepting  of  such  resignations,  and  ap- 
pointing John  Habhegger  and  Charles  R. 
Blumenfeld  as  such  trustees  upon  filing  a 
t>ond  of  110.000,  to  be  approved  by  the  coun- 
ty court,  and  that  they  within  10  days  there- 
after gave  the  bond  and  qualified  pursuant 
to  the  order.  It  was  further  found  by  the 
circuit  court  that  Oscar  A.  Cole  and  the  city 
never  consulted  nor  attempted  to  consult  with 
each  other  In  regard  to  the  aiKWlntment  of 


persons  to  fill  such  Tacancles;  that  wtien  the 
matter  of  such  restgnations  came  up  to  be 
heard  in  the  county  court  an  attorn^  ap- 
peared for  and  In  behalf  of  Oscar  A.  Oole, 
and  no  one  appeared  in  behalf  of  the  city; 
that  at  the  time  of  tibe  appointment  of  Blu- 
menfeld he  was  and  still  Is  a  fit  and  proper 
person  to  be  appointed  as  one  of  such  trus- 
tees; that  his  character  fbr  Integrity  and 
business  capacity  was  above  reproach,  and 
that  he  ms  in  all  respects  fully  qualified  to 
act  as  such;  that  there  was  no  lU-feeling  on 
the  part  of  Blumenfeld  against  Oscar  A.  Oole, 
and  that  there  was  no  ground  for  111-feellng 
on  the  part  of  Oscar  A.  Oole  against  Blumen- 
feld; that  BlnmenfeU  had  done  nothing  to 
indicate  lhat  he  would  not  act  In  harmony 
with  the  oth&e  two  trustees,  and  that  there 
was  no  ground  for  believing  that  he  would 
not  As  ccmcluslons  of  law.  the  dreult  court 
found  that  the  order  of  the  county  court  ap- 
pointing Charles  R.  Blumenfeld  as  one  of 
the  trustees  of  said  estate  was  regularly  and 
correctiy  made  in  the  exercise  of  the  discre- 
tionary power  of  the  county  court  and  that 
there  mis  no  abuse  of  such  discretion  in 
making  the  order  from  which  Oscar  A.  Oole 
had  appealed  to  the  circuit  court,  and  that 
Blumenfeld  was  lawfully  appointed  such 
trustee,  and  had  duly  qualified  as  such,  snd 
was  entitled  to  be  heard  In  a  direct  proceed- 
ing l>efore  he  could  be  lawfully  removed,  and 
ordered  Judgment  affirming  the  OT&ee  of  the 
county  court  From  the  Judgment  entered 
accordingly,  Oscar  A.  Cole  brings  this  ap- 
peal. 

OUn  &  Butler,  for  appellant  Arthur  Mul- 
berger  and  Harlow  Pease,  for  respondent 

■  OASSODAT,  O.  J.  (after  stating  the  facts). 
At  the  time  of  entering  the  order  firing  a 
time  for  the  determination  of  the  matter  of 
the  resignations  of  Beurbaus  and  Wleman, 
and  the  appointment  of  their  successors,  the 
county  judge  very  properly  notified  the  city 
and  Oscar  A.  Cole  in  writing  of  the  provision 
of  the  will  requiring  the  appointment  of  two 
trustees  to  fill  such  vacancies,  "subject  to 
the  approval  of  the  Interested  parties,"  and 
that  they  were  such  Interested  parties,  and 
therein  suggested  to  each  of  tbem  that  they 
should  "agree  upon  two  reliable  men  to  act 
as  trustees"  in  case  such  resignations  should 
be  accepted,  and  to  propose  to  the  court  for 
such  appointment  the  names  of  the  two  per- 
sons so  agreed  upon.  No  such  agreement 
was  ever  made,  or  attempted  to  be  made, 
and  the  court  finds  that  the  two  Interested 
parties  never  consulted  nor  attempted  to  con- 
sult lu  regard  to  such  appointment.  Instead 
of  doing  so,  each  party,  without  consulting 
the  other,  proposed  the  names  of  two  per- 
sons, regardless  of  the  likes  or  dislikes  of 
the  other  party.  The  county  court  appoint- 
ed one  of  the  two  persons  so  proposed  by 
each  party.  Habhegger,  one  of  the  persons 
so  proposed  by  Oscar' A.  Cole,  was  apm>lnted 
I  without  any  obJec{foti£e<:iXhWi^^^^iM>£  his 
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appointment,  tberefore,  la  not  before  qb  for 
consideration.  On  the  other  hand,  Oscar  A. 
Cole,  at  the  time  of  the  hearing,  expressly 
objected  to  the  appointment  of  Blumenfeld, 
■who  had  thus  been  proposed  by  the  city. 
The  question  for  determination  Is  whether 
the  county  court  was  Justified  In  appointing 
Blumenfeld  against  such  objection  and  pro- 
test There  is  no  claim  that  Blumenfeld  Is 
not  a  man  of  integrity  and  character  and 
business  capacity,  and  in  all  respects  quail- 
fled  to  perform  the  duties  of  such  trustee, 
but  for  certain  reasons  be  is  said  to  be  ob- 
jectionable to  Oscar  A.  Oole.  The  court  finds 
that  Blumenfeld  has  no  Ul-feellng  against 
Cole,  and  that  Cole  has  "no  ground  for  Ill- 
feeling"  against  Blummfeld.  But  that  Ib  not 
declslTe  of  the  question.  Both  courts  seem 
to  have  acted  apon  the  theory  that,  If  each 
of  the  parties  had  the  naming  of  one  of  the 
two  persons  so  appointed,  then  neither  could 
rightfully  object  to  the  person  named  by  the 
other  party,  provided  he  was  as  well  quali- 
fied as  Blumenfeld  was  found  to  be.  But 
Bucb  is  not  the  purpose  of  the  law.  That 
purpose  Is  not  only  to  secure  competent  men 
of  integrity,  but  also  those  who  will  co-op- 
erate in  a  friendly  and  harmonious  manner 
In  tbe  transaction  of  business  whicb  may 
continue  for  several  years.  It  is  not  to  se- 
cure vigilant  representatives  of  the  resjyec- 
tive  partly  interested,  but  those  who  will 
work  together  for  the  lieneflt,  not  merely  of 
one  of  such  parties,  but  for  the  whole  es- 
tate. Tills  is  abundantly  shown  by  authori- 
ties cited  In  tbe  brief  of  counsel  for  the  ap- 
pellant. In  one  of  them  It  was  held  In  Eng- 
land many  years  ago  that  **tbe  discretion 
which  tbe  court  exercises  in  appointing  new 
trustees  is  not  a  mere  arbitrary  dlscreti09, 
but  is  to  be  exercised  in  accordance  wltb 
certain  principles.  Among  them  are  the  fol- 
lowing: •  •  •  Secondly.  The  court  will 
not  appoint  a  person  with  a  view  to  the  In- 
terest of  some  of  the  cestuls  que  trustent  in 
opposition  to  tbe  Interest  of  others.  Thirdly. 
The  court  will  have  regard  to  the  question 
whether  tbe  appointment  will  promote  or 
impede  the  execution  of  tbe  trust."  In  re 
Tempest,  L.  B.  1  Ch.  App.  Cases,  484,  de- 
cided in  18GC.  In  that  case  It  was  said  by 
Lord  Justice  Turner  In  behalf  of  the  court: 
"I  thlnlE  BO  for  this  reason:  That  it  Is  of 
the  essence  ot  tbe  duty  of  every  trustee  to 
hold  an  even  band  between  the  parties  In- 
terested under  the  trust.  Every  trustee  is  In 
duty  bound  to  look  to  the  interests  of  all, 
and  not  of  any  particular  member  or  class 
of  members  of  his  cestuls  que  trustent."  Id. 
4SS.  In  speaking  of  that  fieclslon  it  was 
said  In  a  later  case  by  that  learned  Master 
of  the  Rolls,  Sir  Geoi-gc  Jessel:  "I  find  also 
that  although  as  a  rule  tbe  court  of  chan- 
cery exercises  Its  diBcretlon  In  the  appoint- 
ment of  new  trustees— a  discretion,  I  may 
say,  as  regards  which  I  respectfully  wish  to 
express  my  cordial  assent  to  what  fell  from 
Lord  Justice  Turner  in  the  case  of  In  re 


Tempest— yet  it  Is  not  an  arbitrary  discre- 
tion, but  to  be  applied  according  to  settled 
rules."  .Forstcr  v.  Abraham,  L.  R.  17  Equi- 
ty Cases,  351,  355-^.  Tbe  testator  seems  to 
have  had  in  mind  tbe  harmonious  co-opera- 
tion of  the  executors  and  trustees;  and  so 
the  will  provides,  In  eCTect,  tliat,  In  case  any 
of  the  persons  therein  nominated  and  ap- 
pointed as  executors  and  trustees  should  die 
or  refuse  to  accept  tbe  trust,  then  the  county 
court  was  thereby  autborlzed  and  requested 
to  fill  tbe  vacancy  by  appointment,  "subject 
to  the  approval  of  the  parties  Interested  in" 
j  the  estate.  In  tbe  case  of  In  re  Tempest 
I  cited  above,  one  of  the  trustees  died  during 
the  life  of  tbe  testator.  By  the  terms  of 
the  will  the  right  to  appoint  a  new  trustee 
was  vested  in  the  persons  entitled  to  the 
surplus  rents  and  profits.  They  could  not 
agree  In  the  choice  of  a  trustee.  On  peti- 
tion the  Master  of  the  Rolls  appointed  one 
Mr  Petre  against  the  objection  of  one  of  the 
beneficiaries,  not  from  any  personal  objec- 
tion, but  because  he  was  connected  wltb  and 
proposed  by  a  branch  of  the  family  with 
which  the  testator  was  not  on  Arlendly  terms, 
and  which  be  bad  excluded  from  the  man- 
agement of  his  property.  On  appeal  tbe 
court  reversed  and  set  aside  such  appoint- 
ment of  Petre,  and  held.  In  addition  to  what 
has  been  stated,  that  "in  selecting  a  person 
for  the  office  <of  trustee)  the  court  will  have 
regard  to  the  wishes  of  the  author  of  the 
trust,  expressed  in,  or  plainly  deduced  from, 
the  Instrument  creating  it."  Id.  4^.  The 
learned  Lord  Justice  on  that  point  said:  "I 
think  this  rule  may  be  safely  laid  down,  be- 
cause if  the  author  of  the  trust  has  in  terms 
declared  that  a  particular  person,  or  a  person 
filling  a  particular  character,  should  not  be 
a  trustee  of  the  Instrument,  there  cannot  ss 
I  apprehend,  be  the  least  doubt  that  tbe 
court  would  not  appoint  to  the  office  a  per- 
son whose  appointment  was  so  prohibited, 
and  I  do  not  think  that  upon  a  question  of 
this  description  any  distinction  can  be  drawn 
between  express  declarations  and  demon- 
strated intention."  Id.  487.  True,  as  uiged 
by  counsel  for  tbe  city,  the  language  of  the 
will  authorizing  and  requesting  the  countT 
court  to  appoint  persons  to' fill  vacancies.  If 
strictly  construed,  would  be  limited  to  tbe 
filling  of  vacancies  caused  by  the  deatb  or  re- 
fusal to  accept  tbe  trust  by  one  or  more  of 
the  persons  nominated  in  tlie  will.  But  u 
indicated  In  tbe  quotation  last  made,  upon 
questions  of  this  description  there  is  no  sub- 
stantial distinction  between  the  "demonstrat- 
ed intention"  of  tbe  testator  and  an  "express 
declaration"  of  such  Intention.  In  eitber 
case  the  appointment  to  be  made  is  to  be 
"subject  to  the  approval  of  the  parties  inter- 
ested In"  the  estate.  We  ere  constrained  to 
hold  that  effect  should  be  given  to  such  In- 
tention of  the  testator  fairly  deduclble  from 
the  lanRuage  of  the  will.  Such  ascertainable 
Intention  must  be  enforced*  In  ra  Sbarlaod 
Kemp  T.  Roaeyoi5ffizg-b^^9O@gt0sJ». 
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Adams  v.  Cowen,  177  U.  S.  475,  20  Sup.  Ct 
668,  44  Ed.  851.  Of  course,  neither  of  the 
parties  can  dictate  such  appointment,  nor 
coDtumacIonaly  refuse  to  agree  upon  the  per- 
son to  be  appointed.  The  county  court  lias 
a  certain  discretion  to  be  exercised  In  accord- 
ance with  the  principles  mentioned,  but  not 
arbitrarily  and  contrary  to  the  expressed 
wish  of  the  testator. 

The  Judgment  of  the  circuit  court  Is  re- 
versed, and  the  cause  is  remanded,  witb  di- 
rection to  reverse  that  part  of  the  order 
and  Judgment  of  the  county  court  which  ap- 
pointed Charles  B.  Blumenfeld  as  one  of  such 
trustees,  and  to  remand  the  case  to  the  conn- 
ty  court  for  further  proceedings  In  accord- 
ance with  this  opinion. 


CHICAGO  &  N.  W.  RY.  CO.  t.  FOX 
BIVEB  ELECTRIC  RY.  & 
POWER  CO. 

•(Sniireme  Court  of  Wisconsin.   Sept.  29,  1903.) 

STREET  RAILROADS  —  CONTRACTS  —  STEAM 
RAILROAD  CROSSING— FLAGMAN'S  WAGES— 
SALE  OP  PROPERTY— "SUCCESSOR"— USB  OF 
CROSSINO— BURDENS  ATTACHED  TO  PEE. 

1.  Where  defendant  street  railway  compauy 
nnrchued  from  the  owner  of  a  previously  ex- 
isting railway  all  the  eQuipment  of  such  rail- 
way, but  stipulated  that  the  sale  did  not  include 
the  franchise,  leases,  contiaets,  or  powerhouse  ! 
machinery  of  the  seller,  the  buyer  did  not  there- 
by become  the  seller's  "succeRSor,"  within  a 
contract  obllgatlDK  the  seller  aud  hia  successors 
to  pay  for  the  mainteoance  of  a  flagman  at  a 
Bteam  railroad  crossing. 

2-  Where  a  street  railroad  company  contract- 
ed to  pay  the  wages  of  a  flagman  at  a  point  i 
where  its  line  crossed  the  tracks  of  a  steam  i 
railroad,  the  subsequent  purchase  of  the  street  ! 
milroad  s  personal  propei'ty  by  another  com-  i 
pauy,  whicn  thereafter  operated  the  same  un- 
der an  independent  franchise,  did  not  render  ; 
the  latter  liable  for  the  payment  of  such  wages,  i 

3.  The  obligation  to  pay  such  flagman's  wa- 
ges did  not  attach  to  the  fee  of  the  land  at  the  ' 
croHfring  over  whit^  the  street  railway  was  i 
coui«truc-ted,  bo  as  to  impose  the  bui'den  thereof  ' 
on  the  railway  using  the  same. 

Appeal  from  Circuit  Court,  Brown  County; 
Samuel  D.  Hastings,  Judge. 

Action  by  the  Chicago  &  Northwestern 
Railway  Company  against  the  Fox  River 
Electric  Railway  &  Power  Company.  From 
a  Judgment  4n  favor  of  defendant,  plaintitT 
appeals.  Affirmed. 

The  respondent's  street  railway  crosses  ap- 
pellant's steam  railway  on  Third  avenue.  In 
the  city  of  Green  Bay.  By  an  ordinance  of 
the  common  council,  on  August  24,  1S04,  one 
David  McCartney  was  granted  a  franchise 
to  build  a  street  railway  In  the  city  of  Ft. 
Howard,  now  part  of  the  city  of  Green  Bay. 
He  constructed  a  street  railway,  which  was 
operated  on  the  streets  specified  in  this  ordi- 
nance. Appellant  railway  compauy  Is  owner 
in  fee  of  the  land  abutting  on  the  street 
where  the  street  railway  crosses  the  tracli  of 
the  steam  railway.  On  November  5,  1804,  a 
contract  was  executed,  imder  seal,  between 


McCartney  and  appellant,  In  which,  among 
other  things,  it  was  agreed:  "If  at  any  time 
hereafter  the  business  of  the  party  of  the 
first  part— O.  &  N.  W.  Ry.  Co.— or  the  laws 
of  the  state  of  Wisconsin,  the  ordinances  of 
any  municipal  corporation  of  said  state,  or 
any  other  competent  authority,  or  any  agree- 
ment between  the  said  party  of  the  first  part 
and  any  municipal  corporation  of  said  state, 
shall  make  it  necessary  to  station  flagmen  at 
said  crossing  or  shall  make  it  necessary  or 
proper  to  erect  crossing  signals  or  gates  there- 
at, or  shall  require  that  said  crossing  be  pro- 
tected by  a  system  of  interlocking  or  derail- 
ing switches  and  signals,  or  If  In  the  Judg- 
ment of  the  party  of  the  first  part  the  safety 
and  convenience  of  the  parties  hereto  require 
that  said  crossing  l)e  so  protected.  In  any 
such  ca8e,*the  party  of  the  first  part  shall 
have  the  right  to  employ  such  flagmen  or  to 
establish  such  signals  and  gates,  and  the 
party  of  the  second  part  will  pay  all  the 
wages  of  such  flagmen  promptly  as  the  same 
become  due  from  time  to  time."  The  contract 
was  made  binding  upon  the  heirs,  personal 
representatives,  successors,  and  assigns  of 
the  parties.  The  street  railway  crossing  whs 
constructed  after  this  contract  was  made. 
The  rails  of  the  steam  railway  were  cut,  and 
the  trolley  wire  crossed  over  its  track  and 
right  of  way.  On  or  about  July  1,  1809,  Mc- 
Cartney's executors  sold  and  conveyed  to  the 
McCartney  Street  Railway  &  Power  Com- 
pany all  the  rights,  franchises,  and  privileges 
granted  him  by  ordinances  of  the  city,  and 
also  all  his  or  their  Interest  in  the  rails,  poles, 
ties,  wires,  cars,  right  of  way,  and  all  other 
property  and  Interest  belonging  to  the  elec- 
tric railway.  October  20,  1899,  the  McCart- 
ney Street  Railway  &  Power  Company  con- 
veyed, under  a  sale,  to  respondent  company, 
all  the  rails,  ties,  wire,  poles,  cars,  switches, 
turnouts,  curves,  and  other  personal  property 
constituting  the  street  railway  equipment  of 
this  railway,  excepting  and  "not  Including 
franchises,  leases,  contracts,  or  powerhouse 
machinery,"  On  Septemt)er  25,  1899,  the  city 
of  Green  Bay  granted  respondent  the  right 
to  extend  its  line  on  Broadway,  formerly 
Third  avenue.  March  23,  1900,  this  action 
was  brought  to  compel  respondent  to  pay  the 
wages  of  the  flagman  at  this  crossing,  under 
the  provisions  of  this  agreement.  Respond- 
ent operates  a  trolley  railway  for  carrying 
passengers.  Its  tracks  cross  appellant's 
tracks  on  Broadway  and  Fifth  avenue,  at  the 
same  place  on  the  street  where  the  McCart- 
ney Street  Railway  crossed  It  when  originally 
constructed.  The  street  existed  prior  to  the 
time  appellant  became  the  owner  of  the  abut- 
ting land.  Appellant  maintained  a  flagman 
at  this  crossing,  as  reouired  by  an  ordinance, 
paying  him  his  wages,  which  respondent  re- 
fuses to  pay  appellant.  This  action  Is 
brought  to  recover  the  same. 

Edwafd  M.  Hyzer,  for  apDellant.^  Gireene. 
Falrchlld,  North  &  f>ifliil«S',b^drVe{i))^^t. 
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SIEBECKER,  J.  (after  stating  the  facts). 
The  respondent,  as  purchaser  of  the  property, 
by  contract  with  the  McCartney  Street  Hall- 
way &  Power  Company  of  August  21,  1899, 
and  a  conveyance  of  It  on  October  20,  1899, 
did  not  expressly  undertake  to  perform  the 
conditions  of  the  agreement  upon  which  the 
appellant  bases  Its  right  to  recover  In  this 
action.  The  agreement  of  sale  and  the  con- 
veyance were,  in  terms  of  personal  obliga- 
tions, binding  upon  the  parties  only.  They 
express  nothing  to  Indicate  that  the  parties 
intended  respondent  should  be  required  to 
pay  the  expense  of  a  flagman  provided  for  In 
the  original  agreement  between  appellant 
and  David  McCartney,  the  original  builder 
and  operator  of  the  street  railway.  Respond- 
ent apparently  sought  to  avoid  assuming  any 
of  the  obligations  which  were  cast'upon  Da- 
vid McCartney  for  the  maintenance  of  this 
crossing.  It  was  specifically  agreed  that  the 
purchase  thus  made  was  to  include  all  the 
rails,  ties,  wire,  poles,  cars,  switches,  turn- 
outs, curves,  and  other  personal  property 
constituting  the  equipment  of  this  street  rail- 
way, but  stipulating  that  the  transfer  thus 
made  was  "not  Including  the  franchises, 
leases,  contracts,  or  powerhouse  machinery." 

Then,  again,  the  agreement  conveys  noth- 
ing but  the  personal  property  therein  describ- 
ed. The  sale  of  this  personal  property  to  re- 
spondent could  not  transfer  any  burden,  duty, 
or  obligation  Imposed  on  McCartney  as  a 
party  to  the  contract,  unless  It  assumed  such 
burden,  duty,  or  obligation  as  assignee. 

That  respondent  was  not  the  assignee  suf- 
ficiently appears.  Can  It  be  said  that  It  was 
the  successor  of  David  McCartney  In  oper- 
ating its  street  railway  system  over  this 
crossing?  This  view  is  met  with  the  unsur- 
mountable  objection  that  McCartney  had  no 
valid  franchise,  nor  any  right  of  possession 
to  the  street,  and  that  no  "franchises.  leases, 
contracts,  or  powerhouse  machinery"  were  at- 
tempted to  be  transferred  and  conveyed  to 
respondent.  The  respondent  bad  a  franchise 
from  the  city  to  operate  and  maintain  a  street 
railway  over  and  upon  the  streets  of  the  city 
at  the  place  of  crossing.  The  right  to  pos- 
session of  the  street  under  its  own  franchise 
and  to  maintain  a  street  railway  system  is 
unquestioned.  Its  purchase  of  the  personal 
property  of  the  former  company  In  place  on 
the  street,  using  and  occupying  the  same 
place,  while  operating  Its  street  railway  sys- 
tem, under  its  franchise,  is  no  legal  basis  for 
holding  it  assumed  the  former  owner's  right 
of  occupancy  in  the  street  at  the  place  of 
crossing,  and  thereby  had  cast  upon  it  the 
burden  of  paying  the  expeuse  of  maintain- 
ing this  crossing.  Menasha  v.  Ry.  Co.,  52 
Wis.  414.  9  N.  W.  3ii0:  Ry.  Co.  v.  Ham.  114 
TJ.  S.  587,  5  Sup.  Ct.  1081,  29  L.  Ed.  235; 
Wright  V.  Ry.  Co.,  25  Wis.  46. 

The  appellant  asserts  that  the  agreement 
is  one  which  In  leRal  contemplation  must 
have  been  intended  by  the  parties  to  be  per- 
petual, and  its  benefits  attach  to  the  fee  of 


the  land  over  which  the  street  railway  is  con- 
structed and  operated.  The  contract  Is  pri- 
marily concerned  as  to  operating  the  two  rail- 
road properties,  where  both  rightfully  pass 
over  this  place  in  a  public  street.  The  fact 
that  the  steam  and  street  railways  occupy  the 
same  place  on  the  land  emphasizes  the  l^al 
result  that  these  railways  and  the  land  are 
entirely  distinct  and  independent  properties— 
a  transfer  of  either  or  both  of  the  railway 
properties  would  in  no  way  affect  the  interest 
in  the  land  over  which  they  pass,  nor  would 
a  conveyance  of  the  land  necessarily  affect 
their  right  to  the  use  of  tliis  place  upon  it 

The  agreements  embraced  in  the  original 
contract  were  In  their  nature  personal  obliga- 
tions, pertaining  to  the  conduct  of  the  re- 
spective railway  enterprises,  and  did  not  at- 
tempt to  grant  any  rights  to  the  use  of  the 
real  estate  to  McCartney  which  were  not  an 
Incident  to  a  valid  franchise  for  operating  a 
street  railway.  The  right  to  use  this  land  at 
the  crossing  does  not  arise  out  of  this  con- 
tract, nor  can  It  be  said  that  such  use  by  the 
two  railways  is  an  Interest  In  or  annexed  to 
the  realty,  but  it  Is  in  its  effect  collateral 
and  Independent  of  the  land  as  regards  the 
tenure  and  enjoyment  thereof.  Hartung  v. 
Witte,  59  Wis.  285,  18  N.  W.  176;  Menasha 
V.  Ry.  Co.,  supra;  Ry.  Co.  v.  Ry.  Co.,  41 
Minn.  461,  43  N.  W.  329;  Wiggins  v.  Ry.  Co., 
94  111.  83;  Morse  v.  Gamer,  1  Strob.  S14,  47 
Am.  Dec.  565. 

The  foregoing  conclusion  is  based  on  the  as- 
sumption that  the  contract  between  appellant 
and  David  McCartney  was  valid.  This  Is 
challenged  by  respondent.  The  view  we  have 
taken  of  the  case  makes  it  unnecessary  to 
discuss  this  question.  We  must  hold  that 
the  contract  in  question  was  not  binding  on 
respondent. 

The  Judgment  of  the  circuit  court  Is  af- 
firmed. 


SCHNEIDER  v.  KNICKERBOCKER  ICE 
GO.  et  aL 

(Supreme  Conrt  of  WfsconslD.   Sept.  29,  1006.) 

RAILROADS— RIGHT  OP  WAT— ESTABLISHMENT 

—PRIVATE  TRACKS. 

1.  A  railroad  company,  without  having  ac- 
qnired  a  right  of  way  ov^  certain  land  belong- 
ing to  defendant,  by  surveying  the  same  or  es- 

tablishing  a  center  line  thereof;  as  required  br 
Rev.  St.  1898,  §  1810,  laid  down  a  raUroad 
track,  extending  its  line  to  a  section  of  land 
in  which  plaintiff  was  interested.  Plaintiff 
thereupon  constructed  a  further  extension  froin 
such  section  line  to  his  icehouse.  Theieafter 
the  railroad  company  conveyed  its  road  to  an- 
other company,  which  made  no  claim  to  that 
part  of  the  extension  on  defendant's  line,  wbidi 
was  thereafter  abandoned,  and  the  tracli  torn 
up.  Held,  that  plaintiff  had  no  right  to  the 
maintenance  of  such  extension  over  defendant'! 
land. 

Appeal  from  Waukesha  County  Court. 

Suit  by  John  J.  Schneider  against  the 
Knickerbocker  Ice  Company  and  others. 
From  a  Judgment  In  favor  of  defendants, 
plaintiff  appeals.  Digftffi«ac&3  00glC 
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Action  to  restrain  defendants  from  remoT- 
Ine  a  spur  raUway  track,  constructed  by 
plaintiff,  from  certain  lands  where  It  waa 
connected  with  the  railway  system  of  the 
defendant  railway  company  to  permit  the 
moving  of  cars  from  such  system  to  and  from 
plalnUlTs  Icehouse  situated  some  distance 
from  the  terminal  grounds  of  such  railway 
company,  and  to  establish  his  right  to  have 
such  connection  maintained,  and  to  enjoy, 
by  means  thereof,  the  benefits  of  section 
1802,  Rev.  St  189a 

There  la  no  bill  of  exceptions.  The  find- 
ings indicate  the  issues  made  by  the  plead- 
ings and  litigated.  They  are  In  substance 
and  effect  as  follows:  In  and  prior  to  De- 
cember, 1899,  the  North  Lakes  Wisconsin  Ice 
Company  owned  a  tract  of  land  In  section 

16,  town  28,  range  17  east.  In  Waukesha 
county,  Wisconsin,  bounded  on  the  westerly 
side  by  the  west  line  of  such  srctlon.  Dur- 
ing the  period  mentioned  the  Milwaukee  & 
Superior  Railway  Company,  without  having 
acquired  a  right  of  way  over  such  land,  sur- 
veyed, laid  out  and  established  a  center 
line  therefor,  traversing  the  same  In  an  east- 
erly and  westerly  direction,  the  easterly  ter- 
minus being  100  feet  east  of  the  westerly 
boundary  thereof,  and  occupied  such  right 
of  way  with  Its  railway  track,  and  subse- 
Quently  extended  such  track,  or  permitted  the 
same  to  be  done  by  said  ice  company  for 
the  purpose  of  accommodating  the  latter  In 
Its  business  of  dealing  In  Ice,  so  that  on  De- 
cember Ist,  aforesaid,  the  westerly  end  of 
the  track  was  about  40  feet  west  of  said 
section  line  and  on  section  17.  On  said  day 
said  ice  company  conveyed  to  the  railway 
company  a  r^ht  of  way  on  said  section  16 
describing  the  same  as  one  50  feet  wide  as 
DOW  located  to  the  terminus  of  the  road. 
August  14th  thereafter  plaintiff  acquired  an 
undivided  half  interest  in  a  right  of  way  50 
feet  wide  for  a  railway  track  In  said  section 

17,  connecting  a  place  of  business  to  be  op- 
erated by  him  with  the  easterly  boundary 
line  of  said  section  where  defendant's  rail- 
way track  crossed  the  same.  Subsequently 
the  president  and  general  manager  of  such 
railway  company  caused  its  track  In  said 
section  and  the  westerly  20  feet  thereof  In 
section  16  to  be  removed,  believing  that  por- 
tion to  be  npon  lands  not  acquired  by  It 
Cor  right  of  way  purposes.  A  day  or  two 
thereafter  said  company  conveyed  Its  prop- 
erty. Including  whatever  right  It  possessed 
to  maintain  a  iraUway  track  upon  Its  right 
of  way  in  said  section  IS  to  the  defendant 
railway  company.  In  September.  1901,  plain- 
tiff, at  his  own  expense,  constructed  a  spur 
track  from  the  terminus  of  said  track  east 
of  the  line  between  sections  16  and  17,  in 
a  westerly  direction  to  bis  Icehouse  In  sec- 
tion 17,  traversing  the  right  of  way  in  said 
section  17  of  which  he  was  part  owner  as 
afomald.  He  connected  bis  track  in  section 
If)  with  the  defoidant  railway  company's 
track.   Immediately  thereafter  the  defendant 


Knickerbocker  Ice  Company  and  the  defend- 
ant John  Field  threatened  to  remove  all  that 
portion  of  plaintiff's  track  In  section  16^ 
and  they  Intended  so  to  do.  To  prevent  such 
removal  this  action  was  commenced.  The 
defendant  railway  company  made  no  effort 
to  disturb  the  situation  created  by  plaintiff 
In  any  way.  Plaintiff,  at  the  time  of  the 
commencement  of  the  action,  waa  willing  to 
comply  with  section  1802  aforesaid,  and 
claimed  the  benefits  thereof,  and  that  be  was 
the  owner  of  a  warehouse  coming  within  Its 
provisions,  which  be  was  entitled  to  reach 
from  defendant  railway  company's  track  by 
a  spur  track  connected  therewith.  Defend- 
ant John  Field,  at  the  time  of  the  threatened, 
removal  as  aforesaid,  owned  the  land  In  sec- 
tion 16  upon  which  the  plaintiff  constructed 
his  track,  subject  to  any  rights  the  defend- 
ant railway  company  had  therein.  He  de- 
nied that  It  possessed  any  such  rights,  and 
hia  position  was  acquiesced  In  by  said- com- 
pany. Prior  to  the  conveyance  to  said  com- 
pany its  grantor,  by  the  president  and  gen- 
eral manager  thereof  promised  plaintiff  to 
extend  Its  spur  track  to  an  Icehouse  to  be 
erected  by  him  in  section  17,  entitling  blm 
to  enjoy  the  use  of  a  railway  connection  be- 
tween his  Icehouse  and  the  railway  system 
of  such  grantee,  provided  he  conveyed  the 
right  of  way.  for  such  track  to  said  grantee 
and  agreed  to  furnish  It  with  a  certain 
amount  of  freight;  but  no  such  conveyance 
or  agreement  was  ever  made;  neither  did 
the  defendant  railway  company,  at  the  time 
it  purchased  the  property,  hare  any  notice 
of  the  existence  of  such  promise.  The  ter- 
minus of  said  company's  main  line  is  about 
one  mile  from  the  point  In  dispute.  It  is 
reached  by  a  spur  track.  Neither  said  com- 
pany's yard  nor  terminal  limits  reaches  to  or  ^ 
Includes  the  location  of  plaintiff's  icehouse.  * 
Upon  such  facts  the  conclusion  was  reach- 
ed that  the  defendants  were  entitled  to  a 
Judgment  dismissing  the  plaintiff's  complaint 
with  costs. 

J.  B.  Wlldlsh,  for  appellant  Ryan,  Mer- 
ton  A  Newbnry,  for  respondent  Knldcerbock- 
er  Ice  Co.  C.  H.  Van  Alstlne,  tor  respond- 
ent Chicago.  M.  &  St  P.  B.  Go^ 

MARSHALIi,  J.  (after  stoting  the  facto). 
But  one  question  discussed  in  the  briefs  of 
counsel  need  be  considered  In  deddtog  this 
case.  We  see  no  way  of  escape  from  the  de- 
cision of  the  trial  court  that  the  place  where 
appellant  Insists  upon  matotolnlng  his  track 
and  connecting  it  with  that  of  the  respondent 
railway  company  la  on  premises  owned  ne- 
ther by  him  nor  such  company,  nor  to  which 
either  owns  a  right  of  way.  Appellants 
counsel  concedes.  If  that  decision  stonds, 
that  the  Judgment  must  be  affirmed. 

It  is  claimed  that  the  railway  company  to 
fact  owned  a  right  of  way  up  to  the  west 
line  of  section  16,  including  the  premises  in 
dispute,  because  It  succeeded  to  the  ilghto 
of  the  MUwaukee  &  gj^^Jiggf^. 
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pany  after  snch  company  obtained  a  con- 
Toyance  of  a  right  of  way  for  Its  railroad  in 
said  section  16,  to  the  terminus  thereof  as  the 
right  of  way  was  located,  a  track  being 
then  In  place  to  and  west  of  said  section 
line,  though  the  right  of  way  was  never  sur- 
veyed to  a  point  nearer  such  line  than  a 
point  about  100  feet  east  of  the  same.  It  la 
well  understood,  we  may  safely  say,  that 
the  location  of  a  railway  right  of  way,  In 
a  legal  sense  and  in  the  sense  the  term  Is 
ordinarily  used  In  railway  parlance.  Is  not  ac- 
complished by  laying  down  a  railway  track, 
but  by  surveying  and  staking  out  the  cen- 
ter line  of  the  right  of  way  for  the  pur- 
pose of  building  a  railway  track  thereon 
and  operating  sucb  track  as  required  by  sec- 
tion 1846,  Bev.  St.  189S.  Respondent  rail- 
way company's  grantor  never  so  established 
or  located  a  right  of  way  including  the  prem- 
ises in  question,  so  far  as  appears  by  any- 
thing In  the  record.  From  the  circumstan- 
ces that  for  the  convenience  of  one  of  its 
customers  it  permitted  sucb  customer  to  ex- 
tend, or  itself  extended,  Its  track  beyond  the 
terminus  fixed  by  the  located  right  of  way, 
and  subsequently  conveyed  the  road,  so  far 
as  the  right  of  way  had  been  located.  It  does 
not  iiecessai'ily  follow  that  Its  grantee  ob- 
tained title  to  the  premises  beyond  the  sur- 
veyed right  of  way.  At  the  tlnle  the  track 
east  of  the  west  line  of  section  16  and  on 
the  premises  In  dispute  was  removed  there 
was  certainly  legitimate  ground  for  the  claim 
that  no  railway  right  of  way  had  been  lo- 
cated thereon,  In  a  legal  sense,  or  in  the 
sense  the  term  was  used  in  the  deed.  In  that 
view  its  president  and  general  manager  hav- 
ing seen  fit  to  abandon  the  disputed  premises 
and  done  so,  and  Its  grantee,  the  respondent 
rniiway  company,  never  having  made  any 
claim  thereto,  but  submitted  to  the  claim  of 
John  Field,— conceded  to  be  the  owner  sub- 
ject to  such  rights  as  such  grantee  may 
have  therein— that  It  has  no  right  of  way 
over  such  premises,  a  thlnl  p:irty  circum- 
stanced as  plaintiff  la  cannot  be  heard  suc- 
cesRfulIy  to  claim  to  the  contrary  Ig  order 
to  enable  him  to  enjoy  a  privilege  depend- 
ent thereon.  It  seems  quite  clear  that  all 
parties  Interested  In  the  title  to  the  land 
In  dispute  prior  to  the  claim  of  the  appel- 
lant understood  that  the  right  of  way  convey- 
ed to  respondent  railway  company's  grantor 
In  section  IG  did  not  extend  to  the  west  line 
of  such  section,  and  that  with  such  view 
John  Field  was  permitted  to  take  and  enjoy 
absolute  possession  of  the  premises  as  own- 
er. Such  parties  having  acquiesced  in  that 
construction  of  the  conveyance,  and  it  be- 
ing a  reasonable  construction  and  one  which 
was  probably  in  the  minds  of  the  parties 
when  the  deed  was  made,  the  court  cannot 
otherwise  construe  it  to  enable  appellant  to 
enjoy  a  privilege  without  which  he  will  be 
a  sufferer  In  respect  to  his  business. 

The  Judgment  of  the  circuit  court  Is  af- 
flrmed. 


RLOOR  et  al.  v.  SMITH  et  al. 
(Supreme  Court  of  Wisconsin.   Sept.  29.  1003.) 

APPEAL-REVERSAI^-CONDITIONS-COMPU- 

ANCB— TIME— MANDATE. 
1,  Where,  on  a  prior  appeal  from  an  order 
denyhig  an  appUcatlOD  to  set  aside  a  judicial 
sale,  the  order  was  reversed,  with  directioDs  to 
grant  the  motion  for  vacation  as  to  one  defend- 
ant on  her  performance  of  certain  conditions 
indicated  wiuiin  a  reasonable  time,  to  be  lised 
by  the  circuit  court,  It  was  error  for  the  court 
to  refuse  to  comply  with  the  mandate,  and  va- 
cate the  sale,  on  the  ground  that  snui  defend- 
ant had  not  performed  the  conditions  within  a 
rearonable  time;  no  time  having  been  previous- 
ly tixed  by  the  court  within  wbich  the  ccuidi- 
tious  should  luve  been  performed. 

Appeal  from  CMrcntt  Oour^  Dodge  Comity; 
James  J.  Dick,  Judge. 

Suit  by  Fr^ont  Bloor  and  another,  as  ex- 
ecutors of  the  estate  of  John  L.  Mann,  de- 
ceased, against  Regina  Smith,  Impleaded  with 
Emma  Mand  Smith.  Trom  an  order  denying 
a  motion  of  the  defendant  Emma  Mand  Smith 
to  enter  jndgmoit  In  conformity  with  the 
mandate  of  the  Supreme  Court  on  a  prerlous 
api)eal,  she  appeals.  Reversed. 

The  nature  of  the  action  and  the  relation 
of  the  parties  sufficiently  appear  -in  the  re- 
port of  this  case  when  here  upon  the  former 
appeal.  Bloor  v.  Smith,  112  Wia.  340.  354, 
8 1  N.  W.  870.  The  case  was  finally  deter- 
mined by  this  court  December  17,  1901,  and 
the  mandate  of  this  court  was  as  follows: 
"By  the  Court.  Both  orders  appealed  from 
are  reversed,  and  the  cause  \b  remanded,  with 
directions  to  deny  plaintiffs'  motion  for  con- 
firmation of  the  sheriff's  sale,  and  to  grant 
motion  of  defendant  Emma  Maud  Smith  for 
vacation  of  the  Judgment  as  to  her.  and  leave 
to  answer,  upon  performance  of  the  condi- 
tions indicated  within  a  reasonable  time,  to 
be  fixed  by  the  circuit  court"  Id.  January 
9,  1902,  the  costs  against  the  plaintiffs  on 
such  reversal  were  taxed  at  $171.25.  After 
demand  they  were  paid,  with  Interest,  Feb- 
ruary 22,  1902.  March  3,  1902,  the  defendant 
Emma  Maud  Smith  paid  the  costs  in  this 
court,  and  thereupon  the  cause  was  remitted 
to  the  circuit  court," and  filed  therein,  and 
notice  thereof  given  to  the  plaintiffs  March 
8,  1902.  Nothing  further  appears  to  have 
been  done  In  the  case  until  November  3,  1902. 
when  Emma  Maud  Smith  gave  notice  to  the 
plaintiffs  that  upon  the  remittitur,  flies,  rec- 
ords, and  proceedings  in  the  cause,  and  upon 
the  Judgment  and  mandate  of  this  court,  she 
would  move  the  circuit  court  December  2. 
1902,  for  the  orders  directed  by  the  mandate 
of  this  court,  above  quoted.  Such  motion 
was  finally  heard  by  the  circuit  court  Feb- 
ruary 10,  1903,  and  thereafter,  and  on  April 
14,  1903,  the  circuit  court  made  the  following 
order,  denying  such  motion  for  the  reasons 
therein  recited,  as  follows:  "And  It  appear 
Ing  to  the  satisfaction  of  the  court  that,  m 
view  of  the  circumstances,  the  said  defend- 
ant Emma  Maud  Smith  did  qot  n^te  or  no- 
tice said  motioii)igitrltbtnViW4j!j^He  thue 
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after  the  entry  of  said  Judgment  of  toe  Bn- 
preme  Court,  or  after  the  payment  of  the 
costs  of  said  motion  and  the  filing  of  the 
remittitur  In  this  court,  and  was  guilty  of 
groxs  and  unreasonable  laches  and  delay  in 
electing  whether  or  not  she  would  accept  the 
conditions  Imposed  by  the  Supreme  Court  to 
the  vacation  of  said  judgment  and  denial  of 
said  motion  to  confirm,  to  the  injury  of  the 
plaintilh,  which  said  laches  and  delay  have 
been  in  no  wise  excused,  on  motion  of  Sawyer 
&  Sawyer,  attorneys  for  the  plaintiffs,  It  la 
ordered  that  said  motion  be,  and  hereby  is.  in 
all  things  oTemiled  and  denied,  and  that  the 
plalntUfs  recover  of  the  defendant  Emma 
Maud  Smith  ten  doUars,  costs  of  this  motion." 
From  that  order  the  defendant  Emma  Maud 
Smith  brings  this  appeal. 

Bobmricb,  Maher  &  Willrlch  and  Sheridan 
&  WoUaeger,  for  appelant  Sawyer  ft  Saw- 
yer, for  resiwDdent. 

CASSODAT,  0.  J.  (after  stating  the  facts). 
Thus  It  appears  from  the  recitals  in  the  or- 
der that  the  trial  court  refused  to  execute 
the  mandate  of  this  court  merely  because  the 
appellant  did  not  sooner  ask  tbe  court  to  do 
so,  or  because  the  appellant  did  'not  voluntft- 
rl^  comply  with  the  condltlivis  therein  men- 
tioned before  the  circuit  court  had  fixed  a  rea- 
sonable time  within  which  she  must  perform 
such  conditions.  True,  she  might  have  ap- 
plied to  that  court  to  fix  such  time  several 
months  before  the  time  she  did.  It  Is  equally 
true  that  the  plaintiffs  might  have  applied  to 
the  circuit  court  to  fix  such  time  Immediately 
after  tbe  remittitur  was  filed  therein,  or  any 
time  thereafter.  So  the  court,  in  obedience 
of  the  mandate,  might  have  fixed  such  time 
wltliout  any  application  from  either  party. 
The  delay  In  making  the  application  is  no 
more  the  fault  of  tbe  appellant  than  of  tbe 
plaintiffs.  The  mandate  only  required  the 
appellant  to  i>erform  the  conditions  named 
"within  a  reasonable  time,  to  be  fixed  by  the 
circuit  court"  In  other  words,  tbe  circuit 
court  was,  by  the  mandate,  required  to  fix 
such  reasonable  time  before  the  appellant 
could  be  adjudged  to  be  in  default  for  failure 
to  perform  such  conditions  within  tbe  time 
to  be  so  fixed.  The  conditions  to  be  perform- 
ed by  the  appellant  in  order  to  entitle  her  to 
relief  were  stated  In  the  opinion  of  the  court 
on  tbe  fOTmer  appea^  In  these  words:  "The 
terms  which  should  be  Imposed  as  condition 
Of  the  relief  to  appellant  should  substantially 
reimburse  plaintiffs  tbe  reasonable  and  nec- 
essary expenses  Incurred  In  entering  the 
Jodement  which  must  be  Tacated."  Bloor  t. 
Smith,  112  Wis.  853,  87  N.  W.  874.  The  Items 
making  up  the  amount  are  there  given.  The 
trial  court  had  no  alternative,  therefore,  but 
to  execute  the  mandate  of  this  court  This 
has,  in  effect,  been  held  In  numerous  cases. 
Patten  Paper  Co.  t.  Green  Bay  ft  Miss.  Canal 
Co..  98  Wis.  283,  66  N.  W.  601.  67  N.  W.  432. 
In  that  case  It  was  held  that,  "where  thla 
96  X.W.-36 


court,  on  rcrei-slng  a  Judgment,  remands  the 
cause,  'with  direction  to  enter  Judgment  in 
accordance  with  the  opinion,'  and  that  opin- 
ion leaves  nothing  undetermined,  the  trial 
court  should  merely  enter  tbe  Judgment  as 
directed,  and  should  not  allow  any  amend- 
ment to  the  pleadings  or  new  litigation  in 
the  case."  See  Ean  t.  C,  M.  ft  Bt  P.  B.  Co., 
101  Wis.  169.  76  N.  W.  329;  Balnea  v.  City 
of  Janesvllle.  103  Wis.  103,  79  N.  W.  29. 

The  order  of  the  circuit  court  Is  reversed, 
and  the  canse  is  remanded,  with  direction  to 
execute  the  mandate  of  this  court,  as  re- 
quired on  the  former  appeal,  and  for  further 
proceedings  according  to  law. 


FISHER  et  al.  v.  WESTERN  UNION 

TELEGRAPH  CO. 

(Supreme  Court  of  Wisconsio.    Sept  29,  1903.) 

TEIOORAPHS— TRANSMISSION  OP  HE88AQBS— 
DELITBRT—DEIiAT—DAMAOBS— STAT- 
UTES—CONSTRUCTION. 

1.  Rev.  St  1898,  S  1778,  provides  that  any 
telegraph  company  within  the  state  shall  be 
liable  for  all  damages  occasioned  by  the  negli- 
geuce  of  their  operators  in  receiving,  copying, 
transmittiDg,  or  delivering  messages.  Scla, 
that  such  statute  did  not  render  telegraph  com- 

Knies  liable  for  damages  other  than  the  prox- 
ate  result  of  Its  negliKence. 

2.  Plaintiffs  had  received  a  letter  from  J., 
offering  to  sell  his  tobacco,  and  wired  an  ac- 
ceptance of  his  offer  on  condition  that  J.  was 
to  pay  for  aampJing,  and  asking  an  answer. 
J.  answered,  refusmg  to  pay  for  sampling. 
The  latter  message  was  not  promptly  delivered, 
by  reason  of  which  no  contract  was  made  with 
JT,  who  Boid  the  tobacco  to  others.  Plaintiffs 
claimed  that  if  the  message  hud  been  promptly 
delivered,  they  would  have  accepted  J.'s  terms, 
and  purchased  the  tobacco,  and  thereby  made 
commissions  on  the  purchase.  BeM  that,  since 
the  telegram,  which  was  delayed,  lonstituted  a 
purported  termination  of  the  negotiations  then 
pending,  plaintiffs'  loss  by  reason  of  a  contract 
which  they  might  subsequently  have  made  was 
not  the  proximate  result  of  the  delay,  and  could 
not  be  recovered. 

Appeal  from  Circuit  Coort,  Rock  Connty; 
B.  F.  DuDwiddle,  Judge. 

Action  by  M.  C.  Fisher  and  others  against 
tbe  Western  Union  Telegraph  Company. 
From  a  judgment  In  favor  of  defendant, 
plaintiffs  appeal.  Affirmed. 

Action  to  recover  damages  alleged  to  have 
been  sustained  by  breach  of  duty  on  the 
part  of  defendant  in  falling  to  deliver  a  tele- 
gram with  reasonable  diligence.  Tbe  com- 
plaint was  to  this  effect:  Plaintiffs,  who  were 
dealers  In  tobacco  at  Janesvllle.  Bock  Coun- 
ty, Wisconsin,  on  May  24tb,  1901,  delivered 
to  defendant  a  corporation  engaged  In  tbe 
telegraph  business  and  having  a  line  for  com- 
munication between  Janesvllle,  Wisconsin, 
and  Wostby,  Wlsoonalii,  for  transmission  to 
A.  Johnson,  a  person  having  a  stock  of  to- 
bacco for  sale  at  the  latter  place,  a  dispatch 
worded  as  follows:  "Your  letter  received. 
Offer  accepted.  Tou  to  pay  for  sampling  by 
Llnde  Hamilton.  Answer."  J^he  dispatch 
was  delivered  to  JoIq^s^ ji^  fe^®@^sCm. 
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OD  tbe  day  aforesaid.  At  7:16  p.  m.  there- 
after, Johnson  delivered  to  defendant  at 
Westby,  for  Lransmission  to  plaintiffs  at 
Janesvllle,  a  reply  worded  as  follows:  "Will 
not  pay  for  sampling."  It  was  received  at 
defendant's  office  in  Janesvllle  at  7:40  p.  m. 
after  such  delivery  at  Westby.  The  agent 
at  Janesvllle  who  received  the  same  knew 
at  the  time  thereof  that  plaintiffs  expected 
a  reply  from  Johnson  to  the  offer  for  hlB 
tobacco  and  were  anxious  to  be  in  posses- 
sion thereof  as  soon  as  practicable.  Their 
place  of  business  was  bnt  a  short  distance 
from  the  tel^^ph  office  in  Janesvllle,  and 
there  wad  easy  means  of  commimicatlon  be- 
tween such  place  of  business  and  such  office 
by  telephone.  Defendant  neglected  to  de- 
liver the  dispatch  there  tlU  12:20  p.  m.  on 
the  third  day  after  it  was  received  as  afore- 
said. Prior  to  tbe  sending  of  the  telegram 
to  Johnson  plaintiffs,  as  agents  for  Samuel 
L.  Johns,  of  McSherrytown,  Adams  County, 
Fa.,  examined  Mr.  Johnson's  stock  of  tobac- 
co, which  consisted  of  923  cases  weighing 
282,365  pounds,  and  made  an  offer  for  the 
same,  which  was  subsequently  refused,  the 
refusal  being  accompanied  by  an  offer  to  sell 
the  stock  for  10  cents  per  pound,  marked 
weights,  no  pay  for  cases.  When  plaintHTs 
telegram  was  sent  to  Johnson  and  his  reply 
was  received  at  the  Janesvllle  office  they  had 
authority  to  accept  the  tobacco  upon  the 
terms  mentioned  in  such  reply,  and  would 
have  done  so  In  time  to  have  secured  the 
same  had  such  reply  been  delivered  to  them 
with  reasonable  diligence.  By  the  delay  In 
that  regard  they  lost  the  opportunity  to  buy 
the  tobacco,  and  were  thereby  damaged  In 
the  sum  of  $92S  In  that  by  the  contract  with 
their  principal  they  would  have  been  entitled 
to  a  commission  of  that  amount  in  case  they 
obtained  the  tobacco.  PlalntlffB  filed  their 
claim  for  damages  with  defendant  60  days 
after  Johnson's  message  to  them  was  de- 
livered to  defendant's  Westby  office  for 
transmission. 

Defendant  answered  denying  that  its  agent 
at  Janesvllle  knew  when  the  Johnson  mes- 
sage to  plaintiffs  was  received  that  there 
was  any  special  importance  attached  to  it; 
also  denied  all  allegations  respecting  plain- 
tiffs having  been  damaged  by  delay  in  de- 
livering the  telegram,  and  admitted  substan- 
tially all  other  ail^ations  In  the  complaint. 

A  finding  by  the  jury  was  waived.  The 
court  found  facts  as  alleged  and  admitted, 
and  further.  In  effect,  that  the  telegram  to 
Johnson  related  to  negotiations  between 
plaintiffs  and  the  former  for  the  purchase  of 
tobacco  as  alleged;  that  at  9:50  a.  m.  after 
Johnson's  reply  was  delivered  at  the  Westby 
office  he  sold  the  tobacco  to  otlier  parties, 
and  tbat  had  plaintiffs  obtained  tbe  tobacco 
they  would  have  earned  as  commission  the 
amount  alleged  in  tbe  complaint,  to  wit,  $923. 
Evidence  to  the  effect  that  had  plaintiffs  sea- 
sonably received  the  reply  they  would  have 
immediately  offered  to  take  the  tobacco  and 


paid  for  the  sampling,  and  that  had  Johnson 
received  such  an  offer  before  he  sold  to  other 
parties  he  would  have  accepted  It,  was  re- 
jected. 

Upon  the  facts  found  the  court  concluded 
as  matter  of  law  that  the  damages  claimed 
by  the  plaintiffs  were  too  remote  to  be  recov- 
ered, and  Judgment  was  rendered  accord- 
ingly. 

Oeo.  O.  Satberlond  and  Fisber  &  Oestreldi, 
for  appellants.  A.  O.  Zimmerman  (Rnfus  & 
Smith,  of  counsel),  for  respondent, 

-MARSHALL,  J.  (after  stating  tbe  factsV 
Upon  what  precise  ground  the  trial  court 
decided  this  case  does  not  appear.  Counsel 
for  the  respective  parties  may  have  agreed  ia 
tbe  presentation  of  tbe  cause  there,  as  they 
did  here,  tbat  the  action  was  for  breach  of 
contract,  and  the  decision  have  been  rat- 
dered  upon  the  authority  of  cases  holding 
that  the  addressee  of  a  telegram,  tbe  sender 
not  being  his  agent  nor  making  a  contract 
for  his  benefit,  must  sue  for  breach  of  doty 
constituting  actionable  negligence  or  not  at 
all.  There  is  much  authority  to  that  effect 
Western  U.  Tel.  Co.  v.  Dubois,  128  111.  248, 
21  N.  E.  4,  15  Am.  St  Rep.  100;  McPeek  v. 
Western  U.  Tel.  Co.,  107  Iowa,  356,  78  N.  W. 
63,  43  L.  a.  A. '214,  70  Am.  St  Kep.  205; 
Webbe  v.  Western  U.  Tel.  Co.,  169  III.  61ft 
48  N.  K.  670,  61  Am.  St  Rep.  207;  Curtin  v. 
Western  U.  Tel.  Co.,  13  App.  Dlv.  253,  42  N. 
Y.  Supp.  1109;  25  Am.  8c  £kig.  Ency.  of  Law 
(1st  Ed.)  826.  Whether  it  voices  the  law 
correctly  need  not  be  decided.  That  will  be 
an  Important  and  Interesting  question  tor 
discussion  and  decision  in  the  event  of  a 
cause  coming  here  depending  upon  its  soln- 
tion.  The  trial  court  may  have  decided  the 
cause  wholly  upon  the  ground  that  the  dam- 
ages claimed  were  not  the  proximate  result 
of  respondent's  breach  of  duty,  since  there 
was  neither  a  contract  consummated  nor 
even  an  advance  upon  one  side  In  the  nature 
of  an  offer  which  by  seasonable  acceptance 
would  have  made  a  contract,  bnt  merely  the 
late  delivery  of  a  message  rejecting  an  of- 
fer, which  left  the  person  sending  the  same 
free  to  treat  as  he  might  Me  fit  any  aabse- 
quent  offer  made  to  him. 

The  idea  advanced  on  behalf  of  appellants 
is  that,  had  tbey  known  Johnson's  attitude 
in  time,  they  would  have  submitted  thereto 
and  he  would  have  solb  them  the  tobacco, 
hence  tbat  their  failure  to  obtain  tbe  prop- 
erty was  occasioned  by  reqtondent^s  breach 
of  duty  vrithln  the  meaning  of  our  statute 
It  Is  argued  that  tbe  L^slatnre.  In  provid- 
ing that,  "Any  person,  association  or  cor- 
poration operating  or  owning  any  telegraph 
*  *  *  line  doing  buainess  in  this  state 
shall  be  liable  for  all  damages  occasioned  by 
the  failure  or  negligence  of  their  operatora, 
servants  or  employees  In  receiving,  copying, 
transmitting  or  delivering  of  dispatches  or 
messages,"  (sec^oij^i;j8(J^^^  In- 
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tended  to  render  the  element  of  proximate 
relation,  in  the  common  law  sense,  of  the 
damages  to  the  lajury  complalued  of,  In  a 
case  like  this,  unnecessary.  We  are  unable 
to  BUbBcrfbe  to  that  view.  Such  a  radical 
change  In  the  legal  relation  of  parties  as  that 
TTOold  mean  could  not  properly  be  read  out 
of  a  I^slatlTe  enactment  without  the  lan- 
guage thereof  being  plain  and  nnmistafeable. 
There  are  many  laws  respecting  liability  for 
breach  of  dnty  on  the  part  of  persons  and 
coiporatlonB  performing  quasl-pnbUc  servi- 
ces, where  language  similar  to  that  in  ques* 
tion  Is  used,  the  word  "occasioned"  or  some 
similar  word  being  In  place  as  here,  In  re- 
spect to  which  it  has  been  held  that  such 
w(ffd  refers  to  "occasioned"  in  a  legal  sense 
only,  not  extending  beyond  the  settled  rules 
as  to  proximate  relation  of  damages  to  the 
Injury  In,  the  law  of  negligence,  requisite  to 
render  the  same  recoverable.  The  statute 
requiring  the  fencing  of  railroads,  as  It  ex- 
isted when  Curry  v.  O.  &  N.  W.  R.  Co.,  43 
Wis.  666.  was  decided,  made  every  railway 
corporation  liable  for  breach  of  duty  there- 
under for  all  damages  "occasioned  thereby." 
Nevertheless  it  was  held  that  the  statute  did 
not  create  a  rale  of  absolute  liability;  that 
the  word  "occasioned"  was  used  with  ref- 
erence to  settled  rules  of  legal  responsibility 
for  breach  of  duty  constituting  actionable 
negligence.  It  was  decided  that  the  defense 
of  contributory  negligence  was  not  taken 
away  by  the  statute.  Subsequently,  to  ac- 
complish ttiat  result  a  radical  change  was 
made  in  the  statute,  leaving  the  legislative 
wilt  In  respect  to  the  matter  unmistakable. 
By  section  1S39,  Rev.  St  1898,  towns  are 
made  liable  for  all  damages  to  any  person 
or  bis  property  while  he  is  traveling  on  the 
highway,  caused  by  reason  of  any  want  of 
sufficiency  thereof,  yet  the  doctrine  of  proxi- 
mate cause  Is  held  to  apply  to  an  action  to 
recover  under  such  statute  the  same  as  any 
otber  action  grounded  on  negligence  (Seaver 
T.  Town  of  Union,  113  Wis.  322,  89  N.  W. 
ir>3),  and  the  settled  rules  limiting  recover- 
able damages  to  the  proximate  results  of  the 
wrong  complained  of  has  always  applied. 
McNamara  v.  Vlliage  of  Cnntonvllle,  62  Wis. 
207,  22  N.  W.  472.  51  Am.  Bep.  722;  Oliver 
r.  La  Valle,  86  Wis.  592;  Stewart  v.  Hipon, 
as  Wis.  584. 

In  view  of  the  foregoing  it  seems  quite 
clear  that,  under  the  statute,  damn^^es  are 
rorovemble  even  where  the  action  is  for 
breach  of  contract,  and  will  He  in  that  form 
only,  not  within  the  contemplation  of  ithe 
parties  when  their  relations  were  formed,  as 
the  probable  result  of  a  breach  thereof; 
that  Is,  that  the  familiar  doctrine  of  Hadley 
T,  Baxendale,  9  Exch.  341,  often  approved 
liy  this  court  (Cockburn  v.  Ashland  L.  Co., 
oi  Wis.  619,  12  N.  W.  49;  Guetzkow  Broth- 
ers Co.  v.  A.  H.  Andrews  &  Co.,  92  Wis.  214, 
fW  N.  W,  119,  52  L.  R.  A.  200,  53  Am.  St. 
Rep.  909),  and  controlling  ordinarily  in  ac- 
tions tor  damages  for  breach  of  contract, 


does  not  apply  regardless  of  the  form  of  the 
action;  that  It  has  been  displaced  by  the 
statute.  In  that  light,  Hibbaid  v.  Western 
U.  Tel.  Co.,  83  Wis.  55S,  14  Am.  Rep.  775, 
Candee  v.  Western  U.  T*l.  Co.,  34  Wis.  471, 
17  Am.  Uep.  462,  and  similar  cases,  do  not 
apply. 

The  full  scope  of  the  statute  has  not  been 
defined  by  any  previous  decision  of  this 
court  The  subject  was  touched  upon  In 
j  Gutts  T.  Western  U.  Tel.  Co..  71  Wis.  46,  36 
j  N.  W.  627.   It  was  there  inferentlally  held, 
I  at  least,  that  a  telegraph  company  is  liable 
i  in  case  of  breach  of  duty  In  reqpect  to  dellv- 
I  erlng  a  telegram  tax  all  damages  flowing.  In 
j  a  legal  s^e,  from  such  breach,  though  the 
circumstances  rendering  the  same  a  probable 
result  of  such  breach  were  unknown  to  the 
company.   Hartsteln  t.  Western  U.  Tel.  Co., 
89  Wis.  631,  62  N.  W.  412,  and  Summerfleld 
T.  Western  V.  Tel.  Co.,  87  Wis.  1,  57  N.  W. 
973,  41  Am.  St  Bep.  17,  are  consistent  there- 
with. In  the  latter  case  the  court,  speaking 
by  Mr,  Jmtlce  Wlnslow,  said: 

"We  cannot  regard  the  statute  as  creating, 
or  intending  to  create,  in  any  way,  new  ele- 
ments of  damage.  *  *  •  Had  a  radical 
change  In  the  law  relating  to  kinds  of  suffer- 
ing which  should  furnish  a  ground  for  dam- 
ages contemplated,  the  act  would  have  ex- 
pressed that  Intention  In  some  unmistakable 
way.  We  see  nothing  In  the  law  to  indicate 
such  Intention." 

The  point  Involved  there  was  whether  loss 
attlrlbutable  to  injured  feelings,  only,  was 
recoverable.  The  decision  was  based  upon 
the  doctrine  that  all  Injuries  causing  measur- 
able damages  having  some  proximate  rela- 
tion to  the  injury  can  be  recovered;  that  In 
the  absence  of  any  physical  injury,  by  com- 
mon law  rules,  there  is  no  such  proximate 
relation  and  that  the  Legislature  did  not  in- 
tend by  the  statute  to  displace  that  doctrine. 
We  see  no  reason  for  departing  from  that 
view.  Where  there  is  a  proximate  relation 
in  a  common  law  sense  between  an  Injury 
caused  by  a  failure  of  duty  on  the  part  of  a 
telegraph  company  In  the  cases  mentioned 
in  the  statute,  and  the  injurious  results,  If 
there  be  such,  the  party  damaged  Is  entitled 
to  recover  compensation  for  such  results  un- 
der the  statute  whether  the  form  of  action 
be  on  contract  or  for  breach  of  duty  consti- 
tuting actionable  negligence. 

The  learned  counsel  for  respondent  in  the 
course  of  their  argument  fell  into  some  con- 
fusion by  mixing,  so  to  Bi>eak,  the  rule  of 
Hadiey  v.  Baxendale  with  the  doctrine  of 
proximate  cause  in  the  law  of  negligence, 
and  such  doctrine  with  that  of  proximate  re- 
lation between  an  injury  and  the  results  in 
a  negligence  action  necessary  to  render  the 
same  subjects  for  compensation.  The  one  is 
quite  different  from  the  other.  In  the  for- 
mer, the  wrongdoer  must  be  so  circumstanced 
at  the  time  of  the  breach  of  duty  as  to  be 
chargeable  with  knowledge  that  an  Injury 
to  the  person  or  prop^daedof  vua^kd^USy 
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probably  result  from  such  breacb.  That  ele- 
ineDt  Ib  essential  In  addition  to  that  of  nat- 
ural and  probable  consequences  of  the  con- 
duct of  the  wrongdoer  as  regards  the  par- 
ticular injury,  the  conduct  and  consequences 
lielng  connected,  directly  or  by  an  unbroken 
chain  of  successive  events  dependent  each 
upon  the  other.  An  actionable  injury  having 
taken  place,  the  results  forming  legitimate 
Bubjecte  for  comitensatory  damages  are  not 
dependent  upon  any  presumed  knowledge  or 
reasonable  apprehension  on  the  part  of  the 
wrongdoer  of  tbe  probability  of  such  or  any 
particular  results.  It  is  only  necessary,  as 
to  any  particular  result,  that  it  shall  have 
been  a  natural  consequence  of  the  injury, 
having  regard  to  the  usual  course  of  nature 
and  of  cause  and  effect  in  a  line  of  unbroken 
pliysical  causation.  That  satisfies  fully  the 
essential  of  proximate  relation  between  dam- 
ages and  injury,  though  it  does  not  appear 
that  the  wrongdoer  had  any  reasonable 
ground  whatever  to  assume  that  such  results 
were  likely  to  follow  from  his  conduct.  1 
Sutherland,  Damages,  |  16;  Brown  v.  C.  M. 
&  St.  P.  R.  Co.,  54  Wis.  342,  354,  11  N.  W. 
35G,  Oil.  41  Am.  Rep.  41;  McPeek  v.  West- 
ern U.  Tel.  Co.,  107  Iowa,  35«,  78  N.  W.  63, 
43  U  R.  A.  214.  70  Am.  St.  Rep.  205.  It  will 
be  seen  that,  in  studying  this  subject  and 
applying  decided  cases,  to  avoid  danger  of 
going  astray  one  must  distinguish  somewhat 
between  the  term  "result"  as  applied  to  tbe 
Injury  and  results  as  applied  to  the  proxi- 
mate consequences  of  tbe  injury. 

Applying  the  foregoing  to  the  facts  of  this 
case,  can  it  be  said  that  tbe  failure  of  appel- 
lants to  purchase  Johnson's  tobacco  was  di- 
rectly caused  by  respondent's  failure  to  sea- 
sonably deliver  to  appellants  Johnson's  tele- 
gram and  that  such  event  came  about  as  a 
natural,  ordinary  result  of  rrapondenf  s  con- 
duct, by  ordinary,  natural,  unbroken  causa- 
tion? It  seems  that  such  proposition  must 
be  resolved  In  favor  of  respondent  Other- 
wise we  would  be  led  to  bold  that  it  would 
have  been  in  the  natural  order  of  things  for 
appellants,  had  they  received  Johnson's  tele- 
gram seasonably  after  7:40  p.  m.  on  the  day 
after  It  arrived  at  respondent's  Janesville 
ofticc,  to  have  re-opened  negotiations  with 
Johnson  by  making  him  a  new  otCer  eliminat- 
ing the  element  which  caused  the  rejection 
of  their  first  offer,  to  have  done  so  in  time 
to  reach  Johnson  before  he  sold  the  tobacco 
to  other  parties,  and  for  him  to  have  accepted 
the  new  offer,  though  he  was  under  no  obla- 
tion, morally  or  otherwise,  to  do  so,  tals  tele- 
gram being  neither  in  the  nature  of  an  offer 
to  appellants  nor  an  invitation  to  them  to 
continue  negotiations.  That  would  be  car- 
rying the  limits  of  consequential  damages  In 
a  legal  sense  beyond  reason  and  authority. 
It  was  within  possibilities  for  events  to  fol- 
low one  another  in  that  order  to  the  result 
BUggrated,  but  smnethiiv  more  Is  necessary 
than  mere  possibility  to  constitute  the  proxi- 
mate connection  between  a  wrongful  injury 


and  the  ultimate  results  rendering  It  a  sub- 
ject for  compensatory  damages. 

The  authorities  dted  by  appellants  coun- 
sel come  far  short  of  supporting  the  conten- 
tion tliat  the  damages  sought  to  be  recovered 
here  are  the  proximate  result  of  respondent's 
negligence.  In  Thompson  r.  Weatem  V.  Tel. 
do.,  64  Wis.  531,  25  N.  W.  789,  64  Am.  Rep. 
Mi,  there  was  a  sale  of  property  subject 
to  delivery  thereof  in  time  to  enable  tlie  pur- 
chaser to  load  the  same  for  shipment  by 
rail.  By  negligence  of  the  telegraph  com- 
pany in  transmitting  and  delivering  a  mes- 
sage the  property  did  not  reach  the  pros- 
pective purchaser  in  time  for  him  to  con- 
summate the  trade.  The  difference  between 
such  a  situation  and  the  one  before  ns  is  so 
obvious  that  we  need  not  stop  to  point  it  out. 
In  Weatem  U.  TeL  Co.  v.  Wilhelm,  48  Neb. 
010,  67  N.  W.  870,  the  terms  of  an  exchange 
of  property  were  agreed  upon,  but  by  breach 
of  duty  on  tlie  part  of  the  telegraph  com- 
pany in  transmitting  a  dispatch  calling  tor 
the  presence  of  one  of  the  Interested  parties 
with  an  abstract,  the  agreement  was  not 
consummated.  In  McPeek  v.  Western  U.  TeL 
Co.,  107  Iowa,  356,  78  N.  W.  63,  43  L.  R.  A. 
214,  70  Am.  3L  Bep.  205,  we  have  quite  an 
extreme  case.  There  the  court  ruled  that 
whether  tbe  loss  was  a  [HX)xImate  result  of 
the  breach  of  duty  complained  of  was  a  ques- 
tion of  fact  which,  having  been  solved  to  tbe 
trial  court  on  evidence  the  solution  would 
not  be  disturbed  on  appeal.  There,  as  here, 
the  suit  was  by  the  addressee  of  the  tele- 
gram. It  was  said  that  his  right  to  recover 
was  not  based  upon  breach  of  contract,  but 
on  breach  of  duty  constituting  actionable 
n^llgence;  that  the  damages  in  such  a  case, 
unlike  in  one  for  breacb  of  contract,  are 
not  limited  to  such  as  might  reasonably  have 
been  within  the  contemplation  of  tbe  parties, 
but  extended  to  all  injurious  results  flowing 
from  such  act  by  natural  sequence,  without 
the  interposition  of  any  other  negligent  act 
or  overpowering  force.  The  plaintiff  had  laid 
a  plan  for  tbe  arrest  of  a  fugitive  from  Jus- 
tice, which  would  enable  him  to  earn  a  re- 
ward offered  for  tbe  capture.  He  arranged 
for  information  to  be  sent  him  by  telegraph 
of  the  occurrence  of  expected  events  pladag 
the  fugitive  within  his  reach.  A  dl^tcb 
giving  such  information  was  delivered  to  the 
telegraph  company,  bat  by  delay  in  Its  trans- 
mission to  plaintiff  he  was  unable  to  con- 
summate his  plan  of  capture.  The  sending 
of  t^e  dispatch  was  tbe  fliul  move  to  enable 
the  plaintiff  to  proceed  to  lay  his  hands  upon 
the  fugitive.  In  su(A  circumstances  it  was 
quite  clear  that  it  was  at  least  a  question  of 
fact  as  to  whether  failure  to  make  the  cap- 
ture was  not  the  proximate  result  of  the  tele- 
graph comiiany's  breach  of  duty  in  delaying 
the  transmission  of  the  dispatch. 

Here  the  delayed  dispatch  was  an  adverse 
termination  of  a  negotiation  by  which  plain- 
UPfs  sought  t.f,^|.tataQj^^Jetobacco. 
There  was  no  sii|;geraon  m  ttnir  a  contlna- 
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Rnee  of  negotiations.  Nothing  was  to  be  ef- 
fected by  the  delayed  dispatch  beneficial  to 
appellants.  It  can  easily  be  seen  that  the 
case  of  appellants  Is  not  within  the  principle 
of  any  of  the  cases  cited.  A  review  of  the 
rest  of  tlie  authorities  relied  on  would  not 
improve  the  situation  in  that  regard.  In  each 
of  the  cnses  specially  referred  to  the  breach 
of  duty  was  in  respect  to  an  essential  step 
in  an  affair  the  success  of  which  depended 
upon  it.  In  the  one  before  us  the  breach  of 
duty  was  In  respect  to  a  clpalng  event  in  a 
transaction  not  calling  for  or  suggesting  any 
further  action  on  the  part  of  either  party 
thereto.  Obviously,  even  if  it  be  true  that 
appellants  would  have  renewed  negotiations 
with  Jobnson  and  carried  the  same  on  to  ef- 
fect, had  they  been  seasonably  informed  of 
the  failure  of  their  first  effort,  it  cannot  be 
said  that  such  a  course  or  result  would 
have  been  In  that  natural  order  of  things 
requisite  to  the  proximate  relation  of  dam- 
ngest  to  breach  of  duty  which  is  necessary  to 
legal  liability  therefor. 
The  judgment  is  affirmed. 


CITY  OF  WAUSAU  v.  HEIDEMAN. 

(Supreme  Court  of  Wisconsin.    Sept.  29.  1903.) 

MUNICIPAL  CORPORATION—ORDINANCIft- 
CONSTRUCTION— TRANSIENT  TRAD- 
ERS-LICENSES. 

1,  Wnneau  City  Ordinances,  as  amended  by 
Laws  1901,  p.  477,  c.  341,  provides  tliat  no 
transient  merchant  or  dealer  who  shall  bring 
into  such  city  any  article  of  trade  or  mcrchan- 
lUiw  for  the  porp(»e  of  selling  the  same  from 
house  to  boose,  or  who  does  not  intend  to  be- 
come a  permanent  trader  in  the  city,  shall  be 
i)ermitted  to  sell  such  goods,  by  sample  or  other- 
\vi:i>c.  without  a  license.  Held,  that  such  ordi- 
nance did  not  api'l.v  to  a  traveling  snlcRniiin  tak- 
ing ordors  for  goods  from  samples  which  he  did 
not  sell,  which  urtlers  were  tceiit  to  the  store 
of  his  employe  Id  another  city,  and  there  filled 
if  ncceptod,  and  the  goods  sent  directly  to  the 
piirchaccra. 

Appeal  from  Circuit  Court  Marathon 
Couuty;  W.  0.  Sllverthorn,  Judge. 

Action  by  the  dty  of  Wnusau  against  W. 
H,  Heldenian.  From  a  Judgment  in  favor 
of  plaintiff,  defendant  appeals.  Reversed. 

Action  to  recover  $125  said  to  be  due  from 
defi-ndant  under  an  ordinance,  by  reason  of 
dt"fendant,  as  a  transient  mercbant.  trader 
or  denier,  not  Intending  to  porinaneiitly  lo- 
cate in  the  plaintiff  city,  coming  into  the 
same  and  exposing  therein  for  sale  by  sam- 
ple, goods,  wares  and  merchandise,  notions 
and  articles  of  trade,  soliciting  and  taking 
orders  therefor,  traveling,  in  so  doing,  from 
house  to  house  and  place  during  a  period  of 
five  days,  and  thereafter  executing  the  or- 
dwH  obtained.  The  vital  part  of  the  ordi- 
nance, reading  into  it  such  parts  of  chapter 
341,  p.  477.  Laws  1901.  to  which  It  refers,  as 
are  necessary  to  a  full  understanding  there- 

*  1.  8m  Hairkm  and  Peddlen,  vol.  25,  Cent.  Dig. 


of,  is  this:  "No  transient  mercliant,  trader  or 
dealer,  who  shall  bring  Into  the  city  of  Wau- 
sau  any  article  or  articles  of  trade,  goods, 
wares  or  merchandise,  or  notions  oth^  than 
such  as  arc  excepted,"  etc.,  "for  the  purpose 
of  selling  the  same  from  house  to  house,  and 
who  does  not  Intend  to  become  a  permanent 
merchant,  trader  or  dealer  in  said  city,  shall 
be  permitted  to  sell  or  expose  for  sale,  barter 
or  exchange  by  sample  or  otherwise  at  re- 
tail, or  to  customers,  any  such  goods,  wares, 
merchandise,  notions  or  articles  of  trade, 
within  the  city  of  Wausau,  without  first  hav- 
ing obtained  a  license  therefor."  A  method 
was  prescribed  for  obtaining  a  license,  the 
fee  therefor  b^g  fixed  at  $26  per  day. 

The  cause  was  tried  by  the  court  The 
undisputed  evidence  was  to  the  effect  tbat 
defendant  as  agent  for  the  T.  A.  Chapman 
Company— a  corporation  conducting  a  mer- 
cantile establishment  permanently  located 
in  the  city  of  Milwaukee,  and  employing 
traveling  agents  to  solicit  orders  for  mer- 
chandise to  be  filled  out  of  its  stock  in  said 
city,  defendant  being  one  of  them.— visited 

■  Wausau  In  the  customary  way  of  conducting 
the  business  of  his  principal,  and  there  trav- 
eled from  house  to  house  taking  orders  for 
goods  by  samples,  all  orders  being  subject 
to  acceptance  or  rejection  by  the  principal 
at  its  place  of  business  In  Milwaukee,  and  In 
case  of  acceptance  the  goods  to  l>e  delivered 
by  the  ordinary  methods  of  transportation 

!  of  such  articles,  from  such  city  to  the  city  of 
I  Wausau,  payment  for  the  goods  In  all  cases 
•  to  be  made  by  the  customers  direct  to  the 
]  T.  A.  Chapman  Company  at  Milwaukee. 
I  Defendant  had  no  Interest  whatever  In  the 
1  business  conducted  by  him,  except  that  of  a 

■  mere  employe  as  aforesaid.  He  did  not 
;  deem  himself  within  the  ordinance  referred 
'  to,  and  therefore  did  not  apply  for  a  license 

or  pay  any  license  fees. 

Tlie  court  found  that  defendant  was  a 

'  transient  trader  or  dealer  within  the  mean- 
ing of  the  ordinance;  that  be  exposed  tor 

i  f-nle  by  sample  goods,  wares,  merchandise, 
notions  and  articles  of  trade,  traveling  from 
house  to  house  In  doing  so,  in  the  city  of 
Wausau;  that  he  took  orders  for  goods  to  be 
subsequently  delivered  thereon,  and  thereby 
became  a  transient  dealer  or  trader;  that 
the  business  done  by  defendant  did  not  come 
within  nuy  of  the  exceptions  mentioned  In 
tiiG  law,  and  that  as  he  did  not  obtain  any 
license  for  doing  the  business,  or  pay  any  li- 
cense fco,  hf  w!\s  lljilile  to  the  plaintiff  for 
the  foe  imposed  Ity  its  ordinance,  of  $25  per 
day,  or  $12.!i.  he  having  been  engaged  in  bis 
Imsiness  in  the  city  for  Ave  days.  Judgment 
wos  rendered  aeoordiiifrly. 

Edwin  S.  Mack,  for  appellant  M.  B. 
Roseniierry  (M.  A.  Uurley,  of  counsel),  for 

respondent. 
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based  merely  on  the  fact  that  appellant,  do- 
ing the  business  of  an  ordinary  traveling 
ngent  for  a  mercantile  establishment  located 
in  the  city  of  Milwaukee,  personally  solicited 
orders  for  goods  by  sample,  to  be  filled',  if 
accepted,  out  of  the  stock  of  his  principal  In 
such  city;  and  that  In  so  doing  he  traveled 
from  house  to  house  in  the  respondent  city. 
It  was  not  claimed  in  the  complaint,  estab- 
lished by  evidence,  or  found  by  the  court, 
that  nppellaut  brought  Into  such  city  any 
other  goods  than  the  samples  he  carried 
about  with  him  as  a  mere  traveling  agent, 
or  that  he  offered  for  sale  or  sold  any  of  such 
samples  or  any  goods  by  sample  or  other- 
wise. Tliat  essential  of  the  ordinance  was 
left  wholly  uncovered.  In  that  situation,  it 
seems  that  the  case  of  respondent  clearly 
failed  to  satisfy  the  calls  of  the  ordinance. 
Being  a  penal  law,  upon  familiar  principles 
It  must  be  strictly  construed  against  the  re- 
spondent If  open  to  conBtruction  at  all.  The 
learned  trial  court  obviously  supposed  it  was 
so  open,  for  certainly  the  mere  taking  of  or- 
ders for  goods  in  Wausau,  to  be  filled  out  of 
a  mercantile  stock  In  Milwaukee,  exhibiting 
samples  in  so  doing,  is  not  within  the  literal 
sense  of  the  words,  "bring  Into  the  city  of 
Wausau  any  article  or  articles  of  trade," 
etc.,  and  "sell  or  expose  for  sale,  barter  or 
exchange  by  sample  or  otherwise,  ♦  •  • 
such  goods,"  etc.  Such  literal  sense  plainly 
covers  only  selling  of  goods  by  sample  or 
otherwise  out  of  a  stock  of  goods  brought 
into  the  city  by  the  seller  and  presently 
therein.  To  read  Into  the  words  used  the 
Idea  that  they  were  aimed  at  mere  traveling 
men,  or  agents,  taking  orders  for  goods  as 
appellant  did,  would  require  not  only  con- 
struction, but  construction  of  a  violent  char- 
acter,—one  hardly  warranted-  In  any  case; 
certainly  not  In  one  Involving  the  rights  of 
a  person  charged  under  a  penal  statute. 

It  is  claimed  by  appellant  that  one  merely 
taking  orders  for  goods  by  sample,  as  In  this 
case,  is  not  a  merchant,  dealer  or  trader; 
ttiat  such  terms  Include  only  persons  who  buy 
aud  sell  goods  on  their  own  account.  There 
is  much  force  In  that  proposition.  The  ordi- 
nary meaning  of  the  term  "transient  dealer 
or  trader"  is  one  who  goes  from  place  to 
place  carrying  goods  for  the  purpose  of  sell- 
ing, trading  or  dealing  In  the  same,  as  dis- 
tinct from  one  who  does  the  same  kind  of 
business  without  traveling  about.  That  was 
the  view  taken  of  a  provision  quite  similar 
to  the  one  under  discussion  In  State  v.  Wells, 
69  N.  H.  424,  45  Atl.  143,  48  L.  R.  A.  99,  cited 
by  appellant's  counsel.  It  seems  clear  that 
the  conclusion  that  appellant  was  a  transient 
dealer  or  trader  could  have  been  reached  by 
the  trial  court  only  by  departing  from  the  or- 
dinary meaning  of  those  words.  We  cannot 
discover  anything  in  the  ordinance,  taken  as 
n  whole,  or  taking  the  same  in  connection 
with  chapter  341.  p.  477,  Laws  1901,  to  which 
It  refers,  to  warrant  such  departure.  The 
words  seem  to  have  been  used  by  the  law- 


making power  in  their  plain,  ordinary  sense. 

Numerous  cases  might  be  referred  to  where 
it  has  been  Judicially  heid,  dther  directly  or 
In  effect,  that  a  person  who,  as  agent,  merely 
solicits  orders  for  goods  for  his  principal, 
whether  by  sample  or  otherwise.  Is  not  a 
j  transient  merchant,  trader  or  dealer:  tiiat 
such  a  dealer  is  one  who  goes  from  place  to 
place,  taking  with  him  the  chattels  which  he 
offers  for  sale  or  in  which  he  deals  or  trades, 
—a  person  who  conducts  his  business  substan- 
tially the  same  ns  a  peddler.  As  a  mle  the 
cases  In  wtUch  the  subject  is  discussed  class 
peddlers  as  transient  dealers  or  vendors.  In 
Commonwealth  v.  Pamum,  114  M^s.  207. 
there  was  an  attempt  to  charge  the  accused 
with  peddling  without  a  license.  He  merely 
solicited  orders  for  goods  by  samples,  as 
agent  for  another.  He  did  not  carry  goods 
with  him  and  offer  the  same  for  sale  or  trade, 
nor  did  he  deal  therein.  The  court  held,  in 
effect,  that  an  itinerant  trader  la  one  who 
goes  about  selling  and  exposing  for  sale  arti- 
cles of  personal  property,  not  one  who  goes 
about  merely  taking  orders  for  such  goods. 
In  Hewson  v.  Englewood,  55  N.  J.  Law,  522. 
27  Atl.  904,  21  L.  R.  A.  736,  the  facta  were 
that  one  Richardson  was  a  merchant  having 
a  permanent  place  of  business  In  the  city  of 
New  York.  He  employed  a  number  of  trav- 
eling agents  to  go  about  soliciting  orders  to 
be  filled  by  him  out  of  his  stock  kept  In  a 
store  fn  such  city.  Hewson  was  one  of  such 
traveling  agents.  He  operated  In  Englewood. 
going  from  house  to  bouse.  He  did  not  sell 
any  goods,  or  carry  about  with  him  goods  for 
sale.  The  court  held  that  he  was  not  an  itin- 
erant vendor  within  the  meaning  of  an  ordi- 
nance of  Englewood  imposing  a  license  fee 
upon  such  persons  for  the  privilege  of  doing 
business  within  Its  boundaries;  that  there 
was  nothing  In  the  ordinance  preclndlng  a 
merchant  in  the  city  of  New  York  from  send- 
ing agents  Into  Englewood  to  take  orders  for 
goods,  any  more  than  precludiug  a  merchant 
located  within  the  city  of  Englewood  from 
conducting  liIs  business  in  the  same  way. 
To  the  same  effect  are  City  of  Stuart  v.  Cun- 
ningham, 88  Iowa,  191,  55  N.  W.  311,  20  U 
R.  A.  430;  Town  of  Spencer  v.  Whiting,  es 
Iowa,  678,  28  N.  W.  13;  City  of  Davenport  v. 
Rice,  75  Iowa,  74,  39  N.  W.  191.  9  Am.  St. 
Rep.  454;  City  of  Kansas  v.  Collins.  34  Kan. 
434,  8  Pac.  865;  Emmona  v.  City  of  Lewis- 
town,  132  111.  380,  24  N.  E.  58,  8  L.  R.  A. 
22  Am.  St.  Rep.  540;  Village  of  Cerro  Gordo 
v.  Rawllngs,  135  111.  36,  25  N.  B.  1006;  Com- 
monwealth T.  Eichenberg,  140  Pa.  158.  21 
Atl.  258.  In  the  latter  case  It  was  directly 
held  that  one  who  travels  from  place  to  place 
soliciting  orders  for  goods  to  be  filled  out  of 
a  stock  of  such  goods  kept  in  a  store  perma- 
nently located  is  not  a  traveling  merchant 

From  the  foregoing  we  readily  deduce  the 
conclusion  that  to  satisfy  the  calls  of  the  o^ 
dlnance  in  question  we  must  have  a  person 
temporarily  In  Waosau,/ having  bropglit  into 
such  clt7  goodBiodf^dciltti^-iyM^^for  sale, 
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and  who  trarelB  about  In  eadh  dty  expoBlng 
for  sale,  dealing,  or  trading  In  ancb  goods. 

The  further  point  Is  made  that  chapter  341, 
p.  477,  Laws  1901,  npon  which  respondent 
t3±y  depends,  la  unconstitatlonal.  Since  ttie 
points  almdy  decided  dispose  of  the  cas^  it 
•eems  best  to  leave  the  constltatlonal  ques- 
tion ft>r  consideration  In  some  case  depend- 
ing upon  Its  solution. 

Hie  Judgment  Is  rerersed  and  the  cause  re- 
manded with  directions  to  render  Judgment 
in  favor  of  the  appellant 


BLOHOWA£  T.  OBOCHOSKL 
(Snpreme  Conrt  of  Wlaconsbi.  Sept  29, 1908.) 

NATUBAI.    WATER  COURSSS-OBSTRUOTION— 
SVIDBNGB— SUrFIGIBNGT— APPEAL- 
RBVSRaAI.— NBW  TRIAU 

1.  The  ixaj'a  tin  ding  in  a  Bpecial  verdict  must 
be  contrary  to  the  UDdispated  credible  evideoce 
to  Justify  the  court  in  directtog  a  verdict  or  io 
changing  an  afQrmative  to  a  negative  answer, 

2.  Water  from  a  swamp  flowed  over  plaintiff's 
land  to  a  pond  on  defendant's  land,  thence  into 
■  creek.  Plaintiff  constructed  a  ditch  to  better 
drain  his  land,  though  the  water  flowed  off  wlth- 
oot  it.  The  ditch  contained  water  for  several 
months  in  the  year.  The  swamp  from  which 
the  water  came  drained  Into  the  pond  duriug 
the  whole  season,  but,  the  timber  having  been 
eat  and  the  land  cultivated,  the  flow  of  water 
was  not  so  great.  The  awamp  was  the  basin 
ttf  the  drainage  of  a  large  area.  No  channel 
eiiated  from  the  swamp  to  the  pond,  but  the 
water  drained  into  the  swamp,  and  then  Into 
the  pond,  through  the  ditches  constructed  by 
plaintiff.  Defendant  dammed  the  outlet  to  the 
pond,  retarded  the  natural  flow  of  the  water, 
and  damaged  plaintiff's  land.  Held  nifflclent  to 
authorize  a  finding  that  there  was  a  natural 
water  course  flowing  from  ptaintUrs  land  to  the 
pond  on  defendant's  land. 

3.  Under  Rev,  St.  1898,  {  3071,  authorizing 
the  court  on  appeal  from  a  judgment  to  affirm, 
teverse,  or  modify  the  judgment  in  part  and 
order  a  new  trial,  where  the  trial  court,  ou  de- 
fradanfs  motion,  changed  a  special  flndlng  of 
the  jury  from  an  affirmative  to  a  negative  an- 
swer because  contrary  to  the  midisputed  evi- 
dence, the  Supreme  Court,  on  reversing  the  de- 
fiision,  may  remand  for  a  new  trial. 

Appeal  from  Circuit  Court,  Brown  County; 
Samuel  D.  Hastings,  Jr.,  Judge. 

Action  by  Valentine  Blohowak  against  John 
GrocbosfcL  From  a  Judgment  for  defendant, 
plaintiff  appeals.  Beversed. 

This  is  an  action  at  law  to  recover  |600 
damages  for  unlawfully  and  wrongfully  fill-' 
ing  up  an  alleged  water  course,  with  bed 
and  banks  and  a  wdl-deftned  channel  through 
wblch  water  flowed  during  the  greater  part 
at  the  year.  Immediately  below  and  north  of 
tbe  north  Une  of  the  plalntUTs  premlBea, 
deacrlbedf  and  thus  causing  the  water  to  set 
back  upon  and  overflow  tbe  plaintiff's  prem- 
ises. The  answer  admits  that  the  plaintiff 
was  the  owner  (tf  Uie  land  described,  and 
tbat  the  north  end  tiiereof  adjoined  the  land 
of  the  defendant,  but  denied  tbe  existence 
of  the  alleged  water  course  or  any  water 
course.  At  the  close  of  the  trial  of  such  Is- 
aoea  the  Jury  returned  a  special  Terdlct,  the 
flnt  question  and  answer  of  which  are  as 


follows:  "(1)  la  there  a  natural  water  course 
flowing  from  the  plaintiff's  land  onto  the 
defendant's  land?  Answer.  Tea."  The  other 
questions  were  answered  to  the  effect  (2)  tbat 
about  October  15,  1896,  the  defendant  dam- 
med up  said  water  course  so  as  to  cause 
the  water  to  back  up  onto  the  plalntUTs 
land,  &)  and  by  reason  of  said  back  water 
damaged  the  plalntUTs  lands  to  the  extent 
of  $2  per  acre  for  16  acres,  and  for  five  years, 
$150.  Thereupon  the  plaintiff  moved  the 
court  for  Judgment  upon  the  wedal  verdict, 
and  the  defendant  moved  tbe  court  to  strike 
out  tbe  answer  "Tes"  to  the  first  question, 
and  Insert  In  lieu  ttereof  "No,"  which  mo- 
tion was  granted.  The  court  thereupon  or- 
aervH  that  the  answer  of  the  Jury  to  the  flrat 
question  be  changed  from  "Yea"  to  "No," 
as  indicated,  and  that  upon  tbe  verdict  so 
amended  the  complaint  as  amended  be  dis- 
missed, and  that  the  defendant  recover  bis 
costs  and  disbursements  In  this  action,  and 
ordered  Judgment  to  be  entered  accordingly. 
From  the  Judgment  so  entoed,  t3ie  plaintiff 
brings  this  appeal. 

Calkins  &  McGruer,  for  appellant.  N.  J. 
Mfmahan,  for  respondent 

OASSODAT.  a  J.  (after  stating  the  facts). 
This  la  an  action  at  law  triable  by  Jury  as 
a  matter  of  right  This  being  so,  the  or- 
der of  the  trial  court  changing  the  answer 
of  the  Jury  to  the  first  question  from  the  af- 
firmative to  tbe  negative  can  only  be  sus- 
tained on  the  ground  that  the  finding  of  the 
Jury  was  contrary  to  the  undisputed  credible 
evidence.  In  granting  the  motion  of  the  de- 
fendant to  80  change  the  verdict  tbe  trial 
court  filed  a  carefully  written  opinion,  re- 
viewing tbe  evidence,  and  reached  the  condu- 
don  that  the  water  complained  of  was  mere 
surface  water,  and  did  not  have  the  essen- 
tials of  a  water  course,  as  defined  by  the 
authorities.  That  court,  having  heard  the 
witnesses,  was,  undoubtedly,  in  a  better  po- 
sition to  determine  the  preponderance  of  the 
testimony  and  the  weight  of  the  evidence 
than  this  court  Had  this  been  an  equlteble 
action  and  the  verdict  merely  advisory,  thla 
court  would  uMoabtedly  have  felt  bound  by 
the  action  of  the  trial  court  The  aame  is 
true  If  this  case  had  been  tried  by  the  court 
without  a  Jury.  So,  even  in  Jury  cases,  the 
trial  court  has  a  broad  discretion  In  setting 
aside  verdicts,  as  against  the  preponderance 
of  the  evidence,  and  granting  a  new  trial. 
SchllUnger  v.  Town  of  Terona,  85  Wis.  605, 
55  N.  W.  1040,  and  cases  there  cited;  Farley 
V.  C,  M.  &  St  P.  By.  Co.,  80  Wis.  206,  61 
N.  W.  760.  But  to  Justify  a  court  In  direct- 
ing a  verdict  or  changing  the  answer  of  the 
Jury  from  the  affirmative  to  tbe  negative, 
as  here,  the  flndlng  of  tbe  Jury  must  be  con- 
trary to  tbe  undisputed  credible  evidence^ 
In  determining  whether  such  verdict  was  con- 
trary to  the  undisputed  evince,  the  trial 
court  as  wfill  as  ^  |g>mrQ0QtoJe!i  ^ 
considN  the  evldrace  m  support  ofQhe  w>- 
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diet  Id  the  most  favorable  light  it  would 
Intimately  bear.  Renne  v.  U.  8.  L.  Co., 
107  WlB.  320.  83  X.  W.  473,  and  cases  there 
cltedL  So  considered,  can  we  say  that  the 
evidence  in  behalf  of  the  plaintiff  Is  insuffi- 
cient to  sustain  the  finding  of  the  Jury?  To 
appreciate  the  evidence,  the  general  situation 
should  be  cousldered.  The  plaintiff  and  de- 
fendant each  own  80  acres  of  land,  together 
constituting  tbe  W.  ^  of  the  E.  %  of  sec- 
tion 13,  the  piaintlfT  owning  the  south  80 
and  the  defendant  the  nortli  80.  One  Jen- 
sen owns  the  80  Immediately  east  of  the 
plaintiff's  land,  and  on  the  southeast  corner 
of  that  80,  and  about  40  rods  from  tbe  plain- 
tiff's land,  there  is  a  largo  willow  swamp, 
extending  south  onto  section  24.  That  swamp 
is  from  30  to  40  rods  wide  from  east  to 
west,  and  about  100  rods  long  from  north 
to  south.  There  Is  also  a  small  swamp  on 
RasmuBsen's  land  Immediately  west  of  the 
south  half  of  the  plaintiff's  land.  About  40 
rods  north  of  tbe  plaintiff's  land,  and  a  little 
west  of  tbe  east  line  of  the  defendant's  land, 
is  a  small  pond,  and  about  50  rods  north- 
westerly from  that  there  Is  a  atlU  larger 
pond  on  the  defendant's  land.  It  Is  conceded 
that  the  water  from  the  large  swamp  drains 
off  westerly  and  northerly  onto  the  plaintifTs 
land,  and  thence  onto  the  defendant's  land, 
and  also  in  a  southeasterly  direction  from 
the  portion  of  that  swamp  on  section  24. 
Such  is  tlie  general  situation.  It  is  stated 
by  the  trial  judge,  in  effect,  that  some  25  or 
30  years  ago  that  large  willow  swamp  ei- 
tended  northwesterly  across  tbe  land  now 
owned  by  the  plaintiff,  and  nearly  half  way 
across  the  defendant's  south  40,  and  to  the 
small  pond,  and  that  the  water  in  part  from 
the  large  willow  swamp  drained  off  north 
Into  that  small  pond,  and  from  thence  north- 
westerly Into  the  large  pond,  mentioned,  and 
from  thence  north  to  a  creek,  and  at  times 
It  ran  off  in  such  quantities  and  with  such 
rapidity  during  several  months  of  the  year 
as  to  form  quite  a  stream  between  the  large 
pond  and  the  creek;  that  while  the  timbar 
was  standing  and  the  soil  uncultirated  the 
water  would  stand  In  the  large  willow  swamp 
during  the  greater  part  of  each  season,  and 
In  very  wet  aeasons  the  water  would  drain 
into  and  run  out  of  ,  the  pond  during  the 
whole  season;  that  after  the  timber  was  cut 
from  most  of  the  land  In  the  two  sections 
mentioned,  and  the  land  became  cultivated, 
except  In  a  few  spots  where  the  timber  had 
not  been  cut,  the  water  was  much  more 
absorbed  and  less  water  was  drained  onto 
the  low  ground,  and  the  same  more  quickly 
disnpppared  by  being  drawn  off,  absorbed, 
and  evaporated;  that  the  result  was  that, 
with  the  exception  of  one  or  two  acres,  the 
land  in  section  13,  west  of  the  plaintiff's 
land,  became  and  was  fit  for  cultivation;  that 
the  natural  drainage  of  about  000  acres  was 
into  the  basin  constituting  the  original  bed 
of  the  big  willow  swamp;  that  there  never 
was,  however,  any  channel  from  the  big  wil- 


low swamp  to  the  small  pond,  but  that  the 
water  drained  across  the  plaintiff's  land  Into 
the  swamp,  and  thence  into  tbe  small  pond 
through  furrows  and  ditches  constmcted  by 
the  plaintiff;  that  there  are  places  south  and 
west  of  the  swamp  where  In  times  of  melt- 
ing snow  and  heavy  rains  tbe  water  runs 
towards  and  Into  the  swamp  In  such  quanti- 
ties as  to  form  streams;  that  furrows  or  de- 
pressions are  left  through  the  field  for  such 
flow,  which  are  bridged  when  crossed  by  the 
highway;  that  none  of  the  water  flowing 
Into  the  swamp  comes  from  living  springs, 
but  Is  surface  water;  that  the  defendant  dam- 
med up  the  northern  end  or  outlet  of  tbe 
small  pond,  and  thus  retarded  tbe  natural 
flow  of  tiie  water,  and  damaged  the  plaintiff's 
land. 

Such  is  a  general  summary  of  the  situa- 
tion as  given  by  the  learned  trial  judge. 
There  is  evidence  tending  to  prove  that  tbe 
water  came  onto  the  plaintiff's  land  from 
surrounding  farms,  in  the  first  place  from 
rains  and  snows,  and  perhaps  from  springs, 
and  ran  all  over  the  fiats,  and  gathered  Id 
the  middle  of  tbe  flats  In  one  comer  at  tbe 
plaintiff's  north  line;  that  several  years  ago 
the  plaintiff  dug  a  ditch  3  or  4  feet  wide  and 
1  foot  deep  to  better  drain  his  land,  although 
the  water  would  flow  off  without  It,  but  not 
as  good;  that  before  the  ditch  was  dug  the 
water  ran  from  tbe  big  swamp  down  onto 
the  plaintiff's  land,  and  over  and  upon  tbe 
defendant's  land;  that  the  water  flows  now 
in  the  ditch  for  several  months  iu  the  year, 
the  same  as  before  the  ditch  was  dug.  but 
faster,  and  Is  seldom  dry,  even  In  dry  weath- 
er; that  the  plaintiff's  land  Is  a  very  little 
higher  than  the  defendant's  land;  that  the 
creek  flowed  all  the  time  between  the  two 
ponds;  that  the  water  from  the  swamps 
emptied  into  the  small  pond  or  swale  hole 
which  contained  water  the  year  round;  that 
where  the  water  flows  from  the  plaintiff's 
land  onto  the  defendant's  laud  It  is  flat— 
3  .  or  4  rods  wide  where  it  crosses  the  line; 
that  when  the  small  pond  is  full  tlie  waior 
extends  up  to  the  plaintiff's  land;  the  plain- 
tifTs ditch  stops  at  his  north  line,  and  from 
there  tbe  water  flows  north  over  the  flat  to 
the  small  pond;  that  there  were  formerly  a 
creek  running  from  tbe  west  onto  the  plain- 
tiff's land,  and  also  from  the  southeast  oa\o 
the  plaintifTs  land— then  about  8  feet  wide- 
with  banks  and  fish  in  it,  which  flowed  from 
the  plaintifT's  laud  crossing  tbe  line  near  the 
plaintiff's  northeast  comer,  and  that  such 
creek  bad  a  bridge  across  It.  but  there  is  no 
creek  there  now;  that  the  ground  where  it 
was  has  been  plowed  and  filled  up,  and  there 
is  dirt  and  stuff  where  tbe  natural  water 
coui'se  was.  but  down  below  It  was  never 
touched  with  a  plow,  because  there  was  wa- 
ter tliere  all  the  time— water  there  at  the 
time  of  the  trial— from  the  defendant's  dam 
up  to  where  It  was  plowed.  Of  course,  there 
was  much  evidence  tending  to  Drove  that 
there  was  no  waiteceeOiiraefwld^u^ubtedly 
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the  trial  court  regarded  such  erld^ce  as 
rontroUiog.  But  can  we  say,  and  was  tlie 
trial  court  justified  In  saying,  as  a  matter 
of  law,  that  It  appears  from  the  undisputed 
cre<ilbte  evidence  that  there  was  no  water 
course  flowing  from  the  big  swamp  to  the 
small  pond— from  the  plaintiff's  land  onto  the 
defendant's  land? 

It  !s  sometimes  difficult  to  distinguish  be- 
tween a  water  course  and  mere  surface  wa- 
ter. Much  may  depend  upon  soil  and  other 
surroundings  and  conditions.  It  is  well 
kDown  that  certain  Western  streams— some 
marked  as  rivers  upon  the  map—have  quite 
extended  sections  which  for  months  are  per- 
ffftly  dry.  In  defining  a  water  course.  Chief 
Justice  Dixon  &ald:  "There  must  be  a  stream 
usually  flowing'  In  a  particular  direction, 
though  It  need  not  Sow  continually.  It  may 
sometimes  be  dry.  It  must  flow  In  a  definite 
channel,  having  a  bed,  sides,  or  baults,  and 
uRually  dlschai^e  Itself  into  some  other 
stream  or  body  of  water.  It  must  be  some- 
thiug  more  than  a  mere  surface  drainage 
over  the  entire  face  of  a  tract  of  land,  oc- 
casioned by  unusual  freshets  or  other  extraor- 
dinary causes."  Hoyt  v.  Ttc  City  of  Hud- 
son, 2"  Wis.  661.  G  Am.  Rep.  473.  That  case 
was  followed  in  Eulrlch  v.  Rlchter,  37  Wis. 
:12a,  where  the  facts  were  quite  similar  to 
the  case  at  bar,  and  where  the  court  directed 
a  verdict  But  the  judgment  was  reversed, 
and  a  new  trial  ordered,  because  "the  facts 
of  tbe  case  are  not  so  clear  and  undisputed 
as  to  warrant  the  court  in  withdrawing  from 
tbe  Jury  the  question  whether  the  locus  in 
quo  was  a  natural  water  course."  Id..  37 
Wis.  227,  230.  So  this  court  has  held,  in 
effect,  that  streams  having  their  origin  in  the 
overflow  of  a  river  or  other  water  course,  by 
reason  of  unusual  freshets,  although  they  bad 
no  well-defined  channels  or  banks,  but  spread 
widely  over  the  intervening  ground,  were,  uev- 
erthcless,  water  courses.  Spelninn  v.  Portage, 
41  Wis.  144;  Harden  v.  Portage,  79  Wis.  133, 
4S  N.  W.  210.  These  cases  were  followed  in 
Case  V.  Hoffman,  84  Wis.  445,  446:  Id.,  100 
Wis.  323,  75  N.  W.  945,  44  L.  R.  A.  728.  It 
has  been  held  in  Indiana  that  "water  which 
baa  a  definite  source  In  a  spring,  and  takes  a 
definite  course,  is  a  water  course,  which  can- 
not be  lawfully  diverted  from  its  natural 
clianuel  so  as  to  Injure  another's  land,  al- 
though at  a  certain  point  it  spreads  over 
marshy  ground,  without  a  defined  channel, 
where  It  again  fiows  in  such  a  chnnnel." 
Mitchell  V.  Bain.  142  Ind.  605.  42  N.  E.  230. 
"In  an  action  for  diverting  a  brook  from  the 
plnintlfTs  land"  in  a  Massachusetts  case,  "it 
appeared  that,  at  a  point  on  the  defendant's 
land  below  the  place  of  the  alleged  diver- 
sion, the  water  ceased  to  flow  between  defined 
banks,  spread  itself  out  several  rods  wide, 
and  ran  so,  over  the  surface  of  the  ground, 
for  five  rods,  to  the  plalntlCTs  land,  across 
which  It  spread,  and  ran  for  seven  rods  iu 
like  manner,  and  then  began  to  flow  agniu 
In  a  defined  channel,  which  conducted  It  Into 


a  river.  Held,  that  tbe  brook  did  not  cease 
to  be  a  natural  water  course  on  the  plaintiff's 
land,  and  that  he  could  maintain  the  ac- 
tion." Macomber  v.  Godfrey,  108  Mass.  219, 
11  Am.  Rep.  340.  Mr.  Gould  states  the  rule 
applicable  thus:  "A  stream  does  not  cease 
to  t>e  a  water  course  and  become  mere  sur- 
face water  because  at  a  certain  point  It 
spreads  over  a  level  meadow  several  rods 
in  width,  and  flows  for  a  distance  without 
defined  banks  before  flowing  again  In  a 
definite  channeL"  Gould  on  Waters  {3d  Ed.) 
i  204,  citing  numerous  cases  in  support  of 
the  text  Quite  similar  language  is  used 
in  28  Am.  &  Eng.  Ency.  L.  944,  946.  Within 
the  rules  of  law  stated,  the  evidence  is  cer- 
tiilnly  sufficient  to  authorize  a  finding  that 
25  or  30  yean  ago  there  was  a  water  course 
from  the  big  swamp  onto  the  plalntifTs  land, 
and  from  thence  onto  tbe  defendant's  land, 
and  Into  the  small  pond;  and,  although  tlie 
flow  of  water  has  been  much  less  since  the 
timber  has  been  cut  off  and  the  land  cnltl- 
vated,  still  we  are  constrained  to  bold  that 
the  credible  evidence  was  sufficient  to  take 
the  case  to  the  Jury  on  the  first  question 
submitted. 

The  conclusion  reached  raises  a  question 
as  to  what  should  be  the  mandate  of  this 
court.  S^hall  it  be  with  direction  to  enter 
Judgment  upon  the  verdict  or  for  a  new  trial? 
'iiie  statute  declares  that  "upon  an  appeal 
from  a  judgment"  this  court  "may  reverse, 
affirm,  or  modify  the  judgment  •  •  •  as 
to  any  and  all  of  the  parties,  and  may.  If 
necessary  or  proper,  order  a  new  trial."  Sec- 
tion 3071,  Rev.  St.  1808.  This  court  held 
several  years  ago  that  this  power  given  by 
statute  "to  affirm,  reverse,  or  modify  a  Judg- 
ment in  part,  and  order  a  new  trial,  neces- 
sarily confers  the  power  upon  this  court  to 
order  a  new  trial  as  to  the  part  of  the  Judg- 
ment reversed."  Brnunsdorf  v.  Fellner,  76 
Wis.  18,  45  N.  W.  97.  In  a  late  case  it  Is  Bald 
that,  under  tbe  power  given  by  that  section, 
the  custom  of  this  court  "has  been  gener- 
ally to  apply  the  law  to  the  facts  as  they 
appear  to  us,  and  direct  the  court  below  as 
to  Its  judgment  or  other  further  proceeding." 
Hill  V.  The  American  Surety  Co.,  107  Wis. 
34.  81  N.  W.  1024.  82  N.  W.  Ofll.  It  is  there 
further  said,  among  other  things,  that  "tiie 
policy  of  this  court  is  *  •  •  to  remand 
Issues  for  retrial  only  when  necessary  to 
sure  and  complete  justice,  yielding,  as  every 
policy  must,  to  the  constitutional  assurance 
of  the  right  to  trial  by  Jury  In  certain  sit- 
uations." Id.  Tbe  motion  of  the  defendant 
was  to  strike  out  the  affirmative  answer'  to 
the  first  question,  and  insert  In  lieu  thereof 
a  negative  answer.  The  trial  court  certainly 
bad  the  discretionary  power  to  set  aside  the 
verdict  as  against  the  clear  preponderance 
of  the  evidence  and  grant  a  new  trial.  This 
Is  abundantly  shown  by  cases  cited  at  the 
1>eginnlng  of  this  opinion.  But  no  such  mo- 
tion was  made.  Tjie  fliid|^ig(^«K^r>trial 
court  tiiat  the  ver(W?Pgl^h>i^ySl^con- 
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trary  to  the  undisputed  evidence,  howevw, 
makes  it  certain  that  In  the  judgment  of 
that  court  the  verdict  should  not  be  allowed 
to  stand.  TJie  terra  at  wliich  the  cause  was 
tried  has  passed  by,  so  that  the  trial  court 
is  not  now  In  a  position  to  exercise  its  dis- 
cretionary power.  To  allow  the  verdict  to 
stand  onder  such  circumstances  would  be 
doing  an  Injustice  to  the  parties  and  in  dis- 
regard of  tie  convictions  of  the  trial  court 
Under  the  statute  we  are  convinced  that  we 
have  the  power  to  order  a  new  trial,  and 
that  It  is  our  duty  to  do  so. 

The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new 
trial. 


RICHARDSON  v.  BABCOCK. 
(Sm>Teme  Court  of  Wisconsin.  Sept.  29,  1903.) 

BROKERS-COMMISSIONS— BVIDBNCE-CONVER- 
8ATI0NS  —  WITNESSES  —  CREDIBILIT7  —  IN- 
STRUCTIONS —  GENERAL  EXCEPTIONS  —  AP- 
PEAL—REVIEW. 

1.  Where  separate  exceptions  were  not  taken 
to  the  various  sentences  of  a  part  of  the  charge 
claimed  to  be  erroneous,  but  one  general  ex- 
ception was  taken  to  an  entire  instruction,  the 
exception  will  not  be  sustained  it  any  distinct 
and  independent  proposition  covered  by  the  in- 
Htruction  is  correct. 

2.  An  instruction  that,  if  the  jury  believe 
that  any  witness  has  willfully  and  knowingly 
{■worn  falsely  at  to  any  material  matter  in.  Is- 
sue, they  are  at  liberty  to  disregard  his  entire 
testimony,  except  80  far  as  corroborated  by  other 
credible  eTidence,  is  correct. 

3.  An  ineti-uction  that  the  jury  are  not 
bound  to  believe  everything  a  witness  has  testi- 
fied to,  provided  they  believe  the  witness  Is  mis- 
taken or  has  willfnlly  falsified  as  to  one  mat- 
ter testified  to,  is  misleading,  as  authorizing 
them,  under  such  circumstances,  to  reject  his 
testimony  as  to  other  matters. 

4.  Where,  in  an  action  for  broker's  commis- 
sions, plaintiEF  claimed  commissions  for  sales 
made  to  S.,  and  defendant  denied  any  sales  to 
him,  and  plaintiEf  testified  to  a  conyersation  with 
defendant  in  which  he  admitted  that  S.  bought 
a  quarter  section,  but  also  stated  that  defend- 
ant was  obliged  to  buy  a  quarter  section  with 
him  in  order  to  get  S.  to  buy,  and  tliat  S. 
paid  $1,200  for  his  quarter  section,  but  that 
defendant  paid  only  $300,  whereupon  plaintiff 
objected  to  that  way  of  treating  customers,  the 
latter  part  of  the  conversation,  while  remote, 
related  to  the  same  subject-matter  hi  contro- 
versy, and  was  therefore  admissible. 

Appeal  from  Circuit  Court,  Green  Oonnty; 
B,  F.  Dunwiddle,  Judge. 

Action  by  F.  M.  Richardson  against  3.  H. 
Babcock.  From  a  judgment  in  favor  of 
plaintiff,  defendant  appeals.  Affirmed. 

This  is  an  action  by  a  broker  to  recover 
commissions  for  the  sale  of  land.  The 
plaintiff  claims  that  he  procured  purchasers 
for  16  quarter  sections  of  land  In  South 
Dakota  under  a  contract  with  the  defend- 
ant by  which  he  was  to  be  paid  ?50  per 
quarter  section  for  his  services,  and  that 
the  defendant  has  paid  only  $211  thereon, 
leaving  a  balance  of  $589  due.  The  de- 
fendant admits  that  he  agreed  to  pay  the 
plaintiff  $50  per  quarter  section  for  all  lands 


sold  by  the  plaintiff  which  belonged  to  him 
individually,  and  that  the  plaintiff  sold  three 
quarter  sections  of  such  land,  and  earned 
$150  in  commissions  thereby;  but  he  claims 
that  the  balance  of  the  lands  sold  by  the 
plaintiff  were  the  property  of  a  corporation 
called  the  Artesian  Land  Company,  and  be 
denies  that  he  agreed  to  pay  the  plaintiff 
anything  for  selling  said  last-named  land. 
The  defendant  also  claims  to  have  paid 
$275.82  in  excess  of  the  commissions  earned 
by  the  plaintiff,  and  counterclaims  to  re- 
cover that  sum.  The  action  was  tried  be- 
fore a  Jury,  the  principal  question  being  as 
to  the  terms  of  the  contract  between  the 
parties.  In  the  course  of  his  charge  to  the 
jury  the  trial  judge  gave  the  followtog  in- 
structions: "Your  verdict,  of  course,  will 
be  based  upon  the  evidence,  and  the  evi- 
dence alone.  Yon  must  carefully,  impar- 
tially, and  fairly  weigh  It,  and  all  of  it,  to 
the  best  of  your  ability,  and  render  such 
verdict  as  you  find  and  believe  from  the  evi- 
dence should  be  rendered.  In  weighing  the 
testimony  of  the  witnesses,  you  are  not 
bound  to  bellew  everything  testified  to  by 
a  witness  to  be  a  fact,  because  the  .witness 
so  testifies,  provided  you  l>elleve  from  the 
evidence  in  the  case,  and  from  all  the  facts 
and  circumstances  proven  on  the  trial,  that 
such  witness  is  mistaken  as  to  some  matter 
testified  to,  or  lias  knowingly  and  willfully 
testified  falsely  In  relation  thereto.  And  If 
you  fiud  and  believe  from  the  evidence  that 
any  witness  has  willfully  and  knowingly 
sworn  falsely  on  this  trial  as  to  any  matter 
or  thing  material  to  the  issues  in  this  case, 
then  you  are  at  liberty  to  disregard  the  en- 
tire testimony  of  such  witness,  except  in  so 
far  as  such  testimony  has  been  corroborated 
by  other  credible  evidence  In  the  case,  or  by 
facts  and  circumstances  proven  on  the  trial." 
At  the  close  of  the  general  charge  the  fol- 
lowing colloquy  between  the  court  and  coun- 
sel took  place:  "Court:  Did  you  notice  any 
misstatements  in  the  charge,  gentlemen? 
Mr.  dawson:  If  the  plaintiff  recovers,  Ite 
must  recover  on  a  preponderance  of  the 
evidence.  Court;  Yea  (To  jury:)  The  bur- 
den of  proof  is  upon  the  plaintiff  to  ee- 
tabllsh  the  contract  as  he  claims  it  to  be. 
Mr.  Douglas:  That  is,  from  the  weight  of 
the  testimony.  Court:  Yes;  the  weight  of 
the  testimony,  not  the  number  of  witnesses." 
The  Jury  returned  a  verdict  for  the  plaintiff, 
with  damages  assessed  at  $391.64,  and  the 
defendant  appeals  from  judgment  thereon. 

P.  J.  Clawson  and  L.  Q.  Hardesty,  for  ap- 
pellant  A.  S.  Douglas  and  H.  N.  B.  Osra- 

dlne,  for  respondent 

WINSLOW.  J.  (after  stating  the  facts). 
The  appellant's  principal  contention  is  that 
that  part  of  the  charge  at  the  court  relat- 
ing to  the  credibility  of  witnesses,  wtilch  Is 
quoted  In  foil  In  the  B^^^^^|^the  cue. 
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l8  eiToneouB.  Separate  ezcepttona  were  not 
taken  to  tbe  Tarlona  aenteuces  of  this  part 
of  the  charge,  but  one  general  exception  was 
taken  to  the  whole  thereof.  In  this  sltua< 
tlon,  tbe  rule  is  familiar  that.  If  any  distinct 
and  independent  proposition  covered  by  the 
exception  ia  correct,  the  exception  is  nn- 
availing. 

The  last  proposltlott  contained  in  that  part 
of  the  charge  quoted,  to  the  effect  that,  if 
tbe  jory  believe  that  any  witness  has  wlll- 
fnliy  and  knowingly  sworn  falsely  as  to  any 
material  matter  In  Issne,  then  they  are  at 
liberty  to  disregard  bis  entire  testimony,  ex.- 
cept  so  far  as  corroborated  by  other  credible 
erldenee,  Is  undoubtedly  a  correct  state- 
ment of  tbe  law.  The  cases  bo  holding  are 
numerous,  beginning  with  Mercer  t.  Wr^bt, 
S  WUl  015,  and  ending  with  Fatnode  t. 
WestenhSTer,  114  Wis.  460,  90  N.  W.  487. 
Had  a  separate  exception  been  preserved  to 
the  proposition  immediately  preceding  the 
sentence  just  considered,  the  question 
whether  it  could  be  sustained  would  be  a 
doubtful  one.  It  must  be  said  that  It  Is 
unfortunate  In  Its  wording.  If  not  positively 
erroneous,  because  liable  to  be  wrongfully 
interpreted.  The  principle  is  well  settled  in 
this  court  that  If  an  instruction  Is  so  worded 
tliat  it  may  reasonably  receive  two  differ- 
ent Interpretations,  one  correct  and  one  in- 
correct, it  must  be  held  erroneous  and  prej- 
udicial. Small  v.  Cbampeny,  102  Wis.  61, 
78  N.  W.  407,  and  caaes  dted  at  page  68, 
102  Wis.,  and  page  409.  78  N.  W.  Stripped 
of  verbiage,  the  sentence  In  question  says 
that  the  Jury  are  not  bound  to  believe  every- 
thing a  witness  testifies  to,  provided  they 
believe  that  the  witness  Is  mistaken  or  has 
willfully  falsified  as  to  one  matter  testified 
to.  Now,  if  this  can  only  be  constnied  by 
a  reasonable  mind  to  mean  simply  that  tbe 
Jury  may  reject  the  testimony  of  the  wit- 
ness as  to  tbe  one  matter  about  which  he  Is 
mistaken  or  has  '  falsified,  the  instractlon 
la  correct;  but  If  reasonable  men  upon  the 
Jury  might  understand  from  the  sentence 
tbnt,  if  they  believed  tbe  witness  was  mls- 
tflken  or  has  falsified  as  to  one  matter,  then 
tbey  were  at  liberty  to  reject  bis  testimony 
AS  to  other  matters.  It  Is  evidently  errone- 
ous end  misleading.  '  Herein  lies  tbe  only 
difficulty  with  the  instruction.  As  no  proper 
exception  has  been  preserved,  we  do  not  de- 
cide tbe  question,  but  we  may  properly  ln> 


dlcate  that,  if  tbe  idea  wUcb  was  In  the 
mind  of  the  court  Is  to  be  given  to  the  Jury, 
it  should  be  given  more  clearly,  and  in  lan- 
guage which  will  admit  of  no  reasonable 
misconstruction. 

Bxceptlon  was  also  taikea  by  the  defend- 
ant to  the  remarks  of  the  court  made  during 
the  colloquy  between  court  and  counsel  at 
the  close  of  the  charge  relating  to  prepon- 
derance of  evidence  and  burden  of  proof. 
The  remarks  were  strictly  correct  Assent 
was  given  to  tbe  proposition  that  the  plain- 
tiff must  recover.  If  at  all,  upon  the  prepon- 
derance of  evidence,  and  the  further  in- 
struction was  given  that  tbe  burden  of  proof 
was  upon  the  plaintiff  to  establish  the  con- 
tract as  he  claimed  It  to  t>e  by  the  velgbt 
of  the  testimony.  There  was  no  request  for 
any  more  specific  Instructions;  and  henoe  no 
error. 

An  exception  was  urged  to  one  ruling 
upon  testimony,  which  must  be  briefly  con- 
sidered. The  plaintiff  claimed  to  have  in- 
duced one  Smock  to  go  to  South  Dakota  to 
examine  the  lands,  and  that  Smock  had 
purchased  a  number  of  quarter  sections  as 
the  result  of  tbe  visit  The  defendant  de- 
nied that  plaintiff  had  sold  any  lands  to 
Smock.  In  order  to  iHove  his  contention 
that  there  had  been  a  sale  to  Smock,  the 
plaintlft  testified  to  a  conversation  with  the 
defendant  in  which  the  defendant  admitted 
that  Smock  bought  a  quarter  section,  but  also 
said  Uiat  he  (defendant)  was  obliged  to  buy 
a  quarter  section  with  him  to  get  him  to  buy, 
and  that  Smock  paid  ¥1,200  for  his  quar- 
ter section,  but  that  defendant  paid  only 
$300  for  his,  whereupon  the  plaintiff  ob- 
jected to  this  way  of  treating  customers. 
T^ie  latter  part  of  the  conversation  was  ob- 
jected to  by  tbe  defendant  as  irrelevant 
but  the  objection  was  overruled.  We  find 
no  error  in  this  ruling.  The  entire  conver- 
sation related  more  or  less  directly  to  one 
of  the  contested  questions  in  the  case. 
While  the  part  objected  to  was  somewtiat 
remote  In  Its  bearing,  still  it  was  held  be- 
tween the  parties,  and  related  to  the  general 
subject-matter  of  the  controversy,  andhent^ 
was  properly  allowed. 

Finally  it  was  objected  that  the  verdict 
was  against  the  evidence.  We  have  exam- 
ined the  evidence  with  care,  and  find  it  to 
be  sufilcient 

Judgment  affirmed. 
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TOWN  OF  8CH0EPKB  t.  WOLFQRAM. 
(Supreme  Court  of  WisconsiD.   Sept.  29,  1903.) 

HIQHWAT8— JOINT  TOWN  ROAD— INJURY  FROM 
DEPHCT— LIABIUTY  OP  TOWNS. 

1.  The  boards  of  the  towns  of  S.  and  G.  hj 
order  apportioned  the  parts  of  a  joiut  town  road 
to  be  constructed  ana  mnintafned  by  eadi,  so 
that,  under  Rer.  St  1898,  S  12TB.  each  was 
liable  for  an  accident  on  the  part  of  the  road 
fliJlioi-tioueci  to  it,  due  to  its  omission  of  duty. 
Held,  that  Laws  181*9,  p.  40G,  c.  244,  changing 
the  boundaries  of  the  town  of  G.,  and  increas- 
ing its  territory,  and  providing  that  the  part  of 
the  order  fixing  the  liabilities  of  such  towns 
shall  be  vacated,  and  the  supervisors  thereof 
shall,  before  the  time  for  makmg  the  next  tax 
roll,  make  a  new  order,  apportioning  their  lia- 
bilities OD  account  of  such  highway,  did  not 
change  the  liability  for  au  accident  occurring 
after  passage  of  the  act,  but  before  the  time 
for  reapportionment  of  the  road,  on  the  part 
ot  the  road  previously  apportioned  to  the  town 
of  S. 

Appeal  from  Clrcoit  Court,  Oneida  Coun- 
ty; W.  C.  SHvertbom,  Judge. 

Action  by  Herman  Wolfgram  asalnst  tbe 
town  of  Scboepke.  From  an  order,  defend- 
ant appeals.  Affirmed. 

Previous  to  April  29, 1897,  townships  35  and 
36  north,  of  range  11  east,  were  parts  of  differ- 
ent towns  In  Forest  county.  The  town  boards 
of  which  these  townships  were  parts  had  laid 
out  and  apportioned  a  Joint  town  road,  which 
was  constructed  and  maintained  as  appor- 
tioned. By  chapter  278,  p.  547,  Laws  1897. 
which  took  effect  April  29,  1897,  township  36 
was  made  part  of  the  town  of  Gagen,  and 
township  35  was  made  part  of  the  town  of 
Schoepke,  Oneida  county.  The  town  of  Ga- 
gen  maintained  the  west  SO  rods  of  thin  road, 
and  tbe  town  of  Schoepke  the  east  80  rods 
of  this  road,  as  apportioned  by  the  towns  in 
Forest  county,  when  the  townships  were 
parts  of  that  coimty.  The  east  end  of  the 
road  diverted  for  a  short  distance  from  the 
town  line.  During  the  year  1898  the  town 
of  Schoepke  reconstructed  the  east  end  of 
the  road,  building  It  upon  the  town  line,  and 
closed  the  old  traveled  track.  This  change 
was  completed  by  January  30,  1899.  There 
was  a  bole  on  this  new  part  of  the  highway, 
which  had  been  covered  with  poles  by  the 
town  authorities  when  it  reconstructed  this 
cast  end.  Respondent  alleges  that  while 
driving  on  the  highway,  this  structure  gave 
away,  and  thereby  caused  the  wheels  of  his 
wagon  to  drop  into  the  hole,  throwing  him  to 
the  ground,  and  causing  the  injuries  which 
arc  the  basis  of  this  action.  A  demand  for 
satisfaction,  served  on  the  town  of  Schoepke. 
was  rejected  before  this  action  was  brought. 
All  changes  prior  to  the  enactment  of  chap- 
ter 244,  p.  400,  Laws  1SII9.  were  ratified 
by  the  towns.  Clmpter  244,  p.  406,  Laws 
1899,  Increasing  the  territory  of  the  town  of 
Gagen,  went  into  effect  April  20.  18119.  The 
accident  occurred  on  the  5th  of  May  follow- 
ing. The  answer  alleges  that  the  change 
of  territory  by  this  act  terminated  the  agree- 
ment, and,  If  any  liability  existed,  made  the 


towns  of  Schoepke  and  Gagen  jointly  liable, 
and  prayed  for  the  abatement  of  tbe  action. 
Plaintiff  demurred  to  the  answer,  and  asked 
leave  to  amend  his  complaint.  Tbe  demur- 
rer was  sustained,  and  leave  to  amend  was 
granted.  This  Is  an  appeal  from  the  order 
sustaining  the  demurrer. 

A.  W.  Sbelton  and  Geo.  W.  Latta,  for  ap- 
pellant  Jobn  Bam»,  for  lespondeDt. 

SIEBECKER,  J.  (after  stating  the  facts). 
It  is  insisted  in  argument  that  the  appellant 
town  Is  not  liable,  as  alleged  in  the  com- 
plaint, because  chapter  244,  p.  406,  Laws 
1899,  changed  the  territory  of  the  town  of 
I  Gagen.    It  appears  by  the  pleading  that  the 
highway  In  question  is  upon  the  line  be- 
tween the  appellant  town  and  the  town  of 
Gagen.   An  order  was  made  designating  the 
parts  of  this  highway  to  be  made  and  kept 
Id  repair  by  each  of  the  two  adjoining  towns. 
I  This  order  was  acquiesced  In  and  acted  upon 
I  by  the  towns  up  to  the  time  of  the  enact- 
I  ment  of  chapter  244.  p.  406,  Laws  1809.  By 
this  act  the  boundaries  of  the  town  of  Gagen 
I  were  changed,  and  its  territory  lncrease<l. 
j  The  Injury  complained  of  la  alleged  to  have 
occurred  on  May  5th  following,  being  on  the 
.  ninth  day  after  the  enactment  of  chapter 
I  244,  p.  406,  Laws  1899.   There  is  no  dis- 
pute In  the  pleadings  but  that  the  defect  coni- 
!  plained  of  is  due  to  an  alleged  Insufficiency 
!  of  the  highway  as  constructed  by  appellant 
some  time  prior  to  the  change  of  terrltorj- 
.  of  the  town  of  Gagen  by  this  legislative  act. 

Under  this  state  of  facts,  the  liability  for 
!  this  insufficiency  must  be  deemed  unchangwl 
by  the  legislation  specified.    The  Insufficien- 
cy is  alleged  to  be  wholly  due  to  the  omis- 
sion of  duty  of  the  authorities  of  the  appel- 
lant town,  imposed  upon  It  under  the  order 
of  the  town  board,  which  assigned  to  it  this 
I  part  of  tlie  highway  to  construct  and  keep 
in  a  proper  stiste  of  repair.    By  this  order. 
\  made  under  section  1273,  Rev.  St.  1S9S,  it  fol- 
j  lows,  that  "each  such  town  shall  have  all  the 
I  rights  and  be  subject  to  all  the  liabilities  in 
relation  to  the  part  of  such  highway  to  be 
made  or  repaired  by  such  town  as  If  wholly 
located  In  such  town."   Appellant's  conten- 
tion that  the  legislation  which  went  Into  ef- 
fect April  20,  1901,  abrogated  this  order  of 
apportionment,  and  absolved  It  from  the  lla- 
■  bllity  charged  in  the  complaint,  cannot  be  ap- 
;  proved.   To  give  this  legislation  such  con- 
I  struction  would  relieve  appellant  from  the 
consequences  of  its  negligence.  Incurred  prior 
to  the  passage  of  the  act.   The  provision  of 
the  statute  Involved  is:  "That  part  of  the  o^ 
der  fixing  their  liabilities  shall  he  deemed  va- 
cated, and  a  majority  of  the  supervisors  of 
each  of  such  towns  shall,  before  the  time  for 
making  the  next  subsequent  tax  roll,  meet 
together  and  make  a  new  order  apportioning 
their  liabilities  on  account  of  such  highway." 
It  Is  obvious  that  the  time,JIor,Ju  ^eappor- 
tlonmeDt  of  thls^S'B^^^^by-tydA^eirlBOt* 
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of  such  towns  bad  not  yet  arrived  when  the 
accident  occurred.  To  constnie  the  statute 
as  contended  for  wonld,  in  effect,  cast  the 
burden  of  appellant's  default,  Incurred  prior 
to  the  time  of  such  legislation,  upon  the 
town  of  Gogen.  No  such  result  can  be  said 
to  have  been  reasonably  contemplated  by 
the  statute.  It  falls.  In  terms  and  by  impli- 
cation, to  Impose  such  a  liability  on  the  town 
of  Gagen;  nor  does  It  seem  to  contemplate 
a  release  of  the  appellant  from  the  conse- 
quences of  its  default  In  performing  a  legal 
duty.  The  complaint  seems  definite  In  char- 
ging the  Insufficiency  to  be  due  to  defective 
constractlon  of  the  highway  by  the  town  of 
Schoepke  prior  to  April  26,  1899. 
The  order  of  the  circuit  court  la  affirmed. 


DUNBAR  T.  LINDSAY. 

(Supreme  Court  of  Wisconsin.    Sept.  29,  1903.) 

TAXATION— TAX  SALES— VOID  DBBD— NAMS  OF 
PURCHASER  —  RECITALS  —  HJBCTHENT— UN. 
OCCUPIED  LAND— EVIDENCB-UMITATIONS— 
STATUTES-APPLICATION. 

1.  Where  a  tnx  deed  declared  that  the  lands 
were  sold  to  the  grantee,  and  another  recital 
stated  that  the  certificates  on  which  the  deed 
was  based  were  assigned  to  plaintiff,  the  deed 
was  void  on  Its  face  for  failure  to  state  the 
name  of  the  pnrchaser  at  the  tax  sale. 

2.  Under  the  express  provisious  of  Rev.  St. 
1898,  i  1180a,  as  amended  by  Laws  1898.  p. 
652,  c.  3S1,  i  21,  providing  that  an  action  of 
ejectment  siall  not  be  brought  to  recover  lands 
conveyed  by  a  tax  deed  void  on  Its  face,  after 
nine  months  from  the  time  of  recording  such 
deed,  such  limitation  does  not  apply  where  the 
original  owner  redeemed  the  land  from  the  taxes 
levied  after  the  recording  of  the  deed. 

3.  Where,  in  an  action  to  recover  land  sold 
for  taxes,  the  complaint  alleged  that  defendant 
was  in  possession,  and  the  answer  admitted 
such  possession  since  the  recording  of  the  tax 
deed,  evidence  tending  to  show  that  the  land 
was  vacant  ani  unoccupied  was  inadmissible. 

4.  The  original  owner  of  vacant  unoccupied 
land  is  entitled  to  maintain  ejectment  ainmst 
a  claimant  under  a  void  tax  deed. 

Appeal  from  (Mrcolt  Court,  Vilas  County; 
W.  C  SUverthom,  Judge. 

Action  by  C.  F.  Dunhar  agalnat  ^Ulam 
Lindsay.  From  a  judgment  in  favor  of  plain- 
tiff, defendant  appeals.  Affirmed. 

This  Is  an  action  of  ejectment.  The  com* 
plaint  was  Id  the  usual  form.  The  answer  de- 
nied plaintiff's  ownership  of  the  land  in  ques- 
tion, and  also  any  unlawful  bolding  thereof 
hy  the  defendant.  The  answer  further  set 
np  ownership  by  the  defendant  by  virtue  of 
a  tax  deed  executed  and  recorded  May  3, 
1893,  and  alleged  that  more  than  three  years 
bad  elapsed  since  the  recording  of  the  deed 
before  the  commencement  of  this  action.  The 
answer  also  alleged  payment  of  t.ixes  hy  the 
defendant  for  the  years  1S9G  to  1001,  incla- 
slvc,  and  tbat  the  defendant  bad  been  In  un- 
disputed and  continuous  possession  of  the 
property  in  question  since  the  recording  of 
the  tax  deed.  Upon  the  trial  before  a  jury 
the  plaintiff  proved  record  title  in  himself  and 
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rested.  Thereupon  the  defendant  offered  In 
evidence  a  tax  deed  describing  the  property 
in  question,  a  copy  of  which  is  as  follows: 
"To  all  to  whom  tiiese  presents  shall  come, 
greeting:  Whereas,  William  Lindsay  of  Mil- 
waukee, Wisconsin,  has  deposited  in  the  of- 
fice of  the  county  clerk  of  the  county  of  Vilas, 
in  the  state  of  Wisconsin,  seven  certificates 
of  the  county  treasurer  of  the  said  county, 
whereby  It  appears  as  the  fact  Is,  that  the 
following  described  piece  or  parcel  of  land 
lying  and  being  situated  In  the  county  of 
Yllea,  to  wit  [description  of  lands],  were,  for 
the  nonpayment  of  taxes,  sold  by  the  county 
treasurer  of  said  county  at  public  auction  at 
his  office  In  Eagle  River,  In  the  county  of 
Vilas,  on  the  21st  day  of  May,  In  the  year  of 
our  Lord  one  thousand  eight  hundred  and 
nlnety-flve,  to  the  said  William  Lindsay  for 
the  sum  of  $45.83  in  the  whole,  which  sum 
was  the  amount  of  taxes  assessed  and  due 
and  unpaid  on  such  tract  of  land,  together 
with  the  costs  and  charges  of  such  sale  due 
therewith  at  the  time  of  malting  such  sale, 
the  whole  of  which  sum  of  money  has  been 
paid  by  the  aforesaid  purchaser,  and  where- 
as. It  further  appears,  as  the  fact  is,  that  the 
owners  or  claimants  of  said  lands  have  not 
redeemed  from  said  sale  the  lands  which 
were  sold  as  aforesaid  and  said  lauds  are 
now  unredeemed  from  such  sale,  whereby 
said  described  lands  have  become  forfeited 
and  tbe  said  purchaser  or  his  assigns  are  en- 
titled to  a  conveyance  thereof,  and  whereas, 
it  appears  as  the  fact  is,  that  tbe  aforesaid 
certificates  have  been  duly  assigned  hy  the 

said    to  the  said  William  Lindsay: 

Now,  therefore,  know  all  men  by  these  pres- 
ents, that  tbe  county  of  Vilas  in  said  state 
and  the  state  of  Wisconsin,  in  consideration 
of  tbe  said  money  aforesaid  and  in  the  prem- 
ises and  In  confoi*mlty  to  law,  bath  given  and 
hereby  doth  give,  grant  and  convey  the  said 
tracts  of  land  above  described,  together  with 
the  hereditaments  and  appurtenances,  to  the 
said  Wm.  Lindsay,  and  to  his  heirs  and  as- 
signs, to  their  sole  use  and  benefit  forever. 
In  testimony  whereof,  I,  John  Radcllff,  dep- 
uty county  clerk  of  the  said  county  of  Vilas, 
have  executed  tbls  deed  pursuant  to  and  In 
virtue  of  the  authority  In  me  vested  by  the 
statutes  of  the  state  of  Wisconsin,  and  for 
and  on  behalf  of  the  said  state  and  county  of 
Vilas  aforesaid,  and  have  hereunto  subscribed 
my  name  officially  and  affixed  the  seal  of  tbe 
said  Vilas  county  at  Eagle  River  in  said 
county  of  Vilas  this  23d  day  of  May,  in  the 
year  of  our  Lord  one  thousand  eight  hundred 
and  ninety-eight.  [Signed]  B.  F.  Etammond, 
County  Clerk  of  Vilas  County,  Wis.  [Cotmty 
Seal.]  By  John  Radcliff,  Deputy.  Done  in 
presence  of  D.  E.  Rlordan,  George  E.  O'Con- 
nor." Acknowledged  and  duly  recorded  May 
23, 189S.  The  defendant  also  proved  the  pay- 
ment of  taxes  upon  the  land  for  a  number  of 
years,  and  offered  other  evidence,  which  Is 
not  material  to  the  (^e^tlpns  faIiEieA^pph:4hls 
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cnlt  Judge  directed  tbe  jmy  to  return  a  Ter-  { 
diet  In  faTor  of  tbe  plaintiff,  and  afterwards 
made  an  order  requiring  tbe  plaintiff  to  de-  | 
posit  in  court  tbe  amount  of  taxes  paid  by  t 
tbe  defendant,  with  interest,  wliich  baring  , 
been  done,  Jui^ment  was  entered  in  favor  of  . 
the  plaintiff,  with  costs,  and  from  this  judg-  | 
ment  the  defendant  appeals.  | 

J,  E.  Wildish,  for  appellant.   Sanborn  & 
Sanborn,  for  re^nde&t. 

WINSLOW,  J.  (after  stathig  the  facts). 
The  drcalt  Judge  rightly  held  the  defendant's 
tax  deed  Told  on  its  face.  By  one  recital  the 
tax  deed  declares  that  the  lands  were  sold  to 
the  plaintiff,  and  by  another  recital  tliat  tbe 
certificates  were  assigned  to  the  plaintiff. 
Thus  it  appears  that  it  cannot  be  ascertained 
from  the  face  of  tiie  deed  to  whom  the  lands 
■were  sold;  in  other  words.  It  fails  to  state 
the  name  of  tlie  purchaser  at  the  tax  sale. 
This  defect  has  always  been  held  to  renditt 
tbe  deed  void.  North  t.  Wendell,  22  Wis. 
431;  Eaton  t.  Lyman,  33  Wis.  34;  Hunt  T. 
Stlnaon.  101  Wis.  OQQ,  77  N.  W.  901. 

The  appellant  claims  tliat  If  the  tax  deed 
be  Toid  the  action  was  barred  by  sectiai 
1189a,  Bev.  St  1808,  as  amended  by  sectioD 
21,  c.  351,  p.  662,  Laws  1898.  This  claim, 
however,  cannot  prevail,  because  It  appears 
that  tbe  respondent  (the  original  owner)  on 
the  27th  day  of  November,  1^,  duly  redeem- 
ed the  lands  In  question  from  the  taxes  for 
tbe  years  1897  and  1898;  hence,  under  the 
prorlso  in  tiie  section  dted,  it  does  not  apply. 

Anotber  claim  was  made  by  appellant  for 
the  first  time  in  this  court,  namely,  that  If 
the  tax  deed  be  void  on  its  face  it  did  not  con- 
fer constructive  possession  upon  the  tax  title 
claimant;  tliat  the  evidence  showed  that  tbe 
lands  were  at  all  times  vacant  and  unoccu- 
pied, and  hence  that  ejectment  could  not  be 
maintained  against  the  tax  title  claimant, 
because  he  bad  never  been  either  in  actual 
or  constructive  possession  of  tbe  premises. 
In  support  of  this  contention  Gutter  v.  Hurl- 
but.  29  Wis.  152,  la  relied  upon.  There  are  at 
least  two  sufficient  answm  to  tibis  conten- 
tion: First  It  is  alleged  In  the  complaint 
that  the  defendant  is  In  possession  of  the 
premises,  and  tbe  answer  states  that  the  de- 
fendant has  been  in  undisputed  and  continu- 
ous possession  since  the  recording  of  his  tax 
deed,  and  lias  made  improvements  thereon. 
Thus  tbe  fact  ot  defendant's  actual  posses- 
sion is  established  by  the  pleadings,  which 
have  never  been  amended.  The  evidence 
showing  that  the  lands  were  vacant  was  all 
given  under  tbe  plalntltTs  objection,  and  was 
clearly  Inadmissible  to  controvert  a  fact 
which  stood  admitted  by  the  pleadings.  Sec- 
ond. The  case  of  Cutler  t.  Hurlbnt  does  not 
hold  that  ejectment  may  not  be  maintained 
by  the  original  owner  against  a  claimant  un- 
der a  void  tax  deed  where  tlie  lands  are  va- 
cant but  rather  the  reverse.  That  case  was 
an  action  of  ejectment  by  the  original  owner 


against  a  tax  title  claimant  whose  deed  omit- 
ted the  words  "as  tlie  fiict  la"  in  the  various 
recitals.  The  trial  conrt  directed  a  verdict 
for  the  defendant,  and  refused  to  instruct,  as 
requested  by  the  plaintiff,  to  the  effect  tbat 
if  neither  tbe  grantee  nor  his  assigns  entered 
into  actual  possession  of  the  premises  within 
three  years  after  tbe  tax  deed  was  recorded, 
and  bad  not  been  In  actual  possession  for  ten 
years  before  tbe  commencement  of  tbe  ac- 
tion, the  verdict  must  be  tor  tbe  plaintiff. 
Upon  appeal  to  this  court  tbare  was  a  division 
of  opinion  as  to  the  rights  of  tbe  parties  un- 
der the  deed.  All  of  the  Justices  -wen  of 
opinion  that  if  the  tax  deed  was  void  tbe  in- 
struction refused  should  have  been  given. 
Justice  Lytm  was  of  opinion  that  the  tax  deed 
waa  valid,  and  hence  tbe  vwdict  was  prop- 
eriy  directed  for  the  defoidant  Chief  Jus- 
tice Dixon  and  Justice  Cole  were  of  opinion 
tbat  tbe  tax  deed  was  void,  but  tbe  Chief 
Justice  thought  tlie  Judgment  should  be  af- 
toned,  because  the  bill  of  exceptiona  did  not 
purport  to  contain  all  of  tbe  evidence,  and 
hence  no  affirmative  error  waa  sliown  in  the 
order  directing  a  verdict  Justice  Cole  dis- 
sented from  the  Judgment,  beli^  evidently  of 
the  opinion  tbat  tbe  case  should  be  reversed 
fw  failure  to  give  the  Instruction  mentioned 
above.  ThUB  It  is  evident  that  iqMn  tbe  point 
now  raised  tbe  court  in  effect  held  tliBt  eject- 
ment could  be  maintained  against  a  tax  title 
claimant  under  a  void  tax  deed  who  bad  not 
had  actual  poasession.  We  see  no  reason  to 
change  the  rule  there  Impliedly,  U  not  ex- 
press^, adopted. 
Judgment  affirmed. 


NATIONAL  CASH  BBOISTER  CO.  T. 

BONNEVILLE. 

(Supreme  Conrt  of  Wisconsin.   Sept  28,  11)03.) 

RBPLEVIN— TITLE  TO  PROPSRTT— PATHENT— 
INSTRUGTIONS-SUFFIGIENCT  OF  VBRDIGT- 
MOTION  TO  DIRECT  VERDICT— WAIVER  OP 
JURY. 

1.  Id  replerto  of  a  machine,  on  which  credit 
was  allowed  for  the  price  of  a  former  machine, 
shipped  to  defendant  on  request  of  a  third  per- 
son, plaintiff  claimed  the  allowance  of  the  cred- 
it was  made  on  the  represeDtatioo  of  defend- 
ant that  tbe  price  of  the  former  machine  bad 
been  paid,  which  waa  alleged  to  be  false.  The 
parties  understood  that  such  third  person  was 
to  pay  plaiDtiS  for  the  machine.  Defendant 
bad  an  open  accotmt  with  such  third  persnn, 
and  th»  machine  waa  to  be  charged  to  liini. 
Payments  bad  been  made  on  tbe  open  accoaat 
■affldent  to  cover  the  machine  Item.  Held  to 
warrant  a  finding  that  defendant's  representa- 
tion that  he  had  paid  tor  the  old  m^i-hiint  vai 
true. 

2.  Defendant  having  agreed  with  mch  third 
person  tbat  the  old  machine  might  be  charged 
to  him,  plaintiff  could  not  claim  tbat,  as  he  did 
not  retain  it,  be  did  not  owe  for  it  and  the 
payments  made  on  aocoant  should  be  applied  to 
tbe  other  items  of  the  accotmt  aa  such  claim 
coald  only  be  made  by  defendant 

3.  A  motion  by  both  parties  for  the  directioa 
of  a  verdict  in  not  a  waiv^  of  a  decision  by  the 
jury  on  gnestions  of  fact  /efluiring  the  court 
to  decide  the  fact|,igi^i^3^^^(^00g[e 
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4.  In  icpleTin  of  a  machine,  on  wblcb  a  cred- 
it ■was  allowed  for  the  price  of  a  former  ma- 
chine, an  assamption  by  the  court  that  the  old 
machine  vaa  shipped  to  defendant  by  a  third 
person  was  hanmess.  when,  in  the  same  con- 
nection, it  was  stated  the  machine  waa  shipped 
direct  by  plaintiff. 

5.  Where,  in  replevin  of  a  machine,  plaiotifF 
claimed  a  credit  was  allowed  of  an  old  machine 
on  a  false  representation  that  it  had  been  paid 
for,  and  the  jury  were  instnieted  tbnt  they 
could  find  the  defendant  entitled  to  poHsession  ; 
only  by  finding  that  he  had  pnid  for  the  ma- 
chine, it  was  immaterial  that  the  jury  having 
BO  found  did  not  e^reaalr  determine  the  owner- 
ahip. 

Error  to  Circuit  Ck>iirt,  Taylor  County; 
John  K.  Parish,  Judge. 

Action  by  the  National  Cash  Register  com- 
pany against  A.  Bonneville.  From  a  Judg- 
ment for  defendant,  plaintiff  hringi  error. 
Affirmed. 

Action  of  replevin  for  a  cash  register  sold 
by  plaintiff  to  defendant  at  an  agreed  price 
of  $200,  upon  which  credit  waa  allowed  for 
the  price  of  a  former  casb  register,  shipped 
to  the  defendant  by  the  plaintiff  at  the  re- 
quest of  one  William  Werder,  the  price 
whereof  waa  supposed  to  have  been  sent  by 
Werder  to  the  plaintiff.  The  balance  of  $135 
was  to  t>e  paid  In  certain  specified  Install- 
mentSk  and  the  tide  to  remain  In  the  plain- 
tiff UDtil  completed  payment.  Such  sum  was 
paid,  as  agreed.  Plaintiff  claimed  tbat  the 
alloiipance  of  credit  for  the  former  machine 
was  made  upon  the  representation  of  the  de- 
fendant that  the  price  of  the  same  had  been 
imld.  which  was  alleged  to  be  false.  De- 
fendant denied  any  such  representation,  and 
offered  proof  that  be  had  paid  the  price 
thereof  to  Werder.  The  case  was  submitted 
to  the  Jury,  with  instructions  that  they  could 
find  for  the  defendant  only  by  finding  tbat 
the  defendant  had  paid  the  full  price  to  tbe 
person  entitled  to  receive  the  same.  The  Ju- 
ry found  a  verdict  In  favor  of  the  defendant, 
upon  which  judgment  waa  entered,  to  which 
the  plaintiff  sued  out  writ  of  error. 

John  B.  Bagarty,  for  plaintiff  In  enw. 
Clinton  T^or,  for  defendant  In  error. 

DODGE,  J.  (after  stating  the  facts).  The 
principal  contention  is  that  there  was  no  evi- 
dence that  defendant  had  paid  the  price  of 
tbe  first  machine,  closely  associated  with 
which  is  the  claim  tbat  tbe  evidence  offered 
to  establish  that  fact  was  inadmissible.  That 
evidence  consisted  In  defendant's  own  testi- 
mony that  Werder,  from  whom  he  was  pur- 
chasing goods,  and  with  whom  be  bad  an 
open  account,  ordered  this  machine  to  be  sent 
to  defendant,  and  charged  It  In  the  open  ac- 
count; that  thereafter  defendant  went  on 
paying  upon  this  open  account,  which  was 
Increased  by  subsequent  purchases,  and  had 
paid  largely  In  excess  of  all  tbat  was  charged 
thereon,  up  to  and  Including  the  charge  for 
this  original  cash  register.  If  It  be  assumed 
tbat  Werder  was  tbe  person  to  whom  de- 
fendant waa  to  make  payment  for  this  first 


machine  (a  fact  which  apparently  was  as- 
sumed by  all  parties  upon  the  trial,  and 
which  is  warranted  by  a  recitation  In  the 
written  contract,  Indicating  that  all  parties 
understood  tbat  Werder,  and  not  the  defend- 
ant, was  tbe  person  to  pay  plaintiff),  we  are 
of  opinion  that  these  contentions  of  the  ap- 
pellant must  be  overruled.  If  by  express  or 
tacit  consent  two  parties  agree  to  the  entry 
upon  a  mutual  account  between  them  of  a 
charge  against  one,  and  that  one  proceeds 
and  makes  payments  in  amounts  sufficient 
to  cover  that  item,  together  with  all  preced- 
ing ones,  it  constitutes  payment  of  tbat  Item, 
at  least  as  against  protest  by  any  third  par- 
ty. It  Is  urged  by  tbe  appellant  that  since 
defendant  did  not  accept  and  retain  tbe  old 
machine,  he  did  not  owe  for  It,  and  there- 
fore any  payments  which  he  made  to  Werder 
on  account  must  be  applied  to  other  Items 
la  tbat  account;  but  this  Is  a  contention 
which  only  the  defendant  himself  could  make. 
If  he  was  willing  that,'  as  between  bim  and 
Werder,  this  first  machine  be  charged  to  falm, 
the  appellant  cannot  be  beard  to  object.  Such 
testimony,  then,  bring  admissible,  at  course 
tended  to  prove  tbe  fact  of  payment,  and  if 
believed  by  the  Jury,  warranted  them  In  find- 
ing that  tbe  defendant's  representation  that 
he  bad  paid  tbe  purchase  price  was  true.  In 
this  connection  it  is  urged  that,  Inasmuch 
as  both  plaintiff  and  defendant  moved  for 
the  direction  of  a  verdict,  the  parties  waived 
a  decision  by  the  Jury  upon  all  questions  of 
fact,  and  consented  tbat  tbe  court  should 
pass  upon  them;  whence  It  Is  claimed  that 
tbe  court  should  have  considered  where  was 
tbe  preponderance  of  tbe  evidence  upon  this 
and  other  questions,  and  decided  the  facts 
without  submission  to  the  Jury.  That  rule 
of  practice,  which  maintains  in  New  York, 
has  been  entirely  repudiated  In  this  state 
some  years  since;  long  enough.  It  would  seem, 
for  the  profession  to  have  ascertained  the 
fact,  and  to  refrain  from  repeated  citation 
of  tbe  New  York  authorities  on  the  subject 
Thompson  v.  Brennan,  104  Wis.  564,  80  N. 
W.  947. 

A  criticism  of  the  charge  based  upon  the 
assumption  that  the  court  assumed  that  the 
first  cash  register  was  sent  to  tbe  defendant 
by  Werder  la  obviously  unfounded.  The 
statement  made  by  the  court  Is  perhaps  a 
trifie  ambiguous,  but  clearly,  in  the  light  of 
the  record,  was  that  the  purchase  price  was 
claimed  to  have  been  sent  to  the  plaintiff 
by  Werder;  which  Is  a  correct  exposition  of 
tbe  recitation  of  the  contract  In  any  event. 
It  Is  wholly  Immaterial,  and  could  have  work- 
ed no  prejudice,  for  In  Immediate  connection 
tbe  court  points  out  tiiat  the  register  Itself 
was  shipped  direct  to  the  defendant  by  tbe 
plaintiff. 

Further  complaint  is  made  that  tbe  Jury 
did  not.  by  their  verdict  expressly  deter- 
mine the  ownership  of  tbe  replevied  register. 
Tbe  verdict  was  to  the  effect  among  oUier 
things,  that  tbe  def@iidttatbnkiQu^J£to 
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possesalcm,  and  tbal  the  plaintiff  unjustly 
took  and  detained  the  same.  The  Jury  were 
Instructed  that  th^  could  reach  this  verdict 
only  by  finding  that  defendant  had  fully  paid 
for  the  register,  so  that  they  must  be  pre- 
sumed to  hare  found  this  fltet;  which,  b^ng 
found,  left  no  question  of  fact  as  to  the 
title.  Confessedly,  If  the  property  was  paid 
for.  It  belonged  to  the  defendant.  If  It  was 
not  paid  for,  the  plaintiff  had  a  fecial  in- 
terest therein.  There  was  no  oceadon  for 
the  Jury  to  go  further  than  to- find  the  facts, 
to  which  the  court  might  apply  the  law. 

We  find  no  other  assignments  of  error 
worthy  of  discussion.  Judgment  affirmed. 


WILKINSON  T.  UNITED  STATES  FI- 
DELITY &  GUARANTY  GO. 

(Supreme  Court  ot  Wiscontiii.   Sept.  29,  1003.) 

OARNISHMBNT  —  DISCOI^TINUANCB  —  UNDER- 
TAKINGS—FRAUD— LIABILITY  OF  SURETIES- 
ACTIONS  —  QUESTIONING  INDEBTEDNESS  — 
PLEADING— PROOF  OF  PAYMENT. 

1.  In  an  action  on  a  bond  given  on  discon- 
tiuuaoce  of  a  garnishmeDt,  an  answer  alleging 
no  knowledge  or  information  sufficient  to  form 
a  belief  whether  the  judgment  had  been  paid  is 
not  sufficient  to  entitle  defendant  to  the  ben- 
efits of  a  plea  of  payment. 

2.  Where  defendant  enters  into  an  undertak- 
ing to  prociu*e  a  discontinuance  of  a  garnish- 
ment, in  an  action  on  the  undertaking  against 
the  Borety  frand  of  defendant  in  procuring  the 
undertaking  cannot  affect  plaintis,  in  the  ab* 
sence  of  his  partidpnting  tnerein  or  any  notice 
as  to  the  fraudulent  conduct. 

3.  Under  Rev.  St.  1898,  S  2771,  authorizing 
the  discontinuance  of  garniahment  proceedings 
on  the  filmg  of  an  undertaking  to  pay  the  judg- 
ment recovered,  the  defendant  and  the  sure- 
ties executing  the  bond  cannot  question,  in  an 
action  thereon,  whether  anything  was  due  from 
the  garnishee  to  the  defendant. 

Appeal  from  Circuit  Court,  Ashland  Coun- 
ty; John  K.  Parish,  Judge. 

Action  by  George  Wilkinson  against  the 
United  States  Fidelity  &  Guaranty  Compauy. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals. Affirmed. 

The  respondent  brought  action  against  one 
W.  F.  Pleas,  garnishing  W.  H.  Gilbert  W. 
F.  Pleas,  as  defendant  In  the  action,  applied 
to  the  court  for  an  order  for  the  release  of 
the  garnishment,  xmder  section  2771,  Rev.  St 
189S.  The  court  ordered  that  an  undertak- 
ing might  be  filed  with  the  clerk  to  the  effect 
that  the  sureties  would  pay  on  demand  to 
the  respondent,  the  amount  of  the  Judgment 
that  might  be  recovered  against  W.  F.  Pleas, 
with  all  coats,  not  exoeodiug  the  sum  of  f4,- 
000.  The  Judgment  debtor,  W.  F.  Pleas, 
procured  the  undertaking  In  question  from 
appellant  wJiereby  It  undertook  to  pay  re- 
spondent on  demand  the  amount  of  the  Judg- 
ment with  all  costs  that  might  be  recovered 
against  W.  F.  Pleas,  not  exceeding  the  sum 
of  $4,000.  Respondent  recovered  judgment 
against  W.  F.  Pleas  In  the  sum  of  $9,440.33, 

*  2.  See  Principal  and  Surety,  toL  40,  Cent.  Dig.' 


and  on  the  refusal  of  appeDant  to  pay  tiie 
¥4,000  this  action  was  brought  to  collect  the 
amount  of  the  undertaking.  Appellant  al- 
leges that  W.  F.  Pleas  obtained  the  under- 
taking by  falsely  representing  his  flnauciai 
standing;  that  it  was  filed  without  its  knowl- 
edge or  consent  and  was  without  considera- 
tion; and  that  it  was  not  liable  because  the 
garnishee  was  not  Indebted  to  and  did  not 
have  iBwperty  luder  his  contnd  belonging  to 
W.  F.  Pleas  when  the  garnishment  process 
was  served.  Jud^ent  was  ordered  upcm 
the  pleadings  In  the  sum  of  ^,000.  with 
costs  of  $100.32.  The  appeal  Is  from  this 
judgment 

Ben  S.  Smith,  for  appellant  Tomklns  & 
Tomkius,  for  respondent 

SIEBECKEB,  J.  (after  stating  the  facts). 
The  appellant  asserts  that  the  court  erred 
in  not  requiring  respondent  to  prove  that  the 
original  Judgment  remained  unpaid.  The  an- 
swer adndts  that  Jndgmmt  was  tecoY&xH 
by  the  respondent  in  the  original  suit  where- 
in the  undertaking  sued  on  In  this  action  was 
given  as  allied  in  the  complaint  but  alleges 
no  knowledge  or  Infm-mation  sufficient  to 
form  a  belief  "whether  the  same  or  any  part 
thereof  has  been  paid  or  not"  The  alle^- 
tlon  of  the  answer  Is  not  sufficient  to  oitltle 
him  to  the  benefits  of  the  plea  of  payment; 
It  amounts  to  no  more  tban  a  general  denial 
under  which  proof  of  payment  cannot  be  re- 
ceived. Martin  v.  Pugh,  23  Wis.  181;  Haw« 
V.  Woolcock,  80  Wis.-  213;  Rosslter  v. 
Scbultz,  62  Wis.  6SB.  22  N.  W.  838;  Mealing 
V.  Tigerton  Lumber  Co.,  113  Wis.  379.  89  N. 
W.  152. 

Appellant  alleges  ftaud  on  the  part  of  the 
defendant  In  procuring  the  undertaking  sued 
on,  but  makes  no  claim  that  respondent  in 
any  way  participated  In  perpetrating  such 
alleged  fraud.  We  are  unable  to  perceive 
how  respondent  can  be  affected  In  bis  legal 
right  by  fraudulmt  conduct  of  the  defendant 
in  procuring  a  dissolution  of  the  s^tntsh- 
ment  proceeding  of  which  he  had  no  notice 
or  knowledge  to  put  him  on  inquiry  as  to 
the  alleged  fraudulent  conduct  It  was  In- 
cumbent on  appellant  to  protect  Itself  from 
any  deception  by  tile  defendant  and  If  it 
was  Induced  to  give  the  undertaking  by  bis 
fraudulent  conduct  then  It  must  suffer  the 
Injury;  for  the  law  demands  that  he  who 
deals  with  and  trusts  another,  and  thereby 
suffers  an  Injury,  should  be  the  loser  rather 
than  a  stranger. 

It  Is  further  contended  that  it  was  emv 
on  the  part  of  the  trial  court  not  to  permit 
the  defendant  to  show  that  the  garnishee 
did  not  owe  the  defendant  Judgment  debtor, 
anything  at  the  time  the  undertaking  was 
given.  Section  2771,  Rev.  St  1898,  provides 
that  "the  defendant  may,  at  any  time,  after 
the  commencement  of  the  action,  and  before 
Judgment,  file  with  the  clerk  of  the  court  an 
undertaking  executed  by  at  least  two  sure- 
ties, •   tfti|»^d^fo©@^€y  wUl. 
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on  dem&iid,  pay  to  the  plaintiff  the  amount 
of  the  Judgment  with  all  coBts  that  may  be 
recovered  against  such  defendant  In  the  ac- 
tion," etc.,  and  that  "thereafter  the  garnishee 
aball  be  discharged  and  the  garnishment  pro- 
ceeding shall  be  discontinued,"  etc. 

When  the  defendant  In  the  original  action 
elected  to  give  the  undertaking  under  this 
statute,  which  supersedes  the  garnishment 
proceeding,  he  waived  all  right  to  an  In- 
TestigatloD  of  any  Issue  In  that  proceeding, 
and  Is  thereby  estopped  from  a  trial  of  the 
question  whether  a'nythlng  was  due  at  the 
time  of  the  garnishment.  Thoen  r.  Harn- 
Btrom,  98  Wis.  231.  73  N.  W.  1011;  Green- 
gard  V.  Fretz.  64  Mbin.  10,  65  N.  W.  Q4Q. 

The  pnrpose  of  the  statute  is  to  afford  the 
defendant  an  opportunity  to  release  his  prop- 
erty In  the  hands  of  the  garnishee,  and  sub- 
stitute an  undertaking,  with  sureties,  in  place 
of  the  pnq>erty  Impounded  by  the  ivoceedlng. 
This  proceeding  being  discontinued,  and  the 
Borctifs  having  undertaken  to  pay  in*  place 
of  the  Judgment  debtor,  they  must  be  held 
to  stand  in  the  same  positiou,  and  be  estop- 
ped from  denying  that  the  garnishee  was 
in  any  way  liable  to  the  defendant  The  stat- 
ute Is  like  that  allowing  bonds  to  be  given 
to  release  the  property  where  attachments 
have  issued,  which  are  conditioned  for  the 
payment  of  Ju^S^ents  obtained  against  de- 
fendants. In  such  cases  the  liability  of  the 
surety  becomes  absolute  when  Judgment  is 
rendered  against  the  defendant  for  whose 
benefit  the  bond  was  executed.  DIerolf  t. 
Whiterfleld.  24  Wis.  143;  Blllingsley  t.  Har- 
ris. 79  Wis.  lOB,  48  N.  W.  108.* 

The  Judgment  of  the  circuit  court  Is  af- 
firmed. 


BUTLER  v.  DAVIS. 

(Snpreme  Court  of  Wisconsin.    Sept.  29,  1003.) 

WORK  AND  LABOR— IMPLIED  WARRANTIBS— 
AGBNTS—AUTHORITT— BOARD 
OP  WORKMAN. 

1.  Where  a  witness  had  testified  to  a  certain 
fact  on  direct  exam  ion  t  ion,  and  hev  statement 
van  not  stricken  out,  that  her  statement  with 
reference  to  the  same  fact  on  cross-examination 
was  stricken  out  on  objection  was  without  prej- 

2.  Where  there  was  no  evidence  that  plaln- 
tilfs  wife  had  any  authority  to  make  any  agree- 
ment on  behalf  of  her  husband  to  make  a  well 
nhioh  be  had  drilled  for  plaintiff  "ail  right," 
or  that  she  had  ever  assumed  to  act  as  his 
Bfrent  except  to  keep  bis  accounts  and  collect 
hin  bills,  a  statement  made  by  her  to  defendant, 
OD  lier  receiving  a  part  of  the  consideration  for 
tiie  well,  that  her  husband  would  make  the 
well  all  right,  was  not  binding  on  the  husband. 
,  3.  In  a  contract  for  drilling  a  well  there  is  no 
implied  warranty  on  the  part  of  the  driller  that 
water  will  be  obtained,  or  that  the  well  will  be 
a  siitccss  as  to  the  quantity  or  quality  of  the 
walcr  obtained,  but  only  that  the  work  shall 
bf>  'lone  in  a  workmanlike  mannn  and  with  or- 
diiiary  ekill. 

4.  Where  defendant  agreed  to  board  plaintiff 
and  his  helper  while  they  were  drilling  a  well 
for  him,  and  the  only  conTersation  with  refer-* 

1 S.  See  Cbntraeti,  toI.  11,  Gent  Dig.  g  m. 
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ence  to  the  time  it  was  expected  the  work 
would  consume  was  that  plaintiff  "thought  it 
would  take  three  or  four  weeks,"  defendant 
was  not  entitled  to  recover  for  board  so  fur- 
nished after  the  time  so  stated. 

Appeal  from  Waukesha  County  Ciourt;  M. 
S.  Griawold,  Judge. 

Action  by  Charles  Butler  against  Joseph 
bavis.  From  a  Judgment  in  favor  of  plain- 
tiff, defendant  appeals.  Affirmed. 

This  la  an  action  to  recover  for  services 
and  mnterials  furnished  in  drilling  a  well. 
The  plaintiff  claimed  In  his  complaint  that 
on  Novcmlier  25,  1901,  he  contracted  with  the 
defendnnt  to  drill  a  well  upon  the  defendant's 
farm  at  the  price  of  $1  per  foot  for  drilling 
ntid  65  cents  per  foot  for  casing,  and  that 
under  this  contract  he  drilled  242  feet,  and 
put  In  the  same  amount  of  casing,  on  which 
contract  $175  was  paid  February  11,  1902; 
ttiiit  on  April  14,  1902,  the  parties  made  an- 
other agreement,  by  which  the  plaintiff  was 
to  drill  the  well  deeper  at  the  same  rates  as 
under  the  former  contract,  and  that  the 
plaintiff  thereupon  drilled  86  feet  further, 
and  put  In  73  feet  of  additional  casing,  no 
part  of  which  has  been  paid  for;  that  plaln- 
tlOT  also  sold  the  defendant  certain  pump 
fittings  amounting  In  all  to  $28.35  in  value, 
no  part  of  which  has  been  paid.  The  answer 
of  the  defendant  admltied  the  making  of  the 
contract  with  the  plaintiff  in  November,  lOOl, 
by  which  plaintiff  was  to  drill  a  well  on 
defendant's  farm  at  the  price  of  $1  per  foot 
and  the  reasonable  value  of  the  casing  and 
pump  fittings  furnished,  and  that  by  the 
terms  of  said  contract  the  plaintiff  agreed 
that  be  would  obtain  a  sufficient  supply  of 
water  for  the  defendant's  household  and 
stock  and  all  fiirm  purposes,  and  put  in  a 
pump  and  attach  it  to  a  windmill  on  the 
premises,  and  leave  the  well  tu  proper  condi- 
tion to  furnish  such  sufficient  supply  of  wa- 
ter. The  answer  further  alleged  that  the 
plaintiff  represented  to  the  defendant  that 
he  could  get  water  sufficient  for  the  de- 
fendant's needs  at  from  20  to  30  feet,  and 
that  he  would  complete  the  well  in  not  more 
than  eight  or  ten  days.  The  answer  admits 
that  It  was  a  part  of  the  agreement  that 
the  defendant  would  board  the  plaintiff  and 
his  helper  and  his  team  while  the  well  was 
being  dug.  The  answer  further  alleged  that 
the  plaintiff  commenced  work  about  Novem- 
ber 12,  1901,  and  continued  to  drill  until 
February  11,  1902,  and  put  In  a  pump  Into 
the  well,  and  attached  It  to  the  windmill, 
and  Informed  the  defendant  that  the  well 
was  complete,  and  that  there  was  a  suffi- 
cient supply  of  water,  upon  the  faith  of 
which  statement  the  defendant  paid  the 
plaintiff  $175,  the  plaintiff  agreeing  to  make 
the  well  all  right  If  It  was  not  so;  that  as 
matter  of  fact  the  supply  of  water  was 
wholly  Inadequate,  and  In  a  few  days  failed 
entirely,  and  plaintiff  again  came  to  the  farm 
about  April  14,  1902,  and  ccmt^ed/to^rH' 
until  about  May  29,  190^^' whfehlSe  agSW  r 
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In  the  pump  and  attacbed  It  to  the  wind-  | 
mill,  and  Informed  the  defendant  that  there  \ 
was  ft  aufflcient  supply  of  water;   that  as  I 
matter  of  fact  there  was  not  a  sufficient  sup-  ! 
ply  of  water,  and  that  said  well  has  never  | 
been  completed,  and  Is  of  no  value;  that  > 
the  work  was  done  in  a  careless  and  unwork-  : 
manlike  manner.   The  answer  also  contain-  j 
ed  a  coanterclafm  by  which  the  defendant  ; 
sought  to  recover  of  the  plaintiff  the  value  of  ; 
the  board  furnished  to  the  plaintiff  and  his 
man  and  team  for  17  weeks;  also  the  value  i 
of  services  In  hauling  water  from  the  river 
during  such  time,  and  the  value  of  fuel  used  \ 
by  plaintiff  in  running  his  engine,  as  well 
as  the  sum  of  $175  paid  by  the  defendant  to 
the  plaintiff— amounting  In  all  to  the  sum  of 
$461.   The  plaintiff  replied  to  the  counter- 
claim, In  substance  denying  Its  allegations,  i 
The  action  was  tried  before  a  Jury,  and  a 
verdict  for  the  plaintiff  was  rendered,  with  i 
damages  at  the  sum  of  $3SS.T0,  upon  which  | 
Judgment  was  entered  for  the  plaintiff,  with  ' 
costs,  and  the  defendant  appeals.  | 

John  A,  Kelly,  for  appellant.  D.  W.  Ag-  | 
new,  for  respondent  I 

WIXSLOW,  J.  (after  stating  the  facta).  ^ 
The  main  question  at  Issue  between  the  par-  i 
ties  was  whether  the  contract  was  simply 
to  bore  a  well  at  a  certain  price  per  foot  - 
or  whether  the  plaintiff.  In  addition,  guaran- 
tied to  obtain  a  sufficient  supply  of  water  ' 
for  the  defendant's  farm  purposes.  Upon  . 
this  question  most  of  the  minor  questions  i 
hinged.  The  evidence  was  In  dlroct  con-  j 
fllct  upon  the  question,  and  It  seems  to  hare  ' 
been  fairly  and  fully  submitted  to  the  Jury,  i 
who  returned  a  verdict  In  favor  of  the  plain-  } 
tiff's  version.  While  many  exceptions  were  | 
taken,  there  are  only  a  few  of  them  which 
are  tangible  or  worthy  of  serious  attention,  j 
and  these  will  be  briefly  considered. 

It  appeared  that  the  payment  of  $175  I 
was  made  by  the  defendant  to  the  plaintiff's  ' 
wife,  and  that  she  was  her  husband's  agent  | 
for  that  purpose.   It  did  not  appear,  bow-  i 
ever,  that  she  had  any  broader  authority  I 
as  agent  of  her  hnsband,  or  had  ever  assum-  | 
ed  to  act  as  agent  except  to  keep  her  bus-  1 
band's  actonnts  and  collect  bills.   One  Bllea  ' 
I^avlB,  who  was  present  at  the  time  the 
money  was  paid,  was  ca,1Ied  as  a  witness  by 
the  defendant,  and  upon  cross-examinatlOD 
volunteered  the  statement  that  when  plain- 
tiff's wife  received  the  money  she  said  that 
her  husband  would  make  the  well  all  right 
This  statement  was  stricken  out  by  the  court,  I 
and  the  ruling  is  assigned  as  error.   There  ! 
are  two  answers  to  the  claim.    In  the  first  I 
place,  the  witness  had  already  testified  to  , 
the  fact  In  her  direct  examination,  and  the  [ 
statement  was  never  stricken  out;  In  the 
second  place,  there  Is  no  evidence  that  the  i 
plaintiff's  wife  had  any  express  or  apparent  ; 
authority  to  make  any  such  agreement  on  be-  > 
half  of  her  husband.  I 


The  court  charged  the  Jury  that  In  a  con- 
tract of  well  drilling  there  Is  no  implied  un- 
dertaklng  that  water  shall  be  obtained,  or 
that  the  well  shall  be  a  success  as  to  the 
quantity  or  quality  of  the  water  obtained, 
but  only  that  the  work  shall  be  done  In  a 
workmanlike  manner,  with  such  skill  as  may 
ordinarily  be  «cpected  from  those  who  un- 
dertake such  work.  It  Is  contended  that  this 
Instruction  Is  erroneous;  and  that  an  agree- 
ment to  obtain  a  sufficient  supply  of  good  wa- 
ter is  Implied  In  every  contract  to  dig  or 
bore  a  well.  We  are  referred  to  no  au- 
thority in  support  of  this  contention,  nor 
have  we  found  any.  The  uncertainty  of  ob- 
taining a  supply  of  good  water,  howevCT 
skillfully  the  work  is  done,  is  matter  of  com- 
mon knowledge.  If  well  diggers  were  to  be 
held  to  guaranty  such  results  whenever  they 
undertake  to  dig  a  well,  we  think  there  would 
he  a  great  scarcity  of  diggers.  We  have  no 
hesitation  in  approving  the  principle  laid 
down  by  the  trial  court  upon  the  subject 

The  court  took  from  the  jury  the  con- 
sideration of  all  items  In  the  counterclaim 
except  the  claim  to  recover  the  $175  paid  on 
the  contract,  and  this  Is  claimed  to  be  error. 
In  support  of  this  assignment  of  ervor  It  is 
said  that  there  was  evidence  by  the  defend- 
ant to  the  effect  that  the  plaintiff  agreed  tiiat 
he  would  get  water  In  eight  or  nine  days; 
also  that  there  was  evidence  that  the  well 
was  negligently  and  nnsklilfuliy  bored,  and 
thus  consumed  several  months  in  its  con- 
struction, and  hence  that  the  defendant  for- 
nished  board  to  the  plaintiff  and  his  help- 
er and  team  for  a  long  period,  more  than  he 
was  required  to  furnish  by  the  contract,  for 
which  he  is  entitled  to  recover  if  the  Jury 
found  either  that  the  contract  was  as  claim- 
ed by  defendant,  or  that  the  work  was  neg- 
ligently prolonged.  As  to  the  first  of  these 
claims,  It  Is  sufficient  to  say  that  the  de- 
fendant himself  testified  that  the  conversa- 
tion between  himself  and  the  plaintiff  was  to 
the  effect  that  the  plaintiff  thought  It  would 
take  three  or  four  weeks,  but  that  he  did 
not  know  the  length  of  time  It  would  tate 
to  get  water.  The  evidence  cannot  be  con- 
strued as  showing  that  any  definite  contract 
as  to  time  or  depth  was  made  by  the  plain- 
tiff, even  construing  it  most  favorably  to  the 
defendant 

As  to  the  second  claim,  there  ts  absolute- 
ly no  evidence  that  the  boring  of  tbe  well 
consumed  any  longer  time  by  reason  of  care- 
less or  negligent  work  than  it  would  have 
consumed  If  the  work  had  been  fanltles«. 
It  Is  true  there  was  some  evidence  that  the 
alleged  failure  to  furnish  a  supply  of  gooA 
water  was  due  to  some  defect  in  piping  at 
the  bottom  of  the  well,  bat  this  failure,  if  such 
there  was,  did  not  tend  to  increase  time 
consumed,  but  rather  to  dUninish  it  All  this 
evidence  tending  to  show  a  failure  to  obtain 
a  supply  of  good  water  on  acconnt  of  negli- 
gent work  was  properly  submitted  to  the  Jury 
on  the  general  ^e^tl^^i@©©g^lalntiff 
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had  folfllled  his  contract,  and  under  the  clr- 
cnmstances  of  the  case  this  was  plainly  its 
only  legitlinate  function. 

A  nnmber  of  lUBtractlonB  were  requested 
hj  the  defendant  and  refused,  bat,  so  far  as 
they  were  correct,  they  were  fully  covered 
by  the  general  charge.  The  general  claim 
Is  made  that  the  verdict  1b  against  the  evl- 
d^ce,  but  examination  of  the  record  ahowa 
that  this  contention  cannot  be  sustained. 

Judgment  affirmed. 


ANDERSON  CARRIAGE  CO.  t.  PUNGS. 
(Supreme  Court  of  Michigan.    Sept.  30,  1903.) 

GONTRACra-ACnON  FOR  BREACH— INSTRUC- 
TIONS —  DAMAGES  —  EVIDENCE— OPINION  07 
SUPRBHB  COURT— DISCREDITINQ  WITNESS. 

1.  A  company  haviDg  a  contract  for  the  man- 
ufacture of  brake  beams,  which  constituted  al- 
most its  entire  business,  consolidated  with  plain- 
tiff on  the  representation  of  defendant  that  it 

would  continue  to  yield  large  revenue.  After 
tLe  consolidatiou  the  contract  was  canceled,  and 
it  wail  ciaimt'd  defendant  agreed,  in  contdderu- 
tiou  of  tbe  otBcera  of  ttie  company  re^iuiuing 
from  winding  up  the  business,  to  transfer  to 
I'laintiff  certain  valuable  patents  for  improve- 
iiieots  in  brake  beams,  whicli  would  enable 
plaintiff  to  continue  the  bu»ineBa,  and  repre- 
sentt^  that  the  brake  beam  department  need 
not  be  closed  because  of  the  cancellation  of  the 
contract.  Defendant  failed  to  transfer  such 
patents,  disposing  of  them,  and  promising  not 
to  engage  in  the  brake  beam  business  in  any 
way.  Plaintiff  claimed  the  value  of  the  patents 
and  damages  resulting  from  the  breach  of  con- 
tract. Hfld  snfflcient  to  jostify  the  refusal  of 
an  instruction  that  plaintiff  was  not  entitled  to 
recover  on  the  theory  that  defendant  promised 
to  make  good  the  loss  sustained  by  the  dis- 
continuance of  the  contract  for  the  uinnofactiire 
of  brake  beams. 

2.  Plaintiff  company  consolidated  with  a  com- 
pany having  a  contract  for  tbc  manufacture  of 
lirake  t>eams.  After  the  consolidation  the  con- 
tract was  canceled,  and  defendant,  who  repre- 
F^ented  the  company  consolidating  with  plaintiff, 
a^eed  with  the  officers  of  plaintiff,  in  conaid- 
i>ration  of  their  refraining  from  winding  up  the 
biisidps.-)  of  the  company,  to  transfer  to  the 
plaintiff  for  its  own  use  and  benefit  certain 
valuable  patents  for  improvements  in  brake 
beams,  which  would  enable  it  to  continue  the 
business.  Defendant  failed  to  perform  his 
agreement,  and  plaintiff  sued  for  breach  of  con- 
tract. Held  insuthcient  to  warrant  the  legal 
conclusion  that  the  agreement  was  with  the 
officers  aa  individuals,  precluding  plaintiff  from 
maintaining  the  suit. 

3.  Plaintiff  claimed  damages  resulting  from 
defendant's  breach  of  contract  to  transfer  valu- 
able patents  to  it  by  use  of  which  plaintiff  could 
make  certain  profits.  The  conrt  instructed  that, 
if  the  jury  found  for  plaintiff,  they  should 
award  such  damages  as  would  compensate  for 
the  lo^'»  of  the  patents,  which  defendant  agreed 
to  transfer  to  it.  The  defendant's  only  re«iHest 
was  to  allow  only  nominal  damages.  The  pat- 
ents were  sold  for  a  large  amount.  Hrld,  that 
the  failure  to  charge  more  fully  as  to  the  dam- 
flRes  was  not  reversible  error. 

4.  Where  the  testimony  of  parties  is  contra- 
dicttirj-,  the  opinion  of  the  Supreme  Court  in 
another  case  between  them  cannot  be  read  aa 
bearing  on  the  credit  which  should  attach  to  the 
tertimony  of  one  of  them  for  the  purpose  of  dis- 
crediting falm. 

Error  to  Circuit  Court,  Wayne  County; 
Morse  Bolmert,  Judge. 


Action  by  the  Anderson  Carriage  Company 
against  William  A.  Punga.  Flwm  a  judg- 
ment for  plalntUf,  defendant  brings  error. 
Reversed.  * 

Barboiur,  Rexford  &  Field,  for  appellant 
BoBsel  &  Campbell,  for  appellee. 

■  MQOBE,  J.  This  ia  a  Buit  In  assumpsit, 
brought  by  the  Anderson  Carriage  Compnny. 
a  Michigan  corporation,  against  William  A. 
Fungs.  The  plaintiff  recovered  a  verdict  for 
917,970.24.  The  defendant  has  brought  the 
case  here  by  writ  of  error. 

Prior  to  Febraary  12,  1897,  the  Anderson 
Manufacturing  Company  waB  a  corporation 
located  In  the  city  of  Detroit  The  Mlcliigan 
Railway  Supply  Company  waa  also  a  cor- 
poration located  In  the  city  of  Detroit  On 
February  12,  1807.  the  two  oom[)anleB  were 
conaolldated,  and  all  of  their  property  and 
assets  were  conveyed  to  a  new  company, 
known  as  the  Pungs-Anderson  Manufactur- 
ing Company.  On  the  29th  day  of  May, 
1809.  the  name  of  the  consolidated  company 
was  changed  to  the  Anderson  Carriage  Com- 
pany, the  plaintiff  herein.  It  is  die  claim  of 
the  plaintiff  that  the  negotiations  which 
brought  about  the  consolidation  of  these  com- 
panies were  conducted  by  Anderson  and 
Locke,  representing  the  Anderson  Mimu- 
facturing  Company,  and  Pungs  represeutlug 
the  Michigan  Railway  Supply  Company;  that 
in  these  negotiations  Pungs  repros«nted  that 
the  earning  capacity  of  his  company,  the 
Michigan  Railway  Supply  Company,  was 
equal  to  10  per  cent  of  Its  capital  stock, 
which  he  represented  to  be  |4«>,000;  that 
there  were  t«-o  departments  to  the  plant  of 
the  ^chlgan  Railway  Stipply  Company,  viz., 
tbe  department  in  which  nuts  and  washers 
were  manufactured,  and  the  deimrtment  in 
which  broke  beams  were  manufactured;  that 
the  brake  beam  department  constituted 
much  the  larger  portion  of  Its  business,  and 
yielded  70  per  cent,  or  75  per  cent  of  Its 
annual  earnings;  that  the  brake  beam  de- 
partment was  so  related  to  tbe  nut  and 
washer  department  that  it  was  impracticable 
to  continue  tbe  running  of  the  latter  In  case 
the  company  was  compelled  to  close  the  for- 
mer department,  for  the  reason  that  the  nuts 
and  washers  so  manufactured  were  made 
from  the  iron  scrap  of  the  brake  beam  de- 
partment; that  the  brake  beams  were  made 
solely  for  the  American  Brake  Beam  Com- 
pany of  Chicago,  and  this  constituted  the  en- 
tire business  of  the  brake  beam  dopartmeut 
In  December,  1897,  the  American  Brake 
Beam  Compnny  canceled  its  contract  with 
the  Punga- Anderson  Manufacturing  Com- 
pany. It  is  claimed  tbe  Michigan  Railway 
Supply  Company  was  taken  Into  the  consoU- 
diition  upon  the  representation  that  It  could 
be  relied  upon  to  yield  more  than  50  per 
cent  of  the  earnings  of  the  consolidated  com- 
I»any,  and  Its  stockholders  received  In  ex- 
change for  their  holdings  stock  of  the  con- 
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soUdated  company  to  tbe  amount  of  $100,000, 
while  the  stockholders  of  the  Anderson 
Manofactuclng  Company  received  consolidat- 
ed company's  stock  to  the  amount  of  $70,000 
only.  It  is  claimed  that  in  January,  1898, 
Anderson  and  Locke,  in  their  own  behalf 
and  as  ofBcers  of  the  Pnngs-Anderson  Manu- 
facturing Company,  informed  Fungs  tiiey  In- 
tended forthwith  to  sever  their  connection, 
both  IndlTldually  and  aa  officers  of  said  com- 
pany, and  intended  to  place  their  holdings 
upon  the  ma^et,  and  dispose  of  them  as  best 
they  could;  and  as  officers  of  the  company 
they  notified  Fungs  that  tbe  Fungs-Anderson 
Manufacturing  Company  was  crippled  to 
such  an  extent  by  the  loss  of  the  brake  beam 
business  that  as  such  officers  they  would  im- 
mediately urge  a  disposition  of  the  assets  of 
said  company  In  whatever  way  might  seem 
practicable,  and  as  officers  of  said  Company 
would  do  all  in  their  powCT  toward  winding 
up  tbe  affairs  of  said  Pungs-Anderson  Manu- 
facturing Company;  that  Pnngs  admitted  the 
s^ousness  of  tbe  situation,  and  his  respon- 
sibility for  It,  and  endeavored  to  Induce 
Anderson  and  Locke  to  refrain  from  taking 
the  steps  which  they  had  determined  upon, 
and  said  that  the  department  for  manu- 
facturing brake  beams  would  not  have  to  be 
closed  and  cease  operating  because  of  the 
American  Brake  Beam  Company's  discon- 
tinuing doing  any  further  business  with 
them,  and  that,  on  the  contrary,  he  (Fungs) 
was  procuring  and  was  about  to  procure  let- 
ters patent  upon  improvements  in  brake 
beams,  which  patents  he  represented  to  be 
of  great  value,  and  that  the  Pnngs-Anderson 
Manufacturing  Company,  by  using  these  pat- 
ents, could  continue  to  manufacture  brake 
beams,  and  make  large  profits  out  0f*  its 
brake  beam  department;  and  Punga  prom- 
ised to  turn  over  and  assign  to  the  Fungs- 
Anderson  Manufacturing  Company  these  pat- 
ents to  make  good  the  loss  which  it  had  suf- 
fered from  the  failure  of  the  brake  beam 
business.  It  Is  claimed  Anderson  and  Locke 
promised  and  agreed  to  continue  their  con- 
nection with  the  company  and  to  retain 
their  holdings  of  stock  In  the  same,  and,  as 
oflUcers  representing  snid  company,  promised 
and  agreed  with  Fungs  to  withhold  urging  a 
disposition  of  the  company's  assets,  and,  as 
said  officers,  promised  and  agrcod  to  refrain 
from  doing  anything  toward  winding  up  the 
affairs  of  said  company,  or  taking  any  steps 
toward  changing  the  policy  of  the  company 
in  any  manner  whatsoever  on  account  of  the 
crisis  which  the  company  then  was  facing; 
that  Fungs,  in  consideration  of  the  promises 
of  Anderson  and  Locke,  promised  and  agreed 
to  and  with  them,  as  officers  of  the  corpora- 
tion, to  transfer  and  assign  to  the  Fungs- 
Anderson  ManufacturlDg  Company,  for  Its 
own  use  and  benefit,  such  valuable  patents 
for  Improvements  upon  brake  beams  as 
would  enable  the  company  to  carry  on  its 
brake  lieam  business  at  a  large  profit;  that 
in  puraunnce  of  this  agreement  the  company, 


with  the  knowledge  of  Fungs,  and  under  hla 
direction,  and  at  his  request,  made  expendi- 
tures of  at  least  $400  In  manufacturiug  pat- 
terns, In  purchasing  tools  and  raw  materials 
and  employment  of  labor,  etc,  for  the  pur- 
pose of  putting  into  practical  worldi^  order 
the  said  patents  for  Improvements  in  brake 
beams;  that  Mr.  Fungs  obtained  the  patents 
in  June,  1898,  and  April,  1899,  and  that,  In- 
stead of  turning  them  over  to  the  plamtiff. 
as  he  agreed  to  do,  he  sold  them  to  the 
American  Brake  Beam  Company  of  Chicago 
for  $10,000.  In  the  agreement  by  whi(A  the 
American  Brake  Beam  Company  agreed  to 
pay  Fungs  $10,000,  Fungs  not  only  turaeil 
over  the  patents  to  the  brake  beam  company, 
but  also  promised  and  agreed  not  to  engage 
In  the  brake  beam  business  In  any  wa.v. 
shape,  or  form  at  any  place  within  the  IFuic- 
ed  States  of  America,  its  t^rltories.  or  tlie 
District  of  Columbia,  and  that  he  will  not  be 
connected  with  any  company  manufacturing 
or  selling  brake  beams  in  the  United  States, 
either  as  officer,  employ^,  or  shareholder 
(Chicago  Railway  Equipment  Company  alone 
excepted)  at  any  time  during  the  jwriod  cov- 
ered by  said  letters  patent.  It  is  claimed 
that  by  reason  of  Fungs'  breach  of  his  con- 
tract the  Anderson  Carriage  Company  was 
compelled  to  abandon  the  manufacture  of 
brake  beams,  nuts,  and  washers,  which  con- 
stituted the  entire  bu^ness  of  what  bad 
been  the  Michigan  Railway  Supply  Compsnj 
prior  to  the  consolidation.  On  the  part  of 
Fungs  it  was  denied  any  such  agreement 
was  made. 

It  is  claimed  the  court  erred  in  refusing  to 
give  the  following  request:  "That  the  plain- 
tiff is  not  entitled  to  recover  in  this  cause  on 
the  theory  that  the  defendant  promised  to 
make  good  to  the  plaintiff  the  loss,  if  any. 
which  It  sustained  by  reason  of  the  fact  that 
the  American  Brake  Beam  Company  did  not 
enter  into  a  new  contract  with  the  plaintiff 
after  the  expiration  of  the  contract  from 
January  1,  1897,  to  January  1,  1898.  offered 
in  evidence,  and  marked  "Exhibit  G,'  since 
the  declaration  does  not  allege  any  agree- 
ment on  that  theory,  and  since  damages  for 
breach  of  such  agreement,  if  such  agreement 
was  made,  cannot  be  recovered  under  the 
common  counts  annexed  to  tl:e  special  count 
in  the  declaration  In  this  cause."  The  dec- 
laration contained  the  following:  "And  there- 
upon the  said  Fungs  represented  to  said 
Anderson  and  said  Locke  that  the  said  de- 
partment for  manufacturing  brake  bcaujs 
would  not  be  closed  and  cease  operating  l>e- 
cause  of  said  American  Brake  Beam  Com- 
pany's discontinuing  doing  any  further  busi- 
ness with  It,  but,  on  the  contrary,  that  be, 
tbe  said  William  A.  Fungs,  was  procuring 
and  was  about  to  procure  letters  patent  upon 
Improvements  upon  brake  beams,  which  pat- 
ents said  Fungs  represented  to  be  of  great 
value;  and  said  Fungs  further  represented 
that  the  said  Fungs-Anderson  ilanufacturin; 
Company,  by  iBl^esa^Mi^^MdiJli^  manii- 


Mich.: 


ANDSBSON  CABBIAGE  CO.  T.  PUNQS. 


565 


factuTlDg  brake  beams  by  sucb  use,  would 
be  able  to  make  large  profits  out  ot  the  brake 
beam  department  of  said  company;  wblch 
said  patents  said  Fungs  promised  to  turn 
over  and  assign  to  said  Pungs-Andcrflon 
MnmifacturiDg  Company,  to  be  and  remain 
Its  property.  •  •  •  Said  Pungs  repre- 
xented  that  he  would  turn  over  and  assign 
to  said  Pungs-Anderson  Manufacturing  Com- 
pany said  patents  to  be  Issued,  to  he  and  re- 
main Its  property,  and  that  the  ownership 
of  said  patents  to  be  Issued  by  the  said 
Pungs-Audcrson  Manufacturing  Company 
would  place  it  (the  said  company)  in  such 
a  position  witb  regard  to  manufacturing 
brake  beams  that  It  would  be  beyond  compe- 
tition, and  that  because  of  said  Fungs  trans- 
ferring his  rights  to  said  company  in  said 
patents  to  be  Issued,  ai^  ttie  company  hav- 
ing the  benefit  thereof,  said  brake  beam  de- 
partment would  thereafter  yield  large  and 
iDcreaaed  earnings.  And  said  Pungs  repre- 
sented that  he  considered  It  extremely  for- 
tunate from  a  buslnc^i  point  of  view  for  the 
said  Fungs-Anderson  Manufacturing  Com- 
pany  that  Its  relations  toward  said  American 
Brake  Beam  Company  were  so  altered  on 
ibe  initiative  of  the  said  Brake  Beam  Com- 
pany that  It  (the  said  Pungs-Anderson  Manu- 
facturing Company)  could  enter  upon  the 
manufacture  of  brake  beams  Independently 
and  in  competition  with  the  said  American 
Brake  Beam  Company,  wblch  theretofore  it 
was  not  in  a  position  to  do;  and  further  rep- 
resented that  the  additional  earnings  thus  ac- 
cruing to  tbe  said  Pungs-Anderson  Manu- 
facturing Company  by  the  use  of  said  patents 
to  be  issued  would  be  far  in  excess  of  any 
profits  theretofore  realized  from  or  on  ac- 
count of  the  business  with  said  American 
Brake  Beam  Company."  Tbe  bill  of  partic- 
alars  also  claimed  for  the  value  of  the  let- 
ters patent  as  particularly  set  forth  In  tbe 
declaration  filed  In  this  suit  $60,000.  and  also 
January  1,  1001,  damages  resulting  from 
breach  ,of  contract,  whereby  said  defendant 
(tgreed  to  transfer  and  assign  valuable  pat- 
ents to  plaintiff,  by  the  use  of  which  plain- 
tiff could  manufacture  brake  beams  at  a 
large  profit,  $16,000.  We  think  the  theory 
of  plaintiff  was  sufficiently  set  out  In  the 
pleadings  to  Justify  the  court  In  refusing  the 
request. 

It  la  claimed  the  plalutlff  cannot  maintain 
this  action;  tbat  the  contract,  if  any  was 
made,  was  between  Mr.  Anderson  and  Mr. 
IjQcke  on  one  aide  and  Mr.  Fungs  on  the 
other,  and  tbat  tbe  plaintiff  Is  not  a  proper 
party  to  tbe  litigation.  The  circuit  Judge 
charged  the  Jury  upon  that  feature  of  the 
case  aa  follows:  *'I£  you  find  that  he  did 
make  this  promise,  yon  will  consider  the 
next  question— to  whom  did  he  make  the 
promise?  If  he  made  the  promise  to  assign 
to  the  plaintiff  compauj^If  you  find  that 
he  made  a  promise  to  assign  to  Anderson  and 
Locke  personally— you  will  find  for  the  de- 


fendant, becanse,  If  he  made  the  promise  to 
Anderson  and  Locke  personally,  and  not  to 
the  plataitlfl  company,  there  la  no  such  con- 
tract here  as  will  entitle  the  plaintiff  com- 
pany to  bring  the  action.  So,  If  you  find 
that  he  promised,  and  that  the  promise  was 
made  to  Anderson  and  Locke  peisoually,  In 
consideration  of  their  personal  promises,  you 
must  And  for  the  defendant  no  cause  of  ac- 
tion. If,  however,  you  find  that  these  prom- 
ises were  made  to  the  plaintiff  company,  and 
were  made  to  Mr.  Anderson  and  Mr.  Locke 
aa  officers  of  the  company,  acting  for  the 
comi>any  and  on  behalf  of  the  plaintiff  com- 
pany, then  you  will  find  for  the  plaintiff."  A 
similar  question  was  before  the  court  In  An- 
derson Carriage  Co.  v.  Fungs,  127  BUch.  543, 
86  N.  W.  1040.  The  trial  court  charged  the 
Jury  as  follows:  "There  Is  Just  one  question 
Id  this  case  to  be  submitted  to  you,  and  that 
Is  whether  or  not  Mr.  Pungs,  the  defendant, 
Is  entitled  to  his  salary  from  the  5th  day  of 
May  to  the  ist  of  June,  189^  You  have  heard 
tbe  testimony  of  the  various  witnesses  pro- 
duced here.  On  the  part  of  Mr.  Pungs  it  Is 
plain  that  his  salary  was  to  continue  until 
he  was  released  from  his  obligatlona  on  cer- 
tain notes;  that  he  subsequently  waived  this, 
and  put  In  a  realgnatton  to  take  effect  on  the 
iBt  of  June.  Other  witnesses  produced  by 
the  plaintiff  In  this  case  testified  that  It  was 
the  arrangement  that  Mr.  Pongs  should  va- 
cate his  position  on  the  6th  of  May,  and  that 
his  salary  should  then  cease.  Now.  that  Is 
peculiarly  a  question  for  you.  What  was 
the  agreement?  If  It  was  the  agreement  be- 
tween these  parties  tbat  Mr.  Fungs'  salary 
should  cease  when  that  stock  was  transfer- 
red, then  Mr.  Fungs  Is  not  entitled  to  that 
salary  after  the  5th  of  May.  If,  on  the  other 
hand,  It  was  the  agreement  that  his  salary 
should  continue  until  he  was  released  from 
his  obligations  on  these  outstanding  notes, 
then  he  Is  entitled  to  his  salary  from  the  5th 
of  May -to  the  1st  of  June."  Mr.  Justice 
Hooker,  speaking  for  the  court,  said:  "This 
defendant  claims  that  bis  office  was  not  made 
vacant  by  the  sale  of  his  stock;  that  there 
is  no  evidence  that,  as  part  cousideratlou 
for  the  purchase  of  his  stock,  he  agreed  to 
vacate  the  office;  and  that,  if  there  was  soch 
contract,  It  was  between  talm  on  one  side 
and  Anderson,  Locke,  and  Xewcomb  upon 
tbe  other,  and  that  the  plaintiff  was  not  a 
party  to  it.  The  Jury  found  that  Fungs  did 
agree  to  get  out  of  the  company  and  give 
up  his  office  upon  the  sale  of  his  stock,  and 
we  think  the  evidence  Indicates  that  It  was 
the  understanding  of  all  that  he  should.  We 
think,  moreover,  tbat  he  is  in  no  position  to 
deny  plaintiff's  right  to  treat  the  office  as 
vacant  It  Is  apparent  that  the  action  of  tbe 
members  of  the  board  of  directors  was  not 
merely  personal.  The  interests  of  the  com- 
pany demanded  a  change,  and  Its  officers 
negotiated  with  Pungs  to  bring  it  about.  We 
cannot  say,  as  a  legal  con(*liulon,  that,  this 
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was  a  personal  contract  between  the  Indi- 
viduals." See,  also,  Monagban  v.  Fire  Inaur- 
ance  Co.,  53  Mlcb.  238,  18  N.  W.  797. 

It  Is  claimed  the  court  erred  in  his  charge 
to  the  jury  upon  the  question  of  damages. 
The  charge  relating  to  that  subject  was  as 
follows:  "If  you  find  for  the  plaintiff  in  this 
Ciise,  you  will  award  the  plalntifT  such  dam- 
affos  ns,  in  your  Judgment,  will  compensate 
the  pluintitr  company  for  Mr.  Fungs'  failure 
to  carry  out  his  part  of  the  contract.  If  you 
find  tlmt  he  made  the  contract  •  •  *  If 
you  find  for  the  plaintiff,  you  will  award  it, 
as  I  have  said,  such  damages  as,  in  yotir 
Judgment,  will  compensate  it  for  the  loss  of 
the  patents  which  Mr.  Pungs  agreed  to  trans- 
fer to  the  company."  The  Judge  was  not 
requested  to  charge  the  jury  more  In  de- 
tail upon  this  subject.  The  only  request 
made  by  defendant  bearing  upon  the  ques- 
tion of  damages  was  that.  If  the  Jury  found 
in  favor  of  the  plaintiff,  It  should  be  for  only 
nominal  damages,  namely,  six  cents.  As 
there  WU9  testimony  tending  to  show  that 
the  patents  were  sold  for  a  large  amount, 
this  request  was  properly  refused.  We  do 
not  thinlt,  in  view  of  this  record,  the  failure 
to  charge  more  in  detail  upon  the  subject  oC 
damages  was  reversible  error. 

Upon  the  trial  Mr.  Anderson  and  Mr.  Pnngs 
were  witnesses.  Their  testimony  was  con- 
tradictory to  each  other.  They  were  both 
witnesses  in  tlie  case  referred  to  later.  Upon 
tho  trial  of  this  case  the  following  occurred: 
"Mr.  Campbell;  1  now  offer  In  evidence  a 
decree  of  the  Supreme  Court  of  Michigan, 
filed  July  19,  1901.  in  the  case  of  Andci'son 
Carriage  Oo.  v.  Pungs  (Mich.)  87  N.  W.  105, 
In  which  it  Is  judicially  determined  what  the 
intentions  of  the  parties  are  In  relation  to 
the  conveyance  of  this  land  that  has  been 
referred  to.  Mr.  Rexford;  That  is  absolutely 
absurd,  immaterial,  and  irrelevant.  Mr. 
Pungs  admitted  that  the  court  was  against 
him  in  that  case,  and  said  that  it  was  based 
uijon  the  false  testimony  of  Mr.  Anderson. 
The  object  of  it  is  to  cast  some  reflection 
uiwn  Mr.  Pungs  by  reason  of  the  fact  that 
the  court  held  against  him  wliere  his  testi- 
mony was  on  one  side  and  Mr.  Anderson's 
was  on  the  other.  I  think  any  such  offer  as 
that  Is  Improper,  and  I  take  an  exception  to 
it  Tlie  Court:  I  think,  in  view  of  the  testi- 
mony, it  would  be  material  for  the  other  side 
to  show  what  property  passed  from  the  rail- 
way supply  company  to  the  consolidated 
company.  They  have  a  right  to  show  what 
the  property  was  which  passed  to  the  con- 
solidated comixiny,  Mr.  Rexford;  We  have 
conceded  what  the  deed  was,  and  to  read  the 
opinion  of  the  Supreme  Court  cannot  be 
ntnterlal.  The  Court:  It  Is  material  in  view 
of  the  teslimony  of  Mr.  Puiiss  characterizing 
the  testimony  of  Mr.  Anderson  in  the  other 
case.  I  think  I  will  permit  such  parts  of 
this  opinion  to  be  read  as  will  show  whether 
the  Supreme  Court,  In  passing  upon  the  mat- 


ter, passed  upon  the  question  of  the  veracity 
as  between  Mr.  Pungs  and  Mr.  Andersoo. 
Mr.  Pungs'  testimony  was  luat  It  was  a  ques- 
tion of  veracity  between  himself  and  Mr.  An- 
derson, which  decided  the  question.  If  there 
are  iiny  parts  which  bear  upon  that  I  will 
permit  it  to  be  shown,"  An  exception  was 
taken  and  Mr.  Campbell  read  to  the  jury  the 
opinion  of  the  Supreme  Court,  as  follows: 
"Mr.  Pungs  was  asked:  'Q.  You  heard  Mr. 
Newcorab's  testimony.  Do  you  recollect  any 
conversation  with  him  with  reference  to  buy- 
ing an  acre?  A.  Xo,  sir.  Q.  What  conver- 
sation do  you  recollect  that  you  had  with 
him  about  buying  an  acre,  or  about  tbe 
amount  of  land  that  was  to  be  deeded?  A. 
When  I  had  the  conversation— the  only  con- 
versation I  recollect  the  records  show  Is 
what  land  we  needed.  W^e  bought  just  what 
land  we  needed;  no  more.  We  needed  jus[ 
that  piece,  and  no  more.  We  had  a  building 
300  by  75  feet  and  that  is  five  times  the  size 
of  the  building  they  had  before  that.  It  was 
ample  for  our  use  in  every  respect.'  On  his 
cross-examination  defendant  was  asked:  'Q. 
Isn't  it  true.  In  the  conversation  that  you 
had  with  Newcomb  and  the  others  at  tlie 
time  interested  in  the  company,  that  your 
talk  was  that  you  would  sell  them  one  acre? 
A  No,  sir.  If  there  bad  been  we  could 
never  have  said  so  many  feet  Q.  There  was 
no  such  talk  about  an  acre  at  all?  A.  I  do 
not  think  so.  We  might  have  said  it  was 
about  an  acre,  and  gave  them  tbe  dimen- 
sions.' He  was  then  examined  upon  tLe 
statement  in  the  deed  that  the  property  con- 
tained about  one  acre.  He  was  asked:  'Q. 
What  do  you  mean  by  the  statement  in  tlie 
deed  that  the  jMircel  hereby  conveyed  con- 
tained about  one  acre  of  land?  A.  I  did  not 
put  it  in.  I  asked  Mr.  Post  (the  attorney), 
and  he  said  It  was  customary  when  it  was 
anywhere  near  an  acre.'  It  appears  to 
that  the  facts  of  this  case  all  tend  to  show 
that  the  whole  of  lot  21  was  intended  to  he 
conveyed  by  the  deed  of  September  21st"  It 
will  be  seen  this  opinion  was  read  for  the 
purpose  of  discrediting  Mr.  Pungs.  This 
court  passed  upon  tbe  case  made  by  the  rec- 
ord which  was  presented  to  It  in  the  case 
then  before  it.  Whatever  may  have  becu  iu 
opinion  as  to  the  credit  to  be  given  to  Mr. 
Pungs  in  that  case.  It  was  no  more  com- 
petent, as  bearing  upon  tbe  question  of  what 
credit  should  attach  to  Mr.  Pungs'  testimony 
In  this  case,  than  would  be  the  opinion  of  oue 
of  the  jurors  in  that  case.  Counsel,  with  all 
their  zeal  and  learning,  have  not  called  our 
attention  to  an  authority  Justifying  the  ad- 
mission of  this  opinion.  We  think  they  would 
have  done  so  if  one  could  have  been  found. 
We  think  this  was  hannful  error,  and  for  it 
the  Judgment  of  the  court  below  is  reversed, 
and  a  new  trial  ordered. 

MONTGOMERY,  J.,  did  not  Bit  The  oth.r 
Justices  concurred.  r^^^^I^ 
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RANDALL  t.  DsmtOIT  ft  N.  W.  RT.  et  ml 

(Supreme  Court  ot  Michlgao.    Sept  30,  1903.) 

STREET  RAILROADS  —  SALES  —  PAYMENT  07 
DEBTS— GUARANTY— ENFORCEMENT  BY 
BONDHOLDERS— EQUITY. 
1.  Defendaot  railway  company,  being  inml- 
Tent,  sold  its  road  to  another  railroad,  payment 
being  made  in  bonds  of  the  purchaser,  one  of 
tbe  condiUoDS  pf  the  sale  being  a  guaranty  that 
the  proper^,  when  sold  and  delivered,  riionld 
be  free  from  all  incambrances,  and  that  all 
claims  of  every  nature  against  defendant  or  Its 
property,  for  which  It  was  liable  on  May  1, 
1901,  should  be  folly  discharged  before  tbe  de- 
hveij  at  the  pricey  and  to  save  the  purrbadns 
company  harmlen  on  Bcconut  thereof.  Beld, 
that  such  agreement  was  personal  to  the  pur- 
chasing company,  and  was  not  enforceable  In 
equity  against  defendant  and  the  gnnrantors  for 
the  ben^t  of  defendant's  bondholders. 

Appeal  froip  Circuit  Court,  Wayne  County, 
In  Chancery;  Morse  Uohnert,  Judge. 

Bill  by  Jamee  A.  Kandall,  trustee,  and  oth- 
ers against  the  Detroit  &  Northwestern  Rail- 
way and  othera  From  a  decree  snstalulng  a 
demurrer  to  the  bill,  comi^alnantB  appeal 
Affirmed. 

John  Miner  (Alfred  Russell,  of  counsel),  for 
appellant  Rnasel  &  Campbell,  Geer  &  Wll- 
Uamfl.  Tbomas  A.  Bl  Weadoch,  and  H.  R. 
Hart^  for  appellees. 

MONTGOMERY,  J.  The  complainant  and 
defendants  Volgt  and  Brownell  were  the  own- 
era  of  all  of  tbe  stock  and  assets  of  two 
street  railways— the  Grand  River  EJectrlc 
Railroad  and  tbe  Pontiac  &  Sylvan  Lake 
Railway.  Uiwn  March  81,  1899.  they  sold 
all  of  the  property  and  assets  of  both  rail- 
way companies  to  the  Detroit  &  Northwest- 
ern Railway  Company,  receiving  In  payment 
stock  of  the  last-named  company  and  $280,- 
000  of  Its  bonds  of  an  issue  of  ¥900.000;  and 
1500.000  of  bonds  were  isused  to  the  Wolver- 
ine Constmctlon  Company,  a  company  oi^n- 
Ized  by  the  same  parties  for  the  purpose  of 
building  and  constructing  the  Detroit  & 
Northwestern  Railway,  Its  tracks,  overhead 
work,  etc.  Subsequently  it  became  necessary 
for  tbe  Detroit  A  Northwestern  Hallway  to 
raise  further  funds  to  be  used  In  paying 
Its  debts  and  necessary  expenses,  and  the 
260  bonds,  In  which  tbe  complainant  had  a 
one-third  interest,  were  loaned  by  the  defend- 
snta  Voigt  and  Brownell  to  the  railway  com- 
pany to  be  used  for  that  purpose.  No  com- 
plaint iB  made  as  to  the  manner  In  which 
the  bonds  were  used,  but  it  Is  alleged,  on 
Infonnatlon  and  belief,  that  they  were  pledged 
as  collateral  security  to  the  obligations  ot  tbe 
railway  company. 

May  7,  1901.  ttie  Detroit  &  Northwestern 
Railway,  being  financially  embarrassed  and 
Insolvent,  and  unable  to  pay  Its  debts  or  the 
Interest  on  them,  sold  its  railroad  and  prop- 
erty to  the  Detroit  United  Railway  for  the 
sum  of  (850,000,  payment  to  be  made  in 
bonds  of  the  latter  company  to  that  amount 
out  of  an  Issue  of  $1,000,000,  secured  by  a 
trust  mortgage  upon  the  property  purchased. 


the  remaining  bonds  to  be  used  only  for  the 
improvement  and  extension  of  the  railway 
so  acquired.  One  of  the  conditions  of  the 
sale  was  that  the  Union  Trust  Company,  toe 
Preston  National  Bank,  and  W.  J.  Hayes  & 
Sons,  being  creditors  and  holders  of  outstand- 
ing bonds  of  the  Detroit  &  Northwestern 
Railway,  should  guaranty  the  agreement  of 
the  Detroit  &  Northwestern  Railway;  "that 
the  property,  when  sold  and  delivered  to  said 
Detroit  United  Railway,  shall  be  free  from 
all  liens,  adverse  rights,  titles,  and  incum- 
brances, and  that  all  debts,  dues,  demands, 
and  claims  of  every  name  and  nature  against 
said  Detroit  &  Northwestern  Railway,  or  its 
property,  for  which  It  was  liable  May  1, 1901, 
shall  be  fully  paid,  satisfied,  and  discharged 
before  the  delivery  of  the  purchase  price, 
and  to  save  the  said  Detroit  United  Railway, 
such  vendee  as  it  may  designate,  harmless 
on  account  thereof."  This  guaranty  was  exe- 
cuted and  delivered  to  the  Detroit  United 
Railway.  Complainant  does  not  attack  the 
sale;  he  does  not  assert  that  It  was  illegal 
or  for  an  inadequate  conrideration  or  that 
he  did  not  consent  to  It;  neither  does  he 
claim  that  the  proceeds  were  not  properly 
applied  in  retiring  the  obligations  of  the  De- 
troit &  Northwestern  Railway.  The  prayer 
of  the  bill  is  (l)  that  the  Detroit  &  North- 
western Railway  account  with  respect  to  the 
bonds  In  which  the  complainant  had  an  in- 
terest; (2)  that  In  case  It  appear  luat  the 
defendants,  tbe  Preston  National  Bank,  tbe 
Union  Trust  Company,  and  Wl.iiam  J.  Hayes 
&  Sons,  have  obligated  themselves  to  pay  all 
debts,  dues,  demands,  and  claims,  of  every 
name  and  nature,  against  said  Detroit  & 
Northwestern  Railway,  or  Its  properties,  for 
which  said  railway  was  liable  on  May  1,  1901, 
then  that  tbe  complainant  be  subrogated  to 
the  right  of  the  Detroit  United  Railway  to 
call  on  tbe  parties  named  to  respond  to  sudi 
obligation.  Three  of  the  defendants,  the 
Union  Trust  Company,  the  Preston  National 
Bank,  and  W.  J.  Hayes  &  Sons,  demurred  to 
the  bill,  and  upon  hearing  the  demurrer  was 
sustained.   Complainant  appeals. 

The  solicitor  for  the  appellant,  in  his  brief 
filed  In  this  court,  says:  "The  validity  and 
good  faith  of  the  sale  Is  not  questioned  In 
this  case."  No  claim  is  made  that  the  pro- 
ceeds of  the  sate  passed  Into  the  bands  of 
the  guarantors,  or  that  they  became  respon- 
sible for  them  In  any  way  whatsoever  or 
for  their  application,  or  that  they  derived  any 
benefit  from  such  proceeds,  except  as  they 
would  be  entitled,  with  other  creditors,  to 
have  paid  to  tbem  by  the  Detroit  &  North- 
western Railway,  which  received  the  pro- 
ceeds, their  just  proportion  of  the  purchase 
price.  For  a  failure  in  that  behalf  any  bond- 
holder would  be  entitled  to  an  accounting 
from  the  Detroit  &  Northwestern  Railway, 
but  that  question  is  not  now  before  the  court. 

The  appellant  admits  that,  unless  be  Is 
able  to  show  that  In  equity  lip^K^SfJitled 
to  be  admitted  to  ^ifii'^ib^iS?^  en- 
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gagement  entered  Into  tietween  the  defend- 
nnte,  the  Union  Trust  Company,  tbe  Preston 
Xational  Bank,  and  W.  J.  Hayes  &  Sonsi  on 
the  one  part,  with  the  Detroit  United  Rail- 
way,  as  tbe  pundiaser  of  tbe  assets  of  the 
Detroit  ft  Northwestern  Railway,  on  the  other 
part,  the  decree  below  ought  to  be  affirmed. 
But  It  !■  contended  that  the  com];dalnnnt  Is 
entitled  to  he  sabrogated  In  place  of  the  De- 
troit United  Railway,  and  to  enforce  against 
the  three  named  defendants  the  agreonent 
to  pay  the  debts  of  the  Detroit  ft  Northwest- 
ern Railway.  This  presents  the  question  for 
solution. 

The  engagement  of  the  three  named  de- 
fendants recites  that  the  Detroit  &  Xortli- 
•t-estem  Railway  Is  financially  embarrassed, 
and  unable  to  pay  its  debts  or  the  interest 
tliereon,  and  Is  Insolvent.  The  complainant, 

.  as  well  as  the  three  demurring  defendants, 
was  a  credltw  of  the  Detroit  &  Northweston 
Railway.  He  was  also  a  stockholder.  So 
far  as  the  bUI  discloses^  It  was  to  his  advan- 
tage that  the  sale  of  this  prc^rty  should  be 
had,  and  the  proceeds  applied  to  the  pay- 
ment of  tbe  debts  of  the  company.  It  Is 
suggested  hy  the  complainant's  solicitor— In- 
deed, It  is  contended  and  asserted— that,  as 
between  the  vendee  and  the  vendor,  the  for- 
mer had  no  Interest  in  seeing  that  all  the 
tatter's  creditors  were  fully  paid.  The  ut- 
most that  would  be  required  of  the  vendee 
would  be  good  faith,  and  the  utmost  that  It 
could  Insist  upon  or  fairly  expect  was  an 
Indemnity  to  Itself  as  against  any  Uens  or 
claims  of  creditors  affecting  tbe  purchase 
property.  And  It  la  argued  from  this  that 
the  guaranty  by  tbe  creditors  of  the  vendor's 
covenants  to  ful^  pay  and  satisfy  its  liabili- 
ties was  a  distinct  and  valuable  right,  to 

•  which,  unless  it  be  construed  as  being  made 
for  the  benefit  of  ci'edltors,  the  vendee  suc- 
ceeded by  virtue  of  its  purchase  of  the  prop- 
erty and  assets  of  Its  vendM,  and  in  whose 
hands  it  is  void,  of  substantlid  benefit  or  ad- 
vantage to  any  one. 

This  Is  a  coirect  statement  of  the  Situation, 
and  It  leads  to  tbe  inquiry  as  to  whether 
the  purpose  of  tbis  engagement  was  to  ob- 
ligate the  guarantors  to  actually  dlRcharge 
tlic  debts  and  to  Incur  an  obligation  to  the 
creditors  of  the  Detroit  &  Northwestern  Rail- 
way of  that  character,  or  whether  it  was  In- 
tended as  an  engagement  of  the  Detroit  Unit- 
ed Railway  which  might  be  discharged  by 
any  performance  satisfactory  to  tliat  com- 
pany, the  vendee  in  the  agreement  between 
the  Detroit  ft  Northwestern  Railway  and 
itself. 

The  rule  of  law  is  too  well  settled  in  this 
state  to  require  extended  citation  of  cases 
that  a  promise  as  broad  as  tlmt  which  it  is 
claimed  by  complainant  was  made  in  this 
case  is  enforceable  only  by  the  promisee. 
Plpp  V.  Reynolds,  20  Uich.  SS;  Wheeler  v. 
Stewart,  94  Mich.  445.  34  N.  W.  172,  and 
I'ltsps  cited.  But  it  Is  contended  by  com- 
plainant that  this  rule  of  privity  Is  a  rule 


of  law,  and  that  a  different  rule  obtains 
In  equity.  We  recognize  fully  the  rule  that 
where,  under  equitable  considerations,  a 
third  party  Is  entitled  to  be  subrcvated  in 
equity,  he  may  enforce  a  promise  made  by 
one  not  in  direct  privity  vrlth  him;  but  this 
rule  arises  out  of  the  peculiar  relations  of 
the  parties,  like  that  of  surety  and  principal 
or  trustee  and  cestui  que  trust.  In  the  ab- 
sence of  such  relation,  and  particularly 
where,  as  In  this  case,  a  subrogation  would 
work  Injustice  and  inequity  rather  than  eq- 
uity, Vie  court  of  equity  will  follow  the 
law.  See  In  re  Rothman,  L.  R.  26  Ch.  D. 
103.  In  that  case  obligations  had  been  in- 
curred by  the  promoter  of  a  corporation. 
An  agreement  vras  made  by  the  corporation 
(when  formed)  witti  the  promoter  to  pay  tbe 
expenses  Incurred  in  organising;  the  corpora- 
tion. The  solicitor  who  had  perfcHnned  serv- 
ices in  the  matter  sought  to  charge  the  cor- 
poration In  equity.  It  was  held  that  this 
could  not  be  done  tor  want  of  privity. 

In  Nelson  v.  Rogers,  47  Minn.  103, 49  N.  W. 
D26,  a  question  somewhat  analogous  to  tbe 
one  in  the  present  case  was  presmted.  In 
that  case  a  purchaser  had  accepted  a  grant 
in  which  there  was  a  clause  by  which  the 
purcliaser  assumed  and  agreed  to  pay  a  one- 
third  part  of  an  outstanding  mortgage  on  the 
property.  His  Immediate  granton  were  not 
obligated  to  pay  the  mortgage.  Prior  gran- 
tors sought  to  avail  themselves  of  this  en- 
gagment  The  court  said:  "Such  a  stipu- 
lation is  presumed  to  be  inserted  primarily 
for  the  protection  of  the  grantw.  And  It 
is  only  where  payment  of  the  debt  as  a  per- 
sonal obligation  is  necessary  to  his  protection 
that  the  clause  Is  to  be  construed  as  intraded 
for  tbe  benefit  of  the  mortgagee  b^ond  his 
right  of  recourse  to  the  land.  Otherwise  tbe 
obligation  of  the  grantee  to  the  mortgagee 
would  be  greater  than  bis  obligation  to  the 
grantor,  his  promisee." 

So  in  the  present  case  the  only  eonceni 
which  the  Detroit  United  Railway  has  in  tbe 
payment  of  the  debts  of  the  Detroit  ft  North- 
western Railway  Is  that  it  should  be  indemni- 
fied against  loss  to  Itself,  and  In  an  action 
brouglit  by  that  company  upon  this  obllcD- 
tion  the  damages  would  be  limited  to  siu'  i 
damages  as  had  accrued  to  it  by  reason  of 
this  failure  of  tiie  guarantors  to  pay  the  out- 
Bte,ndlng  obligations.  This,  the  brief  con- 
chies, would  be  no  damage  at  all,  and  to 
construe  this  engagement  into  an  agreement 
made  for  the  benefit  of  the  creditors  of  tbe 
Detroit  ft  Northwestern  Railway  would  t>« 
to  create  an  obligation  on  the  part  of  the  Ae 
fendants  which  would  be  greater  to  them 
than  would  such  obligation  be  to  the  party 
with  whom  they  contracted.  We  tbliik  it 
very  clear  that  In  equity  those  not  parties 
to  the  agreement  could  not  be  flalnmgated 
to  greater  rights  than  those  with  whom  tbe 
agreement  was  made.  Upon  this  point  tbe 
case  of  Wilcox  v.  Musche«,  39  Mich.  101.  Is 
certainly  Instrugl^^ffed^^/ fett>0g+©ni. 
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We  think  the  action  of  the  circuit  court 
In  sustaining  the  demurrers  slioald  be  af- 
firmed, witli  costs. 

GRANT.  J.,  did  not  sit  The  other  Justices 
concurred. 


STORRIB  T.  GRAND  TRUNK  ELEVATOR 
CO. 

(Snpreme  Coart  of  Michigan.    Sept.  15,  1903.) 

HASTBR  AND  SERVANT— INJURIES  TO  SERV- 
ANT—DEATH AFTER  CONSCIOUS  SUFFERING 
—  ACTIONS  BY  ADMINISTRATOR  —  NATURE 
AND  FOR  M— SURVIVAL— B VI DENCB—OPI NIONS 
—MISCONDUCT  OF  JURY— WITNESSES— COM- 
PETENCY—ACTIONS  BY  ADMINISTRATOR. 

1.  Wiiere,  in  an  action  for  death  of  a  seir- 
ant  br  being  struck  by  a  heavy  gate,  defend- 
ant piflimed  that  Intestate  was  gnUty  of  con- 
tributory negligence  in  going  onder  the  gate, 
and  piamtlff  claimed  that  it  was  necessary  for 
intestate  to  take  such  position  in  order  to  Bee 
that  ropes  passing  over  the  gate  did  not  fool, 
it  was  competent  for  witnesses  acauainted  with 
the  premiiies  and  worli.  who  had  first  stated 
the  conditions  and  circamstances,  to  testify  to 
their  opinion  8s  to  whether,  in  the  ordinary 
course  of  intestate's  dntles,  it  was  a  necessary 
Or  proper  thing  for  him  to  go  under  the  gate. 

2.  Id  an  action  for  the  death  ef  a  servant  by 
the  falling  of  a  heavy  gate,  which  was  out  of 
repair,  in  which  defendant  claimed  that  It  was 
intestate's  duty  to  inspect  and  repair  the  gate, 
and  therefore  he  could  not  recover,  it  was  not 
prejudicial  error  for  the  court  to  permit  a  wit- 
ness to  testify  as  to  whether  it  was  the  duty 
of  defendant's  mperintendent  to  keep  the  gate 
in  repair. 

3.  Where,  on  a  prior  trial  of  an  action  for 
the  death  of  a  servant,  caused  by  the  falling  of 
a  defective  gate,  a  plug,  a  part  of  the  gate, 
which  bad  been  brought  into  court,  had  l>een 
ranoved  by  the  jury,  but  was  identified  on  a 
second  trial,  such  removal  of  the  plug  was  iio 
ground  for  reversal  of  a  judgment  in  favor  of 
plaintiff  on  the  second  tnal. 

4.  In  an  action  for  the  death  of  a  servant, 
caused  by  the  falling  of  a  defective  gate,  testi- 
mony of  defendant's  superintendent  relating  to 
the  drciunstances  of  the  accident,  of  which  he 
was  merely  a  passive  spectator,  and  in  which 
no  act  of  his  own  as  agent  of  defendant  was 
iuvolved,  was  not  objectionable  on  the  nound 
that  the  drcnmstances  were  equally  within  the 
knowledge  of  deceased. 

5.  %Vhere  the  death  of  plaintiff's  intestate, 
caused  by  the  alleged  negligence  of  his  employ- 
er, wns  not  iustaiitmipous,  the  remedy  of  his 
administrator  was  nn  action  under  Comp. 
Lfflwa,  10.427-10,4'i8.  providing  for  the  sur- 
vival of  actions  for  injuries  for  the  benefit  of 
the  next  of  kin,  and  not  for  death,  aa  author- 
ized by  Comp.  Laws,  §  10,117. 

Error  to  Circuit  Court,  St.  CSair  Countr; 
Frank  Whipple,  Judge. 

Action  by  Flora  Storrie,  as  administra- 
trix of  the  estate  of  J.  Storrie,  deceased, 
against  the  Grand  Trunk  Elevator  Compa- 
ny, From  a  Judgment  in  favor  of  plaintiff, 
defendant  bringa  error.  Reversed. 

Herman  W.  Stevens  and  John  0.  Graham, 
for  appellant.  Oeoi^  O.  Moore  and  John 
Lb  Black,  for  appellee. 

HOOKER,  C  J.  The  plalntira  husband 
was  severely  Injured  at  the  defendnnt's  ele- 

T  L  See  Dsatb,  vol.  IB,  Cent.  Dig.  |  18. 


I  vator,  and  died  a  few  hours  later.  This  ac- 
j  tion  is  brought  by  his  widow  as  administra- 
trix.  At  the  elevator  the  defendant  had  an 
apparatus  for  unloading  grain  from  vessels. 
The  building  was  three  feet  from  the  edge 
of  the  dock.   The  graih  was  raised  through 
a  leg,  which  extended  from  the  upper  sto- 
ries of  the  elevator  Into  the  hold  of  the  ves- 
Hcl.    Grain  was  brought  to  the  end  of  the 
I  leg  In  the  bold  by  the  use  of  large  shovels, 
'  drawn  by  ropes,  which  were  wound  upon 
drums  In  the  front  part  of  the  lower  story 
of  the  elevator.    There  were  two  shovels, 
the  lines  to  each  winding  upon  such  a  drum, 
i  which  thus  drew  the  shovel  full  of  grain, 
j  By  reverse  action  the  shovel  was  drawn 
I  back  empty,  the  lines  being  unwound  as 
j  they  were  wound  upon  other  drums.  These 
I  lines  extended  from  the  elevator  to  the  Imats 
;  through  a  high  and  wide  door  in  the  first 
!  story  of  the  elevator,  upoa  each  side  of 
I  which  large  door  was  an  ordinary  door  for 
I  ingress  and  egress  to  and  from  the  ele- 
I  vator.    The  space  in  front  of  the  drums  was 
'  barred  by  large  levers,  one  on  each  side  of 
the  large  door,   which  set  the  respective 
drums  In  motion  through  the  contact  of  a 
friction  wheel.   In  the  large  door  was  a  gate, 
made  of  heavy  timbers,  with  rollers,  over 
which  rollers  the  lines  passed,  and  by  rais- 
ing or  lowering  the  gate,  according  to  the 
height  of  the  Iwat,  the  lines  were  properly 
adjusted  to  work  without  frictlou.   It  is 
obvious  that  the  strain  on  the  roller,  and 
consequently  upon  the  gate,  was  considera- 
ble.  The  gate  was  suspended  to  a  pulley, 
!  used  to  raise  or  lower  it,  by  an  eyebolt 
passed  through  the  top  timber  or  head  of 
I  the  gate,  und  on  the  occasion  of  the  acci- 
;  dent  this  eyelmlt  pulled  out,  letting  the  gatt; 
[  fall,  and  Storrie,  who  stood  under  it,  was 
cruslied. 

The  defendant  claims  that  a  verdict  should 
have  been  directed  against  the  plaintiff  ui>- 
on  the  ground  of  Storrie's  contributory  neg- 
ligence in  standing  under  tite  gate,  which 
it  claims  was  an  unsafe  place,  and  that 
It  was  unnecessary  for  him  to  go  there. 
It  also  asserts  that  Storrie  fixed  the  gate 
and  adjusted  the  ropes,  and  had  an  op- 
portunity to  see,  when  it  was  suspended, 
that  the  eyebolt  was  loose,  and  had  pulled 
up  an  inch  or  two.  The  gate  was  made  of 
heavy  timbers,  two  horizontal,  constituting 
the  top  and  Iwttom,  connected  with  three 
perpendicular  cross-pieces,  mortised  into  the 
top  and  bottom.  The  middle  cross-piece  was 
immediately  under  the  eyebolt,  and  a  slot 
was  cut  Into  it  to  accommodate  the  nut  on 
the  end  of  the  bolt  and  a  washer,  which 
should  have  been,  but  was  not,  used  above 
the  nut.  The  slot  was  filled  by  a  block, 
which,  when  in  place,  would  conceal  the 
nut  and  washer.  It  Is  manifest  that,  if  tlie 
nut  was  puUed  up  into  the  wood,  the  eye- 
bolt  would  become  loose,  and  that.  If  it  be- 
came loose.  It  must  be  due  (to  fiOfi^flS  X^'o 
causes,  vis.,  such  iRial^  ^Hi^Sj^ W 
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the  wood,  or  the  looseniiig  of  the  bolt  from 
the  tnralug  of  the  nut,  which  one  familiar 
with  the  construction  wouJd  ordinarily  know. 

The  accompanying  diagrams  show  the  con- 
struction, also  a  breafc  In  the  upper  horizon- 
tal bar  of  the  gate.  This  crack  had  been 
discovered,  and  the  bar  had  been  strength- 
ened by  spiking  some  2x12  pieces  upon  the 
Bides.   This  concealed  the  craclc   It  was 

Top. 


m 

1 

I 

1 

chiimed  by  the  defendant  that  James  Stor- 
rle  bad  worked  for  many  years  aa  foreman 
of  the  Btcam  shovel  gang  at  this  elevator, 
and  In  making  necesaary  repairs,  and  doing 
other  work  about  the  elevator,  that  be  was 
well  acquainted  with  the  machinery,  the  op- 
eration of  which  it  was  his  duty  to  oversee, 
Including  the  oiling  of  machinery,  and  Its 
adjustment  to  the  boat  to  be  unloaded.  The 
defendant  Insists  that  Storrle  was  negli- 
gent in  going  under  the  gate,  and  that  he 


had  no  occasion  to  go  In  front  of  the  drums 
or  gate,  between  the  levers,  which  be  would 
have  to  stoop  and  go  under  the  levers  to 
do;  while  the  plaintiff  claims  that  It  wafi 
necessary  for  him  to  go  there,  to  see  that  the 
lines  did  not  become  tangled  or  "fouled." 
The  defendant  claims  that  Stonie  bnllt  this 
gate,  and  put  In  the  eyebolt  and  not  him- 
self, about  a  year  before  the  accident,  neg- 
lecting to  put  on  a  washer,  but  for  which 
the  nut  would  not  have  pulled  up  Into  the 
wood.  He  then  put  In  the  plug  and  painted 
the  gate.  It  la  said  that  he  was  the  only 
person  who  knew  of  the  absence  of  a  wash- 
er, that  he  knew  all  about  the  construction 
and  strain  upon  the  gate,  and,  being  com- 
petent to  inspect  It,  and  being  at  work  when 
It  was  repaired,  and  knowing  that  he  was 
to  act  as  foreman,  he  made  no  complaint 
about  Its  being  Insecure,  and  on  the  day  of 
the  accident— being  after  the  repairs  were 
made— he  oiled  the  gearing,  and  put  the  ma- 
chinery In  readiness  for  work,  and  should 
have  discovered  the  defect  Just  before  the 
accident  he  took  an  oil  can.  stooped  down 
and  went  under  the  lever,  and  entered  be- 
tween the  gate  and  the  drums,  and  as  be 
stepped  under  the  gate  the  eyebolt  pulled 
out,  with  the  nut  upon  It,  and  the  heavy 
gate  fell  upon  him.  He  lived  two  months, 
retaining  consciousness.  The  defendaot 
brings  error  upon  a  Judgment  for  plaintiff 
of  $8,000. 

"The  negligence  charged  was  the  failure 
of  defendant  to  inspect  the  gate,  and  to  see 
that  the  head  of  the  gate  through  which  the 
eyebolt  passed  was  not  decayed,  or  rotted, 
broken,  or  splintered."  The  plalntlCT  claims 
that  the  gate  was  taken  down  for  repaira 
about  six  weeks  before  the  accident  by  one 
Bennett  and  four  carpenters.  It  was  roaiid 
that  the  head  piece  was  cracked,  and  that 
the  ringbolt  bad  worked  up  two  Inches  In- 
to the  wood.  The  only  repair  made  was  the 
spiking  on  of  the  two  planks  to  strengthen 
the  bead  piece.  That  Storrle  had  nothing  to 
do  except  in  the  capacity  ot  foreman  of  the 
shovel  gang— nothing  to  do  In  the  line  of  his 
work  about  the  elevator,  except  to  properly 
superintend  the  unloading  of  cargoes.  The 
questions  discussed  In  the  briefs  of  counsel 
relate:  (1)  To  the  admission  of  opInlMi  evi- 
dence aa  to  the  propriety  of  Storrie's  being 
in  front  of  the  drums;  1.  e.,  whether  it  was 
necessary,  and  In  the  line  of  hla  duty.  (2) 
To  the  admlsalon  of  the  testimony  (tf  wit- 
nesses that  it  was  the  duty  of  one  Bai^e  to 
keep  the  gate  In  repah-.  (3)  To  the  oduslon 
of  evidence  of  the  loss  of  the  plug,  npon  the 
former  trial,  through  its  being  sent  ta  the 
Jury  room.  (4)  To  the  exclusion  of  the  tea* 
timony  of  Burke,  the  superintendent  of  the 
elevator,  on  subjects  equally  wltliln  the 
knowledge  of  Storrle.  (5)  To  the  rale  of 
damages  followed  In  the  case. 

1.  Opinion  Evidence^  jtLwas  claimed  that 
Storrle  ™  ffuit^j9|,<M(gjgt^Wig«^ 
In  going  under  ine  gat&   Deferaant  uuuts 
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that  tbts  la  a  Belt-evident  propoaltlon,  and 
that  tt  necessarily  follows  from  the  nudls- 
puted  facts.  The  plaintiff  urges  quite  as 
Htrennously  that  the  Buccessfnl  operation  of 
the  machine  required  his  presence  there,  to 
see  that  the  ropes  "did  not  foal,"  and  evi- 
dence was  given  pro  and  con  upon  that 
point.  Three  witnesses  were  allowed  to  give 
their  oi^lons  as  to  the  necessity  of  bis  go- 
ing In  front  of  the  drums  and  under  tbe  gate, 
the  court  holding  that  it  was  proper  to  show 
the  duties  of  a  foreman  by  competent  wit- 
nessMb  They  were  also  allowed  to  show  the 
opinions  fbat  under  the  gate  was  the  safest 
place  In  fnmt  of  the  drum&  This  question 
arose  by  reason  of  defendant's  claim  that  It 
was  negligence  per  se  for  the  foreman  to  go 
there.  These  witnesses  did  not  assume  to 
say  whether  It  was  necessary  for  Storrle  to 
be  there  on  this  occasion,  but  only  that  in  the 
ordliury  course  of  his  duties  it  was  a  naiea- 
aary  and  proper  tiling  for  him  to  do  so.  We 
an  of  the  <^nlon  that  it  was  competent  for 
these  witnessn  to  express  their  opinions  as 
to  tbe  necessity  or  expediency  of  entering  in 
front  of  the  drums  or  under  the  gate.  It  ap- 
pearing that  they  were  acquainted  with  the 
premises  and  work,  having  first  stated  the 
conditions  and  drcumstances  showing  their 
knowledge,  and  upon  which  the  oplnlm  was 
based.  It  fallows  tlut  the  question  of  con- 
tributory n^llffence  was  for  the  jury. 

2.  Duty  to  Keep  the  Gate  In  Repair.  De- 
fendant complains  that  one  McFarland  was 
allowed  to  testify  that  "he  would  think  It 
was  Burke's  duly  to  keep  the  gate  In  re- 
pair." ITpcm  defendant's  theory  fhle  was  bn- 
materlal,  because  Storrle  was  charged  with 
Inspecting  and  repairing;  but  this  was  not 
conceded,  and  plalntUTs  claim  Is  that  Storrle 
was  called  upon  to  operate  the  machinery, 
and  not  to  in^>ect  or  r^alr  it  There  was 
no  exception  to  tbls  question,  and.  If  there 
had  been.  It  was  not  eapeclaUy  injurious,  for 
the  witness  testified  that  It  was  no  part  of 
the  foreman's  duty,  and,  if  not,  It  was  the 
master's,  and  hence,  whether  It  was  Imposed 
upon  Burke,  the  superintendent,  or  some  one 
else  would  make  no  difference.  The  Impor- 
tant question  was  whether  it  was  Storrie's 
duty     not,  and  the  witness  said  it  was  not 

3.  Misconduct  of  Fwmer  Jury.  Defend- 
ant's counsel  un!;e  that  they  should  have  been 
aDowed  to  show  that  ttie  former  jury  had 
retnoved  the  plug  from  the  gate.  It  was 
shown  that  the  plug  was  In  its  place  when 
ttie  gate  was  brought  Into  court  on  the  for- 
mor  trial,  and  counael  for  plaintiff  conceded 
that  it  was  taken  out  about  the  time  tbe 
gate  was  taken  Into  the  jury  room.  The 
phig  was  Identified  upon  the  last  trial,  and 
we  see  no  reason  for  reversing  the  case  upon 
this  ground. 

4.  Bnrke's  Testimony.  Defendant's  super- 
intendent, Bm-ke,  was  aticed.  "Who  had  the 
looking  after  tbe  fixing  of  tbe  eatc?"  It  also 
soagtat  to  prove  by  him  that  Storrie  assisted 
In  the  last  repairs  by  bis  direction.  Also  that 


he  had  cautioned  Storrie  about  standing  un- 
der the  gate.  Defendant  also  sought  to  show 
tbe  circnmstances  of  Storrie's  entrance  un- 
der tbe  gate.  All  of  this  testimony  was  ex- 
cluded or  stridden  out  upon  plaintiff's  claim 
that  the  drcumstances  were  equally  within 
the  knowledge  of  tbe  deceased.  In  the  case 
of  Brennan  v.  H.  R.,  93  Mich.  156,  63  N.  W. 
858,  it  was  held  that  the  effect  of  this  stat- 
ute should  be  restricted  to  the  exclusion  of 
tbe  tpstiinony  of  such  agents  only  as  are 
authorized  to  act  for  the  company  In  the 
matter  with  reference  to  which  testimony  la 
given.  Applying  this  rule,  It  Is  plain  that 
the  superintendent  was  authorized  to  act  for 
the  company  In  warning  Storrie  not  to  go 
under  the  gate.  The  same  Is  true  of  his  di- 
rection to  Storrie  to  take  down  and  repair 
tbe  gate,  but  bis  testimony  relating  to  the 
circumstances  tt  an  accident  of  wMch  he 
was  merely  a  pasdve  spectator,  and  In  which 
no  act  of  his  own  as  agent  was  Involved, 
would  not  be  deluded.  Such  testimony  was 
admissible,  and  the  ruling  tlut  he  could  tes- 
tify to  no  fitct  equally  within  the  knowledge 
of  the  deceased  was  too  broad. 

6.  Tbe  Rule  of  Damages.  The  various  de- 
cisions of  this  court  following  tbe  case  of 
Dolson  V.  Railway  (SUcb.)  87  N.  W.  629,  and 
specially  Jones  v.  McMillan,  88  N.  W.  200, 
show  that  the  only  right  of  action  that  the 
administratrix  had  was  under  the  act  pro- 
viding for  the  survival  of  actions,  whereas 
this  action  was  prosecuted  and  recovery  had 
under  the  death  act  It  was  tried,  and  tbe 
motion  for  new  trial  was  made,  before  tbe 
Case  of  Dolson  was  decided.  Hence  this 
question  waa  not  presented  to  the  trial  court, 
and  ordinarily  tbe  question  wonld  not  be 
considered  here  for  that  reason.  As  the  case 
must  be  reversed  for  the  ruling  in  relation  to 
Burke's  testimony,  it  is  unnecessary  to  dlsr 
cuss  ttie  Question  of  remedy  or  damages  fur- 
ther. 

The  other  Justices  concurred. 


STEVENS  v.  BEARDSLET. 

(Supreme  Court  of  Michigan.    Sept.  30,  1903.) 

LANDLORD  AND  TENANT— ACTION  FOR  RKNT 
—DBPENSES—KVIDBNCB— INSTRUC- 
TIONS—HARULES8  BRROR. 

1.  Evidence  in  an  action  for  rent  examined, 
and  held  sufficient  to  warrant  the  jury  In  find- 
ing that  there  had  been  a  settlement  of  the 

accountB  of  the  parties. 

2.  Where  the  court  in  an  action  for  rent  de- 
fended by  claims  of  set-off  and  settlement,  fully 
instructed  the  jury  on  the  burden  of  proof,  it 
was  not  error,  oo  the  jury  returning  without 
having  agreed  on  a  verdict,  to  state  that  the 
burdea  of  proof  on  all  the  propositions  neces- 
sary for  a  recovery  was  on  plaintiff,  and  to  re- 
fuse to  charge  that  the  burden  of  proving  a 
settlement  was  on  defendant. 

3.  It  is  not  error  for  the  court  to  charge  that 
the  jury  must  answer  a  special  question  sub- 
mitted one  way  or  the  other. 

4.  Where,  ia  an  action  for  rent,  in  which  de- 
fendant pleaded,  and  the  jury  found,  a  settle- 
ment of  the  accounts  of  the  parties  the  exclu- 
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■Ion  of  title  testimony  of  a  witnesB,  not  bearing 
on  the  question  of  a  settlement,  was  harmless 
error. 

Error  to  Circuit  Gour^  Montcalm  County; 
Alfred  Wolcott,  Judge. 

Action  by  William  H.  Stevenfi  against 
linm  R.  Beardsley.   From  a  Judgment  for 
defendant,  plaintiff  appeals.  Affirmed. 

See  81  N.  W.  921. 

V.  H.  &  H.  H.  Smith,  for  appellant.  L.  0. 
Palmer  (N.  0.  Griswold,  of  counsel),  for  ap- 
pellee. 

MOOBE,  J.  The  defendant  was  a  tenant 
of  the  plaintiff  from  some  time  In  October, 
1887,  until  December,  1892.  or  early  in  Jann- 
Avy,  1893.  This  suit  was  commenced  in  jus- 
tice court  August  29.  18!)^.  It  was  appealed 
to  the  circuit  court,  where  a  verdict  was  ren- 
dered in  favor  of  defendant,  and  upon  appeal 
to  this  court  the  case  was  reversed.  It  Is 
reported  In  122  Mich.  673.  81  N.  W.  921.  A 
refereuce  to  the  opinion  will  aid  In  under- 
standing the  questions  involved  In  this  ap- 
peal. 

Upon  the  last  trial,  the  jury  again  ren- 
dered a  verdict  In  favor  of  defendant.  It  Is 
the  claim  of  plaiutiff  that  when  defendant 
vacated  the  buildinjf.  he  owed  plaintiff 
$300,05.  and,  according  to  hla  own  showing 
upon  the  trial,  he  owed  plaintiff  $49.41. 
Upon  the  part  of  the  defendant,  it  Is  claimed 
that  he  did  work  for,  and  made  payments  to, 
the  plaintiff,  so  that  he  had  overpaid  him 
$5.34.  It  1b  also  hia  claim  that  In  Fehniary 
or  March,  1803,  In  response  to  his  request 
made  to  the  plaintiff  that  he  eome  to  defend- 
ant's bouse,  and  they  would  settle,  that  the 
plaintiff  came,  and.  In  rottponKe  to  an  In- 
<;uiry  of  how  he  thought  the  account  Eftood, 
said  he  thought  defendant  owed  him  $70: 
that  he  got  his  hooks,  and  went  through  the 
accounts,  and  when  they  came  to  the  Item 
of  a  colt  plaintiff  had  let  defendant  have  for 
SCO,  the  plaintiff  stated  ho  had  forgotten  all 
about  the  colt;  that  when  they  came  to 
the  item  of  lumber  which  defendant  put  into 
a  partition  In'  the  building,  defendant  stated 
to  the  plaintiff  that  If  plaintiff  did  not  want 
the  !unii)pr,  defendant  would  take  It  out,  and 
would  pay  him  the  money,  and  that  plaintiff 
desired  him  to  leave  It  there;  that  they 
went  over  all  the  items,  and  that  plaintiff 
made  no  objection  to  them,  and  that  In- 
cluding the  lumber  at  the  price  which  he 
p.Tid  for  It,  which  lumber  was  left,  as  re- 
quested by  plaintiff;  that  there  was  a  bal- 
ance due  defendant  of  $o.34;  and  that  plain- 
tiff went  away  apparently  SHtisfled,  and 
from  that  time  until  the  suit  was  brought 
{nearly  six  years  thereafter)  the  plaintiff 
made  no  claim  that  defendant  was  Indebted 
to  him.  Plaintiff  admits  he  was  at  defend- 
ant's house  at  the  time  stated,  but  denies 
that  there  was  any  settlement  or  any  admis- 
sion of  the  correctness  of  defendant's  ac- 
count, and  explains  his  delay  in  bringing  the 


suit  by  saying  he  regarded  defendant  as  In- 
solvent. The  record  discloses  plaintiff  did 
not  keep  any  book  account  or  written  memo- 
randum of  the  payments  made  to  him. 

The  first  group  of  assignments  of  error 
discussed  by  cotmsel  relates  to  the  charge  of 
the  court  upon  the  question  of  settlement; 
counsel  Insisting  there  was  no  testimony  from 
which  a  settlement  could  be  found.  We  can- 
not agree  with  counsel.  It  Is  true  the  wit- 
nesses do  not  say  it  was  then  and  there 
agreed  the  accounts  should  be  settled  In  full, 
but  It  was  tiie  claim  of  the  counsel  that 
the  purpose  of  the  meeting  was  to  make  a 
settlement;  that  the  accounts  were  gone  over 
in  detail;  that  the  Items  and  amounts  were 
not  objected  to;  that  a  small  balance,  if  the 
lumber  was  charged  at  Its  cost,  would  be  due 
defendant;  that  leaving  the  lumber  out,  there 
would  be  a  small  balance  due  the  plaintiff: 
and  that  defendant  offered  to  pay  the  money 
or  leave  the  lumber,  and  that  plaintiff  re- 
quested the  lumber  be  left,  and  It  was  left 
This  testimony,  If  believed  by  the  Jury,  cou- 
pled with  the  fact  that  for  nearly  six  years 
plaintiff  made  no  claim  that  defendant  owed 
him,  fully  Justified  the  jury  In  finding  there 
was  a  settlement  of  the  accounts.  What  we 
have  said  disposes  of  the  assignments  of  er- 
ror relating  to  the  submission  to  the  Jury 
of  a  special  question  as  to  whether  there 
was  a  settlement  or  not  After  the  Jury  had 
been  out  for  a  time,  they  were  brought  Into 
court,  and  an-  Inquiry  made  if  they  were 
likely  to  agree  if  they  remained  out  longer, 
and  the  foreman  announced  they  were:  Inn 
It  was  also  said  the  Jury  had  not  agreed  upun 
an  answer  to  the  special  question,  and  in- 
quiry was  made  if  It  was  necessary  to  answer 
the  special  question,  and  the  Jurors  were  in- 
structed they  would  have  to  go  back  and 
deliberate  until  they  could  answer  the  ques- 
tion one  way  or  the  other.  While  the  juilge 
was  talking  with  the  Jury,  the  following  oc- 
curred: "ilr.  Smith.  May  I  ask  you  to  say 
to  the  jury  upon  whom  the  burden  of  proof 
would  rest  as  to  the  settlement?  The  Court 
I  will  state  this:  that  the  burden  of  proof  on 
all  the  propositions  necessary  to  recover  is 
on  the  plaintiff.  To  entitle  the  plaintiff  to  re- 
cover, he  must  show  there  is  a  balance  due 
him.  If  there  Is  not  a  balance  due  him. 
either  by  reason  of  his  having  been  paid  or 
having  been  settled,  he  is  not  entitled  to 
recover.  I  Instruct  you  as  to  all  the  Items 
of  set-off  which  are  disputed,  the  burden  of 
proof  is  on  the  defendant.  Mr.  Smith.  I  ask 
the  court  to  say  to  the  Jury,  the  burden  of 
proof  would  not  be  upon  the  plaintiff  to 
show  there  was  no  settlement,  but  the  de- 
fendant coming  in  and  claiming  It,  the  bur- 
den is  on  him  to  prove  It  The  Court  I 
j  don't  think  It  should  be  said  now.  If  you 
j  have  anything  to  be  said  to  the  court.  It 
I  should,  be  said  privately.  I  think  I  shall 
I  make  no  oliange  in  my  instructions  to  the 
I  Jury  on  the  burden  of  pncKtf.  I  wUI  permit 
Digitized  by  VoOOy  IC 
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you  to  rettre  again  to  your  room  to  conalder 
farther  of  your  verdict."  Counsel  thinks  he 
was  not  well  treated,  and  that  he  was  en- 
titled to  have  hfs  reQueat  given.  The  trial 
Judge  had  shown  a  great  deal  of  patience 
hi  the  trial  of  this  case.  We  have  a  rec- 
ord In  it  of  nearly  100  pages.  The  learned 
Judge  had  in  his  general  charge  carefully 
and  properly  Instructed  the  jury  as  to  the 
burden  of  proof.  It  is  stated  by  counsel  for 
defendant  that  they  were  not  in  court  when 
tills  occurred.  Be  this  as  It  may,  there  was 
no  occasion  for  the  Judge  to  recharge  the 
Jury  upon  that  branch  of  the  case.  It  Is 
also  claimed  the  Instruction  of  the  court  that 
the  special  question  must  be  answered 
amounted  to  duress,  and  the  Judge  had  no 
right  to  say  to  the  Jury  they  must  return 
an  answer  to  the  question;  citing  Harbnngh 
V.  CIcott,  33  Mich.  24»:  Cole  t.  Boyd  et  al.. 
47  Mich.  98,  10  N.  W.  124;  Mechanics'  Bank 
T.  Barnes,  86  Mich.  G45.  40  X.  W.  476.  In 
the  cases  of  Cole  t.  Boyd  et  al.,  supra,  and 
Mechanics*  Bank  t.  Barnes,  supra,  the  Judge 
instructed  the  Jury  they  must  answer  the 
special  questions  so  they  would  be  consistent 
with  the  general  verdict,  and  it  was  held  this 
defeated  the  object  of  the  statute.  Here  no 
Intimation  was  given  as  to  how  the  question 
should  be  answered,  but  the  court  told  the 
Jury  he  would  not  recefve  any  verdict  until 
they  had  answered  the  question. 

My  associates  are  of  the  opinion  that  what 
was  said  by  the  trial  Judge  was  not  in  con- 
flict with  what  Is  said  In  Harbaugh  v.  Cicott, 
supra,  and  was  not  error.'  The  record  dis- 
closes that  in  the  trial  of  a  libel  case  be- 
tween the  parties  to  this  suit  the  testimony 
of  Mr.  Hawley  was  taken  In  relation  to  the 
genuineness  of  defendant's  signature  to  an 
exhibit  which  was  also  in  evidence  in  this 
else.  It  was  conceded  Mr.  Hawley  was  In 
Cflllfomla.  Plalntifl  olfered  the  evidence  giv- 
en by  bim  in  the  other  trial.  It  was  vx- 
eluded  upon  objection  of  defendant,  and  er- 
ror Is  aKsIgned;  citing  Lucker  v.  IJske,  111 
Sllch.  083,  70  N.  W.  421.  In  this  case  the  tes- 
timony which  was  admitted  was  the  testi- 
mony of  a  party  to  the  litigation.  This  Is 
tme  of  another  of  the  cases  cited.  An  ad- 
mission made  by  a  party  is  always  admissible 
against  him,  while  In  the  other  cases  cited 
In  this  court  the  testimony  was  given  in  the 
same  case  upon  a  former  trial.  So  far  as  we 
know,  this  court  lias  never  passed  upon  the 
question.  My  associates  are  of  the  i^inlon 
it  Is  not  necessary  to  pass  upon  it  here.  The 
testimony  which  was  excluded  did  not  bear 
upon  the  question  of  whether  a  settlement 
was  made  or  not,  and,  as  the  Jury  found  a 
settlement  was  made,  they  are  of  the  opin- 
ion that  If  the  testimony  was  admissible.  Its 
exclusion  was  not  harmful  error. 

The  other  assignments  of  error  have  been 
considered,  bnt  do  not  call  for  discussion. 
Judgment  Is  affirmed.  The  other  Justices 
concurred. 


I  COLE  V.  SHAW. 

i  (Supreme  Court  of  Xlichigim.    Sept  30,  1903.) 

WILLS-ANNUITIES  —  LEGACIES  —  EXECUTORS 
—ACCOUNTING— NOTICE— DISCHARGE  OF  EX- 
ECUTRIX —  EFFECT  —  ADMINISTRATOR  DB 
,     BONIS  NGN— APPOINTMENT. 

1.  Comp.  Laws,  8  9334,  provides  that  when 
;  an  administrator  shall  be  removed,  or  his  an- 
]  tbority  extinguished,  the  court  may  commit 
I  the  administration  of  the  estate  not  already  ad- 
ministered to  some  Buitable  person.    Held  that, 
where  an  executrix  who  was  residuary  legatee 
gave  a  residuary  legatee's  bond,  and  was  there- 
after discharged  and  the  bond  canceled  without 
a  legacy  bequeathed  to  plaintiff  having  been 
paid,  and  such  executrix  retained  the  estate  in 
her  hands,  plaintiff  was  entitled  to  the  appoint- 
ment of  an  administrator  de  bonis  non. 

2.  Where  an  execntrix,  who  was  residuary 
,  legatee,  obtained  her  discharge  without  filing 
<  or  publishing  notice  of  the  hearing  of  her  appli- 
cation, and  no  notice  thereof  was  given  to  a 
legatee  wliose  legacy  the  executrix  oad  failed 
to  pay,  such  discharge  was  no  bar  to  the  lega- 
tee s  right  to  the  appointment  of  an  adminis- 

I  trator  de  bonis  non. 

{  3.  Where  a  will  directed  that  the  sum  of 
j  ?300  in  money  be  paid  to  testator's  sister  an- 
I  Quaily  for  her  use  and  suppoit  eo  long  as  she 
lived,  in  quarterly  installments,  such  annuity 
should  be  treated  as  a  legacy,  entitling  the  an- 
nuitant to  notice  of  an  application  for  the  al- 
lowance of  tbe  executor's  account,  under  Comp. 
Laws,  S  9441,  providing  that,  before  the  ac- 
count shall  be  aUowed,  notice  shall  be  given  to 
all  persons  interested  in  the  estate. 

Brror  to  Circuit  Court,  Kent  County;  Wil- 
lis B.  Perkins,  Judge. 

Action  by  Martha  L.  Cole  against  Louise 
B.  Shaw.  From  a  probate  deoiee  In  favor  of 
defendant,  affirmed  on  appeal  to  the  circuit 
court,  plalntUC  appeals.  ■  Reversed. 

Eivin  Swarthout,  for  appellant  Butter- 
fleld  &  Keeney,  for  appellee.  . 

MONTGOMERY.  J.  John  L.  Shaw  died 
in  1900,  leaving  a  will,  in  which  he  gave  and 
bequeathed  to  his  wife,  Louise  B.  Shaw,  all 
his  real  and  personal  estate,  subject,  how- 
ever, to  a  provision  for  hla  sister,  which  Is  as 
follows:  "It  is  my  will  and  I  give  and  direct 
that  the  sum  of  three  hundred  dollars  In  mon- 
ey be  paid  to  my  said  sister  annually  for  her 
use  and  support  as  long  as  she  shall  live,  and 
that  it  be  paid  her  by  my  executrix  in  equal 
sums  of  seventy-five  dollars  each,  at  the  end 
of  every  three  months  from  and  after  my  de- 
cease." The  will  further  directed  that  no  In- 
ventory of  his  estate  be  required,  and  named 
his  wife  as  sole  executrix,  and  requested  that 
she  be  required  to  furnish  no  bond.  Mrs. 
Shaw  qualified  as  executrix,  and  gave  a  re- 
siduary legatee's  bond  In  the  sum  of  $5,000, 
which  was  conditioned  to  pay,  or  cause  to  be 
paid,  all  debts,  l^des,  and  charges  charge- 
able on  said  estate  without  fraud  or  delay. 
Six  months  were  given  from  the  filing  of  the 
bond  for  proving  claims.  At  the  expinition 
of  this  period,  the  executrix  filed  a  petition 
In  the  probate  court,  representing  that  ail 
debts  against  the  estate  and  all  administra- 
tion expenses  had  been  closed  Against  claims, 
1  and  praying  to  be  relsfsj^  9pi:SQ&^f&  as 
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Buch  executrix,  and  to  bare  her  flnal  bond 
canceled.  No  notice  of  the  filing  of  this  pe- 
tition, or  of  nny  hearing  thereon,  was  pub- 
lished, and  no  notice  vas  given  to  the  legatee. 
On  the  Bame  day  the  petition  was  filed,  the 
probate  court  entered  an  order  discharging, 
exonerating,  and  acquitting  the  executrix 
from  all  liabilities  and  troubles  coDcerning 
her  trust,  and  canceling  the  official  bond,  and 
revoking  the  letters  testamentary  that  were 
granted.  The  bond  itself  was  delivered  up 
and  removed  from  the  files.  Learning  of  this 
action  something  like  a  year  after  it  was  had, 
the  petitioner  filed  her  petition  In  the  probate 
court,  asking  that  the  residuary  legatee  be 
compelled  to  file  a  new  bond,  and.  In  default 
thereof,  that  an  administrator  de  bonis  nou 
with  the  will  annexed  be  appointed  to  take 
charge  of  the  estate.  This  petition  was  dls- 
mtsi^ed  by  the  probate  court,  and  that  action 
affirmed  on  appeal  to  the  circuit  court.  Onr 
statute  (section  9384,  Comp.  Laws)  provides 
that  when  an  administrator  shall  be  removed 
or  his  authority  extinguished  the  court  of 
probate  may  commit  administration  of  the 
estate  not  already  administered  to  some  suit- 
able person.  This  statute  seems  to  apply  to 
the  present  case,  as  it  appears  that  the  leg- 
acy provided  to  be  paid  to  petitioner  had  not 
been  paid,  and  the  estate  in  the  hands' of  the 
executrix,  even  though  a  residuary  legatee 
bond  was  given,  is  chargeable  with  this  leg- 
acy. Lafferty  v.  People's  Savings  Bank,  76 
Mich.  35,  43  N.  W.  34.  It  would  not  do  to  say 
that  the  order  of  the  probate  court  dischar- 
ging the  executrix  lias  barred  the  petitioner 
of  the  right  to  have  an  administrator  de  bo- 
nis non  appointed,  as  the  proceeding  in  which 
this  action' was  taken  was  one  to  which  she 
was  not  a  party.  She  had  no  notice  of  the 
proposed  action,  nor  is  there  any  finding  of 
the  court  that  the  legacy  provided  for  in  the 
will  has  been  paid.  Petitioner's  rights  were 
In  no  way  considered,  and  it  is  difll&ult  to  see 
how  without  notice  they  could  have  been  ad- 
judged in  that  proceeding.  If  we  assume  that 
the  court  had  power  to  discharge  the  execu- 
trix, there  was  no  power  to  relieve  the  estate 
from  the  payment  of  the  legacy,  and  any  at- 
tempt to  do  80  without  notice  to  the  legatee 
would  be  an  act  without  Jurisdiction.  Buss 
T.  Buss'  Estate,  75  Mich.  103.  42  N.  W.  G88. 

We  do  not  overlook  the  contention  of  de- 
fendant that  this  aunulty  is  not  to  be  treated 
as  a  legacy,  but  we  think  the  language  of  the 
will  Is  clear,  and  that  it  Is  a  legacy,  and  that 
the  legatee  was  entitled  to  notice.  See  sec- 
tion 9441,  Comp.  Laws;  Morton  T.  Johnston, 
124  Mich.  {i)il,  83  N.  W.  309. 

The  order  of  the  circuit  and  probate  courts 
will  be  reversed,  and  the  case  remanded,  with 
direction  to  enter  an  order  that  the  executrix 
file  a  new  bond.  In  a  sum  to  be  fixed  by  the 
probate  court,  within  20  days  from  notice  of 
such  order,  or  that  in  default  thereof  an  ad- 
ministrator de  bonis  non  be  appolutt'd.  The 
petitioner  will  recover  costs  of  both  courts. 
The  other  Juatlces  concurred. 


JONES  T.  PENDLETON. 

(Supreme  Court  of  Michigan.    Sept.  30,  1903.) 

RBAI.  ESTATE  AGENTS— ACTION  FOR  COMMIS- 
SIONS—VARIANCE. 

1.  A  judgment  for  plaintiff  on  a  decIaratJoo 
for  commiftsioDS  in  effecting  a  sale  of  real  et- 
tate  at  defendant's  request  is  not  sustained  bj 
evidence  that  he  entered  on  negotiation  for  i 
sale  to  D.,  and  before  a  sale  was  eSected,  de- 
fendant made  a  new  agreement  to  par  him  a 
commissioQ  if  a  sale  to  D.  was  effected  by  any 
one,  and  that  such  a  sale  waa  thmatter  made 
Iff  another. 

Error  to  Olrcnit  Cour^  Wayne  Qran^; 
Robert  B.  Frazer.  Judge. 

Action  Jamea  A.  Jones  against  Edward 
W.  Pendleton.  Judgment  for  plalntUf.  De- 
fendant brings  error.  Reversed. 

John  D.  Couely  (W.  a  Stnart,  of  counsei), 
for  appeliaut.  Chamberlain  &  Oulae  Ql.  J. 
Lehman,  of  counsel),  for  appellee. 

MONTGOMERY,  J.  The  plaintiff  sued,  in 
an  action  of  assumpsit,  to  recover  commis- 
sions upon  a  sale  of  real  estate  of  defendant. 
The  declaration  was  for  money  due  for  com- 
missions payable  to  the  plaintiff  for  services 
rendered  in  and  about  effecting  a  sdle  by  the 
plaintiff,  at  the  request  of  the  defendant,  of 
a  certain  piece  of  real  estate,  etc.  The  bill 
of  particulars  foUows^the  declaration,  and  Is 
for  commissions  on  sale  of  real  estate.  The 
evidence  adduced  on  the  part  of  plaintiff 
tended  to  show  that  defendant  placed  the 
real  estate  In  question  in  his  hands  for  sale 
at  a  price  of  $35,000;  that  defendant  there- 
upon entered  Into  negotiations  with  various 
parties,  and  among  others  a  Mr.  t>evlln; 
that  Mr.  Devlin  was  unable  to  raise  the 
money  to  pay  ^5,000;  that  plaintiff  en- 
deavored to  secure  a  loan  of  this  amount  on 
the  property,  but  had  failed  to  do  so;  that 
he  had  applied  to  various  parties,  but  fo;!:id 
no  one  willing  to  make  a  loan  to  that  amouuL 
At  this  stage  the  negotiations  appear  to  have 
been  arrested  by  the  plaintiff's  illness.  An- 
other real  estate  agent,  Mr.  Hannan,  ap- 
proached the  philntiff,  and  proposed  that  if 
he  would  divide  commissions,  he  could  effect 
a  loan,  and  enable  Devlin  to  make  the  pur- 
chase. This  plaintiff  refused  to  do.  His 
testimony  tends  to  show  that  while  he  was 
111  at  his  residence,  the  defendant  called  upon 
him,  and  told  him  that  other  parties  were 
trying  to  effect  a  sale  to  Devlin,  but  that  he 
need  have  no  concern;  that  if  a  trade  was 
made  with  Devlin,  the  plaintiff  shoold  have 
his  commissions,  and  to  keep  quiet,  and  not 
worry  about  It.  This  testimony  was  denied 
on  the  trial,  but  the  case  went  to  the  Jury, 
and  the  Jury  found  in  favor  of  the  plaintiff. 
A  sale  was  made  to  the  represeutatlve  of  the 
Pridgeon  estate,  who  on  the  same  day  sold 
to  Devlin.  The  circuit  Judge  inptrui-ted  lii.- 
Jury  that  If  the  contract  was  completed  and 
the  cash  was  procured,  not  through  the  in- 
tervention of  Jones,  bnt  throng  tte  li^erven- 
tlon  of  some  otl)ei^it^g^,V^L{^^iajntiir 
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had  failed  to  make  out  his  case,  and  could 
not  recoTer.  In  stating  the  plaintiff's  claim 
Id  another  part  of  the  chaise,  the  court  said: 
"He  claims,  also,  that  this  sale— this  trans- 
action— was  to  be  a  transactlOQ  upon  vrhlch 
be  was  to  receive  his  commission,  and  that 
Mr.  Pendleton  recognized  the  fact  that  he 
had  done  a  certain  amount  of  labor  In  the 
pnrsaance  of  this  agreement,  and  that  he 
had  aj^reed  to  pay  him  for  this  arrangement, 
and  that  he  hud  agreed  to  pay  him  his  com- 
mlsBion,  at  all  events,  if  a  certain  person 
was  the  purchaser.  I  believe  that  man's 
name  was  Devlin."  It  would  appear  that 
the  Jury  acted  upon  the  plaintifTs  claim, 
rather  than  upon  the  instruction  to  the  jury. 
So  far  as  we  discover,  there  was  no  evldeuce 
in  the  case  which  Justified  the  submission 
to  the  Jury  of  the  question  whether  the  plain- 
tiff had  in  fact  effected  this  sale.  The  dec- 
laration and  bill  of  particulars  did  not  leave 
the  case  open  for  a  recovery  upon  any  other 
theory,  and  therefore  the  case  should  not 
have  been  submitted  to  the  Jury.  According 
to  the  plaintifTs  testimony,  he  had  entered 
upon  negotlatlonB  under  a  contract,  and  at  a 
certain  stage  of  his  negotiations,  be  not  yet 
having  effected  a  sale,  a  new  agreement  was 
made,  by  which  defendant  undertook  to  pay 
hts  Gommissions,  In  case  any  sale  should 
thereafter  be  effected,  to  Devlin.  The  testi- 
mony does  not  show  a  sale  by  plaintiff  there- 
after to  Devlin,  but  a  sale  through  the  Inter- 
vention of  another  agent,  and  this  modified 
agreement  should  have  been  counted  on  if 
the  plaintiff  sought  to  recover  upon  that 
theory. 

Judgment  wUI  be  reversed,  and  a  new  trial 
ordered. 

OARPENTER,  J.,  took  no  part  In  the  de- 
cision. The  other  Justices  concurred. 


WEISE  T.  ANDERSON. 

(Supreme  Court  of  Michigan.    Sept.  80,  1003.) 

DEEDS-CONSTRUCTION  AS  H ORTQ AO E-OR AN- 
TES—POSSESSION— RENTS  AND  PROFITS— 
AGC0UNTIN0--RBMEDIE8— EQUITY. 

1.  Where  plaintifEs  alleged  that  deeds  to  cer- 
tain real  estate  were  given  merely  as  security 
for  the  price  of  corporate  stock  sold  to  de- 
fendant, and  not  as  payment,  and  It  appeared 
that  plaintiff  had  been  In  poneasion  of  the  prop- 
ertv  conveyed  and  had  received  the  rents  and 
prolits  thereof  for  more  than  six  years,  he  was 
not  entitled  to  maintain  a  8uit  at  law  to  recover  | 
tiie  price  of  the  Ftock  on  tendering  a  reconvey- 
ance of  the  land,  without  accounting  for  the 
rents  and  profits  so  received. 

2.  Where  a  grantee  of  certain  land,  who  had 
been  in  possession  and  recoived  the  rents  and 
profits  for  several  years,  alleged  that  the  deed 
was  a  mortgage  given  only  to  secure  the  price 
of  certain  corporate  stock,  his  remedy  was  in 
equity  to  have  the  deed  declared  a  mortgage, 
and  an  accoanting  of  the  rents  and  profits,  and 
not  an  action  at  law  to  recover  the  price  of  the 
stock. 

Error  to  Circuit  Court,  Wayne  County; 
George  S.  Hosmer,  Judge. 


Action  by  Carl  Weise  against  Andrew  An- 
derson, From  a  Judgment  In  favor  of  plain- 
tiff, defendant  brings  error.  Affirmed. 

In  the  summer  of  1895,  plaintiff,  defend- 
ant, and  two  others  agreed  to  organize  a  cor- 
poration to  manufacture  matches  In  the  city 
of  Detroit  The  agreemmt  rested  In  parol. 
One  was  to  receive  f 5,000  of  the  stock  for  his 
practical  knowledge  as  a  matchmaker,  and 
the  others  were  to  put  In  money.  When  the 
company  was  actually  oq^nlzed,  plaintiff, 
according  to  his  own  statement,  had  ad- 
vanced 96,143.90.  defendant  had  advanced 
$16,800,  and  the  other  corporator  $1(1,500. 
The  capital  atodi  was  $00,000.  Defendant 
Buhscribed  for  $20,000,  (Hie  Reese  $:Ki.000,  the 
plaintlfl  $10,000,  and  the  other  stockholder 
received  stock  to  the  amount  of  $5,000.  Each 
of  the  three  gave  bis  note  to  the  corporation 
for  the  difference  between  the  amount  actu- 
ally paid  hi  by  him  and  the  par  valiw  of  his 
stodc.  Defendant  claims  that  plaintiff  put  in 
only  $0,640.  The  diffwenee.  however,  Is  im- 
materlaL  Operations  were  commenced  in 
October.  About  three  weeks  afterwards,  the 
building  was  bnmed.  Some  of  the  stock,  ami 
a  large  portion  of  the  machinery  and  other 
materials,  were  saved.  The  value  of  the 
property  saved  is  In  dispute.  The  highest  es- 
timate of  the  value  of  the  entire  property 
after  the  fire  was  about  $14,000.  A  meeting 
of  the  stockholders  was  held  Immediately 
after  the  fire  to  consider  the  sltoation.  De- 
fendant wanted  to  rebuild,  and  go  on  with 
the  business.  Plaintiff  declined,  saying  he 
had  no  more  money  to  Invest.  Negotiations 
were  then  entered  into  between  plaintiff  and 
defendant  for  the  purchase  of  plaintUTs 
stock.  Defendant  offered  plaintiff  bis  prom- 
issory notes  for  the  amount  he  (plaintiff)  had 
actually  invests  in  payment  of  his  stock. 
Pialiitlff  refused  the  offer,  unless  the  notes 
were  indorsed.  Afterwards  they  completed 
some  arrangement  for  the  sale  and  purchase 
of  the  stock.  Pursuant  to  the  agreement,  de- 
fendant conveyed  by  warranty  deeds  to  plain- 
tiff a  house  and  lot  and  three  vacant  lots  In 
the  city  of  Detroit.  The  consideration  ex- 
pressed in  the  deed  conveying  the  house  and 
lot  was  $7,5UO,  and  In  that  conveying  the  va- 
cant lots,  $1,500.  The  were  executed 
December  11,  1805,  were  duly  recorded,  and 
the  stodc  transferred  by  plaintiff  to  the  de- 
fendant The  deed  of  the  house  and  lot  was 
subject  to  a  mortgage  of  $2,000.  There  was 
'  also  another  mortgage  of  $1,000  upon  it  at  the 
time,  but  that  was  subsequently  paid  by  tlie 
defendant,  discharged,  and  does  not  now  af- 
fect the  rights  of  the  parties.  Plaintiff  im- 
mediately took  possession  of  the  land  con- 
veyed by  defendant  to  him,  has  rented  It 
received  the  rents,  and  paid  the  taxes.  On 
May  28,  1897,  plaintiff  conveyed  the  land  to 
his  bi-otber.  Paul  Weise.  for  a  recited  consid- 
eration of  $0,000.  Plaintiff  testified  that  he 
actually  received  this  amount  frpm  bis  broth- 
er. On  the  same  day  his  broth^^^iC  ^ 
him  a  land  contract  agreeing  to  sell^  him 
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the  house  and  lot  for  $2,500.  On  tbe  same 
day  his  brother  also  conveyed  the  other  lots 
to  plaintiff  and  his  wife  by  quitclaim  deed  as 
Joint  tenants,  with  right  of  snrTlTorshlp. 
With  some  of  the  money  received  from  h!a 
brother,  plaintiff  paid  the  $2,000  mortgage 
upon  the  house  and  lot,  and  procured  Its  dis- 
charge. With  the  title  to  the  land  in  this 
condition,  plaintiff,  In  1901,  nearly  six  years 
after  the  transaction,  brought  tbls  suit  at  law 
to  recover  the  purchase  price  of  the  stock  sold 
by  him  to  the  defendant.  His  claim  Is  that 
be  Mid  the  stock  to  defendant  for  the  amount 
he  had  put  to,  and  that  he  took  tbe  deeds  sim- 
ply as  security.  The  claim  of  the  defendant 
is  that  he  conveyed  the  lands  In  full  payment 
for  the  stock.  The  case  was  tried  twice, 
without  any  change  in  the  condition  of  the 
title  to  the  laud.  After  the  testimony  had 
been  closed  on  the  second  trial,  the  court 
opened  the  case,  and  permitted  the  plaintiff 
to  tender  in  court  a  quitclaim  deed  from 
plaintiff  and  his  wife  to  defendant  of  the 
house  and  lots,  and  an  assignment  by  plain- 
tiff and  his  wife  to  the  defendant  of  all  rights 
and  interests  under  the  land  contract,  and 
also  a  deed  from  his  brother,  Paul,  and  his 
wife  to  the  defendant,  conveying  the  same 
property,  accompanied  b7  the  statement  that 
tbe  deeds  "may  be  accepted  on  the  payment 
of  the  $2,000  incumbrance  on  the  property." 
The  court  directed  a  verdict  for  the  defend- 
ant, for  the  reason  that  when  this  action  was 
commenced  plaintltr  had  no  cause  of  action 
enforceable  at  law. 

CorliM,  Andrus,  Leete  &  Joslyn,  for  appel- 
lant Edwin  Henderson  (Allan  H.  Fnaer,  of 
counsel),  for  appellee. 

OBANT,  J.  (after  stating  the  facts).  Aside 
from  tiie  deeds  executed  by  the  plaintiff  to 
the  defendant,  and  tbe  plaintiff  to  bis 
brotha,  end  the  land  contract,  the  transac- 
tions between  all  the  parties  rest  entirely  in 
parol.  The  instruments  themselves  are  con- 
sistent only  with  an  absolute  sale.  The  value 
of  bis  Interest  as  a  stockholder  in  the  tangi- 
ble assets  of  the  corporatltm.  at  the  time  be 
transferred  his  stock  was  abont  $2,000. 
Plaintiff  and  defendant  were  both  business 
men,  and  understood  the  nature  and  effect  of 
the  deeds  which  were  given  and  received. 
For  nearly  six  years  plaintiff  was  in  posses- 
sion of  the  property,  dealing  with  It  as  his 
own,  and  finally  conveylM;  the  tlUe  thereto 
by  warranty  deed.  The  deed  of  the  lots  by 
plaintiff  to  his  brother,  and  on  the  same  day 
a  reconveyance  of  these  same  lots  to  plaintiff 
and  bis  wife,  as  tenants  by  the  entirety,  is 
very  nearly  conciuslTe  that  the  deeds  from 
defendant  to  plaintiff  and  from  plaintiff  to 
his  brotber  were  not  intended  as  mortgages. 
If,  however.  It  be  conceded  that  the  testi- 
mony in  his  behalf  was  sufficient  to  raise  a 
doubt  as  to  whether  tbe  deeds  were  In  fact 
mortgages,  still  it  must  be  held  that  plaintiff 
Is  not  entitled  to  a  reversal  of  the  judgment. 


Under  his  own  theory,  he  was  a  mortgagee 
in  possession,  under  a  conveyance  npon  Its 
face  a  warranty  deed.  For  nearly  six  years 
he  controlled  the  land,  leased  it,  conveyed  It. 
and  received  the  rents  and  profits.  Even  if 
he  could  maintain  a  suit  at  law,  it  was  his 
lega)  duty  to  account  for  the  rents  and  profits 
he  bad  received  from  the  use  of  the  property, 
and  to  place  the  defendant  in  statu  quo. 
There  la  no  testimony  to  show  bow  much  he 
rt-ci'ived,  or  how  much  be  expended.  Fur- 
thermore, a  deed  conveys  the  legal  title  to  the 
grantee.  When  either  party  claims  that  It 
was,  In  effect,  a  mortgage,  tbe  usual  remedy 
Is  by  bill  in  equity  to  have  it  so  declared. 
This  Is  the  proper  remedy,  especially  In  a 
case  where  there  must  be  an  accounting  for 
rents  and  profits.  It  Is  true  that  the  question 
may  sometimes  arise  in  a  suit  at  law,  an 
where  tbe  grantor  sues  the  grantee  for  the 
purchase  price.  Kellogg  v.  Northrup,  ll.'> 
Mich.  327,  73  N.  W.  230.  No  such  case  Is  pre- 
sented by  this  record. 

The  direction  of  the  circuit  Judge  was  cor- 
rect. Judgment  affirmed.  The  other  Jus- 
tices concurred. 


GOULD  T.  W.  J.  GOULD  &  CO. 

(Supreme  Court  of  Michigan.   Oct  6,  1903.) 

CORPORATIONS— AUTHORITY    OF  PRESIDENT 
AND  SECRETARY  TO  MAKB  NOTES- 
EVIDENCE— SUPPICIBNCT. 

1.  In  an  action  on  a  note,  the  maker,  a  cor- 
poration, denied  its  execution,  and  also  denied 
that  it  received  any  benefit  from  its  considera- 
tiou.  Plaintiff  only  proved  that  the  signature 
of  the  corporation  was  made  by  its  president  and 
its  secretary  and  treaaorer.  The  purposes  of 
the  organization  of  tbe  corporation  were  not 
disclosed.  HeU,  that  the  execntion  of  the  note 
was  not  sufflciently  proved. 

Error  to  Circuit  Cour^  Wayne  Coonty; 
Robert  B.  Frazer,  Judge. 

Action  by  Lona  M.  Gould  against  W.  J. 
Gould  &  Go.  Judgment  tor  plaintiff,  and  de- 
fendant brings  error.  Reversed. 

Graves^  Hatch  &  lUUis*  tm  aKrellant. 
Dickinson,  Stevenson,  Cullen,  Warren  &  Bnt- 
zel,  for  ai^>eilee. 

MOXTGOMEBT.  J.  Tbe  defendant  Is  a 
corporation,  but  the  record  does  not  disclose 
tbe  purposes  of  Its  organization.  The  pres- 
ent action  is  based  upon  a  promissory  note 
of  $4,000,  purporting  to  be  dgned  "W.  J. 
Gould  &  Co.,  G.  H.  Gould,  L.  F.  Thompson." 
The  defendant  filed  an  affidavit  denying  tbe 
execution  of  the  note,  and  denying  that  tbe 
defendant  had  any  benefit  from  the  considera- 
tion of  the  same.  On  tbe  trial  the  plaintiS 
proved  that  the  signature  "W.  J.  Gould  ft 
Go."  was  made  by  G.  H.  Gould,  and  ttiat  be 
was  president  and  L.  F.  Thompson  was  sec- 
retary and  treasurer  of  tbe  corporation  at 
the  date  of  tbe  note.  There  was  no  sbowinp 
that  any  consideration  pa^ed  to  defmdant, 
nor  that  the  pr^fg^tifV^ 
held  out  as  having  antturlty  to  make  notes. 
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nor  tltat  they  were,  by  any  action  of  the  ] 
directors,  authorized  in  thia  Instance  to  make  < 
the  note  In  question.  It  was  objected  that 
the  authority  of  these  officers  to  make  tbe 
note  was  not  shown,  and  that,  as  a  conse- 
quence, the  execution  ot  the  note  by  tbe 
corporation  was  not  proved.  The  note  was, 
however,  received  In  evidence  against  de- 
fendant's objection,  and  this  ruling  presents 
the  principal  question  in  the  case. 

The  general  rule  Is  that  tiie  president  of 
a  corporation  has  no  implied  power  to  bind 
the  corporation  by  his  signature  to  commer- 
cial paper,  and  that  this  power  Is  not  pre- 
sumptively greater  In  the  president  and  sec- 
retary. Am.  St  Eng.  Bnc.  L.  (2d  Ed.)  85». 
See,  also,  Clark  &  Marshal]  on  Corporations, 
fi  701;  Cook  on  Corporations  {4th  Ed.)  716. 
It  is  tme  that  the  authority  to  transact  busi- 
ness of  this  character  may  be  Implied  where 
it  Is  shown  either  that  the  president  has 
been  held  out  as  having  charge  of  the  busi- 
ness, and  as  authorized  to  perform  such  an 
act  on  behalf,  of  the  corporation  as  that  Id 
question,  or  where  the  corporation  Is  shown 
to  have  received  and  retained  the  benefits  of 
the  transaction.  See  Thompson  on  Corpora- 
tions, i  4623.  So  where  the  Instrument  Is 
under  the  seal  of  the  corporation,  a  presump- 
tion arises  that  it  was  executed  by  authority. 
Id.  It  is  also  true  that  where  there  Is  evi- 
dence showing  that  the  president  of  a  corpo- 
ration is  engaged  In  managing  tbe  business, 
such  powws  vrill  be  ascribed  to  blm  as  are 
requisite  In  the  conduct  of  the  business  of 
the  character  Involved.  See  Ceeder  v.  Lum- 
ber Co.,  86  Mich.  Ml,  49  N.  W.  575,  24  Am. 
St.  Rep.  134;  Hlrscbman  v.  Railway  Co.,  97 
Mich.  384.  56  N.  W.  842.  But  tbe  ruling  of 
the  circuit  Judge  In  the  present  case  appar^ 
eaUy  rests  upon  the  Idea  that  the  president 
and  secretary  are  presumed  to  have  authority 
to  execute  commercial  paper,  and  that  proof 
that  commercial  paper  was  signed  by  them 
shuts  the  burden  of  proof  upon  the  defend- 
ant We  think  this  holding  cannot  be  sus- 
tained upon  authority.  Tbe  only  Michigan 
case  tending  to  support  this  ruling  is  Iron 
Works  V.  Branahan.  60  Mich.  332,  27  N.  W. 
524.  Bat  In  that  case  It  appeared  that  not 
only  was  the  mortgage  in  question  signed  by 
the  secretary  and  treasurer  and  president, 
but  that  the  mortgage  was  agreed  upon  and 
assented  to  by  all  the  directors  and  stock- 
holders of  the  company  assembled  together 
and  the  mortgage  was  drafted  and  executed 
In  their  presence^  The  case,  therefore,  did 
not  rest  upon  any  presumption  of  authority. 
We  are  cited  to  tiie  case  of  Patterson  v.  Rob- 
inson, 116  N.  T.  193,  22  N.  E.  372,  In  which 
language  Is  used  apparently  sustaining  the 
nillug  of  the  circuit  Judge  In  the  present 
case.  But  from  the  examination  we  have 
been  able  to  give  the  subject,  tbat  case  would 
appear  to  stand  alone,  and  for  an  understand- 
ing of  the  New  York  rule  sbould  be  compared 
with  Bank  v.  Cburch.  127  N.  Y.  361,  28  N.  B. 
29.   In  wbat  we  have  said  attove  we  by  no 

eeN.w.-«r 


means  Imply  that  the  court  will  not  take  Ju- 
dicial notice  of  the  usual  powers  of  certain 
officers  of  particular  corporations,  such  as 
bank  cashiers.  But  the  ruling  below  cannot 
be  sustained  on  any  such  presumption.  The 
execution  of  the  note  in  question  was  not 
sufficiently  proved.  The  other  questions  pre- 
sented are  not  likely  to  arise  on  a  new  trial. 

Judgment  ia  reversed,  and  a  new  trial  or^ 
HfX9i.   The  otber  Justices  concuiredL 


LOTHROP  et  al.  t.  DUFriBLD. 

(Supreme  Court  of  Michigan.   Sept  30,  190S.) 

QUARDIAN  AND  WARD-PHOCEB  DINGS  FOR 
ALLOWANCa  OP  ATTORNEY'S  FBBSWURIS- 
OICTION  —  BMJOININO  BNFORCaMBNT  09 
VOID  ORDBR. 

1.  The  probate  coort  or  any  other  court,  has 
no  Jurisdiction  ot  a  proceeding  against  a  ward's 
estate  by  ao  attorney  to  establiBh  a  claim  tor 
compensation  for  services  rendered,  even  with 
consent  of  the  snardian,  he  having  no  contract 
relations  with  cae  ward;  his  remedy  is  against 
the  guardian,  unless  he  proceeds  with  her  con- 
sent, in  probate  court,  tnrough  the  medium  of 
her  account. 

2.  The  circuit  court  has  jurledlctlon  of  a  suit 
to  enjoin  enforcement  of  an  order  of  the  pro- 
bate court,  made  in  a  proceeding  of  which  it 
had  no  jurisdiction,  making  an  allowance 
against  a  ward's  estate  to  an  attorney  tor 
services. 

3.  The  court  having  assumed  jurisdiction  of 
a  salt  to  enjoin  enforcement  of  an  order,  may, 
defendant  having  pleaded  to  the  merits,  grant 
the  relief,  though  adequate  relief  might  ha  ob- 
tained at  law. 

Aj^ieal  from  Olrcnlt  Conrt,  Wayno  Coon^. 
in  Chancery;  George  8.  Hosmw,  Judge. 

Salt  by  George  Van  Ness  Lothrop  and 
otben,  infanta,  by  their  next  friend,  Isabella 
O.  B.  Lothrop,  against  Henry  M.  Duffleld, 
Decree  for  complainanta.  D^endant  ap- 
peals. Affirmed. 

Otto  Klrcbner,  for  appellant.  Angell, 
Boynt<»i,  McMillan  ft  Bodman,  for  appellees. 

HOOEER,  J.  The  complainants  comprise 
several  infants  and  their  guardian.  They 
file  this  bill  to  set  aside  an  order  made  by 
the  Judge  of  probate  allowing  to  the  defend- 
ant a  sum  therein  mentioned  as  attorney's 
fees  tot  services  rendered  In  relation  to  se- 
curing for  the  complainanta,  from  other  de- 
scendants of  their  common  ancestor,  a  con- 
cession by  which  their  shares  of  the  grand- 
father's estate  were  materially  Increased. 
The  petition  is  entitled  in  the  estate  of  the 
minors,  and  prays  the  allowance  to  the  peti- 
tioner of  reasonable  compensation  for  bis 
services.  It  states  briefly  the  nature  of  the 
services  rendered,  and  the  amount  of  time 
spent,  but  claims  no  specific  sum.  The  pe- 
tition bears  the  following  Indorsement:  "In 
the  Wayne  County  Probate  Conrt  In  tbe 
Estate  of  George  V.  N.  Lothrop  et  al..  Mi- 
nors. Isabella  G.  B.  Lothrop,  guardian  of 
said  minor  children,  answering  the  within 
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petition,  nyi  that  die  baa  read  the  same 
and  knowB  the  contents  thereof,  and  that 
the  same  Is  true  of  her  own  knowledge  In 
many  respects,  and  In  all  other  respects  she 
belleres  it  to  be  true;  that  she  Is  unfamiliar 
with  the  value  of  legal  serrlces  of  this  ehar- 
acter,  and  submits  the  amount  th^eof  to 
the  decision  and  Judgment  <3t  tills  honorable 
court  [Signed]  Isabella  O.  B.  Lotbrop, 
Guardian  of  Said  HInorB.  Dated  February 
IB,  1900." 

The  bill  alleges,  and  the  testimony  tends 
to  show,  that  tbe  guardian  was  surprised  at 
the  magnitude  of  tbe  allowance,  and  has  no 
recollection  of  seeing  or  signing  the  petition, 
and  that  when  she  signed  It  she  did  not  ap- 
prehend Its  purport  and  purpose.  This  is 
controverted.  The  bill  prays  that  the  order 
may  be  set  aside,  and  defendant  decreed  to 
be  not  entitled  to  any  compensation,  that  he 
be  enjoined  from  further  prosecuting  a  claim 
for  such  serrlces,  and  for  general  relief,  It 
b^g  claimed  that  the  order  operated  as  a 
1^1  fraud  upon  the  Infants.  Tbe  circuit 
court  found  that  the  signature  of  the  guar- 
dian to  the  consent  was  made  under  a  mis- 
apprehension, and  decreed  that  tbe  order  be 
set  aside  and  held  t<x  naught,  and  also  that 
tbe  prosecution  of  an  action  brought  thereon 
In  the  circuit  court  for  the  county  of  Wayne 
be  enjoined,  but  without  prejudice  to  the 
right  of  the  defendant  to  make  a  further  ap- 
plication to  tbe  probate  court  in  relation  to 
the  matter  in  controveray. 

We  are  of  tbe  opinion  that  the  proper  prac- 
tice was  not  followed  in  obtaining  the  order 
complained  of.  There  was  no  privity  of  con- 
tract between  these  infants  and  the  defend- 
ant Whatever  contract  relations  he  had 
were  with  their  guardian,  who  could  not  bind 
the  Infonts  personally  or  their  estate  by  con- 
tract (except  by  authority  of  tbe  probate 
court.  In  accordance  with  law),  so  as  to  sub- 
ject their  estates  to  claims  filed  by  third  par- 
ties for  expenses  Incurred  by  the  guardian. 
The  practice  boa  generolly  been  for  the 
guardian  or  reenter  to  pay  or  incur  such  ! 
obligations,  and  include  tbe  amounts  in  bis 
account  against  tbe  estate.  In  Jones  v. 
Brewer,  1  Pick.  317,  It  is  said  that  "It  is  a 
well-settled  general  principle  that  a  guard- 
Ian  cannot  by  his  contract  bind  the  person  or 
estate  of  his  ward."  See,  also,  Tlmcher  v. 
Dinsmore,  5  Mass.  200,  4  Am.  Dec.  61.  In 
Forster  v.  Fuller.  6  Mass.  58.  4  Am.  Dec.  87, 
it  was  said:  "As  an  administrator  cannot  by 
his  promise  bind  tbe  estate  of  his  Intef^tate, 
so  neither  can  the  guardian  by  his  contract 
bind  the  person  or  estate  of  his  ward."  Ap- 
proved in  Wnllls  v.  Bardwell,  I'ZG  Mass.  3(36, 
and  In  Rollins  v.  Marsh,  128  Mass.  116, 
where  It  was  held  that  "a  contract  by  a 
guardian  for  the  support  of  bis  ward  binds 
the  guardian,  and  not  the  ward."  Bicknell 
V.  Bicknell,  111  Mass.  2^;  Masa.  BoRp.  v. 
Fairbanks,  132  Mass.  414;  Turner  v.  Flagg, 
6  Ind.  App.  503,  33  N.  E.  1104;  Stevenson  v. 
Bruce,  10  Ind.  307;  I^wis  v.  Edwards,  44 


Ind.  833;  Tourle  y.  Nelson,  1  Tenn.  Cb.  617; 
Cobbey  v.  Buchanan,  48  Neb.  391,  67  N.  W. 
176;  Hunt  T.  Maldonado.  89  Gal.  637,  27 
Pac  56.  In  the  hist-mentioned  case  It  was 
said:  "If  the  guardian  made  a  valid  con- 
tract with  the  attorney,  be  may  be  held  lia- 
ble, and  if  he  pays  It,  and  the  probate  court 
aball  think  the  expenditure  reasonable  and 
necessary.  It  may  be  allowed  fircon  the 
ward's  estate.  But  It  is  an  expense  Incurred 
by  the  guardian  In  the  performance  of  his 
duties,  for  which  be  Is  primarily  liable." 
Fish  V.  McCartiiy.  96  GaL  484,  31  Fac  529, 
31  Am.  St  R^.  237.  In  Tobln  v.  Addison, 
2  Strob.  3.  It  was  said:  "The  guardian  Is  re- 
sponsible to  every  one  contracting  with  him, 
and  not  the  estate  of  his  ward;  against  and 
with  It  he  Is  to  account  and  debts  paid  for 
Its  benefit  he  Is  allowed  to  submit  as  charges 
against  the  ward."  In  Fessenden  v.  Jones, 
52  N.  C.  14,  75  Am.  Dec.  445,  It  was  said: 
"The  single  question  presented  In  this  cose 
is  whether  a  guardian,  who  calls  In  a  physi- 
cian to  the  slave  of  his  ward,'  can  be  right- 
fully charged  with,  and  made  responsible 
for,  tbe  medicines  and  services  rendered. 
Tbe  court  Is  clearly  of  the  opinion  he  may 
be.  Tbe  credit  in  such  case  Is  not  only  In 
point  of  fact  given  to  the  guardian,  but  ought 
to  have  been  so  given.  The  guardian  Is 
charged  with  the  duty  of  controlling  and 
managing  the  person  and  property  of  tlw 
ward  and  judging  of  tbe  expenditures 'whteb 
may  be  needful  for  either,  and  be  alone  Is 
informed  of  the  condition  of  the  ward's  re- 
sources. Hence  tbe  contract  should  be  made 
with  tbe  guardian,  and  bence  the  guardian 
ought  to  be  looked  to  for  payment."  Myers 
V.  Cobn  (Com.  PI.)  23  N.  T.  Supp.  990;  Cop- 
ley V.  O'NIel,  57  Barb.  290;  Adams  v.  Jones. 
8  Mo.  App.  602;  Lusk  v.  Kershow,  17  Colo. 
488,  30  Pac.  G2;  Epperson  v.  Nugent  57 
MIsB.  45,  34  Am.  Rep.  434.  "A  guardian  can- 
not, by  bis  o^'u  contract  bind  the  person  or 
estate  of  his  ward."  Sperry  v.  Fanning,  80 
111.  371.  "A  guardian  has  no  power  to  bind 
!  cither  the  person  or  the  estate  of  his  ward 
by  oonlract."    Reading  v.  Wilson,  38  N.  J. 

4-lG;  Scott  V.  Porter,  44  Miss.  364;  M^ 
Gavock  V.  Whitfield,  45  Miss.  453.  In  Dal- 
ton  V.  Jones.  51  Miss.  5S5,  It  was  said:  "The 
law  places  under  tbe  control  of  tiie  guardian 
the  pi'operty  of  every  description  of  tbe  wort 
charged  with  the  duty  of  making  It  pro- 
ductive and  of  supporting  the  ward  out  of  its 
income.  The  law  does  not  leave  the  amount 
of  e."ipenditare  for  maintenance  and  educa- 
tion to  the  discretion  of  tbe  guardian.  This 
sum  must  be  fixed  by  the  court  If  tbe  In- 
come be  Insufflcicnt,  the  court  may  order  a 
sale  of  the  requisite  amount  of  property,  etc. 
Sections  1210,  1220,  Code  1871.  If  a  guard- 
ian contracts  for  the  education  or  mainte- 
nance of  his  ward  without  tbe  sanction  of 
the  chancery  court,  he  incurs  a  personal  re- 
sponsibility, and  cannot  be  allowed  for  it  in 
his  accounts  with  his  ward.  A  guardian 
has  no  power  to  bind  the  estate  of  bis  ward 
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■without  the  sanction  of  the  chancery  court" 
Poole  V.  Wilkinson.  42  Ga.  539.  "A  guard- 
ian cannot  borrow  money  and  bind  hlB  ward 
therefor,  nor  can  he,  by  any  contract  other 
than  those  speciflcally  allowed  by  law,  bind 
his  ward's  property  or  create  any  lien  there- 
on." Rice  V.  Paschal.  59  Ga.  637;  West- 
moreland T.  Davis,  1  Ala.  299;  SImms  t. 
Norris,  5  Ala.  42.  "Demands  of  this  nature 
have  several  times  been  brought  before  this 
court.  It  baa  always  held  that  debts  con- 
tracted as  this  was  are  the  proper  debts  of 
the  persons  occupying  the  position  of  trus- 
tees, including  executors,  administrators,  and 
guardians,  and,  when  made  In  obedience  to 
the  duties  of  the  trust.  Impose  upon  tbem  a 
personal  liability.  The  seller,"  or,  we  may 
Insert,  the  person  to  whom  a  debt  is  con- 
tracted, "must  look  to  them  for  payment, 
and  they  must  look  to  the  trust  estate  for 
reimbursement  This  is  everywhere  In  this 
country,  as  weli  as  in  England,  held  to  be 
the  law."  St.  Joseph's  Academy  v.  Au- 
sustinl,  55  Ala.  495.  "It  has  been  repeated- 
ly decided  in  Massachusetts  that  a  guardian 
has  no  power  to  bind  the  ward  or  his  dstate 
by  contract"  Brown  v.  Eggleston,  53  Conn. 
119,  2  Atl.  321.  Suit  for  counsel  fees  was 
required  to  be  brought  against  the  guardian, 
and  not  the  ward.  In  Phelps  v.  Worcester, 
11  K.  H.  Si.  "In  general,  he  cannot  bind 
the  person  or  estate  of  his  ward."  Tenney 
Y.  Evans,  14  N.  H.  351,  40  Am.  Dec.  194. 
i^ce,  slao.  Hardy  v.  Bank,  61  N.  H.  34.  The 
same  doctrine  is  repeatedly  stated  In  Woer- 
ner  on  Guardianship,  i^.  164,  185,  182.  272, 
281.  470. 

The  foregoing  authoritlos  ought  to  set  the 
question  at  rest  although  a  few  cases,  some 
based  on  statutes  and  others  not.  hold  the 
contrary.  If  it  Is  true  that  the  petitioner 
was  entitled  to  file  and  have  allowed  this 
claim  against  the  estates  of  the  wards,  it 
must  follow  that  he  who  furnishes  any  arti- 
cle to  the  guardian  for  the  beneSt  o£  the 
ward  may  harass  the  estate  and  the  court 
with  a  petition  for  Its  allowance.  It  is  as 
true  where  the  claim  is  for  a  paper  of  pins 
as  any  other  article  or  service.  See,  also, 
Sheahan  v.  Circuit  Judge.  42  Mich.  09,  3  N. 
W.  2o9;  Wood  V.  Truax,  39  Mich.  628;  Bear^ 
Inger  v.  Pelton,  78  Mich.  114.  43  N.  W.  1012; 
CcHup.  Laws,  §  8T05;  Hoga's  Estate  T.  Look 
(Mich.)  96  N.  W.  439. 

We  kuve  not  overlooked  the  case  of  Jack- 
son V.  Leech's  Estate,  113  Mich.  300.  71  N. 
W.  846.  If  the  impression  exists  that  this 
case  la  at  variance  with  tlie  case  upon  the 
point  before  us,  it  is  a  mistaken  one.  The 
cnsG  arose  over  a  final  account  filed  by  the 
executor.  In  which  he,  not  a  third  person, 
asked  au  allowance  for  various  items.  A 
majority  of  the  court  held  that  as  be  had  In- 
curred a  personal  liability  he  was  entitled  to 
have  the  item  allowed.  The  present  ques- 
tion was  not  before  the  court,  and  was  not 
iwssed  upon  directly,  though  there  Is  much 
reason  for  saying  that  It  was  impliedly,  and 


that  It  Is  in  harmony  with  the  cases  cited. 
How  otherwise  could  the  decision  rc«t  on 
the  ground  that  the  executor  had  incurred  a 
liability,  and,  if  this  was  not  personal,  why 
should  not  the  practice  followed  In  the  pres- 
ent case  have  been  the  proper  one?  It  re- 
sults from  this  view  that  the  proliate  court 
has  no  right  to  entertain  a  claim  against  a 
ward's  estate,  filed  by  and  in  the  name  of  a 
creditor,  with  whom  the  ward  has  no  con- 
tract relations,  and  that  the  want  of  juris- 
diction appears  upon  the  face  of  the  petition, 
which  set  the  coiirt  In  motion;  and  we  may 
add  in  this  connection  that  the  same  reason 
which  precludes  a  recovery  before  the  pro- 
bate court,  viz.,  a  want  of  privity,  would 
forbid  a  recovery  against  the  ward  in  a  suit 
upon  the  claim  In  a  court  of  law,  and  pre- 
vent an  allowance  of  any  sum  In  this  pro- 
ceeding. The  remedy  of  defendant  is  re- 
stricted to  proceedings  against  the  guardian 
unless  he  proceeds  with  her  acquiescence,  in 
probate  court,  through  the  medium  of  her 
account.  Oounsel  claim  that  there  is  no 
proper  ground  for  Intervention  in  this  case, 
Inasmuch  as  no  fraud  is  shown. 

Bills  to  impeach  decrees  are  not  limited 
to  cases  of  fraud,  but  such  relief  may  be 
based  on  other  grounds.  Adams.  Equity,  196. 
Upon  page  419  the  author  says:  "It  has  been 
also  said  that  where  an  Improper  decree  has 
been  made  against  an  Infant,  without  actiial 
fraud,  It  ought  to  be  Impeached  by  original 
bill.  When  a  decree  has  been  made  by  con- 
sent, and  the  consent  has  been  fraudulently 
obtained,  the  party  grieved  can  only  be  re- 
lieved by  original  bill."  See,  also.  Pomeroy's 
Eq.  S§  836,  837.  "When  an  improper  decree 
has  been  rendered  against  an  infant  either 
with  or  without  actual  fraud  or  surprise,  the 
remedy  should  be  by  original  bill."  3  Bnc. 
PI.  &  Pr.  612.  The  above  statement  of  ttie 
text  is  supported  by  the  citation  of  many 
authorities. 

There  can  be  little  doubt  that  this  order 
was  Improperly  taken.  Aside  from  the  juris- 
dictional question,  the  record  shows  that  the 
action  of  the  court  was  predicated  upon  a 
consent  by  de  guardian  to  submit  the 
amount  to  the  judgment  of  the  probate  court. 
Under  numerous  authorities,  she  could  not 
bind  the  wards  by  a  consent  to  the  decree 
or  amount,  even  if  such  consent  were  given 
in  open  court.  Conant  v.  Kendall,  21  Pick. 
36;  Wade  v.  Bridewell.  58  Miss.  420;  Kite's 
Ex*r  V.  HIte's  Legatees,  2  Rand.  409.  A 
confession  of  judgment  made  by  a  mother  in 
her  capacity  as  tutrix  of  her  minor  child  Is 
not  binding  on  the  minor  or  his  property. 
Metcalf  V.  Alter,  31  La.  Ann.  389;  Gooch  v. 
Green,  102  111.  513;  Wood  v.  Truax,  39  Mich. 
62S.  In  the  latter  case  it  was  said:  "The 
court  Is  boimd  to  guard  the  Interests  of  In- 
fant lltli^ants,  whether  protected  by  their 
guardian  or  not." 

It  is  also  urged  that  the  court  of  chancery 
has  not  Jurisdiction  to  set  aside 
that  the  most  it  couldR^'^  ^i^VSrfa^Udd 
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be  to  make  a  restraiuing  order,  whlcli  should 
be  o];ierative  against  tbe  defendant  It  ia  the 
general  rule  that  one  court  cannot  restrain 
the  action  of  another  court,  and  baa  no  pow- 
In  a  collateral  proceeding  to  prevent  the 
enforcement  of  its  orders,  Judgments,  and 
decrees.  Nevertheless  it  is  an  every-day  oc- 
currence for  courts  to  consider  and  adjudi- 
cate the  question  of  validity  of  the  proceed- 
ings of  other  courts,  and  declare  them  void. 
That  we  may  do  here,  and,  while  decisions 
are  numerous  which  profess  to  vacate  and 
set  aside  decrees  of  other  courts,  it  may  be 
that  In  the  absence  of  statutory  authority 
the  better  practice  Is  to  restrain  the  party 
from  enforcing  such  decrees.  That  Is  an 
adequate  remedy  here,  and  the  prayer  of  the 
bill  is  sufficiently  broad  to  warrant  aoch  de- 
cree. 

It  Is  said  that  if  this  order  is  void,  the 
biii  should  be  dismissed  upon  tbe  ground  that 
the  defense  might  be  made  In  an  action  at 
law.  A  sufficient  answer  to  this  claim  is 
that  tbe  court  has  assumed  Jurisdiction  upon 
a  record  where  counsel  have  pleaded  to  the 
merits,  and  may  in  such  case  retain  it  to 
grant  relief,  though  it  may  be  clear  that  ade- 
quate relief  might  have  been  obtained  at 
law.  See  11  A.  &  E.  Enc.  of  Law,  and  cases 
cited. 

The  complainant  may  take  a  decree  ad- 
Judging  such  order  null  and  void,  and  for  an 
injunction  restraining  the  enforcement  of 
the  same,  and  restraining  tbe  beginning  or 
continuing  any  proceedings  at  law  upon  said 
claim  for  services  against  the  Infant  com- 
plainants, but  without  prejudice  to  any  pro- 
ceedings against  the  guardian  of  said  wards, 
or  the  presentation  by  her  to  the  probate 
court,  for  allowance,  of  an  account  Including 
said  claim.  Complainants  will  recover  costs 
of  both  courts. 

CARPENTER,  did  not  alt  The  other 
JuBticea  concurred. 


LESLIE  V.  JACKSON  &  B.  TRACTION  CO. 
(Supreme  Court  of  Michigan.    Oct  6,  1903.) 

CARRIERS  OF  FASSBN0ERS-PBR80NAL  INJU- 
RY—DECLARATION— PROOF  OP  INJDRT— NEQ. 
UOBNGB— EVIDENCE  —  INSTRUCTIONS  —  RE- 
MARKS OF  COUNSEL— HARHLBBS  ERROR. 

1.  In  an  action  by  a  passenger  for  Injuries 
sustained  by  reason'  of  the  car  running  through 
an  open  switch,  the  declaration  alleged  that  de- 
fendant's negligence  consisted  In  want  of  rea- 
sonable care,  in  not  having  the  switch  properly 
adjured,  in  not  keeping  the  implements  used 
In  adjusting  it  bo  that  children  and  others  could 
not  improperly  use  them  to  move  the  switch. 
In  running  tbe  car  at  a  high  rate  of  speed,  and 
in  failing  to  approach  the  switch  with  the  car 
under  control.  It  was  shown  that  the  switch 
was  at  a  public  place,  where  many  children 
congregated;  that  it  was  not  fastened;  that  It 
was  opened  by  any  one  desiring  to  do  so  by  the 
use  of  a  bar  left  there  by  defendant;  that  tbe 
car  approached  the  switch  at  a  rate  of  15  or 
20  miles  an  hnur;  And  thnt  Rome  one  had 
thrown  the  switch  ol>cu.    Uild,  that  the  evi- 


dence was  suOleient  to  require  the  rabmission 
of  the  ease  to  the  jury. 

2.  In  an  action  for  injuries  snstained  by  a 
passenger  by  reason  of  the  car  running  throu.-h 
an  upen  switch,  the  declaration  alleged  tbut 
plaintiff  was  thrown  on  the  ground;  that  he 
was  thereby  braised,  hart,  and  wounded,  sus- 
taining a  concnssioa  of  the  spine,  and  in^aring 
tbe  tiSHUes  and  nerves  in  the  gluteal  region  of 
the  right  blp,  causing  a  wasting  of  tbe  rif;bt 
leg,  and  the  nerves,  muscles,  and  tlssnes  there- 
of, permanently  disabling  bfm  from  manoal  la- 
bor; that  he  suffered  great  pain  and  angnlA 
of  mind  and  body;  and  that  he  became  aidi, 
sore,  lame,  and  disordered.  Held  to  authorize 
proof  relative  to  neuritis  of  tbe  sciatic  nerve. 

3.  Where,  In  an  action  for  personal  injarieF, 
a  pre-existing  injury  was  shown,  which  was 
caused  by  plaintiff  failing  on  ice,  which  liad  not 
prevented  nlm  from  working,  and  which  af- 
fected the  hip  Joint  and  left  leg,  bnt  not  his 
back,  an  instruction  that  plaintiff  could  not  hold 
defendant  liable  for  the  effects  due  to  the  tor- 
mer  condition,  or  its  growth  or  development, 
and  that  plaintiff  was  entitled  only  to  sncn  dam- 
ages on  account  of  decreased  earning  power  as. 
in  accordance  with  his  former  condition,  the 
jury  should  consider  just,  properly  and  soffl- 
ciently  stated  tbe  law. 

4.  The  remark  of  counsel,  in  bia  argument  to 
the  jury,  that  the  witnesses  for  the  adverse 

8 arty  were  "cattle,"  though  highly  improper, 
oes  not  constitute  prejudicial  error,  where  the 
court  stated  that  he  would' not  make  such  re- 
markSj  and  where  counsel  thereupon  retracted, 
and  his  associate  stated  that  he  did  not  think 
counsel  intended  to  say  the  men  were  cattle. 
Grant,  J.,  dissenting. 

Error  to  Ctrcult  Court,  JackWHi  County; 
Erastus  Peck,  Judge. 

Action  by  Stephen  W.  Leslie  against  the 
Jackson  &  Suburban  Traction  Coinx»aDy. 
Judgment  for  plaintiff,  and  defendant  brings 
error.  Affirmed. 

Thomas  E.  Barkworth  and  Worrall  Wilson, 
for  appellant  John  F.  Henigan  (Charles  A. 
Blali,  of  counsel),  for  appellee. 

MOORB.  J.  On  June  18,  1901*  plaintiff 
was  a  passenger  on  one  of  defendant's  cars. 
Tbe  car  ran  throngh  an  open  Bwlt(A  at  the 
Intersection  of  Page  avenue  and  Bailroad 
street  The  plaintiff  received  severe  inju- 
ries. He  brought  tiUs  suit,  and  recovered  a 
judgment  The  defendant  brings  tbe  case 
here  by  writ  of  error.  The  negllgmce  char- 
ged may  be  briefly  stated:  First,  ''want  of 
reasonable  care,  in  not  taavliig  tiie  switch 
pnq>erly  set  and  adjusted,  and  In  not  keeping 
the  Implements  used  by  Its  servanta  and 
ployfis  In  setting  and  adjusting  the  swltchts 
so  that  dUIdren  and  ■  otbm  mlgftt  not  get 
them  and  Improperly  use  them,  and  that 
some  child  or  other  person  took  the  imple- 
ment and  moved  tbe  switch;  second,  the 
failure  to  bave  tbe  switch  properly  set  and 
adjusted,  and  the  nmnlng  at  a  high  rate  of 
speed  wben  tbe  svritcta  was  adjusted  for  Rail- 
road street  Instead  of  Page  avenue;  third, 
the  failure  to  approach  tbe  switch  with  cau- 
tion and  with  the  car  onder  control." 

It  Is  claimed  there  was  no  testimony  that 
would  warrant  the  sobmlsslon  of  tbe  case  to 
the  Jury  under  any  of^hese  claims.  Page 
avenue  runs  MzM^OOW!»d  street  i 
runs  In  a  norther^  auectlon.  (Reading  from 
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Page  avenue  to  Railroad  street  was  a  awltcb 
connectiiig  tbe  track  on  Page  avenue  wltb  the 
track  on  Railroad  atreet,  which  was  con- 
Btiwted  on^  a  few  rods  on  Ballroad  street. 
It  ia  claimed  hy  plaintiff  that  this  awltdi  is 
at  a  public  place  where  a  sood  many  chil- 
dren, and  espedally  boys,  coi^freKate;  that 
It  was  not  fastened;  that  It  was  opened  and 
closed  by  the  use  of  a  small  Iron  bar,  which 
was  habitually  left  by  tbe  emptoyfis  of  tbe 
road  on  tbe  ground  near  tbe  switch,  where 
anybody  who  desired  to  do  so  could  take  It 
and  open  tbe  swltfdi;  that  upon  the  date  In 
question  tbe  car  approached  this  switch  at  a 
rate  of  15  ot  20  miles  an  hour;  that  some  one 
had  thrown  tbe  switch  open,  making  a  curve 
In  the  tr8<^  which  tvA  the  motorman  did 
not  observe,  and,  as  a  result  thereof,  plaintiff 
received  severe  taijurles.  This  case  was  tried 
before  tbe  opinion  was  banded  down  in  tbe 
case  of  Noe  v.  Rapid  Railway  Oo.  (Mich.)  94 
N.  W.  743.  The  facts  disclosed  In  this  case 
show  a  much  greater  degree  of  negligence 
than  vras  disclosed  In  the  case  of  Noe  v.  Rail- 
road Co.,  snpra,  and  we  think  there  was  a 
case  tm  the  Jury. 

It  is  claimed  the  court  erred  In  admitting 
testimony  relative  to  the  neuritis  of  tbe  sd- 
atlG  nerve,  because  it  was  not  averred  In  tbe 
declaration.  The  averment  Is:  "And  thereby 
tbe  plaintiff  was  then  and  there  violently 
thrown  to  and  upon  the  ground  there,  and 
was  thereby  greatly  bruised,  hurt  and  wound- 
rd,  and  sustained  a  severe  concussion  of  the 
spine,  and  tbe  tissues  and  nerves  in  the  glu- 
teal region  of  tbe  right  hip  were  severely 
bruised  and  Injured,  causing  a  great  wast- 
ing and  sbrlnklng  ot  tbe  right  leg,  and  tbe 
nerves,  musdes,  and  tissues  tboreof ;  ai^  be 
has  become  permanently  disabled  from  pet- 
formtns  manual  labor  •  •  •  from  thence 
hitherto,  and  has  suffered  great  pain  and 
anguish  of  mind  and  body,  and  will  continue 
to  so  suffer  In  the  future,  and  became  and 
was  sick,  sore,  lame,  and  disordered,  and  so 
remained  for  a  long  «pace  of  time,  to  wit, 
from  thence  hitherto^"  etc.  We  Ibink  the 
declaration  was  broad  enough  to  admit  this 
testimony  under  Johnson  t.  McKee,  27  Mich. 
471,  and  Montgomery  v.  Railway  Co.,  108 
Mich.  46,  61  N.  W.  MS,  29  L.  B.  A.  287; 
Stmdgeon  v.  Sand  Beach,  107  Mich.  496,  66 
N.  W.  616;  McKprmick  v.  West  Bay  Olty, 
110  Mich.  205,  68  N.  W.  148;  Snyder  v.  Al- 
bion, 113  Mich.  275,  71  N.  W.  475;  Beath  v. 
Railway  Co.,  119  Mich.  612,  78  N.  W.  587; 
Fye  V.  Chapln.  121  Mich.  675,  80  N.  W.  797. 

It  la  claimed  the  court  erred  In  declining 
to  give  tbe  following  request:  "The  plaintiff 
Is  not  entitled  to  recover  for  defects  which 
existed  before  tbe  accident,  and  your  verdict 
must  not  Ignore  these  conditions.  Whatever 
effects  In  his  present  situation  are  due  to 
such  former  condition,  or  its  growth  or  de- 
TPlopment,  plaintiff  cannot  hold  defendant 
liable  for;  and.  In  awarding  damages,  if  you 
should  And  that  the  negligence  of  tiie  de- 
fendant Is  established,  nothing  should  be 


allowed  on  account  of  any  conditions  whldi 
grow  out  of  or  connected  with  the  former  de- 
fects." The  Judge  changed  the  Jury  upon 
that  subject  as  follows:  "In  considering  the 
question  of  damages,  I  Instmct  you  that 
plaintiff  Is  not  entltted  to  recover  for  de- 
fects which  existed  before  the  accident,  and 
your  verdict  most  not  ignore  these  con^U- 
tlons  If  yon  find  such  nmdltions  existing. 
Whatever  effects  in  this  present  situation 
are  due  to  such  fonno'  conditions,  If  any, 
or  its  growth  or  development,  plalntlfl  can- 
not hold  defraidant  liable  for;  and.  In  award- 
ing damages,  If  you  should  find  that  the  neg- 
ligence ot  tbe  defendant  is  established,  noth- 
ing should  be  allowed  on  account  of  any  con- 
ditions wbldi  grew  out  of,  or  are  cnmected 
wltb,  the  former  d^ects,  If  any.  The  plain- 
tiff ia  only  entitled  to  mc3k  damages  on  ac- 
count of  decreased  earning  power  as  In  ac- 
cmdance  with  his  former  physical  condition 
you  considered  Just,  and  you  are  at  liberty 
to  disregard  the  desnreclatlon  thereof  If  you 
find  It  existed  prior  to  tbe  accident,  arising 
out  of.  the  previous  physical  defects  of  the 
plaintiff."  The  pre-existing  injury,  and  Its 
nature  and  extent,  are  substantially  stated 
in  tbe  following  excerpt  from  the  testimony 
of  said  (dalntlff :  "The  Injury  occurred  when 
I  was  fourtera  years  old.  In  Wood  county, 
Ohio.  It  was  caused  by  falUi^  on  the  ice. 
I  have  not  been  prevented  from  working,  as 
a  result  of  that  tuJury,  since  I  have  been 
here.  •  •  •  Tbe  injury  affected  my  h4» 
Joint  or  leg.  It  was  not  my  right  1^  It 
was  my  left  one.  It  dM  not  affect  my  back. 
Of  conrae.  It  was  Jarred  In  tiiat  Joint  I 
didn't  say  that  It  threw  me  over  when  I  got 
tired.  I  said  I  stood  stooped  to  rest  myself. 
Just  changed  my  position  the  same  as  you 
would  U  you  were  tired.  It  was  not  because 
of  weakness  in  my  back."  We  do  not  think, 
under  the  proofs,  thore  vras  any  fkllnre  to 
properly  atate  the  law. 

One  eOisr  question  calls  tor  attentltni. 
During  Mr.  Hoil^can's  argument,  he  char- 
acterised some  of  tbe  defendant's  witnesses 
as  cattle,  to  which  Mr.  BaAworOi  asked  an 
exception.  "The  Court:  I  hardly  think  I 
would  make  those  remarks.  I  would  hardly 
class  them  as  cattle.  Mr.  Henlgan:  I  wilt 
retract  that  Mr.  Bark  worth:  I  dont  think 
the  Judge's  remark  cures  the  error.  I  don't 
want  to  waive  my  exception.  Mr,  Blair:  I 
don't  think  Mr.  Henlgan  lnt«ided  to  say  the 
men  were  cattle."  We  are  all  agreed  the 
remarlES  at  counsd  were  highly  improper, 
and  deserved  a  muth  severer  rebuke  than 
was  given  by  the  trial  Jndge.  Witnesses  at- 
tmd  court  in  response  to  subpoenas,  and  are 
entitled  to  considOTatlon,  histoid  of  vltnpera^ 
Hon.  If  Uien  is  anytlilng  in  the  testtmoty 
of  the  witness  whldi  calls  tm  criticism,  it  Is 
always  propor  to  make  It  but  it  does  not  Jus- 
tify calling  him  opprobrious  names.  If  coun- 
sel had  any  purpose  In  designating  the  wit 
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Isfled  tbat  purpose  had  been  accomplished  In 
thla  case,  we  should  not  hesitate  to  reverse 
It  tor  that  reason.  We  are  of  the  opinion, 
however,  that,  with  the  average  Juror,  lan- 
guage of  this  character  is  not  likely  to  have 
the  effect  expected  by  the  one  who  utters  it 
When  taken  in  connection  with  what  was 
said  by  the  Judge  and  by  the  counsel  asso- 
ciated with  the  attorney  who  uttered  It,  we 
are  not  satisfied  the  occurrence  worked  barm 
to  the  defendant 

The  other  questions  raised  by  counsel  bave 
been  examined,  but  we  do  not  deem  it  neces- 
sary to  discuss  them. 

Judgment  is  affirmed. 

Looker,  o.  j.,  and  oARPUNTnut  and 

MONTQOMBRY,  JJ.,  concurred. 

GRANT,  J.  (dissenting).  I  think  Qie  rec- 
ord shows  tbat  the  plalnttfl  made  a  case 
liroper  to  be  submitted  to  tbe  Jury,  unda  the 
majority  opinion  in  Noe  v.  Rapid  Railway 
Ca  (Mich.)  04  N.  W.  748.  But  I  think  the 
Judgment  should  be  reversed  for  another  rea- 
son. The  attfMmey  for  the  plalntlfl,  In  his 
argument  to  the  Jury,  called  the  defendant's 
witnesses  "cattle."  The  attorney  for  the 
defendant  properly  took  an  e»;eptlon,  when 
the  court  said:  "I  hardly  think  I  would 
make  these  remarks.  I  would  hardly  class 
them  as  cattle.  Mr.  Henlgan:  I  will  re- 
tract Mr.  Barkworth:  I  don't  think  the 
Judge's  r^nark  cures  the  error.  I  don't 
want  to  miive  my  exception."  Counsel  do 
not  make  such  remarks  to  Juries  unless  they 
think  that  they  and  their  clients  will  profit 
thereby.  It  is  true'  that  such  nnjustlflable 
and  uncalled-for  remarks  ought  to  be  prej- 
udicial to  the  cause  of  the  one  in  whose  in- 
terests they  are  made.  But  courts  have 
universally  recognized  the  fact  that  comisel 
make  them  for  a  purpose,  viz.,  to  prejudice 
the  Jury.  Courts  cannot  say  tbat  tbat  pur^ 
pose  has  not  been  accomidlshed,  and  have, 
as  a  rule,  reversed  Judgments  for  the  use 
of  such  language,  unless  the  court  has 
promptly  rebuked  the  attorney,  and  so  In- 
structed the  Jury  as  naturally  to  counteract 
the  poison  of  the  language.  The  language  In 
this  case  deserved  a  prompt  and  severe  re- 
buke. 8o  far  from  the  language  of  the 
court  being  a  rebuke,  Z  think  it  rather  added 
to  the  sting.  Such  mild  langnage  would 
ratber  convey  the  Idea  that  there  was  some 
doubt  in,  the  mind  of  the  Judge  as  to  the 
impropriety  of  the  language.  Nor  do  I  think 
that  the  retraction  took  away  the  sting.  It 
Is  one  of  those  cases  where  the  courts  hold 
that  the  effect  of  Ibe  language  Is  not  re- 
moved by  a  retractl<m.  If  it  be  the  rule 
that  a  retraction  Is  tbe  antidote,  attorneys 
disposed  to  Indulge  in  such  unprofessional 
conduct  will,  for  the  sake  of  the  effect  up- 
on the  Jury,  use  the  laoguflge,  and  then  my 
tiiey  retract  It  Tbe  only  proper  antidote 
la  tbe  prompt  and  sharp  rebuke  of  tbe  pre- 
siding Judge,  and  an  instruction  to  the  Jury. 


MALE  V.  CHAPMAN. 
(Supreme  Court  of  Michigan.  Oct  6,  1903.) 

PDBUC  LANDS  —  CLAIMS  —  CONPIRUATION  - 

QHNBRAL  EXBMPTIONS-CONSTBUC- 
TION— LACHES— NOTICE. 

1.  The  commiBsiocer  of  the  general  land  of- 
fice, pursuant  to  the  provisionB  of  Act  Gong. 
8«pt  26,  1850.  c.  69.  S  Stat.  469,  providuig  for 
the  settlement  of  claims  for  land  at  Sault  Ste. 
Marie,  confirmed  a  claim  for  land,  but  excepted 
certain  apeciSc  claims  "and  any  other  valid 
adverse  claim  which  may  be  found  to  exist 
within  the  limits  hereby  confirmed."  Beld,  tliat 
the  general  exception  contained  in  the  confirma- 
tion, read  in  connection  with  the  act  of  X850. 
did  not  leave  the  claim  open  to  contest  in  the 
courts,  but  the  exception  to  valid  claims  meant 
claims  foond  to  exist  by  tbe  officers  empowered 
to  act  under  that  law. 

2.  A  claimant  to  public  land  excepted  gen- 
erally from  an  order  of  the  commi^loDer  of 
the  genetal  land  office  confirming  a  claim  In 
another,  who  allows  over  30  years  to  elapse 
without  moving  in  the  matter,  la  guilty  of 
laches  defeating  his  right 

S.  Where  notice  of  hearing  before  the  land 
officers  for  the  confirmation  of  a  claim,  pursuant 
to  the  act  of  Congress  of  1850,  providing  for 
the  settlement  of  ctalms  for  land  at  Sault  Ste. 
Marie,  was  given  by  serving  a  personal  notice 
on  the  parties  known  to  be  Interested  in  dw 
claim  and  also  by  publication,  the  notice  was 
EEUfllcient,  and  the  decision  at  the  hearing  iras 
binding  on  those  acquiring  title  after  die  Insti- 
tution of  the  proceedings. 

Appeal  from  Cireult  Court  Chippewa 
County,  In  Chancery;  Joseph  H.  Steere, 
Judge. 

Suit  by  William  H.  Male  against  Charles 
H.  Chapman.  From  a  decree  for  pblntUf, 
defendant  appeals.  Affirmed. 

John  W.  Shine, '  for  appellant  John  A. 
Colw^  (Oeoige  A,  Cady,  of  couns^,  for  ap- 
pellee. 

MONTOOMERT,  J.  In  1860.  Congress 
passed  an  act  (Act  Sept  20,  ISBXt,  e.  68,  9 
Stat  460)  providing  for  the  examination  and 
settlement  of  claims  for  land  at  Sanlt  St& 
Marie.  This  act  provided  tliat  the  renter 
and  the  receiver  of  the  land  office,  i^n  filing 
of  claims,  should  proceeA  to  take  testimony 
as  to  the  occupancy  and  rights  of  claimants, 
provided  tbat  a  map  should  be  made  and 
transmitted  to  tlie  commissioner  of  the  gen- 
eral land  office,  and  provided  tbat  tbe  de- 
cision of  the  commissioner  should  in  every 
case  be  final  and  binding  upon  tbe  parties 
and  government  and  tb£t  be  should  have 
power  to  affirm  or  modify  the  declsloDS  of 
the  retfster  and  ttie  receiver.  Thtte  were 
two  classes  of  claims  provided  fw— one  to 
be  made  by  the  person  or  tbe  legal  represen- 
tatives of  any  pmim  under  original  claims 
which  bad  heea  altered  jonder  a  previous  act 
of  Congress  in  1823  \Aet  Feb.  21,  1S23,  c  1<K 
S  Stat  724),  and  tbe  other  tbe  claim  of  sny 
bona  fide  occupant  who  bad  entered  upon 
lands  sod  made  improvements.  Tbe  com- 
plainant derives  his  title  from  tbe  owners  of 
claim  No.  131.  The  defendant  claims  to  be 
equitably  entltied  to  the^nd  in  dispute  un- 
der a  claim  m»^z|^,^9d0^raiun,  and 
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known  as  claim  No.  69.  The  land  In  dispute 
In  this  controversy  Is  within  the  boundaries 
of  each  of  these  claims,  claim  No.  69  cover- 
ing a  portion  of  the  land  covered  by  claim 
No.  131.  The  claim  of  Samuel  Ashmun  was 
filed  December  21.  1852.  On  April  4,  1853, 
the  register  and  the  receiver  recommended 
the  confirmation  of  this  claim,  and.  Indeed, 
assumed  to  confirm  It,  but,  as  we  have  seen 
by  reference  to  the  act,  the  power  of  final 
confirmatloii  rested  with  tlie  commissioner  of 
the  general  land  ofllce,  and  no  final  action 
confirming  this  claim  No.  58  was  bad  at 
that  time,  and  none  has  since  taken  place. 
Again,  In  1855,  tlie  records  show  that  claim 
No.  59  wae  under  advisement  by  the  register 
and  the  receiver,  and  that  It  then  wag  un- 
derstood to  be  in  conflict  with  claim  No.  131 
and  oQier  claims.  The  report  favoring  the 
allowance  of  claim  No.  59  was  made  by  the 
receiver  alone,  the  register  being  disquali- 
fied. The  receiver  also  r9ported  favorably 
on  claim  131,  but  gave  It  a  width  of  only  45 
links,  which  would  leave  it  without  conflict 
with  claim  59.  Claim  No.  131  came  before 
tbe  commissioner  for  confirmation  on  the 
10th  of  July,  1858.  At  this  time  the  claim 
was  confirmed  for  land  within  certain  metes 
and  bounds,  Including  tbe  land  here  In  con- 
troversy, excepting  from  the  land  specifically 
certain  claims  by  number,  "and  any  other 
valid  adverse  claim  which  may  be  found  to 
exist  within  the  limits  hereby  confirmed;  the 
exceptions  herein,  special  and  general,  un- 
der this  No.  131,  being  hereby  expressly  ex- 
cluded from  the  confirmation  and  limits  of 
said  claim  No.  131."  Claim  No.  131,  as  al- 
lowed, had  a  width  of  4  chains.  The  bound- 
aries of  131  Included  tbe  whole  or  a  portion 
of  claims  64,  65,  66.  67,  58,  59,  60,  CI,  62, 
63,  70,  and  71,  and  all  of  these  claims  were 
excepted  from  tbe  confirmation  in  terms  and 
by  number,  excepting  claims  57,  58,  69,  and 
61,  and  one  of  tbe  questions  Involved  In  this 
case  Is  whether.  In  view  of  the  express  desig- 
nation of  these  excepted  pending  claims,  the 
pf-neral  exception  contained  in  the  conflrma- 
tion  of  No.  131  should  be  held  to  include 
claim  No.  59,  then  known  to  be  a  pending 
claim,  In  conflict  with  claim  131.  But  the 
confirmation  was  not  allowed  to  rest  here. 
On  May  1,  1802,  Samuel  Ashmun,  Stephen 
R.  Wood,  Julia  Hopkins,  and  Samantha 
Johnson  made  f^ipllcatlon  to  have  the  adju- 
dication on  claim  131  opened,  and  a  rehear- 
ing granted.  It  Is  asserted  In  tbe  affidavit 
of  Ashmun  that  claim  No.  131  Includes  the 
house  and  lot  where  he  settled  and  erected 
his  house  on  his  arrival  at  the  Sault,  the 
same  used  and  occupied  by  him  personally 
for  almost  20  years,  and  also  tlte  one  since 
occupied  by  him  up  to  the  present  time.  On 
the  rehearing,  Samuel  Ashmun,  In  his  claim 
before  the  register  and  the  receiver,  did  not 
assert  a  claim  under  59,  but  made  another 
claim  under  No.  60,  and,  after  releasing  a 
portion  of  that,  bad  the  remainder  confirmed 
b>  him,  and  an  order  was  made  confirming 


land  claim  No.  ISl,  exc€fit  ai  to  the  por- 
tions allowed  to  Ashmun  and  other  contest- 
ants on  this  hearing.  The  record  shows  that 
personal  notice  of  this  hearing  was  given  to 
all  parties  known  to  be  Interested  In  claim 
No.  131,  and  also  notice  by  publication.  It 
is  contended  by  complainant  that  this  deter- 
mination on  the  rehearing  concludes  Samuel 
Ashmun  and  his  grantees.  On  the  other 
hand.  It  Is  contended  that,  aa  Samuel  Ash- 
mun bad  at  this  time  parted  with  his  title, 
and  as  the  statute  does  not  In  terms  provide 
for  notice  by  publication,  the  declsim  does 
not  conclude  tbe  purchaser.  The  facts,  as 
they  appear,  are  that,  shortly  after  the  ac- 
tion of  the  register  and  the  receiver  In  1S53, 
Samuel  Ashmun  conveyed  claim  No.  59  to 
Silas  H.  Ashmun  by  deed  with  warranty 
against  all  lawful  claims  except  the  United 
States.  Silas  H.  Ashmun  never  Intervened 
In  the  proceeding  before  the  register  and  tbe 
receiver  or  the  commissioner  of  tbe  general 
land  office.  So  far  as  tbe  record  discloses, 
none  of  these  officers  had  knowledge  of  Silas 
H.  Ashmun's  claim.  From  the  time  of  the 
transfer  to  the  date  of  flling  this  bill,  no  pro- 
ceedings bad  been  taken  by  him  or  his 
grantees,  either  to  secure  a  confirmation  by 
the  commissioner  of  claim  No.  59,  or  to  In- 
tervene In  claim  Xo.  131.  The  general  ex- 
ception contained  In  the  confirmation  of  claim 
No.  131  must  be  read  In  connection  with  the 
act  of  1850,  and,  having  In  view  the  pur- 
poses of  this  act.  It  was  clearly  not  the  In- 
tention to  leave  the  claim  open  to  contest  In 
tbe  courts,  and  the  exception  of  valid  claims 
foimd  to  exist  means  claims  found  to  exist 
by  the  oUicers  empowered  to  act  under  the 
terms  of  that  statute.  Silas  H.  Ashmun 
and  his  grantees  have  allowed  a  third  of  a 
century  to  elapse  without  moving  in  this 
matter,  and  It  seems  to  me  that  laches  alone 
constitute  a  sufficient  answer  to  defendant's 
claim.  But  more  than  this,  I  tblnk  It  clear 
that  all  tbe  notice  that  the  case  was  suscep- 
tible of  was  given  of  the  rehearing  In  18G2. 
Personal  notice  was  served  upon  the  parties 
appearing  by  the  record  to  have  an  Interest, 
and,  In  addition  to  this,  notice  was  published. 
By  analogy  to  an  action  at  law,  the  flnal 
deternilnation  In  this  proceeding  would  be 
binding  upon  those  who  acquired  title  after 
the  Institution  of  tbe  proceedings.  24  Am. 
&  Eng.  Enc.  p.  T4S. 

The  circuit  juifge  made  a  decree  affirming 
complainant's  title,  and  this  decree  Is  affirm- 
ed, with  costs.  The  other  Justices  concur- 
red. 


GBBEN  «t,aL  t.  GBANT. 

(Supreme  Court  of  Michigan.  Sept.  30,  1908.) 

HORTQAGeS-^OVENANT  TO  PAT  TAXES-- 
UBtJRT. 

1.  A  tax  anessment  against  a  mortgagee, 
based  oa  his  mortgage,  is  within  the  mortga- 
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gor'a  GOTeoaDt  to  pay  all  aasessments  "on  or 
on  accoaot  of  the  mortgage  or  the  debt  secur- 
ed thereby." 

2.  Under  Pnb.  Acta  1899,  No.  207,  p.  323, 
making  it  lawful  to  Etioulate  for  payment  of 
interest  not  exceeding  7  per  cent,  per  annum, 
and  Comp.  Laws  lw7,  S  4857,  providing,  if  it 
appear  that  a  neater  rate  of  interest  has  been 
directly  or  indirectly  reserred,  taken,  or  re- 
ceived than  is  allowed  by  law,  the  debtor  shall 
not  be  compelled  to  pay  any  interest,  ac  agree- 
ment of  the  debtor  to  pay  o  per  cent,  interest, 
and,  In  addition,  all  taxes  levied  against  the 
creditor  on  account  of  the  debt,  is  not  usurious 
If  the  creditor  did  not  know  at  the  time  the 
contract  was  made  that  the  taxes  would  exceed 
2  per  cent.,  and  in  such  esse,  though  they  do 
exceed  2  per  cent.,  the  whole  amount  can  be 
enforced  affdnst  tbe  debtor. 

Hooker,  0.  dissenting. 

Appeal  from  Circuit  Oonrt,  Baj  Oonnty.  In 
Otiancery;  Theod<H»  F.  Sbepard,  Judge. 

Suit  by  Mary  BL  Green  and  otbers  agalnat 
Emdlne  M.  Grant  Decree  for  complain- 
ants.  Defendant  appeals.  Affirmed. 

John  L.  Stoddard,  for  appellant.  Simon- 
son.  GlUett  &  Clark,  for  appellees. 

OARrENTBR,  X  This  is  an  appeal  In 
chancery  from  a  decree  for  the  foreclosure 
of  a  mortgage.  The  mortgage  was  given 
by  defendant  to  complainants  imder  date  of 
December  11,  1899,  to  secure  a  loan  for  $12,- 
000.  It  contained  a  covenant  by  the  mort- 
gagor to  pay  all  taxes  and  assessments  levied 
npon  the  mortgaged  property,  "or  upon  or  on 
account  of  this  mortgage  or  the  indebted- 
ness secured  hereby,  or  upon  the  Interest  or 
estate  In  said  lands  created  or  represented 
by  this  mortgage  or  by  said  indebtedness, 
whether  levied  against  said  mortgagor,  her 
legal  representatives  or  assigns,  or  other- 
wise." Another  paragraph  gave  the  mort- 
gagees the  usual  right  to  pay  these  taxes 
in  default  of  their  payment  by  the  mortgagor, 
and  to  add  the  sums  so  paid  to  the  mort- 
gage debt  The  only  question  in  dispute 
between  the  parties  is  as  to  whether  these 
clauses  Imposed  upon  defendant,  as  mort- 
gagor, the  liability  to  pay  the  personal  mort- 
gage taxes  assessed  against  complainants  In 
1900  and  1901.  In  order  to  narrow  the  con- 
troversy as  far  as  possible,  defendant,  prior 
to  the  filing  of  the  bill,  paid  all  sums  claim- 
ed to  be  due  for  principal  and  Interest  ex- 
clusive of  taxes,  and  complainants  released 
all  of  the  mortgaged  property  excepting  one 
lot  A  bill  was  then  filed  upon  the  theory 
that  the  mortgagor  was  In  default  for  fail- 
ure to  pay  the  amount  represented  by  these 
taxes.  Defendant  filed  a  cross-bill,  framed 
on  the  theory  that  the  mortgage  was  paid 
in  full,  and  that  the  complainants  were  lia- 
ble for  the  statutory  penalty  for  failure  to 
discharge  it  The  circuit  judge  held  that  the 
amounts  paid  for  taxes  were  properly  charge- 
able against  defendant  as  part  *of  the  sum 
secured  by  the  mortgage,  and  entered  the 
usual  decree  of  foreclosure  and  sale,  from 
which  the  defendant  appeals. 

The  aasesBment,  as  it  appeared  oa  tbe 


roll,  was,  in  1900,  "Personal,  $12,000,"  and, 
in  1901,  "Personal  $13,000."  It  was  shown 
that  in  each  instance  the  assessment  to  the 
extent  of  $12,000  was  based  on  the  mortgage 
in  question.  That  tills  constituted  an  as- 
sessment "upon  or  on  account  of  the  mort- 
gage or  the  debt  secured  thereby"  is  obvious. 
It  is  said  by  defendant  that  the  assessment 
is  against  the  person,  because  of  his  own- 
ership of  the  mortgage;  but  conceding  this, 
the  assessment  is  clearly  "on  account  of  his 
ownerslilp  of  the  mortgage.  See  Attorney 
General  v.  Board  of  Supervisors,  71  Mich.  K. 
38  N.  W.  639. 

Is  the  agreement  to  pay  5  per  cent  In- 
terest and  all  taxes  and  assessments  levied 
on  account  of  the  mortgage  or  the  debt  se- 
cured thereby— the  aggregate  of  taxes  aad 
Interest  amounting  to  7%  per  cent,  or  three- 
fourths  of  1  per  cent.  In  excess  of  the  max- 
imum legal  rate— usurious  ?  Complainants 
contend  that  the  court  should  say  as  a  mat- 
ter of  law  that  no  agreement  by  the  mort- 
gagor to  pay  taxes  on  the  mortgage  Indebt- 
edness is  usurious.  Defendant  contends  that 
the  court  should  say  as  a  matter  of  law  that 
all  such  agreements  are  usurious  when  tbe 
aggregate  of  the  interest  and  taxes  exceeds 
the  maximum  rate  authorized  by  law.  The 
effect  of  complainants'  contention  is  to  make 
valid  agreements  to  pay  the  maximum  rate  of 
Interest  allowed  by  law  and  the  taxes  in 
addition  thereto.  The  effect  of  defendant's 
contention  Is  to  make  invalid  all  such  agree- 
ments, even  though  at  the  time  the  agree- 
ment was  made  the  parties  to  the  contract 
supposed  that  tbe  aggregate  of  Interest  and 
taxes  would  be  less  than  the  rate  author- 
ized by  law.  In  our  Judgmeht  neither  of 
these  contentionB  is  sound.  In  support  of 
tlielr  contention,  complainants  rely  upon  tbe 
decision  of  this  court  in  the  case  of  Oommoo 
Council  V.  Board  of  Assessors,  91  Mich.  78, 
ei  N.  W.  787,  16  U  R.  A.  69.  It  was  there 
held  that  an  agreement  to  pay  the  taxes 
Imposed  under  the  law  of  1891  upon  tbe 
mortgagee's  Interest  in  the  estate  did  not 
render  tbe  contract  usiurlous.  The  ground 
upon  which  this  decision  was  based  is  there- 
in stated  as  follows  (see  page  97,  91  Mlcb., 
p.  794,  51  N.  W.,  16  L.  R.  A.  59):  "Such  an 
agreement  does  not  amount  to  a  reservatioD 
of  interest,  but  la  in  the  nature  of  an  agree- 
ment to  preserve  the  estate  which  consti- 
tutes the  securityv  and  Is  no  m<^e  unlawful 
than  an  agreement  to  keep  the  property  in- 
sured with  a  similar  purpose."  In  our  Jodjr- 
ment,  tMt  decision  Is  inapplicable  to  tbe 
present  case.  When  defendant  pays  a  tai, 
as  in  this  case,  on  accoimt  of  complainants' 
ownership  of  the  mortgage  indebtedness,  be 
Is  not  making  a  payment  to  preserve  the  se- 
curity, but  he  Is  paying  money  for  the  com- 
plainants' benefit,  precisely  as  if  paid  direct- 
ly to  complainants.  Nor  can  we  approve  tbe 
decision  of  Dubose  Parker,  13  Ala.  7T9, 
relied  upon  by  cpmtOat^iii&te^  Jd^at  case 
the  borrower  ^liii^iiSi^Nd^ittS^tBe  tax  on 


Mich.) 


OBBEN  T.  QBANT. 


685 


tbe  ijadebtedneBS  In  addition  to  the  highest 
rate  of  Interest  allowed  by  the  stat- 
ute. The  court  decided  that  the  agreement 
was  not  usurlouB.  saying:  "The  law  has 
deemed  it  wise  and  jnst  to  permit  the  lender 
to  realize  as  profit  eight  per  cent  per  an- 
num for  the  loan  of  his  funds.  By  the  con- 
tract In  qneatlon  he  recelres  no  more:  The 
payment  of  the  tax  upon  the  loan  la  not 
very  dissimilar  from  the  payment  of  ex- 
penses for  conreyances,  which  are  usually 
borne  by  the  borrower."  We  are  bound  to 
disapprove  this  reasoning.  When  tbe  lender 
received  8  per  cent,  and  the  payment  of  his 
own  taxes,  be  dtd  receive  more  than  8  per 
cent.  The  payment  of  tbe  taxes  is  quite 
different  from  the  payment  of  expenses  for 
conveyances.  Tbe  payment  of  tbe  tax  re- 
lieves tbe  lender  from  an  oUlgatioo  which 
clearly  rests  upon  him— an  obligation  which 
did  not  arise  by  reason  of  the  loan;  while 
tbe  payment  of  expenses  for  conveyances  la 
a  mere  reimbursement  for  an  outlay  occa- 
sioned by  making  the  loan.  By  the  state- 
ment, "The  law  has  deemed  It  wise  to  per- 
mit the  lender  to  realize  as  proQt  eight  per 
cent,  per  annum  for  tbe  loan,  of  his  funds," 
It  is  obviously  Intended  to  assert  that  the 
law  permits  the  lender  to  receive  from  the 
borrower  the  maximum  rate  of  Interest  au- 
thorized by  law  In  addition  to  tbe  taxes 
assessed  on  account  of  bis  ownership.  We 
are  bound  to  say  that  the  law  of  Michigan 
cannot  receive  this  construction.  The  stat- 
ute of  this  state  (see  Act  No.  207,  p.  323, 
Pub.  Acts  1899)  makes  It  lawful  for  the 
patties  to  stipulate  In  writing  for  the  pay- 
ment of  any  rate  of  Interest  not  exceeding 
1  per  cent,  per  annum,  and  [u^ovldes  (see 
Oomp.  Laws  1897,  {  4857):  "If  It  shall  ap- 
pear that  a  greater  rate  of  Interest  had  been 
directly  or  indirectly  reserved,  taken  or  re- 
ceived than  Is  allowed  by  law,  the  defend- 
ant shall  not  be  compelled  to  pay  any  Inter- 
est thereon."  We  should  disregard  sound 
principles  of  statutory  constmctlou  (see  Bul- 
lock V.  Taylor,  89  Mlcb.  137,  33  Am.  Rep. 
356).  If  we  decided  that  this  statute  did  not 
forbid  the  lender  of  money  exacting  for  Its 
use  all  beneficial  consideration  which  exceed- 
ed the  maximum  legal  rate  of  interest.  Oom- 
plalnants  also  refer  to  the  case  of  Banks  v. 
McClellan,  24  Md.  62,  87  Am.  Dec.  594,  where 
It  was  said:  "We  consider  that  the  charges 
for  taxes  on  the  mortgage,  with  simple  In- 
terest OQ  each  item  from  the  time  it  was 
paid,  are  allowable,  Mr.  McOlellan  having 
agreed  to  pay  them,  and  the  law  author- 
izing such  payments  without  Incurring  usu- 
ry." We  cannot  regard  this  case  aa  an  au- 
thority of  value  to  complainants'  position. 
Opposed  to  the  case  of  Duboae  v.  Parker, 
and  In  harmony  with  these  views,  is  Meem 
V.  Dnlaney,  88  Va.  674,  14  a  B.  363.  There 
it  was  decided  that  an  agreement  to  pay  6 
per  cent.  Interest  (the  maximum  rate  under 
the  statntes  of  Virginia}  and  tbe  state  taxes 
was  nauiioQS. 


Nor  can  we  assent  to  the  contention  of 
defendant  that  a  contract  is  usurious  be- 
cause the  aggregate  of  interest  reserved  and 
taxes  paid  exceeds  the  maximum- allowed  by 
tbe  statute.  In  our  Judgment,  such  a  con- 
tract Is  not  usurious  per  se.  Whether  or  not 
it  is  usurious  depends  upon  the  Intention 
of  tbe  lender.  If,  at  tbe  time  the  contract 
was  made,  be  knew  that  the  aggregate  of 
Interest  reserved  and  taxes  to  be  paid  would 
exceed  the  statutory  rate — as  he  would  if 
the  interest  reserved  was  the  maximum  In- 
terest—the contract  is  usurious.  If,  on  tbe 
other  hand,  at  that  time  he  believed  that 
tbe  aggregate  of  interest  and  taxes  would 
not  exceed  the  maximum  rate  allowed  by 
statute,  it  would  be  as  contrary  to  law  as  to 
good  morals  to  declare  it  usurious.  "It  Is  the 
essence  of  an  usurious  transaction  that  there 
shall  be  an  unlawful  and  corrupt  Intent  on 
tbe  part  of  tbe  lender  to  take  Illegal  inter- 
est and  so  we  must  find  before  we  can  pro- 
nounce the  transaction  to  be  usurious."  Oon- 
dlt  V.  Baldwin,  21  N.  Y.,  at  page  221,  78  Am. 
Dec.  137;  Nourse  v.  Prime,  7  Johns.  CJh.,  at 
page  77,  11  Am.  Dec.  403;  Bank  of  United 
States  V.  Waggener,  9  Pet.,  at  pa^e  399,  9 
L.  Ed.  168;  Elliott  v.  Sugg,  IIB  N.  a  236, 
20  S.  a  450;  Varick  v.  Oane,  4  N.  J.  Ch., 
at  page  184;  Tyler  on  Usury,  p.  103.  The 
principle  stated  above  is  not  confined  In  its 
application  to  cases  where  the  interest  has 
been  paid  parity  In  merchandise.  It  applies 
where  the  interest  has  been  paid  entirely 
In  money,  and  that  In  excess  of  the  statutory 
rate,  where  there  waa  an  intention  to  take 
no  more  than  the  legal  rate.  See  Duncan  v. 
Maryland  Savings  Institution,  10  Gill  &  J.,  at 
page  311;  Duvall  v.  Farmers'  Bank  of  Mary- 
land, 7  Gill  &  J.  44.  Can  we  say  that  tbe 
mortgagee  In  this  case  Intended  by  the  trans- 
action to  take  unlawful  Interest?  Did  be 
intend  that  he  would  secure  more  than  7 
per  cent,  interest  upon  bis  Investment?  He 
knew  that  the  interest  promised  him  was 
5  per  cent  If  he  knew  that  the  taxes  as- 
sessed on  account  of  the  mortgage  Indebted- 
ness would  exceed  2  per  cent.,  tbe  transac- 
tion was  usurious;  otherwise  It  was  not 
Did  he  know  that  the  aggregate  of  taxes 
would  exceed  2  per  cent?  The  record  does 
not  enable  us  to  answer  this  question.  We 
know  that  In  many  localities  In  this  state— 
and  we  think  It  may  be  said  that  In  moat 
localities— the  aggregate  of  taxes  does  not 
exceed  2  per  cent  We  cannot  therefore, 
say  that  the  mortgagees,  at  the  time  this 
contract  was  made,  knew  that  the  aggre- 
gate of  taxes  would  exceed  2  per  cent  We 
are  bound,  therefore,  to  say,  under  tbe  au- 
thorities above  dted,  that  there  is  no  aucb 
proof  of  an  Intent  to  take  unlawful  Intereat 
as  Juatlfies  us  In  pronouncing  tbe  transaction 
to  be  usurious. 

Does  the  conclusion  that  the  transaction 
was  not  usurious  justify  us  In  requiring  de- 
fendant to  perform  a  contract  ■whlcb^  in  ef- 
fect  compels  him  tdigjtna^  InMrtQ^^ess 
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of  7  per  cent?  We  ttilnk  it  does.  If  the 
contract  was  forbidden  by  law.  all  interest, 
and  not  merely  that  which  exceeds  7  per 
cent,  most  be  forfeited.  If  the  contract  was 
not  forbidden  by  law,  it  Is  legal  and  en- 
forceable accordiJig  to  its  terms.  While  tliis 
particular  question  was  not  discussed  in  Dun- 
can T.  Maryland  SaTlngs  Institution  or  In 
Duvall  T.  Farmers*  Bank  of  Maryland,  su- 
pra, it  Is  to  be  observed  that  In  each  of  these 
cases  the  borrower  of  money  was  compelled 
to  pay  interest  In  excess  ,of  the  legal  rate. 
In  our  Judgment,  this  case  cannot  as  urged 
by  our  Brother  HOOKBU,  be  decided  upon 
the  presumption  that  the  parties  intended 
by  their  contract  to  include  taxes  only  to 
an  amount  which,  with  the  interest  reatsrv- 
ed,  would  equal  7  per  cent  The  express 
language  the  parties  have  deliberately  used 
precludes  the  adoption  of  any  such  presump- 
tion. The  mortgagor  expressly  agreed  to 
"pay  all  taxes  and  assessments  *  *  *  levied 
•  •  •  on  account  of  this  mortgage  or  the 
Indebtedness  secured  hereby."  To  construe 
this  agreement  as  If  It  contained  the  provi- 
sion, "not  exceeding  two  per  cent.,"  Is,  in 
our  judgment  to  make  a  contract  for  the 
parties  which  tbey  themselves  did  not  make. 
The  principle  that  "an  agreement  will  not 
be  adjudged  to  be  illegal  which  Is  capable 
of  a  construction  which  will  uphold  and 
make  It  valid"  has,  we  think,  no  application, 
because  the  agreement  in  question  is  not 
capable  of  the  construction  contended  for. 

We  agree  with  the  complainants  that  de- 
fendant Is  not  Justified  In  making  any  claim 
of  relief  on  the  ground  of  mutual  mistake. 

The  decree  of  the  lower  court  will  be 
affirmed. 

MOORE.  GRANT,  and  MONTGOMERY, 

JJ.,  concurred. 

HOOKER,  C.  J.  (dissenting).  The  ques- 
tion raised  by  this  record  is  whether  an 
agreement  by  a  mortgagor  of  land  to  pay 
S  per  cent  interest  upon  the  amount  secured 
by  note  and  mortgage,  and  In  addition  "all 
taxes  and  assessments  which  shall  be  levied 
upon  said  lands,  or  on  account  of  this  mort- 
gage or  the  indebtedness  secured  thereby,  or 
upon  the  interest  or  estate  in  said  lands  cre- 
ated or  represented  by  this  mortgage  or  by 
said  indebtedness,  whether  levied  against 
the  mortgagor,  her  legal  representatives  or 
assigns,  or  otherwise,"  Is  usurious.  Inas- 
much as  the  highest  lawful  rate  of  Interest 
in  this  state  was  then  7  per  cent.,  the  con- 
tract was  not  usurious  per  se.  If  a  promis- 
sory note  or  bond  should  stipulate  that 
the  payee's  or  obligee's  taxes  thereon  should 
be  paid  by  the  maker  or  obligor  In  addi- 
tion to  the  highest  lawful  rate  of  Interest, 
there  can  t>e  no  qoestion  that  the  contract 
vrould  be  usurious.  Counsel  do  not  seem  to 
question  this,  bat  Insist  that  an  agreement 
by  a  mortgagor  to  pay  taxes  does  not  fall 
within  the  rule,  basing  hia  contention  upon 
•ome  cuei  which  he  dtea.  The  first  of  these 


iB  the  case  of  Banks  t.  McOlellan,  24  Md. 
62,  87  Am.  Dec.  594.  AU  that  was  there 
aaid  upon  the  subject  vraa  that:  "We  cod- 
Bider  the  charges  for  taxes  tm  the  mortgage, 
with  simple  interest  on  each  item  from  tbe 
time  it  was  paid,  are  allowable,  Mr.  McCld- 
lao  having  agreed  to  pay  them,  and  the  law 
authorizing  such  paymrats  without  incurrhig 
usury."  Whether  there  was  ot  was  not  a 
statute  authorizing  it  does  not  appear.  Per- 
haps an  inference  that  there  was  such  Is 
proper;  bat,  if  not  there  is  nothing  to  sbow 
that  such  taxes  were  not  taxes  which  were 
assessed  against  the  mortgagw  upon  bis 
property,  and  which  he  should  of  right  pay. 
There  Is  not  an  IntimatioQ  that  the  mort- 
gagee profited  by  such  payment  and,  If  not. 
there  was  not  usury. 

The  next  case  is  Dubose  v.  Park^,  13  Ala. 
780,  where  an  agreement  by  the  maker  of 
a  note  to  pay  the  highest  rate  of  Interest  al- 
lowed by  law,  and  taxes  assessed  to  tbe 
payee,  was  held  not  usurious.  It  Is  a  case  In 
point  supporting  complainants'  claim,  but 
based  upon  sucb  fallacious  reasons,  and  so 
at  variance  with  principle,  that  we  cannot 
follow  It 

The  other  case  Is  one  of  oar  ownr-Com- 
mon  Council  v.  Board  of  Assessors.  91  Mich. 
78,  51  N.  W.  787,  16  L.  B.  A.  59— where  It 
was  held  tbat  an  agreement  to  pay  all  taxes 
assessed  against  all  interests  in  the  real 
property  owned  by  the  mortgagor,  includlo; 
the  Interest  granted  to  tbe  mortgagee,  was 
not  usurious.  Under  our  law  a  mortgagee 
takes  only  a  lien  by  way  of  security,  leav- 
ing the  legal  title  in  the  mortgagor.  It  was 
said  that  "such  an  agreement  does  not 
amount  to  a  reservation  of  interest  but  Is 
in  the  natiu%  of  an  agreement  to  preserve  the 
estate,  which  constitutes  the  security,  and  Is 
no  more  unlawful  than  an  agreement  to 
keep  the  property  Insured  with  a  similar  pur- 
pose." It  Is  manifest  that  If  the  debtor 
should  pay  his  debt  acc(»tling  to  agreemeaL 
the  creditor  would  get  no  benefit  for  the  tax 
paid  by  him  upon  the  land;  nor  would  be  If 
he  did  not,  because  on  foreclosure  he  could 
recover  only  his  debt  and  lawful  interest 
through  sale.  His  Interest  in  the  land  would 
then  be  gone,  as  would  the  money  paid  for 
taxes  upon  It  Tbe  case  of  Kidder  v.  Vaa- 
dersloot  114  III.  183.  28  N.  B.  460.  Is  in  point 
on  that  proposition.  On  the  other  Itand,  as 
agreement  to  pay  6  per  cent  on  a  liond,  and 
to  save  the  obligee  harmless  from  state  tax- 
es, was  held  to  be  usurious.  Meem  v.  Do- 
laney,  88  Va.  674,  14  8.  B.  863.  There  are 
many  Instances  where  a  contract  Is  not  per 
se  usurious.  That  could  be  said  in  this 
case,  for  the  contract  does  not  Indicate  that 
the  taxes  will  swell  the  Interest  to  more 
than  a  7  per  cent  rate.  Many  cases  bold 
tbat  an  agreement  to  pay  premiums  nptn 
life  Insurance  as  a  part  consldenitiw  (or  a 
loan  already  drawing  tlie  hl^est  rate  of 
Intwest  la  asurioqs,  biit/1lietettai|,fflibii«i  to 
tbat  It  1>  not  iHiiA£UHHySkSiit  ^ 
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1)6  Shown  to  be.  See  Webb  on  Usury,  | 
326,  and  notes.  In  Boone  on  Morts.  S  81, 
it  l8  said  that  an  agreement  to  pay  taxes  on 
a  mortgage  Is  not  necessarily  usurious;  cit- 
ing Banks  t.  McCIellan,  24  Md.  62,  87  Am. 
Dec.  594,  wbich  Indicates  tbe  author's  un- 
deratandtng  of  that  case.  It  goes  without 
saying  that  it  may  not  be  usurious  per  se, 
for  the  aggregate  of  the  Interest  reserved 
and  the  taxes  promised  to  be  paid  or  after- 
wards levied  may  not  exceed  lawful  interest. 

la  the  present  case  the  contract  plainly 
reqaires  tbe  maker  of  note  and  mortgage 
to  pay  5  per  cent  and  taxes  which  may  be 
assessed  thereon  as  a  credit  agaioBt  the 
luiyee.  If  It  could  be  said  that  It  was  a  cer- 
tainty that  the  taxes,  etc.,  will  not  exceed 
2  per  cent.,  It  could  not  be  said  to  be  a  usuri- 
ous contract  If  it  could  be  said  from  the 
contract  that  they  would,  It  would  be  as 
clearly  usurious;  but  as  It  could  not  be 
known  what  the  taxes  would  be  when  the 
contract  was  made  it  cannot  be  said  to  be 
usnrions  per  se.  The  sequel  has  proved  tbat 
the  taxes  were  2%  i>er  cent.,  and  It  Is  now 
Insisted  tbat  the  complainants  must  suffer  a 
forfeiture,  because  they  have  not  discharged 
the  mortgage;  and  upon  the  same  principle 
it  might  also  be  claimed  that  all  unpaid  in- 
terest should  be  forfeited.  Without  express- 
ing nn  opinion  as  to  whether  or  not  such 
would  be  the  necessary  result  in  any  case.  It 
need  not  be  in  this,  for  we  think  this  con- 
tract is  susceptible  of  a  construction  which 
will  make  It  valid.  It  is  a  rule  of  construc- 
tion that  contracts  shall  be  so  interpreted  as 
to  make  them  valid,  rather  than  illegal, 
where  the  language  will  permit  Thus,  in 
Meirlll  V.  Melcholr,  30  Sllss.  516,  it  is  said, 
"Every  presumption  of  law  la  In  favor  of 
tbe  legality  of  a  contract,"  and  In  Crittenden 
T.  French,  21  111.  5dS,  that  "the  law  will  not 
■§  construe  a  contract  as  to  make  It  Illegal 
when  ft  will  bear  a  different  construction 
making  it  legal."  In  Ormes  t.  Dauchy,  82 
N.  Y.  443,  37  Am.  Rep.  688,  It  was  said, 
"The  law  wiU  not  presume  a  contract  Illegal, 
or  against  public  policy,  and  so  void,  when  it 
is  capable  of  a  construction  which  will  make 
it  valid."  In  Archibald  t.  Thomas,  3  Cow. 
284,  this  rule  was  applied  in  a  usury  case, 
where  It  was  said,  "When  a  contract  admits 
of  two  significations,  that  should  be  adopted 
which  renders  It  operative,  rather  than  that 
which  renders  it  void;"  and  again,  "If  a  cou- 
tract  Is  suscpptlble  of  two  constructions,  one 
of  which  will  bring  it  within  and  the  other 
without  tbe  statute  of  usury,  tbe  latter  con- 
struction Bhonid  be  adopted."  See,  also, 
Stand.  Oil  Co.  v.  Scofleld.  16  Abb.  N.  Cas. 
379.  In  Lorillard  v.  Clyde.  86  N.  T.  381, 
it  was  said,  "An  agreement  will  not  be  ad- 
judged to  be  illegal  when  it  is  capable  of  a 
construction  which  will  uphold  and  make  it 
valid."  The  federal  courts  bold  the  same 
doctrlneb  Is  Hobba  t.  McLean.  117  U.  8. 


667,  6  Sup.  Ct  870,  29  L.  Ed.  940,  it  Is  said, 
"When  a  contract  is  fairly  open  to  two  con- 
structions, the  one  lawful  and  the  other  un- 
lawful, the  former  must  be  adopted;"  dtii^ 
Wbart.  on  Ev.  (2d  Ed.)  S  1250;  Best,  Bt. 
(6th  Eng.  Ed.,  1st  Am.  Ed.)  SS  346,  &47; 
Shore  V.  Wilson,  9  01.  &  F.  355;  Moss  v. 
Balnbrldge,  18  BesT.  478;  Mandal  v.  Man- 
dal's  Heirs,  28  La.  Ann.  656.  This  case  was 
approved  and  followed  in  U.  S.  t.  Cent  Pac. 
R.  Co.,  118  U.  S.  236,  6  Sup.  Ot  1038,  80 
L.  Ed.  178. 

We  have  already  said  that  this  contract  is 
not  usurious  on  its  face,  and  we  should  not 
assume  tbat  the  parties  Intended  It  to  be  an 
Illegal  thing  when  we  can  legitimately  Infer 
the  contrary;  and,  while  the  strict  letter  of 
the  contract  would  cover  taxes  in  excess  of 
2  per  cent,  It  Is  not  unreasonable  to  sup- 
pose ttiat  the  parties  designed  to  include 
taxes  only  to  an  amount  which,  with  the  In- 
terest would  not  be  usurious. 

It  is  suggested  tbat  an  unlawful  Intent— 
t  e.,  an  Intent  to  take  more  than  tbe  legal 
rate  of  interest— is  necessary  to  make  the 
contract  nsnrlous.  It  may  be  conceded  that 
there  are  cases  where  such  a  rule  may  ap- 
ply, bnt  if  we  say  that  in  this  case,  and  af- 
flnn  the  Judgment  '^e  not  only  relieve  the 
mortgagee  from  a  forfeiture  of  tlie  lawful 
Interest  but  give  him  a  judgment  for  the 
excess  over  7  per  cent,  which  the  record 
shows  that  be  recovered  in  the  circuit  court 
and  Is  claiming  here.  There  is  a  class  of 
cases  where  this  question  of  Intent  Is  im- 
portant; e.  g,,  where  one  agrees  to  pay  S 
per  cent  and  give  the  mortgagee  a  horse. 
There,  If  a  Jury  can  say  that  the  value  of 
the  horse  and  the  rate  reserved  so  far  ex- 
ceeds the  legal  rate  as  to  show  an  Intent  to 
pay  nnd  take  more  than  the  legal  interest, 
It  Is  a  nsurlous  transaction,  while,  if  tbey 
approximate  the  legal  rate,  the  Jury  may  be 
able  to  find  that  tbe  parties  treated  tbe 
horse  as  of  a  value  low  enough  to  show  an 
Intention  not  to  exceed  the  legal  rate,  and 
that  there  was  no  intent  to  evade  the  stat- 
ute. In  which  case  tbere  would  not  only  ue 
no  penalty  Imposed,  but  tbe  contract  might 
be  enforced.  This  can  hardly  be  true  of  a 
case  where  the  entire  paym»t  consists  of 
money.  If  the  contract  shows  a  reservation 
of,  or  the  party  receives,  money  to  an 
amount  exceeding  the  legal  rate,  such  ex- 
cess Is  usury,  regardless  of  tbe  Intent  if  it 
must  be  treated  as  interest;  1.  e.,  compensa- 
tion for  the  use  of  money.  The  Maryland 
cases  cited  are  cases  where  a  small  excess 
had  been  actually  paid. 

It  follows  that  as  the  decree  Includes  all 
of  the  taxes,  it  is  erroneous.  As  tbe  briefs 
do  not  discuss  the  amount  of  usury  upon  this 
theory,  the  amount  due  can  be  determined 
upon  the  settlement  of  the  decree,  If  counsel 
cannot  agree  upon  it  at  whldi  time  tbe  ques- 
tion of  costs  can  be  settled. 

Digitized  by  Google 


688 


»6  NOETHWBSTBBN  REPORTER. 


(N.D. 


JOHNSON  et  a1.  t.  KINDRBD  STATE 

BANK. 

(Supreme  Otrart  oi  North  Dakota.  Sept.  28, 

1903.) 

PLBADINQ  —  EXHIBITS  —  ACTION  ON  LEASB  — 
BREACH  OP  COVENANT-SUFFICIENCY  OF 
ALLBQATION  —  PAROL  EVIDENCE  —  ADMISSI- 
BILITY TO  VARY  WRITTBN  G0NTRA(7F-C0L- 
LATBRAL  PROMISE. 

1.  Wbwe  an  exhibit  attached  to  a  complaint, 
and  made  a  part  of  the  pleading.  ne^atiTes  or 
contradictB  anegationa  in  the  complaint  found- 
ed upon  it,  the  terms  of  the  exhibit  will  con- 
trol each  general  averment. 

2.  Plaintiff  attached  to  hia  complaint  a  copy 
of  the  written  lease  upon  which  his  action  was 
based,  and  made  it  a  part  of  the  complaint  bj 
reference.  This  ieaae  contained  a  covenant  to 
"write  $400  insurance  upon  building,  and  de- 
duct from  rent."  An  averment  that  defendant 
allowed  the  insurance  to  lapse  and  cease  is  not 
sufflcient  to  show  a  breach  of  the  covenant  to 
write  the  insurance. 

8.  In  stating  a  cause  of  action  for  the  breach 
of  a  contract,  which  is  ambiguona  when  applied 
to  the  sabject  of  litigation,  the  pleader  nbould 

Eoint  out  in  his  complaint  in  what  particular 
e  claims  the  contract  to  be  uncertain,  and  put 
some  definite  conatnictiou  on  it  by  averment. 

4.  Where  a  written  contract  purports  upon  its 
face  to  contain  the  whole  contract  of  the  par- 
ties, parol  evidence  cannot  be  received  to  add 
to  Its  terms.  If  it  appears  trom  the  writing 
itself  that  the  whole  agre«nent  was  not  re- 
duced to  writing,  and  that  the  writing  is  in- 
complete to  express  the  entire  agreement,  then, 
on  proper  allegations,  the  parol  part  of  the  con- 
tract may  be  proven. 

5.  To  justify  the  admission  of  a  parol  prom- 
ise by  one  of  the  parties  to  a  written  contract 
on  the  ground  that  it  is  collateral,  the  promiBe 
must  relate  to  a  subject  distinct  from  that  to 
whidi  the  writing  relates. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Gonrt,  Obsb  Connly; 
Pollock,  Judge. 

Action  by  O.  M.  Jotmson  and  George  Hal- 
land  against  the  Kindred  State  Bank. 
From  a  judgment  of  dismissal,  entered  for 
defendant  after  an  orier  sustaining  a  de- 
murrer to  the  compIalDt,  pUintlfl  appeals. 
ACBrmed'. 

A.  T.  Cole,  for  appellenta   B.  H.  Pollock, 

for  respondent 

COCHRANE,  J.  The  complaint  alleges 
the  Incorporation  of  defendant;  that  plain- 
tiff Johnson  Is  the  owner  and  Halland  the 
mortgagee  of  the  leased  premises;  that  on 
June  21,  1900,  plalntitfa  and  defendant  en- 
tered into  a  written  lease  of  the  described 
property,  a  copy  of  which  Is  attached  to  the 
complaint  as  "Exhibit  A,"  and  made  a  part 
of  the  complaint;  that  defendant  was  requir- 
ed by  the  terms  of  this  written  lease  to 
write  $4(X>  Insurance  on  the  building  on  the 
leased  premises;  that  it  was  agreed  and  un- 
derstood between  the  parties  that  said  Insur- 
ance should  be  maintained  and  kept  in  force 
by  defendant  in  some  company  for  which  It 
was  agent  as  long  and  for  the  full  time  dur^ 
Ing  which  the  lessee  remained  in  possession 
of  the  premises  under  the  terms  of  the  lease; 
that  on  May  28,  1901,  while  defendant  was 
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occupying  the  praises  under  the  terms  ctf 
the  lease,  the  building  was  totally  destroyed 
by  fire;  that  prior  to  Its  burning,  defendant 
negligently  permitted  the  Insurance  thomn 
to  lapse  and  cease,  "against  the  covenoat 
and  agreement  of  said  defendant  with  the 
plaintiffs,"  and  plaintiffs  were  damaged  there* 
by  in  the  sum  of  $400;  that  defendant  elect- 
ed to  and  continued  to  remain  in  possesBi<m 
and  use  of  the  leased  premises  after  the 
expiration  of  the  first  year,  under  the  terms 
of  the  lease,  and  was  in  possession  at  the 
time  of  the  fire;  that  plaintiffs  demanded 
before  suit  that  defendant  p&j  them  $400  be- 
cause of  the  destruction  of  the  building  and 
the  loss  Incurred  by  and  on  account  of  the 
negligence  and  failure  of  said  defendant  to 
ke^  said  building  Insured,  as  aforesaid,  and 
by  reason  of  the  fact  that  said  defendant  bad 
broken  end  violated  its  express  covenant  as 
to  Insurance.  Exhibit  A,  referred  to  In  the 
second  paragraph  of  the  complaint,  and  at- 
tached to  It,  in  its  formal  part  recites  Its 
making  on  the  2l8t  day  of  June,  1900,  the 
description  of  the  property,  and  its  pertinent 
parts  read  as  follows:  "To  have  and  to 
hold  the  above-rented  premises  tmto  the  said 
lessee,  its  successors  and  assigns,  for  and 
during  the  full  term  of  one  year  from  and 
after  the  IBth  day  of  May,  1900,  and  as  many 
weeks,  months,  or  years  after  May  IStb, 
1901,  as  said  Kindred  State  Bank  may  de- 
sire from  time  to  time;  and  the  said  lessee 
agrees  to  and  with  the  said  lessor  to  pay  as 
rent  tor  the  above-mentioned  premises  the 
sum  of  $96,  payable  May  15,  1901,  and  as 
rent  for  the  time  building  Is  used  after  the 
expiration  of  one  year  It  is  agreed  that  the 
lessee  shall  pay  at  the  rate  of  $8  per  month, 
said  rent  to  be  paid  to  George  Halland  for 
and  during  the  full  term  of  thU  lease.  It 
Is  hereby  furth«  agreed  that  said  Kindred 
State  Bank,  as  agents  for  C.  M.  Johnson  and 
George  Halland,  shall  have  certain  repairs 
and  painting  done  on  building,  as  agreed  with 
C.  M.  Johnson  this  day,  and  deduct  the  ac- 
tual cost  of  the  same  from  the  rent  when 
paid;  also  to  write  $400  insurance  on  tmlld- 
Ing,  and  deduct  from  rent"  To  thi*  com- 
plaint  defendant  demurred,  and,  as  grounds 
ther^or,  specified  that  the  complaint  did  not 
state  facts  sufficient  to  constitute  a  cause  of 
action.  The  demurrer  was  sustained  by  tiie 
trial  court  and  an  order  made  directing  the 
entry  of  Judgment  tor  the  dismlaaal  of  plain- 
tiff's action,  with  costs.  This  appeal  Is 
from  the  Judgment 

The  actl(m  is  founded  upon  the  wiltten 
lease,  a  c<^y  of  which  Is  made  a  part  of  the 
complaint  by  reference,  and  Its  plain  purpose 
is  to  recover  damages  tat  a  breach  of  the 
stlpulatioD  therein  "to  write  $400  Insaraoce 
on  building,  and  deduct  from  rent"  The 
terms  of  this  writing  will  control  In  dettt* 
mining  the  sufficiency  of  the  complaint  as 
against  demurrer  In  ev^  particular  where 
the  terms  of  thCLlrase  ioC^^'^l^^if^  the  al- 
legations as  to  MWlpSSnS^ere  the 
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averments  are  contradictory  of  or  Inconsist- 
ent with  It,  they  will  be  disregarded,  WIl- 
lard  T.  Davis  (C.  C.)  122  Fed,  303;  Freiberg 
V.  Magale  (Tex.  Sup.)  7  S.  W.  684.  To  state 
a  cause  of  action,  theref<»re,  this  complaint 
should  allege  a  breach  of  tbe  contract  to 
write  $400  Insurance  upon  tbe  building,  and 
consequent  damages.  This  Is  not  done. 
The  facts  set  forth  as  a  breach  are  that, 
prior  to  tbe  burning  of  the  building,  defend- 
ant permitted  the  insurance  thereon  to  lapse 
and  wholly  cease,  against  the  covenant  and 
agreement  of  defendant.  There  is  no  cove- 
nant In  the  lease  ttiat  the  Insurance  was  to 
be  maintained  by  defendant  for  any  time, 
or  that  it  was  to  be  rewritten.  It  was  sim- 
ply to  write  it.  Consequently,  no  breach  of 
tbe  contract  is  pleaded.  But  appellant  urges 
that  there  is  a  latent  ambiguity  In  tbe  insur- 
ance clause  of  this  lease,  in  that  the  con- 
tract is  silrait  as  to  the  time  for  which  tbe 
Insurance  written  should  run;  and  be  has 
attempted  to  supply  the  time  by  alleging  an 
agreement  between  the  parties  that  the  In- 
surance should  be  written  and  kept  in  force 
by  defendant  for  the  full  time  It  remained 
in  possession  of  the  premises  under  tbe  lease, 
and  that  the  covenant  to  write  $400  Insur- 
ance was  a  continuing  covenant.  We  think 
that,  when  solng  upou  a  contract  which  is 
ambiguous  or  uncertain  In  its  provisions, 
when  applied  to  the  subject-matter  of  Utlga- 
tioD,  the  pleading  should  so  state,  and  by 
averment  point  out  wherein  plaintiff  claims 
the  contract  to  be  uncertain,  and  put  some 
definite  construction  on  It  by  way  of  aver- 
ment Durkee  v.  Cota,  74  Cal.  813,  18  Pac. 
5.  Under  the  pretense  of  construing  a  writ- 
ten contract,  new  terms  cannot  be  added  to 
it.  The  writing  is  the  only  outward  and  vis- 
ible expression  of  the  meaning  of  the  par- 
ties to  it,  and  no  other  words  can  be  added 
to,  or  substituted  for,  those  used.  Tbe  duty 
of  the  court  is  to  ascertain,  not  what  the 
parties  may  hare  secretly  intended,  as  con- 
tradistinguished from  what  ttaeir  words  ex- 
pressed, but  what  Is  the  meaning  of  the 
words  they  used.  Board  v.  Brown  (Minn.) 
68  N.  W.  83»;  Hel  v.  Heller,  53  Wis.  41B, 
10  N.  W.  620;  Hunt  v.  White,  24  Ter.  G4S. 
Tbe  question  here  is  entirely  one  of  plead- 
ing. Tbe  complaint  points  out  no  ambiguity 
In  the  written  contract,  and  places  no  con- 
struction upon  its  terms  which  would  help 
out  plaintiff's  cause  of  action.  By  no  possi- 
ble Interpretation  of  the  language  used  in 
this  contract  can  the  words  "write  $400  In- 
fmrance  on  building"  be  construed  to  mean 
rewrite  and  maintain  $400  insurance  on  the 
building.  Unless  the  language  used  in  tbe 
lease  Is  susceptible  of  this  enlarged  Inter- 
pretation, no  breach  of  contract  is  pleaded. 

Appellant  contends  that  the  continuance  of 
defendant  in  tbe  occupancy  of  the  leased 
premlsea  after  one  year  carried  over  the  cove- 
nant to  write  Insurance  on  the  building,  and 
Imposed  the  duty  of  rewriting;  and  be  cites 
section  4064,  Rev.  Codes  1809,  to  sustain  hla 


contention.  Defendant's  occupancy  of  tbe 
leased  premises,  under  the  positive  averments 
of  the  complaint,  was  by  virtue  of  provi- 
sions in  the  written  lease,  and  tl^e  section  of 
the  statute  quoted  can  have  no  application. 
Fields  V.  Mott,  9  N.  D.  621,  84  N.  W.  555. 
The  lease  expressed  the  torms  upon  which 
defendant  could  remain  in  possession  after 
May  15,  1901,  and,  If  It  was  the  Intention  of 
the  partiea  that  tbe  Insurance  should  be  re- 
written after  the  first  year  In  case  defendant 
continued  its  occupancy  of  the  leased  prem- 
ises, this  intention  should  have  been  express- 
ed therein.  The  v^  fact  that  the  terms  of 
defendant's  occupancy  after  tbe  expiration  of 
the  first  year  are  expressed  without  mention 
of  insurance  would,  so  far  as  the  written 
contract  advises  ue,  indicate  that  the  Inanr^ 
ance  was  to  be  written  but  once. 

PlalntUf  further  contends  that  his  action 
was  brought  and  Is  at  Issue  upon  a  contem- 
poraneous collateral  matter  attaching  Itself 
to  the  lease,  the  lease  being  made  a  part  of 
the  complaint,  to  show  that  there  was  a  con- 
tract for  Insurance,  and  that  be  pleaded  and 
intends  to  show  that  collateral  to  this  prom- 
ise there  was  an  oral  agreement  to  be  exe- 
cuted If  respondent  continued  the  lease  after 
the  first  year.  The  answer  to  tbis  conten- 
tion is  that  no  such  contract  Is  pleaded,  and 
could  not,  under  estsbliahed  rules  of  evi- 
dence, be  shown,  even  if  It  were  fully  set 
forth  in  tbe  complaint,  and  the  demurrer 
must,  nevertheless,  be  sustained.  This  con- 
tention is,  however,  inconsistent  with  the 
averments  of  tbe  complaint.  No  parol  agree- 
ment is  set  out,  no  consideration  for  such 
agreement  is  alleged,  and  the  breach  set 
forth  is  alleged  to  be  of  the  covenant  to  the 
written  lease.  In  each  paragraph  of  the 
complaint  reference  la  made  to  the  written 
contract  and  the  stipulation  as  to  insurance 
as  a  covenant  It  is  clear  that  the  word 
"covenant,"  as  here  repeatedly  used,  was  In- 
tended and  understood  by  the  pleader  In  the 
sense  of  a  written  promise,  and  does  not  re- 
fer to  any  parol  agreement  De3olle  v.  Ins. 
Co.,  4  Whart  68,  83  Am.  Dec.  38.  If  a  parol 
stipulation  was  made  concerning  insurance 
after  tbe  first  year,  it  was  made  as  a  part  of 
the  transaction  then  in  hand,  which  Is  con- 
clusively presumed  to  have  been  closed  at 
the  signing  and  delivery  of  tbe  written  eon- 
tract  Id  that  the  written  lease  upon  its  face 
appears  to  be  complete,  and  to  express  the 
full  contract  of  the  parties.  The  stipulation 
as  to  Insurance  is  not  concerning  a  matter 
separate  and  ind^endrat  of  the  written  con- 
tract and  must  therefore  be  found.  If  at  all, 
in  one  of  the  Items  and  terms  of  the  con- 
tract. Dutton  V.  GerrlBh,  9  Cush.  89,  65  Am. 
Dec.  45;  Tbompaon  v.  Llbby,  34  Minn.  374, 
26  N.  W.  1.  To  permit  this  stipulation  to  be 
proven  by  parol  would  be  to  permit  a'n  ad- 
ditional term  to  be  grafted  upon  the  written 
contract  which  would  as  effectually  change 
tbe  contract  expressed  In  the  wrltliu;  as  If 
tbe  Btipulatlon  weragloecd^wtiCcbbl^Atetlon 
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of  its  terms.  Oliver  v.  Hell  (WIb.)  70  N.  W. 
346.  It  Is  stated  as  the  settled  general  rule 
that  all  parol  negotiations  between  the  par- 
ties to  a  written  contract  anterior  to  or  con- 
temporaneous with  the  execution  of  the  In- 
strument are  to  be  regarded  as  either  merged 
In  It  or  concluded  by  It.  Thurston  v.  Lud- 
wlg,  a  Ohio  St  1,  67  Am.  Dec.  328;  Howard 
V.  Thomas,  12  Ohio  St  204;  Naumberg  v. 
Young,  44  N.  J.  Law.  331,  43  Am.  Rep.  380. 
To  come  within  the  exception  to  tills  general 
rule,  which  permits  proof  of  an  oral  agree- 
ment collateral  to  the  agreement  expressed 
In  the  writing,  and  supplementary  thereto, 
made  at  the  same  time  as  the  written  con- 
tract, It  must  appear  that  the  alleged  col- 
lateral promise  relates  to  a  subject  distinct 
from  that  to  which  the  writing  relates.  So 
understood,  the  parol  promise  of  defendant 
to  rewrite  insurance  If  It  continued  to  oc- 
cupy the  premises  was  not  a  collateral  prom- 
ise, but  a  part  of  the  one  contract.  It  was 
one  of  the  terms  of  the  tease,  and  not  a  sep- 
arate and  Independent  contract.  Howard  v. 
Thomas,  12  Ohio  St.  201,  205;  Thompson  t. 
Llbby,  34  Minn.  374.  26  N.  W.  1;  Palmer  T. 
Albee,  50  Iowa,  429;  Naumberg  t.  Young, 
44  N.  J.  Law.  331,  43  Am.  Rep.  3ij0;  Godkin 
T.  Monahan,  83  Fed.  116-119,  27  C.  C  A.  410; 
CllTer  T.  HeU  (Wis.)  70  N.  w.  S46;  Case  t. 
Bridge  Co.  (N.  Y.)  31  N.  E.  254. 

The  Judgmrait  appealed  from  Is  affirmed. 
All  concur. 


OARNAHAN  t.  BREWSTER  et  al. 

(Supreme  Court  of  Nebraska.   Jan.  8.  1902.) 

bbtoppbl— plbadino— appbal—issubs— 
dbpauxjIV-dbficiency  judgment. 

1.  When  an  estoppel  is  relied  on  it  must  be 
pleaded. 

2.  It  la  a  well-defined  rale  of  this  court  that 
under  all  ordinary  circumstances  parties  will 
be  restricted  in  the  appellate  court  to  the  same 
Issaea  on  which  they  relied  in  the  comt  of  orig- 
inal Jurisdiction. 

3.  A  default  by  a  party  properly  served  U 
a  confession  only  of  such  facts  as  are  properly 
pleaded  in  the  petition. 

4.  Under  section  847  of  the  Code  of  OMI 
Procedure,  as  it  existed  before  Its  repeal,  a  de- 
ficiency judgment  could  not  be  rendered  until 
the  mortgaged  property  bad  been  «shanated  by 
the  Bale  and  confirmation  thereof. 

Commlsslonen'  Opinion.  Department  No. 
2.  Appeal  from  District  Oourt,  Howata 
Conn^;  Thompson,  Judge. 

"Not  to  be  otBcIally  reported." 

Action  by  William  H.  Camahan  against 
Charles  M.  Brewster  and  John  L.  Means. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals. Affirmed. 

Tlbbets  Bros.  &  Morey,  for  appellant.  W. 
H.  Thompson,  for  appellees. 

OLDHAM,  O.  This  suit  had  its  origin  in 
an  action  Instituted  by  the  plaintiff  against 
a  number  of  defendants  In  the  district  court 
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of  Howard  county.  Neb.,  for  the  foreclosure 
of  a  real  estate  mortgage.   The  action  was 

begun  in  January,  1890. 

The  only  question  InToIved  in  the  original 
suit  wliich  Is  now  before  us  for  considera- 
tion arises  on  the  allegation  contained  in 
the  ninth  paragraph  of  plalntHTs  original 
petition.  This  paragraph  is  as  follows:  "De- 
fendant John  L.  Means  claims  the  title  to  the 
said  premises  by  virtue  of  a  foreclosure  of 
the  same  at  a  Judicial  sale,  and  said  John  L. 
Means  assumed  and  agreed  with  the  plaintiff 
to  pay  plalntlfTs  said  mortgage  by  due  and 

solemn  promise  in  writing.    Means, 

wife  of  John  L.  Means,  has  no  intra-est  ex- 
cept such  as  arises  from  such  marriage  rela- 
tion." On  the  28th  day  of  September,  1891, 
defendant  John  L.  Means  being  in  default 
for  an  answer,  the  court  entered  a  decree 
in  favor  of  the  plaintiff,  for  the  amount  due 
on  the  mortgage,  against  John  L.  Means  et 
al.,  and  ordered  the  mortgaged  property  sold. 
On  the  same  day  an  entry  was  made  permit- 
ting the  defendants  Means  et  al.  to  file  an- 
swers on  their  liability  for  deficiency.  On 
the  29th  day  of  September,  1891,  defendant 
Means  filed  bis  answer  to  the  allegation  con- 
tained in  the  ninth  paragraph  of  plaintiff's 
petition,  and  denied  any  consideration  for 
the  promise  in  writing  alleged  on  In  plain- 
tiff's petition.  After  the  filing  of  this  an- 
swer, the  cause  of  action  between  pljilntiff 
and  defendant  Means  appears  to  bave  been 
continued,  either  by  agreement  or  on  appli- 
cation of  one  or  the  other  of  the  contending 
parties,  until  the  14th  day  of  November,  1898, 
at  which  time  the  plaintiff  filed  a  reply  In 
the  nature  of  a  general  denial  to  the  answn 
of  defendant  Means.  After  the  filing  of  this 
reply  the  cause  was  again  continued,  on  the 
application  of  the  plaintiff,  for  the  purpose 
of  procuring  further  testimony,  and  on  the 
9th  day  of  March,  1899.  a  trial  was  had  to 
the  court  and  judgment  was  entered  for  tlje 
defendant  and  plaintiff  appeals. 

The  first  contention  that  plaintiff  urges  for 
a  reversal  of  the  Judgment  of  the  trial  court 
is  that  the  decree  of  foreclosure  entered  on 
the  28th  day  of  September,  1891,  estops  the 
defendant  from  setting  up  any  defense  ex- 
isting at  the  time  the  decree  was  rendered, 
and  that  the  order  of  the  court  permitting 
him  to  answer  would  only  avail  him  for  the 
purpose  of  Interposing  subsequent  defenses, 
and  not  for  the  purpose  of  tendering  any  is- 
sue that  could  have  been  determined  at  the 
time  of  the  decree.  Even  If  we  were  In- 
clined to  follow  this  technical  construction 
of  the  effect  of  the  decree  and  leave  to  an- 
swer granted  by  the  court  on  the  same  day. 
we  couid  not  then  see  our  way  clear  to  give 
plaintiff  the  benefit  of  such  construction,  in 
view  of  the  fact  that  seven  years  after  the 
decree  had  been  rendered  he  filed  a  reply  to 
defendant's  answer,  and  neglected  to  lnte^ 
pose  his  plea  of  estoppel.  It  is  now  so  wen 
settled  as  to  be  elementory^  Ouuti^hen  a 
Eurty  relies  on  ii&S«ieSi^)>dli^u|^^lead  tt. 
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and  It  Is  luden  to  dte  antiunittes  on  tbls 
qnestlon. 

There  la  anotho-  cogent  reason  why  plain- 
tiff should  not  now  be  heard  on  his  ploa  of 
estoppel,  and  that  Is  because  of  his  failure 
to  Interpose  this  plea  In  the  conrt  below. 
It  Is  a  well-defined  rule  of  this  court  that 
under  all  ordinary  clreomstances  parties  will 
be  restricted  In  the  appellate  court  to  tbe 
same  Issues  on  which  they  relied  In  the  court 
of  original  jurisdiction.  Smith  t.  Spaulding, 
40  Neb.  339.  S8  N.  W.  952;  Omaha  Brewing 
AsB'n  T.  Wnethrlch  et  aL,  47  Neb.  920,  66  N. 
W.  990;  UoUne,  MUlbum,  Stoddard  Go.  t. 
Wood  Mowing  &  Beaplng  Afach.  Co..  49  Neb. 
879.  68  N.  W.  405. 

There  is  another  good  reason  why  the  de- 
cree of  September  28,  1891,  sbonid  not  have 
estom>ed  the  defendant  trom  denying  per- 
sonal  Uablllly.  even  it  such  estoppel  had 
been  pleaded,  and  that  Is  that  the  allega- 
tlona  of  the  ninth  paragraph  of  plalntifTs 
petition  failed  to  allege  any  consideration  for 
the  alleged  promise  of  defendant  Heans  to 
pay  plalntlirs  debt,  and  therefcne  did  not 
state  a  good  cause  of  action  fOr  a  deficiency 
Judgment  against  blm.  Green  t.  Hall,  45 
Neb.  89.  68  N.  W.  119.  WhUe  defendant 
Means  had  beoi  served  with  proper  process 
and  was  In  default  at  the  time  the  decree 
of  September  28,  1891,  was  entered  agaliut 
blm.  yet  a  default  by  a  party  to  a  suit  who 
has  been  properly  served  is  a  confession  of 
only  sncb  facte  as  are  properly  pleaded. 
Lincoln  National  Bank  t.  Virgin,  86  Neb. 
735,  56  N.  W.  218,  88  Am.  St  Bep.  747. 

Tbe  evidence  ofltered  In  the  court  below 
appears  to  fully  sustain  the  condustons 
reacbed  by  the  learned  trial  Judge.  It  ap- 
pears from  the  testimony  that  defendant 
Means  claimed  some  Interest  In  tbe  mort- 
gaged premises  by  reason  of  a  mortgage 
subsequent  to  that  of  plaintitf,  and  that 
Means  was  foreclosing  his  mortgage  before 
tbla  sntt  was  instituted,  and  that  be  sent 
tbe  following  letter  to  McKlnley  &  Lannlng. 
agents  for  the  plaintiff,  on  the  6tb  day  of 
September,  1889:  "Grand  Island,  Nebr., 
Septbr.  eth,  1889.  Mess.  McKlnley  ft  Lan- 
nlng, Hastings,  Nebr.— Gents:  Tours  of  the 
4tti  came  during  my  absence  from  home.  In 
reply  would  say  regarding  the  Brewster  loan 
hi  Howard  County  will  say  tbat  I  am  nego- 
tiating a  sale  of  this  property  and  hope  to 
dose  tbe  deal  very  soon.  This  is  to  be  a 
casb  sale,  and  If  I  succeed,  I  will  pay  up 
the  mortgage  In  full.  Should  I  not  succeed 
In  making  tble  sale  will  pay  you  the  amount 
ot  Interest  due.  Very  respectfully,  John  L. 
Means."  It  is  on  the  promise  contninnl  In 
this  letter  to  pay  the  Intprest  that  plnfntltf 
relies.  Defendant  testifies  that  he  received 
no  consideration  whatever  for  this  promise, 
and  tills  proposition  is  not  specifically  de- 
nied by  tiie  testimony  of  plaintiff's  witnesses, 
nor  is  there  any  allegation  or  consideration 
In  plaintiff's  petition,  as  we  have  already 
pointed  out  ntere  Is  no  evidence  that  plain- 


tiff ever  agreed  to  extend  the  time  of  pay- 
ment of  this  mortage,  or  to  forbear  for  any 
spedfled  time  tlie  beginning  of  an  action  for 
the  foreclosure  of  his  lien.  In  consideration 
of  this  promise  by  the  defendant  to  pay  the 
Interest  We  are  therefore  of  the  opinion 
that  the  promise,  although  In  writing,  was  a 
mere  nudum  iiactum,  and  will  not  support 
an  action  against  the  defendant.  In  State  v. 
Holcomb,  46  Neb.  630,  65  N.  W.  874,  it  is 
said  by  tbis  court:  "Reciprocal  promises,  as 
a  basis  of  a  valid  agreement,  must  be  equal- 
ly obligatory  upon  the  parties,  so  tbat  each 
may  have  an  action  thereon.  Otherwise  such 
agreement  Is  nudum  pactum.** 

There  Is  still  another  reason  why  the  Judg- 
ment of  the  trial  court  should  ,be  affirmed, 
and  that  is  tbat  there  Is  nothing  in  the 
record  that  shows  tbe  coming  In  of  the  re- 
port and  the  confirmation  of  the  sale  before 
the  action  for  the  alleged  deficiency  was 
sought  to  be  enforced  against  Qie  defend- 
ant Under  section  847  of  the  Code  of  CSvil 
Procffinre  which  was  In  force  in  1801,  a  de- 
ficiency Judgment  could  only  be  rendered 
after  the  mortgaged  property  had  been  ex- 
hausted and  no  personal  Judgment  could  be 
entered  until  after  the  coming  In  of  the  re- 
port of  the  sale  and  the  confirmation  tbere- 
of.  Clapp  T.  Maxwell,  18  Neb.  642, 14  N,  W. 
663. 

It  Is  tberefore  recommended  that  the  Judg- 
ment of  the  district  court  be  affirmed. 

SEDGWICK,  O.,  concurs  In  the  conclusion 
reacbed. 

POtTND,  C.  I  concur  in  the  recommenda- 
tion of  my  Brother  OLDHAM,  for  the  reason 
that  the  record  falls  to  show  confirmation 
of  the  sale  at  which  the  deficiency  accrued. 
As  to  the  applicability  of  Lincoln  National 
Bank  v.  Virgin,  30  Neb.  735,  55  N.  W.  218, 
88  Am.  St.  Bep.  747,  to  this  cause,  I  prefer 
to  express  no  opinion. 


CITIZENS'  BANK  OF  HUMPHBET  t, 
STOCKSLAGEB. 
(Supreme  Court  of  Nebraska.  Nov.  7,  1901.) 

APFEAIj— PRESUMPTIONS— CONFLICTIHa 
FINDINGS— REPORT  OF  REFEREE 
—JUDGMENT. 

1.  All  reasonable  preaumptions  will  be  in- 
dulged In  for  tbe  puirose  of  upholding  the  reg- 
ularity of  the  proceeaioKS  of  the  trial  court. 

2.  If  there  be  a  conflict  between  tbe  general 
and  apeoial  findings  made  by  tbe  trial  court, 
the  special  finding  will  control. 

3.  A  report  of  a  referee  bas  no  juridical  force 
□ntil  oonnrmed  by  the  court. 

4.  FintlingB  of  trial  court  examined,  and  held 
to  be  not  in  conflict  with  the  Judgment  rendered. 

Oommlssioners'  Opinion.  Department  No. 
2.  Appeal  from  District  Court,  Platte  Ooun- 
ty;  Bobinson,  Judge. 

"Not  to  be  officially  reported." 

Action  by  the  Citlxens'  Bank^f  Humphrey 
against  Ell  A.  8to^(0^^(j/i^gBfe^tw 
plaintiff,  and  defendant  appeals,  ^ffllrmed. 
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A.  M.  PoBt,  Allen- &  Reed,  and  WhltmoTer 
&  Goudrlng,  for  appellant  McAllister  & 
Cornelius,  J.  Q.  Beeder,  and  L  L.  Albert,  for 
appellee. 

OLDHAM,  O.  The  appellant  In  this  cause 
of  action  bad  been  for  some  years  the  pres- 
ident and  cashier  of  the  appellee,  the  Citi- 
zens' Bank  of  Humphrey.  At  the  close  of 
his  ofiQclal  connection  with  the  bank  he 
made  a  pretended  settlement  of  all  his  ac- 
counts with  it  Home  time  afterwards  the 
appellee  bask  filed  this  equitable  proceed- 
ing, chac^lDg  the  appellant  (defendant)  with 
having  fraudulently  surcharged  and  falsi- 
fied his  accounts,  and  having  fraudulently 
concealed  sucb  facts  from  the  knowledge 
of  the  appellee  (plaintiff)  bank  at  the  time 
of  the  settlement  The  petition  contained  i 
lai^e  number  of  counts  charging  separate 
fraudulent  transactions  of  the  appellant  (de- 
fendant) In  hla  accounting  and  settlement 
with  the  appellee  (ptaintiOC).  But  the  pro- 
ceedings and  Judgment  on  the  sixth  and 
eleventh  paragraphs  of  the  amended  peti- 
tion are  the  only  ones  that  are  before  the 
court  for  review,  as  the  other  causes  of  ac- 
tion were  all  found  in  favor  of  the  appel- 
lant (defendant)  by  the  court  below. 

After  the  Joining  of  issues,  the  trial  court 
aent  the  cause  to  a  referee,  who  was  order> 
ed  "to  try  the  issues  of  law  and  fact  aris- 
ing In  the  cause,  and  to  report  his  findings 
to  the  court  by  the  16tb  day  of  February, 
1896."  The  referee  snbseguently  filed  a  re- 
port containing  20  general  and  6  special  find- 
ings, all  favorable  to  the  appellant  (defend- 
ant). On  objections  filed  to  the  report  of 
the  referee  by  the  appellee  (plaintiff)  the 
court  made  the  following  order:  "This 
cause  came  on  for  hearing,  *  *  *  on 
consideration  whereof  It  Is  ordered  by  the 
court  that  the  fourth  special  finding  and  the 
eighth  and  sixteenth  general  finding  In  said 
report  be,  and  the  same  hereby  are,  set  aside 
and  vacated,  and  that  said  objections  and 
exceptions  as  to  the  remainder  of  said  find- 
ings are  overruled  by  the  court  ♦  •  • 
It  la  further  ordered  by  tbe  court  that  this 
cause  stand  continued  until  January  24,  189S. 
for  further  bearing."  At  the  time  set  for 
hearing,  the  plaintiff  (appellee)  was  permit- 
ted to  amend  the  sixth  paragraph  of  its  peti- 
tion to  correspond  with  the  proof,  and  the 
court  entered  the  following  order  and  Judg- 
ment: "Whereupon  said  cause  came  on  for 
final  hearing  on  the  pleadings  and  the  evi- 
dence, and  was  submitted  to  the  court,  on 
consideration  whereof  the  court  finds  that 
said  defendant  [appellant]  should  be  char- 
ged with  the  sum  of  $550.44,  with  7  per  cent, 
interest  thereon  from  May  18,  1804,  to  wit, 
$703.G7,  in  tbe  item  mentioned  In  said  par- 
agraph number  6,  and  on  the  item  mention- 
ed in  parapraph  11  of  the  amended  petition 
said  defendant  [appellant]  should  be  char- 
ged with  tbe  mm  of  $75,  with  interest  from 
January  1.  1895,  at  7  per  cent,  to  wit.  $00.- 


76,  and  upon  each  of  said  items  tbe  court 
finds  for  the  amounts  bereiubelore  mentloo- 
ed  in  favor  of  the  plaintiff  [appellee];  to 
all  of  which  the  defendant  by  his  counsel 
duly  excepts.  It  is  therefore  considered  by 
the  court  that  the  plaintiff  have  and  recov- 
er from  tbe  defendant  the  sum  of  $794.42 
and  one-half  of  the  costs  herein,  taxed  at 

$  .   It  is  further  ordered  by  the  court 

that  the  findings  of  the  referee,  except  as 
heretofore  set  aside,  be  confirmed;  that  tbe 
defendant  have  Judgment  on  the  causes  of 
action  stated  except  those  mentioned  In  the 
sixth  and  eleventh  paragraphs  of  tbe  amend- 
ed petition;  and  that,  except  as  to  the  par- 
agraphs so  mentioned,  the  petltton  be  dis- 
missed." 

The  eighth  general  finding  of  tbe  r^eree, 
which  was  set  aside  by  tbe  trial  court  was 
as  follows:  "(8)  The  facts  stated  in  the 
sixth  paragraph  of  the  plalntUTs  amended 
petition  are  not  sustained 'by  the  evidence, 
and  are  not  true."  The  slxteentb  gmeral 
finding  of  the  referee,  which  was  set  aside 
by  the  trial  court,  was  a  similar  finding  witli 
refwence  to  the  aUegatlona  of  the  eleventb 
paragraph  of  the  plaintiff's  (appellee's) 
amended  petition.  Tbe  fourth  special  finil- 
ing  of  the  referee,  which  was  set  aalde  by 
the  trial  court  was  with  reference  to  tlie 
allegations  contained  in  the  sixth  paragrapli 
of  appellee's  petition,  and  consisted  of  an- 
swers to  special  intem^toriee  with  refe^ 
ence  to  the  transaction  charged  in  such  par 
agraph.  Tbe  sixth  paragraph  of  appellee's 
(plalntUTs)  petition  in  substance  charged  t\» 
appellant  with  having  falsified  bis  accooota 
by  having  entered  on  tbe  books  of  tlie  bank 
a  fraudulent  credit  to  himself  of  ^160;  The 
eleventh  paragraph  In  substance  charged  bim 
with  having  collected  rent  for  lands  owned 
by  the  bank,  and  converting  the  same  to  tiis 
own  use.  From  this  Judgment  of  tbe  district 
court  tbe  defendant  below  brings  hla  appeal. 

The  twentieth  general  finding  of  the  ref- 
eree was  not  spectdcally  set  aside  by  tbe 
trial  court.  This  finding  was  as  followa: 
"General  Finding  No.  20.  That  on  the  27th 
day  of  June,  1894,  the  plaintiff  and  tbe  de- 
fendant had  a  full  and  final  settlement  of 
all  transactions  and  matters  between  them, 
which  settlement  embraced  all  matters  and 
things  referred  to  in  this  report  and  In  tbe 
special  findings  herewith  returned;  and  in 
said  settlement  and  accounting  an  amount 
was  found  due  the  defendant  from  the  plain- 
tiff, which  amount  was  fully  paid.'  That  at 
and  during  said  settlement  and  accounting 
plaintiff  had  knowledge  and  notice  of  tbe 
matters  and  things  charged  In  tbe  amended 
petition,  and  tbe  defendant  did  not  fraud- 
ulently conceal  the  same  from  plalatifl." 
No  complaint  is  made  in  the  brief  filed  by 
able  couusel  for  the  appellant  (defendant)  as 
to  the  action  of  the  trial  court  in  setting 
aside  tbe  findings  of  tbe  referee  atMve  set 
out  nor  are  there  Bay'MntenH^iis  made 
that  there  vfiteitifiiAbyi^iaybU|g4Vldeiice  to 
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■npport  the  flndlngi  and  Judgment  of  the 
trial  coart;  and  the  only  alleged  error  In 
the  proceedings  below  on  which  they  rely 
tor  a  reveraal  of  this  eanse  Is  founded  on 
tbe  theory  that  the  JudgmeDt  Is  not  sup- 
ported by  tbe  findings  made  by  the  court 
below,  the  contention  being  that,  as  the 
twentieth  general  finding  of  the  referee  was 
not  spedflcally  set  aside,  it  remained  as  one 
of  the  flndii^  of  fact  by  the  trial  court, 
and  that  by  that  finding  the  court  declared 
that  plaintiff  (appellee)  had  notice  of  tbe  al- 
leged surcharging  and  falsification  of  appel- 
lanffl  (defendant's)  account  at  the  time  of 
the  settlement,  and  that,  if  plalntlCT  (appel- 
lee) bad  such  notice,  and  such  facts  were  not 
concealed  from  it  at  the  time  of  tbe  settle- 
ment, then  equity  would  not  relieve  it  from 
the  effect  of  such  settlement 

If  it  be  true  that  the  Judgment  and  find- 
ings of  tiie  trial  court,  when  fairly  and  rea- 
sonably construed,  show  tbat  the  court  below 
Intended  to  and  did  find  that  there  was  no 
concealment,  deceit,  or  fraud  practiced  upon 
tbe  plaintiff  (appellee)  by  the  defendant  (ap- 
pellant) at  the  time  of  their  settlement,  then 
we  would  agree  with  tbe  conclusions  of  ap- 
pellant's (defendant's)  counsel  that  a  court 
of  equity  would  refuse  to  relieve  the  plaintiff 
(appellee)  by  permitting  It  to  Impeach  such 
an  account  stated.  Bearing  In  mind  the  ^e- 
mentary  rules  that  all  reasonable  presump- 
tion should  be  indulged  for  tbe  purpose  of 
aostalning  the  regularity  of  the  proceedings 
of  the  trial  court,  and  that  when  there  is  a 
conflict  between  a  general  and  a  specific  find- 
ing tbe  special  finding  controls,  there  appears 
to  be  no  serious  difficulty  in  sustalnli^  tbe 
Judgment  of  tbe  trial  court.  When  the  re- 
port of  tbe  referee  was  filed.  It  was  before 
the  court  without  any  Juridical  force.  It  was 
simply  the  re^nse  of  an  officer  of  the  court 
to  tbe  order  to  find  the  law  and  facts  In- 
rolred  In  this  controversy.  It  was  before  the 
court  to  be  dealt  with  In  th«  sound  discretion 
InTeatad  in  fbe  court  In  ancta  matters;  nnd 
as  we  must  presume  the  court  exercised  its 
sound  discretion  in  approving  the  r^rt  in 
part  and  in  setting  It  aside  in  part,  as  for 
good  cause  it  had  an  nnqoeatloDed  right  to 
do.  It  will  be  noticed  tbat  every  specific  find- 
ing of  tbe  referee  with  reference  to  the  al- 
legations contained  In  the  alxtb  and  eleventh 
paragraphs  of  plalntifTa  amended  petition 
was  Kt  aside  by  the  court  It  will  also  be 
noticed  that  tbe  findings  of  tbe  i^eree  with 
reference  to  the  allegations  In  eadi  of  these 
two  paragraphs  of  plaintttTs  petition  was 
tbat  flie  allegations  were  untrue,  and  had 
not  been  proven,  and  tbat  there  Is  nothing 
In  his  findings  that  attempts  to  Impute  knowl- 
edge of  the  existence  of  these  causes  of  ac- 
tion to  the  plaintiff  at  tbe  time  of  Its  settle- 
ment with  the  defendant.  An  Inspection  of 
tbe  report  of  tlie  referee  shows  that  In  some 
ot  tbe  allegations  of  tiie  ptalntiCTs  petition 
the  referee  did  find  tbat  tbe  plaintiff  had 
knowledge  of  the  e^atmoB  of  tbe  alleged 
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claim  at  the  time  of  ita  settlement  with  the 
defendant,  and  that  for  this  reason  tbe  ref- 
eree found  for  the  defendant  on  those  causes 
of  actton.  This  twentieth  finding  of  the  r^- 
eree  was  but  a  statement  of  the  logical  con- 
clusions which  fi^Iowed  from  each  of  the  19 
specific  findings  preceding  it,  and  the  gen- 
eral conclusion  which  It  contained  tbat  tbe 
plaintiff  had  knowledge  of  these  things  char- 
ged In  the  petition  should  be  construed  to  re- 
fer to  thees  Items  of  account  which  the  ref- 
eree found  against  the  plaintiff  because  of 
sucb  knowledge,  and  not  to  those  auctions 
which  the  referee  found  were  untrue. 

It  win  also  be  noticed  that  after  tbe  set- 
ting aside  of  the  report  of  the  referee  with 
reference  to  these  two  causes  of  action  the 
court  continued  the  case,  and  permitted  plain- 
tiff to  amend  ite  sixth  cause  of  action,  and 
rendered  Judgment  on  these  causes  of  action 
on  the  bearing  had  before  tbe  court,  and  not 
on  tbe  hearing  before  tbe  referee. 

It  seems  to  us  that  a  fair  and  reasonable 
construction  of  this  Judgment  and  these  find- 
ings of  tbe  learned  trial  court  Is  tliat  the 
court  Intended  to  and  did  confirm  the  report 
of  the  referee  with  reference  to  each  of  the 
allegations  contained  in  plaintlfTs  petition 
except  those  contained  In  the  sixth  and  elev- 
enth paragraphs  thereof,  that  the  court  in- 
tended to  and  did  set  aside  all  findings  of 
tbe  referee  with  reference  to  the  allegations 
contained  in  these  paragraphs,  and  that  at  a 
subsequent  hearing  before  the  court  on  the 
causes  of  action  set  forth  in  th^  paragraphs 
it  Intended  to  and  did  find  a  Judgment  for  the 
plaintiff  as  t>efore  set  out 

It  Is  therefore  recommended  tbat  the  judg- 
ment of  the  lower  court  be  affirmed. 

POUND  and  8BDGWIGK,  Ca.  concur. 

Affirmed. 

CLARK  V.  LANCASTm  (BOUNTY  et  al.* 

(Buprone  Goart  of  Nebraska.   Sept.  17,  190S.) 

APPEAL  IN  BQDITT— COUNTY  BOARD— BRIDOB 
BUILDING-CONTRACT— RBPAIRB 
—INJUNCTION. 

1.  On  an  appeal  in  egnitj  the  appellee  Is  not 
concluded  as  to  any  matter  directly  involved 
io  the  queBtions  raised  by  the  appeflaDt 

£.  As  to  matters  not  neceesari^  involved  In 
the  appeal  an  appellee  who  enters  no  cross- 
appeal  should  be  oeld  concluded. 

8.  Tbe  limitation  on  the  power  of  the  county 
board  to  contract  for  bridge  building  to  cost  a 
sum  not  greater  than  the  amount  of  moaef 
on  hand  in  the  county  bridge  fund  derived  from 
8  levy  of  previous  years  and  two-thirds  of  the 
levy  of  the  current  year,  gives  no  authority 
to  the  board  to  take  into  account  the  levy  of 
the  current  calendar  year  prior  to  the  maklBg  of 
Bucb  levy.  Until  it  is  made,  there  is  no  "levy 
of  the  current  year," 

4.  The  adoption  of  plana  and  apeciflcatione  li 
a  necessary  preliminary  to  advertising  for  and 
letting  a  contract  by  the  year  for  the  buildioa 
of  bridges,  and  such  advertising  and  letting 
must  be  In  accordance  with  the  plaDs  and  spec- 
ifications so  adopted.  i  /-\/~\rTl/> 
- -r  -—  Digitijod  by  VjQQ jJig — 
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5.  There  is  do  snthoritj  for  the  letting  of 
nnnnal  contracts  for  repairiag  of  bridges,  or 
tor  the  doing  of  snch  repairing  under  an  'anoual 
contract,  where  the  amonnt  exceeds  $100. 

6.  A  court  of  equity  will  not  enjoin  the  fur- 
ther ezeciitioQ  of  a  contract  and  enjoin  th« 
prosecution  of  any  claim  for  compensation  for 
work  and  material  already  furnished  in  good 
faith  ander  it,  except  on  condition  of  the  pay- 
ment of  a  fair  valae  of  the  work  and  material 
flo  furnished. 

7.  Where  ilefendant  was  proceeding  under 
color  of  a  lawful  contract,  the  institution  of  an 
action  to  enjoin  further  proceedings  under  It, 
and  the  ordering  of  a  temporary  injunction  on 
condition  of  the  furnishing  of  a  bond,  which 
is  not  given,  do  not  necessarily  deprire  the  sub- 
sequent proceedings  of  defendant  nndw  the  con- 
tract of  their  good  faith  and  color  of  lawful- 
ness. 

(Syllabus  by  the  Court.) 

Commissioners'  Opinion.  Departmeot  No. 
1.  Error  to  District  Court.  lAncaster  Coun- 
ty;  Frost,  Judge. 

.  Action  by  William  M.  Clark  against  the 
county  of  I^ncaster  and  Charles  Q.  Sheeley. 
From  the  Judgment,  Sbeeley  appeals.  Mod- 
ified. 

J.  L.  Caldwell,  W.  T.  BteTena,  8.  B.  Pound. 
F.  A.  Boehmer,  and  Strode  &  Strode,  for  ap- 
pelant BUllngnley  &  Greene,  R.  H.  Hage- 
Un,  and  Burr  &  Spencer,  for  appelleea. 

HASTINGS,  a  This  Is  an  Injonctlon  suit 
tMTOught  by  the  plalntUt,  as  a  taxpayer  of 
Lancaster  county,  to  prevent  the  defendant 
Sheeley  from  bulldlug  certain  bridges  and 
from  presenting  any  claim  for  pay  for  them 
or  for  materials  or  labor  In  tbem,  and  to 
procure  the  canceling  of  his  contract  with 
the  county  commissioners  for  their  erection, 
and  to  prevent  liis  collecting  a  |8.000  war- 
mnt  which  had  been  allowed  to  him  on  ac- 
count of  them  and  was  unpaid.  It  was  also 
sought  to  enjoin  the  cotmty  commissioners 
from  taking  any  such  action  and  the  treas- 
nrer  from  paying  the  ^000  warrant  and 
from  transferring  from  the  general  to  the 
bridge  fund  any  money  of  the  county.  It 
was  also  sought  to  have  the  county  commis- 
sioners directed  to  consider  the  ordering  of 
bridges  in  open  session,  and  to  make  a  rec- 
ord of  their  acts  concerning  that  subject. 
The  county  was  made  a  party  presumably 
because  of  Its  Interest  In  the  contract  which 
it  was  sought  to  have  canceled. 

The  original  petition  was  flled  April  4,  and, 
after  alleging  the  corporate  and  official  char- 
acter of  the  parties,  stated:  That  the  com- 
missioners had  entered  into  an  unlawful 
contract  with  Sheeley.  That  the  latter,  as 
"first  party,  agrees  to  furnish  all  materials, 
and  to  construct  and  complete  ready  for 
travel  such  bridgcwork  as  said  commission- 
ers may  order  built  over  streams  In  said 
county  during  the  ensuing  twelve  months. 
Said  brldgework  to  be  built  according  to  the 
plans  and  speciflcntlons  attached  hereto  and 
made  a  part  of  this  contract,  the  same  as  if 
written  at  length  herein,  and  to  be  the  vari- 
ous lengths  as  ordered,  to  be  built  of  such 


material  as  ordered*  eonformbig  to  said 
above-mentioned  plans  and  qietdflcatlons. 
And  the  said  first  parly  agrees  to  have  the 
structure  ready  Cor  travel  witbln  ninety 
days  from  date  of  order  by  said  county  com- 
missioners. The  first  party  agrees  to  prompt- 
ly inspect  and  pass  upon  the  work,  and  hi 
consideration  of  the  materials  and  labor  to 
be  performed  by  the  first  party  the  second 
party  agrees  to  pay  the  first  party  the 
amounts  set  forth  In  the  attached  bids.  Said 
payment  to  be  made  on  completion  of  said 
bridgework  as  ordered.  In  warrants  drawo 
on  the  county  treasurer  of  aald  Loncasta 
county.  The  second  party  will,  however,  al- 
low first  party  such  estimate  for  material 
delivered  as  In  said  second  party's  Judgment 
be  proper  and  customary.  The  party  of  the 
first  part  shall  within  sixty  days  from  date 
file  a  bond  In  the  sum  of  $2,000.00.  guaranty- 
ing the  faithful  execution  of  this  ctmttact, 
with  sureties  satisfactory  to  said  commis- 
sioners." That  ^eeley  had  not  given  the 
bond.  That  on  February  241h  be  had  pre- 
sented claims  to  the  amount  of  $8,000  for 
materials  under  this  contract,  which  had 
been  allowed,  and  two  warrants,  tme  fbr  15^- 
000  and  one  for  $3,000,  issued  to  him.  the 
larger  of  which  bad  been  paid.  That  these 
claims  were  fraudulently  allowed,  and  that 
no  bridges  had  been  ordered,  and  the  com- 
missioners knew,  when  allowing  them,  that 
no  material  bad  yet  been  furnished.  That 
there  was  not  to  exceed  $1,200  In  the  bridge 
fund  of  the  county  at  the  time  of  th^  al- 
lowance. That  about  February  24th.  to  pro- 
vide funds  to  pay  these  claims,  the  commis- 
sioners  directed  $4,000  to  be  transferred  to 
the  bridge  from  the  general  fund,  and  dat- 
ed their  order  March  12,  1902.  and  the 
money  was  paid  on  the  $6,000  warrant,  but 
was  not  paid  for  bridge  material.  That 
two  of  the  commlssionen  have  Issued  ordnt 
for  bridges  when  not  in  session,  and  without 
the  knowledge  or  assent  of  the  chairman  of 
the  board.  That  defendant  was  ptoceedlog 
to  erect  bridges,  as  be  claimed,  unda  this 
contract,  to  the  amount  of  $22,600,  apoa 
such  orders,  and  at  prices  and  an  expense  to 
the  county  greatly  more  than  was  necessaiy. 
or  had  been  before  paid.  On  April  16th  all 
the  defendants  except  Tllton,  the  chalrnun 
of  the  board,  and  Knight,  county  treasarer, 
answered  by  a  general  denial.  On  the  nine 
day  the  plaintiff,  Clark,  flled  an  amended  pe- 
tition, embracing  all  his  former  auctions. 
In  addition  he  alleged  the  following  adrer- 
tisoment  for  bridge  bids:  "Notice  is  hereby 
given  that  sealed  bids  will  be  received  at 
the  office  of  the  County  Clerk  at  LincolD. 
Lancaster  County,  Nebraska,  until  12  o'clock 
noon,  Saturday,  February  15,  1902,  for  tbe 
building  of  all  bridges  that  shall  be  ordered 
for  the  ensuing  year.  All  bids  shall  be 
companled  by  plans  and  specifications  sad  | 
a  certified  check  in  the  sum  of  $500.00.  Tbe 
board  of  County  Commissioners  reserve  tbe 
right  to  reject  any  and  all  bids.  Addre# 
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all  bids  to  D.  A.  Frye,  Oounty  Clerk.  Lin- 
coln. Nebraska,  January  22, 1002."  Also  tbat 
otber  partlMi  made  bids,  but  the  Sheeley  con- 
tract resulted;  tbat  hla  bid  was  fraudulent 
and  misleading,  and  not  by  the  lineal  foot, 
as  tbe  law  requires,  but  for  a  certain  sum 
per  lineal  foot  and  an  additional  amount  for 
substructure  or  superstructure,  and  that  bis 
bid  was  not  the  lowest  and  best,  and  tbat 
there  was  no  authority  to  award  him  the 
contract;  tbat  no  plans  and  specifications 
were  previously  adopted,  and  there  was  no 
power  to  let  an  annual  contract,  and  that  the 
alleged  one  was  unlawful  and  void.  On  the 
5tb  of  April  notice  bad  been  given  each 
of  the  defendants  of  the  filing  of  tbe  original 
petition  and  of  the  substance  of  its  allega- 
tions, namely,  tbat  the  contract  of  February 
21st  was  unlawful  and  void,  and  that  the 
allowance  of  ^,000  to  Sheeley  was  also  un- 
lawful; tbat  there  was  no  power  to  make 
the  contract,  and  that  it  was  the  result  of 
an  unlawful  combination  of  defendants;  and 
that  all  proceedings  under  It  would  be  asked 
to  be  enjoined.  April  11th  was  set  as  the 
day  for  hearing.  On  that  day  the  notice 
was  filed,  but  the  bearing  seems  to  have 
been  deferred  until  April  22d  and  23d,  after 
tbe  filing  of  tbe  amended  petition,  .\pril 
26th  a  temporary  injunction  was  allowed 
against  all  defendants  except  the  county  and 
the  treasurer.  They  were  to  be  forbidden 
to  construct  or  repair  any  more  bridges  un- 
der the  contract,  or  to  file  claims  for  work 
done,  and  the  commissioners  were  to  be 
enjoined  from  allowing  any  claims  and  from 
ordering  any  more  work  done  under  the 
contract.  This  was  conditioned  upon  the 
giving  of  a  $5,000  bond,  which  was  not 
done.  On  May  27th  defendants  Borgelt  and 
Welton.  county  commissioners,  again  answer- 
ed, admitting  tbe  official  character  of  de- 
fendants, the  advertising  for  bids,  and  mak- 
ing of  contract  with  Sheeley,  the  allowance 
of  $8,000  to  him,  and  the  issuance  of  warmnts 
for  It,  and  tbe  transfer  of  $4>000  from  the 
general  to  the  bridge  fund.  They  deny  plaln- 
tifTs  other  allegations.  They  say  the  con- 
tract was  let  in  good  faith  on  tbe  lowest  and 
best  bid;  that  Sheeley  had  done  a  large 
amount  of  work  under  it  and  by  orders  from 
the  board;  that  they  are  willing  that  an  ac- 
counting be  bad  between  the  county  and 
8becley,  and  ask  that  it  be  bad,  and  that 
plaintiff  be  cited  to  appear  for  that  purpose. 

In  the  meantime,  apparently,  a  cross-peti- 
tion bad  been  filed  by  the  county  attorney, 
which  does  not  appear  In  tbe  transcript.  It 
seems  to  have  asked  for  an  accounting  be- 
tween Sbeeley  and  the  county.  At  all  events, 
on  tbe  same  27th  day  of  May  defendants 
Borgelt  and  Welton  answered  such  a  cross- 
petltton  by  setting  up  that  thoy  and  defend- 
ant THton  were  the  county  board;  tbat  they 
i^r«8ented  the  county,  and  that  the  county 
attorney  had  filed  his  cross-petition  without 
authority  from  them  or  from  any  taxpayer. 
They  denied  any  colInBlon  and  fraud;  said 


tbat  all  the  work  done  by  the  contractor  bad 
been  ordered  by  the  board,  and  was  all  need- 
ed, and  was  done  for  the  lowest  obtainable 
price.  In  this  answer,  too,  they  ask  for  an 
accounting  on  the  basis  of  the  contract  and 
of  the  $8,000  paid.  Plaintiff  replied  to  their 
answer  by  a  general  denial.  On  June  26th 
the  county  attorney  filed  an  amended  cross- 
petition,  alleging  that  tbe  county  maintained 
a  courthouse  and  offices  for  the  sessions  of 
the  county  board;  that  the  Ijoard  advertis- 
ed for  bids  on  bridge  building  for  the  year 
1902,  and,  although  the  county  board  had 
adopted  plans  and  specifications  for  the 
bridges  to  be  built  during  the  year,  the  ad- 
vertisement called  for  bids  to  be  "accom- 
panied with  plans  and  specifications";  that 
defendant  Sbeeley  thereupon  submitted  his 
bid,  with  phgis  and  specifications;  that  the 
latter  were  in  form  of  "blue  prints,"  and  too 
voluminous  to  copy,  but  are  referred  to  as  a 
part  of  tbe  cross-petition;  that  such  proce- 
dure was  unlawful,  and  no  annual  contract 
was  authorized  except  upon  the  basis  of  the 
previously  adopted  plans  and  specifications 
which  each  bidder  could  and  must  make  the 
basis  of  his  bid;  that  tbe  county  board  pre- 
tended to  adopt  the  defendant  Sheeiey's 
plans,  and  unlawfully  and  fraudulently  pre- 
tended  to  accept  his  bid  and  enter  into  the 
J  contract  with  blm,  and  without  advertising 
I  for  competition  on  any  plans  and  speciflca- 
I  tions  adopted  by  the  board,  and  without  rea- 
]  sonable  care  to  secure  competition  and  the 
letting  of  tbe  contract  to  the  lowest  and  best 
bidder;  tbat  the  contract  was  signed  by  the 
commissioners  each  Individually,  and  is  not 
binding  upon  the  county.  The  county  attor- 
ney further  says  tbat  the  accepted  bid  was 
not  the  lowest  and  best  one;  that  it  was  so 
declared  arbitrarily,  and  without  considera- 
tion of  others.  In  disregard  of  the  rights  both 
of  the  other  bidders  and  of  tbe  public,  and 
without  any  opportunity  to  other  bidders  to 
compete  upon  the  plans  so  attempted  to  be 
adopted,  and  such  action  was  illegal  and  void; 
tbat  the  contract  so  made  was  in  pursuance 
of  a  consphracy  to  prevent  competition,  and 
contains  unlawful  provisions,  fraudulently  in- 
corporated in  it,  to  allow  and  pay  estimates 
for  materials  delivered  and  a  provision  for 
the  contractor's  fibng  a  bond  within  60  days 
instead  of  before  entering  upon  the  work; 
that  tbe  contractor,  without  first  filing  a  bond 
as  required  by  law,  immediately  entered  up- 
on the  work,  and  commenced  to  build  and  re- 
pair bridges,  without  any  finding  of  the  board 
that  such  work  was  necessary,  and  without 
any  order  locating  or  directing  It,  and  without 
lawful  authority  from  the  county  board;  that 
the  $5,000  and  the  $3,000  warrants  were  al- 
lowed, and  the  first  paid,  and  the  second  out- 
standing, and  lx>tb  should  be  made  a  Hen 
upon  all  materials  and  bridges  furnished  and 
made  by  the  contractor;  that  no  findings  or 
order  had  ever  been  made  by  the  board  as 
to  what  bridges  or  repairs  iivere  nee^^ry; 
tbat  no  record  exlsf^ti^  tai}y:4^|^^  the 
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county  board  as  to  any  of  tbe  27  bridges 
claimed  by  tbe  contractor  to  hare  been  or- 
dered under  tbe  contract;  that  any  incfa  or- 
ders, If  glTOi,  were  by  iadlvldaal  members 
of  tbe  county  board,  and  of  no  binding  effect 
on  the  county;  that  they  were  not  acts  of  the 
board  8B  a  corporate  body,  nor  done  at  the 
courthouse,  nor  in  any  regular  session  of  tbe 
board;  that  tbe  defendant  Sheeley  had  full 
notice  of  the  Invalidity  of  such  pretended  ac- 
tion of  the  members  of  tbe  county  board,  and 
of  the  amount  of  money  on  band  In  tbe 
bridge  fund,  and  that  the  contract  wben 
made  was  In  excess  of  the  funds,  and  void; 
tbat  the  bids  were  purposely  made  deceptive, 
and  were  not  for  completed  bridges  at  a  giv- 
en sum  per  lineal  foot,  but  at  such  a  sum  for 
Buperstracture  with  an  addition  for  substruc- 
ture, and  were  read  and  accepted  by  tbe 
board  for  completed  bridges,  and  are  grossly 
In  excess  of  tbe  ordinary  price  of  sucb  struc- 
tares;  tbat  any  bid  for  substructures  sep- 
arately was  unlawful,  and  because  of  this  un- 
lawful feature,  fraudulently  Introduced  Into 
It,  the  contract  should  be  annulled.  The 
county  attorney  further  says  tbat  since  tbe 
commencement  of  the  action  two  of  tbe  com- 
missioners attempted  to  ratify,  and  have 
made  of  record,  orders  for  tbe  27  bridges 
claimed  by  the  contractor,  and  to  add  3  more; 
but  such  attempt  to  legalize  and  carry  out 
an  unlawful  private  agreement,  before  made. 
Is  contrary  to  good  morals  and  public  pol- 
icy, and  iB  unlawful  and  void.  He  alleged 
that  tbe  record  so  attempted  to  be  made  in- 
cludes orders  for  repairs  on  bridges  and  for 
materials  for  that  purpose,  and  tbat  no  ad- 
vertisement was  made,  and  no  bids  taken, 
and  no  contract  let,  and  no  plans  and  spec- 
ifications adopted  for  tbe  repair  of  bridges  for 
1902;  that  tbe  repairs  attempted  to  be  so  pro- 
vided for  are  greatly  In  excess  of  $100  In 
costs,  and  that  Sheeley  bad  no  authority 
whatever  to  enter  upon  sucb  work.  He  ask- 
ed that  Sheeley  be  required  to  set  out  In  full 
all  the  Items  of  his  claims  against  tbe  coun- 
ty for  work  under  his  contract,  and  tbat  as 
to  all  parties  claiming  rights  In  the  mate- 
rial or  warrants  an  accounting  be  had,  if 
the  court  should  bold  that  Sheeley  had  a  right 
to  compensation  for  his  labor  and  materials 
employed  upon  tbe  bridges.  He  asked  that 
the  Columbia  National  Bank,  which  claimed 
an  assignment  of  the  $3,000  warrant,  be  made 
a  party,  and  required  to  ahow  cause  why  It 
Bbould  not  surrender  It  for  cancellation;  and 
that,  as  a  multiplicity  of  suits  would  evi- 
dently grow  out  of  the  transactions  In  regard 
to  these  bridges  unless  the  court  should  ad- 
Just  tbe  entire  matter  between  the  parties, 
that  it  do  so  by  Its  decree.  He  alleged  that 
the  county  officers  would,  unless  restrained, 
make  unlawful  transfers  of  funds,  and  pay 
much  more  than  was  lawfully  due  the  con- 
tractor, and  that  the  orders  for  the  30  bridges 
amount  to  more  than  $23,900,  a  sum  greatly 
In  excess  of  the  funds  available,  which  were 
only  $1,200.  He  prayed  that  the  $5,000  war- 


rant be  declared  a  lien  upon  all  tbe  material 
and  bridges  purchased  and  built  under  the 
pretended  contract;  that  Sheeley  and  the  Co- 
lumbia National  Bank  be  enjoined  from  at- 
tempting to  collect  the  $3,000  warrant;  that 
Sheeley  be  enjoined  from  removing  any  of 
tbe  bridges  or  materials,  and  from  asserting 
any  claim  to  tbem  till  further  order  by  the 
court;  tbat  the  commissioners  and  the  county 
treasurer  be  restrained  from  acting  under  tbe 
contract,  and  the  latter  be  enjoined  from  pay- 
ing the  $3,000warrant,  and  tbat  it  be  canceled; 
tbat  Sheeley  be  enjoined  from  claiming  that 
his  bid  at  prices  set  opposite  his  speciScations 
Included  only  substructures;  that  the  board  he 
restrained  from  ordering  more  bridges  on  the 
contract,  and  Sheeley  from  interfering  in 
any  way  with  tbe  materials  and  structures 
furnished  the  county  under  It;  that  the  court 
should  instruct  tbe  commissioners  as  to  their 
duties  in  adopting  plans  and  specifications, 
advertising  for  bids,  letting  contracts,  and  tak-  ! 
Ing  bonds  for  their  performance  In  the  matter 
of  county  bridges. 

On  June  23d  there  had  been  filed  an  bd- 
Bwer  to  this  crosa-petltlon  by  tbe  contractor. 
He  admitted  the  corporate  and  ofilclal  ctmr- 
acter  of  the  parties,  and  tbe  adoption  of  plans 
and  specifications  for  bridges  for  1902  hy  tlie  i 
county  board,  and  the  advertisement  calling 
for  plans  and  specifications;  but  alleged  thai  , 
the  advertisement  was  in  all  respects  law-  [ 
ful;  admitted  that  he  made  a  bid,  accom- 
panied by  plans  and  specifications  of  his  owu,  | 
but  said  It  was  accompanied  also  by  those  ' 
'*whlch  had  been  previously  adopted  by  the 
county,"  and  that  the  bid  was  in  all  respects 
regular  and  lawful;  and  denied  any  lack  of 
authority  In  the  board  to  accept  a  bid  with 
plans  and  specifications;  denied  the  contract 
was  signed  by  the  commissioners  Individual- 
ly, and  said  It  was  executed  hy  them  on  be- 
half of  the  county.  He  denied  the  entire 
cross-bill,  and  alleged  tbat  his  bid  was  regu- 
lar, was  the  lowest  and  best,  and  was  regu- 
larly accepted  on  due  consideration;  said  that 
the  $5,000  warrant  was  paid  to  blm,  and  tbe 
other  negotiated  to  the  bank  as  alleged,  bat 
tbat  be  had  then  furnished  $9,700  worth  of 
material  for  bridges,  and  the  warrants  were  j 
in  part  payment  for  it;  tbat  nearly  all  of  this  ! 
material,  and  much  more,  was  placed  in 
bridges  for  the  county  before  the  amended 
cross-petition  was  filed;  that  his  bid  for  wood- 
en bridges  was  at  so  much  per  lineal  foot  of 
completed  bridges,  and  for  Bteel  ones  at  a 
certain  price  for  superstructure  and  an  ad- 
ditional price  for  substructure,  both  by  lineal 
foot,  and  so  understood  by  the  comity  board, 
and  tbat  all  the  bids  for  steel  bridges  were 
of  tbe  same  character.  He  Bays  that  In  De- 
cember, 1901,  County  Commissioner  Tilton 
instructed  him  to  order  sufficient  bridge  ma- 
terial for  the  year  1902,  and  assured  him  that 
it  would  be  purchased  at  its  reasonable  value 
by  tbe  county  If  he  did  not  get  the  contract: 
that  the  $9,700  of  material  were  procured  and 
delivered,  and  the  $8,000  allowed  In  pursu- 
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anoe  of  Bncb  mdw;  tlut  no  appeal  was  tak- 
en, and  after  10  days  the  warrants  were  de- 
livered to  him;  tbat,  as  he  is  informed,  the 
object  of  such  ordering  of  material  was  to 
make  roads  Immediately  passable  and  be- 
cause of  nriEent  necessl^;  that,  after  the 
awarding  of  the  contract  to  htm,  written  or- 
ders, B^ned  sometimes  by  two  and  smne- 
tlmes  by  all  three  commlastonOTS,  were  from 
time  to  time  t^ren  htm  for  erecting  and  re- 
pairing 30  bridges,  ibe  orders  being  nmn- 
bered  from  1  to  Includve.  He  says  that 
as  to  each  of  these  an  emergoicy  existed; 
that  all  of  the  work  was  done  under  the  con- 
tract, and  in  accordant  witii  the  plans  and 
fipeciflcations  accompanying  it,  which  bad 
been  accepted  and  were  in  use  by  the  coun- 
ty; that  a  rec<»d  was  made  of  each  of  said 
ordOTB  and  the  work  done  in  good  foith,  and 
only  the  f8.000,  so  far.  bad  been  paid  for  it; 
that  Nob.  2,  8,  4,  26,  26,  and  27  were  com- 
pleted by  Blaich  22d.  Nob.  11.  12.  13,  14,  15, 
18.  17,  18,  22.  28,  and  80  were  completed  be- 
tween March  12th  and  April  ,  and  Nos, 

6.  7,  S,  9.  10;  U,  20,  21,  and  24  were  com- 
pleted betureen  May  Ist  and  Jnne  15th.  and 
the  others  were  in  course  of  constmction. 
He  says  tbat  17  of  these  bridges  <deslgnating 
by  nnmbei)  were  accepted  by  order  of  record 
by  the  county  board,  and  9  more  were  ac- 
cepted by  the  conunisstoners.  but  no  order 
concerning  their  acceptance  as  yet  entered  of 
record.  He  also  says  that  during  the  progress 
of  this  work  he  was  oi-dered  to  move  and 
paint  certain  spans  of  certain  bridges,  and 
did  >o,  to  the  reasonable  value,  an  told,  of 
$863,  and  tbat  under  the  terms  of  the  con- 
tract there  Is  due  and  owing  $15,086.84.  after 
crediting  the  98,000.  Tbte  amount  Is  itemised 
by  Btatli^  the  compensation  due  under  the 
contract  for  each  of  the  20  bridges  and  for 
tills  be  asks  Judgment 

A  second  amended  cross^ietition  was  flledi 
the  connty  attorney,  changing  its  allefi^- 
tions  In  a  few  formal  respects.  An  Bzfaiblt 
B.  a  reaolntion  of  the  board  of  connty  com- 
missioners, which  pnritorted  to  have  been 
&6opteS  April  ISth  by  a  "majority  vote,"  was 
attached.  It  recited  tbat  It  bad  been  the 
custom  of  the  county  board,  in  ordering 
bridgework  under  the  contract,  to  go  to  the 
site  with  the  contractor,  and  give  orders  on 
the  spot,  and  have  Bodi  orders  spread  upon 
the  rectods  during  the  year  at  some  time  aft- 
er the  work  was  done  and  before  payment 
and  tbat  some  question  bad  arisen  as  to  the 
propriety  of  not  entering  the  orders  of  record 
before  the  completion  of  the  work.  It  was 
reaolved  that  the  orders  for  these  30  tvldges, 
designating  them  by  numbers  and  location, 
be  spread  upon  the  record. 

Flalntlff  replied,  doiylng  that  the  contract 
corered  any  repairs;  denied  that  8heeley*s 
bid  was  by  the  lineal  foot;  denied  that  any 
accounting  could  be  had,  and  also  that  any- 
thing was  doe,  and  also  that  the  contract 
could  be  reformed  or  validated  In  any  way; 
admitted  tbe  allegations  In  regard  to  the  two 


warrants,  but  denied  the  counts  right  to 
any  accounting  therefor,  and  denied  the  need 
of  any  relief  against  a  multiplicity  of  suits, 
or  any  other  relief  for  the  county  in  this  ac- 
tion, and  denied  the  right  of  the  connty  to 
set  up  ItB  croas-petiUon  fw  an  accounting, 
and  denied  the  Jurisdiction  of  the  court  to 
entertain  it  BepUes  by  general  denial  were 
filed  on  behalf  of  the  county  to  the  answers 
to  its  cross-petition. 

On  trial  of  the  Issues  thus  made  the  court 
found  genffally  for  plalntlfT  and  against  de- 
fendants, and  that  the  contract  was  Illegal 
and  void,  and  upon  the  cross-petition  for  the 
county  against  the  contractor,  and  that  he 
could  recover  nothing  upon  bis  contract 
The  court  found  for  the  contractor  as  to  the 
value  of  tbe  work  done  before  the  action  was 
begun,  and  tor  the  county  as  to  all  work 
done  after  that  It  found  tbe  value  of 
bridges  repaired  and  constructed  betore  the 
action  was  S6,60S.74,  and  that  one  mxae  at 
the  value  of  12.065.66  was  then  in  such  a  con- 
dition that  It  was  necessary  to  complete  It 
and  tbat  on  each  of  two  repaired  after  the 
beginning  of  the  action,  the  work  was  leas 
than  9100  in  amoant,  so  that  the  board  was 
authorised  to  have  it  done  wtthont  bid  or 
contract,  and  that  these  two  were  worth  91S8. 
The  total  recovery  allowed  the  contractor 
was,  therefore,  $^802.40,  less  $8,000  previ- 
ously paid,  leaving  $802.40.  It  found  that 
(me  bridge  was  begun  aft«  tbe  commence- 
ment of  the  action,  and  not  completed,  and 
that  nothing  could  be  recovered  for  tt.  It 
found  that  order  No.  28  was  given  before  the 
letting  of  the  contract  that  the  work  on  it 
was  $194.  but  tbat  there  could  be  no  recov- 
ery for  It  in  this  action.  It  found  that  con- 
struction and  repair  work  to  the  value  of 
$8,529.06  was  done  aftra*  the  action  was  be- 
gun, and  that  for  such  work  there  could  be 
no  recovery.  It  cancel^  tiie  contract  on  tbe 
county's  petition,  and  enjoined  the  defend* 
ants  f^m  canying  It  out  any  farthor,  award- 
ed Judgment  to  the  cratnctor  for  $802.40, 
and  enjoined  blm  from  In  any  way  Interfer- 
ing with  the  bridges  or  materials  on  the 
ground.  AH  parties  excepted  to  the  flndli^ 
and  decree,  and  motions  for  new  trial  were 
filed  by  the  contractor  as  against  both  tbe 
plaintiff  and  the  county,  and  were  both  over- 
ruled. Motions  tor  new  trial  filed  separately 
by  Commissioners  Bcnrgelt  and  Welton  were 
also  overmled,  and  from  tbe  decree  tbe  con- 
tractor appeals. 

His  counsel  teke  tiie  ground  that  the  sole 
question  presented  is  whether  be  shall  be 
paid  under  his  contract  according  to  its 
terms,  on  tiie  ground  that  it  was  valid,  or 
shall  receive  at  least  the  additional  $8,529.06 
for  the  reasonable  value  of  the  work,  or  shall 
merely  have  the  $802.40  allowed  him  by  tiie 
court.  It  iB  claimed  that  the  findings  of 
amounts  made  by  the  court  are  much  below 
the  true  values  as  ^own  by^be  evidence. 
It  is  claimed  that,  !^|j|9gam)^^(^2^by 
plaintiff  or  by  the  county,  they  are  cowunded 
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hf  the  decree.  Upon  this  point  we  are  cited 
to  Bchlawlg  T.  De  Poster,  83  Iowa,  323,  49 
N.  W.  843,  IS  L.  B.  A.  785.  32  Am.  St.  Bep. 
306;  Hamilton  t.  Whitney-,  19  Neb.  808,  27 
N.  W.  125;  Dennia  t.  GaugbUn  (Ner.)  41 
Pae.  768.  29  L.  R.  A.  731,  68  Am.  St  Bep. 
761,  and  Itandolpb  t.  Lampkln  ^y.)  14  S. 
W.  588,  10  L.  B.  A.  87.  The  first  is  a  holding 
under  the  Iowa  practice,  wblcb  simply  makes 
an  appeal  a  substitute  for  a  proceeding  In 
error.  Tbe  objection  to  the  decree  ui^ed  by 
the  successful  party  bad  no  connection  with 
tbose  of  tbe  appellant  Tbis  last  is  also  true 
in  tbe  Nebraska  case  cited.  It  was  au  ap- 
peal from  a  finding  that  a  certain  Judgment 
was  a  Hen.  The  appellant  disputed  tbe  prop- 
er indexing  of  tbe  Judgment.  The  appellee 
was  not  allowed  to  correct  tbe  amount,  which 
he  claimed  was  too  flmalL  Tbe  other  cases 
are  ones  In  which  appellee's  complaint  bad 
no  direct  bearing  upon  that  on  which  tbe  ap< 
peal  was  taken. 

It  Is  not  thought  tiiat  an  equity  appeal  In 
this  state,  where  the  appellant  asks  a  hear- 
ing  de  novo  as  to  the  validity  of  tbe  contract 
in  question  and  as  to  tbe  amount  due  on 
quantum  meruit' If  the  contract  is  found  bad, 
permits  him  or  tbe  court  to  treat  tbe  other 
party  as  concluded  with  reference  to  these 
very  questions.  As  tbe  syllabus  In  Hamilton 
T.  Whitney  puts  it  tbe  rights  of  the  plaintiff 
and  of  the  county  are  'Inextricably  InTolved" 
wltb  appellant's  in  thie  decision  of  these  ques- 
tions which  appellant  himself  raises.  Unleas 
both  parties  are  concluded  by  a  decMon  on 
a  given  point  it  seems  clear  that  neitUer  la. 
Of  course,  there  are  casM  In  which  only  one 
party  is  permitted  to  raise  the  question,  and 
tlien,  tf  be  elects  to  treat  the  matter  as  set- 
tled, the  other  must  But  if  he  chooses  to 
open  tbe  question  the  other  party  la  no  long- 
er bound.  A  petition  in  error  starts  a  new 
action.  Nothing  is  inyolred  in  it  except  the 
errors  assigned.  2  Qyc.  510.  An  appeal, 
however,  Is  a  further  proceeding  in  the  same 
action,  and  brings  up  all  the  parUea  neces- 
sary to  the  determination  of  appellant's 
rights  in  the  matter,  McUugh  v.  Smiley,  17 
N'eb.  620,  20  N.  W.  290,  24  N.  W.  277;  Polk 
T.  Ctorell,  43  Neb.  SS4,  62  N.  W.  240;  Western 
Mfg.  Works  V.  Leavenworth,  52  Neb.  423,  72 
N.  W.  592.  The  i^alntlfl  and  the  county  are 
here  as  appellees  to  discuss  these  very  ques- 
tions brought  here  for  that  purpose  by  tbe 
appellant,  and,  It  would  seem,  are  entitled 
to  claim  whatever  tbe  law  gives  them  upon 
each  of  these  points  which  the  appellant  con- 
teats.  The  question  of  the  amount  recover- 
able upon  this  contract  or  upon  tbe  account- 
ing, if  one  is  to  be  had  between  Sbeeley  and 
tbe  county,  must  be  deemed  entirely  open 
upon  this  appeal. 

Tbe  first  real  question  to  be  determined  la 
tbe  validity  of  the  contract  It  is  assailed 
on  tbe  ground  that  the  advertisement  is  Il- 
legal; that  it  called  for  bids  to  be  accompa- 
nied with  plans  and  speclOcatioiiB,  and  yet 
waa  "for  the  building  of  all  bridges  that 


shall  be  ordered  fbr  the  ^wttwg  year**;  that 
there  wore  no  funds  on  hand  to  wairant  any 
such  expenditure  as  the  contract  involTed; 
that  the  bid  waa  not  by  tbe  lineal  foot;  that 
Sbeeley's  bid  was  not  the  lowest  and 
one;  that  tbe  agreement  to  pay  estimates 
and  for  filing  a  bond  within  60  days  are 
both  unlawful;  and  that  there  waa  no  lawful 
ccmsideration  of  competing  bids.   Section  S3, 
c.  78,  Comp^  St.  1901,  provides  that  all  con- 
tracts for  the  erection  and  reparation  of 
bridges,  whose  expense  shall  be  more  than 
9100,  shall  be  let  "to  the  lowest  and  beat 
bidder,"  provided  the  county  commlasionera 
"may  adopt  plans  and  spedficationa  for  the 
building  of  such  bridges  and  may  let  a  con- 
tract or  contracts  for  the  buUdlng  of  all 
bridges  that  may  be  required  to  be  con- 
structed during  the  term  of  one  year  ftom 
the  letting  of  tbe  contract"  !there  are  fur^ 
tber  provisos  that  tiie  contracts  shall  not  be 
let  "to  cost  more  than  the  money  on  band 
in  the  bridge  fund,"  together  frith  the  road 
fund  money  of  tbe  district  where  the  work 
Is  to  be  done.   It  Is  urged  that  tbe  clear 
meaning  of  this  statute  is  that  where  it  is 
meant  to  let  annual  contracts,  plans  and 
qpeclficaticHia  must  be  adopted  In  advance, 
and  the  contract  be  tta  bridges  in  accordance 
with  such  plans  by  the  lineal  foot;  that  if 
such  must  be  tbe  contract  the  advertise- 
ment must  call  for  tbe  same  thing,  and  that 
it  did  not  in  Uils  insbuice.   It  is  also  claimed 
that  there  Is  no  authority  whateva  for  au 
annual  contract  for  repair  work;  tbat  in 
its  nature,  there  could  not  be,  and  that  no 
mention  of  repair  work  occurs  in  tbe  adver^ 
tlsement   It  is  also  objected  that  the  con- 
tract la  utterly  Indefinite  as  to  tbe  amount 
of  work,  and  that  orders  were  given  under 
it  for  some  (23,000  worth  of  bridges,  while 
there  was  only  $1,200  on  hand.   It  Is  admit- 
ted that  there  was  only  this  element  of  cash, 
but  it  Is  claimed  that  f4,000  tnore  was  really 
in  the  bridge  fund,  because  It  had  been  trans- 
ferred to  the  general  fund  by  an  Improper 
and  illegal  order  In  December,  and  was  re- 
turned in  March,  and  that  the  "levy  of  the 
current  year,"  referred  to  in  the  statute,  was 
the  levy  of  1002,  which  was  made  in  July  of 
that  year.  Two-thirds  of  It  would  be  $10,803.- 
07.  If  this  was  available  before  tbe  levy  was 
made,  with  the  other  funds  at  band,  then 
would  be  sufilclent  to  warrant  tbe  contract 
lug  for  all  the  bridges  ordered.   If.  however, 
the  levy  of  1902  was  not  available  until  it 
was  made,  then  the  contracts  were  in  ex- 
cess of  tbe  board's  authority,  and  forbidden 
by  the  statute.  The  question  as  to  whether 
the  term  "current  year,"  In  this  statute, 
means  "calendar  year,"  which  has  long  been 
by  tbis  court  held  to  be  the  fiscal  year  o( 
the  county  (State  v.  Cornell,  54  Neb.  650,  75 
N.  W.  25),  or  tlie  year  from  one  amiual  levy 
to  another,  la  by  no  means  free  from  diffi- 
culty.  In  Austin  Mfg.  Cg^v.  Brown  Oannty 
(Neb.)  90  N.  W.  9^|9,^<^^@0|eb  which 
tbe  writer  concurred  at  tbe  tlmeRt  was  heU 
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that  tbe  proTtoton  against  contracting  any 
deM  flsalDBt  tbe  g«ieral  fund  of  tbe  cotm^ 
In  excen  of  "85  per  ceat  of  amount 
levied  by  tax  far  tbe  current  year"  did  not 
Interfere  wltb  contracting  In  May  on  the 
strength  of  a  levy  made  on  June  29tb.  It 
was  there  declared  that  the  levy  "for  the 
Client  year*'  was  tbe  one  made  In  that  cal- 
endar year;  that  the  levy  as  'well  as  the  col- 
lection of  a  tax  might  be  anticipated.  A 
more  earefnl  con8ld«htlon  of  the  question 
since  has  led  to  the  conclusion  that  the  opin- 
ion In  Austin  t.  Brown  County  goes  too  far, 
and  much  farther  than  was  necessary  to  a 
detmnlnatlon  ot  that  case.  A  perusal  of  the 
opinion  will  show  that  the  defense  made 
some  years  after  tbe  giving  of  the  order  for 
the  grading  machines  was  that  It  was  given 
In  May,  when  tbere  were  no  funds  on  band. 
The  receipt  of  the  machines,  and  the  redlin- 
ing of  them  in  use  after  tiie  annual  levy, 
would  ratify  the  fermer  contract  tf  It  was 
siMcei^ble  of  retiflcatlon,  or  would  constitute 
the  basis  of  a  new  Imidled  one  if  the  former 
was  absolutdy  void.  There  Is  no  statute 
prescribing  bow  contracts  for  sudi  supplies 
shall  be  entered  Into,  and  an  Implied  cratract 
mis  held  valid.  The  language  used  In  the 
statutes  as  to  the  general  fund  Is  somewhat 
stronger  than  in  tbe  one  under  consideration. 
TbB  permission  as  to  the  general  fund  Is  to 
use  "86  per  cent  of  Oie  tax  levied  tot  the 
current  year."  It  Is  Imposidble  to  see  how 
a  tax  can  .be  "levied"  when  It  Is  only  esti- 
mated, and  the  time  for  levying  it  has  not 
arrived.  It  seems  clear  that  in  the  case  of 
the  general  fund  It  Is  only  a  tax  levied  that 
mar  be  contracted  against  In  the  case  of 
tbe  bridge  fnnd  the  wording  Is  slightly  dif- 
ferent Not  "85  per  cent  ctf  the  tax  levied," 
bnt  **two-thlrds  of  tbe  levy  of  the  current 
year,"  may  be  contracted  against  This, 
however,  would  seem,  in  sbsence  of  any  other 
controlling  fiict  to  altar  the  construction; 
to  require  an  existing,  and  not  merely  an  es- 
timated and  expected,  levy.  Such  a  fact  Is 
Booght  In  tbe  phrase  "money  on  band  de- 
rived trom  the  levy  of  previous  year."  It  Is 
urged  that  tbe  levy  of  1901  was  a  levy  of 
tbe  previous  year,  and  therefore  the  two- 
tblrds  of  the  levy  ot  the  current  year  must 
be  that  of  1902.  It  is  clear,  however,  that 
this  Is  niOTely  assuming  that  tbe  term  "previ- 
ous year"  has  reference  to  the  calendar  year 
last  elapsed.  Tbere  seems  no  more  necessity 
for  assuming  that  '^^revlons  year"  means 
**Iirevlous  calendar  year,"  than  that  "current 
year"  means  "current  calendar  year."  It 
must  be  conceded  that  ordinarily,  when  we 
use  the  terms  "this  year,"  "the  current  year," 
or  "tJie  previous  year,"  we  mean  In  each  In- 
stance the  calendar  year  In  which  tbe  event 
under  discussion  took  place  and  the  one  be- 
fore It  Did  tbe  Legislature  bave  this  mean- 
ing in  putting  tbe  words  Into  this  statute? 
Tbe  argument  seems  Irresistible  that  It  did 
not  They  were  fixing  the  exact  limit  be- 
yond which  the  county  board  should  not  con- 


tract To  put  such  limit  at  a  wholly  uncer- 
tain and  unknown  amount,  to  be  determined 
by  future  action  of  tbe  board,  would  be  to 
make  none.  It  would  leave  those  who  should 
contract  with  tbe  county  entirely  uncertain 
for  nearly  six  months  as  to  whether  their 
agreement  was  valid  or  invalid.  To  hold 
that  to  each  use  of  tbe  word  the  year  re- 
ferred to,  whether  "current"  or  "previous," 
Is  the  year  from  one  levy  to  another,  the 
year  for  which  It  Is  really  made,  seems  more 
resBonable.  Granting  the  contentton  of  de- 
fendant that  the  transfer  of  94,000  from  tbe 
general  to  the  bridge  fund  was  merely  re- 
placing money  that  belonged  In  that  fund, 
there  was  still  only  about  $6,000  of  available 
money  In  that  fnnd.  The  wders  given 
amount  to  more  than  9^3,000,  unless  tbe  levy 
of  1002.  not  yet  made,  could  be  taken  toto 
consideration.  We  condnde  that  such  ac- 
tion was  unauthorised,  and  the  toxpayer  on 
this  ground  entitled  to  enjoin  Its  execution. 
The  statute  seems  to  require  also  that  plana 
and  speclflcatfons  be  adopted  to  advance  of 
the  letttog  of  an  annual  contract  snd  tbat 
tbe  contract  ss  well  as  tbe  advertisement 
^ould  have  been  based  upon  such  plans.  It 
also  seems  plain  that  no  authority  exlsto  for 
repairing  by  annual  contract,  and  that  where 
a  repair  Job  amoonte  to  more  than  $100.  It 
must  be  done  by  advertising  for  bids.  Tbe 
contract  therefore,  was  tovalld,  and  tbe  ac- 
tion of  the  coun^  board  under  It  unlaw- 
ful. 

Was  ttie  pasrment  ordered  tbe  trial  court 
of  the  reasonable  value  of  the  work  done  be- 
fore the  action  was  commenced  tbe  true 
mrasnre  of  Btaeeley*8  righto?  Tbe  plaintiff 
took  no  a{V)eal  from  tbe  order  admitting  tbe 
county  to  toterplead.  and  to  ask  for  an  ac- 
counting. Sheeley's  appeal  from  the  amount 
allowed  him  cannot  be  said  to  bring  up  the 
question  of  the  county's  right  to  request  tibis 
aecoonting,  In  which  request  he  Joined.  We 
therefore  do  not  have  before  us  tbe  question 
of  the  right  of  the  county  authorities  to  In- 
ject these  questions  into  the  toqpayer*s  ac- 
tion for  an  injunction  against  the  carrying 
out  of  this  contract  and  for  Ito  annulment 
We  do  not  see  any  necessary  connection  be- 
tween the  two.  The  plaintiff,  Indeed,  sought 
to  enjoto  any  claim  or  recovery  by  Sbeeley 
on  account  of  these  bridges,  but  tbe  Jotolng 
of  the  proceedings  for  a  settlement  of  Sheel- 
ey's rights  without  a  contract  to  the  action 
of  Clark,  wblch  was  brought  to  stop  proceed- 
ings under  it  seems  to  have  been  productive 
of  no  little  confusion  at  the  hearing.  The 
question  of  tbe  right  of  such  Joinder,  though 
raised  at  tbe  trial,  Is  not  before  us  at  tbe 
present  tlm^  and  is  not  decided. 

Tbe  question  remaining  Is,  what  amount  Is 
Bbeeley  entitled  to  recover  for  these  bridges 
built  and  repaired  with  no  legal  contract?  It 
seems  dear  that  the  Nebraska  statote  Indi- 
,  cates  a  prohibition  upon  any  such  method  of 
I  bridge  building.  It  iBM^d[^fep^<5|«feth» 
1  statutory  requirement  that  all  repair  iMrk  ex- 
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ceedlng  $100  In  amount  sball  be  done  upon 
competitive  bids,  duly  advertised  for,  of  small 
account,  If  a  county  board  could  simply  give 
orders  for  sucb  work,  as  In  tbls  case,  amount- 
ing to  more  than  (15,000,  wltb  no  advertising 
and  no  contract  Sheeley's  contract,  like  the 
advertisement.  Is  silent  as  to  repairing.  The 
advertisement  was  for  bids  upon  "the  build- 
ing of  all  bridges  that  shall  be  ordered  for 
the  ensuing  year,"  and  the  contract  was  "to 
furnish  all  materials,  and  to  construct  and 
complete  ready  for  travel  such  brldgework 
as  said  commissioners  may  order  built  over 
streams,"  etc.  The  work  was  to  be  "built" 
according  to  plans  and  speciScations  accom- 
panying, and  of  the  various  lengths  and  ma- 
terials as  ordered.  There  Is  not  an  intimation 
that  of  the  f23,900  worth  of  work  contem- 
plated about  ilS.OOO  was  repairing.  Of 
course,  equity  enforces  no  forfeitures,  but  eq- 
uity follows  the  law.  If,  as  we  think,  there 
1b  In  the  law  of  the  state  of  Nebraska  a  dis- 
tinctly Implied  prohibition  against  the  making 
of  bridges  without  advertising  and  letting  of 
contracts,  and  against  repairing  bridges  where 
the  expense  Is  more  than  $100  without  such 
letting  of  contracts,  and  there  Is  In  the  stat- 
ute an  «preM  prohibition  of  the  doing  of  ei- 
ther without  money  on  band  or  a  levy  actual- 
ly made  to  pay  for  It,  then.  In  equity,  no 
more  than  at  law,  can  there  be  a  recovery 
where  tbere  has  been  an  intentional  violation 
of  the  prohibition.  In  this  case,  however, 
there  was  an  attempt  to  comply  wltb  the 
law.  An  advertisement  was  published,  a  bid 
made,  and  a  contract  entered  into.  There 
was  a  colorable  claim,  at  least,  of  a  right  to 
contract  with  reference  to  the  levy  to  be 
made  in  the  following  summer.  The  court 
did  not  find  that  these  proceedings  were  tak- 
en in  bad  faith.  It  entered  no  express  finding 
as  to  that;  but  in  allowing  Sheeley  the  $8,- 
204  which  he  bad  earned  before  the  action 
was  begun  It  must  have  found  that  to  that 
time  the  proceeding  while  Irregular  and  nn- 
antborlzed,  were  In  good  faith.  We  are  not 
prepared  to  say  that  this  finding  la  wrong, 
and  tbat  the  drcnmatances  are  such  as  to  en* 
title  the  ooimty  to  hold  Sheeley's  materials, 
as  wen  as  labw,  tor  nothing. 

Was  the  ref  nsal  to  allow  him  anything  for 
the  nine  orders  conatmcted  or  repaired  after 
the  commencement  of  tbls  action,  amounting, 
as  the  trial  court  found,  to  $8,629.06,  right, 
and  Justlfled?  It  Is,  of  qourse,  contoided  hj 
appellee  Clark  that  the  general  finding  la  hta 
favor  Is  a  finding  of  fraud  and  willful  viola- 
tion of  the  law,  which  precludes  any  recor- 
ery  at  all  by  Sheeley.  If  this  were  true,  tlie 
refusal  to  allow  for  the  bridges  constructed 
and  repaired  after  the  bringing  of  this  action 
must  not  only  be  sustained,  but  the  allow- 
ance for  what  was  previously  done  must  be 
reversed.  There  are  some  tacts  in  this  rec- 
ord tending  quite  strongly  to  show  that  the 
advertising  and  letting  of  the  contract  was 
not  in  good  faith,  that  Sheeley  practically 


had  an  understanding  with  the  commission- 
ers from  the  preceding  year  that  he  was  to 
have  the  contract;  that,  as  his  witness  Drake 
expressed  It,  "Lancaster  county  was  Shee- 
ley's territory."  The  court,  however.  In  al- 
lowing him  for  the  first  constructed  bridges, 
negatived  such  a  conclusion,  and  we  do  not 
care  to  disturb  it  We  are  unable  to  see 
tbat  the  bringing  of  this  action  changed  the 
conditions.  So  far  as  Sheeley's  rights  and 
the  validity  of  his  contract  depended  upon 
his  own,  and  the  commissioners  following 
public  statutes,  the  bringing  of  this  action 
brought  falm  no  fresh  notice  of  them.  Their 
enactment  and  publication  Is  conclusive  of 
notice  to  every  one.  So  far  as  any  Intent  to 
evade  tbem  Is  concerned,  he  would  know  as 
well  before  this  action  was  commenced  as 
afterwards  whether  it  existed.  If,  as  we 
think,  and  the  trial  court  seems  to  bave 
thought  his  right  depends  upon  there  being 
reasonable  ground  for  the  construction  of 
the  statutes,  which  his  counsel  are  still  con- 
tending for,  the  Institution  of  tbis  action  and 
the  failure  of  plaintiff  to  comply  with  the 
order  requiring  a  bond  for  the  temporary  in- 
junction would  be  no  demonstration  of  Its 
unreasonableness.  In  Grand  Island  Gas  Ca 
V.  West.  28  Neb.  852,  45  N.  W.  242,  where  a 
taxpayer  had  sought  to  cancel  a  contract  and 
enjoin  its  execution  and  payment  of  certain 
gas  bills  incurred  under  it,  which  the  dty 
council  had  allowed,  the  decree  allowing  tbe 
Injunction  was  modified  so  as  to  permit  pay- 
ment for  tbe  gas  which  had  been  furnished 
before  tbe  action  was  commenced.  Tbe  con- 
tract was  Told  because  made  with  a  corpo- 
ration in  which  members  of  the  city  council 
were  stockholders.  Tbe  case  Is  not  authori- 
ty for  the  proposition  that  no  recovery  could 
be  had  for  gas  furnished  after  the  action  was 
begun.  No  such  question  Is  discussed.  So 
far  as  appears,  mm  was  fnmlsbed  after  tbe 
beginning  of  the  ttction.  The  holding  Is  tliat 
plaintiff  was  not  oitiUed  to  any  injunction 
against  the  payment  Wlieth^  It  could  be 
recovered  for  on  quantum  meruit  is  exprem- 
ly  left  undecided.  But  it  Is  held  that  a  can- 
cellation of  the  contract  and  iujaactlon 
against  its  carrying  out  will  be  allowed  <mly 
on  condition  of  payment  tor  gas  furnished. 
We  ore  constrained  to  think,  if  there  had 
been  no  temporary  injunction,  and  gas  had 
been  furnished  in  good  fitltb  np  to  the  bear- 
ing. It  would  have  also  been  required  to  be 
paid  for.  In  tbe  present  case  tiie  taxpayer 
chose  to  Utlgate  in  a  court  of  -  equity  bis 
rights.  He  asked  not  only  tbe  cancelation 
of  the  contract  but  an  Injunction  agslnst  the 
allowance  of  any  claim  fbr  bridges,  or  for 
work  and  material.  As  preliminary  to  any 
sucb  relief.  It  would  seem  that  tbe  court 
sboidd  have  required  payment  tor  all  tbe  la- 
bor and  material  wblcb  Sheeley  bad  furnish- 
ed In  good  fSltb  before  the  order  was  enter- 
ed, even  after  tbe  otmuMQcement  of  the  ac- 
tion. We  tblnk^^^Q|^@|^g^  decree 
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for  the  full  amoimt  of  Ub  latior  and  mate- 
rials, or  the  contract  declared  void,  and  tbo 
parties  left  to  the  legal  remedies. 

It  Is  complained  tbat  the  amount  fonnd  by 
tbe  court  Is  not  large  enough.  There  seems 
to  be  no  equity  requiring  any  greater  amount 
Mr.  Sbeeley  simply  testifies  that  at  fair 
prices,  with  a  reasonable  Tpn&t,  his  -woA 
was  worth  the  ccmtract  prices,  amounting  to 
923,078.86.  His  witness  Drake  says  the  work 
was  worth  aUowii^  a  20  per  cent 

profit  on  eqtendltnres  and  10  per  cent  to 
the  contractor  for  office  maintenance  and  ex- 
penses and  Insurance.  Bvldently,  tbe  aBow- 
anoe  by  tbe  trial  court  is  suffldrat  to  cover 
Mr.  Bheeley's  outlay  In  money  and  prcqyerty. 
For  his  pezBonal  serrloeB  under  a  void  coi^ 
tract  he  could  make  no  claim.  Argentl  t. 
San  Francisco,  16  CaL  26S.  For  nether  prof- 
its nor  office  and  aoUidting  eiv«o>e8  Is  tiie 
county  under  oUi^tions  to  pay  one  wlio  la 
violating  the  law.  The  evidence  as  to  the 
■teel  bridges  No.  1  and  No.  19  is  that  tbe  ae* 
toal  expense  of  tlwlr  erectton  would  be  re* 
spectively  91,32(^80  and  $1,080.76.  The  first 
is  charged  at  82,440.86  and  the  other  at  88,- 
402.76.  The  finding  of  the  trial  court  as  to 
completed  work  which  was  done  after  the 
action,  Tte..  88,520.06,  Is  thought  to  be  ample 
to  reimburse  the  actual  expenditure  m  these 
bridges.  Bridge  No.  6  was  not  completed, 
and  nothing  was  allowed  for  It  Mr.  Sbeeiey 
says  the  Inmber  for  It  was  at  the  Me,  and 
worth  818B.87  at  825  per  thousand  feet;  that 
he  lud  put  in  184  feet  of  piling,  for  whldi 
he  cliarges  56  cents,  making  $101.20,  and  112 
feet  of  80-hich  tubing  at  $12.60;  $1400-mak- 
Ing  a  total  for  this  bridge  of  $1,686.68.  As 
Mr.  Sheeley  Is  enjoined  from  Interfering  with 
any  of  this  material  or  disturbing  It  In  situ, 
he  should  be  paid  for  it  The  main  Item  is 
the  tubing.  His  wltoen  Drake  put  the  price 
of  this  at  $14,  but  waa  allowing  a  20  p«r 
cent,  profit  and  16  per  cent  contractOT's  ez- 
penaes.  Mr.  Bhe^y's  price  is  812.00  per  foot 
but  this  ivtce  Indnded  his  profit  Taking 
Drakes  price  and  deducting  the  20  per  cent 
profit,  would  make  the  tubing  $l,264.4a  The 
piling  at  40  centa— the  price  at  which  Mr. 
Bheriey  had  driven  a  good  deal  of  piling  for 
Lancasta  coun^— would  be  $73.60;  The  lum- 
ber at  $UXU17-Mr.  Sheeley's  prkie-would 
make  this  bridge  worth  a  total  of  $1,428.87. 
This  amount  sliould  be  added  together  with 
the  value  of  the  finished  work  as  found  by 
the  court,  vis.,  $B,52&X)6,  to  tbe  total  sum  of 
appellantfs  recovray. 

It  is  recommended  that  tbe  amount  of  ap- 
pellant Bbedsy's  recovery  from  the  county 
be  changed  from  $802.40  to  $10,764^88,  and 
that  Interest  be  allowed  on  this  amount  from 
the  date  of  the  original  decree,  and  that  the 
decree  of  the  trial  court  in  all  other  things 
be  affirmed. 

AMBS  and  OLDHAM,  CXI,  concur. 

PEH  CURIAM.  For  the  reasons  stated  in 
the  foregoing  <q^nlon,  the  appellant  Slkeeley*s 


recovery  from  tbe  eonnty  Is  changed  from 
$802.40  to  $10;7S4.88,  and  Interest  on  this 
amount  from  the  date  of  tiie  original  decree, 
and  the  decree  of  the  trial  court  In  all  othv 
things  affirmed. 

HUTCHINSON  v.  SMIDT  et  aL 
(SuiffeoM  Court  of  Nebraska.   Sept  17,  1003.) 

HORTOAOB  FOHBCLOSURa-BAUMlONKIUCA- 

TION. 

1.  "On  proceedings  to  affirm  a  sale  of  mort- 
gaged premises,  no  objections  will  he  heard 
foondea  on  an  erroDeoos  or  imperfect  descrip* 
tioD  of  the  iffemises  in  anv  of  the  proceedings, 
unless  it  be  alleged  and  shown  that  the  party 
objecUDg  will  be  i>rejudiced  thereby;  nor  in 
case  of  personal  service  or  appearance  of  snch 
par^  In  the  action.  If  snch  erroneous  or  im- 
perfect description  oecnrs  boAm  Judgment" 
Cooper  T.  Fobs.  19  N.  W.  606.  15  Neb.  516. 

2.  Jurisdiction  to  confirm  a  aale  carries  with 
it  jurisdiction  to  overrule  objections  to  It 

Commissioners'  Opinion.  Department  No. 
1.  Appeal  from  District  Court  DongUui 
County;  Dickinson,  Judge. 

"Not  to  be  officially  reported." 

Suit  by  Mary  A.  Hutchinson  against  Mar- 
garet Smldt  and  others.  Judgment  for  plain- 
tur,  and  defendanta  appeal.  Affirmed. 

Oeorge  A.  Hagn^,  tor  appellants.  Crane 
A  Boucher  and  Donl^  Horrigan,  for  appel- 

HASTINGS,  C  This  Is  an  appeal  from  a 
confirmation  of  sale.  It  is  complained  tbat 
the  court  In  overruling  the  objections  to  the 
sale,  and  confirming  It  erred  (1)  because  the 
decree  and  order  of  sale  merely  described  the 
prt^terty  as  lot  13  in  block  15  In  Walnut  Hill 
Addition  to  Omaha;  (2)  because  the  district 
Judge  oTcrruled  objections,  and  entered  con- 
firmation of  the  sale  at  chambers. 

So  far  as  the  first  objection  is  concerned, 
the  almost  Identical  description  in  an  ap- 
praisement In  Fulton  V.  Ryan,  60  Neb.  9,  82 
N.  W.  105,  Is  held  sufficient  on  the  ground 
that  the  courts  will  take  judicial  notice  that 
Omaha  1b  situated  In  Douglas  county.  In 
Cooper  V.  Foss,  16  Neb.  615,  19  N.  W.  606, 
the  first  point  of  the  syllabus  Is  as  follows: 
"On  proceedings  to  affirm  a  sale  of  mortgaged 
premises,  no  objection  will  be  beard  founded 
on  an  erroneous  or  imperfect  description  of 
tbe  premises  in  any  of  tbe  proceedings,  un- 
less it  be  alleged  and  shown  that  the  party 
objecting  will  be  prejudiced  thereby;  nor  in 
case  of  personal  service  or  appearance  of 
such  party  In  tbe  action,  if  such  erroneous  or 
imperfect  description  occurs  In  proceedings 
before  judgment" 

So  far  as  the  second  point  Is  concerned, 
it  is  conceded  in  tbe  brief  of  appellant  that 
tbe  district  judge  has  jurisdiction  to  con- 
firm  a  sale  at  chambers,  but  it  is  urged 
tnat  he  has  no  jurisdiction  to  do  anything 
more,  and  Id  this  case  be  found  it  necessary 
to  overrule  objections.   It  would  hardly  seem 
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to  require  any  conslderatioii  or  argument  to 
sbow  that  the  Jurisdiction  to  coDQrm  a  sale 
necesBarlly  carries  with  It  Jurisdiction  to 
OTeirole  objections.  The  fact  that  conflrma- 
tion  can  only  be  had  after  10  days'  notice 
to  the  opposite  party  dearly  shows  that  it 
was  ejected  that  that  party  should  be  heard 
as  to  the  sale,  and  bis  objections,  If  he  made 
any,  passed  upon. 

It  is  recommended  that  tbe  order  of  the 
district  court  be  affirmed. 

AMES  and  OLDHAM,  CC,  concur. 

PER  CURIAM.  The  conclusions  reached 
by  the  OommissioDers  are  approved,  and,  It 
appearing  that  the  adoption  of  the  rec- 
ommendationB  made  will  result  in  a  right  de- 
cision of  the  cause.  It  Is  ordered  that  the 
order  of  the  district  court  be  affirmed. 


FERRIS  T.  MARSHALL. 

<Sapi^e  Court  of  Nebraska.   June  19.  1901.) 
SALE— ACTION  FOR  PRICE— INSTRUCTIONS. 

1.  An  ioBtructioD  directiDg  the  Jury  to  find 
for  the  defendant,  in  cose  they  foooa  that  he 
rescinded  tbe  contract  of  eale  of  a  wagon  pur- 
chased by  him  as  soon  as  he  discovered  that 
the  wagon  was  not  as  warranted,  is  erroneous 
in  tbe  absence  of  any  plea  of  a  rescission  of  the 
contract,  or  of  any  e^dence  to  support  such  a 
plea,  if  made. 

2.  The  court  shouid  briefly  etate  the  issues 
made  hy  the  pleadings  in  Its  Instrnctions  to  the 
Jury. 

Commissioners'  Opinion*  Department  No. 
8.  Error  to  District  Court,  Phelps  County; 
Beall,  Judge. 

"Not  to  be  officially  reported." 

Action  by  Alden  Ferris  against  T.  H.  Mar^ 
shall.  Judgment  for  defendant,  and  plain- 
tiff brings  error.  Reversed. 

Rhea  Bros,  ft  Maoatt,  for  plalntllT  in  er- 
ror.  A.  J.  Sbafer,  for  defendhnt  in  error. 

DUFFIE,  C.  The  plaintiff  in  error  brought 
fluit  against  the  defendaut  in  error  upon  a 
promissory  note  for  |85,  the  petition  being 
In  the  uanal  form.  In  his  answer  the  de- 
fradant  alleges  that  the  note  was  given  for  a 
wagon  purchased  from  the  plalntiCT;  that  he 
applied  to  the  plaintiff  to  purchase  what  is 
known  as  a  "Mandt"  wagon,  and  that  tbe 
plaintiff  showed  him  what  he  represented 
to  be  a  Mandt  wagon,  and  to  be  well  made, 
of  good  material,  and  in  first-class  condition; 
tliat  he  warranted  the  wagon  to  render  sat- 
isfactory services,  in  all  uses  for  which  a. 
wagon  is  ordinarily  used,  for  the  space  of 
-one  year;  that  he  relied  upon  this  represen- 
tation and  warranty,  and  agreed  to,  and  did, 
purchase  the  wagon  for  tbe  stipulated  price 
■of  He  further  alleges  that  tbe  wagon 

was  not  a  Mandt  wagon,  that  It  was  what 
to  known  as  "Champion"  wagon,  and  was 
not  made  oi  good  material,  nor  was  it  well 
made,  and  was  unQt  and  worthless  for  tbe 
purpose  for  which  a  wagon  Is  ordinarily  used. 


Shortly  after  his  purchase  thereof,  and  while 
using  it  to  haul  grain  to  market,  and  while 
exercising  proper  care  In  its  use,  tbe  wagon 
broke  because  of  Its  Inferior  quality  and  poor 
construction,  and  lias  at  all  times  been  use- 
less and  worthless  to  tbe  defendant,  and  of 
no  value  whatever.  The  third  paragraph  of 
the  answer  Is  as  follows:  "Third.  That  al- 
though defendant  frequently  requested  the 
plaintiff  to  take  said  mgon  back  and  re- 
place it  with  a  good  wagon,  conformable  to 
the  representations  and  warranty  as  made 
by  the  plaintiff  on  the  sale  thereof  as  afore- 
said, or  make  good  the  def«idanf  s  damages 
in  the  premises,  yet  the  said  plaintiff  haa  at 
all  times  refused  to  take  said  -wagon  back 
In  exchange  for  another  wagon,  or  make  good 
the  defendant's  damages  in  the  smn  of 
$6S.OO;  that,  by  reason  of  the  false  repre- 
sentations and  breach  of  warranty  before 
mentioned,  this  defendant  has  been  damaged 
In  tbe  sum  of  $100.00;  Wherefore  defendant 
demands  Judgment  against  the  plaintiff  for 
the  sum  of  (100.00,  to  be  offset  against  the 
claim  of  the  plaintiff,  that  the  plaintiff  take 
nothing  by  his  petition,  and  that  the  defend- 
ant have  his  costs  in  this  action."  A  trial 
was  had  to  a  Jury,  which  returned  a  verdict 
for  the  defendant,  upon  which  the  court 
entered  Judgment,  and  the  record  Is  tiroaght 
to  this  court  for  review. 

The  third  Instruction  of  the  court  Is  as  fol- 
lows: "Third.  The  court  instmcts  tbe  Ju^ 
that  if  you  find  from  the  evidence  tbat  the 
plaintiff  In  this  case  sold  the  defendant.  Mar* 
shall,  a  wagon  for  which  the  note  In  qoestfon 
was  given,  and  you  further  find  the  plaintiff 
represented  to  the  def«idant  tbat  Ihe  wagtw 
80  sold  was  of  a  certain  brand  called  'Mandt 
wagon,'  and  yon  further  find  the  d^ndant. 
relying  on  the  statement  of  plaintiff  that  tbe 
\ragon  was  a  'Mandt  wagon.*  purchased  the 
same  and  gave  blm  his  note  herein  sued  on 
for  the  same,  and  yon  further  find  the  wagon 
vat  not  a  *Mandt  wagon,'  bnt  one  of  inferior 
quality,  then  the  court  instmcts  you  that 
the  defendant,  as  soon  as  he  discovered  this 
fact,  if  yon  find  it  was  a  fact,  bad  a  right  to 
rescind  the  contract  and  return  the  wagon. 
Therefore.  If  you  find  that  the  wagon  was 
not  as  warranty  or  represented,  and  the 
defendant,  as  soon  as  be  discovered  this  fact, 
rescinded  the  contract  and  returned  tbe  same^ 
the  plaintiff  cannot  recover  In  this  case,  and 
your  verdict  should  be  for  tbe  defendant 
bearing  In  mind  the  burden  is  on  tbe  de- 
fendant to  prove  these  facts."  The  plain- 
tiff excepted  to  this  instmetlon,  and  now 
assigns  the  giving  thereof  as  error.  The  an- 
swer of  tbe  defendant  does  not  claim  a 
rescission  on  bis  part,  and  there  is  no  evi- 
dence in  the  record  which  would  in  the  least 
sustain  a  plea  of  rescission,  if  made.  The 
defendant  returned  tile  wagon  to  the  plain- 
tiff to  have  It  repaired,  but  not,  as  we  un- 
derstand from  tbe  evidence,  ft>r  the  purpose 
of  rescinding  t])ie^coiiti^£,r^¥^t^daice  is 
conclusive  tha7%^'SPiS%4^S%  In  tte 
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poswsBlon  of  the  defendant  ever  sUice  Its 
purchase,  with  the  exception  of  a  sltort  time 
wben  It  was  left  to  be  repaired.  It  was  In 
bis  poswsslon,  and  being  used  by  him,  when 
this  case  was  tried.  There  was  nothing  upon 
wbich  to  base  the  third  Instrnctlon  of  the 
court— nether  plea  nor  evidence  to  which  the 
Instruction  was  applicable.  In  this  state  of 
the  caM,  the  jury  must  hare  been  misled  to 
the  plalntUTs  prejndlce. 

The  record  also  discloses-  that  the  court 
neglected  to  state  to  the  Jury  the  Issues  In 
the  case.  This  of  Itself  was  rerrarslble  error. 
It  Is  the  duty  of  the  court  to  Infbrm  the  Jnry 
«f  the  Issues  made  by  the  pleadings. 

Many  other  errors  are  assigned  by  the 
plaintiff,  but,  as  the  case  must  be  reversed 
fbr  error  In  the  Instruction  abore  set  out. 
we  do  not  think  It  necessary  to  take  time  to 
review  them. 

It  Is  recommended  that  the  Judgment  be  re- 
Tersed  and  the  case  rmianded. 

ALBEIRT  and' AMES.  OC.  concur. 

Beversed  and  rananded. 


MUTUAL  BBN.  LIFB  INS.  00.  T.  8IBF- 
KEN  et  aL 

{Supreme  Ooort  of  Nebraska.   Nov.  20,  1901.) 

TAXBS-LIBN-UORTOAOB-PORBCLOSURB- 
APPRAJSAIi. 

1.  By  vlrtae  of  section  138,  art  1,  c.  77, 
Gomp.  St.  1901,  and  section  146,  c.  12a,  Id., 
taxes  legally  levied  are  a  perpetual  lien,  sa- 
perior  to  all  others,  npon  the  real  estate  taxed, 
so  long  aa  they  remain  due  and  unpaid  to  the 
government  or  municipality  by  whose  authority 
they  are  levied. 

2.  Beld  not  error  to  deduct  the  taxes  due 
from  the  appraised  valne  of  the  real  estate  sold 
as  a  lien  superior  to  that  of  the  mortgage  fore- 
cloaed. 

Oonimissl(mers'  Opinion.  Department  No. 
1.  Appeal  from  District  Court,  Douglas 
Oonnty;  Keysor,  Judge. 

•■Not  to  be  officially  reported." 

Action  by  the  Mutual  Benefit  Life  Insur- 
ance Company  against  Adolpb  .Siefken  and 
others.  Judgment  for  plaintlfl,  and  defend- 
ants an>eal.  Atttrmed. 

A.  0.  Troiip,  for  appellants.  Switzler  ft  St 
Clair,  for  appellee. 

KIKKPATBICK,  a  This  la  an  appeal 
from  an  order  of  confirmation  made  by  the 
district  court  of  Douglas  county.  A  decree  of 
foreclosure  was  duly  entered  In  favor  of  ap- 
pellee and  against  appellants  In  the  district 
court,  upon  which  an  order  of  sale  Issued, 
and  on  February  8, 1898,  the  propert7  In  con- 
troversy was  sold  by  the  sheriff  of  Douglas 
county,  appellee  being  the  purchaser.  Ob- 
jections were  made  to  the  appraisal  before 
the  day  of  sale,  and  later  objections  were 
made  to  the  confirmation,  for  various  rea- 
sons which  need  not  be  set  out  The  sborlfl 
of  Douglas  county,  together  with  two  free- 


holders sheeted  by  him,  appraised  the  valoe 
of  aniiellants*  Interest  In  the  property  to  be 
sold  at  96,000.  From  this  valuation  th^ 
deducted  f4S8JS8,  the  amount  of  the  taxes 
due  on  the  fwoperty.  as  shown  by  the  eer> 
tificates  of  the  treasurer  of  Douglas  county 
and  the  treasurer  of  the  city  vt  Omaha. 
Only  one  qnesdon  Is  presented  by  the  record 
tm  consideration,  and  that  Is  whethra  the 
taxes,  the  amount  of  which  was  deducted 
by  the  appraisers^  were  a  tlea  upon  the 
premises  prior  to  the  Hea  of  the  mortgage. 
Ndther  the  count7  Douglas  nor  the  dty 
of  Omaha  was  made  a  party  to  the  fore- 
closure suit,  and  the  amount  due  on  taxes 
vras  not  set  up  or  mentioned  in  the  decree 
of  the  court.  The  decree  adjui^ed  tin 
amount  due  tm  tiie  mortgage  to  be  a  first 
Hen,  and  It  contended  by  counsel  for  ap- 
pellante  that  under  this  decree  no  authority 
exists  for  deducting  the  amount  of  taxes 
against  tiie  property  as  a  prior  Hen. 

The  property  did  not  seU  for  two-thirds  ct 
Ihe  |E6,000.  the  gross  valne  of  appellants'  In- 
terest, and.  If  the  amount  dne  as  taxes  vras 
Improperly  deducted,  the  sale  should  be  set 
aside.  Section  138,  art  1,  c.  77,  Oomp.  St 
1901,  regarding  county  and  state  taxes,  Is  as 
toUowB:  "The  taxea  assoned  oa  real  estate 
shall  be  a  Hen  thereon  from  and  Including 
the  first  day  of  April  In  the  jrear  In  which 
they  are  levied  untU  the  same  are  paid." 
Section  146,  c.  12a,  Oomp.  St  1901,  regard- 
ing municipal  taxes,  is  as  follows:  "Mu- 
nicipal taxes  and  aasessmente  upon  aU  real 
estate  In  any  such  dty  are  hereby  made  a 
perpetual  lion  thereupon  from  tiie  day  on 
which  tbe  same  were  levied  against  ail  per* 
sons  or  bodies  corporate,  except  the  United 
States  and  ttils  state."  From  an  examina- 
tion of  these  sections  there  can  be  no  doubt 
that  it  was  the  purpose  of  the  Legislature 
to  make  the  taxes,  wben  properly  levied  and 
assessed,  a  Hen  superior  to  any  other.  State 
and  municipal  governments  cannot  exist  In 
the  absence  of  revenue  for  their  sul^rt  It 
is  the  duty  of  every  person  residing  in  a 
state  and  receiving  the  beneflte  of  govern- 
ment to  contribute  his  share  towards  ito  sup- 
port And  every  piece  of  real  estete,  as  well 
as  personal  property,  to  the  state,  should 
contribute  Ite  share  towards  the  support  of 
the  state,  county,  and  municipality  where 
situated.  Any  one  taking  a  mortgage,  or 
securing  a  Hen  of  any  other  character  upon 
property,  must  take  it  with  knowledge  that 
such  property  is  bound  to  pay  Ita  propor- 
tionate share  of  the  taxes  necessary  to  the 
maintenance  of  the  government,  and  must 
understand  that  the  obligation  to  contribute 
to  tbe  support  of  the  government  Is  some- 
thing that  attaches  to  the  property  Itself,  and 
that  must.  In  the  very  nature  of  things,  be 
superior  to  tbe  Hen  be  Is  about  to  talce.  For 
this  reason  It  is  no  Injustice  to  make  the 
Hen  for  taxes  superior  to  alU  other  .Hens. 
The  right  of  a  mortgj|g{@@d^  H:@c>M^V@>  a 
tax  sale  is  fixed  by  the  Constitution  *fsection 
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9t  art  9),  and  has  been  expressly  recognized 
by  tUa  court  To  bold  tbat  tbe  lien  of  a 
mortgage  waa  superior  to  tbat  of  taxes  would 
be  to  give  to  the  mortgagee  rigbts  auperlcff 
to  tbat  of  tbe  owner  of  tbe  fee.  An  obliga- 
tion to  pay  taxes  rests  upon  tbe  owner  of 
tbe  land,  and  tbe  same  obligation  rests  upon 
the  bolder  of  a  mortgage  if  he  desires  to  pro- 
tect bis  ilea  Howell  t.  Bssex  Co.  Road 
Board,  32  X.  J.  Eq.  072. 

While  tbe  decree  In  tbe  case  at  bar  pro- 
Tides  tbat  it  is  a  first  Ileo,  this  only  extends 
to  the  parties  to  tbat  anlt  If  the  contention 
ot  appellants  should  be  sustained,  and  the 
amount  due  for  taxes  should  not  be  deducted, 
tbe  result  would  be  tbat  the  purchaser  at 
■herUTs  sale  would  take  the  property  di- 
vested of  the  Uen  for  taxes.  So  far  as  we 
have  been  able  to  ascertain.  It  has  always 
been  held  by  tills  court  that  taxes  were  a 
lien  sup^or  to  any  other  (Merrlam  t.  Qood- 
lett,  36  Neb.  384.  54  N.  W.  686),  and  It  seems 
to  be  the  law  In  other  Jnrlsdlctlona  as  well 
(New  England  Loan  &  Trust  Company  t. 
Toons,  81  Iowa,  732,  89  N.  W.  116,  46  N. 
W.  1103,  10  L.  B.  A.  478;  WUllams  T.  Hil- 
ton [Me.]  68  Am.  Dec.  729).  The  fact  that 
section  146,  wblcb  makes  taxes  levied  by  a 
municipality  a  lien,  contains  tbe  word  "po^ 
petnal,"  does  not  In  any  way  modify  or  take 
from  section  138,  which  makes  taxes  levied 
for  state  and  county  piurpoaea  a  lien,  the 
force  which  tbe  language  of  that  section  im- 
ports^ and,  so  long  aa  tbey  remain  doe  to 
tbe  government  or  municipality  by  whose 
authority  they  were  levied,  they  are  pwpetual 
Uena  superior  to  any  other.  If,  in  fact  as 
we  have  found,  tbe  Uen  for  taxes  Is  a  supe- 
rior Hen.  then  it  reduced  tbe  actual  value  of 
appellants'  Interest  in  the  premises  by  so 
much  as  appears  to  be  due  upon  taxes.  This 
being  true,  appellanta  cannot  be  heard  to 
complain  because  the  same  was  deducted  by 
the  appraisera  from  the  gross  valuation. 

Again,  it  la  contoided  by  appellants  tbat 
the  statate  requires  tbat  Hie  collflcates  of 
the  city  and  conn^  treasnrav  shall  be  under 
Uwir  official  seals,  and  that,  Inaamnch  aa  tbe 
law  does  not  contenq^te  <ar  provide  for  an 
<McIal  seal  fbr  the  county  or  city  treasurer, 
they  are  unable  to  make  a  valid  certiflcate. 
This  contention  la  without  merit  Tbe  taxes 
being  actually  dne,  tbe  form  of  the  certificate 
acted  upon  by  tlw  appxalaers  cannot  be  held 
to  substantially  affect  the  rights  of  tibe  ap- 
pellants. Tbla  qneation  has  abready  been  dei- 
termined  by  this  court  And  adversely  to  tbe 
contention  of  appellants.  Northwestern  Mu- 
tual T.ffe  Ins.  Oo.  v.  MarsbaU  (Neb.)  96  N. 
W.  867. 

It  follows  from  what  has  been  said  tbat 
there  Is  no  enor  In  tbe  action  of  tbe  trial 
court  and  it  is  therefore  recommended  tbat 
tbe  decree  conOnning  the  sale  be  affirmed. 

DAY  and  UASTINOSt  OO,  concur. 

Affirmed. 


GEBKAN  INS.  CO.  OF  FBBEPOBT,  ILL„ 

T.  BHADEB. 
(Supreme  Court  of  Nebraska.    Oct  1,  190L) 

INSURANCE— PATUBNT  OF  PREUIUHa-WAlV- 

BB— PLBADINO  AND  PROOF. 

1.  A  policy  of  fire  iosarance  contained  a  clause 
to  the  effect  that  tbe  policy  should  not  become 
binding  upon  the  company  until  the  premiom 
was  actually  ' paid,  nor  unless  the  prenutun  wu 
paid  before  the  loss  occurred,  ffew,  such  stip- 
ulations ere  reasonable  and  enforceablew 

2.  Such  stipulations  In  a  policy  can  be  waived 
by  the  company,  but  such  waiver  mnst  be  plead- 
ed and  prored  to  avail  tbe  Insured. 

3.  "The  rule  of  law  is  inflexible  that  the  al- 
legations and  the  proof,  allegata  at  probats, 
must  agree."  Traver  v.  Bhaefle,  60  N.  W.  US3, 
88  Neb.  681. 

Oommlssloners*  Opinion.  Department  No. 
].  Error  to  District  Oourt,  lAocaster  Godu* 
ty;  Cornish,  Judge. 

''Not  to  be  officially  rcfported." 

Action  by  Arthur  li.  Sbader  against  tin 
German  Insurance  Company  of  Freeport  Ul 
Judgment  for  plaintiff,  and  defendant  Mngi 
error.  Reversed. 

Burr  &  Burr  and  Frank  A.  Boehmer,  tot 
plaintiff  In  error.  0.  O.  Wfaedon,  for  defOid- 
ant  in  error. 

DAY,  0.  Arthur  L.  Sbader  brought  this 
action  in  tbe  district  court  of  Lancaster  coun- 
ty against  the  German  Insurance  Company 
of  Freeport  111.,  to  recover  for  a  lose  upon  ft 
Are  Insurance  policy  issued  to  him  by  said 
company  through  Its  local  agent  at  Lincoln, 
Neb.  The  policy  was  issued  and  delivered  to 
Shader  January  IS,  1896,  and  extended  for  a 
period  of  one  year.  Tbe  property  covered  by 
the  policy  was  destroyed  by  fire  February  7, 
1896.  The  trial  resulted  In  a  verdict  for  tbe 
plaintiff,  upon  which  Judgment  was  subse- 
quently rendered,  to  review  which  tbe  de- 
fendant has  brought  error  to  this  court 

The  petition  alleged  the  issuance  and  de- 
livery of  tbe  contract  of  Insurance,  the  pay- 
ment of  the  premium  at  the  time  of  the  de- 
livery of  the  policy  on  January  15,  1896,  and 
tbe  loss  and  damage  by  fire  on  February  7, 
1686;  and  also  set  out  and  made  a  part  of 
the  petition,  a  copy  of  the  policy.  The  de- 
fendant answered,  setting  forth  tbat  one  of 
the  conditions  and  stipulations  of  the  policy 
sued  on  provided:  "That  the  policy  should 
not  become  binding  upon  tbe  defendant  com- 
pany until  tbe  premium  was  actually  paid, 
nor  unless  tbe  premium  was  paid  before  the 
loss  occurs,  and  alleging  tbat  tbe  premium 
was  Dot  paid  before  tbe  Are  occonred,  nor 
was  it  at  any  tlme_  received  by  tbe  defend- 
ant." To  this  answer  tbe  plaintiff  replied  by 
a  general  denial,  and  by  an  allegation  that  on 
or  about  February  1,  1896,  tbe  plaintiff  gave 
his  check  to  the  agent  of  the  defendant  In 
payment  of  said  premium,  and  tbat  after- 
wards tbe  said  check  was  paid  by  tbe  bank 
upon  which  It  was  drawn,  and  deatendant  re- 
ceived the  said  premium,  and  has  ever  since 
kept  and  retained  the  same.  i 
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Tbe  facta  developed  upon  tbe  triftl  apon 
the  practically  midlHputed  testtmony  woto 
tliat,  at  the  time  of  the  iBSoance  and  delivery 
of  tbe  policy,  tbe  aoUdtliig  agent  of  tbe  de- 
fendant agreed  witb  tbe  plaintiff  tbat  be 
migbt  pay  for  tbe  policy  on  Febmary  26tb; 
that  there  waa  no  money  or  note  or  memo- 
randum given  at  tbe  time,  and  nothing  fur- 
ther was  said  or  done  concerning  the  premi- 
um until  after  tbe  loss;  that,  on  the  day  after 
tbe  Are,  plaintlfl  gave  tbe  agent  who  had  is- 
sued the  policy  hla  check  for  the  amount  of 
tbe  premium,  postdated  February  25th;  that 
tbe  agent  gave  to  the  plaintiff  a  receipted  bill 
for  the  premium,  wblcb  bill  was  dated  Feb- 
ruary 1st.  and  afterwards,  on  February  Ktb, 
tbe  agent  received  the  money  on  the  check, 
but  never  forwarded  It  to  the  defendant  com- 
pany, because  be  bad  been  Informed  that  the 
company  would  not  receive  tbe  same,  and 
tbat  he  still  has  the  money  In  his  account  at 
tbe  bank. 

Tbe  defendant  asked  for  an  instruction  to 
the  Jury  to  return  a  verdict  In  favor  of  tbe 
defendant  The  qneetlon  raised  by  this  re- 
quest and  by  other  objections  at  the  trial  Is 
wbether  or  not  under  the  pleadings  tbe  plaln- 
tur  Is  entitled  to  recover  upon  the  theory  tbat 
tbe  defendant  bad  waived  tbe  provisions  of 
tbe  policy  reqoiring  tbe  payment  of  tbe  pre- 
mium before  tbe  loss,  and  whether  under  tbe 
pleadings  the  plaintiff  was  entitled  to  show 
tbat  tbe  premium  waa  paid  after  tbe  loss, 
and  tbat  tbe  company  was  thereby  estopped. 

Tbe  issue  raised  by  tbe  pleadings  was 
whether  or  not  tbe  premium  bad  been  paid 
prior  to  the  lorn.  It  is  tme  the  plaintlfl  al- 
leged In  the  T^ly  tbat  fbe  check  for  the  pre- 
mium Tras  given  on  or  abont  Fetonary  1st, 
and  was  afterwards  paid,  and  that  tbte  com- 
pany received  and  retained  the  money.  We 
do  not  tlUnk  tbat  this  allegation  can  fairly 
be  construed  to  be  a  pleading  of  facts  wblcb 
would  coustltute  an  estoppel  upon  tbe  de- 
fendant. Tbe  mere  receipt  of  the  money  by 
the  soliciting  agent  after  tbe  loss  would  not 
in  Itself  be  an  estoppel  upon  the  company, 
because  the  duty  and  authority  of  tbe  solicit- 
ing agent  ordinarily  is  terminated  at  the  loss. 
In  order  to  constltnte  an  estoppel  by  a  re- 
ceipt of  tlK  money  for  the  premium  after  tbe 
loss,  ifs  ttiink  the  plaintifr  should  have  a^ 
l^ed  and  proved  the  payment  after  the  loss, 
wltb  knowledge  of  tbe  fact  that  It  was  paid 
after  tbe  loss.  This,  the  plaintiff  did  not  al- 
lege in  Ilia  reply,  and  tbe  allegations  were  not 
sofilcient  to  raise  the  question  of  estt^pel, 
even  if  it  had  been  so  intended,  whidi  ap- 
pears doubtful  from  the  pleadings. 

But  granting  that  plaintiff  relied  upon  an 
estoppel,  and  baa  sufllclently  pleaded  It,  the 
evidence  Is  InsuflSclent  to  establish  that  tbe 
company  era  received  the  money  with  knowl- 
edge of  the  facta  in  regard  to  Its  payment 
It  can  scarcely  be  ciatmed  tbat  this  allega- 
tion of  the  reply  is  sufficient  to  raise  the  ques- 
ticn  of  waiver  of  tbe  provision  of  the  policy 


respecting  payment  of  premium  by  the  agent 
at  tbe  time  of  tbe  Issnance  of  th6  policy. 
The  basis  of  tbe  suit  Is  tbe  contract,  which 
provides  that  it  sbonld  not  become  binding 
on  the  defendant  until  tbe  premium  was  actu- 
ally paid,  nor  unless  the  premium  was  paid 
before  the  loss.  Such  provirions  are  held  to 
be  reasonable  and  enforceable.  Phenlx  Ins. 
Oo.  V.  Bachelder,  82  Neb.  492,  49  N.  W.  217. 
29  Am.  8t  Bep.  448.  There  is  no  allegation 
In  the  petition  that  the  terms  of  the  policy 
requiring  payment  of  tbe  premium  in  ad- 
vance had  been  waived  by  tbe  company;  on 
the  contrary,  the  petition  alleged  tbat  all  the 
conditions  had  been  compiled  with.  It  can 
scarcely  be  claimed  tbat  tbe  allegation  of  tbe 
reply  Is  sufficient  to  raise  the  question  of 
waiver  of  tbe  provisions  of  tbe  policy  a^UT 
the  time  of  payment  of  the  premlnm.^^nie 
rule  is  well  established  tbat  a  party  relying 
upon  a  waiver  of  a  condition  precedent  to 
the  validity  of  a  contract  must  properly  plead 
such  waiver.  Livesey  v.  Omaha  Hotel  Co., 
5  Neb.  60;  Quick  v.  Sachsse,  31  Neb.  812,  47 
N.  W.  985;  Phenlx  Ins.  Co.  v.  Bachelder.  82 
Neb.  480,  49  N.  W.  217,  29  Am.  St  Bep.  443; 
Blseman  v.  Hawkeye,  74  Iowa,  11,  86  N.  W. 
780;  Bernbard  v.  Washington  Life  Ins.  Co., 
40  Iowa,  442.  A  party  cannot  be  permitted  to 
allege  full  compliance  with  all  of  the  condi- 
tions, and  upon  tbe  trial  change  tbe  issues 
by  proving,  or  attempting  to  prove,^tiiat, 
while  the  conditions  were  not  in  fact  com- 
piled with,  they  had  been  walved.^tf  it  bad 
been  allegied  in  tbe  petition  or  In  the  reply, 
and  no  objection  made  thereto  at  the  trial, 
that  the  company  bad  waived  tbe  clause  in 
the  policy  relating  to  the  payment  of  pre- 
mium, and  tbe  agent  waa  shown  to  have  au- 
thority to  make  such  waiver,  the  evidence 
would  then  have  been  sufficient  to  submit  tba 
question  to  tbe  Jury.  It  has  been  held  re- 
peatedly by  this  court  tbat  the  allegations 
and  proofs  must  agree.  In  Traver  v.  Shaefle, 
88  Neb.  n81.  00  N.  W.  683,  It  is  said:  "The 
rule  of  law  Is  inflexible  that  the  allegations 
and  the  proof,  allegata  et  pr6bata.  must 
agree."  To  the  same  effect,  see  Omaha  Con- 
solidated Vinegar  Oo.  v.  Burns,  44  Neb.  21, 
82  N.  W.  801;  Imboff  T.  House,  86  Neb.  28, 
53  N.  W.  1082. 

It  Is  tberefbre  recommratded  that  ttie  judg- 
ment be  reversed  and  the  cause  remanded. 

HA8TINOB  and  KIBKPATBIOK,  00., 
concur. 

Beversed  and  remanded.  BULLiyAN,  J., 
absent  not  voting, 

FABMBB8'  &  MERCHANTS'  INS.  00.  v. 
GBAFF  ec  aL 

(Supreme  Court  of  NebraAa.   Oct  16,  1901.) 

DIRKCTINO  VERDICT. 
1.  A  i>eremptoTy  instruction  directing  a  vsr- 
diet  for  plaintiff  examing,^  a«^1^^ 
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CommisBloDers*  Opinion.  Department  No. 
2.  Error  to  Dlatrlcrt  Court,  Gage  County; 
Stall,  Judge. 

"Not  to  be  offlclally  reported." 

Action  by  Louis  Graft  and  otbers  against 
tbe  Farmera'  &  Mercbants'  Insurance  Com- 
pany. Judgment  lor  plaintiffs,  and  defend- 
ant brings  error.  Beversed. 

Rose  St  England,  for  plalntUT  In  error.  P. 
N.  Front  and  Grii^s,  Rlnaker  ft  Bibb,  fbr 
defendants  In  error. 

OLDHAM,  C.  PlaiutlfTs  brougbt  tbla  ac- 
tion in  tbe  district  court  of  Gage  county, 
Neb.,  against  tbe  Farmers'  &  Mercbants'  In- 
surance Company,  of  Uncoln,  Neb.,  to  re- 
cover for  a  l(ws  on  a  fire  Insurance  policy  is- 
sued by  said  company  tbrough  its  local  agent 
at  Beatrice,  Neb.  Tbe  policy  was  dated 
January  19, 1S87,  and  was  delivered  to  plain- 
tiffs tbrough  tbe  mall  by  tbe  local  agent  of 
tbe  defendant  Tbe  fire  occurred  on  March 
4,  18»7. 

Tbe  petition  alleged  tbe  issuing  and  de- 
livering of  tbe  policy  of  Insurance  and  the 
payment  of  tbe  premium  on  the  19th  day  of 
January,  1897,  and  tbe  loss  and  damage  by 
fire  on  the  4th  day  of  March  of  the  same 
year.  A  copy  of  the  policy  and  all  its  con- 
ditions was  set  out  In  full  In  the  plaintiffs' 
petition.  Defendant  answered,  setting  forth 
that  one  of  tbe  conditlous  contained  in  tbe 
policy  sued  on  was:  "That  this  company 
shall  not  be  liable  by  virtue  of  this  policy  or 
by  renewal  thereof  unless  and  until  tbe 
whole  premium  therefor  Is  actually  paid," 
and  that  plaintiffs  have  not  paid  any  part  of 
said  premium.  The  answer  further  sets  out 
that  O.  F.  Fulton,  its  local  agent  at  Beatrice, 
after  the  loss  had  occurred,  without  any  au- 
thority from  the  defendant,  retained  the 
amount  of  tbe  premiiun  from  a  collection  in 
his  hands  in  favor  of  the  plaintiffs,  and  that 
as  soon  as  tbe  defendant  was  advised  of  this 
it  refused  to  accept  said  payment,  and  ten- 
dered it  back  to  the  plaintiffs.  Defendant 
alleged  another  defense,  which  It  will  not  be 
necessary  to  discuss,  as  his  cause  will  have 
to  be  retried  for  reasons  hereinafter  set 
forth.  Flalntlffs  filed  a  reply,  In  which  they 
allege  that  tbe  payment  of  the  premium  in 
cash  at  the  time  tbe  policy  was  delivered 
was  waived  by  the  defendant;  "that  no  de- 
mand was  made  on  plaintiffs  for  the  pay- 
ment of  said  premium  until  after  said  loss 
had  occurred;  that  on  tbe  day  of  said  loss 
tbe  defendant,  by  Its  duly  autiiorlzed  agent, 
O.  F.  Fuiton,  called  upon  tbe  plaintiffs  and 
demanded  of  the  pl.Tintiffs  the  amount  of  said 
premium,  which  wns  then  and  there  paid  to 
said  agent,  who  then  and  there  accepted 
said  money  and  issued  its  receipt  therefor." 
On  issues  thus  Joined,  the  court  below  di- 
rected, a  verdict  for  the  plaintiffs,  and  de- 
fendant brings  error. 

The  evidence  introduced  tending  to  show 
tbe  alleged  waiver  of  the  payment  (tf  the 


premium  was  of  tliis  nature:  One  of  tbe 
plaintiffs  said  that  he  had  spoken  to  the  local 
agent  of  the  defendant  about  insuring  this 
property  and  that  he  had  said  to  the  agent 
that  he  would  take  a  policy  from  him,  if  he 
(the  agent)  would  .take  some  coal  or  lumber 
from  plaintiffs'  firm  in  payment  of  the  prem- 
ium, and  that  defendant's  agent  agreed  that 
be  would  do  so.  That  some  time  after  this 
conversation  he  called  on  the  agent  and  ask- 
ed, him  for  the  policy,  which  tbe  agent  pre- 
pared and  mailed  to  him.  He  admits  that 
be  asked  for  no  extension  of  time,  and  that 
he  executed  no  note  for  the  paymrat  of  said 
prelum.  He  also  admits  that  he  made  no 
effort  to  pay  the  premium,  either  in  coal, 
lumber,  or  cash,  until  after  the  fire  had  oc- 
curred, at  which  time  he  directed  defend- 
ant's local  agent  to  deduct  %V2.  from  a  col- 
lectloD  be  had  made  for  their  firm  as  pay- 
ment of  tbe  premium.  Defendant's  local 
agent,  O.  P.  Fulton,  denies  emphatically  that 
be  ever  agreed  to  take  coal  or  lumber  in  pay- 
I  ment  of  tbe  premium.  He  also  says  that 
I  the  plalutlffs  never  requested  any  forbear- 
I  ance  in  tbe  time  of  the  payment  of  tbe  prem- 
I  lum;  that  when  be  accepted  the  premlnm 
after  the  fire,  and  reported  it  to  tbe  defend- 
ant company,  the  defendant  company  refus- 
ed to  accept  It,  and  directed  him  to  tender  It 
back  to  tbe  plaintiffs,  which  he  did. 

So  far  as  the  defense  of  the  nonpayment 
of  the  premium  at  the  time  of  tbe  fire  is  con- 
cerned, the  evidence  and  the  pleadings  of 
this  case  stand  on  all  fours  with  the  case  of. 
tbe  German  Insurance  Company  of  Free- 
port,  Illinois  V.  Shader  (decided  by  this 
court  on  October  1.  1901)  96  N.  W.  604;  and. 
Id  view  of  tbe  doctrine  laid  down  in  that 
case,  it  was  manifest  error  for  the  trial  court 
to  direct  a  verdict  for  plaintiffs  in  the  con- 
dition of  tbe  pleadings  and  the  record  of  the 
evidence  as  herein  set  out. 

It  Is  therefore  recommended  that  the  Judg- 
ment of  the  district  court  be  rerersed  and 
this  case  remanded. 

POUND  and  SEDGWICK,  Oa»  concnr. 

Reversed  and  remanded. 


BLACK  T.  WEBBER. 
(Supreme  Court  of  Nebraska.  July  19Q1.) 

C0NTTNUANCB-8ICKNBSS  OF  PARTY-CROSS- 
EXAMINATION— DBPOS ITI O  N—E  X  H IBITS. 
1.  A  mere  nnswom  certificate  of  a  physicUD 
that  defendant  is  proBtrated  from  the  effects 
of  la  grippe  and  rheiiiuatisn),  not  able  to  be  out, 
and  thut  nny  exposure  would  be  dangeroos,  to- 
gether with  affidavits  of  the  party  and  his  bod 
that  he  is  unable  to  sit  up  and  has  to  be  as- 
nsted  from  his  bed  from  such  causes,  is  not 
such  a  showins  as  indicates  abuse  of  discretion 
in  orernilin^  a  motion  to  continae  for  tbit 
cause  a  foreclosure  suit  already  pending  more 
than  two  years,  especially  when  no  reaaou  ap- 
pears why  defendant's  place  cannot  be  tolly 
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3.  Brhiblti  sofflcleDtly  Ideotified  by  marks  of 
□otary  and  testimony  of  witnesa,  who  saw  them 
used,  mar  be  considered  in  conaection  with  dep- 
osition, uionsh  not  attached  a*  itated. 

Commissioners'  Opinion.  Department  No. 
1.  Error  to  District  Court,  Bed  Willow  Conn- 
ty;   Norrls,  Judge. 

"Not  to  be  ofBclally  reported." 

Action  by  A.  M.  Webber  against  John 
Black.  Judgment  for  plaintiff,  and  defend- 
ant brings  «rror.  Affirmed. 

S.  B.  Smith,  for  plalntlfC  In  emx.  Uartow 
W.  Keyec,  for  defendant  In  error. 

HASTINGS,  G.  This  Is  a  mortgage  tore- 
closure  tuft,  to  wUch  the  defense  la  nsury. 
From  decree  for  plaintiff,  the  defendant 
brings  error  to  this  court.  The  «rora  com- 
plained of  are:  Q)  Oremdlng  of  appUcfttlon 
tor  continuance  on  account  of  defendant's  111* 
ness;  (2)  sustaining  objection  to  question,  on 
(mss-ezamlnatltm  of  plalntUTa  bwband, 
whether  she  did  not  CTamlne  the  security 
wben  loan  was  made;  and  (8)  error  In  adn^t- 
tliv  exhibits  to  plalutUTs  d^Kwltlona,  being 
the  note,  mortgage,  and  assignment  on  which 
the  suit  iB  brought 

AS  to  the  first  error,  the  affldUiTits  preeenr- 
ed  In  the  bill  of  exceptions  do  not  show  any 
reason  why  tils  presence  was  necessary  to 
fully  develop  the  defense.  If  such  showing 
were  presai^  It  would  be  Impossible  to  say 
there  was  an  aouse  of  discretion  In  over- 
mllng  the  appUeation.  The  trial  was  on 
February  17,  1897.  The  action  had  been 
pending  since  November.  18D4.  and  had  bem 
continued  on  various  dilatory  motions  of  de- 
fendant It  was  pending  at  the  trial  teim 
OB  motim  to  suppress  depositions.  This  was 
overruled,  and  application  to  continue  was 
made,  on  the  ground  of  'imavoldable  casualty 
preventing  defendant  from  being  present  at 
the  trial  of  the  case  on  account  of  bis  sick- 
ness, as  shown  by  the  affidavits  hereto  at- 
tached." The  affidavits  are  by  A.  O.  Black, 
defendant's  son,  S.  R.  Smith,  bis  attorney, 
and  himself.  Mr.  Smith  swears  that  on  Feb- 
ruary Sth  defendant  came  to  him  complain- 
ing of  not  feeling  well,  but  said  be  expected 
to  be  at  the  trial;  that  on  the  7th  the  son 
A.  C.  Black  Informed  affiant  that  defendant 
was  worse  and  bedfast  with  la  grippe  and 
rheumatism,  and  asl^ed  affiant  to  go  to  see 
him;  that  affiant  did  not  go  because  it  was 
Sunday,  and  on  the  nest  day  affiant  was 
compelled  to  attend  court,  and  was  unable  to 
comply  with  a  rule  requiring  applications 
for  continuance  to  be  on  file  before  the  call 
of  the  docltet.  On  the  8th  Mr.  Smith  took 
affidavits  of  both  defendant  and  bis  son  to 
such  a  state  of  facts  as  had  been  reported  to 
him,  and  flied  an  unsworn  certificate,  of 
one  who  describes  himself  a  "pmcticing  phy- 
sician," that  on  the  8th  he  made  a  profes- 
sional visit  to  defendant,  and  "found  him 
imfferfDg  and  prostrated  from  the  effects 
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of  rheumatism  and  la  grlpxie.  I  hereby  cw- 
tify  that  he  Is  not  able  to  be  out,  and  any 
exposure  would  be  dangerous."  On  Febru- 
ary 12th,  without  further  showing,  the  appli- 
cation to  continue  was  overruled.  The  show- 
ing as  to  the  sickness  of  defendant  consisted 
of  these  two  affidavits  of  himself  and  son, 
sworn  to  before  their  own  attorn^,  and  this 
statement  of  the  doctor,  not  even  swopi  to 
before  the  attorney.  It  Is  Impossible  to  say 
that  this  action  of  the  court  was  an  abuse  of 
discretion.  The  certificate  of  the  doctor  was 
not  a  showing  the  court  was  bound  to  re- 
gard, and  the  affidavits  of  the  father  and 
son,  taken  before  their  attorney,  seem,  aside 
from  that  fact,  insufficient  The  affidavits 
were  amenable  to  a  motion  to  strike  them 
from  the  flies.  Collins  v.  Stewart,  16  Neb. 
52,  20  N.  W.  11.  There  must  be  an  end  of 
litigation,  and  the  court  was  amply  Justified 
in  requiring  a  stronger  showing  in  this  case, 
already  well  into  Its  third  year,  and  with  no 
showing  of  any  special  requirement  of  de- 
fendant's presence. 

The  question  to  which  objection  vras  sua* 
talned,  as  to  whether  or  not  plaintiff  had 
examined  the  land  when  the  loan  was  taken, 
was  not  relevant  to  anything  the  witness 
Webber  had  testified  concemtng  in  bis  direct 
examination.  It  was  not  error  to  refuse  sucib 
cross-examination. 

The  objection  to  the  three  exhibits  seems 
to  be  founded  on  the  fact  that  they  were 
not  actually  attached  to  plaintiff's  deposition, 
in  which  they  are  referred  to  as  "exhibits  at- 
tached." They  were  identified  by  the  notary, 
and  the  identification  signed  by  him.  Th^ 
were  sworn  to  by  the  plaintiff's  husband  as 
the  identical  instruments  used  at  the  takii^ 
of  her  deposition.  The  note  and  mortgage 
were  admitted  by  the  answer,  and  the  execu- 
tion of  the  assignment  Is  amply  established. 
We  see  no  error  in  their  admission,  and  we 
discover  nothing  which  calls  for  a  reversal 
of  the  case. 

It  Is  therefore  recommended  that  the  Jud^ 
ment  of  the  district  court  be  affirmed. 

DAT  and  KIBEPATRIOK,  CO.,  concur. 

Affirmed. 


CLARK  et  aL  V.  COLFAX  COTJNrr. 

(Supreme  Court  of  Nebraska.    Dec.  4,  190L) 

TBNDBR— CONDITIONS— BXCBSStVB  TAX— IN- 
TEREST. 

1.  Where  a  tender  is  accompanied  by  a  condi- 
tion, and  the  party  to  whom  uie  tender  Is  made 
malces  no  objection  to  such  condition,  but  re- 
jects the  tender  on  the  eole  ground  that  the 
amount  tendered  is  insufficient  the  condition 
does  not  vitiate  the  tender. 

2.  Where  a  tax  Is  levied  In  excess  of  the  legal 
limit,  a  taxpayer  is  not  restricted  to  the  stat- 
utory remedy,  but  may  tender  the  amount  as- 
sessed against  him,  less  such  excess. 

3.  If  such  tender  is  rejected,  and  is  kept  good 
by  the  party  maiciug  It,  in  an  iu!tiOD  for  the  re- 
covery of  such  taxes  i9idrt<SKSWK^i@t9^iCf(^ 
interest  accruing  after  sucn  tender.  O 
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CommlsBloDera*  Opinion.  Department  No. 
8.  ffirror  to  Dlattlct  Oonrt.  Oolfax  County; 
Marabal],  Judge. 

"Not  to  be  officially  reported." 

Action  by  Oolfax  county  against  B.  H.  H. 
dark  and  others.  Judgment  for  plalutlfl, 
and  defendants  bring  error.  Reversed. 

W.  B.  Kelly  and  E.  P.  Smith,  for  plaintlfls 
In  error,  J.  A.  Grlmlson  and  Geo.  H. 
Thomas,  for  deiendant  in  error. 

ALBERT,  a  This  action  was  brought  by 
Colfax  county  against  the  receivers  of  the 
DnIoD  Pacific  Railway  Oompany  for  taxes 
levied  against  the  company  for  the  year  1806. 
The  defendants  pleaded  a  tender  of  the 
amount  due.  As  to  such  plea,  the  plalntllf 
replied  by  Impliedly  admitting  that  the 
amount  alleged  to  have  been  tendered  was 
tendered  by  the  defendants,  and  alleging 
that  such  tender  was  accompanied  by  con- 
ditions upon  which  the  defendants  had  no 
right  to  Insist,  and  was  therefore  Ineffectual. 
During  tbe  pendency  of  the  action,  the  trial 
court  made  an  order  permitting  tbe  plaintiff 
to  accept  the  amount  of  the  tender,  which 
bad  been  paid  Into  court,  without  prejudice 
to  Its  rights  In  this  case,  In  pursuance  of 
which  order  It  was  paid  to  the  plaintiff.  A 
trial  was  had  to  the  court,  which  resulted 
in  a  finding  and  Judgment  for  tbe  plaintiff  for 
Interest  on  the  amount  tendered  from  the 
date  of  tbe  alleged  tender  to  the  date  of 
the  receipt  of  the  money  by  the  plaintiff  In 
pursuance  of  the  order  hereinbefore  men- 
tioned. There  is  a  specific  finding  '*tfaat  tbe 
tend«-  claimed  and  shown  by  the  defendants 
ma  and  is  coudltloual,  and  therefore  Invalid 
as  a  tender."  The  d^endants  bring  the 
case  here  on  error. 

From  the  apedflc  finding  above  m»itIonedt 
taken  In  connection  with  the  fact  that  plain- 
tiff's recovery  was  limited  to  Interest  cm  the 
amount  tmdered,  it  la  clear  that  the  dedaiott 
of  the  trial  court  la  based  wholly  on  tbe 
ground  that  the  tender  was  not  absolute,  but 
condlllonaL  At  the  time  of  the  tender  there 
was  a  dispute  between  the  parties  as  to  the 
amount  l^ally  jdue  for  taxes  for  the  year 
1896.  This  dispute  grew  out  of  a  levy  of  20 
mills  Bcbool  district  tax  for  a  certain  school 
dtotrlct,  and  a  levy  of  11  mlUa  school  dis- 
trict bond  tax  for  the  same  district  The 
defendants  claimed  that  the  totel  school  tax 
for  that  district  was  11  mllla  in  ocess  of 
tbe  limit  fixed  by  section  24.  anbd.  14,  c  79, 
Gomp.  St  1886,  in  force  at  that  tlme^  and 
applicable  to  said  district,  which  provides 
"that  the  aggregate  school  tax  shall  in  no 
one  year  exceed  two  per  cent'*  Tbe  ten- 
ders covered  all  the  taxes  due,  save  such 
scho<d  tax,  so  far  as  the  same  was  In  excess 
of  2  per  cent  The  county  treasurer  refused 
to  accept  tiie  tender,  and  based  his  refusal 
<m  the  sole  ground  that  the  amount  tendered 
was  less  than  the  amount  specified  on  the 
tax  list  The  rule  appears  to  be  that  where 


a  tender  is  accompanied  by  a  condition  oo 
which  the  party  making  the  tender  has  no 
right  to  Insist  and  no  objectltm  is  made  to 
the  condition,  but  the  tender  is  refused  on 
the  sole  ground  tliat  the  amount  tendered  Is 
insufficient  the  accompanying  condition  does 
not  vitiate  the  tender.  Hoynaban  v.  Mowe, 
77  Am.  Dec.  468;  Graham  v.  Frazler,  49 
Neb.  90,  68  N.  W.  367.  Applying  that  rale, 
the  tender  of  the  d^endants.  having  been 
found  sufficient  In  amount  by  the  trial  court, 
was  effectual,  notwithstanding  the  condltloo 
accompanying  It  But  It  is  urged  on  behalf 
of  the  plaintiff  that  tbe  defendants  hare 
mistaken  their  remedy;  tlut  they  siionld 
tiave  availed  themselves  of  the  provisions  of 
section  144,  art  1,  c.  77,  Comp.  St  1895. 
Where  taxes  are  levied  In  excess  of  the 
amount  authorized  by  law,  to  the  extent  of 
such  excess  they  are  levied  for  an  lU^l 
and  unauthorized  purpose.  C,  B.  &  Q.  B. 
Oo.  V.  Nemeba  County.  SO  Neb.  393,  68  N.  W. 
858.  As  to  such  excess  the  levy  la  void.  A 
void  tax  la  no  tax.  That  being  tme,  tbe 
defendants  occupy  precisely  the  same  posi- 
tion, 80  far  as  their  rights  In  this  case  are 
concerned,  that  they  would  have  occupied, 
had  there  been  do  occMsive  levy,  and  the^ 
had  tendered  tbe  full  amount  ot  tiie  tax 
levied  against  them,  and  the  treaanrer  bad 
arbitrartly  demanded  a  larger  amount  Win 
it  be  claimed  that  under  such  dreunwtancos 
the  defendants  would  be  required  to  pay 
tbe  exceaa  arbitrarily  demanded,  and  thai 
pursue  One  drcultoua  statutory  course  to  re- 
cover the  Koesa?  We  think  not  and  to  as 
It  la  equally  clear  that  they  were  not  re- 
quired to  pursue  that  course  in  this  case. 

It  follows  that  the  Judgment  of  the  dMclct 
court  should  be  reversed,  and  tbe  cause  re- 
manded for  a  new  trial,  and  we  so  rec- 
ommend. 

AMES  and  DUFFIB,  OQL,  concnr. 

Reversed  and  remanded. 


UNION  STOCKTABDS  NAT.  BANE  r. 
CAMPBELL. 
(Snpreme  Conrt  of  Nebraska.   Nor.  20,  1801.) 
DBPOaiTART— TRUST  FUND. 

1.  A  depositary  of  a  trust  fond,  who  parts 
with  no  consideration  and  is  not  misled  to  liis 
prejudice  by  reason  of  the  d^mdt  is  bound  to 
restore  the  fund  to  the  tme  owner  on  demand, 
although  such  deposit  was  made  by  an  agent 
or  trustee,  and  until  such  demand  the  depositary 
had  no  notice  ot  its  real  character. 

Commissioners'  Opinion.  Department  No. 
3.  Error  to  District  Oonrt.  Douglaa  County; 
Keysor,  Judge. 

"Not  to  be  officially  reported." 

Action  by  David  L.  Campbell  against  tbe 
Union  Stockyards  National  Bank.  Judgment 
for  plalntlOt  and  defendant  brings  enor.  Af- 
firmed. 


Keb.) 
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AMES,  O.  The  facts  in  thlB  case  impor- 
tant In  tbe  preient  inaulry  are  briefly  as  fol- 
Iovb:  The  Campbell  OommlBalon  Oompany 
being  engaged  In  the  live  stock  commission 
buBinefls,  and  having  places  of  business  at 
Omaha  and  Kansas  0^,  Mo.,  W.  H.  Boyer 
ft  Co..  Utb  stock  dealers  at  Omaha,  shipped 
to  the  commission  company  at  Kansas  City 
a  car  load  of  cattle  for  sale  in  the  ordinary 
course  of  business.  The  Kansas  City  branch 
received  and  sold  the  cattle,  and  received  for 
them,  net  above  expenses  and  commissions, 
1837.40.  Witb  this  money  they  purchased 
from  a  Kansas  City  bank  a  cashier's  check 
for  that  amount,  payable  to  the  order  of 
Boyer  &  Co.,  and  sent  the  same  by  mall  to 
the  Omaha  branch,  where  It  arrived  the 
morning  of  Jtily  12th.  At  that  time  the 
commission  comi>any  was  doing  a  deposit 
and  check  account  business  with  the  plaln- 
tUC  In  error,  the  Union  Stockyards  National 
Bank,  where  Its  account  was,  and  for  sev- 
eral days  had  been,  overdrawn  by  more  than 
the  amount  of  the  check.  Independently  of 
the  check.  Boyer  &  Oo.  were  indebted  to  the 
commission  company  in  the  sum  of  $367.47. 
At  the  suggestion  of  the  defendant  In  error. 
Oampbell,  who  was  a  buslnras  agent  of  the 
latter  company.  Boyer  &  Co.  indorsed  and 
delivered  the  cashier's  check  to  It,  and  re- 
ceived In  Ueu  thereof  Its  check  for  $56d.93; 
being  the  difference  between  tbe  cashier's 
check  and  the  amount  of  Boyer  &  Oo'b  In- 
debtedness. On  the  morning  of  tbe  same 
day  the  commission  company  failed,  and 
went  into  the  hands  of  a  receiver  appointed 
at  Kansas  City.  At  about  1  o'clock  tbe 
cashier  of  tbe  Omaha  bank  Informed  Camp- 
bell of  this  last-mentioned  fact,  and  demand- 
ed of  him  the  deposit  of  all  funds  of  the 
commission  company  In  his  hands  to  the 
credit  of  its  account  with  the  bank.  In  com- 
pllaoce  with  this  demand.  Oampbell  deposited 
the  cashier's  check,  which  was  afterwards 
collected,  but  which  was  InsuflBclent  in 
amount  to  make  up  the  overdraft,  and  the 
bank  did  not  afterwards  make  any  payment 
to  or  on  account  of  the  commission  conu>any. 
Later  in  the  afternoon  the  Boyer  Company 
check  on  the  Omaha  Bank  was  presented  for 
payment,  and  payment  refused  "for  want  of 
funds."  Afterwards  the  rights  and  claims  of 
Boyer  &  Co.  arising  out  of  the  transaction 
were  assigned,  together  with  the  check,  to 
the  defendant  In  error,  who  brought  the  ac- 
tion thereon.  On  trial.  Campbell  testified, 
over  objectltm  and  exception,  that  at  and  be- 
fore the  al>ove-mentloaed  exchange  of  checks 
It  was  agreed  between  him  and  Boyer  &  Co. 
that  the  Indebtedness  of  the  latter  to  the  com- 
mission company  should  be  paid  out  of  the 
cashier's  check.  Tbe  inference  sought  to  be 
drawn  from  this  testimony  Is  that  though 
Boyer  ft  Co.,  by  means  of  tbe  transaction, 
parted  with  the  naked  legal  title  to  the  check, 
and  enabled  Campbell  to  make  sacb  use  of  it 
as  be  did  make,  yet  It  was  not  the  intent  of 
the  parties  that  the  fnoda  slionid  by  that 
06  N.W.-39 


means  be  divested  of  their  trust  character,  or 
to  Impair  the  right  of  Boyer  &  Co.  to  porsue 
them  as  in  other  cases.  The  trial  bourt  drew 
this  Inference,  and,  there  being  no  conflict  in 
the  evidence,  Instructed  a  verdict  for  the 
plaintiff,  and  the  bank  brought  the  case  here 
by  proceedings  In  error.  , 

After  some  hesitation,  we  have  adopted 
the  view  of  tbe  district  Judge.  The  commis- 
sion company  were  authorized  to  sell  the  cat- 
tle and  receive  the  pay  for  them.  If,  after 
having  so  done,  they  liad  deposited  tbe  funds 
thus  derived  In  the  Omaha  bank,  there  can 
be  no  doubt  that  under  authority  of  Cady 
V.  South  Omaha  XaUonal  Bank,  46  Neb.  756, 
65  N.  W.  906,  reaffirmed  In  49  Neb.  126,  6S 
N.  W.  358,  Boyer  &  Co.  could  have  pursued 
them  into,  and  recovered  tbem  from,  the  de- 
pository. It  Is  equally  clear,  we  think,  that 
if  the  cashier's  check  bad  been  made  payable 
to  the  order  of  the  commission  company,  and 
had  been  by  It  deposited  in  the  Omaha  bank, 
the  same  result  would  have  followed,  be- 
cause the  fact  that  the  funds  were  changed 
Into  a  che<^  woul,d  not  have  obscured  the  na- 
ture of  tbe  transaction,  or  have  prevented 
tbelr  being  traced  to  their  flnal  destination. 
Neither  does  such  obscurity  arise  from  the 
fact  that  tbe  check  was  made  payable  to  the 
order  of  Boyer  &  Co.,  and  by  them  indorsed 
and  left  with  the  commission  company  for 
such  deposit,  after  the  former  company  had 
appropriated  a  part  of  the  proceeds  to  the 
payment  of  Its  Indebtedness  to  the  latter. 
The  residue  of  the  funds  was  still  the  prop- 
erty of  Boyer  &  Co.,  and  tbe  exchange  of 
checks  was  merely  a  convenient  means  of  en- 
abling tbem  to  settle  their  Indebtedness,  and 
to  withdraw  from  the  commission  company, 
through  the  bank,  the  lialance  belonging  to 
tbem.  Tbe  above-quoted  testimony  of  Camp- 
bell was  not  Inadmls^ble,  because,  among 
other  reasons,  the  same  Inference  would  have 
been  drawn  from  the  nature  of  the  transac- 
tion in  the  absence  of  tbe  agreement.  Under 
circumstances'  like  those  of  this  case,  the 
question  of  notice  to  the  bank  Is  immaterial. 
If  the  bank  had  parted  with  value  or  extend- 
ed credit  upon  the  faith  of  receiving  the 
check  made  payable  to  tbe  order  of  Boyer 
&  Co.,  and  Indorsed  by  them,  a  new  element 
would  have  been  Introduced,  from  which 
there  might  have  been  Important  consequen- 
ces, but  no  fiict  of  that  nature  is  pleaded  or 
proved.  Tbe  bank  Is  in  no  worse  condition 
than  It  would  have  been  if  the  check  had 
never  been  indorsed  or  delivered  to  It.  On 
the  other  hand.  It  la  better  oft  by  the  amotmt 
of  Boyer  &  Co.'s  previous  Indebtedness  to  the 
commission  company,  wblcb  It  was  enabled 
to  retain  out  of  it.  Under  such  circumstan- 
ces. It  Is  not  entitled  to  retain  a  trust  fund 
for  which  it  has  parted  with  no  considera- 
tion, and  to  which  it  has  therefore  acquired 
no  right  Cady  v.  Bank,  supra;  Burtnett  v. 
Bank,  38  Mich.  630;  Davis  v.  Bank  (Tex. 
GlT.  App.)  29  S.  W.  926.  '  Such  seems  to  be 
the  weight  of  anthoinTt  boilfe/  ts^C^^d^ 
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and  In  England,  and  we  are  convinced  that  It 
reatB  upon  Bonnd  and  salutary  prlnctplea. 

It  Is  recommended  tbat  tbe  Jadgment  of 
tbe  dlatrlct  coart  be  aflbmed. 

ALBERT  and  DUFFIB;  00^  concur. 

Affirmed. 


GDNDRT  V.  BROWN  et  aL 
(Supreme  Oonrt  ot  Nebraska.  Nor.  20,  lOOl.) 

'EXECUTION— SECOND  APPRAISEMENT. 
1.  To  authorize  the  tdieriff  to  make  a  Becood 
appraiBement  of  lands  which 'be  is  about  to 
sell  under  execution.  It  most  afflrmatlTelr  ap- 
pear by  the  return  of  such  sheriff  that  the 
property  has  been  twice  advertised  and  offered 
for  sale,  and  that  it  raoains  unsold  for  want  of 
bidders. 

GommlBsionerB'  Opinion.  Department  Na 
1.  Appeal  from  District  Court  Lancaster 
County;  Cornish,  Judge. 

"Not  to  be  officially  reported." 

Action  by  Joseph  Gundry  against  S.  Brown 
and  others.  Judgment  for  plaintiff,  and  the 
Clark  &  Leonard  Investment  Company  ap- 
peals. Reversed. 

S.  L.  Gelsthardt,  for  appellant  T.  M. 
Lambertaon,  for  appellee^ 

KIRKPATRICK,  O.  This  is  an  appeal 
from  an  order  of  the  district  court  of  Lan- 
caster county  made  March  15,  1898,  confirm- 
ing a  sale  of  real  estate.  The  record  dis- 
closes that  the  pn^erty  In  question  was  ap- 
praised first  on  March  17,  1896.  After  being 
advertised  as  required  by  law,  It  was,  on  the 
11th  day  of  August  1896,  offered  for  sale 
by  the  sheriff,  and  returned  sold  to  plaintiff, 
Joseph  Gundry;  that  portion  of  the  sheriff's 
return  requiring  consideration  being  as  fol- 
lows: "After  having  so  advertised  the  same 
for  more  than  thirty  days,  and  at  the  time 
and  place  stated  In  said  notice,  I  offered  the 
said  lands  and  tenements  for  sale  at  public 
auction,  and  sold  the  same  as  follows,  to  wit 
[describing  property  sold]  to  Joseph  Gundry." 
On  September  11,  1896,  plaintiff,  Gundry,  fil- 
ed a  motion  to  vacate  and  set  aside  the  sale 
and  to  quash  the  sberifTa  return  on  the 
ground  that  the  bid  was  unauthorized  on  hla 
part.  This  motion  was  supported  by  an  alli- 
davlt  and  on  November  16,  1896,  the  court 
HUPtilned  the  motion,  vacated  the  sale,  and 
quaslied  the  sheriff's  return.  The  property 
was  again  advertised  for  sale,  and  on  May 
25,  lSi>7,  was  again  offrrod  :\ml  retnrnerl  not 
sold  for  want  of  bidders,  the  material  part 
of  the  return  being  as  follows:  "After  hav- 
ing so  advertised  the  same  for  more  than 
thirty  days,  and  at  the  time  and  place 
stated  In  said  notice,  I  offered  the  said  lauds 
Rnd  tenements  for  salo  at  public  auction,  and 
the  same  were  not  sold  for  want  of  bid- 
ders." A  new  order  of  sale  was  then  taken 
out  and  a  new  appraisement  made  at  a  low- 
er figure,  and  the  sale  complained  of  was 


made  for  two-thirds  of  the  last  appraisement. 

The  simple  question  presented  by  the  rec- 
ord is,  was  the  property  twice  offered  for 
sale,  and  remained  unsold  for  want  of  bid- 
ders. In  accordance  with  the  requirementa  o( 
section  495  of  the  C^ode,  so  as  to  authorize 
tbe  second  appraisement  und^  which  the 
sale  was  made?  This  section  of  the  statute 
is  as  follows:  "In  all  cases  where  real  estate 
may  hereafter  be  levied  iq>on,  by  virtue  of 
any  execution  or  order  of  sale,  and  shall  have 
been  appraised,  and  twice  advertised  and  of- 
fered for  sale,  and  shall  remain  unsold  for 
want  of  bidders.  It  shall  be  the  duty  of  the 
dfl^cer  to  cause  a  new  appraisement  of  socb 
real  estate  to  be  made,  and  successive  ezeco- 
tions  or  orders  of  sale  may  Issue  at  any  time 
in  vacation,  after  tbe  return  of  tbe  officer 
'Not  sold  for  want  of  bidders,'  at  tbe  request 
of  the  plaintiff  or  his  attorney."  Tbe  statnti 
iB  too  plain  to  admit  of  nmstructlon,  and 
means  what  It  says,  namely,  that  the  proper- 
ty shall  be  twice  advertised  and  offered  and 
remain  unsold  for  want  of  bidders.  Section 
498  provides  for  confirmation  of  sale,  and  li 
in  part  as  follows:  "If  the  court  iit>on  the 
return  of  any  writ  of  execution  or  order  of 
sale  for  tbe  satisfaction  of  which  any  lands 
and  tenements  have  been  sold,  shall,  after 
having  carefully  examined  the  proceedings  ot 
the  officer,  be  satisfied  tliat  the  sale  has  In  all 
respects  been  made  In  conformity  to  the  pro^ 
visions  of  this  title,  the  court  shall  direct  the 
clerk  to  make  an  order,"  etc.  Under  this 
section  It  must  be  made  affirmatively  to  ap- 
pear that  all  statutory  provisions  have  been 
fully  complied  witb,  or  tbe  sale  Is  Invalid. 
The  only  way  tbe  officer  having  the  order  at 
sale  can  be  heard  to  speak  Is  through  his  re 
turn,  and  the  return  must  therefore  sho^ 
that  tbe  property  was  twice  advertised  aod 
twice  offered  for  sale,  and  that  it  remained 
unsold  for  want  of  bidders.  This  the  retnra 
falls  to  do.  One  return  shows  the  propertr 
was  sold.  It  Is  true,  this  return  was  quaslt 
ed,  and  tbe  sale  set  aside,  because  tbe  bid 
was  unauthorized,  but  there  is  no  return  to 
take,  the  place  of  the  one  quashed,  and  to 
show  affirmatively  that  there  were  no  other 
bids  and  no  other  bidders.  There  might  have 
been  other  bidders  at  the  first  sale,  ready  to 
bid  the  amount  bid  by  plaintiff.  If  tbe  bid 
made  was  sufficiently  real  to  deceive  tti" 
I  sheriff,  it  might  have  deceived  other  bidders 
who  were  willing  to  bid  two-thirds  of  th'' 
appraised  value,  but  in  good  faith  belieTpd 
the  property  was  sold  to  plaintiff.  If  there 
were  no  bids  except  tbe  unauthorized  bid  for 
plaintiff,  and  no  other  bidders  present  and 
ready  to  bid  when  the  property  was  first  of- 
fered, the  sherifTs  return  should  have  bp«i 
amended  to  show  that  fact.  To  authorize 
tbe  sheriff  to  make  a  second  appraisement  of 
lands  he  Is  about  to  sell  under  execution,  it 
must  affirmatively  appear  by  the  return  of 
such  officer  that  the  property  has  been  twlc^ 
advertised  and  offered  fp^J^Jifi  .^nd  that  it 
remained  mSm^fb»)/inM^hi^SAertL  Am  It 
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t.  !0M  not  afflHMftUvely  appear  that  the  prop- 
,  !rty  was  twice  advertised  and  offered  for 
lale  and  remained  unsold  for  want  of  bid- 
lerB,  there  was  no  authority  to  make  the 
.  lew  appraisement 

/  It  is  therefore  recommended  that  the  action 
it  the  district  court  confirming  the  sale  be 
\reversed,  and  the  cause  remanded  to  the  dls- 
^"trict  court  for  further  proceedings  In  accord- 
"  ance  with  this  opinion. 

DAY  and  HASTINGS,  Ca,  concur. 

Rereraed  and  remanded. 


HUBEB  MFG.  CO.  t.  GOTCHALL. 

Supreme  Court  of  Nebraska.   July  10,  1001.) 

TBIAX<— SPECIAL  FINDINGS— CONVERSION— BV- 
IDBNCB— INSTRUCTION, 

1.  laterrogatorlefl   for  special  finding  may 
be  submitted  to  the  jory  or  refused,  in  the  dla- 
-cretion  of  the  trial  court;  and,  unless  there  has 
.  been  an  abuse  of  discretion  in  that  regard,  the 

mlioi:  will  not  be  disturbed.  Murphy  et  al.  t. 
Gould.  58  N.  W.  383.  40  Neb.  TiS,  followed. 

2.  An  instruction  examined,  and  Aeld  to  hare 
-  been  properly  refused. 

3.  Evidence  examined,  and  held  luffldent  to 
sustain  the  jndgmeut. 

Commissioners'  Opinion.  Department  No. 
2.  Error  to  District  Court,  Lancaster  Conn- 
ty;  Hall,  Judge. 

"Not  to  be  officially  reported." 

Action  by  William  Gotchall  against  the  Hu- 
ber  Manufacturing  Company.  Judgment  for 
plaintiff.   Defaidant  brings  error.  Affirmed. 

Kell^  ft  Browne,  fOr  plalnilfT  In  error. 
Stewart  &  Hunger,  for  defendant  in  error. 

OLDHAM,  C.  In  this  case  the  defendant 
in  error  (herein  styled  the  "plaintiff")  sued 
the  plaintiff  in  error  (liereln  styled  the  "de- 
fendant") in  the  district  court  of  Lancaster 
county.  Neb.,  alleging  that  the  defendant  had 
wrongfully  converted  a  threshing  machine 
and  separator  belonging  to  the  plaintiff.  The 
defendant  answered,  setting  up  a  ctiattel 
mortgage  executed  by,  the  plaintiff  on  the 
property  In  controversy,  and  that  a  default 
had  been  made  in  the  condition  of  the  mort- 
gage, and  that  the  property  had  been  taken 
and  sold  as  provided  for  in  the  condition  in 
said  mortgage.  Plaintiff  replied,  admitting 
the  execution  of  the  note  and  mortgage,  but 
alleged  that  for  a  valuable  conslderatioa  the 
time  of  the  note  bad  been  extended  one 
year,  and  that  under  such  agreement  the 
mortgage  debt  was  not  due  when  the  ma- 
chine was  taken  by  plaintiff.  The  cause  was 
tried  to  a  jury,  and  verdict  was  returned  for 
plaintiff,  and  defendant  brings  error. 

The  consideration  which  plaintiff  alleged 
to  bare  been  given  for  an  extension  of  the 
time  of  the  payment  of  the  note  was  the  as- 
signment to  the  defendant  of  the  accounts 
due  the  plaintiff  for  threshing  for  the  year 
1891,  The  first  alleged  error  to  which  our 
attention  Is  called  by  the  brief  of  the  de- 
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fendant  is  that  the  verdict  Is  not  sustained 
by  sufficient  evld^ce.  An  examination  of 
the  bill  of  exceptions  shows  that  the  evidence 
introduced  •  by  plaintiff  tended  to  show  that 
when  his  note  came  due  in  the  fall  of  18&1 
he  found  that  be  .would  be  unable  to  meet  It 
on  account  of  the  fact  that  there  was  little 
grain  raised  that  year,  and  he  had  but  a  lim- 
ited use  for  his  machine;  that  he  thereupon 
went  to  the  collecting  agent  and  told  de- 
fendant's agent  that.  If  he  would  give  him 
another  year  In  which  to  meet  the  note  due 
on  the  machine,  he  would  turn-  over  to  bim 
all  the  accounts  due  him  from  ttireshlng  that 
year;  and  that  defendant's  agent  agreed  to 
this,  and  that  plaintiff  thereupoh,  by  direc- 
tion of  plaintiff's  agent,  went  with  one  of 
the  defendant's  collecting  agents  to  the  dif- 
ferent persons  owing  plaintiff  for  threshing 
during  the  year  of  1804,  and  directed  them 
to  pay  their  accounts  to  defendant's  agent, 
which  they  did.  The  evidence  further 
shows  that  in  the  spring  of  1895,  and  before 
the  year  bad  expired,  defendant  took  the 
machine,  and  sold  it  at  private  sale,  as  pro- 
vided in  one  condition  of  the  mortgage.  De- 
fendant did  not  deny  receiving  the  pay- 
ments of  these  accounts,  but  claimed  that 
it  took  them  only  in  part  payment  of  the 
note  then  due,  and  denied  an  agreement  to 
extend  the  time  of  the  payment  of  the  note 
on  account  of  the  assignment  of  these  ac- 
counts. This  question,  however,  was  fairly 
submitted  to  the  Jury  under  proper  instruc- 
tions by  the  trial  court,  and  we  think  there 
was  submitted  evidence  tending  to  support 
the  vecdlct  of  the  jury,  and  for  that  reason 
it  should  not  be  disturbed  by  this  court 

The  next  objection  to  which  our  attention 
Is  called  is  as  to  the  action  of  the  trial  court 
In  refusing  to  submit  special  Interrogatories 
to  the  Jury,  as  requested  by  the  defendant 
A  request  for  the  submission  of  special  in- 
terrogatories to  a  Jury  has  long  'since  been 
held  to  rest  in  the  sound  discretion  of  the 
trial  court,  and,  unless  there  has  been  a 
manifest  abuse  of  this  matter,  will  not  be 
disturbed  by  this  court  Floaten  t,  Ferrell, 
24  Neb.  347,  38  N.  W,  782;  Murphy  t.  Oonld, 
40  Neb.  728,  59  N.  W.  383. 

Defendant  also  complains  of  the  action  of 
the  trial  court  in  refusing  paragraph  10  of 
Instructions  requested  by  defendant  which 
was  as  follows:  "If  you  believe  from  the 
evidence  that  Gotchall,  on  his  part  agreed 
with  McMulIen  to  turn  all  Ms  threshing  ac- 
counts as  a  consideration  for  an  extension 
of  time  of  payment  and  If  you  believe  that 
Gotchall  did  not  turn  over  all  his  accounts— 
In  other  words,  keep  his  contract  on  his  part 
— tlien  he  cannot  insist  on  the  performance 
of  the  contract  on  the  part  of  the  defend- 
ant" This  Instruction,  we  think,  was  prop- 
erly refused,  because  tliere-was  no  evidence 
to  support  such  an  Instruction,  and  no  such 
an  issue  as  this  was  tendered  either  in  the 
pleading  or  evidence  offered  by  the  defend- 
ant   Defendant  denied  emphatically  any 
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Another  objection  urgeA  the  defeod- 
anta  Is  that  plaintiff  failed  to  ahow  that  no 
pToceedlnga  at  law  bad  been  had  for  the  re- 
coToy  of  the  debt  An  allegatlDn  to  that 
effect  In  the  petition  was  put  In  lune  by  the 
gaieral  denial  of  the  defotdanta.  Snch  al- 
legation hai  beoi  held  to  be  material,  and 
one  that  must  be  eetobllsbed  by  the  proof. 
Klrby  r.  Bhrader.  68  Neb.  S16,  78  N.  W.  G16. 
No  proof  wafl  offered  in  support  of  the  alle- 
gation. The  (HDlsslon  In  this  regard  is  total 
to  the  decree,  nor  will  the  tact  that  such  al- 
legation was  met  by  a  genoral,  Instead  of  a 
spedflc,  denial,  operate  to  reUeve  the  plalD< 
tiff  from  tbe  effect  of  snch  omission.  KIrby 
T.  Bhrader,  snpta. 

We  recommend  that  the  decree  of  Uie  dis- 
trict court  be  nsTersed,  and  the  came  re- 
manded for  further  proceedings  according  to 
law. 

AMB8  and  DtTFFIX),  GC.  concur. 
Reversed  and  remanded. 


aOMMDRCTAL  8TATB  BANK  t.  KBT- 
OHUM  et  al. 

(Sa^«me  Gonrt  of  Nebraska.  June  19,  1901.) 

JUDGMENT— INJUNOTION-RN  JUDICATA— AT- 
T0RNBT*8  LIEN— AFPEAL-RBVIEW. 

1.  InsoIveDcy  of  the  jadgment  creditor  li 
rafflcicDt  grouod  for  a  luit  by  a  judgm«it 
debtor  to  eojolD  collection  of  tbe  Jadgmeut  for 
the  purpose  of  enforcing  a  set-off. 

2.  A  prior  ruling  of  one  district  judge  vacat- 
ing a  temporary  Injunction  on  tbe  ground  that 
the  petition  does  not  rtate  a  cause  of  action 
does  not  preclude  another  judge  of  tbe  court, 
wheu  tbe  cause  cornea  before  him  on  final 
bearing,  from  rendering  a  decree  upon  such 
petition  in  accordance  with  ita  prayer, 

3.  Where  a  decree  enjoining  collection  of  a 
judgment  and  allowing  a  set-off  against  it  con- 
ditiona  tbe  injunction  upon  payment  into  court 
of  a  sum  more  than  sufflrient  to  aatisfy  an  at- 
torney's lien  noon  sach  judgment,  it  is  noneces- 
saiT  to  condder  the  relative  [unorities  of  the 
right  to  a  set-off  and  such  sttomey's  lieu. 

4.  Aa  a  general  rule,  this  court  will  review  a 
case  only  with  reference  to  the  theory  adopted 
by  tbe  parties  in  the  trial  court.  This  rule  is 
particularly  applicable  where  a  party  who  has 

ttrocured  a  decree  upon  one  theory  seeks  a  mod- 
flcatioo  thereof  in  this  court  upon  a  different 
theo^. 

Oommlsdoners'  Opinion.  Department  No. 
2.  Appeal  from  District  Court,  Dawes  Coun- 
ty; Sullivan.  Judge. 

"Not  to  be  officially  reported." 

Action  by  the  Commercial  State  Banlc  of 
Crawford  against  William  H.  Ketchum  and 
others.  Judgment  for  plaintiff,  and  defend- 
ants appeal.  Affirmed. 

Allen  Q.  Fisher  and  Frank  Irvine,  for  ap- 
pellants.  A.  W.  Critea,  for  appellee. 

POUND,  C.  The  plaintiff  held  certain 
notes  secured  by  a  chattel  mortgage  upon 
a  printing  plant.  The  makwa  of  the  notes 
sold  the  property  to  the  def«idant  Ketchum, 

T  1.  See  JudgD^ent,  vol.  30,  Cent.  Dig.  |  830. 


who  assumed  the  mortgage.  The  pnrchawr 
added  other  property  to  ttie  plant,  and  gave 
a  new  mortgage  thereon  to  secure  the  notes. 
Upon  his  fiillure  to  meet  the  notes  after  ma- 
turity, the  plaintiff  rqilevled  tlie  proper^ 
morlsaged,  and  sold  It  tmder  the  mortgage, 
not  realizing,  however,  a  sntilel«it  sum  to 
pay  the  debt  Afterwards  motion  was  made 
to  quash  the  writ  of  replevin  for  fnsuiliciPD- 
cy  of  the  affidavit  on  which  It  Issued,  and  tiie 
plaintiff,  being  dmled  leave  to  amend,  and 
the  ruling  of  tbe  court  to  that  effect  being 
affirmed  <m  petition  In  error,  went  out  of 
court  The  defendant  had  a  jury  Impaneled 
to  assess  his  damages,  and  recovered  Jnds- 
ment  for  the  value  of  the  property.  This  solt 
was  brought  to  «]oIn  the  enforcement  of  that 
^dgment  for  the  purpose  of  obtaining  a  set- 
(rff  of  the  amount  due  on  the  mortage  debt 
A  decree  was  rendered  allowing  the  set-off 
and  enjoining  mforcement  of  the  Judgmest, 
frmu  which  this  appeal  has  been  taken. 

The  petition  and  the  finding  of  the  conrt 
that  the  defendant  Ketchum  was  insolvent, 
and  that  the  original  makers  of  the  note  bad 
left  the  state,  were  sufficient  to  sustain  sucb 
a  decree.  It  Is  well  settled  that  the  provi- 
sions of  the  Code  of  Civil  Procedure  witb 
resiiect  to  set-off  are  not  exclusive,  and  that 
insolvency  of  a  party  against  whom  set-off 
Is  sought  Is  a  sufficient  ground  for  eqtilty  to 
allow  it  Thrall  v.  Omaha  Hotel  Co.,  5  Neb. 
295,  25  Am.  Rep.  488;  Wilbur  v.  Jeep,  37 
Neb.  004,  56  N.  W.  19S;  Blchardson  v.  I>oty. 
44  Neb.  73,  62  N.  W.  251.  This  power  ex- 
ists after  Judgmmt,  where  the  Judgment 
creditor  la  insolvent  <Stenberg  v.  State,  «t 
Xeb.  206,  816,  67  N.  W.  190),  and  Is  exercised 
In  a  snlt  to  enjoin  collection  of  the  Judgment 
and  enforce  the  set-off.  22  Am.  &  Ekig,  En- 
cyclopedia of  Law,  417-419;  Beach  on  In- 
junctions, I  619.  Complaint  la  made  that  the 
finding  as  to  Insolvency  Is  not  sustained  bj 
the  evidence,  but  we  find  the  evidence  upon 
that  point  sufficiently  clear  and  convincing. 

The  decree  is  fnrther  objected  to  for  the 
reason  that  prior  to  final  hearing  the  cause 
had  been  before  another  Judge  sitting  In  tbe 
same  district  npoq  motion  to  dissolve  a  tem- 
porary injunction,  and  the  latter,  in  vacating 
the  Injunction,  had  held  that  the  petition  did 
not  state  a  cause  of  action..  In  support  ot 
this  objection  we  are  cited  to  Marvin  v.  Wel- 
der, 31  Neb.  774,  48  N.  W.  825.  We  have  al- 
ready expressed  ourselves  against  any  ap- 
plication of  the  rule  announced  in  that 
case  wblcb  would  preclude  a  court  at  final 
hearing  from  rendering  a  decree  contraiy  to 
prior  mllnga  upon  demurrer  in  the  same 
cause.  Perry  v.  Baker  (Neb.)  86  N.  W.  69S. 
The  reasons  are  even  stronger  Cor  denying 
such  binding  force  to  tiie  mllnga  of  the  dis- 
trict Judge  upon  mere  interiocutory  qtpUcs- 
tions. 

Another  ground  of  complaint  has  refoence 
to  an  attorney's  lien  upon  the  Judgment, 
which.  It  Is  claimed,  aJiQuId  have  pitority 
over  the  set-«f^igi,^%;g0eg^red  tbe 
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pialptlfl  to  pay  Into  court  a  sum  more  than 
■offldent  to  satisfy  such  Hen  as  found  In  tbe 
decree,  and  conditioned  the  Injunction  upon 
tbe  payment  of  sacb  som.  As  aaSiclent  mon- 
eys win  be  available  to  meet  tbe  Hen  as  fixed 
by  tbe  decree  in  any  case,  we  need  not  con- 
sider Its  relatire  priority  with  the  set-off  as 
an  abstract  question.  A  large  number  of 
nillngs  in  Interlocutory  proceedings  and  In 
tbe  admission  and  rejection  of  evidence  are 
also  complained  of.  But  the  former  did  not 
eontribnte  to  the  decree,  and  tbe  latter  are 
not  reviewable,  as  such,  on  appeal.  Zimmer- 
man V.  Zimmerman,  59  Neb.  80,  80  N.  W. 

There  is  also  a  cross-appeal  by  tbe  plain- 
tiff, based  upon  certain  decisions  of  this 
court  subsequent  to  the  hearing  below,  by 
reason  whereof  It  is  contended  that  the  Judg- 
ment enjoined  was  absolutely  void.  But  we 
do  not  think  tbe  plaintiff  ahonld  be  permitted 
to  raise  snch  a  ptdnt  at  tiils  tlm&  It  sued 
upon  the  theory  tbat  the  Judgment  was  val- 
id, tried  itp  case  on  tliat  theory,  and  obtained 
a  decree  accordingly.  Tlie  general  mle  la 
that  this  conrt  will  review  a  case  only  with 
reference  to  the  theory  adopted  by  the  par- 
ties in  tbe  trial  court  Sbaw  v.  Boblnson,  61 
Neb.  164,  70  N.  W.  058.  Thla  rule  has  been 
mforced  to  prevent  ahlftings  of  ptnltton  as  to 
the  conatroction  of  Instmments  sued  on 
(Woodward  v.  Balrd.  43  Neb.  810.  61  N.  W. 
(tl2).  and  aa  to  the  defense  relied  upon 
<Gravea  v.  Norfolk  Nat  Bank,  46  Neb.  840,  64 
N.  W.  226),  and  It  aeemfl  particularly  applica- 
ble where  a  party  who  has  procured  a  decree 
npon  one  theory  seeks  a  modlflcation  there- 
of In  thla  conrt  upon  a  different  theory. 

We  recommend  tbat  tbe  Judgment  be  af- 
firmed. 

OliDHAM  and  BBDOWiUK,  Ca,  concur. 
Affirmed. 


FBIBDEN  V.  CONKLINO  et  aL 
(Supreme  Ooort  of  Nebraska.   Sept.  17,  1903.) 

JUDQHBNT— AS8iaNMBNT-OOOD  FAITH— IN- 
BTRUCnONB. 

1.  Bvldenee  examined,  and  held  snflSdent  to 
show  that  an  assignment  of  a  Jadxment  was 
not  bona  fide,  but  was  colorable,  and  made  for 
the  purpose  of  evading  the  exemption  laws  of 
this  state. 

-  2.  Instruction  examined,  and  Md  not  errone- 
ous. 

3.  It  is  not  nror  to  refuse  an  instruction  ten- 
dered, where  the  ground  covered  thereby  is 
fully  covered  by  au  instruction  given  by  the 
court  on  its  own  motion. 

Ciommissioners'  Opinion.  Department  No. 
2.  Error  to  District  Court,  Douglas  County; 
Slabaugb,  Jndge. 

"Not  to  be  offlciaily  reported." 

Action,  by  William  Conkllng  against  S. 
Frieden  and  others.  Judgment  for  plaintiff. 
Defendant  Frtoden  brings  error.  Affirmed. 


Oourtrlght  &  Slduer,  for  plaintiff  In  error. 
W.  A.  Foster  and  Alex.  Altschuler,  for  de- 
fendanta  In  error. 

AI.BKHT,  o.  This  action  was  brought  by 
William  Ck>nkling  agnlnst'  S.  Frieden,  Alex 
Att&cliuler.  and  A.  11.  Uaynes.  to  reirover  for 
tbe  unlawful  garnishment  of  wages  exempt 
from  execution.  It  Is  alleged  in  tbe  petition 
tbat  tbe  plaintiff  is  a  nmrrled  man,  tbe  tiead 
of  u  family,  a  resident  of  the  state  of  Ne- 
braska, and  an  employ^  of  the  Union  Pa- 
cific Railroad  Company;  that  on  the  5th  day 
of  November,  1900.  the  defeudant  I'"rieden  re- 
covered a  Judgment  against  tbe  plalntitT  lie- 
fore  a  Justice  of  tbe  pence  In  Douglas  county, 
and  thereafter,  on  tbe  7tb  day  of  August, 
1901,  acting  upon  the  advice  and  counsel  of 
the  defeudant  Altscbulor,  made  a  pretended 
assignment  of  said  Jud};ment  to  the  defend- 
ant Hayues,  who  brought  an  action  tbereou 
in  Coimcll  Bluffs,  Iowa,  caused  a  writ  of  at- 
tachment to  be  issued  thereon,  and  tbe  said 
railroad  company  to  be  garnished  as  tbe 
supposed  debtor  of  the  plaintiff,  and  thereby 
seized  exempt  wages  due  and  owing  to  tbe 
plaintiff  from  said  railroad  company  in  tbe 
sum  of  $120,  whereby  the  plalutlfl  sustained 
damages  In  the  sum  of  $146.20.  Tbe  de- 
fendanta  Frieden  and  Altschuler  answered, 
admitting  that  the  plaintiff  is  a  married  man, 
the  bead  of  a  family,  a  resident  of  tbe  state, 
and  an  empkiyd  of  said  railroad  company, 
and  the  recovery  of  the  Judgment  by  the  de- 
fendant Frieden  in  Douglas  county,  but  de- 
nying all  tbe  other  allegations  of  tbe  petition. 
The  defendant  Eaynes  made  default.  Tbe 
Jury  returned  a  verdict  for  tbe  plaintiff.  The 
defendant  Frieden  brings  the  case  here  on 
error. 

It  iB  first  Insisted  that  the  verdict  Is  not 
sustained  by  sufficient  evidence.  In  that  it 
does  not  appear  that  the  sale  of  the  Judg- 
ment by  Frieden  to  Haynes  was  made  for 
the  purpose  of  evading  the  «emptloo  laws 
of  tbls  state,  nor  that  it  was  not  made  In 
good  faith.  Frieden,  testifying  In  his  own 
behalf,  disclaimed  any  Intention  to  evade  tbe 
exemption  laws,  and  insisted  on  the  good 
faith  of  the  transaction,  so  far  as  he  waa 
concerned.  But  he  recovered  tbe  Judgment 
in  Douglas  county,  and  in  his  attempta  to 
enforce  it  there  discovered  that  the  plaintiff 
was  a  married  man,  the  head  of  a  family, 
and  a  resident  of  tbe  state  of  Nebraska,  and 
that  his  earnings  from  tbe  Union  Pacific  Rail- 
road Company  were  exempt  from  exerutfon. 
He  also  satisfied  himself  tbat  the  Judgment 
could  not  be  collected  In  this  state.  After- 
ward, with  the  knowledge  of  those  facts,  be 
consulted  his  codefendant  Altschuler.  an  at- 
torney, in  regard  to  the  collection  of  the  Judg- 
meut.  Altschuler  told  himt  in  effect,  that  the 
defendant  Iliiynes  might  buy  tbe  Judgment, 
and  Friedon  tbt-u  executed  an  assignment  of 
tbe  Judgment,  and  left  It  with  Altschuler. 
Afterward  suit  was  brought  on  the  Judgment 
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ment  was  Issued,  and  the  wages  due  the 
plaintiff  were  seized  thereuDder.  Tbese 
facts,  taken  in  connection  with  the  other 
drcomstances,  which  It  would  take  too  long 
to  detail,  are  amply  sufficient  to  warrant  the 
jury  in  finding  that  the  assignment  was  mere- 
ly colorable,  and  .made  for  the  purpose  of 
evading  the  exemption  laws  of  tbla  state. 
Bishop  Y.  MlddletoQ,  48  Neb.  10,  61  N.  W. 
129,  26  L.  R.  A.  445. 

It  la  next  Insisted  that  the  court  erred  in 
giving  the  firBt  paragraph  of  Its  charge  to 
the  Jury.  That  paragraph  Is  merely  a  sum- 
mary of  the  pleadings.  It  Is  not  claimed 
that  it  contains  anything  not  found  in  the 
pleadings,  that  It  omits  any  material  matter 
pleaded,  nor  that  it  is  unfair  In  any  way. 
The  only  complaint  urged  against  It  Is  that 
"It  Is  erroneous  for  want  of  facts  to  base  It 
on."  As  It  is  hp.sed  on  the  pleadings,  and 
does  not  pui-port  to  state  any  proptMdtlon  of 
law,  the  complaint  is  unfounded. 

It  is  next  Insisted  that  the  court  erred  in 
refusing  to  give  instruction  No.  2  asked  by 
the  defendant,  to  the  effect  that,  to  entitle 
the  plaintiff  to  recover  against  the  defendant 
Frleden,  the  Jury  should  Qnd  that  he  did  not 
make  an  actual  assignment  of  bis  Judgment 
to  the  defendant  Haynes,  but  that,  on  the 
contrary.  It  was  a  pretended  assignment  only, 
and  made  for  the  purpose  of  evading  the  ex- 
emption laws  of  the  state  of  Nebraska.  The 
ground  covered  by  that  instruction  is  fully 
covered  by  an  instruction  given  by  the  court 
on  its  own  motion;  consequently  the  refusal 
to  give  it  was  not  reversible  error. 

It  is  therefore  recommended  that  the  Judg- 
ment of  the  district  court  be  affirmed. 

BARNES  and  GLANVILLE,  CO.,  concur. 

PER  CURIAM.  The  conclusions  reached 
by  the  Commissioners  are  approved,  and,  it 
appearing  that  the  adoption  of  the  rec- 
ommendations made  will  result  In  a  right  de- 
cision of  the  cause.  It  Is  ordered  that  the 
Judgment  of  the  district  court  be  affirmed. 


KREADEB  v.  CITY  OF  FREMONT. 
<Sapreme  Court  of  Nebraska.  17.  1903.) 

MUNICIPAL  CORPORATION— LIABILITIES- 
VIOLATION  OF  ORDINANCE— FEES. 

1.  Fees  of  officers  and  witnesses  for  services 
rendered  In  a  prosecution  tor  the  violation  of 
an  ordinance  of  a  city,  either  in  police  court  or 
*n  district  court  upon  appeal,  cannot  be  col- 
lected from  such  city,  unless  their  payment  by 
the  cit^  is  required  by  statute  or  by  ordinance 
authorized  by  statute. 

(Syllabus  by  the  Court) 

Commissioners'  Opinion.  Department  No. 
2.  Error  to  UlRtrict  Court,  Dodge  County; 
Hollenbeck,  Judge. 

Action  by  John  M.  Kreader  against  the 
dty  of  Fremont.  Judgment  for  defendant, 
nnd  plaintiff  brings  error.  Affirmed. 

f  1.  See  Costs,  voL  13.  Ceat.  Dig.  U  1082,  1U5. 


Oourtrlght  &  Sldner  and  O.  G.  Martin,  for 
plaintiff  In  error.  B.  F.  Gray  and  a  B.  Ab- 
bott; for  defendant  In  nror. 

GLANVILLE,  C.  The  defendant  In  error 
is  the  sheriff  of  Dodge  county,  and  as  such 
served  papers  In  a  case  pending  In  the  dis- 
trict court  of  that  county,  wherein  s  certain 
defendant  was  being  prosecuted  for  the  viola- 
tion of  an  ordinance  of  the  defendant  dty; 
the  case  being  there  upon  appeal  from  police 
court.  He  also  took  assignmeniB  of  certain 
fees  claimed  by  the  clerk  of  the  district 
court,  sundry  witnesses  who  had  appeared 
for  the  prosecution  in  the  police  court  and 
in  said  district  court,  and  the  fees  of  the  po- 
lice Judge  of  defendant  city;  all  these  feei 
being  claimed  in  connection  with  the  same 
prosecution.  He  filed  his  claim  with  the  dty 
council,  and,  upon  Its  disallowance,  appealed 
to  the  district  court,  where  issues  were  Join- 
ed, and  trial  proceeded  through  the  lntrodu^ 
tlon  of  evidence  on  behalf  of  the  plaintiff  in 
error,  whereupon  the  court  instructed  a  ver- 
dict for  the  defendant  in  error,  and  the  case 
is  before  us  upon  eocb  assigDmenta,  requir- 
ing us  to  pass  upon  the  correctness  of  sncb 
Instruction. 

The  only  question  necessary  for  us  to  pass 
upon  is  the  one  touching  the  liability  of  tbe 
defendant  city  for  the  payment  of  these  fees, 
or  any  of  them.  It  Is  the  law  of  this  state 
that  such  prosecutions  are  criminal  actions, 
and  must  be  carried  on  in  the  name  of  the 
state.  Any  fines  collected  as  a  result  of  sucii 
prosecutions  go  to  the  school  fund,  and  tbe 
dty,  for  the  violation  of  whose  ordinances 
the  state  is  prosecuting,  is  not  a  party  to  tlie 
action.  No  statutory  provisions  have  been 
called  to  our  attention,  and  In  fact  none  ex- 
ist In  this  state,  fixing  a  liability  for  Bucb 
fees  as  are  herein  sued  for  upon  the  mo- 
nicipality  whose  ordinance  forms  tbe  luisis 
of  the  prosecution.  It  is  a  well  known 
proposition  of  law,  too  thoroughly  estab- 
lished to  require  argument  or  citation  of 
authorities,  that  unless  provision  is  made  hj 
statute  for  the  compensation  of  members  of 
society  and  public  officers  who  are  required 
to  perform  duties  In  assisting  the  state  to 
maintain  order  and  prosecute  violators  of 
Its  laws,  they  may  not  demand  compensa- 
tion for  such  services;  that  as  members  of 
society,  this  duty  may  be  idaced  upon  tbem 
without  compensation,  and  as  public  oIScctb, 
If  tbe  duty  Is  required,  and  no  compensation 
fixed  by  law  therefor,  with  provision  made 
for  Its  payment,  tbe  fees  or  salaries  allowed 
such  officers  In  other  respects  Is  supposed  to 
be  tbelr  compensation  for  such  services  ren- 
dered. Such  being  the  law,  and  there  being 
no  statutory  liability  fixed  upon  the  defend- 
ant city,  it  follows  that  tbe  Judgment  of  the 
district  court  Is  right,  and'  should  be  affirmed. 

We  therefore  recommend  that  the  Judg- 
ment of  tbe  district  court  be  affirmed. 


ALBERT  and  BABN 
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PSIB  ODBIAM.  For  the  reaaons  stated  in 
the  foregoiDK  opinion,  tbe  Judgment  of  the 
district  court  is  affirmed. 


CRANOBR  &  CURTICE  00.  v.  McKINLBT 

MUSIC  CO. 
(Snpreme  Court  of  Nebraska.    Sept.  17,  1903.) 
PETITION  IN  ERROR-TRANSCRIPT. 

1.  Upon  petition  in  error  to  this  court,  the 
proceedii^  of  tbe  district  court  can  be  shown 
only  by  a  transcript  of  the  records  of  that 
court,  duly  certified.  AffldaTits  cannot  be  oaed 
to  supply  omissions  In  aach  transcript. 

(Syllabns  by  the  Court.) 

Error  to  District  Court;  lAncBStu  Oounty; 
Holmes,  Jndge. 

Action  by  the  McKInley  Music  Oompany 
agnlnst  the  Craneer  A  Curtice  Company. 
Judsmoit  for  plaintiff,  and  defendant  brings 
error.  Affirmed. 

Bmr  ft  Burr,  for  plaintiff  In  error.  J.  A. 
McGraw  «nd  Mockett  &  Polk,  tor  defendant 
in  error. 

SEDGWICK,  J.  This  case  Is  brought  here 
upon  petition  In  error  from  the  district  court 
of  Lancaster  county.  Tbe  transcript  Hied 
with  the  i>etltlon  In  error  la  certified  to  by 
the  clerk  of  that  court  to  be  a  true  and  cor- 
rect transcript  ot  tbe  petition  and  answer, 
and  Tarlons  otbw  proceedings  specified  In  tbe 
certificate,  but  does  not  purport  to  contain 
any  "amended  answer."  It  Is  conceded  by 
counsel  tor  both  parties  In  their  briefs  that 
the  case  was  appealed  from  the  county  court 
of  Lancaster  county,  but  there  is  nothing  in 
the  transcript  to  show  that  fact,  except  there 
Is  copied  In  tbe  transcript  a  paper  entitled 
"Answer  In  the  county  oourt  of  Lancaster 
coonty,  Nebraska."  This  does  not  purport  to 
lure  been  certified  to  In  any  manner  by  the 
county  court  as  the  original  answer  filed  in 
that  court,  nor  as  a  true  copy  thereof.  The 
plaintiff  in  the  district  court  filed  a  petition 
alleging  a  cause  of  action  for  certain  goods 
sold  to  the  defendant  Tbe  defendant  filed 
nn  answer,  admitting  the  allegations  of  the 
petition,  and  ailing  a  counterclaim  for  dam- 
ages. A  general  demurrer  was  filed  to  this 
answer,  wblcb  was  sustained  by  tbe  court, 
to  wblcb  ruling  the  defendant  excepted;  but 
tbe  record  shows  that  the  defendant  there- 
upon took  leave  to  file  an  amended  answer, 
and  snbsequently  took  leave  to  amend  bis 
answer  already  filed  by  Interlineation.  Nei- 
ther of  these  amendments  appears  to  have 
oeen  made,  but  tbe  action  of  the  defendant 
in  taking  such  leave  would  be  a  waiver  of 
tbe  error,  if  any,  of  tbe  district  court  In  sus- 
taining the  demurrer  to  his  answer.  After- 
wards It  appears  that  a  motion  was  made 
to  strike  an  amended  answer  from  the  flies, 
for  the  reason  that  "tbe  same  states  a  new 
and  different  cause  of  action  from  that  upon 
which  this  case  was  tried  In  the  county 
court*'  This  motion  was  sustained  by  the 


court,  and  the  defendant  excepted,  and  bas- 
brought  the  case  here  for  review,  alleging 
now  that  the  court  erred  in  striking  the 
amended  answer  from  the  files.  Both  par- 
ties in  tbelr  briefs  assume  that  the  answer 
was  amended  by  interlineation,  but  there  Is 
nothing  In  the  record  which  shows  what  that 
amendment  was.  Tbe  answer  copied  In  tbe 
record  does  not  purport  to  be  an  amended 
answer,  and  there  Is  nothing  In  tbe  record 
to  show  that  tbe  paper  copied  In  the  tran- 
script Is  In  fact  tbe  amended  answer,  which 
was  stricken  from  the  files  by  the  order  com- 
plained of.  An  attempt  appears  to  have  been 
made  to  remedy  some  of  these  defects  by 
sffldavlts,  but  tbe  proceedings  of  the  district 
court  must  be  shown  by  a  transcript  of  the 
records  of  that  court,  duly  certified;  it  can- 
not be  done  by  the  affidavits  of  tbe  party  in- 
terested. The  defects  referred  to,  and  oth- 
ers, arising  from  tbe  careless  manner  of  mak- 
ing up  the  record  before  us,  are  pointed  out 
and  Insisted  upon  by  defendant  Id  error,  and, 
-of  course,  cannot,  under  such  circumstanceB, 
be  disregarded. 

No  error  appearing,  tbe  Judgmoit  of  tbe 
district  court  is  affirmed. 


MERRILL  V.  VAN  CAMP  et  aL 

(Sni^me  Court  of  Nebraska.    Sept.  17,  1908.) 

SECOND  APPEAL— LAW  OP  THE  CA8B. 

•  1.  Tfais  case  havine  been  decided  upon  a 
former  appeal  upon  substantially  the  same  rec- 
ord as  that  now  before  ns,  the  former  decision 
is  adhered  to. 

Commissioners'  Opinion.  Department  Na 
1.  Appeal  from  District  Court,  Douglas- 
County;  Eeysor,  Judge. 

"Not  to  be  officially  reported." 

Suit  by  H.  A.  Merrill  against  Charles  L. 
Van  Camp  and  others.  Decree  for  plaintiff, 
and  defendants  appeal.  Affirmed. 

H.  P.  Leavltt.  for  appellants.  Hall  ft  Hc- 
Culloch,  for  appellee.  • 

AMES.  O.  This  Is  an  action  to  foreclose 
tbe  lien  of  a  tax-sale  certificate.  .  Tbe  case 
was  before  this  court  at  a  former  term,  when 
it  was  held  that  the  description  In  the  certifi- 
cate of  the  land  sought  to  be  affected  was  not 
so  indefinite  as  to  render  tbe  instrument  void, 
if  the  premises  intended  could  be  identified  by 
extrinsic  evidence.  Merrill  v.  Van  Camp 
(Neb.)  96  N.  W.  34«  It  was  further  held 
that,  by  the  pleadings  and  the  evidence  con- 
tained In  the  record  then  presented,  such  an 
identification  as  was  required  had  been  made. 
A  decree  of  the  district  court  dismlsting  the 
action  was  therefore  reversed,  and  the  cause 
remanded  for  further  proceedings.  Such  pro- 
ceedings were  accordingly  bad,  and  a  decree 
of  foreclosure  and  sale  was  rendered  In  ac- 
cordance vrith  the  opinion  of  this  court 
From  this  latter  decree^  this  appeal  Is  prose- 
cuted.  .  ^  , 

It  Is  not  pretende^igl^l  d^Ue^dO^Mili^n. 
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by  the  record  now  presented  is  in  anj  respect 
w  d^ree  less  ccnnplete  than  hy  tbat  bronffht 
here  on  the  former  appeal,  nor  that.  In  this 
respect,  the  two  records  differ  In  any  essen- 
tial particular.  The  snffldency  of  the  de- 
scription Is  the  only  question  discussed  upon 
this  appeal,  and  since  that  was  formerly  de- 
cided, ire  lecommmd  that  the  Judgment  ot 
the  district  court  be  affirmed. 

HASTINGS  and  OLDHAM,  CO.,  concur. 

PER  GTTRIAM,  The  conclusions  reached 
by  the  Gommlsslonav  are  approred,  and.  It 
appearing  that  tbe  adoption  of  the  recommen- 
datlons  made  vill  result  In  a  ri^t  decision  of 
the  cau8&.  It  is  ordered  that  tbe  Judsment  of 
the  district  court  be  affirmed. 


TAYLOR  et  al.  t.  WEOKBRLT. 

(Supreme  Court  of  Nebraska.    Sept.  17.  1908.) 

BANKa-INSOLVENGT— ASSETS— APPEAL— DB-  ' 
PECT  OP  PARTIES— BVIDBNCK. 

1.  While  section  S5,  c.  8,  Comp.  St.  1901, 
provides  for  the  delivery  of  the  assets  of  an  in- 
solvent bank  to  the  ofiloers,  stockholders,  or 
owners  furnishinji-  such  bond,  a  delivery  there- 
of to  one  of  several  parties  entitled  thereto  by 
virtue  of  the  statute  does  not  relieve  the  sure- 
ties on  such  bond  from  liability  thereon,  where 
by  their  acts  they  assent  to  such  delivery  and 
ratify  it 

2.  The  question  of  a  defect  of  parties,  and  of 
the  leK'al  capacity  of  the  plaintuf  to  malntalD 
an  action,  cannot  be  successfully  urged  for  the 
first  time  Id  tbia  court. 

8.  Evidence  examined,  and  heU  inffldent  to 
suptalD  the  findfuff  of  the  trial  court 
(Syllabus  b;  the  Court) 

Commlsslonera'  Opinion.  Department  No. 
8.  Error  to  District  Court,  Douglas  County; 
Keysar,  Judjue. 

Action  by  James  M.  Weckerly  against 
Cadet  Taylor  and  otht>ra  Judgment  for 
plaintiff,  and  defendants  bring  error.  Affirm- 
ed. 

• 

A.  S.  Churchill,  for  plnlntlffs  In  error.  Ar- 
thur C.  Wakeley,  for  defendant  in  error. 

ALBERT,  0.  In  June,  1896,  the  state 
bank  examiner  reported  the  defendant  bank 
InnoWent  to  the  state  banking  board,  which 
thereupon  directed  the  Attorney  General  to 
Institute  proceedings  for  the  appointment  of 
a  receiver;  the  examiner  retaining  pofisesBlon 
of  the  aanets  of  tbe  bnpk.  Afterward,  In  tbe 
same  month,  H.  O.  Devries,  president,  Cadet 
Taylor,  vice  pmldent,  Daniel  T.  Mount,  a 
director,  and  the  Globe  Loan  &  Trust  Com- 
pany, a  stockholder,  of  the  bank,  furnished 
a  bond.  In  compliance  with  the  proviso  In 
sectlcm  3S,  c.  8,  Comp.  St  1901.  for  tbe 
voluntary  liquidation  of  the  liabilities  of  the 
bank  within  three  years  from  tbe  date  of 
the  bond.  The  twnd  was  approved  by  tbe 
state  banking  board,  which  thereupon  dl- 

VI.  See  Appeal  mat  Brror,  vol.  1,  Cent  Dig.  || 


rected  the  bank  examiner,  In  custody  of  ue 
aaseta  of  the  bank,  to  tern  them  ov«  to  Cadet 
Taylor,  one  of  the  parOes  furnishing  tbe 
bond,  which  was  accordingly  done.  On  the 
SOth  day  of  March.  1886,  and  b^ore  the  benk 
bod  been  found  Insolvent  it  Issued  a  certif- 
icate of  deposit  to  James  M.  Weckerly,  0ie 
plaintiff,  for  $1,060,  payable  seven  montbs 
aftra*  date,  which  was  wholly  unpaid  after 
the  time  fixed  In  the  bond  for  tbe  liquida- 
tion of  the  lUbUltles  of  the  bank,  and  at 
tbe  commencement  of  tbe  action.  This  ac- 
tion was  brought  on  the  bond  by  the  plain- 
tiff against  all  the  obligors  to  recover  tin 
amount  due  on  the  certificate  ot  depoelt 
While  the  action  was  pending  In  the  district 
court  the  defendant  H.  O.  Devries  died,  and 
the  action  was  revived  in  tbe  name  of  liii 
administratrix. 

The  petition,  among  other  things,  allegn 
tbat  upon  ttie  approval  of  the  bond,  the  state 
banking  board  turned  over  the  araets  of  the 
bank  to  the  parties  furnishing  the  bond, 
namely,  tbe  defendants  (^adet  Ta^lw,  H.  0. 
Devries.  David  T.  Mount  and  tbe  Gbbe 
Loan  &  Trust  Company,  who  tlierenpon  toA 
and  assumed,  and  who  has  ever  since  re- 
mained in,  poaaessltm  and  control  tberrof. 
The  bank  made  default  Tbe  other  defesd- 
ants  answered,  denying  ttiat  tbe  assets  bad 
been  turned  over  to  the  said  parties  fumlih- 
log  the  tK>nd,  and  alleging  that  the  aiseti 
were  turned  over  to  Cadet  Taylor  alone,  wbo 
thereupon  took,  and  has  ever  since  been  In. 
possession  and  control  thereof.  Ihe  reply 
denies  that  the  assets  were  turned  over  to 
Cadet  Taylor  alone,  but  avers  that  If  they 
were  nominally  delivered  to  Taylw,  the; 
were  so  received  by  him  for  and  In  bebatf 
of  himself  and  tbe  other  defendants  furnish- 
ing the  bond,  and  with  tbe  knowledge,  ap- 
proval, and  ratification  of  all  tbe  defendants; 
tbat  whatever  has  been  done  by  said  Taylor 
with  respect  to  the  custody,  management 
and  disposition  of  the  assets  of  the  bank  faia 
been  done  for  tbe  use  and  benefit  and  wifli 
the  conftent  and  direction.'  of  the  makers  of 
tbe  bond,  for  the  purpose  of  receiving  tbe 
benefltir  of  the  statute  heretofore  mentioned. 
The  foregoing  condensation  of  the  pleadtogs 
shows  the  only  questions  of  fact  litigated  to 
the  case.  There  was  a  trial  to  the  court 
without  a  Jury,  and  a  finding  and  Judgment 
for  the  plaintiff.  The  answering  defendants 
bring  error. 

The  main  contention  of  the  defendants  Is 
that  the  assets  were  not  delivered  to  H.  0. 
Devries.  Cadet  Taylor,  David  T.  Moimt  and 
the  G\(A»e  Loan  &  Triut  Company,  the  par- 
ties furnishing  the  bond,  bat  to  Taylor  atonC; 
and  consequently  the  defmdants  are  not  Us- 
bie  on  tbe  bond,  because  section  86,  supra, 
providing  for  such  bond,  requires  the  state 
banking  board  to  turn  over  the  assets  *io 
tbe  officers,  stockholders  w  owners  furnish- 
Ing  the  bond."  It  will  be  conceded  tbat  tbe 
section  referred  to,  ao  tar  as  matnial.  Is  a 
part  of  every  lof «)reJ«}iiU9iO®9l!Ctender  of 
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a  bond  tn  pursuance  of  its  proTlsions.  That 
being  true,  when  the  parties  tendered  the 
bond  in  question  to  the  state  banking  board, 
it  amounted  to  an  offer  on  the  part  of  the 
obligors  to  be  bound  by  the  terms  thereof, 
provided  the  state  banking  board  would  turn 
over  to  the  parties  furnishing  the  bond  the 
assets  of  the  bank.  Like  any  other  offer,  it 
would  not  become  binding  until  accepted.  It 
is  elementary  that  an  offer,  to  become  bind- 
ing, must  be  accepted  as  made,  unless  the 
party  making  the  offer  assent  to  a  qualified 
acceptance.  The  evidence  In  this  case  Is  con- 
clusive that  the  offer,  implied  by  the  tender 
of  the  bond  in  question,  was  not  accepted 
and  acted  upon  by  the  state  banking  board 
in  the  precise  terms  In  which  it  was  made, 
because  the  formal  delivery  of  the  assets 
was  made  by  the  banking  board  to  but  one 
of  the  parties  furnishing  the  bond.  But  the 
erldence  Is  ample  to  sustain  a  finding  that 
while  this  is  true,  the  other  parties  to  the 
action  assented  to  such  qualified  acceptance, 
and,  to  some  extent,  at  least.  Joined  with  the 
party  to  whom  the  assets  were  delivered  In 
the  control  and  management  of  the  assets. 
That  being  true,  they  are  in  no  position  now 
to  urge  that  the  delivery  to  Taylor  was  un- 
aatborlzed,  nor  that  It  absolves  them  from 
liability  on  tbe  bond. 

Another  question  ably  presented  by  the 
defendants  in  the  argument  Is  that  the  pen- 
alty named  in  the  bond  is  In  the  nature  of  a 
trust  fund  for  the  benefit  of  all  the  creditors, 
and  that  a  single  creditor  of  the  bank  can- 
not maintain  an  action  on  the  bond  In  his 
own  name,  and  for  his  exclusive  benefit  But 
this  question  was  not  raised,  either  by  de- 
murrer for  defect  ot  parties,  or  for  want  of 
legal  capacity  of  plaintiff  to  maintain  the  ac- 
tion, nor  does  ft  appear  to  have  been  raised 
In  any  way,  save  in  the  aigument  addressed 
to  this  court  We  think  the  objection  comes 
too  late  to  be  available,  whatever  Its  merits 
had  it  been  presented  oppcvtonely. 

It  is  recommended  that  tbe  judgment  of 
the  district  court  be  affirmed. 

▲MBS  and  DUFFIE,  CC,  concmf. 

PER  CURIAM.  For  the  reasons  stated  in 
the  foregoing  opinion,  the  Judgment  of  the 
district  court  Is  affirmed. 


UBBRILL  T.  GARTER. 
(Snprems  Court  of  Nebraska.   Sept.  17,  1903.) 

CONTRACT— NOTICB  OF  REPUDIATION— WAQER 
—EVIDENCE-BRIEF— SUFFICIENCY. 

1.  It  Is  not  necessary  that  a  'defendant,  who 
asserts  that  the  contract  sued  on  is  a  wagei-ing 
contract,  and  anenforceable  as  such,  give  no- 
tice to  the  other  party  of  his  intention  to  re- 
pudiate tbe  contract. 

2.  On  an  isnne  wtiether  a  contract  for  the 
purchase  of  20,000  bughels  of  wheat  was  a 
watrering  contract,  evidence  that  the  alleged 
purchaser  was  not  a  miller  or  dealer  in  grain, 
and  had  no  use  for  means  of  handling  the 
grain  purported  to  be  purchased,  that  he  whs 


an  electrical  engineer  of  small  means,  and 
that  the  alleged  seller  bad  reason  to  know  that 
he  had  no  property  or  means  to  enable  him  to 
meet  the  purchase  price  of  such  aa  amount  of 
grain,  or  any  reasonable  proportion  thereof,  is 
admissible. 

8.  A  general  statement  In  a  brief  that  tbe 
court  erred  in  sustaining  objections  to  a  certain 
line  of  testimony,  without  indicating  where  ttie 
ruiinn  complained  of  are  to  be  found  in  tht> 
record,'  or  the  nature  of  tbe  evidence  offered, 
the  objections  made,  and  the  rulings  theraoD, 
is  not  suificieot  to  call  for  any  examination  of 
the  matter  by  this  court 

Commission's'  Opinion.  Department  Xo. 
S.  Error  to  District  Court*  Otoe  County; 
Jessen,  Judge. 

"Not  to  be  officially  reported." 

Action  by  Ray  a  Merrill  against  F.  R.  Oar^ 
ver.  Judgment  for  defendant  snd  plaintiff 
brings  error.  Affirmed. 

T.  F.  Von  Dorn,  for  plaintiff  In  error.  W. 
H.  Pltzer,  for  defendant  In  error. 

POUND,  C.  The  plaintiff  sued  upon  a 
promissory  note  executed  by  the  defendant 
Tbe  defense  Is  that  the  note  was  given  In 
settlement  of  a  wagering  contract.  In  form  a 
contract  for  tbe  purchase  of  some  20.000 
bushels  of  wheat,  which  was  In  truth  and  In 
fact  a  mere  bet  or  wager  upon  the  price  of 
wheat,  vithout  any  intention  that  any  grain 
should  actually  be  purchased  or  delivered 
thereunder.  Upon  trial  to  the  court  without 
a  jury,  the  trial  Judge  found  generally  for 
the  defendant,  and  rendered  a  Judgment  ac- 
cordingly, from  which  error  Is  now  prose- 
cuted. 

The  principal  contention  of  the  plaintiff 
seems  to  be  that  the  evidence  Is  not  sufflcieut 
to  support  the  findings  and  Judgment.  We 
are  well  satisfied,  however,  that  the  dealings 
of  the  parties  were  what  are  commonly 
known  as  "board  of  trade"  transactions,  and 
had  no  reference  to  any  actual  grain,  fur- 
ther than  was  necessary  to  make  a  conven- 
ient show  of  validity.  We  do  not  question 
that  persons  may  enter  Into  valid  contracts 
for  the  purposes  toward  which  the  contract 
In  controversy  purports  to  be  directed.  But 
whether  this  particular  contract  comes  within 
the  one  class  or  tbe  other  Is  purely  a  ques- 
tion of  fact  The  trial  Judge,  who  saw  and 
heard  the  witnesses,  has  determined  this 
question  of  fact,  and  we  tblok  we  should 
have  come  to  the  same  conclusion,  under  tbe 
evidence,  ourselves. 

It  Is  urged  that  the  defendant  "at  no  time 
expressly  or  impliedly  gave  notice  to  tbe 
Floyd  Campbell  Company  of  an  Intention  to 
repudiate  his  contracts,  but,  on  the  contrary, 
his  decision  to  do  so  was  subsequent  to  the 
execution  of  his  note  In  settlement  of  his  In- 
debtedness." No  such  notice  was  necessary. 
In  such  case  It  Is  not  a  question  of  rescission 
by  the  defendant,  but  of  refusal  on  the  part 
ot  tbe  court  to  enforce  an  illegal  transaction. 
If  the  contract  is  valid,  no  amount  of  notice 
of  an  Intention  to  repudlf^e'it.nlll.iiV8il 
after  Its  consummWi.'''  '^US^id.  no 
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amount  of  anertlon  of  an  Intention  to  pei^ 
form  its  terms  will  reqolre  the  courts  to  aid 
in  itB  enforcement 

Error  Is  assigned  upon  certain  mltogs  of 
the  court  permitting  the  defendant  to  testify, 
over  objection,  that  be  was  not  a  grain  dealer 
nor  miller,  and  had  no  use  for,  or  means  of 
handling,  20,000  bushels  of  wheat;  that  he 
was  a  man  of  small  means;  that  the  agwt 
of  the  company  with  whom  he  dealt  had  rea- 
son to  know  that  he  was  not  able  to  pay  the 
sum  of  $14,000^  called  tor  by  the  contract 
nor  any  reasonable  proportion  thereof;  and 
that  the  aggregate  of  his  contracte  amounted 
to  about  1SO.O00  bushels.  We  think  this  testi- 
mony was  clearly  admissible  tor  the  puriwEe 
of  showing  the  intention  of  the  parties  at  the 
time  they  entered  Inte  the  alleged  contract 
The  drcumstances  disclosed  by  this  evidence 
were  such  as  to  make  it  clear  to  any  reason- 
able  mind  that  the  defendant  was  simply 
gambling  upon  the  price  of  wheat,  and  was 
not  able  to  do  more  than  put  up  the  margins 
required  for  that  purpose.  Itogws  t.  Mar^ 
rlott,  59  Neb.  759,  82  N.  W.  21. 

Some  fnrth^  complaint  Is  made  in  the 
brief  with  reference  to  Tarious  rulings  of  the 
trial  coifft  as  to  admission  and  rejection  of 
OTldence,  but  they  are  not  made  In  such 
manner  as  to  apprise  us  of  the  spedflc 
grounds  of  complaint.  A  general  latatement 
In  a  brief  that  the  court  erred  In  sustaining 
objections  to  a  certain  line  of  testimony, 
without  stating  where  the  rulings  complained 
of  are  to  be  found  id  the  record,  or  the  na- 
ture of  tiie  eridence  offered,  the  objections 
made,  and  the  rulings  thereon,  is  not  suffi- 
cient to  call  for  any  examination  of  the  ma^ 
ter  by  this  court  The  brief  must  state  spe- 
dflcally  what  Is  complalued  of,  the  reason 
and  basis  of  the  complaint,  and  the  exact 
portions  ^  of  the  record  material  thereto. 
Hackney  t.  Baymond  Bros.  Clarke  Co.  (Neb.) 
94  N.  W.  822. 

We  therefore  recommend  that  the  Judg- 
ment be  affirmed. 

DUFFIE  and  KIRKPATBIOK,  CO..  concur. 

PER  CURIAM.  The  conclusions  reached 
by  the  CommlsslonerB  are  approved,  and.  It 
appearing  that  the  adoption  of  the  rec- 
ommendations made  will  result  in  a  right  de- 
cision of  the  cause.  It  is  ordered  that  the 
judgment  of  the  district  court  be  affirmed. 


HYATT  Y.  ANDERSON  et  al.* 
(Supreme  Court  ef  Nebraska.    Sept  17,  1003.) 
QUARDIAH— SALE  OF  RBAI.  ESTATE!. 

1.  It  is  not  conduct  contrary  to  public  policy 
or  fraudulent  for  a  guardian,  before  applying 
for  a  license  to  sell  real  estate  belonging  to  his 
ward,  to  procure  the  obliKation  oC  an  intending 
purchaser  to  bid  an  adequate  price  at  the  sale, 
or,  after  the  confirmation,  to  adrnnce  and  ac- 
count for  the  amount  of  the  bid,  at  the  instaace 
and  on  behalf  of  the  porchaser. 

(Syllabus  by  the  Court) 

•Rehearing  i^pnlcd  November  18,  1903. 


Commissioners^  Optnlon.  Department  No. 
1.  Brror  to  District  Oourt;  ^It  County: 
Harrington,  Judge. 

Action  by  Charles  S.  Anderson  and  others 
against  Charles  W.  Hyatt  Judgment  for 
plaintiffs.  Defendant  brings  emw.  Af- 
firmed. 

M.  P.  Klnkald,  for  plaintiff  in  error.  B. 
B.  Dickson,  for  defendants  in  error. 

AMES,  a  The  facta  In  this  case,  so  tu 
as  they  do  not  appear  to  us  to  have  been 
established  by  indubitable  eridence,  are  un- 
disputed, and,  so  far  as  they  are  pertinent 
to  any  substantial  contzoreray  in  the  action, 
are  as  follows:  Charles  8.  And^aon  ms 
the  owner  of  the  undivided  flTe-sevenths  of  a 
Ixact  of  land  in  Holt  oonnty.  Of  the  remain- 
ing two-serentha,  one  belonged  to  Ander^ 
son's  minor  daughter,  of  whom  lie  was  guai^ 
dian,  and  the  other  belonged  to  caie  Paul 
Lamereauz,  also  a  minor,  nnd^  tbe  guar- 
dianship (rf  his  broUier,  Oeorge  I^mweaox. 
The  latter  and  Anderson  were  brottaws-ln- 
law.  Anderson  contracted  to.  sell  tlie  entire 
tract  to  Hyatt  the  plaintiff  In  error,  and  to 
procure  conveyances  to  the  latter  of  the  hi* 
terests  of  the  mimtrs  for  a  gross  price,  of 
which  one-seventh  was  to  be  paid  on  account 
of  the  share  of  each  minor.  It  la  not  con- 
tended that  tbe  sum  thus  stipulated  to  be 
paid  was  Inadequate  to  the  value  of  tbe  land, 
or  that  Anderson  was  to,  or  did  Ihereafto'. 
receive,  or  attempt  so  to  do,  any  ben^t  m 
advantage  from  the  transaction,  cmept  his 
aliquot  share  of  the  purchase  price  fbr  hii 
flTe-seventbs  of  the  tract  Applications  were 
thereafter  duly  made  by  the  guardians  re- 
apectlvdy,  to  the  district  court  for  licenses 
to  sell  the  eatotes  of  their  wards,  and.  It 
cmses  having  been  granted,  public  sales  were 
advertised,  made,  retorted  to  the  court,  and 
confirmed  to  all  respects  as  provided  by  stat- 
ute; Hyatt  appearing  In  each  instance  as  a 
purchaser  at  the  ptlce  agreed  upon,  and  after 
the  confirmation  receiving  guardian's  deeds 
for  tbe  titles  of  the  minors  In  the  tract  in 
question.  Of  the  prices  so  agreed  upon  and 
bid  at  the  sale,  Anderson  paid  one  to  the 
guardian  of  Paul,  and  made  due  report  of, 
and  duly  accounted  for,  the  other  as  guardian 
of  his  daughter.  This  suit  is,  in  substance, 
though  not  in  form,  an  action  to  recover 
from  Hyatt  the  purchase  price  of  these  two- 
sevenths.  The  plaintiff  recovered  below,  and 
Hyatt  prosecutes  wror. 

The  plaintiff  In  error  contends  that  the 
transaction  was  against  public  policy  and 
void,  and  that  Andnaon  cannot  recover  any- 
thing because  of  it  for  bis  own  benefit  or 
In  his  own  name,  in  his  individual  capacity. 
The  corollary  of  this  im^ositkm,  that  the 
minors  upon  attelnlng  tiieir  majority  may 
successfully  malntoln  an  actl(m  to  recover . 
from  Hyatt  their  toterests  to  the  land,  or  tbe 
value  of  it,  counsel  for  the  platotlff  in  error 
has  not  urged,  nor  do  we  think, he  could 
maintain  it  if  h^i^!;y4va(bB@0^*^ 
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be  Terjr  well  contend  tbat  bla  client  Is  en- 
titied  to  retain  tbe  land  without  payment 
therefor  to  any  one.  We  do  not  dlacover  any- 
thing reprebenalble  In  ttie  transaction.  It 
amoonta,  as  It  aeema  to  as,  to  tbla:  Ander* 
BOD  and  Oeorge  Lamereanx,  the  guardians, 
befoTO  applying  for  licenses  to  sell,  procured 
the  obligation  of  an  Intending  purchasw  to 
bid  at  the  sales  sums  which  were  adequate 
to  the  value  of  the  titles  offered.  Nothing 
was  done  Irr^pilarly  or  under  cover,  nor 
anything  to  deter  the  others  from  bidding, 
had  any  desired  so  to  do.  Hyatt  was  the 
highest  and  best  bidder,  and  obtained  the 
property  to  which  he  became  entitled  as 
such.  Anderson,  after  making  bla  report  of 
the  sale,  was  estopped  to  deny  that  he  had 
been  paid  the  purchase  price  In  cash  for  the 
share  of  his  daughter,  and,  pursuant  to  his 
prertous  arrangement  with  Hyatt,  he  did  pay 
the  iHTlce  of  the  share  to  Paul  to  the  guer^ 
dlan  of  the  latter,  who  was  estopped  in  like 
manner.  We  are  at  a  loss  to  understand  for 
what  reason  the  sales  were  open  to  direct 
Impeachment,  but,  however  tbat  may  be,  tbey 
are  certainly  not  open  to  collateral  attack  by 
the  purchaser.  A  very  similar  case  is  tbat 
of  Stuart  ▼.  ^len,  16  Oal.  490,  76  Am.  Dec. 
BSl,  where  tbe  principles  involred  are  more 
fully  discussed,  and  where  the  same  conclu* 
alon  Is  reached. 

It  Is  recommmded  tbat  the  judgment  of 
ttie  district  court  be  affirmed. 

HAJSnMOS  and  OIiDHAM,  Ca,  concur. 

PBiR  CtTRIAM.  For  the  reasons  stated  in 
the  fbrcgolng  opinion,  it  is  ordered  that  the 
Judgment  of  the  district  court  be  affirmed. 


ABABIAK  HOBSB  00.  T.  BIVBNS. 

(Bopreme  Court  of  Nebraska.   Sept.  17,  10<^.) 

BVIDBNCB— STRIKING    OUT  ANSWER— AP- 
PEAIr-PRESVMPTIONS— COSTS- 
PAYMENT— CONTRACT. 

1.  It  Is  not  error  to  strike  oat  an  Irresponsire 
answer  given  on  cross-examination,  especially 
when  ft  has  no  relation  to  the  issues  In  the 
case. 

2.  In  a  trial  to  a  court,  where  the  finding  la 
based  upon  snfflcEeDt  competent  proof,  it  wUl 
be  presumed  that  immaterial  eridence  was  dis- 
regarded.  Dewer  t.  Allgire,  S6  N.  W.  276,  40 
Am.  BL  Bep.  468,  87  Neb.  6. 

8.  The  testimoDy  of  the  witDess  who  paid 
them  Is  competent  proof  of  a  payment  of  costs. 

4.  The  particular  place  where  witness  put  an 
executed  contract,  after  settlement  with  regard 
to  it,  is  imniaterial,  where  all  tbe  essential  facts 
Bs  to  It  and  its  custody  are  in  evidence  and  on- 
dispated. 

5. ' Finding  of  the  trial  court  found  to  be  In 
accordance  wiUi  the  weight  of  tbe  evidence. 

6.  Refusal  of  leave  to  amend  answer  after  a 
hearing,  and  set  up  mistake  in  a  settlement,  an 
exercise  of  wouna  discretion,  where  the  evi- 
dence, as  a  vriiole,  did  not  aliow  any  such  mia- 
takcw 

Conunissloner^  0|dnton.  Department  No. 
1.  Error  to  District  Court,  Gage  County; 
Letton.  Judge. 

"Not  to  be  officially  reported." 


Action  by  I«vb  Blvens  against  the  Arabian 
Horse  Company.  Judgment  for  ^aintlff,  and 
defendant  brings  error.  Affirmed. 

Blnaker  &  Bibb  and  L.  W.  Colby,  for  plain- 
tiff in  error.  Haslett  &  Jack,  t<a  defendant 
In  error. 

HASTINGS;  a  This  Is  a  foredoeure  suit 
brought  here  by  petition  In  error.  Plaintlfl 
below,  Bra  Blvens,  filed  a  crora-blll  to  fore- 
close a  mortgage  on  real  estate  near  Beatrice, 
ftlven  April  20,  1890,  to  secure  the  payment 
of  93,600  and  interest  at  10  per  cent,  per  an- 
num. She  admitted  payments  on  the  note 
to  the  amount  of  $615,  and  claimed  ¥3,7<K»  as 
still  dn^  with  interest  at  10  per  cent  from 
Febniary  10,  1001.  The  note  and  mortgage 
wen  made  by  John  J.  Bivens,  and  she  al- 
leged that  the  property  was  transferred  to 
tne  Arabian  Horse  Company,  subject  to  her 
lien.  The  horse  company  admitted  the  ex- 
ecutlott  of  the  note  and  mortgage;  adndtted 
Its  own  incorporation;  admitted  the  r«!ord- 
Ing  of  the  mortgage  and  Its  purchase  of  the 
property;  alleged  the  same  paymeAte  which 
plaintiff  admitted;  claimed  an  additional  one 
of  $75  on  June  20.  1809;  denied  that  Mrs. 
Bivens  was  tbe  owner  of  the  note  and  mort- 
gage and  the  real  party  in  Interest  in  the  ac- 
tion; alleged  that  the  note  and  mortgage  was 
executed  by  John  J.  Bivens,  who  was  a  broth- 
er of  plaintiff's  husband,  In  pursuance  of  a 
usurious  verbal  agreement  between  the  plain- 
tiff and  tbe  horse  company  for  the  loan  of 
$8,460,  and  the  payment  by  the  company  of 
$75  attorneys*  fees  and  $2.50  revenue  stamps 
for  plaintiff;  that  John  J.  Blvens  had  no  In- 
terest in  the  mortgaged  premises,  but  held 
the  legal  title  In  trust  for  the  horse  company, 
pursuant  to  a  written  agreement  between 
Samuel  and  Sva  Blvens  on  one  part,  and  L. 
W.  Colby  on  the  other,  by  which  the  first 
party  was  to  convey  the  premises  to  Colby 
wben  certain  payment);  were  made;  that  this 
contract  had  been  assigned  to  the  horse  com- 
pany; that  there  was  then  due  under  it  the 
sum  of  $3,400  only,  and  this  sum  and  the 
attorneys*  fee  of  $75  and  $2.60  stampa  were 
tbe  sole  consideration  for  the  note  and  mort- 
gage, and  that  at  tbat  time  plaintiff  and  her 
husband  were  bound  to  convey  these  prem- 
ises to  the  horse  company  on  its  making  a 
mortgage  for  $3,4S0;  that  by  mutual  agree- 
ment Mrs.  Blvens  loaned  to  the  horse  com- 
pauy  the  said  $3,450  aa  the  consideration 
for  the  note  and  mortgage,  and  tbat  tbe  ad- 
ditional $150  Included  in  It  was  usurious 
Interest,  and  that  it  was  agreed  that  tbe  com- 
pany should  pay  tbe  sum  of  $75  to  plalntUTs 
attorney,  J.  A.  Smith,  and  $2.60  for  revenue 
stamps.  It  was  asked  that  the  mortgage 
and  note  be  found  usurious,  and  that  only 
the  unpaid  portion  of  the  original  ininclpal 
be  found  dne.  Plaintiff  denied  the  $75  pay- 
ment: realleged  her  ownership  of  the  note; 
admitted  her  relationship  to  John  J.  Blvens; 

glvmby^BlvemTto  ^ll^^^S^^ase 
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price  of  the  premlBeB;  that  ite  amount  was 
Qzed  by  the  amouDt  due  under  a  decree  by 
which  Bhe  bad  obtained  title  through  fore- 
closure; and  that  there  was  at  the  time  of 
the  giving  of  the  note  and  mortgage  $4,950 
due  her.  She  wholly  denied  any  usurious 
ngreement  The  court  foimd  for  the  plaintiff; 
found  that  there  was  no  usurious  agreement; 
found  no  payment  of  $75;  and  entered  a  de- 
cree for  the  amoimt  of  her  note  and  mort- 
gass,  less  the  other  payments  credited  accord- 
ing to  the  trial  court's  computation  n^de  at 
the  time,  which  seems  not  to  have  been  ex- 
cessive. 

The  sole  Issue  In  this  case,  as  made  by  the 
pleadings,  Is  the  existence  of  a  usurious 
agreement  and  the  payment  of  the  $75,  It 
la  sought  to  reverse  the  decree  of  the  court 
on  three  grounds:  Errors  In  permitting  the 
Introduction  of  evidence;  errors  in  the  court's 
finding  of  fact;  and  the  refusal  of  the  de- 
fendant's request  for  leave  to  amend  answer 
In  accordance  with  the  evidence,  as  claimed, 
after  the  conclusion  of  the  hearing  and  the 
submission  of  the  case. 

The  first  error  complained  of  is  the  strik- 
ing out  of  the  statement  of  the  witness  Ool- 
by,  made  on  cross-examination,  "The  pay- 
ments' were  sent  by  draft  by  me."  The  ques- 
tion asked  by  counsel  on  cross-examination 
was  as  to  these  payments:  "When  were  they 
made?"  The  reply  was:  "I  could  not  tell 
yon  exactly,  but  tbey  were  made  some  time 
after  I  got  back  from  military  service;  the 
payments  were  sent  by  draft  by  me."  Plaln- 
tiCT's  counsel  moved  to  strike  out  this  latter 
statement,  which  was  done  by  the  court 
There  was  no  error  In  this  action.  It  was 
not  responsive  to  the  question,  and  counsel 
was  under  no  obligation  to  permit  it  to  re- 
main as  an  answer  to  his  Interrogatory.  No 
attempt  was  made  to  introduce  any  evidence 
of  the  sending  of  such  drafts  In  the  affirma- 
tive proof  of  the  defendant.  The  only  pay- 
ment in  dispute,  the  $76  to  attorney  Smith, 
was  not  made  by  draft 

Complaint  is  also  made  of  the  admission 
of  statements  that  the  witness  Ck)lby  bad 
failed  In  the  performance  of  his  part  of  the 
contract  for  a  reconveyance  of  this  land.  It 
must  be  admitted  that  such  evidence  had 
nothing  to  do  with  the  question,  either  as  to 
usurious  agreement  or  as  to  the  payment  of 
the  $75:  hut  the  case  will  not  be  reversed 
for  the  admission  of  immaterial  testimony. 
It  was  tried  to  the  court,  and  if  the  conclu- 
sion reached  Is  sustitiued  by  sufficient  com- 
petent proof,  the  Snding  should  be  sustained. 
Dewey  v.  Allftire.  37  >'eh.  6,  65  N.  W.  276. 
40  Am.  St.  Rep.  468. 

The  same  seems  to  be  somewhat  true  as 
to  the  question  of  whether  or  not  a  certain 
$300  paid  by  application  of  the  rent  of  these 
premises  while  in  tiie  plaintiff's  possession 
was  credited  In  the  settlement  out  of  which 
the  mortgage  In  suit  grew.  As  the  whole 
settlement,  however,  was  under  discussion,  It 
would  seem  that  testimony  as  to  the  Tarions 


credits  to  which  the  defendant  company  was 
entitled,  and  which  it  had  received  in  this 
settlement  of  plaintiors  contract  to  reconvey, 
were  properly  admitted. 

Complaint  is  also  made  of  the  admlsalon  ot 
evidence  by  the  plaintiff  as  to  the  a  meant 
of  costs  paid  on  her  behalf  In  the  foreclosure 
action  by  which  she  obtained  title  to  these 
premises.  As  these  costs  admittedly  went 
towards  making  up  the  consideration  of  tbe 
note  and  mortgage  In  suit,  a  statement  by 
the  witness,  who  paid  them  for  plaintiff,  u 
to  the  amount  paid,  seems  clearly  material 
and  competent.  A  claim  that  the  record  ot 
the  taxation  of  costs  is  the  only  competent 
evidence  cannot  be  admitted.  What  the  wit- 
ness actually  paid,  it  would  seem,  he  had 
a  right  to  state,  and  If  the  amount  of  sodft 
payment  was  subsequently,  by  agreement,  in- 
cluded in  tbe  mortgage,  whether  tbey  had 
been  regulaiiy  taxed  or  not  would  be  lmmate> 
rial. 

Complaint  Is  made  that  tbe  court  sustain- 
ed an  objection  to  the  question  asked  of  the 
witness  Colby,  tbe  president  and  manager  of 
the  horse  company,  as  to  what  he  did  with 
the  contract  for  reconveyance  after  the  deed 
to  .T.  J.  Blvens  and  by  Blvena  to  tbe  horse 
company  and  the  mortgage  In  suit  bad  been 
executed.  The  court  sustained  an  objection 
to  this  as ,  immaterial.  It  appears  clearly 
from  the  evidence  that  this  contract  remain- 
ed In  the  possession  of  tbe  horse  company  or 
of  Its  president,  Colby,  and  that  tbe  plaintiff 
had  served  a  notice  on  him  to  produce  It, 
which  had  not  been  complied  with.  He  tes- 
tified fully  as  to  the  custody  of  the  contract, 
and  where  It  had  been.  It  also  appears 
clearly  from  the  evidence  that  It  was  present 
with  Its  Indorsements  at  the  settlement,  and 
was  figured  up  at  the  time  tbe  mortgage  In 
suit  was  given.  The  trial  court  seems  to 
have  been  entirely  correct  in  ruling  out  the 
answer  to  tills  question  as  Immaterial. 

It  is  complained  that  the  findings  of  tbe 
district  court  as  to  the  two  questions  In  Is- 
sue— the  usury  in  this  contract  and  the  pay- 
ment of  $75— are  not  supported.  We  are  en- 
tirely unable  to  draw  any  such  conclusion 
from  our  examination  of  the  evidence.  The 
contract  was  made  between  plalntlfTs  hus- 
band, Samuel  Bivens,  J.  A.  Smith,  plaintiff's 
attorney  at  the  time,  J.  J.  Blvens,  and  L.  W. 
Colby,  the  president  of  the  company.  The 
only  witnesses  who  testified  are  plaintiff's 
husband  and  the  husband's  brother  on  the 
one  side,  and  General  Colby  on  the  other. 
The  brothers  testify  that  the  amount  due 
upon  the  reconveyance  contract  was  In  dis- 
pute; that  their  attorney,  J.  A.  Smith,  figur- 
ed it  at  $3,900;  that  Samuel  Blvens  figured  It 
at  about  $3,S00.  Mr.  Colby  himself  put  it  at 
$3,600,  and,  after  an  extended  wrangle,  Mr. 
Colby's  own  figures  were  taken,  and  the  mort- 
gage drawn  for  that  amount  Mr.  Colby  says 
that  his  own  figures  at  the  time  then  stated 
were  $3,460;  that  the  addlttotuL  SLUffl  was  a 
bonoB  for  tbe  f&t^H^Wbi'Sl^^a^  wen 
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■ome  coBt^  amotmtlng  to  about  $60.  wlileb  be 
was  to  pay.  and  ttaat  be  was  to  pay  J.  A.  Smltti 
$79,  under  an  agreement  made  wltb  Smltb, 
of  wblch  he  supposed  the  plaintiff's  bnsband 
vras  cognizant  Tbis,  howeTer,  Is  denied,  and 
there  Is  nothing  to  diow  it  Tbe  cinitract 
whlcb  was  used  at  tbe  settlement  by  tbe  par^ 
ties,  and  whldi  bean  on  Its  back  indwse- 
mento  of  tbe  several  payments  claimed  1^ 
Mr.  Colby,  was  prodneed  at  tbe  trial.  A  com- 
pntatlon  of  tbe  amoont  dne  upon  It,  accord- 
ing to  Its  tenna,  allowing  tbe  costs,  which 
defendant  was  to  pay,  wme  900,  instead  of 
9100,  as  plaintiff  claims,  shows,  mder  the 
role  announced  In  Darls  t.  Nells^  7  Neb. 
78,  and  afilrmed  in  BawUngs  t.  Anbenser- 
Busch  Brewing  Astfn  (Neb.)  04  N.  W.  1001, 
a  little  over  $3,600  as  due  when  tlie  note  and 
mortgage  to  suit  were  given,  allowing  the 
$S0O  preeenUy  to  be  mentioned. 

Complaint  Is  made  that  among  tbe  findings 
Is  one  that  tbe  debt  la  due  from  the  Arabian 
Hivse  Ocnu^ny,  and  that  there  la  no  allega- 
tion charging  an  assumption  of  the  debt  by 
that  company,  and  no  proof  to  show  smdi 
assumption.  This  finding  Is  certainly  errone- 
ous, in  the  absence  ot  either  pleadings  or 
proof  of  the  assumption  of  the  debt  There 
Is,  however,  nothing  to  Indicate  that  It  was , 
In  any  way  prejudicial  to  defendant  The 
matter  would  be  correctable  In  case  of  an 
application  for  deficiency  Judgment,  and  In 
the  absence  of  such  application  would  be  of 
no  consequence.  It  Is  not  thought  that  tbe 
fining  of  this  amount  as  dne  from  the  horse 
company  requires  a  reversal  of  the  decre& 

Applfoation  was  made  for  leave  to  amend 
the  answer,  and  assert  that  9S00  bad  been 
toeluded  In  the  m<Hrtgage  by  mistake.  Among 
the  paymente  Indorsed  on  the  back  of  the 
contract  of  reconveyance  was  one  of  |800, 
as  rental  during  one  year  that  the  property 
was  In  plaintiff's  possession.  At  the  trial  the 
question  waa  asked  the  plaintiff's  bnsband. 
"Was  the  $800  taken  Into  consideration,  and 
was  it  Included  in  the  »8,800r  His  answer 
was,  "No,  sir."  It  appeared  elsewhere  to 
bis  testimony  that  itolntiff  bad  the  possession 
of  this  property  during  tbe  year  1880,  It  Is 
claimed  that  tbe  answer  Indicated  a  mistake 
In  tbe  amount  due  at  the^tlme  of  the  settle- 
ment,, and  that  ble  mortgage  bad  been  made 
fSOO  too  large  by  reason  of  a  failure  to  oredlt 
this.  We  do  not  think  that  any  such  omcln- 
slon  can  be  drawn  from  the  answer  as  a 
whole,  and  It  Is  not  supported  by  other  tacte 
In  the  case.  Tbe  answer  Indicates  as  strong- 
ly that  this  fSOO  was  not  Included  In  tbe  f3,- 
flOO  as  It  does  that  It  was  not  taken  Into  c<m- 
slderatlon  In  tile  settiement,  and  the  wit- 
ness* further  answers  todlcate,  as  does  tiie 
entire  testimony,  that  there  was  no  real  con- 
troversy as  to  the  Items  of  credit  on  this 
contract,  but  that  tii«e  was  a  dispute  over 
tb^  computation.  As  above  stated,  taking 
all  tbe  paymenta  todorsed  upon  the  copy  of 
the  contract  produced  by  tbe  defendant,  using 
Julian's  Intnest  tables  and  the  rule  of  this 


court  for  computing  partial  payments,  there 
was  a  Uttie  over  $s.tlOO  sIlU  dne  at  the  time 
the  mortgage  and  note  to  suit  was  mode.  It 
la  not  tbou^t  that  there  was  abuse  of  Secre- 
tion on  the  part  of  the  trial  court  to  refusing 
permlsston,  after  a  Hrlal  had  been  bad  on  the 
question  of  usury,  to  substitate  a  claim  of 
mistake,  wblch  all  tbe  facte  to  evidence  foil- 
ed to  Indicate  was  well  founded. 

It  Is  recommended  that  tbe  Judgment  of  the 
tital  court  be  afilrmed. 

AMES  and  OLDHAM,  CO.,  concur. 

PER  CURIAM.  The  conelusions  reached 
t^  tbe  Oommlsslonm  ue  approved,  and.  It 
appearing  that  the  ad<H>tlon  of  the  recom- 
mendations made  will  result  to  a  tight  ded- 
don  of  the  cause.  It  Is  («dered  that  the  Judg- 
ment (tf  tbe  district  court  be  affirmed. 


NASB  v..  WILKINSON. 
(Snjweme  Coort  of  Nebraska.   Dec.  IS.  1901.) 

UORTOAOB  FORBCLOSURB-BALB-IRRHan- 
URITIES. 

1.  A  sheriff  made  a  sale  under  a  decree  of 
foreclosure,  and  did  not  file  with  his  return  the 
affidavit  of  tbe  publisher  sbowioK  due  publica- 
tion of  the  notice  of  such  sale  until  the  day 
after  it  actually  took  place.  Held  not  preju- 
dicial to  the  righto  of  the  mortgagor  or  owner 
of  the  land. 

Commtssloners'  Opinion,  Department  No. 
1.  Appeal  from  District  Court,  Pheliw  Coun- 
ty; Beall,  Judge. 

"Not  to  be  officially  reported." 

Action  by  Louis  C.  Nasb  against  William 
Wilkinson,  Impleaded  with  H.  B.  Busb. 
Judgment  tor  plaintiff,  and  Bush  appeals. 
Affirmed. 

S.  A.  Dravo  and  W.  R.  Hall,  for  appelant 
John  N.  Dryden,  for  appellee^ 

KIRKPATRICK,  O.  This  Is  an  appeal 
from  an  order  of  the  district  court  of  Pbelps 
county  confirming  a  sale  of  certato  lands 
made  by  tbe  sheriff  on  a  decree  foreclostog 
a  mortgage.  Appellant,  In  the  district  court, 
objected  to  tbe  confirmation  of  the  sale  for 
the  reasons  that  the  property  was  apprateed 
too  low,  that  the  appniaem  were  not  free 
holders,  that  no  notice  of  the  sale  was  pub- 
lished in  a  newspaper,  as  required  1^  law, 
and  that  the  sheriff  did  not  make  his  return 
within  60  days  from  the  time  be  received  tbe 
order  of  sale.  These  objections  were  not 
made  until  long  after  the  sale  was  had,  and 
It  Is  very  questionable  whether  tb^  are  snffi- 
doitiy  ^leclflc  to  present  any  question  for 
tiie  consideration  of  the  trial  court 

Counsel  for  appellant  admlte  that  none  of 
the  objections  Is  well  token,  except  the  one 
alleging  that  no  notice  of  tbe  sale  was  pub- 
llabed  as  required  by  law.  This  objection 
seems  to  have  been  based  upon  the  proposi- 
tion that  the  publl^ef^^wh^ffifl^rajrobk  to 
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nodce,  had  fatled  to  Blgu  the  affidavit,  and 
that  the  clerk  of  the  district  court  when  he 
admtnlBterecl  the  oath  bad  failed  to  attach  bts 
seat  Since  the  filing  of  appellee's  brief,  this 
court,  on  motion  of  appellee,  has  permitted 
to  be  filed,  as  a  part  of  thfe  record,  a  corrected 
copy  of  the  affidavit,  which  ahows  that  the 
affidavit  was  properly  signed  by  the  pub- 
lisher of  the  paper,  and  that  It  was  properly 
Bwom  to  before  the  clerk,  and  that  the  seal 
of  the  clerk  was  attached.  There  seems  to 
be  an  entire  want  of  merit  in  this  appeal 

It  Is  further  objected  that  the  affldavlt  of 
publication  was  not  really  filed  in  the  office 
of  tlie  clei^  of  the  district  court  until  the 
day  after  the  sale  was  made.  This  would 
not  tend  to  prejudice  the  appellant  There 
was  no  error  In  the  order  of  the  district  court 
confirming  the  sale.  It  ia  therefore  recom- 
mended that  the  order  of  the  district  court 
conflrmlog  the  sale  be  affirmed. 

DAT  and  HASTINGS,  CO.,  concur. 

Affirmed. 


NATIONAL  UFB  INS.  CO.  r.  ORANDALL 
et  al. 

(Supreme  Court  of  Nebraska.    Jan.  8,  1002.) 

UORTOAOB  FORECLOSURE-APPRAISAL— AP- 
PEAL—REVIEW— ORDER  OF  SALE. 

1.  "An  appraisemeot  duly  made  of  real  es- 
tate for  the  purposes  of  a  jadiclal  sale  canuot 
be  Buccessfully  attacked  solely  on  the  ground 
that  the  property  has  been  appraised  too  low. 
To  make  the  low  valuktion  a  successful  ground 
of  attack  on  the  appraisement,  ft  must  be  chnl- 
lenged  for  fraud.''  Brown  t.  Fitzpatrick,  76 
N.  W.  456,  56  Neb.  61. 

S.  Where  do  part  of  the  record,  prior  to  an 
alias  order  of  sale  on  which  property  ia  sold,  is 
brought  to  this  court  on  an  appeal  from  an 
order  of  confirmation,  no  Irregularity  or  lack  of 
authority  to  iaaue  such  alias  order  can  be  pre- 
sumed. 

8.  A  certificate  that  appraisers  were  sworn 
by  the  sheriff,  1^  a  deputy.  Held  to  sufficiently 
indicate  that  the  depu^  performed  such  serr^ 
ices. 

CommiBflloners'  Oj^Iml  Department  No. 
1.  Appeal  from  District  Court,  Lancaster 
Goim^;  Frost,  Judge. 

*'Not  to  be  officially  reported.'* 

Action  by  the  Natioiial  Life  Insurance  Oom^ 
pany  against  Anna  C.  Orandall  and  others. 
Judgment  for  plaintUf.  Defendant!  appeal 
Affirmed. 

D.  F.  Osgood,  for  appellant  8.  Im  Oelst> 

hardt,  for  appellees. 

HASTINGS,  a  In  this  case,  which  Is  an 
appeal  from  the  confirmation  of  a  foreclosure 
sale,  the  first  objection  Is  that  the  appraise- 
ment is  too  low.  No  objection  to  the  compe- 
tency of  the  appraisers,  and  no  allegations  of 
fraud,  are  made.  It  seems  the  settled,  con- 
clusion of  this  court  that  objectlcms  to  an  ap- 
praisement solely  on  the  ground  that  it  Is  too 
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low  are  not  to  be  entertained.  Brown  t.  Pitx- 
patrlck,  66  Neb.  61,  76  N.  W.  45a 

The  next  objection  urged  is  that  the  aliu 
cvder  of  sale  under  which  the  property  was 
sold  was  Irregularly  Issued.  As  to  this  there 
ia  absolutely  nothing  in  the  record  to  indicate 
whether  or  not  such  is  the  case,  and,  of 
course-,  the  action  of  tlie  lower  court  must 
be  presumed  r^rular.  None  of  the  proceed- 
ings in  the  case  prior  to  the  issuing  of  ttie 
alias  order  of  sale  have  been  brought  up. 
and  whether  they  were  r^ular  or  irr^ular 
cannot  be  ascertained  by  so  much  of  the  rec- 
ord as  we  have  here. 

Theobjection  mainly  relied  upon  seems  tobe 
that  tiie  return  which  states  that  tbe  apprais- 
ers were  sworn  is  signed  "Jotin  J.  Trompea, 
Shertir,  by  Nicholas  Ress,  Deputy."  It  is 
daimed  tiiat  this  return  indicates  tliat  the 
sheriff  himself  swore  tbe  portlm,  and  that 
Hr.  Resa  cannot  cotlfy  that  he  did  sa  We 
do  not  so  understand  ttie  return.  It  seems  to 
OS  to  mean  that  the  whole  transaction  was 
by  Mr.  Bess,  actlDg  as  deputy  (or  the  sher 
Iff. 

It  is  recommended  that  the  action  of  the 
district  court  be  affirmed. 

DAY  and  EIBKPATBIOK»  OOL,  coocm: 

Affirmed. 


GORDON  T.  STBWABT  et  aL 
(Supreme  Court  of  Nebraska.  Sept.  17.  1903.) 

HORTaAOE— 8  tIBROOATION— VOLUNTEER- 
LIEN. 

1.  One  S.  having  ctiildren,  not  minors,  and 
an  Insane  wife,  at  all  times  residents  of  Ens- 
land,  owned  a  dwelling  faons^  and  lived  therein 
with  a  woman  with  whom  he  had  entered  into 
a  void  marriage  contract.  After  the  death  of 
8.  his  children  and  true  widow  daimed  tlie 
property  by  descent  as  having  been  the  home- 
stead of  S.  That  it  was  Us  homestead,  doubt- 
ed, but  not  determined. 

2.  The  property  was  Incumbered  by  a  valid 
mortgage  lien.  Plaintiff  loaned  8.  mon^  with 
which  the  lien  was  paid  off,  and  in  good  faith 
took  a  mortgage  on  the  property,  executed  hj 
S.  and  the  woman  with  whom  he  was  living 
as  husband  and  wife. 

Held,  that  plaintiff  has  a  lien  on  the  eropoty 
for  the  money  loaned  and  so  used,  either 
virtue  of  his  mprtgage,  or  that  by  subrogation, 
he  has  such  lira  by  virtue  of  tbe  lien  so  paid. 

Held,  further,  that  plaintiff  was  not  a  mere 
voltmteert  and  that  claimants  m»  not  avtrid 
his  mortgage  and  retain  the  benefit  of  the  re- 
lease of  the  prior  valid  lien. 

CommiseloneM*  Opinion.  D^Mutment  N& 
2.  Appeal  from  District  Coort,  Lancasta 
County;  Frost,  Judge. 

"Not  to  be  officially  reparted." 

Suit  by  Samuel  Gordon  against  Annie  M. 
Stewart  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal  Affirmed. 

Mockett  &  Polk  and  F.  L.  Sumpter,  tor  ap- 
pellants. Pred'k  ffliepherd  and  John  L  Snn- 
dean,  for  appellee 

GT^ANYILLB,  O.  The  plaintiff,  Samuel 
Gordon,  commem^ethj^MMfit^^iihe  dla- 
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trict  coart  of  Lancaster  county  to  fwecloae  a 
mortgage  made  by  Ro1>ert  R.  Stewart  now 
deceased,  and  Annie  M.  Stewart,  defendant, 
as  husband  and  wife,  for  the  sum  of  9800, 
covering  property  at  that  time  occapied  by 
the  mortgagors.  The  action  was  commenced 
against  Annie  M.  Stewart  IndlTidually  and  as 
administratrix,  and  afterwards  the  appel- 
lants Martha  Stewart,  Margaret  Stewart,  and 
Margaret  J.  Harm  Intervened,  and  F.  J.  EU- 
men  was  substituted  as  administrator  of  the 
estate  of  Bobert  R.  Stewart,  who  died  intes- 
tate while  still  living  on  the  property.  Mar- 
garet Stewart  is  alleged  and  admitted  to 
have  been  the  wife  of  the  deceased,  Robert 
R.  Stewart,  and  Martha  Stewart  and  Marga- 
ret J.  Harm  are  his  daughters  by  the  said 
Margaret  Stewart  It  appears  from  the 
pleadings  and  evidence  that  the  deceased, 
Robert  B.  Stewart  left  England  In  1881,  leav- 
ing behind  him  the  above-named  daughters 
and  bis  wife  then  and  ever  since  insane  and 
incarcerated  as  insane  In  an  asylum  there; 
that  he  became  a  resident  of  this  state  soon 
after,  and  kept  np  a  correspondence  with  his 
daaghters  for  some  time;  that  he  acquired 
the  property  In  question  in  the  city  of  Lin- 
coln, and  incumbered  the  same  with  a  valid 
mortgage  before  he  commenced  to  occupy  it 
in  any  manner,  and  afterwards  commenced 
to  live  on  the  property  with  the  defendant 
Annie  M.  Stewart  as  husband  and  wife,  un- 
der the  guise  of  a  void  marriage;  that  there- 
after the  plaintiff  was  induced  to  lend  money 
with  which  to  pay  off  the  prior  mortgage, 
taking  the  mortgage  in  question  to  secure  its 
r^ayment;  that  the  mon^  advanced  by  the 
plaintiff  was  actually  paid  upon  the  prior 
lien,  and  the  release  thereof  received  and 
turned  over  to  the  deceased  by  the  plaintiff; 
that  the  deceased,  Robert  R.  Stewart  and  the 
defendant  Annie  M.  Stewart,  by  the  recitals 
of  said  mortgage,  represented  themselves  to 
be  husband  and  wife,  and  that  the  defendant 
Annie  M.  Stewart,  as  well  as  plaintiff,  be- 
lieved In  the  existence  of  such  relation.  The 
district  court  found  for  the  plaintiff,  and  en- 
tered a  decree  of  foreclosure.  The  above- 
named  Interveners  and  the  administrators 
seem  to  have  appealed.  The  brief  of  appel- 
lants Is  signed  by  the  attorneys  only,  with- 
out showing  for  whom  they  appear,  but  the 
Interveners  and  administrators  seem  to  have 
given  the  supersedeas  bond,  and  we  take  it 
the  brief  Is  for  them. 

Appellants  contend  that  because  the  de- 
ceased lived  on  the  property  and  was  mar- 
ried when  the  plaintiflTs  mortgage  was  made, 
the  mortgage  Is  void  under  section  4  of  our 
homestead  act  (Comp.  St.  1901,  c.  36),  dnd 
say  in  their  brief:  "Appellants  make  two 
points:  First,  the  appellee  was  not  entitled 
to  subrogation;  secondly,  the  court  erred  in 
adjudging  tliat  the  premises  in  controversy 
were  not  the  homestead  of  Robert  Stewart." 
The  appellee  contends  that  the  occupancy  of 
the  property  by  the  mortgagors,  living  to- 
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gether  In  violation  of  the  law.  could  not  make 
It  the  homestead  of  the  deceased  mortgagor; 
that  the  presumption  that  the  home  of  the 
husband  la  the  home  of  the  legal  wife  is  re- 
butted by  the  evidmce;  and  that,  If  it  be 
true  that  the  mortgage  given  to  him  is  a 
nullity,  be.  Is  entitled  to  the  lien  of  the  mort- 
gage his  money  paid  off  by  subrogation.  It 
goes  without  saying  that  a  court  of  equity 
will  scrutinize  the  record  very  carefully  and 
minutely,  and  examine  a  wide  range  of  the 
law,  before -it  will  admit  itself  powerless  to 
prevent  the  Inequity  attempted  by  the  ap- 
pellants. The  court  feels  no  sympathy  for  a 
daughter  that  will  reach  out  7,000  miles  to 
shake  the  plalntlfTs  lien  from  this  property 
which  his  money  had  relieved  from  a  pre- 
existing valid  lien  by  proving  that  her  father 
died  an  unprosecnted  felon,  so  that  she  may 
Inherit  his  property  free  from  the  lien, 
the  cotu*t  cannot  reach  natural  justice  with- 
out doing  violence  to  the  principles  of  law 
governing  its  action,  it  will  adhere  to  these 
principles,  and  say,  "The  law  allows  it,  and 
the  court  awards  It;"  but  we  do  not  think  ^ 
equity  will  disappoint  Justice  in  this  case. 

There  Is  no  room  for  contention  between 
the  plaintiff  and  the  interveners  about  the 
fact  of  the  prior  marriage  because  of  the  ad- 
mission in  the  pleadings,  and  the  determina- 
tion of  the  case  must  turn  upon  the  inter- 
pretation to  be  given  the  statute  and  the  en- 
forcement of  the  principles  of  equity  applica- 
ble to  the  facts.  Some  of  tiie  provisions  of 
our  homestead  act  are  as  follows:  Section  1 
provides  for  a  homestead  "consisting  of  a 
dwelling  house  In  which  the  claimant  re- 
sides." Section  4  reads:  "The  homestead  of 
a  married  person  cannot  be  conveyed  or  In- 
cumbered unless  the  instrument  by  which  It 
is  conveyed  or  Incumbered,  Is  executed  and 
acknowledged  by  both  husband  and  wife." 
All  the  provisions  of  the  statute  are  entitled 
to  a  liberal  construction  for  the  purpose  of 
carrying  out  the  intention  of  the  I^egislature, 
and  have  always  been  so  construed  by  our 
court  If,  in  order  to  secure  Its  benefits  to 
the  persons  for  whose  beneSt  the  law  is 
made,  a  construction  Is  necessary,  and  can  be 
reasonably  made  as  a  construction  of,  not 
an  addition  to,  the  statute,  that  should  be 
adopted  and  adhered  to,  even  though  there 
be  cases  wherein  such  construction  might 
work  a  hardship,  probably  never  contem- 
plated by  the  lawmakers.  This  case  Is  an 
equity  case,  before  us  on  appeal,  where  the 
appellant  Is  entitled  to  a  "trial  de  novo,"  and 
it  becomes  our  duty  to  examine  both  the  law 
and  the  evidence,  and  arrive  at  such  conclu- 
sion as  we  find  to  be  right  and  in  accordance 
with  law.  But  we  find  the  facts  are  hnrdly 
In  dispute  at  all;  therefore  only  the  law 
must  be  found  and  applied.  In  addition  to 
what  has  been  stated  as  the  contention  of  the 
parties,  there  is  this  question  involved  In 
the  case:  Can  the  interveners  claim  the  ben- 
efits of  the  release  of  the  prior  ▼^Id.tl^,.'"" 
Digitized  by  V^OOy  It 
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this  property,  eecured  by  tbe  aae  of  plain- 
tiff's money,  procured  by  the  pretense  of  an 
apparently  Telld  mortgage,  witbout  being  es- 
topped to  deny  the  burden  attempted  to  be 
Imposed  by  the  same  entire  transaction? 
There  are,  then,  three  queatlons  that  may  re- 
quire Investigation:  (1)  Was  plaintiff's  mort- 
gage valid?  If  it  was,  the  decree  Is  right  as 
it  stands.  (2)  If  the  plaintUTs  mortgage  is 
void,  then  la  he  entitled  to  be  subrogated  to 
the  benefits  of  the  lien  his  money  paid  off, 
or,  If  It  be  not  strictly  a  right  of  subrogation, 
will  he  be  given  an  interest  In  the  property, 
on  the  principle  of  equity  upon  which  result- 
ing trusts  are  established,  to  the  extent  of 
the  betterment  of  the  estate  produced  by  the 
use  of  his  money  procured  from  blm  by  a 
false  pretense  of  a  mortgage  apparently,  and 
by  him  believed  to  be,  good,  though  in  fact 
void?  If  he  shall  be  found  to  have  this  right 
we  will  then  Inquire  whether  the  decree  may 
stand,  or  whether  we  are  required  to  reverse 
and  remand  the  case  to  fix  the  amount  of 
such  interest.  (3)  Have  the  Intervenes  es- 
topped themselves  to  question  the  validity 
of  plaintiff's  Hen  by  Insisting  on  retaining 
the  benefits  of  the  release  and  opposing  sub- 
rogation, thus  electing  to  hold  the  benefit  of 
the  transaction,  knowing  the  benefit  was  ob- 
tained by  an  attempt  to  fasten  the  burden  of 
the  new  mortgage  on  the  estate.  If  they 
have,  the  decree^should  stand  as  made. 

Taking  up  tbe  last  of  these  questions,  it 
seems  to  us  they  may  be  so  estopped  by  their 
election-  Of  course,  it  would  never  do  to 
allow  the  homestead  of  a  married  person  to 
be  Incumbered  or  conveyed  by  estoppel,  to 
the  evasion  of  the  statute.  But  when  the 
owner  died,  assuming  for  the  purposes  of 
this  argument  that  this  property  was  his 
homestead.  It  passed,  under  section  17  of  the 
homestead  act,  to  the  Interveners,  free  from 
any  necessity  of  continued  occupancy  or  any 
restraints  upon  its  alienation,  and  they  are 
in  a  position,  with  reference  to  thehr  interest 
In  the  property,  to  now  create  an  equitable 
estoppel  of  the  character  suggested.  They 
could  mortgage  or  convey  it  tn  the  same 
manner  as  other  lands,  and  nothing  of  Its 
homestead  character,  after  descent  cast  uuder 
section  17,  remains,  except  Its  exemption 
from  pre-existing  debts.  See  Cooley  T.  Jan- 
sen,  64  Neb.  33.  74  X.  W.  891;  Nebr.  L.  &  T. 
Co.  V.  Smassall,  88  Neb.  616.  67  N.  W.  167. 
In  Hall  V.  Hooper.  47  Neb.  Ill,  66  N.  W, 
3d,  It  Is  held:  "Where  A.  purchased  land, 
and  caused  It  to  be  conveyed  to  his  wife,  he 
giving  at  the  time  of  the  conveyance  a  mort- 
gage in  bis  own  name  ui>on  the  land  to  se- 
cure a  portion  of  the  purchase  money,  the 
wife,  by  accepting  the  deed,  adopted  also  the 
mortgage  upon  the  land."  In  that  case  the 
lieira  of  the  wife  were  contesting  the  validity 
of  the  mortgage  as  an  Incumbrance  of  their 
mother's  estate  in  the  land.  While  this  hold- 
lug  in  the  case  cited  was  baaed  upon  the 
fact  that  the  husband  was  acting  as  the 
agent  of  the  wife  in  the  transaction.  It  seems 


to  ns  the  underlying  equitable  principle  is 
the  same  In  the  case  before  us.  In  this  ease 
the  husband  procured  the  release,  and  tbe 
l)etterment  of  the  estate  intervaien  are 
claiming  by  assuming  the  power  to  create  a 
new  lien  tbereon.  Can  InterrenetH  Inalit  on 
holding  this  benefit  without  thereby  cuuent- 
Ing  that  In  equity  the  bnr^n  which  aeenred 
the  benefit  thall  be  mutainedf  In  doA  t. 
Saline  County,  8  Neb.  616,  4  N.  W.  246^  tbli 
court  quoted  from  Plmental  t.  of  San 
Francisco,  21  Cal.  362,  this  language,  witii 
approval:  "The  legal  liability  springs  from 
the  moral  duty  to  make  restitution.  And  we 
do  not  appreciate  the  morality  wblcb  denies 
In  such  cases  any  rights  to  the  Indlvldnal 
whose  money  or  other  property  hac  been  thus 
apivopriated.  The  law  coontenances  no  such 
wretched  ethics.  Its  command  always  is  to 
do  Justice." 

Upon  the  question  of  plaintUTs  right  to 
subrogation,  or  right  to  trace  hla  money  into 
the  estate,  there  Is  much  in  reason  and  au- 
thority to  sustain  his  position.  Hla  monej 
was  obtained  for  the  ostensible  puipose  of 
paying  off  a  valid  lien,  and  was  so  ai^ed. 
It  was  obtained  on  a  contract  to  give  blm  a 
new  valid  lien  on  tbe  property  tor  his  debt 
An  apparently  valid  lien  was  offered.  If  It 
was  void,  tbe  facts  making  It  void  were 
known  by  the  mortgagor,  through  whom  the 
Interveners  claim  title  by  descent  Had  the 
void  character  of  the  mortgage  been  discov- 
ered while  the  money  was  in  tbe  control  of 
the  mortgagor,  It  could  have  been  recovered 
as  a  trust  fund.  If  it  had  been  expended  to 
enlarge  the  estate  by  purchasing  an  additional 
lot,  equity  would  establish  a  trust  tbereon  in 
plaintiff's  ftivor,  because  It  had  been  obtain- 
ed by  fraud,  or  paid  upon  a  mistake  of  fact; 
and  because  instead  it  was  paid  to  betto- 
the  estate  by  removing  a  valid  lien,  he  sure- 
ly must  be  protected  to  the  extent  of  giving 
blm  a  Hen  or  Interest  In  the  estate  as  it 
stands,  or  else  by  reviving  the  old  Uen  for 
his  use  by  subrogation. 

In  HiU  on  Trustees,  144,  it  is  said:  "When- 
ever the  circumstances  of  a  transaction  are 
such  that  the  person  who  takes  tbe  legal 
estate  In  property  cannot  also  enjoy  the  ben- 
eficial Interest  without  necessarily  violating 
some  established  ivindple  of  equity,  the 
court  will  Immediately  raise  a  constructive 
trust,  and  fasten  It  upon  the  conscience  of 
the  legal  owner,  so  as  to  convert  him  Into  a 
trustee  for  the  parties  who.  In  equity,  are 
entitled  to  the  beneficial  enjoyment" 

In  Bohn  Bash  &  Door  Co.  v.  Case,  42  Neb. 
2»1,  00  N.  W.  676,  tbe  question  of  tbe  right 
of  a  mortgagee  to  be  subrogated  to  the  rights 
of  the  holders  of  prior  mortgages  paid  by  the 
consideration  of  his  mortgage  Is  discussed 
at  some  length,  and,  while  the  court  held  In 
that  case  that  the  right  of  subrogation  was 
not  shown,  yet  the  discussion  of  the  question 
Is  Instructive.  The  trial  court  In  that  case 
had  allowed  subrogation  as.  against  tbe  hold- 
ers of  several  nts§^||^s^'0^@g|ie  ground 
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that  tlie  eTfdence  showed  that  the  hoUten 
of  these  Hens  were  Tlrtually  duEgeable  with 
fraud  In  conjunction  with  the  mortgagor  to 
deceive  the  mortgagee,  and  to  Induce  him  to 
bellBTe  In  the  nonexistence  of  their  Uens 
prior  to  the  time  of  their  being  flled.  The 
evidence  In  this  regard  was  examined,  and 
held  not  to  Jnstlfr  such  finding,  and  there- 
fore subto^tlon  against  the  appelluits  was 
denied  hj  the  court  It  will  be  noticed  that 
these  parties  who  resisted  t2ie  right  of  snlh 
rogatlon  were  parties  who  did  not  claim  un- 
der the  mortgagor  by  tlti%  or  interest  Uiere- 
after  acquired,  aod  were  not,  therefore,  in 
privity  with  the  mortgagor  as  to  his  right, 
title,  and  interest  In  the  property  as  held  by 
him  at  the  time  the  mortgage  was  made. 
In  the  case  before  us  the  interveners  can 
stand  in  no  better  plight  than  the  deceased, 
Rob^  R.  Stewart,  as  th^  claim  of  title  is 
through  him  by  Inheritance.  The  follow- 
ing language  is  Quoted  from  the  opinion: 
"What  was  regarded  as  the  pivotal  Inquiry 
m  that  case  (Blodgett  v.  Hltt,  29  Wis.  169J 
is  Indicated  by  the  following  langua^  quot 
ed  from  the  opinion:  'But  the  question  is 
not  alMie,  what  Is  the  nataral  and  lnher«it 
Justice  of  the  case?  but  is,  are  the  prlndplea 
and  rules  of  equity  jurisprudence,  as  recog^ 
nized  and  enforced  by  courts  of  equity,  suf- 
flciently  broad  and  comprehensive  to  reach 
tbe  case,  and  compel  tbe  heirs  to  repay  ttie 
sums  which  the  defendant  has  thus  paid  for 
ttelr  benefit,  before  they  will  be  permitted 
to  take  possession  of  the  land  In  c<mtro- 
versyT  It  Will  be  noted  In  this  language 
that  the  conclusion  reached  could  not  have 
fbeen  attained  alone  on  the  consideratlQn  of 
^hat  Is  the  natural  and  Inherent  Justice  of 
pe  case,  but  It  was  required  that  there 
should  concur  with  this  some  well-recognlzed 
principle  of  equity  jurisprudence  which  would 
compel  the  heirs  to  repay  the  sums  which 
the  defendant  had  paid  out  for  their  benefit 
The  consensus  of  all  the  cases  cited  to  sus- 
tain the  snbrogation  in  ftivor  of  Jefferies  ft 
^ons  Is  that  there  must  exist  the  equitable 
principle  just  noted.  In  some  instances  this 
equitable  principle  forbids  that  heirs  shall 
profit  by  invalid  administrators'  sales  made 
under  mlsa,pprehen8lon,  rausii^  such  in- 
validity. So,  where  money  has  been  advan- 
ced by  way  of  loan  or  otherwise  because  of 
misconception  of  the  condition  of  the  title, 
it  has  been  held  that  there  should  exist  the 
riflht  of  subrogation  to  the  mortgage  or  oth- 
er security  released  by  payment  of  the  mon- 
ey advanced.  Of  this  class  was  Betts  v. 
Sims.  35  Neb.  840,  63  N.  W.  1005.  37  Am.  St 
Rep.  470.  In  all  the  cases,  however,  it  Is 
noticeable  that  there  exists  a  sufficient  basis 
for  equitable  rdlef .  In  some  It  Is  because  of 
mistake— a  well-recognlzed  equitable  ground 
for  tlie  Interference  of  courts,  irrespective  of 
wbetber  there  Is  involved  the  right  of  sub- 
rogation or  some  other  right  In  another 
class  of  cases  there  exists  the  right  of  sub- 
rogation because  of  the  intent  with  which 


loans  have  been  made  for  the  payment  of 
prior  mortgages.  Of  the  class  Just  mention- 
ed, the  case  of  Emmert  v.  Thompson  (Minn.) 
52  N.  W.  SI,  82  Am.  St  Rep.  566,  is  an  ex- 
ample. Because  in  this  case  there  is  con- 
cisely stated  the  conditions  necessary  to  en- 
title to  subrogation  of  the  nature  just  men- 
tlimed.  the  following  language  Is  quoted: 
The  better  opinion  now  Is  that  one  who 
loans  his  money  upon  real  estate  security 
for  the  express  purpose  of  taking  up  and 
discharging  liens  for  tocumbrances  on  the 
same  property  has  thus  paid  the  debt  at  the 
instance,  request  and  solicitation  of  the 
debtor,  expecting  and  believing  in  good  faith 
that  his  security  wlU  of  record  be  substi- 
tuted In  fact  In  place  of  that  which  he  dis- 
charges, Is  neither  a  volunteer,  stranger,  nor 
Intermeddler;  nor  is  the  debt  lien,  or  in- 
cumbrance regarded  as  extlngnlshcd  if  jus- 
tice requires  that  it  should  be  kept  alive 
for  the  benefit  of  the  person  advancing  the 
money  who  thereby  becomes  the  creditor.' " 

The  case  of  Betts  v.  Sims,  cited  in  the 
foregoing  opinion,  was  where  Betts  and  wife 
were  attempting  to  quiet  title  to  their  home- 
stead against  the  defendant  who  claimed 
through  a  deed  to  the  premises,  yold  because 
made  only  by  the  husband.  While  holding 
under  such  deed,  the  defendant  mortgaged 
the  premises,  and  with  the  proceeds  paid  off 
valid  mortgages  existing  at  the  date  of  the 
deed;  and  it  was  held  that  the  defendant 
should  be  subrogated  to  the  rights  of  the 
several  mortgagees,  and  that  he  was  entitled 
to  a  decree  of  foreclosure  in  the  action 
brought  to  quiet  plaintitTs  title. 

Ayres  v.  Probasco,  14  Kan.  176,  was  where 
the  homestead  was  selected  from  the  prop- 
erty of  the  wife,  foreclosure  proceedings  had 
been  had,  and  to  save  the  property  by  satis- 
fying the  decree  a  new  loan  was  made,  but 
the  mortgage  attempted  to  be  given  to  se> 
cure  the  same  was  found  to  be  void.  It  Is 
held  in  the  syllabus:  "And  the  mortgage  be- 
ing void  as  to  the  wife,  and  being  on  prop- 
erty owned  by  her  and  occupied  by  herself 
and  husband  as  a  homestead,  the  mortgage 
is  also  void  as  to  both  husband  and  wife." 
It  was  also  held  In  that  case  that  a  party  who 
receives  an  Involuntary  benefit  is  not  estop- 
ped from  denying  the  validity  or  legality  of 
a  pretended  instrument  made  as  security  for 
the  money  resulting  in  such  benefit  It  was 
found  In  this  case  that  the  money  received 
on  the  void  mortgage  was  paid  in  discharge 
of  the  decree  already  rendered,  and  the  case 
was  remanded  to  ascertain  the  amount  so 
expended;  the  court,  by  Valentine,  J.,  hold- 
ing: "It  would  seem  that  where  one  per- 
son advances  money  with  ttie  consent  of  the 
owner  of  a  homestead  to  extinguish  some 
existing  lien  upon  such  homestead,  with  the 
understanding  of  the  parties  that  the  person 
so  advancing  such  money  shall  acquire  a 
lien  upon  such  homestead,  such  person  will 
In  equity  acquire  such  lien  to^tbe  extent  of 
the  money  so  advan<^ti^<lyn(l7@^^@s- 
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tingulsh  such  flrst-mentloQed  lien,  notwith- 
standing the  Inatrument  claimed  to  create  or 
to  evidence  Bach  lien  In  favor  of  the  part7 
BO  advancing  the  money  may  be  void." 

Levy  V.  Martin.  48  Wis.  198,  4  N.  W.  36, 
was  where  the  plaintiff  bad  taken  a  mortgage 
from  the  executor  of  the  deceased  owner  of 
the  mortgaged  premises,  believing  that  the 
mortgage  would  be  valid  because  of  proceed- 
ings had  In  the  probate  court  Such  pro- 
ceedings were,  however,  found  to  be  In- 
valid. The  money  was  borrowed  for  the  pur- 
pose of  paying  certain  valid  mortgage  and 
tax  liens  upon  the  mortgaged  property,  and 
was  so  applied.  The  prayer  of  plaintiff's  pe- 
tition is  In  part  as  follows:  "That  he  may 
be  subrogated  to  all  the  rights  of  Martin 
under  said  $600  mortgage;  that  the  satis- 
&ctlon  of  said  mortgage  may  be  canceled, 
and  the  mortgage  declared  a  continuing  lien 
upon  the  premises."  In  the  pleadings  It  was 
alleged  on  one  side  and  denied  upon  the  oth- 
er that  the  executor  bad  promised  to  secure 
an  assignment  of  the  pre-existing  mortgage. 
It  Is  said  In  the  opinion:  "The  really  im- 
portant question  In  the  case  Is  whether  the 
plaintiff,  upon  the  undisputed  facts.  Is  equi- 
tably entitled- to  a  prior  Hen  to  the  extent  be 
would  be  If,  as  assignee,  he  were  foreclosing 
the  ¥600  M.  mortgage."  And  again:  "But,  In- 
dependent of  any  agreement  upon  the  sub- 
ject. It  is  Insisted  that  the  plaintiff  has  an 
equitable  right  to  have  his  mortgage  de- 
clared a  prior  lien;  and  we  think  this  claim 
must  be  sustained  to  the  extent  of  the 
amount  due  on  the  $600  mortgage  and  the 
taxes  paid  out  of  the  money  advanced  to  the 
executors  by  the  plaintiff.  The  grounds  for 
that  relief  rest  upon  principles  of  natural 
Justice  and  equl^,  which  are  amply  vin- 
dicated In  the  decisions  above  cited,  espe- 
cially in  the  exhaustive  opinion  of  Mr.  Jus- 
tice Lyon  in  Blodgett  v.  Hitt.  The  plaintiff 
loaned  hfs  money  to  the  executors  to  pay  off 
the  f600  mortgage  and  taxes,  which  were 
Incumbrances  upon  the  property,  and  con- 
fessedly Hens  prior  In  right  and  superior  in 
equity  to  any  lien  that  Martin  acquired  un- 
der bis  mortgages  of  1873-74.  The  $600 
mortgage  was  given  by  the  testator  and  wife 
to  Martin  in  1869,  was  past  due,  and  Martin 
wanted  his  money.  The  plaintiff  loaned  his 
money  at  the  solicitation  of  the  executors, 
to  take  It  up  and  relieve  the  estate.  It  la 
true  the  plaintiff  took  from  the  executors  at 
the  time  the  $800  mortgage  In  suit,  relying 
upon  the  validity  of  the  license  of  the  pro- 
bate court  of  Baclne  county  authorizing  and 
directing  the  executors  to  execute  that  mort- 
gage for  the  purpose  of  procuring  this  loan. 
But  It  Is  conceded  tliat  this  license  is  de- 
fectlTe,  and  does  not  bind  the  hehrs;  conse- 
quently the  security  upon  which  the  plain- 
tiff relied  has  practically  faUed.  Still  his 
money  has  been  applied  to  the  discharge  of 
just  debts  against  the  estate,  and  he  has 
the  prior  right  to  be  relmbnraed  out  of  the 
estate  to  the  extent  of  the  Incumbrances 


which  he  has  removed.  It  Is  objected  l^t 
In  furnishing  the  money  to  dlscliarge  these 
Incumbrances  he  was  a  mere  volunteer,  in 
whose  behalf  tbere  can  be  no  subrogation. 
But  the  plaintiff  loaned  his  money  at  the 
request  of  the  executors,  relying  upon  the 
validity  of  the  mortgage  which  they  had 
been  ordered  by  the  probate  court  to  exe- 
cute, and  is  not  to  be  treated  as  a  volunteer 
in  the  legal  sense  of  that  term.  The  case  of 
Blodgett  v.  HItt  is  decisive  upon  that  point 
See,  also,  Payne  v:  Hathaway,  8  Vt  212." 
The  court  held  "that  plaintiff,  as  security  for 
his  advances,  la  entitled  to  be  subrogated  to 
M.'s  rights  as  mortgagee  under  such  mort- 
gage; and  this  not  only  against  the  heirs, 
but  also  as  against  U.*b  subsequent  mort- 
gages." 

The  case  of  Jones  t.  Parker,  51  Wis.  218, 
8  N.  W.  124,  was  a  case  where  a  mortgagee 
released  a  valid  existing  mortgage  <m  the 
premises  Involved,  taking  a  new  mortgage 
for  the  debt,  and  It  appears  that  the  new 
mortgage  was  void  as  to  the  homestead  es- 
tate and  dower  right  of  the  wife,  altbougb 
the  prior  mortgage  was  valid  as  against  sacb 
rights,  and  It  was  held  "that  equity  will  treat 
said  substituted  mortgage  as  continuing  to 
the  plaintiff  the  rights  he  had  under  the  orig- 
inal mortgnge  as  to  homestead  and  dower." 

In  Home  Savings  Bank  v.  Bierstadt,  16S 
III.  618,  48  N.  E.  161,  61  Am.  St  Rep.  146, 
It  is  said  by  Phillips,  C.  J.:  "Subrogation, 
as  a  principle  of  equity  Juri^rudence,  to  gen- 
erally confined  to  the  relation  of  principal 
and  surety  and  guarantors,  or  to  a  case  where 
a  person  Is  compelled  to  remove  a  superior 
title  to  that  held  by  him  in  order  to  protect 
his  own,  and  also  to  cases  of  inaarers.  Tbe 
general  principle  of  subrogatton  is  confined 
and  limited  to  these  classes  of  cesea  Bishop 
V.  O'Conner,  69  111.  431;  Borders  v.  Hodges, 
154  111.  498,  39  N.  E.  697.  Whilst  these  gen- 
eral beads  Include  the  doctrine  and  prindples 
of  subrogation,  that  doctrine  has  been  stead- 
ily expanding  and  growing  In  ImpcMtance  and 
extent  In  its  application  to  various  subjects 
and  classes  of  persons.  This  equitable  prin- 
ciple Is  enforced  solely  for  tbe  accomplish- 
ment of  substantial  Justice,  where  one  has 
an  equity  to  Invoke  which  can  not  injure 
an  Innocent  person.  The  right  of  subroga- 
tion which  springs  from  the  mere  fact  of  the 
payment  of  a  debt  and  which  to  Included 
under  the  heads  first  above  stated,  to  what 
Is  termed  'legal  subrogation,'  and  exists  only 
where  Included  within  those  classes.  But  In 
addition  to  thto  principle  of  legal  Bubrogatlon. 
there  exists  another  principle,  which  to  term- 
ed 'cwventlonal  subreption.'  which  results 
from  an  equitable  right  Bprtnging  from  an  ex- 
press agreement  with  tbe  debtor,  by  which 
one  advances  money  to  pay  a  claim  for  tbe 
security  of  which  there  exists  a  Uen,  by 
which  agreement  he  to  to  have  an  equal  Uen 
to  that  paid  off,  whereupon  he  to  entitled  to 
the  benefit  of  the  securltar  whlehJieJjas  sat- 
tofled  with  tlie^a^Afl^2^^^%vlDg  an 
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equal  Uen.  Coe  t.  New  Jersey,  etc.  By.  Ck>.. 
31  X.  J.  Eq.  106;  Tyrrell  v.  Ward,  102  Ul. 
29;  Tradesmen's,  etc.,  Ass'n  t.  Tbompson,  82 
X.  J.  Eq.'l33." 

Wilton  v.  Mayberry,  75  Wla.  191,  43  N.  W. 
801,  6  L.  B.  A.  61,  17  Am.  St  Bep.  103,  Is 
a  case  where  the  plaintiff,  as  tbe  court  found, 
"in  mere  friendship,  without  any  selfish  In- 
terest whatever,"  loaned  money  with  which 
to  pay  off  a  valid  existing  mortgage  on  the 
premises,  and  which  was  actually  so  paid, 
and  the  mortgage  discharged  of  record,  un- 
der an  agreement  that  the  mortgagors  and 
owners  ot  the  property  would  execute  to  him 
a  new  mortgage  for  the  amount  so  advanced. 
Plaintiff  In  confidence  paid  tbe  money,  and 
caused  the  prior  mortgage  to  be  released, 
whereupon  the  owners,  instead  of  giving  such 
new  mortgage,  deeded  the  land,  with  Intent 
to  defraud  the  plaintiff,  to  the  defendant  John 
R.  Matberry,  who  had  full  knowledge  of  the 
loan  and  tile  agreement  under  which  it  was 
made.  Tbe  plaintiff  brought  bis  action,  set- 
ting up  tbe  facts,  and  praying  to  be  subro- 
gated In  place  of  the  mortgagee  of  the  prior 
valid  mortgage.  The  defendants  demurred 
generally,  and  stood  upon  the  demurrer.  It 
was  contended  that  the  petition  showed  that 
tbe  plaintiff  was  a  mere  volunteer,  and  bad 
no  Interest  In  tbe  land  to  protect,  and  could 
not  be  subrogated  as  prayed.  The  court,  dis- 
tirtgnhihifig  the  case  from  cases  where  sub- 
rogation is  sought  merely  because  the  money 
borrowed  was  paid  In  extinguishing  a  Uen 
witfaont  any  understanding  or  agreement  or 
expectation  that  the  creditor  should  have  an 
equal  lien  on  the  property,  held  that  tbe  plain- 
tiff was  not  a  volunteer,  and  was  entitled  to 
subrogation  as  prayed. 

Tbe  following  recent  decisions  all  suataln 
tbe  right  of  subrogation  under  drcnmstances 
which  render  them,  on  principle,  authority 
In  tbe  present  case,  and  several  of  them  are 
directly  In  point:  Texas  L.  &  L.  Go.  v.  Bla- 
lock,  76  Tex.  85,  13  S.  W.  12;  Southern  B.  & 
I>.  Aas'n  V.  Page,  46  W.  Va.  802,  33  S.  E.  836; 
Faulk  V.  Calloway,  123  Ala.  325,  26  South. 
504;  MarkUile  v.  Allen,  120  Mich.  3G0,  79  N. 
W.  508:  Backer  v.  Pyne,  130  Ind.  288,  30  N. 
E.  21.  30  Am.  St.  Rep.  231;  Stevens  v.  King, 
&4  Me.  291.  24  Atl.  850;  Johnson  v.  Tootle,  14 
Utab,  482,  47  Pac.  IQSB;  Straman  v.  Recb- 
tine.  58  Ohio  St  483,  54  N.  B.  44;  M.  &  M. 
Bank  v.  Tillman,  106  Ga.  56,  31  S.  E.  794; 
Frisbee  v.  Frlsbee,  86  Me.  444,  29  Atl.  1115; 
Emmert  v.  Thompson,  49  Minn.  886,  62  N. 
W.  31,  82  Am.  St  Rep.  666;  Draper  v.  Ash- 
ley, 104  Mich.  627,  62  N.  W.  707;  Union  Mort, 
B.  &  T.  Co.  T,  Peters,  72  Miss.  1068, 18  South. 
497,  30  L.  R.  A.  829;  Dorrah  t.  HIU,  73  Miss. 
787,  19  South.  961,  82  L.  R.  A.  631;  and  Fow- 
ler T.  Maufl,  141  Ind.  47,  40  N.  E.  56.  There 
are  many  cases  where  subrogation  has  been 
denied,  among  them  Bible  v.  WIsecarver 
(Tenn.  Oh.  App.)  50  S.  W.  670;  Brown  t. 
Rouse,  126  Cal.  646,  58  Pac.  267;  Carolina  L 
B.  &  L.  Ass'n  V.  Black,  119  N.  G.  323,  26  S. 
E.  975,  and  Bice  t.  Winters,  45  Neb.  617,  6B 


N.  W.'  880;  but  most  of  them  are  where  the 
unfortunate  condition  of  the  party  seeking 
subrogation  la  due  to  negligence  or  mistake 
of  law,  and  we  have  not  discovered,  any  case 
where  the  equities  are  so  strong  as  in  tbe 
one  before  us  where  tbe  right  has  been  de- 
nied. Tbe  case  of  Rice  v.  Winters,  supra, 
was  where  a  mortgagee  whose  money  went 
to  pay  a  first  lien  on  tbe  mortgaged  premises 
while  there  existed  a  second  mortgage  Uen, 
supposed  by  tbe  plaintiff  to  have  been  re- 
leased, when  in  fact  the  record  showed  no 
valid  release,  sought  subrogation.  The  sec- 
<md  mortgagee  was  a  bolder  for  value,  and 
this  court  declined  to  cut  him  out  of  his 
right  to  bold  his  first  Uen  upon  the  premises, 
and  refused  to  subrogate  the  plaintiff  to  tbe 
benefits  of  the  mortgage  paid  off.  In  the 
case  before  us  the  Interveners  are  not  hold- 
ers for  value.  They  claim  under  the  deceased 
mortgagor,  whose  fraud,  willful  or  construct- 
ive, whose  false  pretense,  willful  or  unwit- 
ting, but  nevertheless  false,  deceived  the 
plaintiff  into  parting  with  his  money;  and 
they  stand  In  no  better  light  than  he  would  if 
alive  and  making  this  fight  for  himself.  One 
of  tbe  cases  cited  by  Ragan,  C,  is  ^tna  Life 
Ins.  Co.  V.  MIddleport  124  U.  S.  534,  8  Sup. 
Gt  625,  31  L.  Ed.  537,  as  sustaining  the  prop- 
ositions: "(1)  That  the  person  seeking  its 
benefit  must  have  paid  a  debt  due  to  a  third 
party  before  he  can  be  subrogated  to  that 
party's  rights;  and  (2)  that  In  doing  this  be 
must  not  act  as  a  mere  volunteer,  but  on 
compulsion,  to  save  himself  from  loss  by  rea- 
son of  a  superior  lien  or  claim  on  the  part  of 
the  person  to  whom  be  pays  tbe  debt— a^  in 
cases  of  stiretles,  prior  mortgages,  etc.  The 
.right  is  never  accorded  in  equity  to  one  who 
Is  a  mere  volunteer  In  paying  a  debt  of  one 
person  to  another."  That  case  was  where 
the  plaintiff  had  purchased  void  bonds  Issued 
by  tbe  city  of  MIddleport,  and  claimed  the 
benefits  of  subrogation  to  the  rights  of  the 
holdera  of  a  debt  due  from  the  city,  supposed 
to  have  been  paid  by  the  bonds.  The  plain- 
tiff bought  the  bonds  as  they  stood  In  the 
market  as  a  matter  of  speculation  or  invest- 
ment merely.  It  had  no  dealings  with  the 
city,  had  paid  no  money  to  the  city,  and  had 
paid  no  debt  of  the  city.  The  parties  to 
whom  the  city  owed  the  debt  were  still  tbe 
owners  of  the  claim,  and  the  plaintiff  was 
held  not  entitled  to  subrogation.  We  think 
the  case  Is  not  in  point  and  is  not  In  confilct 
with  tbe  cases  herein  cited,  holding  that  a 
person  standing  In  tbe  position  of  the  plain- 
tiff, Gko^on,  Is  not  a  mere  volunteer.  The 
case  of  Watson  v.  Wilcox,  39  Wis.  643,  20 
Am.  Rep.  68,  also  cited  by  Ragan,  C,  is  dis- 
tinguished by  the  Wisconsin  cases  herein  cit- 
ed. Tbe  courts  of  Michigan  long  since  the 
case  of  Eitchell  t.  Mndgett,  37  Mich.  81,  cit- 
ed, have  adopted  the  principle  of  subrogation 
urged  In  favor  of  tbe  plaintiff,  and  the  case 
of  Fort  Dodge  B.  &  L.  Ass'n  t.  Scott  (Iowa) 
63  N.  W.  283,  Is  quoted  from  pa  oage  5^  as 
foUows:    "It  Is  wdbitQtiaerMd(@C^{Cme 
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plaintiff  was  to  accept  a  new  mortgage,  and 
plaintiff  got  all  he  bargained  for.  There  was 
no  mistake,  except  that  the  plaintiff  failed 
to  exercise  the  diligence  required  In  the  ex- 
amlDatloD  of  the  records,  and  tberefore  failed 
to  discover  the  existence  of  the  judgment 
and  sale  thereunder.  No  one  can  be  blamed, 
but  he  must  suffer  loss,  simply  because  he 
was  negligent  There  Is  no  principle  that 
will  allow  him  to  take  adrantage  of  that  to 
the  Injury  of  the  diligence."  And  this  court 
announced  the  law  in  the  third  paragraph  of 
the  syllabus  as  follows:  "The  doctrine  of 
subrogation  is  not  administered  by  courts  of 
etiulty  as  a  legal  right,  but  the  principle  Is 
applied  to  subserve  the  ends  of  justice,  and 
to  do  equity  In  the  particular  case  under  con- 
Bideratlon.  It  does  not  rest  on  contract,  and 
no  general  rule  can  be  laid  down  which  will 
afford  a  test  In  all  cases  for  its  application. 
Whether  the  doctrine  Is  applicable  to  any 
particular  case  depends  upon  the  peculiar 
facts  and  circumstances  of  such  case.  South 
Omaha  Nat  Bank  t.  Wright.  45  Neb.  23,  63 
N.  W.  126,  followed."  The  case  followed 
granted  the  claim  of  snbrogatlon. 

We  are  of  the  t^nlon  that  "the  peculiar 
facts  and  circumstances  of  this  case"  are 
such  aa  to  vender  the  equitable  doctrine  of 
subrogation  applicable,  and  that  this  holding 
is  not  In  conflict  with  any  prior  holding  of 
this  court 

In  view  of  our  holding  on  the  question  of 
subrogation,  It  may  not  be  necessary  to  de- 
cide whether  or  not  the  plaintiff's  mortgage  is 
Toid  as  a  mortgage  upon  the  homestead  of 
a  married  person,  for  the  plaintiff  is  only  In- 
terested In  his  lien,  and  whether  he  gets  It 
by  his  mortgage,  or  by  subrogation,  or  trac-* 
lug  a  trust  fund,  it  Is  all  the  same  to  him. 
A  decision  of  the  homestead  question  involv- 
ed hereto  would  not  be  res  adjndlcata  as  to 
creditors  of  the  estate  of  Robert  Stewart,  for 
the  administrator  cannot  represent  or  bind 
them  by  being  a  party  to  thla  case,  and  there- 
in Insisting  that  the  property  involved  Is  a 
homestead,  which,  if  Ixne,  entirely  destroys 
his  Interest  therein.  It  may  well  be  doubted 
If  the  living  together  of  the  mortgagors  in 
the  relation  existing  between  them,  with  no 
member  of  any  family  joining  In  the  oc- 
cupancy, and  no  residence  on  the  property  by 
the  deceased  at  any  time  when  tbe  Illegal 
conditions  did  not  obtain,  can  make  the 
property  "Hie  dwelling  house  in  which  the 
claimant  resides."  within  the  meaning  of 
the  statute.  Lane  t.  Philips,  69  Tex.  241, 
6  S.  W.  610,  6  Am.  St.  Rep.  41.  was  where  a 
man  and  woman  were  living  upon  the  prop- 
erty as  husband  and  wife,  but  In  fact  were 
not  such,  and  In  the  opinion  we  find  the 
following  language:  "It  Is  very  clear  that  a 
family,  such  as  Is  contemplated  by  tbe  Con- 
stitution and  laws  exempting  the  homestead 
from  forced  sale,  cannot  be  made  up  with 
constituents  consisting  only  of  a  man  and 
woman  living  together  as  were  tbe  appel- 
lant and  the  woman  with  whom  be  was  liv- 


ing. •  •  •  To  constitute  s  family,  witiiln 
the  meaning  of  the  law  giving  the  home- 
stead exemption,  the  persons  who  dwell  to- 
gether must  not,  in  the  fact  of  so  doing,  be 
violators  of  the  law  of  the  land."  A  sim- 
ilar holding  Is  found  in  Bell  v.  Reach.  80 
Ky.  44.  In  the  Texas  Case  the  claimant  was 
allowed  his  homestead  because  of  minor  chil- 
dren recognized  as  bis,  though  In  fact  Ule^t- 
Imate.  Wbltiock  v.  Gasson,  35  Neb.  S29,  53 
N.  W.  980,  was  where  the  husband  of  an  In- 
sane wife  remaining  In  the  state  of  Illinois 
lived  with  his  children  on  the  land  in  ques- 
tion. This  was  held  to  create  a  homestead, 
and  that  tbe  mortgage  made  by  tbe  bos- 
band  alone  was  void.  If  tbe  property  In- 
volved in  this  action  became  the  homestead 
of  the  deceased,  Stewart,  as  claimant  be- 
cause of  the  facts  existing  In  relation  there- 
to, then  the  plaintiffs  mortgage  is  void,  oth- 
erwise It  is  good;  but  In  either  case  he  has 
a  lien  that  equity  will  enforce  We  think, 
moreover,  that  the  evidence  and  pleadings 
sufficiently  establish  that  the  whole  of  the 
money  loaned  by  plaintiff  was  applied  to  the 
payment  of  the  former  mortgage,  and,  as 
no  contention  Is  made  that  the  amount 
awarded  by  the  decree  Is  wrong,  that  his 
Hen  Is  for  tbe  full  amount  represented  there- 
by, and  that  the  decree  of  the  district  court 
should  stand  as  entered. 

We  therefore  recommend  that  the  jDd|>- 
ment  of  the  district  court  be  affirmed. 

ALBERT  and  BARNES,  OC..  concur. 

PER  CURIAM.  The  concinsiom  reached 
by  the  Commissioners  are  approved,  and.  It 
appearing  tliat  the  adoption  of  the  recom- 
mendations made  will  result  In  a  right  deci- 
sion of  the  cause,  it  is  ordered  that  the  Judg- 
ment of  the  district  court  be  affirmed. 


PARDEE  V.  NELSON  et  al. 
(SiQHreme  Court  of  Nebraska.    Oct.  1.  1901.) 
APPEAL— REVIEW. 
1.  The  findings  of  fact  of  a  court  or  Jnry 
upon  confiictiog  evidence  will  not  be  reviewed 
upon  error  or  appeal. 

Commissioners'  Opinion.  Department  No. 
8.  Appeal  from  District  Oourt,  Gage  Oonuty; 
Letton,  Judge. 

"Not  to  be  officially  reported." 

Action  by  Edward  T.  Pardee  against  Und 
Nelson  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.  Affirmed. 

Hazlett  &  Jack,  for  appellant  Gri^^s, 
RInaker  &  Bibb  and  A.  D.  UcCondless,  tor 
appellees. 

AMES,  C.  This  is  an  appeal  from  a  decree 
of  the  district  court  for  Gage  co\mty  in  an 
action  In  equity.  The  parties  sgree  that  no 
question  of  law  Is  involved.  If  the  facts 
were  such  as  they  were  found  to  be  by  the 
district  court,  tbe  judgStrnt^^hptiM  be  af- 
firmed. If  thei^'^^'^j^k^^lEerent.  a 
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dUCerent  remit  ndght  follow.  The  appellant, 
w  Is  UBtial  In  such  casea,  contend  that  as 
to  certain  important  mattmi  the  evidence  in 
Ub  favor  is  nndlBputed.  In  this  contention 
we  axe,  however,  unahle  to  concur.  The  evt 
dence  is  to  a  large  extent  circuniBtantlal,  and 
Is  oontradlctory  to  a  contfderable  degree  of 
the  testimtmy  of  the  witnesses  In  behalf  of 
the  appellant  npon  which  he  relies  for  a  re- 
versaL  It  was  the*province  of  the  trial  court 
to  w^h  fliese  drcnmstances  as  well  as  the 
more  direct  statements  of  appellant's  wit- 
nesses, and  his  findings  thereupon  are  equal- 
ly as  conclusive  as  though  the  conflict  hsd 
arisoi  upon  direct  oral  testimony.  The  rule 
Jn  such  case  Is  too  well  established  in  this 
court  to  require  r^)etition. 

It  Is  recommended  that  the  Judgment  of 
the  district  court  be  affirmed. 

DUFFIB  and  AIJ3BBT,  CO..  concur. 

Affirmed. 

SULLIVAN,  3.,  absent,  not  voting. 


HAGBBMAN  v.  THOMAS  et  aL 
(Sapreme  Court  of  Nebraska.   July  10,  1901.) 

ACTION  BT  RECBIVBR— PLEADING— EVIDENCE. 

1.  One  suing  as  receiver  Bhonld  state  tn  his 
petition  sufficient  facts  relating  to  his  appoint- 
ment that  the  court  may  know,  or  presume,  at 
least,  that  bis  appointment  was  legally  made. 

2.  Where  the  answer  denies  the  representa- 
tive  character  of  the  plaintiff  who  sues  as  re- 
ceirer,  he  must  show  by  his  proof  that  he  was 
duly  appoiated  receiver,  and  that  he  haa  quali- 
fied MB  such. 

OommiBslonera'  Opinion.  Department  Na 
3.  Appeal  from  District  Court,  Frontier 
County;  Norris,  Judge. 

"Not  to  be  officially  reported." 

Action  by  Frank  Etagerman,  receiver, 
against  James  S.  Thomas  and  others.  Judg- 
ment for  plaintiff,  and  defendants  appeal. 
Reversed. 

B.  A.  Oook,  tor  appellants.  Fulaifer  & 
Alexander  and  A.  B.  Coffrpth,  for  appellee. 

DUFFIE,  O.  Frank  Hagerman,  the  plain- 
tiff and  appellee,  commenced  this  action,  as 
receiver  of  the  Lombard  Investment  Com- 
pany, to  foreclose  a  mortgage  on  certain 
lands  In  Frontier  county,  executed  by  the 
defendants  to  James  L.  Lombard,  and  by 
him  assIgDed  to  the  Lombard  iDrestmeut 
Company.  The  only  allegation  in  the  pe- 
tition relating  to  the  representative  capacity 
of  tbe  appellee  is  tbe  following:  "That  said 
plaiotlfF,  Frank  Hagerman,  as  receiver,  etc., 
Is  the  sole  duly  appointed,  quallfled,  and  act- 
ing receiver  of  tbe  Lombard  Investment  Com- 
I>any,  a  corporation,  and  as  sueb  Is  duly  au- 
thorized and  empowered  to  bring  and  prose- 
cute this  action."  The  defendants  in  their 
answer  set  up,  among  other  things,  the  fol- 

T 1.  8m  Raeelvars,  vol.  48,  Cent  Dig.  {  861. 


lowing  defense:  *vrhey  deny  that  the  lOaln- 
tiff  is  the  receiver  of  the  Lombard  Invest- 
ment Company,  and  they  expressly  deny  that 
the  plaintiff  has  legal  capacity  to  maintain 
this  action  in  this  court" 

In  an  action  by  a  receiver,  the  general  rule 
of  pleading  undoubtedly  requires  him  to  set 
out  in  his  petition  the  auUiority  under  which 
lie  assumes  to  act.  Sufficient  facta  concern- 
ing the  appointment  should  be  alleged  to 
show  that  it  has  actually  been  mode  the  re- 
ceiver, and  fbe  facts  so  alleged  should  be 
set  out  to  such  form  that  issue  may  be 
Joined  thereon.  White  v.  Low,  7  Barb.  201; 
Beach  tm  Beceivers,  I  893;  High  on  Beceiv- 
ars,  SS  232,  233. 

It  will  be  noticed  that  the  court  making 
the  appototmoit  Is  not  mentioned,  and  there 
Is  therefore  no  way  by  which  this  court  can 
deterhilne  from  the  pleading  itself  whether 
the  appointing  court  was  one  of  competent 
Jurisdiction  for  that  purpose.  In  order  to 
«utble  the  appellee  to  sue  to  his  represento- 
tlve  capacity  as  receiver,  he  must  show  that 
he  was  appointed  by  a  court  of  competent 
Jurisdiction,  that  he  had  qualified  under  such 
appointment,  and  entered  upon  tbe  duties  of 
his  office.  Under  the  authority  of  Stewart  v. 
Beebe,  28  Barb.  84.  and  Bockwell  v.  Merwin, 
46  N.  T.  166,  tbe  petition  would  be  suffletent 
bad  it  set  forth  the  court  under  whose  au- 
thority the  plaintiff  was  acting.  The  defect 
to  the  petition  was  one  which  went  to  the 
legal  capacity  of  the  ptatotiff  to  sue.  If  bis 
appointment  did  not  come  from  a  court  of 
competent  Jurisdiction,  he  had  no  authority 
to  act,  or  to  sue  as  recelw  itf  the  Lombard 
Investment  Company.  The  want  of  legal  ca- 
pacity to  sue.  If  It  appears  on  the  face  of  the 
petition,  must  be  token  advantage  of  by  de- 
murrer pointing  out  the  defect  complained  of. 
A  general  demurrer  to  the  petttlon  will  not 
raise  the  question.  Code  Civ.  Proc.  }  94; 
Sanborn  v.  Hale,  12  Neb.  81^  11  N.  W.  802. 
The  objection  that  the  petition  shows  upon 
Ite  face  that  the  pkiintiff  has  no  legal  ca- 
pacity to  sue  must  be  taken  advantage  of 
by  demurrer,  or  it  will  be  waived.  Porter 
V.  Bank,  36  Neb.  271,  54  N.  W.  424;  Beeler 
V.  Bank,  34  Neb.  348,  Dl  N.  W.  857.  The 
defendants,  by  falling  to  demur  to  the  pe- 
tition, nndonbtedly  waived  any  defect  there- 
in on  tile  ground  above  mentioned,  and  can- 
not urge  it  to  this  court. 

Accepting  the  petition  as  sufficient  to  ite 
statements  to  show  the  legal  capacity  oC  the 
plaintiff  to  sue,  the  question  then  arises 
whether  the  proof  offered  was  sufficient  to 
entitle  him  to  a  decree.  The  bill  of  excep- 
tions shows  a  mortgage  made  by  the  defend- 
anta  to  James  L.  Lombard,  of  date  January 
18,  1892,  and  an  assignment  of  said  mortgage 
by  Lombard  to  the  Lombard  Investment  Com- 
pany, of  date  April  19,  1892.  On  September 
IS.  1893,  the  Circuit  Court  of  the  United 
States  for  tbe  Western  Division  of  the  West- 

ern  District  of  MIm^^^  to  @jcf€?g4'^*'™ 
pending  to  said  courtr  appomtea^vec^ersons 
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to  act  as  receivers  for  the  Lombard  Invest- 
ment  Company  of  Kansas  and  the  Lombard 
Investment  Company  of  Missouri,  the  plain- 
tiff herein  being  one  of  such  recelTers.  At 
a  later  date  the  same  parties  were,  by  an  or- 
der duly  made  by  the  Circuit  Court  of  the 
United  States  for  the  District  of  Nebraska, 
appointed  auxiliary  receivers  of  said  corpora- 
tions, and  of  the  property  thereof  situated  In 
the  state  of  Nebraska.  In  the  order  of  ap- 
pointment Is  found  the  following:  "The  said 
receivers  In  the  said  original  proceeding,  hav- 
ing been  directed  to  give  a  good  and  sutficient 
bond  conditioned  to  perform  all  things  which 
they  may  be  directed  to  perform  by  any 
other  court  by  which  In  an  ancillary  proceed- 
ing they  may  be  appointed  ancillary  receiv- 
ers, it  is  now  ordered  that  in  lieu  of  any  new 
bond  as  ancillary  receivers  that  a  certified 
copy  of  the  bond  given  in  the  original  pro- 
ceedings be  filed  herein  within  thirty  days 
from  this  date,  or  within  such  furtUer  time 
as  the  court  may,  on  application  made  there- 
for, allow  for  that  purpose,  which  shall  have 
the  same  force  and  effect  as  11  an  Independ- 
ent bond  by  the  ancillary  receivers  should 
be  filed."  At  some  time,  presumably  at  a 
later  date,  the  following  order  was  entered 
In  the  case:  "The  court  having  received  the 
resignation  of  Milton  G.  Whitney,  Charles  O. 
Falrchlld,  Harry  B.  Mooney,  and  Sanford  B. 
Ladd  as  receivers,  the  same  are  hereby  ac- 
cepted, and  said  receivers  are  hereby  dis- 
charged, and  the  court  upon  its  own  motion 
doth  order  that  Frank  Hagerman  be  con- 
tinued as  sole  receiver,  with  all  the  rights, 
duties,  and  powers  heretofore  devolved  upon 
the  receivers  by  virtue  of  former  order  here- 
in." When  this  last  order  was  made,  there 
Is  nothing  before  us  to  show.  The  certificate 
of  the  clerk  attached  to  the  copy  aiqpearing 
In  the  bill  of  exceptions  is  dated  July  21, 

1896,  and  this  action  was  commenced  In  April, 

1897.  We  do  not  tiiluk  we  ought  to  presume 
that  a  bond  was  given  under  this  last  order, 
as  was  done  In  Hegewisch  v.  Sliver,  140  N. 
Y.  414.  35  N.  E.  658,  as  the  appellants'  an- 
swer contains  a  denial  of  the  allegation  of 
the  petition  that  the  plaintiff  Is  the  receiver 
of  the  Lombard  Investment  Company.  This 
case  differs  from  the  New  York  case  In  the 
fact  that  the  receiver  in  that  case  had  ob- 
tained an  order  from  the  court  appointing 
him,  allowing  him  to  bring  that  particular 
action.  In  the  case  at  bar,  the  order  appoint- 
ing the  receivers  gave  them  a  general  author- 
ity to  commence  all  actions  necessary  for  the 
preservation  of  the  estate.  If  the  appellee 
had  produced  an  order  from  the  federal  court 
authorizing  him  to  commence  this  action,  it 
ml};bt  well  be  presumed  that  be  had  duly 
qualified,  otherwise  no  order  of  the  kind 
would  be  granted.  The  appellee  in  his  brief 
Insists  that  the  order  continuing  Hagerman 
as  sole  receiver  contains  the  following  pro- 
vision: "And  it  further  appearing  that  the 
said  Frank  Hagerman,  as  sole  receiver,  has 
filed  a  good  and  sutttclent  bond  In  said  orig- 


inal cause,  it  is  ordered  that  he  file  no  fur- 
ther bond  herein."  This  may  be  true,  but 
there  Is  no  evidence  In  the  record  that  socb 
Is  the  fact  We  have  set  out  above  all  that 
appears  In  the  record  before  us  relating  to 
the  appointment  of  Hagwman  as  sole  re- 
ceiver, and  the  presumption  must  obtain  that 
the  extract.  If  It  be  an  extract,  from  the 
order  of  the  court,  contains  all  that  was  ma- 
terial to  the  appellee's  case. 

The  answer  of  the  defendants  admits  the 
making  of  the  mortgage,  and  it  appears  to 
be  a  valid  and  subslstlug  claim  against  theoL 
We  therefore  recommend  that  the  decree  of 
the  district  court  be  reversed,  and  the  case 
remanded  with  directions  to  the  district  court 
to  allow  the  plaintiff  to  Introduce  further  evi- 
dence, showing.  If  he  can,  that  he  Is  the  duly 
qualified  receiver  of  the  Lombard  Invest- 
ment Oompany. 

ALBERT  and  AMES,  CO.,  concnr. 

Reversed  and  remanded. 


DOUGHTY  V.  HUBBELL  et  al. 
(Supreme  Gonrt  of  Nebraska.   Oct.  1,  1901.) 

HORTOAOa  FORECLOSDRB-^AFPRAISAL- 
NOnCB. 

1.  Evidence  examined,  and  held  sufficient  to 
sustain  the  finding  of  the  district  court  on  an 
objection  to  the  confirmation  of  a  sale  based  oa 
the  eound  that  the  ap^alsement  was  too  low. 

2.  That  the  appraiBement  was  conducted  hj 
the  deputy  sheriff  Is  not  a  valid  objection  to 
the  confirmation  of  a  sole  of  real  estate. 

8.  In  the  appraisement  of  real  estate,  in  fore- 
dosure  proceedings,  notice  of  such  apiwaise- 
ment,  or  of  the  tmie  thereoff  to  the  parties  is 
not  required. 

Commissioners'  Opinion.  D^tartment  Na 
S.  Appeal  from  District  Oonrt,  BuflUo  Oouu- 
ty;  Sullivan,  Judge. 

"Not  to  be  officially  reported." 

Action  by  Alethia  S.  Doughty  against 
Ro^tU  J.  Hubbell  and  otiieTa.  Judgment  for 
plaintiff,  and  defendant  Hnbbdl  appeals. 
Affirmed. 

S.  M.  Kevins,  for  appellant  F.  G.  Hamer. 
for  appellees. 

ALBERT,  G.  This  is  an  appeal  from  aa 
order  of  the  district  court  confirming  a  sal? 
of  real  estate.  Three  objections  are  relied 
upon  for  a  reversal,  and  we  will  notice  them 
In  the  order  presented. 

1.  The  appraisement  was  too  low.  The 
property  was  appraised  at  $10,000.  The 
valuation  placed  upon  it  by  the  witnesses 
who  testified  on  the  hearing  of  the  objec- 
tions ranges  from  19.600  to  $17,500.  In  the 
face  of  such  testimony,  It  la  clear  that  the 
finding  of  the  district  court  on  that  point 
cannot  he  disturbed. 

2.  The  appraisement  was  conducted  by  the 
deputy  sheriff.  There  Is  no  merit  In  this 
objection.  It  is  fully  dlu>o8«l  nf  In  Scottish 
A,  M.  Co.  V.  Nye;g6ffNel*-«M.*^NKW.  SH. 
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3.  The  thlM  otdectton  la  that  tbe  defend- 
ants had  no  notice  of  the  time  (tf  tbe  ap- 
praisement Connsel  urge  this  point  with 
mncb  idansiblUtr,  bat,  whatever  merit  may 
Inhere  In  th^  theocy,  this  court  Is  thor< 
ongbly  committed  to  the  contrary  doctrine, 
and  one  whldi,  we  beg  to  bay.  meets  our  en- 
tire approval.  Eastern  Banking  Ca  v.  See- 
ley.  68  Neb.  676^  81  N.  W.  852;  TUIson  T. 
Benschotw.  55  Neb.  443.  75  N.  W.  1101;  Hills 
V.  Hamer,  65  Neb.  446,  76  N.  W.  1106;  Hoorer 
T.  Hale,  50  Neb.  e?,  76  N.  W.  467. 

We  recommend  that  the  order  of  the  dis- 
trict court  be  affirmed. 

▲MBS  and  DUVFIE,  Oa,  ooncnr. 
Affinned. 

SUIXIYAN,  J.,  absent,  not  voting. 

PHCHNIX  INS.  OO.  V.  BOEHL  et  al. 
(Supreme  Court  of  Neljraska.    Jan.  8,  1902.) 

XQUITT— DISMISSALi  OF  BILL— HORTQAOa 
FORECLOSURB— 8BTTIMG  ASIDE. 

1.  Where  a  bill  dlacloses  nothlDg  of  eqaity, 
and  still  len  of  conscience,  a  jadgment  M  m» 
lower  conrt  dismissing  snch  bill  will  be  af- 
firmed. 

2.  Erideoce  examiaed,  and  ^Id  snfflcient  to 
■nstain  tbe  Judgment  of  tbe  district  court 

Ck)mmt8sloner8'  Opinion.  Department  No. 
2.  Error  to  District  Court,  Harlan  County; 
Beall,  Judge. 

"Not  to  be  officially  reported." 

Action  by  the  Fbceulx  Insurance  Cbmpany 
against  Cbrl  Boehl  and  others.  Judgment  for 
defendants,  and  plaintiff  brings  error.  Af- 
firmed. 

George  W.  Wright  for  plaintiff  in  error. 
J.  G.  Thompson  and  B.  L.  Keeeter,  for  de- 
fendants In  em«. 

OLDHAM,  C.  This  was  a  suit  In  equity 
to  set  aside  an  order  of  confirmation  of  sale 
In  a  mortgage  foreclosure  proceeding  entered 
by  the  district  court  of  Harlan  county,  Neb., 
on  the  20tb  day  of  May,  1896.  Tbe  petition 
Is  quite  lengthy,  and,  if  it  contains  anything 
at  all  that  would  entitle  plaintiff  to  equitable 
relief.  It  arises  from  the  allegation  of  fraud 
and  Imposition  charged  to  have  been  prac- 
ticed upon  the  court  by  defendants  Olaypool 
and  Cramer  in  procuring  the  order  sought 
to  be  set  aside.  There  Is  nothing  in  the  pe- 
tition that  clearly  discIoBee  the  manner  In 
which  plaintlfif  was  injured  by  the  order 
which  It  seeks  to  have  set  aside.  Tbe  de- 
fendants Corner  and  daypool  answered  this 
petition,  denying  that  tbe  order  of  confirma- 
tion was  procured  by  fraud  or  misrepresenta- 
tion, but  alleged  that  It  was  made  by  the 
agreement  of  all  the  parties,  in  the  presence 
of  the  court,  in  accordance  with  a  contract 
entered  into  between  plaintiff  and  defend- 
ants, and  no  exception  was  taken  to  the  order 
when  madA  by  plalntUTs  attorney,  who  was 
then  present 


The  testimony  Introdacetf  it  Ihe  hearing 
shows  Gleariy  and  unmistakably  that  tbe  or- 
der complained  of  was  entered  into  in  open 
court  by  the  agreement  of  comisel  of  plaln- 
tlfl  and  both  defendants*  and  that  It  was 
made  in  ctmframlty  to  an  agreement  entered 
into  by  the  plaintiff  and  the  defendant  Clay- 
pool,  who  was  the  owner  of  the  equity  of 
redemption  of  all  the  mortgaged  premises, 
except  one  lot  which  was  owned  by  the  de- 
fendant Cramer.  The  evidence  ahowed  that 
under  this  agreement  the  sale  was  to  be  con- 
flrmed  on  all  tiie  mortgaged  prop^ty  except 
lot  one  (1),  and  that  lot  1  was  to  be  released 
In  consideration  of  $500  which  was  paid  by 
defendant  Cramer  to  the  plaintiff  for  such 
release,  and  that,  after  confirmation,  the 
plaintiff  was  to  quitclaim  the  premises,  with 
the  exception  of  lot  1.  to  defendant  Qaypool, 
In  consideration  of  hia  paying  the  full  amount 
of  plalntlfTs  claim,  Including  all  Interest  and 
costs  of  suit.  Tbe  evidence  shows  clearly 
that  aftw  the  confirmation  was  entwed,  this 
agreement  was  carried  ont  and  plaintiff  quit- 
claimed the  land,  with  the  exception  of  lot 
1.  to  defendant  ClEiypool,  and  received  in  con- 
sideration thorefor  the  full  amount  of  their 
dalm,  with  Interest  and  costs. 

The  court  found  the  Issues  for  the  defend- 
ants, and  dismissed  plaintiff's  petition,  and 
plaintiff  brings  error  to  this  court  As  we 
view  It  this  record  discloses  little  of  equity 
and  still  less'  of  conscience  In  this  proceed- 
ing, and  we  therefore  recommend  that  the 
Judgment  of  the  district  court  be  affirmed. 

POUND  and  SEDGWICK.  CC.,  concur. 

Affirmed. 


SOIACK  St  aL  t.  OAN8. 

(Supreme  Court  of  Nebraska.   Jan.  8,  1802.) 

ERROR— WHEN  LIBS-^UDOMENT   FOR  COSTS. 

1.  A  mere  judgment  for  costs  is  not  a  final 
Judgment,  and  proceedings  In  error  will  not  lie 
to  reverse  such  Judgment. 

Commissioners*  Oplnton.  Department  No. 
3.  Error  to  District  Court,  Douglas  Oonnty; 
Baker,  Judge. 

"Not  to  be  officially  reported." 

Action  by  Jacob  Solack  and  others  against 
Barbara  Gans.  Judgment  for  defendant  and 
plaintiffs  bring  error.  Dismissed. 

Arthur  B.  Baldwm  and  John  H.  OrosHnan, 
for  plaintiffs  In  error.  Covell  A  Winter,  for 
defendant.  In  etiw. 

ALBERT,  C.  This  case  is  here  on  error. 
The  Judgment  complained  of  was  rendered 
in  an  action  brought  on  an  appeal  bond,  and 
is  a  Judgment  for  costs  only.  It  has  been 
r^atedly  held  by  this  court  that  a  Judg- 
ment for  costs  Is  not  a  final  Judgment  and 
that  proceedings  In  error  will  not  lie  tbrr^- 

T  t  8m  Appwl  and  EnSirl^nf^M^^^.  i'4A. 
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from.  A  want  of  Jnrlsdlctton  would  render 
an  Ktamlnatlon  of  tbe  qoestloins  raised  tmlt- 
less. 

We  recommend  tliat  the  petition  in  error 

be  dlsmteaed. 

AMES  and  DUPFIG,  CC.  concur. 
Petition  in  error  dlamlssed. 


GREEN  T.  DOERWALD  et  aL 
(Snprema  Court  of  Nebraska.   Sept.  17,  1003.) 

FORBGLOSURBr-APPRAISBHBNT— CONFIB.UA- 
TION  OP  SALB— REVIEW. 

1.  An  appraisement  of  real  estate  for  tbe 
purposes  of  a  judicial  nie  cannot  be  aaccess- 
tuU7  assailed  on  tbe  ground  tbat  the  appraisers 
were  mistaken  in  tbeir  Taluation  of  tbe  prop- 
erty. Nelson  >.  Allins,  70  N.  W.  162,  S8  Neb. 

2.  Where,  on  an  appeal  from  an  order  of  con- 
flrmation  of  sale  of  real  estate  made  In  pur- 
suance of  a  decree  In  foreclosure  proceedings, 
certain  sections  of  the  Code  of  Civil  Procedure, 
proTiding  for  tbe  appraisal  of  real  property  sold 
under  judicial  proceedings,  are  cliallenged  as 
unconstitutional,  and  It  appears  tbat  the  de- 
termination of  tbe  questions  can  avail  tbe  ap- 
pellants nothing,  the  validity  of  the  sections 
thus  challenged  will  neither  be  investigated  nor 
determined. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Douglas  Gonn- 
ty;  EMelle,  Judge. 

Suit  by  Walter  J.  Green  against  Augusta 
Doerwald  and  others.  Judgment  for  defend- 
ants, and  plalntur  appeals.  Affirmed. 

Cbas.  H.  Yon  Mansfelde,  for  appeUant. 
Louis  Berka,  for  appellees. 

HOLCOMB,  J.  From  a  final  order  of  con- 
firmation of  a  sale  of  real  estate,  made  in 
pursuance  of  a  decree  in  foreclosure  proceed- 
ings, tbe  owners  of  the  eqiilty  of  redemption 
appeal.  Appellants  complain  tbat  the  court 
erred  in  oTerrullng  tbeir  objections  to  tbe 
order  of  confirmation  on  tbe  grouud  tbat  tbe 
property  was  appraised  too  low,  and  greatly 
disproportionate  to  Its  real  value.  To  sup- 
port the  objections  thus  Interposed,  appel- 
lants filed  affidavits  of  a  general  character  of 
four  different  parties,  placing  tbe  value  of 
tbe  real  estate  sold  at  from  $5,000  to  $5,500, 
wblle  tbe  appraised  value  as  made  by  the 
sheriff  and  two  freeholders  called  for  that 
purpose  was  estimated  to  be  $3,000.  There 
is  no  charge  of  fraud  in  making  the  appraise- 
ment, nor  does  it  appear  from  .the  record 
tbat  the  difference  in  valuation  Is  tbe  result 
of  other  than  an  honest  mistake  of  Judgment 
All  tbat  can  be  said  against  tbe  appraisement 
as  made  by  the  sheriff  and  those  assisting  is 
tbat  tbey  were  mistaken  as  to  tbe  true  value 
of  tlie  real  estate  appraised  for  sale.  This 
of  Itself  is  not  sufficient  to  require  the  vaca- 
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tion  of  the  appraisement  made.  Oole  t.  Wll 
lard  et  al.,  62  Neb.  839,  88  N.  W.  134.  and 
authorities  dted.  Tbe  mistake  of  the  ap- 
praisers, conceding  one  to  have  been  made, 
is  not  a  glaring  one,  and  It  may  welt  be 
doubted  whether  the  appraisement  as  made 
by  the  officers  called  and  sworn  for  tbat  pur- 
pose and  discharging  quasi  Judicial  fun^ 
tlons  does  not  carry  more  w^gbt  than  the 
very  general  affidavits  filed  In  support  of  the 
objections  to  tbe  appraisement  Tbe  trial 
court  having  approved  tbe  sale  as  being  fair 
and  equitable.  It  having  authority,  In  the  ei- 
ercise.  of  its  equitable  powers,  to  set  tbe  ap- 
praisement aside  and  direct  a  new  one  if  tbe 
appraisement  appeared  manifestly  inade- 
quate and  disproportionate  to  the  true  value 
of  tbe  land,  notwithstanding  It  was  sold  for 
more  than  two-thirds  of  the  appraised  value, 
and  not  having  done  so,  we  are  not  prepared 
to  say  its  action  In  confirming'  tbe  sale  was 
erroneous.  Williams  t.  Tajlor,  6S  Neb.  717, 
89  N.  W.  261. 

Our  attention  Is  also  challenged  to  the  al- 
leged unconstitutionality  of  the  act  of  1S75 
providing  for  "tbe  more  equitable  appraise- 
ment of  real  property -under  Judicial  sale." 
Sess.  Laws  1875,  p.  60.  It  is  argued  tbe 
amendatory  act  contains  two  subjects,  one 
of  which  only  Is  expressed  in  the  title,  and 
that  It  violates  the  provisions  of  section  II. 
art  8,  of  tbe  Conatltutlou,  to  tbe  effect  "that 
no  bill  shall  contain  more  than  one  subject 
and  tbe  same  shall  be  clearly  expressed  In 
tbe  title."  We  do  not  think  we  are  called 
upon  In  this  case  to  Investigate  and  pass  Tip- 
on  the  question  tbus  presented,  even  though 
It  might  be  found  upon  Investigation  tbat  the 
act  Is  vulnerable  to  tbe  objections  presented. 
It  Is  to  be  noted  tbat  the  act  referred  to 
amended  and  repealed  sections  492  and  483 
of  tbe  Code  of  CSvlI  Procedure  as  then  exist- 
ing. Tbe  appraisal  complained  of  was  made 
without  tbe  formality  of  ascertaining  and  de- 
ducting prior  Ileus,  the  plaintiff  in  tbe  ac- 
tion having  waived  this  formality,  as  be 
rightfully  may  do.  Ballon  v,  Sherwood,  ^ 
Neb.  20,  78  N.  W.  S8S.  Tbe  land  was  ap- 
praised at  a  gross  sum,  and  sold  for  morf 
than  two-tblrds  of  its  gross  appraised  value. 
It  can  avail  appellants  nothing  whether  tbe 
act  be  valid  or  invalid,  for  the  land  was  ap- 
praised and  sold  according  to  tbe  provisions 
of  the  statute,  whether  we  consider  the  old 
law  as  stUl  being  in  force  or  whether  we  re- 
gard It  as  superseded  by  tbe  act  alleged  to 
be  unconstitutional.  In  neither  view  of  tbe 
case  have  the  appellants  any  legal  grounds 
of  complaint,  as  the  appraisement  and  sale 
is  valid,  and  in  conformity  with  both  the  old 
statute  and  tbe  one  superseding  it,  and  for 
that  reason  we  excuse  ourselves  from,  in  this 
case,  entering  into  a  discussion  or  determioa- 
tion  of  the  alleged  nnconstltatloiuilltr  of  tlie 
latter  act.  • 

The  Judgment  of  the  district  court  abould 
and  therefore  la,  aflirmed.  ^  _  i 
Digitized  by It 
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NWBRO  et  al.  T.  UNDBLAND. 
(Snpreme  Coart  of  Nebraska.    Sept.  17,  1903.) 
TRADB-MARK— INJUNCTION— FRAOD* 

1.  If  the  manufacturer  of  a  compound  or 

EreparatioQ  according  to  a  secret  formula  is 
imself  Kollty  of  false  or  mlsleadiDg  represen- 
tation! in  any  material  respect  in  connection 
therewith,  or  if  his  trade-mark  label,  or  ad- 
vertisements contain  distinct  false  assertions, 
which  operate  to  deceive  the  public  as  to  its 
nature,  composition,  or  origin,  he  has  no  stand* 
ins  in  a  court  of  equity,  and  a  suit  to  enjoin 
misuse  of  his  trade-mark,  trade-name,  or  label 
is  not  maintainable. 

2.  Bat  mer»  statements  of  opinion  as  to  its 
curative  properties,  or  as  to  the  cause  of  a 
disease,  concerning  which  there  is  a  conflict  of 
expert  opinion,  are  not  false  representations, 
within  the  meaning  of  the  rule,  even  though 
Bomewhat  sweeping,  or  even  extravagant 

(SjUabns  hy  the  Court.) 

CommlasioDers'  Opinion.  Department  No. 
3.  Appeal  from  District  Court,  Douglas 
Coonty;  Read,  Judge. 

Snit  by  Dupont  M.  Newbro  and  others 
against  Andrew  L.  Undeland.  Judgment  for 
plaintlffa,  and  defendant  appeals.  Affirmed. 

Baldrlge  &  De  Bord,  for  appellant  Weav- 
er &  Glller.  for  appellees. 

POUND,  C  This  la  a  suit  to  enjoin  the 
defradsnt,  who  Is  engaged  In  the  business  of 
selling  barber's  snpplles  at  wholesale,  from 
adulterating  a  compound  or  pr^aratlon  man- 
ufoctnred  and  sold  by  plaintiffs  under  the 
name  of  "Newbro's  Herplclde,"  or  "Herpl- 
cide**;  from  lulng  the  label,  trade-mark,  or 
bottles  of  the  plaintiffs  In  the  manufacture  or 
sale  of  the  adulterated  con^ionnd;  and  from 
using  the  trade-mark  of  the  plaintiffs  in  com- 
pounding mixtures  or  preparatltms  to  be  put 
on  the  nurket  by  the  defraidant  The  facta 
are  stated  clearly  and  concisely  In  the  special 
findings  of  the  trial  court.  The  court  found 
that  the  Newbro  Drug  Company,  being  the 
owner  of  the  trade-name  "Newbro's  Her]^- 
cide"  and  of  the  trade-name  "Herplclde,"  as 
applied  to  a  liquid  application  for  the  hair, 
and  also  of  a  secret  formula  need  In  com- 
ponndlng  such  preparation,  sold  and  transfer- 
red said  formola  to  the  plaintiffs,  and  also 
■old  and  transferred  to  them  the  trade-name 
"Newbro's  Herplclde,"  and  the  trade-name 
"Herplclde,"  which  names  had  been  In  use 
by  plaintiffs  and  their,  assignor  for  more  than 
two  years  prior  to  tae  bringing  of  suit;  that 
tbe  plaintiffs  are  Ihe  sole  and  exclusive  own- 
ers of  said  trade-names  "Newbro's  Herplclde" 
and  "Herplclde,"  and  are  entitled  to  the  sole 
and  exclnslre  use  of  said  trade-names  as  ap- 
plied to  a  liquid  application  for  the  hair; 
that  said  names  are  well  known  in  business, 
have  been  extensively  advertised,  and  large 
Quantities  of  said  preparation  sold  thereunder, 
and  that  said  names  are  of  considerable  pecu- 
niary value  to  the  plaintiffs;  that  the  defend- 
ant is  engaged  in  the  business  of  selling  bar- 
ben^  supplies,  and  for  some  months  prior  to 
the  commencement  of  this  suit,  through  his 


clerks  and  employfi^  has  made,  prepared,  and 
compounded  a  preparation  similar  in  appear- 
ance to  said  Newbro's  Herplclde,  and  sold 
the  same  In  wlglnal  bottles  of  the  plaintiffs, 
which  had  contained  the  original  compound 
manufactured  hy  the  plaintiffs,  with  original 
printed  "Herplclde"  labels  thereon,  and  also 
with  labels  thereon  containing  the  word 
"Herplclde,"  which  were  Intended  to  deceive 
the  trade  and  the  public  In  general;  that  the 
defendant,  having  compounded  and  prepared' 
a  preparation  resembling  plaintiff's  herplclde 
In  appearance,  but  which  was  not  genuine 
herplclde,  had  for  some  months  prior  to  the 
bringing  of  suit  sold  and  placed  upon  the  mar- 
ket for  sale,  under  the  label  and  trade-name 
of  tbe  [dalntiffs,  said  spurious  compound  and 
preparation,  for  the  purpose  of  deceiving  the 
public,  and  leading  them  to  believe  that  Oiey 
were  purchasing  the  pr^aratlon  of  the  plaiA- 
tlffs,  which  tbe  plaintiffs  had  prepared  and 
sold  under  the  name  of  "Newbro's  Herplclde" 
and  "Herplclde."  The  court  further  found 
that  the  representations  made  by  the  plain- 
tiffs on  their  labels  and  advertisements  were 
not  false  or  fraudulent,  and.  In  particular, 
that  the  statements  upon  such  labels  and  ad- 
vertisements that  dandruff  was  caused  by 
microbes  or  parasites,  and  that  the  said  prep- 
,ftratlon  would  cure  baldness,  and  the  address 
thereon,  "Newbro  Drug  Co.,  68  West  Broad- 
way, N.  Y.,"  were  not  false  or  fraudulent,  and 
were  not  Intended  to  deceive.  Decree  was 
thereupon  entered  for  the  plaintiffs,  substan- 
tially as  prayed,  from  which  the  present  ap- 
peal Is  taken. 

The  principal  contention  of  the  appellant 
Is  that  the  plaintiffs  are  entitled  to  no  relief 
by  reason  of  certain  statements  upon  their 
printed  labels  and  In  13xeir  advertisements, 
which  appellant  claims  are  false  and  mis- 
leading, and  have  the  effect  of  deceiving  the 
public.  The  principle  governing  such  cases 
Is  well  stated  In  the  recent  case  of  Warden 
V.  California  Fig  Syrup  Co.,  187  U.  S.  516, 
23  Sup.  Ct  161,  47  L.  Bd.  282,  in  which  the 
auHioritles  are  collated  and  discussed.  In 
that  case  Mr.  Justice  Shlras  puts  the  rule 
thus:  "When  the  owner  of  a  trade-mark  ap- 
plies for  an  Injunction  to  restrain  the  defend- 
ant from  Injuring  his  property  by  making 
false  representations  to  the  public,  it  Is  es- 
sential that  the  plaintiff  should  not.  In  his 
tade-mark  or  In  his  advertisements  and 
business,  be  himself  guilty  of  any  false  or 
misleading  representations;  that,  if  tbe 
plaintiff  makes  any  material  false  statement 
in  connection  with  the  property  which  he 
seeks  to  protect,  he  losra  his  right  to  claim 
the  assistance  of  a  court  of  equl^;  that 
where  any  symbol  or  labd  claimed  as  a 
trade-mark  Is  so  constructed  or  worded  as  to 
make  or  contain  a  distinct  assertion  which  Is 
false,  no  property  can  be  claimed  on  It,  or,  in 
other  words,  the  right  to  the  exclusive  use 
of  It  cannot  be  malntali^d."  The  state- 
ments upon  plalnyiJft'2^|jiJ|je(Jo©Sl(3iPPel- 
lant  particularly  calls  attention  Ore  that 
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plaintiffs*  preparation  la  "the  only  remedy 
known  tbat  posltlTely  Btops  the  hair  falling 
out,"  that  It  la  "a  new  BClentlflc  dlBcovery," 
and  that  It  "cures  dandruff,  baldness,  and  all 
diseases  of  the  scalp  by  destroying  the  mi- 
crobes or  parasites  to  which  all  diseases  of 
the  scalp  are  due."  The  defendant  chal- 
lenges also  the  address  upon  the  label,  "New- 
bro  Drug  Co.,  68  West  Broadway,  N.  Y."  It 
will  be  observed  that  the  only  statements  of 
facts  In  this  label  are  the  address,  and  possi- 
bly the  claims  that  plaintiffs'  preparation  de- 
stroys microbes  and  parasites  to  which  dis- 
eases of  the  scalp  are  due,  and  tbat  such  dis- 
eases are  caused  by  microbes  or  parasites. 
As  to  the  address.  It  appears  that  the  plain- 
tiffs had  an  office  in  New  York  at  the  place 
named,  but  that  their  factory  and  piinclpal 
place  of  business  was  at  Butte,  Mont  The 
label  does  not  purport  to  say  where  the  prep- 
aration is  manufactured,  or  that  its  ingredi- 
ents come  from  any  particular  place,  or  tbat 
any  special  virtue  results  from  manufacture 
or  preparation  In  one  place  rather  than  an- 
other. The  address  is  obviously  Intended 
merely  to  notify  the  public  where  the  manu- 
facturers and  proprietors  may  be  reached, 
and  the  choice  of  a  great  business  ceuter  for 
an  office  for  this  purpose  Is  natural,  and  in 
no  way  calculated  to  deceive.  There  Is  a  con; 
slderable  amount  of  expert  evidence  In  the 
record  with  reference  to  the  causes  of  dan- 
druff and  baldness.  The  most  that  can  be 
said  with  reference  to  this  evidence  is  that 
ft  shows  a  conflict  of  opinion  among  experts 
upon  the  subject.  It  appears  that  some  emi- 
nent authorities  hold  that  dandruff  la  the  re- 
sult of  a  germ  or  parasite,  and  that  state- 
ments to  this  effect  are  to  be  found  in  xeputa- 
ble.  If  not  authorltatiTe,  text-books.  So  long 
as  the  question  is  an  open  one.  we  fall  to  per- 
ceive wherein  there  is  any  tnui  in  the  plain- 
tiffs' advertising  that  tbey  cure  -diseases  of 
the  scalp  by  killing  the  germ  or  parasite  by 
which  such  diseases  are  produced.  It  ap* 
pears  in  evidence  beyond  contradiction  that 
some  of  the  principal  ingredients  of  plain- 
tiffs' preparation  are  germicides,  and  have 
the  effect  of  killing  microbes  and  parasites, 
such  as,  according  to  the  plaintiffs'  claim, 
cause  the  diseases  in  question.  Th(»e  who 
believe  that  such  diseases  are  caused  by 
parasites  will  not  be  deceived  by  the  plain- 
tiffs' statements.  Those  who  do  not  so  be- 
lieve, seeing  that  plaintiffs  claim  only  to  kill 
the  germs  or  microbes,  and  do  not  pretend 
to  cure  the  diseases  in  any  other  manner,  are 
certainly  in  no  danger  of  deception.  In  view 
of  the  expert  evidence,  there  appears  no  rea- 
son to  think  that  plaintiffs'  claims  In  this  re- 
spect are  dishonest  or  fraudulent.  The  state- 
ments that  the  preparation  Is  a  "new  scien- 
tific discovery,"  that  it  cures  "all  diseases  of 
the  scalp,"  and  that  it  Is  the  only  known 
remedy  "that  positively  stops  the  hair  fall- 
ing out."  are  clearly  mere  statements  of 
opinion.  They  are  possibly  somewhat  sweeih 
ing,  or  even  extravagant   Bat  they  do  not 


transcend  the  ordinary  limits  of  what  is  usu- 
ally considered  fair  advertising;  and  in  a 
time  when  not  merely  superlatives,  trat  the 
utmost  resources  of  vocabulary,  are  scarcely 
able  to  meet  the  demands  of  everyday  adve^ 
tisements,  are  clearly  innocuous.  In  Samuel 
Brothers  &  Co.  t.  Hostettor  Co.,  118  Fed. 
257,  260,  55  C.  C.  A.  Ill,  the  court  say:  "It 
is  argued  that  no  one  preparation  can  possi- 
bly be  a  remedy  for  the  numerous  and  diveis 
ills  for  wlilch  the  label  declares  this  prepara- 
tion to  be  adapted,  and  that  the  evidence  for 
the  appellant  shows  that  a  preparation  con- 
taining so  large  a  percentage  of  alcohol  Is 
contralndlcated  for  many  of  fhose  aliments. 
The  court  will  not  attempt  a  minute  Invesd- 
gation  of  this  field  of  inquiry.  It  is  one  upon 
which  the  experts  dlffor.  ♦  •  •  The  argu- 
ment that  it  is  a  quack  medicine,  and  tbat 
It  is  injurious  to  the  human  system,  and  Is 
contralndlcated  for  some  of  the  ailments 
which  it  purports  to  cure,  comes  with  ill 
grace  from  those  who  Imitate  It  as  dosriy 
as  they  may  without  possessing  a  complete 
knowledge  of  its  formula,  and  by  unfair 
trade  sell  the  simulated  article  as  and  for  the 
genuine."  The  evidence  shows  tbat  the  de- 
fendant has  been  engaged  in  adulterating 
the  plaintiffs'  preparation,  In  using  the  bot- 
tles which  had  formerly  contained  such  prep- 
aration, with  their  original  labels,  for  the 
purpose  of  selling  a  preparation  of  his  own, 
and  in  selling  the  adulterated  preparation 
and  a  different  compound,  which  he  lilmself 
prepared,  to  persons  who  applied  to  him  for 
the  plaintiffs'  herpldde.  We  think  the  de- 
cree of  the  district  court  is  right,  and  should 
be  affirmed. 

It  is  therefore  recommended  that  the  de- 
cree be  affirmed. 

DUFFIB  snd  KIBKFATBICK,  GO,  eon- 
cnr, 

PER  OTTRIAM.  For  the  reasons  stated  m 
the  foregoing  opinion,  the  Judsment  of  the 
district  court  la  affirmed. 


MOHBICH  T.  SCBTWABTZ. 
(Suprems  Court  of  Nebraska.    Sept.  IT.  1903.) 

CHATTEL  MORTOAOS— FORBCLOSnRB  —  IN- 
JUNCTION—LB  ASB— LIEN  ON  CROPS. 

1.  "Notwithstanding  the  parties  to  a  chattel 
mortgage  have  stipulated  tnerein  for  the  fore- 
closure and  sale  of  the  mortgaged  property  bj 
advertisement  in  the  manner  authorised  by  stat- 
ute, a  court  of  equity  has  Jurisdlcdon  to  eitfr- 
taln  an  sction  therepn,  and  adjudicate  the  le- 
apective  rights  of  the  -partin  in  such  action. 
The  statutory  method  of  foreclosare  is  not  ex- 
clusive." Meeker  v.  Waldron  (Neb.)  87  N.  W. 
539. 

2.  Where  an  Injunction  ts  necessary  to  a  snc- 
cessful  foreclosure  of  a  chattel  mortgage,  It  is 
error  to  refuse  one. 

3.  In  foreclosing  a  lien  granted  upon  crops 
by  the  terms  of  a  lease.  It  is  competent  for  a 
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court  of  eqnitr  to  retaie  to  retain  more  of  the 
crops  tbmn  an  noceMarx  to  diadurge  tiio 

UnoDDt  dvCk 

Gommlstlniettf  Opfnlon.  Department  TXo. 
1.  Appeal  from  District  Court,  Cuming  Comi- 
t7;  OrsTee,  Judge. 

'■Not  to  be  officially  reported.*' 

Sidt  b7  Oo-liard  Momrlch  agalnrt  Jobann 
Sebwartx.  Judgment  for  defendant,  and 
plaintiff  appeals.  Modified. 

Courtrigbt  &  Sldner.  for  appellant   T.  M. 
Franae,  for  appellee. 

HASTINGS,  a  Two  qnestlonB  are  pre- 
sented in  this  >ippeal:  First  Had  tiie  plain- 
tiff  a  right  to  an  Injunction  as  an  adjunct 
to  fbreclosure  of  the  chattel  mortgage  set 
out  In  the  flrst  cause  of  action  T  Second.  Had 
be  a  right  to  a  Hen  upon  the  entire  crop 
raised  upon  Ibe  leased  prranlses  In  the  year 
1902.  and  also  to  hare  It  all  held  for  the 
satlsfactioD  of  that  Hen? 

July  24,  1902,  plaintiff  commenced  an  ac- 
tion In  the  district  court  of  Gaming  connty 
to  foreclose  a  chattel  mortgage  to  secure 
1615,  due  February  1,  1902.  upon  all  the 
crops  grown  for  the  season  1902  on  the  east 
half  of  28—22—6.  Cuming  county.  Neb.  He 
alleged  default  In  the  payment  of  the  amount 
dne;  no  salt  at  law;  and  a  sale  and  disposi- 
tion, without  the  knowledge  or  consent  of 
plaintiff,  by  defendant,  of  a  large  portion  of 
the  property  mortgaged,  and  that  he  was 
threatening  to  sell  the  remainder  of  the  crop, 
and  eouTert  tbe  proceeds  to  bis  own  use;  and 
tbat  plaintiff  was  without  adequate  remedy 
at  law  In  tbe  premises.  He  asked  an  Injnnc- 
tltm  against  the  sale  of  any  more  of  tbe  cn^. 
and  a  finding  of  tfie  amount  due  and  a  fore- 
cloBOxe.  For  a  second  cause  of  action  he  al- 
leged a  leasing  of  the  land  for  the  year  1903 
to  tbe  same  defendant  for  the  same  sum  of 
$616,  dne  February  1, 1903,  and  that  the  lease 
contained -an  agreanmt  to  mortgage  tbe  crop 
aa  aecnrl^  upon  demand;  that  he  had  de- 
manded comirilance  with  tills  agreement  end 
the  chattel  mortgage  bad  been  refused;  tbat 
defendant  was  InsolTent,  and  plaintiff  had 
no  adequate  remedy  at  law.  and  defendant 
waa  about  to  sell  and  dispose  of  the  crop,  j 
Copy  of  the  mortgage  and  lease  waa  attached  | 
to  the  pleadings.  A  temporary  Injunction  i 
was  allowed  by  fbe  connty  Judge  upon  the 
glriDg  ot  an  undertaking  In  tbe  sum  of  fSOO. 
which  waa  given.  Tbe  defendant  answered, 
admitting  the  allegations  «cept  as  to  bis 
Insolvency  and  hisi  sale  of  tbe  cn^  without 
the  consent  of  the  mortgagee.  He  claimed 
to  own  property  to  tbe  amount  of  $3,455  over 
all  incumbrances;  that  be  had  fed  part  of  tbe 
com  crop  of  1901  to  cattle  with  the  plaln- 
tlflTs  amsent;  and  tbat  plaintiff  had  a  com- 
plete and  adequate  remedy  at  law.  As  to 
tbe  second  cause  of  action,  be  admitted  the 
leasing  of  tbe  premises,  and  tbe  giving  of  the 
note  and  altering  Into  tbe  contract;  that  he 
was  fftrmlng  the  crop;  that  he  was  entirely 
Krtvent;  and  tbat  plaintiff  bad  an  adequate 


remedy  at  law.  A  motion  was  made  to 
vacate  the  temporary  Injunction,  upon  which 
tbe  district  judge  vacated  the  Injunction  as 
to  the  crop  of  1901  on  tbe  ground  that  plain- 
tiff had  an  adequate  remedy  at  law,  and 
modified  the  Injunction  as  to  the  crop  of  1902 
so  as  to  permit  tbe  defendant  to  use  neces- 
sary feed  for  his  stock.  At  tbe  trial  the 
court,  as  above  indicated,  entered  a  decree 
foreclosing  the  chattel  mortgage  on  the  re- 
mainder of  the  crop  of  1901,  but  found  that 
the  injunction  was  lmiRY>per,  and  should 
stand  dissolved;  found  an  equitable  lien  upon 
the  crop  of  1002  and  as  to  100  acres  of  corn 
and  wheat,  and  as  to  this  continued  tbe  iu- 
Jnnctlon,  but  as  to  the  rest  of  Ibe  oop  of 
1902  tbe  Injunction  was  dissolved. 

As  above  stated,  platotlfl  appeals,  and  com- 
plains of  so  much  of  tbe  decree  as  released 
the  remainder  of  the  crop  of  1902,  the  dis- 
charge of  tbe  injunction  against  the  sdllng 
of  what  vras  left  of  the  crop  of  1901.  An 
examination  of  tbe  evidence  does  not  show 
that  anything  was  lost  to  the  plaintiff  by 
reason  of  tbe  conrf  s  refusal  to  hold  tbe  re- 
mainder of  tbe  crop  at  1902.  If  the  court 
retained  enough  of  this  crop  to  discharge 
plaintiffs  lien,  we  are  totally  unable  to  see 
how  equity  could  require  anything  more. 

The  other  complaint— of  the  discbarge  of 
the  injunction  as  to  the  crop  of  1901,  and  the 
dismissal  of  that  portion  of  tbe  plaintiff's 
action,  and  tbe  finding  that  plaintiff  was 
not  entitled  to  any  injunction  In  tbe  fbre- 
closure  of  bis  chattel  mortgage— we  tblnk 
cannot  be  sustataied.  In  BCeefcer  v.  Waldron 
(Neb.)  87  N.  W.  539,  it  is  bold  that  tbe  fact 
that  a  sale  ot  mortgaged  properly  1^  adver- 
tisement Is  stipulated  for  does  not  deprive  a 
court  of  equity  of  jurisdiction  to  foreclose  the 
mortgage.  It  is  clear,  therefore,  tbat  the 
.fact  that  a  replevin  suit  to  obtain  posseoslon 
was  available  to  the  plaintiff  did  not  oust 
equity  of  Its  Jurisdiction  to  aid  plaintiff  in 
enforcing  bis  mortgage  was  called  for  under 
tbe  evidence  In  this  case.  The  property  was 
mortgaged  in  tbe  form  ot  a  growing  crop. 
A  sale  In  the  open  market  would  divot  tbe 
plaintUTs  Hen,  and  .the  defendant  was  selling 
it,  and  in  fact  continued  to  sell  It  after  the 
Injunction  was  dissolved.  Only  a  small  por- 
tion of  tiie  property  covered  by  the  mortage 
remained  when  tbe  decree  was  entraed.  If, 
as  the  Waldron  Case  hold%  and  tiie  weight  of 
antbcn-ity  Indicates^  plaintiff  had  a  right  to 
abandon  tbe  stipulated  sale  and  foreclose  in 
equity,  he  plainly  bad  a  right  to  an  Injunc- 
tion to  render  that  foreclosure  ^ectnal. 

It  Is  recomm«ided  tbat  so  much  of  tbe  find- 
ing and  decree  as  denied  tbe  plaintiff  a  right 
to  an  Injunction  against  the  sale  of  the  mort- 
gaged crop  of  1901  be  reversed  and  set  asld^ 
and  tbe  remainder  of  tbe  decree  affirmed. 

AMES  and  OLDHAM.  CO.,  concur. 

PER  CURIAM.  The  conclnvlons  reached 
by  tiie  Oommi88lone^iAI«d|M)9@eek^(@,  It 
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appeadng  that  the  adoption  of  the  recom- 
mendations made  will  result  In  a  right  de- 
cision of  tbe  cause.  It  Is  ordered  that  bo 
much  of  tbe  finding  and  decree  of  the  dis- 
trict court  as  denied  the  plalntiflC  a  right  to 
an  injunction  against  the  eale  of  the  mort- 
gaged crop  of  1901  be  reversed  and  set  aside, 
and  tbe  remainder  of  the  deoee  be  affirmed. 


FAT  T.  CHICAGO,  B.  &  Q.  E.  CO. 
(Supreme  Court  of  Nebraska.    Sept.  17,  1903.) 

INJURY  TO  BMPLOYfi-OONTRIBUTORY  NEGLI- 
OENCE— DIRECTING  VERDICT. 
1.  Upon  the  evidence  disclosed  by  this  record  | 
the  action  of  the  district  court  in  directing  a 
verdict  for  the  defendant  is  approved. 

Commissioners*  Opinion.  Department  No. 
1.  Error  to  District  Court,  Sheridan  Connty; 
Klnkald,  Judge. 

"Not  to  be  offlcially  reported." 

Action  by  Martha  B.  Fay  against  tbe  Chi- 
cago, Burlington  &,  Quincy  Railroad  Com- 
pany. Judgment  for  defendant,  and  plaintiff 
brings  error.  Affirmed. 

C.  Patterson  and  M.  F.  Harrington,  tor 
plaiuUff  In  error.  N.  K.  Griggs,  for  defend- 
ant in  error. 

AMES,  C.  lilchael  R.  Fay  was  an  experi- 
enced car  repairer  employed  by  the  defendant 
railroad  company  at  a  gravel  pit  Over  and 
across  one  of  the  tracks  of  the  company  was 
a  structure  called  a  "trap,"  being  a  sort  of 
raised. platform  upon  which  the  gravel  waa 
carried,  and  through  a  bole  or  trap  In  which 
the  latter  was  precipitated  upon  cars  snc- 
cesslvely  standing  and  being  loaded  under- 
neath. The  general  direction  of  the  track 
was  north  and  south.  It  extended  northward 
from  the  trap  about  450  feet  upon  a  grade 
inclining  southwards  at  about  1  per  cent. 
At  ttie  time  of  tbe  accident  hereafter  men- 
tioned there  were  three  loaded  and  three  emp- 
ty cars,  all  coupled  together  and  standing  up- 
on this  Incline,  where  they  bad  shortly  before 
been  placed  by  tbe  defendant's  train  men. 
The  three  farthest  from  the  trap  were  loaded, 
and  the  remaining  three  were  empty,  and  so 
placed  for  tbe  purpose  of  being  loaded.  The 
six  cars  were  In  Immediate  contact  with  each 
other.  The  empty  car  farthest  south  was  in 
need  of  some  repair,  and  Fay  bad  marked 
upon  Its  side  the  words  "Bad  order";  but  it 
Is  not  shown  that  any  of  the  other  servanto 
of  tbe  company  knew  of  this  fact,  and  we 
tblnk  It  is  immaterial.  It  is  not  shown  that 
the  arrangement  of  tbe  cars  was  unusual,  or 
that  Fay  was  Ignorant  of  it.  On  the  con* 
trary,  it  is  shown  that  the  methods  employed 
were  such  as  were  usual  and  customary,  and 
that  Kay.  who  was  a  man  of  experience  and 
good  Intelligence,  must,  from  his  long  service 
in  the  capacity  of  repairer,  have  been  famil- 
iar with  tbem.  On  tbe  north  end  of  the  tbhrd 
car  northward  from  the  trap  was  an  employ^ 
of  the  company  named  CafCery.  He  was  call- 
ed a  "spotter."  It  was  lila  duty  to  loosen  tbe 


brakes  upon  the  empty  cars  and  oncoaple 
them  BO  as  to  move  tbem  forward  to  suc- 
cessive positions  under  the  trap  for  loading. 
While  he  was  In  this  position.  Fay  told  lilin 
that  the  brakes  on  the  car  nearest  the  trap 
needed  to  be  fixed,  and  went  under  tbe  car 
presumably  for  the  purpose  ot  repairing  them. 
Shortly  afterwards  he  came  out  from  under 
the  car,  saying  to  Caifrey.  "All  right,"  as  in- 
dicating that  the  repabrs  bad  been  accom- 
plished. Caffrey  tben  set  the  brake  upon  the 
loaded  car  Immediately  north  of  that  upon 
which  be  was  standing,  loosed  the  brake  up- 
on tbe  latter,  and  moved  tbe  three  "emptle!i" 
'  toward  the  trap,  and  finally  reset  tbe  last- 
mentioned  brake,  and,  stepping  upon  the 
next  car  south,  uncoupled  it  from  that  which 
he  bad  just  left,  and  allowed  It  to  separate 
from  the  other  and  to  move  forward  with  the 
southernmost  car  some  two  feet  furtlier. 
About  a  minute  afterwards,  or  from  S  to  10 
mhiutes  after  Fay  had  said  "All  right,"  tbe 
three  loaded  cars.  Impelled  by  tbelr  own 
weight,  moved  down  the  track,  and,  coming 
In  contact  with  tbe  "empties,"  moved  them 
forward  several  feet.  Fay  was  at  once  found 
under  tbe  southernmost  car,  where  he  had 
Boirered  injuries  resulting  shortly  afterwards 
in  his  death.  During  tbe  time  these  events 
were  occurring  there  were  two  other  cars  un- 
der the  trap,  and  Sbultz,  another  "spotter," 
was  engaged  In  "pinching"  or  moving  tbem 
gradually  forward  by  means  of  an  Iron  bar; 
but  no  one  saw  the  deceased  after  he  came 
from  under  the  car  as  above  mentioned,  until 
he  was  found  under  it  at  tbe  time  of  tbe 
casualty.  The  action  Is  in  t)ehalf  of  the  wid- 
ow and  next  of  kin.  At  the  close  of  the  trial 
the  court  instructed  a  verdict  for  the  defend- 
ant, and  tbe  plaintiff  prosecutes  error. 

It  was  shown  without  contradiction  tliat 
the  customs  and  rules  of  the  defendant  com- 
pany regulating  the  conduct  of  brakemen  of 
freight  cars  at  stations  and  sidings  are  not 
applicable  to  gravel  pits,  and  that  the  de- 
ceased knew  that  on  a  previous  occasion  a 
car  standing  upon  this  Incline  had  moved 
forward  from  its  own  weight,  and  came  into 
violent  contact  with  other  care  In  front  of 
It,  causing  injuries  to  the  latter,  which  he 
had  repaired.  It  was  also  shown  without 
dispute  that  it  was  the  duty  of  tbe  deceased, 
before  going  under  a  car  standing  on  the 
track  for  the  purpose  of  repairing  it,  to  notify 
the  "spotters"  of  his  Intention  so  to  do,  and 
to  set  tbe  brakes,  or  to  see  to  it  that  they 
were  set,  upon  the  car  next  above  that  which 
he  was  about  to  go  under,  and  that  he  was 
provided  with  blocks  to  put  under  the  wheels 
of  the  car  to  prevent  Its  moving  and  with  a 
Sag  to  affix  to  the  car  to  indicate  that  be 
was  in  a  place  of  danger.  It  is  also  on  con- 
tradicted that  be  observed  none  of  these 
precautions,  but  that,  on  the  contrary,  he 
notified  Caflery,  In  effect,  that  he  had  com- 
pleted tbe  repair  of  the  car  In  question,  and 
that  no  further  precaatioii->with  reH>ect  to  it 
was  called  foi;  oi^I^ft  t^diui^iOg  Bddch  be 
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was  anbject  were  obrlona,  and  were  to  an 
Important  degree  Increased  by  hla  own  lack 
of  iH^lnaiy  care  and  pmdence.  It  1>  true, 
as  counsel  for  the  plalntUE  urges,  tbat  tlie 
putting  up  of  a  flag  or  notification  to  ORflery 
would  not  liaTe  prevented  the  vlolNit  moTe- 
ment  of  the  car  as  a  result  of  tbe  collision; 
but  fbe  setting  of  the  brake  on  the  adjacent 
car,  and  the  blocking  of  the  wheels,  bad  these 
things  been  done,  would  have  had  a  tendency 
BO  to  do,  and,  had  CafCeiy  been  notified,  be 
might,  perhaps,  have  used  greatw  care,  or 
hare  warned  the  deceased  against  so  rash 
an  act  as  going  under  the  car  in  Its  then  dan- 
gerona  position.  It  is  difficult,  if  not  impoa- 
sible,  to  point  with  precision  to  tbe  primary 
cause  of  the  accident.  As  Fay  must  tiave 
known.  It  was  customary  and  necessary, 
when  leaving  the  cars  in  ^ce  upon  the  in- 
cline, to  set  but  one  brake  on  every  second 
car  BO  aa  to  (adUtate  Uw  putting  of  them 
In  motion  by  means  of  their  own  gravity. 
That  la,  every  alternate  car  depended  by  its 
couplings  from  the  car  next  above  it,  which 
was  held  in  place  by  a  single  brake  doing 
service  for  both.  That  the  cars  so  situated 
were  in  a  state  of  very  unstable  equilibrium, 
extremely  Ukely  to  be  overthrown  by  any 
comparatively  slight  shock  or  dlatnrbance, 
such  ae  was  incident  to  the  detaching  of  cars 
from  the  train,  must  have  been  glaringly  ob- 
vious to  every  one.  It  was  equally  apparent 
that  tbe  going  under  a  car  and  repairing  it 
anywhere  on  this  incline  was  an  exceedingly 
hazardous  occupation.  When  Gaffery  bad 
been  told  that  the  car  was  "all  right,"  he 
was  Justified  In  sunneing  that  the  Hack  was, 
and  would  remain,  free  from  Intmaton  by  tbe 
deceased,  at  least  until  be  should  be  notified 
to  the  contrary.  I^  as  plaintiff  contends, 
be  afterwards  took  less  pains  than  he  might 
have  done  to  set  tbe  brakes  firmly  on  the 
four  cars  left  at  tbe  northern  end  of  tbe 
track,  still  such  conduct  does  not  convict 
him  of  negligence  with  respect  to  tbe  life  or 
peratm  of  tbe  deceased,  for  be  might  reason- 
ably have  tett  assured,  bad  tbe  subject  en- 
tered his  mind,  tbat  tbe  wmst  consequence 
of  a  coUfsion  such  as  occurred  would  be  in- 
jury to  tbe  proper^  of  tbe  defendant  In 
view  of  all  these  clrcometances  no  greater 
care  was  demanded  of  any  other  servant  of 
the  company  than  was  required  of  the  de- 
ceased lilmself.  and  it  Is  evident  that,  if  his 
second  and  undiscovered  presence  under  the 
ear  had  caused  an  injury  to  Caffery,  there 
would  have  been  at  least  as  valid  a  reason  few 
holding  file  company  Uable  on  account  of  the 
negligence  <^  the  fwmer  as  there  la  now  for 
a  like  holding  because  of  that  of  the  latter. 
We  are  much  Indined  to  the  opinion  that  tbe 
deceased  and  Gaffery  were  fellow  servants 
within  the  meaning  of  tbe  rule  which  relieves 
an  employw  from  liability  to  one,  cansed  by 
the  negligence  of  the  other;  but  we  have 
purposely  refrained  from  deciding  or  discuss- 
ing the  question  because  the  contributory 
oegUgenoe  of  tbe  deceased  seans  to  us  suf- 


ficient for  the  dlspoltltlon  of  ttw  case.  It 
seems  to  us  that  no  oUier  inference  than  tbat 
bis  negligence  was  contributory  to,  if  not  tbe 
proximate  cause  of,  his  injury,  can  be  drawn 
from  the  undisputed  facte  In  the  case,  and 
we  recommend  that  the  Judgment  itf  tlie  dis- 
trict court  be  affirmed. 

HASTINGS  and  OLDHAM,  OO,  concur. 

PEB  GTTRIAM.  The  contdtnlons  reached 
by  the  Oommlssioners  are  appr6veit  and,  it 
api>earlng  that  the  adoption  of  the  rec- 
onimendatl(ps  made  will  result  in  a  right  de- 
cision of  tbe  cause,  it  Is  ordered  that  the 
Judgment  of  tbe  district  court  be  affirmed. 


JB8SBN  V.  DONAHUB. 

(Supreme  Oonrt  of  Nebraska.    Sept.  17.  1903.) 

BASTARDY— BVIDBNCE— WITHDRAWING  ISSUE 
—INSTRUCTIONS. 

1.  Bvldeiice  ezamiaed,  and  held  sufficieot  to 
Bnstain  the  verdict. 

2.  Where  a  material  fact  is  conclusively  es- 
tablished by  the  evidence,  it  Is  oot  error  to 
omit  or  reftise  to  submit  such  fact  to  the  Jury, 

3.  It  is  not  error  for  the  trial  court  on  Its  owd 
motion  to  recall  the  jury,  and  give  additional 
iDstructlons,  after  th^  have  retired  for  delibera- 
tion. 

4.  IziBtructbns  examined,  and  held  not  er- 
roneona. 

Commissioners'  Opinion.  Department  No. 
2.  Error  to  District  Court,  Buffalo  County; 
Sullivan,  Judge. 

"Not  to  be  officially  reported." 

Action  by  Carrie  Donahue  against  Jobann 
H.  Jesaen.  Judgment  for  plaintiff,  and  de- 
fendant brings  error,  Afilrmed. 

E.  A.  Cook  and  O.  W.  Fox,  for  plaintiff 
in  error.  H.  M.  Slndahr,  for  defendant  in 
error. 

ALBERT,  O.  This  la*  a  proceeding  In  bas- 
terdy,  wherein  Jobann  H.  Jessen  is  charged 
with  the  paternity  of  an  Illegitimate  child. 
A  trial  In  the  district  court  resulted  in  a 
verdict  of  gnllty,  and  a  Judgment  Ux  tbe 
support  of  tbe  ctdld.  The  defendant  brings 
error. 

The  main  contention  of  flie  defendant  Is 
tbat  tbe  verdict  is  not  snstelned  by  sufficient 
evidence.  It  would  serve  no  nsefnl  purpose 
to  set  oot  the  testimony.  As  usual  In  cases 
of  this  Und,  th^  Is  no  direct  testimony, 
save  that  given  by  the  reapective  parties. 
Tbe  testimony  of  tbe  complainant  is  clear 
and  positive  that  the  defendant  la  the  father 
of  the  child;  that  of  the  defendant  la  equally 
clear  and  positive  tbat  he  is  not  The  tes- 
timony of  each  Is  cwrobwated  by  tbat  of 
other  witnesses.  There  are  also  facte  and 
drcumstances  shown  in  evidence  which  tend 
to  discredit  the  testimony  given  by  tbe  re- 
spective parties.  This  is  a  dvll  proceeding, 
and  a  bare  preponderance  of  tbe  evidence  la 
sufficient  to  sustein  a  verdict  of^ilty.  Alt- 
schuler  T.  Algaaa.  16  |?|^^fe®OgSei; 
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Olson  T.  Fetenon.  88  Neb.  858,  60  N.  W.  15S; 
Sti-iekler  t.  Orasi.  82  Neb.  811,  49  N.  W.  804; 
Dukehart  t.  Goagbmaii,  86  Neb.  412»  54  N. 
W.  680;  Robb  T.  Hewitt.  30  Neb.  217,  58  N. 
W.  88;  DuTlson  t.  GrUBe,  47  Neb.  820.  66 
N.  W.  82S.  The  erldence  Is  of  sncb  a  char- 
Actra  tbat  reasonable  minds  might  draw  ex- 
■actly  opposite  inferences  from  it  It  is  well 
known  that  under  sncb  circumstances  a  ver- 
dict which  Is  only  required  to  be  supported 
hy  a  preponderance  of  the  eridaice  will  not 
be  dtaturbed.  ' 

It  la  next  contended  tbat  the  court  erred 
tai  omitting  to  charge  the  Jury  tbgt  the  bur- 
den was  upon  the  plaintiff  to  show  tbat  she 
was  a  resident  of  the  county  where  tlie  ac- 
tion was  brought  at  the  time  of  flUng  her 
■complaint  Tliis  contention.  In  Tlew  of  the 
recwd,  cannot  be  suatalned.  The  evidence  is 
clear  and  uncontradicted  that  the  complain- 
ant was  an  actual  resident  of  the  county 
where  the  complaint  was  filed.  The  term 
"resident**  or  "residence."  as  applied  to  the 
-complainant,  la  not  used  in  the  sense  in  wtiicb 
it  iB  employed  In  the  Civil  Code,  but  applies 
as  well  to  the  county  in  which  the  mother 
•of  the  child  may  actually  reside,  and  which 
la  liable  to  be  charged  with  Its  support,  al- 
though she  may,  in  effect,  tiave  a  home  in 
■another  county  or  state.  While  the  proceed- 
ings may  be  brought  In  the  county  where 
tlie  mother  has  a  legal  settlement  it  may 
also  be  brought  and  prosecuted  to  Judgment 
in  the  connty  of  taer  actual  residence.  Clark 
T.  Oarey,  41  Neb.  780,  60  N.  W.  7a 

The  court  gave  the  following,  as  part  of  its 
-charge  to  the  Jury:  *'In  considering  and  de- 
termining what  weli^t  or  effect  you  wlU 
give  tb»  testimony  of  each  witness,  yon 
■hould  take  Into  ctmslderation  what  interest 
or  want  of  Interest  the  witness  had  in  tlie 
result  of  the  suit,  bis  or  hw  demeanor  upon 
the  stfmd,  the  apparent  intelligence  or  want 
-of  Intelligence  of  the  witness,  the  opportunl^ 
or  want  of  <q^>ortunl^  of  the  witnesses  for 
knowing  the  facts  concerning  which  th^  tes- 
tify, the  probability  or  Imiwobabllity  of  the 
tacts  related  by  the  witnesses,  and  their  ap- 
parent candor  and  fairness,  or  want  of  such, 
where  witnesses  directly  contradict  each  oth- 
-er.  Tou  should  consider  all  the  testimony  in 
the  case,  and,  after  considering  It  all,  and 
the  surrounding  ctrcnmstances  appearing  on 
the  trial,  determine  which  of  the  witnesses 
are  the  most  worthy  of  credit  and  give  cred- 
it accordingly."  One  objection  urged  against 
the  foregoing  instruction  is  the  use  of  the 
word  "effect"  in  connection  with  the  word 
"weight"  The  defendant  insists  that  the 
words  do  not  mean  the  same  thing,  and  that 
used  together,  they  had  a  tendency  to  con- 
fuse the  Jury.  We  are  unable  to  concur  in 
ttiat  view.  The  two  words,  as  used  in  the 
instroction,  mean  precisely  the  same  thing, 
MBd  tfther  of  tbem  expresses  the  idea  the 
learned  Judge  sought  to  conv^  to  the  Jury. 
'The  use  of  both  to  convey  the  same  Idea  was. 
■ns  doubt,  to  make  the  meaning  more  clear. 


and  the  language  Ot  the  instmcUfMi  more 

forcible. 

Anothar  objection  mged  against  thto  In- 
struction Is  based  on  the  clause,  "where  ^t- 
nesses  directly  contradict  each  other."  The 
defendant  contends  that  by  the  use  of  mcb 
clause  the  Jury  were  liable  to  infer  that  tlie 
instruction  applied  only  to  testimony  of  such 
witnesses  whose  testimony  was  ccHitra dieted. 
We  do  not  thhik  it  probable  tbat  tbe  Jury 
drew  any  such  Inference;  but  assuming  ttut 
they  did,  and  tbat  tbe  court  Intended  tbat 
they  should,  it  does  not  t<Atow  tbat  the  in- 
struction is  OToneons.  The  matters  which 
tbe  court  instructed  that  the  Jury  should 
take  Into  account  in  weighing  the  teetlinony 
are  matters  which  they  undoubtedly  should 
take  into  account  where  the  testimony  la  tbat 
of  witnesses  who  contradict  each  other.  Con- 
sequently,  it  would  not  be  improper  for  them 
to  take  such  matters  Into  account  In  weigh- 
ing testimony  which  has  been  contradicted 
by  other  witnesses.  Hence  the  Instruction, 
ev^  if  limited  in  its  application  as  tbe  de- 
fendant nmtends  tbe  Jury  may  have  limited 
it  was  not  improper.  The  most  tliat  can  be 
said  is  tbat  ttie  court  should  liave  given  an- 
other Instruction  applicable  to  the  testimony 
not  covered  tbe  InBtructlon  given.  But 
as  no  complaint  Is  made  of  such  omlBsion, 
and  as  no  such  instruction  was  tendered,  tbe 
omission  to  give  it  is  not  available  as  error. 

Another  objection  to  tills  Instruction  is 
baaed  on  ttie  closing  paragraj^  Tbe  defend- 
ant Insists  that  in  the  use  of  the  worda,  "and 
the  surrounding  ctrcnmstances  appearing  on 
tbe  trial,"  the  court  wred,  because  It  did 
not  limit  the  Jury  to  the  con8ld«atk>n  <tf 
such  matters  as  were  directly  connected  with 
the  testimony  <^ered  on  the  trlaL  We  do 
not  think  this  objection  la  well  founded. 
Tbe  phrase,  "circumstances  appearing  on  the 
trial"  Is  the  equivalent  of  "drcumstanoes 
shown  on  the  trial,"  and  we  do  not  tblnk 
tbat  a  Jury  of  ordinary  InMllgence^  after 
having  been  Instructed  that  the  complainant 
was  required  to  establish  her  charge  by  a 
preponderance  of  the  evidence,  were  at  all 
likely  to  have  InCerred  that  they  wne  at 
liberty  to  take  into  account  matters  not 
shown  In  evld^ice. 

After  the  Jury  had  retired  to  dtilboate  on 
their  verdict  the  court  on  its  own  motion, 
recalled  them,  and  gave  the  following  in- 
stroction; "Xon  now  have  been  d^beratlng 
upon  your  verdict  for  m<a«  than  20  hours. 
Now,  where  a  Jury  finds  a  difficulty  In  agree- 
ing, and  the  various  Jurors  entertain  dlffnent 
ideas  concerning  the  evidence  or  the  infer- 
ences and  conclu8l<ma  to  be  draws  fbeKtam, 
it  is  tbe  dn^  of  each  juror  to  patlmtly  VMtea 
to  and  consider  the  argument  of  bis  feDow 
Jurors,  with  an  bonest  desire  to  ssoertaln  the 
truth  of  the  mattera  concerning  wblch  jaa 
disagree.  No  Juior  should  contend  for  his 
original  Ideas  or  conclusions  concerning  mat- 
ters of  disagreement  after  be  has  becone 
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wrong.  No  Juror  staoald  hold  out  through 
a  sph^t  of  stttbbomnesa  Neither  should  a 
Jnror  permit  the  friendship  or  admiration, 
the  ill  feeling  or  prejudice,  he  may  enter- 
tain for  any  counsel  connected  with  the  case, 
to  influence  him.  Oonaiderable  time  has  been 
consumed  In  the  trial  of  this  case.  It  is  not 
probable  that  further  eTldence  can  be  fur- 
nished another  Jury  In  the  trial  of  the  case 
If  you  are  Qually  discharged  because  yon  can- 
not agree  and  the  case  is  again  tried.  You 
are  probably  In  aa  favorable  [wsition  to  de- 
cide tlie  case  as  another  Jury  can  be.  I  want 
you  to  realize  that  it  Is  your  work  and  your 
duty  to  decide  this  case,  and  to  decide  it  cor- 
rectly. I  hope  you  will,  on  retiring  to  your 
room,  do  so.  each  with  the  honest  consclen- 
tloas  desire  to  agree  and  to  return  a  verdict 
which  Is  Justified  by  the  evidence  and  the 
law.  and  which  will  meet  the  approbation  of 
your  own  conscience."  In  regard  to  the  fore- 
going instruction,  the  defendant  first  contends 
that  the  court  bad  no  authority  to  Instruct 
the  Jury  after  they  had  retired,  except  upon 
tht?  request  of  the  Jury,  as  provided  by  sec- 
tion 287.  Code  Gl-r.  Proc.  Such  Is  not  the 
rule.  This  court  has  held  that  the  recalling 
of  the  Jury  for  further  Instructions  is  so  far 
within  the  discretion  of  the  trial  court  as 
not,  of  itself,  to  present  a  subject  Cor  review. 
McClary  v.  Stull.  44  Neb.  175,  62  N.  W.  501. 
Thompson,  In  his  work  on  Trials,  at  section 
2363,  says  that  it  is  the  privilege  of  the  pre- 
siding Judge  to  recall  the  Jury  and  give  them 
additional  instructions,  until.  In  his  opinion, 
he  has  fully  poflsesBed  their  minds  of  the  law 
of  the  case. 

Another  objection  urged  against  the  last 
Instruction  is  that  it  had  a  tendency  to  cause 
some  of  the  Jurors  to  abandon  their  personal 
opinions  and  convictions,  and  to  force  a  ver- 
dict. We  do  not  tlilnk  the  instruction  Is  open 
to  that  objection.  It  is  a  well-known  fact 
that,  after  a  prolonged  controversy,  pride  of 
opinion  is  apt  to  blind  the  eyes  to  the  truth. 
The  instruction  under  consideration  was  well 
calculated  to  impress  upon  the  Jury  that  they 
were  not  to  be  Influenced  by  such  pride,  and 
to  direct  their  attention  to  their  real  duties. 
A  similar  Instruction  was  upheld  In  Com.  v. 
Taey.  S  Custa.  (Mass.)  1.  In  Allen  v.  Wood- 
son, 60  Oa.  53,  an  instruction  that  the  case 
bad  been  troublesome,  had  cost  much  time 
and  trouble  to  Investigate,  and  that,  there- 
fore, there  should  be  a  verdict,  was  held 
proper,  ttee,  also,  Pierce  v.  Rehfuss,  35  Mich. 
53;  State  v.  Rollins,  77  Me.  380;  Thompson 
OD  Trials,  1  2302. 

We  discover  no  error  in  the  record,  and 
recommend  that  the  Judgment  of  the  district 
court  be  affirmed. 

BARNES  and  GLANVILLE,  CC,  concur. 

PE^H  CURIAM.    The  conclusions  reached 
by  the  Commiasloners  are  approved,  and, 
It  appearing  that  the  adoption  of  the  rec- 
96N.W.-41 


ommendations  made  will  result  In  a  right  de- 
cision of  the  cause,  It  la  ordered  that  the  Judg- 
ment of  the  district  court  be  affirmed. 


BEST  v.  OROLAPP  et  a!. 

(Supreme  Court  of  Nebraska.    Sept.  17,  1903.) 

SPECIFIC  FERFORUANCE-AQREBHENT  TO 
MAKB  WIUr-RSVOCATION— TRUST- 
FART  FBRFORBfANCB. 

1.  An  agreement  to  devise  land,  upon  sufB- 
cient  consideration,  may  be  enforced  specifical- 
ly in  a  proper  caae. 

2.  It  is  snlflcient  if  the  agreement  Is  that  the 
promisee  shall  receive  the  property,  or  t^t  it 
shall  be  left  him  at  the  decease  of  the  prom- 
isor. There  need  not  ba  an  express  promise  to 
make  a  will. 

3.  Eqoi^  will  impress  a  trust  upon  the  prop- 
erty in  such  cases,  which  will  follow  it  into  the 
bands  of  personal  representatives  or  devisees 
of  the  promisor. 

4.  An  agreement  to  leave  proper^  by  will  is 
not  ambulatory  or  revocable  after  performance 
on  the  part  of  the  promisee. 

5.  Part  performance  of  such  a  character  that 
the  court  cannot  restore  the  promisee  to  the 
situation  In  which  he  was  when  the  agreement 
was  made,  or  compensate  him  In  damage  is 
sufficient  to  take  the  case  out  of  the  statute  of 
frauds. 

(Syllabus  by  the  Court.) 

Commissioners'  Opinion.  Department  No. 
3.  Appeal  from  District  Court;  Johnson  Coun- 
ty; Letton,  Judge. 

Suit  by  Charles  Best  against  Helen  Grolapp 
and  others.  Judgment  for  plaintiff.  Defend- 
ants appeaL  Affirmed. 

M.  B.  0.  True  and  Jaa.  E.  Phllpott,  for 
appellants.  U  C.  Chapman  and  J.  B.  Dong- 
las,  for  appellee. 

POUND,  C.  This  Is  a  suit  to  quiet  titie. 
The  plaintiff,  who  Is  In  possession  of  the 
premises  in  controversy,  alleges  that  on  the 
22d  day  of  May,  1899,  and  for  many  years 
prior  thereto,  bis  father,  now  deceased,  was 
the  owner  and  in  possession  of  the  property; 
that  bis  father  was  an  old  man  at  that  time; 
that  all  his  children  were  of  full  age,  and  liv- 
ing out  of  the  state,  and  that  bis  wife  was 
divorced:  that  under  these  circumstances,  liis 
father,  being  without  suitable  care,  atten- 
tion, and  protection,  agreed  with  the  plaintlfT, 
who  was  then  In  business  in  the  state  of  Kan- 
sas, that  if  the  plaintiff  would  abandon  his 
business  there,  and  return  with  his  family 
to  the  property  in  controversy,  take  charge 
thereof  and  of  the  father,  and  provide  him 
with  suitable  home  and  attention  until  bis 
deiith,  the  plaintifC  should  receive  at  his  death 
the  land  in  question,  and  other  property  not 
material  to  this  controversy.  He  further  al- 
leges that,  In  pursuance  of  and  part  perform- 
ance of  said  agreement,  and  in  reliance  there- 
on, be  closed  out  bis  business  in  Kansas,  sold 
his  property  In  that  state,  except  such  as  he 
could  use  at  his  father's  home  in  Xebraslui. 
and  removed  to  the  property,  upon  which  he 
and  bis  family  have  raided  ever  since:  that 
Digitized  byVoOOQlC 
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be  performed  In  all  respects  everytlilng  on  his 
part  to  be  done  and  performed  under  said 
agreement;  and  that  be  assumed  and  paid 
all  tbe  funeral  expenses  and  expenses  of  the 
last  Illness  of  his  father,  and  all  other  claims 
that  might  be  charged  as  debts  against  bis 
father's  estate,  including  certain  expenses  of 
removing  a  cloud  upon  his  father's  title  to  the 
property.  He  also  alleges  that  bis  father  died 
on  tbe  14tb  day  of  March,  lUOl,  and  that  five 
of  tbe  children  and  heirs  at  law  of  bla  father 
have  since  that  time  conveyed  and  quitclaim- 
ed to  him  all  title  or  Interest  which  they  might 
have  In  the  property.  Three  children  and  the 
belrs  of  a  fourth,  deceased,  who  have  not  ec- 
ecuted  such  conveyances,  are  made  defend- 
ants, and  the  petition  prays  that  tbe  title  to 
the  property  may  be  quieted  In  the  plaintiff 
as  against  them.  The  trial  court  found  gen- 
erally for  the  plaintiff,  and  against  the  de- 
fendants, and  rendered  a  decree  as  prayed 
for. 

We  think  the  findings  and  decree  are  right 
and  abould  be  affirmed.  An  agreement  to  de- 
vise land,  upon  sutHclent  consideration,  may 
be  enforced  specifically  In  a  proper  case. 
Howe  T.  Watson,  179  Mass.  30,  60  N.  E.  415; 
Bird  V.  Jacobus,  113  Iowa,  194,  84  N.  W. 
1062;  Whltou  V.  Whiton,  179  lU.  32,  53  N. 
K.  722.  It  Is  sufficient  if  tbe  agreement  Is 
that  the  promisee  shall  receive  tbe  property, 
or  that  it  shall  be  left  him  at  the  decease  of 
the  promisor.  There  need  not  be  an  express 
promise  In  so  many  words  to  make  a  will. 
Kofka  V.  Rosicky,  41  Neb.  328,  69  N.  W.  788, 
25  L.  R.  A.  207,  43  Am.  8t  Rep.  685.  Equity 
will  Impress  a  trust  upon  the  property  In  such 
cases,  which  will  follow  it  Into  the  hands  of 
personal  representatives  or  devisees  of  tbe 
promisor.  Price's  Adm'x  v.  Price's  Adm'x 
(Ky.)  64  S.  W.  746,  66  S.  W.  529;  Howe  v. 
Watson,  supra;  Duvale  v.  Duvale.  54  N. 
J.  Eq.  581,  35  AU.  750;  Id.,  50  N.  J.  Eq.  385, 
89  Atl.  687,  40  Atl.  440;  Bruce  v.  Moon,  57 
S.  C.  60,  35  S.  B.  415;  Pogle  v.  SL  Michael's 
Church,  48  S.  0.  86,  26  S.  E.  99;  Smith  v. 
Pierce,  05  Vt.  200,  25  Atl.  1092;  Burdine  v. 
Burdine's  Ex'r,  98  Va.  515,  30  S.  E.  992. 

On  behalf  of  appellants,  the  principal  con- 
tention seems  to  be  that  the  agreement  In 
question,  being  testamentary  In  character, 
was  ambulatory,  and  revocable  during  the 
life  of  the  testator.  But  after  performance  on 
the  part  of  the  plaintiff  of  substautially  every- 
thing to  be  done  on  his  part,  this  cannot  be 
true.  To  hold  the  agreement  revocable  un- 
der such  circumstances  would  be  to  permit  a 
fniud,  which  a  court  of  equity  conld  not 
sanction.  This  very  question  was  decided  fn 
Bruce  V.  Moon,  supra.  It  is  also  insisted  that 
tbe  agreement  was  within  tbe  statute  of 
frauds.  While  there  Is  some  confilct  of  au- 
thority on  this  pohit,  the  authoritlefl  recognis- 
ed and  followed  in  this  state  hold  that  part 
performance  of  such  a  character  that  the 
court  cannot  restore  the  promiaee  to  tbe  situ- 
ation In  which  be  was  when  the  agreement 
was  made,  or  compensate  him  In  damages,  It 


sufficient  to  take  tbe  ease  out  of  the  statute 
of  frauds.  Kofka  v.  Rosicky,  41  Neb.  328. 
59  N.  W.  788.  25  L.  R.  A.  207,  43  Am  St 
Rep.  685;  Rhodes  t.  Rhodes,  3  Sandf.  Cb. 
279;  Shahan  Swan,  48  Ohio  St  25,  26 
N.  E.  222,  29  Am.  St  Rep.  517;  Sutton  v. 
:  Hayden,  62  Mo.  101.  This  doctrine  has  the 
1  support  of  many  recent  decisions.   Wlone  t. 

W^inne,  166  N.  T.  263,  50  N.  E.  832,  82  Am. 
:  St  Rep.  647;  Svanburg  v.  Fosseen,  "Ri  Minn. 
850.  78  N.  W.  4,  43  L.  R.  A.  427,  74  Am.  St 
Rep.  490;  Owens  t.  McNally,  113  CaL  444,  45 
Pac.  710,  33  L.  R.  A.  369;  Carmlchael  t.  Car- 
mlcbael,  72  Mich.  76,  40  N.  W.  173,  1  U  K. 
A.  596.  16  Am.  St  R^.  628.  Where  a  mao 
of  middle  age,  and  tbe  bead  of  a  family, 
dwes  out  his  business,  disposes  of  his  prop- 
erty, presamably  at  a  sacrifice,  as  Is  Inevi- 
table in  such  cases,  and  removes  to  another 
state  for  tbe  purpose  of  taking  charge  of  tbe 
property  and  person  of  an  aged  parent  the 
entire  course  of  his  life  is  so  far  changed  that 
it  would  be  impossible  to  compensate  him  oAt- 
quately  in  damages,  or  to  restore  him,  after 
a  lapse  of  some  years,  to  bla  original  position. 
To  permit  the  statute  of  frauds  to  be  assert- 
ed in  such  a  case  ia  to  work  a  ^ud  npon  the 
promisee.  In  tbe  brief  on  behalf  of  ai^Kl- 
lants,  some  claim  is  made  with  respect  to  the 
statute  of  homesteads.  We  do  not  think  that 
stetute  Involved  In  any  way.  It  appears  that 
all  tbe  children  of  the  deceased  had  come  vf 
age  and  left  the  state  long  prior  to  the  agree- 
ment In  question.  His  wife  was  long  since 
divorced,  and,  exc^t  as  against  the  clalmi 
of  creditors  with  respect  to  debte  incurred 
during  the  continuance  of  the  marriage  reli- 
tion,  no  homestead  rights  attached  to  tbe 
land.  Several  of  the  questions  Involved  in 
this  case  were  before  tbe  court  In  Teske  v. 
Dittberner  (Neb.)  91  N.  W.  181.  But  as  t 
rehearing  Is  pending,  chiefly,  however,  upoa 
question  as  to  the  effect  of  tbe  homestead 
stetute  upon  tbe  circumstances  of  that  case, 
we  have  preferred  to  treat  the  questions  at 
issue  todependently. 

It  Is  recommended  that  the  decree  be  af- 
firmed. 

DUPFIE  and  KIRKPATBIOK,  OO^  concor. 

PER  CURIAM.  Tor  tbe  reasons  stated  la 
the  foregoing  opinion,  the  Judgment  of  the 
district  court  Is  affirmed. 


8TATTN0HFIELD  et  at  v.  JSUTTBR. 

(Sapreme  Court  of  Nebraska.    Sept  17,  190S.) 

HORTOAQB— DSnCIENCT  JUDOMBNT  —  TKCST 
DKBD— FORBCIASURE— MORTOAOBB  IN  POS- 
SESSION—W  A  STS— RECORD  OF  DEED. 

1.  Id  an  action  to  recover  a  de6dency  after 
foreclosure  of  a  mortfrnge  the  mortgagor  majr 
set  up,  by  way  of  counterclaim,  damages  so*- 
tained  by  reason  of  waste  committed  by  the 
mortgagee  in  possession. 

2.  A  trust  deed  executed  by  way  of  secnritr 
is.  In  effect,  a  mortgage,  aod  foreclosure  tiiecc- 

1  L  Bm  Kortgagii|iti»d.b^lkfl^dlW^  1114. 
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ef  oot  of  court  hj  sale  aniJer  tbe  powers 
tberetn  contaioed  conreTs  dq,  title. 

3.  Where  a  mortgagee  in  posBesslon  under 
sach  a  sale  disposes  of  bniJdinga  upon  the  prop- 
erty, and  permits  tbem  to  be  removed  by  the 
purdiBsera,  he  becomes  liable  for  waste. 

4.  It  is  prestimed  that  the  laws  ot  another 
state  are  tne  same  as  onr  own,  in  the  absence 
of  i>A>of  to  the  contrary. 

0.  The  record  of  a  deed  may  be  shown  with- 
out inquiry  as  to  the  original  whenever  the 
eridence  as  a  whole  fairly  indicates  that  the 
original  Is  not  in  the  possession  or  under  the 
control  of  the  party  offering  such  proof. 

6.  But  in  such  case  the  record  is  primary  eTl- 
dence,  by  virtue  of  section  13,  c.  73,  Comp.  St. 
1001,  and  the  rule  that  there  are  no  degrees 
of  secondary  flvideoce  does  not  apply. 

Commlsstoners'  Opinion.  Department  No. 
S.  Brror  to  District  Ooort,  Dawsim  Ooanty; 
SulUvan,  Judge. 

"Not  to  be  officially  reported.** 

Action  by  John  B.  Stannchfleld  and  others 
against  Karl  Jentter.  Judgment  for  defend- 
ant, and  plaintiffs  bring  error.  Reversed. 

Hearts  &  Reavts  and  SI  A.  Cook,  for  plain- 
tiffs In  error.  George  0.  Olllan,  for  defend- 
ant In  error. 

POUND,  O.   TblB  is  an  action  nptm  a  note, 

evidently  brought  to  recover  a  deficiency  after 
foreclosure  of  a  trust  deed.  The  defendant 
sets  up  that  plaintUC,  through  his  agents, 
foreclosed  without  notice  to  or  knowledge  of 
the  defendant,  and  while  In  possession  under 
such  foreclosure  sold  a  house  upon  the  land, 
which  was  removed  by  the  purchaser.  He 
pleads  also  that  plaintiff's  agent  entered  In- 
to an  agreement  with  defendant  whereby  the 
latter  was  to  convey  tiie  land  In  conslderatloa 
of  $25  and  surrender  of  the  papers,  and  that 
In  pursuance  of  such  agreement  he  executed 
a  deed,  which  plalntlfTs  agent  caused  to  be 
recorded.  Trial  was  had  to  the  court,  which 
found  for  the  defendant.  Proceedings  in  er- 
ror are  brought  by  the  executors  ct  the  plain- 
tiff, who  died  pending  suit 

The  answer  Is  very  carelessly  drawn,  and 
a  great  deal  is  left  to  inference  or  intend- 
ment without  any  spedflc  allegation.  As  Its 
sufficiency  was  challenged  at  every  stage  In 
the  lower  court,  we  have  some  doubt  wheth- 
er, in  its  present  form.  It  will  sustain  a  Judg- 
ment But  the  defenses  which  the  pleader 
was  evidently  endeavoring  to  state  are,  In 
oar  Jndgment,  maintainable.  In  an  action  to 
recover  a  deficiency  after  foreclosure  of  a 
mortgage,  the  mortgagor  may  set  up,  by  way 
of  counterclaim,  damages  sustained  by  reason 
of  waste  committed  by  the  mortgagee  In  poa- 
session.  Smith  v.  Fife,  2  Neb.  10.  Possibly 
It  would  he  better  to  say  that  the  mortgagor 
might  treat  the  sale  of  the  house  severed  from 
the  freehold  as  a  conversion,  and,  waiving 
the  tort,  maintain  a  set-off  in  quasi  contract 
to  recover  the  value.  Wherever  one  might 
waive  a  tort  end  sue  In  assumpsit  at  com- 
mon law,  he  may  maintain  a  set-off  under 
the  Code  agdlnst  any  claim  arising  out  of 
contract.  Several  cases  which  really  involve 
set-off  have  he^  spoken  of  as  cases  ot 


counterclaim,  as,  for  instance,  Shelbley  v. 
Dixon  County,  61  Neb.  409,  85  N.  W.  399. 
But  the  question  Is  not  material  in  this  case. 
A  trust  deed  executed  by  way  of  security  la. 
In  effect,  a  mortgage,  and  foreclosure  there- 
of out  of  court  by  sale  under  the  power 
therein  contained  conveys  no  title.  Comatock 
V.  Michael,  17  Neb.  2S8,  22  N.  W.  540.  Hence, 
where  a  mortgagee  in  possession  under  such 
a  sale  disposes  of  buildings  upon  the  prop- 
erty, and  permits  them  to  be  removed  by  the 
-purchasers,  he  becomes  liable  for  waste. 
It  is  true  in  this  case  the  property  was  In 
an  adjoining  state.  But  there  Is  no  evidence 
as  to  the  laws  of  that  state,  and.  In  the  ab- 
sence of  proof  to  the  contrary,  we  must  pre- 
sume that  the  laws  of  that  state  are  the  same 
as  our  own.  Schmltt  &  Bro.  Co.  v.  Mahoney, 
60  Neb.  20,  82  N.  W.  99;  Welton  v.  Atkin- 
son. 55  Neb.  674,  76  N.  W.  473,  70  Am.  St 
Rep.  416.  We  do  not  think,  however,  that  a 
judgment  for  the  defendant  can  be  supported 
on  this  defense  alone.  The  plaintiff  credits 
S200  as  the  proceeds  of  trustee's  sale.  If  the 
defendant  insists  the  sale  was  invalid,  the 
plaintiff,  as  purchaser  at  the  sale,  is  not  to 
be  charged  with  that  sum.  The  damages 
which  the  evidence  will  fairly  show  upon 
the  defendant's  counterclaim  are  not  at  all 
sufficient  to  wipe  out  the  whole  amount  of 
the  note  and  Interest 

As  to  the  other  defense,  as  the  reply  Is 
a  genera]  denial,  an  essential  part  of  de- 
fendant's case  was  to  show  the  contents  of 
the  deed  he  claims  to  have  made  to  plaintiff 
imder  his  agreement  with  plaintiff's  alleged 
agent  He  attempted  to  prove  this  by  tes- 
timony that  he  had  examined  the  records  of 
the  county  in  which  the  land  lay,  where  he 
found  it  recorded,  and  that  he  knew  Its  con- 
tents, at  least  as  to  the  point  in  question, 
only  from  inspection  of  such  record.  He  was 
then  permitted  to  state  who  were  the 
grantees,  as  shown  by  the  record.  This  evi- 
dence, which  was  objected  to,  was  clearly  In- 
competent, and  wUl  not  suMwrt  the  findings 
and  Judgment  The  record  of  a  deed  may  be 
shown  without  Inquiry  as  to  the  original 
whenever  the  evidence  as  a  whole  fairly  in- 
dicates that  the  original  Is  not  In  the  pos- 
session or  under  the  control  of  the  party 
offering  such  proof.  Delaney  v.  Errlckson, 
10  Neb.  492.  601.  6  N.  W.  600,  35  Am.  Rep. 
487;  Rupert  v.  Penner,  36  Neb.  587.  53  N.  W. 
598,  17  L.  R.  A.  824.  But  la  such  case  the 
record  Is  made  primary  evidence  by  the  ex- 
press provisions  of  section  13.  c.  TS,  Comp. 
St  1901,  and  hence  the  rule  that  there  are 
no  degrees  of  secondary  evidence  does  not 
apply.  Unless  properly  acknowledged  sub- 
stantially In  accordance  witb  the  statute,  the 
deed  would  not  be  entitled  to  record,  nor 
the  record  admissible  In  evidence.  Maxwell  v. 
Hlgglns,  38  Neb.  671,  67  N.  W.  388.  The 
evidence  received  in  the  case  at  bar  does  not 
even  purport  to  show  that  the  record  claim- 
ed to  have  been  examined  would  have  been 

competent  As  the  cause  •w^S' jsifi^i-dt^ttie 
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courts  ttien  I0,  of  conrae^  a  iweMimptlon  that 
this  evidence  was  not  conaldered.  But,  if 
we  leave  it  out  ot  aceoant,  the  defendant'! 
case  la  Tritbout  sapport  In  a  material  reeiwct 
We  recommend  that  the  Judgment  be  re- 
Toved,  and  the  cause  remanded  for  a  new 
trial. 

DUFFIB  and  KIRKFATRICK,  CO.,  con- 
cor. 

PGB  CUBIAM.  The  conclusiona  reached 
by  tin  Gommlssioners  are  approved,  and.  It 
appearing  tiiat  the  adoption  of  ^e  recom- 
mendatloiu  made  will  result  In  a  right  de- 
cision of  the  cause.  It  Is  ordered  tbat  the 
Judgment  of  the  district  court  be  reversed, 
and  flie  cause  remanded  for  further  ivoceed- 
lng»  according  to  law. 


SOHLBMME  v.  OMAHA  OAS  MFG.  CO. 
et  aL 

(Supreme  Court  of  Nebraska.   Sept.  17,  1003.) 

RES  JUDICATA. 

1.  A  jadgmcnt  ot  a  court  of  competent  juris- 
diction upon  a  question  directly  involved  In  one 
suit  is  conclusive  as  to  tbat  question  in  another 
suit  between  the  same  parties. 

2.  Wben  a  second  suit  is  upon  the  same  canse 
of  action  and  between  the  same  parties  as  the 
first,  the  judgmoit  io  the  former  is  conclusive 
in  the  latter  aa  to  every  question  which  was 
or  might  have  been  presented  and  determined 
in  the  former. 

Oommlssloners'  Opinion.  Department  No. 
1.  Error  to  District  Court,  Douglas  Connty; 
Slabaugh,  Judge. 

"Not  to  be  officially  reported." 

Action  by  Frederick  Schlemme  against  the 
Omaha  Gas  Manufacturing  Company  and 
others.  Judgment  for  defendants,  and  plain- 
tiff brings  error.  AfBrmed. 

James  H.  Mcintosh,  for  plaintiff  In  error. 
George  B.  Pritcliett,  for  defendants  In  error. 

OLDHAM.  0.  The  plaintiff  In  this  cause 
of  action,  Frederick  Schlemme,  Is  the  owner 
of  lot  3  in  block  4  In  Improvement  Associa- 
tion Addition  to  the  city  of  Omaha,  Neb.,  up- 
on  which  he  resides,  and  on  which,  in  addi- 
tion to  his  residence,  he  had  erected  two  oth- 
er dwelling  houses,  which  were  occupied  by 
tenants.  The.  Omalia  Gas  Manufacturing 
Company  owned  a  lot  contiguous  to  and  ad- 
joining plaintiff's  lot  Prior  to  the  year 
1807,  the  gas  company  had  constructed  and 
was  maintaining  a  gas  storage  basin  diago- 
nally across  the  street  from  the  plaintiff's  lot, 
and  In  the  year  1897  began  the  construction 
of  a  gas  holder  or  storage  basin  on  the  lot  ad- 
joining plaintiff's  premises.  The  gas  holder 
Is  a  large  metallic  storage  basin,  about  103 
feet  In  diameter  at  the  Imse,  and  is  con- 
stmcted  In  three  sections,  each  about  25  feet 
In  height,  so  arranged  tbat  they  slide  up  and 
down  within  each  other,  like  the  sections  of 
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a  telescope,  and  when  the  stmctnre  la  fully 
eqtanded.  It  stands  substantially  7S  feet  In 
height  Wh^  defendant  began  Uie  erection 
of  this  gaa  holder  on  the  lot  adjacent  to  plain- 
tiff, plalntlfl  instituted  an  action  in  the  dis- 
trict court  ot  Donglas  conn^  for  the  purpose 
of  restraining  the  erection  of  the  atrncture,  «1- 
lesing  that  It  vras  being  erected  In  violation 
of  the  ordinances  of  the  city,  and  that,  if  erect- 
ed and  need  for  storing  ga%  there  would  he 
danger  of  expkwlon,  leakage  of  gas,  injury  to 
health,  tainting  of  the  air  and  aoll,  and  in- 
Jury  to  the  water  in  the  well  used  by  plain- 
tiff and  his  tenants.  A  rastralfiing  ord^  Is- 
sued on  thia  petition  was  snbaeaoently  dis- 
solved by  the  trial  court  and,  the  erection  of 
the  storage  baidn  having  progressed  to  com- 
pletion, plaintiff  amended  his  petition,  and 
alleged  tbat  be  had  been  damaged  In  the 
sum  of  11,000  by  the  erection  and  mainte- 
nance of  ttie  gas  bolder,  which  be  charged 
conatltuted  a  continuing  nuisance  to  his  ad- 
jacent pn^)erty  by  making  loud  noiaes,  emlt- 
!  ting  poisonous  and  ntHlona  gaaes*  obatruct- 
ing  bis  vision,  endangering  the  life  and 
health  of  his  family  and  taianta,  and  de- 
stroying the  rental  value  of  hla  premises. 
The  gas  company  answraed  the  amended  pe- 
tition, admlttli^  the  erection  of  the  gas  hold- 
er, but  denying  that  aneh  stmctnre  consti- 
tuted a  nuisance.  On  lasnes  tbna  Joined 
there  was  a  trial  to  the  court,  and  Judgment 
for  defendant  on  the  following  apedal  find- 
ing: "That  said  gaa  holder  is  not  a  nulBanc& 
and  la  not  offensive  or  dangerous  to  the 
health  of  ^Intlff  or  to  bis  family  or  his  ten- 
ants, or  dangerous  to  the  property  of  plain- 
tiff or  his  family  or  bla  tenants."  ThU  Judg- 
ment was  rendered  April  21,  1889^  and  no 
appeal  or  error  proceeding  were  ever  insti- 
tuted for  its  review.  In  December,  1901, 
plaintiff,  by  other  connael,  Instituted  the  pres- 
ent cause  of  action  against  the  same  defend- 
ant for  maintaining  a  nuisance  to  his  realty 
by  the  erection  and  operation  of  the  same 
structure.  The  only  material  difference  be- 
tween the  petition  filed  In  the  present  cause 
of  action  and  the  supplemental  petition  on 
which  Judgmrait  waa  rendered  in  1899  Ues  In 
the  superior  literary  merit  of  the  present  pe- 
tition In  the  use  of  descriptive  adjectivej;, 
e.  g.:  the  former  petition  charged  that  the 
structure  was  a  nuisance  for  making  con- 
tinuous noises,  while  the  latter  petition,  de- 
scribing the  motion  of  the  sections  of  the  gas 
holder  In  moving  up  and  down  within  eacb 
other,  says  that  "they  cause  lond,  rasping, 
grating,  discordant,  annoying,  vexatious, 
and  nerve-torturing  sounds,  so  dlstresshig 
and  disturbing  to  plaintiff  and  his  family  and 
his  tenants  npon  said  premises  as  to  render 
suld  premises  unfit  for  habitation  or  abode." 
In  the  petition  on  which  Judgment  was  ren- 
dered the  structure  was  alleged  against  for 
obstructing  plaintiff's  vision.  In  the  present 
cause  of  action  it  Is  all^Qd  that  tite  tank  is 
so  "large  In  Itgi^ff^^jfi^g^^gitetowering 
in  Its  height,  ana  ao  near  plalnta*s  premises. 
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so  ungsJnly  and  towering  In  Ita  blacknesB  and 
deformttr.  And  so  nnslglitly  and  monstrous 
In  Its  constnictlon,  and  so  obstrncts  plaintiff's 
premises  and  the  ll^t  and  air,  and  so  Im- 
pregnates tlie  air  In  and  about  plaintiff's  said 
premises  with  escaping  gas  theretrom,  that 
it  has  and  does,  and  will  permanently, -dam- 
age and  injure  said  property."  In  the  for- 
mer petition  it  was  alleged  that  the  struc- 
ture  leaked,  and  allowed  auantlties  of  heated 
and  bad  smelling  gas  to  escape,  and  pollute 
the  adjoining  atmosphere.  In  the  present  pe- 
tition there  Is  an  allegation  not  specifically 
contained  in  the  former  supplemental  peti- 
tion, that,  at  or  about  the  time  of  the  con- 
struction of  the  tank,  there  was  erected  and 
Gonstnicted,  as  auxiliary  thereto  and  part 
of  the  apidlancea  thereof,  fttur  large  and  high 
blow  or  smoke  stacks,  and  "that  when  de- 
fendants, as  they  do  day  and  night,  are  fill- 
ing or  storing  said  gaa  in  said  tank,  and  at 
all  times  when  said  defendants  are  using 
■aid  blow  or  smoke  stacks,  which  blow  or 
smoke  stadcs  are  near  said  tank  and  near 
plaintiff's  said  prontees,  great  volumes  of 
noxious  and  poisonous  vapors,  gases,  and 
flames  of  smoke,  and  other  deleterious  sub- 
stances, are  emitted  therefrom,  filling  and 
impregnating  the  air  in  and  upon  plaintiff's 
said  premises,  filling  the  houses  thereon,  and 
rendering  the  same  untenantable."  Defend- 
ant filed  substantially  the  same  answer  to 
this  petition  that  It  did  to  the  supplemental 
petition  on  which  the  former  judgment  was 
rendered,  and  added  a  defense  of  estoppel  by 
the  formnr  judgment  On  Issues  thus  joined, 
and  after  the  dose  of  the  testimony,  the 
court  directed  a  verdict  for  defendant,  and 
plaintiff  brings  error  to  this  court. 

It  is  a  well-established  rule  that  a  judg- 
ment of  a  court  of  competent  jurisdiction 
upon  a  question  directly  Involved  In  one  suit 
ia  concln^ve  as  to  that  question  in  another 
suit  between  the  same  parties.  1  Herdman 
on  Estoppel  and  Bes  Judicata,  p.  112.  Now 
the  only  question  to  be  determined  from  the 
record  and  evidence  In  this  case  is  as  to 
whethOT  every  Issue  involved  In  the  present 
controversy  might  have  been  adjudicated  be- 
tween these  same  parties  at  the  hearing  on 
the  supplemental  petition  In  the  district  court 
of  Douglas  county  In  1897.  While  the  pres- 
ent petition  baa  described  In  much  more 
forceful  and  graphic  language  the  annoyance 
and  Injury  claimed  to  have  been  suffered  br 
plaintiff  from  the  erection  and  maintenance 
of  the  tank,  yet  we  cannot  say  that  this 
picturesque  description  has  laid  a  foundation 
for  any  proof  that  would  not  have  been  ad- 
missible under  the  former  petition.  If  any- 
thing la  added  that  would  charge  a  different 
nuisance,  it  la  the  allegation  with  reference 
to  the  erection  of  the  four  smokestacks  as 
auxiliary  to,  and  connected  with,  the  opera- 
tion of  the  gaa  tank.  The  petition,  however, 
discloses  the  fact  that  these  auxiliaries  were 
erected  at  or  about  the  time  the  gas  tank 
was  placed  near  plaintiff's  premises,  so  that. 


if  these  auxiliaries  existed  outside  of  the  fer- 
tile imagination  of  tb»  authw  of  the  petition, 
they  were  In  being,  and  ranittlng  "great  vol- 
umes of  noxious  and  poisonous  vapors,"  at 
the  time  of  the  totm&e  trial,  and  evidence  of 
such  fact  might  have  been  Introduced  under 
the  allegation  in  the  former  petition  of  tbe 
emission  of  poisonous  vapors  from  the  tank. 
However,  we  have  examined  the  evidence  in 
this  case  carefully,  and  find  not  a  word  of 
testimony  that  any  such  smokestacks  ever 
existed,  either  as  auxiliary  to,  or  In  any  man- 
ner connected  wttb,  the  gas  holder;  so  that, 
even  If  plaintiff  has  alleged  a  new  cause  of 
action,  which  could  not  be  determined  In  the 
former  adjudication,  be  ia  entirely  without 
evidence  to  support  his  new  allegations,  and 
the  Judgment  of  the  district  court  directing  a 
verdict  is  fully  auroorted  for  want  of  testi- 
mony on  any  Issue  which  was  not  deter* 
mined  at  tbe  fbrmer  bearing.  We  think  that 
tbe  rule  is  well  established  that,  when  a 
second  suit  Is  upw  the  same  cause  of  action 
and  between  the  same  parties  as  the  first, 
the  judgment  in  the  former  is  oondnsive  In 
the  latter  as  to  every  question  wUch  was  or 
mi^t  have  beoi  presented  and  determined 
in  the  fonner.  Fnlliam  v.  Drake  (Iowa)  75 
N.  W.  479;  Ross  v.  Portland  (G.  G.)  106  Fed. 
682;  Foulke  v.  Thalmesslgner,  168  N.  T.  726, 
68  N.  E.  1125. 

It  is  therefore  recommended  that  the  judg- 
ment of  the  district  court  be  afBrmed. 

AMES  and  HASTINGS,  GC.,  concur. 

PER  CURIAM.  The  conclusions  reached 
by  tbe  Gommlssloners  are  approved,  and.  It 
am>earlng  that  the  adoption  of  the  recom- 
mendations made  will  rMult  In  a  right  de- 
cision of  the  cause,  it  is  ordered  that  the 
judgment  of  tbe  district  court  be  affirmed. 


ULBIGH  T.  McCONAUGHET. 
(Supreme  Court  of  Nebraska.   Sept.  17,  1908.) 

FARTNBRSHIP^^SIONHSNlV-BFrBCT. 

1.  Where  one  partner  of  a  firm  conveys  or 

assif^s  partnership  property,  and  such  asaigo- 
ment  Is  concurred  in  by  the  other  member  of 
the  firm,  the  Bssismee  will  have  a  right  to  the 
property  assigned  superior  to  one  whoM  claim 
Is  based  apon  a  aubBeqaent  aaaignment  from  one 
member  of  the  partnership. 

2.  InstrnctioDs  examined,  and  held  not  er- 
roneously given. 

3.  Former  opinion  (Ulridi  v.  McConanghey, 
88  N.  W.  160)  modified. 

(Syllabus  by  the  Court.) 

Commissioners'  Opinion.    Department  No. 
1.    On  rehearing.  Modified. 
For  former  opinion,  see  88  N.  W.  150. 

KIRKPATRIOK,  0.  This  la  a  replevin  ac- 
tion, tried  in  the  district  court  of  Hamilton 
county.  An  opinion  was  filed  in  the  case  on 
November  20,  1901.  Uhrlch  v.  MeOonaughey 
(Neb.)  88  N.  W.  150.  The  queajlons  Involved 
In  the  controversy  a^^^^g^ig^l^the 
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former  opinion,  and  therefore  need  not  be 
restated  herein.  We  bare  made  a  careful 
examination  of  the  entire  record,  and  are  of 
the  opinion  that  the  conclusion  reached  at  the 
former  hearing  In  this  court  Is  correct  as 
announced  In  paragraphs  numbered  1,  2,  3,  4, 
6,  and  7  of  the  syllabus.  So  much  of  the 
opinion,  therefore,  as  relates  to  these  [>ara- 
graphs  of  the  syllabus  Just  mentioned,  we 
adhere  to,  further  dlsciuslon  thereof  being 
unnecessary  at  this  time. 

In  the  former  opinion,  and  in  the  sixth 
paragraph  of  the  syllabus  thereof,  it  Is  said: 
"A  partner  cannot  apply  partnership  prop- 
erty to  the  payment  of  his  Individual  liabil- 
ity without  the  consent  of  his  copartner." 
The  record,  as  we  view  It  mates  a  re-exam- 
tnation  of  the  proposition  here  announced 
necessary  for  the  purpose  of  determining  its 
applicability  to  the  evidence  in  the  case.  In- 
struction No.  6  given  by  the  court  was  In  the 
language  following:  "If  you  find  from  the 
evidence  that  H.  S.  Brown  and  S.  S.  Brown 
were  partners  respecting  the  land  mentioned 
In  the  evidence  and  the  crops  to  be  grown 
thereon,  then,  and  In  that  event,-  any  contract 
made  In  the  Hue  of  said  partnership  by  either 
of  them  would  be  binding  on  both,  and  the 
first  transfer,  made  In  good  faith,  and  for 
a  valuable  consideration,  by  either  of  them, 
respecting  the  leases  In  controversy,  would 
be  binding  on  all  parties  concerned,  and  the 
party  taking  such  Qrst  assignment  would  ac- 
quire tbe  Qrst  and  best  title  thereto."  The 
correctness  of  this  Instruction  as  an  abstract 
proposition  was  not  passed  upon  In  the  for- 
mer opinion,  but  It  was  held  that  the  Judg- 
ment of  the  district  court  should  be  reversed 
because  of  tbe  inapplicability  of  that  Instruc- 
tion to  the  evidence.  In  brief  of  counsel  for 
plaintiff  In  error,  respecting  this  Instruction, 
It  Is  said:  "It  is  wrong  In  this:  First,  the 
instruction  assumes  the  Jury  would  be  war- 
ranted In  finding  from  the  evidence  that  said 
Browns  were  equal  partners  In  the  owner- 
ship of  the  land;  second,  In  this:  that  the 
first  disijosltlon  made  of  the  leases  by  one 
of  them  for  a  valuable  consideration  would 
be  binding,  leaving  out  the  Important  iffo- 
vislon,  'if  in  tbe  line  of  i>artnersblp  busi- 
ness.' "  We  are  of  opinion  that  the  Instruc- 
tion Is  not  vulnerable  In  respect  of  either 
of  tbe  objections  urged.  Regarding  the  first 
objection.  It  may  be  said  that  counsel  for 
plaintiff  In  error  seems  to  be  under  a  misap- 
prehension. It  Is  clear  to  us  that,  taken  In 
connection  with  the  other  Instructions  given, 
the  Instruction  very  fairly  and  clearly  sub- 
mits for  consideration  of  the  Jury  the  real 
question  involved.  Our  examination  of  the 
evidence  has  led  us  to  tbe  belief  that  it  estab- 
lishes beyond  question  the  partnership  of  the 
two  Browns  In  the  ownership,  not  only  of 
the  land,  but  of  tbe  crops  to  be  grown  there- 
on. Prom  the  evidence  of  the  partners  them- 
delves  It  Is  shown  without  substantial  dis- 
pute that  Mm.  Brown  tiad  advanced,  to  be 
used  In  the  partnership  business,  from  ber 


separate  estate,  between  $500  and  $600,  some 
time  before  the  controversy  herein  arose. 
While  it  Is  undisputed  that  S.  S.  Brown  gave 
his  individual  note  to  his  wife  for  tbe  money 
borrowed,  It  Is,  we  think,  equally  clear  that 
the  money  was  used  In  tbe  prosecution  of  the 
partnership  business,  the  greater  portion  of 
It  l>eing  used  in  tbe  payment  of  the  amount 
due  to  plaintiff  In  error  or  his  assignor  upon 
the  contract  relating  to  the  land  used  by  the 
Browns  In  their  business.  The  fact  that  S. 
S.  Brown  gave  his  individual  note  would  not 
we  think,  change  the  character  of  the  debt 
from  a  partnership  to  an  Individual  debt; 
but  whether  it  was  a  partnership  debt  or  not 
would  depend  upon  the  contract  of  partnei^ 
ship  between  the  two  Browns.  S.  S.  Brown 
testified  that  he  was  to  furnish  the  capital 
for  tbe  business  of  the  copartnership.  Bis 
money  was  to  be  returned  to  him  with  good 
Interest,  and  the  profits  In  the  business  there- 
after remaining  were  to  be  divided.  If  to 
borrow  the  money  In  question  from  Mrs.  S. 
8.  Brown  did  not  create  a  partnership  debt. 
It  would  be  because  of  an  agreement  on  the 
part  of  S.  S.  Brown  that  be  was  In  fact  to 
advance  the  partnership  capital;  but  In  no 
view  of  the  evidence  In  the  case  Is  It  neo«i- 
sary  to  determine  whether  this  was  or  was 
not  a  partnership  debt,  and  we  do  not  de- 
termine it  Very  shortly  after  the  eiecutioa 
of  the  lease  in  controversy,  and  about  May 
1,  1891,  S.  S.  Brown  assigned  the  duplicates 
of  his  leases  to  his  wife  in  payment  of  the 
money  due  her.  These  assignments  were 
forwarded  to  H.  S.  Brown,  in  Illinois,  for 
his  execution,  and  they  seem  to  have  t>een 
by  him  executed  at  once,  but  not  actually 
returned  to  Mrs.  Brown  until  August  IsL 
It  seems  that  the  partnership  business  re- 
sulted in  a  loss  from  Its  Inception,  and  it  ia 
undisputed  that  practically  all  of  the  capital 
used  therein,  amounting  to  something  like 
$15,000,  had  been  advanced  by  9.  S.  Brown, 
the  member  of  the  firm  who  lived  in  Ne- 
braska. While  It  Is  not  disclosed  that  the  af- 
fairs of  the  partnership  business  had  been 
settled,  or  that  any  adjustment  whatever 
had  been  made,  yet  It  Is  disclosed  that  H.  S. 
Brown,  who  had  some  time  previously  re- 
turned to  Illinois,  had  nothing  but  a  nominal 
Interest  In  the  affairs  of  the  copartnership. 

Plaintiff  In  error  claimed  title  to  the  com 
In  controversy  by  virtue  of  an  arrangement 
with  H.  S.  Brown,  the  partner  residing  In 
Illinois,  by  tbe  terms  of  which  H.  S.  Brown 
agreed  to,  and  did  In  fact  surrender  to  plain- 
tiff in  error  the  bond  for  a  deed  covering  the 
land,  tbe  same  being  the  only  title  held  hy 
the  partnership  to  tbe  land.  While  this  bond 
for  a  deed  was  made  In  the  name  of  H.  S. 
Brown  Individually,  the  evidence  amply  Jus- 
tified a  finding  that  It  was  partnership  prop- 
erty, and  that  this  was  well  known  to  plain- 
tiff In  error.  The  rule  Is  that,  If  property  Is 
bought  by  a  partner  In  a  firm,  acting  for  the 
firm,  the  property  belonra  to  the  partnership 
as  soon  as  tbe  wtl»  1«  ttwnjpfl^^&etauae  tbe 
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purchaser  !■  the  firm;  and  the  fact  that  title 
to  real  estate  ta  taken  In  the  name  of  one 
member  does  not  deprive  It  of  the  character 
of  partnership  property.  Catron  T.  Shepherd, 
8  Neb.  308,  1  N.  W.  204;  Barber  v.  Crowell, 
55  Neb.  571,  75  N.  W.  1109;  Bowen  v.  Bil- 
lings, 13.  Neb.  439,  14  N.  W.  152.  It  farther 
appears  that  this  agreement  was  verbal,  but 
that  at  a  later  date  It  was  to  be  reduced  to 
writing.  It  was  so  reduced  to  writing  on 
September  23,  1891.  On  that  date  H.  S. 
Brown  gave  to  plaintifF  In  error  an  order  on 
the  several  tenants  living  on  the  land  to  turn 
over  the  rent  share  of  the  corn  to  plaintiff  in 
^rror.  The  leases  had  been  made  In  the 
name  of  S.  S.  Brown.  There  seems  to  be  no 
room  for  question  under  the  evidence  that 
H.  S.  Browu  executed  this  written  agree- 
ment, and  gave  the  order  upon  the  tenants 
some  time  after  he  had  executed  the  assign- 
ment of  the  leases  to  Mrs.  Brown,  and  had 
forwarded  them  either  to  her  or  to  her  hus- 
band to  be  delivered  to  her.  In  the  view  we 
take  of  the  evidence.  It  is  not  necessary  to 
determine  the  day  upon  which  the  contract 
between  H.  8.  Brown  and  plaintiff  In  error 
was  entered  into,  or  when  it  became  effective, 
or  whether  H.  8.  Brown  had  authority  to 
execute  thia  kind  of  a  contract,  surrendering 
title  to  the  partnership  land  without  the 
knowledge  or  consent  of  his  partner;  be- 
cause, from  any  view  that  may  be  taken,  the 
right  of  Mrs.  Brown  to  the  com  Is  prior  in 
point  of  time  to  that  of  plaintiff  In  error. 
Wc  are  of  opinion  that  the  instruction  was 
not  prejudicial  to  plaintiff  In  error.  It  seems 
to  havp  been  applicable  to  the  theory  upon 
which  the  parties  tried  the  cause. 

It  is  contended  that  the  Instruction  Is  er- 
roneous because  ft  states  that  the  first  trans- 
fer made  by  either  partner  would  be  effect- 
ive, if  for  a  valuable  consideration,  without 
limiting  the  power  to  make  such  assignment 
with  the  proviso,  "if  in  the  line  of  partner- 
ahip  business."  The  Instruction  does  not  fall 
wben  subjected  to  the  test  suggested.  It 
most  be  read  as  a  whole.  It  la  therein  said 
that  "any  contract  made  In  the  line  of  said 
partnership  by  either  of  them  would  be  bind- 
ing on  both."  This  must,  and  would  natural- 
ly be,  read  In  connection  with  all  that  fol- 
lows. It  is  apparent  that  It  contains  the  es- 
sential element  alleged  to  be  absent  there- 
from. 

Complaint  Is  made  with  reference  to  other 
Instructions,  but  defects  therein,  if  any,  are 
not  specifically  pointed  out,  and  from  an  ex- 
amination of  the  charge  as  a  whole  we  feel 
warranted  In  saying  that  the  case  was  fairly 
and  intelligibly  submitted.  The  cause  seems 
to  have  been  tried  upon  the  theory  that  ei- 
ther partner  had  the  right  to  make  a  con- 
veyance in  the  line  of  partnership  business 
without  the  concurrence  of  the  otber.  The 
right  of  plaintiff  in  error  rested  entirely  up- 
on the  agreement  and  conveyance  claimed  to 
have  been  made  by  H.  S.  Brown,  who  re- 
aided  In  IlUnols,  and  who,  as  we  have  seen, 


did  not  have  possession  of  the  property,  and 
had,  at  the  most,  only  a  nominal  Interest 
therein.  Taking  the  record  as  a  whole,  and 
the  charge  of  the  court,  we  feel  that  the 
cause  was  properly  submitted. 

It  is  therefore  recommended  that  the  opin- 
ion heretofore  rendered  in  this  case  be  modi- 
fied In  accordance  with  the  views  herein  ex- 
pressed, and  that  the  Judgment  of  the  dis- 
trict court  be  afllrmed. 

HASTINOSt  C..  concwrs. 

PER  CURIAM.   For  the  reasons  stated  in 
'  the  foregoing  opinion,  the  judgment  hereto- 
fore rendered  In  this  case  Is  vacated,  and  the 
,  Judgment  of  the  district  court  Is  affirmed. 

STATE)  ex  rel.  BAKER  v.  BAXTER,  Judge. 
(Supreme  Court  of  Nebraska.    Sept.  17.  1903.) 
A.FPBAt#-BOND— SUPERSEDEAS. 

1.  Where  a  decree  awards  the  plaintiff  a  per^ 
Bonal  judgment  against  the  defendants,  and 
also  directH  the  sale  of  pledged  property  by  way 

:  of  foreclosure,  the  defendaDts  may  supersede 
that  portion  of  the  decree  providing  for  fore- 
I  closure  of  the  pledge  without  supeneding  the 
'  mon^  judgment. 

2.  In  such  case  It  Is  In  the  discretion  of  the 
district  court  to  fix  the  amount  and  conditions 
of  a  bond  to  be  giveu  in  order  to  supersede  the 

I  decree  of  forecloRure. 

I  3.  If  the  district  court  falls  to  fix  the  condi- 
tions of  the  bond,  application  should  be  made 

j  for  a  further  order,  and  there  Is  no  aupertaedeas 
ontil  the  terms  of  the  bond  are  determined  by 

{  the  court  and  the  required  bond  is  given. 

4.  But  in  case  bond  is  given  in  the  amount 

I  iixed  and  uiran  reasonable  conditions,  and  the 

I  district  court,  upon  motion  to  direct  an  order 
of  sale,  approves  the  bond  given,  that  is,  in 
effect,  equivalent  to  an  order  fixing  the  condi- 
tions as  stated  in  such  bond,  and  the  irregolarlt; 
is  not  prejudiciaL 

GommlsBlonerB*  Oplnl(Hi.  Department  No.  8. 

"Not  to  be  officially  reported." 

AppUcatioD  by  the  state,  on  the  relation  of 
Joseph  L.  Baker,  for  writ  of  mandamus  to 
Irving  J.  Baxter,  Judge.   Writ  denied. 

Brome  &  Burnett,  for  relator.  Hall  &  Mc- 
Oulloch,  for  respondent. 

POUND,  O.  The  application  for  a  writ  of 
mandamus  shows  that  relator  obtained  a  de- 
cree In  his  favor  in  a  suit  pending  In  the 
district  court,  by  which  he  was  awarded  a 
personal  judgment  against  certain  defendants, 
and  also  an  order  of  sale  of  certain  pledged 
property  by  way  of  foreclosure.  There  was 
a  provision  In  the  decree  directing  that  "su- 
persedeas bond  for  an  appeal  to  the  Supreme 
Court  herein  be  and  is  fixed  at  $500."  No  or- 
der was  made  as  to  the  conditions  of  the 
t>ond.  The  defendants  executed  and  filed  a 
bond  in  the  sum  designated  In  the  decree, 
conditioned  that  if  the  defendants  hold  the 
relator  ''harmless  by  reason  of  any  deprecia- 
tion in  the  stocb  ordered  to  be  sold  by  said 
decree,  and  shall  pay  the  costs  of  appeal  if 
the  Judgment  be  affirmed,  tiien  this  obHgation 
shall  be  null  and^igrti^  imbMM^i*^"'''*" 
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Id  full  force  and  effect"  Afterwards  relator 
applied  to  tbe  clerk  for  an  order  of  sale,  and 
on  refusal  moved  tbe  court  to  direct  that  such 
order  issue  for  tbe  reason  that  there  was  no 
sufficient  supersedeas.  The  court  declined  to 
do  BO,  and  relator  now  seeks  to  compel  such 
action  by  mandamus.  Tbe  respondent  de- 
murs. 

As  the  decree  awards  relator  a  mon^ 
Judgment  for  nearly  $13,000,  which  clearly 
comes  within  tiie  purview  of  subdivision  1,  i 
677,  Code  Glv.  Proc,  we  have  no  doubt  that 
the  order  of  the  court  and  the  bond  are  of  no 
effect  BO  far  as  that  portion  of  the  decree  is 
concerned.  Relator  may  have  execution  not- 
withstanding. But  the  remainder  of  the  de- 
cree is  not  governed  by  said  section  677.  If 
It  stood  alone,  the  district  court,  In  its  dis- 
cretion, would  be  authorized  to  allow  a  su- 
persedeas upon  such  terms  as  to  amount  and 
conditions  of  the  bond  as  It  might  fix.  Penn 
Mutual  Life  Ins.  Co.  v.  Crelghton  Theatre 
Bldg.  Co.,  SI  Neb.  659,  71  N.  W.  270;  Home 
D^e  Ins.  Oo.  v.  Dutcher,  48  Xeb.  755,  67  N. 
W.  766.  Can  it  matter  that  the  decree  of 
foreclosure  is  part  of  a  decree  which  awards 
a  money  Judgment  also?  We  think  not  In 
substance  and  effect  there  are  two  decrees, 
one  for  the  recovery  of  money  and  one  for 
foreclosure  of  a  pledge.  To  dispose  of  the 
whole  controversy  in  one  suit  and  thus  do 
complete  Justice  to  the  plaintiff,  both  are  ren- 
dered in  one  proceeding,  and  as  parts  of  one 
decree.  The  reason  of  tbe  proceeding  does 
not  require,  and  Justice  to  the  defendants  for- 
bids, that  this  circumstance  be  held  to  com- 
pel superseding  of  the  money  Judgment, 
which  tbe  defendants  may  not  be  able  to  do, 
in  order  to  stay  order  of  sale  pending  appeal 
from  the  decree  of  foreclosure,  which  they 
may  be  able  and  anxious  to  do  if  permitted. 
There  appears  to  be  precedent  for  superseding 
part  of  a  decree  covering  more  than  one  sub- 
ject. Covington  Stock  Yards  Co.  v.  Keith, 
121  U.  S.  248,  7  Sup.  Ct  881,  aO  L.  Ed.  914. 
And  this  court  evidently  regarded  such  prac- 
tice as  admissible  In  iTohnston  v.  Craig,  61 
Neb.  96,  84  N.  W.  606. 

From  the  amount  and  terms  of  the  bond 
given.  It  is  evident  ttiat  the  parties  intended 
to  supersede  that  portion  of  the  decree  pro- 
viding for  foreclosure  of  tbe  pledge.  To  do 
this  they  should  have  obtained  an  order  fix- 
ing the  conditions  of  the  supersedeas,  as  well 
as  Its  amount,  and  there  could  be  no  super- 
sedeas until  the  terms  of  the  bond  were  de- 
termined by  the  court  and  the  required  bond 
was  given.  Wheu  the  district  court  failed  to 
fix  the  conditions  in  its  order  fixing  the 
amount  application  should  have  been  made 
for  a  further  order.  Carson  v.  Jansen  (Neb.) 
91  N.  W.  3!>8.  But  a  bond  had  been  given  In 
the  amount  fixed  and  upon  reasonable  terms 
appropriate  to  tbe  case,  and  the  district  court 
upon  motion  to  direct  an  order  of  sale,  ap- 
proved tbe  bond  given.  This  was,  in  effect 
equivalent  to  an  order  fixing  the  conditions 
aa  stated  lo  such  bond,  and  the  Irregularity 


was  not  prejudicial,  much  lees  available.  In 
oollatwal  proceedings.  The  amount  and  con- 
ditions of  the  bond  were  In  tbe  diacretloD  of 
the  district  court,  and  mandamus  is  not  a 
proper  remedy  to  review  its  oerctse  thereof. 
If  the  amount  is  insufficient  application  to 
this  court  by  motion  In  tbe  appeal  proceed- 
ings will  meet  the  case  snffidently.*  TuUc^a 
T.  Keller,  42  Keb.  788,  60  N.  W.  1015. 
We  recommend  that  the  writ  be  denied. 

DUFFIJB  and  KIRKPATiclOK.  CO,  con- 
cur. 

PER  CURIAM.  The  conclnaions  reached 
by  the  Commissioners  are  ^iproved,  and.  It 
appearing  that  the  adoption  of  the  recom- 
mendations made  will  result  in  a  right  deci- 
sion of  the  cauae,  It  is  ordwed  that  tbe  writ 
applied  tor  be  doled. 


TON  FOBBL  et  aL  v.  8TATB  ex  reL 

ANSLBT. 

(Supreme  Court  of  Nebraska.   Sept  17,  1903.) 

STATH  DNIVBR8ITT— BOARD  OF  RMKNTS— 
MANDAHD8. 

1.  The  State  University  of  Nebraska  la  a 
state  inatitutioo,  and  its  board  of  r^eots  ia  an 
agent  of  the  state.  State  v.  Moore,  64  N.  W. 
975,  46  Neb.  379,  followed  and  approved. 

2.  The  board  of  regents  of  the  State  Uolver- 
sity,  in  allowing  certlGcatea  for  salaries  of 
professors  in  that  Institation,  duly  fixed  b;  law, 
act  ministerially,  and  mandamus  will  lie  to 
compel  their  action  In  this  particular. 

3.  State  V.  Mortensen  (Neb.)  86  N.  W.  831, 
examined  and  distinguished. 

Commlutonm'  Opinion.  Department  Ko. 
1.  Error  to  District  Court,  Lancaatw  Comi- 
ty; Frost,  Judge. 

"N(d  to  be  offldally  reported." 

Application  by  the  state,  on  the  relation  of 
Clarke  F.  Analey,  for  a  writ  of  mandamus 
to  E.  Von  Forel  and  others.   From  a  jadig- 
ment  granting  the  writ,  defendants  bring; 
ror.  Affirmed. 

Wilson  &  Brown,  for  plalntilb  in  error. 
Clark  &  Allen,  for  defendant  In  error. 

OLDHAM,  O.  This  la  a  mandamus  pro- 
ceeding instituted  on  the  relation  of  Clarke 
F.  Ansley,  a  professor  In  the  University  of 
Nebraska,  during  the  school  year  of  1898  and 
1899,  to  compel  the  board  of  regents  to  issue 
a  certificate  for  the  balance  of  salary  earned 
by  him  as  an  Instructor  in  the  institution 
during  this  year.  The  petition  alleges  that 
the  salary  of  his  position  had  been  fixed  at 
the  sum  of  $1,500  per  annum,  that  all  Sttr- 
Ices  for  the  year  had  been  rendered,  and  that 
defendants  bad  Issued  him  certificates  to  the 
amount  of  $1,250  and  no  more.  There  was 
a  trial  In  the  court  below.  Judgment  tor  tbe 
relator,  and  defendants  bring  error  to  this 
court  No  motion  for  a  new  trial  was  filed 
in  tbe  court  below,  and  consequentiy  the  only 
questloQ  before  us  for  review  Is  the  suffi- 
ciency of  plaintiff's  petltljui  to  auataln  tbe 
Judgment  Digitized  by  VoOOgEC 
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Id  RddltloD  to  the  tblnga  above  set  ont.  the 
petition  alleged  that  at  the  time  of  its  fllinf 
there  was  and  still  1b  a  fund  In  the  state 
treasnry,  appropriated  by  the  Legislature,  to 
pay  salaries  of  the  University  professors,  the 
amount  of  which  exceeds  plaintiffs  claim, 
against  which  said  claim  Is  a  Just  and  law- 
ful charge. 

It  Is  urged  by  plalntUTs  In  error  that  this 
allegation  Is  too  indefinite,  In  that  It  falls  to 
describe  the  funds  or  when  they  were  ap- 
propriated. We  think  this  allegation  la  clear> 
ly  sufficient  after  judgment.  And  again,  it 
is  doubtful  whether  or  not  this  allegation  Is 
essential  in  the  proceedings  against  the  board 
of  regents.  Since  section  25,  c.  87,  Gomp. 
St.  1901.  provides  that  disbursements  from 
the  University  funds  shall  be  made  by  the 
State  Treasurer  upon  warrants  drawn  by  the 
auditor,  who  shall  issue  warrants  upon  cer- 
tificates Issued  by  the  board  of  regents,  sign- 
ed by  the  president  and  secretary.  While 
this  allegation  would  undoubtedly  be  essen- 
tial in  an  action  against  the  auditor  If  he 
had  refused  to  draw  the  warrant  on  a  cer- 
tificate presented,  duly  signed  by  the  presi- 
dent and  secretary  of  the  board  of  regents, 
we  are  not  fully  convinced  that  It  would  be 
essential  in  an  action  to  compel  the  officers 
of  the  board  to  issue  the  certificate  for  serv- 
ices tendered.  But,  In  any  event,  we  think 
the  allegation  sufficient  against  an  attack 
made  for  the  first  time  in  this  court 

It  is  further  urged  that  the  relator  had  an 
adequate  remedy  at  law  by  suit  for  damages 
against  the  board,  and  consequently  that 
mandamus  will  not  lia  This  contention  la 
baaed  on  the  theory  that  the  State  University 
is  an  educational  corporation,  and  not,  prop- 
erly speaking,  a  state  Institution.  But  this 
contention  files  In  the  face  of  a  long  line  of 
decisions  of  this  court,  beginning  with  Re- 
gents v.  McConnell,  S  Neb.  428,  and  ending 
with  State  v.  Moore,  46  Neb.  379,  64  N.  W. 
975,  in  which  we  held  that  the  University  is  a 
mere  state  institution,  and  the  board  of  re- 
gents a  state  agent.  In  the  latter  case  it 
was  specifically  held  that  the  State  Unlv»- 
Blty  ia  a  state  Institution,  and  that  the  funds 
of  the  University  were  not  merely  Intrusted  to 
the  State  Treasurer  as  custodian  for  the  Uni- 
versity, but  were  covered  into  the  treasury 
and  became  a  part  of  the  state's  funds,  in- 
trusted to  him  in  his  official  capacity  as  State 
Treasorer.  Section  6,  c  87,  makes  It  the  duty 
of  the  board  of  regents  to  fix  the  salaries  of 
the  professors  and  Instructors  In  that  institu- 
tion, and  section  25  makes  It  the  duty  of  the 
regents  to  certify  claims  against  the  Institu- 
tion to  the  auditor.  It  is  a  well-established 
principle  that  county  and  city  boards  and  the 
auditor  of  public  accounts  of  the  state  act 
ministerially  In  allowing  claims  for  salaries 
fixed  by  law,  and  that  when  they  refuse  to 
act  mandamus  will  lie  to  compel  action. 

It  was  urged  In  the  oral  argument  by 
plaintiffs  in  error  that  this  case  is  controlled 
by  the  recent  decision  in  State  v.  Mortensen 


(Neb.)  95  N.  W.  831,  which  held  that  man- 
damus will  not  lie  against  state  ofllcers  to 
compel  the  specific  performance  of  contracts. 
This  is  as  far  as  the  decision  goes.  In  the 
case  at  bar  mandamus  was  invoked,  not  to 
compel  the  specific  performance  of  a  con- 
tract, but  to  require  the  Issuance  of  a  cer- 
tificate for  services  rendered  under  a  compen- 
sation fixed  by  law. 

It  is  therefore  recommended  that  the  Judg- 
ment of  the  district  court  be  affirmed. 

AMES  and  HASTINGS,  CO.,  concur. 

PER  CURIAM.  The  concloBlons  reached 
by  the  Commissioners  are  approved,  and.  It 
appearing  tbat  the  adoption  of  the  recom- 
mendations made  will  result  in  a  right  de- 
cision of  the  cause,  It  is  ordered  that  the 
Judgment  of  the  district  court  be  affirmed. 


O'BBlfiN  V.  STATB. 

(Bopreme  Court  of  Nebraska.   Sept  17.  1903.> 

CONSPIRACT— BVIDBNCB  — DBCURATION8  OF 
CO-CONBPIHATOBS-ORDBB  OF  PBOOF 
— INSTBUCTI0N8. 

1.  A  conspiracy,  like  any  other  fact  which 
Is  the  subject  of  indldal  iDvestigation,  may  be 

S roved  infnentiaUy  or  by  drcumstantial  evl- 
ence. 

2.  The  acta  and  declarations  of  a  conspirator 
during  the  pendency  of  the  cooBpiracy,  and  In 
furtherance  of  the  common  purpose,  are  admis- 
sible in  evidence  against  his  associates. 

8.  A  coDS^acy  to  steal  and  sell  hogs  for  the 
benefit  of  ^1  engaged  in  the  Illegal  enterprise 
Is  pending  antil  the  sale  has  been  made  end 
proceeds  divided. 

4.  Before  the  acts  and  declarations  of  a  con- 
spirator are  entitled  to  be  considered  as  evi- 
dence against  bis  associates,  the  conspiracy  it- 
self mast  be  established,  but  the  order  of  proof 
is  a  matter  within  the  discretion  of  the  trial 
court 

6.  The  word  "evidence,"  In  its  technical 
meaning  and  common  acceptation,  Inclndes  all 
the  means  by  which  any  fact  in  dispute  at  a 
Judicial  trial  is  established  or  disproved. 

6.  When  the  trial  court  gives  an  accurate, 
pertinent,  and  intelligible  instruction  covering 
a  particular  point  it  is  not  bound,  at  couosel's 
request,  to  give  another  iDstraction,  expressing 
tiie  same  idea  in  more  persplcnous  pnras& 

7.  Evidence  ezamlneo,  and  fotmd  soffident  to 
sustain  the  verdict 

(Syllabus  by  the  Court) 

Error  to  District  Court.  Sarpy  Oonnty; 

Bead.  Judge. 

Patrick  O'Brien  was  convicted  ot  larceny, 
and  brings  error.  Affirmed. 

J.  J.  O'Connor  and  Cooper  A  Dunn,  for 
plalDtfff  in  error.  P.  N.  Prout,  Atty.  Gen., 
and  Norris  Brown.  Dep.  Atty.  Gen.,  for  the 
State. 

SULLIVAN,  a  J.  Frank  Harrington. 
Frank  Melster,  John  Hennessy,  and  Patrick 
O'Brien  were  charged  in  the  district  court 
of  Sarpy  county  with  the  larceny  of  six  hogs, 
of  the  value  of  ?90.  O'Brien  was  given  a 
separate  trial,  and  was  convicted.  He  claim* 

IT  1.  8m  Crimlnsl  Law,  a^ztk 
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ft  reversal  of  the  sentence  on  the  grounds 
<D  that  the  evidence  is  Insufflcient  to  sustain 
the  verdict;  (2)  that  statements  and  declara- 
tions of  his  codefendantB  were  received  as 
evidence  against  him;  and  <3)  that  the  court 
erred  in  giving  and  refusing  instroctlons. 
The  main  facts  indicative  of  guilt  which  the 
evidence  tends  to  prove  are  these:  On 
August  12th,  the  day  before  the  theft  of  the 
hogs,  four  men,  with  a  team  of  horses  and 
lumber  wagon,  were  seen  idling  near  the 
farm  of  Adam  Mohr,  the  complaining  wlt- 
nesa  One  of  the  men  was  O'Brien,  another 
was  Harrington,  the  other  two  have  not  been 
identified.  These  men,  when  questioned  as 
to  their  business,  said  they  were  fishing  in 
the  Platte  river,  but  they  did  not  seem  to 
have  any  fishing  tackle  or  other  usual  equip- 
ment of  the  angler.  One  of  them  lay  prone 
upon  the  ground,  and  was  apparently  averse 
to  showing  his  face.  Late  In  the  afternoon, 
perhaps  about  6  o'clock,  Harrington  went 
over  to  the  Mobr  farm,  but  the  real  or  pre- 
tended object  of  his  visit  Is  not  disclosed  by 
the  record.  That  night  the  hoes  were  stolen. 
They  were  put  into  a  himber  wagon,  and 
brought  by  Meister  to  the  South  Omaha  mar* 
ket,  where  they  were  sold  about  8  o'clock  the 
next  morning.  Meister  and  Harrington  were 
roommates.  They  bad  a  room  in  the  iE»na 
House.  In  Omaha.  In  this  room  O'Brien  was 
found  undressed  and  fast  asleep  between  8 
and  4  o'clock  in  the  afternoon  of  August  18tb. 
There  was  hog  manure  upon  his  shoes,  and 
hanging  on  the  wall  was  a  pair  ot  wet  and 
dirty  overalls.  When  asked  to  account  for 
his  presence  in  the  room,  he  at  first  refused 
to  do  80,  but  afterwards  said  be  had  been 
drunk  the  night  before,  and  that  some  one 
had  brought  him  up  there  and  put  him  to 
bed.  When  O'Brien  and  Melstor  were  to 
Jail  together  at  Papllllon  they  considered  the 
advisability  of  admitting  an  acquatotance 
with  Harrington  In  case  he  should  be  arrest- 
ed, and  concluded,  on  account  of  some  pre- 
vious admissions,  that  It  would  be  best  to 
own  they  knew  him.  The  defense  attempted 
to  prove  an  alibi.  O'Brien,  testifying  on  his 
own  behalf,  said  that  he  visited  Avoca,  Iowa, 
on  August  12th,  and  did  not  return  to  Omaha, 
where  he  lived,  until  after  9  o'clock  on  the 
evening  of  that  day;  that  on  the  following 
morning  be  got  up  early,  ate  breakfast,  and 
without  any  apparent  provocation  went  out 
on  a  solitary  spree.  By  noon  he  had  taken 
eight  glasses  of  whisky,  and  considered  him- 
self drunk.  He  then  fell  In- with  Harrington, 
who  took  him  to  the  room  to  the  ^tna  House 
to  sleep  and  sober  up. 

There  was  other  direct  and  positive  evi- 
dence tending  to  sustain  defendant's  claim 
that  be  slept  at  his  tether's  house  on  the 
night  of  August  12th,  but  we  cannot  say, 
upon  the  whole  record,  that  the  Jury  were 
not  warranted  in  rejecting  It  Although  the 
evidence  against  defendant  Is  altogether  clr> 
cumstantiftl,  we  cannot  say  that  it  is  insuffl- 
doiL 


It  is  alleged  as  error  that  the  conrt  recdved 
as  evidence  of  defendant's  guilt  acts  lod 
declarations  of  both  Harrington  and  Master. 
We  think  there  is  no  Just  ground  for  tbli 
complaint  Meister  aald  to  Williams,  tlw 
person  to  whom  he  sold  the  hogs,  tiiat  be 
had  raised  them  at  Elkborn,  but  tbl»  state- 
ment was  open  to  no  valid  objection.  It 
was  part  of  the  res  gestie.  It  was  detigned 
to  lull  suspicion,  and  facilltete  the  sale,  and 
was  therefore  imputable  to  all  wbo  were 
concerned  in  the  tlieft  The  conspiracy,  if 
there  was  one,  was  still  pending.  It  em- 
braced not  only  the  larceny  of  the  hogs,  bat 
the  disposition  of  tbem  In  tbe  market,  and 
the  division  of  the  proceeds.  What  Melst?r 
said  to  Williams  being  clearly  to  furtherance 
of  the  common  design  and  purpose,  all  wbo 
were  to  profit  by  it  must  be  held  to  bare 
assented  to  It  Stratton  v.  Oldfield,  41  Neb. 
702,  60  N.  W.  82;  Lamb  v.  State  (Neb.)  95 
N.  W.  1060;  Baker  v.  State,  80  Wla.  418. 
60  N.  W.  618;  2  Am.  &  Eng.  Encyc.  Law 
Gid  Ed.)  866;  8  Oreenleaf,  Ev.  94.  These 
remarks  apply  also  to  other  objections  made 
by  counsel  for  defendant  on  the  theory  tbat 
the  acts  aad  declarations  of  the  alleged  eoa- 
splrators  which  were  given  to  evidence  did 
not  form  part  of  tiie  res  gestae.  It  Is  coo- 
ceded,  of  course,  that  tlie  acts  and  declara- 
tions of  one  conspirator  are  not  evld«ice 
against  another  unless  the  conspiracy  itself 
is  estoblished;  but  to  this  case  there  w«e 
facts  and  circumstances  sufflclentiy  proven 
from  which  a  conspiracy  might  well  be  in- 
ferred. 

Tbe  sixth  paragraiA  of  the  court^a  charge 
was  excepted  to,  but  we  think  It  unohjM- 
tionable.  It  is  an  intelligible  and  entirely  ac- 
curate statement  of  the  rule  that  when  a 
conspiracy  has  been  proven  what  mch  of  tbe 
conspirators  did  or  said  In  furtherance  of  tbe 
Joint  enterprise  Is  admissible  to  evidence 
against  his  associates.  The  rule  might  cer 
talnly,  bave  been  stated  with  greats  pre- 
cision, but  the  meaning  of  the  Instructioa. 
whether  read  closely  or  hastily.  Is,  to  our 
opinion,  unmlstekable. 

The  thirteenth  paragraph  of  the  charge  is 
said  to  be  defective  because  to  It  tlie  Jury 
were  told  that  a  reasonable  doubt  *1s  one 
arising  from  the  candid  and  impartial  lo- 
vestigation  of  all  the  evidence  in  the  case, 
or  such  doubt  of  the  defendant's  guQt  as  may 
exist  In  your  mtods  because  of  a  want  ot 
sufficient  evidence  to  convince  you  of  the 
defendant's  guilt"  Counsel  say  the  Jmy 
should  have  been  directed  to  take  toto  ac- 
count drcumstances  as  well  as  evidence.  We 
think  the  instruction  correct,  and  the  criti- 
cism without  merit  Evidence,  as  deflned 
by  lexicographers  and  law  writers,  Inclodes 
all  the  means  by  which,  in  a  Judicial  trial 
it  is  sought  to  estoblish  or  dteprove  any  ma- 
terial allegation  of  a  civil  or  criminal  plead- 
ing. Any  drcumstance  which  affords  an  in- 
ference as  to  whether  tlie  matter  aOeged  is 
true  or  false  |j||iti|^^^^0^^@«».  and  is 
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commonly  underatood  to  be  within  the  mean- 
ing of  tbat  term.  Lamb  r.  State  p^eb.)  96 
N.  W.  1060;  1  Oreenleat  Or.  I  1;  ThaTer. 
CBS.  Bt.  p.  2;  Jones,  Bt.  I  S. 

In  tbe  elffhth  paragraph  of  the  charge  the 
court  told  tbe  Jury  that  drcnmstiuitial  evi- 
dence to  warrant  a  conviction  must  exclude 
every  reasonable  hypothesis  except  the  one 
Implying  defendant's  gnllt,  and  that  Incrim- 
inating drcumstances  not  proven  beyond  a 
reasonable  doubt  were  not  entitled  to  any 
weight  or  Influence,  It  Is  not  claimed  that 
this  statement  of  the  rule  Is  Inaccurate,  but 
it  Is  said  to  be,  on  account  of  the  language 
used,  beyond  the  comprehension  of  the  av^ 
age  juror,  and  that  the  court  erred  In  refus- 
ing to  give  the  same  thought  lu  an  Instruc- 
tion drawn  by  counsel  (Or  defendant  and 
couched  in  plainer  words.  We  are  Inclined 
to  prefer  the  Instruction  drawn  by  coimsel 
to  the  one  given  by  the  court,  but  there  does 
not  seem  to  be  any  great  difference  in  their 
intelligibility.  The  meaning  of  each  Is,  It 
aeenu  to  us,  within  the  graq)  and  reach  of 
ordinary  men. 

The  Judgment  Is  affirmed. 


WANECK  V.  KRATKT. 
<SDpreme  Court  of  Nebraska.   Sept.  17,  1908.) 
BREACH  OF  UARRIAQE  PROHISB. 

1.  Where,  upon  an  agreement  of  marriage, 
the  parties  expressly  agree  that  the  ceremony 
ahall  be  celebrated  in  accordance  with  the  rules 
and  customs  of  a  particular  religion  and  church, 
such  rules  and  customs  become  a  part  of  the 
contract,  and  binding  upon  the  parties. 

2.  Where  one  of  the  parties  to  a  marriaSe 
?(»itract  falls  to  perform  hU  agreement  at  the 
time  fixed  for  the  ceremony,  do  reasonable 
excuse  existine  for  such  failure,  the  other  party 
may  rescind  the  contract,  and  maintain  an  ac- 
tion for  damages. 

(Syllabus  by  the  Ooort) 

Commissioners'  Opinion.  Department  No. 
3.  Error  to  District  Court,  Douglas  County; 
Estelle,  Judge. 

Action  by  Mary  Kratky  against  Charles 
Waneck.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Affirmed. 

John  D.  Ware,  for  plaintiff  in  error.  Hen- 
ry O.  Murphy  and  Charles  L.  Hover,  for  de- 
fendant in  enw. 

DUFFIB,  a  Abont  November  1, 190a  the 
partieB  entered  into  an  agreement  of  mar- 
riage, and  on  the  following  day  they  called 
on  Father  Bednar,  a  Catholic  priest  In  charge 
of  a  church  at  South  Omaha,  to  procure  the 
publication  of  the  banns.  In  accordance  wltli 
tbe  regolattons  of  tbat  church.  The  date  ot 
the  marriage  was  fixed  for  Nov«nber  27, 
1900,  at  8  o'clock  a,  m.  On  three  successive 
Sundays  after  tills  visit  to  the  inlest,  public 
annonncunent  of  th^  proposed  marriage 
waa  made*  in  accwdaoce  with  the  laws  and 
customs  <tf  the  church.  Following  this  an- 
nooncemen^  and  iip  to  about  tbe  date  fixed 


for  their  marriage,  plaintiff  In  error  contin- 
ued to  call  upon  the  defendant  In  error,  and, 
imder  tbe  eiQwctatlon  that  the  marriage 
would  take  place  as  arranged,  she  secured 
bridesmaids,  called  home  distant  members  of 
her  fsmlly.  invited  friends,  and  made  all 
preparations  for  the  ceremony.  It  was  ar- 
ranged that  plaintiff  in  error  should  call  for 
his  bride  at  tbe  residence  of  her  parents,  but 
he  failed  to  do  so,  and  It  was  afterwards  as- 
certained that  he  went  to  work  in  the  usual 
manner  at  one  of  the  packing  houses  In 
South  Omaha,  and,  when  called  on  by  an 
attorney  for  defendant  in  error,  gave  as  an 
excuse  that  Father  Bednar  had  stated  to  the 
mother  of  defendant  In  error  that  he  wafc  not 
a  good  Catholic,  and  was  not  strong  enough 
in  the  faith;  that  he  was  willing  to  be  mar- 
ried by  any  other  priest,  or  at  tbe  courthouse, 
or  by  any  one  authorised  to  perform  the  cere- 
moi^,  but  declined  to  have  the  ceremony 
performed  by  Father  Bednar.  Thereupon  de- 
fendant in  error  elected  to  terminate  the 
marriage  contract,  and  brought  this  action 
for  damages.  The  Jury  returned  a  verdict  in 
her  favor  for  something  over  $600,  upon 
which  the  court  entered  Judgment,  and  de- 
fendant has  token  error  to  this  court 

The  principal  enor  urged  Is  that  It  in  not 
shown  that  the  plaintiff  in  oror  refused  to 
marry  defendant  in  error,  and  that  his  neg- 
lect to  call  for  her  and  accompany  her  to  the 
churtdi,  as  agreed,  does  not,  of  Itself,  consti- 
tute a  breach  of  the  marriage  contract  on  his 
part;  especially  to  view  of  the  fact  tiiat  he 
lnf(»med  her  attorn^  ttuit  be  was  willing  to 
consummate  tbe  marriage  before  any  other 
priest  or  officer  authorised  to  perform  the 
ceremony.  The  rule  is  well  established  that 
attached  to  every  contract  of  marriage  Is  an 
Implied  condition  that  any  subsequent 
change  to  mentel  or  physical  condition  of 
either  party,  so  as  to  render  it  impossible  to 
accomplish  the  object  of  the  marriage  rela* 
tlon,  releases  the  parties  from  tbe  agreement. 
In  such  case  no  action  will  He  for  breach  of 
the  contract  On  the  other  hand.  It  is  be- 
yond controvmy  that  where  the  parties  ex- 
pressly agree  that  their  marriage  shall  be 
celebrated  under  and  to  accordance  with  tbe 
rules  and  customs  of  a  particular  religion 
and  church,  such  rules  and  customs  become 
a  part  of  tiie  contract  and  binding  upon  tbe 
parties.  In  Oie  case  nt  bar  tbe  parties  en- 
tered Into  snch  express  agreement  oven 
specifying  the  chnrch  and  the  priest  The 
day  and  hour  of  consummation  was  mu- 
tually a^ed  on  by  the  parties,  with  tiie 
sanction  and  consent  of  the  priest  who  was 
to  perform  tiie  ceremony.  This  precaution 
was  taken  to  avoid  naming  a  day  prohibited 
by  the  rules  of  the  church.  The  violation  of 
this  part  of  their  agreement  without  Just 
cause,  amounted  to  a  breach  of  the  contract 
on  the  part  of  the  plaintiff  to  enor,  and  de- 
fendant In  error,  as  she  well  might  do,  elect- 
ed at  the  time  to  consider  the  c^ntractended, 
and  to  sue  for  danw^g^ei^S/ 


M  N0BTHWB8TBRN  REFORTSB. 


9  Ala.  825,  44  Am.  Dec.  441,  It  Is  said:  "At 
tbe  trial  It  aroeaied  tbat  an  engagement  of 
marriage  existed  between  tbe  plaintiff  and 
defradant,  tbat  a  day  bad  been  fixed  for  tbe 
marriage  preparations  made,  and  tbe  guests 
Invited.  On  tbe  morning  of  tbe  day  agreed 
upon,  the  defendant  wrote  a  note  to  plalu- 
tlfTs  father,  saying  tbat  he  tbongbt  the  en* 
gagement  ought  to  be  postponed,  at  least  tox 
the  present  This  note  was  not  answered. 
The  defendant  offered  to  show  that,  shortly 
after  tbe  day  set,  he  bad  proposed  a  per- 
formance of  the  contract;  also,  tbat  before 
this  action  was  brought,  he  bad  repeatedly 
proposed  to  consummate  the  marriage.  Tbls 
evldonce  ttie  court  ruled  out  Tbe  defendant 
requested  tbe  court  to  charge  tbe  Jury  tbat 
If  be,  on  tbe  day  set,  proposed  either  a  post- 
ponement or  a  rescission  of  tbe  contract,  tbe 
plaintiff's  assent  might  be  inferred  from  her 
sUence  at  the  time  of  this  proposal,  as  well 
as  from  declarations  made  by  her.  This 
charge  the  court  refused  to  give.  •  •  • 
It  is  scarcely  necessary  to  add  tbat  the 
charge  requested  was  properly  refused.  Xo 
virtuous  female  could  be  expected  to  reqiond 
directly  to  the  note  wblch  tbe  defendant 
communicated  to  tbe  plaintiff's  father,  and 
no  other  inference  ought  to  be  drawn  from 
her  sllmce  than  that  tbe  engagement  was 
terminated,  not  merely  postponed,  by  tbls 
act  of  tbe  defendant.  Independent  of  any  as- 
sent on  her  part"  To  tbe  same  effect  Is 
Jones  T.  Layman.  123  Ind.  5G0,  24  N.  E.  363. 
In  Halloway  t.  Orifiltb,  32  Iowa,  409,  7  Am. 
Rep.  208,  It  Is  said:  "An  offer  on  the  part 
of  a  defendant  to  fulfil)  a  marriage  contract 
after  his  refusal  to  do  so,  or  a  continuance 
of  tbe  offer  In  open  court  on  condition  tbat 
plaintiff  dismissed  tbe  suit  should  be  disre- 
garded by  tbe  Jury  either  as  a  defense  or  in 
mitigation  of  damages."  As  In  other  cases, 
the  rule  is  that  after  a  defendant  bas  once 
broken  bis  promise,  his  offer  to  renew  Is  no 
defense  on  an  action  for  its  breach.  Tbe 
drcumstancea  were  most  humiliating  to  tbe 
defendant  in  error.  She  had  sent  for  her 
relatives.  Invited  ber  friends,  and  was  pre- 
pared to  accompany  the  bridegroom  to  tbe 
church.  Without  excuse  or  explanation,  be 
failed  to  meet  his  appointment  and  left  her 
to  bear  tbe  shame  and  humiliation  of  bis 
conduct.  Under  such  circumstances,  we 
think  that  defendant  in  error  was  JustiQed 
In  rescinding  the  contract  and  In  replying  to 
his  proposition,  "After  tbe  trick  you  played 
me.  I  will  not  have  you,  In  church  or  out  of 
church." 

The  criticisms  upon  tbe  Instructions  of  the 
court  are,  we  think,  without  merit  There 
was  a  clear  breach  of  contract  on  the  part  of 
the  plaintiff  In  error.  Tbe  defendant  In  error 
promptly  rescinded  the  contract,  and  brought 
this  action  for  its  breach.  His  proffer  to 
consummate  the  agreement  after  breach  and 
after  rescission  on  tbe  part  of  defendant 
ought  not  to  be  considered.  We  recommend 
an  affirmance  of  the  Judgment 


EIRKPATRICK  and  POUND.  CC,  con- 
cnr. 

PER  CURIAM.  For  tbe  reasons  stated  in 
the  foregoing  opinion,  tbe  Judgmoit  of  the 
district  court  is  affirmed. 


OERMAN  MUX.  FIRB  INS.  GO.  ▼.  FOX 
et  aL 

<Supreme  Goort  of  Nebraska.   S^t  17.  190a) 

INSURANCB-CONVETANCB  OP  PROPBRTT- 
PORFKTTURB  OP  POLICY. 

1,  A  cooveyance  of  property  in  vlotatton  of 
restrictioits  in  an  insuraDce  policy  is  of  do 
importance  U  the  property  is  reconveyed  before 
a  loss. 

2.  A  conveyance  of  real  estate  by  one  joint 
owner  to  the  other,  which  bas  been  insured  in 
their  joint  names,  is  not  a  violation  of  a  for- 
feiture clause  in  the  policy,  providing  that  it 
should  be  void  if  the  propeity  was  aoTd,  trani- 
ferredt  or  Incumbered. 

Oommlssioners'  Opinion.  Department  No. 
1.  Error  to  District  Court,  Garfield  County; 
Paul,  Judge. 

"Not  to  be  officially  reported." 

Action  Daniel  Fox  and  otbera  against 
the  German  Mutual  Fire  Insurance  Company. 
Judgment  for  plalntUCs,  and  defendant  brings 
error.  Affirmed. 

F.  P.  Olmstead  and  Ed.  P.  Smith,  for  plain- 
tiff In  error.  £.  J.  Clements  and  G.  J.  Bragg, 
for  defendants  In  error. 

HASTINGS,  G.  Four  errors  In  the  Judg- 
ment rendered  In  this  action  upon  an  Insur- 
ance policy  for  tbe  loss  of  a  bam  are  asserted 
by  tbe  defendant:  First  That  tbe  court  err- 
ed In  refusing  to  Instruct  tbe  Jury  to  return 
a  verdict  for  tbe  defendant  insurance  com- 
pany. This  on  the  ground  that  tbe  undisputed 
evidence  showed  there  bad  be^  a  cliange  of 
ownership  contrary  to  the  terms  of  the  policy 
between  the  time  of  Its  Issuance  and  the  oc- 
currence of  the  fire.  Second.  Complaint  is 
also  made  of  Instructions  numbered  7.  S,  aod 

9,  as  not  properly  submitting  tbe  questions  as 
to  the  delivery  of  tbe  insured's  deed  to  tbe 
property,  and  as  to  ownership  of  the  property 
at  tbe  time  of  the  issuance  of  tbe  policy.  To 
tbe  first  question  the  Insurance  company's 
counsel  devote  26  pages  out  of  S3  contained 
In  their  brief.  Of  course,  Its  decision  in  their 
favor  would  preclude  the  necessity  of  any 
examination  of  the  others.  Tbe  cause  of  tbe 
action  was  loss  of  a  livery  stable  insured  for 
$1,000  In  a  policy  issued  by  tbe  defendant 
company  to  Fox  &  Estabrook  June  24.  1899. 
Tbe  bam  was  totally  destroyed  by  fire  June 

10,  1902.  The  answer  alleged  that  the  facts 
stated  In  tbe  plaintiffs*  petition  w«re  not  sof- 
flcient  to  constitute  a  cause  of  action,  admit- 
ted its  own  Incorporation,  admitted  tbat  ptain- 
tiffs  were  the  owners  of  the  proper^  when 
insured,  admitted  that  It  was  destroyed  by 
fire  on  June  18, 1002,  admitted  tbat  notice  was 
given,  and  admitted  the  denial  of  all  liability  j 

1  a.  See  iDiuraDdgirat^  Sp^VcafctKd^  Ui^lM. 
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on  the  compaiiT's  part  and  refusal  to  pay.  and 
denied  UablUty.  Defendant  aUeged  that  the 
policy  contained  a  prorlBlon  that  It  should 
become  entirely  vtiiA  If  the  property  were 
sold,  transferred,  or  became  Incumbered  by 
mortgage  or  trust  deed  without  the  written 
consent  of  the  company  Indorsed  on  the  pol- 
icy. It  alleged  that  on  February  14,  1901, 
plaintiff  Bstabroofc  sold  his  one-half  interest 
In  the  property  to  Fox,  and  that  the  latter, 
on  March  5,  1802,  conToyed  the  premises  by 
warranty  deed  to  James  H.  Forbes  and  Wm. 
T.  McClaln,  and  afterwards,  on  March  28, 
1002,  Forbes  and  McClaln  conveyed  to  Fox; 
that  these  transfers  were  without  the  knowl- 
edge at  consent  of  the  company,  or  Indorse- 
ment of  consent  upon  the  policy;  that  it  had 
no  knowledge  of  the  transfers  untU  after  the 
loss,  when  It  declared  the  policy  void,  and 
denied  liability.  PlalntUC  replied  by  general 
denial,  except  as  to  matters  admitted,  and 
then  admitted  the  making  of  the  deed  by 
Estabrook  to  Fox  in  February,  1901,  bnt  said 
that  Fox  was  a  member  of  the  firm  of  Fox  & 
Estabrook,  one  of  the  plaintiffs;  that  when 
the  policy  was  Issued  the  plalntUfs  were, 
and  for  a  long  time  bad  been,  partners,  and 
still  are,  under  the  name  of  Fox  &  Estabrook; 
that  when  the  policy  was  Issued  the  title  to 
die  property  stood  in  Daniel  Fox  and  Oscar  A. 
Estabrook  jointly;  that  the  property  was 
thm,  and  ever  since  has  been,  the  property 
of  the  firm,  each  partner  owning  an  undivid- 
ed one-half;  that  at  the  time  of  entering  Into 
the  partnership  it  was  agreed  that  on  the 
death  of  either  partner  the  whole  partner^ 
ship  property  should  bdong  to  the  survivor; 
^at  about  February  14,  1901,  Sbtabrook  be- 
came dangerously  ill,  and  for  the  purpose  of 
carrying  out  tills  agreement  executed  a  deed 
for  his  undivided  one-half  without  any  consid- 
eration whatever  exc^t  the  partnership  agree- 
ment, and  under  the  agreement  that  the  deed 
should  have  no  force  and  effect  until  Bsta- 
broo^a  death;  ttiat  Estabrook  did  not  die, 
and  the  deed  took  no  effect.  Plaintiffs  admit 
that  on  Bfarch  6,  1902,  Fox  signed  and  ac- 
knowledged a  warranty  deed  of  the  premises 
to  Forbes  and  MeClaln.  Tn^  say  that  no 
consideration  was  paid  for  this  deed,  and  that 
It  waa  never  delivered,  and  tnat  no  sale,  con- 
veyance, ae  transfer  of  the  property  was  ef- 
fected by  It;  that  through  Inadvertence  the 
deed  was  placed  on  record  without  ever  hav- 
ing been  delivered,  and  without  any  Intention 
that  It  should  be,  and  did  not  In  any  manner 
transfer  the  title  to  the  property  from  Fox 
to  Forbes  and  McClaln,  or  either  of  them. 
They  admit  that  on  March  29,  1002,  Forbes 
snd  McCIatn  executed  and  delivered  to  Fox 
B  quitelalm  deed,  but  say  that  It  was  done 
solely  for  the  purpose  of  removing  a  cloud 
from  the  title  of  the  premises,  and  that  nei- 
ther Forbes  nor  Hcdaln  ever  had  any  inter- 
est in  tiie  property.  The  case  seems  to  turn 
upon  the  question  as  to  whether  or  not  Esta- 
brook*8  deed  to  bis  partner.  Fox.  In  1901,  Is 
a  violation  of  the  conditions  of  the  policy. 


t  It  is  alleged  In  plalntlTs  brief  that  there  Is 
no  allegation  In  the  petition  tlut  tbls  Is  part- 
nership property.  This  seems  to  be  true,  but 
It  Is  alleged  In  the  petition  that  It  was  the 
joint  property  of  Fox  and  Estabrook,  and  It 
is  alleged  In  the  reply,  and  no  exception  taken 
to  such  pleading,  that  they  are  still  partners, 
and  this  is,  and  always  has  been  since  the 
issuance  of  the  policy.  Arm  property.  So  far 
as  the  deed  of  Fox  to  Forbes  and  McClaln 
Is  concerned,  It  is  undisputed  that  In  March 
prior  to  the  fire  the  title  of  Forbes  and  Mc- 
Claln, whatever  it  was,  was  reconveyed  to 
Fox,  and  was  In  Fox  at  the  time  the  fire  oc- 
curred. This  would  seem  to  render  unimpor- 
tant aAj  question  relating  to  the  deed  of  Fox 
to  Forbes  and  McClaln.  Where  the  title 
may  have  been  during  the  term  of  the  policy 
would  be  unimportant  If,  prior  to  the  loss, 
it  had  been  reconv^ed  to  the  parties  for 
whom  It  was  originally  Insured,  or  to  one 
properly  holding  it  under  the  terms  of  the 
policy.  Home  Fire  Ina  Ca  v.  Johansen,  59 
Neb.  362.  80  N.  W.  1047;  State  Ins.  Gb.  v. 
Schreck,  27  Neb.  527,  48  N.  W.  840,  6  L.  R. 
A.  624.  20  Am.  St  Bep.  686;  Omaha  Fh-e 
Ins.  Co.  V.  Dlerks,  43  Neb.  473,  61  N.  W.  740; 
Johansen  v.  Home  Fire  Ins.  Co.,  64  Neb.  648, 
74  N.  W.  866.  It  18  true  that  all  of  the  above 
cases  relate  to  conveyances  by  mortgage,  but 
we  do  not  see  why  the  same  doctrine  Is  not 
applicable  to  an  absolute  deed;  and  It  was 
80  applied  In  Power  v.  Ocean  Ins.  Co.,  19 
La.  28,  86  Am.  Dec.  665,  and  Lane  v.  Maine 
Mut.  Ins.  Ca,  12  Me.  47,  28  Am.  Dec.  160. 
Tbls  being  the  situation,  It  becomes  unneces- 
sary to  consider  the  state  of  the  evidence  as 
to  the  delivery  of  the  deed  made  to  Foites 
and  McClaln.  As  to  the  effect  to  be  given 
to  the  deed  from  Estabrook  to  Fox,  this  court 
Is  committed  to  the  proposition  that  a  sale 
made  by  a  partner  of  partnership  property 
to  hia  partner  is  not  a  conv^rance  within  the 
tenns  of  this  forfeiture  clause.  :^benlx  Ins. 
Co.  V.  Holcombe,  67  Neb.  622,  78  N.  W.  300, 
78  Am.  Bt  Rep.  632.  It  IS  true  that  the 
holding  in  that  case  was  with  regard  to  per- 
sonal property,  and  counsel  for  the  company 
claim  that  it  can  have  no  application  to  real 
estate,  and  that  in  any  evoit  there  Is  no 
claim  in  the  petition  that  this  is  partnership 
property.  Ihej,  however,  cite  no  case  hold- 
ing the  distinction  between  transfers  of  per- 
sonalty and  those  of  real  property  sucb  as 
tbey  seek  to  make.  None  is  indicated  In  the 
cases  which  we  have  examined,  and  It  seems 
unimportant,  also,  whether  the  pn^erty  Is 
held  In  partnership  or  merely  In  co-tenancy. 
A  transfer  between  the  assured  ovraers  Is  not 
held  to  be  a  violation  of  the  policy,  the  entire 
property  being  Insured  to  each  of  them.  The 
reply  in  this  case  alleged  In  very  express 
terms  that  the  property  belonged  to  the  part- 
nership, and  no  objection  was  made  at  the 
trial,  so  far  as  appears,  to  this  form  of  plead- 
ing.  We  think,  as  Is  held  in  AUemanlaFire 

Am.  St  Bep.  610:  ^^e^c^^^m^t^^^na 
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notice  to  the  Inmrance  company  of  any  con- 
tract to  sell  the  property  most  be  held  to 
apply  only  to  transactions  between  th€  aa- 
fiured  and  third  parties,  and  It  can  have  no 
application  to  contracts  between  the  asstired 
themselves  for  the  transfer  of  their  respective 
Interest*  aa  partners  or  Joint  owners."  Mr. 
Freeman,  In  his  notes  to  this  case  (23  Am.  St 
^ep.  til8).  says  that  the  weight  of  autborl^ 
Is  decidedly  In  favor  of  this  rule.  We  are, 
therefore,  of  the  opinion  that  the  conveyance 
of  Estabrook  to  Fox,  and  the  retention  of  the 
title  by  the  latter  to  the  time  of  the  fire,  con- 
stituted no  defense.  We  are  also  of  die  opin- 
ion that  the  conveyance  by  Fmc  to  Forbes 
and  McCSaln  of  Oils  property,  which  was  re- 
conveyed  to  Fox  nearly  three  months  before 
the  fire,  would  not  constitute  any  ground  for 
forfeiture  at  the  time  the  loss  occurred.  The 
claim  that  the  actual  ownership  of  tibe  prop- 
erty was  In  the  firm  of  Fox  ft  Estabrook  at 
the  time  of  the  trial  seems  amply  sustained 
by  the  evidence,  and  is  uncontradicted.  In 
view  of  this  holding  It  seems  hardly  necessary 
to  examine  the  claims  of  error  in  the  instruc- 
tions. No  other  defense  was  attempted  to 
be  made. 

There  seems  no  occa8l<»i  to  discuss  the 
claim  In  counsel's  brief  that  the  evidence,  at 
all  events,  shows  a  change  of  poasesBlon  of 
the  property,  and  tbat  this  would  work  a  for- 
feiture. No  such  defense  is  pleaded,  and  the 
evidence  seems  to  Indicate  only  a  change  of 
tenants,  and  that  Forbes  and  McGlaln  held, 
besides  their  lease,  an  option  to  purchase, 
which  they  never  exercised.  A  mere  change 
of  tenants  Is  not  generally  hela  to  be  ground 
of  forfeiture  under  this  clause  of  the  policy, 
and  Is  not  claimed  in  the  answer. 

It  is  recommended  that  the  Judgment  of 
the  district  court  be  affirmed. 

AMES  and  OLDELUf,  CC,  concur. 

FEB  OITBIAH.  The  conclusions  reached 
by  the  Oommlssloners  are  approved,  and,  It 
appearing  that  the  adoption  of  the  recommen- 
dations made  will  result  In  a  right  dedslon 
of  the  cause,  it  is  ordered  tbat  the  Judgment 
of  the  district  court  be  affirmed. 

SUCKSTOBF  et  aL  V.  BUTTBBFIELD. 

(Supreme  Court  of  Nebraska.    Sept.  17,  1903.) 

REPLKVIN— PLEADING— AMENDMENT— CON- 
DITIONS. 

1.  Petition  and  affidavit  in  replevin,  which 
allef^  a  special  ownership  In  the  property  re- 
plevied, may  be  ameodcd,  so  as  to  allege  a  gen- 
eral ownership  in  the  property. 

2.  The  terms  on  which  an  amendment  to  a 
petition  mny  be  permitted  rest  ordinarily  in  the 
sound  discretion  of  the  trial  court 

Commissioners'  Opinion.  Department  No. 
1.  Error  to  District  Court,  Wayne  County; 
Boyd,  Judge. 

"Not  to  be  officially  reported." 


^  1  Bm  Appeal  and  Error,  vol.  I,  Cant  Dla.  I 
UM;  Plaadlnr  vol.  tt.  Cant  Dls.  |  OS. 


Action  by  William  H.  Bntterfldd  against 
August  Sucluttorf  and  another.  Judgment  for 
plaintiff,  and  defendanto  bring  error.  Af- 
firmed. 

Douglas  Cones,  for  plaintiffs  in  error.  W. 
W.  Quirey  and  Powera  ft  Hays,  fbr  defend- 
I  ant  in  error. 

OLDHAM,  O.  This  was  an  action  of  re- 
I  plevln  originally  instituted  In  the  county 
•  court  of  Pierce  county  by  pUintifl,  William 
;  H.  Butterfleld,  to  recover  the  possession  of 
:  19  bead  of  steers  from  defendants,  Suckstorf 
I  &  Reimers.  The  plaintiff  claimed  the  light 
of  possession  originally  under  a  genoal  own- 
ership, but,  after  introducing  bis  testlmonr 
in  the  county  court,  be  was  permitted  to 
amend,  and  allege  a  special  ownership  under 
a  chattel  mortgage.  Tbe  county  court  found 
for  plaintiff  w  his  claim  of  special  owner 
Blilp,  and  the  cause  was  appealed  to  the  dis- 
trict court,  and  plaintiff  filed  a  new  petition, 
alleging  a  special  ownership  only.  On  this 
petition  a  trial  was  had  In  tbe  diatrict  court, 
Judgment  found  for  plaintiff,  and  defendants 
brought  error  proceedings  to  tbls  court  (Suck- 
storf V.  Butterfleld,  S4  Neb.  767,  74  N.  W. 
107Q),  where  the  Judgment  was  reversed,  and 
the  cause  remanded,  because  of  the  rejection 
of  material  testimony  offered  by  defendants, 
tending  to  ahow  that  plaintifTs  title  was  gea- 
eral,  and  not  Special,  as  be  had  pleaded  it 
When  tlie  cause  was  remanded,  plaintiff  ask- 
ed leave  to  amend  hla  petition,  to  aet  up  the 
facts  connected  vrith  bis  claim  of  the  right 
of  possession  of  the  cattle  In  dispute.  It 
seems  that  plaintiff  has  been  in  doubt  at  all 
times  as  to  whether  he  was  tbe  general  own- 
er of  the  stock,  or  was  only  entitled  to  its 
jrassesslon  as  mortgagee.  Thia  doubt  arose 
from  the  fact  that,  in  the  first  inatance.  plain- 
tiff took  a  mortgage  on  the  cattle  securing  a 
bona  fide  Indebtedness  from  the  then  owner 
of  the  stock.  After  he  had  taken  his  mort- 
gage, and  proceeded  to  locate  bis  cattle,  ha 
found  that  they  bad  been  sold  to  a  third 
party,  under  an  agister's  lien  for  tbelr  feed- 
ing. Plaintiff  thereupon  redeemed  from  the 
sale  under  the  agister's  lien,  and  appears  t» 
have  always  had  a  doubt  as  to  whether  this 
sale  and  his  redemption  from  it  conveyed  the 
absolute  title  in  the  stock  to  him,  or  whether 
be  only  held  them  by  virtue  of  his  mort^ige. 
Tbe  diatrict  court  permitted  this  amendment 
over  defendants*  objection.  The  cause  pro- 
ceeded again  to  trial,  and  plaintiff  had  Judg- 
ment, and  defendants  again  bring  error  to 
this  court 

The  only  question  seriously  urged  is  tbat 
the  court  erred  In  permitting  plaintiff  to 
amend  bis  petltton  by  alleging  a  general,  in- 
stead of  a  special,  ownership,  and  tbat  the 
petition  on  which  the  cause  of  action  was 
tried  was  such  a  material  change  of  Issues 
as  to  start  tbe  statute  running  ttfm  tbe  time 
tbe  amended  pleading  was  filed.  The  gist  of 
an  action  In  replevin  is  th^  question  of  the 
right  of  the  pq$|^i^^(9i@gi|<®erty  to 
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coDtroversy  at  the  commeDcement  of  the  suit 
While  It  Ib  necessary  tbat  the  petition  should 
show  whether  the  plalutlff  claims  a  special 
or  a  general  o^rnersblp  in  the  goods  replevied, 
yet  It  Is  uniformly  held  by  this  court  that  a 
petition  and  affidavit  In  replevin  may  be 
amended  by  alleging  a  special,  Instead  of  a 
general,  ownership  in  the  property,  or  vice 
versa,  and  that  an  amendment,  when  so 
made,  relates  back  to  the  inception  of  the 
cause;  the  finding  of  an  amendment  being 
but  the  continuance  of  the  original  cause, 
and  not  the  commencement  of  a  new  action. 
Hudelson  Bank,  56  Neb.  247,  76  N.  W. 
570;  Welch  v.  MilUken,  57  Neb.  86.  77  N. 
W.  363;  Tackaberry  v.  Gilmore,  57  Neb.  450, 
78  N.  W.  32.  This  view  of  the  case  dis- 
poses of  both  the  right  of  the  court  to  per- 
mit the  amendment,  and  of  the  contention 
that  the  statute  of  limitations  was  put  In 
operation  by  filing  the  amended  petition. 

Tbe  only  other  complaint  urged  is  that  the 
court  should  have  prescribed  terms  before 
permitting  plaintiff  to  file  his  amended  peti- 
tion. The  record  shows  that  tbe  court  said 
that  he  would  reserve  the  question  of  terms 
until  the  Issues  were  made,  and  the  cause 
finally  disposed  of.  It  also  appears  that  a 
motion  to  retax  costs  In  the  lower  court  Is 
pending;  consequently,  the  question  of  terms 
on  which  the  amendment  should  be  permitted 
l8  Still  an  open  one  In  the  district  court  We 
mlgtat  also  add  that  this  is  a  question,  in 
any  event,  that  rests  In  the  sound  discretion 
of  tbe  trial  court 

It  la  therefore  recommended  that  tbe  Judg- 
ment of  tbe  district  court  be  affirmed. 

HASTINGS  and  AMES,  CO.  concnr. 

PEIR  CURIAM.  The  conclusions  reached 
by  the  Commissioners  are  approved,  and.  It 
appearing  that  tbe  adoption  of  tbe  recom- 
mendations made  will  result  In  a  right  de- 
dalon  of  the  cause,  it  is  ordered  that  the 
Judgment  of  the  district  court  be  affirmed. 


BANKERS'  BUTLDINO  &  LOAN  ASS'N  t. 
WILLIAMS  et  al. 

(Supreme  Court  of  Nebraska.    Sept  17,  1003.) 
HBCHANIC'S  LIEN-0UBSTI0N8  OF  FACT. 

1.  Whether  a  claim  on  which  a  mechanic's 
lien  was  based  was  sold  to  another  by  the  con- 
tractor prior  to  hia  perfecting  such  lien,  and 
whether  the  last  work  on  the  building  was  done 
for  the  sole  purpose  of  extending  the  time  for 
filing  a  lien,  or  was  performed  in  good  faith 
nnder  the  agreement  tor  the  erection  of  tbe 
structure  and  to  complete  the  contract  accord- 
ing to  its  terms,  are  purely  questions  of  fact. 

2.  E^ridence  examined,  and  held,  that  it  la 
amply  snffldent  to  ra stain  the  findings  and  d»> 
cree  of  the  trial  court  on  these  qaesuons. 

Oommlssioners'  Opinion.  Department  Na 
2.  Appeal  from  District  Court  Douglas  Coun- 
ty: Bead,  Judge. 

"Not  to  be  offlclally  reported." 

Suit  by  the  Bankers'  Building  &  Loan  As- 
HKdation  against  JB^mma  R.  Williams  and  oth- 


er&   Judgment  for  defendants*  and  plaintiff 

appeals.  Affirmed. 

Crane  &  Boucher,  for  plaintiff  in  error. 
Baldrige  &  De  Bord,  f<nr  defendants  In  error. 

BARNES,  0.  On  September  4,  IttOl,  the 
Bradford-Kinsler  Lumber  Oompany.  appellee 
herein,  ffied  Its  petltioh  in  the  district  court 
of  Douglas  county,  praying  for  a  foreclosure 
of  a  mechanic's  ben  on  lot  8,  block  7,  Logan 
Place  addition  to  South  Omaha,  which  It  al- 
lied bad  been  assigned  to  it  by  one  George 
W.  Brlggs.  Tbe  Bankers'  Building  &  Loan 
Association,  appellant  herein,  was  made  a 
party  defendant  In  that  suit  On  September 
11,  1901,  the  appellant  filed  a  petition  In  tbe 
same  court  praying  for  tbe  foreclosure  of  its 
mortgage  on  the  same  property,  and  made 
the  appellee  a  party  defendant  E<acb  party 
filed  an  answer  and  cross-petition  In  the  case 
in  which  it  had  been  made  a  defendant  set- 
ting up  Its  claim,  and  praying  that  tbe  same 
be  decreed  to  be  a  lien  prior  to  that  of  tbe 
other  party.  Afterwards,  by  consent  of  tbe 
parties  and  the  order  of  tbe  court,  tbe  two 
actions  were  consolidated.  There  was  a  trial 
to  the  court,  and  the  appellee  the  Bradford- 
Kinsler  Lumber  Company  was  decreed  to 
hare  a  first  Hen  for  the  sum  of  (109.20  and 
a  foreclosure  of  tbe  mechanic's  lien  described 
In  Its  petition;  and  the  appellant  was  de- 
creed to  have  a  second  lien  on  the  premises 
for  the  sum  of  (685.04  and  tbe  foreclosure  of 
Its  mortgage.  The  premises  were  ordered 
sold  to  satisfy  these  amounts,  and  tbe  case 
comes  here  on  appeal  by  the  Bankers'  Build- 
ing &  Loan  Association. 

The  only  question  In  the  case  Is  whether 
or  not  tbe  evidence  Is  sufficient  to  sustain  the 
findings  and  Judgment  of  the  trial  court  It 
appears  that  one  R  A.  Page  was  tbe  owner 
of  the  premises  described  above,  and  that  In 
July  or  August,  1890,  he  made  a  verbal  con- 
tract with  one  George  W.  Brl^s  for  tbe  erec- 
tion of  a  bouse  thereon,  for  which  he  was  to 
pay  $635;  that  Brlggs  commenced  tbe  erec- 
tion of  the  bouse  some  time  in  September, 
and  bad  it  so  far  finished  on  the  5th  of  No- 
vember following  that  Page,  with  hla  family, 
moved  into  It  and  from  that  time  on  occupied 
It  as  a  family  residence.  At  that  time  tbe 
building  was  not  completed  according  to  the 
contract  but  nearly  all  the  work  uncompleted 
was  done  during  that  montlu  Some  time 
in  the  winter  following  the  parties  got  to- 
gether, and  agreed  on  the  amount  due  on  the 
contract,  and  It  Is  claimed  by  tbe  appellant 
that  a  duebill  was  given  by  Page  to  Brlggs 
for  the  balance  of  the  contract  price,  amount- 
ing to  $95.96;  and  It  Is  further  claimed  that 
this  dueblll  was  assigned  or  turned  over  to 
the  appellee  before  tbe  mechanic's  Hen  In 
question  herein  was  pertected.  An  examina- 
tion of  tbe  evidence,  however,  fails  to  dis- 
close tbe  existence  of  a  dueblll.  A  document 
was  produced,  however,  In  tbe  form  of  a 
half  sheet  of  ruled  note  paper,  covered  by 
figures  on  both  sides,  and  tbe  only  JnteUl^le 
Digitized  by 
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thing  about  It  Is  the  following  statement: 
"Bal.  due  (95.96  Brlggs."  This  inatrament 
certainly  falls  short  of  being  a  dueblll,  and 
It  could  In  no  manner  affect  the  right  of  the 
contractor  to  perfect  a  mechanic's  lien  on  the 
premises.  It  further  appears  from  the  ctI- 
dence  that  when  this  paper  was  prepared— 
which  is  sometimes  called  an  account  stated 
and  sometimes  a  dueblll,  by  the  appellant— 
Briggs  had  not  completed  his  work  on  the 
building  according  to  the  terms  of  the  con- 
tract It  Is  stated  by  him  that  it  was  agreed 
.between  himself  and  Page  that  at  a  later 
date  be  should  return,  and  complete  the 
work.  This  Page  does  not  deny.  His  testi- 
mony Is  that  he  does  not  remember  about  it, 
but  win  not  testify  that  such  was  not  the 
agreement.  It  further  appears  that  on  the 
2d  day  of  August,  1900,  Briggs  went  to  the 
premises,  and  completed  the  work— put  stops 
and  a  lock  on  the  basement  door;  and  that 
Page  knew  of  the  fact,  and  while  the  work 
was  being  done  they  talked  about  the  matter, 
Briggs  saying  to  Page,  who  was  a  friend  and 
neighbor,  "I  have  stopped  the  holes  that  you 
were  hollering  about,"  and  In  reply  Page  said, 
"I  have  not  hollered  very  much,  have  I. 
Oeot^?"  Briggs  thereupon  went  to  the  of- 
flce  of  the  appellee,  and  Mr.  Bradford  made 
out  a  mechanic's  Hen  for  him  In  due  form, 
which  he  signed  and  verified  before  a  notary 
public;  that  he  thereupon  delivered  the  lien 
so  prepared  to  Bradford,  who  testified  that 
he  filed  it  for  and  on  behalf  of  Briggs.  It 
further  appears  from  the  testimony  of  Brad- 
ford, which  Is  not  disputed,  and  from  the 
written  assignment  of  the  lien  introduced 
in  evidence,  that  it  was  assigned  to  the  ap- 
pellee in  April,  1901,  In  part  payment  of, 
or  to  be  applied  on,  an  account  which  Briggs 
owed  to  the  appellee.  Appellant  insists  that 
the  claim  was  assigned  by  Briggs  to  the 
appellee  before  the  lien  was  made  out  and 
filed  for  record  In  the  ofilce  of  the  register  of 
deeds.  The  court,  on  consideration  of  the 
evidence,  found  otherwise.  As  we  have 
stated  before,  the  written  assignment  accom- 
panying the  mechanic's  lieu  shows  on  Its 
face  that  It  was  made  in  April,  1901— at  least 
eight  mouths  after  the  Hen  was  perfected. 
Bradford  testifies  that  the  assignment  was 
actually  made  at  that  time,  and  that  when 
Briggs  delivered  the  mechanic's  lien  to  him 
in  August,  1900,  after  he  had  signed  and  veri- 
fied It,  such  delivery  was  for  the  purpose  of 
having  it  filed  for  record,  and  that  he  had  It 
recorded  for  and  on  behalf  of  Briggs.  This 
evidence  Is  not  disputed  by  any  one,  and  we 
think  It  was  sufilcient  to  Justify  the  trial 
court  in  its  finding  on  that  question. 

It  Is  next  contended  that  the  mechanic's 
lien  was  not  perfected  and  filed  in  the  office 
of  the  register  of  deeds  within  four  months 
after  the  completion  of  the  contract,  as  re- 
quired by  law.  We  have  carefully  examined 
the  evidence  on  that  question.  It  appears 
that  when  Page  moved  Into  the  house  Briggs 
had  not  yet  completed  his  contract;  that  the 


first  story  was  mostly  completed,  but  the 
basement  was  not  finished.  Briggs  testified 
that  after  the  settlement  Ptcge  asked  him  to 
come  out  to  his  house  and  put  the  stops  on 
the  cellar  door.  In  answer  to  a  question  he 
said:  "Well,  at  the  time  I  settled  wltb  hioi 
I'  agreed  to  come  up  and  finish  up.  Page 
and  I  live  neighbors,  and  every  once  In  a 
while  he  would  speak  about  It.  Q.  At  the 
time  you  left  the  house  In  Novemb^,  was  it 
agreed  then  that  yon  should  come  back  and 
complete  the  house?  A.  I  told  Mr.  Page  that 
I  would  come  back  and  do  that  work,  for 
him ;  yes,  sir.  Q.  When  you  went  back,  was 
it  In  pursuance  to  that  agreement?  A.  Yes. 
sir.  Q.  So  that  the  house  was  not  complete 
In  November,  at  that  time  this  work  was  not 
done?  A.  This  work  was  done  to  complete 
the  house.  The  house  was  not  complete  un- 
tU  these  stops  and  that  other  work  was  done. 
Q.  State  whether  or  not  Page  called  your 
attention  to  that  fact  from  time  to  time,  and 
asked  you  to  come  up  and  do  the  work  ?  A 
Mr.  Page  called  my  attention  to  it  more  than 
once."  With  relation  to  this  work  Page  him- 
self testified  as  follows:  "Q.  Now,  at  that 
time,  it  is  a  fact,  is  It  not,  Mr.  Page,  that 
there  was  certain  things  to  be  done  with  re- 
lation to  fixing  the  lock,  and  fixing  the  doors 
that  had  not  been  completed?  A.  There  was. 
perhaps,  things  that  I  originally  expected  to 
be  done  In  the  basement  Q.  And  these 
things  were  not  finished  at  the  time  when 
you  say  yon  bad  a  settlement  with  him?  A. 
No,  sir;  they  were  not.  Q.  And  they  were 
never  finished  tmtll  be  went  back  there  in 
August?  A  He  went  back  there  In  August, 
and  put  the  lock  and  stops  on  the  door.  Q- 
They  were  never  finished  until  that  time? 
A.  That  IB  the  time  he  did  Jt  Q.  Is  it  not  a 
fact  that  when  this  settlement  was  made  that 
you  talked  wltb  Mr.  Briggs  about  hia  coming: 
back  and  fixing  this  work,  just  as  he  hat^ 
testified?  Was  there  not  some  talk  of  that 
kind?  A.  I  don't  remember  It  There  might 
have  been.  Q.  There  might  have  been,  but 
you  do  not  remember  it?  A.  I  don't  remem- 
ber it.  Q.  But  you  don't  say  that  the  talk 
was  not  bad?  A.  No,  sir."  The  authorities 
are  numerous  In  which  ft  is  held  that  one 
cannot  perform  a  slight  amount  of  wOTk  on  a 
building  already  completed  a  long  time  after 
such  completion,  and  thus  lay  the  foundation 
for  the  perfection  of  a  mechanic's  lien,  which 
otherwise  would  have  been  lost  by  lapse  of 
time;  while,  on  the  other  hand,  the  authori- 
ties bold  that  if.  In  truth  and  in  fact  the 
building  was  not  completed,  and  that  the 
work  done,  though  slight  In  amount,  was  pa- 
formed  under  the  contract  and  for  the  pur- 
pose of  its  completion,  the  time  for  perfect- 
ing a  lien  dates  from  the  time  such  work 
was  done.  The  question  In  this  case  seems 
to  be  purely  one  of  fact  The  case  was  tried 
before  the  district  court  on  oral  evidence. 
The  witnesses  being  present  before  the  judge, 
who  had  an  opportunity  to  see  them,  xo  ob- 
serve th^  denoisiua^tVMpffii^jKW^  he  was 
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In  a  much  better  eltuation  to  determine  tbe 
truth  of  the  mutter  tn  controversy  thau  Is  a 
court  of  review.  We  are  unable  to  soy  that 
the  finding  of  the  trial  court  thnt  the  lien 
was  perfected  within  four  months  after  the 
contract  waf<  finally  completed  Is  not  amply 
supported  by  the  evidence.  This  being  true, 
we  ought  not  to  disturb  the  findings  and 
Judgment  of  the  trial  court. 

It  seemti  that  the  case  was  fairly  tried. 
We  find  no  error  in  the  record,  and  we 
recommend  that  the  Judgment  of  the  district 
court  be  affirmed. 

AIjBERT,  C,  concurs. 

PBR  GUKIAM.  The  conclusions  reached 
by  tbe  Commissioners  are  approved,  and,  it 
appearing  that  tbe  adoption  of  the  recom- 
mendations made  will  result  In  a  right  de- 
dalon  of  the  cause,  it  Is  ordered  that  the 
Jndsment  of  tbe  district  court  be  affirmed. 


OIZEK  V.  CIZEK. 

(Supreme  Court  of  Nebraska.    Sept.  17,  1903.) 

JUDGMENT  —  COLLATERAL     ATTACK  —  HOME- 
STBAD— QUIETING  TITLE— DIVORCE- 
PROPERTY  RIGHTS. 

1.  Where  the  court  had  jurisdiction  of  tbe 
parties  and  of  the  subject-matter,  and  sach 
subject-matter  was  brought  before  it  by  the 
pleadiuga,  its  decree  is  not  opea  to  collateral 
Httacic,  although  the  jurisdiction  may  have  been 
exercised  and  the  subject-matter  dealt  with  er- 
roneously or  irregularly. 

2.  In  case  the  pleadings  are  sufficient  to  bring 
tbe  snbject-matter  before  the  court,  the  decree 
may  not  be  attacked  collaterally  merely  for 
want  of  findings.  Such  defect  goes  no  further 
than  to  render  the  decree  irregular  or  erro- 
Deoas. 

3.  Tbe  district  court  has  the  power  to  quiet 
the  title  to  a  homestead  in  one  of  the  spooses 
without  tiie  concurrence  of  the  other. 

4.  After  decree  of  divorce,  the  husband  has 
DO  right  of  possef^eion  in  the  separate  property 
of  the  wife,  occupied  as  a  homestead  while  the 
marriage  relation  subsisted. 

(Syllabus  by  the  Court) 

CommlsslonerB'  Opinion.  Department  No. 
8.  terror  to  District  Court,  Lancaster  County; 
Cornlab,  Judge. 

A  ctlon  by  Anna  Clzek  against  Michael 
Cizek.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.  Affirmed. 

Talbot  &  Allen,  for  plaintiff  in  error.  J. 
E.  Philpott,  for  defendant  in  error. 

POUND,  C  Michael  Cizek,  hereinafter 
styled  the  defendant,  brought  suit  for  divorce 
against  Anna  Clzek,  hereinafter  referred  to 
as  tbe  plalntlfC.  Tbe  latter  filed  a  cross-petl- 
tiMi,  imylng  that  she  be  granted  a  divorce, 
alleging  certain  tects  evidently  intended  as 
a  claim  tbat  the  property  in  controversy  In 
tiie  present  cause  had  been  purchased  with 
ber  money,  and  was,  in  Justice  and  equity, 
Iter  aeparats  property,  held  in  trust  t<a  her 

T  4.  3m  Divorce^  vol.  17,  Cant  Dig.  |  8ZB. 
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by  ber  husband,  and  seeking  to  have  the 
title  thereto  quieted  in  her,  and  an  award  of 
alimony.  Defendant  failed  to  comply  with 
an  order  for  temporary  alimony,  and  upon 
hearing  plaintiff  was  granted  a  divorce.  The 
decree  further  provided  that,  '"by  consent  of 
parties  being  made  thereto  in  open  court," 
the  defendant  should  convey  the  property  in 
controversy  to  plaintiff,  subject  to  a  Hen  of 
§250  awarded  defendant,  to  be  evidenced  by 
a  mortgage,  which  plaintiff  was  directed  to 
execute:  the  decree  to  stand  In  lieu  of  such 
conveyance  and  mortgage  in  default  of  com- 
■pllance.  No  appeal  was  taken,  and  the  de- 
cree remains  in  full  force.  The  present  pro- 
ceeding was  brought  by  the  plaintiff  to  ob- 
tain possession  of  the  property.  A  verdict 
in  her  favor  was  directed  In  the  district  court, 
and  error  Is  prosecuted  In  this  court. 

It  Is  contended  on  behalf  of  the  defendant 
that  the  consent  of  hia  couuslI  was  wholly 
without  his  knowledge  or  authority,  and  that 
tbe  decree,  bo  far  as  it  relates  to  the  prop- 
erty In  controversy.  Is  void,  and  open  to  col- 
lateral attack.    There  can  be  no  doubt  that 
if  the  court  attempted  to  award  alimony  out 
of  particular  property,  or  to  charge  the  award 
I  upon  particular  property.  Instead  of  leaving 
j  it  to  operate  as  a  geaeral  lien,  its  action  was 
irregular  and  erroneous,  and  subject  to  cor- 
'  rection  upon  review.  Swansen  v.  Swansen, 
i  12  Xeb.  210.  10  N.  W.  713:   Brotherton  v. 

Brotherton,  14  Neb.  186,  15  N.  W.  34T;  Ny- 
j  even  v.  Nygren,  42  Neb.  408,  60  N.  W.  885. 
1  But  where  the  court  had  Jurisdiction  of  the 
'  parties  and  of  tbe  subject-matter,  and  such 
!  subject-matter  was  brought  before  it  by  the 
pleadings.  Its  decree  ia  not  open,  to  collateral 
attack,  although  the  jurisdiction  may  have 
been  exercised  and  the  subject-matter  dealt 
with  erroneoudy  or  Irregularly.  Hilton  v. 
Bacbman,  24  Neb.  490,  30  N.  W.  410;  Hough 
V.  Stover,  46  Neb.  588,  65  N.  W.  180.  All 
parties  were  before  tbe  court  by  their  plead- 
ings. The  plaintiff  alleged  that  the  property 
In  question  was  In  equity  her  separate  es- 
tate, and  was  held  In  trust  for  her  by  her 
husbiind.  If  so,  the  court  had  power  to  en- 
force the  trust  Bartlett  v.  Bartlett,  15  Neb. 
503,  19  N.  W.  691.  Whether  any  sych  pre- 
sumption as  that  which  exists  whore  a  bus- 
band  purchases  property,  and  places  the  title 
In  his  wife's  name,  arises  where  the  prop- 
erty is  purchased  with  the  wife's  money,  and 
the  conveyance  runs  to  the  husband,  we 
need  not  consider.  In  any  event,  the  pre- 
sumption may  be  overcome  by  clear  and  con- 
vincing evidence  of  a  trust  (Doane  v,  Dun- 
ham [Neb.]  89  N.  W.  610),  and  we  must  as- 
sume that  such  evidence  was  before  the  court 
(Hilton  V.  Bachmnn.  supra).  The  mere  fact 
that  the  decree  contains  no  express  finding 
upon  the  issue  as  to  a  trust  raised  in  the 
cross-petition  Is  not  material.  In  ciiBe  the 
pleadings  are  sufficioDt  to  bring  the  siiliject- 
matter  before  the  court,  the  decree  may  not 
be  attacked  collaterally  merely  for  want  of 
findings.   Such  defect>igii^esdAe  WQ^^bW  to 
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render  the  decree  Imgular  or  erroneous. 
State  T.  Dnncan.  87  Neb.  631.  66  N.  W.  214. 

Coonael  contend,  tnrtlier,  that  tbe  property 
In  quertlon  was  the  homestead  of  the  parties, 
and  hence,  as  neither  could  convey  wltboat 
tbe  conpumnce  of  the  other,  the  court  could 
not  by  Its  decree' transfer  the  title  from  the 
one  to  the  other  without  the  other's  con- 
sent But  It  Is  well  settled  that  a  convey- 
anoe  of  the  homestead  from  the  one  spouse 
to  the  otber  does  not  require  execution  aud 
acknowledgment  by  both.  Furrow  t.  Athey, 
21  Neb.  671,  S3  N.  W.  206,  68  Am.  Rep.  867. 
Thore  Is,  In  substance,  no  conveyance  or  In- 
cumbrance of  the  homestead  In  aadb  a  case.  * 
^'he  revenlon  only  Is  affected.  The  home- 
stead Interests  of  all  parties  are  exactly  as 
they  were  before.  As  the  reversion  Is  a  val- 
uable estate,  and  It  is  Just  and  right  Uiat 
It  should  pass  to  the  heirs  or  devisees  of  the 
spouse  from  whose  entnte  in  truth  and  tact 
the  homestead  was  selected,  there  is  every 
reason  why  a  court  of  equity  should  Interfere 
and  should  enforce  the  trust  In  such  cases. 
When  the  court  had  determined  the  title  In 
the  plaintiff,  defendant's  rights  In  tiie  prop- 
erty were  those  of  homestead  only,  depending 
upon  the  relation  of  husband  and  wife  be- 
tween the  parties.  After  decree  of  divorce, 
he  had  no  right  of  possession  In  the  wife's 
separate  property  merely  because  such  prop- 
erty was  occupied  as  a  homestead  while  the 
marriage  relation  subsisted.  Klamp  v. 
KInmp,  SS  Neb.  748.  79  N.  W.  785. 

It  Is  therefore  recommended  that  the  judg- 
ment be  affirmed. 

DUFFIE,  O.,  concurs. 

PER  CURIAM.  For  tbe  reasons  stated  In 
the  foregoing  opinion,  the  Jadgm«it  of  the 
district  court  1b  affirmed. 


FIGO  V.  HANGER  et  sL 
(Supreme  Court  of  Nebraska.   Sept.  17,  1903.) 

HAUCI0C8  PROSECUTION— PROBABLB  CAUSB 
—FINDING  OF  INSANITY. 

1.  In  an  actioo  for  maliciouB  prosecution,  If 
there  Is  suHicieut  in  undisputed  evidence  to 
afaow  probable  cause,  tbe  trial  court  should  di- 
rect a  venjict  for  tbe  defendant,  although  some 
of  the  facts  bearing  on  that  iasue  may  be  in  dis- 
pute. 

2.  A  finding  by  commissioners  of  insanity  that 
a  person  brought  before  them  in  Insane  is  prima 
facie  evidcuL-e  of  probable  cause  for  the  pro- 
ceeding, although  not  conclusive. 

3.  W  hile  the  plaintiff  is  not  restricted  to  a 
clirert  attack,  as,  for  instance,  proof  of  fraud, 
collusiou.  or  perjury,  but  may  establish  waot 
of  proltabie  cause  by  any  form  of  competent 
ana  snfficiont  proof,  the  prestimption  arising 
from  the  findiug  of  the  commissioners  In  such 
a  case  must  be  overcome  by  evidence  suffi- 
cient to  destroy  its  probative  force. 

Commissioners'  Opinion.  Department  No. 
3.  Error  to  District  Court,  Douglas  County; 
Kawcett,  Judge. 

"Not  to  be  OffldaUy  reported." 


Action  by  Sarah  C.  FIgg  against  John  P. 
Hanger  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.  Affirmed. 

EL  S.  Nlckerson  and  Geo.  A.  Magney,  for 
plaintiff  in  error.  Wright  &  Stout,  for  de- 
fendants in  error. 

POUND,  O.  Mrs.  Flgg  was  brought  be- 
fore the  commissioners  of  insanity  of  Sarpr 
county  at  tbe  Instance  of  the  defendants, 
and  was  adjudged  'insane  on  the  subject  o( 
religion"  after  a  protracted  hearing.  She 
was  afterwards  released  by  the  district  court 
in  habeas  corpus  proceedings.  This  actios 
is  brought  to  recover  damages  for  mallcioiu 
prosecution.  The  trial  court  directed  a  ver 
diet  for  tbe  defendants.  The  testimony  is  vol- 
umlnouB,  and  a  great  deal  of  time  has  bees 
required  to  read  it  Without  going  Into  detaiU 
It  shows  that  no  little  bitterness  existed  be- 
tween the  parties  as  a  result  of  Mrs.  Flgg^ 
religious  views,  aud  the  methods  by  which 
she  gave  tiiem  uttraunce.  So  far  as  the  ques- 
tion of  malice  Is  concerned,  we  think  then 
was  sufficient  to  go  to  the  jury.  But  «e 
tiilnk,  also,  that  the  trial  court  was  right  la 
directing  a  verdict  upon  the  ground  that 
tiiere  was  no  sufficient  proof  of  want  of  prob- 
able cause.  In  general,  the  facts  beln( 
shown,  probable  cause  Is  a  question  for  the 
court  Maynard  v.  Slgman  (Neb.)  91  N.  W. 
676.  If  there  is  sufficient  In  undisputed  evi- 
dence to  show  probable  cause,  the  trial  court 
should  direct  a  verdict  for  the  defendant 
although  some  of  the  facts  bearing  on  that 
issue  may  be  In  dispute.  Bechd  v.  Padfle 
Express  Co.  (Neb.)  91  N.  W.  8S8.  There  H 
some  dispute  as  to  the  sayings  and  doings  of 
Mrs.  Flgg  on  particular  occasions.  But,  con- 
ceding all  that  her  testimony  shovra  on  thesi 
controverted  points,  there  remains  a  msss  oC 
undisputed  testimony  txom  which  It  appean 
clearly  that  her  eptech  and  condnet,  whea 
any  matter  of  religion  was  raised,  woe  vis- 
lent  and  extraragant  beyond  the  nsnsl  count 
of  eccentricity.  Moreover,  great  weight  mut 
be  given  to  the  determination  of  tbe  commls- 
sionen  of  insanity.  Undonbtediy,  tbelr  find- 
ing is  not  conclusive,  but  It  Is  prima  fiidc 
evidence  of  probable  cause.  The  plaintiff  li 
not  to  be  restricted  to  a  ^rect  attack  upoa 
this  determination,  as,  for  instance,  proof  of 
fraud,  collusion,  or  perjury,  but  may  estab- 
lish want  of  probalde  cause  by  any  form  of 
competent  and  sufficient  proof.  Bechel  v. 
Padfle  Exprera  Co.,  supra.  Nevertheless,  the 
pfMumptlon  arlalng  from  the  finding  fit  the 
commlsslonere  In  such  a  case  must  be  over 
come  by  evidence  sufficient  to  destroy  Itt 
probative  force.  Maynard  v.  Slgman,  supra; 
Nehr  v.  Dobbs.  47  Neb.  868,  OS  N.  W.  S(»i 
All  that  Is  shown  Is  that  some  things  wae 
testified  to  before  the  board  wUch  Hra 
Flgg  and  her  family  dispute.  Admitting 
that  the  witnesses  were  in  oror  on  these 
points,  we  do  not  thinkthe  finding  wouM 
have  been  affecS^^g^O^g^jg^^  were 
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mere  details  in  a  mass  of  evidence,  wblcb 
undoubtedly  moved  tbe  board  from  its  wbole 
tenor,  zatber  than  by  tbe  force  of  any  pur- 
ttcnlar  piece. 

We  therefore  recommend  tbat  tbe  Judg- 
ment be  affirmed. 

DUFBIE  and  KIBKPATBICK,  CO.,  con- 
cur. 

PER  CURIAM.  The  conclnslona  reached 
by  the  Commissioners  are  approved,  and,  It 
appearing  that  the  adoption  of  the  recom- 
mendations made  will  result  In  a  right  deci- 
sion of  tbe  cause.  It  Is  ordered  tbat  tbe  Judg- 
ment of  tbe  district  court  be  affirmed. 


8POBBB  T.  McDEBMOTT  at  aL 

(Supreme  Gourt  of  Ifebraska.   Sept  17,  1908.) 

Dlaaentlng  opinion.  Vox  majority  opinion, 
see  86  N.  W.  232. 

HOLCOMB,  J.  Tbe  majority  opinion  In 
this  case  provides  an  effectual  landlords'  Mea 
law.  In  the  absence  of  statutory  authority, 
and*  as  I  view  tbe  former  utterances  of  tbJa 
court,  runs  counter  to  a  long  line  of  decisions, 
beginning  witb  Lanphere  v.  Lowe,  3  Neb. 
131.  Of  course.  It  can  make  no  difference 
with  tbe  tenant  whether  provisions  for  a  lien 
in  favor  of  bis  landlord  for  rents  due  are  In- 
coriwrated  In  bis  contract  of  lease  or  become 
a  part  of  It  by  virtue  of  a  statutory  enact- 
ment. In  either  event  all  of  his  crops,  even 
though  produced  In  tbe  future,  are  pledged 
for  tbe  payment  of  ren^  and  be  can  neither 
use  nor  dispose  of  Uie  smallest  part  thereof 
lawfully  until  tbe  demands  of  his  landlord 
are  satisfied.  If  all  the  prior  decisions  of 
tbla  court  are  to  be  thus  brushed  aside,  it 
seems  to  me  they  should  be  squarely, repudi- 
ated, so  tbat  there  may  be  no  ground  for  con- 
fusion on  tbe  part  of  the  bench  and  bar  or  of 
the  laity. 

it  Is  said  in  the  opinion  tormuhited  by  tbe 
Commissioner,  which  Is  adopted  by  a  majors 
Ity  of  tbe  court,  that  an  action  for  specific 
performauce  for  tbe  purpose  of  establishing  a 
lien  on  property  not  in  esse  at  the  time  of  the 
execution  of  the  contract  Is  btid  on  good  au- 
thori^  to  be  maintainable  in  a  court  of  eq- 
uity, citing  as  authority  in  support  thereof 
Pomeroy's  Equity  Jurisprudence.  This  sum- 
mary ^sposltlon  of  the  question  Involves  no 
great  amount  of  labor,  and  possibly  Is  the 
beat  tbat  can  be  made  of  a  very  troublesome 
proiKMltlon.  But  it  is  to  be  noted  tbat  In  al- 
most every  dedalon  of  this  court  on  the  sub- 
ject a  conflict  In  the  authorities  Is  recogniz- 
ed. As  Is  said  in  Cole  v.  Kerr,  10  Neb.  553, 
26  N.  W.  R98:  "There  is,  to  say  the  least  of  It, 
great  confusion  of  the  authorities  on  the  point 
being  considered."  In  the  language  of  an- 
other who  has  wrestled  with  the  question: 


"One  might  write  a  volume.  If  Inclined  to  re- 
view all  of  the  adjudged  cases  on  the  sub- 
ject." New  Lincoln  Hotel  Co.  v.  Shears,  57 
Neb.  478-483,  78  N.  W.  25,  26,  43  L.  R.  A. 
588,  73  Am.  St.  Rep.  524.  Or,  as  stated  by 
another:  "The  question  thus  presented  Is  one 
upon  which  the  authorities  are  by  no  means 
harmonious."  Steele  v.  Asbenfelter,  40  Neb. 
770,  59  N.  W.  361,  42  Am.  St  Rep.  6»4.  My 
own  views  of  the  subject  are  stated  at  some 
.length,  with  numerous  citations  of  authorities, 
in  Brown  V.  Nellson,  61  NeD.  765,  86  N.  W. 
498,  64  L.  E.  A.  323,  87  Am.  SL  Rep.  525. 
The  mere  assertion  in  the  majority  opinion 
that  the  authorities  sanction  the  enforcing  of 
an  equitable  lien  on  property  mortgaged  or 
agreed  to  be  mortgaged,  which  at  the  time 
Is  not  In  existence,  In  view  of  the  conflict  of 
authority,  and  in  tbe  face  of  the  doctrine 
accepted  and  adopted  by  our  own  prior  deci- 
sions, is  neither  satisfactory  nor  convincing 
to  me. 

An  attempt  Is  made  in  the  opinirn  to  dis- 
tinguish between  tbe  case  at  bar  and  the  case 
of  the  Battle  Creek  Valley  Bank  v.  First  Na- 
tional Bank,  62  Neb.,  825,  88  N.  W.  145,  56 
L.  R.  A.  124,  whicb  Is  too  subtle  for  my  com- 
prehension. Tbe  two  cases  are  In  sharp  con- 
flict, and  tbe  attempted  distinction  appears 
unsound  both  on  principle  and  in  logic.  On 
principle,  what  distinction  can  there  be  drawn 
between  an  executory  contract  to  give  a  mort- 
gage on  property  not  In  esse  and  provisions 
in  a  mortgage  in  form  which,  by  Its  terms, 
undertakes  to  pledge  property  to  be  acquired 
In  tbe  future?  Both  are;  so  far  as  such  future 
acquired  property  Is  concerned,  at  least,  ex- 
ecutory contracts,  resting  for  a  right  of  en- 
forcement upon  toe  same  legal  and  equitable 
principles;  and  all  tbe  authorities  I  bare  ex- 
amined so  regard  and  treat  them.  In  those 
Jurisdictions  where  such  contracts  are  spo- 
clflcally  enforced,  both  are  held  to  create  no 
legal  Interest  in  tbe  property  attempted  to 
be  Incumbered,  and  tbat  an  equitable  lien 
only  attaches  when  the  property  comes  Into 
existence,  which  will  be  speclflcaliy  enforced - 
by  a  court  of  equity.  Tbe  form  or  particular 
nature  of  the  agreement  whIcb  It  ts  Intended 
shall  create  a  lien,  say  the  text-writers.  Is 
not  material,  for  equity  looks  at  tbe  final  In- 
tent and  purpose,  rather  than  at  the  form; 
and  an  equitable  lien  will  follow  where  It 
appears  that  such  was  the  Intent  of  the  par- 
ties. The  Intent  to  give  a  security  being 
clear,  equity  will  treat  the  Instrument  as  an 
executory  agreement  for  such  security.  In 
Apperson  &  Co.  v.  Moore,  30  Ark.  56,  21  Am. 
Rep.  170,  cited  In  the  majority  opinion,  are 
collated  a  number  of  authorities,  all  of  which 
recognize  a  mortgage  of  property  not  in  esse 
and  an  agreement  to  mortgage  such  property 
as  being  controlled  by  the  same  equitable 
principles.  If  no  reasonable  distinction  can 
be  drawn  between  a  mortgage  of  property  not 
In  existence  and  an  agreement  to  give  such 
a  mortgage— which  I  contend ^_^nnot— then 
tbe  majority  opinion  J^i,fe^^4g^t)e[gl[(ale 
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very  cafle  It  seeks  to  dlstlngalsh  uid  approre. 
It  should  be  borne  in  mind  that  under  our  re- 
formed system  of  adminlatering  justice  the 
forms  between  actions  at  law  and  suits  In 
equity  are  abolished.  Under  the  Mending  of 
the  two  systems.  It  becomes  immaterial  wb&t 
the  form  of  the  action  Is.  Relief  la  to  be  ad- 
ministered, whether  legal  or  equitable,  ac- 
cording to  the  facts  as  disclosed  by  the  plead- 
ings and  the  evidence.  The  distinction,  there- 
fore, which  Is  sought  to  be  made,  can  have  no  ' 
place  In  our  practice.  Whatever  relief  ^ther 
of  the  parties  la  entitled  to  should  be  awarded 
regardless  of  the  distinctions  formerly  existing 
between  actions  at  law  and  proceedings  In 
equity.  Steele  v.  Ashenfelter,  supra;  Alter 
et  al.  V.  Bank  of  Stockham*  SS  Neb.  223,  78 
N.  W.  667. 

Again,  It  Is  stated  In  the  opinion  that  an 
equitable  action  to  enforce  a  lien  on  such 
property  by  virtue  of  an  executory  contract 
Is  Itself  brought  to  supply  and  obtain  per- 
formance of  "the  Int^venlng  act"  which  Is 
neceraary  to  convert  a  mere  contract  right 
against  the  promisor  Into  an  actual  lien 
against  the  thing  Itself.  My  conception  of 
the  true  rule  governing  the  rights  of  parties 
under  such  an  agreement  Is  and  has  been  al- 
together different  I  had  supposed  that  "the 
Intwvenlng  act"  spoken  of  by  the  authorities 
regarding  such  executory  contracts  to  make 
them  effective  was  the  voluntary  act  of  the 
promisor,  the  promisee  being  at  most,  until 
such  Intervening  act  took  place,  a  mere  li- 
censee. It  had  not  occurred  to  me  that  a, 
coercive  decree  of  a  court  of  equity  could 
supply  Uie  place  of  this  Intervening  act,  nor 
am  I  yet  convinced  that  It  rightfully  can. 
Lord  Bacon's  maxim,  from  which  the  rule 
Is  deduced.  Is  to  the  effect  tbat,  when  the 
grant  of  a  future  Interest  is  invalid,  yet  a 
declaration  precedent  may  be  made  which 
will  take  effect  on  the  Intervention  of  some 
new  act  The  '^ew  act"  must,  however,  In 
all  cases,  come  from  the  grantor.  In  Broom's 
Legal  Maxims,  SOO,  It  is  said:  "The  powers 
contained  in  the  indentures  to  seize  future 
crops  if  unexecuted  would  be  of  no  avail 
against  an  execution  levied  as  giving  no  1^1 
or  equitable  title  to  any  specific  crops,  yet, 
If  the  power  be  subsequently  executed  by  the 
grantee  taking  possession  of  the  then  grow- 
ing crops,  the  seizure  may  be  good  as  against 
an  execution  afterwards  levied:  for  the  act 
done  by  the  grantor  Is  sufficient  to  give  ef- 
fect to  the  antecedent  declaration  within  the 
scope  and  meaning  of  Lord  Bacon's  maxim." 
The  authorities  also  hold  that  the  Uceuse 
contained  in  a  mortgage  conveying  future- 
actjulred  property  from  which  the  right  to 
take  possession  of  It  after  It  comes  Into  ex- 
istence arises,  and  which,  when  done,  satis- 
fies the  rule  as  to  the  performance  of  the  new 
intervening  act.  Is  revocable  at  the  will  of 
the  grantor,  and  cannot  be  executed  against 
his  will.  Oheneweth  v.  Tenney,  10  Wis.  397; 
Jones  on  Chattel  Mortgages  (3d  Ed.)  §  im. 
If  the  license  Is  revocable  at  the  will  of  the 


grantor.  If  the  Intervening  act  must  be  volun- 
tarily performed  by  him,  I  cannot  understand 
how  It  may  properly  be  said  he  may  be 
coerced  In  doing  that  which  Is  to  be  done  vol- 
untarlly,  or  that  be  may  be  denied  the  rigbt 
to  at  will  revoke  a  license  by  which  ttie 
same  act  may  be  accomplished.  It  is  quite 
true  that  if  this  court  should  repndiate  all 
that  it  has  heretofore  said  on  the  subject 
and  hold  to  the  doctrine,  as  Is  hekl  in  some 
Jurisdictions,  tbat  the  mortgaging  of  prop- 
erty not  in  existence  or  agreeing  to  mortgage 
the  same  orates  an  equitable  lien  apecificallf 
enforceable  in  a  court  of  equity  when  tbe 
property  comes  into  being,  then  the  opinion 
Is  right;  but  I  maintain  that  in  this  state, 
according  to  all  onr  dedtions,  such  contracts 
create  neither  a  legal  nor  equitable  Uen,  on- 
til,  as  the  books  say,  there  baa  been  "a  new 
intervening  act,"  and  consequently  the  gran- 
tee In  such  an  Instrument  has  no  standiiif 
either  in  a  court  of  law  or  of  equity.  Brown 
V.  Nellson,  supra,  and  the  autiiorltles  therein 
cited. 

The  right  to  enforce  the  lien  in  tbe  esse 
at  bar  on  the  crops  of  the  grantor,  which 
were  planted  and  grown  long  after  the  exe- 
cution of  the  Instrument  which  Is  the  basii 
of  the  action,  can  be  justified  only  on  tlit 
ground  that  the  written  instrument  of  leasf 
operated  as  a  reservation  of  title  or  an  In- 
terest therein  In  favor  of  tbe  landlord  of  tbe 
demised  premises,  which  can  be  defeated  oa- 
ly  by  a  payment  of  the  rent  due;  and  this. 
I  understand,  Is  the  view  entertained  hy  oiy 
associates,  and  which  led  them  to  adopt  tbe 
opinion  prepared  by  tbe  Commiasioner.  I 
readily  concede  tbat  a  landlord  may  retain 
and  reserve  to  himself  an  interest  in  or  title 
to  all  the  crops  grown  on  the  premises  wbicb 
he  has  leased  by  suitable  stipulations  In  a 
lease  contract  with  his  tenant.  He  may  ^^ 
serve  to  himself  a  third  or  a  half  of  the  cnf 
for  his  share  of  the  rents,  and  the  title  there- 
to would  be  his  absolutely  to  the  exclusion  of 
any  right  which  might  be  asserted  by  tbe 
tenant;  or  he  might  retain  an  Interest  In 
and  title  to  the  crops  until  tbe  rental  was 
paid  by  making  an  agreement  in  the  nature 
of  a  conditional  sale.  But,  as  I  construe  tbe 
Instrument  which  is  made  the  basis  of  tbe 
present  action,  nothing  of  this  kind  was  at- 
tempted. What  was  done  vas  to  lease  to  tbe 
tenant  the  premises  for  a  cash  rental,  pay- 
able at  a  stipulated  time  each  year,  to  b» 
evidenced  by  a  note,  which  was  to  be  se- 
cured by  a  chattel  mortgage  on  all  the  cmps 
planted  and  sown  on  tbe  leased  land.  Tbis 
I  construe  to  be  simply  an  agreement  for  ih^ 
lease  of  tbe  premises  at  a  cash  rental,  with 
tbe  further  agreement  that  the  tenant  to  se- 
cure tbe  rental  due  each  year,  will  mortgnfre 
property  which  at  the  time  was  not  In  exi!>i- 
ence,  either  actually  or  potentially,  and  for 
that  reason  the  contract  to  mortgage  create 
ueither  a  legal  nor  equitable  lien  on  tiie  prop- 
erty agreed  to  be  mortij^ed  after  It  came 
Into  exlBtence.Dig^^J|<g  ^5:@(5t>^0"  ^ 
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distlnguisbeti  from  Brown  v.  Nellson,  supra, 
for  in  the  latter  case  there  was  no  attempt 
to  mortgage  or  to  agree  to  mortgage  in  specie 
the  crops  which  were  raised  on  the  demised 
premises,  but  simply  a  provision  that  all 
property  which  should  be  brought  on  the 
prctnlses  during  the  existence  of  the  lease 
should  bo  held  as  security  for  the  amount  to 
be  paid  as  rental.  Tbere  is  nothing  In  that 
contract  indicating  an  Intention  to  reserve  to 
ibo  landlord  any  Interest  whatever  In  the 
crops  grown  on  the  demised  premises.  The 
true  reason  and  sound  doctrine  under  which 
the  landlord  is  permitted  to  hold  the  crops  ! 
grown  on  the  leased  premises  for  the  rents  I 
due  Is  stated  quite  accurately  and  succinctly 
in  De  Vaughn  v.  Howell  (Ga.)  9  S.  E.  173, 
14  Am.  St.  Rep.  162.  Says  the  court:  "Here 
was  a  landlord  who  made  a  rent  contract 
with  his  tenant,  and  the  tenant  not  only 
agreed  to  aell  the  crop,  but  went  further,  and 
agreed  that  the  title  to  all  the  crops  made 
on  the  farm  should  remain  In  the  landlord 
until  the  landlord  was  fully  paid  for  his  rent 
and  all  advances.  •  *  •  The  reaaoning 
upon  which  our  decisions  go  Is  that,  the 
owner  of  the  land,  being  also  the  owner  of 
the  fruits  or  products  of  It,  in  parting  with 
the  use  of  It  to  another  may  make  such  con- 
ditions and  reservations  In  relation  to  the 
land  Itself,  or  the  products  grown  from  It, 
as  he  chooses,  Instead  of  parting  with  the 
full  right  The  principle  Is  the  same  as  that 
upon  which  conditional  sales  of  personal 
property  are  upheld."  I  And  nothing  In  the 
leasehold  agreement  In  the  case  at  bar  from 
which  It  seems  fairly  inferable  that  the  land- 
lord, Sporer,  reserved  any  Interest  In  the 
crops  grown  on  the  land  he  leased  to  Mc- 
Dermott,  or  title  thereto;  and  certainly  there 
Is  an  entire  absence  of  any  element  of  a 
conditional  sale  of  personal  property.  The 
majority  opinion  appears  to  me  to  be  in 
direct  and  Irreconcilable  conSlct  with  the 
case  of  the  New  Lincoln  Hotel  Co.  v.  Shears, 
supra.  It  la  to  be  observed  that  the  lease 
of  the  hotel  In  the  case  referred  to  contained 
a  provision  that  It  should  operate  as  a  lion 
on  all  the  personal  property  of  the  lessee 
which  should  be  placed  in  the  hotel  on  the 
leased  premises  to  secure  payment  of  rent, 
whether  tlicn  acquired  or  not.  The  lessees 
aiterwards  mortgaged  the  property  subject  to 
this  attempted  Hen,  but  with  notice  to  the 
mortgagees  of  the  provisions  contained  in 
the  lease.  It  was  there  held  that  the  mort- 
irasees  were  entitled  to  a  superior  lien,  and 
that  the  question  of  notice  in  no  manner 
affpcted  their  rights.  The  same  rule  should, 
I  think,  be  applied  In  the  present  case.  I  am 
of  the  opinion  that  Sporer,  the  landlord,  by 
ills  agreement,  obtained  neither  a  legal  nor 
an  equitable  lien  or  Interest  in  the  crops 
raised  In  the  future  on  the  demised  prem- 
ises, nor  was  there  any  reservation,  Interest, 
or  title  therein  in  the  landlord,  and  that  the 
Judgment  creditor  who  bad  levied  on  the 
property  was  entitled  to  It  aa  against  the 


former,  and  the  Judgment  of  the  district 
court  should,  therefore,  be  aflSrmed.  Hence 

I  dis.seut 


TIEKNAN  T.  MILLER  &  LEiTH. 

(Supreme  Court  Of  Nebraslca.    Sept.  17,  1003.) 

COURTS^URISDICTION— HOMESTEAD  EN- 
TRIES—INJUNCTION—POSSESSION, 

1.  The  courts  of  this  state  have  no  jurisdic- 
tion to  try  and  determine  the  validity  o£  home- 
stead entries  duly  allowed  by  the  officers  of  the 
Land  Department  of  the  general  government. 

2.  A  party  entering  public  lands  as  a  home- 
stead is  entiUed  to  the  possession  thereof,  and 
cannot  be  enjoined  ttom  ezercli^g  his  right  of 
possession  by  one  who.  withont  right,  held  a 
prior  possession. 

3.  A  leam  of  the  land  by  the  homesteader 
gives  the  lessee  a  like  right  of  posse bsIod. 

(SyllabuB  by  the  Gourt) 

GommlarionerB'  Opinion.  Department  No. 
3.  Appeal  from  Dlfltrict  Cknirt,  Box  Butte 
Coonty:  Harrington,  Judge. 

Suit  by  Oliarlefl  TIernan  against  Miller  ft 
Lelth.  Judgment  for  defendanttf,  and  plain- 
tiff  appeals.  Affirmed. 

R  C.  Noleman,  for  appellant  Wm.  &Iit- 
chell,  for  appellees. 

DUFFIE,  C.  This  action  was  brought  by 
the  appellant  praying  an  Injunction  against 
the  appellees  enjoining  them  from  asserting 
any  exclusive  control  over  numerous  tracts 
of  land  claimed  by  the  appellant  to  be  govern- 
ment land,  and  from  fencing  the  same  or 
from  driving  the  stock  of  plaintiff  from  said 
land.  As  we  understand  the  record,  29  home- 
stead entries  were  made  upon  the  lands  in 
question,  and  duplicate  receipts  were  Issued 
to  the  parties  by  the  receiver  of 'the  United 
States  Land  Office  at  Alliance.  Miller  &  Lelth 
claim  to  have  leased  the  lands  embraced  In 
most  of  these  homestead  entries,  and  are  about 
to  fence  in  the  same,  and  take  exclusive  pos- 
.session  thereof.  It  is  allied  that  these  en- 
tries are  fraudulent;  that  Miller  &  Lelth 
furnished  the  money  to  pay  the  land-office 
fees,  and  aiso  paid  the  entrj-men  certain  sums 
for  malting  said  entries,  which  it  Is  charged 
were  made  for  the  benefit  of  Miller  &  Lelth; 
that  the  entries  are  a  fraud  upon  the  govern- 
ment, and  were  made  for  the  sole  purpose  of 
giving  Miller  &  Lelth  a  claim  of  right  to  the 
lands,  under  which  they  are  about  to  take  ex- 
clusive possession  thereof,  and  to  exclude  the 
appellant  therefrom,  he  having  occupied  a 
large  portion  of  the  lands  with  his  herd  of 
cattle  for  many  years  prior  to  the  commence- 
ment of  this  action.  The  defendants  filed  a 
demurrer  to  the  petition,  which  was  overrul- 
ed; Judge  Harrington  sitting  In  the  case. 
Thereupon  defendants  filed  a  motion  to  dis- 
solve the  temporary  Injunction  issued  In  the 
Case,  and  upon  a  hearing  the  motion  to  dis- 
solve was  overruled,  and  the  temporary  In- 
junction continued.  The  hearing  on  this  mo- 
tion was  also  before  Judge  Harrington.,  At 
the  next  regular  tenn^iteld  »ioWtOt^^in^ 
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Judge  Westover  presided,  the  plaintiff  and 
appellant  obtained  leave  to  file  a  supple- 
mental petition,  and  thereupon  a  demurrer 
was  Interposed  to  the  petition  and  supple- 
mental petition,  which  was  sustained  by  the 
court,  and,  the  plaintiff  refusing  to  amend  or 
further  plead,  the  injunction  was  dissolved, 
and  the  plaintiff's  petition  dismissed.  Vrom 
this  order  the  plaintiff  has  appealed  to  this 
court.  The  sufficiency  of  the  petition  being 
(luestioned  both  hy  demurrer  and  on  motion 
to  dissolve  the  temporary  injunction  Issued 
thereon,  and  held  sufficient  by  Judge  Har- 
rington, It  is  now  Insisted  that  its  sulticlency 
must  be  accepted  as  the  law  of  tbe  case,  and 
that  Judge  Westover  on  the  final  trial  was 
bound  by  these  rulings. 

In  Marvin  v.  Welder,  31  Neb.  774,  48  N.  W. 
825,  it  was  held  that,  where  the  sufficiency 
of  the  i>etitlon  was  put  In  question  hy  a  de- 
murrer InteiTosed  thereto,  and  the  demurrer 
overruled,  and  leave  given  to  the  defendant 
to  answer,  which  he  did.  It  was  error  for  an- 
other judge  of  the  some  district  to  sustain  an 
objection  to  the  introduction  of  any  evidence 
on  the  ground  that  the  petition  failed  to  state 
a  cause  of  action.  In  Kleckner  v.  Turk,  45 
Neb.  176,  63  N.  W.  469,  a  demurrer  was  in- 
terposed to  a  petition  and  overruled,  where- 
upon the  defendant  filed  answer.  The  trial 
was  had  before  another  Judge  of  the  same 
district,  and  after  the  reception  of  the  evi- 
dence the  judge  Instructed  the  jury  to  return 
a  verdict  for  the  defendant  for  the  reason 
that  the  pleadings,  evidence,  and  law  would, 
not  sustain  a  different  verdict.  It  was  held 
that  no  error  was  coininittcd,  the  reason 
given  being  that  another  element  entered  In- 
to the  consideration  of  the  case,  namely,  the 
evidence.  In  Perry  v.  Kaker,  01  Neb.  841, 
86  N.  W.  602,  It  was  held  that  a  Judgment 
for  defendant  upon  Bufflclcnt  pleadings  an^ 
evidence  will  not  be  reversed  because  an- 
other Judge  of  the  same  court  bad,  before  the 
trial,  sustained  a  general  demurrer  to  the 
answer,  the  answer  having  been  amended  by 
leave  of  court  after  ruling  on  the  demurrer; 
and  this  is  the  rule  although  no  evidence  ta 
offered  on  the  trial  sustaining  the  allegiittoo 
brought  Into  the  answer  by  sucb  amendment 
In  the  body  of  the  opinion  It  Is  said:  "If  a 
judge  makes  an  erroneous  ruling,  and  after- 
wards, in  the  trial  of  the  case,  with  more 
exhaustive  investigation  of  the  question, 
finds  hia  first  ruling  Is  wrong,  he  should  not 
be  bound  by  It  The  principle  of  res  ad- 
Judicata  does  not  apply.  The  first  ruling 
does  not  become  the  law  of  the  case,  so  as 
to  bind  the  court  in  the  further  proceedings 
therein.  The  court  remains  the  same  wheth- 
er the  personnel  changes  or  not  So  far  as 
a  different  rule  was  announced  in  Marvin  v. 
Welder,  supra,  that  case  ought  to  be  over- 
ruled." We  conclude,  therefore,  from  an  ex- 
amination of  these  authorities,  that  where 
there  are  two  or  more  Judges  of  a  district 
and  one  of  them  has  passed  upon  the  suf- 
ficiency of  the  petition  or  answer,  bis  ruling 


t  does  not  hr^^ome  the  law  of  the  case,  and 
bind  another,  who  may  he  called  upon  to  try 
the  case  on  its  merits;  and  especially  tiiU 
the  case  where,  as  here,  the  pleadings  h&re 
been  changed,  and  other  elements  have  en- 
tered into  the  case. 

This  brings  ua  to  a  consideration  of  the 
case  on  its  merits.  The  facts  set  forth  In  tbe 
I  plalntifTs  petition,  and  largely  supported  bj 
j  his  affidavits  offered  in  resistance  of  the  mo- 
1  tlon  to  dissolve  tbe  Injunction,  present  a  case 
which,  if  offered  to  the  proper  tribunal,  would 
I  undoubtedly  Justify  it  In  holding  that  the 
I  homestead  entries  made  upon  the  land  in 
j  controversy  were  fraudulent  in  character,  sod 
i  demand  their  cancellation.  The  trouble  i& 
however,  that  no  court,  either  state  or  fed- 
eral, has  jurisdiction  at  this  time  to  investi- 
gate this  question,  or  pronounce  judgment 
thereon.  As  said  In  Reaves  T.  Oliver  (OkL) 
41  Pac.  353:  "The  title  Is  yet  In  the  United 
States,  and  the  questions  affecting  the  rights 
of  the  several  parties  to  acquire  title  Is  for 
the  officers  of  the  I^d  Department  to  desl 
with.  The  courts  will  not  Interfere  with  or 
attempt  to  determine  any  question  Involved 
before  the  Land  Department  while  tbe  title 
is  yet  In  the  United  States.  The  courts  will 
only  deal  with  the  question  of  possessloa. 
and  in  order  to  do  this  will  look  Into  the 
record  sufficiently  to  advise  Itself  as  to  tbe 
true  status  of  the  parties  in  that  department 
Whenever  the  facts  are  undisputed,  tbe 
courts  will  apply  the  law  to  the  status  of  tbe 
parties  as  justice  may  require."  In  this  case 
It  Is  shown  that  the  land  In  controversy  has 
been  entered  under  the  homestead  act,  and 
tbe  land  officers,  In  allowing  the  homestend 
entry,  are  required  to  pass  upon  tbe  quallfict- 
tfons  of  tbe  entrymen,  and  tbe  courts  will 
not  Inquire  Into  or  pass  upon  any  questioo 
of  fact  properly  belonging  to  the  department 
while  such  matters  are  pending  therein.  Tbe 
Congress  of  the  United  States  has  placed  tlie 
disposal  of  the  public  lands  with  tbe  Secre- 
tary of  the  Interior,  nnder  rules  and  regoli- 
tions  to  be  established  by  his  department 
Until  the  title  has  passed  from  the  govern- 
ment, the  courts  will  not  Interfere  In  the 
administration  of  the  law  by  tbe  Land  De- 
partment. In  MarqueE  t.  Prlsbie,  101  U.  S. 
475,  2S  L.  Ed.  800,  it  Is  said:  *'We  have  re- 
peatedly held  that  the  courts  will  not  Inter- 
fere with  the  officers  of  the  government 
while  In  tbe  discharge  of  their  duties  in  dis- 
posing of  the  public  lands  either  by  injunc- 
tion or  mandamus,  and  we  think  it  would 
be  quite  as  objectionable  to  permit  a  state 
court,  while  such  a  question  was  under  con- 
sideration, and  within  tbe  control  of  the  Ex- 
ecutive Department,  to  take  jurisdiction  of 
tlie  ease  by  reason  of  their  control  of  the  pw- 
ties  concerned,  and  render  decrees  In  ad- 
vance of  the  action  of  the  government  which 
would  render  Its  patents  a  nullity  when  is- 
sued. After  the  United  States  has  parted 
witb  Its  title,  and  tbe  iBdlvidnal.hu  become 
vested  with  it,  >M'^^fM&^  UsE^lWhe  lioldi 
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It  may  be  enforced,  bat  not  before."  So  long 
•8  the  bomestead  entries  made  bj  the  par- 
ties moitloned  in  appellant'a  petition  remain 
uncanceled  by  tbe  Land  Department  of  the 
United  Statea,  these  parties  have  a  right  to 
tbe  possession  of  tbe  lands  embraced  within 
their  homestead  entry,  and  they  may  lease 
snch  lands,  or  such  portion  of  them  as  they 
desire,  to  third  parties.  The  plaintiff,  not 
baring  a  prior  right  acquired  under  some  law 
of  the  United  States,  cannot  interfere  with 
that  possession,  or  dispute  the  right  of  the 
homestead  claimant,  except  by  proceedings 
In  the  Land  Department,  until  title  has 
passed  from  the  United  States,  when  the 
land  and  the  right  thereto  may  become  the 
subject  of  Inquiry  In  the  courts.  If  the  home- 
stead entries  in  question  are  fraudulent,  the 
Land  Department  has  not  only  ample,  but  ex- 
doslTe.  jurisdiction  to  deal  with  that  ques- 
tion. If  the  officers  of  the  Land  Department 
have  acted  fraudulently  In  passing  upon  ad- 
Toae  claims  of  title  to  the  land,  or  if  they 
bare  mistaken  the  law,  and  given  It  to  one 
party  where  the  law,  properly  construed, 
would  award  it  to  another,  then  the  courts 
may  right  tbe  fraud  or  correct  tbe  unlawful 
holding.  As  said  In  Marques  t.  Frisbl^ 
supra:  "The  rules  which  govern  the  courts 
In  the  eftort  to  correct  any  error  in  such  de- 
cisions has  been  so  repeatedly  stated  here 
as  to  leave  no  room  for  doubt  or  misconstruc- 
tion. The  principle  is  that  tbe  decisions  of 
the  officers  of  the  I^and  Department,  made 
within  tbe  scope  of  their  authority,  on  ques* 
tlons  of  this  lilod,  are  in  general  conclusive 
everywhere  except  when  considered  by  way 
of  appeal  within  that  departmeut,  and  that 
as  to  the  facts  on  which  their  declsloa  Is 
based  the  absence  of  fraud  or  mistake 
that  decision  Is  conclusive,  even  In  courts 
of  Justice,  when  the  title  afterward  comes 
In  question.  But  that  In  this  class  of  cases, 
as  In  all  others,  there  exists  in  the  courts  of 
equity  the  jurisdiction  to  correct  mistakes, 
to  relieve  against  frauds  and  impositions,  and 
in  cases  where  it  is  clear  that  these  officers 
have,  by  a  mistalEe  of  the  law,  given  to  one 
man  the  land  which,  on  the  undisputed  facta, 
belongs  to  another,  to  give  proper  relief.'* 
These  principles  were  fully  discussed  in  Smi- 
ley Y.  Sampson,  1  Neb.  S6,  and  Morton  v. 
Green.  2  Neb.  441.  There  Is  a  class  of  cases 
of  which  the  courts  talte  jturlsdlctlon  to  pro- 
tect and  preserve  the  possessory  rights  of 
parties  who  have  entered  upon  government 
land,  and  who  can  connect  themselves  with 
the  land  by  some  color  of  title  or  possessory 
claim  or  right  under  some  statute  of  the 
United  States  with  a  view  of  entering  it  as 
■  homestead  or  pre-emption  claim.  Where 
two  parties  claim  such  right  of  possession, 
the  courts  will  Interfere  to  protect  the  party 
whose  right  was  first  acquired,  and  while  the 
question  of  priority  between  the  parties  Is 
being  determined  by  the  Land  Department 
of  the  general  government  Could  the  plaln- 
tUT  in  this  action  show  that  he  was  In  pos- 


session of  this  land  under  any  dalm  of  home- 
stead or  pre-emption,  or  any  other  right  grow- 
ing out  of  our  public  land  laws,  the  court 
would  protect  his  possession  until  the  lAod 
Department  of  the  general  government  ex- 
amined the  case  and  determined  that  such 
possession  was  subordinate  to  that  of  the 
party  seeking  ta  oust  him.  But  the  facts  In 
this  case  are  the  reverse.of  wiiat  Is  necessary 
to  give  the  court  Jurisdiction.  Plaintiff,  with- 
out claim  of  right  to  the  land,  Is  seeldng  to 
enjoin  those  who  claim  under  a  homestead 
entry  made  at  the  proper  land  office  of  the 
United  States  from  taking  possession,  and  la 
asking  the  court  to  usurp  the  exclu^ve  juris- 
diction of  the  Land  Department  by  declai-lng 
fraudulent  and  void  homestead  entries  al- 
lowed by  that  department.  This  the  court 
has  not  power  to  do. 

The  Judgment  of  the  district  conrt  was 
right,  and  we  recommend  that  it  be  affirmed. 

KIREPATRICE  and  POUND,  GO*  concur. 

PER  CURIAM.  For  the  reasons  stated  in 
the  foregoing  opinion,  the  Judgment  of  the 
district  oonit  Is  affirmed. 


HOOKER  T.  CONTINENTAL  INS.  CO. 

(Sopreme  Court  of  Nsbraska.  17,  1903.) 

INSURANCa-DBPAULT  IN  PRBUIUU— WAIVBR 
— BVIDSNCB. 

1.  The  poUc7  sued  upon  provided  for  suspen- 
sion of  tbe  Insurance  during  the  time  any 
premium  note  remained  overdue  and  anpala. 
A  loss  occurred  while  plaintiff  was  in  default 
for  payment  at  his  first  premium  note.  The 
note  named  tiie  agent  as  payee,  but  was  owned 
by  Insurer.  Held,  that  ^lalntllTs  default,  un- 
less waived,  suspended  his  insurance. 

2.  Plaintiff  pleaded  a  contract  for  an  exten- 
sion of  time  in  which  to  pay  his  matured  pre- 
mium note  to  a  date  beyond  that  of  tbe  loss, 
and  also  a  waiTer  by  receipt  of  payment  after 
notice  of  platotitTa  loss  under  the  policy.  Beldj 
that  a  verdict  against  the  piointUf  Is  supported 
by  the  evidence. 

3.  Record  examined,  and  heUt  to  show  no 
ror. 

(Syllabus  by  the  Court.) 

Commissioners'  Opinion.  Department  No. 
2.  E^r  to  District  Court,  Stanton  County; 
Graves,  Judge. 

Action  by  Odom  Hooker  against  the  Con- 
tinental Insurance  Company.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

W.  W.  Young  and  O.  A.  Eberly,  for  plain- 
tiff in  errw.  John  A.  Bhrbardt,  for  defend- 
ant In  error. 

GLANVILLB,  O.  Odom  Hooker  was  plain- 
tiff in  the  conrt  below,  and  has  brought  tbls 
cause  before  us  on  a  petition  In  error,  seek- 
ing to  reverse  tbe  Jui^ment  of  the  district 
court  of  Stanton  county,  rendered  against 
him  in  his  action  upon  an  insurance  pollgr 

f  L  Sm  luunDC*,  vol.  SB,  Cmt.  Dlf.  |  m. 
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for  the  value  of  stock  killed  by  lightning. 
The  parties  will  be  designated  herein  as 
"plaintiff"'  and  "defendant,"  as  they  stood  In 
the  trial  court. 

Before  considering  the  merits  of  the  case, 
it  la  necessary  to  decide  one  preliminary 
question.  Flalntlffl  assigns  error  for  the  ^t- 
Ing  of  certain  instructions  by  the  court  to 
the  Jury,  and,  after  flUng  his  petition  in  er- 
ror with  the  record  «nd  his  briefs,  he  was 
met  by  the  contention  that  the  record  did 
not  show  exceptions  to  the  instructions  com- 
plained of,  whereupon  he  applied  to  the  dis- 
trict court  for  an  order  noting  his  exceptions. 
A  bearing  was  had  before  the  trial  court, 
and  the  court  made  the  following  findings 
and  (ffder:  "Upon  due  consideration  the 
court  doth  find  that  the  allegations  and  state- 
ments In  plaintiffs  motion  and  application 
filed  herein  are  true.  The  court  doth  further 
find  that,  the  plalntlfF  having  failed  to  make 
record  of  hla  exceptions  either  by  marginal 
notations  in  writing  upon  the  original  in- 
structions of  the  court,  or  by  redutdng  the 
same  to  writing  and  flUng  the  same  In  said 
cause,  he  Is  not  now  entitled  to  the  entry  of 
said  order  nunc  pro  tunc,  and  tiae  same  la 
therefore  denied  and  refused."  These  find- 
ings of  the  court  are,  in  effect,  that  the  plain- 
tiff, at  the  time  of  the  girlug  of  the  Instruc- 
tions In  question,  then  and  th^  duly  ex- 
cepted to  each  and  every  one  of  them,  and 
that  by  the  ruling  of  the  court  such  excep- 
tions were  not  allowed  to  be  noted  or  en- 
tered upon  the  instructions  uotil  after  the 
vOTdlct  of  the  JU17  had  been  returned.  These 
findings  of  the  court,  made  a  part  of  Its  rec- 
ord In  the  case,  are  sufficient  to  entitle  the 
plaintiff  to.  an  examination  of  the  instruc- 
tions complained  of;  the  Instructions  being 
"duly  excepted  to"  at  the  time  the  same 
were  given  to  the  Jury,  and  the  above  find- 
ings being  a  sufficient  record  to  show  that 
the  exceptions  were  properly  taken.  The  pol- 
icy sued  upon  was  Issued  by  the  defendant 
to  the  plaintiff  November  17,  1899,  Insuring 
him  to  the  aggregate  amount  of  f  1,400 
a^lnst  lose  of  property  by  fire  or  lightning, 
and  in  consideration  for  the  policy  the  plain- 
tiff gave  an  installment  note  to  the  defend- 
ant for  $44.80,  payable  in  Installments  of 
$11.20  annually,  without  interest,  the  first  In- 
stallment being  due  December  1.  1900;  and 
also  gave  bis  note  for  $11.20,  without  inter- 
est due  Blarch  1,  1900,  of  which  the  follow- 
ing Is  a  copy: 

"$11.20.         Stanton,  Neb.,  Not.  8,  1899. 

"For  value  received,  promise  to  pay  to  P. 
A.  Frost  or  order,  eleveu  &  >Vioo  Doilnrs, 
on  or  before,  the  first  day  of  March,  1900, 

with  interest  at  per  cent,  per  annum 

(being  First  Payment  for  Policy  of  Insurance 
based  upon  application  made  this  day  to  the 
Continental  Insurance  Company,  of  New 
York.)  This  note  shall  not  be  valid  unless 
said  policy  is  issued  by  the  Company. 

"And  it  is  hereby  agreed  that  In  case  of 
non-payment  of  this  note  at  maturity  this 


company  shall  not  be  liable  tor  low  during 
such  default  end  the  policy  for  which  this 
note  is  given  shall  lapse  until  paym«it  li 
made  to  this  company  at  ita  western  depart- 
ment In  Chicago,  Ills.,  and  In  the  eT«it  of 
non-settlement  for  time  expired,  as  per  termi 
in  contract,-  the  whole  amount  of  note  may 
be  declared  earned,  due  and  payable,  and 
may  be  collected  by  law.  This  note  ^ven  to 
secure  payment  of  a  part  of  the  premium  for 
a  policy  of  insurance.  In  case  of  loss  under 
said  policy  this  note  shall  Immediately  be- 
come due  and  payable,  and  may  be  deducted 
from  the  amount  of  said  loss.  If  transferred 
either  before  or  Rtter  maturity,  by  the  com- 
pany, It  is  agreed  this  note  shall  be  subject 
to  ail  defenses  as  if  owned  by  the  company 
herein  named.  Odom  Hooker." 

This  note  was  not  paid  at  maturity,  and 
while  it  remained  overdue  and  unjuid  the 
loss  in  question  occurred.  The  policy  sued 
upon  contains  the  following  provisions:  "But 
it  Is  expressly  agreed  that  this  company  shall 
not  be  liable  for  any  loss  or  damage  that 
may  occur  to  the  property  herein  mentioned, 
while  any  promiuory  note  or  oUlgatloD.  or 
part  thereof  given  for  the  premium  r«nalns 
past  due  and  unpaid."  "The  company  may 
collect  by  suit  or  otherwise,  the  prendum 
note  or  notes,  and  a  receipt  from  the  office 
of  the  company  must  be  received  by  the  as- 
sured before  there  can  be  a  revival  of  tlie 
policy,  which  shall  In  no  event  carry  flie  in- 
surance beyond  the  original  term." 

The  note  copied  above,  although  on  Its  face 
made  payable  to  an  agent.  Is  a  note  given 
for  part  of  the  premium  for  plaintiff's  policy, 
and  by  the  dealings  of  the  parties,  and  we 
think  by  the  pleadings,  has  been  considered 
and  treated  as,  and  in  fact  that  at  all  times 
it  was,  tbe  property  of  the  defendant;  and 
the  plaintiff  alleges  a  contract  to  extend  the 
time  of  its  payment,  made  with  the  said 
E^st,  and  assented  to  by  defendant,  through 
its  agent,  and  claims  payment  of  the  same 
to  the  defendant  by  payment  to  the  said 
Frost;  and  we  think  the  note  is  one  a  de- 
fault in  paymrait  of  which  would,  under  Its 
terms  and  tbe  terms  of  tbe  policy,  suspend 
the  Insurance  duilng  the  time  it  remained 
overdue  and  unpaid.  PlalntUTs  attorney  took 
pains  to  bring  out  with  emphasis  upon  cross- 
examination  evidence  that  Frost  held  this 
note  for  collection  at  tbe  time  a  contract  for 
extension  Is  claimed  to  have  been  made,  and 
at  the  time  the  note  was  paid;  and  his  letter 
to  tbe  defendant  under  date  of  July  20, 1900. 
acknowledged  by  plaintiff  and  introduced  in 
evidence,  is  In  part  as  follows:  *'I  also  ac- 
linowledge  receipt  of  a  letter  from  your  Com- 
pany bearing  date  June  23rd,  enclosing  for 
me  $11.20  which  I  had  ^td  upon  the  first 
instnllment  note  given  under  said  policy  to 
your  agent,  F.  A.  Frost,  at  Stanton,  Ne- 
braska, who  held  the  same  for  collection  and 
who  collected  the  same  from  me  with  t  full 
knowledge  of  tbe  destructioii  of  sald-property 
by  lightning  an(|^|^^^^s^)^e^@^@ote  to 
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me  at  time  of  payment.  Early  of  the  Bame 
week  that  my  property  was  destroyed  by 
liglitnliig,  your  agent,  Mr.  Frost,  came  to  my 
home  In  Stanton  County  for  the  pui-pose  of 
collecting  thia  note.  I  did  not  have  the  mon- 
ey at  tliat  time  to  pay  the  note,  and  told 
bim  that  I  wouM  haul  some  hogs  to  town 
on  Saturday  of  that  week,  or  the  following 
Monday,  for  the  purpose  of  paying  said  note, 
and  he  stated  to  me  at  the  time  that  It  would 
be  all  right,  and  that  you  would  waft  apon 
me  until  that  time.  On  the  following  Mon- 
day. June  11th,  I  did  as  I  agreed  with  Mr. 
Froat.  hnuled  my  hogs  to  town  and  paid  the 
note  In  question  after  having  told  him  of  the 
destruction  of  said  property  by  lightning." 
It  seems  that  the  agent,  Frost,  In  company 
with  one  Evans,  a  special  agent  of  the  de- 
fendant, called  on  plaintiff  at  his  farm  early 
in  June,  and  urged  payment  of  this  note, 
then  three  months  past  due;. that  the  note 
was  not  paid,  but  plaintiff  promised  to  pay 
It  soon;  that  Sunday  morning,  June  10th, 
three  of  plaintiff's  horses  were  found  dead, 
killed  by  lightning;  that  he  called  on  the 
a^nt.  Frost,  Monday  evening,  and  paid  the 
face  of  this  note  to  him  and  received  the  note. 
There  is  some  conflict  In  the  evidence  as  to 
what  took  place  at  the  Interview  on  the  farm. 
Plaintiff  on  direct  examination  stated:  "He 
[Bvans]  said  he  came  there  for  the  purpose 
of  seeing  me  about  the  Insurance  note  to  the 
Continental  Insurance  Company.  I  told  him 
1  didn't  have  the  money  right  then  to  pay 
it,  bnt.  If  he  would  extend  the  time  till  Sat- 
urday or  Monday;  and  Mr.  Evans,  or  what- 
ever his  name  Is,  I  can't  remember,  he  said 
'All  right';  and  I  went  and  sold  some  liogs. 
I  went  to  Mr..  Frost,  and  told  him  I'd  sold, 
and  I'd  pay  him  the  money,  and  he  said 
that  would  be  all  right."  On  cross-examina- 
tion he  declined  to  swear  that  the  agent  did 
not  tell  him  his  policy  would  be  In  abeyance, 
and  that  he  bad  no  insurance  until  bis  note 
wns  paid;  and  when  asked,  "Now,  they  said 
th  ey 'd  wait  till  Monday  ?"  he  answered, 
"Walt  till  Saturday.  1  told  him  I'd  come  and 
ray  it."  Both  agents  say  he  promised  to 
pay  the  note  Saturday,  but  deny  saying  It 
was  all  right,  or  giving  any  extension  of  time. 
A^aln,  plaintiff  and  one  witness  insist  that 
plaintiff  Informed  the  agent,  Frost,  of  his 
loss  before  he  paid  his  note.  This  is  denied 
by  Frost.  These  are  practically  all  the  dis- 
putes between  the  parties  as  to  the  facts  In- 
volved. 

Plaiutlff  contends  that  his  note,  overdue  at 
the  time  of  the  loss,  was  given  to  Frost,  and 
that  the  defendant  company  had  no  Interest 
therein,  and  that  under  the  holdings  of  the 
conrt  In  Union  Life  Insurance  Co.  v.  Parker 
(Neb.)  92  N.  W.  604.  and  Pythian  Life  Asso- 
ciation v.  Preston,  47  Neb.  374,  66  N.  W.  445, 
his  xx>Ucy  was  not  suspended  because  of  the 
nonpayment  of  this  note.  In  the  case  before 
ns  no  contract  allowing  this  note  or  the  pay- 
ment represented  thereby  to  become  the  prop- 
erty of  or  retained  by  the  agent  was  pleaded 


or  proved,  and  the  note  at  all  times  has 
been  recognized  as  the  property  of  the  defend- 
aat.  The  plaintiff  at  first  swore  that  he  had 
given  the  note  to  the  company,  though  after- 
wards changed  bis  statement  In  that  regard, 
and  said  he  had  given  It  to  Mr.  Frost  It 
was  explained  by  the  agent  why  his  name 
was  inserted  In  the  note.  Mr.  Frost  did  not 
write  and  issue  such  policies  as  plaintiff's, 
and  the  application  therefor  was  taken  by  a 
traveling  agent,  Johnson,  and  he  (Frost)  took 
this  note  In  this  form.  It  seems,  to  show  bis 
connection  with  the  matter.  In  the  Parker 
Case,  above  referred  to,  the  agent  had  a  right 
to  all  of  the  first  payment,  and  took  a  note 
therefor,  payable  to  himself,  and  sold  It,  the 
proceeds  belonging  to  him.  The  Insurer  rec- 
ognized the  title  of  the  indorsee,  and  bought 
the  note  after  the  loss  occurred.  In  the  Pres- 
ton Case,  cited,  the  contract  with  the  agent 
who  took  the  note,  which  was  unpaid  at  the 
time  of  the  loss,  provided:  "The  compensa- 
tion allowed  said  party  of  the  second  part 
[the  agent]  for  his  services  rendered  under 
the  terms  of  this  contract  shall  be  100  per 
cent,  of  the  membership  fee,  or  advance  pre- 
mium, adopted  by  the  party  of  the  first  part, 
and  collected  by  the  party  of  the  second 
part."  It  was  held  "that  the  association  had 
surrendered  the  right  to  any  further  control 
or  direction  of  the  collection  of  the  fees  and 
advance  premiums,"  and  "that,  If  he  [the 
agent]  extended  credit,  it  was  not  for  the 
company,  but  for  himself."  Those  cases  are 
easily  distinguished  from  the  one  before  us, 
and  their  reasoning  does  not  apply  to  the 
facts  herein.  This  case,  so  far  as  this  ele- 
ment of  it  Is  concerned.  Is  governed,  we  think, 
by  Phocnli  Ins.  Co.  v.  Bachelder,  32  Neb.  490, 
49  N.  W.  217.  29  Am.  St.  Rep.  443,  Id.,  39 
Neb.  95,  67  N.  W.  996,  and  Home  Fire  Ins. 
Co.  V.  Garbacz,  48  Neb.  827,  67  N.  W.  864, 
and,  the  Jury  having  found  against  the  plain- 
tiff on  the  disputed  questions  of  fact,  judg- 
ment on  the  verdict  will  be  sustained  unless 
error  Is  found  in  the  instructions  or  rollngs 
at  the  trial. 

Plaintiff  makes  special  complaint  of  in- 
structions No.  2  and  No.  6,.  because  No.  2 
instructs  "that  the  burden  Is  upon  the  plain- 
tiff, and  it  Is  for  him  to  prove  every  material 
allegation  contained  In  said  petition  by  a  pre- 
ponderance of  the  evidence,"  and  No.  6  re- 
quires the  Jury,  In  order  to  Justify  a  verdict 
for  plaintiff,  to  believe  "that  the  horses  killed 
were  covered  by  the  policy."  He  Insists  that 
these  taken  together  may  have  misled  the 
Jury  to  his  prejudice,  because  his  petition  al- 
leges that  the  horses  killed  were  owned  by 
him  at  the  time  the  policy  was  Issued,  and 
the  proof  shows  that  they  were  bought  aft- 
erwards, and  that,  white  such  allegation  of 
ownership  was  Immaterial,  yet  the  jury  may 
not  so  have  understood.  There  is  no  merit 
In  this  contention.  The  instruction  is  corTct 
as  given,  for  the  court,  by  its  first  Instruc- 
tion, stated  the  Issues  by  recital  of  the  ma- 
terial allegations,  am^difti  opUdc>4dgttg  al- 
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legation  of  such  ownership;  and,  farther- 
more.  If  plaintiff  wanted  a  more  explicit 
statement  of  the  issues,  he  should  have  asked 
an  appropriate  instruction  (or  that  purpose, 
which  he  failed  to  do.  Again,  the  court,  by 
several  other  Instructions,  narrowed  the  in- 
quiry to  the  real  issue  between  the  parties, 
and  directed  a  verdict  for  the  plaintiff  upon  a 
finding  In  his  favor  as  to  those  issues;  that 
is,  If  the  jury  found  the  time  of  payment  of 
the  note  Involved  had  been  extended  to  the 
day  when  It  was  paid,  or  that  the  forfeiture 
had  been  waived  by  receipt  of  payment  with 
knowledge  of  the  loss. 

Plaintiff  contends  that  the  court  erred  in 
refusing  InstructlDns  No.  1  and  No.  4  asked 
by  the  plaintiff.  Instruction  No.  4  so  asked 
Is  somewhat  lengthy,  and  we  will  not  copy  the 
same,  but  hold  that  It  would  have  been  error 
for  the  court  to  give  It  for  two  reasons: 
First,  by  this  instruction  the  Jury  would  have 
been  allowed  to  find  for  the  plalntUE  In  a 
greater  sum  than  the  insurance  upon  the 
property  lost  The  policy  is  severable  as  to 
the  amount  of  Insurance  on  separate  classes 
of  property,  and  is  for  $200  on  horses,  mules, 
and  colts,  and  this  instruction  would  author- 
ize a  verdict  for  the  total  value  of  property 
lost,  which  proof  shows  to  be  $240.  Again, 
It  is  to  the  effect  that  If  the  defendant  did  not 
at  once,  upon  notice  of  the  loss,  and  nonpay- 
ment of  the  $11.20  note,  cancel  the  policy,  and 
notify  the  plaintiff  of  its  forfeiture,  and  of- 
fer to  return  the  Installment  note  In  its  pos- 
session, this  would  be  a  waiver  of  the  forfei- 
ture or  suspension  clause  of  the  policy,  and 
render  the  defendant  liable.  That  Is  not  the 
law,  as  the  policy,  by  the  nonpayment  of  a 
premium  note,  was  suspended,  and  not  for- 
feited as  a  whole,  and  could  l>e  reinstated  by 
payment  of  premlom.  notwithstanding  a  dis- 
pute had  arisen  between  Insurer  and  insured 
as  to  liability  for  the  loss  Involved  h^elu. 
Instmction  No.  1  as  teed  by  the  plaintiff  would 
have  been  erroneous  for  the  first  objection 
above  stated  to  Instruction  No.  4;  that  Is, 
that  It  would  bare  allowed  a  recovery  in  ex- 
cess of  the  amount  of  the  insurance.  It  Is 
also  objectionable  because  It  api>ears  to  re- 
quire a  verdict  for  the  plaintiff  If  the  time  of 
payment  of  the  note  In  question  bad  been  ex- 
tended until  "June  9th  or  llth.  and  that 
plaintiff  then  and  there,  at  the  time  of  the  ex- 
tension, agreed  to  pay  the  same  on  one  of  said 
dates."  This  would  have  been  wrong.  An 
extension  of  payment  to  June  9th  would  not 
make  defendant  liable  for  a  loss  occnrring 
on  June  10th. 

There  are  some  assignments  of  error  based 
upon  rulings  of  the  court  on  admission  and 
rejection  of  evidence.  Without  reviewing  the 
record  at  length  on  these  assignments,  we 
will  say  we  have  examined  it  carefully,  and 
find  no  error  In  these  records.  Plaintiffs 
cause  was  fairly  submitted  to  the  Jury,  the 
evidence  sustains  the  verdict,  the  verdict  and 
Judgment  are  not  contrary  to  Uw,  and  we  find 
no  error  in  the  record. 


We  therefore  recranmend  that  the  Jodsmoit 
of  the  district  court  be  affirmed. 

ALBERT  and  BARNES.  CXI,  ooncnr. 

PER  CURIAM.  Toe  the  reasons  stated  in 
the  foregoing  opinion,  the  Judgment  of  the 
district  court  la  affirmed. 


BOGGS  T.  McEWEN  eC  aL 
(Snprone  Court  of  Nebraska.   Sept  17, 

MOaTOAOB— PRIORITiaS— UBCHANIGS'  UBN& 
1.  One  acting  in  good  faith  and  witbont  neg- 
ligence, and  for  a  valuable  consideration,  majr 
safely  deal  with  an  apparently  and  actuaUr 
uninrnmbered  title,  the  subject  of  which  is  not 
in  adverse  possession. 
(Syllabus  by  the  Coort) 

Commissioners*  Opinion.  Department  Ka 
1.  Appeal  from  District  Court,  Dbcon  Goon- 
ty;  Graves,  Judge. 

Action  by  Rena  Boggs  against  Fred  H. 
McEwen  and  others.  From  the  Judgment, 
plaintiff  appeals.  Reversed. 

R.  M.  Dott,  F.  A.  McMaster.  and  A.  B. 
Hitchcock,  for  appellant  McCarthy  &  Mc- 
Carthy, R.  E.  ETan%  and  O.  B.  Martin,  for 
appellees. 

AMES.  0.  The  facta  disclosed  by  the  rec- 
ord  upon  this  appeal  are  substantially  un- 
disputed. So  far  as  their  recitation  Is  neces- 
sary for  the  decision  of  the  controveray.  they 
are  as  follows:  On  and  prior  to  the  1st  day 
of  April,  1900,  Fred.  H.  McEwen  was  and 
had  been  occupying  a  dwelling^  house  and  lot 
in  the  village  of  Emwson  In*  this  state  as 
the  tenant  of  certain  persons  named  Merten, 
who  were  the  owners  of  them  in  fact  and  of 
record.  For  some  two  months  prior  to  the 
date  mentioned,  he  had  been  negotiating  for 
the  ptuxihase  of  the  property,  and  also,  ft 
would  seem,  to  borrow  the  money  with 
which  to  pay  the  purchase  price  from  his 
slater,  the  appellant,  Mrs.  Rena  Boggs;  who 
was  at  Mt  Vwnott,  8.  D.,  where  she  resided. 
At  about  the  date  mentioned,  he  appears  to 
have  become  omvlnced  that  he  would  be 
able  to  perfect  the  arrangement,  and  to  bate 
began  to  procure  latior  and  material  from  tbe 
other  parties  to  the  suit,  who  are  meclianlc's 
lien  holders,  for  tbe  reparation  of  the  build- 
ing. This  conduct  was  begun  and  cootinued 
within  the  knowledge,  but  without  the  au- 
thority, direction,  or  privity  of  the  Mertens. 
The  agreement  between  him  and  the  Uertens 
for  the  sale  of  the  premises  was  never  re- 
duced to  writing,  and  amounted  to  no  more 
than  an  oral  consent  by  the  latter  to  sell  and 
convey  upon  being  paid  a  certain  purchase 
price  In  cash.  On  or  about  the  8th  day  of 
May  following,  one  George  H.  Hasse,  a  bank- 
er at  Emerson,  received  through  the  mall  a 
certificate  of  deposit  Issued  by  a  bank  at  Mt 
Vernon  for  the  mm  of  ftL.06ajSQ,-dMiyable  to 
the  order  of  UTi^^msri^f^^Uoa  of 
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about  a  month  thereafter,  and  Indorsed  by 
her  with  a  direction  to  the  effect  that  the 
proceeds  thereof  should  not  be  used  or  drawn 
or  paid  to  the  Mertens  until  they  should  have 
conveyed  the  house  and  lot  to  McEwep.  Up- 
on receipt  of  the  certificate,  Hasse  notified 
McEwen  and  the  Mertens  of  the  fact,  and 
the  latter  executed  a  deed  of  the  premises 
bearing  the  last-named  date,  and  conveying 
the  premises  to  McEwen,  and  delivered  It  to 
Hasse,  to  await  the  maturity  of  the  cer- 
tifiente,  and  the  consummation  of  the  trans- 
action by  the  full  payment  of  the  purchase 
price  to  them.  On  the  2Gth  of  May,  shortly 
before  the  certificate  fell  due,  Hasse  sent  It 
to  ML  Vernon  for  collection,  and  within  a 
few  days  thereafter  received,  also  by  mall, 
payment  of  It  On  the  1st  day  of  June  the 
purchase  price  was  paid  to  the  Mertens,  or 
placed  to  their  credit  In  the  Emerson  bank, 
pursuant  to  their  previous  Instructions,  and 
McEwen  executed  and  delivered  to  Hasse  his 
Dote  and  a  mortgage  on  the  house  and  lot, 
payable  to  Mrs.  Boggs,  for  the  amount  of 
money  loaned  by  her,  and  received  the  deed 
for  the  premises  then  In  the  possession  of 
Hasse.  The  deed  and  mortgage  were  then 
sent  through  the  malls  by  Hasse  to  the  coun- 
ty Beat,  Ponca,  where  they  were  filed  for 
record  In  the  proper  office,  as  appears  by  In- 
dorsements thereon  on  the  5th  day  of  June, 
and  spread  at  large  upon  the  record  on  the 
8tb  day  of  that  month.  On  the  last-named 
day,  l)oth  Instruments  were  returned  to  Has- 
se, and  the  note  and  mortgage,  together  with 
a  letter  giving  an  account  of  the  transaction, 
sent  by  him  through  the  mall  to  Mrs.  Boggs. 
During  all  this  time,  and  for  some  time  after- 
wards, the  furnishing  of  labor  and  materials 
and  the  reparation  of  the  house  were  In  prog- 
ress; but  it  is  not  claimed  that  Mrs.  Boggs 
bad  any  knowledge  or  suspicion  of  any  of 
such  matters,  or  that  any  of  the  parties  to 
the  transaction  were  guilty  of  any  deceit  or 
fraud,  actual  or  constructive. 

This  Is  an  action  by  Mrs.  Boggs  to  fore- 
close the  mortgage,  which  is  long  since  past 
due  and  wholly  unpaid.  McEwen  and  hla 
wife,  Olma,  were  made  parties  defendant,  and 
made  default,  and  are  not  now  complaining 
of  the  result  of  the  suit  The  other  defend- 
ants are  laborers  and  materialmen,  who  filed 
cross-petitions,  claiming  mechanics'  Hens  up- 
on the  premises.  The  court  found  that  cer- 
tain of  the  liens  are  prior  and  superior  to  the 
lien  of  the  mwtgage,  and  rendered  a  decree 
accordingly.  The  plaintiff  appeals.  It  Is  not 
claimed,  and  there  Is  no  evidence  in  the  rec- 
ord that  would  tend  to  support  a  claim,  that 
the  house  and  lot  were  subject  to  any  me- 
chanic's Hen  so  long  as  the  title  and  owner- 
ship thereof  remained  In  the  Mertens.  The 
delivery  of  the  deed  and  of  the  mortgage  were 
plainly  Intended  to  be,  and  were,  simulta- 
ticous  acta,  and  they  both  found  their  way  to 
the  public  records  at  the  same  Instant,  and 
as  soon  as  was  reasonably  convenient  after 
they  became  effective  by  delivery,  which  was 


not  unnecessarily  delayed.  Until  that  time, 
the  materialmen  dealt  with  McEwen  with  at 
least  constructively  full  knowledge  that  he 
was  not  the  owner  of,  or  possessed  cf,  any 
legal  estate  or  Interest  In  the  property.  On 
the  6th  day  of  June,  they  were  advised  by 
the  public  records  that  the  title  had  been  re- 
cently conveyed  to  McEwen,  burdened  with 
the  lien  of  the  plaintiff's  mortgage.  It  Is  evi- 
dent that  the  cross-petitioners  knew,  as  a 
matter  of  fact,  at  the  time  they  began  fur- 
nishing the  material  for  which  they  claim 
liens,  that  the  bouse  and  lot  belonged  to  the 
Mertens,  who  acquired  it  as  heirs  at  law  of 
one  William  Merten,  who  was  deceased  not 
long  previously,  and  some  of  them  testify 
that  Mc£h\'en  told  them  he  had  bought  the 
property  of  the  heirs,  and  had  a  clear  title  to 
It,  and  that  William  Merten,  Jr.,  one  of  the 
heirs,  who  was  employed  by  McEwen  as  a 
carpenter,  told  them  that  the  heirs  had  sold 
the  property  to  the  latter,  but  it  is  not  claim- 
ed that  either  Merten  or  McEwen  was  the 
agent  or  representative  of  Mrs.  Boggs  In  any 
sense;  neither  is  It  pretended  that  Hasse  was 
such  an  agent  except  for  the  mere  purpose 
of  collecting  the  certificate  of  deposit,  pa3rlng 
the  purchase  price,  and  seeing  to  the  execu- 
tion and  delivery  of  the  deed  and  mortgage, 
and  the  making  of  them  of  record.  If  he 
knew  of  the  progress  of  the  building  opera- 
tions (which  he  probably  did,  though  there  is 
no  direct  evidence  to  that  effect),  it  was  a 
fact  not  relevant  to  the  nature  of  his  em- 
ployment, and  not  one  which  It  was  his  duty 
to  make  known  to  his  principal.  There  were 
no  contracts,  oral  or  written,  for  the  fur- 
nishing of  the  labor  or  materials  for  which 
recovery  Is  sought,  the  former  of  which  seems 
to  have  been  done  by  the  day  or  hour  and 
the  latter  to  have  been  delivered  as  ordered, 
from  time  to  time,  upon  ordinary  parcel  ac- 
counts, according  to  the  custom  of  the  retail 
dealers.  By  far  the  larger  part—apparently, 
nearly  the  whole— of  each  of  the  claims 
against  McEwen  thus  accrued  after  the  deed 
and  mortgage  had  been  made  of  record,  and 
none  of  the  croee-eomplalnants  testifies  to 
having  even  so  much  as  heard  of  the  exist- 
ence of  either  of  these  instruments  until  aft- 
er the  beginning  of  this  action.  That  the 
cross-petitioners  were  grossly  negligent  in  the 
conduct  of  their  business  goes  without  say- 
ing, but  that  plaintiff  was  guilty  of  any  fault 
in  that  respect  or  omitted  any  precaution 
which  ordinarily  prudent  persons  observe  un- 
der similar  circumstances,  is  not  pretended. 
On  the  contrary,  she  took  unusual  care  and 
pains  to  be  assured  that  the  uulncumbered 
title  of  the  Mertens  should  not  pass  from 
them  until  It  should  be  charged  with  the 
lien  of  her  mortgage.  Under  such  circum- 
stances, who  has  the  prior  or  superior  right? 
It  seems  to  us  that  the  question  is  Its  own 
answer. 

The  case  was  submitted  to  us  without  oral 
argument,  but  upon  largely  voluminous 
briefs,  containing  a  wealth  of  citations  by 
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both  partlea;  bat  we  do  not  find  referred  to 
among  them  any  antbority  In  point,  and  ve 
are  not  aware  that  there  1b  any  such,  but  we 
think  the  case  falls  wlthhi  the  principle  of 
the  dedslona  of  this  court  In  Henry  &  Coats- 
worth  Ca  T.  Ftaherdick.  37  Neb.  207.  55  N. 
W.  643;  Hoaeland  t.  Lowe,  38  Neb.  397,  58 
N.  W.  197;  Fuller  t.  Pauley,  48  Neb.  188,  66 
N.  W.  1U5;  Bradford  T.  Anderson.  60  Neb. 
368.  83  N.  W.  173.  One  acting  tu  good  faith 
and  wlthont  negligence,  and  for  a  valuable 
consideration,  may  safely  deal  with  an  ap- 
parently  and  actually  unincumbered  title,  the 
subject  of  which  la  not  In  adverse  posses- 
sion. This  proposition,  which  accurately  de- 
scribes the  attitude  of  the  plaintiff  In  this 
transaction,  we  have  never  heard  disputed. 
No  one  contests  the  validity  of  the  liens  ex- 
cept the  plaintiff,  and,  as  she  Is  entitled  to 
priority  over  all  of  them,  she  Is  not  In  a  posi- 
tion so  to  do. 

It  Is  recommended  that  the  Judgment  of 
the  district  court  be  reversed,  and  the  cause 
remanded,  with  Instructions  to  enter  a  de- 
cree awai^dlng  the  plaintiff  a  first  lien  for  the 
amount  of  her  mortgage  debt,  and  adjusting 
the  other  llena  accordingly. 

HASTINGS  and  OLDHAM,  CO.,  concur. 

PER  CURIAM.  For  tile  reasons  stated  in 
the  foregoing  opinion,  it  Is  oVdered  that  the 
Judgment  of  the  district  court  be  reversed, 
and  the  cause  remanded,  with  Instructions  to 
enter  a  decree  awarding  the  plaintiff  a  first 
lien  for  the  amount  of  her  morl^nge  debt, 
and  adjusting  the  other  Hens  accordingly. 


STATE  ex  rel.  AINSWORTH  PRECINCT  v. 
WESTOX,  Auditor. 

(Supreme  Court  of  Nebraska.  SepL  17,  1903.) 
MUNICIPAL  CORPORATIONS— ISSUE  OF  BONDS. 

1.  Section  14,  c.  45,  Comp.  St.  1901,  author- 
izes any  precinct,  towuBbip,  city  of  the  second 
class,  or  village  "to  ist-ue  bonds  in  aid  of 
worlcs  of  internal  improvement,  improving 
streets  in  cities  of  the  second  class  and  vil- 
lages, highways,"  etc.  Held,  that  the  pbrane 
beginnio);  with  the  word  "improving"  Is  a  lim- 
itation of  the  preceding  language,  and  limits  the 
autliDi-ity  to  Isme  bonds  to  such  as  are  issued 
in  aid  of  the  works  specifically  enumerated  In 
such  phrase. 

(Syllabus  by  the  Court.) 

Application  by  the  state,  on  relntlon  of 
Alnsworth  precinct,  Brown  county,  for  writ 
of  mandamus  to  Charles  Weston,  auditor. 
Writ  denied. 

Wm.  M.  Ely  and  P.  D.  McAndrew,  for 
appellant  Frank  N.  Prout,  Atty.  Geu.,  and 
Norrls  Brown,  Dep.  Atty.  Gen.,  for  appellee. 

SULLIVAN,  C.  J.  This  is  an  application 
for  a  peremptory  writ  of  mandamus,  com- 
manding the  auditor  of  public  accounts  to 
register  and  certify  cert.Tin  bonds  Issued  by 
Alnswortti  precinct  of  Brown  county,  and 


payable  to  the  state,  as  a  donation  for  the 
use  and  benefit  of  a  state  normal  scbooi,  to 
be  located  in  said  precinct  The  only  ques- 
tion Involved  is  whether  a  state  normal 
school  is  one  of  the  objects  In  aid  of  which 
a  precinct  may  lawfully  Issue  bonds.  The 
theory  of  the  relator  Is  that  a  state  normal 
school  Is  a  work  of  Internal  ImproTemeat, 
and  that  the  Issuance  of  the  bonds  Is  autbor- 
ized  by  the  provision  of  section  14,  e.  43. 
Comp.  St  1901,  which  Is  as  follows:  "Any 
precinct  township,  city  of  the  second  class, 
or  Tillage,  organized  according  to  law.  is 
hereby  authoi^zed  to  Issue  bonds  In  aid  of 
works  of  Internal  improvements.  Improving 
streets  In  dtles  of  the  second  class  and  vil- 
lages, bighways,  railroads,  bridges,  court- 
houses, Jails,  city  and  town  halls,  and  the 
drainage  of  swamp  and  wet  lands,  within 
such  municipal  division,  to  an  extent  not 
exceeding  ten  per  cent  of  the  assessed  value 
of  the  taxable  property  at  the  last  assess- 
ment within  such  precinct,  township,  city  of 
the  second  class  or  village."  Even  were  we 
to  concede  (which  we  do  not)  that  a  state 
normal  school  is  a  work  of  Internal  Improve- 
ment, within  the  meaning  of  the  term  as 
used  in  the  Constitution  and  statutes  of  this 
state,  the  relator's  theory  would  be  untena- 
ble. The  section  quoted  Is  not  authority  for 
the  issuance  of  lionds  in  aid  of  works  of  In- 
ternal improvement  generally,  but  in  aid  of 
works  of  internal  Improvement  "Improving 
streets  In  cities  of  the  second  class  and  vil- 
lages, highways,  railroads,  bridges,  court- 
houses. Jails,  city  and  town  balls,  and  the 
drainage  of  swamp  and  wet  lands."  The 
quoted  phrase  Is  a  clear  limitation  on  the 
preceding  Inngiiage,  and  limits  the  works  of 
internal  Improvement  In  aid  of  which  the 
municipalities  specified  In  the  act  may  issae 
bonds  to  such  as  go  to  tbe  Improvement  of 
the  objects  enumerated  in  tbe  qualifying 
clause.  As  a  state  normal  school  Is  not  oae 
of  the  objects  thus  enumerated,  the  bonds 
are  unauthorized,  and  the  respondent  prop- 
erly refused  to  register  them.  We  do  not 
overlook  Traver  v.  Merrick  Co.,  14  Neb. 
15  N.  W.  690,  45  Am.  Rep.  Ill,  where  bonds 
Issued  in  aid  of  a  water  gristmill  for  public 
use  were  held  valid.  But  they  were  Issued 
by  a  county,  and  in  pursuance  of  section  1 
of  the  chapter  referred  to,  which  authorized 
counties  and  titles  to  Issue  bonds  In  aid  of 
"any  railroad  or  other  work  of  internal  im- 
provement" Neither  have  we  overlooked 
Cummlngs  v.  Hyatt,  54  Neb.  35,  74  N.  W. 
411,  wherein  bonds  issued  In  aid  of  the  con- 
struction of  an  irrigation  ditch  were  upheld. 
But  when  the  bonds  in  that  case  were  is- 
sued, section  14,  supra,  was  not  In  Its  preseat 
form,  but  was  as  follows:  "Any  precinct 
township,  or  Tillage  (less  than  a  city  of  tbe 
second  class),  organized  according  to  law.  is 
hereby  authorized  to  Issue  bonds  In  aid  of 
works  of  Internal  Improvement,  highways, 
bridges,  railroads,  courthouse.  Jails  In  any 
part  of  the  coMS|ieeJ«icMI®(Jgla«e  of 
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Bwamp  and  wet  lands,"  etc.  Tbe  section  as 
It  now  stands  was  enacted  In  1S99.  when  the 
"word  "Improving,"  which  introduces  the 
quallfylnfE  clause,  was  used  for  the  first  time. 
Tbe  introduction  of  the  word  at  that  time  Is 
significant.  Besides,  in  that  case,  what  Is 
now  secUon  48,  art  2,  c.  93a,  Comp.  St.  1901, 
declaring  canals  constructed  for  Irrigation 
purposes  works  of  Internal  Improvement,  and 
making  all  laws  In  regard  to  works  of  In- 
ternal Improvement  applicable  thereto,  was 
invoked  in  support  of  the  bonds.  The  case, 
therefore,  based,  as  It  Is,  partly  on  a  dltCer- 
ently  worded  section  than  that  now  In  force, 
and  partly  on  an  act  having  no  relation  to  tbe 
object  for  which  the  bonds  In  question  in 
this  case  were  voted.  Is  not  in  point. 
The  writ  miut  be  denied. 


BENNETT'S  ESTATE  t.  TAYLOR.* 
{Supreme  Court  of  Nebraska.   Sept  17,  ISOSL) 

a>BCHDBNT'S  BtBTAlV-PROOP  OF  CLAIMS— EV- 
IDENCE—DUIBILL— INTEREST  —  PLEADINGS 
—APPEAL— AHBNDMBNT— EXECUTION. 

1.  The  admission  In  evidence  of  a  book  show* 
tug  an  account  between  a  decedent  and  one 
who  has  filed  a  claim  against  his  estate  Ib  not 
prejudicial  error  where  all  the  items  which  tbs 
court  allowed  the  jury  to  consider  are  charges 
made  by  the  decedent  against  tbe  claimant, 
even  tbongb  tbe  foundation  for  the  admission 
of  such  book  as  a  book  of  account  has  oot  been 
properly  laid. 

2.  Deolarations  in  his  own  favor,  made  by  a 
decedent  in  his  will,  are  not  admissible  in  fa- 
vor of  his  estate  against  a  party  filing  a  claim 
against  tbe  estate. 

3.  A  duebill  draws  interest  from  the  day  of 
Its  date,  in  the  absence  of  some  provision  there- 
in to  the  contrary. 

4.  Pleadings  In  the  county  end  district  courts 
examined,  and  Jield  not  to  present  different  is- 
ioes. 

a.  One  wbo  claims  to  be  surprised  by  the  al- 
legations made  in  an  amended  pleading  cannot 
base  error  on  the  order  allowing  the  amend- 
ment. In  the  absence  of  a  showing  that  be  ap- 
plied for  and  was  denied  a  continnance  of  the 
case,  and  time  to  meet  any  new  matter  pre- 
sented by  such  amendment. 

6.  The  judgment  of  a  district  court,  entered 
on  an  appeal  taken  from  the  county  court  in 
the  matter  of  a  claim  filed  af^ainst  the  estate 
of  a  decedent,  should  not  award  the  Issuance 
(tf  an  execution  to  satisfy  the  judgment 

CommlBsIonerg'  Oplntoiu  Department  No. 
3.  Krror  to  District  Conrt,  Douglas  Gotinly; 
Estelle,  Judge. 

"Not  to  be  offldallj  reported." 

Action  by  Harriet  L.  Taylor  agalnat  the 
eMate  of  Lewis  M.  Bennett  Judgment  fw 
plaintiff,  and  defendant  brings  error. '  Modi- 
fled. 

Howard  B.  Smith,  for  plaintiff  In  error. 
E  J.  Comlsb,  for  defendant  In  error. 

DUPFIE,  C.  July  10,  1001 ,  Harriet  L.  Tay- 
lor filed  In  tbe  county  court  a  claim  agalhst 
the  estate  of  Lewis  M.  Bennett  for  $l,(J8a,45. 
October  7,  1902,  her  claim  was  allowed  to  the 
extent  of  $707.74.  October  21,  1902,  she  ap- 
pealed to  the  district  court,  and  filed  a  tran- 
script of  tbe  proceedings  had  In  the  county 
'Rebesring  denied  NoTember  18,  1903. 


j  court  A  trial  was  bad  to  a  Jury,  and  verdict 
returned  in  her  favor  In  the  sum  of  $1,175.82, 
upon  which  judgment  was  entered,  and  tbe 
estate  has  prosecuted  error  to  this  court. 

Some  time  and  attention  Is  devoted  by 
counsel  for  the  estate  to  an  Item  of  $30.45, 
and  the  claimed  departure  from  tbe  bill  of 
items  filed  In  the  county  court  and  the  petition 
filed  In  tbe  district  com-t  relating  to  said  Item. 
The  district  court  held  that  there  was  no  suf- 
ficient proof  of  tbis  Item,  and  directed  the 
jury  to  find  against  tbe  claimant  thereon. 
Tbis  takes  that  Item  out  of  the  case,  and  we 
need  not  discuss  It. 

Assignment  No.  2  relates  to  the  admission 
In  evidence  of  certain  books  of  account  kept 
by  the  deceased,  Lewis  M.  Bennett  and  show- 
ing tbe  account  between  him  and  the  claim- 
ant. Except  as  to  one  item. of  $243,  being  a 
credit  In  favor  of  tbe  claimant,  which  entry 
was  made  In  the  handwriting  of  Mrs.  Ben- 
nett, also  deceased,  the  entries  were  all  ad- 
verse to  the  claimant  and  In  favor  of  the  es- 
tate. As  to  the  credit  of  $243  the  court  in- 
structed the  jury  that  they  were  not  to  allow 
that  item  in  her  favor,  because  of  a  failure 
of  proof.  It  Is  evident,  therefore,  that  the 
admission  of  tbis  book  of  account,'  If' error  at 
all,  was  error  without  prejudice. 

Assignment  No.  3  relates  to  conversatloos 
had  In  the  presence  of  Mr.  Bennett  and  we 
think  the  evidence  was  properly  admitted. 
The  same  may  be  said  In  relation  to  assign- 
ment No.  4,  which  relates  to  statements  In 
tbe  deposition  of  a  niece  and  trequent  visitor 
at  the  house  of  Mr.  Bennett,  describing  tbe 
nature  of  his  disease,  the  necessity  of  tbe 
constant  attendance  of  a  nurse  or  assistant, 
and  statements  made  by  Mr.  Bennett  in  bis 
lifetime  relating  to  ^ork  performed  by  tbe 
claimant. 

Assignment  No.  5  relates  to  tbe  refusal  of 
the  court  to  receive  In  evidence  the  decedent's 
bankbook.  Among  the  items  filed  by  claim- 
ant was  a  duebill  for  $100,  dated  In  Au- 
gust ISOQ.  Counsel  for  the  estate  Insists 
that  no  Interest  should  be  allowed  upon  this 
duebill  until  demand  of  payment'  had  been 
made,  and  be  argues  that,  as  the  bankbook 
offered  In  evidence  showed  that  decedent  had 
more  than  $100  on  deposit  to  his  account  from 
the  date  of  tbe  duebill  to  the  time  of  his 
death,  It  was  evidence  tending  to  show  that 
he  could  have  paid  tbe  duebill  at  any  time 
on  demand,  and  that  It  was  the  intention  of 
tbe  parties  that  It  should  not  draw  Interest 
Section  4,  c.  44,  Comp.  St  1901,  defines  the 
instruments  upon  which  Interest  should  be 
allowed,  and  a  duebill  Is  one  of  the  instru- 
ments coming  within  the  definition.  There 
was  no  error  In  the  court's  ruling. 

Assignments  6  and  7  relate  to  a  refusal  of 
the  court  to  receive  In  evidence  an  Item  from 
the  will  of  Lewis  M.  Bennett,  as  follows; 
"4th.  I  give  and  bequeath  to  Harriet  Taylor 
of  Omaha,  Nebraska,  in  case  she  shall  sur- 
vive me,  the  sum  of  Three  Hundred  Dollars 
($300.00)  in  apprecifi)t$OBe«llylaMiiiid^£  ef- 
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flclent  ReiTlces  rendered  by  ber  to  my  wife 
and  myself  for  many  years  past"  It  la  said 
that  tbia  i>art  of  tbe  will  should  have  been 
admitted,  for  tbe  reason  that  It  tended  to 
throw  light  upon  tbe  question  whether  or  not 
Mr.  Bennett,  on  his  part,  believed,  when  be 
made  bis  will,  that  the  claimant  had  an  unde- 
fined claim,  for  an  Indefinite  amount,  for  serr- 
Icea  performed  for  bim,  and  tor  the  further 
reason  tbat  It  Bhowed  that  In  Mr.  Bennetts 
m]nd  there  was  no  distinction  between  the 
services  rendered  him  and  the  Bervlces  render^ 
ed  Mrs.  B«inett  by  the  claimant,  which  she 
Insisted  upon  tbrougtauut  the  trial,  and  which 
will  be  more  particularly  referred  to  hereaft- 
a  In  tbe  discussion  of  other  phases  of  tbe 
case.  It  is  a  universal  principle  of  the  law  of 
evidence  that  declarations  made  by  a  party  In 
ills  own  favor,  and  In  tbe  absence  of  the  ad- 
verse par^,  are  not  admissible:  and  we  think 
this  principle  ought  to  govern  in  tbia  case.  The 
reason  urged  for  Its  admission  by  the  estate 
Is  that  It  was  a  declaration  made  by  the 
testator  to  the  effect  that  Mrs.  Taylor  bad 
no  such  claim  as  she  was  pressing  against  the 
estate.  His  written  de<daratlous  In  a  will 
are,  to  our  minds,  fully  aa  objectionable  as 
oral  statements,  and  are  not  to  be  received. 

After  tbe  testimony  had  l>een  closed,  the 
court  permitted  tbe  claimant  to  file  an  amend- 
ed reply.  Assignment  No.  8  relates  to  this 
ruling,  and  It  Is  Insisted  that  the  Issues  were 
cbanged  thereby  from  the  case  as  presented 
In  tbe  county  court  and  during  tbe  trial  in 
the  district  court,  and  tbe  defendant  taken  by 
surprise  by  the  smtementa  therein.  Tbat 
tbe  court  has  discretion  to  allow  an  amend- 
ment In  a  proper  case  cannot  be  questioned, 
and  'we  are  agreed  tbat  tbe  amendment  filed 
was  one  within  the  discretion  of  tbe  court  to 
allow. 

Tbe  bill  of  particulars  filed  In  the  county 
court  set  up:  (1)  A  claim  against  the  estate 
of  the  dueblll  for  $100,  above  referred  to.  (2) 
A  claim  for  $243  for  services,  which  claim- 
ant asserted  had  been  credited  to  her  account 
by  the  entry  of  the  account  book  made  by 
Mrs.  Bennett  In  ber  lifetime,  and  which  the 
court  took  from  the  Jury  by  an  instruction. 
(3)  The  item  of  $30.45  entered  on  the  book 
of  account,  and  which  was  also  taken  from 
the  Jury.  (4)  It  was  stated  tbat  the  claim- 
ant, at  tbe  special  instance  and  request  of 
tbe  decedent,  rendered  services  as  nurse  and 
housekeeper  for  said  Bennett  from  the  1st 
day  of  January,  18!J9,  to  the  date  of  bis 
death,  on  October  20,  1900,  being  04  weeks; 
that  tbe  servk-es  consisted  of  managing  tbe 
dwelling  house  of  the  deceased,  and  doing  all 
tlie  work  usually  Incident  to  the  duties  of  a 
housekeeper,  and,  in  addition  thereto,  at  the 
special  instance  and  request  of  the  deceased, 
she  rendered  services  consisting  in  watching 
at  bis  bedside  both  day  and  night,  giving  him 
medicines,  baths,  rubbing  lilm,  and  generally 
performing  tbe  duties  of  a  nurse  during  said 
period  of  94  weeks;  "that  said  services  as 
nurse  and  housekeeper  as  aforesaid  were  of  i 


the  fair  and  reasonable  value  of  $1S  per 
week."  This  last  claim,  to  omr  mind.  Is 
clearly  on  a  quantum  meruit  The  petition 
filed  by  the  claimant  In  the  district  court 
while  not  in  tbe  exact  language  of  tbe  bill 
of  particulars  filed  In  the  county  court,  is 
not  a  departure  therefrom.  No  answer  was 
filed  by  the  estate  In  the  proceedings  had  In 
the  county  court.  In  the  district  court  the 
executor  filled  an  answer  admitting  (1)  tbe 
possession  by  tbe  claimant  of  the  duebill; 
(2)  admitting  tbe  payment  by  the  decedent 
of  various  sums  credited  to  the  estate  in  the 
bill  of  particulars  filed  by  tbe  claimant  in  tbe 
county  court,  and  also  set  forth  In  ber  peti- 
tion in  tbe  district  court;  (3)  a  general  denial 
of  all  matters  in  tbe  petition  not  specifically 
admitted.  Tbe  fourth  paragraph  of  tbe  an- 
swer is  as  follows:  "That  he  alleges  tbat  from 
the  17th  day  of  May,  1898,  at  which  thne  Mis. 
Lewis  M.  Bennett  died,  down  to  the  20th  day 
of  October,  1000,  at  which  time  Lewis  M. 
Bennett  died,  said  claimant  rendered  serv- 
ices for  said  Lewis  M.  Bennett,  deceased,  fn 
and  about  the  place  of  bis  residence  In  fbe 
city  of  Omaha,  but  tbat  tbe  exact  nature  and 
extent  thereof  are  unknown  to  affiant  That 
all  such  services  were  continuous;  and  wtn 
rendered  fdr  the  sum  of  $4.60  per  week,  and 
DO  greater  or  different  sum."  Here  Is  a  dis- 
tinct allegation  on  the  part  of  the  executor 
of  the  estate  that  all  tbe  services  rendered 
by  tbe  claimant  were  under  a  contract  and 
at  the  rate  of  $4.50  per  week.  The  original 
reply  filed  In  the  district  court  "denied  tbat 
the  SOTvlces  rendered  by  this  claimant  for 
the  said  Lewis  M.  Bennett,  deceased,  between 
the  lat  day  of  January.  1890,  and  October  20, 
1900,  were  done  and  performed  at  the  agreed 
price  of  $4.60  per  week;  and  In  this  behalf 
plaintiff  alleges  the  fact  to  be  that  she  bad 
been  In  tbe  employ  of  the  said  Lewis  M.  Ben- 
nett for  nine  years  prior  to  tbe  let  day  of 
January,  1890,  as  an  ordinary  domestic  serv- 
ant, tot  which  service  she  received  the  sum  fif 
$4.60  per  week."  Olalmant,  fnrth»  replying, 
alleges  "that  said  extra  work  of  nursing  and 
giving  baths  of  various  kinds  and  administer 
Ing  medicine  and  staying  in  attendance  upon 
the  said  Lewis  M.  Bennett  at  all  hours  of  tiie 
day  and  night  which  this  claimant  did  and 
performed  for  tbe  said  Lewis  M.  Bennett  be- 
tween tbe  lat  day  of  January,  1809,  and  the 
date  of  bis  death  on  October  20,  1900,  were 
not  contemplated  by  the  employment  of  this 
claimant  as  a  domestic  servant  as  aforesaid, 
and  were  no  part  of  the  service  which  this 
claimant  did  and  performed  for  said  Bennett 
for  the  conirideratlon  of  $4.50  par  week,  but 
were  extra  services  requiring  additional  time. 
*  *  *  That  said  services  were  performed 
at  tbe  special  Instance  and  request  ot  said 
Bennett  and  were  of  the  reasonable  value 
of  $10  per  week,  as  alleged  In  the  petition 
herein."  The  amended  reply  la  too  lengthy 
to  be  set  out  In  this  opinion,  but  It  alleges 
that  in  January,  1899,  the  claimant  was  about 
I  to  quit  the  empl<gTOen|^o4^^«^  and 
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that  tbereapoa  lie  requested  her  to  contlnne 
In  his  employment  as  taouBelceeper  and  nurse, 
and,  as  an  Inducement  for  ber  to  do  so.  of- 
fered to  pay  her  for  ber  services  a  larger 
amount  than  sbe  had  ttieretofore  been  re- 
ceiving, and  to  make  the  compensation  satis- 
factory to  her,  and  further  agreed  to  provide 
plaintiff  with  a  home  for  the  rest  of  her  life; 
that  she  accepted  sold  offer,  and  continued  bi 
his  employment  under  the  agreement  that  she 
was  to  receive  an  amount  greater  than  $4.00 
per  weeic,  for  which  she  had  been  working 
for  nine  years  previous  thereto.  She  then 
recited  that  during  her  further  employment 
she  continued  her  duties  as  housekeeper  and 
the  additional  duties  of  nurse  to  the  said 
Bennett,  which  required  her  constant  atten- 
tion. We  caunot  see  that  the  amended  reply 
tended  In  the  least  to  change  the  issues  In  the 
case.  The  question  was,  what  were  her  serv- 
ices as  a  nurse  reasonably  worth?  If  the 
executor  of  the  estate  was  surprised  by  any 
matter  contained  in  the  reply,  and  was  un- 
able on  account  thereof  to  proceed  wltfa  the 
trial,  his  remedy  was  to  apply  for  a  continu- 
ance. This  be  did  not  do,  and  be  cannot  now 
urge  B  reversal  of  the  case  by  this  court  up- 
on grounds  which  he  did  not  present  to  the 
district  court  City  of  Lincoln  v.  Sbtley,  32 
Neb.  63,  48  N.  W.  887;  Nye  &  Schneider  Oo. 
V.  Snyder.  S6  Neb.  754,  77  N.  W.  11& 

We  bave  taken  time  to  show  the  character 
of  the  bill  of  pai-ticulars  filed  In  the  county 
court,  the  petition  filed  in  the  district  court, 
the  reply  and  amended  reply,  for  the  reason 
that  It  Is  earnestly  insisted  that,  while  the 
claim  In  the  couuty  court  was  on  a  quantum 
meruit,  the  Issue  was  cbanKed  by  the  plead- 
ings filed  In  the  district  court,  and  a  trial 
had  upon  a  contract  We  can  see  no  merit 
in  this  claim.  It  is  true  .that  by  the  reply 
and  amended  reply  It  is  tacitly  admitted  that 
tor  ber  work  as  housekeeper  the  claimant  was 
to  receive  $4-50  per  week,  but  for  her  addi- 
tional services  as  nurse  and  attendant  upon 
the  deceased  she  was  to  receive  such  increas- 
ed compensation  as  would  be  satisfactory  to 
ber.  As  no  amount  was  agreed  upon,  the 
allowance  of  a  reasonable  amount  for  auch 
services  Is  not  a  matter  for  complaint 

A  review  of  the  evidence  would  serve  no 
useful  purpose.  Wbat  has  already  been  said 
will  dispose  of  the  objections  urged  to  the 
Instructions  of  the  court,  except  instruction 
No.  5.  A  part  of  that  Instruction  is  in  the 
following  words:  "And  should  you  fall  to 
dud  for  her  as  explained  In  instruction  No. 
4,  you  sliould,  in  that  event,  find  for  her  and 
allow  ber  the  sum  of  $4.50  per  week  during 
the  time  herein  stated."  It  Is  said  that  the 
word  "faD"  was  an  unfortunate  one;  that  It 
Implied  that,  if  the  Jury  did  not  find  more 
than  $4.00  per  week  to  be  due  claimant,  they 
would  be  lacking  in  some  respect,  and  would. 
In  the  Judgment  of  the  cour^  fall  short  of  do- 


ing tiielr  whole  duty  under  the  evldeuM.  It 
Is  admitted  by  the  estate  that  claimant  was 
to  receive  the  sum  of  $4.00  per  week  in  any' 
event  The  case  was  tried  upon  that  theory. 
The  court  the  Jury,  and  every  one  connected 
wltb  tiie  case  understood  tbat  this  was  the 
position,  and  ve  cannot  see  that  an  Instruc- 
tlou  or  Instructions  which  assnmes  that  as  a 
basis  could  have  misled  in  any  way,  or  Jiave 
been  prejudicial  to  the  estate.  The  instruc- 
tions, taken  as  a  whole,  were,  we  think,  as 
favorable  as  the  estate  could  ssk,  and  we 
are  In  grave  doubts  If  the  Item  of  $243  ap- 
pearing In  the  account  book  In  the  handwrit- 
ing of  Mrs.  Bennett,  bnt  which  account  was 
continued  and  apparently  adopted  by  Mr. 
Bennett  In  bis  dealings  wltb  the  claimant, 
was  not  improperly  takm  from  tbe  jury. 

The  Judgment  In  this  case' awards  ocecu- 
tion  to  carry  it  Into  effect  In  the  following 
woi-ds:  "For  all  of  which  execution  is  hem- 
by  awarded."  Section  238  of  chapter  28  of 
tbe  OonipUed  Statutes  of  1901  provides  that 
'the  final  decision  and  Judgment  In  cases  so 
appealed  shaU  be  certified  to  tbe  probate 
court  and  proceedings  staall  be  bad  thereon 
necessary  to  carry  the  Judgment  of  the  ap- 
pellate court  bito  executlcm."  It  Is  possible 
that  by  virtue  of  this  statute  alone  no  gen- 
eral execution  would  be  allowed  to  issue  from 
tbe  district  court  to  enforce  the  Judgment 
but  the  question  of  the  binding  force  of  the 
Judgment  and  the  manner  of  its  enforcement 
Is  not  one  which  a  prudent  counsel  would 
leave  for  future  determination  after  the  time 
for  an  appeal  had  expired.  The  court  had 
Jurisdiction  of  the  parties  and  the  subject- 
matter  of  the  action,  and  grave  doubt  may 
exist  of  the  right  .to  question  it  to  sny  man- 
ner except  by  a  direct  attack  on  appeal.  We 
think  that  the  court  was  to  error  in  awarding 
execution  on  Its  Judgment,  the  only  method 
provided  for  Ite  eufwcement  Iwing  by  certi^- 
Ing  It  to  the  probate  court  as  an  established 
claim  against  the  estate,  when  it  is  to  be 
paid  If  the  estete  is  solvent  and  sufficient  and 
prorated  with  other  allowed  claims  if  the  as- 
sets of  the  estate  are  not  sufficient  to  pay 
all  allowed  claims  In  full. 

The  verdict  of  the  Jury  is  fairly  supported 
by  the  evidence,  and  we  recommend  an  af- 
firmance of  the  Judgment  except  so  far  as 
It  awards  execution  for  Its  enforcement 

i&itUiPATRIOK  and  POUND,  CO.,  concur. 

PER  CURIAM.  The  conclusions  reached 
by  the  GommiBsIon^  are  approved,  and.  It 
appearing  that  the  adoption  of  the  recom- 
mendations made  will  result  In  a  right  deci- 
sion of  the  cause,  it  Is  ordered  tbat  the  Judg- 
ment of  the  district  court  be  In  all  things 
affirmed  except  In  so  far  as  it  awards  exe- 
cution for  the  enforcement  of  said  Judgment 
and  as  to  tbe  award  execution  tt  be  re- 
versed. 
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COUNSMAN  T.  MODERN  WOODMEN  OP 
AMERICA. 

(Supreme  Court  of  Nebraska.    Sept.  1.  1903.) 

MUTUAL  BENEFIT  ASSOCIATION— CHANGE  OP 
BENEFICIARIES. 

1.  A  . change  of  beneficiaries  made  by  a  mem- 
ber of  a  mntaal  benefit  insurance  association, 
wbich'does  not  reach  the  bead  office  until  after 
the  death  of  the  member,  and  then  is  refused, 
because  not  in  accordance  with  the  by-lawe  as 
to  a  part  of  the  fund,  has  no  effect  as  to  the 
part  of  the  fund  in  reference  to  which  it  is  in 
proper  form;  the  association  having  a  by-law 
which  declares  the  old  certificate  to  be  in  effect 
until  the  new  one  is  delivered. 

(Syllabus  by  the  Court) 

Commlsaloners'  Opinion.  Department  No. 
1.  Error  to  District  Court,  Douglas  County; 
Keysor,  Judge.  " 

Action  by  Mary  E.  Counamau  against  the 
Modem  Woodmen  of  America.  Judgment  for 
defendant,  and  plaintiff  brings  eiror.  Re- 
versed. 

Charles  O.  U^onald  and  James  A.  O. 
Kennedy,  for  plaintiff  In  error.  Geo.  W. 
Cooper,  for  defendant  In  error. 

HASTINGS,  C.  This  case  presents  but  one 
question  for  our  consideration,  and  that  is, 
whether  or  not  the  beneficiary  In  the  insur- 
ance certificate  of  Ulysses  Q.  Counsman  was 
changed  by  his  action  on  the  28th  day  of 
May,  '1901,  he  having  died  before  6  o'clock 
in'  the  morning  on  May  29th  of  that  year. 
On  the  evening  of  the  29tb,  bis  benefit  cer- 
tificate, with  the  indication  of  the  change. 
WQ3  forwarded  to  the  bead  camp  of  the  order 
by  W.  B.  Warden,  clerit  of  Omaha  Camp 
No.  1,833.  Counsman  died  on  the  nest  morn- 
ing, and  his  benefit  certificate  was  received 
at  the  bead  camp  in  Rock  Island  on  the  30th, 
and  on  the  Slst,  no  notice  of  bis  death  hav- 
ing yet  been  received,  the  certificate  was 
mailed  to  the  clerk  at  Omaha  by  the  head 
clerk,  witb  a  letter  refusing  to  make  the  re- 
quested change,  because  it  was  not  in  ac- 
cordance with  the  by-laws  of  the  association. 
The  certificate  bad  named  his  son  to  the  ex- 
tent of  $1,500,  and  his  wife  to  the  extent  of 
$500.  as  beneficiaries,  and  the  proposed 
change  named  bis  mother  Instead  of  his  wife, 
and  his  father  as  trustee  for  the  boy  as  to 
the  remainder  of  the  benefit.  Such  a  trustee 
Is  forbidden  by  the  rules  of  the  organization, 
and  the  certificate  was  therefore  returned  to 
be  corrected,  but  of  course  could  not  be  after 
the  death  of  the  assured.  The  organization 
paid  the  $1,500  due  the  boy  to  bis  guardian. 
The  $500  was  claimed  both  by  the  mother 
and  the  wife.  The  association  filed  its  peti- 
tion, asking  leave  to  pay  the  $"j()0  into  court, 
and  be  relieved  from  further  liability,  and 
that  the  court  dispose  of  the  fund.  This 
order  was  granted.  The  mother,  Arabella 
Counsman.  and  the  wife,  Mary  Counsman, 
each  filed  answer  and  cross-petition,  claiming 
the  money.  The  money  was  paid,  and  the 
auoctatlon  discharged.    The  district  court 


found  the  mother  was  entitled  to  the  fSOO. 
Motion  for  new  trial  was  filed  by  the  wife, 
on  the  ground  that  the  decision  was  contrary 
to  law,  and  not  sustained  by  sufficient  evi- 
dence, and  also  on  the  ground  of  newly-dis- 
covered evidence  and  errors  of  law  occurring 
at  the  trial.  Tbls  motion  was  overruled. 
Supersedeas  bond  was  given,  and  tbe  case 
brought  by  petition  In  error  to  tbls  court  by 
Attorneys  McDonald  and  Kennedy,  on  leave 
obtained  in  this  court,  because  of  tbe  refusal 
of  their  client  to  prosecute  the  action,  and 
because  of  their  having  an  Interest  in  the  r>'- 
sult,  under  an  agreement  for  a  contingent 
fee. 

The  only  point  urged  Is  that  the  evldeoce 
was  insufficient  to  show  a  right  on  the  part 
of  the  mother,  and  that  tbe  attempt  to 
change  the  beneficiary  was  not  completed. 
The  benefit  certificate  was  dated  May  23, 
1898.  By  the  provisions  of  tbe  by-laws  fa 
force  at  that  time,  a  member  in  good  stand- 
ing at  any  time  might  cbange  the  beneficiary 
by  paying  to  the  camp  clerk  60  cents,  and 
delivering  his  certificate,  with  the  surrender 
clause  on  the  back  of  it  filled  out,  to  desig- 
nate tbe  cbange.  This  surrender  should  be 
executed  In  the  presence  of  tbe  camp  clerk, 
but.  if  he  could  not  be  present,  then  Its  exe- 
cution might  be  attested  or  acknowledged  by 
any  person  authorized  to  administer  oaths 
and  take  acknowledgments.  The  local  clerk 
was  to  forward  this  certificate,  with  the  sur- 
render clause  Indorsed,  and  one-half  of  tbe 
fee  to  the  head  clerk,  who  should  thereupoa 
issue  a  new  certificate  to  tbe  beoeficiary 
named  in  the  surrender  clause,  provided  such 
beneficiary  should  meet  the  requirements  of 
the  by-laws.  In  June,  1899,  however,  this 
provision  was  changed,  and  a  new  by-law 
adopted,  identical  with  tbe  old  one,  but  with 
the  clause  added  that  no  change  in  the  bene- 
ficiary shall  be  of  effect  until  the  delivery  of 
the  new  certificate,  aild  until  then  the  old 
certificate  shall  be  held  in  force.  Both  pro- 
vided that  no  change  should  be  of  binding 
force  unless  made  In  compliance  with  this 
section.  It  Is  not  claimed  that  this  was  done, 
but  it  Is  claimed  that  tbe  assured  in  bis 
lifetime  having  changed  the  beneficiary,  so 
far  as  be  could,  with  reference  to  this  $500. 
it  should  be  upheld;  that  the  change  wltb 
regard  to  his  son,  which  was  made  at  tbe 
same  time,  but  was  not  In  accordance  witb 
the  by-laws  of  tbe  organization,  and  was  re- 
fused, bad  nothing  to  do  with  this  $500.  It 
Is  claimed  on  behalf  of  tbe  defendant  In  error 
that  this  new  by-law,  adopted  in  1899,  after 
the  Issuance  of  .this  certificate,  has  no  re- 
lation to  It  This,  however,  cannot  be  the 
case,  for  the  benefit  certificate  Itself  express- 
ly provides  for  a  compliance  with  the  b.T- 
laws  In  existence,  and  with  such  as  should 
thereafter  be  adopted. 

The  real  question  is  whether  any  one  but 
the  association  could  raise  tbe  question  that 
this  change  bad  not  been  acquiesced  in  by 
the  aaaociaUon.  c^gHgleaAcd  wMjjttfert  arain 


N«ta.) 


MITCHIBLL  T. 


CLAT  comm. 


978 


to  bare  regarded  tbe  matter  of  benefldary 
as  whollj  within  the  disposal  of  the  asBiired. 
We  cannot  so  regard  it.  It  Is  a  matter  of 
agreemrat  between  the  assured  and  the  as- 
eoclatlon.  It  was  something  which  the  as- 
sociation was  to  do.  Under  Its  by-laws'  re- 
quirements, he  was  powerless  to  do  It  him- 
self. After  his  death.  It  wonld  seem  that 
the  association  and  the  local  camp  dark  were 
powerless  to  do  it  for  him.  Doubtless,  If  he 
had  procured  his  benefit  certificate  to  reach 
the  head  camp  In  his  lifetime  In  due  form, 
so  that  it  would  hare  been  entitled  to  the 
approval  and  the  Issuance  of  a  new  certifi- 
cate. In  the  absence  of  express  restriction  In 
the  by-laws,  a  new  benefldary  would  be  en- 
titled to  recdYe  the  fund.  Our  own  court. 
It  IB  true,  has  held  that  beneficiaries  have  no 
vested  Interest  In  cortlficates  of  this  kind  un- 
til the  death  of  the  assured,  and  that  the 
power  to  change  rests  with  the  assured  and 
the  association.  The  change,  however,  is  con- 
ditional upon  compliance  with  the  laws  of 
the  society.  Fisher  t.  Donovan,  57  Neb.  861, 
77  N.  W.  778,  44  li.  R,  A.  383.  It  would 
seem  that  the  death  of  the  assured,  Couns- 
man,  before  the  presentation  even  of  this 
requirement  for  a  change  of  beneficiaries, 
which  was  refused  when  presented  because 
of  its  noncompliance  with  the  by-laws  of  the 
association,  effectaally  prevented  his  desire 
in  this  respect  from  taking  efTect,  and  caused 
the  right  to  the  fund  to  vest  upon  his  death, 
eo  instantl.  In  the  beaefldary  named  In  the 
certificate,  which  tlw  l^-IawB  inovlded  should 
be  stIU  In  force. 

It  Is  recommended  that  the  Judgment  of 
tbe  trial  court  be  reversed,  and  the  cause  re- 
manded. 

AMB8  and  OLDHAM,  00^  concur. 

PER  CURIAU.  For  the  reasons  stated  In 
the  foregoing  opinion,  the  Judgment  of  the 
trial  court  Is  reversed,  and  the  cause  n- 
maadsd. 


MITOBIDIjIj  et  at  v.  OLAT  OOUNTT. 
(Supreme  Court  of  Nebraska.   Sept  17,  1003.) 

COUNTT  COUHiraiONSRS  —  POWBRS  —  CI^IHS 
AOAINST  COUNTT— ACCOUNTS  OF  COUNTT 
OFnCBB8-nADJUaTUHNT~<»MPBNSATI0N. 

1.  Prior  decisions  aa  to  the  powers  of  county 
commissioners  in  passing  upon  claims  against 
tbe  cooDty  and  In  makins  settlemMits  with 
conn^offlcers  examined  and  discusaed. 

2.  when  the  law  commits  to  any  office  the 
duty  of  looking  into  facts  and  acting  upon 
them,  not  In  a  war  which  It  spedfically  directs, 
but  after  a  discretion  In  Its  nature  Judldal,  th« 
function  Is  quasi  judicial. 

3.  County  commissioners  act  quasi  Jodidally 
In  passing  upon  rJalms  against  tbe  county 
whenever  their  action  la  not  merely  a  formal 
prerequisite  to  the  issaance  of  a  warrant,  but 
inrolves  the  determination  of  qaestione  of  fact 
upon  evidence,  or  the  exercise  of  discretion  la 
astrertaiQing  or  fixing  the  amount  to  be  allowed. 

4.  But  they  have  no  jndidal  power  or  dis- 
cretion as  to  faiterpretatioQ  of  the  law.  When- 
ever the  cfUTss  to  be  pursued  or  the  amount  to 
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be  allowed  is  fixed  by  law,  they  must  follow 
the  law,  and  their  acts  In  so  doing  or  endeavor- 
ing so  to  do  are  ministerial  only. 

o.  The  action  of  county  commissioners  In  ad- 
justing the  accounts  of  county  ofllcers  under 
sections  43,  44,  art  1,  c.  18,  Gomp.  St  1901,  Is 
ministerial  only. 

6.  A  settlement  with  a  county  officer,  which, 
in  Bubstaoce,  Is  an  adjustmmt  of  his  accounts, 
does  not  become  quasi  judicial,  so  as  not  to  be 
reviewable  otherwise  than  by  appeal,  merely 
because  claims  were  filed  for  sums  clsimed  to  be 
due  such  officer  and  allowed  for  the  purpose 
of  enabling  warrants  to  be  drawn  therefor. 

7.  If,  In  such  case,  tiie  compensation  to  be 
allowea  tiw  officer  Is  fixed  by  law,  tiie  allows 
ance  of  the  daim  is  formal  only. 

8.  On  the  other  hand.  If  the  amount  to  be 
allowed  is  In  tbe  discretion  of  the  commlsslon- 
ers,  or  If,  In  fixing  such  amount,  tlte  law  re- 
qubrea  them  to  decide  questions  of  fact;  thdr 
action  Is  quasi  Jndidal. 

(SylUbos  by  tbe  Court) 

Commissioners*  Opinion.  Department  No. 
2.  Brror  to  District  Court,  Olay  Oounly; 
Stubbs,  Jtidge. 

Action  by  the  county  of  Clay  against 
George  Mitchell  and  others.  Judgment  for 
plalntur,  and  defendants  bring  error.  Se- 
versed. 

George  H.  Hastings,  Wm.  Clark,  and 
Thomas  H.  Matters,  for  plaintiffs  in  errw. 
Ambrose  EL  Epperson,  tar  defendant  In  enor. 

POUND,  G.  This  action  was  brought  by 
the  cotmty  of  Clay  against  Mitchell,  former- 
ly the  clerk  of  said  eoimty,  and  the  sureties 
<m  bis  bond,  to  recover  moneys  received  by 
Mltcbdl,  as  such  officer.  In  excess  of  the 
compensation  allowed  him  by  law.  The 
answer,  among  other  things,  alleged  that 
Mitchell  had  performed  certain  extra  services 
for  the  county  for  which  no  fees  were  pro- 
vided, and  had  made  out  and  presented 
claims  for  such  services  to  the  county  board, 
which  said  board  In  due  course  allowed  and 
ordered  paid;  that  no  appeal  had  ever  been 
taken  from  said  Judgments  and  orders,  and 
they  remained  in  full  force,  unappealed  from, 
unreversed,  and  unmodified;  that  warrants 
had  been  Issued  to  him  for  said  amounts  by 
(Hider  of  said  board;  and  that  this  stilt  was 
brought  to  recover  back  the  sums  allowed 
and  paid  him  as  aforesaid.  Trial  was  had 
to  the  court,  which  found  for  the  plain- 
tiff. The  Items  In  controversy  are  of  two 
kinds.  On  ttie  one  band,  tbeee  are  allow- 
ance for  services  as  clerk  of  tbe  county 
board  In  accordance  with  section  14,  c.  28, 
Comp.  St  1901.  On  the  other  band,  there  are 
Items  for  services  In  canvassing  election  re- 
turns, for  which  the  statute  provides  a  speci- 
fied compensation. 

An  examination  of  the  reported  declsIoi» 
of  this  court  vrill  disclose  that  three  dif- 
ferent views  have  been  taken  as  to  the  effect 
of  such  settlements  with  county  ofiQcers.  In 
the  earlier  cases  It  was  hdd  that  the  board 
had  no  discretion  to  allow  any  sums  In  ex- 
cess of  the  compensation  fixed  by  law,  and 
that  Its  action  In  allowing  claims  where  the 
amount  was  determined  by  statute  was  ndn- 
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iBterlal  only,  and  not  binding  In  collateral 
proceedings.  Subsequently  a  line  of  casea 
sprang  up  In  whlcb  it  came  to  be  held  that 
wheneT»  a  claim  was  filed  under  section 
87.  art  1.  c.  18.  Comp.  St  1901,  the  action 
of  tbe  county  board  In  passing  on  sucb  a 
claim  was  Judicial,  and  was  binding  In  col- 
lateral proceedings  tn  tUp  absence  of  fraud, 
concealment,  or  misrepresentation.  More 
recently  a  few  cases  have  gone  still  further, 
and  hare  indicated  that  any  settlement  with 
the  county  officer  purporting  to  be  full  and 
final  Is  binding  both  upon  the  officer  and 
county,  unless  appealed  from.  Under  such 
circumstances  It  seems  expedient  to  review 
the  decisions  at  length,  In  order  to  ascertain 
whether  and  how  far  they  may  be  reconciled, 
and  to  deduce  from  them,  if  possible,  a  con- 
sistent doctrine  upon  this  subject  In  harmony 
with  the  statutes. 

The  earliest  case  in  the  reports  dealing 
with  this  matter  Is  Brown  t.  Otoe  County 
Com'rs,  6  Neb.  111.  The  question  In  that 
case  was  whether  an  action  could  be  brought 
against  the  county  for  printing  and  publish- 
ing a  delinquent  tax  list  or  the  claimant  must 
be  left  to  appeal  from  the  action  of  the 
county  board.  The  court  held  that  the  ac- 
tion of  the  commlBsioners  on  a  claim  of  that 
character  was  judicial,  and  that  their  deter- 
mination was  conclndve,  unless  reversed  up- 
on error  or  appeal.  In  State  v.  County  Com- 
missioners, 6  Neb.  454,  another  phase  of  the 
same  question  arose  with  reference  to  a  claim 
for  money  due  on  a  contract  for  building  a 
portion  of  a  bridge  lying  in  two  counties. 
It  was  held  that  the  action  of  the  board  on 
such  claim  was  Judicial  and  conclusive  un- 
less appealed  from,  and  hence  that  the 
board  could  not  afterwards  vacate  Its  own 
adjudication.  The  question  whether  a  board 
of  county  commissioners  could  vacate  an  or- 
der allowing  a  claim  arose  again  In  Kemer- 
er  v.  State.  7  Neb.  130.  In  this  case  the  coun- 
ty clerk  presented  a  claim  for  preparing  the 
tax  list  a  Bwvlce  for  which  the  fees  were 
definitely  fixed  by  law.  The  court  held  that 
the  allowance  of  the  claim  tn  such  a  case  was 
not  a  Judicial  act  "because  the  board  has  no 
Judgment  ot  discretion  to  exercise  in  the 
matter."  DiscussUig  this  point  It  said:  "Fees 
of  the  county  clerk  for  preparing  the  tax  list 
and  duplicate  are  definitely  fixed  by  law,  and 
the  board  cannot  make  them  any  greater  or 
any  less,  and  therefore  the  duty  of  the  board 
is  merely  ministerial;  that  Is,  to  issue  a  war- 
rant to  the  clerk  for  the  amount  so  fixed 
by  law  for  preparing  the  tax  list  and  dupli- 
cate." Ricliardson  County  v.  Hull,  24  Xeb. 
637,  39  N.  W.  606,  was  a  suit  against  41ie 
county  to  recover  a  sum  claimed  to  have 
been  paid  as  taxes  upon  a  tract  not  subject 
to  assessment  It  was  held  that  this  cause 
of  action  must  be  prosecuted  by  presenting 
a  claim  to  the  count?  commissioners  In  the 
first  Instance,  and  that  the  action  of  the 
commissioners  on  such  a  claim  was  Judicial 
and  conclusive  unless  appealed  from.  In  this 


case,  in  order  to  ascertain  whether  or  not  the 
lands  were  subject  to  assessment,  it  was 
necessary  to  find,  as  a  question  of  fact 
whether  one  Wilbur,  whose  widow  and  heirs 
at  law  held  title  to  the  land,  was  a  nnlm 
soldier  in  the  service  of  the  United  States 
during  the  Civil  War  and  lost  his  life  in 
such  war,  and  to  find  that  said  land  was 
the  only  property  possessed  by  tbem  in  tbe 
state,  and  did  not  exceed  $2,000  in  value  dur- 
ing the  years  it  was  assessed.  Hence  it  is 
apparent  that  questions  of  fact  were  involved 
which  it  was  necessary  for  the  commissioneis 
to  decide  upon  evidence.  State  v.  Roderick. 
26  Neb.  629,  41  N.  W.  404,  was  a  similar  case 
to  Kemerer  v.  State,  supra.  A  writ  of  maa- 
damuB  was  applied  for  to  compel  the  county 
treasurer  to  pay  to  relator,  the  city  treasorer, 
moneys  in  bis  hands,  alleged  to  belong  to  the 
municipality.  The  county  treasurer  daimed 
to  retain  the  sums  In  dispute  as  commissions 
and  as  fees  for  certain  services  for  which  fees 
were  fixed  by  statute.  The  statute  alao  fixed 
precisely  the  amount  of  commissions  which  he 
might  charge.  The  court  said  that  the  fact 
that  tbe  amount  was  reported  to  tbe  count; 
board  and  allowed  by  them  would  make  no 
difference,  since,  as  the  compensation  was  fix- 
ed by  law,  the  comity  board  had  no  Jorlsdle- 
tion  or  aatborltr  to  increase  it  "Where  the 
fees  are  fixed  by  statute,"  said  Beese,  C.  X, 
"the  county  board  acts  ministerially,  and  not 
Judicially,  in  allowing  and  paying  such  fees. 
The  allowance  of  any  amount  in  excess  ttf 
tliat  fixed  by  law  is  simply  void."  This  case 
was  followed  In  County  of  Lc^n  v.  Doan,  34 
Neb.  104,  51  N.  W.  598,  in  which  the  court 
said:  "Nor  has  the  county  board  the  power  to 
allow  a  public  officer  a  compensation  in  excess 
of  that  allowed  by  statute,  nor  where  none 
is  authorized."  Ragoss  v.  Cuming  County, 
36  Neb.  375,  64  N.  W.  6S3,  was  an  action  by 
a  county  against  a  former  county  clerk  to 
recover  fees  collected  by  him  while  In  office. 
The  Items  In  dispute  were  for  making  tbe 
tax  list  In  two  separate  years,  for  making 
assessors'  books  for  the  same  two  years,  for 
extra  services  for  one  of  the  years,  and  for 
searching  the  records  In  a  case  against  tbe 
county.  The  defense  was  tliat  certain  as- 
sistants or  deputies  had  beea  appointed  by 
order  of  the  county  board,  and  that  the  sums 
in  question  had  been  paid  to  such  assistants. 
Tbe  action  of  the  board  Involved  was  Its  al- 
lowance of  money  paid  out  of  excess  fbes 
to  deputies  and  assistants  upon  claims  filed 
by  tbe  clerk.  How  many  assistants  the 
clerk  required  was  left  to  tbe  Judgment  and 
discretion  of  the  board  by  the  statute  ap- 
plicable to  that  county  at  the  time,  and  hence 
its  action  was  clearly  one  requiring  the  ex- 
ercise of  discretion  within  the  rule  announced 
in  Kemerer  v.  State.  Accordingly,  the  court 
held  that  the  allowance  of  the  claims  was  not 
open  to  collateral  attack  In  the  absence  of 
fraud. 

Thus  far,  it  will  be  peen,  the  authorities 
are  entirely  cofiOateilty  ^^Rltf  ^i^^^e  dear- 
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It  to  be  dsdneed  from  them  li  tbat  eonnty 
commlaBtoDen  act  quasi  judicially  In  itanlng 
upon  claims  against  the  connl7  whenever 
such  actlw  Involves  the  detennlnatloD  of 
questions  of  tact  upon  evidence,  or  the  exec^ 
else  of  discretion  In  ascertaining  or  fixing 
the  amount  to  be  allowed.  But  whenever  the 
course  to  be  inirsued  or  the  anionnt  to  be 
allowed  is  fixed  by  law,  they  have  no  dlacre- 
tfon,  and  must  follow  the  law,  and  their  acta 
la  BO  doing  or  endeaTortng  so  to  do  are  min- 
isterial only.  Tlie  first  hint  of  a  departure 
from  these  principles  is  to  be  found  in  State 
7.  CSinrchUl,  37  Xeb.  702,  66  N.  W.  484.  This 
was  an  application  for  mandamus  to  compel 
tbe  county  board  to  issue  a  warrant  for  a 
mm  of  money  alleged  to  be  due  the  relator 
fbr  services  as  bailiff  In  the  district  court 
Tbe  statute  then  In  force  provided  that  bail- 
IfCs  should  receive  $2  per  day  for  their  serv- 
ices. The  county  board  deducted  a  consid- 
erable amount  of  delinquent  taxes  from  the 
warrant  Issued  to  the  relator,  under  the  au- 
thority of  section  4B,  art  1.  a  18,  Oomp.  St 
1901.  It  was  contended  that  the  statute  of 
limitations  bad  run  against  these  taxes,  and 
hence  the  amount  thereof  could  not  be  de- 
ducted. It  will  be  noted  that  the  amount 
payable  to  the  ballilf  was  absolutely  fixed  by 
law,  and  that  the  law  Imperatively  required 
the  board  to  deduct  all  d^nquent  taxes  with- 
out leaving  Ihem  any  discretion  in  the  mat- 
tor.  Tbe  court  held,  however,  that  the  coun- 
ty board.  In  examining  and  allowing  tbe 
claim,  acted  Judicially,  and  that  its  order  was 
conclusive  unless  reversed,  and  hence  that 
tbe  deduction  of  taxes  bnproperly  was  at 
most  an  error.  It  Is  evident  from  readipg 
the  opinion  that  there  was  no  Intention  of  de- 
parting from  the  principles  of  the  prior  cases. 
Moreover,  the  ruling  may  be  Justified  and 
was  undoubtedly  right  upon  another  ground. 
Section'  646.  Code  Civ.  Proc.  provides  that 
mandamus  shall  not  Issue  in  any  case  where 
there  is  a  plain  and  adequate  remedy  In  the 
ordlnaxy  course  of  the  law.  Henc^  so  long 
as  tbe  relator  had  a  remedy  by  appeal  from 
Uie  action  of  the  county  board,  the  writ 
of  mandamus  was  not  available  to  him.  The 
itatute  absolutely  requires  claims  to  be  filed 
before  warrants  Issue,  and  an  appeal  may 
be  taken  In  all  cases  without  reference  to 
whether  the  action  of  the  board  was  minis- 
terial or  Judicial.  It  is  true  it  might  be  said 
that  under  our  Ocmstlfutlon  the  courts  have 
Judicial  powers  only,  and  hence  a  merely 
ministerial  proceeding  could  hardly  be  main- 
tained, as  such.  In  the  district  court  But 
review  of  ministerial  acto  which  preclude  a 
dtlaen  ftom  obtaining  money  due  him  from 
the  pnbUc  Is  Judicial  in  its  nature,  and  It 
cannot  make  any  dUFerence  whether  such  re- 
Tlew  takes  the  form  of  an  appeal  or  of  pro* 
ceedings  In  vrrox.  These  observations  apply 
also  to  Pea  nock  t.  Douglas  County,  89  Meb. 
283,  68  N.  W.  U7,  27  L.  B.  A.  121,  42  Am.  St 
Bep.  679.  This  was  an  action  against  the 
county  to  recover  money  paid  by  tbe  pur- 


chaser of  real  estate  at  a  tax  sale,  <hi  the 
ground  that  the  taxes  and  assessments  were 
illegal  and  void.  As  the  dalm  was  contrac- 
tual in  Ita  nature.  It  clearly  came  wlthbi  the 
purview  of  section  87,  art  1,  c  18,  Comp.  St 
1901,  and  hence  was  maintainable  only  in 
tbe  manner  prescribed  by  the  statute.  The 
question  whether  the  action  of  the  board  in 
such  a  case  was  Judicial  or  ministerial  was 
not  necessarily  Involved,  and  the  holding  of 
the  court  that  tiie  district  court  could  not  try 
an  action  of  that  charactw  unless  a  claim 
was  first  filed  with  the  county  commlsaloners 
and  an  appeal  token  from  their  order,  In  ef- 
fect decides  a  point  of  practice  only.  This 
view  is  sustained  by  a  recent  decision  of  this 
court  in  Custer  County  v.  Chicago,  B.  ft  Q. 
B.  B.  Co.,  62  Xeb.  657,  87  X.  W.  341,  In  which 
it  Is  held  tbat  the  provlslans  of  section  146, 
art  1,  c  77,  Comp.  St  1901,  are  intended  to 
enable  tbe  county  board  to  Inquire  into  tbe 
merits  of  claims  filed  under  the  preceding 
Bectlons,  and  pay  such  of  them  as  It  may 
deem  Just  without  litigation,  and  that  the 
action  of  tbe  county  board  under  tbat  sec- 
tion is  not  Judicial,  although  claims  are  filed 
and  the  ordinary  process  of  allowance  or  dis- 
allowance gone  through  with  according  to 
section  37,  art  1,  c  18,  Comp.  St  1001. 

The  first  real  departure,  therefore,  from 
the  ruling  established  by  the  prior  decisions 
is  to  be  found  In  Sioux  County  v.  Jameson, 
48  Xeb.  266,  61  X.  W.  696.  In  that  case  the 
coun^  board  employed  an  as^tant,  and  pre- 
sented claims  to  the  county  commissioners 
for  the  remuneration  of  such  assistant,  which 
were  allowed^  and  paid  by  warrants  on  the 
genial  fund.  Afterwards  tbe  county  sued 
to  recover  back  tbe  mon«y  so  paid.  Tbe 
right  to  employ  assistants  and  pay  them  out 
of  tbe  fees  of  the  office  was  fixed  by  section 
14a,  c.  28,  Comp.  St  1001.  That  section  ap- 
plied only  to  counties  having  over  25/)00  in- 
habitants, and  hence  not  to  Sioux  county  at 
the  time  this  cause  arose. '  It  seems  clesr, 
therefore,  that  In  thla  case  the  county  derk 
was  allowed  to  receive  the  whole  $1,500  pro- 
vided for  by  the  stotute,  and  also  ¥98  paid  to 
the  clerk  nr  assistant  for  performing  dutl^ 
which  tbe  clerk  ought  to  have  performed, 
and  that  the  acUon  of  the  board  In  allowing 
this  extra  compensation,  according  to  the 
rule  laid  down  In  Kemerer  v.  State  and  State 
T.  Boderick,  was  of  no  force.  Xevertheless 
the  court  said:  "The  petition  raises  tiie  ques- 
tion, could  the  county  commissioners  allow  a 
claim  for  the  services  of  a  dak  or  an  as- 
slBtaat  to  tbe  county  clerk,  and  order  the 
amount  of  the  claim  paid  from  the  general 
fund  of  the  county?  This  was  for  them  to 
determine  at  the  time  the  claims  wete  pre- 
sented for  their  exandnatlon  and  allowance 
or  disallowance,  and  from  their  decision  the 
Legislature  has  provided  fbr  an  appeal.  It 
has  been  definitely  settled  by  repeated  de- 
cisions of  this  court  tbat  the  copnty  1 
in  the  examination  and^J^jgy^^t 
tlon  of  dalms  against  luie  county,  a<!S  Ju- 
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diclaUy^  and  Its  Judgments  or  orders  In  sncb 
cases  are  coDctuBlve,  unless  reversed  in  the 
manner  provided  by  law."  Tbe  court  did  not 
Intend,  If  we  may  Judge  from  the  opinion,  to 
depart  from  the  principles  theretofore  an- 
nounced. It  either  overlooked  the  line  of 
cases  •holding  that  allowance  for  compensa- 
tion in  excess  of  tbe  amount  expressly  fixed 
by  statute  was  of  no  force,  or  else  it  assumed 
that  the  county  commissioners  had  a  qnasi 
Judicial  power  to  construe  the  statutes.  No 
suggestion  to  tbe  latter  effect  Is  to  be  found 
in  tbe  opinion,  and  we  may  take  It  that  the 
cause  was  argued  and  presented  to  tbe  court 
as  one  involTlng  Judicial  action  on  tbe  part 
of  the  commissioners,  wltbont  calling  atten- 
tion to  such  cases  as  Kemerer  v.  State  and 
State  T.  Roderick.  No  conscious  departure 
from  tbe  latter  case  Is  to  be  found  in  the 
Reports  until  the  case  of  Heald  t.  Polk  Coun- 
ty. 46  Neb.  28,  64  N.  W.  376,  which  is  tbe 
basis  of  a  new  line  of  decisions,  taking  quite 
a  different  view.  In  this  case  a  county  clerk, 
after  making  a  report  of  all  fees  received, 
and  retaining  tbe  amount  fixed  by  law,  filed 
a  claim  for  some  $200  for  making  out  tbe 
tax  list  of  tbe  county.  This  claim  was  al- 
lowed, and  a  warrant  delivered  to  the  clerk. 
Afterwards  suit  was  brought  to  recover  tbe 
money.  Tbe  court  held  that,  where  tbe  law 
prescribes  tbe  duties  of  a  public  officer,  and 
fixes  bis  compensation,  be  must  perform  all 
the  duties  required  of  him  for  the  compen* 
sation  fixed.  It  held  also  that  tbe  clerk  was 
not  entitled  to  any  extra  compensation  for 
making  out  tbe  tax  lists  in  a  county  having 
less  than  25,000  Inhabitants  under  tbe  stat- 
utes in  force  at  that  time.  It  conceded  that 
tbe  board  acted  ministerially  In  examining 
tbe  clerk's  report  and  adjusting  tbe  accounts 
between  him  and  the  county.  But  It  held 
that  the  examination  and  adjustment  of  the 
reports  on  the  one  hand  and  the  allowance 
of  the  claim  on  the  other  were  Independent 
transactions,  and  that  In  allowing  .the  claim 
tbe  board  exercised  Judicial  functions,  so  that 
its  decision  was  conclusive  as  against  col- 
lateral attack.  In  support  of  this  holding  It 
cited  Brown  t.  Otoe  County,  supra;  State 
V.  Buffalo  County,  6  Neb.  464;  Dixon  Coun- 
ty V.  Barnes,  13  Neb.  294,  IS  N.  W.  623; 
Ragoss  V.  Cuming  County,  supra;  State  t. 
Churchill,  supra;  and  Sioux  County  v.  Jam- 
eson, supra.  Tbe  first  four  cases  do  not  sus- 
tain any  such  holding,  but  are  each  In  entire 
accord  with  the  rule  laid  down  in  Kemerer 
V.  State  and  State  t.  Roderick.  State  r. 
Churchill  has  been  considered  already.  Sioux 
County  T.  Jameson  is  the  only  case  cited  af- 
fording any  ground  for  tbe  decision,  and  in 
tbat  case,  as  we  have  seen,  the  deviation 
ftom  the  original  rule  was  unintended  and 
unconscious. 

Heald  v.  Polk  County  has  been  followed  In 
Ragoss  V.  Cuming  County,  46  Neb.  36,  64  N. 
W.  378— a  case  In  all  respects  the  same;  State 
V.  Vincent,  46  Neb.  408.  65  N.  W.  00;  Cuming 
County  r.  Thlele.  48  Neb.  888,  67  N.  W.  888, 


and  Trites  v.  Hitchcock  County,  53  Neb.  T9, 
73  N.  W.  215.  In  several  other  cases  the 
court  has  cited  Heald  v.  Polk  Connty  arguen- 
do, or  has  purported  to  follow  it  In  cases 
to  which  It  was  not  applicable,  which  were 
in  entire  accord  with  the  prior  decisions.  For 
Instance,  In  Hazelet  v.  Holt  County,  51  Neb. 
716,  71  n!  W.  717,  the  court  hdd  tbat 
county  board.  In  its  examination  of  reportt 
of  the  county  clerk  of  fees  received  by  bim, 
and  In  the  adjustment  of  the  accounts  be- 
tween him  and  the  county,  acts  ministerlaUr; 
and  if,  through  tr&aA  or  mistake,  be  Is  al- 
lowed to  retain  fees  which  be  should  not. 
such  adjustment  Is  no  defense  or  bar  to  an 
action  by  the  county  to  recovo'  sacb  fees." 
This  ruling  Is  manifestly  required  by  sec- 
tions 43,  44,  art  1,  c.  18,  Comp.  St.  1901. 
The  court  said  obiter,  however,  tbat.  If  tbe 
sums  Impropaly  allowed  In  the  adjustment 
had  been  presented  by  way  of  claims  asd 
allowed  as  such,  tlie  allowance  would  have 
been  conclusive.  In  Taylor  v.  Davey,  6S  Neb. 
153,  75  N.  W.  653,  there  was  a  suit  to  en- 
Join  payment  of  a  claim  allowed  by  the  board 
to  an  expert  for  examining  tbe  books  of  a 
county  treasure:.  Tbe  coijrt  held  properlr 
tbat  tbe  action  of  the  board  was  JudicIaL  It 
cited,  however,  H^ld  v.  Polk  County  and 
Sioux  County  v.  Jameson.  Tbe  opinion  in 
Heald  v.  Polk  County  does  not  make  It  very  j 
clear  upon  what  principle  the  court  separated  | 
tbe  action  of  the  commissioners  Into  two 
parts  governed  by  distinct  rules,  namely,  tbe 
adjustment  of  tbe  account  on  the  one  band, 
and  tbe  allowance  of  the  claims  preaented 
in  connection  therewith  on  the  otbor.  Tbli 
point  was  dealt  with  In  Trites  v.  Hitchcock 
County,  supra.  In  which  the  court  held  snb- 
stantlally  tbat  when  the  commlsslonerv  act  j 
under  section  37,  art  1,  c.  18.  Comp.  Bt,  190L  | 
they  act  Judicially,  while  when  they  act  un- 
der section  43  tbtir  action  Is  ministerial  only. 

It  will  be  remembered  that  Heald  v.  Polk  : 
County,  and  othet  cases  following  that  de- 
cision, maintain  carefully  the  distinction  be-  ' 
tween  the  allowance  of  claims  and  the  mere 
adjustment  of  an  officer's  accounts  and  settle- 
ment thereof.    A  third  line  of  cases  has  i 
sprung  up,  however,  In  which  this  distinctiOD  | 
is  lost  sight  of,  and  the  action  of  the  board 
In  making  a  final  settlement  with  an  officer 
Is  treated  as  Judicial  and  conclurive,  nnlen  j 
reversed  upon  error  or  appeal.  In  all  cases. 
The  first  case  of  this  character  Is  Gage  Oonn- 
ty  T.  Hill,  62  Neb.  444,  72  N.  W.  SSI.   In  that 
case  the  county  sued  a  former  cleA  for  tea 
retained  by  him  In  excess  of  bis  legal  com- 
pensation. He  pleaded  tbat  during  tbe  term 
of  hie  office  be  bad  made  "full  and  complete 
settlements  wltb  tbe  county  board  of  saRl 
county  while  such  board  was  in  session,  and 
had  fully,  completely,  accurately,  and  toltb- 
fully  accoimted  to  tbe  said  board  for  the 
several  sums   for  which  the  action  was 
brought;   that  the  amounts  ascertained  on 
said  setUements  to^  bef  duei^tBMi/^id  HiJl 
bad  been  vai^  M&MR^Winoa  and 
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offlcm  enttUed  to  recelTe  tbe  lame;  and  that 
he  had,  at  tbe  tennlnatlon  of  bis  tnrn  of  bis 
office,  fully  acconnted  for  all  anms  fonnd  by 
aaid  board  to  be  In  bis  lianda,  and  by  said 
board  be  bad,  at  the  eiqilratlon  of  bis  said 
term  of  office,  been  discharged  for  all  moneys, 
fees,  and  warrants  received  by  blm  during 
tbe  term  of  Us  office."  Ttals  answer  was 
demurred  to,  and  the  district  court  overruled 
tbe  demurrer.  In  affirming  tbls  Judgment  the 
court  said  that  the  case  was  In  all  respects 
similar  to  Sioux  County  t.  Jameson,  supra, 
Heald  t.  Folk  County,  supra,  and  Ragoss  v. 
Cuming  County,  46  Neb.  86*  64  N.  W.  878. 
But,  if  the  oidnlon  accurately  states  tbe  an- 
swer. It  wUl  be  seen  tiiat  snob  Is  not  tbe  case. 
The  decision  goes  much  farther  than  angr 
prior  boldlng  of  the  court,  since  HUl  did  not 
plead  that  claims  bad  been  presented  and 
allowed,  but  shnply  that  his  accounts  bad 
been  eiamfned  and  adjusted  by  the  board. 
In  County  of  Douglas  t.  Bennett,  61  Neb.  660. 
S&  N.  W.  888,  this  court  expressly  put  Itself 
upon  the  ground  which  Is  clearly  required 
to  sustain  Gage  County  t.  Hill.  In  this  case 
tbe  court  says:  *^here  a  full  and  complete 
settlement  of  a  county  officer  with  the  coun- 
ty commiuioners  who  are  authorized  to  make 
the  same  has  been  made,  such  settlement  is 
final  and  conclnslTe,  unless  there  Is  fraud, 
mistake,  or  Imposition  In  making  tlie  same." 
The  question  was  ss  to  the  sufficiency  of  tbe 
answer  In  an  action  by  the  county  against 
a  toraux  sheriff.  The  answer,  as  stated  Id 
the  opinion,  did  not  allege  that  any  claims 
had  been  Hied  and  allowed  under  said  secUou 
37.  but  merely  set  up  a  fnll  accounting,  ad- 
justment, and  settlement  This  was  held 
sufficient.  It  will  be  seen  that  while  the 
court  in  Gage  County  t.  Hill  and  County  of 
Douglas  T.  Bennett  Ud  not  expressly  oTerrule 
any  of  the  prior  cases,  these  cases  constitute 
a  third  line  of  decision,  entirely  inconsistent 
with  eitbor  of  the  prior  courses  of  adjudica- 
tion, and,  if  adhered  to,  substantially  alter 
the  usual  Interpretations  of  sections  48,  44, 
art.  1,  c.  18,  Comp.  St.  lOOt 

Since  the  decision  In  Heald  Folk  County, 
the  court  has  adhered  in  sereral  cases  to  the 
original  line  of  authorities.  As  recently  as 
Perkins  County  t.  Keltb  County,  58  Neb.  323, 
78  N.  W.  630,  tbe  court  cites  Kemerer  t. 
State  with  approval  In  tbls  case  a  county 
bad  been  divided,  and  In  the  process  of  di- 
vision a  balance  was  due  from  one  county 
to  the  other,  which  was  deflnltely  settled  and 
agreed  upon.  Of  course,  it  became  neces- 
sary, before  a  warrant  could  be  Issued,  to 
go  through  the  form  of  making  a  claim  and 
allowing  It  The  court  held,  however,  that 
there  was  nothing  In  such  a  case  upon  which 
the  county  board  of  the  debtor  county  could 
"exercise  Judgment  or  discretion,"  and  hence 
that  an  (Higlnal  action  might  be  brought  In 
tbe  district  court  The  court  said  (on  page 
327.  58  Neb.,  and  page  631,  78  N.  W.):  "No 
case,  we  are  sure,  has  gone  to  the  length 
of  boldlng  that  a  single  demand,  the  amount 


and  validly  ot  which  has  become  unalter- 
ably fixed,  most  be  prraented  to  the  county 
board  to  be  audited  and  allowed."  Never- 
theless, the  court  had  been  holding  fbr  a 
long  tUne  that  If  the  amount  and  mlldity 
of  a  claim  was  fixed  absolutely  by  statute, 
upon  presentation  of  a  dalm  for  a  greater 
amount  tbe  county  board  had  a  discretion  to 
allow  such  grater  amount  and  Its  action  In 
so  doing  was  Judicial.  In  Bush  v.  Johnson 
County,  48  Neb.  1,  66  N.  W.  1028,  82  1,.  B. 
A.  223,  58  Am.  St  Rep.  678,  the  county 
brou^t  an  action  against  a  former  treasurer, 
and  the  question  involved  was  whether  a  set- 
tlement between  him  and  the  county  board 
was  s  Judicial  determination.  The  court  held 
it  was  not  Its  language  In  this  connection 
is  Instructive,  because  Qage  County  v.*  Hill 
and  County  of  Douglas  v.  Bennett  cannot  be 
reconciled  therewith.  It  said:  "These  period- 
ical settlements  assigned  by  our  statutes  to 
be  made  with  county  treasurers  do  not  have 
the  elements  in  them  of  a  Judicial  determina- 
tion of  the  subjects  involved.  It  would  not 
be  contended  that  If  the  county  commission^ 
ers  state,  as  a  matter  of  record,  as  the  re- 
sult of  one  of  these  so-called  settlements, 
that  the  treasurer  was  short  In  his  accounts 
In  a  stated  sum,  and  consequently  Indebted 
to  the  county  in  such  sum.  that  this  would 
constitute  an  adjudication  of  tbe  whole  mat- 
ter, and,  unless  appealed  from.  It  would  be 
final  and  binding  on  the  parties  and  not  open 
to  attack.  No  more  can  the  result  obtained 
by  the  examination  be  said  to  be  binding 
and  conclusive  upon  tlie  county  in  regard  to 
the  amounts  reported  on  hand  by  the  treas- 
urer being  the  es&ct,  true  amounts,  or  their 
payment  by  the  treasure  preclude  the  in- 
stittttlott  and  successful  prosecution  of  an  ac- 
tion for  any  farther  sums  which  he  has  failed 
to  report  or  to  pay  over.  It  can  have  no  fur- 
ther or  greater  concludveness  than  any  set- 
tlement made  between  private  persons."  In 
Stenberg  v.  State.  48  Neb.  306,  67  N.  W.  190, 
the  court  said:  "A  county  board  has  excln- 
eive  original  Jurisdiction  to  examine  and  pass 
upon  claims  or  demands  against  the  county 
properly  cognisable  for  audit  and  allowance, 
and  the  Jurisdiction  of  tbe  district  court  as 
to  such  is  appellate  merely."  In  this  case 
there  was  an  application  for  a  writ  of  man- 
damns  to  compel  tbe  county  commissioners  to 
Issue  a  warrant  for  payment  of  a  Judgment 
recovered  against  the  county.  The  question 
was  raised  whether  this  Judgment  was  In- 
valid by  reason  of  not  having  been  presented 
to  the  county  commissioners  in  the  first  In- 
stance, so  that  the  district  court  wlilch  ren- 
dered the  Judgment  acquired  no  Jurladlctlou 
of  the  claim.  What  the  court  said  in  the 
quotation  above  noted  was  not  necessary  to 
tbe  determination  of  the  case,  but  Is  note- 
worthy on  account  of  the  use  of  the  words 
"properly  cognizable." 

The  foregoing  review  of  the  authorities 
would  seem  sufficient  to  demonstrate  that 
this  entire  subject  isDi^zdn«*^i3idgd& 
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The  doctrine  of  Gage  County  t.  Hill  and 
Oounty  of  Douglas  v.  Bennett  cannot  be  rec- 
onciled with  the  plain  Import  of  said  sec- 
tioD  44,  wblcb  contemplates  that  an  adjust- 
ment or  a  settlement  of  accounts  with  a 
county  officer  shall  be  simply  a  basis  for  the 
recovery  at  law  of  any  balance  wblcb  may 
be  found  due.  Moreover,  those  cases  are  ab- 
solutely Irreconcilable  with  the  line  of  deci- 
sions beginning  with  Heald  v.  Polk  County, 
in  which  a  distinction  Is  made  between  the 
allowance  of  claims  under  section  87  and  the 
adjustment  of  accounts  nnder  section  43. 
This  distinction  Is  not  without  plausibility; 
lut.  If  It  is  to  be  maintained,  It  must  follow 
that  In  every  case  in  which  a  claim  contract- 
ual or  quasi  contractual  Is  asserted  against  a 
county,  whether  or  not  the  statute  absolutely 
fixes  the  course  which  the  commissioners 
shall  follow  or  the  amount  which  they  may 
allow,  they  have  a  discretion,  arising  from 
the  mere  fact  that  a  claim  Is  filed,  to  take 
such  action  or  make  such  allowance  as  they 
please.  The  opinion  of  the  court  in  Kemerer 
V.  State  Is  a  complete  answer  to  any  such 
contention,  and  we  heartily  concur  In  the 
expression  of  surprise  in  the  opinion  of  Sul- 
livan, J.,  In  Perkins  County  v,  Keith  County, 
supra,  that  any  case  should  be  found  con- 
tending for  such  a  proposition.  Kemerer  v. 
State  having  been  approved  and  relied  upon 
in  Perkins  County  v.  Keith  Ooimty,  the  situa- 
tion is  that  three  different  doctrines  upon 
this  subject  are  to  be  found  in  the  Reports, 
all  of  them  sancttoned  by  recent  cases,  and 
one  of  them,  at  least.  In  conflict  with  the 
statutes. 

Under  such  circumstances  we  think  the 
question  may  fairly  be  treated  as  res  nova, 
and,  looking  at  It  In  that  way,  we  have  no 
doubt  that  the  doctrine  of  the  older  cases 
should  be  preferred,  and  ought  to  be  finally 
adhered  to.  When  the  law  commits  to  an 
officer  the  duty  of  looking  into  facts  and  act- 
ing upon  them,  not  in  a  way  which  it  spe- 
cifically directs,  but  after  a  discretion  In  its 
nature  Judicial,  the  function  is  quasi  Judicial. 
State  V.  Hastings,  37  Neb.  96,  117,  55  N.  W. 
774.  This,  ve  think,  is  the  true  criterion. 
It  iB  not  the  form  of  the  action  taken  by  the 
commissioners,  but  the  nature  and  character 
of  the  action  Itself,  by  which  we  are  to  Judjge 
whether  it  Is  ministerial  or  quasi  Judicial. 
County  commissioners  act  quasi  Judicially  In 
passing  upon  claims  against  the  coun^  when- 
ever their  action  Is  not  merely  a  formal  pre- 
requisite to  the  Issuance  of  a  warrant,  but 
Inrolves  the  determination  of  questions  of 
fact  upon  evidence,  as  In  Richardson  County 
V.  Hull.  24  Neb.  537, 39  N.  W.  608,  or  the  exe^ 
else  of  discretion  In  ascertaining  or  fixing  the 
amount  to  be  allowed,  as  In  Ragoss  v.  Cum- 
ing County,  36  Neb.  375,  54  N.  W.  683.  But 
they  have  no  Judicial  power  or  discretion  as 
to  interpretation  of  the  taw.  If  tbla  power  is 
to  be  conceded  to  county  commissioners.  It 
follows  that  their  action  in  such  mattes  can- 
not t>e  controlled  by  writ  of  mandamus,  and 


that,  however  absurd  or  erroneous  the  cod- 
stmction  which  they  put  upon  the  statutes, 
the  sole  remedy  is  by  petition  in  error  in  the 
district  court.  Whenever  the  course  to  be 
pursued  or  the  amount  to  be  allowed  Is  fixed 
by  law,  they  must  follow  the  law,  and  their 
acts  in  so  doing  or  endeavoring  bo  to  do  are 
ministerial  only,  no  matter  what  form  sndi 
acts  may  take.  So  far  as  Heald  v.  Polk 
County  held  that  the  action  of  county  com- 
missioners in  adjusting  the  accounts  of  coun- 
ty officers  under  sections  4S,  44,  art.  1,  c.  iS, 
Oomp.  St  1901,  Is  ministerial  only,  that  deci- 
sion Is  not  only  in  accord  with  the  prior 
cases,  but  is  absolutely  required  by  the  terms 
of  the  statute.  This  holding  was  expresslj 
approved  and  repeated  in  Bush  T.  Johnaoo 
County,  48  Neb.  1,  66  N.  W.  1023,  32  L.  B.  A. 
223,  58  Am.  St  Bep.  673,  and  Hazelet  v.  Hoit 
County,  51  Neb.  716,  71  N.  W.  717.  The  two 
subsequent  cases  of  Gage  County  v.  Hill  and 
County  of  Douglas  v.  Bennett  tf,  b.b  appears 
on  their  face,  they  are  in  conflict  -therewith, 
should  be  disapproved.  But  what  can  it 
matter  that  such  a  settlement  or  adjustment 
may  involve  the  formality  of  a  claim  against 
the  county  in  order  to  permit  a  warrant  to 
issue  for  the  sum  wlilch  may  be  found  doe 
the  officer  In  the  course  thereof?  If  the  al- 
lowance of  a  claim  In  such  a  case  requires 
no  facts  to  be  ascertained  upon  evidence, 
and  involves  no  discretion  whatever,  how 
can  the  case  differ  from  Perldns  County  v. 
Keith  County,  or  fall  to  be  governed  by  the 
very  apt  remark  of  Sullivan,  3.,  In  that  case: 
"When  the  amount  of  the  defendant's  liabil- 
ity was  settled  by  contract  and  there  re- 
mained nothing  in  regard  to  the  matter  upon 
which  Its  commissioners  could  exercise  dis- 
cretion, there  was  nothing  to  examine  and 
adjust  or  audit  and  allow.  It  would  be  a 
work  of  supererogation  for  the  commission- 
ers to  examine  and  allow  a  claim  which,  un- 
der the  authority  of  the  statute,  they  had  al- 
ready fully  examined  and  legally  allowed." 
In  other  words,  tiie  only  substantial  func- 
tion of  a  claim  In  such  cases  is  to  serve  as 
the  formal  basis  for  the  Issuance  of  a  war- 
rant Hence  It  would  seem  clear  that  a  set- 
tlement with  a  county  officer,  which,  in  sub- 
stance, is  an  adjustment  of  his  accounts,  does 
not  become  quasi  Judicial,  so  as  not  to  be 
reviewable  otherwise  than  by  appeal,  be- 
cause claims  were  filed  for  sums  claimed  to 
be  due  such  officer,  and  allowed  for  the  pur- 
pose of  enabling  warrants  to  be  drawn  there- 
for. If,  In  such  case,  the  compenBatlon  to  be 
allowed  the  officer  is  fixed  by  law,  the  allow- 
ance of  the  claim  Is  only  formal.  On  the 
other  hand.  If  the  amount  to  be  allowed  Is 
In  the  discretion  of  the  board,  or  If,  in  fix- 
ing such  amount  the  law  requires  the  com- 
missioners to  decide  questions  of  fact  their 
action  Is  quasi  Judicial. 

If  the  foregoing  are  the  correct  principles 
by  which  this  cause  Is  to  be  determined.  It 
follows  that,  BO  far  as  th^dalma  r«r  services 
ai  clerk  of  tb^'Mt^  MyFWWenied. 
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the  Judgment  of  the  district  court  Is  errone- 
oua,  while  with  respect  to  the  claims  for  can- 
Tasslng  the  election  returns  It  is  correct 
Section  14,  c.  28,  Comp.  St.  1901,  proTldes  that 
the  county  clerk  shall  he  allowed,  for  per- 
formlDg  ^e  duties  of  clerk  of  the  county 
commlBsionera  and  attending  to  the  business 
of  the  county,  sach  salary  per  annum,  to  be 
paid  upon  account  quarterly,  as  the  county 
commlsBloueis  may  allow,  not  exceeding  f400 
per  year.  The  amount  of  compensation,  not 
exceeding  $400,  Is  left  to  the  county  board. 
A  claim  for  serTlces  of  this  character  Is  in 
the  nature  of  a  auantnm  meruit  In  order 
to  fix  the  proper  amount  the  board  must  de- 
termine, as  a  matter  of  fact  what  services 
were  rendered  and  what  they  were  worth. 
On  the  other  hand,  the  statute  fixes  ahsolnte- 
ly  and  arbitrarily  the  amount  which  shall  be 
allowed  for  canvaBslng  election  retuma 
Section  24,  c  28,  Comp.  St  1901.  In  this 
matter,  therefore,  the  board  have  no  discre- 
tion, and  their  action  la  purely  mInlBterial. 
The  Judgment  of  the  district  court,  so  far 
as  It  permits  recovery  notwithstanding  the 
allowance  of  claims  tor  canvassing  election 
returns,  is  correct;  but  it  cannot  be  sustain- 
ed so  far  as  it  allows  recovery  of  the  moneys 
allowed  to  the  clerk  upon  bis  claims  for 
services  as  clerk  to  the  county  board. 

It  Is  therefore  recommended  that  the  Judg- 
ment of  the  district  court  be  reversed,  and 
the  case  remanded. 

BARNES  and  DURHAM,  CC..  concur  in 
recommending  that  the  Judgment  be  re- 
versed. 

PER  OUBIAM.  For  the  reasons  stated  in 
the  foregoing  opinion,  the  Judgment  of  the 
district  court  Is  reversed,  and  the  cause  is 
rrananded. 

POLliABD  T.  HcEBMNBT  at  A* 

(Saprema  Omut  of  Nebraska.   Sept  17.  1908.) 

BXFBS88   TRUST— FRAUD— BTVIDBNCIl-CON- 
STRUCTIVB  TRUST. 

1.  An  express  truBt  in  land  does  not  arise 
and  cannot  be  created  hj  parol;  allter,  result- 
ing  and  constrnctlve  trusts. 

2.0rffinaril7,  a  false  promise,  upon  whidi 
fraud  may  be  predicated,  must  be  of  an  exist- 
ing fact,  or  a  fact  alleged  at  the  time  to  exist 
and  cannot  consist  of  a  mere  promise  to  be  per- 
formed in  the  future;  but  if  the  intention  not 
to  perform  the  promise  be  shown  to  have  exist- 
ed at  the  time  the  promise  was  made,  the 
promise  is  franduluit 

3.  Where  a  wife  prevailB  upon  her  husband, 
who  is  fatally  111,  to  convey  certain  of  his  prop* 
erty  to  her  by  promising  to  make  a  certain 
disposition  thereof  among  his  heirs  at  law,  it 
win  be  presumed  from  ner  willful  failure  to 
make  such  disposition  that  bar  promise  was 
made  without  any  intention  of  performing  it 
and  was  therefore  fraaduIeuL 

4.  Where  a  person  obtains  the  legal  title  to 
real  estata  belra^g  to  another  by  means  of 
fraud,  aebial  or  constructive,  a  court  of  equity 
will  faetra  a  constructive  trust  upon  the  prop- 
erty, and  convert  the  araiitee  or  those  ciaiming 
uoaer  lilm  by  descent  into  tmstees  of  the  legal 

~^^hearlns  dodeA  November  U,  IKS. 


title,  and  mfOrce  the  trust  for  tha  ben^t  et 
the  grantw  <a  those  claiming  onder  him. 

(Syllabus  by  the  Oourt) 

Commissioners*  Oplnlcm.  Department  Ka 
2.  Error  to  District  Court  Nemaha  Oount?; 
Stull,  Judge. 

Action  by  Samuel  J.  Pollard  against  MUlle 
J.  McKenney  and  others;.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Be- 
versed. 

H.  A.  Lambert  and  J.  S.  McCarty,  for 
plaintiff  lu  error.  Kelllgar  &  Femeao,  fw 
defendants  in  error. 

ALSERT,  a  This  Is  a  suit  in  which  it  Ifl 
sought  to  have  a  trust  declared  in  favor  of 
the  plaintiff  in  certain  real  estate  In  Nemaha 
county.  The  petition  ahows  that  Samuel  Pol- 
lard and  Mary  Jane  Pollard  were  husband 
and  wife;  that  the  former  died  In  October, 
1881;  that  the  deceased  for  some  time  before 
bis  death  was  the  owner  of  the  lands  in  suit 
which  was  the  family  homestead;  that  the 
plaintiff  and  the  defendants  Millie  J.  McKen- 
ney and  Mary  E.  Dearborn  are  the  oniy  chil- 
dren of  the  deceased  and  his  wife,  and  that 
the  defendant  LeIa  L.  McKenney  is  the 
daughter  of  MilMe  J.  Mc&enney,  and  the  de- 
fendant Mary  U.  Dearborn  is  the  daughter 
of  the  defendant  Mary  E.  Dearborn.  The  fol- 
lowing, taken  from  the  petition,  is  necessary 
to  an  understanding  of  the  case:  "That  for 
a  long  time  prior  to  his  death  the  said 
Samuel  Pollard  was  an  invalid,  and  In  feeble 
health,  afflicted  with  progressive  epUeptIc  fits 
and  paralysis,  and  knew  that  he  could  not 
recover  therefrom.  That  while  thus  afflicted, 
and  recognizing  that  he  could  not  recover, 
and  while  of  sound  mind  and  memory,  he 
Intended  and  purposed  the  following  disposi- 
tion of  bis  property,  to  wit:  That  his  wife, 
the  said  Mary  Jane  Pollard,  should  have  the 
use,  rents,  and  proflts  of  the  above-described 
landa  for  and  during  her  lifetime,  subject  to 
the  payment  of  his  debts,  and  tbst  the  fee  of 
said  land  should  vest  in  the  plaintiff,  and 
that  the  plaintiff  upon  the  death  of  his 
mother,  the  said  Mary  Jane  Pollard,  should 
pay  to  the  defendants,  his  sisters,  Mary  Evi- 
nne  Dearborn  and  Millie  Junietta  McKenney 
(then  Millie  Junietta  Pollard),  the  sum  of 
one  thousand  dollars  (fl,000)  each.  That  to 
carry  oat  such  Intent  and  purposes  the  said 
Samuel  Pollard  expressed  his  determination 
of  having  a  will  executed  and  drawn  to  that 
effect  but  the  said  Mary  Jane  Pollard  rep- 
resented to  him  that  such  a  disposition  by 
win  would  entail  large  expense  on  the  estate 
by  way  of  court  fees  and  in  probating  and 
administration,  and  suggested  and  advised 
that  he  make  such  disposition  by  deed,  to 
which  the  said  Samuel  Pollard  assented,  and 
thereafter  caused  a  deed  to  be  drawn  con- 
veying  tlie  said  real  estate  to  the  plaintiff 
herein  In  fee  simple,  subject  to  the  life  estate 
of  the  said  Mary  Jane  Pollard,  and  the  pay- 
ment of  this  plaintiff  to  his  eald  slsteni  de- 
fendants herein,  theDiamdolMnisXtl^Sn^ 
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<fl.OOO)  dollars  each,  at  the  time  of  the 
death  ot  the  said  Mary  Jane  Pollard,  char- 
ging the  said  Mary  Jane  Pollard  with  the 
payment  of  all  the  debts  of  the  said  Samuel 
Pollard.  That  the  said  Mary  Jane  Pollard 
delayed  the  ezecatlon  of  the  deed,  and  dar- 
ing said  time  the  said  Samuel  Pollard  con- 
stantly grew  worse  and  more  enfeebled  and 
nnable  to  leave  his  bed,  and  said  disease  af- 
fected his  mind  and  weakened  his  will  pow- 
er. That  at  this  time  the  said  Samuel  Pol- 
lard was  Indebted  to  various  persons  In  and 
about  the  sum  of  $600.00,  and  was  negotiat- 
ing with  William  Tynon  for  a  loan  on  said 
real  estate  for  said  amount,  with  which  to 
pay  said  indebtedness.  That  the  creditors  of 
the  said  Samuel  Pollard  were  insisting  on  the 
payment  of  the  various  claims,  greatly  worry- 
ing the  said  Samuel  Pollard  In  his  then  en- 
feebled condition,  and  causing  him  to  be 
Tery  desirous  of  making  said  loan.  That,  to 
prevent  the  said  Samuel  Pollard  from  execut- 
ing the  said  deed,  the  said  Mary  Jane  Pollard 
represented  to  him  .that  the  execution  of 
said  deed  would  prevent  the  making  of  said 
loan,  and  requested  him  to  convey  the  land 
to  her,  and  that  she  would  make  said  loan 
and  obtain  said  money  and  pay  said  debts, 
and  for  him  to  rely  upon  her;  that  she 
would  carry  out  his  intentions  as  to  the  dis- 
position of  said  lands  as  hereinbefore  set 
forth,  and  that  she  would  In  all  things  carry 
out  his  desires  in  regard  to  said  land,  and 
would  hold  the  same  during  her  UCe,  and 
would  before  her  death  convey  the  fee-simple 
title  thereof  to  this  plaintiff.  That  by  said 
representations  she  prevented  the  said 
Samuel  Pollard  from  executing  said  deed  con- 
veying said  land  to  this  plaintiff,  or  by  other 
deed  or  will  conveying  It  to  this  plaintifl,  and 
Induced  him  to  rely  upon  her  to  carry  out 
his  Intentions  In  regard  to  the  disposition  of 
said  land  as  above  set  forth.  That,  while 
the  said  Samuel  Pollard  was  in  a  very  weak 
physical  and  mental  condition,  the  said  Mary 
Jane  Pollard  had  prepared  certain  deeds  con- 
veying said  real  estate  in  fee  to  her,  and  the 
said  Samuel  Pollard,  through  said  representa- 
tions and  statements  made  to  him  by  the 
said  Mary  Jane  Pollard,  relied  npon  her  to 
carry  out  his  above  set  forth  desires  and  in- 
tentions as  to  the  disposition  of  said  real 
estate  above  described,  and  did  by  said  deed 
of  conveyance,  using  this  plaintiff  as  a  con- 
duit, convey  said  real  estate  to  said  Mary 
Jane  Pollard.  That  this  plaintiff,  relying 
upon  the  statements  and  representations  of 
said  Mary  Jane  Pollard,  and  having  con- 
fidence in  her,  and  believing  that  she  would 
carry  out  the  Intentions  of  said  Samuel  Pol- 
lard,  consented  to  act  as  a  conduit  for  the 
conveyance  of  said  land  from  the  said  Samuel 
Pollard  to  the  said  Mary  Jane  Pollard.  That 
said  deeds  were  duly  executed  and  recorded. 
That  said  land  at  said  time  was  of  the  value 
of  ^,000.00.  That  the  $500.00  mentioned  In 
said  deeds  was  only  a  pretended  consldera- 
Uoiif  and  was  never  Intended  to  be  paid. 


and  no  part  thereof  was  ever  paid,  ajid  that 
the  only  consideration  of  said  deeds  was  the 
agreement  herein  set  forth.  That  on  June 
26,  1001,  the  said  Mary  Jane  Pollard  died. 
That  from  the  time  of  the  death  of  the  said 
Samuel  Pollard  to  her  death  the  said.  Mary 
Jane  Pollard  held  a  life  estate  in  said,  land, 
and  during  all  of  said  time  received  the 
rents  and  profits  of  said  land,  and  during 
all  of  the  said  time  held  the  fee  In  said  land 
In  trust  for  this  plaintiff  und^  and  by  tIt 
tue  of  said  agreement  with  said  Samnel  Pol- 
lard. That  during  all  of  this  time  this  plaht 
tiff  believed  and  relied  upon  the  said  Mary 
Jane  Pollard  fulfilling  and  carrying  out  said 
agreement.  That  since  the  death  of  said  Mary 
Jane  Pollard  the  defendant  Millie  JnnletU 
McKeuney  has  presented  and  offered  for 
probate  a  pretended  will  of  the  said  Mary 
Jane  Pollard,  aud  the  same  is  now  pending 
in  the  county  court  of  Nemaha  county,  Ne- 
braska, which  said  will  purports  to  conv^ 
said  above-described  real  estate  to  the  above- 
mentioned  defendants.  A  copy  of  the  saJd 
pretended  will  is  hereto  attached,  marked 
'Exhibit  A,'  and  made  a  part  of  this  peti- 
tion. That  during  the  lifetime  of  the  said 
Mary  Jane  Pollard  she  neglected  and  failed 
to  carry  out  the  intentions  of  the  said  Sam- 
nel Pollard  as  to  conveying  said  real  estate 
to  this  plaintiff,  and  failed  and  neglected'  to 
carry  out  said  agreement  as  above  set  forth, 
and  never  aliened  or  conveyed  said  real  es- 
tate, other  than  the  conveyance  thereof  pur- 
ported to  have  been  made  In  said  pretended 
wIU,  and  by  the  said  will  the  said  Mary 
Jane  Pollard  attempted  to  violate  said  trust, 
and  to  convey  said  real  estate  to  said  defend- 
ants, and  to  deprive  this  plaintifl  of  any 
title  thereto  or  estate  therein.  That  at  all 
times  since  the  death  of  his  father  this  plain- 
tiff was  and  now  is  the  equitable  owner  and 
entitled  to  the  fee  in  and  to  all  of  said  real 
estate.  That  said  Mary  Jane  Pollard  only 
had  a  life  estate  in  and  to  said  land,  and 
held  the  legal  titie  In  trust  for  this  plaintiff, 
and  that  whatever  title  In  and  to  said  land 
that  Is  now  held  by  said  defendants,  any  and 
all  of  them,  either  under  said  pretended  will, 
or  as  heirs  of  said  Mary  Jane  Pollard,  is  held 
in  trust  for  this  plaintiff,  who  Is  now  the 
real  and  equitable  owner  of  said  land,  and 
that  said  Mary  Jane  Pollard  during  her  life 
frequently  admitted  srfid  trust,  and  this 
plaintiff  had  full  faith  and  unbounded  con- 
fidence in  the  said  Mary  Jane  Pollard,  and 
fully  believed  she  would  faithfully  execute 
said  trust.  That  said  defendants,  either  or 
none  of  them,  have  no  right,  title,  or  Inter- 
est in  or  to  said  real  estate,  or  any  part 
thereof,  other  tlian  a  charge  thereon  of  $1,- 
000.00  payable  to  each  of  said  Millie  Junfetta 
McKenney  and  Mary  Bvlline  Dearborn,  whicb 
said  sums  this  plaintiff  is  now  ready,  able, 
and  willing  to  pay  according  to  the  Intentions 
of  the  said  Samuel  Pollard,  and  is  now  ready 
and  in  all  things  willing  to  carry  out  his  part 
In  fulfilling  such  intentl^.^^^^rayez  is 
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that  the  plaintiff  be  declared  the  equitable 
owner  of  the  land,  that  the  pnrposeB  and  In- 
tentions of  Samuel  Pollard  In  the  premises 
be  carried  Into  effect,  and  for  general  re- 
Uef. 

The  defendants  filed  general  demurrers, 
which  were  sostalned  the  court.  The 
plaintiff  elected  to  stand  on  his  petition,  and 
a  decree  was  entered  accordingly.  The  case 
is  bere  in  error. 

The  argument  In  this  case  proceeds  on  the 
assumption  that  the  agreement  of  the  wife, 
Mary  Jane  Pollard,  to  carry  out  the  Inten- 
tion of  her  husband  In  regard  to  the  land, 
rested  In  paroL  As  this  assumption  Is  not 
Inconsistent  with  the  allegations  of  the  peti- 
tion, we  proceed  on  the  theory  that  such  was 
the  character  of  the  agreement  The  only 
question,  then.  In  this  case  Is  whether  the 
trust  sought  to  be  enforced  falls  within  the 
provisions  of  chapter  32,  commonly  called  the 
statute  of  frauds,  which  so  far  as  concerns 
vm  now  Is  as  follows: 

"Sec.  8.  No  estate  or  interest  In  land,  oth- 
er than  leases  for  a  term  not  exceeding  one 
year,  nor  any  trust  or  power  over  or  con- 
cerning lands,  or  In  any  manner  relating 
thereto,  shall  hereafter  be  created,  ipranted, 
assigned,  or  surrendered  or  declared,  unless 
by  act  or  operation  of  law,  or  by  deed  or 
conveyance  In  writing,  subscribed  by  the  par- 
ty  creating,  granting,  assigning,  surrender^ 
lug.  or  declaring  the  same. 

"Sec.  4.  The  preceding  section  shall  not  be 
construed  to  affect  In  any  manner  the  power 
of  a  testator  in  the  disposition  of  his  real 
estate  by  a  last  will  and  testament,  nor  to 
prevent  any  tmst  from  arising  or  being  ez- 
tingnistaed  hy  Implication  or  operation  of 
law." 

The  language  of  section  8  is  so  iflear  and 
sweeping  as  to  exclude  the  possibility  of  cre- 
ating an  express  trust  by  parol.  That  sec- 
tion Is  not  only  an  Insuperable  obstacle  to  the 
creation  of  a  trust  of  that  character  by  i>arol, 
but  to  thus  creating  a  trust  in  any  manner 
relating  to  land.  In  Hansen  v.  Berthelsen,  19 
Neb.  433,  27  N.  W.  423,  It  was  held  that  an 
express  tmst  cannot  be  raised  by  a  parol 
promise  to  reconvey  to  the  grantor.  To  the 
same  effect  was  the  following:  O'Brien  v. 
Gaslen.  20  Neb.  861,  80  N.  W.  274;  Dalley  v. 
KlDSler,  81  Neb.  848,  47  N.  W.  1046;  Id.,  86 
Neb.  886,  68  N.  W.  973;  Thomas  v.  Church- 
ill. 48  Neb.  266,  67  N.  W.  182;  Cameron  v. 
Nelson.  67  Neb.  881,  77  N.  W.  771.  The  prin- 
ciple applied  In  those  cases  applies  with  equal 
force  to  a  iiarol  promise  to  convey  to  a  third 
party,  because  It  would  be  an  attempt  to  cre- 
ste  an  express  trust  by  parol,  and  would  con- 
travene the  provisions  of  sectlott  8,  8upi:a- 
Such  Is  the  holding  of  the  courts  of  other 
states,  under  statutory  provisions  similar  to 
those  quoted.  Among  the  cases  adhering  to 
sncb  rale  are  the  following:  Shafter  v.  Hunt- 
higton  (Mich.)  19  N.  W.  11;  Randall  v.  Gon- 
Btans,  83  Mhin.  329,  28  N.  W.  630;  Falrchlld 
T.  Basdall,  9  Wis.  379;  Pavey  v.  Am.  Ins. 


Co.,  66  Wis.  221,  IS  N.  W.  926.  From  what 
has  been  said  it  necessarily  fellows,  we 
think,  that  no  express  trust  was  raised  by 
the  parol  promise  of  the  wife  to  carry  out 
the  alleged  Intention  of  her  husband  as  to 
the  property  in  question. 

But,  by  the  express  provisions  of  the  fourth 
section,  trusts  arising  by  implication,  or  by 
operation  of  law,  are  excepted  from  the  oper- 
ation of  the  statute.  Both  resulting  and  con- 
structive trusts  obviously  fall  within  the  ex- 
ception. Resulting  trusts  are  such  as  are  pre- 
sumed or  implied  from  the  acts  of  the  parties, 
as,  where  one  man  pays  the  purchase  price  for 
land  and  the  deed  is  taken  In  the  name  of  an- 
other. It  is  presumed  that  a  tnut  was  Intend- 
ed for  the  person  who  paid  the  money.  Such 
trusts  arise,  result,  or  are  Implied  from  the 
contract  and  relations  of  the  parties.  The  In- 
tention of  the  parties,  as  manifested  In  their 
contracts  made  in  good  faith,  Is  the  founda- 
tion of  them.  Perry  on  Trusts,  i  166.  But 
the  presumption,  arising  from  such  contract 
and  relations,  is  not  conclusive,  but  may  be 
rebutted  by  evidence  showing  a  different  li^ 
tentlon.  And  where,  as  In  the  present  case, 
the  intention  of  the  parties  Is  clearly  expres* 
ed,  there  Is  no  room  for  presumption  or  lmpU> 
cation,  consequently  there  can  be  no  result 
ing  trust 

Closely  allied  to  resulting  trusts,  and  fre- 
quently confused  with  them,  are  the  con- 
structive trusts.  This  class  of  trusts  arise 
from  actual  or  constructive  fraud  or  imposi- 
tion committed  by  one  party  on  another. 
Perry  on  Trasts,  Id.  Thus,  if  one  person 
procures  the  legal  title  to  property  from  an- 
other by  fraud  or  misrepresentation,  or  an 
abuse  of  some  influential  or  confidential  re- 
lation, which  he  holds  toward  the  owner  of 
the  legal  title,  to  obtain  such  title  from  him 
upon  more  advantageous  terms  than  be  could 
otherwise  have  obtained  it,  the  law  constructs 
a  trust  in  favor  of  the  party  upon  whom  the 
fraud  or  Imposition  has  been  practiced. 
Again,  If  a  parly  obtain  the  legal  title  to 
property  by  virtue  of  a  confidential  relation, 
under  such  circumstances  that  he  ought  not, 
according  to  the  rules  of  equity  and  good 
conscience  as  administered  In  chancery,  to 
hold  and  enjoy  the  benefits,  out  of  such  cir- 
cumstances or  relations  a  court  of  equity  will 
raise  a  trast  by  construction,  and  fasten  it 
upon  the  conscience  of  the  offending  party, 
and  convert  Mm  into  a  trustee  of  the  legal 
title.  Thompson  v.  Thompson,  16  WIa.  91; 
McLane  v.  Johnson,  48  Vt  48;  Hollingsbead 
V.  Slmms,  61  Cal.  168. 

There  is  little  difficulty  In  applying  the 
doctrine  of  constructive  trusts  In  cases  of 
actual  fraud,  but  it  is  not  always  easy  to 
determine  whether  a  given  transaction  in- 
volves constructive  fraud.  The  general  doc- 
trine of  the  courts  Is  that  a  false  representa- 
tion, upon  which  fraud  may  be  predicated, 
must  be  of  an  existing  fact  or  a  fact  al- 
leged to  eilst  at  the  time,  and  cannot  con- 
sist of  a  men  promise  to  ba  peif  orn^  ir 
Digitized  by  VJiOOy  It 
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tba  tatme.  Jackson  t.  CleTeland*  15  Mlcli, 
»4,  90  Am.  Dec.  266;  Pres.  &  Trustees  of 
HartBTUleUntT.  Hamilton,  34  Ind.  606;  Noble 
T.  State,  89  Ind.  3S2;  State  t.  Fratber,  44 
Ind.  287;  Adklns  r.  Adklns,  48  Ind.  12;  Hayes 
V.  Burkam,  51  Ind.  130;  Reagan  t.  Hndley, 
67  Ind.  600;  WelsblUlg  v.  Dlenhart,  65  Ind. 
94;  Burt  T.  Bowles,  69  Ind.  1;  Bethell  t. 
Betbell,  92  Ind.  318;  Oallager  t.  Brunei,  6 
Cow.  347;  Johnston  t.  LaMotte,  6  Rich.  Eq. 
347.  Bat,  If  the  intention  not  to  perform 
the  promise  be  shown  to  have  existed  at  the 
time  the  promise  was  made,  the  promise  Is 
fraudulent,  eren  In  the  absence  of  confiden- 
tial relations  between  the  parties.  Christy  t. 
Sill,  95  Pa.  387;  Brlson  v.  Brison.  75  Cal. 
625,  17  Pac.  689,  7  Am.  St  Rep.  189;  Lar- 
mon  T.  Knlgbt,  140  III.  232,  29  N.  E.  1116,  33 
Am.  St  Rep.  229.  In  the  last  case  the  court 
holds  that  the  existence  of  the  evU  Intent  at 
the  time  the  promise  was  made  may  be  In- 
ferred from  the  failure  to  comply  with  the 
promise,  and  that  the  promisor  may  be  pre- 
snmed  to  have  intended,  when  he  made  the 
promise,  to  do  what  be  finally  did  do.  In 
Newton  r.  Taylor,  32  Ohio  St  399,  It  was 
held  that  where  a  party  participates  In  bring- 
ing about  the  arrangement  Induces  the  re- 
sult, and  takes  In  confidence  what  he  cannot 
retain  without  bad  faith,  he  becomes  a  trus- 
tee by  virtue  of  bis  own  wrongful  acts,  and 
the  b'ust  In  such  case  may  be  proved  by 
parol.  In  Brlson  v.  Brlson,  supra,  the  court 
held,  not  only  that  a  promise  made  with  the 
intention  of  not  performing  It  Is  fraudulent, 
but  that  the  violation  by  the  grantee  of  a 
promise  to  reconvey  Is  constructively  fraudu- 
lent and  gives  rise  to  a  constructive  trust 
which  may  be  established  by  parol,  If  he  ob- 
tains an  absolute  deed  without  consideration, 
by  means  of  a  parol  agreement  to  reconvey  to 
the  grantor,  to  whom  he  stands  in  the  con- 
fidential relation,  even  where  there  be  no  In- 
tention at  the  time  not  to  perform  the  prom- 
ise. In  that  case,  as  in  this,  the  parties  were 
husband  and  wife,  and  considerable  stress  Is 
laid  on  the  confidential  relation  of  the  par- 
ties. In  holding  that  the  absence  of  an  In- 
tention not  to  perform  the  promise  when  it 
was  made  Is  Immaterial,  the  court  went  fur- 
ther than  was  necessary  to  a  decision,  be- 
cause the  petition,  as  construed  by  the  court 
shows  that  the  promise  was  made  without 
any  Intention  of  performing  it  But,  in  our 
opinion,  the  rule  Is  nevertheless  sound.  A 
transaction  of  that  character  Involves  more 
than  a  mere  breach  of  contract;  there  is  also 
involved  the  element  of  confidence  reposed, 
by  the  grantor  In  one  upon  whom  he  had  a 
right  to  rely,  and  a  betrayal  of  such  confi- 
dence. 

In  the  present  case  the  parties,  as  before 
stated,  were  husband  and  wife.  The  con- 
veyance was  made  at  the  soUcltatlott  and  in- 
stigation of  the  latter,  during  the  last  Ill- 
ness of  her  husband,  when  he  was  both 
physically  and  mentally  weak,  and  under  cir- 
cumstances well  calculated  to  strengthen  Qie 


influence  of  his  wife  over  his  condnct  By 
virtue  of  her  relationship  and  consequent  In- 
fluence, and  upon  the  strength  of  her  prom- 
ise to  carry  out  bis  intentions  with  respect  to 
the  property,  the  wife  obtained  the  l^al  ti- 
tle. Such  agreement  she  not  only  failed  to 
perform,  but  repudiated  by  making  u  en- 
tirely different  disposition  of  the  land. 

The  rules,  so  far  as  we  have  stated  them, 
announced  in  Brison  t.  Brlson,  Larmon  v. 
Knight  and  Newton  v.  Taylor,  supra,  meet 
our  entire  approval,  and  It  seems  to  us  that 
any  one  or  more  of  them  applied  to  the  facts 
in  this  case  will  necessarily  impress  a  trust 
upon  the  property  in  suit  It  follows,  there- 
fore, that  the  demurrers  should  have  been 
overruled. 

What  has  been  said  disposes  of  the  qnea- 
tlons  presented  by  the  record,  but  as  the  case 
goes  back  for  trial,  It  may  be  proper  to  an- 
ticipate one  of  the  questions  which  will  con- 
front the  trial  court  It  appears  to  be  as- 
sumed by  the  plaintiff  that  the  relief  In  this 
case  should  be  a  decree  giving  effect  to  the 
intention  of  the  parties,  as  shown  by  their 
agreement  at  the  time  of  the  conveyance, 
and  to  the  testamentary  Intentions  of  the 
grantor.  We  are  aware  of  authorities  which 
seem  to  support  that  assumption,  but  we  do 
not  think  they  should  control,  in  view  of  the 
sections  of  the  statute  of  frauds,  suioa.  Sec- 
tion S  explicitly  provides  that  no  trust  ovn 
or  concerning  laud,  or  In  any  manner  relating 
thereto,  may  be  created  by  paroL  It  does  not 
contemplate  the  existence  of  a  right  wlthont 
a  remedy,  but  excludes  the  Idea  of  the  exist- 
ence of  the  right  itself,  unless  created  In  the 
prescribed  manner.  To  carry  out  the  inten- 
tioQ  of  the  parties  in  this  case  wonld  be  to 
give  effect  to  a  contract  which  the  statute  In 
express  terms  declares  shall  be  ineffective. 
Besides,  It  would  be  giving  effect  to  the  mere 
testamentary  intentions  of  the  grantor, 
whereas  such  intenttons,  except  in  the  case  of 
nuncupative  wills,  to  be  effective,  must  be 
expressed  in  the  form  of  a  will,  duly  execut- 
ed. Section  127,  c.  23,  Comp.  St  1901.  More- 
over, as  we  have  seen,  the  trust  arises  from 
the  actual  or  constructive  fraud  of  the  gma- 
tee.  The  action,  then.  Is  for  relief  on  the 
ground  of  fraud,  and  to  compel  the  grantee, 
or  those  claiming  under  him,  to  surrender  that 
which  in  equity  and  good  conscience  they  are 
not  permitted  to  retain.  It  might  have  been 
maintained  by  the  grantor  in  his  lifetime,  up- 
on a  showing  bringing  the  case  within  the 
rules  hereinbefore  stated  and  approved.  Had 
It  been  brought  by  him,  the  relief  granted 
would  have  been  merely  to  place  the  parties 
In  statu  quo.  Those  claiming  under  him,  it 
seems  to  us,  are  entitled  to  the  same  relief 
and  no  other  or  greater.  The  court  may  well 
deprive  the  defendants  of  the  fruits  of  a 
fraudulent  transaction,  and  still  give  force 
and  effect  to  the  statute  of  frauds.  Bat  If  It 
go  further,  and  carry  out  the  Intentlona  of 
the  parties,  as  evidenced  by  their  agreement 
and  the  testamentaiy  Int^tt^^^  ^e  czar 
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tor  mally  ezpreBsed,  the  statute  of  frauds 
and  of  wills  become  dead  letters,  because  to 
carry  out  the  Intention  of  the  parties  to  a 
contract  Is  to  enforce  It,  and  to  carry  out 
testamentary  Intentions  la  to  give  effect  to  a 
wHL  That,  In  case  the  contract  or  will  la  not 
in  writing,  would  be  to  do  the  very  thing 
the  statute  says  may  not  be  done.  If  we  are 
right  thus  far,  It  follows  that  the  relief  in 
thia  case  should  be  limited  to  a  cancellation 
of  the  conveyance  whereby  the  wife  acquir- 
ed her  husband's  title  to  the  land. 

It  is  therefore  recommended  that  the  de- 
cree of  the  district  court  be  reversed,  and  the 
canse  remanded  for  further  proceedings  ac- 
cording  to  law. 

BABNBS  and  GLAMYILLB^  Od,  concur. 

PER  CURIAM.  For  the  reasons  stated  In 
the  foregoing  opinion,  the  decree  of  the  di» 
trlct  court  is  reversed,  and  the  cause  remand- 
ed for  f ortbo:  proceedings  according  to  law. 


HILLEB8  T.  TBISBB  «t  al. 
(SnpmM  Court  of  Nebraska.  SepL  17,  19^.) 

TA2  DEBD—WIDBNCE— AMOUNT  OF  LIENS. 

1.  BTldence  examloed,  and  held  iDsufflcieot 
to  mstain  the  judgment  of  the  district  court. 

On  rehearing. 

Vm  former  opinloni,  see  91  N.  W.  1126, 
and  98  N.  W.  989. 

OLDHAM,  C.  This  case  has  been  twice  be- 
fore this  court  91  N.  W.  1126,  and  93  N.  W. 
fl69.  While  the  question  of  the  sufficiency  of 
the  testimony  to  sustain  the  judgment  was 
raised,  our  attention  was  never  particularly 
called  to  the  exact  state  of  the  record  as  to 
tlie  total  want  of  any  evidence  to  show  the 
amount  paid,  either  by  plaintiff  or  his  as- 
signee, for  the  tax  certificates  on  which  the 
action  to  foreclose  was  based.  The  plaintiff 
at  the  trial  introduced  the  evidence  of  the 
purchaser  of  the  tax-sale  certificates,  who  tes- 
tified that  he  was  the  purchaser,  and  that  he 
assigned  the  certificates  for  a  valuable  con- 
sideration to  the  plaintiff  In  this  action,  and 
afterwards  procured  a  tax  deed  on  the  certifi- 
cates, and  assigned  that  to  the  plaintiff.  A 
paper  purporting  to  be  a  tax  deed  executed 
toy  the  county  treasurer  was  introduced  on 
plalntUTs  behalf.  This  paper,  however,  mere- 
ly described  the  lots,  and  does  not  recite  any 
consideration  as  having  been  paid  for  them. 
Tbia  was  all  the  evidence  introduced  tending 
to  show  the  amount  due  plaintiff  on  his  tax 
Uens.  It  la  therefore  apparent  that  there  is 
a  total  want  of  testimony  In  the  record  to 
■bow .  the  amount  of  defendants  indebted- 
ness, and,  as  the  answer  was  a  general  de- 
nial, evidence  of  tills  nature  Is  necessary  to 
■nsUlD  a  decree. 

It  Is  therefore  recommended  that  the  for- 
mer judgment  of  this  conrt  be  vacated,  and 
that  the  judgment  of  the  district  court  be  re- 


versed, and  the  cause  remanded  for  further 
proceedings. 

AMBS  and  HABTINOS,  OC.,  concur. 

FBB  ODBIAM.  The  conclusions  reached 
by  Uie  Commlsstonen  are  apiwored,  and.  It 
appearing  that  the'  adoption  of  the  recom- 
mendations made  will  result  In  a  right  deci- 
sion of  the  cause,  it  is  oxdwed  that  the  for- 
mer judgmokt  of  this  conrt  be  Tacated,  and 
the  judgment  of  the  district  conrt  be  re* 
versed,  and  the  cause  remanded  for  further 
proceedings. 

PARKINS  v.  MISSOURI  PAC.  BT.  CO. 
(Supreme  Court  of  Nebraska.  Sept.  1,  1008.) 

TRIAXr-INSTRUCTIONS— CONTRACT— ACTION 
FOR  BRBACH-ETIDENCB. 

1.  An  abstract  of  pleadings  with  a  stat^ 
meat  that  it  was  Incumbent  on  plaintiff  to 
prove  ail  his  materia)  allegatioiw  which  were 
denied,  is  not  prejudicial,  where  the  court  by 
another  instruction  told  the  jurr.  preceding  the 
statement  by  a  "that  is,"  precisely  what  the 
points  in  cotitrorwsy  were. 

2.  In  an  action  to  recover  damages  against 
a  railroad  company  for  refuslns  to  carry  out 
a  contract  to  purchase  gravel  which  was  to  be 
called  for  when  wanted,  and  to  be,  in  the  Judg- 
ment of  the  defendant's  superintendent,  suita- 
ble for  ballasting  the  road,  where  the  making 
of  any  objection  for  unsuitabllity  is  denied,  ft 
is  asking  too  mnch  to  require  plaintiff  both  to 
prove  an  offer  of  the  gravel  to  which  no  ob- 
lectiou  on  that  ground  was  made  during  the 
life  of  the  contract  and  also  that  the  gravel 
was  suitable. 

8.  The  fact  that  another  instmctiOQ  of  dif- 
ferent purport  was  given  does  not  do  away  with 
the  error  of  one  which  absolutely  requires  un- 
necessary proof  to  enable  plaintiff  to  recover, 

Oommlsslonav*  Oitfnlcm.  Dqiartmait  Now  1. 
"Not  to  be  officially  reported." 
On  rehearing.  Reversed. 

.  HASTINGS,  0.  This  case  appears  In  93 
N.  W.  197.  Seven  grounds  for  rehearing  are 
set  up  In  the  motion:  First,  that  the  opinion 
proceeds  on  the  ground  that  the  contract  was 
to  furnish  suitable  ballasting,  whereas  It  was 
merely  to  furnish  such  as  should  he  suitable 
In  the  judgment  of  the  defeudant's  superin- 
tendent; second,  that  the  opinion  Is  wrong 
in  merely  condemning  the  copying  of  the 
pleadings  by  way  of  statement  of  Issues,  and 
that  it  should  have  reversed  the  caae  because 
of  it;  third,  because  the  opinion  finds  that 
It  wonld  not  have  been  error  to  submit  to  the 
jury  an  issue  made  without  objection  in  botlk 
pleadings  and  proof,  namely,  whether  or  not 
the  gravel  was  suitable;  fourth,  the  saying 
that  the  assignments  of  error  In  the  admis- 
sion and  rejecting  of  testimony,  13  to  81  In 
the  petition  in  error,  are  not  specific  enough, 
is  wrong,  notwithstanding  the  opinion  says 
they  were  examined,  and  we  are  not  now 
asked  to  re-examine  them;  fifth,  that  the  re- 
view of  the  evidence  contained  in  the  opin- 
ion mistakes  the  real  issue,  substantially  a 
reiteration  of  the  first  ground;  sixth,  that  the 
ofdnlon  is  wrong  In.  ^ndipgTBo-tPnditlMcial 
error  in  leaving  to 
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tlrai  M  to  what  file  material  allegatfoiu  ot 
Uie  petition  are;  and,  Beventb,  that  the  opin- 
ion ia  wrong  In  finding  no  ^ejudidal  emr 
In  paiagiaph  0  of  the  trial  conrf  ■  Instmo* 
tlona 

So  far  aa  the  flxst  point  la  concerned,  the 
trial  court  did  not  overlook  the  main  iBsne. 
The  former  opinion  Bars  the  issue  as  to 
the  Bultableneia  of  the  gravel  wat  not  sob* 
mltted,  but  there  would  have  been  no  error 
in  submitting  it,  for  it  waa  made  In  the 
pleading,  and  evldenee  introduced  aa  to  It 
Defendant  had  beaded  a  rejection  of  the 
gravel  aa  unsuitable,  and  alleged  that  It  waa 
w,  and  thia  bad  been  denied  in  the  reply. 
The  contract  on  which  the  plain  tiff  was  su- 
ing waa  to  aupply  gravd  anltable.  in  the 
Judgment  of  defendanfs  anporintendent,  for 
ballast  on  defendant* a  road.  The  court,  by 
its  Instruction  2,  told  the  Jury  that  the  bur^ 
den  of  proof  la  upon  the  plaintltF  to  eatab- 
iish  by  a  preponderance  of  the  evidence  all 
of  the  material  auctions  In  hla  petition 
which  are  denied  by  ttie  defendant's  answer; 
that  a  like  burden  waa  upon  the  defendant 
OS  to  all  the  material  allegatlona  of  new 
matter  in  the  answer  which  were  denied— 
nhat  la."  the  court  goes  on,  **tbe  plaintiff 
must  prove  his  readiness  and  willingness  to 
furnish  to  tlie  defendant,  under  fibo  tmna  fit 
the  contract,  ttia  remalnd^  of  the  S0,000 
cubic  yarda  of  gravri  not  delivered;  second, 
that  the  same  was  snltaUe  for  ballasting  pur^ 
poses  In  the  Judgment  of  defendant's  supez^ 
Intendent;  third,  the  defendant  must  prove 
that  he  objected  and  refosed  to  take  the 
gravel  as  and  for  the  mson  be  alleges,  and 
so  nottfled  the  plalntUt  prior  to  October  6, 
1895."  It  la  conceded  that  the  time  for  the 
performance  of  this  contract  was  extended 
to  October  6,  189S,  by  mutual  agreement 
The  defense  to  plaintlfPs  claim  for  loss  oC 
proflto  in  famishing  this  gravel  to  the  de- 
fendant la  that  tbe  gravel  vras  not  suitable 
for  ballasting  purposes  in  the  Judgment  of 
the  defmdanfa  superintendent  and  that 
plaintiff  was  so  notified,  and  that  in  fact  It 
was  not  suitable;  The  trial  court  gave  an 
extensive  recital  of  the  auctions  of  the  pe- 
tition, answer,  and  reidy,  many  of  which  are 
totally  immaterial,  bat  he  summed  up  the 
whole  in  this  Instruction  2  so  as  to  present 
distinctly  and  plainly  to  the  Jury  the  pre- 
cise issue  which  tbB  plaintiff  says  was  over- 
looked. Doabtiess  it  is  error  to  t^l  a  Jury 
that  a  party  must  prove  all  his  material  alle- 
gations, without  fdso  Informing  the  Jury  what 
those  ailegatlons  are.  In  this  case  it  seems 
to  have  bera  done,  however,  wltb  a  brevity 
and  plainness  to  which  counsel  did  not  sug- 
gest any  improvement  and  would,  perhapa, 
have  difficulty  In  doing  so  now.  It  seema 
to  ua  that  the  atatement  of  the  single  issue 
in  this  caae  la  so  deariy  and  concisely  made 
here  tiiat  it  la  not  possible  tiiat  the  extended 
recital  of  the  pleadings  can  have  done  any 
aerioos  harm.  The  second  ground  for  rehear- 
ing should  be  overruled. 


Tba  third  p<tfnt-tbat  the  taane  ot  whether 
or  not  the  gearrel  waa  auitable  was  aubmitted 
to  the  Jury— will  be  considered  In  connec- 
tion with  the  seventh  ona^  the  objectloa  to 
instruction  6. 

T^th  regard  to  tlie  fourtb  pifint,  connsel 
complain  that  the  opinion  remarks  that  their 
allegatlona  of  error  In  the  admitting  and  toe 
refusing  of  testimony  are  not  sufficiently  spe- 
cific. These  allegations  are  that  tbe  court 
orred  In  pemattln^b  in  rtfuabiK  t»  allow, 
the  reading  of  answers  to  Interrogatories 
specified  by  nomber  to  deposltiona,  and  bt 
permitting  or  rejecting  answers  to  qneetkun 
Bpedflcally  numbered  in  the  bill  of  excep- 
tions, and  stUl  further  Identified  by  tbe  page 
on  which  they  occur.  We  do  not  onrselves 
perceive  why  these  allegations  are  not  apecUlc 
enough  if  they  to  fact  corre^ond  with  the 
numbwtaig  to  the  transcript  We  have  not 
takoi  the  trouble  to  inquire  whether  tbej 
do  or  not  The  court  at  the  former  hearing 
considered  them,  and  there  is  no  complahit 
now  that  they  were  not  correctly  determined 
at  the  former  hearing. 

■  The  eomplatot  that  the  review  at  tbe  eff* 
dence  is  solely  with  reference  to  a  ftlse 
issue,  namely,  the  actual  suitability  of  the 
gravel  for  ballasting  purposes,  seems  to  rest 
upon  the  fact  that  counsel,  now  at  least,  rest 
their  case  upon  a  claim  that  no  objection  to 
the  grav^  was  made  during  the  life  of  Uie 
contract  It  la  troe  that  tb»  former  opinion 
seems  to  assume  that  there  waa  a  rejection 
for  unsoltablllty,  and  that  the  real  qoastlon 
here  Is  as  to  whether  or  not  the  rejection  wu 
sufficiently  well  founded.  The  cmmplaint  as 
to  the  quality  of  this  gravel  waa  admittedly 
made  aftw  tiie  delivery  of  more  than  20,000 
of  the  50,000  cubic  yarda.  The  notice  to 
platotlff  of  any  rejection  of  ttie  gravel  as  ua- 
suitable  is  expressly  denied,  but  the  recnd 
discloses  evidence  at  least  tending  to  show 
that  an  objection  waa  made  on  that  spedfle 
ground  before  the  time  for  accepting  or  re- 
jecting the  gravel  had  gone  by.  The  Jury, 
as  we  have  seen  by  Instmctlon  2,  were  a- 
pllcltly  told  that  In  order  to  establiali  this 
defense,  the  defendant  must  show  ttiat  the 
gravel  was  objected  to  on  this  ground  be* 
fore  the  expiration  of  the.  contract  Of 
course,  while  the  contract  waa  to  furnish 
gravel  suitable,  in  the  Judgment  of  the  de- 
fendant's superintendent,  for  ballaatiiv  par- 
poses,  that  Judgment  must  have  been  an 
honest  one,  made  with  reference  to  the  qual- 
ity, or  the  apparent  quality,  of  the  gnveL 

Tbe  sixth  complaint— that  the  aecond  in- 
struction given  by  the  court  on  ita  own 
motion  left  tbe  Jury  to  ascertato  for  them- 
selves what  are  the  material  allegationa  <m 
either  aide— does  not  seem  to  us  to  be  well 
founded.  Doubtless  the  construction  of  the 
pleadings  and  the  question  as  to  what  to 
them  la  mataial,  and  la  not  1>  for  the  oourt 
Doubtless  It  woald  be  revoslble  orar  to  tell 
tbe  Jury  that  all  the  ma^Jal  aDegatlooa  of 
the  party  muatpt^i^^liy^lQ^oot  to- 
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form  the  Jury  what  those  material  allega- 
tloiu  are,  bvt  tbe  ii»tractf«i  la  ezpUcft  tn 
defining  what  these  material  allegatlona  are. 
It  told  the  Jury  with  great  d^nitenen  what 
was  Incnmbent  on  each  party  to  be  proved. 

The  seventh  point— that  paragraph  S  of 
the  court's  charge  Is  erroneous  and  tmtntelll- 
gible— Is  more  serious.  This  instmctliHi  was 
In  the  following  terms:  **But  If  yon  beUeve 
from  the  evidence  tiiat  the  defendant  did  not 
prior  to  Octobo-  S,  IfiBB.  refuse  to  take  any 
more  gravel  undw  the  terms  of  the  contract 
because  unsuitable,  In  the  Judgment  of  its 
superlnt«]dent,  for  ballasting  purposes  for 
Its  railway,  and  that  the  ballast  furnished 
under  said  ooDtract  was  sultaUe  for  su(A 
purpose,  thai  you  should  And  for  tlie  jflaln- 
tlff,  provided  you  find  thst,  snd  tmly  to  such 
an  extent  sot  exceeding  the  amomit  of  gravel 
undelivered  under  the  contract,  as  plalnttfl 
was  ready,  willing,  and  able  to  deliver  after 
tbe  time  the  defendant  claims  he  refused  to 
take  any  more  gravel,  and  befwe  the  ter- 
mination of  such  contract,  to  wit,  October 
4, 1891^  such  as^  In  the  Judgment  of  the  su- 
perlntmdent,  would  be  fit  for  ballasting  de- 
fendant's roadbed."  It  told  the  Jury  to  find 
for  plaintiff  if  then  was  no  refuaal  of  gravel 
prior  to  October  B,  1886,  on  the  ground  of 
nnsultablllty,  and  If  in  fact  it  was  suitable 
for  ballast  The  rest  of  the  Instruction  Is  not 
quite  clear.  It  seems  to  hsve  been  Intended 
to  ten  the  Jury  what  would  be  the  measnie 
of  damage*  **provided  yon  And  thatf' :  L  e., 
the  lack  ot  any  refuaal  during  the  life  ot 
tbe  oontract  and  tbe  suitableness  of  the 
graveL  It  seems  to  hsve  been  wnmg  in  that 
It  limited  plaintiff's  recovery  to  the  amount 
wltlito  tbe  terms  of  ^e  contract  which  he 
was  ready  to  furnish.  Instead  of  a  recovery 
only  on  condition  of  readiness  to  comply  with 
the  whole  contract  on  his  part  It  was  ceK- 
talnly  wrong  In  falling  to  indicate  whether 
the  price  of  the  undelivered  gravti  or  tbe 
profits  on  It  constituted  the  plalntllFs  dam- 
ages. Was  It  a  fatal  error  for  the  court  In 
this  Instruction  to  make  the  showing  that 
IilaintUPs  gravel  was  suitaUe  for  ballast  an 
Indispensable  condition  of  recovery,  even 
though  then  had  been  no  refusal?  Plain- 
tiff's contract  was  ta  furnish  B0,000  cidilc 
yards  of  gravel,  when  called  for,  b^re  Octo- 
ber 6.  1895.  He  was  under  no  obligation  to 
tender  It  If  he  was  ready  to  furnish  it 
during  all  the  time  of  this  contrsct  and  its 
extension,  of  the  required  quality,  he  would 
now  be  entitled  to  compensation.  He  says 
In  his  reply  that  he  never  bad  notice  of  any 
rejection  of  his  gravel  for  lack  of  quality. 
He  says  In  his  testimony  that  he  never  learn-  i 
ed  of  any  complaint  as  to  the  quality  of  the. 
gravd  until  Uie  spring  of  1896.  It  is  true 
that  Mr.  Batbbum,  the  superintendent  says 
be  had  several  conversations  with  plaintiff 
in  the  summer  of  iS&S,  in  which  he  told  the 
latter  that  tt»  i^vel  would  not  answer  for 
ballast  The  witness  Bush  swears  to  hear^ 
Ing  such  a  conversation,  he  thinks  In  June, 


certainly  not  later  than  July,  of  that  year. 
Mr.  a  M.  Clark  swears  that  by  Mr.  Bath- 
bum's  order,  about  July  2i,  iSOU,  be  notified 
plalntlfl  that  no  mon  gravel  would  be  re- 
ceived, because  it  was  unfit  for  ballast 
These  witnesses,  howevw,  an  all  In  defend- 
ant's onployment '  The  Jury  was  not  bound 
to  take  their  statemmt  against  the  unsup- 
ported one  of  plaintiff  unless  they  found  It 
easier  to  believe  plaintiff  was  wrong  than 
tbe  three  witnesses  who  contradicted  him. 
It  cannot  be  said  that  then  is  no  evidence 
to  go  to  a  Jury  contradicting  defendanrs 
claim  of  a  rejection  of  this  grsvel  tor  lack 
of  quality.  Defendant  had  accepted  at  vari- 
ous times  during  the  2^  years  befora  this 
alleged  refusal  about  12.000  yards  of  gravel 
from  tba  Springfield  pit  and  about  8,000 
yards  from  the  Blrkhouser  pit,  located  about 
one-quarter  of  a  mile  from  tbe  first  It  would 
seem  that  the  defendant  would  be  estopped 
to  claim  axij  defect  In  this  gravel,  unless 
plaintiff  was  notified  of  its  refusal  within 
the  life  of  the  contract  The  trial  court  how- 
ever, to  this  ittstraction  No.  5,  required,  as  a 
condition  of  tbe  rendition  of  any  verdict  for 
Idalntiff,  that  he  prove,  not  only  that  there 
was  no  refusal,  but  that  his  gnvel  was  sitfta- 
ble  for  purposes  ot  ballast  We  are  con- 
strained to  think  that  in  requiring  botb  tiie 
trial  court  asked  too  much.  If  there  was  a 
refusal,  then  proof  that  his  gravel  was  clear- 
ly suttable  tm  tbe  required  purpose,  and  tiie 
refusal  arbitrary  and  unreasonable,  would 
have  been  necessary.  Id  the  absence  of  any 
rejection  wltbln  the  Ufa  of  the  contract  auch 
evidence  could  hardly  be  called  for. 

Tbe  final  clause  which  is  added  to  the  In- 
struction does  not  seem  to  aid  it  As  before 
stated  this  part  of  the  instructton  seems  on- 
ly to  Tt^et  to  the  measure  of  damages.  So 
far  as  it  Is  intelligible.  It  seems  to  say  that 
the  gravel  whldi  plaintiff  was  able  and 
willing  to  d^ver  must  be  of  as  good  quality 
as  tbat  which  was  accepted  without  objec- 
tion, and  therefon  was  iwesumably  snlteble 
to  tbe  superintendent's  Judgment.  Of  course, 
there  could  be  no  other  test  If  there  was  no 
rejection.  But  whstever  mesntng  is  un- 
derstood of  this  last  clause,  tiie  first  part  of 
the  tostrucHon  distinctly  told  the  Jury  to 
find  for  pistotiff  when  he  proved  there  was 
no  rtfusal,  and  tiiat  his  gnvel  was  sulteble 
tm  baUast  The  requirement  of  both  at 
once  was  prejudicial,  and.  it  would  seem,  suf- 
fidentiy  so  to  entitie  plalntlfl  to  a  new  trial. 

It  is  recommended  that  the  Judgment  of 
affirmance  be  vacated,  and  the  Judgmmt  of 
tbe  district  court  reversed,  and  the  cause  re> 
1  manded. 

AMBS  and  OLDHAM,  CC,  concur. 

PER  OOBIAM.  The  conclusions  reached 
by  the  Oommlssionen  are  approved,  and,  it 
appearing  that  tbe  adoption  the  recom- 
mendations made  wUj^^tt C^)rt4dd^ 
slon  of  the  csuse,  it  Isordered  mat  iKe  Judg- 
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ment  at  afflnnance  heretofore  entered  by  tbla 
court  be  vacated,  and  the  judgment  of  the 
district  court  feversed,  and  the  cause  re- 
manded. 


MBBBILL  BY.  &  LIGHTING  CO.  «t  aL  T. 
CITX  OF  MEBBILL  et  aL 

(Snprnm  Goort  of  WUcoiudn.   B«pt.  20,  1908.) 

TAXATION— BXBHPTI0N8  —  8TRBBT  RAILWAY 
COUPANIBS— PROPERTY  LEASED— STAT- 
UTBS— CONSTRUCTION. 

LUader  Ber.  St.  1698,  1  1088,  mbd.  14. 
■nbjecting  ttrect  ratlwar  companies  to  a  charge 
on  their  gross  reTenoes  in  Iiea  of  other  taxa- 
tion, and  exempting  from  tsxatloo  on  the  pay- 
ment of  such  license  fee  all  real  estate  owned 
and  actnall?  and  necesaarily  used  by  the  com- 
pany in  the  operation  of  its  business,  real  prop- 
erty leased  by  a  street  railway  company,  which 
has  paid  the  license  tax,  for  nve  years,  and  ac- 
tually and  necessarily  used  by  It  in  the  opera- 
tion of  its  business,  is  exempt  from  general 
taxation, 

2.  Under  Bev.  St.  189S,  1  1038,  snbd.  14,  ex- 
MDpting  from  taxation  property  owned  and  ac- 
tually used  by  a  street  railway  company,  where 
the  coin^any  has  leased  real^  which  it  is  ac- 
tually urang  in  the  nperation  of  Its  bneinesa,  the 
exemption  cannot  be  treated  as  affecting  merely 
the  leasehold  interest  and  subjecting  the  other 
Interest  to  taxatkm. 

Marshall,  J.,  dissenting. 

Appeal  from  Circuit  Conrt,  Lincoln  Coun- 
ty; W.  O,  SIlTerthom,  Judge. 

Suit  by  Merrill  Ballway  &  Lighting  Com- 
pany and  others  against  the  city  of  Merrill 
and  others  to  remove  cloud  and  declare  void 
a  certain  tax.  From  a  Judgment  discharging 
the  tax  Hen  on  the  payment  of  a  certain  sum, 
defendants  appeal.  Affirmed. 

The  piaintlfE  company  was  the  owner  of 
and  engaged  in  op«-ating  a  street  railway 
and  electric  lighting  business  in  the  city  of 
Merrill.  Its  power  plant  having  been  de- 
■troyed,  the  individual  plaintitfSk  Cotter  et 
al.,  who  were  principal  stochholden,  purchas- 
ed a  tract  of  laqd  with  water  power  appur- 
tenant, and  constructed  thereon  a  power 
plant  building,  with  connection  with  said 
water  power  and  with  a  steam  engine,  and 
In  May,  1899,  rented  Indefinitely,  and  In  Sep- 
tember, 1900,  by  formal  written  lease,  leased 
to  the  company  for  a  period  of  five  yearn,  all 
except  four  acres  of  said  tract  of  land,  to- 
gether with  the  dam  and  water  power  and 
all  flowage  privilege;  reaervlnK,  however,  as 
appurtenant  to  the  four  aoes  not  leased,  the 
right  to  nae  all  water  power  In  ezceaa  of  the 
needs  of  the  company.  The  company  agreed 
to  pay  all  taxes.  Since  May,  1890,  the  plant 
baa  been  used  and  operated  by  the  company 
to  supply  the  electric  power  for  Its  street 
railway  and  Its  lighting  businesa.  In  1900 
the  entire  tract  of  land,  including  both  that 
leased  by  the  Individual  plalntifFs  and  that 
reserved,  was  treated  as  exempt  by  the  tax- 
ing officers  of  Merrill,  but  in  1901  snch  entire 
tract  was  placed  upon  the  tax  roll,  and  as- 
■essed  to  tlie  Individual  plaintiiEs,  its  fee 
owners,  at  the  ralne  of  $20,000,  and  waa  In- 


cluded in  the  general  tax  levy  for  boOi  190& 
and  1901,  against  protest  before  tiie  board  of 
review  that  it  was  not  taxable  because  It 
waa  a  part  of  the  entire  plant  and  propoty 
d  the  railway  and  lighting  company,  which 
bad  paid  license  fees  in  Hen  of  all  taxes.  In 
compliance  with  the  statutes  relating  to  such 
property.  The  tax  roll  being  returned  to  the 
city  treasurer,  this  suit  was  brought  by  both 
the  railway  company  and  the  ownera  of  the 
land  to  remove  the  cloud  and  declare  void  the 
tax  BO  far  as  It  related  to  any  land  except 
the  reserved  four  acres.  The  conrt  having 
found  the  facts  substantially  as  above  stat- 
ed, and  decided  that  the  land  leased  to  the 
railway  and  lighting  company  was  not  sub- 
ject to  taxation,  a  division  of  values  was 
made,  and  the  proper  tax  upon  the  reserved 
four  acres  was  ascertained  by  stipalation. 
and  judgment  entered  declaring  void  the  en- 
tire tax  so  levied  and  discharging  the  Uea 
therefor  npon  payment  of  the  proper  amount 
of  tax  on  the  four  acres;  trom  wbls-h  Judg- 
ment the  defendants  appeaL 

John  Van  Hecke,  for  appellants  Onrtis  ft 
Reid,  for  respondents. 

DODGE.  J.  (after  stating  the  facts).  Our 
statutes  subjecting  those  engaged  in  operat- 
ing street  railways,  with  or  without  electric 
lighting  and  power  plants,  to  a  charge  gradu- 
ated upon  their  gross  revenues.  In  lieu  of  oth- 
er taxation,  as  a  part  of  that  scheme  contain 
the  provision  (subdivision  14,  i  1038)  to  the 
effect  that  upon  payment  of  such  Hrrnnct  fee 
"all  personal  property,  franchises,  and  real 
estate  owned  and  actually  and  necessarily 
used  by  such  person,  company,  or  corporation 
in  the  operation  of  Its  business,  shall  be  ex- 
empt from  taxation  and  other  license  fees." 
Appellants  claim  that  by  the  clear  words  of 
this  statute  such  exemption  Is  confined  to 
real  estate  absolutely  owned  in  fee  almple, 
while  respondents  claim  that  it  extends  to 
include  property  held  by  lease,  as  In  the  pres- 
ent case.  The  question  presented  Is  without 
direct  authority  In  Wisconsin,  and  In  solving 
it  we  are  driven  to  decide  which  of  two  rules 
are  applicable;  such  rules  being  thoroughly 
well  establlahed  in  this  state,  so  that  little 
aid  li  obtainable  from  other  Jurisdictions 
where  one  or  other  of  them  has  not  tteeu  so 
fully  adopted.  On  the  one  band.  It  has  been 
held  in  -this  state  that  statutes  exempting 
property  from  the  general  rule  of  taxation 
are  to  be  construed  with  the  utmost  strict- 
ness, and  that,  as  so  construed,  the  word 
"owned,"  In  statutes  describing  exempt  prop- 
erty, must  receive  its  most  limited  meaning, 
and  be  satisfied  only  by  complete  and  en- 
t^e  ownership,  or  at  least  not  by  leasehold 
title.  Weston  v.  Shawano  County  Sup'rs,  44 
Wis.  242,  2S6;  Milwaukee  v.  MUwaukee 
County,  05  Wis.  424,  69  N.  W.  819;  Katxer 
V.  Milwaukee,  101  Wis.  16,  80  N.  W.  41; 
Douglas  Ca  Agrlc.  Soc.  r.  pQpKl«/&)Qntr. 
IM  Wis.  429,  8<^^f^J^^vfeflPWglhe  other 


HEBmLL  BY.  A  lilOHTlNG  CO.  t.  OITT  OF  HEBBILL. 


687 


band.  It  I>  eqiiall7  well  nttled  that;  wben 
the  itatnte  In  terms  exempting  property  from 
Keneral  taxation  li  only  a  part  of  a  general 
■tatutorr  scheme  snbstttutlng  a  Ucense  or 
othor  Impost  In  lien  oC  general  taxation,  the 
rule  of  strict  construction  haa  no  application, 
but,  on  the  contrary,  sndi  a  atatnte  is  to  he 
constmed  liberally  in  favor  of  the  person  re- 
qnlred  to  pay  taxes  in  t&e  snhstltated  llceiue 
form.  M.  ft  St  P.  By.  v.  Supervisors,  29 
Wis.  116;  Same  r.  Milwaukee,  34  Wis.  271. 
277:  State  ex  rei.  Abhot  v.  McFetrldge,  64 
Wis.  130,  24  N.  W.  140;  ICUwaukee  B.  O.  ft 
L.  Ca  T.  MUwankee,  96  Wis.  89,  47.  69  N.  W. 
794,  36  L.  B.  A.  45,  60  Am.  St  Bep.  81;  Du- 
Inth.  etc..  By.  Co.  v.  Douglas  Oounty,  103 
Wis.  76.  88,  79  N.  W.  34.  It  cannot  be  de- 
nied that  the  word  "own**  Is  used  both  coUo- 
qnially  and  in  the  law  to  designate  a  great 
miety  of  interests  In  property.  As  titles 
and  rights  to  real  property  vary  from  the 
absolute  and  unqualified  fee  simple  to  that  of 
the  mere  occupant  so  the  word  "own"  or 
''ownership'*  varies  in  Its  slgniflcance.  For 
most  innctlcal  purposes  the  tenant  nndw  a 
lease  for  1,00(K  or  even  for  100,  years  exer^ 
does  as  complete  control  as  the  holder  of  the 
fee  simple.  The  holder  itf  a  fee  subject  to  be 
deteroilned  on  some  remote  contingency,  ta 
the  h<dder  of  a  life  estate,  satisfies  the  ordi- 
nary conception  of  ownership,  but  the  grada- 
tions from  this  phase  of  partial  ownersh^ 
to  that  of  the  mere  tenant  from  month  to 
month  are  nearly  infinite  In  number,  and 
each  almost  infinitesimal  In  degree.  It  seems* 
therefOTSi  quite  impossible  to  draw  any  line 
logically  between  the  absolute  and  unquali- 
fied fee  simpte  on  the  one  hand  and.  the  mere 
right  of  occupsncy  on  the  other.  Hence  It  is 
not  snxprlBhig  that  we  find  the  word  In  stat- 
utes given  the  widest  variety  of  construction, 
nanally  guided  in  some  measure  by  the  ob- 
jects sought  to  be  ac<»)mpllBhed  in  the  par- 
ticular instance^  This  has  led  some  courts  to 
declare  that  the  word  has  no  precise  legal 
algniflcatlon,  and  may  be  appU^  to  any  de- 
fined Interest  in  real  estete.  Oltcbell  v. 
Kreidln,  84  Mo.  476.  It  has  been  applied  to 
a  mere  bailee  In  construing  log-<MvIng  lien 
■tatntes  in  Wisconsin.  Section  3337,  Bev.  St 
1896;  Wis.  B.  L.  D.  Ass'n  v.  Oomstock  Lum- 
ber Co.,  72  Wis.  464,  40  N.  W.  146,  1  L.  B.  A. 
717.  The  instances  where  the  word  "own'* 
bas  been  bdd  satisfied  by  something  less 
tban  absolute  and  entire  ownership  are  far 
too  Bomerous  to  permit  citation.  The  fol- 
lowing are  a  few  In  which  mere  leasehold 
Interest  has  beai  deemed  sufficient:  OUIlgan 
V.  Board,  U  B.  L  258;  State  v.  Wyl.  66  Mo. 
67;  Proctor  v.  Ballway,  64  Ma  112;  Chotean 
T.  Thompson.  2  Ohio  St.  114;  B.  &  O.  By.  v. 
Walker.  45  Ohio  St  577.  16  N.  B.  475;  N.  P. 
By.  T.  Davis,  26  Pa.  238;  Schott  v.  Harvey, 
106  Pa.  222.  228,  61  Am.  Bep.  201;  Egllnton 
•V.  N(«man.  46  U  J.  Q.  B.  657;  Mourilyan  v. 
Lebalmondlere,  80  L  J.  M.  O.  96.  Thus  It 
appMiB  very  clearly  that  the  word  "owned" 
iB  not  a  technical  term;  that  It  is  a  general 


eq^resdon  to  describe  a  great  variety  of  tar 
terests.  and  may  vary  In  significance  acced- 
ing to  context  and  subject-matter.  That  be- 
ing so,  we  are  craistrained  by  the  rule  of  the 
Wisconsin  authorities  to  give  to  it  In  the 
statute  now  nnda  consideration  as  liberal 
construction  as  it  will  reasonably  bear  In  fa- 
vor of -the  respondent  company,  whl(di  has 
paid  the  full  license  fee  Imposed  by  law  in 
lieu  of  all  other  taxes.  The  applicability  of 
this  rule  requlrtog  liberality  of  constructknt 
of  course  renders  nonauthorltatlve  the  cues 
wbere^  as  exi^essly  declared,  the  court  was 
bound  to  adopt  the  most  strict  and  limited 
meaning  of  which  tlie  same  word  was  capa- 
ble. 

In  the  light  of  these  rules  tor  construction, 
then,  we  have  to  consider  whether  the  Leg- 
islature can  in  reason  be  supposed  to  have 
used  the  word  "owned"  in  so  general  a  sense 
as  to  be  satisfied  by  a  leasehold  right  for  a 
term  of  five  yeurs.  The  purpose  of  this 
■  whole  scheme  was  to  measure  the  contribu- 
tion of  street  railways  to  the  public  revenues 
by  the  earning  cspad^  of  their  planta  as 
entireties,  lecogni^ng  that  such  planta  in- 
clude moMT  elementa  which  ore  peculiarly  In- 
tangible and  difllcult  of  valuation  by  ordinary 
methods,  such  as  the  framdiises  to  do  busi- 
ness; the  privUeges  to  use  highways  and  pub* 
lie  grounds;  the  questionable  title  to  the 
structures  afllxed  to  such  realty  and  conse- 
quent dlfilculty  of  valnatfon  spedflcally;  the 
uncertainty,  if  not  absence^  of  sale  value  of 
each  element  of  the  plant,  except  as  used 
tn  connection  with  every  other  part  and  in 
connection  with  the  special  frandJiises  and 
privileges.  It  seems  to  us  entirely  proba- 
ble that  the  Legisletnre  Intended  in  a  gen- 
eral way  to  exempt  from  q^edflc  assessment 
and  taxation  those  things  which,  tn  associa- 
tlott  with  each  other,  help  to  produce  the 
gross  revenue  on  which  the  license  fee  is 
to  be  measured.  In  this  view  it  Is  difficult 
to  see  why  leased  iHnperty  should  not  fall 
within  the  purpcne  of  the  exemption  as  read- 
ily as  that  owned  absolutely,  while  actually 
used  for  the  purposes  of  tbe  enterprise. 
What  difference  would  It  make  that  his  pow- 
er plant  had  been  purchased?  Such  tact 
would  neither  enhance  nor  diminish  the  gross 
earnings  of  the  entire  plant  nor  tbe  con- 
tribution thereto  of  this  particular  j/np- 
erty.  Why  should  the  legislators  care  wheth- 
er the  dynamos  in  the  power  house  or  thfr 
motors  on  the  cars  were  owned  or  leased? 
In  either  case  they  contribute  equally  to 
produce  the  revenue  on  which  the  license  fee 
Is  graded.  A  fnrthw  consideration  arises 
out  of  the  general  public  policy  that  tiie  en- 
tire plant  should  not  he  subject  to  enforced 
disintegration  or  severance  by  process  of 
law.  This  policy  has  been  so  emphatically 
declared,  and  the  reasons  for  It  so  fully  ex- 
plained, tbat  we  need  only  refer  to  ita  ex- 
istence. Wilkinson  V.  Hoffman^  61  Wh^  637» 
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A.  681;  Chapman  V.  Co.  t.  Oconto  W.  Co.,  89 
Wis.  264,  80  N.  W.  1004,  46  Am.  St.  Bep.  830; 
State  ex  rel.  t.  Anderson,  90  Wis.  SOO,  562,  63 
N.  W.  746.  Is  It  not  probable  that  a  public  pol- 
icy so  important  that  it  has  been  held  suffi- 
cient to  Impliedly  repeal  or  restrain  statutes 
regulating  the  enforcement  of  mechanics'  Hens 
and  the  execution  of  Judspnents  should  have 
been  deemed  a  sufficient  reason  why  even 
leased  property,  constltating  an  Integral  part 
of  a  railway  plant  and  system,  should  not  be 
subject  to  be  wrenched  from  such  associa- 
tion by  the  process  of  sale  proTided  for  col- 
lection of  taxes  laid  on  specific  realty?  Oth- 
er considerationa  might  be  urged,  but  those 
suggested  are  sufficient  to  show  that  the  use 
of  the  word  "owned"  In  a  sense  to  be  satia- 
fled  by  a  leasefaolding  Is  not  so  unreasonable 
as  to  be  unwarranted  under  the  rule  of  lib- 
eral construction  which  must  guide  us.  We 
accordingly  hold  that  at  the  time  of  the  as- 
sessment and  levy  of  the  taxes  assailed  the 
power  plant  and  water  power,  except  so  much 
of  the  latter  as  was  reserred  In  appurtenance 
to  the  other  lands  of  the  fee  owners,  was 
"owned  and  actually  and  necessarily  used" 
by  the  plaintiff  corporation  "in  the  operation 
of  Its  bualness,"  within  the  meaning  of  those 
words  in  subdivision  14,  |  1038,  Bev.  St 
1898,  and  was,  therefore,  not  subject  to  gen- 
eral taxation. 

A  suggestion  la  made  by  appellants  that 
this  exemption-  statute  might  be  satlsfled  by 
a  severance  of  titles  In  the  specific  real  ea- 
tate,  and  by  treating  as  exempt  merely  the 
leasehold  Interest  of  the  street  railway  com- 
pany, and  subjecting  the  other  Interests  to 
general  taxation.  Such  severance  would  be 
wholly  foreign  to  the  general  scope  and  pol- 
icy of  our  laws  for  taxation  of  real  estate, 
and  would  render  unworkable  those  provid- 
ing for  enforced  collection.  Wherever  the 
tax  statutes  deal  with  real  property,  they 
refer  to  the  land  Itself.  The  tax  Is  laid  there- 
on regardless,  of  either  the  manner  or  extent 
In  which  title  thereto  la  divided,  and  the 
enforcement  statutes  are  all  predicated  upon 
the  Idea  that  the  sale  Is  to  cut  to  the  bot- 
tom, to  carry  the  ultimate  and  fundamental 
title;  and  those  statutes  require  that,  If  there 
is  to  be  any  severance  upon  the  sale.  It  must 
be  of  portions  of  the  land  Itaelf,  so  that 
to  whatever  Is  sold  complete  titie  shall  pass. 
The  same  suggestion  now  made  by  appellants 
Is  discussed  and  disposed  of  adversely  In  Bal- 
timore V.  Canton  Co.,  63  Md.  218,  235;  Sis- 
ters of  Charity  v.  Detroit,  9  Mich.  91,  102; 
Borroughs,  Taxation,  p.  223.  We  are  con- 
vinced that  the  rules  of  construction  hereto- 
fore adopted  by  thla  court  warranted  the 
trial  court  in  holding  this  parcel  of  land  ex- 
empt, and  that  the  Judgment  la  right 

Judgment  affirmed. 

MABSHAUj,  J.  (dissenting).  I  cannot 
concur  in  the  conclusion  in  this  case.  The 
court  wems  to  have  so  plainly  fallen  into 
errw  that  argument  la  unnecessary  to  dem- 


onstrate it;  that  tiie  exact  sltaation  needs 
but  to  be  clearly  stated.  I  take  no  ext:^Uon 
to  the  view  that  In  case  of  a  Ucenae  fee 
system  of  taxation  as  to  spedflc  property,  as 
that  of  a  railway  company,  made  to  take  the 
place  of  the  general  system  applicable  to 
other  property,  the  law  In  that  regard  ahonld 
t)e  liberally  construed.  If  necessary,  so  as  to 
Include  all  property  which  woold  be  taxable 
by  such  general  system  to  the  railway  oom- 
pany  if  It  were  not  for  such  license  method. 
To  go  further,  however,  and  Include  prop- 
erty taxable  to  other  persons  under  such  gen- 
eral system  and  Justify  It  by  the  power  d 
the  court  to  Jadldally  construe,  goes  outride 
the  limits  of  such  power  into  that  of  leslsla- 
tion. 

I  may  not  get  the  Judicial  idea  intended  t» 
be  expressed  in  the  opinion  of  tbe  court; 
but  to  avoid  one  doing  violence  to  wordi 
under  the  gulae  of  construction  I  mnat  con- 
clude that  my  Brethren  do  not  claim  that 
Bubdlvislon  14,  S  1038,  Bev.  St  1898,  wu 
intended  to  do  more  than  render  property, 
which  would  In  the  absence  ct  the  statute 
be  dlrectiy  taxable  to  the  railway  company, 
In  lien  thereof  taxable  indirectiy  under  tbe 
license  fee  system.  To  that  extent  it  seems, 
the  law  voices  its  purpose  too  plainly  to  ad- 
mit of  any  attempt  to  construe  it  If  the 
court  had  viewed  the  case  presented  in  that 
light  and  determined  first  the  question  of 
whether  the  power  plant,  of  which  the  rail- 
way company  was  a  mere  leasee,  would  in 
the  absence  of  tbe  fee  system  of  taxing  Iti 
property  be  taxable  to  It  the  question  of 
whether  the  word  "owner"  as  used  In  the 
law  means  more  than  absolute  ownership 
would  have  been  immaterlaL  Pasaing  over 
the  fundamental  question,  as  It  seems  the 
court  did,  the  case  was  made  to  turn  whol- 
ly on  the  meaning  of  the  word  "owner."  I 
assume  that  no  one  will  question  that  if  it 
were  not  for  the  section  of  the  statute  under 
consideration,  realty  circumstanced  as  that 
in  question  would  be  taxable  to  the  landlord 
under  section  1043;  and  that  if  the  former 
section  were  repealed  It  would  be  so  taxa- 
ble. Then  the  court  has  extended  sabdJvi- 
slon  14,  {  1<^  beyond  its  legitimate  scope 
by  applying  It  to  property  not  taxable  by 
such  system  to  the  railway  company  before 
the  enactment 

The  mere  stetement  of  those  propositionB, 
to  my  mind,  as  before  indicated,  cleariy 
shows  that  a  mistake  has  been  made,  and 
that  the  Judgment  of  the  drcntt  eonrt  should 
be  reversed. 


OITZ  OF  ASHLAND  t.  NOBTHEBN  TAO. 
BT.  GO. 

(Supreme  Gout  of  Wlseonrin.  Sept  29,  1908.) 

MUNICIPAL  CORPORATIONS-STRBETS-TAG*- 
TION— ORDINANGBS— RBPBAL-BSTOPPSI^ 

1.  Where  a  city  passed  an  ordinance  vacatiag 
certain  streets  under  an  agreement  with  certain 
railroad  compames,  but  the  ordinancs  waa  there- 
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after  repealed  before  the  railroad  companlea 
had  acted  thereon,  or  mode  material  ezpendl- 
tnres  relrinx  on  iDch  Tacatiou,  the  city  vai 
not  eatopped  from  clalmlDg  tlie  atreet*  ao  va- 
cated aa  a  highway. 

Cassoda;,  O.  J.,  and  Harahall,  J.,  mBsentlng. 

Appeal  from  Olrcnlt  Court,  Asbland  Ooun- 
tj;  James  O'Neill,  Judge. 

Salt  by  the  dt;  of  Ashland  against  the 
Northern  Pacific  Hallway  Company  to  re- 
strain defendant  from  obstructing  certain 
streets.  From  a  decree  in  faTOT  ot  plaintiff, 
defendant  appeals.  Affirmed. 

Tbis  Is  a  companion  salt  to  that  presented 
In  Ashland  t.  Chicago  &  Northwestern  By. 
Co.,  lOS  Wia.  898,  80  N.  W.  1101.    To  the 
statement  ot  facts  there  made  we  now  refer. 
A  clear  miderstandlng  of  the  situation,  how- 
ever, requires  a  little  more  amplification  of 
tbe  facts.  The  three  railroad  compaoles,  or 
predecessors,  the  Chicago  ft  Northwest- 
ern, Northern  Pacific,  and  Wisconsin  Central, 
some  time  prior  to  1887  owned  a  large  tract 
of  land  In  Ashland  between  Third  street  on 
tbe  north  and  Sixth  street  on  the  south,  and 
between  Vaughn  avenue  on  the  west  and 
Preotlce  avenae  on  tbe  east,  a  distance  of 
seven  blocks  east  and  west,  which  had  been 
largely  donatea  to  them  by  the  individual  own- 
ers, and  In  that  space  had  their  depots,  as 
also  did  the  present  defendant  and  the  WIs- 
coiudn  Central  have  their  yards.   Tbe  busl- 
nem  part  of  the  city  stretched  along  Front 
street  and  Second  street,  and  also  along  the 
lake  shore,  where  the  mills  were  situated; 
tbe  most  central  part  of  that  business  portion 
being  at  abont  Third  Avenue  West  Mean- 
while a  considerable  residence  settlement  had 
grown  up  to  the  south  of  this  railway  tract, 
access  from  which  to  the  business  portion 
would  naturally  be  attained  over  the  various 
aveDues,  Including  Second,  Third,  and  Foiurth 
Avennes  West    The  scheme  of  vacating 
streets  and  alleys  embraced  in  the  contract 
of  October  1,  1887,  and  In  the  ordinance  of 
December  1,  1887,  involved  the  vacating  of 
all  tbe  avenues  through  this  tract  except  El- 
lis avenue  and  Third  Avenue  West  thereby 
cutting  oft  tbe  use  of  Second  and  Fourth  At- 
enuee  West  and  of  Second  and  Third  Avenues 
Kast.  Bills  avenue  was  to  be  a  thoroughfare. 
Third  Avenue  West  was  not  affected,  but  has 
since  been  wholly  obstructed  by  a  stone  pas- 
senger station.  At  the  time  of  the  commence- 
ment of  this  action  tbe  three  railroad  com- 
panies bad  quite  extensive  switching  yards 
wltbin  this  tract  each  of  them  having  five, 
six.  or  seven  tracks  crossing  the  avenues  aud 
substantially  occupying  Fourth  and  Fifth 
streets,  and  the  defendant  having  put  Id 
place  a  roundhouse,  small  repair  shops,  and 
some  other  stmctores.   To  what  extent  this 
w&s  an  increase  over  what  existed  prior  to 
18ST  is  not  proved,  but  the  case  was  argued 
on  twtb  sides  on  the  assumption  tliat  a  very 
considerable  amount  of  the  expenditure  had 
been  since  that  time.  Bat  there  was  no  proof 
that  any  part  thereof  had  beaa  made  prior 
9eN.W.' 


to  the  ordinance  of  Jane  26»  1888,  repeaUng 
the  vacatins  ordinance  of  tbe  December  pre- 
vious. The  present  action  affects  both  Sec- 
ond and'  Fourth  Avenues  West  There  was 
no  evidence  that  tlie  defendant  liad  erected 
any  structares  in  either  of  these  avenaes,  ex- 
cept as  it  had  laid  tracb  across  the  same; 
nor  ms  there  evidence  that  any  of  the  rail- 
roads bad  sny  stmetures  in  either  of  these 
streets,  except  that  the  WisciMisln  Goitral 
frelghthonse  extended  nearly  across  Second 
avenue,  but  that  liad  been  erected  prior  to 
1887.  Tbe  evidence  is  substantially  undisput- 
ed to  the  effect  that  tbe  opening  and  use  of 
these  two  avenues  for  general  travel  will  se- 
riously Incommode  tbe  railroad  companies  in 
the  use  of  ttils  territory  for  yard  purposes; 
perhaps  to  an  octent  to  force  them  to  ilnd 
other  locations  for  their  yards.  There  Is  also 
evidence  that  the  Wisconsin  Omtral  has 
erected  upon  Third  avenue  an  exjMnsive  pa^ 
aenger  station,  but  not  in  reliance  iqkhi  the 
claimed  vacation  of  U87.  Whether  by  other 
authority.  Is  not  made  to  appear.  There  Is 
no  evidence  as  to  wbettier  the  defendant  did 
or  did  not  have  notice  of  the  passage  of  tibe 
repealing  ordinance  of  June,  1888,  btit  it  was 
stipulated  that  It  was  duly  published,  as  re- 
quired by  tbe  charter,  on  June  80, 1888.  The 
court  found  as  a  tect  that  between  October 
1.  1887,  and  S^tember  9,  1888,  no  step  was 
taken,  and  no  act  performed,  money  expend- 
ed, or  obligation  incurred,  by  the  defendant  In 
reliance  mwn  or  induced  by  tbe  passage  of 
tbe  vacating  ordinance  of  December  1,  1887, 
or  othw  acts  of  tbe  common  council  of  the  city 
of  Ashland  or  of  the  plalntifl,  growing  out  of 
or  connected  with  tbe  proposition  of  October 
1,  1887;  but  that  tbe  dtfendant  paid  to  the 
treasurer  on  September  9,  1888,  $2,307.82,  as 
ito  part  of  the  cost  of  excavatliv  Vaughn 
avenue  and  constructing  a  drain  or  box  cul- 
vert therein.  Judgment  was  entered  In  fsTor 
of  the  plaintiff,  the  result  of  which  was  to 
conunand  the  defendant  to  behave  toward 
Second  and  Fourth  avenaes  as  If  they  were 
streets,  instead  of  as  if  th^  were  Its  pn^ 
erty.  From  that  Judgment  the  defendant  ap- 
peals. 

Louis  Hanitch,  for  appellant  M.  9).  Dillon 
and  F.  J.  Oolignon,  for  respondent 

DODOB,  J.  <after  stating  the  facts).  This 
case,  having  been  presented  in  two  argu- 
ments, has  been  carefully  examined  and  re- 
examined, to  ascertain  whether  it  is  distin- 
guishable from  Ashland  v.  C.  &  N.  W.  By., 
105  Wla.  S98,  80  N.  W.  1101,  so  as  to  take  It 
out  of  the  rule  established  In  that  case.  We 
find  nothing  of  material  distinction.  The 
two  actions,  as  also  another  against  the  Wis- 
consin Central  Railway,  were  commenced  at 
tbe  same  time,  and  Issue  joined  by  practical- 
ly Identical  pleadings.  The  alleged  contract 
between  tbe  railroads  and  tbe  city  and  the 
action  of  the  council  and  th«[  dltlsensi  iritb 
reference  to  the  8tre@M'^^M^^1^{ir 
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lant  are  common  to  botb  actions.  The  proof 
as  to  occupation  of  the  streets  and  Interven- 
ing blocks  and  expenditure  of  money  thereon 
iB  Cor  all  legal  purposes  the  same,  although 
carried  somewhat  more  Into  detail  In  this  ac- 
tion. The  time  when  any  of  the  acts  were 
done  or  expenditures  Incurred  with  reference 
to  dates  of  ordinance  purporting  to  vacate 
the  streets  and  the  repeal  thereof  is  left  no 
less  vague  now  than  It  was  In  the  former 
case.  The  proof  of  acta  by  the  citizens  and 
hy  dty  officers  by  way  of  Insistence  upon 
right  of  passage  and  of  maintaining  side- 
walks on  Fourth  avenue  Is,  if  anything, 
stronger  and  more  deQnlte  In  this  record,  as 
also  is  the  proof  that  defendant  had  already 
established  its  depot  and  yards  In  their  pres- 
ent locality  before  any  of  the  acts  on  the 
part  of  the  city  council  now  urged  as  ground 
for  belief  in  the  abandonment  of  the  streets, 
tt  is  also  made  more  clearly  apparent  that 
the  portion  of  Fourth  avenue  on  which  an 
engine  house  and  certain  other  city  offices 
were  built— some  before  and  some  after  1887 
—was  not  Included  In  the  vacation  contract 
or  ordinance.  The  only  material  distinction 
consists  in  that  the  trial  court  in  the  former 
ease  decided  that  facts  were  established  to 
warrant  a  court  of  equity  In  arousing  equi- 
table estoppel,  while  in  this  case  the  trial 
court  has  decided  the  other  way.  In  the 
Northwestern  Case  we  were  obliged  to  de- 
cide that  there  was  a  clear  preponderance  of 
evidence  against  such  a  state  of  facts  as 
would  Justify  estoppel,  while  In  the  Instant 
case  we  need  only  to  And  absence  of  clear 
preponderance  in  favor  of  such  state  of 
facts.  As  a  result  of  such  comparison  of  the 
two  cases  we  cannot  but  consider  this  ruled 
by  the  former,  and  affirm  the  present  Judg- 
ment, if  the  rule  stare  decisis  is  to  control. 

Some  attempt— though  in  Justice  to  appel- 
lant's counsel  we  must  concede  not  a  very 
urgent  one — is  made  to  assert  that  we  held 
In  the  former  case  that  the  Illegal  action  of 
the  city  council  in  contracting  to  vacate  and 
In  enacting  vacating  ordinance  could  not  be 
given  weight  In  deciding  whether  the  con- 
duct of  the  city  and  of  the  appellant  had 
been  such  that  the  former  must  be  held  es- 
topped to  Insist  on  the  existence  of  these 
streets,  and  upon  such  assertion  to  predicate 
an  argument  against  the  soundness  of  the 
doctrine.  We  find  no  such  position  taken, 
as  is  apparent  from  the  opinion,  properly  un- 
derstood In  the  light  of  the  discussion  in  the 
case.  We — for  our  lamented  Brother,  Bar- 
deen,  J.,  spoke  for  the  court,  and  with  Its 
hearty  approval— first  declared  reaffirmation 
of  the  doctrine  of  Goodrich  v.  Milwaukee. 
24  Wis.  422,  436.  and  Paine  L.  Co.  v.  Osh- 
tosh,  80  Wis.  449.  61  N.  W.  1108.  that  acts 
and  conduct  on  the  part  of  a  city  might  be 
such  as  to  arouse  equitable  estoppel.  Then 
we  turned  to  the  principal  argument  of  the 
railway  company's  counsel— that,  because 
the  company  paid  money  for  grading  Vaughn 
avenue  as  a  consideration  for  a  pretended 


contract  to  vacate  certain  streets,  the  dty 
was  estopped;  which,  as  evinced  by  the  find- 
ings, was  a  principal  consideration  with  tlie 
trial  court  As  to  that  we  said  that  such  an 
attempted  contract  is  not  sufficient,  for  the 
reasons  there  well  stated.  To  hold  other- 
wise would  be  to  deny  all  efficacy  to  laws  re- 
stricting powers  of  city  officers;  would  place 
the  public  at  the  mercy  of  those  who  migbt. 
by  unprovable  means.  Induce  such  officers  to 
deliberately  break  such  laws.  We  did  not. 
however,  declare  that  the  attempted  vacat- 
ing of  streets  by  a  void  ordinance  might  not 
be  considered  in  association,  with  other  facts 
and  drcum&tances,  and  the  whole  be  held 
cogent  enough  to  bring  into  operation  an  es- 
toppel against  a  city.  That  we  had  no  soch 
Intention  Is  rendered  plain  by  the  very  con- 
text of  the  opinion,  pointing  out  that  there 
was  DO  clear  and  sufficient  proof  that  the 
railway  company  had  erected  any  structures 
or  incurred  any  considerable  expense  in  re- 
liance upon  that  attempted  vacation,  they 
being  chargeable  with  knowledge  of  Its  re- 
peal. The  necessity  of  proof  of  both  the  ia- 
equitable  conduct  of  the  city  and  great  and 
Irreparable  wrong  to  parties  honestly  and  la 
good  faith  relying  tboreon  la  well  and  prop- 
erly declared.  That  Is  forcibly  expressed  by 
the  courts  of  Illinois,  on  whose  dedaions  tiie 
doctrine  of  Paine  L.  Co.  v.  Oshkosh,  supra, 
largely  rested.  They  have  very  recently  bad 
occasion  to  insist  upon  great  caution  in  ap- 
plying it.  Catlett  V.  People,  151  III.  16.  24. 
37  N.  E.  853:  De  Kalb  v.  Lmiey,  193  III.  1S5. 
190.  61  N.  E  1036;  Shirk  v.  Chicago.  195  liL 
29S.  63  N.  E.  193.  See,  also.  Elliott  oa 
Streets  (1st  Ed.)  p,  660.  We  find  nothing  ia 
the  rules  of  law  laid  down  In  Ashland  v.  C. 
&  N.  W.  Ry.  with  which  we  cannot  now 
agree,  and  therefore  deem  It  controlling  In 
the  decision  of  the  present  CBa& 
Judgment  affirmed, 

MARSHALL,  J.  (dissenting).  If  the  ded- 
slon  of  this  case  had  been  strictly  confine>l 
as  it  might  well  have  been,  to  the  slniile 
question  of  whether  the  finding  of  fact  that 
appellant  did  not  change  Its  posIt]<Hi  on  th? 
faith  of  the  vacating  ordinance  prior  to  the 
repeal  thereof  is  against  the  clear  preponder- 
ance of  the  evidence,  I  could  concur  wiili 
my  Brethren.  Through  some  oversight.  di£- 
cult  to  understand,  the  facta  upon  which  the 
defense  of  equitable  estoppel  was  based  found 
no  place  in  the  findings  of  the  court,  and 
no  exceptions  were  preserved  covering  tJ:" 
omission.  Nevertheless  the  cause  was  twi(T> 
argued  here  as  if  the  question  were  t>efoTe 
UB  of  whether  the  Judgment  is  right  In  view 
of  the  facts  so  omitted  from  the  findins^ 
Counsel  for  appellant  presented  its  side  ot 
the  litigation  as  if  proper  exceptions  were 
iweserved,  and  counsel  for  re^ondent  Joined 
in  that  treatment  of  the  appeal.  A  re-ar^- 
ment  was  ordered  wholly  as  to  the  effect 
upon  the  judgment  of  the  J(^/^..f^  covered 
by  the  flndingfiig  tm^ydaaM'y^^lae^  snch  I 
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anroimd  factft,  and  upon  the  whole  case  de- 
cided that  DO  equitable  estopp^  waa  eetab- 
llshed.  In  that  situation  I  shall  do  as  all 
others  seem  to  have  done,— treat  the  case 
as  If  proper  ezeeptloiis  were  taken  and  pre- 
serred  in  the  record,  presenting  the  qaeetlon 
of  whether  an  equitable  estoppel  was  estab- 
lished by  the  facts  proved,  not  covered  hj  the 
court's  findings. 

I  concurred  in  the  decision  rendered  in 
Ashland  v.  C.  &  N.  W.  R.  Co.,  105  Wis.  398, 
80  "N.  W.  1101,  not  without  serious  mlsgiT- 
Inga  as  to  its  correctness.  BeconsideratiOD 
of  the  subject  here  Involved,  aided  by  a  clear- 
er presentation  of  the  same  facts  In  this 
case,  satisfies  me  that  error  waa  there  cotOr 
mitted  by  reason  of  a  failure  to  fully  com- 
prehend the  scope  of  the  doctrine  of  equi- 
table estoppel  as  applied  to  munldpalltiea 
I  will  endeavor  to  analyze  the  former  <q>in- 
ion  and  show  wherein  I  deem  it  Infirm.  That 
done,  there  will  be  little  need  to  discuss  the 
reasoning  of  the  court  upon  this  occasion, 
since  It  Is  not  pretended  that  the  present  de- 
cision does  more  than  affirm  what  waa  for- 
merly decided. 

Before  proceeding  to  discuss  the  former 
opinion,  however,  I  will  state  oMre  folly  than 
the  court  has  done  the  facts  of  the  case  as 
I  understand  them  to  appear  by  the  record. 
In  my  Judgment  the  statement  made  by  the 
court  does  not  tolng  into  clear  light  the 
strong  drcnmstances  from  which  arises  a 
conviction  that  It  would  be  unjust  to  compel 
tbe  appellant  to  vacate  the  situation  that 
It  has  occupied  and  enjoyed  for  some  16 
years.   The  statement  of  facts  now  made  la 
not  suE^sed  to  be  Id  any  way  contradictory 
to  that  made  by  the  court,  but  ratbo'  to  be 
sappIaneDtary  thereto.  The  trouble  with  the 
courtfs  statement,  from  my  view  of  the  case. 
Is  that  it  makes  the  vital  question  in  the 
litigation,  whether  appellant  did  anything  or 
failed  to  do  anything  under  the  vacation  or- 
dinance, BO  called,  of  December  1, 1887,  before 
receiving  notice  that  it  had  been  r^ealed. 
The  trial  court  bo  viewed  the  situation  in  the 
former  case,  as  did  .ilso,  in  my  judgment, 
tbis  court  upon  the  appeal.   The  same  is  ob- 
viously true  of  the  trial  of  this  case  below. 
In  my  judgment  such  circumstances  do  not 
necessarily  cut  any  figure  In  determlolDg  the 
ligbta  of  the  partlea 

Mncii  of  the  territory  within  the  limits  of 
tlie  dty  of  Ashland  Is  platted  and  occupied, 
and  has  been  tor  many  years.   Within  the 
territory  affected  by  this  litlgatiOD  the  streets 
cross  each  other  at  right  SDgles,  those  ex- 
tending back  from  Chequamegon  Bay  and 
nearly  at  right  angles  with  the  shore  there- 
of being  called  avenues.   Those  crossing  the 
same  and  running  nearly  parallel  with  the 
sbore  are  called  streets.   The  thoroughfare 
nearest  to  and  parallel  with  the  bay  is  called 
''Front  Street,"  while  those  parallel  therewith 
are    numbered   consecutively,  commencing) 
witb  Second  street   Fourth  avenue  Is  one  of 
tbe  iMlndpal  tborovghfares  ct  the  dty.  The 


width  thereof  Is  66  feet  Tbe  i^atted  blocks 
abutting  tho^on  are  300  feet  square.  The 
cross  streets  ere  66  feet  wid&  That  part  of 
the  avenue  particularly  Involved  here  la  be- 
tween Third  and  Sixth  streetB.  Such  avrauo 
is  one  of  the  streets  wlglnally  platted  and 
dedicated.  That  occurred  aa  ear^  as  1857, 
and  the  avenue  was  then  named  "Madlaon 
Avenue."  In  1887  the  name  was  dianged  to 
"Fourth  Avenue."  It  extended  back  from 
the  bay  in  a  southerly  direction,  through  a 
thickly  populated  and  business  part  of  the 
city,  about  one  and  a  tialf  miles.  Appellant^a 
tracks  extend  across  the  territory  between 
Third  and  Sixth  streets,  crossing  Fourth  ave- 
nue^ That  part  of  such  avenue  between 
Front  and  Third  streets,  prior  to  1890,  was 
prepared  for  public  travel,  and  has  since  been 
used  for  that  purpose.  That  part  lylt^  south 
of  Sixth  street  was  also,  prior  to  1890,  so 
prepared,  and  has  ever  since  been  so  used. 
Dp  to  1892  that  part  of  the  avenue  between 
Third  and  Sixth  streets  had  not  been  so 
improved,  but  the  surface  thereof  was  level 
and  had  been  customarily  used  for  travel. 
In  1892  the  plainttff  built  a  sidewalk  upon 
the  west  side  of  the  avenue  from  Fourth 
street  to  Sixth  street  which  remained  in 
place  till  February  9,  1897,  when  it  was  re- 
moved by  defendant's  predecessor.  It  has 
not  since  been  restored.  In  189S  defendant's 
predecessor  constructed  a  railroad  track 
through  the  corporate  limits  of  plaintiff. 
About  1887  such  track  was  connected  with 
those  of  three  other  railroad  companies  with- 
in such  limits,  for  the  mutual  convenience 
of  all,  to  wit  the  Northern  Pacific  Railway 
Company,  defendant's  predecessor,  the  Chi- 
cago, St  Paul,  Minneapolis  &  Omaha  Ball- 
way  Company,  the  Milwaukee,  Lake  Shore  & 
Western  Railway  Company,  and  the  Wiscon- 
sin Central  Railway  Company.  In  1887  those 
companies  proposed  to  plaintiff  to  contribute 
$5,000  for  tbe  improvement  of  Vaughan  ave- 
nue, a  street  running  parallel  with  Fourth 
avenue  and  located  two  blocks  and  tbe  width 
of  one  street  westerly  therefrom,  on  condl* 
tlon  that  the  city  should  vacate  portions  of 
certain  streets  and  alleys,  including  that  part 
of  Fourth  avenue  between  Third  and  Sixth 
streets  Involved  In  this  litigation.  The  offer 
was  accepted  by  resolution  of  the  city  coun- 
cil. That  resolution  provided  for  the  Im- 
provement of  Vaughan  avenue  and  the  doing 
of  much  other  work  contemplated  by  the 
proposition  of  the  railway  companies.  The 
resolution  further  provided  that  upon  the  con- 
templated Improvements  being  made  meas- 
ures should  be  takeo  to  vacate  streets  and 
alleys  as  suggested  by  the  railway  compa- 
nies. December  1,  1887,  pursuant  to  the 
agreement  between  the  railway  companies 
and  the  city  thus  made,  the  latter  passed  and 
caused  to  be  published,  intending  to  exhaust 
Ite  jurisdiction  In  tbe  premises,  an  ordinance 
In  form  vacating  those  parts  of  streets  and 
alleys  agreed  to  be  vacated,  Includit^  that 
'  part  of  Fourth  aveiiaeeiiH«4LjMi^ti)m!^.The 
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nllwsy  eomp&nles,  wlfiihi  a  reasonable  time 
tbereafter,  complied  wltli  tb»  agreement  on 
their  part  aa  to  paying  the  expense  of  Im- 
proving Vaoglian  avenne.  In  1888  plaintiff, 
treating  that  part  o£  Fourth  arenne  which  It 
had  attempted  to  vacate  as  no  longer  a  pub- 
lic thoroughfare,  consCmcted  a  city  building 
immedlatdy  soutb  of  Third  street,  aitlrely 
obstrocting  the  arenue  from  anch  street 
norfli  to  the  railway  track.  Appellants  pred- 
ecessor, r^ardlng  the  streets  which  the  dty 
had  attempted  to  vacate  aa  abandoned  tor 
public  purposes,  expended  a  large  sum  of 
money  In  the  arrangement  of  its  tracks  and 
buildings  for  the  purpose  of  conducting  Its 
bnalneea  the  dty,  the  outlay  ^tending 
orer  a  period  of  more  than  ten  years.  It 
will  be  irreparably  damaged  If  the  statos  of 
things  thus  created  be  now  changed.  The 
attitude  of  the  city  and  people  thereof  prkn- 
to  and  at  the  time  of,  and  for  years  subse- 
quent to,  the  Tacatlon  proceedings,  was  such 
as  to  Indicate  a  general  desire  that  the  rail- 
way companies  should  locate  their  yarda^ 
depot  grounds  and  station  facilities  a«  they 
were  located.  The  necessary  result  of  such 
location,  as  could  easily  have  been  seen  from 
the  outset,  was  the  obstruction  of  Fourth, 
Third  and  Second  avenues  between  Third 
and  Sixth  streets,  and  the  disuse  tiiereof, 
within  such  territory,  as  public  streets.  Ap- 
pellant's predecessor  paid  Into  the  city  treas- 
ury, as  its  proportion  of  the  cost  of  improv- 
ing Vaughan  avenue  as  aforesaid,  $2,307.32. 
The  city  has  never  repaid  or  ofiFered  to  re- 
pay that  mon^.  The  other  railway  compa- 
nies paid  tbeir  due  propwtion  of  the  cost 
of  the  ini^rovement  as  before  Indicated. 
Such  Improvement  made  necessary  the  incur- 
rence of  considerable  expense  in  constructing 
a  bridge  for  appellant's  track  over  Vaughan 
STOUue.  All  the  companlee  laid  out  their 
yards  and  constructed  their  depots  and  sta- 
tion facilities  with  reference  to  the  streets 
and  alleys,  obstructed  as  aforesaid,  having 
been  abandoned  as  ways  for  public  travel. 
Tbe  attitude  of  the  city,  indicated  by  its  pla- 
cing its  own  buildings  In  the  street,  was 
continued  In  various  ways.  In  1890  it  built 
an  addition  to  tbe  dre  tiall  In  Fourth  avenue. 
In  1892  It  constructed  therein  a  storage  shed 
west  of  the  hall.  The  bnildlngs  at  this  time 
occupied  nearly  the  whtde  width  of  the  ave- 
nue. In  1882  It  built  a  hay  sbed  at  tbe  rear 
of  the  Are  hall  in  the  center  of  the  avenue. 
In  1894  It  moved  a  building  Into  the  avenue, 
where  It  has  since  remained  and  been  used 
as  a  street  commlsstoner'a  office.  The  vaca- 
tion ordinance  of  1887  was,  June  26,  1888, 
in  form  repealed,  but  no  personal  ^kotlce 
thereof  was  ever  given  to  the  defendant'a 
predecessor,  nor  was  such  predecessor  dis- 
tinctly notified  that  the  city  would  insist  up- 
on restoring  Fourth  avenue  to  the  public  use 
where  it  was  supposed  to  have  been  vacated 
or  abandoned,  till  May  1901.  That  notifica- 
tion was  not  followed  up  by  any  disturbance 
of  appelant  On  tbe  oontraty,  in  1895  tbe 


city  and  the  dtlsens  oC  Ashland  requested 
the  railway  companies,  in  view  of  the  streets 
having  bem  vacated  or  the  companies  hav- 
ing be&i  permitted  to  use  the  same  as  part 
of  their  depot  grounds  in  the  manner  before 
stated,  to  remove  tbetr  pile  bridges  over 
Vauglian  avaine  and  replace  tiiiem  wltb  steel 
structures.  Defendant  CMnpIied  at  an  ex- 
pense of  f3,D00.  Since  1887  tbe  railway  com* 
panics  have  remained  in  undisturbed  posses- 
sion of  tiie  streets  covered  by  the  vacation 
proceedings,  and  during  all  that  time  have 
proceeded  opealj  with  tbe  -watk  of  arranging 
tracks  and  other  station  facUltiee,  exp^dlng 
In  doing  so  the  following  sums:  Defendant, 
about  $30,000.  The  Chicago  ft  North-West- 
em  Railway  Company,  $D0,000.  The  Wiscon- 
sin Central  Railway  Company,  some  975,000. 
Part  of  such  expense  was  Incurred  In  the 
construction  of  an  expensive  stone  depot, 
which  entirtiy  obstnicts  Third  avenue.  In 
the  meantime  Second  avenue  has  been  ob- 
structed by  a  freight  house,  by  the  warehouse 
of  the  Armour  Packing  Company,  and  otlier 
structures.  If  It  shonld  now  be  hdd  that 
defendant  has  no  right  to  use  Fourth  avenue 
in  any  way  Inconsistent  with  the  use  thereof 
aa  a  public  street,  It  would  be  obliged  to  re- 
arrange Its  entire  station  fadlltlest  and  Buffer 
Irreparable  loss. 

The  foregoing  shows  that  as  early  as  18S7 
appellant's  predecessor  and  its  assodate  rail- 
way companies,  whidi  included  all  tbe  rail- 
way Intoests  in  one  of  the  most  Important 
cities,  as  regards  commerce,  in  the  state,  in- 
volving to  a  great  extent  investments  of  mil* 
Hons  of  dollars,  and  the  people  and  govern- 
ing authorities  of  such  dty  evinced  a  desire 
that  the  station  fadiitles  ot  all  of  such  rail- 
way companies  should  be  located  together 
within  the  corporate  limits  of  such  dty,  sub- 
stantially as  they  were  located,  making  nec- 
essary the  interruption  of  the  use  of  tbe 
streets  now  complained  itf.  At  tbe  early 
date  mentioned  there  was  an  occupancy  ot 
the  streets  In  such  a  way  as  to  plainly  Indi- 
cate that  It  was  intended  to  be  permanent 
and  to  indicate  to  any  ftilr-mlnded  man  Hiat 
the  conduct  of  tbe  railway  companies  in  tbat 
regard  was  grounded  upon  a  supposed  gen- 
eral consent  tliereto  by  all  interested  par- 
ties, public  and  private.  From  that  time  on 
till  the  commencement  of  this  action,  cover- 
ing a  pnlod  of  some  13  years,  there  was  not 
a  moment  that  the  city  and  every  dtlxen 
thereof  specially  Interested  did  not  bave  a 
cause  of  action  against  appellant's  predeces- 
sor and  also  against  Its  associate  railway 
companies  on  account  of  the  encroachment 
of  ttte  streets  mentioned.  Tet  no  move  was 
made  to  seriously  challenge  tbelr  right  to 
continue  anch  occupancy.  Not  only  was  no 
such  move  made  during  that  long  period,  but 
throughout  the  whole  time  theee  were  af- 
firmative acts  by  the  dty,  and  assent,  by 
not  objecting,  to  acts  of  private  parties  In 
treating  the  streets  in  qnfl^tlfm^uiA^ndoned 
as  regards  the  ^l^^'Si^tiyU&liftKA  con- 
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duct  on  tlie  whole  being  inconsistent  with 
any  other  reawnable  theory  than  that  the 
city  recognized  the  right  of  the  railway  oom- 
panlea  to  maintain  their  station  fadlltieB  as 
arranged.  During  that  period  the  improve- 
ments by  the  railway  companies,  to  enable 
them  to  properly  perform  their  quasi-public 
duties,  exceeded  $100,000;  and  the  value  of 
property  within  the  city  so  IncreaBed  that  to 
change  the  location  of  the  yards  and  make 
new  arrangements  to  properly  exercise  the 
railway  franchises,  would  entail  not  only  loss 
of  most  of  the  money  expended  In  the  old 
location,  but  a  very  large  sum  in  addition. 

How  radically  the  decision  In  the  former 
case  in  the  trial  court  and  that  upon  ap- 
peal, and  the  ded^on  In  this  case  in  the 
trial  court  and  this  as  well,  failed  to  apply 
to  the  entire  situation  thus  pictured  the 
broad  doctrine  of  equity,  that  in  dealing  with 
the  subject  of  whether  the  public  should  be 
held  to  have  lost  a  right  by  reason  of  its 
baring  been  superseded  by  an  overpowering 
equity  the  chancellor  does  not  look  merely 
to  lapse  of  time  or  any  particular,  circum- 
stance by  Itself,  but  to  all  the  circumstances 
bearing  on  the  question,  the  full  scope  of 
the  inquiry  being  this:  In  view  of  the  whole 
situation  what  does  right  and  Justice  require 
(Paine  L.  Co.  v.  Oshkosb,  89  Wis.  449,  61 
N.  W.  1106),  can  beat  be  made  plain  by  show- 
ing by  the  findings  In  the  two  cases  what 
the  trial  judges  conceived  were  all  the  vital 
facts  for  equitable  cognisance.  Here  Is  a 
etynopslB  of  the  findings  In  the  first  case,  so 
far  as  they  effect  the  subject  of  equitable 
estoppel:  First,  in  1887  the  railway  corpora- 
tions and  the  city  of  Ashland  agreed  that  the 
latter  would  vacate  specific  parts  of  streets 
and  alleys,  Including  that  part  of  Fourth 
avenue  in  controversy*  and  In  conrideratloa 
thereof  the  former  would  pay  the  expenses 
of  certain  Improvements  of  Vaughan  avenue. 
Second,  in  December,  1887,  the  city  in  form 
by  ordinance  performed  Its  part  of  said  agree- 
ment Third,  In  1888  the  dt?  repealed  the 
vacation  ordinance.  Fourth,  the  defendant's 
predecessor,  relying  upon  the  vacation  pro- 
ceeding expended  large  sums  of  money  in 
the  construction  of  its  yards  and  in  paying 
for  the  Imi^vement  of  Vaughan  avenue. 
Conclusion:  The  city  of  Ashland  is  estopped 
from  claiming  that  the  said  portion  of 
Vanghan  avaine  In  controTersy  U  a  public 
street 

Thus  it  will  be  seen  ^at  the  whole  case 
was  made  to  depend  on  whether  the  railway 
companies,  relying  upon  the  validity  of  the 
vacation  proceedings,  were  induced  to  occupy 
a  position  from  which  they  could  not  re- 
cede without  Irreparable  loss.  The  general 
attitude  of  the  city  and  the  public  for  a 
period  of  more  than  10  years,  indicating  that 
the  occupancy  of  the  street  by  the  railway 
companies  was  acquiesced  in  and  regarded 
as  permanent,  and  the  expenditure  by  the 
railway  c<»npanies  of  large  sums  of  money, 
the  expenditure  extending  over  the  whole 


period  mentioned,  without  any  attempt  be- 
ing made  by  the  city  or  any  private  persou 
interested  to  challenge  the  occupancy  of  tha 
streets,  were  not  taken  notice  of  at  all.  As 
the  case  was  decided,  if  the  railway  com- 
panies did  not  acquire  an  overpowering  eq- 
uity solely  by  reason  of  having  acted  on  the 
faith  of  the  vacation  proceedings,  they  did 
not  possess  any  such  equity.  It  seems  that 
argument  is  unnecessary  to  demonstrate  that 
such  a  view  excluded  the  most  powerful  fac- 
tors in  the  case  in  building  up  an  equitable 
right  in  favor  of  the  railway  companlea 
When  the  case  came  here  the  Judicial  vision 
was  not  In  the  least  broadened,  as  will  clear- 
ly appear  from  what  follows. 

Speaking  of  the  basis  for  the  equitable 
estoppel  claimed,  as  this  court  understood 
the  matter,  It  was  said: 

"The  alleged  estoppel  is  based  upon  the 
finding  that  the  city  and  the  railroad  com- 
panies entered  into  an  agreement  by  which 
the  city  agreed  to  vacate  the  street,  and  the 
companies  to  pay  for  certain  specified  im- 
provements in  other  streets."  Ashland  v.  C. 
&  N.  W,  R.  Co.,  105  Wis.  398,  80  N.  W.  1101 
(page  403,  100  Wis.,  and  page  1103,  80  N.  W.). 

The  court  then  said,  in  effect,  that  no  es- 
toppel could  legitimately  rest  on  such  an 
agreement  tor  the  following  reasons:  First 
The  railway  compaules  knew  that  the  city 
did  not  possess  power  to  make  the  agreement 
Second.  The  railway  companies  knew  or  were 
bound  to  know  that  the  vacation  proceedings 
were  ultra  vires  and  void.  Third.  The  Vail- 
way  companies  knew  or  were  bound  to  know 
that  the  vacation  ordinance  was  repealed  on 
June  26,  1888.  Fourth.  There  is  no  evidence 
that  the  railway  companies  took  any  action 
under  the  vacation  ordinance  prior  to  the  re- 
peal. Fifth.  Whatever  was  done  by  the  rail- 
way companies  was  done  in  reliance  upon  the 
void  contract  to  vacate,  which  does  not  con- 
stitute a  colorable  basis  for  an  equitable  es- 
toppel. Qeneral  conclusion,  based  on  the  de- 
cided propositions:  It  appears  neither  that 
the  city  abandoned  its  right  to  the  street 
nor  was  guilty  of  any  delay,  nor  did  any  act 
upon  which  tha  defendant  railway  company 
or  Its  predecessor  had  a  right  to  rely.  That 
is,  as  I  understand  it  that  the  city  was  not 
guilty  of  any  such  delay,  nor  did  any  such 
act  because  the  defendant  was  bound  to 
know  that  the  agreement  of  the  city  to  va- 
cate the  streets,  and  the  vacation  proceed- 
ings, were  void.  In  that  not  only  did  the 
court  overlook  the  real  basis  in  the  evidence 
for  an  equitable  estoppel,  but  wrongly  as- 
sumed, It  seems,  that  merely  because  the  va- 
cation proceedings  were  void  they  could  not 
form  the  basis  for  an  equitable  estoppel. 

There  Is  ample  authority  for  the  position 
that  an  ultra  vires  act,  strictly  so  called,  of  a 
municipality,  forms  no  legitimate  basis  for 
an  equitable  estoppel  because  of  the  presump- 
tion of  law  that  every  one  knows  the  limlta- 
tlcKis  upon  corporate  power..  That  does  not 
apply  to  acts  witii&igi(HBtwrM«(^tiimQrol<i 
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becanse  of  some  Illegal  manner  of  execution. 
Bwih  acti  are  commonly  spoken  of  as  ultra 
Tires,  but  tbey  are  not  so  within  the  re- 
stricted meaning  of  tbat  term  applicable  to 
the  rule  to  which  the  court  r^^rred.  That 
meaning  Is,  "beyond  the  capacity  of  the  cor- 
poration to  do  at  all."  27  Am.  &  "Eng.  Ency. 
Law,  3&2,  353.  When  the  corporation  has 
power  to  act— It  was  conceded  hy  the  court 
the  city  of  A&hland  had  power  to  vacate 
streets— but  falla  to  exercise  that  power  In  a 
legal  way,  equities  In  favor  of  private  par- 
ties may  be  based  thereon.  The  difference 
between  the  two  situations  will  be  found  on 
examination  to  be  the  key  to  the  dicrerence 
In  results  in  cases  where  an  equitable  es- 
toppel against  a  municipal  corporation  was 
asswted.  In  Snyder  v.  City  of  Mt.  Pulaski, 
179  III.  397.  82  N.  R  62,  44  L.  R.  A.  407,  it 
was  said  that  no  equitable  eatoi^l  can  arise 
from  an  act  of  municipal  authorities  without 
authority  of  law.  In  Seeger  v.  Mueller,  133 
111.  86-05,  24  N.  a  513,  the  court  said: 

"No  estoppel  can  ordinarily  arise  from  the 
act  of  a  municipal  corporation  or  officer  done 
in  violation  of  or  without  authority  of  law. 
Every  person  Is  presumed  to  know  the  nature 
and  extent  of  the  powers  of  municipal  offi- 
cers, and  therefore  cannot  be  deemed  to  have 
been  deceived  or  misled  by  acts  done  without 
legal  authority." 

It  must  be  easily  seen  that  the  principle 
of  those  cases  should  not  have  been  applied 
here,  first,  because  the  attempted  vacation  of 
the  Street  was  not  an  act  beyond  the  scope 
of  corporate  power;  and  second,  becanse  the 
equitable  estoppel  was  not  dependent  upon 
the  vacation  ordinance  as  a  basis,  but  np- 
on  the  general  conduct  of  the  city  and  all 
tbe  circumstances  whereby  the  railway  com- 
panies finally  came  to  tbe  position  from 
which  they  could  not  retire  without  Irrepara- 
ble loss.  The  equitable  right  of  the  railway 
companies  might  be  sustained  and  the  vaca- 
tion ordinance  and  Its  repeal  left  entirely  out 
of  view.  Here  Is  tlie  broad  principle  govern- 
ing tbe  matter,  as  stated  by  tbe  Illinois  court 
and  approved  by  this  court  in  Paine  L.  Co.  v. 
Oahkosh.  supra: 

"Where  the  public  have  long  withheld  the 
assertion  of  control  over  streets,  and  private 
parties  have  been,  by  the  acts  of  those  rep- 
resenting  the  public,  Indoced  to  l)^eve  the 
streets  abandoned  by  the  public,  and  on  the 
faith  of  that  belief,  and  with  tbe  acquies- 
cence of  those  representing  the  public,  they 
have  placed  themselves,  by  making  structures 
or  Improvements  in  ihe  street,  in  a  situation 
whCTe  they  must  sufTer  pecuniary  loHi  If 
those  representing  the  public  be  allowed  after^ 
wards  to  all^e  that  the  street  was  not  aban- 
doned, the  doctrine  of  equitable  estoppel  may 
be  applied."  Lee  v.  Town  of  Mound  Station, 
118  111.  304,  317,  8  N.  B.  759. 

It  seems  to  me  that  the  determination  of 
the  former  case  as  if  tbe  equities  of  the  rail- 
way company  depended  solely  on  whether 
th^  had  any  standing  In  a  court  of  equity 


since  their  conduct  was  based  on  a  void  con- 
tract, is  BO  clearly  wrong  that  it  should  not 
stand  In  the  way  of  a  reconsideratlaa  of 
the  whole  subject  upon  this  appeal. 

The  trial  court  lu  this  case,  guided  by 
the  decision  upon  the  former  appeal,  very 
naturally  overlooked  everything  bearing  on 
the  question  of  equitable  estoppel  except, 
first,  whether  the  vacation  proceed  logs  were 
ultra  vires,  and  second,  whether  any  act  was 
done  by  appellant  on  the  faith  of  such  vaca- 
tion proceedings  before  the  repealing  ordi- 
nance. This  court  having  said  that  the  va- 
cating ordinance  was  ultra  vires  and  so 
could  not  be  referred  to  as  a  basis  for  an 
equitable  estoppel,  the  trial  court  of  course 
felt  bound  to  follow  It  That  of  itself  was 
fatal  to  appellant's  position.  There  was  but 
one  other  phase,  as  has  been  seen,  which, 
within  the  limits  of  the  former  decision, 
could  In  any  event  cut  any  figure.  That 
was  whether  appellant  did  anything  or  fail- 
ed to  do  anything  in  good  faith  relying  tqh 
on  the  validity  of  the  vacation  ordinance 
before  ^e  repeal  thereof.  That  the  court 
very  properly  felt  bound  by  the  former  de- 
cision to  decide  In  favor  of  resiwndent 

My  Brethren,  in  endeavoring  to  meet  one 
of  my  criticisms  of  tbe  former  declalon, 
say: 

"We  did  not  declare  that  the  attempted 
vacating  of  streets  by  a  void  ordinance 
might  not  be  considered  In  association  with 
other  facts  and  circumstances,  and  the 
whole  be  held  cogent  enough  to  bring:  Into 
operation  an  estoppel  against  the  city.  That 
we  had  no  such  intention  is  rendet^  plain 
by  the  very  context  of  the  opinion,  pointing 
oot  that  there  was  no  clear  and  sufflfdent 
proof  that  the  railway  company  had  erect- 
ed any  structures  or  Incurred  any  considera- 
ble expense  In  reliance  upon  that  attempted 
vacation,  they  being  chargeable  with  knowl- 
edge of  Its  repeal." 

I  am  unable  to  understand  the  former 
opinion  that  way,  but  whether  the  court's 
view  be  right  or  not  It  Is  manifest  by  the 
reasoning  of  my  Brethren  that  they  under- 
stand that  tbe  court  on  the  former  occasion 
went  no  further  than  to  assume,  without 
deciding,  that  acts  might  have  been  done 
by  the  railway  companies  In  good  faith  re- 
lying upon  tbe  validity  of  the  vacation  pro- 
ceedings, which  would  have  given  the  com- 
panies a  standing  in  a  court  of  equity,  but 
that  they  did  no  such  acta.  My  own  view  is 
that  the  effect  of  the  former  opinion  is  this: 
The  vacation  ordinance  was  void;  therefore  no 
equitable  estoppel  could  be  predicated  there- 
on. However,  If  tbe  void  ordinance  could 
form  the  basis  for  an  equitable  estoppel  up- 
on proof  being  made  that  the  railway  com- 
pany changed  ito  position  in  reliance  there- 
on, there  was  no  such  proof  In  the  record. 
Neither  formerly,  nor  on  the  present  occa- 
sion did  the  court  give  due  weight  to  all  the 
circumstances  characterizing  the  occupancy 
of  the  street  byDiMWefft^W^^^igBdies.  its 
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undistnrbAd  chanicter  tfaroa^h  a  period  of 
more  than  ten  years,  the  posltlTe  acts  of 
encoDTagement  on  the  part  of  the  city  to 
continue  occupancy  by  conducting  tbe  pub- 
lic affairs  aa  If  the  streets  occupied  by  the 
companlee  were  no  longer  public  thorough- 
fares, the  final  creation  of  a  situation,  tbe 
growth  of  which  could  have  been  easily 
stopped  at  the  outset  before  any  considera- 
ble outlay  had  been  made  by  the  railway 
companies,  which  cannot  be  retired  from 
without  enormous  loss. 

X  need  not  say  more  to  make  my  position 
ap[>ear  clear.  If  I  were  to  view  this  case 
from  the  narrow  standpoint  of  whether  the 
appellant  in  good  faith  changed  Its  position 
relying  upon  the  validity  of  the  vacating 
ordinance,  either  before  or  after  the  repeal 
thereof,  my  conclusion  would  be  in  har- 
mony with  that  of  iny  Brethren.  But  look- 
ing at  all  the  circumstances  bearing  upon 
appellant's  right,  It  seems  that  one  of  the 
flrtrongest  cases  is  presented  upon  the  record 
before  na  for  the  application  of  the  doctrine 
of  equitable  estoppel  that  can  be  found  in 
the  books.  As  held  in  Palae  L.  Oo.  v.  Osh- 
kosh,  the  principal  inquiry  In  all  thto  class 
of  cases  is.  In  view  of  all  the  circumstan- 
ces does  justice  require  an  equitable  estop- 
pel to  be  raised  againit  the  public? 

OASSODAY,  O.  J.  I  concur  In  the  opin- 
ion of  my  Brother  MARSHALL 


STRAIT  V.  CITY  OF  EUREKA. 

(Supreme  Court  of  South  Dakota.   Oct  T* 

1003.) 

MUNICIPAL  CORPORATIONS— DEFEOTIVB  SIDB- 
WALKS— PLEADING— OBJECTIONS  AT 
TRIAL-DIRBX3TINO  VBRDICT. 

1.  Where  a  complaint  elaimiiig  damages  for 
injuries  sustained  on  a  sidewalk  Is  objected  to 
on  the  Introduction  of  evidence  aa  not  stating 
a  cause  of  nc-tion,  the  Supreme  Court,  to  sus- 
tain it,  will  indulee  every  reaaonable  presump- 
tiim*  and  judicially  notice  that  the  stmtnte  re- 
quires Incorporated  cities  to  keep  th^  streets 
m  repair. 

2.  The  pourt  will  entertain  an  objection  at 
the  trial  t^hat  a  i^eading  does  not  state  facts  to 
constitute  a  cause  of  action  only  when  it  is  in- 
capable of  being  made  good  by  amendment. 

3.  A  complaint  in  an  action  against  a  city 
for  injuries  on  a  sidewalk,  alleging  the  defective 
condition  of  the  walk,  that  the  defect  was 
known  to  the  municipal  officers,  and  ttiat  plaio- 
tifl  was  Injured  while  passing  along  the  walk, 
without  any  fault  of  his.  Is  sufflcient  as  against 
an  objection  at  the  trial  that  it  does  not  state 
facts  to  constitute  a  cause  of  action. 

4.  Where  an  injury  sustained  by  plaintiff  nev- 
er kept  him  from  his  place  of  business,  or  ma- 
terially interfered  with  his  usual  employment, 
evidence,  in  an  action  to  recover  for  loss  of 
time,  as  to  the  damages  sustained  therefrom,  is 
incompetent. 

5.  Where,  in  an  action  against  a  city  for  In- 
jnriea  on  a  defective  sidewalk,  the  evidence 
tails  to  show  the  defendant's  duty  to  keep  the 
particular  filace  in  repair,  or  that  its  officers 
knew  or  might  have  known  of  the  defect,  with 
which  plaintiff  was  familiar,  a  motion  to  direct 
a  verdict  for  defendant  should  be  granted. 

T 1  Bae  PlMding.  vol.  M,  Cmt.  Dig.  >  UN. 


Appeal  from  Carcult  Ootirt,  McPherson 
County;  Loring  B,  Qaffy,  Judge. 

Action  by  Dyer  B.  Strait  against  tbe  city 
of  Eureka.  From  a  judgment  tot  plaintiff, 
defendant  appeals.  Reversed. 

O.  N.  WlUiamson,  for  appellant  T. 
Boucher,  for  retvondent 

FULLER,  J.  By  an  exception  to  the  action 
of  the  trial  court  in  overruling  the  defend- 
ant's objection  to  the  introduction  of  any 
testimony  on  the  part  of  plaintiff,  we  are 
first  called  to  determine  whether  facts  suf- 
ficient to  constitute  a  cause  of  action  are 
stated  in  the  following  complaint:  "That 
tbe  defendant,  dty  of  Eureka,  is  a  municipal 
corporation,  organized  under  the  law  of  this 
state  approved  March  6,  1890,  the  act  being 
chapter  37  of  the  Session  Laws  of  said  year. 
That  OB  the  10th  day  of  October,  1901,  and 
for  more  than  a  year  prior  thereto,  the  side- 
walk of  said  city  in  front  of  the  Merchants' 
Hotel  on  Market  street  In  said  city  was  and 
bad  been  grossly  defective  in  construction, 
rotten,  and  badly  out  of  repair  and  danger- 
ous. That  said  defects  were  well  known  to 
said  city  and  to  the  mayor,  marshal,  police- 
men, and  other  ofilcers  of  the  defendant  for 
more  than  a  year  prior  to  said  date.  That 
on  October  10,  1901,  the  plaintiff,  while  pass- 
ing along  said  sidewalk,  without  any  fault 
or  negligence  on  his  part,  stepped  upon  a 
short  board  or  patch  therein,  which,  being 
rotten,  and  negligently  secured  to  an  old  and 
rotten  stringer,  turned  over,  and  the  plain- 
tiff, without  any  fault  of  bis,  fell  through 
the  hole  thus  made,  a  distance  of  some  tiiree 
feet,  to  the  ground  below,  and  thereby  great- 
ly Injured  his  foot,  and  otherwise  Injured  hla 
body,  whereby  he  was  caused  great  pain  and 
suffering  for  more  than  a  month  thereafter, 
and  from  which  he  has  not  yet  wlu>lly  rfr* 
covered.  The  plaintiff,  besides  the  pain 
which  he  suffered  by  reason  of  said  acci- 
dent was  thereby  rendei«d  unfit  for  work 
or  business  for  more  than  thirty  days,  to 
his  damage  in  the  sum  of  three  hundred 
dollars.  Wherefore  the  plaintiff  prays  Judg- 
ment In  his  favor  and  against  tbe  defendant 
in  the  sum  of  three  hundred  dollars,  and  for 
his  costs  and  disbursements  herein."  One 
who  pleads  to  the  merits  and  goes  to  trial 
without  demurring  greatly  impairs  his  right 
to  question  the  sufficiency  of  facts  stated  in 
a  complaint  by  objecting  to  the  Introduction 
of  any  evidence.  It  Is  only  when  a  pleading 
is  incapable  of  being  made  good  by  amend- 
ment that  the  court  should  entertain  the  ob> 
Jectlon  here  relied  upon.  Stutsman  County 
V.  Mansfield,  6  Dak.  78,  37  N.  W.  304;  John- 
son T.  Burnslde,  S  S.  D.  230,  62  N.  W.  1057; 
Anderson  t.  Alsetb,  6  S.  D.  666,  62  N.  W. 
4SS.  To  sustain  a  complaint  first  objected 
to  at  the  trial  on  the  ground  that  facts  suf- 
ficient to  constitute  a  cause  of  action  are 
not  stated,  this  cour^^^^^^^er^^. 
sonable  presumption,  ana  jiml^IljDr'- 
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tbat  file  itatate  makee  It  the  doty  of  Incor- 
porated cities  and  towne  to  keep  thdr  side- 
walka  In  good  repair.  In  tbe  absence  of  a 
demurrer,  or  motion  to  make  more  definite 
and  certain,  tbe  objection  was  properly  over- 
ruled. Eirst  upon  all  the  testimony  offered 
In  support  of  tbe  complaint,  and  again  when 
both  BldM  had  rested,  comuel  for  the  city 
moved  fbr  tibe  direction  of  a  verdict  as  fol- 
lows:  "First.  That  there  la  no  evidence  to 
show  that  the  dty  or  any  of  Its  officers  bad 
any  notice  m  knowledge  of  any  d^ect  In  12ie 
sidewalk  where  the  plaipOff  Is  alleged  to 
have  been  Injured  at  or  before  the  allq^ 
injury.  Second.  Tbat  th«re  Is  no  evidence 
to  ahow  tbat  the  sidewalk  upon  which  tbe 
plaintiff  claims  to  have  been  Injured  was  a 
public  sidewalk  of  the  dty  of  Bureka,  and 
undCT  the  control  and  diarge  of  tbe  officers 
of  the  dty  as  such.  Third.  Tor  the  reason 
that  the  evidence  shows  that  the  onl;f  person 
who  had  any  knowledge  of  any  defect  in  tbe 
sidewalk  at  the  time  of  the  alleged  injury 
was  the  plalntU^  and  that  said  plaintiff,  ac- 
cording to  his  own  testlmoDy,  knew  at  the 
time  of  the  Injury,  and  for  a  long  time  prior 
thereto,  the  condition  of  this  particular  board 
that  he  stepped  upon,  and  had  fnll  knowledge 
of  ito  then  eolation,  and  was  guilty  of  con- 
tributory negligence.  Fourth.  For  the  reason 
that  there  is  no  competent  evidence  hen  in 
this  case  to  show  that  the  platntlfl  suffered 
any  dami^^  whatever  by  reason  of  the  al- 
leged injury  sought  to  be  recorered  tor,  there 
not  being  any  evidence  to  ahow  that  during 
any  of  this  time  he  was  prevented  from 
carrying  on  his  usual  avocation;  and  the  evi- 
dence does  in  fact  ahow  that  he  carried  on 
his  usual  avocation  during  all  the  time  sought 
to  be  recovered  for."  By  reason  of  physical 
inflrmitles  it  appears  from  the  undisputed 
testimony  that  plaintiff  prior  to.  and  at  the 
time  mentioned  in  the  complaint  walked 
with  Grntches,  and  without  tiielr  use  was 
unable  to  stand.  A  sidewalk  In  good  repair 
and  five  feet  in  width  was  maintained  along 
the  street  in  front  of  the  hotel  where  plain- 
tiff, by  falling,  sprained  his  right  ankle  and 
sustained  a  slight  injury  to  one  of  his  wrists. 
The  accident  appean  to  have  been  occasion- 
ed by  the  tomlng  of  a  plank  averaging  about 
four  inches  in  width  and  three  feet  long, 
upon  which  he  had  placed  one  cmtdi  and 
his  right  foot  In  step^K  aside  to  let  another 
person  pass.  He  had  been  rooming  at  this 
hotel  for  many  years,  and  was  thoroughly 
famUlar  with  tills  strip  of  patehwoik  three 
feet  in  width  leading  from  the  inner  portion 
of  the  walk  to  the  building.  In  tect  he  had 
tellen  there  at  another  time;  and  for  the  rea- 
son that  It  was  always  difficult  tor  him  to 
sustain  the  equilibrium  of  his  body  he  had 
fallen  many  times  tax  sidewalks  that  were 
in  perfect  condition.    On  bit  own  behalf 


plaintiff  testifled  In  part  aa  bdknm:  *'At  the 
time  ctf  tbe  accident  I  was  police  Joatice  of 
the  dty  of  Eureka.  At  tiie  time  of  tbe  ac- 
cident I  knew  of  the  defective  sidewalk,  and 
had  known  of  it  a  long  time  prior  thoeta 
There  was  on  the  outside  of  the  sidewalk, 
next  to  fbe  street  a  strip  ot  rtdewalk  fire 
feet  wide  that  was  in  good  r^alr.  The  var- 
tion  that  I  qieak  about  as  having  been  hi- 
Jured  upon  was  a  patch  Joined  tmto  llie  five- 
foot  boards,  and  exten^ng  from  the  five  foot 
that  was  in  good  repair  up  to  tbe  building. 
It  was  a  patdi  three  feet  wide  on  tbe  budde 
of  the  walk.  ISikt  was  filled  up  wboi  Oe 
Merchante'  Hotel  was  raised  from  the  levd 
of  tbe  ground  to  tbe  grade  as  estobUdied  by  ! 
the  dty.  And  beCwe  the  hotel  was  raised 
there  were  three  steps  leading  down  Into  the  I 
Merdiant^  Hotd  fkom  the  dght-foot  aide-  I 
walk.  The  stops  run  down  with  tike  side-  ! 
walk.  When  the  hotel  was  raised  to  ths 
grade,  they  filled  In  these  steps  tram  tbe  five- 
foot  walk  by  putting  boards  in  tbim  tiires 
feet  long.  I  came  on  ib&e,  and  my  cratdi 
and  fbot  fell  through.  My  foot  wmt  down 
through.  I  never  bear  my  weight  upon  my 
crutches  unless  I  adlp.  I  bear  all  my  weight 
upon  my  feet;  none  upon  the  crutdL  I  can 
walk  without  crutches,  but  when  I  stop  I 
can't  balance.  Whoi  I  came  almg  bece  I 
put  my  crutch  tykon  the  board,  and  It  tamed 
with  me."  The  action  being  instituted  mere- 
ly to  recovor  for  tbe  loss  of  time  caused  by 
an  Injury  which  the  evidence  shows  neva 
kept  plaintiff  from  his  [toce  of  buduess  or 
materially  Int^ered  with  his  usual  employ- 
ment, the  only  testimony  concerning  damages 
was  Aitally  incompetent  for  the  reasons 
stated  In  the  objection  to  the  question  by 
which  the  same  was  elicited,  as  follows: 
Boudier:  I  will  ask  yon  what  dsmase  yoa 
sustatoed  by  reason  of  tbe  loss  of  time  which  . 
you  tocurred  as  a  result  of  that  accident? 
Ur.  Williamson:  Tbat  Is  objected  to  as  hi-  j 
competent,  Irrelevant,  and  immaterial,  no 
foundation  laid,  and  calling  for  a  conclusion 
of  the  witness.  (Objection  overruled;  to 
which  ruling  defendant  duly  nested.)  WeU.  i 
I  think  about  ¥200."  In  the  absence  of  any-  i 
thing  to  show  that  It  was  the  legal  duty  of 
the  defendant  to  keep  that  particular  place 
to  r^ialr,  or  that  Ite  offieua  kneiw  or  might 
have  known  of  tbe  latent  detect  to  Ibe  nalt 
ing  of  the  narrow  strip  et  plank,  which  tiw 
cruteh  caused  to  tmn.  and  with  tite  exact 
condition  of  which  plaintiff  had  been  king 
familiar,  we  cannot  todulge  the  foiblddai  | 
presumption  of  negligence  on  ttra  part  of  i 
the  mnnidpal  autiHwities.  Upon  the  reowd  j 
the  motion  to  direct  a  vodlct  should  have 
been  entertained. 

The  Judgment  appealed  from  is  thoefoae 
reversed,  and  the  case  remanded  tat  further 
^oceedingib 
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BLACK  T.  LINN  0t  aL 
(Snpreina  Gooit  of  BoBth  Dakota.   Oct  7. 
1908.) 

OFnCORS-SOLDIBRS'    HOHB-DIBCHAROB  OT 

MBUBERS-COHHISSIONBRS-TORTS 
—PERSONAL  LIABILITY. 

1.  The  commissioDera  of  the  Soldiers*  Home, 
vested  b?  the  Legislature  with  diseretioDary 
power  to  soTem  that  iiiatitatioD,  and  to  adopt 
roles  and  appoint  a  commandant,  are  personal- 
17  liable  in  damages  if  they  wrongfully  and 
maliciouslr  expel  a  member  and  deprlTe  him 
of  hla  rights. 

2.  Members  of  the  State  Soldiers'  Home  are 
sabject  to  all  regulations  deemed  essential  to 
good  dlBcipIine,  and  may  be  dishonorably  dis- 
charged for  refractory  or  nnbecomlng  condnet. 

Haney,  P.  J.,  dissenting. 

Appeal  from  Circuit  Conrt,  Fall  River 
CoDD^;  Levi  McGee,  Judge. 

Action  by  William  Black  againat  Arthur 
Linn  and  others.  Judgment  for  defendants, 
and  from  an  order  refndns  a  new  trial  plain- 
tiff appeals.  ReTersed. 

Wilson  &  WllKm,  tot  aro^lAnt  Kellar  & 
KeUar,  for  lespwideiiti. 

FtlLLER,  J.  Plaintiff,  an  bonoiablr  dis- 
charged Union  retecan,  brought  tills  tictim 
against  the  commandant  and  c(»nmiealonera 
of  the  South  Dakota  Soldiers*  Home  to  re- 
cover damages  arising  from  a  grievance  stat- 
ed in  bis  complaint  as  follows:  "That  the 
said  defendants,  on  the  24th  day  of  May, 
1900,  without  cause,  wickedly  and  maUdon*- 
]y,  with  Intention  to  injure  this  plaintiff.  Is- 
sued an  ord«r  dishonorably  discharging  this 
plaintiff  from  said  South  Dakota  Soldiers' 
Home,  and  did  wl^edly  and  malldonsly,  by 
force  and  threats,  and  against  plaintiff's  will, 
and  by  violence,  remove  the  said  plaintiff 
from  the  said  Soldiers'  Home,  thereby  de- 
priving bimt,  the  said  plaintiff,  from  furthor 
Mijoying  the  prlvil^^es,  Immunitiea,  and  bene- 
fits which  he  was  and  is  entitled  to  as  a  mem- 
ber of  said  home,  and  so  continue  still  to 
deprive  said  plaintiff  from  bis  membership 
In  said  htnne,  contrary  to  bis  will,  and  wlth- 
ont  his  consent."  As  declared  by  the  Leg- 
IslBtnre,  Hie  object  of  the  institution  Is  to 
proTide  a  home  and  subsistence  for  disabled 
aoidierst  such  as  plaintiff,  and  Its  general  sa- 
pnrlslon  and  government  Is  vested  In  a  board 
of  five  commissioners,  having  power  to  adopt 
rolea  and  appoint  a  commandant  to  serve 
during  their  pleasure.  Being  thus  given  au- 
thority to  exercise  Judgment  and  discretion 
In  tbe  performance  of  duties  imposed  by  stat- 
ute. It  was  beld  at  the  trial  that  the  defend- 
ants are  not  personally  liable  for  damages 
resnlting  from  any  of  their  official  acts.  Con- 
sistent with  such  a  view,  and  on  the  gronnd 
that  the  facts  stated  In  the  complaint  do  not 
constitute  a  cause  of  action,  the  trial  court, 
after  redectlnf  «11  evidence  offered  on  tiie 


part  of  the  plaintiff,  directed  a  verdict  In 
favor  of  defendants,  and  this  ainteal  Is  from 
an  order  overruling  a  motion  for  a  new  trial. 

(n  the  absence  of  any  evidence,  and  for 
the  purposes  of  this  appeal,  it  must  be  as- 
sumed that  respondents  maliciously,  wicked- 
ly, and  with  the  Intention  to  Injnie  appel- 
lant, wrongfully  removed  blm  from  the  home 
by  means  of  a  dishonorable  discharge  and  the 
use  of  threats,  force,  and  violence,  to  his 
damage  iu  the  sum  for  which  Judgment  is 
demanded.  It  Is  not  given  to  the  courts  to 
make  such  cheers  answer  in  damages  on 
account  of  honest  acts  necessarily  intrusted 
to  thdr  discretion  by  the  Legislature,  and 
public  policy  demands  that  they  be  protected 
from  the  consequences  of  erroneous  Judg- 
ment, although  injury  to  an  individoal  Is 
thereby  occasloiwd.  The  presumption  bdug 
that  all  public  of&cen  act  In  the  utmost  good 
falfb,  the  question  Is  not  whether  tbe  treat- 
moit  ot  which  appellant  complains  was  right 
or  vmmg,  but  whether  his  dishonorable  dis- 
charge and  exclusion  from  the  home  was  ma- 
liciously effected.  If  the  respondents  acted 
wantonly,  and  with  tbe  Intent  to  injure  ap- 
pellant, rather  than  to  honestly  discharge  a 
public  duty,  this  action  for  damage  is  clear- 
ly maintainable.  The  rule  sustained  by  tbe 
great»  weight  of  well-reasoned  anthorlty  Is 
to  the  effect  that  public  officers  intrusted  by 
law  with  the  exercise  of  Judgment  and  dis- 
cretion are  liable  to  a  person  Injured  as  the 
result  of  their  acts  only  when  such  acts  are 
prompted  by  malice  or  corruption.  Yealy  et 
al.  V.  Fink,  43  Pa.  212,  82  Am.  Dec.  666; 
Hannon  v.  Orizzard,  96  N.  C.  293,  2  S.  E.  600; 
Parkinson  v.  Parker,  48  Iowa,  667;  McOsker 
V.  Burrell,  55  Ind.  425;  McCormlck  v.  Burt 
et  al.,  95  IlL  268,  36  Am.  Rep.  163;  Green  v. 
Swift,  47  Oal.  636;  Pike  v.  Megoun  et'al.,  44 
Mo.  491;  Bailey  v.  Berkey  (C.  C.)  81  Fed. 
737;  Waldron  v.  Berry,  51  N.  H.  186;  Lee  v. 
Huff,  61  Ark.  494,  83  S.  W.  846;  23  Am.  & 
Eng.  Ency.  of  Law  (2d  Ed.)  875.  Although 
the  object  attained  In  this  Instance  was  clear- 
ly within  the  exercise  of  warranted  discre- 
tion, the  alleged  means  and  motives  which 
produced  It  are  not  entitied  to  Judicial  sanc- 
tion, nor  tbe  Immunity  afforded  public  offi- 
cers from  responding  In  damages  to  per- 
sons injured  by  their  authorized  acta.  While 
members  of  the  home  are  subject  to  all  regu- 
lations deemed  essoitlal  to  good  discipline, 
and  may  be  dishonorably  discharged  tor  re- 
fractory or  unbecoming  conduct,  they  are  not 
without  a  remedy  in  the  nature  of  an  action 
for  damages  against  managing  officers  when 
injured  by  their  willfully  corrupt  or  malldoua 
acts.  The  order  appealed  from  Is  reversed, 
and  the  case  rmanded  tor  further  proceed- 
ings. 

HANOI,  P.  3^  dlssentins, 
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In  n  BIOGLOW. 

ICOODT  OOTTNTY  T.  MINNEHAHA 
COUNTY. 

(Snprane  Oonrt  of  South  Dakota.   Oct  7* 

190S.) 

UtSAKU  PBRSOHB-l<EaAL  SSTTLBMBMIV- 
BTATDTEB-CONSTRUCTION. 

1.  Ber.  PoL  Code  1903,  §§  2810.  2812,  charse 
the  care  of  an  insane  person  to  a  conntT  where 
be  has  acquired  a  "l^al  settlement,"  without  de- 
flniUK  what  shall  constitute  such  settlement. 
Eela,  that  it  mnst  be  deemed  to  liave  been  used 
with  the  same  meaning  as  in  section  2764,  relat- 
ing to  "poor  and  indigent  persons,"  and  providing 
that  thej  acanire  a  ^'legal  settlement"  charging 
a  coim^  with  their  support  by  a  nsidoicfl 
therein  for  90  days,  which  they  lose  by  acQulr- 
Ing  a  new  one,  or  hj  willful  absence  trom  the 
county  for  90  days;  it  not  appearing  that  a 
"legal  settlement"  was  otherwise  defined  b7  any 
statute. 

Appeal  from  Circuit  Court,  Moody  County; 
Joseph  W.  Jones,  Judge. 

Proceedings  between  Moody  county  and 
Minnehaha  county  to  determine  the  legal  set- 
tlement of  Cornelius  W.  Blgelow,  an  Insane 
person.  From  an  order  In  tavot  of  Moody 
county,  Minnehaha  county  appeals.  Affirmed. 

W.  D.  Scott,  State's  Atty.,  and  A.  B.  Kit- 
tredge,  tor  appellant  J.  Q.  Adoma^  Statft's 
Atty.,  for  respondent. 

FTHiLBBt  J.  By  this  appeal  we  are  called 
upon  to  determine  whether  it  la  Moody  coun- 
ty or  Minnehaha  county  that  la  legally 
chargeable  with  the  esxpeaae  of  providing 
GOTnellDs  Blgelow  with  care,  snbalstence,  and 
medical  treatment  at  the  Yankton  Hospital 
for  -Qie  Insane,  and  the  undisputed  facta  up- 
on which  the  trial  coort  found  In  favor  ot 
rewon'dent  may  be  stated  as  follows:  About 
S^tember  1,  1901.  Mr.  Blgelow,  havliw  no 
other  place  of  abode,  was  induced  to  beccane 
a  member  of  the  household  of  his  daut^tn 
and  her  husband,  who  were  at  that  time  actual 
realdenta  of  the  di?  of  Sioux  Falls,  in  Min- 
nehaha coun^.  Thns  making  their  home  his 
home,  he  remained  In  Sioux  Falls  until  the 
last,  of  the  year,  when  the  family.  Including 
himself,  removed  to  Moody  county,  where  the 
son-in-law  engaged  In  the  banking  business. 
On  the  10th  day  of  Februaty  following  he 
became  very  ill,  and  for  the  sole  purpose 
ot  securing  better  care  and  medical  treatment 
was  taken  trom  the  Moody  county  home  to 
a  hospital  In  Sioux  Falls,  where  he  remained 
one  week  before  bectnnbig  insane.  On  or 
about  the  8t3i  day  of  March  It  was  decided 
by  the  Mlnn^ha  county  board  of  insanity 
that  Blgelow  was  not  a  resident  of  that  coun- 
ty, and,  pursuant  to  the  direction  ot  snch 
board,  he  was  returned  to  Moody  county, 
where  his  Insanity  was  offlctally  determined, 
and  hts  legal  settlement  charged  to  Minne- 
haha county.  At  the  time  the  family  left 
Sioux  Falls  for  Moody  county,  Blgelow  had 
been  a  resident  of  Minnehaha  coun^  contin- 
uously for  about  4  months,  while  but  74 


days  intervened  between  the  date  of  bis  ar- 
rival in  Moody  county  and  the  action  of  Its 
board  ot  insanity  adjudging  Mm  to  be  of 
unsound  mind  and  a  fit  subject  for  custody 
and  treatment  in  the  hospital  for  the  insane. 
In  determining  which  count?  is  chargeable 
for  the  expense  of  his  maintenance  at  the 
hospital  it  becomes  necessary  to  decide  what 
the  L^slature  intended  by  the  use  of  the 
term  "legal  settlement,"  as  employed  in  the 
statute  providing  for  the  application  for  ad- 
mission to  the  hospital,  and  also  In  the  wa^ 
rant  of  the  commlssionerB  of  insanity  author- 
izing the  superintendent  of  such  instltutioii 
to  receive  a  patient  adjudged  insane.   In  the 
Revised  Political  Code  of  1903  the  expres- 
sion "legal  settlement"  Is  found  In  sectkMU 
2810  and  2812  of  the  act  relating  to  the  care 
of  the  Insane,  but  the  time  necessary  to  con- 
stitute such  settlement  Is  not  therein  sped- 
fied.   It  Is  provided,  however.  In  section  2764 
of  the  same  Code  that  poor  and  Indigent  jier- 
sons  acquire  a  "legal  settlement"  tliat  char- 
ges the  county  with  their  support  by  a  red- 
dence  therein  for  the  period  of  90  days,  and 
"every  settlement  when  once  legally  acquired 
shall  continue  until  it  shall  be  lost  or  de- 
feated by  acquiring  a  new  one  In  this  state 
or  by  the  willful  absence  from  the  county  in 
which  such  legal  settlement  had  been  ob- 
tained for  ninety  days  or  mt«e:  and  upon 
acquiring  a  new  settlement  or  upon  tbe  hap- 
pening of  snch  vrlUfuI  absence^  all  tanaet 
settlement  shall  be  defeated  and  lost"  While 
no  rule  of  construction  goes  to  the  extoit 
of  requiring  tbo  same  meaning  to  be  Invari- 
ably given  to  the  same  WOTd  used  In  another 
and  entirely  different  enactmoit  tbere  li 
seemingly  something  of  a  kindred  natnre  la 
statutes  providing  for  the  Effotection  and 
maintenance  of  persons  destitute  and  render- 
ed helpless  either  by  Indigency  or  tasanlty. 
So,  whrae  a  statnto  pertaining  to  the  csie 
of  the  pow  has  plainly  designated  tbe  period 
ot  actual  residence  necessary  to  constltate 
''legal  settlement**  snd  tbe  undefined  expres- 
sion Is  employed  in  a  snbsequrat  CTactment 
which  relates  exclusively  to  the  care  of  the 
insane,  there  appears  to  be  ample  Justlflca- 
tlon  for  ttu  iwesumption  that  the  LeglslatOR 
Intended  to  use  the  term  In  Ite  prevtonsly  ac- 
cepted sense,  and  not  to  signify  "a  place  of 
resldfflice"  which  Is  deariy  dlstingulsbable, 
even  in  the  absence  of  a  statutory  definition. 
22  Am.  &  Eng.  Encyc  of  Law,  949,  and 
cases  cited  in  the  notes.  In  construing  t 
similar  statute  for  the  purpose  of  fixing  the 
liability  of  a  covnty  fbr  the  support  of  an  in- 
sane person,  the  Michigan  court  says:  'The 
term  'legal  settlements  Is  defined  In  bat  me 
statute,  and  that  has  been  cited.  It  la  there 
used  In  connection  with  the  poor  laws.  It 
Is  plain  tiiat  the  Legislature  had  in  mlad 
some  period  or  (drcumstances  which  sbooM 
constitute  a  legal  settlemoit,  as  that  should 
be  sufficient  to  Impose  tbe  burden  of  public 
support,  and  what  mor^naturaL  tiian  that 
It  should  be  fl|^|!;$^^)^^^@to^10ldied  by 
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law  In  ordinary  casea?"  Superintendents  of 
Poor  V.  Si^ointendents  of  Poor,  124  Mich. 
17.  83  N.  W.  40a  Our  attention  taas  been 
directed  to  no  statutory  proTlslon  where  the 
term  "legal  settlement"  Is  used  other  than 
in  connection  with  the  poor  and  the  insane, 
and  a  residence  of  90  days  in  the  county 
seems  essential  to  Its  creation.  By  4  months 
of  continuous  residence,  Cornelius  Blgelow 
obtained  a  legal  settlement  In  Minnehaha 
comity,  which  continued  good  for  90  days 
after  his  removal  to  Moody  county,  and  his 
commitment  to  the  hospital  for  the  Insane 
within  that  period  and  before  another  legal 
settlement  had  been  acquired  renders  Minne- 
haha county  liable  for  his  maintenance,  as 
found  by  the  trial  court  While  none  but  the 
essential  facts  in  r^card  to  the  residence  of 
Blgelow  have  been  given  here,  the  proof  was 
entirely  clear,  conclusive,  and  uncontradicted 
that.  In  contemplation  of  the  statute,  his  le- 
gal settlement  in  Minnehaha  county  contin- 
ues, and  could  be  defeated  only  by  showing 
an  actual  residence  of  90  days  In  anotlitf 
county. 

The  order  appealed  from  Is  affirmed. 


BBOOES  V.  EASTMAN.  Oommlsaloner. 
(Supreme  Court  of  South  Dakota.   Oct.  7, 
1908.) 

SCHOOL  LANDS  —  PURCHASH  —  INTEREST  AO- 
QUIRBD— EXECUTION— TRIAL— STIPU- 
LATION OP  COUNSEL. 

1.  Const  art  8.  IS  6,  6,  relating  to  the  dis- 
posal of  school  lands,  provide  that  the  pur- 
chaser shall  pay  one-fourth  of  the  price  in  cash 
and  the  remaininff  three-fourths  is  installments, 
but  ail  such  eobaivided  lands  may  be  sold  for 
cashp  provided  that  upon  paTmeot  of  the  intn- 
est  tor  one  full  year  tn  advance  the  balance  of 
the  purchase  price  may  be  paid  at  any  time, 
and  that  no  "sale"  shall  operate  to  convey  any 
title  to  any  lands  for  60  days  after  the  date 
thereof,  and  that  no  grant  shall  issue  until  final 
payment  Laws  18^,  p.  296,  c.  136.  provides 
for  sales  in  pursuance  of  the  constitutional  pre- 
visions, and  for  the  issuance  of  "contracts  of 
sale."  and  declares  that  whenever  the  pur- 
chaser of  any  tract  shall  default  in  the  principal 
or  interest  or  shall  violate  any  of  the  provisions 
of  the  contract  of  sale,  such  sale  may  be  set 
aside,  field,  that  a  purchaser  who  bad  made 
the  first  payment  and  received  a  contract  of 
sale  from  the  commissioners,  had  an  interest  In 
the  lands,  which  was  subject  to  execution  under 
Bev.  Code  Civ.  Proc.  1903,  §  S36,  subjecting  to 
execution  "all  goods,  chattels,  moneys,  and  oth- 
er property,  both  real  or  personal,  or  any  in- 
terest therein,  of  the  judgment  debtor." 

2.  In  a  suit  by  execution  purchasers  of  school 
lands  to  compel  the  state  to  issue  patents  to 
them  instead  of  to  the  original  purchaser,  the 
state,  by  a  stipulation  of  counsel,  agreed  that 
if  the  original  purchaser  had  such  an  interest 
in  the  land  as  could  be  sold  under  execution, 
the  execution  and  all  other  proceedings  herein 
were  regular,  and  his  Interest  passed  to  plain- 
tiff under  said  sheriff's  deeds.  Held,  that  the 
state  could  not  be  heard  to  complain  that,  in 
case  it  was  compelled  to  Issue  patents  to  plain- 
tiff, it  would  be  unprotected  from  any  claims 

the  original  purchaser. 

Appeal  from  Circuit  Court  Brookings 
County;  Julian  Bennett,  Judge. 

Proceeding!  by  WllUam  M.  Brooke  against 


David  Eastman,  as  commissioner  of  school 
lands,  to  compel  the  issuance  of  patents  to 
certain  school  lands  to  plaintiff.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

John  L.  Pyle,  Atty.  Qen.,  and  Alva  E. 
Taylor,  Asst  Atty.  Gen.,  for  appellant  Fhilo 
Hall  and  W.  H.  Boddle,  for  respondent 

HANEY,  P.  J.  It  appears  from  the  agreed 
statement  of  facts  upon  which  this  cause 
^8  submitted  to  the  circuit  court  that  one 
Ivor  L.  Opsal  was  the  highest  bidder  for  cer- 
tain tracts  of  school  land;  that  he  deposited 
with  the  county  treasurer  the  first  payment 
on  each  tract;  that  he  received  "contracts 
of  sale"  in  the  form  prescribed  by  the  board 
of  school  and  public  lands,  agreeably  to  the 
provisions  of  chapter  186,  p.  296,  Laws  1890 
(which  have  not  been  amended  In  any  man- 
ner affecting  the  questions  presented  by  this 
appeal);  that  neither  tract  was  occupied  as  a 
homestead,  nor  exempt  as  such  from  sale  on 
execution;  that  the  land  was  sold  at  sher- 
IfiTs  sales  under  and  by  virtue  of  executions 
duly  Issued  upon  personal  Judgments  regu- 
larly obtained  against  Opsal;   that  no  re- 
demption having  been  made.  BherlfTs  deeds 
were  regularly  Issued  to  the  purchasers,  who 
subsequently  conveyed  to  the  plaintiff;  that 
Opsal  wholly  abandoned  the  land  after  the 
execution  sales,  and  has  not  offered  or  at- 
tempted to  perform  any  of  the  conditions  of 
his  contract  with  the  state  since  making  the 
flrst  payment;  that  the  plaintiff  and  his  gran- 
tors promptly  paid  to  the  treasurer  of  the 
county  wherein  the  land  is  situated  each  sub- 
sequent payment  required  by  the  "contract  of 
sate"  and  all  taxes  assessed  against  the  land; 
and  that  the  plaintiff  demanded  a  patent 
from  the  state  prior  to  the  commencement 
of  this  action,  which  was  refused.   Any  de- 
fect of  parties  defendant  Is  expressly  waiv- 
ed, and  defendant  admits  "that  If  Opsal  had 
such  an  Interest  In  the  land  as  could  be 
levied  upon  and  sold  under  execution  levied 
upon  his  right  title,  and  Interest  In  the  land, 
the  execution  and  all  other  proceedings  here- 
in -  were  regular,  and  his  Interest  and  title 
passed  to  plaintiff  under  said  sheriff's  deeds, 
and  he  would  now  be  entitled  to  patents 
therefor;  but  defendant  contends  that  Opsal 
did  not  have  such  an  Interest  In  the  real  es- 
tate as  could  be  levied  upon  and  sold,  and 
that,  in  order  to  entitle  relator  to  patents, 
the  contracts  themselves  held  by  Opsal  shoiUd 
have  been  assigned,  and  that  the  proceed- 
ings herein  shown  do  not  amount  to  such 
assignment"    The  question  thus  clearly  de- 
fined has  not  been  heretofore  considered  by 
this  court.  In  view  of  the  consequences  like- 
ly to  flow  from  Its  determination,  a  careful 
examination  of  the  law  relating  to  execu- 
tion sales  and  the  disposal  of  school  and  pub- 
lic lands  Is  demanded.    "All  goods,  chattels, 
moneys  and  other  property,  both  real  and  per- 
sonal, or  any  Interest  tber^n  of  ^eiJ^ " 
ment  debtor,  not  e£^|»i  bbKli^V'^ 
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are  Uable  to  execution."    Ber.  Code  Civ. 
Proc  1903,  I  336.   Upon  a  sale  of  real  pr<^- 
erty  on  execution  "the  purchaser  is  substitu- 
ted to,  and  acquires  all  the  right,  title.  Inter- 
est and  claim  ot  the  judgment  debtor  there- 
to."  Id.  {  373.    The  sheriff's  deed  vests  In 
the  purchaser,  or  Ms  assigns,  "as  good  and 
as  perfect  title  In  the  premises  therein  men- 
tioned and  described  as  was  Tested  In  the 
debtor  at  or  after  the  time  when  such  real 
property  became  liable  to  the  satisfaction  of 
the  Judgment"   Id.  S  384.   If,  therefore.  Op- 
sal  had  any  Interest  In  the  land  In  contro- 
Tersy,  such  Interest  was  acquired  by  the 
plalnticr.   Our  state  Constitution  contains  the 
following,  among  other,  provisions  relating  to 
the  disposal  of  school  and  public  lands:  "No 
land  shall  be  sold  lor  leaa  than  the  appraised 
Talne,  and  in  no  case  for  less  than  ten  AcA- 
lars  an  acre.   The  purchaser  shall  pay  one- 
fourth  of  the  price  In  cash,  and  the  remain- 
ing three-fourths  as  follows:   One-fourtb  in 
five  years,  one-fourth  In  ten  years  and  one- 
fourth  In  fifteen  years;  with  interest  there- 
on at  the  rate  of  not  less  than  six  per  cent, 
per  annum,  payable  annually  In  advance,  but 
all  such  subdivided  lands  may  be  sold  for 
cash,  provided  tliat  upon  payment  of  the  in- 
terest for  one  fnll  year  in  advance,  the  bal- 
ance of  the  purchase  price  may  be  paid  at  any 
time.  All  sales  shall  be  at  public  auction  to 
the  highest  bidder,  after  sixty  days*  adver- 
tisement of  the  same  In  a  newspaper  of  gen- 
eral drculatlDn  In  the  vicinity  of  the  lands 
to  be  sold,  and  one  at  the  seat  of  govern- 
ment   *   *   *   All  sales  shall  be  conducted 
through  the  office  of  the  commissioner  of 
school  and  public  lands  as  may  be  prescribed 
by  law,  and  returns  of  all  appraisals  and  sales 
shall  be  made  to  said  office.   No  sale  shall  op- 
erate to  convey  any  right  or  title  to  any  lands 
for  sixty  days  after  the  date  thereof,  nor 
until  the  same  shall  have  received  the  ap- 
proval of  the  Governor  in  such  form  as  may 
be  provided  by  law.   No  grant  or  patent  for 
any  such  lands  shall  Issue  until  final  payment 
be  made."    Const  art.  8,  S§  S,  6.  Substan- 
tially, if  not  Identically,  the  same  language 
was  employed  by  the  L^slature  in  estab- 
Ushlng  and  providing  regulations  for  the  de- 
partment of  school  and  public  lands.  Laws 
1890,  p.  296,  c.  186.  All  sales  are  required  to 
be  at  public  auction  to  the  highest  bidder, 
and  conducted  through  the  office  of  the  com- 
missioner of  school  and  public  lands.  When- 
ever a  bid  is  accepted,  the  purchaser  must  at 
once  deposit  with  the  county  treasurer  the 
amount  of  the  first  payment  of  the  price  nam- 
ed, together  with  the  amotmt  of  the  Inter- 
est for  the  fiscal  year  on  the  deferred  pay- 
ment, or,  if  the  sale  be  for  cash,  he  must  de- 
posit the  full  amount  of  the  price  named,  and 
In  either  case  take  the  treasurer's  receipt  for 
the  money  deposited,  a  copy  of  which  re- 
ceipt shall  be  retained  by  the  treasurer.  The 
purchaser  shall  exhibit  such  receipt  to  the 
county  auditor,  who  shall  thereupon  make  a 
complete  report  of  the  case  to  tbe  commle- 


eloner,  who  shall,  if  the  land  Is  to  t>e  paid  for 
In  Installments,  cause  to  l>e  prepared  a  "coo- 
tract  of  sale"  In  duplicate  according  to  tbe 
form  prescribed  by  the  board  of  scbool  and 
public  lands,  and  submit  the  same  to  the 
Goremor  for  his  approval.   If  approved,  oae 
copy  of  such  contract  shall  be  filed  In  tiie 
commissioner's  office  and  another,  forwarded 
to  the  county  auditor  to  be  delivered  to  the 
purchaser  after  the  expiration  of  60  days  from 
the  date  of  sale.    Bev.  Pol.  Oode  1901,  H 
875-377.    The  only  statutory  provisions  of 
which  we  are  aware,  having  direct  retercoce 
to  the  effect  of  a  purchaser's  failure  to  per- 
form his  obligations  under  one  of  tbese  cost 
tracts  and  to  the  remedy  of  the  state  In  audi 
a  case,  are  as  follows:   "The  deferred  pay- 
ments for  lands  sold,  and  tbe  Interest  there- 
oa,  shall  be  promptly  paid  when  dne^  to  the 
county  treasurer.    Whenever  the  purchaser 
of  any  tract  shall  fall  to  pay  the  principal  or 
Interest  doe  by  him  to  the  state  for  such 
tract  or  shall  violate  any  of  the  proTialons  of 
the  contract  of  sale,  such  sale  may  be  set 
aside  by  the  circuit  court  of  the  county  In 
which  the  tract  Is  situated.   Actions  shall  be 
prosecuted  to  enforce  the  provisions  of  tills 
section  by  the  state's  attorney  of  BQcb  coun- 
ty whenever  be  Is  directed  so  to  do  by  the 
commissioner  of  school  and  public  lands."  Id. 
f  S83.    The  "contracts  of,  sale"  delivered  to 
Opsal  were  all  In  the  same  form,  stgned  by 
the  commissioner,  and  approved  by  tiie  Gov- 
ernor.   The  following  Is  a  copy  of  one  of 
them:   "At  a  sale  made  in  the  city  of  Brook- 
ings, In  the  county  ot  Brookings,  state  ot 
South  Dakota,  on  the  7th  day  of  April.  A.  D. 
1891,  of  school  lands  In  the  county  of  Brook- 
ings, In  pursuance  of  law,  Iver  L.  Opsal  of 
Brookings,  purchased  the  northwest  Quarter 
of  the  southwest  quarter  of  section  No.  16, 
in  township  No.  110,  north,  of  range  No.  SO, 
containing  40  acres  and  no  hundredths,  as 
appears  from  the  plats  and  records  of  said 
lands  now  In  the  office  of  the  conunlssionK 
of  school  and  public  lands,  for  the  sum  of 
four  hundred  dollars  and  no  cents,  of  whlck 
amount  the  said  purchater  paid  at  the  time  of 
purchase  tbe  sum  of  one  hundred  dollars  and 
no  cents  on  account  of  tbe  purchase  money, 
and  thirteen  dollars  and  twenty  cents,  behig 
the  Interest  on  the  amount  unpaid  to  tbe  1st 
day  of  January,  A.  D.  1892.   Now  If  the  said 
purchaser,  bis  heirs,  asslgi^  or  other  legal 
representatives,  shall  pay  to  the  treasurer  of 
the  county  of  Brookings,  in  said  state,  at  his 
office,  the  further  sum  of  three  hundreil  dol- 
lars and  no  cents,  being  the  amount  of  the  un- 
paid purchase  money,  as  follows:  viz:  One- 
third  thereof  In  five  years,  one-third  in  ten 
years,  and  the  remainder  in  fifteen  years  from 
the  tst  day  of  January,  A.  D.  1892,  tbe  date 
of  said  purchase,  with  interest  at  the  rate  of 
six  per  centum  per  annum,  annually  in  ad- 
vance, on  the  first  day  of  January  of  each 
year,  nntll  tbe  entire  amount  of  said  pm^ 
chase  money  is  paid,  and  s^ljUlao  nay  to  tbe 
proper  officer  iili^eEt^  WdM^j^be  levied 


8.D.) 


BBOOKB  ▼. 


BA8THAN. 


701 


upon  said  land  aa  the  same  aball  become  due, 
then,  and  In  that  event  only,  will  the  said  pur- 
chaser, his  hdrs,  assigns,  or  other  legal 
resentatiTes,  he  entitled  to  a  patent  for  the 
land  herein  described.  Bat  In  case  of  the  non- 
payment  of  the  purchase  money,  or  Interest 
aforesaid,  as  It  may  become  due.  or  the  tIo- 
latlon  of  any  of  fbe  jnwTlslons  of  this  certifi- 
cate by  the  purchaser  of  said  land,  or  any 
person  claiming  under  blm,  then  the  commls- 
Blon»  of  school  and  public  lands  may  cause 
proceedings  to  be  Instituted  In  the  proper 
circuit  court,  as  provided  in  section  twenty- 
six  of  chapter  one  hundred  tfalrty-siz,  of 
the  Laws  of  1890,  to  set  aside  the  sale." 
It  wUl  be  observed  that  the  transaction,  be- 
tween the  state  and  Opsal  Is  termed  a  "sale" 
In  the  Constitution  and  In  the  statutes, 
that  the  formal  evidence  of  the  transaction 
U  termed  "a  contract  of  sale"  throughont 
the  statutes,  and  that  the  Instmment  deliv- 
ered to  the  purchaser  In  this  case  Is  sub- 
itaatlally  In  the  language  of  the  law.  It 
limply  provides  that  upon  payment  of  the  en- 
tire purchase  price,  with  Interest  and  all  taxes 
levied  on  the  land,  the  purchaser  shall  receive 
a  patent,  and  that  upon  failure  to  perform  ei- 
ther of  these  conditions  an  action  may  be  In- 
Etltnted  to  "set  aside  the  sale."  We  are  not 
Intending  to  criticise  the  form  of  these  In- 
etmments.  The  difficulty  in  determining  the 
rights  of  the  parties  to  this  controversy  arises 
from  the  failure  of  the  Legislature  to  clearly 
and  accurately  express  its  Intention,  not  from 
any  fault  of  the  state  land  department.  It 
la  doubtful  If  the  officers  of  the  latter  would 
have  authority.  In  preparing  these  "contracts 
of  sale,"  to  make  any  substantial  departure 
from  the  language  of  the  law.  They  certainly 
would  have  no  irawer  to  inclnde  any  provl- 
■Ion  not  consistent  with  the  Constitution  and 
legislative  enactments.  But,  however  that 
may  be,  in  the  case  at  bar  no  attempt  was 
made  to  go  beyond  the  language  of  the  law 
Id  deSnlng  the  rights  of  the  parties,  and  the 
nature  of  the  transaction  may  be  determined 
without  further  reference  to  the  phraseology 
of  the  Instruments  delivered  to  the  purchaser. 

Since  long  before  the  adoption  of  the  Con- 
stitution the  meaning  of  the  word  "sale"  and 
the  distinction  between  "sales"  and  "agree- 
ments for  sales"  have  been  legally  defined 
iQ  this  jnrlsdiction.  Rev.  Codes  1877,  p.  848. 
It  cannot  be  assumed  tiiat  such  meaning  and 
distinction  were  unknown  to  or  disregarded 
by  either  the  constitutional  convention  or  the 
Legislature.  "Sale  Is  a  contract  by  which, 
for  a  pecuniary  ctmslderatlon,  called  a  price, 
oDe  transfers  to  another  an  Interest  in  prop- 
prty,"  Rev.  Civ.  Code  1903,  (  1299.  The 
word  itself  Implies  the  transfer  of  an  Inter- 
est in  the  subject  of  the  contract.  Presum- 
ing the  word  to  have  been  advisedly  employ- 
ed, the  conclusion  cannot  be  avoided  that  the 
transaction  between  the  state  and  Opsal  was 
Intended  to  be  regarded  as  a  transfer  of  an 
interevt  la  the  land  Itself.  This  condudon 
dosi  not  oonfllet  wltb,  If  It  to  not  Impliedly 


snppwted  by,  the  language  of  the  Constitu- 
tion. "No  sale  shall  operate  to  convey  aay 
right  or  title  to  any  lands  for  sixty  days 
after  the  date  thereof,  nor  imtil  the  same 
shall  have  received  the  approval  of  the  Gov- 
ernor in  such  form  as  may  be  provided  by 
law."  Const,  art  8,  |  6.  These  words  of 
limitation  were  unnecessary  nnless  It  was 
understood  that  a  sale  in  Itself  operates  to 
convey  some  right  and  title  to  the  land;  and 
they  may'  be  fairly  constrned  to  mean  that 
such  is  the  result  after  60  days  have  ex- 
pired and  the  approval  of  the  Governor  has 
been  obtained.  As  to  sales  of  private  land 
by  contract;  It  la  a  well-recognlzed  rule  that 
tiie  property  la  from  the  time  of  the  delivery 
of  the  executed  contract  at  the  risk  of  the 
vendee,  who  holds  the  full  equitable  titie,  the 
vendor's  legal  titie  merely  remaining  In  him 
for  security  to  compel  the  payment  of  the 
purchase  price;  the  relation  between,  the  par- 
ties being  analogous  to  that  between  mort- 
gagor and  mortgagee,  the  vendee  holding  an 
equity  which  Is  liable  to  foreclosure  on  the 
suit  of  the  vendor.  28  Am.  &  Eng.  Sac 
of  Law,  107;  Blssell  v.  Heyward,  96  U.  S. 
580,  24  L.  Ed.  678;  Jennlson  v.  Leonard.  21 
Wall.  302,  22  L.  Ed.  539.  It  la  equally  well 
settled  with  respect  to  private  lands  that  a 
vendee  with  bond  for  titie  has  an  Interest 
which  may  be  reached  by  execution,  and  the 
same  Is  true  where  the  vendee  has  entered 
under  a  contract  of  sale,  and  paid  part  of 
the  purchase  money  and  made  improvements. 
11  Am.  &  Eng.  Ency.  Law  (2d  Ed.)  637. 
Merely  because  this  controversy  Involves  pub- 
lic land  affords  no  reason  for  Ignoring  wise 
and  universally  recognlKed  principles  of  the 
law  of  real  property.  It  Is  the  duty  of  this 
court  to  determine  what  regulations  have 
been,  not  what  could  or  should  have  been, 
established  for  the  disposal  of  the  school  and 
public  lands.  In  doing  so  attention  should 
be  given  to  the  language  of  our  own  Consti- 
tution and  the  statutes,  rather  than  to  the  de- 
cisions In  other  states  where  the  Constitutioa 
and  statutes  are  not  the  same  as  here. 

It  vrill  be  readily  conceded  that  one  who 
has  received  a  contract  of  sale  as  provided 
in  the  statute  has  the  right  to  exclusive  pos- 
session of  the  property,  the  unrestricted  right 
to  cultivate  It,  the  right  to  make  permanent 
improvements  thereon,  and  it  Is  his  duty  to 
pay  all  taxes  levied  upon  It  These  rights 
and  this  duty  continue  until  the  sale  has 
been  set  aside  by  the  circuit  court  Suppose 
one  has  made  valuable  improvements,  and 
paid  all  of  the  installments,  what  has  the 
state  In  the  land  beyond  the  naked  legal  ti- 
tle? Nothing.  Suppose  all  payments  except 
the  last  one  have  been  made,  and  all  taxes 
for  15  years  have  been  paid,  has  not  the 
purciuLser,  at  least  In  equity,  a  substantial 
and  valuable  Interest  in  the  premises?  He 
most  certainly  has.  Where  only  one  payment 
has  been  made,  the  interest  may  be  less 
valuable,  but  It  Is  the  same  im  nalnre  apd 
quality.  Tlie  conclusloaigtiMitbA«P4f^Mi 
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that  Opaal  bad  an  Interest  In  taie  land  In  con- 
tTOTeny  wblch  was  subject  to  sale  od  execu- 
tion, and  which  was,  by  operation  of  tlie  era- 
cation  sales  and  subsequent  conveyanceB, 
acquired  by  the  plaintiff.  Nothlns  in  the  sec- 
tlcm  of  the  statute  heretofore  quoted,  relat- 
ing to  the  setting  aside  of  these  sales,  mili- 
tates against  this  conclusion;  on  the  con- 
trary, the  purchaser  on  the  Installm^it  plan 
is  recognized  as  bavlDg  rights  which  can  be 
tmnlnated  only  by  a  Judgment  or  decree  of 
tike  circuit  court  The  entire  expression  of 
the  legislative  wIU  on  this  important  subject 
is  brief,  and  somewhat  peculiar.  Sales  are 
usually  "set  aside"  for  some  canse  afftaUng 
tbelr  validity  ab  initio^  It  Is  scarcely  accu- 
rate to  qpeak  of  "setting  aside"  a  valid  sale 
when  the  evident  purpose  of  the  proceeding 
Is  to  ascertain  the  rights  and  llabllttleB  re- 
sulting therefrom.  Foaelbl;  "rescind"  would 
more  nearly  ezpresa  the  legislative  Intent 
The  statute  is  silent  as  to  what  consequencee 
shall  flow  from  the  setting  aside  or  rescis- 
sion of  one  of  tiiese  nlea  A  case  might 
arise  where  an  absolute  forfeiture  of  all  pay- 
ments and  Improvements  would  be  grossly 
unjust  Whether  the  Legislature  would  have 
power  to  provide  for  such  a  forfeiture  Is  not 
pertinent  to  this  appeal.  It  is  enough  to  say 
that  It  has  not  attempted  to  do  so,  and  that 
under  the  existing  statute  a  court  of  equi^ 
Bitting  fbr  the  purpose  of  vacating  or  rescind- 
ing a  sale  would  have  inherent  power  to 
properly  adjust  the  equities  of  the  reqwctive 
partieq.  Therefore  the  nature  of  the  state's 
remedy  in  cases  of  failure  to  perform  on  flie 
part  of  the  purchaser  is  entirely  consistent 
with  the  contention  that  he  has  an  interest 
In  the  land  sabject  to  sale  on  necutlon. 

As  all  the  conditions  of  tiie  contract  of 
sale  b&ve  been  performed,  and  it  is  imma- 
terial to  the  state  who  secures  the  patent, 
it  has  no  canse  to  complain  if  required  to 
ccmvey  the  1^1  title,  provided  it  Is  protected 
fnnn  any  future  claims  on  the  part  of  tbe 
original  purchaser,  his  heirs  or  assigns.  Un- 
der tbe  stipulation  of  counsel  In  this  case,  tbe 
state  cannot  be  heard  to  say  that  It  will 
be  so  unprotected.  We  surest,  however, 
Uiat  in  cases  of  this  character  all  persons 
connected  with  the  contract  of  sale  should  be 
made  parties  to  the  action  or  proceeding  for 
the  benefit  of  the  plaintiff's  title  as  well  at 
the  protection  of  the  state. 

We  think  tbe  plalutlff  is  entitled  to  a  patent 
to  the  land  in  controversy,  and  that  the  Judg- 
ment of  the  circuit  court  should  be  affirmed. 
It  is  so  ordered. 


WILLIAMSON  T.  LAKE  COUNTY  et  aL 

(Supreme  Coort  of  South  Dakota.    Oct.  9, 
1903.) 

8HBRIPPS— FEES— DB  FACTO  OFFICER. 

1.  The  fact  that  copies  of  pnpePB  served  by 
a  sheriff  were  printed  by  tbe  plaiutiff,  for  whom 
ibsj  were  served,  is  no  reason  why  fees  tor 


Budi  copies  should  not  be  taxed  as  costs  agabut 

defendant 

2.  The  title  of  a  depaty  aberiff  to  his  oDke- 
cannot  be  attacked  collat^ally  on  a  motioD,  t» 
which  he  is  not  a  party,  to  conmel  the  clerk  t» 
tax  as  costs  In  a  cause  certain  fees  of  the 
deputy  for  service  of  process. 

3.  A  depaty  sberiff,  acting  nnder  an  appoint- 
ment  made  by  the  sheriff,  u  a  de  facto  officer, 
though  he  baa  not  filed  his  appointment  aad 
oath  of  office,  as  required  by  Pol.  Code,  {  IMlb. 
and  aervice  of  process  made  hf  him  is  valid  as 
to  defendant. 

4.  A  plaintiff  who  has  paid  to  a  sheriff  feet 
for  the  service  of  proces  Is  entitled  to  hare 
sach  fees  taxed  as  costs,  though  the  deputy 
serving  the  proceaa  was  merely  a  de  facto  oB- 
cer. 

Haney,  P.  J.,  dissenting. 

Appeal  from  Circuit  Court,  I^ke  County. 

Action  by  J.  H.  WllliamBon  against  Lake 
county  and  others.  Appeal  by  defendant 
Lake  county  from  an  order  directing  the 
clerk  to  retaz  costs  in  the  action.  AlBrmed. 

Herbert  H.  Holdrldga,  for  appellant  Bai- 
ley ft  Voorhees  and  J.  H.  Williamson,  fw  K- 
apondent 

COBSON.  J.  This  is  an  appeal  from  an 
order  made  by  tbe  circuit  court  of  Lake 
county  directing  the  clerk  of  that  court  to 
retaz  the  costs  in  this  action  by  adding  ta 
the  costs  theretofore  taxed  the  sum  of  $13.- 
30  sherUTs  fees,  the  same  being  the  item 
of  sheriff's  fees  theretofore  disallowed  by 
him;  and  that  the  same  be  entered  in  tbe 
Judgment  as  a  part  of  the  costs  In  tlie  ac- 
tion. This  Is  one  of  forty  actions  tooogbt 
by  the  stockholders  of  the  Northwestern  Loan 
ft  Banking  Company  to  enjoin  the  county 
from  collecting  taxes  levied  by  it  upon  tbe 
shares  of  the  capital  stock  held  by  the  re- 
spective plaintiffs  in  said  action.  One  of 
the  actions— Macomb  ▼.  Lake  County— was 
appealed  to  this  court,  and  the  opinion  la 
the  same  is  r^orted  in  9  S.  D.  466,  70  N. 
W.  652.  A  second  appeal  was  taken,  and 
the  opinion  is  reported  In  13  S.  D.  103^  ffi 
N.  W.  417.  in  wtilch  opinions  the  facts  are 
fully  stated.  Judgments  were  thereupon  al- 
tered in  favor  of  tbe  plaintiffs  in  the  several 
actions  In  the  circuit  court  The  biU  of 
costs  iffesented  in  each  case  to  the  clerk  for 
taxation  included  $13.30  fees  psld  the  sher- 
iff for  the  service  of  papers  in  the  actions. 
The  Item  of  $13.80  in  this  case  was  disal- 
lowed by  tbe  clerk,  and  an  appeal  takm  1^ 
tbe  defendant  to  the  circuit  court,  the  action 
of  the  derk  reversed,  and  he  was  directed, 
as  we  have  seen,  to  allow  the  item  In  the  bill 
of  costs,  and  enter  the  same  In  the  Judgment 
By  stipulation  the  other  SS  cases  are  to  abide 
the  result  of  the  decision  of  this  case;  tbe 
case  of  Macomb  against  tbe  defendant  hm- 
fn,  supra,  having  been  disposed  of. 

This  Item  of  costs  was  objected  to  in  the 
court  below  upon  substantially  the  following 
grounds:  <1)  Because  H.  B.  Williamson,  who 
served  the  summons,  complaint,  and  order, 
was  not  a  deputy  sherULduly  apoolnted  and 
qualified  as  reqg^f|$^j)9^^9O>@^0  *  part? 
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to  one  ot  said  actions,  and  In  the  emplt^ 
of  the  corporation  of  which  all  of  said  i>laln- 
tiffs  were  stockholders.  (2)  No  return  was 
ever  made  on  said  papers  by  any  sheriff  or 
leeal  deputy.  (3)  That  no  fees  should  be  air 
lowed  for  copies  of  said  summons,  complalntf 
and  order,  for  the  reason  that  they  were  all 
printed  by  the  i^ntlff.  and  said  oflacers  made 
no  such  copies,  and  there  is  no  Isw  author^ 
izing  the  taxation  as  costs  fees  for  copies  so 
made  by  plaintiff. 

It  appears  the  record  presented  that 
the  summons  and  complaint  and  other  papers 
In  the  sctton  were  served  by  one  H.  R  Wil- 
liamson, who  was  appointed  deputy  sheriff 
by  the  sheriff  ot  the  said  county,  bnt  who 
failed  to  file  his  appointment  and  oath  of 
c^ce  with  the  county  auditor,  as  required 
by  section  1818,  PoL  Code,  formerly  section 
1390  of  the  Compiled  laws.  It  also  appears 
that  the  summons  and  complaint  were  print- 
ed by  the  plaintiff,  and  that  no  copies  were 
In  fact  made  by  the  sheriff  or  his  deputy, 
and  that  only  the  printed  copies  furnished 
by  the  plaintiff  were  serred. 

The  second  contention  was  made  eridait- 
Ij  npon  the  Uieory  that,  the  return  being 
made  by  H.  B.  Williamson,  who  the  appel- 
lant claims  was  not  a  legal  deputy,  there 
was,  tberefwe,  no  legal  return.  The  objec- 
tlcHL  that  fbe  sheriff  should  not  be  allowed 
fees  for  the  service  of  copies  of  the  papen 
for  tbe  reason  that  they  were  printed  by  tlie 
plaintiff  is  dearly  untenable.  It  is  not  a 
mattor  of  any  cfmcem  to  the  defendant  as 
to  the  method  in  which  tilw  sheriff  or  his  d^ 
nty  secured  coi^es  to  be  served.  If  an  of- 
ficer serve  co^es  as  provided  by  law.  be  la 
entitled  to  his  fees  for  such  cc^es  as  against 
the  oppralte  party,  and  may  require  such 
fees  In  advance.   Section  18^  Pol.  Oode. 

The  only  question,  therefore,  to  be  con- 
■idered  is  whether  t^ie  respondent  te  entitled 
to  tax  as  a  disbursement  the  item  of  913.30, 
sherlff^i  fees,  the  papers  having  been  served 
l^y  a  d^mty  whose  appointment  and  oath 
of  office  had  not  been  filed  as  required  by 
law.  It  is  contended  by  the  appellant  that 
the  officer  serving  the  papers  was  not  a  legal 
deputy,  and,  not  being  such,  he  wss  not  en- 
titled to  the  fees  for  the  service  of  the  pa- 
pers, and  hence,  if  the  plaintiff  has  paid  the 
fees  to  the  sheriff,  he  paid  them  voluntarily, 
and  is  not  entitled  to  have  them  taxed  as 
costs  In  the  action.  The  argnment  of  the 
appellant  is  bssed  entirely  npon  the  theory 
that  an  officer  who  Is  not  a  de  Jure  officer 
cannot  recover  his  fees  for  servioee  perform- 
ed, thoui^  he  may  be  a  de  facto  offUier,  and 
bis  acts  as  to  third  parties  may  be  good. 
The  respondent  Inrists:  (1)  That  the  officer 
was  a  de  Jure  officer,  notwithstanding  his 
failure  to  file  his  appointment  and  oath  of 
office,  so  long  as  he  was  permitted  to  act  as 
such  officer;  In  other  words,  he  had  at  least 
a  legal  title  to  the  office,  subject  only  to  re- 
moral/for  failure  to  file  his  appointment  snd 
oatb  of  office.       That,  if  he  was  not  a  de 


Jure  officer,  then  he  was  a  de  facto  officer, 
and,  having  performed  the  service,  and  the 
respondent  having  paid  the  sheriff  the  fees 
for  the  performance  of  such  service,  he  is 
entitled  to  tax  the  same  as  costs  In  the 
action.  We  are  inclined  to  teke  the  view 
that  the  latter  posltton  taken  by  the  re- 
spondent is  correct,  assuming  that  the  dep- 
uty was  only  a  de  facto  officer,  and  hence  It 
will  not  be  necessary  In  this  case  to  decide 
whether  or  not  the  officer  was  a  de  Jure  of- 
ficer, as  bis  title  to  the  office  cannot  be  at- 
tacked In  a  collateral  proceeding  to  which 
he  Is  not  a  party.  While  one  who  holds  an 
office  as  a  de  facto  i^cer  only  may  not  be 
entitled  to  recover  for  his  services,  a  liti- 
gant who  hos  paid  such  fees  to  the  sheriff, 
who  is  conceded  to  have  been  a  de  Jure 
sheriff,  is  entitled,  in  our  opinion,  to  have 
the  same  allowed  as  costs  in  the  actltm.  It 
was  the  sheriff  who  was  employed  to  sure 
the  papers,  and  it  vras  not  material  to  the 
plaintiff  whether  the  sheriff  performed  the 
duties  In  person  or  performed  them  by  a 
deputy;  snd,  as  tiie  deputy  was  acting  un- 
der an  appointment  made  by  the  sheriff,  he 
was  at  least  a  de  facto  officer,  and  his  serv- 
ices wore  valid  and  binding  upon  third  par- 
ties. Whether,  therefore,  the  deputy  was  or 
waa  not  a  de  Jure  deputy,  the  plaintiff  was 
liable  to  the  sheriff  for  the  fees  for  the 
services  so  perfonned.  When  papers  are 
placed  in  the  hands  of  a  sheriff  for  service, 
they  are.  In  contemplation  of  law,  served  by 
such  sholff,  and  he  Is  entitled  to  the  1^1 
fees  for  stwh  service.  To  the  deputy,  ss 
such,  the  plaintiff  In  the  action  incurs  no  lia- 
bility, his  liability  being  to  the  sheriff:  The 
plaintiff  in  such  cose  Is  not  required  to  ex- 
amine the  records  and  ascertain  whether  or 
not  a  person  acting  as  deputy  appointed  by 
the  sheriff  Is  or  is  not  a  1^1  deputy;  and, 
as  we  hsTe  seen,  third  parties  are  not  re- 
quired to  examine  the  records  to  ascertain 
that  fact,  as  his  acts  as  a  de  facto  officer  are 
good  as  to  such  third  psrty.  We  are  of  the 
opiidon,  therefore,  that  Qie  learned  circuit 
court  was  clearly  right  In  roverslng  the  tax- 
ation of  C(»tB  msde  by  the  clerk,  and  dlrec^ 
lug  him  to  tax  the  Item  of  91S.80  for  sheriff's 
fees. 

The  order  appealed  from  is  afltrmed. 
P.  J.,  dissenting. 


BLFRINO  et  oU  T.  tmw  BIBDSALL  00. 
(Supreme  Court  of  South  Dakota.   Oct.  7, 
1903.) 

COSTS-STENOGRAPHER'S  PEES— COST  OP  AP- 
PEAL BOND— COURTS-STARE  DECISIS. 

1.  Costs  are  limited  to  items  specified  by  Btat- 
ote. 

2.  An  appellant  granted  costs  could  not  tax 
items  "for  stenographer's  fees  to  perfect  appeal 
record"  and  "for  appeal  bond" :  there  being 
no  statute  specifically  allowing  jsuch  items. 
 Diffltieod  by  VjOOV  — ■ 

1  L  8n  Costs,  vol.  U,  Cant  Dig.  U  h  n<P 
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8.  DscMoiiB  br  Sapreme  Gooit  bftsed 
on  a  statute  which  had  in  fact  been  repealed 
'wIreD  the  deeiriona  were  rendered  eaimot  oontrol 
•ubsequent  decisiona. 

Appeal  from  Circuit  Oonrt,  OodftDgton  Coun- 
ty; Jnllan  Bannet^  Jndse. 

Actbm  'by  John  BOfilng  and  others  against 
tlie  New  Blidaall  Onnpany.  From  the  clerk's 
taxation  of  costs  on  appeal,  defatdant  ap- 
peals. Affirmed. 

Qeorge  W.  Case,  for  appellant.  John  B. 
Hantep,  for  respondents. 

HANBT,  P.  J.  In  the  decision  heretofore 
rendered  In  this  actlcm,  modifying  the  Jndg- 
mMit  of  Uie  conrt  twlaw,  tlie  appelant  was 
allowed  costs  and  disborsements  In  this  court 
as  If  the  case  had  beau  reversed.  Eflfrlng  t. 
New  Bhrdsall  Oo.  (B.  D.)  82  N.  W.  28.  In  Its 
notice  €t  taxatUm,  appellant  claimed  the  fol- 
lowing Items:  "For  stenographer's  fees  to 
perfect  appeal  record,  $85,"  and  "for  appeal 
bond,  917.BO,**  objectlrau  to  which,  interpos- 
ed by  the  respondent,  were  sostained  by  the 
clerk,  and  the  aiq;>ellant  appealed. 

The  first  Item  was  allowable^  under  Oomp. 
Laws  1BS7,  I  484;  Ellis  v.  Walt  4  S.  D.  DU4. 
67  N.  W.  282;  Novotny  T.  Danforth,  »  8.  D. 
412,  68  N.  W.  S85.  That  section  read  as  fol- 
lows: "Such  reporter  shall,  on  the  request  of 
elUier  party  in  a  cJtU  or  cilmlnal  case,  make 
out  such  transcript  and  deliver  the  same  to 
tbe  party  desiring  It  on  paymoit  of  his  fees 
therefor  by  such  party  at  the  rate  per  folio 
as  provided  in  section  488,  snd  the  amount  al- 
lowed such  reporter  for  transcripts  required 
In  the  case  shall  be  taxable  costs."  In  1888 
the  section  was  amended  to  read  as  follows: 
"Sucli  reporter  shall,  on  the  request  of  titbw 
party  In  a  cMt  or  criminal  case,  make  out 
and  cotlfy  such  transcript  and  deliver  tbe 
same  to  the  party  desiring  It,  on  payment  of 
his  fees  at  tbe  rate  of  ten  cents  per  folio,  and 
such  transcript  when  certified  by  the  report- 
er to  be  a  correct  transcript  nt  his  notes  of 
the  evidence,  proceedings  and  rulings  shall 
be  prima  facie  evidence  of  the  testimony  giv- 
en and  of  the  ruUngs  and  dedslona  of  the 
court  and  of  the  proceedings  bad  upon  the 
trial;  for  each  carbon  copy  of  such  transcript 
In  civil  cases  the  reporter  shall  when  such 
copy  is  requested  receive  five  centt  p«  page." 
Laws  1883,  p.  148.  c.  87.  I  2.  It  Is  weU  set> 
tied  that  costs  and  disbursements  are  crea- 
tures of  statute,  and  cannot  be  allowed  In  the 
absence  oC  statutory  authority.  6  Ency.  PI. 
A  Pr.  110.  It  wiU  be  observed  that  the 
words  "and  tbe  amount  allowed  such  reporter 
for  transcripts  required  in  the  case  sbair  be 
taxable  costs"  are  omitted  ^m  the  statute 
as  re-enacted  in  1893  and  revised  by  tbe  Code 
commisidoners  of  1903.  Bev.  Pol.  Code,  B 
671.  Presuming,  as  we  must,  that  this  omis- 
sion was  Intentional,  the  conclusion  is  ir- 
resistible that  since  1893  there  has  been  no 
statutory  authority  totJbe  first  Item  in  dis- 
pute on  this  appeal,  [while  It  is  true  that 


the  dedskms  dted,  wherein  tbe  section  wu 
construed  as  it  read  {trior  to  tbe  un«idmait 
of  1883,  were  rendered  after  sneb  amendment 
took  ^ect,  it  la  evident  that  the  change  In 
the  stetute  was  not  called  to  the  attention  of 
this  court,  and  stich  decisions  cannot  prevaO 
as  Mnlnst  ttie  unmistakable  l^lBlatlre  In- 
tentQ 

Afto  the  second  iton,  we  are  aware  of  no 
statutory  provision  suthorlslng  the  allowance 
of  amounte  paid  to  sureties  on  appeal  bonds. 
In  the  absmce  of  such  provisioii,  the  dert 
was  clearly  right  In  disallowing  the  Item, 
even  though  the  amount  stated  waa  paid  hj 
tbe  appellant  to  a  duly  Incorporated  Indem- 
nity company. 

The  clerk's  taxation  la  sfflrmed. 


DBWET  V.  KIMBALL  et  sL 

8AUB  T.  NATIONAL  BOND  *  8BCURITZ 
CSO. 

(Supreme  Court  of  Minnesota.  Oct.  16.  IBQB.) 

TORBBNB  UW-^BLtCATION  OV  SCMMONS- 
PABTOB8. 

1.  Id  publishing  the  inmmons  provided 

in  Laws  1901.  p.  848,  c.  237,  known  as  the 
"TorrenB  Law,"  It  Is  not  necessary  to  follov 
the  proviBioDs  of  Gen.  St  1884.  f  5204.  A  con- 
nllRQce  with  the  prorisions  of  sectSoD  20,  p. 
S53.  c.  237,  Is  all  Uiat  is  reqolred. 

2.  Where  the  ezamlner  suggests  that  a  certain 
party  named  by  him  be  made  a  defendant,  bnt 
the  anggestioD  is  not  observed,  and,  on  tbe 
contrary,  is  entirely  ignored,  the  judgment  there- 
upon entered  la  invalid  and  void  as  against 
Bucb  part^,  and  as  against  all  persona,  natural 
or  artificial,  in  privity  with  such  party,  not 
made  defendants  In  the  proceeding, 

(Syllabus  by  tbe  Court) 

Ap[>ealB  from  District  Court,  St.  Louis 
County;  Homer  B.  Dibell  and  Wdl  A.  Cant 
Judges. 

On  rehearing.  AfBrmed. 

For  former  (pinions,  see  9B  N.  W.  817,  886. 

OOLLINS.  J.  Upon  tiie  filing  of  a  petitioD 
for  reargument  In  this  case  It  waa  wdered 
that  counsd  be  heard  upon  two  p<^tB  only: 
First  Is  It  necessary  to  follow  tbe  provi- 
sions of  Oen.  St  1884,  |  5204,  when  publish- 
ing tbe  summons  provided  for  In  Laws  180L 
p.  848.  c.  237,  f  20,  or  is  that  sectlmi  suffi- 
ciently compiled  with  by  causing  the  sum- 
mons to  be  published  the  required  length  of 
time,  of  which  proof  riiall  be  made,  without 
any  other  or  further  act?  Second.  Im  a  Judg- 
ment entered,  as  was  the  one  now  btfore  us, 
invalid  and  vtdd  as  to  all  parties  defendant, 
or  simply  invalid  and  void  as  against  a  per- 
son or  party  named  by  the  examtattf,  and 
wbo  should  have  bem  designated  In  tlie  sum- 
mons as  a  defendant,  but  was  not? 

Upon  due  lamination  of  the  briefs  pre- 
sented by  counsel  upon  tbeae  two  points,  we 
conclude  that  It  Is  not  necessary  to  observe 
the  provisions  of  sectl<m  JS204,  supra.  \The 
hiuguage  found  i^itii#?||Aj^®|^ra^  t» 
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pobUcatloii  It  not  rery  definite,  bat  the  pro- 
Ttalon  is  that  the  Bummons  ehall  be  served 
upon  Donrealdeut  defoidants  and  upon  nn- 
known  perainii  or  parties  defendant  by  pub- 
lishing It  In  a  newspaper  printed  and  pabllsh- 
ed  In  the  comity  wherein  the  application  Is 
filed  for  the  prescribed  number  of  -weeks,  of 
which  proof  must  be  made.    Section  20a 
nukes  It  the  duty  of  the  clerk  of  the  district 
court  to  send  by  mail  a  copy  of  this  publica- 
tion to  all  nonresident  defendants  whose 
place  of  address  la  known,  or  stated  In  the 
application.  There  is  a  provision  that  other 
and  further  notice  of  the  application  may  be 
given  to  defendants  in  any  manner  directed 
by  the  court    We  are  of  the  opinion  that 
these  proTlsIons  are  excluslTe,  and  provide 
the  mode  and  manner  of  service  upon  non- 
residents and  unknown  defendants,  and  that 
nothing  more  can  be  required  of  the  appli- 
cant than  a  compliance  with  them.   Nor  can 
we  now  suggest  any  good  reason  why  this 
method  of  service  is  not  as  complete,  and  will 
not  prove  agcCTectual  as  that  provided  for  In 
section  52oO  This  construction  of  section  20 
Is  In  harmony  with  the  understanding  and 
the  practice  of  all  attorneys  up  to  the  time 
that  doubt  was  cast  upon  its  correctness  by 
the  original  opinion  In  this  case.   While  this 
fact  is  not  conclnslve  upon  the  court,  It  may 
well  be  given  some  consideration  and  weight 
Answering  the  second  question,  we  are  of 
the  opinion  that  a  Judgment  so  entered  Is  In- 
valid and  void  as  against  the  persons  or 
parties  named  by  the  examiner,  and  who 
should  have  been  designated  in  the  summons 
as  defendants,  but  were  not,  and  against  all 
parties  who  claim  under  them,  or  who  are  In 
privity  with  them.   The  proceeding  Is  one  In 
rem,  and  the  bond  company  claimed  an  In- 
terest In  the  land  In  question  under  a  tax  cer- 
tificate first  Issued  to  the  Investment  compa- 
uy,  and  then  assigned  to  It.    In  Ware  v, 
Easton,  46  Minn.  180,  48  N.  W.  776,  an  ac- 
tion brought  against  unknown  parties  under 
section  5818,  the  court  restricted  tlie  inva- 
lidity of  the  Judgment  only  as  against  a  par- 
ty not  named  as  defendant,  but  who,  of  rec- 
wd,  appeared  to  t)e  the  owner  of  the  patent 
title,  and  parties  claiming  under  him.  The 
present  conclusion  Is  In  harmony  with  that 
case.    In  fact,  the  question  now  before  us 
has  really  been  answered  by  this  qpurt  In 
Reed  V.  Carlson,  96  N.  W.  303.   It  must  not 
be  understood  that  It  was  the  intention  of  the 
court  to  hold  to  the  contrary  In  the  original 
opinion.    The  foiat  was  not  alluded  to  by 
counsel  nor  considered  by  the  court  But 
tbat  It  may  not  remain  In  doubt,  we  now 
hold  that  the  Judgment  In  question  was  In- 
valid and  void  as  against  the  investment 
company  and  the  bond  company,  both  do- 
mestic corporations,  and  within  the  Jurisdic- 
tion of  the  court.  The  failure  to  follow  the 
Buggestion  and  recommendation  of  the  ex- 
aminer that  the  Investment  company  be 
nude  a  party  affected  the  Judgment  only  as 
to  it  and  persons,  natural  or  artificial,  In 
90  N.W.— 4B 


privity  with  it,  not  made  defendants  in  the 
proceedings. 

Except  as  It  baa  thus  bran  made  more  defi- 
nite, the  ftnrmer  opinion  la  adhered  to. 


KIREBBT  V.  BBICKSON. 
(Supreme  Court  of  Minnesota.   Oct  16,  1908.) 
8TATUTK  OP  FRAUDS-SALE  OP  WILD  LAND. 

1.  A  sale  of  wild  grass  growing  upon  the 
veirior's  land  cannot  be  made  by  par«3.  Such 
an  agreement  comes  within  the  statute  of 
frauds,  and  a  written  contract  cannot  be  dla- 
pensed  with. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Tellov  Med- 
icine County;  Qorbam  Powers,  Judge. 

Action  by  Martin  O.  Elrkeby  against  Oluf 
Erickson.  Judgment  for  defendant,  and 
plaintiff  appeals.  Affirmed. 

Oluf  OJerset  for  appellant  O.  A.  Foinea. 

for  respondent 

COLLINS,  J.  From  the  findings  of  fact, 
which  stand  unchallenged  in  this  court  It 
appears  that  the  plaintiff,  owner  of  a  certain 
quarter  section  of  land,  entered  Into  an  oral 
contract  with  the  defendant  for  the  sale  of 
wild  grass  then  growing  thereon,  the  agreed 
price  being  $76,  no  part  of  which  has  been 
paid.  Afterwards  the  defendant  entered  upon 
the  land,  and  cut  one  swath  of  this  grass, 
about  5  feet  wide  and  40. rods  long.  The  de- 
fendant did  not  remove  the  cut  grass,  nor 
did  he  again  enter  upon  the  premises.  No 
part  of  the  remainder  was  cut  by  either  plain- 
tiff or  defendant  The  court  below  held  that 
plaintiff  could  not  recover  the  amount  agreed 
upon,  and  Its  Judgm^t  will  have  to  be  af- 
firmed. The  grass  which  was  the  subject  of 
the  oral  contract  was  a  part  of  the  plalntlCTs 
real  estate,  and  the  agreement  was  void,  be- 
cause It  attempted  to  create  an  estate  In  land, 
and  was  not  in  writing,  as  required  by  Oen. 
St  1894.  fi  4215.  There  has  been  a  great  deal 
of  discussion  upon  this  subject,  and  the  courts 
of  last  resort  are  greatly  at  variance,  not 
only  as  to  the  rule  to  be  applied,  but  also  as 
to  the  reason  for  holding  one  way  or  the  oth- 
er.. But  In  this  particular  case  we  simply 
have  to  ascortein  whether  the  alleged  con- 
tract of  purchase  involved,  either  by  ex- 
press stipulation  or  by  fair  Implication  from 
the  circumstances,  an  agreement  that  the 
vendee  should  have  the  right  to  enter  upon 
or  occupy  the  vendor's  land  during  a  definite 
or  Indefinite  time  after  the  bargain.  Where 
i^uch  an  agreement  Is  a  part  of  the  transac- 
tion it  seems  clear  that  an  interest  In  land  Is 
contracted  for  and  agreed  to  be  given.  Such 
an  agreement  comes  within  the  statute  of 
frauds,  and  a  written  contract  cannot  be  dis- 
pensed with.  Brown,  Stat,  of  Frauds,  {  257a, 
2  Taylor,  Ev.  S  952.  See,  also,  1  BenJ.  Sales. 
1 121;  1  Heecham,  Sales,  |  341.  At  common 
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law,  grasees  growing  from  perennial  roots 
are  regarded  as  fructua  naturates,  and,  while 
UD8eTf>red  from  the  soil,  are  considered  aa 
pertaining  to  the  realty.  Sparrow  t.  Pond, 
49  Minn.  412,  fi2  N.  W.  36,  16  L.  R.  A.  103.  32 
\m.  St.  Rep.  671.  We  have  no  statute  chan- 
ging this  rule,  except  Gen.  St  |  M64,  which 
has  no  relevancy  here.  In  Brickson  t.  Pater- 
son,  47  Minn.  026,  60  N.  W.  690,  it  was  held 
that  growing  crops,  fructus  Industriales,  pass 
with  the  land  npon  the  conveyance  thereof 
without  express  mention,  unless  properljp'Se- 
served.  See,  also,  Kammratb  v.  Kldd  (Minn.) 
95  N.  W.  213.  This  is  because  for  the  pur- 
poses of  sale  they  are  regarded  as  part  of 
the  real  estate.  In  this  particular  case  the 
right  of  the  defendant  to  enter  upon  plalntUTs 
premises  for  the  purpose  of  cutting  and  re- 
moving the  grass  was  implied  from  the  fact 
of  the  sale.  This  gave  the  former  exclusive 
possession  of  the  land  upon  which  the  grass 
grew  for  the  purpose  of  cutting  and  remov- 
ing It;  a  llmtted  possession  to  be  sure,  but 
sufficient  for  him,  in  case  the  contract  bad 
been  valid,  to  maintain  an  action  against  any 
person  entering  upon  tbe  land  and  interfering 
with  hla  right  to  cut  and  remove  the  grass. 
Crosby  v.  Wadsworth,  6  East,  602.  Such  a 
case  must  be  distinguished  from  one  where 
tbe  vendor  of  the  property  sold  Is  to  sever  It 
from  the  soil  himself.  Verbal  sales  of  that 
character  have  frequently  been  upheld  aa  not 
within  tbe  statute.  It  la  clear  that  this  agree- 
ment, as  found  by  the  court,  was  for  the  sale 
of  an  Interest  in  land,  and  came  within  tbe 
prohibition  of  the  statute.  But,  even  If  it 
could  be  held  that  the  contract  was  for  the 
sale  of  personal  property,  the  price  agreed 
upon  exceeded  $50.  There  being  no  written 
note  or  memorandum  of  the  contmct,  no  ac- 
ceptance of  the  goods,  and  no  payment  of  any 
part  of  the  purchase  money,  It  came  within 
the  provisions  of  Gen.  St  t  4210,  and  was 
void. 

The  plaintiff's  counsel  suggests  that  when 
tbe  defendant  entered  upon  tbe  land  and  cut 
a  sninll  part  of  the  grass  there  was  a  suffi- 
cient compliance  with  the  statute.  But  by 
this  act  alone  be  did  not  accept  or  receivh 
any  part  of  the  property  attempted  to  be  sold. 

Judgment  affirmed. 


ICELAND  NORWEGIAN  LUTHERAN  CON- 
GREGATION, WINNEBAGO 
COUNTY,  T.  LARSON. 

(Supreme  Conrt  of  Iowa.  Oct  8^  1008.) 

SUBSCBIPTIONS-CONDITIONB. 

1.  Where   defendant   sabscribed   a  cwtaln 

amount  for  the  construction  of  a  church,  which 
was  conditioned  on  the  establishment  of  a  con- 
gregation entirely  free  and  independent  of  the 
rharches  from  which  its  membership  was 
drawn,  and  thereafter,  before  a  pastor  was 
selected,  the  congregation  split  into  factions  on 
the  lines  of  the  former  church  government  from 
which  the  members  bad  come,  and  it  was  agreed 
tliat  the  property  of  tbe  congregation  shoald  be 


divided,  which  vu  done,  the  condition  was  ml 
performed,  and  defendant  was  not  lUble  «b 
the  si^crtptlon. 

Appeal  ftom  Dlitrlct  Oonrt;  Wbinebeci 
County;  J.  F.  Clyde,  Judge. 

Action  at  law  to  recorer  of  Um  deffcndaat 
$76  aubscribed  tomrds  the  Imlldliis  of  a 
chorcb.  Trial  to  the  court,  and  Jndgnient  tv 
the  defendant  Tbe  plaintiff  ax^eala.  Af- 
firmed. 

G.  H.  Belsbeim,  tta  appellant  H.  A 
Brown,  for  appellee. 

SHBRWIN,J.  The  Synod  Lntiberan  GbnrA 
and  the  United  Lutheran  Chorcb  are  irtioUr 
distinct  and  separate  church  organlsatloB^ 
having  different  governing  bodies,  and  differ 
ent  cwfeselona.  Both,  however,  boae  thek 
faltb  and  teachings  on  tbe  Bible  and  on  tbe 
same  canonical  and  aymbcdical  booka.  Then 
Is  some  difference  In  the  doctrinal  XtttUet  at 
tbe  two  churches,  bat  there  la  no  material  dff- 
ference  In  tbelr  form  of  service  or  In  tbdr 
church  government.  In  the  early  sommw  of 
1808,  membera  of  both  churchea,  residing  la 
and  around  L^nd,  agreed  to  unite  and  fon 
a  congregation  Which  sbonld  be  entirely  free 
and  Independent,  absolutely  nonpartlaan,  ni 
without  affiliation  with  either  tbe  Synod 
Lutheran  Chun^  or  tbe  United  Lntberaa 
Ghurch.  Pursuant  to  this  agreement  a  cor 
poratlon  was  formed,  whlcb  Included  mem- 
bers of  both  churches,  and  subsequently  sab- 
scriptions  were  secured  for  erecting  a  place 
of  worship;  tbe  defendant  being  among  tbe 
subscribers  thereto,  and  a  member  of  tht 
Synod  Lutheran  Church.  Whrai  tbe  chuzdi 
bulling  was  partially  completed,  and  on  tiie 
2d  of  November,  1896.  the  members  of  ttw 
congregation  met  for  the  purpose  of  selecting 
a  pastor  to  minister  to  the  moral  and  spiritual 
welfare  of  the  new  congr^tlon.  ^ey  conM 
not  agree,  however,  and  divided  along  ttie 
line  of  previona  church  connecttona.  It  was 
then  mutual^  agreed  that  It  would  be  better 
to  separate,  and  to  divide  tbe  property  held 
In  common,  and  an  agreement  was  reached 
whereby  the  United  Lutheran  people  were  te 
keep  the  building,  and  to  pay  the  Synod  Luth- 
eran people,  who  withdrew,  the  sum  of  $300, 
and,  in  addition  thereto,  to  return  tbe  sub- 
acrlptlons  paid  by  them.  This  agreement  was 
carried  out  In  good  faith  and  temper,  and 
afterwatds  the  Synod  Lutberan  Ohnrcb  con- 
gregation of  that  locality  built  a  diureb  of 
ita  own,  and  the  plaintiff  la  ha  fact  under  the 
government  of  the  United  Lutheran  ChnrdL 
The  evidence  conclusively  ahowa  that  the  de- 
fendant*a  subscription  vraa  conditioned  npoa 
the  eatabUahment  of  a  congregation  entirely 
free  and  indqwndent  <tf  tbe  churchea  from 
which  Its  memb««hlp  ynm  drawn,  snd  that 
such  condition  waa  not  perfnmed,  because 
tbe  building  so  built  la  not  now  owned  or 
used  by  the  congregation  tor  whose  ben^ 
the  aubscriptions  were  made.  Tbia,  alone, 
would  be  Buffldent  to  4^eat  a  recovery  by 
tbe  ptelntlff.  iJl^iJitbplbS^OglSBreiiy,  S 
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Iowa,  627,  B2  N.  W.  S46;  Keys  T.  Weaver,  95 
Iowa,  13,  63  N.  W.  367.  That  such  was  the 
understanding  of  all  parties  at  the  time  of 
tile  separation  and  division  on  the  2d  of  No- 
Tcmber  admits  of  no  doubt,  and  that  the 
plaintiff  docs  not  now  reprosent  such  a  con* 
gregation  as  was  contranplated  h7  the  sub- 
scriptions Is  equally  as  clear. 

The  Judgment  of  the  dtetrict  court  la  there- 
tore  affirmed. 


8TATB  T.  STOLLBT. 
(Supreme  Gourt  of  Iowa.  Oct  6,  1903.) 

SEDUCTION  —  DEFENSES  —  INSTRUCTIONS  — 
LBADINO  qUBSTIOMB— SEDUCTIVE  ARTS. 

1.  In  a  prosecution  for  seductioD,  Instituted 
b;  the  woman's  father,  the  fact  that  the  woman 
did  not  desire  the  prosecution  is  of  no  avail  to 
defendant 

2.  On  a  prosecution  Cor  seduction,  instituted 
b;  the  woman's  father,  It  was  not  prejudicial 
error  to  refer  to  the  woman  as  "the  prosecut- 
ing witness." 

3.  Id  a  criminal  case  the  allowance  of  one 
leading  qoeation  is  not  reversible  error  where 
tile  witness  elsewhM>e,  In  response  to  proper 
questions,  makes  substantially  the  same  an- 
swer as  to  the  leading  question. 

4.  On  a  prosecution  for  seduction  there  was 
DO  evidence  of  any  promises  defendant  ex- 
cept a  general  promise  to  marry,  and  a  prom- 
Ue  just  before  the  Intercourse  that  he  would 
protect  prosecutrix  If  pregnancy  resulted;  but 
there  was  evidence  that  the  parties  had  been 
acquainted  for  15  years,  and  tt^t  defendant  had 
been  courting  prosecutrix  for  S  or  6  years. 
BfU,  that  an  instruction  that  the  jury  could 
take  into  account  attentions  paid  to  prosecutrix, 
the  endearing  names  used,  false  promises,  and 
saytfaing  likely  to  break  down  h&t  virtue,  was 
not  misleading. 

5.  On  a  prosecutitm  for  seduction,  where  the 
evidence  shows  the  relation  of  lovers  existing 
between  the  parties,  and  that  prosecutrix  was 
justified  in  believing  that  defendant's  promise 
to  marry  and  promise  to  protect  her  if  preg- 
nancy resulted  from  the  intercourse  was  found- 
ed on  aflfection,  the  evidence  of  sodi  promises 
amonnted  to  a  showing  of  seductive  arts: 

ti.  Where,  on  a  prosecution  for  seduction,  It 
appears  that  prosecutrix  permitted  defendant  to 
take  liberties  with  her  person  because  of  love 
and  affection  and  promise  of  marriage,  and  illicit 
intercourse  results,  induced  by  pasrion  thus 
ftronsed,  it  is  a  question  for  the  jury  whether 
there  was  prior  unchastity,  such  as  to  prevent 
the  intercourse  constituting  sedncUoa. 

Appeal  from  District  Oourt,  Oaaa  County; 
W.  R.  Green,  Judge. 

Defendant  appeals  from  conviction  and 
sentence  for  the  crime  of  seduction.  AflBrm- 
ed. 

Swan  A  Brace,  for  appellant  Ghaa.  W. 
Unllan.  Atty.  Oen..  and  Cbas.  A.  Van  VleCk, 
Asst  Atty.  Gen.,  for  the  State. 

McCLAIN,  J.  The  prosecutlou  was  for  the 
seduction  of  an  unmarried  woman  of  27 
years  of  age.  defendant  being  at  the  time 
about  29,  and  was  Instituted  by  the  woman's 
father.  Defendant  complains  of  the  action 
of  the  court  in  refusing  to  allow  his  counsd 
on  cross-examination  to  Inquire  of  the  woman 
as  a  witness  whether  she  wished  to  tiave  the 
prosecntlon  started.  It  was  wholly  imma- 


terial whether  she  desired  the  prosecution  to 
be  commenced.  Had  she  answered  that  It 
was  against  her  wishes,  that  would  not  have 
furnished,  the  basis  for  a  legitimate  argument 
tbat  she  really  knew'  the  defendant  was  In- 
nocent Nor  was  there  auy  prejudicial  er- 
ror committed  by  the  court  In  referring  to 
her  In  the  Instructions  as  the  "prosecuting 
wltuesB."  She  was  the  only  wltuess  testi- 
fying directly  on  the  trial  that  the  defendant 
committed  the  crime  charged,  and  the  crime 
charged  was  alleged  to  have  been  committed 
against  her.  The  Jury  could  not  have  misun- 
derstood the  court's  meaning,  nor  will  we 
be  misunderstood  in  this  opinion  if  we  refer 
to  her  as  the  "prosecutrix,"  as  we  shall  do 
for  convenience. 

The  other  alleged  errors,  so  far  as  they  are 
of  Bufflcleut  Importance  to  require  specific 
attention,  can  be  tetter  discussed  after  the 
facts  have  been  stated.  The  Jury  w^ould  un- 
questtouably  have  been  justified  under  the 
evidence  in  finding  tbat  the  prosecutrix  and 
defendant  had  been  acquainted  for  15  years 
at  tile  time  of  the  alleged  crime,  and  ttmt 
defendant  had  been  courting  ber  for  the  last 
five  or  six  years  of  that  time,  and  had  prom- 
ised early  In  the  coortship  to  marry  her; 
that,  although  defendant  had  bugged  and 
kissed  her  on  some  occasions,  he  had  not  been 
guilty  of  conduct  not  usually  regarded  as 
proper  between  persons  who  are  engaged, 
until  about  two  mouths  before  the  alleged 
seduction;  that  at  that  time  be  took  Inde- 
cent liberties  with  her,  and  asked  her  to 
permit  him  to  liave  sexual  Intercourse  with 
her,  which  she  refused  to  do,  at  the  same 
time  objecting  to  the  liberties  taken;  that 
defendant  continued,  however,  to  take  such 
liberties  without  further  protest,  and  finally 
had  sexual  Intercourse  with  prosecutrix  on 
several  occasioiis;  that  she  allowed  the  con- 
tinued liberties  and  the  subsequent  Inters 
course  because  he  pretended  to  be,  and  she 
believed  him  to  be,  her  lover;  and,  finally, 
tbat  she  had  never  been  guilty  of  any  un- 
seemly or  Improper  conduct  with  other  men, 
aud  that  her  child  was  the  child  of  defend- 
ant It  should  be  said  that  defendant,  aa  a 
witness,  denied  all  declarations  of  love,  all 
promises  to  marry,  and  any  Improper  libera 
ties  or  sexual  Intercourse.  The  case  was 
simple,  and,  unless  there  was  some  serious 
error  in  the  admission  of  evidence  or  in  the 
InetnictionSi  the  jury  could  readily  under^ 
stand  what  was  for  their  determination. 

Complaint  la  made  of  a  leading  questloii 
propounded  to  the  prosecuting  witness  with 
reference  to  her  relying  on  defendant's  stote- 
ments  when  she  yielded  to  bis  importunities; 
but  surely  It  cannot  be  seriously  contended 
that  allowing  the  witness  to  answer  one 
leading  question  would  necessitate  a  reversal. 
In  view  of  the  fact  that  the  witness  else- 
where, in  response  to  proper  questions,  made 
substantially  the  same  statements.  State  v. 
Bums  (Iowa)  94  N.  W.  238. 

The  complaints  m,^^^.^^^(^^^ 
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the  ISBtructloni  are  snbstanUally  as  to  deflnl- 
tlons  of  sedaetion  and  prevloiu  chastity. 
The  statement  of  the  court  that  the  Jary 
could  take  Into  accoun!:,  so  far  as  shown  by 
the  eTidence,  the  attentions  paid  to  proae- 
cntrlx  by  defendant,  the  endearing  names 
used,  the  false  promises  made,  and,  in  gen- 
eral, anything  said  or  done  by  him  which, 
In  the  light  of  common  ei^erlence,  was  like- 
ly to  break  down  her  Tlrtne,  if  vlrtnons,  and 
Induce  her  to  submit  to  him.  was  certainly 
not  misleading  with  reference  to*  the  case 
nefore  the  Jury.  There  was  not  the  slightest 
erldence  of  any  promises  by  defendant  ex- 
cept the  general  promise  of  marriage,  and 
the  further  -promise,  immediately  before  the 
Intercomrse,  that  be  wonid  protect  ber  by 
marriage  and  be  responsible  if  the  Intercourse 
resulted  In  pregnancy.  Such  promises,  though 
false,  if  made  by  an  accepted  lover,  certain- 
ly may  be  considered  as  constituting  se- 
ductlTe  arts.  There  was  no  evidence  tend- 
ing to  make  out  a  case  of  mere  mutual  pas* 
sion,  aroused  without  courtship  or  love,  and 
yielded  to  by  the  woman  as  soon  as  she  had 
assurance  that  an  unfortunate  result  would 
be  followed  by  marriage.  On  the  other  hand, 
the  evidence  tended  to  show  a  case  where 
confessedly  the  relations  had  been  those  of 
lovers  In  the  proper  sense  of  the  term,  even 
though  defendant  may  not  have  apressed 
his  affection  In  specific  words,  and  where  the 
woman  was  unquestionably  Justified  in  be- 
lieving that  the  promise  to  marry,  If  one  was 
made,  was  In  good  faith,  founded  on  affec- 
tion, and  not  on  lust.  Such  a  false  promise 
constitutes  a  seductive  artifice,  and,  however 
inexcusable  or  imprudent  It  may  be  for  the 
woman  to  yield  her  virtue  In  response  to 
such  sollcltetlon,  the  act  of  securing  her  con- 
sent to  sexual  Intercourse  by  such  artifice  is 
a  crime  on  the  part  of  the  man. 

The  same  considerations  are  applicable  to 
the  complaint  as  to  instructions  on  the  ques- 
tion of  previous  chastity.  If,  without  the 
pretense  of  love,  affection,  and  purpose  to 
marry  on  the  part  of  the  nun,  the  woman  al- 
lows him  to  take  Indecent  Ubotles  with  her 
parson,  sexual  Intercourse  permitted  by  rea- 
son of  passion  thus  aroused,  even  though  Im- 
mediately preceded  by  a  promise  to  marry, 
might  well  be  said  not  to  constitute  seduc- 
tion, becaute  such  course  of  conduct  would 
show  nnchastlty.  which,  as  we  have  held, 
may  exist  without  any  act  of  incontinence. 
Andre  v.  State.  5  Iowa.  388,  68  Am.  Dec. 
70S;  State  v.  Mdntlre,  88  Iowa,  141,  S6  N. 
W.  418.  But  where  such  liberties  are  submit 
ted  to  by  reason  of  love  and  affection,  en- 
gendered by  pretended  love  and  affection  on 
the  part  of  Xbe  man  and  promises  of  mar* 
riage,  and  illicit  Intercourse  finally  results, 
induced  by  passion  thus  aroused  and  such 
pretenses  made.  It  Is  for  the  Jury  to  say 
whether  there  Is  prior  unchastlty,  such  as  to 
prevent  the  Intercourse  constituting  seduc- 
tion. The  mere  fact  of  permitting  Improper 
liberties,  or  yielding  under  such  drcumsteD' 


ces,  does  not  prove  It  Stats  t.  Huges,  106 
Iowa.  120,  76  N.  W.  620,  6S  Am.  St.  Bep.  288; 
Stete  V.  Hemm,  82  Iowa,  608,  48  N.  W.  9TL 

These  considerations  were  aptly  presented 
to  the  Jury,  and  we  think  there  was  no  ee- 
ror  in  this  respect  We  may,  perbapa^  ts- 
snme  that  it  Is  In  accordance  with  human 
experience  that  Improper  liberties  of  speech 
or  action,  or  of  both,  are  usually  submitted 
to  before  UUdt  Intercourse  is  voluntarily  in- 
dulged in,  and  we  think  it  would  be  absnrd 
to  say  that  .such  fact  alone,  regardless  of  i 
Hie  nature  of  the  Inducement  w  artifices  pre- 
ceding it,  must  render  the  woman  uncbaite  I 
In  such  sense  that  the  intercourse  thus  pro- 
cured could  not  constitute  seduction. 

We  find  no  error  In  the  leoord,  sad  the 
Judgment  Is  affirmed. 


LINGLB  et  aL  LINGLB, 
(Sopreioe  Court  of  Iowa.    Oct  7,  1903.) 

WILLS— UNDUE  INFLUENCE— BVIDBHCE- 

BUFFICIBNGT— COSTS.  ' 

1.  BMdenee  of  adTsnced  age  and  phyiiciJ 
infirmities  Is  Insnffldent  to  warrant  a  findinK 

of  testamentary  iDcapacity.  I 

2.  ETidence  as  to  the  mental  and  physical 
condition  ot  testatrix  at  the  time  her  will  wu 
made  is  admissible  on  an  issae  of  undue  is-  i 

fiuence. 

3.  Where  InBtroctiona  are  daly  excepted  to 
when  given,  it  is  not  necessary  to  again  except  j 
or  refer  thereto  in  a  motion  for  a  new  triaL 

4.  On  a  will  contest  on  the  ground  that 
proponent  bad  exercised  andue  infiaence,  in- 
Ftructiona  relative  to  the  prejudice  of  testatrix  ' 
against  her  grandeona,  who  were  not  parties  to 
the  record,  were  not  prejudicial  to  the  propo- 
nent 

5.  Where  a  will  was  execnted  dx  years  before 

testatrix's  death,  and  remained  In  her  posaes- 
sion,  and  proponent  did  not  know  of  its  ex- 
istence or  contents  until  it  was  opened  and 
read  by  the  clerk  of  the  court,  and  it  appears 
that  proponent  acted  in  good  faith  In  seeking 
probate,  he  should  not  be  charged  with  tbe 
coste  of  the  contest  which  resulted  in  favor  ol 
contestant 

Appeal  from  District  Oouit,  Clarke  Goon- 
ty;  B.  L.  Farrlsb,  Judge.  • 

A  will  contest  Trial  to  a  Jury,  and  ver- 
dict and  judgment  for  the  contestant  The 
proponents  appeal.  Reversed. 

Stivers  &  Slay^ker,  for  appellants.  Tem- 
ple, Hardluger  &  Temple  and  Tall  man  A 

Olst  for  appellee. 

SHERWIN,  J.  The  contestant  aUeged  tbat 
the  testetrix  was  mentally  Incapable  of  mak- 
ing a  valid  wlU,  and  that  the  will  was  pn>- 
cored  by  the  duress  and  undue  influence  ot 
the  proponents.  The  record  presents  no  evi- 
dence which  would  warrant  a  Jury  or  a  court 
In  finding  that  the  testetrix  was  mentally 
Incapable  of  disposing  of  her  property  by 
will.  Her  advanced  age  and  physical  Infirmi- 
ties when  the  will  was  executed  were  not 
alone  sufficient  to  prove  such  totel  disabll-  j 
ity  mentelly.   Evidence  as  to  her  mental 

^^S.  Bm  Appeal  D^eB»«aC^4alQgj£L  XH*.  1 
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and  ptkyaiGal  condition  at  the  time  the  will 
tras  made  was  admlaalble,  however,  on  the 
issue  of  undae  Influence,  for  what  woald  not 
be  Improper  influence  over  a  person  in  sound 
health  might  be  held  Improper  as  to  a  per^ 
son  In  feeble  mental  and  physical  condition. 
The  court  Instmcted  fully  on  the  issue  of  ac- 
tual mental  capacity,  and  therein  erred,  for 
the  reason  we  have  already  stated,  and  for 
the  further  reason  that  such  Issue  was  prac- 
tically abandoned  by  the  contestant  Stein 
T.  City  of  CooncU  Bluffs,  72  Iowa,  180,  83 
N.  W.  ^S6.  The  instructions  were  duly  ex- 
cepted to  when  glTen,  and  it  was  not  neces- 
sary to  again  except  or  refer  thereto  in  the 
motion  for  a  new  trial.  Ellis  v.  Leonard, 
107  Iowa,  487.  78  N.  W.  246. 

The  instmctionB  relating  to  the  testatrix's 
prejudice  against  her  grandsons,  who  were 
not  parties  to  the  record,  were  not  prejudicial 
to  the  proponents,  for  If  the  will  was  the 
will  of  the  proponents,  rather  than  of  the 
testatrix.  It  entirely  falls.  The  will  was  ex- 
eeoted  some  six  years  before  the  death  of 
the  testatrix,  and  remained  In  her  posaession, 
in  a  sealed  envelope,  until  she  died,  and  It 
was  then  delivered  to  the  clerk  of  the  court. 
Neither  of  the  proponents  knew  of  its  exist- 
ence or  Its  contents  until  It  was  opened  and 
read  by  the  clerk.  It  was  formally  and  prop- 
erly executed,  and  it  was  the  duty  of  the 
proponents  to  offer  It  for  probate.  The  rec- 
ord shows  conclusively  that  they  were  acting 
In  perfect  good  faith  In  so  doing,  and  In 
seeking  to  hare  It  probated,  aud  no  reason 
appears  wbj  they  should  be  charged  with 
the  costs  of  tbp  contest  Kirsber  t.  Klrsher 
aow8>  04  N.  W.  846. 

The  Judgment  Is  reversed. 


WHITB  et  al.  v.  LEECH  et  al. 
<Siipreroe  Court  of  Iowa.   Oct  9,  190S.) 

DBEOS-^RIHOIPAI.  AND  AOINT— FRAUD  OP 
AGENT. 

1.  Whwe  defendants,  one  of  whom  was  plain- 
tiff's agent  for  the  sale  of  his  property,  repre- 
neated  to  plaintiff  that  a  certain  farm  in  an- 
other state  was  a  desirable  property  to  trade 
tor,  and  persuaded  him  to  make  the  ezclutnge. 
when  in  fact  the  farm  was  of  bat  small  value, 
and  defendants  had  a  secret  agreement  whereby 
they  afterwards  paid  the  former  owner  of  the 
farm  a  certain  sum  for  plaintiff's  property,  he 
was  entitled  to  have  the  exchange  snDulled  and 
rei'onveyauce  ordered. 

Appeal  from  District  Court,  Lee  County; 
Henry  Bank,  Judge. 

Action  in  equity  to  set  aside  a  conveyance 
of  real  estate  alleged  to  bave  been  procured 
by  fraud  and  false  representations.  There 
vas  a  decree  In  favor  of  plaintiffs,  and  de- 
fendants Leech  and  Latta  appeal.  The  opin- 
ion sufficiently  states  the  f^cts.  Affirmed. 

B.  M.  MarsbaU  and  D.  F.  MUler,  for  appel- 
lants. Casey  &  Stewart  and  W.  S.  Hamil- 
ton, tor  appellees. 

BISHOP,  0.  J.  A  determtnatkm  of  this 
case  invcdves  consideration  itf  fact  questions 


only.  We  content  ourselTes  according  with 
a  brief  statement  of  the  conclusions  reached 
by  ua  from  a  reading  of  the  record.  In  No- 
vember, 1899.  appellee  Henry  Stellem  was 
the  owner  of  a  hotel  proper^  situated  in 
Montrose,  Lee  county,  this  state,  consisting 
of  a  lot  with  hotel  buUdlng  thereon,  and  hotel 
f umlahlngs  and  fixtures.  We  think  it  fairly 
appears  from  the  evidence  that  this  property 
was  ot  the  value  of  about  $4,000.  The  record 
title  of  the  property  stood  In  the  name  of  ap- 
pellee Patrick  White,  fatfaer-ln-ktw  of  Stel- 
lem, bat  he  does  not  make  claim  to  any  In- 
terest antagonistic  to,  Stellem.  Appellants 
strenuously  deny  the  fact,  but  we  think  it 
may  fairly  be  said  that  appellant  Leech  was 
employed  as  an  agent  by  Stellem  to  find  n 
purchaser  for  said  property.  Leech  ascertain- 
ed that  defendant  Jacox  owned  a  tract  of 
land  In  western  B:an8aB.  consisting  of  240 
acres,  which  conld  be  purchased  for  9700. 
Such  evidence  as  there  Is  In  the  record  bear^ 
Ing  upon  the  subject  tends  to  prove  that  the 
Kansas  land  was  In  fact  unbroken  i»alrie, 
and  practleally  of  but  trifling  value.  Leech 
Informed  Stellem  of  ttite  land,  and,  notwith- 
standing he  had  no  knowledge  upon  the  sub- 
ject, he  rc^raented  that  It  was  a  farm  with 
Improvements,  and  partly  under  cultivation, 
and  a  deslmble  property  to  trade  for;  that 
an  even  exdiange  of  the  hotel  proper^  oould 
be  made  tbn^or.  Finding  that  Stellem  was 
favorably  disposed  to  make  a  trade,  Leech 
advised  bis  tOeoA  and  bnriness  associate, 
pellant  Latta,  of  the  condition  of  affairs,  and 
a  plan  was  at  mice  formed  and  entered  upon 
between  them  to  procure  a  trade  (tf  proper^ 
ties  to  be  mads  as  ftdlows:  A  secret  srrange- 
ment  was  to  be  made  wiOi  Jacox  for  the  pur- 
chase by  tbem  of  ttw  ^nsas  land  for  the 
siun  of  f700,  Jaoox  to  convey  direct  to  Stel- 
lem. A  conveyance  of  the  hotel  property 
was  to  be  procured  from  Stellem  to  Jacox, 
thus  giving  the  former  to  understand  that 
it  was  an  exchange  of  properties,  pure  and 
simple.  Thereafter,  and  in  consideration  of 
the  $700  paid  him,  Jacca  was  to  convey  the 
hotel  property  to  appellants  Leech  and  Latta. 
Jaoox  was  seen,  and  consented  to  a  sale,  and 
to  make  deeds  as  requested.  Stellem  fell  in- 
to the  trap,  and  the  plan  was  worked  out  as 
contemplated.  Bach  were  the  facts  as  found 
by  the  court  below,  and  we  bare  no  difficulty 
In  reaching  the  conclusion  that  the  finding 
was  wananted  by  the  evidence.  Upon  as- 
certaining the  character  of  the  Kansas  land, 
and  within  a  reasonable  time,  Stellern 
brought  tbls  action  to  set  aside  the  convey- 
ance made  by  bim,  and  offering  to  reoonvey 
the  Kansas  land. 

Bucb  being  th«  condition  disdmed  Iqr  the 
record,  it  requires  nether  argument  nor  au- 
thority to  reach  the  concInslDn  that  the  de- 
cree was  right,  and  should  not  be  dlstorbed. 
By  the  deci-ee  the  court  below  reserved  the 
right  to  subsequently  determine,  npon  further 
showing,  to  whom,  as  grantee.^  should,be 
made  the  deed  of  tlM^itS^|iif4j©©gtee 
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catwe  will  accordingly  be  remaDded  for  tliat 
porpoab 

A  motion  made  by  appellant  to  strike  an 
amended  abstract  filed  by  appellee  was  sub- 
mitted wltb  tbe  "case."  We  bave  examined 
the  motion  and  the  respective  showings 
made,  and  conclude  that  the  motion  should  be 
OTermled. 

Affirmed* 


8TATB  T.  BBAFFOBD. 

(Supreme  Court  of  Iowa.    Oct  7,  190S.) 

CRIMINAL  LAW— ROBBBRT— EVIDENCE  —  SBM- 
TENCB— MISCONDUCT  OF  COUNTY  ATTOR- 
NRY— OBJECTION— NBCBSSITT. 

1.  Where,  In  a  prosecution  for  robbery,  pto»- 
ecutor  identified  defendant  as  one  of  two  per- 
sons who  stopped  him  on  a  public  street,  and 
after  compellins  him,  by  presentation  of  a  re- 
Tolver  and  threats  to  kill  him,  to  throw  up  his 
hands,  one  of  them  robbed  him  of  the  conteata 
of  his  pockets,  and  the  only  erideoce  on  de- 
fendant's behalf  was  tbe  testimony  of  his  wife 
and  another  woman  that  defendant  was  at 
home  during  the  evening  on  which  the  robbery 
was  committed,  the  evidence  was  soffldent  to 
sustain  a  conviction. 

2,  Under  a  statnte  fixing  tbe  penalty  fOr  rob* 
bery  at  not  less  than  10  nor  more  than  20  years' 
imprisonment,  where  defendant  was  convicted 
of  robbing  prosecator  In  a  public  street  of  the 
city,  by  compelling  him  to  throw  up  his  hands 
on  presentatuHi  of  a  revolver  and  threats  to  kill 
him,  a  sentence  of  17  yean  in  the  penitentiary 
was  not  excessive. 

Appeal  from  District  Oonrt,  Folk  Oonntr; 
A.  W.  WlIUnBoiit  Judge. 

Prosecution  for  robbay,  committed  by  de- 
fendant while  armed  with  a  deadly  weapon. 
The  jury  returned  a  verdict  of  guilty,  and  de- 
fendant was  aentenced  to  17  years  In  the 
penitentiaiy.   Defendant  appeals.  Affirmed. 

Walter  McHenry  and  Spurrier,  Forbes  & 
MUIs.  for  appellant  Cbas.  W.  MuUan,  Atty. 
Gen.,  and  Chas.  A.  Van  Vleck,  Asst  Atty. 
(Sen.,  for  tbe  Stat& 

PER  CURIAM.  With  reference  to  appel- 
lant's claim  that  tbe  verdict  is  not  supported 
by  the  evidence,  it  is  enough  to  say  that  tbe 
prosecuting  witness  in  his  testimony  fully 
identified  tbe  defendant  as  one  of  two  per- 
sons who  stopped  him  on  a  public  street  in 
Des  Moines,  and,  after  compelling  him,  by 
the  presentation  of  revolvers  and  threats  to 
kill  Mm.  to  hold  up  his  bands,  one  of  them 
robbed  blm  of  tbe  contents  of  hla  pockets. 
Tbe  only  showing  in  behalf  of  defendant  was 
the  testimony  of  his  wife  and  another  wo- 
man, who  was  a  neighbor,  that  be  was  at 
home  during  the  evening  on  which  the  rob- 
bery was  committed.  The  conclusion  of  the 
jury  was  sutRclently  supported  by  the  evi- 
dence, and  there  la  no  occasion  for  ua  to  In- 
terfere. 

Mteconduct  of  tbe  county  attorney  in  tbe 
dosing  argument  to  tbe  jury  Is  urged,  con- 
Rlsting,  as  alleged,  in  the  use  before  the  Jury, 
by  way  of  Illustration,  of  a  revolver,  which 
bad  been  produced  from  the  custody  of  the 


clerk,  apparently  with  the  Intention  of  mak- 
ing it  an  exhibit,  but  which  was  not  intro- 
duced in  evidence.  The  dIEBcolty  with  this 
claim  is  that  the  misconduct  appears  only  by 
statements  of  counsel  made  to  the  trial  court, 
and  that  no  objection  to  the  action  of  the 
coimty  attorney  was  interposed  at  the  time. 
By  way  of  excuse  for  not  making  objection, 
counsel  urge  that  the  trial  judge  was  absoit 
from  the  courtroom,  but  the  fact  seems  to  be 
that  tbe  trial  judge,  though  absent  during 
defendant's  argument  had  returned  to  and 
was  in  the  courtroom  when  tbe  closing  argu- 
ment of  tbe  county  attorney  was  commenced, 
and  was  present  during  Its  contlnoance.  At 
any  rate,  the  showing  Is  such  as  would  Jus- 
tify such  a  finding  by  tbe  court,  and,  under 
tbe  circumstances,  we  would  not  be  wai^ 
ranted  in  Interfering  with  his  ruling. 

Complaint  Is  made  that  tbe  sentence  Is  ex- 
cessive, but  the  statutory  penalty  for  fhe  of- 
fense is  imprisonment  In  the  penitentiary 
for  not  less  than  10  nor  more  than  20  years. 
Certainly,  If  the  defendant  committed  the 
crime  under  the  circumstances  shown  by  ttie 
evidence  of  tbe  prosecuting  witness,  which 
as  to  such  circumstances  la  nncontradlcted, 
tbe  case  was  an  aggravated  one^  and  a  se- 
vere sentence  was  justified. 

No  error  appearing  from  the  rectnrd,  tbe 
judgment  of  tbe  trial  court  Is  afBrmed. 


STATE  V.  CARTER. 
(Supreme  Ooort  of  Iowa.  Oct  7, 

CRIMINAL  LAW  —  JURORS  —  QtlAjLIFICATION— 
EXAMINATION  OF  DEFENDANT— IHPEACT- 
HENT— EVIDENCE— MATERIALITY. 

1.  Code,  f  63G0,  provides  that  in  a  criminal 
case  a  juror  standing  in  the  relation  of  guard- 
ian and  ward,  master  and  servant  landlord  and 
tenant  or  being  a  member  of  the  family  of 
defendant,  is  subject  to  challenge  for  cause. 
HeM,  that  the  relation  of  attorney  and  client 
between  a  venireman  and  the  county  attorney 
is  no  ground  for  challenge  in  a  criminal  case. 

2.  Under  Code,  S  4613,  providing  that  a  wit- 
nees  may  be  interrogated  as  to  his  previooa  con- 
viction of  a  felony,  a  witness  may  be  asl^  as 
to  whether  he  had  been  convicted  of  obtaining 
a  aignatore  to  a  note  by  false  pretatses,  the 
same  being  a  felony. 

8.  On  a  prosecution  for  larceny  of  cattle, 
which  had  been  driven  to  the  town  of  and 
there  found  In  defendant's  possession,  defendant 
teptified  that  he  met  a  stranger  in  A.,  several 
miles  from  K.,  and  that  he  purchased  uie  cattle 
from  him,  having  ascertained  by  tel^hone  that 
the  cattle  were  then  in  the  cattle  yards  at  K., 
and  that  he  paid  $800  cash.  On  croes-examina- 
tion  he  was  asked  If  on  leavins  his  boarding 
house  the  evening  preceding  tbe  larceny  he  had 
not  stated  to  a  certain  person  that  he  only  had 
75  cents,  and  that  he  was  going  to  K..  and  the 
person  to  whom  the  statements  were  claimed  to 
have  been  made  testified  to  them  in  rebuttal 
Held,  that  the  statements  so  made  were  so  In- 
consistent with  his  evidence  as  to  be  proper 
subjects  for  cross-examination,  and  bads  for 
impeaching  testimony. 

Appeal  from  District  Gonrt,  Boone  Oountj: 
J.  R.  Wbltaker,  Judge.    ^  . 
Indictment  tot\ji^mmf^v^Sy&^m  cattle. 
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From  m  Jnd^ent  of  conTlctioiif  defendant 
api;>ea]i.  AfSnned. 

SpurrlCT,  Forbea  A:  BlUla,  for  appellant  0. 
W.  Mnllan.  Atty.  Gen.,  and  a  A.  Tan  Tleck. 
Aaat  Attr.  Gen.,  for  the  Statai 

WEAVER,  J.  No  coDtentloa  Is  raised  that 
the  evidence  la  Insufficient  to  support  the 
verdict  It  tends  to  show  tliat  on  the  night 
of  April  19. 1901,  23  head  of  cattle  were  stolen 
from  the  herd  of  Ira  Luther,  In  Boone  coun- 
ty, and  driven  eastward  to  the  town  of  Kelly, 
In  Story  county.  At  that  point  appellant  was 
tn  possession  of  the  cattle,  and  shipped  them 
to  Chicago.  On  the  trial  be  sought  to  explain 
his  possession  of  the  cattle  by  saying  tbat  he 
met  a  stranger  In  Ames,  several  miles  dis- 
tant from  Kelly,  who  claimed  to  have  a  car 
load  of  cattle  at  the  latter  place  which  he 
wished  to  sell,  and  that  after  some  negotia- 
tion, and  having  ascertained  by  telephone 
that  the  cattle  were  In  fact  In  the  yards  at 
Kelly,  he  bought  them,  paying  $800  in  cash, 
and  giving  his  note  for  $200.  It  was  shown 
that  on  the  night  of  the  larceny  appellant  was 
in  Boone  county  not  far  from  Luther's  prem- 
ises, where  the  cattle  were  kept,  and  on  that 
day  or  evening  left  his  boarding  place,  with 
tlie  statement  that  he  was  going  to  Ames. 
These  facta,  with  others  given  in  evidence, 
abundantly  sustain  the  verdict,  and  there  is 
no  reason  for  Interfering  with  It,  unless  we 
find  reversible  error  in  the  matters  complain- 
ed of  In  ailment 

1.  In  the  course  of  impaneling  the  Jury,  one 
Sparks  was  called  Into  the  box,  and  was 
challenged  on  the  ground  tbat  Hon.  D.  R. 
Hlndman,  who  was  assisting  the  county  at- 
torney In  the  trial  of  the  case,  wag  acting  as 
the  Juror's  attorney  in  another  matter.  The 
challenge  was  overruled,  and  error  Is  alleged 
thereon.  In  support  of  this  exception  we  are 
cited  to  section  5360  of  the  Code,  which  pro- 
vides that  a  Juror  "standing  In  the  relation 
of  guardian  and  ward,  master  and  servant, 
landlord  and  tenant,  or  being  a  member  of 
the  family  of  the  defendant,"  is  subject  to 
challenge  for  cause.  The  challenge  under 
consideration  does  not  come  within  the  terms 
of  this  statute.  The  subdivision  quoted  from 
has  reference  entirely  to  those  relations  be- 
tween the  defendant  and  the  Juror  which 
may  be  made  a  ground  of  challenge.  If  It 
had  been  Intended  to  make  the  relation  be- 
tween the  Juror  and  counsel  a  sufficient  ob- 
jection, It  was  easy  to  so  provide  In  specific 
terms,  as  has  been  done  In  the  matter  of  chal- 
lenges in  dvll  cases.  Code,  f  3688.  It  may 
be  furthermore  remarked.  In  reference  to  the 
case  before  us,  tbat  the  record  does  not  show 
tbat  the  Juror  objected  to  served  upon  the 
trial,  or  that  appellant  exhausted  all  his  per- 
emptory challenges.  There  was  no  error  in 
the  ruling. 

2.  The  appellant,  having  testified  in  his 
own  behalf,  was  asked  upon  cross-examlna- 
tfoD  whethor  In  the  year  1887  or  1S9B  he  was 


not  tried  and  convicted  In  Warren  county  up- 
on a  charge  of  obtaining  a  man's  signature  to 
a  promissory  note  by  false  pretenses.  Ob- 
jection to  this  Interrogation  being  overruled, 
the  appellant  answered:  "I  do  not  know 
whether  I  was  or  not.  •  •  •  I  do  not 
know  as  you  would  call  It  convicted.  I  never 
served  any  sentence  for  anything  of  that 
kind,  and  never  a  day  In  Jail  or  prison  in  my 
life  serving  time."  Appellant  concedes  that, 
under  Code,  i  4613,  "a  witness  may  be  In- 
terrogated as  to  his  previous  conviction  of  a 
felony,"  but  If  we  understand  the  argument 
of  counsel,  It  Is  contended  that  the  question 
must  be  substantially  In  the  language  of  the 
statute,  and  that  to  ask  the  witness  whether 
he  has  ever  been  convicted  of  any  specific 
crime  Is  not  allowable.  The  cases  relied  up- 
on by  counsel  do  not  announce  any  such  con- 
struction of  the  statute.  In  Banners  v.  Mc- 
Clelland, 74  Iowa,  318,  37  N.  W.  389.  the  ques- 
tion put  to  the  witness  was,  "Were  yon  ever 
convicted  of  crime?'  The  objectionable  fea- 
ture of  this  question  Is  made  clear  by  the 
language  of  the  opinion  to  the  effect  that  "all 
crimes  are  not  felonies;  hence  the  question 
as  framed  was  improper."  In  State  v.  Brown, 
100  Iowa,  50,  69  N.  W.  277,  the  question  was, 
"Are  you  not  the  same  Edwin  Bird  who  was 
arrested  for  the  burglary  at  John  Rose's?" 
In  condemning  this  manner  of  cross-examina- 
tion, we  said:  "The  fact  of  being  arrested 
was  Immaterial,  unless  there  was  a  convic- 
tion." The  effect  of  these  decisions  is  that 
the  cross-examination  of  a  witness  along  this 
line  must  be  confined  to  Inquiry  concerning 
his  conviction  for  felony,  but  they  do  not 
hold,  nor  do  we  see  any  reason  for  saying, 
the  question  may  not  direct  the  witness*  at- 
tention to  the  specific  felony  of  which  It  Is 
claimed  he  was  convicted.  The  appellant  was 
asked,  In  substance,  whether  he  had  been 
tried  and  convicted  of  the  crime  of  cheating 
by  false  pretenses,  which  is  a  felony  under 
the  statute,  and  therefore,  as  we  view  It, 
within  the  line  of  inquiry  authorized  by  law. 

8.  On  further  cross-examination  of  the  ajh 
pellant,  his  attention  was  directed  to  the  time 
when  he  left  his  boarding  place  on  the  even- 
ing preceding  the  larceny,  and  was  asked: 
"Did  you  not  state  there  to  Nick  Plnmmer 
that  all  the  money  you  had  hi  your  pocket 
was  75  c^ts?"  He  was  also  asked  whether, 
as  he  started  away  that  evening,  he  did  not 
state  to  Plummer  that  he  was  going  to  Kelly, 
but  being  short  of  money,  would  stop  at  a 
Mr.  Judges,  in  the  country,  and  thus  avolA 
hotel  expenses;  also,  whether  he  did  not  say 
to  the  same  person  that  he  would  take  the  road 
north  and  then  east  because  upon  the  road 
south  and  east  ^ere  was  a  slough  that  he 
did  not  wish  to  pass  through.  All  these  ques- 
tions were  allowed  over  appellant's  objec- 
tions to  their  materiality,  and  on  rebuttal  the 
state  was  permitted  to  call  Plummer.  who  tes- 
tified that  appellant  did,  at  the  time  and 
place  specified,  make  the  statements^taL^Ateh 
hia  attention  was  calli&'^'^tl'ttSilj^U^^- 
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ment  tbat  a  -wltnen  cannot  be  Impeached 
by  calling  out  bis  anBwers  vpon  Immaterial 
mattery  and  tben  proTlng  the  falsity  of  auch 
answers.  The  nile  as  stated  Is  elementary, 
but  tbe  matters  to  -which  the  witness'  atten- 
tion was  directed  were  dearly  material.  It 
is  appelhutfs  claim  that  on  the  evening  In 
question  be  bad  at  least  $800  In  money  upon 
his  person,  wltb  which  be  purchased  the  sto- 
len cattle  on  the  following  morning.  He  also 
tesUflea  that  on  leaving  his  boarding  place 
that  erenlng  be  Intended  to  go,  and  did  In 
fact  go.  to  Ames,  and  not  to  Kelly,  and  at- 
ten^jts  to  describe  minutely  bis  moTements 
from  the  time  be  started  until  tbe  next  morn- 
ing. If,  then,  be  said  to  tbe  witness  Plum- 
my be  b^  little  or  no  money,  or  tbat  be  was 
going  to  Kelly,  and  gave  a  reason  for  taking 
the  north  road  instead  of  tbe  sontb  road  to 
that  town,  we  think  the  statements  were  so 
far  Inconsistent  with  the  story  told  by  bim 
on  tbe  witness  sbtnd  tbat  the  prosecution 
conld  rightfully  inquire  into  them  upon  cross^ 
examination,  and  npon  his  denial  thereof  to 
introduce  impeaching  testimony. 

No  other  error  Is  pmented  for  onr  con- 
sideration. So  Car  as  Ibe  record  shows,  ap- 
pellant had  a  fair  trial.  His  guilt  was  estab- 
lished beyond  a  reasonable  question,  and  no 
sufficient  cause  is  shown  for  interference 
with  tbe  verdict  of  the  Jury. 

The  judgment  of  th^  district  court  is  af- 
firmed. 


STATE  T.  KING. 
(Supreme  Court  of  Iowa.    Oct.  6,  1903.) 

LAHCENT  —  RECENT  POSSESSION  -  EXPLANA- 
TION—QUESTIONa  FOR  JURY— PRESUMPTION 
OF  GUILT— INSTRUCTIONS— EVIDENCE  —  AD- 
MISSIBILITY. 

1.  Where  accnaed  explains  Ills  possession  of 
stolen  property  hj  stating  it  was  pledged  to  him 
by  a  BU'SDser  to  secure  a  loan,  the  truthfulness 
of  the  explanation  is  for  the  jury's  determina- 
tion. 

2.  Where  the  evidence  Is  circumstantial,  jtioof 
of  good  character  is  not  so  far  defensive  as  to 
overcome  any  inference  of  guilt  to  be  drawn 
therefrom,  as  It  Is  to  be  given  only  such  weight 
as  the  jury  may  deem  it  entitled  to  receive. 

8.  Where  accused  explains  his  possession  of  a 
watch  claimed  to  have  been  taken  from  bis 
roommate  by  stoting  it  was  pledged  to  him  by 
a  stranger,  an  instruction  tbat  such  possessina 
cast  on  accused  tbe  burden  of  explaming  \io\y 
the  watch  came  into  bis  possession  is  not  ob- 
jectionable as  carting  on  liim  the  burden  of 
establishing  bis  innocence. 

4.  In  a  prosecution  for  the  larceny  of  a  watch 
from  the  roommate  of  accused,  the  rejection  of 
testimony  showing  who  his  roommate  hail  been 
with  before  returning  to  his  room  was  without 
prejudice,  as  the  mere  fact  that  he  had  ln'cn 
with  some  one  did  not  imi^licate  such  person,  in 
the  absence  of  other  taicriminating  circnmetan- 
ces. 

5.  Where,  on  a  prosecution  for  larceny  of  a 
watch  from  fais  roommate,  accused  did  not 
"'aim  tbat  on  retiring  he  sapposed  the  door 
L-iSteued,  nor  deny  stating  to  his  roommate  that 
^«  had  forgotten  to  lock  it,  the  excltislon  of 
Ctidence  by  accused  as  to  whose  duty  it  was  to 
f*ck  the  door  was  without  prejudice. 
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6.  Where  prosecuting  witness  on  a  trial  for 

larceny  has  stated  on  direct  and  cross  examina- 
tion that  his  pocketbook  had  only  a  few  pen- 
nies in  it,  a  repetition  of  the  (loestion  whether 
his  mon^  was  In  the  pocketbook  la  properly 
excluded. 

7.  Where  accused  explained  hU  posaeswni  of 
a  stolen  watch  by  stating  it  waa  pledged  to  him 
by  a  stranger  for  a  loan  of  money,  and  a  cor- 
roborating witness  stated  such  stranger  fint 

E reposed  to  borrow  from  bim,  and  he  told  him 
e  did  not  have  it,  the  refusal  to  permit  bim  to 
state  why  lie  did  not  loan  the  money  waa  with- 
out prejudice. 

8.  where  accused  explained  his  poaseaBion  of 
a  stolen  watch  by  stating  it  was  pledged  to  him 
for  a  loan,  and  a  corroborating  witness  snb«e- 
Quently  testified  the  money  was  to  be  retnmed 
at  a  certain  time  and  place,  the  refusal  to  per> 
mit  him  previously  to  state  the  arrangement  as 
to  the  return  of  tne  money  was  not  prejudiciaL 

9.  A  statement  hy  one  accused  of  larceny 
that,  after  he  received  the  watch  frton  a  stran- 
ger, some  one  called  the  corroborating  witnesa, 
and  be  supposed  It  was  an  acqaaintaooe,  is 
properly  excluded  as  to  the  supposition. 

10.  In  a  prosecution  tor  larceny  fmn  a  room- 
mate, evidence  as  to  whether  any  burclarieB 
were  committed  In  an  adjoining  building  daring 
the  same  night  Is  inadmissible. 

Appeal  from  District  Court,  Folk  Oounty: 
S.  F.  Prouty,  Judge. 

The  defendant  was  convicted  of  larceny 
tram  a  building,  and  appeals.  Affirmed. 

0.  C  Cole,  for  appellant  Gbas.  W.  Mul- 
Ian,  Atty.  Oen.,  and  Ohas.  A.  Van  Vleck. 
Asst  Atty.  OoL,  for  the  State. 

LADD.  J.  One  Holland  ratnmad  to  Us 
room  at  11  o'dodc  p.  m.,  Saturday  evening, 
March  22,  1002,  and  Immediate^  retired. 
Tbe  accused,  who  bad  be^  occupying  tbe 
same  room  ainai  the  Monday  previous,  was 
playing  at  solitaire.  Both  were  attoidhig 
school,  and  bad  been  made  acquainted  by  a 
mutual  friend  with  whom  defendant  was  to 
room  after  one  we^  When  HiollaDd  axoae 
the  next  morning,  be  discovered  that  him 
watch  and  a  small  amoimt  of  money  had 
been  stolen.  Tbe  police  were  notified,  and 
shortly  after  Ajiril  1st  the  watch  was  located 
In  a  pawn8h<qi>  ^be  defendant  bad  caosed 
bis  name  to  be  Inscribed  on  the  case,  and  had 
pledged  It  that  day  for  a  loan  of  96  tat  tbe 
name  of  Henry  Wilson.  A  few  days  later, 
upon  returning  fOr  an  additional  dollar,  he 
was  Informed  tbat  the  watch  waa  stolen 
property,  and,  upon  Inquiry  by  tbe  proprie- 
tor, gave  his  then  place  of  reridenc&  Some 
days  before  be  had  pledged  It  at  another  shop 
for  a  ioaa  of  |S  In  bis  own  name,  havlDg 
subsequently  redeemed  it.  On  the  trial  he 
attempted  to  explain  thia  recent  pniiiifiinluii 
of  the  stolen  property  tqr  saying  tliat  on  Mem- 
day  morning  after  tbe  larceny,  while  on  the 
street  with  one  Hillman.  a  atiangw  named 
Medbury,  whom  be  bad  met  once  before,  ap- 
proached tbe  latter,  and  requested  a  loan  of 
$5,  offering  to  put  up  his  watch  as  secuxity; 
that,  as  Hillman  did  not  have  the  mon^,  be 
made  tbe  loan;  tbat  Medbnry  repreeeuted 
himself  to  be  a  traveling  man,  and  expecting 
money  by  wire  before  noon;^  that  the  money 
was  to  be  retur©i|feeFi^KJ<D^4QCor  «■ 
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use,  at  that  locality,  at  noon  of  the  aame 
dny:   that,  though  defendant  was  there  at 
tbe  apiMlnted  time,  the  borrower  did  not  ap- 
pear, aud  for  this  reason  the  watch  was  for- 
feited by  the  terms  of  tbe  loan.   This  story 
Is   fully  corroborated  by  the  testimony  of 
Hlllnian,  and,  appellant  Insists,  so  fully  ex- 
plains tbe  possession  of  tbe  watch  that  tbe 
finding  of  the  Jury  ought  not  to  stand.  Med- 
bury  was  not  called  as  a  witness,  and.  though 
the  transaction  Is  said  to  have  taken  place 
little  more  tban  2i  boars  after  the  larceny, 
no  mention  of  it  Is  shown  to  have  been  made 
to  Holland,  whose  watch  appellant  cjalms  to 
have  never  seen.    His  excuse  for  pledging 
tbe  property  at  tbe  last  shop  In  a  flctitions 
name  is  that  the  shops  were  inspected  by  the 
police,  who  required  a  report  of  the  names  of 
all  patrons,  among  whom  we  Infer  he  did  not 
care  to  hare  his  name  appear.   The  pretense 
that  recent  possession  of  stolen  goods  has 
been  obtained  by  purchase  from  a  stranger 
is  an  explanation  commonly  Interposed  by 
those  accused  of  the  larceny,  and,  It  may  be 
added,  when  somewliat  discredited  by  the  at- 
tending drcnmstances,  as  In  this  case,  as 
commonly  rejected  by  tbe  good  sense  of  in- 
rors.    State  t.  Marshall,  106  Iowa.  88.  74  N. 
W.  763.   The  story  bears  ear  marks  of  fab- 
rication. For  a  stranger  to  approach  a  couple 
of  schoolboys  for  a  loan  of  this  kind  on  tbe 
principal  street  was  somewhat  remarkable, 
and  specially  so  soon  after  bis  roommate's 
watch  had  been  stolen.    Still  more  remark- 
able was  It  that  the  suspicions  of  the  defend- 
ant, who  knew  of  the  tbeft  of  such  an  article 
within  a  few  hours  previous,  were  In  no  way 
aroused.   Strange  that  he  sbould  redeem  tbe 
watch  at  the  shop  where  first  deposited  In 
his  name,  and  bo  soon  afterwards  pawn  It  at 
another  in  a  fictitious  name.    Curious  tbat 
he  did  not  wish  the  police  of  tbe  city  to  know 
bis  name,  especially  after  he  had  suggested 
to  Holland,  on  tbe  morning  after  the  watch 
was  stolen,  that  it  would  doubtless  be  pawn- 
ed by  the  thief.    Without  elaboration,  it  is 
sufficient  to  say  tbat  tbe  truthfulness  of  the 
explanation  was  lolely  for  the  Jury's  determi- 
nation. 

2.  But  appellant  Insists  that,  as  the  evi- 
dence wns  purely  circumstantial,  the  proof 
of  good  character  ought  to  be  held  so  far  de- 
tensive  as  to  overcome  any  inference  of  guilt 
to  be  drawn  therefrom.  Such  evidence,  how- 
ever, has  been  frequently  declared  to  afford 
00  defense.  It  is  received  as  merely  tending 
to  show  tbat  tbe  accused  would  not  have 
been  likely  to  have  committed  the  crime 
chained,  and  is  to  be  given  such  weight  only 
as  the  Jury  may  deem  It  entitled  to  receive. 
State  V.  House,  108  Iowa,  68,  78  N.  W.  858; 
State  V.  Northrop.  48  Iowa,  583. 

3.  Tbe  corrt  gave  the  usual  Instruction 
with  respect  to  the  presumption  arising  from 
the  recent  possession  of  stolen  property,  and 
■ubniltted  particularly  tbe  explanation  of- 
fered by  the  defendant  Tbe  criticism  tbat 
It  cast  tbe  burden  of  establishing  his  inno- 


cence ui>on  the  accused  Is  disposed  of  by  State 
V.  Hessians,  50  Iowa,  135,  and  State  v.  Blcb- 
art  57  Iowa,  245,  10  N.  W.  657.  But  it  Is 
said  this  rule  ought  not  to  be  applied  where 
the  property  is  alleged  to  have  been  taken 
from  a  building.  Tbe  last  of  tbe  above  deci- 
sions is  an  authority  to  the  contrary.  There 
are  cases,  doubtless,  where  tbe  presumption 
would  not  extend  beyond  the  mere  fact  of 
larceny  to  that  from  a  building;  but  when, 
as  In  this  case,  it  most  have  been  committed 
from  the  building— the  room— or  not  at  all, 
we  think  the  presumption  extends  to  the  of- 
fense charged,  and  that  precisely  the  same 
Inference  arose  as  where  one  charged  with 
tbe  crime  of  burglary  is  found  in  the  recent 
possession  of  property  stolen  In  committing 
that  crime.  State  v.  Swift  (Iowa)  94  N.  W. 
269;  State  v.  Golden,  49  Iowa,  48;  State  v. 
Blvers.  68  Iowa,  616,  27  N.  W.  781;  State 
V.  Prahm,  78  Iowa.  355.  35  N.  W.  451; 
State  V.  Tohe,  87  Iowa,  33,  53  N.  W.  1088. 
The  contention  that  important  facts  are  omit- 
ted in  enumerating  those  to  be  taken  into 
consideration,  and  that  tbe  instruction  Is  In 
tbe  nature  of  an  argument  for  convlctlon»  la 
utterly  without  foundation, 

4.  On  cross-examination  Holland  testified 
tbat  he  had  not  been  drinking  the  evening 
prior  to  tbe  larceny,  and  that  on  tbe  way 
home  between  10  and  11  o*clock  p.  m.  he  had 
counted  his  money,  some  two  or  three  dol- 
lars. "Who  had  you  been  with?"  was  then 
asked  by  defendant's  counsel,  and  the  objec- 
tion tbat  the  question  was  Immaterial,  and 
not  cross-examination,  sustained.  This  rul- 
ing Is  said  to  t>e  erroneous  for  tbe  reason 
tbat  an  answw  would  have  tended  to  point 
out  Holland's  associates,  and  aided  In  iden- 
tifying the  person  who  committed  the  lar- 
ceny. All  proven  by  Holland  was  that  bis 
watch  bad  been  stolen  from  the  room,  and 
this  answer  would  not  have  aCTected  sucb 
proof.  The  mere  fact  that  be  had  been  with 
some  one  tbe  night  previous  would  not  have 
tended  to  Implicate  snch  person,  and.  In  the 
absence  of  all  other  Incriminating  circum- 
stances, tbe  rejection  of  tbe  answer  must'  be 
regarded  as  without  prejudice. 

5.  Holland  testified  tbat,  when  asked  why 
he  had  not  locked  tbe  door,  defendant  an- 
swered that  be  bad  forgotten  It,  and  then 
this  question  was  propounded;  "Was  it  not 
your  business  to  lock  the  door  when  you 
came  In  there?"  Tbe  same  objection  last  in- 
terposed was  sustained.  It  is  to  be  observed 
that  the  question  does  not  call  for  any  pre- 
vious understanding  between  the  parties,  bnt 
simply  for  the  witness'  conception  of  what 
was  his  duty,  and  this  we  conceive  to  be 
wholly  immaterial.  But  the  defendant,  when 
on  the  stand,  was  asked,  "Was  there  any  ar- 
mngemf^nt  l)etween  you  as  to  who  should 
lock  the  door  tbat  night?"  Tbe  answer  to 
this.  It  is  claimed,  would  have  shown  that 
the  last  coming  In  was  to  lock  the  door,  and 
that  this  wonld  have  met  the  atgamuit  that 
defendant  was  last  to  eiodizHtii^  m^y^HAy 
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left  the  door  unlocked,  so  tbat  It  mlffht  ap- 
pear that  some  one  from  tbe  outside  bad  en* 
tered  and  committed  the  larceny.  If  this 
were  tiie  purpose,  the  question  failed  to  In- 
dicate It  He  bad  sot  claimed  that  on  re- 
tiring he  supposed  the  door  fiurtimed,  nor  did 
he  deny  saying  to  Etolland  that  he  bad  for- 
gotten to  lock  it  If  be  knew  It  was  unlock- 
ed, evidence  that  Holland  ought  to  have  at- 
tended to  that  would  In  no  way  rellere  tbe. 
accused.  While  tbe  court  might  well  bave 
ruled  the  other  way,  we  are  conTlnced  tliat 
the  exclusion  of  the  testimony,  in  the  state 
of  the  recOTd  as  presented,  did  not  exert  tbe 
slightest  influence  on  the  condoskm  of  tbe 
jury. 

a  Holland,  after  saying  both  on  direct 
and  cross  examination  that  bla  pocketbook 
had  but  a  few  pennies  In  It;  was  asked  to 
tell  "whether  your  money  was  not  In  your 
pocketbook"?  The  objection  was  properly 
sustained,  In  the  absence  of  specific  objec- 
tion. Tbe  court  Is  not  bound  to  allow  end- 
less repetltlotts,  and.  after  a  subject  had  been 
exhausted,  may  properly,  eren  on  Ite  own 
motion,  put  an  end  to  the  inquiry.  Hlllman 
bad  testified  tiiat  the  stranger  from  whom 
the  wateb  was  said  to  have  been  (Malned 
first  proposed  to  borrow  $5  from  him,  and 
that  he  bad  told  him  he  did  not  have  It,  un- 
less King  bad  some  money  he  would  let  him 
take,  and  later  was  asked,  "Why  did  you  not 
let  him  hare  the  $S,  and  take'  tbe  watcbl" 
Appellant  argues  that  this  was  material,  as 
ten^ng  to  show  that  the  refusal  was  owing 
to  want  of  meana,  rather  than  any  doubt  of 
the  stranger's  good  faith.  But  the  ground  of 
refusal  bad  been  stated  In  detailing  the  trans- 
action. Uoreover,  the  state  of  Hlllman*s 
mind  was  wholly  irrderant  to  tbe  conteover^ 
sy.  Hillman  was  also  asked:  "What  ar- 
rangraoent  was  made  about  the  f6T  Was  it 
to  be  returned?"  As  he  subsequently  testified 
that  tha  money  was  to  be  returned  at  noon  of 
the  same  day,  and  at  ttie  same  place,  the  rul- 
ing, even  If  erroneous,  was  without  preju- 
dlc&  Tbe  defendant.  In  relating  tbe  story  of 
the  Interview  with  the  strang«,  testified  that 
as  they  were  turning  from  the  entrance  to  a 
bowling  alley  "somebody  called  HID  man  to 
one  slda  I  supposed  It  was  an  acqnafntanca 
of  his.*'  Thereupon  the  state  *^)bjected  to 
tbat  supposition,"  and  upon  motion  it  was 
stricken  out  Tbe  ground  of  objection  is  In- 
cluded In  the  designation  of  tbe  remark  as  a 
supposition,  and  manifestly  tt  was  propvly 
stricken.  One  Lamb  testified  ttiat  he  lived 
in  a  flat  adjoining  the  one  in  which  Holland 
and  defendant  roomed,  that  there  was  no 
communication  between  the  apartmenta  ex- 
cept at  the  enter  entrances,  and  was  then 
asked  whether  any  burglaries  were  commit- 
ted therein  on  tbe  night  in  question.  ObJec> 
tlon  to  this  and  to  other  questions  of  similar 
Import  were  sustained,  and,  we  think,  prop* 
erly  so.  Tbe  evidence  had  no  bearing  on  tbe 
Issues  involved.    No  one  would  claim  tbat 


tbe  state  migbt  have  ottenA  proof  tbat  d^ 
fendant  in  fact  committed  the  burglaries  in- 
timated as  tending  to  establish  his  guilt 
That  some  one  dse  may  have  done  ao  In  no 
manner  indicates  Ids  Innocence  ot  the  lu^ 
ceny  charged. 

ThQ  record  la  without  prejudicial  error, 
and  the  Judgment  must  be  and  Is  affirmed. 


STATB  V.  BEBB. 

{Supreme  Court  of  Iowa.   Oct.  7,  1903.) 

BAPB-WANT    or    GONSBNT-COMPUaNT  OF 
PB08BCUTRIX— BVIDBNCB— ADMIS8I- 
BIUTT— INSTRUCTIONS. 

1.  Where  prosecutrix  ia  attempting  to  sxpUa 
her  silence,  testimony  by  her  as  to  her  com- 
plaint to  her  amtt,  made  more  than  thni 
moDths  after  the  commission  of  the  alleged 

'  crime,  with  ezplaaatlon  c»f  the  dday,  is  not 
incompetent,  since  failure  to  make  complaiia 
affected  her  credibility. 

2.  Statements  by  accused  to  proseCTtrix  tt 
tbe  time  Of  the  commisBlon  of  tne  crime  witb 
her  as  to  bis  illicit  relations  with  other  womoi 
are  admlaslble  as  res  gestK. 

S.  Where  prosecutrix,  a  child  under  15  yean 
of  age,  was  apparently  pregnant  at  Hw  time  ti 
the  trial,  and  had  stated  that  she  bad  had  Inter- 
conrae  before  tbe  crime  of  accosed,  the  refusal 
to  permit  accosed  to  ask  ber  whether  she  hid 
not  had  intercourse  with  other  men  is  not  prej- 
udicial. 

4.  On  a  prosecation  for  rape,  a  notice  by  tbe 
state,  under  Code,  {  6873,  of  intention  to  iotro- 
dace  a  witness  to  prove  that  on  tbe  day  of 
accused's  arrest  he  stated  be  intended  to  otre 
another  person  arrested,  is  BUffident  to  allow 
testimony  by  the  witness  tbat  accused  stated 
there  were  others  gnilty  beaades  himself. 

5.  Testimony  tbat  accused,  after  his  mmet, 
asked  witness  which  side  be  was  called  to  tes- 
tify on,  and  stated,  if  be  could  do  him  no  good, 
not  to  do  bim  barm,  is  not  prejodiciaL 

6.  Where  an  indictment  for  rape  of  a  diiU 
under  the  age  of  consent  diarges  tlie  crime  to 
have  been  committed  with  violence  and  ai^Inst 
ber  wilt,  the  Jury  can  convict  if  they  belien 
accused  bad  intercourse  with  lier,  though  ber 
testimony  ss  to  her  resistance  and  want  of  con- 
sent was  not  believed. 

Appeal  frmn  District  Court,  Unscatiae 
County;  A.  J.  House,  Judge. 

Prosecution  for  rape  committed  upon  a  fe- 
male child  under  the  age  of  IS  years.  Prom 
Judgment  on  verdict  ot  gnUty  as  (Aaigsd. 
d^endant  appeals.  Affirmed. 

Olymer  A.  Coldren  and  Jayne  A  Hoffman, 
for  appellant.  Gbas.  W.  Mullan,  Atty.  Gen., 
and  Chaa.  A.  Van  Vleck.  AssL  Atty.  Gen,  far 

the  State. 

McCLAlN,  J.  Several  ohJectionB  are  ar- 
gued as  to  admission  of  testimony  and  In 
the  giving  of  Instructions,  which  It  will  be 
Bufflcient  to  consider  very  briefly.  Objection 
was  taken  to  tbe  testimony  of  prosecutrix 
as  to  tbe  fact  of  complaint  to  her  aunt 
made  more  than  three  montha  after  tbe 
commission  of  the  alleged  crime.  Failure  to 
make  complaint  would  have  been  a  circum- 
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atanoe  affecUnff  tbe  credibility  of  ber  testl- 
mony,  and  alie  bad  a  right  to  abow  tbat  com- 
plaint waa  made,  amd  to  give,  aa  abe  did,  an 
oplanation  of  why  It  was  not  aooner  made. 
For  tUa  purpose  remoteneas  of  the  time  of 
making  the  con^lalnt  from  the  time  of  tbe 
commission  of  the  alleged  oflenBe  would  be 
immaterial.  The  drcnmatance  of  delay 
wonld  go  to  tiie  credibility  of  her  etatement 
tbat  the  crime  waa  committed  by  fwoe  and 
against  biec  will.  But  ber  atatement  that  It 
was  in  fact  made  at  a  remote  time  would 
not.  therefore,  be  Incompetent.  State  t. 
Wolf  (Iowa)  92  N.  W.  678;  State  T.  Peter- 
son, UO  Iowa,  M7,  82  N.  W.  829;  State  t. 
Mulkem,  85  Me.  106,  26  Atl.  1017;  State  t. 
Nilea,  47  Vt  82.  Where  it  is  aou^t  to  show 
by  otbera  tbat  complaint  by  the  Injored  fe- 
male was  promptly  made,  In  order  to  eonoih 
orate  ber  own  testimony  that  tbe  act  of  de- 
fendant was  accomplished,  by  violence  and 
against  bar  will,  tbere  would  be  more  reason 
fbr  excluding  the  evidence  entirely  If  it  re- 
lated to  a  complaint  long  after  the  alleged 
commission  of  tbe  act.  But  where  the  pros- 
ecutrix bmelf  la  attempting  to  explain  ber 
silence,  certain^  testimony  by  her  as  to  a 
tardy  complaint,  with  ecplanation  of  the 
delay,  could  not,  in  any  caae,  be  incompetent, 
for.  so  far  as  her  testimony  tended  to  show 
an  unreasonable  delay,  it  would  be  against 
hw.  rather  than  in  ber  favor,  it  la  as  against 
the  objection  tlut  tbe  tntlmony  of  tbe  per^ 
son  to  whom  tbe  complaint  was  made  re- 
lates to  hearsay  oc  declarationa  of  the  pros- 
ecutrix In  her  own  interest  that  the  questbm 
of  competency  arises.  There  was  no 
ror  in  the  court's  ruling  in  this  respect. 

Complaint  is  made  of  the  admission  of  the 
testimony  of  proeecntrlx  aa  to  something  said 
to  ber  by  defendant  at  tbe  time  of  tiie  com- 
mission of  the  alleged  crime  with  reference 
to  bis  having  had  illicit  relatlona  with  an- 
other woman.  But  It  apjwars  that  bu<^  state- 
ments of  defendant,  if  madfit,  were  at  the 
very  time  of  the  commission  of  the  crime, 
and  they  were  clearly  admissible  as  a  part 
of  the  tea  gestn.  They  were  a  part  of  tbe 
very  transaction  in  question,  and  ttie  testi- 
mony waa  property  admitted. 

On  cPoss-CTamtoatlon  of  prosecutrix  the  at- 
torney for  the  dtfiendant  repeatedly  asked  her 
at  dUTerent  stagea  wbetber  she  had  -not  had 
sezttsl  Intercourse  with  othn  mm  flian  tiie 
defendant  prior  to  t3ie  acts  of  the  defmdant 
The  court  ruled  out  these  questions  on  tbe 
ground  tbat  It  was  ImmatOTlal,  with  reference 
to  defendant's  liability,  whether  proaecutrix 
had  previously  bad  connection  with  other  men 
or  not,  and  this  mllng  was  sound  on  general 
prind^es.  But  It  Is  now  argued  that,  in- 
asmuch aa  It  was  apparent  to  the  Jury,  and 
fully  conceded  on  both  sides,  that  prosecu- 
trix was  pregnant  at  the  time  of  the  trial, 
defendant  should  have  been  allowed  to  show 
that  this  condition  may  have  been  tbe  re* 
suit  of  intercourse  with  other  men  than  the 


defendant  for  tbe  purpose  of  counteracting 
any  sympathy  with  the  prosecutrix  which 
might  have  been  aroused  by  reason  of  her 
condition.  However  this  may  be,  it  apiKan 
flrom  the  record  that  iwosecntrix  was  allowed, 
without  objection,  to  state.  In  answer  to  one 
of  the  questions,  that  she  had.  had  sexual 
Intercourse  before  tbe  alleged  crimp  of  tbe 
defendant  The  defendant  therefore,  had 
tiie  fact  b^re  the  Jury,  and  could  not  have 
been  prejudiced  by  any  mllng  on  ttw  sub- 
ject. 

One  witness  for  tbe  prosecution  was  allow- 
ed to  testify  whc  bad  not  Jbeen  examined 
before  the  grand  Jury,  and  It  is  claimed  that 
tbe  notice  given  by  the  state  of  the  Intention 
to  Introduce  him  as  a  witness  was  not  suffl- 
dentiy  specific  as  to  tbe  substance  of  what 
the  prosecution  expected  to  prove  by  Mm. 
See  Code,  I  SSTS.  The  notice  stated  tbat  it 
was  expected  to  prove  by  this  witness  that 
on  a  certain  day  he  helped  to  arrest  the  de- 
fendant, and  while  In  his  company  on  that 
occasion  the  defendant  said  that  he  bad  a 
notion  to  have  another  person  named  ar- 
rested, aa  be  was  the  guilty  person,  ^e 
testimony  glvCT  by  the  witness  was,  in  sub- 
stance, tiut  defendant  said,  while  In  com- 
pany with  the  witness,  "There  are  others 
guUty  besides  me.'*  It  Is  not  required  tbat 
tbe  testimony  of  tbe  witness  be  confined  to 
the  facts  specifically  stated  in  tbe  notice  as 
those  which  It  Is  expected  to  prove  by  the 
witness.  State  v.  HarlAn,  98  Iowa,  468,  67 
N.  W.  381;  State  v.  Yetzer,  97  Iowa.  428,  66 
N.  W.  737.  The  notice  in  this  case  suffi- 
ciently advised  the  defendant  that  the  wit- 
ness would  be  asked  to  testify  with  refer- 
ence to  statements  made  by  tbe  defendant 
after  his  arrest  In  witnesaf  presence.  This 
was  sufficient  to  advise  the  defendant  of  the 
nature  of  the  testimony  which  It  was  ex- 
pected the  witness  would  give,  and  to  cover 
the  testimony  wblCb  tiie  witness  did  give  as 
to  the  statementa  made  by  Ihe  defendant  In 
bla  presence  at  the  time  and  under  the  dr- 
cumstances  stated  In  the  notice. 

Complaint  Is  made  that  a  witneaa  was  allow- 
ed to  testify  that  defendant  after  his  arrest 
asked  blm  which  side  lie  was  called  to  tes- 
tify iqKm,  and  said  to  blm,  "For  Ood's  sake, 
if  you  can't  do  me  good.  ^  me  no  harm." 
WbUe  tills  testimony  seems  not  to  have  been 
very  material.  It  certainly  could  not  have 
been  prejudicial. 

Several  of  the  instructions  given  are  com- 
plained of,  but  we  find  no  merit  in  the  ob- 
jections made.  Tbe  substance  of  tbe  objec- 
tions in  general  Is  that  although  tiie  In- 
dictment charged  the  dime  to  have  been 
committed  with  violCTce.  and  agaiiut  the  will 
of  prosecutrix,  and  the  testimony  of  prose- 
cutrix was  that  tbe  act  was  committed  in 
this  manner,  yet  the  court  left  the  Jury  flree 
to  convict  oTcn  ttiougb  they  found  that  the 
act  was  not  against  tiie  win  pi^wllhoitt  the 
consent  of  tiie  prose(gf|^  ^  @o<9^^er 
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IS  jean  of  age  at  the  time  of  the  commte- 
tion  of  tbe  alleged  crime.  Tbe  very  crime 
charged  in  the  Indlctmenlv  htiwerer,  was  that 
of  rape  committed  tyy  haTlng  sexual  Inter- 
conrse  with  a  female  uider  the  age  of  con- 
sent, and  It  was  Immaterial  that  the  Indict- 
ment charged  the  act  to  bare  been  also  ac- 
compUflhed  by  violence  and  without  ber 
consent '  If  the  Jury  believed  that  the  defend- 
ant had  sexual  intercourse  wltb  the  proae- 
cntrlx,  flbe  being  under  the  age  of  conseul, 
it  was  tbelr  duty  to  convict,  even  though  her 
testimony  as  to  het  resistance  and  want  of 
consent  was  not  believed.  False  statements 
by  ber  as  to  clrcnmstances  of  the  commis- 
sion of  the  crime  would  not  be  reason  for  ac- 
quitting the  defendant  WItbout  further 
ekiboratlon.  we  may  say  that  we  have  care- 
fully examined  the  instructions  complained 
of,  and  find  no  error  to  have  been  committed 
In  giving  them. 

Tbe  contention  on  whlcb  counsel  for  ap- 
pellant ivlncipally  rely  is,  however,  that  there 
was  not  sufficient  evidence  to  support  the  ver- 
dict, and  as  to  this  we  may  properly  repeat 
the  suggestion  already  made  wltb  reference 
to  the  Instnictlona.  There  are  various  clr- 
cnmstances dladoaed  by  the  evidence  tend- 
ing to  discredit  the  testimony  of  prosecu- 
trix that  she  resisted  with  all  her  strength, 
and  made  a  loud  outcry.  Bat  even  as  to  tbis 
matter  It  Is  worthy  of  consideration  that 
tbe  prosecutrix  was  a  child  of  scarcely  more 
than  12  yeara  of  age,  and  that  defendant  was 
twice  as  old.  In  the  hands  of  a  full-grown 
and  strong  man  it  Is  not  to  be  expected  tbat 
a  mere  child  should  make  any  very  ellectlTe 
resistance,  nor  can  It  be  supposed  that  she 
would  make  any  very  loud  outcry.  The 
crime  is  charged  to  have  been  committed 
in  a  bam,  and  the  mother  and  sisters  of  pros- 
ecutrix, and  perhaps  other  persons,  were 
about  tbe  house,  some  distance  away.  It  is 
not  at  all  incredible  that  such  outcry  as  a 
child  would  be  able  to  make  under  such  cir- 
cumstances would  not  attract  the  attention 
of  persons  otherwise  engaged  at  a  considera- 
ble distance  and  out  of  sight.  But  tbe  more 
Important  consfderation  Is  that,  eren  though 
the  Jury  wholly  disbelieved  what  prosecutrix 
said  as  to  a  struggle  and  outcry,  neverthe- 
less, if  they  believed  that  defendant  bad  car- 
nal latercourse  with  prosecutrix,  It  was  their 
duty  to  convict.  There  was  sufficient  evi- 
dence to  sustain  a  finding  by  the  Jury  that 
defendant  bad  carnal  Intercourse  with  prose- 
cutrix, and  this  is  as  far  as  it  Is  necessary 
for  us  to  go  in  the  discussion  of  the  evi- 
dence. There  was  the  usual  denial  by  de- 
fendant as  a  witness  of  the  fact  of  any  sex- 
aal  connection  with  tbe  prosecutrix,  but  this 
denial  is  discredited  by  testimony  as  to  his 
declarations  soon  after  his  arrest,  and  by  tes- 
timony of  some  witnesses  who  Impeached  bis 
credibility. 

We  see  no  reason  for  interfering  with  the 
conviction,  and  it  is  therefore  affirmed. 


MABR  V.  BURLINGTON,  a  B.  ft  M. 
CO. 

(Supreme  Court  of  Iowa.   Oct  7,  1903.) 

CONTRACTS— STATUTS  OF  FRAUD S—PLRADING 
— CONSIDERATION— SKTTLEUBNT. 

1.  In  an  action  on  a  contract  within  the  stat- 
ute of  frands,  an  obJecUon  that  It  was  not  in 
writing  must  bo  raised  far  dcsnuirer,  and 

by  answer. 

2.  When  parol  evldrace  of  a  contract  withia 
the  statute  of  frauds  Is  introduced  without  ob- 
jection, It  cannot  afterwards  be  objected  to  on 
appeal. 

S.  A  contract  whereby  a  restaurant  keeper 

agreed  to  board  a  certain  number  of  men  in 
consideration  of  the  other  party  paying  her  a 
certain  amount  per  week  for  each  of  tbe  board- 
ers, was  not  within  Code,  %  4625,  as  a  contract 
to  answer  for  the  debt  of  another. 

4.  A  restaurant  keeper,  who  was  arerae  to 
boarding  c^aln  nonunion  men,  were  tak- 
ing tbe  places  of  strikers,  she  fearing  that  to  do 
so  would  injure  her  business,  agreed  to  bf>ard 
them  In  consideration  of  defendant* i  furnishing 
a  certain  nnmber  of  men  for  at  least  six 
months,  paying  her  a  certain  price  for  each 
boarder.  HeUT.  that  tbe  contract  was  not  with- 
out consideration. 

5.  The  restaurant  keeper  not  having  cone  oat 
of  business  ontil  after  defendant  In  violation  of 
the  contract  refused  to  send  her  any  more  nm 
to  board,  and  she  then  being  without  any  bnn- 
oe^,  in  an  action  on  the  contract  by  btf,  a 
claim  that  she  had  disabled  herself  from  tbe 
execution  of  the  contract  by  going  out  of  bosi- 
ness  was  untenable. 

6.  A  restaurant  keeper  agreed  with  defend- 
ant to  board  certain  men  In  consideration  of 
defendant  fnrniahing  the  boardws  for  a  certaiu 
length  of  time,  and  paying  their  board.  Before 
the  expiration  of  the  time  defendant  ceased  to 
fumisa  the  boarders,  and  a  son  of  the  reatau- 
rant  keeper,  on  calling  at  defendant's  ofllce, 
after  the  boarding  ceaseij,  was  paid  the  amount 
due  for  board  actually  famished.  HcM,  in  an 
action  by  plaintiff  for  breadi  of  contract  that 
such  payment  did  not  amount  to  a  settlement  of 
tbe  claim  in  suit 

7.  A  motion  for  a  new  trial  la  addressed  to 
the  discretiou  of  tbe  trial  court 

8.  A  restaurant  keeper  agreed  to  board  cer- 
tain men  in  consideration  of  defendant  famish- 
ing snch  boarders  for  a  specified  time  and  pay- 
ing their  board,  the  boarders  being  nonnaioD 
men,  who  were  taking  the  places  of  strikers, 
and  the  restaurant  keeper  being  reluctant  to 
board  them  for  fear  of  injuring  her  business. 
Defendant  failed  to  fumi^  the  mm  for  the 
specified  time,  and,  pUUntUFs  business  being 
ruined  by  the  trsnsaction,  she  sued  for  damages. 
77rM.  that  after  direction  of  a  verdict  for  de- 
fendant it  was  no  abuse  of  discretion  to  grant 
a  new  trial. 

Appeal  from  Superior  Court  of  Cedar  Kap- 
Ids;  James  H.  Rothrock,  Judge. 

Action  to  recover  for  breach  of  an  alleged 
contract.  Tbe  facts  will  be  found  stated  In 
tbe  opinion.  At  tbe  close  of  the  evidence  for 
plaintlfF  tbe  court,  on  motion,  directed  a  Ter^ 
diet  in  favor  of  defendant.  Thereafter  a  mo- 
tion for  new  trial  was  made  by  plalntUT,  and 
this  was  sustained.  From  tbe  order  grantiiig 
new  trial,  defendant  appeals.  Affirmed. 

J.  0.  Leonard  and  8.  K.  Tracy,  for  appel- 
lant Rldcel,  Crocker  &  Tonrtellot  and  Wm. 
Chamberlln,  for  appellee. 
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BISHOP.  C.  J.    Pl&fntlfl  kept  a  boarding 
house  or  restaurant  In  Cedar  Rapids,  and  her 
claim  ls,-iii  Bubstance,  that  In  April,  1901,  de- 
fendant, through  Its  officers  and  agents,  en- 
tered Into  a  contract  with  her,  by  which  de- 
fendant was  to  furnish  her  with  at  least  60 
regular  boarders,  employte  of  defendant,  for 
a  period  of  at  least  six  months,  the  defend- 
ant to  pay  to  her  the  sum  of  I3.&0  per  week 
for  each  of  such  boarders.   It  Is  alleged  that 
she  consented  to  take  such  boarders  at  the 
price  named,  and  did  thereafter  provide  board 
for  all  the  employes  of  defendant  sent  to  her, 
but  that  the  average  number  thereof  did  not 
exceed  20;  and  that  about  June  13,  1001,  de- 
fendant renounced  and  refused  to  further 
comply  with  the  contract  Plaintiff  says  that 
the  fair  profit  which  she  would  have  realized 
on  each  boarder  would  have  been  75  cents  per 
week.   The  answet  Is  a  general  denial,  and. 
In  addition  thereto,  the  statute  of  frauds  and 
a  full  settlement  are  pleaded.  From  the  evi- 
dence introduced  by  plaintiff  npon  the  trial 
the  jury  would  have  been  warranted  In  find- 
ing the  facts  to  be  as  follows:   On  April  28, 
1901,  certain  of  the  officers  of  the  defendant 
company  came  to  plalntifTs  restaurant,  and 
requested  her  to  take  to  board  a  lot  of  non- 
uDlon  men  whom  the  defendant  company 
bad  brought  In  to  take  the  place  of  Its 
striking  employes.   Plaintiff  objected,  saying 
she  was  afraid  to  take  the  men,  because  they 
were  nonunion  men;  that  she  would  be  talk- 
ed mean  .about  for  having  scabs,  and  that  it 
would  ruin  her  trade.    Defendant's  officers 
assured  her  that  the  railroad  company  would 
back  her,  and  that,  If  she  would  take  the  men, 
they  would  fill  her  house  with  an  average  of 
60  men,  at  least;  that  she  could  count  on  the 
arrangement  lasting  at  least  six  months,  and 
that  the  company  would  pay  the  board  of  all 
the  men  at  the  rate  of  ^.50  per  week.  To 
this  she  finally  consented.  The  defendant  fur- 
nished her  and  paid  for  an  average  of  20  men 
until  June  18th,  when  It  refused  to  carry  out 
the  arrangement  any  further.   In  the  mean- 
time all  the  other  boarders  of  plaintiff  left 
her,  and,  having  no  business,  she  was  com- 
pelled to  and  did  close  up  her  house.  That 
there  would  have  been  a  profit  on  the  busl- 
ness,  had  the  arrangement  been  carried  out, 
li  not  questioned. 

Defendant  says  the  order  granting  the  new 
trial  should  be  reversed,  and  Judgment  enter- 
ed on  the  verdict,  for  reasons  which  we  will 
DOW  proceed  to  consider.  It  Is  said,  In  the 
flrst  place,  that  the  oral  contract  sued  upon 
was  within  tbe  statute  of  frauds,  there  being 
no  written  or  competent  evidence  to  estab- 
lish tbe  same.  The  particular  section  of  the 
statute  relied  upon  is  as  follows:  "Sec.  4626. 
Except  when  otherwise  specially  provided,  no 
evidence  of  the  following  enumerated  con- 
tracts is  competent  unless  in  writing  and 
BlBued  by  the  party  chained,  or  by  his  au- 
thorized agent:  •  •  •  3.  Those  wherein 
one  person  promises  to  answer  for  tbe  debt, 
^efbolt  or  mlscairlage  of  another/'  etc.  That 


the  contract  here  relied  upon  was  not  re- 
duced to  writing  appears  from  the  allegations 
of  the  petition.  No  objection  was  made  by 
demurrer,  and  the  record  does  not  disclose 
that  any  objection  was  made  at  the  time  the 
oral  evidence  was  offered.  It  Is  not  sufficient 
to  raise  tbe  objection  by  answer  alone.  Wise- 
man V.  Thompson  (Iowa)  63  N,  W.  840; 
Graves  v.  Clark  (Iowa)  69  N.  W.  1046.  When 
;  parol  evidence  of  a  contract  within  the  stat- 
i  ute  of  frauds  Is  Introduced  upon  the  trial 
without  objection,  It  cannot  afterwards  be 
objected  to  upon  appeal.  Crossen  v.  White, 
19  Iowa,  109.  But,  If  this  were  not  so,  tbe 
objection  is  not  well  taken.  The  agreement 
was  with  the  company  to  board  Its  employfis, 
and  plaintiff  was  to  be  paid  by  the  company. 
There  was  no  promise  to  answer  for  tlie  debt» 
default,  or  miscarriage  of  another. 

It  Is  nest  said  there  was  no  consideration 
for  the  alleged  contract   It  does  not  appear 
that  this  ground  of  defense  was  raised  In  any 
:  way,  either  by  pleading  or  in  the  motion  to 
:  direct  a  verdict  In  the  court  below.  But 
■  even  If  we  might  disregard  tbe  question  ai 
:  being  raised  In  this  court  for  the  first  tlme» 
we  prefer  to  dispose  of  It  on  Its  merits,  in 
view  of  a  farther  trial  of  the  case.  In  doing 
so,  we  need  say  no  more  than  that  plaintiff 
was  Induced  by  tbe  promises  of  defendant's 
officers  to  take  tbe  chances  of  having  her 
business  ruined  by  taking  the  men  to  board. 
The  result  was  as  she  feared.  We  think  the 
consideration  was  suffldent   See  1  Parsons 
on  Contracts.  451;  Blake  t.  Blake,  7  Iowa, 
46;  Harian  t.  Harlan,  102  Iowa,  701,  tZ  M. 
W.  288. 

In  the  third  place.  It  Is  said  that  plaintiff. 
1^  her  own  acts,  disabled  benelf  from  the  ex- 
ecntlon  of  the  contract.  Iqr  going  out  of  bnsl- 
ness.  This  ground  cannot  be  sastalned.  The 
plalntur  did  not  go  ont  of  business  tmitll  after 
defendant  refused  to  send  any  more  men  to 
board,  and  she  then  found  herself  without 
any  bnainess.  Defendant  bad  no  right  to 
expect  her  to  keep  her  doors  open  and  her 
empty  tables  waiting  for  tbe  m«i  It  bad  re* 
fused  to  kmger  smd  to  her. 

Finally,  it  Is  said  that  the  whole  claim  of 
plaintiff  was  settled,  and  full  accord  and 
satisfaction  had  thereon,  before  tills  snlt  was 
brought.  The  evidence  simply  shows  that 
the  son  of  plaintiff  went  to  the  office  of  de- 
fendant after  the  boarding  of  tbe  men  ceas- 
ed, and  there  was  paid  to  him  the  amount 
due  on  board  which  had  actually  been  furnish- 
ed. This  did  not  of  itself  amount  to  a  settle- 
ment of  tbe  claim  here  sued  upon. 

We  have  not  undertaken  to  discuss  any 
questions  save  those  directly  raised  by  tbe 
assignments  of  error.  A  motion  for  a  new 
trial  is  addressed  to  tbe  sound  discretion  of  a 
trial  court  ftnd  such  discretion  will  not  be 
Interfered  with  except  In  caaes  of  abuse. 
There  was  no  abuse  of  discretion  in  granting 
a  new  trial  In  this  case,  and  the  ordw  la.  af- 
firmed. Digitized  by  VoOOQlC 
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THAYER  T.  SMOKY  HOLLOW  COAL  CO. 
(Supreme  Court  of  Iowa.  Oct  7,  1803.) 

IfASTBR  AND  BBRVANT— NBGUOBNCB-CON- 
TRIBUTORY  NBOLIGENCB— SAFE  PLACE  TO 
WORK— MINES-PAILURB  TO  PROP  ROOF- 
CUSTOM— B  VI DBN  C  S^IN  STRU  C  TIONS. 

1.  In  an  action  by  a  aerrant  against  the 
master  for  iujuriea,  eTidence  of  custom  and 
usage  on  the  questioD  as  to  whether  it  was 
the  duty  of  the  master  or  the  servant  to  In- 
apect  and  care  for  the  place  of  work  la  not 
inadmisnble  ei  varying  any  rule  of  law,  or, 
in  the  absence  of  expreaa  atipolationa,  any  def- 
inite contract  relation. 

2.  In  an  action  by  a  servant  against  the  mas- 
ter for  injuries,  evidence  as  to  the  custom  and 
usage  on  the  question  as  to  whether  it  was  the 
duty  of  the  master  or  the  servant  to  inspect  and 
care  for  the  place  of  work  is  admissible,  though 
not  pleaded,  where  it  ia  not  sought  to  change 
a  contract,  Dot  the  doty  grows  entirely  oat  of 
custom. 

3.  A  qnallfied  witneaa  may  itate  the  ntage  ot 
a  certain  tnudneBa  wtam  the  qneation  is  mate- 
rial. 

4.  In  an  action  by  a  aerrant  acainat  the  mas- 
ter for  injuries,  a  usage  being  uiown  whereby 
it  was  the  duty  of  the  master  to  inspect  and 
care  for  the  place  of  work,  the  master  is  pre- 
sumed to  have  had  knowledge  of  the  usage. 

6.  In  an  action  for  injuries  sustained  by  an 
employ^  in  a  coal  mine  owing  to  the  fall  of  slate 
from  the  roof  of  an  entry,  evidence  that,  accord- 
ing to  custom,  it  waa  defendant's  duty  to  make 
an  inspection,  was  admissible,  aa  bearing  on  the 
measure  of  care  required  of  and  exercised  by 
the  plaintiff,  though  not  pleaded. 

6.  In  an  action  by  an  employ^  Is  a  coal  mine 
for  injuries  received  owing  to  the  fall  of  slate 
from  the  roof  of  an  entry,  a  quration  to  a 
witness  as  to  the  probable  length  of  time  slate 
would  drop  after  it  became  loose  "nnd»-  the 
coaditiona  existing  in  the  entry"  waa  improper, 
the  conditions  referred  to  not  having  bem  dl^ 
closed. 

7.  The  question  waa  Improper,  inaamneh  u 
it  called  upon  the  witness  to  nsnrp  the  function 

of  the  jury. 

8.  In  an  action  by  an  employd  In  a  coal  mine 
for  Injuries  sustained  owing  to  a  fall  of  slate 
from  the  roof  of  an  entry,  the  complaint  al- 
leged that  it  waa  defendant's  duty  to  examine 
and  inspect  the  roof,  but  the  only  charge  of 
negligence  was  in  allowing  the  roof  to  become 
out  of  repair,  and  failure  to  prop  and  timber 
It  as  required  by  law.   Held,  that  under  the 

E leadings  evidence  tliat  the  slate  would  be  lis- 
le to  fall  from  three  to  six  days  after  it  be- 
came loose,  unaccompanied  by  testimony  as  to 
when  the  defect  was  actually  discovered  by  de- 
fendant, was  insufficient  to  make  out  a  case. 

9.  In  an  acuon  by  an  employe  In  a  coal  mine 
for  injuries  sustained  owing  to  the  fall  ot  ^te 
from  the  roof  of  an  eatr:r.  the  court  instructed 
that  evidence  had  been  introduced  tending  to 
prove  a  custom  that  a  miner  should  look  after 
the  safety  of  the  roof,  but  that  the  evidence 
should  not  be  considered  as  tendhie  to  prove 
absence  or  want  of  negligence  on  the  part  of 
the  defendant,  and  that  the  plaintiff  had  in- 
troduced evidence  tending  to  snow  the 'custom 
of  miners,  which  evidence  should  not  be  con- 
sidered as  showing  absence  of  negligence  on 
the  part  of  plalDtrff.  Held,  that  the  instruc- 
tion was  erroneous,  since  it  deprived  defendant 
of  the  benefit  of  Its  evidence  as  to  custom, 
negatived  the  idea  that  if  defendant  owed  no 
duty  as  to  the  roof  It  was  not  negligent,  no 
matter  what  it  omitted,  and  might  have  led 
the  jarr  to  believe  that  the  evidence  as  to 
custom  nad  no  bearing  on  the  issue  as  to  negli- 
gence or  contributory  negligence. 


10.  Tbe  error  was  not  cored  by  an  InstructioD 
that.  If  the  duty  of  inspection  and  repair  de- 
volved on  plaintiff,  be  could  not  recover,  and. 
if  it  devolved  on  defendant,  plaintiff  could  nut 
recover  without  ahowing  some  negligence,  otbo- 
of  omifnion  or  commisBion. 

11.  Refusal  of  requested  instructionB  embodied 
in  the  main  charge  is  not  error. 

Appeal  from  District  Court,  Monroe  Coun- 
ty; T.  M.  Pee,  Judge. 

Action  at  law  to  recover  damages  for  per- 
sonal injuries  received  by  plalntlfr,  resultius 
from  a  fall  of  slate  from  the  roof  of  an  en- 
try in  the  defendant's  coal  mine.  Tbe  de- 
fendant denied  liability  for  th6  Injuries,  and 
on  trial  to  a  Jury  plalntlfl  received  tbe  ver- 
dict on  which  Judgment  was  rendacd,  and 
the  defendant  appeals.  Reversed. 

Ryan,  Ryan  ft  Ryan  and  Clarkson  ft  Batei^ 
toe  appellant  N.  B.  Kendall,  for  appellee. 

DEBMBIR,  J.  Plaintiff,  vhlle  mmed 
with  another  in  dilTlng  an  entry  In  defend- 
ant's coal  mine,  received  the  Injuries  of 
which  he  complains  throngh  a  tall  of  slate 
from  fbB  roof  of  said  ent^.  He  charges  the 
defendant  with  negligence  in  the  following 
language:  "That  It  was  the  daty  of  the  de- 
fendant to  provide  and  erect  in  snch  entiy 
suitable  and  necessary  safegnards  against  ac- 
cidents to  those  employed  in  and  about  said 
mine."  "The  said  injuries  woe  recelred 
him  wholly  as  the  direct  and  prozlmate  re- 
sult of  the  carelessness  and  negligence  of  tbe 
defendant  That  said  carelessness  and  neg- 
ligence consisted  in  allowing  and  permitting 
said  cross  entry  K  to  become  and  remain  in 
an  unsafe  and  dangerons  condition,  and  in 
falling  and  mnittlng  to  properly  support  tbe 
roof  thereof  with  timbers  or  otlwrwise,  as 
required  by  law,  rendering  It  reasonably  se- 
cure against  a  fall  of  slate.**  "That  plain- 
tiff bad  no  knowledge  whatera  of  the  dan- 
gerous condition  of  said  entry  or  tbe  roof 
thereof,  but  he  alleges  that  tbe  defendant 
was  well  aware  thereof  or.  In  the  nerclae  of 
reasonable  diligence,  might  baye  dlscQiFered 
the  same."  After  tbe  evidence  was  all  addu- 
ced, tbe  plaintiff  amended  his  petition  as  fol- 
lows: He  alleged  that  on  tbe  IStb  day 
of  October,  1900,  the  defendant  was  In  ab- 
solute and  unqualified  charge,  control,  and 
supervision  of  said  cross  entry  K  at  fbs 
place  where  tbe  plaintiff  was  Injured,  and 
that  plaintiff  had  no  charge,  control,  or  anper- 
Tlslon  thereof  vbatever;  that  plaintiff's  only 
duty  In  connection  with  said  entry  was  at 
Its  fftce,  more  than  45  feet  from  tbe  place  ot 
the  injury;  that  no  duty  derolved  upon  bim 
to  Inspect  examine,  or  secure  the  roof  of 
said  entry  at  the  place  where  be  was  IxiJuTed. 
but  tbe  duty  so  to  examine,  lospeet.  and  se- 
cure uld  roof  by  timbers  ox  other  si^orts 
was  Incumbent  upon  the  def«idant;  that 
plaintiff  bad  a  right  to  rely  and  did  r^  iqkhi 
the  defendant  to  Inqpect  and  examine  said 
roof,  and  to  .timber'  support  and  secure  tiie 
same  in  a  proper  and  s^cfent  mnner  to 
prevent  falls  of  i^lf^^^^Q^^  entry 


Iowa) 


THATBB  T.  SHOKT 


HOLLOW  COAIi  CO. 


719 


In  which  plaintiff  was  Injured  was  a  lateral 
one,  rutuUng  eaet  and  west  at  rlgbt  angles  to 
the  main  one,  and  had  been  extended  some- 
thing like  50  feet  from  the  mouth  thereof  by 
plalntifl  and  one  Williams  at  the  time  the  ac- 
cident occurred.  It  was  Intended  to  break 
through  or  reach  a  croBS-se<5tlon  at  a  dis- 
tance of  something  like  60  feet  from  the  main 
entry,  but  this  breaK-through  had  not  yet 
been  made.  When  plalntiS  went  to  work,  the 
entry  had  been  extended  something  like  15 
feet  from  it£  moutb  by  Williams  alone.  This 
entry  ran  east  and  west,  and  the  bottom  had 
been  taken  np  and  the  aides  cut  along  for  a 
distance  of  25  to  30  feet,  to  make  room  for 
the  mules  wblcb  were  to  operate  the  cars, 
and  iron  rails  had  been  laid  by  employes  of 
the  company  for  caia  to  run  upon  for  a  dis- 
tance of  8  to  10  feet  from  the  mouth  of  the 
entry,  when  plalntifl  received  his  injuries. 
Connected  with  these  iron  rails  which  had 
been  laid  by  the  company's  employes  were 
wooden  ones,  laid  by  plaintiff  and  his  co-euj- 
ploy6,  for  the  purpose  of  removing  the  coal 
by  cars  from  the  face  of  the  entry  as  they 
proceeded  with  their  work.  Plaintiff  was  in- 
jured on  Monday,  and  on  the  Saturday  before 
the  comi»any  bad  Its  employes  In  the  entry 
cutting  along  the  ribs  preparatory  to  taking 
up  the  bottom,  and  they  had  worked  back 
Into  the  entry  for  the  distance  of  35  feet. 
These  employto  had  also  put  some  timbers 
In  the  entry,  and  a  driver  was  going  in  and 
out  removing  the  coal.  On  the  day  of  the 
injury  plaintiff  had  gone  to  the  mouth  of  the 
entry  to  get  a  coal  car,  which  had  been' 
switched  onto  the  Iron  track,  and  left  there 
for  the  men  who  were  at  work  at  the  face. 
In  order  that  they  mlgbt  remove  the  coal 
therefrom.  He  went  behind  the  car,  gave  it 
a  push,  and  when  he  had  arrii'ed  at  a  point 
variously  estimated  as  from  6  to  10  feet  from 
the  entry  moutb,  was  struck  by  a  large  piece 
of  slate  weighing  1,500  or  more  [>ounds,  which 
fell  from  the  roof  of  the  entry.  The  entire 
piece  which  fell  was  within  IS  feet  of  the 
mouth  of  the  entry,  and  at  a  place  where 
plaintiff  had  done  no  work.  It  was  also  over 
the  Iron  rails  which  bad  been  laid  by  the 
defendant  company  after  the  bottom  of  the 
entry  had  been  taken  up.  All  this  plalntUTa 
evidence  tended  to  show,  and  the  Joiy  was 
Justified  In  finding  these  to  be  facts. 

One  of  the  close  questions  in  the  case  vras. 
of  course,  the  defendant's  duty  to  look  after 
the  safety  of  the  place  where  plaintiff  receiv- 
ed his  Injuries.  If  plaintiff  was  making  the 
place  himself,  and  was  solely  responsible  for 
its  creation,  condition,  and  care,  then,  of 
course,  the  rule  as  to  the  duty  of  the  mas- 
ter to  furnish  his  employ^  with  a  safe  place 
In  which  to  work  does  not  apply.  On  the  otli- 
er  hand,  if  defendant  bad  assumed  the  care 
of  the  place,  or  waa  required  to  inspect  and 
care  for  It.  then  it  was  liable  if  It  failed  to 
ezendse  ordinary  care  and  diligence  in  look- 
lug  after  the  safety  of  Ita  employte,  who 
were  KQidred  to  use  the  j^ace  In  going  about 


their  work.  The  rules  of  law  which  apply  to 
such  cases  are  very  well  understood,  and 
particularly  well  explained  in  Union  Pac.  R. 
Co.  V.  Jarvl,  53  Fed.  67.  3  C.  C.  A.  433;  Kelly 
V.  Fourth  of  July  Mining  Co.  (Mont)  41  Pac. 
273.  But  the  exact  time  when  a  master's  du- 
ties begin  Is  not  fixed  by  any  arbitrary  rules. 
We  bave  already  held  that  evidence  of  custom 
and  usage  Is  material  on  this  question,  for 
such  evidence  does  not  vary  either  an  estab- 
lished rule  of  law,  or,  in  the  absence  of  ex- 
press BtipulatlouB,  any  definite  contract  rela- 
tions between  the  parties.  Taylor  v.  Star 
Coal  Co.,  ilO  Iowa,  40,  81  N.  W.  249.  Ap- 
pellant's contention  that  sucbi  evidence  re- 
lieves the  employ^  of  a  statutory  duty  Is  un- 
sound. It  is  a  species  of  reasoning  in  a  cir- 
cle, which  is  at  all  times  dangerous  of  adop- 
tion. If  the  employe  was  in  control,  then  he 
was  under  a  statutory  duty  to  prop  the  roof 
and  to  properly  timber  the  entry;  but.  If  this 
was  a  duty  devolving  upon  the  defendant  by 
reason  of  custom  or  otherwise,  then  the  obli- 
gation rested  on  it,  and  not  oi)  its  employfi, 
who  was  without  authority  or  control.  This 
matter  has  already  been  decided  against  ap- 
pellant in  Corson  v.  Coal  Ca,  101  Iowa.  224. 
TO  N.  W.  186,  as  well  aa  In  the  Taylor  Case, 
supra. 

It  is  also  argued  that,  as  no  custom  was 
pleaded,  evidence  thereof  was  inadmissible. 
This  is  tbe  rule  where  It  is  sougbt  to  modify 
or  change  the  conditions  of  a  contract,  but  it 
does  not  obtain  in  cases  where  duty  grows  en- 
tirely out  of  custom.  Henry  v.  B.  B.  Co.,  66 
Iowa,  52.  23  N.  W.  260.  Eller  v.  Loomls,  106 
Iowa,  276.  76  N.  W.  686,  reUed  upon  by  ap- 
pellant. Is  not  In  point 

Further,  it  Is  said  that  It  Is  incompetent 
for  a  vrltnesa  to  state  a  custom.  Perhaps 
in  some  cases  this  may  be  true:  But  here, 
as  in  Milroy  r.  B.  B.  Co.,  98  Iowa,  188,  67 
N.  W.  276,  all  parties  treated  tbe  words 
"custom"  and  "usage"  as  synonymous,  and 
it  Is  everywhere  held  competent  for  a  quali- 
fied witness  to  state  the  usage  of  a  business 
when  that  becomes  a  material  Inquiry. 
When  one  shows  blmself  competent  to  tes- 
tify to  a  usage,  his  statemoit  is  not  an  opin- 
ion, but  a  fact,  which  Is  competent  If  be 
gives  a  mere  opinion,  without  any  founda- 
tion In  fyuA,  he,  of  canrae^  doea  not  state  a 
fact 

Again,  it  Is  said  that  thwe  is  no  showing 
that  defendant  had  notice  or  knowledge  of 
the  custom.  This  Is  not  necessary.  The  cus- 
tom or  usage  being  shown  by  competent  evi- 
dence, tiie  defendant  is  i»«sumed  to  bave 
bad  knowledge  thereof.  This  Is  fundamental. 

What  we  have  said  disposes  of  all  con- 
tentions with  reference  to  testimony  as  to 
usage,  save  that  defendant  contends  It  was 
not  allowed  to  prove  an  entirely  different 
custom  from  that  relied  upon  by  plaintiff. 
Some  of  the  rulings  on  the  questions  pro- 
pounded were  erroneous,  but  defendant  s\if- 
fered  no  prejudice  therefrom,  m  tt  waa^fliiajly 
allowed  to  prove  aU  it^W^'bltdtlUl'tef^ 
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2.  Witnesses  were  allowed  to  state,  over 
^fendant's  objections,  tbe  cuBtom  with  re- 
gard to  tbe  examination  and  inspection  of 
roofa  of  entries  In  mines.  TblB  Is  claimed 
to  be  erroneous,  because  Irrelevant  to  any  is- 
cmes  In  the  case.  Referring  back  to  tbe  plead- 
ings, It  will  be  Been  that  this  contention  is 
entirely  without  merit.  Tbe  petition  explicit- 
ly charges  that  it  was  defendant's  duty  to  do 
so.  Without  such  allegation,  the  evidence 
was  proper  as  bearing  on  tbe  measure  of  care 
required  of  and  exercised  by  the  plalntUT. 

3.  Evidence  was  adduced  tending  to  show 
ttiat  a  piece  of  roof  such  as  fell  and  Injured 
plaintift  would  likely  hold  four  or  five  days 
after  it  first  became  loose.  Such  testimony 
from  persons  familiar  wltb  tbe  mine,  and 
wbo  had  frequently  observed  conditions,  was 
undoubtedly  admissible,  under  proper  Issues, 
to  make  out  a  case.  Some  of  the  questions 
propounded  (tended  against  the  rule,  in  that, 
Instead  of  calling  for  a  general  rule,  plain- 
tlfTs  counsel  attempted  to  localize  It,  and  to 
have  tbe  witnesses  take  Into  consideration 
facts  and  circumstances  wUcb  were  not  prov- 
en, but  rested  In  tbe  minds  of  the  witnesses, 
and  were  given  such  weight  as  tbe  witness 
alone  saw  fit  to  Impose.  A  sample  question 
will  snfflce.  These  questions  were  propound- 
ed: "Q.  Well,  take  such  an  entry  as  this 
was,  and  such  a  roof  as  it  was,  what  do  you 
say  as  to  the  probable  length  of  time  slate 
of  that  cbaracter  of  those  dimensions  usually 
drop  to  the  bottom,  after  It  becomes  loose? 
(Defendant  objects  as  incompetent,  not  the 
subject  of  expert  testimony,  and  Inadmissible 
for  any  purpose,  and  an  attempt  to  put  the 
witness  into  tbe  jury  box,  calling  for  a  con- 
clusion, and  purely  speculative.  Overruled, 
and  defendant  ezcepta)  A.  That  would  de- 
pend upon  tbe  conditions  of  the  air  In  the 
mine.  Q.  Suppose  that  there  was  no  air 
course  In  the  entry  at  all?  (Same  objection 
by  defendant  last  above.  Objected  to.  Over- 
ruled, and  defendant  excepts.)  A.  That  is 
M,  being  no  circulation  would  cause  moisture, 
caused  by  sweating.  Q.  Take  conditions  as 
they  were  In  that  entry,  of  which  you  were 
familiar  with  all  of  them.  (Defendant  makes 
tbe  same  objection  as  to  the  last  preceding 
question.  Ovemiled,  and  defendant  excepts.) 
A.  Oh,  a  few  days.''  What  conditions  were 
referred  to  Is  not  disclosed.  Moreover,  the 
witness  was  asked  to  usurp  tbe  function  of 
tbe  Jury,  and  to  answer  for  them  one  of  the 
vital  questions  In  the  case.  Under  no  possi- 
ble theory  can  such  au  Interrogatory  be  sus- 
tained. Alvord  V.  Alvord,  109  Iowa,  113,  80 
N.  W.  306.'  Another  point  In  connection  with 
this  evidence  Is  that  under  the  Issues  It  was 
not  sufilcieitt  to  make  out  a  case.  Careful 
examination  of  the  pleadings  will  disclose 
that,  while  plaintiff  charged  that  it  was  de- 
fendant's duty  to  examine  and  inspect  the 
roof  of  the  mine,  and  proved  that  it  was  the 
custom  of  owners  to  take  charge  of  and  care 
for  such  roofs  as  tbe  one  In  question,  there 
la  DO  allegatl<m  diar^ng  d^endant  wltb  neg- 


ligence in  faOing  to  make  soch  Inspection, 
or  in  falling  to  discover  defects  In  the  rooT. 
Tbe  sole  allegatloDS  of  negligence  are  In  al- 
lowing tbe  roof  to  become  out  of  repair,  and 
in  failure  to  prc^  and  timber  tbe  roof  as 
required  by  law.  Plaintiff  proved  tbe  fall 
of  the  slate,  injury  to  his  person,  custom  o 
to  care  of  tbe  entry,  and  likelihood  of  the 
roof  to  hang  from  three  to  six  days  Bfta* 
It  became  loose.  Evidence  as  to  how  loi^ 
a  rock  will  Iiang  may  be  competent  as  bear- 
ing on  the  question  of  failure  to  make  re- 
pair, if  there  be  other  evidence  regarding 
tbe  time  when  the  defect  is  actually  dis- 
covered; but  such  evidence  does  not  of  itself 
furnish  any  solution  of  the  question  of  neg- 
ligence In  failing  to  make  repair.  Had  there 
been  any  charge  of  negligence  in  falling  to 
make  Inspection,  tiien  the  evidence,  from 
those  having  experience  in  this  kind  of  work, 
as  to  the  time  a  rock  wlU  hang  after  It  be- 
gins to  detach  itself  from  the  roof,  and  as  to 
•the  means  of  dlscovorlng  the  defect,  would 
be  both  competent  and  relevant  for  it  wocld 
tend  to  prove  the  exact  point  In  Issne. 

There  Is  a  manifest  distinction  betwera 
failure  to  repair  and  failure  to  Inspect.  The 
one  may  suggest  tbe  other,  but  this  is  not 
necessarily  so.  Negligence  Is  only  to  be  pred- 
icated upon  failure  to  repair  when  there  re- 
mains time  after  discovery  to  remedy  tbe  de- 
fect Failure  to  inspect  may  be  negligence 
although  there  remains  no  time  for  repair. 
Duty  may,  In  such  cases,  demand  other  pre- 
cautions than  repair.  As  there  was  no  al- 
legation of  negligence  In  failing  to  inspect 
:  we  do  not  think  the  evidence  to  which  we 
have  referred,  unaccompanied  by  any  testi- 
mony as  to  when  tbe  condition  of  tbe  roof 
was  actually  discovered  by  the  defendant 
was  suiHcient  to  take  the  case  to  the  jury  on 
this  proposition.  This  testimony  simply  sug- 
gests an  Inference  from  which  other  infer- 
ences may  or  may  not  be  drawn.  We  shall 
assume  that  witnessoi  have  testified  that  a 
piece  of  slate  similar  to  that  which  fell  on 
plaintift  win  usually  hang  from  three  to  six 
days  after  It  becomes  loose.  From  this  we 
may  assume  that  this  particular  piece  of 
slate  was  loose  for  this  length  of  time  before 
.it  fell.  Now,  this  is  no  proof  tliat  defendant 
knew  of  the  defect,  and  It  is  practically  con- 
ceded that  It  did  not  drive  tiie  entry  Itself. 
Without  knowledge  of  tbe  defect  no  duty 
devolved  upon  plaintiff  in  tbe  matter  of  mak- 
ing repairs.  But  it  is  said  ttiat  from  the  evi- 
dence to  which  we  have  referred  it  should 
be  inferred  that  defendant  bad  knowledge  of 
the  defect  This  It  seems  to  us  Is  poshing 
the  doctrine  of  presumptions  at  least  one  step 
too  far.  As  there  is  no  direct  allegation  of 
failure  to  in8i>ect  we  must  assume  that  de- 
fendant did  Its  duty  In  that  respect.  The 
charge  is  failure  to  repair,  and  the  proof  Is 
the  fall  of  a  roof  which  customarily  holds 
for  from  three  to  six  days  after  it  begins  to 
break  loose.  From  thla.testjnuMur  we  are 
asked  to  infsr  tBotizttbtyW^aJ^^bticnUr 
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piece  of  roof  was  loose  for  from  three  to  six 
days,  bat  that  defendant  knew  It  was  loose, 
because  It  might  have  discovered  It  had  It 
made  prop^  inspection;  that,  having  dis- 
covered it  upon  Inspection,  It  failed  to  exer- 
cise proper  care  In  the  repair  of  the  roof. 
Entirely  too  much  Is  left  to  conjecture  and 
inference  In  tills  syllogism.  Wheelan  v. 
M.  &  St.  P.  R.  R.  Co..  85  Iowa,  169,  52  N.  W. 
119;  Asbach  v.  C,  B.  &  Q.  R.  R.  Co.,  74  Io- 
wa, 250.  37  N.  W.  182;  BothweU  v.  R.  B.  Co., 
69  Iowa,  194,  13  N.  W.  78.  A  presumption 
can  arise  only  from  facts  actually  proven  by 
direct  evidence.  A  presumption  is  not  a  le- 
gitimate foundation  for  a  presumption.  If 
this  were  not  true,  there  would  be  no  limit 
to  conjecture.  Remembering  that  failure  to 
Inspect  is  not  made  a  ground  of  negligence, 
we  think  there  was  not  sufficient  evidence  to 
take  the  case  to  the  jury  on  the  Issue  of  de- 
fendant's failure  to  repair.  We  are  not  to  be 
understood  as  holding  that  the  other  allega- 
tions of  negligence  were  not  sustained  by  the 
evidence.  Defendant,  if  In  charge  and  con- 
trol of  the  entiy  where  plaintiff  was  Injured, 
was  under  a  statutory  duty  to  securely  prop 
and  support  the  roof  and  entries  under  its 
control  (Code,  S  2491),  and  for  failure  to  do 
BO  it  may  have  been  negligent.  We  have  re- 
ferred to  the  matter  of  evidence  In  order  tliat 
the  issues  may  be  corrected  on  a  retrial. 

4.  The  court,  in  Its  twelfth  Instruction, 
said:  "<12)  The  plaintiff  has  Introduced  evi- 
dence tending  to  prove  the  custom  of  mines 
in  this  district  and  In  defendant's  mine,  and 
tending  to  show  by  that  custom  that  the  duty 
and  responsibility  of  looking  after  the  safety 
of  the  roof  of  such  entries  as  entry  K  was 
on  the  16th  day  of  October,  1900.  This  evi- 
dence was  introduced  and  admitted  for  that 
purpose,  but  must  not  be  considered  by  you 
as  showing  and  tending  to  show  tbe  absence 
of  negligence  oo  the  part  of  the  plaintiff  con- 
tributing to  the  injury  complained  of.  Evi- 
dence has  been  introduced  by  the  defendant 
tending  to  prove  tbe  custom  of  the  defend- 
ant's mine  or  In  the  defendant's  mine,  that 
tbe  miner  should  or  did  look  after  tbe  safety 
of  the  roof  of  such  entries  as  entry  K  was 
on  the  15th  day  of  October,  1900.  and  that 
the  evidence  should  not  be  considered  by  you 
as  showing  or  tending  to  prove  the  absence 
or  want  of  negligence  on  the  part  of  defend* 
ant  with  regard  to  said  roof."  This  Is  so 
clearly  erroneous  that  little  time  need  be 
given  it  There  can  be  no  actionable  negli- 
gence In  the  absence  of  a  duty  owing  from 
him  who  is  charged  with  the  wrong.  Unless 
the  defendant  owed  plaintiff  some  duty,  then, 
no  niatter  what  it  did  or  did  not  do,  it  was 
not  guilty  of  actionable  negligence.  From 
one  point  of  view  the  instractlon  is  correct. 
But  from  tbe  other  it  is  entirely  Incorrect  and 
misleading.  If  it  was  not  defendant's  duty 
to  look  after  the  roof,  but  was  tbe  duty  of 
the  miner,  then,  no  matter  what  defendant 
did  or  omitted  to  do.  It  was  not  negligent 
Tblfl  Vica  the  Instruction  distinctly  negatives, 
B6N.W.~46 


and  it  was,  therefore,  erroneous.  Moreovw, 
the  Instruction,  fairly  construed,  deprived 
tbe  defendant  of  the  benefit  of  its  evidence 
as  to  custom.  Taking  this  Instruction  with 
others  given  in  the  case,  it  m^ht  perhaps  be 
possible  for  a  trained  lawyer  to  sustain  It  by 
divorcliig  duty  from  negligent  acts  (which  It 
iB  somewhat  difficult  to  do,  because  the  duty 
often  furnishes  the  measure  of  care  requir- 
ed) ;  but  when  embodied  in  Instructions  given 
to  a  jury  it  is  almost  certain  that  tbe  Ian 
guage  will  be  misunderstood  and  misapplied. 
The  instruction,  on  its  face,  is  practically 
conceded  to  be  bad,  hut  it  is  claimed  that  It 
was  cured  by  others.  We  do  not  think  this 
is  so.  True,  the  court  in  another  Instruction 
said  that,  if  the  duty  of  inspection  and.  repair 
devolved  upon  plalntiCT.  he  could  not  recover, 
and  that,  if  the  duty  devolved  upon  defend- 
ant, still  plaintiff  could  not  recover  without 
showing  some  negligence  either  of  omission 
or  commission.  But  the  trouble  with  the  in- 
struction as  given  Is  that  the  court  told  tbe 
jury  that  this  evidence  as  to  the  custom 
should  not  be  considered  either  as  negativing 
defendant's  negligence  or  as  proving  or  tend- 
ing to  prove  want  or  absence  of  negligence  on 
the  part  of  the  plaintiff.  We  have  already 
said  that  perhaps  a  trained  mind  might  be 
able  to  liarmonize  these  instructions,  but  to 
an  ordinary  layman  tbey  were  certainly  con- 
fusing and  contradictory.  Even  lawyers 
sometimes  forget  that  negligence  Is  predicat- 
ed upon  duty,  and  that  this  duty,  when  dis- 
covered, furnishes  the  measure  of  care  re- 
quired. PoUowing  instruction  12  as  given, 
the  jury  may  well  liave  believed  that  evi- 
dence as  to  custom  had  no  bearing  upon 
either  the  question  of  defendant's  negligence 
or  of  plaintiff's  contributory  negligence,  and, 
therefore,  that,  no  matter  If  the  evidence  sat- 
isfled  them  that  it  was  tbe  custom  of  tbe 
miners  to  look  after  tbe  roof  where  plaintiff 
was  injured,  still  this  had  no  bearing  upon 
the  ultimate  question  of  negligence.  We 
think  the  instruction  should  not  have  been 
given.  Tbe  first  paragraph  of  tbe  instruc- 
tion Is  not  clear.  It  may  have  been  misquot- 
ed; but  as  it  stands  it  is  uninteHlglble.  The 
most  that  can  be  said  of  it  Is  that  a  jury 
might  well  understand  that,  no  matter  what 
the  evidence  as  to  custom,  it  bad  no  bearing 
on  the  question  of  plaintifTs  contributory 
negligence.  This  Is  surely  incorrect,  and  was 
manifestly  prejudicial. 

5.  Complaint  is  made  of-an  alleged  failure 
of  tbe  court  to  instruct  on  the  question  of 
waiver  and  assumption  of  risk.  The  instruc- 
tions asked  by  defendant  with  reference  to 
those  Issues.  In  so  far  as  they  are  correct, 
were  embodied  In  the  charge  as  given,  and 
defendant  has  no  cause  for  complaint.  The 
rules  on  these  subjects  have  been  so  recently 
considered  that  we  need  do  no  more  in  this 
connection  than  refer  to  Sankey  v.  B.  B. 
Co.  (Iowa)  91  N.  W.  820. 

Some  other  matters  are  argued,  bt^  as 
they  are  not  deemed  BtiQinteoill|i{g^i^dL)^Ji^Mt 
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likely  to  arise  on  a  retrial,  we  do  not  con- 
sider tbem. 

For  the  errors  pointed  ont»  ttw  judgment 
must  tw  ud  It  Is  reversed. 


STATE  r.  OATUEB. 
(Bapreme  Gonrt  of  Iowa.  Oct  8>  1908.) 

ASSAULT  WITH  INTENT  TO  KILL— INTOXICA- 
TION —  BVIDENCB  —  OPINION  —  CHARACTBR 
-4IARHLBW  ERROR  —  INSTROOTIONS  —  IN- 
CLUDED OFFENSES. 

1.  It  wu  error  to  refose  to  pwmlt  witneu 
to  state  whether  or  oot  defendant  waa  intox- 
icated at  a  certain  time,  without  stating  the 
facrts  on  which  he  based  hia  opinioo;  and  he 
mijiht  atao  etate  hie  opinloo  as  to  what  extent 
defendant  was  intoxicated. 

2.  Error  in  refusing  the  testimony  waa  not 
harmless  by  permitting  witness  to  describe  de- 
fendant's appearance  and  demeanor  at  the 
time. 

3.  Where  defendant,  accused  of  assanlt  with 
Intent  to  kill,  alleged  self-defense,  claiming  that 
his  aDtagonist  was  armed  with  a  dab,  It  waa 
error  to  refuse  evidence  tbat  shortly  after  the 
encounter  a  dab  waa  tonnd  at  or  near  the 
scene. 

4.  It  was  error  to  refuse  to  permit  a  witness 
to  state  what  defendant's  character  was  prior 
to  the  assault  complained  of. 

5.  Alleged  error  in  instructions  for  assault 
with  inteut  to  commit  murder  will  not  be  con- 
sidered where  the  verdict  Is  ftir  a  lower  degree 
of  crime. 

6.  In  a  prosectiUon  for  aisanlt  with  intoit  to 
commit  mnrder,  the  court  Instructed  that  while 
drunkenness  was  no  excuse,  it  mi^ht  be  con- 
sidered for  the  purpose  of  determining  whether 
defendant  was  capable  of  forming  a  willful,  de- 
liberate design  to  kitl,  and  that  though  he 
made  the  assault  in  the  manner  charged,  yet 
if  he  was  so  intoxicated  as  to  be  incapable  of 
forming  a  design  willfully  and  deliberately  to 
do  the  act.  it  was  not  an  assanlt  with  intent  to 
commit  murder.  Held,  that  the  instruction  was 
erroneous  for  omitting  reference  to  the  Included 
offenses,  involTlng  a  spedflc  intent 

Appeal  tn>m  District  Oonrt,  Marshall  Ckmn- 
ty;  George  W.  Bnmham,  Jndge. 

Defendant  w&b  Indicted  for  as  assault  with 
intent  to  commit  mnrder,  and  was  convicted 
of  the  crime  of  an  assault  with  Intent  to 
commit  manslavvhter.  From  the  Judgment 
and  .sentence  Imposed,  be  appeals.  Revers- 
ed. 

J.  Ia  Oamey,  for  appellant.  Oharlea  W. 
Mnllan,  Atty.  Oen.,  and  Charles  A.  Van  Tleck, 
Asst.  Atty.  Gen.,  for  the  State. 

DEEMER,  J.  It  Is  claimed  that  when  the 
assault  was  committed,  defendant  was  so 
drunk  as  to  be  Incapable  of  forming  an  In- 
tent HlB  counsel  offered  witnesses  to  prove 
his  condition  In  this  respect,  and  we  extract 
from  the  record  the  following,  which  pre- 
sents the  first  question  relied  upon  for  a 
reversal:  *'Q.  Was  Gather  noticeably  intoxi- 
cated? (Objected  to  as  Incompetent  irrele- 
vant, and  immaterial,  and  asking  for  the 
opinion  or  conclusion  of  the  witness.)  Court. 
I  suppose  he  can  state  his  appcnntnce.  and 
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what  he  did,  and  the  Jury  most  determine 
whether  he  was  intoxicated,  or  something 
else.  Defendant  excepts.  A.  I  should  Jndge 
he  was  pretty  drunk.  (State  moves  to  strike 
out  the  answer.)  Court  Strike  It  out  De- 
fendant excepts.  Q.  State  what  his  condi- 
tion was  as  you  Judged  from  his  appearance! 
(Objected  to  tor  the  same  reasons.)  Court 
Sustained.  The  Jury  must  determine  that 
Defendant  excepts.  A.  I  heard  he  and  two 
other  fellows  qturrellng  as  to  what  bad  be^ 
come  of  the  last  bottle  of  whisky  they  had. 
Q.  State  whether  or  not  he  talked  as  s 
drunken  or  Intoxicated  person?  (Objected  ta 
as  asking  for  a  concloslon  of  the  witnea, 
and  calling  for  no  fact)  Defendant's  counsel 
I  think  it  is  perfectly  proper  for  the  witnea 
to  etate  his  condition.  Court  No;  It  Is  for 
him  to  tell  bis  appearance,  and  the  Jury  mast 
determine  his  condition.  Defendant  excepta 
Q.  From  bis  talk,  can  yoo  give  ns  the  way 
In  which  he  talked?  Did  it  Indicate  whether 
or  not  he  waa  intoxicated?  A.  I  think  he 
was.  (Objected  to  as  Incompetent,  imma- 
terial, irrelevant  and  asking  for  an  opinio. 
Sustained.  Defendant  excepts.)  Q.  How  dU 
he  talk— as  a  sober  or  a  drunken  man?  (Ob- 
jected to  for  the  same  reasons.  Sustained. 
Defendant  excepts.)  Q.  State  whether  or  not 
his  language  indicated  he  was  under  the 
Influence  of  liquor?  (Objected  to  for  same 
reasons.  Sustained.  Defendant  exceptaj 
Court  You  each  time  ask  for  his  conciuBloDa 
He  can  state  what  he  did  and  said.  Defend- 
ant excepts.  Q.  What  would  you  Judge  fron 
his  appearance  and  talk  as  to  his  being  under 
the  influence  of  liquor?  (Objected  to  as  ts- 
competent,  etc.  Sustained.  Defendant  -a- 
cepts.)  Q.  Was  he  very  intoxicated,  or  luAl 
(Objected  to,  and  objection  sustained.)  State 
bow  Intoxicated  be  was?  (Objected  to  aad 
sustained,)"  Many  more  questions  ot  TDce  , 
Import  were  propounded,  and  objections  i 
thereto  were  sustained.  These  rulings  wen  I 
manifestly  erroneous.  It  Is  well  settled  that  ' 
a  witness  may  state  whether  or  not  anotbff 
was  Intoxicated  at  a  particular  time,  wlthoul 
narrating  the  facts  on  which  he  bases  his 
opinion;  and  It  is  also  permissible  for  a  nra- 
expert  witness  to  state  bow  far  another  wat 
affected  by  Intoxication.  State  v.  Huxfoid, 
47  Iowa,  16;  Tahn  v,  C;ity  of  Ottumwa,  60 
Iowa,  433,  16  N.  W.  267;  State  v.  Wright 
112  Iowa.  443,  84  N.  W.  641:  Bailey  v.  atf. 
of  CentervIIle,  108  Iowa,  28,  78  N.  W.  83L  , 
While  tacitly  admitting  error  in  these  rut  i 
ings,  the  Attorney  General  contends  that  the  I 
witnesses  were  permitted  to  give  In  evidence 
the  defendant's  appearance  and  demeanor,  at 
all  times  material  to  the  Inquiry,  and  hence 
no  prejudice  resulted.  This  argument  en- 
tirely overlooks  the  reason  given  for  the  ad- 
mission of  such  evidence.  The  acts,  con- 
duct, and  demeanor  of  a  person  under  the 
Influence  of  Intoxicants  cannot  be  accuratdy  . 
reproduced,  and  for  this  reason  the  questioD 
of  intoxication  Is  bettor  determined  from  the 
direct  an8weri>'ifztlileaM%tt4^^Im.  thaa 
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from  any  description  of  his  conduct.  Rogers 
on  Expert  Kt.  S3  S,  4.  The  nilings  were 
clearly  erroueons,  and  the  presumption  of 
prejudice  ariainv  therefrom  has  not  been 

overcome. 

2.  Defendant  clahned  that  his  antagonist 
was  armed  with  a  club,  and  that  whatever 
he  did  was  ta  defense  of  bis  person.  He  of- 
fered to  show  that  shortly  after  the  encoun- 
ter a  club  was  found  at  or  near  the  scene 
of  the  conflict;  but  this  the  court  would 
not  permit  bim  to  do.  We  think  th«  evi- 
dence should  have  been  received. 

3.  Defendant  also  offered  witnesses  to 
prove  that  he  had,  prior  to  the  assault,  been 
a  man  of  good  character,  i>eaceable  and  law 
abiding.  A  witness  who  stated  that  he  knew 
the  defendant's  character  was  asked  as  to 
what  it  had  been  prior  to  the  assault  Ob- 
jection to  the  question  was  sustained;  the 
court  remarklngr  "I  do  not  think  there  Is  a 
single  issue  In  the  case  that  would  Justify 
Bueh  evidence."  Bvldently,  the  learned  trial 
Judge  overlooked  the  fact  that  evidence  of 
good  character  of  the  defendant,  with  respect 
to  the  particular  trait  Involved  in  the  chaise, 
Is  admissible  In  every  criminal  case.  State  v. 
Wolf.  112  Iowa,  464,  84  N.  W.  536;  State  v. 
Nortbup,  48  Iowa,  688.  SO  Am.  Rep.  408,  and 
cases  cited.  This  may  be  proven  by  wit- 
nesses who  knew  his  character  as  distin- 
guished from  his  reputation,  as  well  as  by 
testimony  of  general  reputation.  This  rule 
is  so  familiar  that  no  citation  of  authorltieB 
is  needed  in  its  support  Bnt  see  Dufreane 
V.  Weise,  46  Wis.  290,  1  N.  W.  S9.  Some 
other  errors  were  committed  in  ruling  on  the 
admission  of  evidence  wlilch  are  not  likely 
to  be  repeated  on  a  retrial,  and  tberefore  we 
do  not  set  them  out 

4.  The  instructions  with  reference  to  an 
assault  with  Intent  to  commit  murder  are 
criticised.  As  the  verdict  was  for  a  lower 
degree  of  crime,  we  need  not  consider  these 
complaints.  The  twenty-fourth  instruction 
read  as  follows:  "W  hile  It  Is  a  general  rule  of 
law  that  voluntary  drunkenness  is  uo  excuse 
or  Jnstiflcation  for  a  crime  perpetrated  under 
Its  inflttence,  still  In  cases  of  this  kind  drunk- 
enness, if  proved,  may  be  considered  by  the 
Jury  for  the  purpose  of  determining  whether 
the  defendant  at  the  time  of  the  alleged  of- 
fense was  capable  of  forming  a  willful,  de- 
liberate design  to  take  life.  And  in  this  case, 
although  the  Jury  may  believe  from  the  evi- 
dence beyond  a  reasonable  doubt  that  the 
defendant  made  an  assault  with  a  dangerous 
weapon  upon  said  James  H.  Ellis,  in  the  man- 
ner and  form  as  charged  In  the  Indictment, 
still,  if  you  further  believe  from  the  evidence 
that  just  before  and  at  the  time  defendant 
made  such  assault  h^  was  so  deeply  intoxi- 
cated by  spirituous  liquors  as  to  be  incapa- 
ble of  forming  In  his  mind  a  design  willfully 
and  deliberately  to  do  the  act  then  such  an 
assault  under  such  a  state  of  intoxication, 
would  sot  amount  to  an  assault  with  intent 
to  commit  murder."  This  was  erroneous,  in 


that  it  omitted  a  reference  to  the  ottier  in- 
cluded ottenses,  involving  a. specific  intent 
State  V.  Bell,  29  Iowa,  318;  State  v.  Pasnan 
(Iowa)  92  N.  W.  683. 

Some  other  questions  are  argued,  which  we 
do  not  consider,  as  the  mfttters  are  not  like- 
ly to  arise  again. 

For  the  errors  pointed  out,  the  Judgment 
must  be  reversed,  and  the  cause  remanded 
for  a  letrlaL  Berosed. 


STATU  T.  80ROGO8. 
OSnprane  Court  of  Iowa.  Oct  7,  1908.) 

RAPB^AOB  OF  CONSENT— BVU)BNGB~ 
INSTRUCTIONS. 

1.  Inasmudi  as  Code,  }  4756,  imposes  the 
same  pucisbment  for  rape  by  force  as  where 
the  crime  is  predicated  on  the  fact  that  prose- 
cutrix is  under  the  age  of  consent,  where  an 
indictment  alleged  the  female  to  have  been  un* 
der  the  age  of  ccmsent,  allegations  as  to  the  ex- 
ercise of  force  miicbt  be  treated  as  sorplasage. 

Z  On  a  prosecution  for  rape  on  one  under 
the  age  of  consent  a  certlflcate  of  baptism  of 
the  prosecatrix,  which  hicluded  a  statement 
as  to  the  date  of  her  birtli,  was  recdved  in  evl- 
d«ice  over  defendant's  objection;  bat  the  rul- 
ing was  dianged  the  next  day,  and  the  Jury 
cautioned  not  to  give  it  any  consideration.  The 
date  corresponded  with  that  testified  to  by 
prosecutrix,  and  no  other  evidence  as  to  her 
age  was  Introduced.  not  prejudicial  error. 

8.  On  a  prosecution  for  assault  wttih  intent 
to  rape,  prosecutrix  on  cross-exsmination  testi- 
fied to  having  bad  intercourse  several  times  be- 
fore the  crime  with  a  third  person,  and  on  re- 
direct examination  was  allowed,  over  objec- 
tion, to  state  that  after  such  intercourse,  and 
before  the  assault,  she  bad  noticed  such  third 
person  and  defendant  in  each  otiier's  company 
considerable.  Held  that  as  evidence  of  the  In- 
tercourse was  elicited  to  cast  doubt  on  the  fe- 
male's veracitTi  the  showing  of  the  intimacy  on 
redirect  examiDatlon  waa  not  prejudicial. 

4.  On  a  prosecution  for  statutory  rap^  the 
court  charged  that  the  state  would  not  be  re- 
quired to  show  the  female's  age  by  a  family 
record  or  any  instrument  in  writing,  but  that 
proof  might  be  made  by  oral  testimony  of  pros- 
ecutrix, and  that  her  testimony  might  be  based 
on  Information  from  h«-  parents.  Held,  that 
the  court's  statomeot  as  to  dispenstog  with 
family  records  did  not  "battle"  the  quantnm 
of  proof. 

5.  On  a  prosecution  for  statutory  rape,  the 
female  la  a  competent  witness  as  to  her  age. 

6.  On  a  prosecution  for  statutory  rape,  an 
Instruction  that  the  female's  testimony  as  to 
her  age  might  be  based  on  information  from 
her  parents  was  not  erroneous,  because  the 
character  of  the  information,  whether  oral  or 
in  writing,  or  when  given,  was  not  mentioned 
In  the  instruction. 

7.  On  a  prosecation  for  statutory  rape,  testi- 
mony of  the  female  as  to  her  age  is  not  In- 
competent because  of  the  fact  that  her  fath^ 
was  present  in  the  courtroom,  and  could  have 
testified  to  her  age. 

8.  On  a  prosecution  tOr  statutory  rape,  an 
Instruction  that  the  female  was  competent  to 
testify  as  to  her  age  did  not  Indicate  to  the  jury 
thet  her  appearance  and  apparent  maturity 
might  not  be  considered  on  such  question. 

9.  On  a  prosecution  for  statutory  rape,  the 
jury  were  advised  that  if  prosecutrix  at  the 
time  of  the  alleged  crime  whs  under  16  years 
they  were  not  to  consider  whether  i^e  consented 
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or  whether  defendant  had  knowledse  of  her 
age.  HeU,  tbnt  inasmnch  aa  the  female  weieh- 
«d  145  pouDds,  and  appeared  as  if  part  majority, 
the  instruction  was  proper. 

Appeal  from  District  Court,  Shelby  Oonn^; 
W.  W.  Macy,  Judge. 

The  defendant  waa  convicted  of  assault 
with  Intent  to  commit  rape,  and  appeals.  Af- 
firmed. 

Byera  &  Lockwood,  for  appellant  Chaa. 
W.  Mullan,  Atty.  Gen.,  and  Ghas.  A.  Van 
Vleck,  Asst  Atty.  Gen.,  for  the  State. 

LADD,  J.  The  case  waa  tried  on  the  the- 
ory that  the  defendant  was  accused  of  an  as- 
sault with  Intent  to  rape  a  female  under  15 
years  of  age.  This  appellant  insists  was  er- 
ror, for  the  reason  tliat  the  Indictment  char- 
ged the  assault  to  have  been  committed  with 
force  and  against  the  will  of  prosecutrix. 
Counsel  seems  to  rely  upon  decisions  to  the 
effect  that  under  an  ordinary  Indictment  for 
rape,  or  assault  with  Intent  to  commit  rape. 
In  which  the  age  of  prosecutrix  Is  not  men- 
tioned, coDTlction  cannot  be  had  without 
proof  of  force  and  the  absence  of  consent, 
even  though  it  appear  In  the  course  of  the 
trial  that  she  be  under  the  age  of  consent. 
See  State  t.  Johnson,  100  N.  C.  494,  6  S.  £. 
CI;  Yasser  t.  State,  55  Ala.  264;  Bonner  t. 
State,  65  Miss.  203,  3  South.  Gti3;  State  t. 
Haddon  (S.  O.)  27  S.  E.  108;  Moore  v.  State, 
20  Tex.  App.  275;  Nicholas  v.  State  (Tex. 
App.)  5  S.  W.  239;  JeukUis  v.  State  (Tex. 
Cr.  App.)  29  S.  W.  1078.  The  ground  of  these 
decisions  Is  that  there  is  a  variance  between 
the  allegations  and  the  proof.  But  separate 
provisions .  for  otTenses  against  a  child  and 
one  over  the  age  of  consent  are  prescribed  by 
the  statutes  of  the  states  in  which  these  rul- 
ings were  made,  and  hence  the  necessity  of 
distinct  averments  with  respect  thereto.  In 
this  state  the  offenses  are  defined  In  the  same 
section  of  the  statute,  and  the  punishment  is 
the  same.  Section  4756  of  the  Code.  In 
these  circumstances,  according  to  several  au- 
thorities, the  Indictment  may  charge  in  sep- 
arate counts  carnal  knowledge  of  a  female 
under  the  age  of  consent  and  of  such  knowl- 
edge by  force  and  against  her  will.  Grimes  v. 
State,  105  Ala.  86,  17  South.  184;  State  v. 
Dalton,  lOG  Mo.  4G3,  17  S.  \V.  TOO;  17  Ency. 
P,  &  P.  661.  Where  this  Is  not  done,  how- 
ever, and  the  female  is  alleged  to  be  under 
the  age  at  which  consent  may  be  given,  it  is 
uniformly  held  that  stntenients  of  the  ex- 
ercise of  force  against  her  will,  found  in  the 
Indictment,  are  mere  matters  of  aggravation, 
and  to  be  treated  as  surplusage.  McComas  v. 
State,  11  Mo,  117;  State  v.  Horne,  20  Or.  485, 
26  Pac.  605;  Davis  v.  State,  42  Tex.  220;  State 
V.  Brickson,  45  Wis.  87. 

2,  A  certificate  of  the  baptism  of  prosecu* 
trix  on  June  11,  1803,  which  included  a  state- 
ment that  she  was  born  January  7,  1887,  was 
received  in  evidence  over  the  dofendaiit'a  ob- 
jection, but  the  ruling  was  changed  the  fol- 
lowing morning,  and  the  Jury  cautioned  ex- 


plicitly not  to  give  it  any  conslderatloii.  The 
date  corresponded  with  that  testified  to 
her,  and  no  other  evidence  of  age  was  iniro- 
duced.  (Conceding  the  evidence  to  have  t>eeD 
erroneously  received,  we  think.  In  view  of  iti 
prompt  withdrawal  and  the  caution  given  to 
the  Jury  to  disregard  it,  the  error  was  iritb- 
out  prejudice.  State  Helm,  97  Iowa,  3S2, 
66  N.  W.  751. 

S.  On  cross-examination  prosecutrix  testi- 
fied to  having  had  Intercourse  several  Hmts 
previous  with  a  physician  of  the  village,  and 
on  redirect  was  allowed,  over  objection,  to 
state  that  after  such  intercourse,  and  before 
the  alleged  assault,  she  had  noticed  said 
physician  and  defendant  much  in  each  oth- 
er's company.  Manifestly  this  alleged  fact 
of  such  Intercourse  was  elicited  to  throv 
doubt  on  prosecutrix's  veracity,  and  it  can- 
not be  said  to  have  been  prejudicial  to  de- 
fendant in  the  circumstances  disclosed  to  pe^ 
mit  a  showing  of  such  Intimacy. 

4.  The  court  In  the  sixth  paragraph  of  tbe 
charge  Instmcted  the  Jury  that  "the  state 
would  not  be  required  to  show  the  age  of 
said  Emma  Meyer  by  a  family  record  or  anj 
instrument  In  writing;  such  proof  may  be 
made  by  oral  testimony  of  witnesses,  and 
said  Emma  Meyer  Is  a  competent  witness  u 
to  her  age,  and  such  testimony  may  be  based 
upon  information  with  respect  thereto,  if 
any  she  may  have,  from  her  parents."  It  h 
said  that  while  the  first  clause  Is  correct  in 
law  It  ought  not  to  have  been  given,  aa  do 
one  claimed  It  to  be  necessary  to  prove  the 
age  of  prosecutrix  by  other  than  oral  testi- 
mony. As  family  records  are  commonly  kept 
It  was  entirely  proper  for  the  court  to  Indi- 
cnte  that  they  might  be  dispensed  witti  in 
proving  age  and  other  evidence  received  to 
establish  that  fact.  In  doing  so  the  quan- 
tum of  proof  was  not  belittled,  as  ccntended. 

Exception  Is  also  taken  to  the  statement  to 
the  effect  that  prosecutrix  was  a  competent 
witness  of  her  own  age.  Such  has  long  been 
the  law.  Says  Greenleaf  on  his  work  on 
Evidence:  "In  strictness,  a  person's  belief  a! 
to  his  own  age  rests  upon  hearsay  only,  nor 
on  actual  observation  and  recollection.  Nev- 
ertheless such  belief,  sufficient  as  It  is  for  a^ 
tlon  in  practical  affairs  of  life,  ought  also  to 
be  admissible  in  Judicial  Inquiries,  and  sncti 
is  the  conclusion  generally  accepted."  Tbe 
court  in  People  v.  R«tz.  115  Cal.  132,  46  Pac. 
915,  thus  summarizes  the  law  on  the  sabject: 
"A  person's  age  may  be  proven  by  his  own 
testimony,  and  the  fact  that  knowledge  of 
that  age  is  derived  from  statements  of  pa^ 
ents  or  from  family  reputation  does  not  rei*' 
der  it  Inadmissible."  Com,  v.  Stevenson.  1^ 
Mass.  468,  8  N.  E.  341;  Houlton  v.  Manteiif- 
fel,  51  Minn.  187.  .')3  N.  W.  641;  State  v. 
Bowser,  21  Mont.  .'53  Pac.  179;  Dodge  r. 
State  (Wis.)  76  N.  W.  954;  State  v.  Marshall. 
137  Mo.  463,  36  S.  W.  619.  39  S.  W.  68;  State 
T.  McClaln,  49  Kan.  734,  31  Pac.  790. 

The  last  case  Is  precis^  in  jwhit  as  the 
prosecntriz  th@iSi^i4:^euf^Q<tf^Ure,  and  od 
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cross-examination  that  sbe  knew  because  her 
father  bad  told  ber.  Tbe  evideDce  was  de- 
clared sufflcieat  to  support  a  cooTlction.  Ap- 
pellant claims  tbe  cbaracter  of  the  informa- 
tion, whether  oral  or  In  writing,  or  when  giv- 
en, was  not  mentioned  In  tbe  instruction. 
Every  one  Is  presumed  to  know  bis  own  age, 
and  tbe  source  of  information  is  a  matter  of 
Inquiry  on  cross-examination.  But  appel- 
lant urges  ber  evidence  was  not  the  best  at- 
tainable, for  tbe  reason  ber  father  was  pres- 
ent In  court,  and  presumably  knew  as  a  fact 
what  she  bad  ascertained  only  on  report.  '  The 
evidence  of  tbe  cbUd  may  not  be  as  satisfac- 
tory as  that  of  tbe  fatber  or  mother  or  some 
other  person  present  at  ber  blrtta,  but  It  should 
be  received,  and  accorded  such  weight  as  it 
Is  entitled  to  under  all  the  drcumatances. 
State  V.  Cain.  9  W.  Va.  509;  Bain  v.  State, 
Gl  Ala.  75.  It  may  be  that,  in  connection 
with  her  evidence,  her  appearance  and  ap- 
parent maturity  might  aid  tbe  Jary  in  deter- 
mining the  age  to  which  she  had  attained; 
If  so,  mentioning  her  competency  to  testify 
did  not,  as  contended,  Indicate  tbat  these  mat- 
ters ought  not  to  be  considered.  See  Com.  v. 
PbUIlps.  162  Mass.  504,  89  N.  E.  109;  Stephen- 
son V.  State.  28  Ind.  272. 

5.  In  tbe  seventh  and  tenth  Instructions 
the  Jury  were  advised  that  if  prosecutrix  at 
the  time  of  tbe  alleged  assault  was  under  yi 
years  of  age  they  were  not  to  consider  whetb- 
er  sbe  consented  or  whether  defendant  had 
.  knowledge  of  ber  age.  Error  Is  alleged,  in 
tbat  no  such  Issues  were  raised.  But  else- 
where in  the  brief  counsel  insist  tbat  prose- 
cutrix weighed  140  pounds,  and  appeared  like 
a  person  past  her  majority.  If  so,  the  ques- 
tion of  knowledge  would  be  very  likely  to 
arise  In  the  jury's  deliberations,  and  for  this 
reason  both  subjects  were  proper  matters  for 
instruction,  regardless  of  .defendant's  conten- 
tions at  tbe  trial.  The  seventeenth  instruc- 
tion is  without  defect,  and  the  evidence  con- 
Tlndng  of  defendant's  guilt.  Affirmed. 


GABLBT  V.  MITCHELL. 
(Soiweme  Court  of  Iowa.  Oct.  6,  190S.) 

DOWER  —  UARRIAOB  —  BVIDBNCB  —  SUFFI- 
CIENCT—CaHPBTBNCT— PARISH  HBOmTER— 
DIVORCE— PRBSUHPTIONS  — ALIENS  —  RES- 
IDENCE—WITNESS FEES— MILEAQE— DEPOSI- 
TIONS—MOTION  TO  SUPPRESS. 

1.  Record  evidence  of  marriage  is  not  oecea- 
■ar;,  bat  it  may  be  proved  by  any  kind  of  evi- 
dence, whether  direct  or  circumstantial. 

2.  Testimony  of  a  witness  who  had  married 
ptamtiff'B  sister,  that  he  was  at  plaintiff's 
father's  home  when  plaintiff  and  her  ane(:ed 
husband  returned  from  their  marriage  at  the 
chnrch,  and  that  they  immediately  afterwards 
be^an  living  together,  and  had  children,  was 
sufficient  to  establish  the  marriage. 

,  3.  The  register  of  a  parish  Id  England,  be- 
ing a  record  of  marriages,  baptisims,  and  bunals, 
KqniTed  by  law,  is  competent  evidence  of  a 
marriage  recorded  tberein  by  tbe  vicar  in  tbe 
asoal  coarse  of  business. 


Tl  8m  Bridwic^  vol.  »,  Ctnt.  DIs.  I  HIS;  Hsr- 
rtost,  vol.  S4,  Cant.  Dls.  1  70. 


4.  Plaintiff  was  married  in  England  In  1863, 
and  about  foar  years  afterwards  her  hueband 
abandoned  het,  going  to  a  foreign  country, 
where  he  assumed  another  name,  under  which 
he  again  married  in  1873.  Afterwards  he  re- 
moved with  his  second  wife  to  the  United 
States,  and  continued  to  live  with  her,  acquir- 
ing and  holding  property  under  hia  assiuned 
name.  Plaintiff  had  no  knowledge  of  his  sec- 
ond marriage.  Held,  in  an  action  for  dower, 
that  there  was  no  presumption  tbat  he  had 
obtained  a  divorce  from  plaintiff. 

0.  Any  presumption  that  a  husband  who  left 
his  wife,  and  afterwards  married  another,  bad 
obtained  a  divorce  from  the  first  wife,  was 
overcome  by  evidence  that  be  abandoned  his 
first  wife  without  cause,  and  afterwards  was 
married,  living  under  an  assumed  name. 

6.  Where,  in  an  action  for  dowor  in  lands 
conveyed  by  the  husband  alone,  it  apfieared 
that  the  deceased  husband,  though  of  foreign 
birth,  was  a  resident  of  the  state,  and  then 
was  no  evidence  that  he  was  an  alien,  the  con- 
veyance was  not  free  from  the  widow's  dower 
right,  uQder  McOlain's  Code  1888,  §  3646,  tar- 
ing the  widow  of  a  nonresident  alien  the  same 
right  in  tbe  property  of  her  husband  as  a  res- 
ident, except  as  against  a  purchaser  from  de- 
cedent, even  if  said  section  applied  to  land 
conveyed  by  resident  aliens. 

7.  Mileage  for  witnesses  necessary  to  make 
out  plaintiff's  case  was  properly  taxable  as 
costs,  whether  they  came  from  within  or  wlth- 
oDt  tbe  state. 

8.  Under  McClain's  Code,  |  4712,  expressly 
providing  that  if  depositions  are  filed  during 
term,  exceptions  other  than  for  incompetency 
mu.st  be  filed  by  noon  of  the  third  day  after 
such  filing,  a  motion  to  suppress  depositions 
10  days  after  tiie  depositions  were  filed  was 
properly  overruled. 

Appeal  from  District  Court,  Calhoun  Coun- 
ty; S.  M.  Elwood,  Judge. 

The  plaintiff  alleges  that  she  IB  a  resident 
of  St  Just,  in  tbe  county  of  Cornwall,  Eng- 
land, and  tbat  sbe  was  there  marrlea  to 
.Tobn  Casley  In  February.  1863;  tbat  some 
years  after  said  marriage  her  husband  de- 
serted ber  Tlttioat  cause,  and  removed  to  tbe 
United  States,  where  be  assumed  tbe  name 
of  John  Wallace;  that  under  sncb  assumed 
name  he  acquired  the  title  to,  and  became 
tbe  owner  of,  certain  real  estate  In  Calhoun 
county,  Iowa,  which  be  aifterwarda  convey- 
ed to  the  defendant's  grantor;  that  since 
such,  conveyance  the  said  John  Casley,  alias 
John  Wallace,  has  died,  and  that  ahe  is  hla 
widow,  and  entitled  to  one-third  In  fee  sim- 
ple of  the  real  estate  of  which  he  was  seised 
daring  bis  life,  and  tbat  sbe  has  made  no 
relinqulabment  or  conveyance  of  such  inter- 
est; that  the  defendant  holds  the  title  to  said 
land  through  a  deed  from  her  husband,  as 
aforesaid.  Plaintiff  pmya  that  her  title  be  es- 
tablished, in  accordance  with  tbe  facts  plead- 
ed. There  was  a  trial  to  the  court,  and  a 
decree  for  the  plaintiff,  from  which  the  de- 
fendant appeals.  Affirmed. 

O.  J.  Jolley  and  E.  C.  Stevenson,  for  appel- 
lant. W.  Gray  and  M.  W.  Frick.  for  ap- 
pellee. 

SHERWIN,  J.  Tbe  first  question  for  de- 
termination. In  the  logical  order  of  events.  Is 
whether  the  record  shows  by  POWBf tfu^  eyl- 
dence  the  marriage  ^hSeof^iMxTi 
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Casley,  ai  alleged  by  ber.  We  are  abldlns- 
ly  conTlnced  tbat  it  does.  Record  eTldence 
of  marriage  Is  not  Deceesary,  and  It  may  be 
proved  by  any  kind  of  evidence,  wbetber  di- 
rect or  circumstantial.  State  t.  Williams,  20 
Iowa,  98;  State  t.  Wilson,  22  Iowa,  364;  19 
Am.  and  Eng.  Ency.  Law  (2d  Ed.)  1107,  and 
casea  tbere  cited;  Oreenleaf  on  Evidence 
(13tb  Kd.)  i  461.  Tbe  testimony  of  tbe  wit- 
ness Nicbolas,  who  married  the  plaintUTs  sis- 
ter, and  who  was  at  ber  father's  home  when 
sbe  and  CJasley  returned  from  their  marriage 
at  the  parish  church,  shows  that  they  Imme- 
diately afterwards  commenced  living  togeth- 
er, and  so  continued  for  several  years,  and 
that  three  or  four  children  were  bom  to  them, 
is  alone  sufficient  to  establish  the  marriage. 
Tbe  parish  register  of  St.  Just  Is  also  com- 
petent evidence  of  the  marriage.  It  is  a 
record  of  marriages,  baptisms,  and  buriala, 
required  by  the  law  of  England,  and  tbe 
entry  therein  was  made  by  the  then  vicar 
in  the  usual  course  of  business.  Qreenleaf 
on  EiVidence,  supra;  Abbott's  Trial  Evidence, 
§§  43,  44;  19  Am.  and  Eng.  Ency.  Law,  1202; 
Blackburn  v.  Crawford,  3  Wall.  175,  18  L. 
Ed.  186.  That  tbe  John  Gasley  who  was 
married  to  the  plalntltT  in  1863  is  the  identi- 
cal person  who  became  the  owner  of  the 
property  In  question  under  the  assumed  name 
of  John  Wallace  does  not  admit  of  doubt, 
and.  Indeed,  i»  not  seriously  questioned. 
Some  four  years  after  his  marriage  to  the 
plaintiff,  John  Casley  left  his  wife  and  St 
Just,  for  the  purpose  of  seeking  employment 
elsewhere.  For  some  three  months  there- 
after the  plaintiff  received  letters  and  remit- 
tances from  bim,  but  thereafter  beard  noth- 
ing from  him,  and  for  many  years  did  not 
know  of  his  whereabouts.  John  Casley  went 
to  Germany  after  he  had  abandoned  tbe 
plaintilT,  and  there  he  assumed  the  name  of 
John  Wallace,  and  was  married  under  that 
name  in  1873.  After  his  second  marriage,  he 
removed  to  the  northern  part  of  England, 
where  he  and  bis  new  wife,  Elizabeth  Wal- 
lace, lived  eight  or  ten  months,  and  from 
there  they  came  to  the  United  States,  locat- 
ing first  in  Pennsylvania.  In  1875  Casley 
came  to  Iowa,  and  the  year  after  hla  second 
wife  Joined  him  here.  In  1877  they  remov- 
ed to  Colorado,  where  they  resided  about  a 
year,  and  from  there  they  came  back  to 
Iowa,  where  they  lived  together  as  husband 
nnd  wife  until  the  death  of  Casley  in  Decem- 
ber, ISOS.  During  all  of  this  time  he  went 
under  tbe  assumed  name  of  John  Wallace, 
and  acquired  and  held  property  In  that  name. 
There  Is  no  evidence  In  the  record  tending 
to  show  that  he  at  any  time  or  place  procured 
a  divorce  from  the  plaintiff.  She  did  not 
procure  one  from  him,  nor  did  she  have  any 
notice  or  knowledge  that  he  had  procured, 
or  attempted  to  procure,  a  divorce  from  her. 
Neither  did  the  plaintiff  have  knowledge 
that  Casley  had  again  married.  No  presump- 
tion that  Oasley  obtained  a  divorce  from  the 
plalntUT  before  or  after  hts  marriage  In  Ger^ 


many  can  be  Indulged,  and  the  caee  of 
Blancbard  v.  Lambert,  43  Iowa,  228,  22  Am. 
Bep.  24S,  and  later  cases  based  upon  tactf 
similar  thereto,  are  not  controllliig  here. 
In  the  Blanctiard  Case,  Mrs.  Blanchard  had 
been  married  to  one  Masgrave  before  her 
marriage  to  Blanchard.  She  and  Mossrave 
separated  in  1858,  and  both  thereafter  lived 
for  some  time  in  the  same  community,  Mus- 
grave  living  a  part  of  tbe  time  with  another 
woman  as  his  wife,  to  whom  report  said  he 
was  married,  and  all  of  which  was  known 
to  his  former  wife,  Mn.  Blanchard.  In  Be 
Edwards,  S8  Iowa,  431,  10  N.  W.  703.  tbe 
petitioner,  who  was  claiming  to  be  the  widow 
of  the  deceased,  had  remarried  after  her 
separation  from  bim,  and  there  was  also 
record  evidence  of  a  divorce,  and  his  own  ad- 
mission that  she  and  Edwards  bad  l)een  di- 
vorced. Tbe  presumption  indulged  la  that 
case  was  against  a  criminal  act  on  the  part 
of  the  petitioner.  In  Leach  v.  Hall,  95  Iowa, 
611,  64  N.  W.  700,  the  facts  were  materially 
different  from  the  facts  in  this  case.  There 
the  plaintiff  knew  of.  and  distinctly  recog- 
nized, the  second  marriage.  This  cane  Is 
clearly  within  the  rule  announced  in  EUlla  v. 
Ellis,  58  Iowa,  720,  13  N.  W.  65,  where  it  la 
said:  "There  must  be  something  based  on 
the  acts  and  conduct  of  both  parties  incon- 
sistent with  the  continuance  of  the  marriage 
relation  before  the  presumption  should  be  in- 
dulged." The  Ellis  Case  was  followed  In  GU- 
man  v.  Sheets,  78  Iowa,  499,  43  N.  W.  2S0, 
and  in  Barnes  v.  Barnes,  90  Iowa.  282,  57 
N.  W.  851.  In  Goodwin  t.  Goodwin,  113 
Iowa,  319,  85  N.  W.  31,  we  held  that  a  pte- 
somptlon  of  divorce  could  not  alone  over- 
throw the  presumption  of  the  continuing  va- 
lidity of  the  first  marriage  in  a  case  involv- 
ing property  rights.  See,  also,  Dunn  v.  Porta- 
moutb  Savings  Bank,  103  Iowa,  538.  72  N. 
W.  687.  No  presumption  that  a  divorce  was 
obtained  by  Oasley  should  obtain  In  this  case. 
But.  even  if  such  a  presumption  might  rea- 
sonably be  indulged,  it  .would  be  fully  over- 
come by  tbe  fact  that  be  deserted  his  former 
wife  without  any  cause  whatever,  and  that 
he  thereafter  married,  and  lived  far  from 
ber,  under  a  false  name.  The  deceased  was 
a  resident  of  this  state,  and  tbere  is  no  evi- 
dence tending  to  show  that  he  was  an  alien; 
hence  section  3646,  McClain's  Code  1SS8,  In 
force  at  tbe  time  the  land  in  controversy  was 
conveyed  by  him,  could  not  be  controlling  if 
enlarged  to  include  land  conveyed  by  a  resi- 
dent alien.  One  of  the  plaintifTs  witnesses 
came  to  Iowa  from  Michigan,  and  another 
from  Colorado.  Their  personal  presence  vras 
necessary  for  the  proper  IdenOflcation  of  John 
Wallace,  and  their  mileage  was  taxed  to  the 
defendant  This  was  right  (Briggs  v.  M. 
Bumely  Co.,  96  Iowa,  202,  64  N.  W.  784; 
Duree  V.  C,  M.  &  St.  P.  By.  Co.  [low^l  92 
N.  W.  890);  and  if  the  presence  of  the  wit- 
nesses was  properly  required,  as  In  this  case. 
It  can  make  no  difference  wbetber  he  comes 
from  wlthln^  or  iPltbiRXtbtBawyg 
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DepoBltloiu  WK«  filed  In  the  case  during 
a  term  of  court,  and  10  days  thereafter  a 
motion  to  suppress  them  was  filed.-  The  mo- 
tion was  properly  overruled,  because  not  filed 
in  time.  McGlaln'a  Code,  {  4712. 

The  Jodsment  Is  affirmed. 


CITIZBN8*  NATIONAL  BANK  T.  WILSON 
et  aL 

(Snpreme  Court  of  Iowa.  Oct.  9,  1803.) 

NOTES— ACTION    AGAINST  SURETY— PAYMENT 
— BVIDKNCE-BNTRIBS  IN  BANKBOOKS. 

1.  In  an  action  on  a  note  against  a  •orety, 
where  the  defense  was  that  a  new  note  had 
been  acc^ted  extending  the  time  of  payment, 
entries  in  the  books  of  the  bank  tending  to 
show  that  the  note  in  qneetlon  was  regarded 
as  paid  when  the  new  notes  were  issued  were 
competent,  relevant,  and  material. 

2.  In  an  action  on  a  note  against  a  surety, 
where  the  defense  was  that  a  new  note  had 
been  accepted  extending  the  time  of  psyment, 
defendant  called  the  oflScers  of  a  bank  as  wit* 
uessea  to  Identify  the  hooka  of  the  bank,  in 
whi<di  oitries  were  found  tending  to  dww  the 
note  in  controversy  was  regarded  as  paid  on 
the  execation  of  the  new  note;  but  the  officers 
of  the  bank  testified  that  the  note  was  never 
snrrendered,  and  that  when  the  entries  wws 
made  It  was  understood  that  Its  payment  was 
conditifmal  on  the  procurement  of  the  rignature 
of  defendant  as  a  surety  on  the  new  note. 
Beld,  that  defendant  was  not  bound  by  the 
explanation  given,  but  the  entries  were  Inde- 
pendent evidence. 

Appeal  from  District  Court,  Marion  Coun- 
ty,  J.  D.  Gamble,  Judge. 

Action  on  promissory  note.  McCoy  de- 
fended on  the  ground  that  he  was  surety  on- 
ly, and  that  he  had  been  discharged  by  ac- 
ceptauce  of  a  new  note,  extending  the  time 
of  payment  without  his  consent  From  Judg- 
ment on  a  directed  verdict  against  all  the 
defendants,  McCoy  alone  appeals.  Reva«- 
ed. 

Hays  ft  AmoB,  for  appellant  OkoSibt  ft 
McCormack  and  B.  O.  Jcdmston,  for  appel- 
lee 

McCLAIN,  X  The  execation  of  the  note 
In  suit  was  admitted,  and  the  burden  of 
proving  paymut  or  dlocharge  was  assumed 
by  defendant  McCoy.  Thereupon  evidence 
was  offered  In  his  behalf  tending  to  show 
that  about  sevoi  months  aXter  the  maturity 
of  the  note*  whlcb  was  for  $1,000,  the  plain- 
tiff, holding  at  the  same  time  another  note 
(which  may  be  refored  to  as  the  **Camith- 
era  nottf')  for  9200.  on  which  the  Wilsons 
were  liable,  received  from  the  Wilsons  $240, 
and  had  them  execute  two  notes  for  $800 
and  9200,  reapectlTely,  payable  on  demand; 
that  on  the  note  registra  of  the  bank  an 
entry  was  made  by  its  officers  Indicating 
that  the  note  in  controversy  and  the  Car^ 
mthers  note  were  paid  on  the  date  at  the 
execution  of  the  two  new  notes;  that  the 
new  notes  were  entered  on  said  reglator  as 
paper  hrtd'  1^  plaintiff  in  the  nsnal  course 
of  business;  that  other  loans  were  made 


by  the  bank  to  the  Wilsons;  that  therea.fter 
one  of  the  Wilsons  Inquired  of  the  earlier 
of  plaintiff  bank  if  the  note  which  Is  now  in 
suit  was  settled,  and  was  told  by  him  that 
it  was;  that  about  aix  months  after  the  two 
notes  for  $800  and  $200,  re^>ectlv^.  above 
referred  to,  were  executed,  plaintiff  bank 
gave  to  the  Wilsons  a  statemenf  of  notes 
held  by  the  bank  against  tbem,  with  request 
for  their  renewal,  and  that  In  this  statement 
were  included  a  note  for  $800  and  a  note  for 
$200,  apparently  the  notes  already  above 
described,  but  no  note  corresponding  to  that 
in  suit;  that  thereupon  a  small  amount  of 
cash  was  paid  by  way  of  interest  and  two 
new  notes  were  executed  by  the  Wilsons, 
one  of  them  being  for  $1,000,  whereupon 
notes  held  by  the  bank  against  the  WilsAu 
were  surrendered.  Including  the  notes  for 
$800  and  $200,  respectively,  above  referred 
to,  but  not  Including  the  note  In  suit;  that 
some  time  after  the  commencement  of  the 
present  suit  this  last-mentioned  note  for  $1,- 
000  was  surrendered  to  the  Wilsons,  and  the 
note  in  suit  was  entered  on  the  note  reg- 
ister of  the  hank  under  a  new  number  as 
a  note  held  by  It  and  remaining  unpaid. 
It  is  difficult  to  determine  from  the  record 
whether  entries  in  the  books  of  the  bank, 
tending  to  show  some  of  the  facts  above  re- 
cited, were  admitted  or  excluded.  But  such 
entries  were  certainly  competent,  relevant 
and  material,  and  objection  to  their  admis- 
sion was  not  well  taken.  If  such  entries 
were  excluded,  their  exclusion  was  error, 
which  was  duly  excepted  to.  If  received, 
they  tended  to  show,  by  the  admissions  of 
the  bank's  own  qualified  offices,  by  whom 
the  entries  were  proven  to  have  been  made, 
that  the  note  in  suit  was  discharged.  As 
against  the  effect  of  these  entries,  the  court 
had  the  testimony  of  the  officers  of  the  bank, 
called  by  defendants  m  witnesses  to  prove 
the  entries  and  describe  the  transactions 
with  reference  to  which  they  were  made, 
that  the  note  in  suit  was  never  surrendered; 
that  when  the  «itry  of  payment  was  made 
on  the  note  register  opposite  the  number 
and  dwcrlptlon  of  such  note  and  the  two 
notes  of  $800  and  $200,  respectively,  executed 
by  the  Wilsons,  were  received  by  the  bank, 
and  entered  on  its  note  register,  there  was 
an  understanding  with,  the  Wilsons  that  the 
acceptance  of  these  two  notes  and  $240  in 
cash  as  payment  of  the  note  In  suit  and  the 
Carrutbera  note,  with  interest  accrued  on 
each,  was  conditioned  on  the  procurement  of 
the  signature  of  McCoy  as  surety  on  each 
of  the  new  notes;  that  the  $800  note  was 
pinned  to  the  note  now  In  suit;  and  that  it 
was  not  inconsistent  with  the  custom  of  the 
bank's  officers  in  transacting  its  business  at 
ttiat  time  to  enter  m  record  of  payment  of 
a  note  wh<?n  nnother  note  was  taken  In  re- 
newal. evc-D  tUoiigli  the  new  note  had  not 
been  fully  executed,  and  the  old  note  had 
not  therefore,  been  finally  satjiijied.  Op  the 
evidence  introduced.  ^^i^p^i^mS^V&Jf 
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a  flndlDg  would,  perhaps,  bare  been  proper 
tfaat  the  final  discharge  of  the  note  in  suit 
and  McCoy's  liability  as  surety  thereon  was 
contlogent  for  six  months  on  his  dgning  the 
two  notes  of  fSOO  and  ^300,  req)ectlTely,  and 
for  an  additional  time  on  his  signing  the  note 
of  $1,000,  ezecutpd  by  the  Wilsons  when 
thMe  two  notes  were  surrendered  to  them. . 
But  certainly  such  a  finding  would  not  have 
been  the  only  one  which  the  evidence  would 
Justify.  In  this  connection  it  is  proper  to 
say  that  McOoy  was  never  advised  by  the 
officers  of  the  bank  that  it  was  desired  or 
expected  that  he  sign  any  new  notes.  So 
tax  as  the  record  shows,  the  alleged  tmdex^ 
standing  between  the  bank  and  the 'Wilsons 
as  to  obtaining  UcCoy*s  stgnatnre  was  not 
InAlcated  to  McCoy  by  any  one,  and  he  re- 
mained entlxely  Ignorant  of  it  until  long 
after  tifis  suit  was  brought  The  direction 
of  the  court  in  favor  at  plalntUf  must  have 
been  predicated  on  the  thought  that  the  de- 
fendants were  bound  by  the  explanation  of 
these  transactions  and  entiles,  given  by  the 
bank's  i^cers  called  as  witnesses  for  the 
defense.  But  this  cannot  be  true.  The  of- 
ficers were  necessary  witnesses  to  identify 
the  books  in  which  the  entries  were  found. 
With  proper  identification,  the  entiles  be- 
came independent  evidpnce.  It  was  fra  the 
Jury  to  weigh  thta  evidence  and  the  evl- 
dmce  as  to  the  declarations  of  the  cashier  to 
one  of  the  Wilsons  that  the  note  in  contro* 
versy  had  been  settled,  and.  in  the  light  of 
the  explanation  of  the  officers  given,  to  de- 
termine the  truth  of  the  matter.  Anbnm 
City  National  Bank  v.  Hunslcker,  72  N.  T. 
262;  German  Savings  Bank  v.  Bates  Addi- 
tion Improvement  Company,  111  Iowa,  432, 
82  N.  W.  1006;  Oxford  State  Bank  r.  Hol- 
B<^er,  US  Iowa,  196.  88  N.  W.  S60.  It  is  to 
be  borne  in  mind  that  the  question  before 
the  trial  court,  so  far  as  defendant  McCoy 
was  concerned,  was  not  whether  the  Wilsons 
owed  the  bank  fl,000,  but  whether  a  certain 
specffic  note  on  which  McCoy  was  surety  had 
been  satisfied,  and  bis  liability  thereon  dis- 
charged. 

The  trial  court  should  not  have  directed 
a  verdict  for  plaintiff,  and  the  Judgment  as 
against  McOoy  is  reversed. 


THOBNILT  T.  FBENTICB. 
(Sapreme  Court  of  Iowa.  Oct.  6,  1003.) 

JUnaMENT  —  COLLATERAL  ATTACK  —  VOID 
JUDGMENT— PROCESS— CONSTRDCTIVE  SERV- 
ICE-NAMB  OF  DEPEND  ANT— IDEM  SONANS. 

1.  A  Judgment  rendered  by  a  court  without 
JarisdictioD  Is  void,  and  may  be  attacked  In  any 

prof ecdine,  direct  or  collateral. 

2.  In  mortgase  foreclosure  a  copy  of  the  no- 
tice waa  left  with  a  son  of  defendant,  but  the 
aherifPs  retnm  contained  no  alle^tion  that  the 
copy  was  left  with  a  member  of  defendant's 
family,  or  at  his  usual  place  of  residence,  or 
that  he  was  not  to  be  found  in  the  county  of 
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his  residence.  Eeld,  that  there  waa  no  service, 
and  the  court  obtained  no  jurisdiction. 

8.  Service  of  notice.  In  mortgage  foreciosore. 
on  a  trustee  who  held  the  legal  title,  did  not 
give  the  trustee  authority  to  appear  for  the 
cestui  que  trust,  so  as  to  snthorfse  any  perwrnal 
judgment  against  him. 

4.  In  a  suit  to  foreclose  a  mortgage  the 
service  of  notice  on  the  defendant  was  con- 
structive.  The  defendant  was  Willis  H.  T. ;  the 

indgment  rendered  was  against  "William  M. 
\,"  and  defendant's  name  In  the  notice  had  hean 

gven  as  "W.  M.  T."  Held,  that  the  rule  of 
em  sonana  waa  not  applicable,  and  the  ad- 
JadicatioD  was  of  no  validity. 

5.  Where,  In  a  suit  to  foreclose,  the  noort- 
gagee  claimed  that  the  cestui  que  tmst  io  a 
trust  deed  of  the  land  given  by  the  owner  had 
agreed,  as  part,  consideration  for  the  trust,  to 
pay  the  mortgage  indebtedness,  the  burden  of 
proving  such  fact  was  on  the  mortgagee. 

Appeal  from  District  Court,  Vu  Buren 
County;  0.  W.  Vermillion,  Jn^e. 

Action  in  equity  to  quiet  plalntUTs  title  In 
a  tract  of  land  in  Tan  Buren  County.  De- 
cree for  plaintiff,  and  defendant  appeeJa.  Af- 
flimed. ' 

Mitchell,  Sloan  &  McBeth,  J.  H.  Anderson, 
and  J.  W.  Williams,  for  appellant  Wherty 
&  Walker,  for  appellee. 

WSAVBR,  J.  The  queathm  at  tame  under 
the  pleadings  turns  opon  the  validity  or  in- 
validity of  a  Judgment  entered  by  the  dis- 
trict court  of  Van  Buren  county,  which  Judg- 
ment defendant  allies  to  be  a  lien  apon  the 
land  described  In  the  petltltm.  The  <drcuni- 
Etances  material  to  be  stated  are  as  follows: 
In  the  year  1887  one  J.  W.  Scott  vras  the 
owner  of  a  grist  mill,  In  wbidi  he  desired  to 
place  new  and  Improved  machinery.  To  aid 
him  in  this  enterprise,  plaintiff,  with  other 
neighbors,  signed  Scottfs  promissory  notes 
tor  a  considerable  sum,  and  in  the  name  of  a 
trustee  took  a  mortgage  on  the  mill  property 
to  secure  themselves  from  loss  thereon.  In 
1892  Scott  found  himself  unable  to  pay  the 
notes,  and  at  the  request  of  his  sureties  m.ide 
ft  deed  of  the  mill  to  a  trustee  for  their  bea- 
eflt  The  conveyance  was  made  by  en  ordi- 
nary warranty  deed,  but  excepted  from  Its 
covenants  the  Hen  of  a  first  mortgage  for 
$1,000  held  by  Luke  P.  Prentice,  the  defend- 
ant herein.  On  March  12,  1892,  the  phiintiff. 
having  rented  his  farm  to  his  son,  removed 
to  Ohio,  where  he  has  ever  since  resided.  On 
September  14, 1893,  Prentice  b^n  an  action 
to  foreclose  his  mortgage,  naming  among  the 
defendants  the  trustee,  Edmundson,  who  held 
the  legal  title  to  the  property;  also  "W.  M. 
Thornlly"  and  others,  who  were  supposed  to 
be  the  persona  for  whose  benefit  the  deed  was 
taken.  In  such  foreclosure  petition  It  was 
alleged  that  as  a  part  of  the  consideration 
upon  which  Scott  made  said  deed  ssid  "W. 
H.  Thornlly"  and  the  others  for  whose  bene- 
fit the  deed  was  made  promised  and  under 
took  to  pay  the  mortgage  debt  to  Prentice. 
Proof  of  service  of  original  notice  as  to 
Tbomlly  was  made  by  sherlfTs  return  as  fc^ 
lows:  "This  notice  came.  Into  my  hands  for 
service.  Sept  16pi|i88ai  tQi^l^j^l^that  on 
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tbe  25tb  day  of  Sept,  1898,  I  personally  serv- 
ed the  same  on  tbe  foregoing  defendants  as 
follows:  On  W.  M.  Tbornlly  by  leaving  a 
copy  of  notice  wltb  Paul  Tbornlly,  over  16 
jean  of  age,  bis  son.  All  done  in  Van  Buren 
county,  Iowa,  the  26tta  day  of  Sept,  1893. 
James  Elerlck,  Sheriff."  Edmundson.  trus- 
tee, appeared  to  said  action,  and  filed  on  an- 
swer "for  himself  and  for  tbe  other  defend- 
ants" except  Scott  and  wife.  Scott  filed  a 
cross-petition  against  bis  codefeadants,  al- 
l^lng  their  promise  to  pay  the  debt  to  Pren- 
tice. Bdmundson,  trustee,  again  assumed  to 
answer  this  pleading  both  for  himself  and  for 
hlB  codefendants;  but  upon  the  trial,  and  be- 
fore judgment  was  entered,  Sldmundson  and 
the  other  resident  defendants,  together  with 
their  attorneys  of  record,  filed  a  written  dis- 
claimer of  any  right  or  anttaorlty  to  represent 
trhomlly.  Notwithstanding  this  disclaimer, 
the  court  proceeded  to  render  personal  Judg- 
ment against  "Wm.  M.  Tbornlly"  and  J.  W. 
Scott  for  11,813.66  and  costs.  On  special  ex- 
ecution tbe  mortgaged  property  was  sold  to 
Prentice  for  $1,600,  leaving  the  remainder  of 
■aid  Judgment  and  costs  atlll  impald. 

1.  Appellee  raises  tbe  qnestlon  that  the  evi- 
dence has  never  been  certified  by  the  trial 
court  It  Is  to  be  admitted  that  the  abstract 
falls  to  make  it  clear  whether  such  certlflca 
tlon  was  within  tbe  statutory  time,  or,  In- 
deed, at  any  time;  but  in  view  of  the  conclu- 
sion we  have  reached  upon  tbe  merits  we 
have  not  gone  to  tbe  transcript  to  determine 
the  question  thus  raised.  Moreover,  there  Is 
no  sucb  denial  by  appellee  as  Is  required  to 
put  the  sufficiency  or  completeness  of  tbe  rec- 
ord In  issue. 

2.  Appellantfs  first  proposition  is  that  the 
validity  of  the  judgment  cannot  be  question- 
ed in  a  collateral  proceeding.  Assuming  for 
tbe  puriwses  of  argument  that  this  action  Is 
a  collateral  attack  upon  the  judgment,  we 
have  to  say  that  this  court  la  fully  committed 
to  the  doctrine  that  a  Judgment  without  ju- 
risdiction Is  not  merely  voidable,  bnt  abso- 
lutely void,  and  may  be  denied  or  contested 
In  any  proceeding,  direct  or  collateral,  In 
wblcb  a  party  seeks  to  assert  a  rlgbt  under 
each  pretended  adjudication.  In  other  words, 
a  void  judgment  Is  not  judgment  and  its  rec- 
ord does  not  estop  the  defendant  therein  from 
denying  Its  binding  force  or  effect  whenever 
and  wherever  It  may  be  asserted  against  him. 
KltsmlUer  v.  Kitchen,  24  Iowa,  163;  Lyon  v. 
Vanatta,  35  Iowa,  521;  Jordan  v.  Brown,  71 
Iowa,  421,  32  N.  W.  450;  Hubner  v.  Relck- 
hoff,  103  Iowa,  368,  72  N.  W.  540,  64  Am.  St 
Bep.  191;  McAllister  v.  Johnson,  108  Iowa, 
42.  78  N.  W.  790.  Tbla  rule  does  not  apply 
wbere  service  of  notice  is  merely  informal  or 
defective,  for  In  sucb  case  tbe  court  has  ju- 
risdiction to  pass  upon  its  sufficiency,  and  re- 
lief from  a  judgment  rendered  thereon  must 
be  sought  by  appeal  or  direct  attack.  Coop- 
er V.  Sunderland,  8  Iowa,  114,  66  Am.  Dec. 
52;  Boker  T.  Chapllne,  12  Iowa.  201;  Sbaw- 
ban  T.  Loffer,  24  Iowa,  217;  Rotch  v.  College. 


89  Iowa,  480,  56  N.  W.  658;  Day  v.  Goodwin. 
104  Iowa,  874,  73  N.  W.  864,  65  Am.  St  Rep. 
465.  None  of  the  cases  upon  wbich  appellant 
relies  goes  further  than  the  proposition  last 
stated.  If  there  was  no  service  of  original 
notice  upon  the  appellee,  and  no  antborlzed 
appearance  In  his  behalf  in  the  appdlant's 
foreclosure  proceedings,  he  may.  In  this  ac- 
tion, rightfully  deny  the  validity  of  the  Judg- 
ment tbere  rendered  against  liim,  and  eon- 
test  the  alleged  Judgment  lien  against  his 
land.  That  there  was  in  fact  no  service  of 
notice  subjecting  his  person  to  tbe  Jurisdic- 
tion of  tbe  court  Is  made  very  clear.  Appel- 
lee had  for  more  than  a  year  been,  and  has 
ever  since  remained,  a  resident  of  Ohio.  The 
sheriff's  return  makes  no  pretense  of  personal 
service,  nor  even  of  substituted  service.  Its 
statement  that  a  copy  was  left  wltb  tbe  son, 
unsupported  by  any  allegation  tliat  It  was  left 
with  a  member  of  his  family,  or  at  his  usual 
place  of  resldoice,  or  that  he  was  not  to  be 
found  In  the  county  of  Ma  residence,  does  not 
show  even  a  defective  or  Informal  service, 
but  no  service,  and  gave  the  court  no  juris- 
diction over  him.  So,  also,  as  to  the  appear- 
ance made  in  his  behalf.  Tbe  service  of  no- 
tice upon  the  trustee,  who  held  the  legal  ti- 
tle to  tbe  mortgaged  property,  was  perhaps 
sufficient  to  authorize  this  court  to  enter  a  de- 
cree of  foreclosure  which  would  bind  the  ap- 
pellee herein  as  a  cestui  Que  trust  but  the 
trustee  as  such  had  no  authority  to  appear 
for  appellee  as  to  any  personal  demand 
against  him,  or  subject  him  to  tbe  hazard  of 
a  personal  judgment  in  appellant's  favor.  No 
attempt  Is  made  to  show  such  authority,  and 
both  trustee  and  counsel  entered  an  express 
disclaimer  of  right  to  speak  or  act  for  tbe 
appellee  before  tbe  judgment  was  entered. 
Upon  such  a  state  of  facts  the  court  below 
had  no  other  altematlTe  than  to  hold  the 
judgment  void. 

3.  The  discussion  in  the  preceding  para- 
graph has  been  upon  the  assumption  that  the 
judgment  In  controversy  is  a  Judgment 
against  appellee.  It  is  apparent  however, 
that  sucb  Is  not  tbe  case.  Tbe  appellee's 
name  Is  Willis  H.  Tbornlly.  The  so-called 
"service  of  notice"  was  made,  according  to 
the  sheriff's  return,  by  leaving  a  copy  with 
Paul  Tbornlly  for  "W.  M.  Tbornlly."  Tbe 
Judgment  is  entered  against  "Wm.  M.  Tborn- 
lly." Now,  it  may  he  conceded  for  the  pur- 
poses of  this  case  tbat,  if  this  notice  had 
been  personally  served  upon  appellee,  or  If 
he  actually  appeared  In  response  to  such 
service,  a  confusion  or  mistake  in  the  name 
by  which  he  was  designated  would  not  neces- 
sarily be  fatal  to  the  judgment  and  that  in 
the  present  proceeding  his  Identity  with  the 
person  sued  could  be  established  by  parol 
evidence;  but  where  reliance  Is  had  upon 
tbe  constructive  notice  given  by  publication 
or  by  substituted  service— a  notice  which  the 
party  to  be  charged  may  never  in  fact  see 
or  hear  of— greater  strictness  must  bey>b- 
served.   Fanning  v.  l^4^,t>«l-U4W^7r  14 
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N.  W.  727.  18  N.  W.  2»8.  A  judgment  rwi- 
dered  apoD  such  Bervlce  will  bind  no  one  not 
properly  named  In  the  record.  This  does  not 
mean  that  tbe  name  must  be  correctly  spell- 
ed, but  it  muat  be  so  nearly  correct  as  to 
come  within  tbe  rule  of  Idem  souana.  That 
1b,  If  the  name  as  spelled  or  written  In  tbe 
record,  when  pronounced  according  to  com- 
monly accepted  methods,  conyeys  to  the  ear 
a  sound  practically  Identical  with  tbe  sound 
of  tbe  correct  name  as  commonly  pronounced, 
the  designation  Is  sufficient,  and  no  advan- 
tage can  be  taken  of  tbe  clerical  error.  21 
Am  •&  Eng.  Ency.  (2d  Ed.)  313.  Where,  how- 
ever, the  record  of  a  Judgment  entered  upon 
a  notice  of  this  kind  presents  not  a  mere  dis- 
crepancy or  variation  In  the  spelling  of  a  de- 
fendant's name,  but  tbe  use  of  a  name  other 
and  different  than  that  borne  by  tbe  person 
against  whom  such  Jadfcment  Is  sought  to  be 
enforced,  tbe  rule  of  Idem  aonans  Is  not  ap- 
plicable, and  the  adjudication  is  of  no  validi- 
ty against  such  person.  In  tbe  Fanning  Case, 
above  cited,  we  held  that  a  decree  entered 
upon  publication  of  notice  directed  to  "P.  F. 
B.  Hopkins"  gave  tbe  court  no  jurisdiction 
over  "F.  P.  B.  Hopkins."  In  tbe  case  before 
us  appellant  attempts  to  assert  against  Wis- 
lla  H.  Thomlly  a  Judgment  which  he  has  ob- 
tained against  William  M.  Thomlly  on  a  sub- 
stituted service  supposed  to  have  been  made 
on  W.  M.  Thornily.  That  "WUlIs  H."  Is  not 
Identical  In  sound  or  In  fact  wltb  "William 
M."  or  "W,  M."  hardly  requires  argument  or 
'  illustration,  but  a  few  instances  in  which  the 
rule  has  been  applied  may  not  be  out  of 
place.  "Helen"  and  "Ellen"  are  distinct 
names.  Thomas  v.  Desney.  57  Iowa,  61,  10 
N.  W.  315.  So,  also.  "Purman"  and  "Free- 
man" (Howe  V.  Thayer,  49  Iowa,  154);  "Hen- 
ry" and  "Harry"  (Garrison  v.  People,  21  IlL 
535);  "May"  and  "Mary"  (Kennedy  v.  Mer- 
riam,  70  lU.  228);  "McCarver"  and  McOra- 
vey"  (McCravey  v.  Cox,  24  Ark.  574);  "Grif- 
fin" and  "Griffith"  (Henderson  v.  Cargill.  31 
Miss.  387):  "Matthew"  and  "Mather"  (Rob- 
son  V.  Thomas,  65  Mo.  581).  Nor  Is  this  a 
mere  technicality.  When  tbe  rights  of  a  per- 
son are  to  be  concluded  by  a  notice  which  is 
merely  constructive,  not  actual.  It  Is  right 
and  just  that  the  party  who  wishes  to  avail 
himself  of  its  benefits  be  held  to  follow  tbe 
forms  provided  by  statute.  Adams,  J.,  In 
Fanning  v.  Krapfl,  supra,  speaking  of  notice 
by  publication,  says:  "Notice  by  publication, 
even  where  there  Is  no  misDomer,  does  not 
afford  a  very  strong  natural  presumption  that 
the  fact  of  the  pending  of  tiie  action  will  be 
brought  to  the  defendant's  actual  knowledge. 
Notice  by  this  mode  Is  allowable  only  out  of 
necessity.  It  must  often  happen  that  great 
Injustice  is  done  &nd  great  hardship  suffered. 
We  are  not  disposed  to  open  the  door  any 
wider  than  necessity  requires.  Whoever  un- 
dertakes to  give  notice  by  publication,  and 
misnames  the  defendant,  la  without  excuse." 
These  remarks  are  equally  pertinent  to  a 
case  of  snbatltuted  aervlce.  and  particularly 


where,  as  in  this  case.  It  appeara  to  be  an  at- 
tempt to  obtain  personal  jnrisdlctloD  of  ooe 
who  is  admittedly  a  nonresident. 

4.  Appellant,  by  way  of  counterclaim,  aets 
up  tbe  alleged  promise  by  appellee  to  pay  the 
mortgage  debt  of  Scott,  and  asks  that,  if  the 
judgment  In  controversy  be  found  void,  be 
may  now  recover  the  amount  remaining  un- 
paid on  said  obligation.  The  testimony  upon 
this  Issue  is  very  conflicting.  Scott,  wltli 
other  meml>ers  of  bis  family,  testify  t«t 
positively  that  such  was  the  agreement;  while 
appellee  and  other  witnesses  strenuously  de- 
ny It.  The  burden  of  establishing  the  prom- 
ise Is  upon  apiiellant,  and  we  are  inclined  to 
agree  with  the  trial  court  that  the  proof  of- 
fered is  Insufficient  to  justify  a  flnrttng  Ui  hh 
favor. 

The  Judgment  of  tbe  district  court  im  af- 
firmed. 


STATE  V.  SHERIDAN. 

(Supreme  Court  vC  Iowa.  Oct  9,  1903.) 

CONSTITUTIONAL  LAW— KVIDBNCB  OBTAIHKD 
BT  WBOHQFUL  SEARCH— lUFBACH- 
ING  WITNESS. 

1.  An  article  obtained  by  a  search  of  de- 
fendant's house  under  a  search  warrant  iasmd 
without  authority  of  law,  tar  the  aole  pnrpoN 
of  obtaining  evidence  against  him,  in  vlolatloa 
of  Const,  art.  1,  {  8,  guarantying  the  aecnilty 
of  the  people  in  their  right  to  be  exempt  in  their 
pemoufl,  houses,  papers,  and  effects  from  un- 
reasonable search  and  seinife,  is  inadmiasiUs 
against  him. 

2.  On  a  prosecotion  for  mallcioni  destnictioii 
of  ice  a  witness  cannot,  oo  croas-examiDatiaii. 
be  asked  if  he  did  not  tell  T.  that  he  knew  all 
about  the  ice  deal,  and  would  tell  the  tmtli 
about  It,  this  having  no  relevancy  to  bis  testi- 
mony in  chief,  and,  on  bis  answering  "No,"  be 
contradicted  by  the  testimony  of  T.,  as  a  wit- 
ness caoDot  be  impeached  on  a  coUaterai  In- 
material  matter. 

Appeal  from  District  Court,  Lyon  Connty: 
Geo.  W.  Wakefield,  Judge. 

Indictment  for  malldous  mlschl^.  Yer- 
dlct  and  Judgment  of  ffuilty,  and  defendant 

appeals.  Reversed. 

E.  C.  Roach  and  B.  T.  Greenleaf,  for  appel- 
Uint  O.  W.  Mullan,  Atty.  Gen.,  and  G.  A. 
Van  TIeck,  Aast  Atty.  Oen.,  for  tbe  States 

WEAVER,  J.  The  defendant  an  ice  deal- 
er, was  charged  with  having  maliciously  In- 
jured or  destroyed  a  quantity  of  ice  belong- 
ing to  a  competitor  In  business  by  putting 
upon  It  a  large  quantity  of  salt  The  prose- 
cuting witness  claiming  that  his  Ice  had  been 
maliciously  destroyed,  and,  having  be«i  in- 
formed that  appellant  bought  a  barrel  of  salt 
from  a  local  merchant  a  day  or  two  before 
that  date,  filed  a  preliminary  Information  be- 
fore a  Justice  of  the  peace,  and  caused  a  war- 
rant to  issue  for  the  appellant's  arrest  At 
the  same  time  the  prosecuting  witness  filed 
an  affidavit  alleging  the  purchase  of  salt  by 
appellant,  and  stating  Us  belief  that  said  salt 
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"was  used  In  iKirpetratliig  the  act  of  maUdoin 
mlscblef  above  mentioned,  and  that  "aald 
salt,  or  the  band  In  which  It  waa  contained." 
was  in  the  posseaaion  of  appellant  at  hla  real- 
-dence  In  Rock  Bapida.  On  theae  allesatiODa 
he  asked  for  a  warrant  to  search  the  appel- 
lant's residence  and  seise  the  deacrlbed  artl- 
■dea  If  found.  A  search  warrant  waa  there- 
npoD  Issued,  and  the  officer,  in  executing  It, 
claimed  to  bare  found  in  the  cellar  of  appel- 
lant'a  residence  an  empty  salt  barreL  On  the 
trial  In  the  dlatrlct  court  the  officer,  aa  a  wit- 
ness for  the  state,  identified  the  barrd  ao 
found,  and  aaid  article  waa  then  offered  and 
admitted  in  evidence  over  appellanta  objec- 
tion. The  correctneaa  of  this  ruling  ia  the 
principal  question  dlacussed  by  counseL  Our 
state  Gonatltntlon  <artl^  1,  I  ^  guaranttea 
tlie  security  of  the  people  In  their  right  to  be 
exempt  in  their  persona,  bonaea,  papoa,  and 
eflecta  from  unreaaonable  aearchea  and  sel- 
snrea.  Section  9  of  the  aame  article  providea 
tbat  no  person  ahall  be  deprived  of  life,  lib* 
erty,  or  iffoperty  without  due  process  of  law. 
Under  .these  provlaloiu  we  have  lately  hdd 
tbat  the  admission  of  evidence  procured  by 
wrongful  and  foniible  examination,  by  the 
offlcera  of  the  atate^  of  the  person  of  one  ac- 
cuaed  of  crimob  was  reversible  error.  State 
T.  Height  (Iowa)  SI  N.  W.  985,  69  B.  A. 
487.  Tbe  i^dple  involved,  was  tfaoe  very 
ttuiroughly  discussed,  and  the  autborltlea 
carefully  reviewed,  and,  ao  far  as  tbe  same 
are  arolicaUe  here,  it  Is  nnnecessaiy  to  again 
present  them.  We  shall  therefore  confine 
onr  Inquiry  mfon  this  brandi  of  the  case  to 
tbe  point  whether  the  qneatlon  now  before  ua 
f  alia  within  the  acope  of  tbe  doctrine  an- 
nounced in  that  decision.  It  la  conceded  by 
tbe  Attwney  General  tbat  the  search  war- 
rant was  Isaoed  without  the  authority  of 
law,  and  that  the  search  and  aelaure  made 
tberennda  were  wrongful.  It  was  also 
■bown  by  tbe  evidence  upon  the  trial,  and 
without  dispute,  that  the  aearch  warrant  was 
aaked  for,  procured,  and  served  for  the  sole 
"purpose  of  obtaining  testimony"  agalnat  the 
appelant  For  the  pnrposea  of  this  appeal 
we  may  admit  It  haa  often  beoi  held  that  tbe 
men  tkct  that  evidence  has  been  developed 
by  the  wrongful  act  or  trespass  of  an  officer 
or  any  other  person  will  not  necessarily  ren- 
der  It  inadmiasible,  but  we  are  confronted 
by  the  further  fact  that  the  evidence  object- 
ed was  obtained  by  a  palpable  abuse  of  judi- 
cial process.  In  the  Height  Oase  we  said 
that,  while  an  officer  may  properly  testify 
to  criminating  facta  discovered  by  bim  In  the 
execution  of  a  warrant  lawfully  issued,  yet 
"a  party  to  a  suit  can  gain  nothing  by  virtue 
of  violence  under  the  pretense  of  process,  nor 
will  a  fraudulent  or  unlawful  use  of  process 
be  aanctloned  by  the  courts.  In  such  cases 
parties  will  be  reatored  to  the  rights  and 
positions  they  possessed  before  they  were 
deprived  thereof  by  the  fraud,  violence,  or 
abnae  ct  legal  ^oceaa.  •  *  *•  The  aearch 
was  tor  the  mere  purpose  of  securing  evi- 


dence by  an  Invasion  of  tbe  private  person  of 
the  defendant,  and  we  think  there  is  no  con- 
sideration whatever  which  win  jnatlfy  it" 
To  the  aame  effect,  aee  Belflmyder  v.  Lee.  44 
Iowa,  101,  24  Am.  Rep.  7S8.  The  last-quoted 
clauae  applies  with  equal  force  to  the  present 
case.  The  aeareh  was  for  the  mero  purpose 
of  securing  evidence  by  tbe  Invaelon  of  the 
private  reaidence  of  the  defendant  The  aa- 
credness  of  hla  person  against  such  an  act 
la  protected  by  no  higher  or  stronger  guaran- 
ty than  that  of  bia  home,  his  pap«a,  and  ef- 
fecta.  In  Boyd  v.  The  United  States,  116  U. 
S.  616,  6  Sup.  Ot  624,  29  U  Ed.  746.  the  con- 
stitutional prohibition  of  unreaaonable  search- 
es and  selzurea  la  aald  to  be  closely  related  to 
the  immunity  wlilch  the  cltlzoi  enjoys 
against  being  compelled  to  bear  witness 
against  himself,  and  it  la  there  held  that  tbe 
compulsory  production  by  tbe  defendant  of 
an  article  to  be  lued  In  evidence  agalnat  him 
In  a  prosecution  for  crime  or  enforcement  of 
a  penalty  la,  in  effect,  a  violation  of  that  con- 
stitutional provision.  If  In  that  caae,  Inatead 
of  ordering  the  defendant  to  produce  the  de' 
sired  artide  or  paper,  the  court  without  au- 
thority of  law,  had  Issued  a  search  warrant, 
under  which  the  aherlfl  invaded  tbe  i^ivate 
room  or  safe  of  the  defendant  and  thus  ob- 
tained the  meana  of  securing  his  conviction, 
would  not  the  violation  of  the  constttntlimal 
guaranty  have  been  aa  palpable,  and  tbe  ad- 
misBlon  of  the  evidence  thua  secured  as  clear- 
ly erroneoua,  aa  was  the  method  actually  em- 
pitted?  It  ia  said,  bowevw,  that  the  court  vriU 
not  Inguln  bow  the  offered  evidence  has  been 
procured,  and.  even  if  obtained  by  a  aearch 
warrant  in  vlolatim  of  the  defendanl^a  con- 
stitutional or  legal  rights,  it  will  stiU  be  ad- 
mitted. If  otherwise  competent;  afid  that  de- 
fendant's only  redress  is  an  action  for  dam- 
ages against  the  officer  or  person  committing 
the  trespass.  It  Is  true  there  are  cases  giving 
seeming  support  to  this  doctrine,  but  most  of 
them,  when  examined,  wUl  be  found  to  be 
instances  in  which  the  Incriminating  evi- 
dence has  been  discovered  by  peraona  acting 
without  color  of  authority,  or  by  officers  aa 
tbe  incidental  result  of  the  service  at  a  war- 
rant of  arrest  or  other  writ  w  process  last- 
ly Issued.  None  can.be  found,  we  think, 
where  the  state  has  been  permitted  to  obtain 
a  search  warrant  In  confessed  violation  of 
law,  and  thereby  take  papers  or  property 
from  tbe  home  of  the  man  suspected  of  the 
crime,  and  vae  the  matter  thus  procured  In 
securing  bis  conviction.  To  so  bold  la  to 
emasculate  tbe  constitutional  guaranty,  and 
deprive  It  of  all  beneficial  force  or  effect  In 
preventing  unreasonable  searches  and  sei- 
zures. We  think  the  evidence  should  have 
been  excluded.  • 

2.  One  Haley  was  sworn  and  examined  as 
a  witness  for  the  state.  He  waa  later  re- 
called on  behalf  of  the  defendant.  On  cross- 
examination  he  was  asked  by  counsel  for  the 
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loon,  while  tbe  grand  Surj  waa  In  aesalon  at 
thli  texm  of  court,  wherein  you  told  Ed 
Tressler  tliat  yon  knew  all  about  tbat  Ice 
deal,  and  tbat  you  would  tell  the  whole  thing, 
whether  your  brotber  Jack  was  against  yon 
or  not?  Q.  Didn't  you  state  in  my  office,  and 
in  the  presence  of  Ed  Tressler,  while  tbe 
grand  jury  was  in  sesdon,  and  Just  before 
you  were  called  as  a  witness  befbre  the  grand 
jury,  that  yon  knew  aU  about  tbe  ice  deal, 
and  yon  would  be  willing  to  tell  It?"  The 
aroeUa°t^>  objection  to  these  questions  as  be* 
Ing  immaterial  and  not  cross-examination 
were  orerruled,  and  tbe  witness  answered 
each  in  tbe  negative.  The  state  was  then 
permitted  to  recall  Tressler,  who  testified, 
over  timely  objections,  that  Haley  did  make 
the  statements  referred  to.  Tbia,  we  think, 
waa  error.  It  is  an  elementary  rule  that  a 
witness  cannot  be  Impeached  upon  a  cdl- 
lateral  or  immaterial  matter.  Such  was 
clearly  the  character  of  this  testimony.  It 
bad  no  relevance  to  the  matters  stated  by 
the  witness  In  hia  testimony  in  chief,  and 
therefore  was  not  cro88-«zamlnatlon.  The 
alleged  statements  were  not  made  by  the  ap- 
pellant, nor  by  the  witness  in  his  presence. 
They  were,  in  effect,  a  declaration  tbat  the 
witness  knew  "all  about  tbe  Ice  deal,"  and 
would  tell  tbe  truth  about  It  Assuming  that 
he  so  said.  It  bad  no  tendency  direct  or  indi- 
rect to  incriminate  tbe  appellant.  The  stale 
would  not  have  bean  entitled  to  prove  It  as  a 
part  of  Its  case.  It  was  botb  collateral  and 
immaterial,  and  should  have  been  excluded. 

The  Judgment  of  tbe  district  court  Is  re- 
versed, and  cause  remanded  for  a  new  trial. 
Reversed. 


FARMDRS'  ft  MDROHANTS'  BANK  r. 
8T0CKDALE. 

(Saprem*  Court  of  Iowa.  Oct  8,  1903.) 

CHATTEL    MORTQAQES  ~  BXECUTION-VERIPl- 
CATION— DISQUALIFICATION  OF  NOTARY- 
DESCRIPTION— CONSTRUCTIVE  NOTICE. 

1.  Where  a  chattel  mortgage  waa  executed 
to  a  trustee  for  tbe  benefit  of  a  private  bank- 
ing partnership,  one  of  the  oartncrs,  who  was 
acting  as  cashier  of  the  bank  at  the  time,  was 
diwiualified  to  take  the  mortgagor'a  acknowl- 
edgment thereto. 

2.  Where  a  chattel  mortgage  was  execated 
before  a  notary  public,  who  was  disqunlified, 
the  reconl  of  the  instrument  waa  inButBoient 
to  impart  constructive  notice  to  sut^eQOent  pur- 
chnsers  of  the  mortgaged  property. 

3.  A  description  of  property  sought  to  be  In- 
cluded in  a  chattel  mortgage  as  "all  other  per- 
sonal property"  now  owned,  or  which  the 
mortgagor  might  acquire  during  the  life  of 
tbe  mortgage,  was  not  sufficiently  specific,  and 
a  record  of  the  mortfrage  would  not  impart  con- 
■tnictive  notice  to  subsequent  mortgagees. 

4.  Where  a  chattel  mortgage,  after  describ- 
ing the  chattels  included,  contained  a  recital 
that  all  of  the  property  was  then  owned  by  the 
mortgagor,  and  was  in  his  possexftion  in  section 
29,  township  01,  range  20,  of  a  particular 
county,  "and  In  other  places  In  said  county," 
the  words  "and  In  other  places  in  said  county" 


1.  Sm  Acknowledgment,  vol.  1,  Cent  Dig.  H  IM. 

im. 


were  insofflelent  to  Include  property  in  sndi 

county  not  located  oo  section  29,  as  against  a 
subsequent  mortgagee  having  only  constracdre 
notice  imparted  by  the  record  of  such  mort- 
gage. 

Appeal  from  District  Court,  Franklin  Oooa- 
ty;  J.  B.  WbitaKer,  Judge. 

Action  to  recover  the  val.ue  of  certain  i>er- 
sonal  property  alleged  to  have  been  wrong- 
fully converted  by  the  defendant  Plaintiff 
claims  under  three  several  chattel  mort- 
gages; one  dated  December  27,  1897,  ex- 
ecuted by  W.  D.  Moore  to  D.  B.  Parka,  trns- 
tee,  and  covering  "all  tbe  com,  bay,  oats,  and 
other  farm  products  I  now  own,  and  all  other 
com,  oats,  and  hay  I  may  in  the  future  ac- 
quire." Tbe  mortgage  is  In  usnal  form,  ac- 
knowledged before  O.  F.  Myers,  notary  pub- 
lic, and  recorded  January  19,  1898.  It  is 
conceded  that  Parks  was  a  trustee  for  tbe 
plainticr  bank.  Tbe  second  mortgage  is  dat- 
ed October  6, 1890,  «ecuted  by  W.  D.  Moor^ 
and  CSara  A.,  his  wife,  to  the  plalntUT  bank, 
and  covers,  among  other  things,  "all  other 
personal  i^operty  I  now  own,  or  In  tbe  -fu- 
ture may  acquire,  during  tbe  life  of  this 
mortgage."  This  mortgage  was  duly  record- 
ed on  October  21,  1890.  Tbe  third  mortgage 
tiears  date  November  10,  1900,  la  executed  by 
W.  D.  Moore  and  Clara  A.,  bis  wife,  to  ttie 
plaintiff  bank,  and  covers,  among  other 
things,  "all  my  stock  of  com  and  com  fod- 
der, wherever  It  may  be,  whether  owned  b? 
me  now  or  in  the  future  acquired,  raised,  or 
purchased,  especially  all  such  as  is  bought 
to  fatten  cattle  and  boga  fed  by  me  or  to 
be  fed  by  me;  all  hay,  oats,  straw,  and  oth- 
er products  bought  or  raised  by  me  now  or 
In  tbe  future  used  by  me  In  feeding  and 
farming.  All  of  which  property  I  now  own 
and  the  same  Is  In  my  possession  In  secdon 
20,  township  01,  range  20,  In  safd  county,  and 
In  other  places  ln  said  county."  This  mort- 
gage waa  made  a  matter  of  record  January 
3,  1001.  In  August,  1901,  the  said  W.  D. 
Moore  and  Clara  A.,  his  wife,  to  aecure  an 
existing  indebtedness,  executed  and  delivered 
to  this  defendant  a  mortgage  on  "com  grow- 
ing on  section  20,  township  91,  range  20, 
raised  by  us  during  the  year  1901."  This 
mortgage  was  duly  recorded  September  2, 
1001.  In  November,  1901.  the  defendant  took 
possession  of  tbe  corn  under  bia  mortgage, 
and  sold  tbe  same.  This  action  Is  brought 
to  recover  the  value  of  such  com.  There 
was  a  trial  before  a  jury,  resulth^  in  a  vw- 
diet  and  judgment  In  favor  of  defendaiiL 
Plaintiff  appeals.  Affirmed. 

Jno.  M.  Hemingway  and  3.  T.  Luke,  fbr 
appellant  B.  H.  Hallory,  for  appellee. 

BISHOP,  C.  J.  Tbe  contentions  of  appel- 
lant are  two:  That  the  mortgages  bdd  by 
It  were  valid  and  subsisting  liens  upon  tbe 
particular  property  in  question,  superior  to 
any  Uen  or  claim  of  defendant,  and  that  tbe 
record  of  su<!b  mortgages,  gave  defendant 
constmcttre  noUt^t  nCi  ^buifilibm^ttaereoC; 
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tliat  even  U  It  shall  be  beld  that  defend- 
ant did  not  have  conBtructiTe  notice  by  rea- 
«on  of  tbe  property  description  contained  In 
«aid  mortgages,  stltl  he  bad  actual  notice 
•of  tbe  existence  of  aucb  mortgages,  and  that 
plaintiff  claimed  a  lien  on  the  property  In 
qaestlon  by  Tlrtue  thereof.  At  the  close  of 
all  the  erldence  in  the  case  tbe  plaintiff  em- 
bodied its  contentions,  In  substance,  as  above 
stated,  in  a  motion  to  direct  a  verdict  In  Its 
favor,  which  motion  was  overruled.  'The 
court  Instructed  the  Jury  that  the  mortgage 
Introduced  by  plaintiff,  being  the  first  in 
point  of  date,  was  lasnfBdently  acknowledg- 
ed, and  that  the  other  two  mortgages  re- 
spectively did  not  contain  a  sufficiently  cer- 
tain description  of  the  property  sought  to 
be  mortgaged,  and  In  couscquence  thereof 
the  record  of  said  mortgages  dtd  not  impart 
constructive  notice  to  the  defendant.  By  a 
separate  Instruction  the  question  of  actual 
notice  is  submitted  to  the  Jury.  As  to  the 
first  mortgage,  it  appears  that  O.  F.  Myers, 
the  notary  before  whom  the  acknowledg- 
ment was  taken,  was  at  the  time  a  partner 
In  the  banking  firm  (the  name  Farmers'  A 
Merchants  Bank  being  one  employed  simply 
by  a  private  banking  partnership),  and  was 
the  acting  cashier  of  the  bank.  That  such 
acknowledgment  was  void,  and  that  tbe  rec- 
ord of  the  instrument  did  not  operate  to  im- 
port notice,  is  clear.  Wilson  v.  Traer,  20 
Iowa.  231;  Cl^  Bank  of  Boone  v.  Radtke, 
87  Iowa,  368,  M  N.  W.  435. 

Taking  up  now  the  second  of  the  mort- 
gages. It  will  be  observed,  that  It  purports 
to  be  a  conveyance  of  all  personal  property 
then  owned  or  to  be  acquired  in  the  future 
by  tbe  mortgagors.  The  law  contemplates 
that  there  shall  be  a  description  of  the  prop- 
erty conveyed  or  incumbered.  Certainly, 
neither  a  designation  nor  a  description  of  any 
property  Is  afforded  by  a  sweeping  statement 
to  the  effect  that  the  Instrument  In  ques- 
tion is  Intended  as  a  conveyance  of  all  the 
property  the  mortgagor  has,  and  all  that  be 
ever  expects  to  have.  The  record  of  such 
an  Instrument  could  not  Impart  notice,  be- 
canse  It  fails  absolutely  to  furnish  any  in- 
formation, such  as  that  by  the  recording  act 
It  was  inteuded  should  be  given.  See  the 
cases  presently  to  be  cited.  The  third  mort- 
gage, it  may  be  conceded  for  the  purposes  of 
this  case,  contains  a  sufllclent  description  of 
the  propprty  In  the '  section  and  township 
named.  But  the  property  here  In  question 
In  point  of  fact  was  in  section  20,  and,  if  It 
Id  to  be  said  that  the  record  of  tbe  mortgage 
Imparted  notice  that  such  was  Included  In 
the  conveyance.  It  must  be  because  tbe  pro- 
vision, "and  In  other  places  in  said  county," 
affords  a  sufficient  description  as  to  tbe  lo- 
t-aaon  thereof.  We  have  held  repeatedly 
cnat  the  description  of  property  In  a  chattel 
mortgage,  to  be  sultlcient  as  against  third 
persons  having  constructive  notice  only,  must 
be  such  as  that  the  property  can  be  identi- 
fied      reference  <o  the  Instrument  itself, 


aided  by  such  inquiries  as  may  be  Indicated 
or  directed  thereby.  Smith  v.  McLean,  24 
Iowa.  S22;  Andregg  v,  Brunsklll,  87  Iowa, 
351.  64  N.  W.  135,  43  Am.  St  Rep.  388;  Tay- 
lor T.  GUbert,  92  Iowa.  687,  61  N.  W.  203. 
The  corollary  follows  that  the  description 
In  a  mortgage  which  does  not  thus  afford 
means  of  Identification  must  be  held  to  be 
insufficient.  There  should  be  a  designation 
of  the  property  conveyed,  and  of  the  place 
where  It  may  be  found.  Not  that  It  is  nec- 
essary In  all  cases  to  describe  each  article 
in  detail,  but  the  description  should  be  suffi- 
ciently specific  to  enable  a  third  person  to 
go  to  the  place  Indicated  and  set  the  prop- 
erty apart  State  Bank  v.  Felt  ilowa)  6S  K 
W.  818,  61  Am.  St  Rep.  253;  Haller  v.  Par- 
rott,  82  Iowa.  42,  47  N.  W.  996.  It  must  be 
manifest  that  a  description  reading  "twen- 
ty-five acres  of  com  hereafter  to  be  grown 
in  Franklin  county,"  would  not,  taken  alone, 
be  sufficient  to  lead  to  an  Identification  of 
such  property.  It  Is  not  a  sufficient  location 
of  property  to  say  that  It  is  In  a  county  nam- 
ed. Mulr  V.  Blake,  57  Iowa,  662,  11  N.  W. 
621;  Warner  v.  Wilson,  73  Iowa.  719,  36  N. 
W.  719,  6  Am.  St  Bep.  710.  We  readily 
reach  the  conclusion  that  the  court  did  not 
err  In  overruling  the  motion  to  direct  a  ver- 
dict on  the  ground  Indicated,  nor  was  there 
error  In  the  Instructions  under  considera- 
tion. 

2.  Whether  defendant  had  actual  notice  of 
the  mortgage  Hens  held  by  plaintiff  was  prop- 
erly submitted  to  the  Jury.  The  evidence 
upon  that  subject  is  such  that  a  verdict  ei- 
ther way  would  liave  been  warranted.  The 
verdict,  as  rendered,  should  not,  therefore 
l)e  disturbed. 

Finding  no  error  In  the  record,  the  Jnd^ 
ment  is  affirmed. 


BLOOM  V.  WINTHROP  STATE  BANK. 
(Supreme  Conrt  of  Iowa.   Oct  6.  1903.) 

BANKS  AND  BAHKINO— UNACCEPTED  GHBGK— 
ACTION  BT  HOLDER— PLEAD- 
INGS—EVIDENCE. 

1.  The  holder  of  an  unaccepted  check  may 
bring  suit  thereon  in  his  own  name. 

2.  In  a  suit  aKainst  a  bank  by  tbe  holder  of 
an  uuaccepted  cQeck  it  appeared  that  the  bank 
held  two  Doten  against  the  drawer,  amounting 
to  almost  the  amount  of  bis  deposit  in  the  banlt, 
and  the  bank  answered  that  it  had  applied  the 
deposit  to  the  notes,  and  paid  tbe  balance  to 
the  drawer.  Plaintiff  replied  that  one  of  the 
notes  was  for  rent  of  a  farm  owned  by  the 
bnnk  and  leased  to  the  drawer,  and  that  t>ie 
bank  had  agreed  that,  if  the  drawer  would 
find  a  purchaser  for  tbe  farm,  tbe  rent  note 
would  be  canceled,  and  that  the  drawer  had 
found  a  purchaser.  Held,  that  under  the  is- 
sues plaintiff  was  entitled  to  prove  tbe  making 
of  such  agreement. 

3.  The  agreement  being  parol,'  evidence  of 
statements  by  the  offlcera  of  the  bank  In  rela- 
tion thereto,  and  testimony  by  the  drawer  of 
the  dieck  that  he  had  fulfilled  the  agreement, 
was  competent. 

l.^B«  Bank.  »>a  B^l^  ^Q^^^  ^ 
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4.  As  plaintiff  had  the  same  rights  against 
the  bank  as  the  drawer  of  the  check,  the  reply 
showed  a  good  cause  of  action,  tbongh  the 
note  remained  uncanceled  in  the  possession  of 
the  bank. 

Appeal  from  District  Court,  Buchanan 
Goouty;  A.  S.  Blair,  Judge. 

Action  upon  a  bank  check  bearing  date  Aa- 
Kuat  4, 1888.  drawn  upon  the  defendant  bank 
for  tbe  sum  of  1191.10,  signed  by  L  T.  Bloom, 
nnd  made  payable,  by  Ita  terms,  to  the  plain- 
tiff or  bearer.  It  appears  that  prior  to  the 
date  named  tb^  had  bera  deposited  in  the 
defendant  bank  on  opea  account  to  the  credit 
of  said  I.  T.  Bloom  the  sum  of  1363.41.  At 
the  time  of  such  deposit  the  bank  held  two 
notes  executed  to  it  by  Bloom— one  for  $106.- 
42,  and  a  rent  note  for  $186.75— both  of  which 
were  past  due  according  to  the  terms  there* 
of,  respectively.  On  its  own  motion  the  bank 
appropriated  from  the  deposit  so  made  the 
amount  of  the  said  two  notes,  and  canceled 
the  same.  Thereafter  a  check  In  th^  sum  of 
I114JS4  was  drawn  by  Bloom  against  said  de- 
poait  account,  which,  upon  presentation,  was 
paid  by  the  bank.  The  check  ha«  In  suit 
was  then  drawn  and  presented  to  the  bank 
on  August  10,  1890,  and  payment  demanded, 
which  was  refused.  In  its  answer  the  de- 
fendant bank,  after  pleadiiv  the  existence  of 
the  indebtedness  due  to  it  from  I.  T.  Bloom, 
and  the  appropriation  of  so  much  of  the  de- 
posit aa  was  necessary  to  the  payment  of 
such  Indebtedness,  alleges  that  on  August  S. 
1890,  It  notified  said  Bloom  of  the  amount 
due  him  in  settlement,  and  that  his  check  fear 
(114.64  would  be  paid;  that  thereupon  Koom 
drew  his  check  on  defendant  for  said  sum, 
which  was  promptly  paid.  Defendant  says 
that  thereby  the  account  between  it  and  said 
Bloom  was  settled  In  full.  In  her  reply  plain- 
tiff alleges  that  prior  to  April.  1888,  her  hn»- 
band,  said  I.  T.  Bloom,  had  been  the  own» 
of  a  farm  In  Buchanan  county;  that  title  to 
such  farm  had  passed  by  sheriff's  sale  and 
deed  to  this  defendant;  that  at  the  time  men- 
tioned defendant  leased  said  farm  to  said  I. 
T.  Bloom  for  one  year,  and  that  the  1186.75 
note  in  question  was  given  defendant  as  and 
for  the  rent  reserved  In  such  lease.  It  Is 
then  alleged  that  the  defendant  at  the  time 
agreed  with  L  T.  Bloom  that  it  would  give 
the  rent  for  the  year,  and  surrender  hia  note, 
if  he  would  furnish  a  purchaser  for  said 
farm  at  the  price  of  $40  per  acre;  that  during 
the  year  said  Bloom  did  fumlafa  a  purchaser 
for  aald  farm,  and  to  whom  tt  was  sold  at 
the  price  named.  And  It  la  Insisted  that 
thereupon  the  said  rent  note  became  fuUy 
paid,  and  that  aald  Bloom  became  entitled  to 
a  surrender  thereof.  Upon  the  lasnra  Joined 
the  cause  proceeded  to  trial  bef<»e  a  Jury. 
At  the  close  df  the  evidence  for  plaintiff  the 
court,  on  motion,  directed  a  verdict  In  favor 
of  defendant,  and  entered  Judgment  against 
plaintiff  for  coats.  From  auch  Judgment 
plaintiff  appeals.  Reversed. 

Cook  &  Leach,  for  appellant  Lake  &  Har- 
mon and  B.  E.  Uasner,  for  appellee. 


BISHOP,  G.  J.  The  motion  tQ  direct  a 
verdict  was  based  npon  the  gronnd  tliat  the 
action  was  bnrai^t  upon  an  anaccepted 
check,  and  the  evidence  falls  to  show  that 
the  drawer  bad  funds  In  the  dtfendant  liank 
sufficient  to  pay  the  same.  Other  sronnds 
were  embriiced  in  the  motion,  but  mich  are 
not  nutde  the  subject  of  argument  cn  Oils  ap- 
peal, and  we  need  not  give  attrition  tbereto 
farther  than  to  say  that.  In  our  opinloii.  the 
same  were  not  well  taken. 

1.  Upon  the  question  of  the  right  of  the 
holder  of  an  nnacc^ited  check  to  Mng  nit 
thraeon  in  hla  own  name,  the  conrto  of  the 
country  are  not  agreed.  However,  we  regard 
the  rule  aa,  settled  In  this  state  in  taT<a- 
such  right  It  was  so  dedded  In  Boberta  v. 
Corbin,  26  Iowa,  815,  96  Am.  Dec.  -146,  and 
the  rule  there  announced  1ms  been  eltti^  ac- 
quiesced in  or  affirmed  In  sereral  subsequent 
cases.  Among  others  are  the  following: 
Rchollmler  v.  BchoeniMen.  78  Iowa,  426,  4& 
N.  W.  282,  16  Am.  St  Rep.  455;  May  r. 
Jones,  87  Iowa,  188.  54  N.  W.  231;  Thomas 
V.  Exchange  Bank,  99  Iowa,  202.  68  N.  W. 
780,  85  L.  R.  A.  879.  The  reosonins  npon 
which  the  itUe  Is  based  la  fully  stated  tat  the 
cases  died,  and  need  not  be  repeated  here. 

2.  Of  course,  there  could  be  no  recovery 
against  the  bank  unless  It  Is  made  to  appear 
that  the  drawer  of  the  check  had  funds  on 
deposit  subject  to  check,  and  sufficient  In 
amount  to  meet  the  same,  and  that  the  re- 
fusal on  the  part  of  the  bank  to  bonor  the 
check  was  therefore  wrongful.  TbSm  teings 
ns  to  a  consideration  of  the  facto  shown 
the  record.  In  the  first  Instance  we  may  no- 
tice the  assignments  of  error  based  npon  the 
rulings  of  the  court  below  In  connection  with 
the  attempt  on  the  part  of  plaintiff  to  prove 
the  alleged  agreement  in  relation  to  finding 
a  land  purchaser  for  the  bank.  We  cannot 
discuss  such  rulings  in  detolL  While  It  is 
manifest  that  some  of  the  questloas  pro- 
pounded were  improper,  and  some  of  the  an- 
swers stricken  out  were  not  responsive,  stlli 
the  purpose  we  have  In  view  will  be  subserved 
by  saying  that  under  the  Issne  tendered  by 
plaintiff  she  was  entitled  to  prove  the  making 
of  such  an  agreement;  that,  as  the  same  was 
alleged  to  be  in  parol,  statements  and  admis- 
sions on  the  part  of  the  bank  officers  having 
relation  thOTeto  were  competent  So,  too. 
plaintiff  was  entitled  to  prove  by  h^  hus- 
band that  he  had  fulfilled  such  agreement  on 
his  part.  Now,  there  -Is  In  the  record  some 
testimony  tending  to  prove  that  after  the  exe- 
cution of  the  rent  note  given  to  the  bank,  tt 
was  agreed  between  the  officers  of  the  bank 
and  Bloom  that  if  he  should  find  a  purchaser 
for  the  land  at  $40  per  acre,  and  a  sale  was 
made,  the  bank  would  regard  the  rent  note 
as  paid  thereby,  and  would  cancel  the  same; 
further,  that  snch  purchaser  was  found  by 
Bloom,  and  the  land  sold  by  the  bank  at  the 
price  fixed.  The  majority  of  the  court  think 
the  evidence  now  In  the  .record  sufficient  to 
have  token  theDisttSedtoHbOft^l^ion  th» 
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question  of  fact  iDToIred,  and  tbat  a  direct- 
ed verdict  flfaovld  not  hare  been  ordered  on 
tbat  groond  alone,  especially  In  view  of  the 
farther  fact  that  some  of  the  evidence  of- 
fered by  plaintiff  bearing  npon  the  subject 
was  refused,  and  some  that  was  introdnced 
was  afterwards  stricken  out  on  motloo  of  de- 
fendant. Taking  now  Into  consideration  tbat 
tbe  Jury,  had  the  issue  been  submitted  to  It, 
.  might  have  found  that  the  land  agreement 
was  made  and  carried  out  as  alleged,  we 
have  the  question  whether  the  plaintUt  can 
aval]  herself  of  such  facts  to  aid  In  her  re- 
covery. It  seems  to  be  the  contention  of 
counsel  for  appellee  that,  Inasmuch  as  plaln- 
tur  has  elected  to  bring  her  action  upon  the 
check,  she  must  be  limited  to  showing  that 
money  Ja  a  sufficient  amount  was  on  deposit 
in  the  bank  at  the  time  the  check  was  drawn; 
that  she  cannot  recovei^  as  upon  an  aaalgn- 
ment  of  the  contract  debt  due  her  husband, 
for  the  reason  that  she  does  not  claim  to 
hold  such  an  assignment,  and  for  the  further 
reason  tbat  no  such  cause  of  action  la  plead- 
ed. We  readily  agree  that,  under  the  cir- 
cumstances shown,  the  bank  had  all  the 
rights  that  would  have  obtained  In  its  favor 
4iad  I.  T.  Bloom  drawn  the  check  payable  to 
himself,  and  had  be  presented  the  same  In 
person.  We  think  It  must  be  conceded  that 
the  bank  had  no  other  or  different  rights. 
If  now— and  such  are  the  facts  as  contended 
for  by  appellant— there  was  an  agreement 
whereby  Bloom  was  to  have  his  rent  free  In 
case  he  found  a  purchaser  for  the  farm  to 
whom  a  sale  thereof  should  be  mad^  and 
that,  upon  such  transpiring,  his  note  given  In 
evidence  of  his  rent  Indebtedness  should  be 
canceled  and  surrendered  as  paid,  and  it 
shall  be  made  to  appear  that  such  a  purchas- 
er was  found,  and  a  sale  made  as  contempla- 
ted, then  the  conclusion  follows  naturally  and 
Irresistibly,  as  we  think,  that  the  indebted- 
ness of  Bloom  to  the  bank  evidenced  by  the 
rent  note  became  thereby  in  law  as  well  as 
In  fact  extinguished.  There  was  then  no 
debt,  and  this  Is  not  affected  in  the  least  by 
the  fact  that  the  note  was  not  canceled  or 
snrrendered.  It  was  the  absolute  right  of 
Bloom  to  demand  and  receive  such  note  into 
bis  possession,  and  the  bank  could  not  have 
Justified  a  refusal.  True,  the  bank  would 
have  the  right  to  deny  the  alleged  agreement^ 
and  If,  upon  trial  of  such  issue,  it  could  de- 
feat the  claim  as  made  by  Bloom,  no  one 
would  question  its  right  to  offset  the  amount 
of  the  note  against  the  de[x>sit  to  the  credit 
of  Bloom  or  otherwise  proceed  to  collect  the 
Indebtedness  according  to  its  own  election. 
It  is  sufficient  to  say,  however,  that  this  right 
on  the  part  of  the  bank  has  not  been  cut  off 
by  anything  tbat  has  been  done.  It  may  still 
be  beard  In  denial  ot  the  claim  as  made,  and 
bare  its  Interest  In  and  right  to  the  note  es- 
tablished and  confirmed  according  to  the 
tmth  as  It  shall  be  made  to  appear.  Glring 
force  to  plalntUTa  theory,  the  case  stands 
precisely  as  If  Bloom  bad  gone  in  befbre 


making  bis  deposit,  and  had  paid  the  note, 
but  for  some  reason  had  neglected  to  take  up 
and  cancel  the  same.  It  follows  that.  It  the 
Indebtedness  represented  by  the  rent  note 
had  been  paid  or  satisfied,  as  contended  for 
by  plaintiff,  the  act  of  the  bank  in  assuming 
to  deduct  the  amount  thereof  from  the  de- 
posit account  was  without  force,  and  gave 
to  the  bank  no  right  to  refuse  to  pay  over  to 
Bloom  the  deposit  account  upon  his  demand. 
The  right  to  receive  the  deposit  money  is  the 
right  that  was  assigned  to  this  plaintiff 
through  the  medium  of  the  check  in  suit,  and 
the  measure  of  his  right  to  recover,  but  for 
the  check,  measures  her  right  to  recover  un- 
der the  check.  In  our  opinion,  the  court  be- 
low was  in  error  In  sustaining  the  motion  to 
direct  a  verdict  and  rendering  Judgment 
against  plaintiff  for  costs.  The  Judgment  is 
accordingly  reversed,  and  fb»  cause  remand^ 
ed  for  a  new  trial. 
Xtermed. 


MALLT  V.  MALLT  «t  aL 

(Supreme  Conrt  of  Iowa.  Oct.  9,  1908.) 

■8TATB  IN  BXPBCTANCT— ASBiaNHBNT-OAB- 
NIBHMBNT  OF  BXECDTOR. 

1.  In  garnishment  proceedings  against  an  ex- 
ecutor and  devisee  by  a  Judgment  creditor  of 
an  heir,  the  devisee  testified  that  the  heir  had 
made  a  verbal  assignment  ot  his  interest  to  the 
devisee,  but  this  conclusion  was  based  on  con- 
versatipas  in  which  the  heir  had  merely  said 
that,  ii  the  devisee  was  compelled  to  pay  a  cer- 
tain judgment  against  the  heir,  the  devisee 
should  have  whatever  interest  the  heir  might 
have  in  the  estate  when  the  ancefltor  died. 
HtM  insuffldent  to  show  a  present  ssslgnment 
ot  such  Interest. 

Appeal  from  District  Oonrt,  Polk  County; 
A.  H.  McVey,  Judge. 

Catherine  EL  Mally  died  In  Septeml>er. 
1888,  seised  of  certain  lands,  which  she  dis- 
posed of  in  the  second  paragraph  of  her  last 
will  as  follows:  "I  hereby  give,  bequeath 
and  devise  and  will  to  my  son  P.  F.  Mally 
all  of  my  real  estate  wherever  situated,  of 
which  I  may  die  seized,  possessed,  or  entitled 
to,  subject  however  to  the  following  condi- 
tions, to-wlt:  My  son  P.  F.  Mally  to  be  vest- 
ed with  the  fee  simple  title  to  said  land  to 
own  the  same  in  his  own  right  in  absolute 
fee  simple  title  but  the  said  P.  F.  Mally  shall 
receive  the  same  subject  by  him  to  my  son 
William  IE.  Mally  the  sum  of  fifteen  hundred 
dollars  ($1,500.00),  and  to  my  son  Frederick 
Mally  the  sum  of  six  hundred  dollars  ($000.- 
00)  said  sums  to  be  paid  within  six  months 
from  the  date  from  the  probate  of  my  last 
will  and  testament,  and  In  the  event  that  my 
said  son  P.  F.  Maliy  should  die  before  I  do, 
said  real  estate  shall  then  go  to  bis  legal  rep- 
resentatives, subject  to  the  payment  of  said 
sum  or  sums  hereinbefore  mentioned,  and 
they  shall  bare  the  right  to  pay  them,  the 
same  as  my  son  P.  F.  Mally  'would  have 
had."  Prior  to  ber  death.  January  &  1897, 
]Bmma  Mally  had  ot^tii«»d|  Ss«&@gi^st 
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the  legatee  William  E.  Mally  for  the  earn 
of  $500  and  costs,  and  after  testator's  death 
caused  ezecntloD  to  issue  against  the  der- 
laee  and  P.  F.  Mally,  to  be  garnished  as 
a  supposed  debtor  of  the  Judgment  defend- 
ant, and  also  said  execution  to  be  levied  up- 
on the  said  lend,  and  the  same  to  be  adver- 
tised for  sale.  The  plalntlS  alleges  that  all 
of  the  Jadgment  debtor's  interest  in  the  tes- 
tator's estate  was  orally  assigned  to  him 
long  before  the  rendition  of  said  judgment 
In  satlsfactlou  of  a  valid  indebtedness  owing 
to  him  by  plaintiff,  and  for  this  reason  he 
had  no  interest  in  the  real  estate  subject  to 
levy.  The  sale  was  temporarily  enjoined. 
The  answer  put  In  Issue  the  alleged  assign- 
ment Decree  was  entered  finding  that 
there  had  been  no  assignment,  and  the  Judg- 
ment defendant  had  no  Interest  In  the  land 
subject  to  execution,  and  the  temporary  writ 
of  injunction  was  dissolved,  and  the  petition 
dismissed.   The  plaintiff  appeals.  Affirmed. 

^ennen  A  Brennen,  for  appellant.  Ryan. 
Eyan  St  Byan,  tor  appelleea. 

LADD,  J.  Under  the  will  the  plaintiff  took 
title  to  the  land  subject  to  the  bequest  of 
(1,500  to  W.  E.  Mally.  Immediately  after 
testator's  death  Emma  Mally  caused  execu- 
tion to  be  Issued  on  a  Judgment  previously 
obtained  by  her  against  W.  E.  Mally,  and  lev* 
led  on  this  land.  The  plaintiff  sought  to  en- 
join the  sale  on  the  ground  that  in  the  life- 
time of  the  testator  W.  E.  Mally  had  orally 
assigned  to  him  all  of  bis  possible  or  expect- 
ant Interest  In  the  testator's  estate  In  satis- 
faction of  a  debt  due  him.  Appellant  insists 
that  under  the  evidence  the  court  should  have 
so  held.  This  Is  the  only  point  raised  by 
him;  and  for  this  reason  we  do  not  pass  upon 
the  more  difficult  question  as  to  whether  the 
legacy  under  the  will  Is  a  mere  lien  on  the 
real  estate  or  an  Interest  In  the  land  subject 
to  execution.  The  current  of  authority  Is  to 
the. effect  that  an  assignment  of  a  naked  pos- 
sibility or  expectancy  of  an  heir  apparent  to 
an  estate,  if  in  good  faith  and  for  an  ade- 
quate consideration,  will  be  enforced  In  a 
court  of  equity  after  the  death  of  the  an- 
cestor. See  Jones  v.  Jones,  46  Iowa,  466, 
and  decisions  collected  in  4  Gy.  16;  exhaust- 
ive notes  to  McCall  v.  Bampton,  in  33  L.  R. 
A.  2GG,  and  to  56  Am.  St.  Rep.  339— a  recent 
case  to  the  contrary.  As  to  whether  it  must 
also  appear  that  the  assignment  was  made 
with  the  ancestor's  knowledge  and  acquies- 
cence, the  authorities  are  in  conflict  In  the 
early  case  of  Boynton  v.  Hubbard,  7  Mass. 
112,  this  was  held  to  be  essential,  and  that 
decision  has  been  followed  In  McClure  v. 
Raben,  125  Ind.  139,  25  N.  E.  179,  9  L.  R.  A. 
477,  and  133  Ind.  507,  33  N.  E.  275,  36  Am. 
St  Rep.  558;  to  which  some  support  Is  given 
by  Alves  v.  Schleslnger.  81  Ky.  200.  The  rea- 
sons for  the  rule  are  tersely  summarized  In 
the  first  opinion  in  McClure  v.  Raben:  "We 
regard  such  contracts  and  conveyances 
against  public  policy.   The  grantor  at  the 


time  has  no  property  or  Interest  in  the  prop- 
erty of  his  father  or  ancestor  which  be  can 
sell  or  convey,  and  none  which  the  grantee 
can  purchase.  It  Is  a  mere  gambling  con- 
tract. It  is  wagering  that  the  son  or  htir 
will  surrive  the  father  or  ancestor,  and  that 
the  latter  will  not  dispose  of  the  property, 
and  will  die  Intestate,  whereby  the  grantor 
will,  some  time  in  the  future.  Inherit  an  in- 
terest which  he  can  then  convey.  It  operates 
as  a  fraud  upon  the  ancestor,  and  diverts  his 
bounty  from  a  kin  to  a  stranger.  It  encour- 
age extraragance,  prodigality,  and  rice  on 
b^ulf  of  the  heir,  and  in  some  Instances 
might  create  an  anxiety  on  the  part  of  an 
avaricious  or  vicious  purchaser  for  the  death 
of  the  ancestor."  On  the  other  hand,  the  op- 
posite view  was  taken  In  Mastln  v.-Marlow, 
65  N.  C.  695;  and  in  an  opinion  exhlbltlnc 
much  research  the  Supreme  Court  of  Texas, 
in  Hale  v.  Hollon,  00  Tex.  427.  39  S,  W.  287. 
86  L.  B.  A.  75,  59  Am.  St  Rep.  810.  shows 
that  want  of  the  notice  to  and  acqaiescence 
by  the  ancestor  has  never  been  regarded  by 
the  English  decisions  as  alone  controlling. 
In  that  case,  and  also  in  Fuller  v.  Parments 
(Vt.)  47  AtL  1070,  notice  was  held  not  to  be 
essential  where  the  ancestor  was  Insane  at 
the  time  of  making  the  assignment  It  will 
be  noted  that  the  question  Is  one  of  mudi 
difficulty,  and,  while  raised  by  the  appellee. 
Is  not  discussed  in  the  brief  of  appellant  In 
these  circumstances  we  deem  It  preferable  to 
postpone  decision  of  the  point  for  full  argu- 
ment as  the  case  may  be  disposed  of  on  the 
facts.  The  evidence  falls  to  show  a  present 
assignment  True,  plaintiff  testified  as  a 
conclusion  that  his  brother  W.  E.  Mally 
"made  a  verbal  assignment  to  me  of  any  in- 
terest he  might  have  in  his  mother's  estate." 
But  the  language  from  which  this  condusiaD 
was  drawn  was  detailed  by  two  other  wit- 
nesses. Trent  testified  be  heard  "William 
say  to  Paul  that  he  had  no  property,  but  that 
whatever  interest  would  come  to  him  from 
his  mother's  estate  should  be  Paul's  If  he 
had  to  pay  the  sixteen  hundred  dollars.  He 
stated  that  whatever  Interest  he  had  in  the 
estate  of  his  mother  should  be  Paul's."  W. 
E.  Mally  testified:  "I  told  him  In  the  pres- 
ence of  Mr.  Trent,  'I  cannot  pay  yon  a  penny, 
because  I  have  not  got  a  cent  to  pay  yon 
with,  but.  If  mother  ever  leaves  me  anything, 
you  shall  have  it  and  I  won't  have  anything 
to  do  with  It  in  case  you  have  to  pay  tbt 
Judgment.'  •  ♦  •  I  made  the  statement  to 
Paul  that  he  should  have  what  I  might  have 
In  my  mother's  estate  In  the  summer  of 
1892."  From  this  It  is  manifest  that  William 
had  no  thongbt  of  then  transferring  hia  ei- 
pectancy  In  his  mother's  estate.  All  that  waa 
said  amounted  to  no  more  than  a  promise  to 
turn  over  whatever  his  mother  might  learp 
him  in  event  plaintiff  should  be  compelled  to 
pay  the  Judgment.  This  promise  he  has  nev- 
er carried  ont  and  for  this  reason  no  tranatcf 
was  ever  made  to  plaintiffs-  i 
Affirmed.       Digitized  by  VoOOglC 
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STATE  ex  rel.  CITY  OF  ST.  PAUL  t.  DIS- 

TBICT  OOURT  OF  RAMSEY 

COUNTY  et  al. 

(Supreme  Court  of  Mioaeaota.    Oct.  16,  190^) 

PUBLIC  IMPROVEMENTS  —  BENEFITS  —  DESIG- 
NATION OF  DISTRICT— NOTICE. 

1.  Before  the  board  of  pnbUe  worka  of  the 
city  of  St.  Paul  can  determine  and  desigDate 
the  district  within  which  property  will  be  ape- 
ciallr  beoeSted  bj  a  proposed  local  improve- 
ment  (charter  1900,  e.  6,  nt.  S,  |  7),  the  notice 
to  propert?  ownera  provided  for  in  sectloD  2R 
of  the  same  title  must  be  given.  Such  deter- 
mination and  desisnation  is  a  part  (Ht  the  "pro- 
ceeding to  make  an  asseasmeDt." 

(SyUabns  bj  the  Court.) 

Certiorari  by  the  state,  on  the  relation  of 
tbe  city  of  St.  Paul,  to  the  district  court  of 
Ramsey  comity  and  others.  Dismissed. 

James  OL  Michael  and  George  R.  O'Reilly, 
for  petttioDer.  Alexander  E.  Horn  and  Wm. 
Lonls  Kelly,  Jr.»  for  respondents. 

COLLINS,  J.  This  cause  Is  here  on  cer- 
tiorari to  review  the  decree  of  the  district 
court  wbereby  the  application  of  the  city 
of  8t  Paul  tor  Jodgment  against  the  prop- 
erty of  the  respondents  on  account  of  a  local 
fmproTement  assessment,  made  to  meet  the 
cost  of  paving  certain  streets,  was  denied. 
Tli«  real  question  is  whether,  under  the 
"borne  rule"  charter  of  the  city,  adopted  in 
tbe  year  1800.  the  board  of  public  works  la 
required  to  give  tbe  notice  prescribed  by  sec- 
tlon  25,  tit  3,  c.  6.  to  interested  property 
owners,  of  tbe  meeting  held.  In  accordance 
with  section  7,  to  determine  and  define  the 
district  within  wbich  property  wlU  be  spe- 
cially benefited  by  tbe  improvement,  and 
upon  wlilch  the  assessment  shall  be  laid. 
Section  7  was  not  lu  any  charter  of  the  dty 
prior  to  tlie  adoption  of  that  now  under  con- 
Htderatlon.  It  was  inserted  In  1900,  while 
otlier  sectlmis  somewhat  at  variance  were 
adopted  from  other  charters  without  altera- 
tion. It  provides  that,  after  a  contract  for 
making  an  Imifforement,  for  whicb  an  aa- 
scssment  Is  to  be  made,  is  awarded,  the 
board  of  public  works  shall  determine  the 
district  within  which  property  will  be  spe- 
cially benefited  thereby,  and  shall  then  com- 
pute tbe  total  valuation  of  all  of  the  property 
witbln  the  district  subject  to  assessment  for 
the  improvement,  according  to  the  last  as- 
sessed valuation  of  such  property  for  tbe 
purposes  of  general  taxation,  and  shall  also 
compute  the  cost  of  making  the  Improve- 
meiit,  together  with  the  cost  of  tbe  proceed- 
ings for  the  collection  of  the  assessment. 
If  sucb  cost  shall  exceed  25  per  cent  of  tbe 
total  assessed  valuation,  the  board  shall  then 
certify  the  amount  of  such  excess  to  tbe 
common  council,  which  council  shall  there- 
upon either  make  provision  for  the  payment 
of  tbe  amount  of  such  excess  out  of  the  gen- 
eral fund  of  the  city,  or  shall  cancel  all  pro- 

«  1.  See  Hnofelpal  CoiporaUona,  voL  St,  Oait  Die. 
I  1074. 
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I  ceedings  tberetofore  had  relating  to  the  mak- 
!  ing  of  the  Improvement.   If  the  council  shall 
direct  the  payment  of  such  excess  out  of  the 
I  general  fund,  then  the  board  shall  proceed 
to  asBess  the  balance  of  the  cost  of  the  Im- 
]  provemeut,  together  with  the  cost  of  collec- 
tion, against  the  property  within  the  dis- 
trict.  Section  7  contains  no  reference  to  the 
giving  of  notice  that  a  meeting  of  the  board 
will  be  held  at  which  the  assessment  district 
win  be  carved  out  and  determined.  Kvl- 
;  dently  the  purpose  of  this  section  is  to  pro- 
tect property  owners  within  the  district  from 
an  assessment  In  excess  of  25  per  cent  of 
tbe  taxable  valuation  of  their  property,  and, 
in  order  to  ascertain  whether  the  assess- 
ment will  be  in  excess  of  this  percentage,  It 
Is  absolutely  essential  that  the  board  shall 
first  be  Informed  as  to  the  cost  of  the  Im- 
provement, and  then  that  the  boundaries  of 
,  the  assessment  district,  and  the  property 
I  over  which  this  cost  Is  to  be  spread,  shall 
!  also  be  determined  upon  with  accuracy  and 
I  exactness.    In  no  other  way  can  the  board 
'  or  tbe  council  decide  whether  the  improve- 
I  ment  Is  one  In  which  tbe  latter  body  should 
I  aid  by  payment  out  of  the  general  fund,  or 
I  one  where  the  cost  Is  to  be  wholly  borne  by 
I  the  property  owners  within  the  district  be- 
I  cause  the  cost  of  the  same  will  not  exceed 
25  per  cent  of  the  total  assessed  valuation. 
The  necessity  of  preciseness  and  accuracy 
by  the  board  when  ascertaining  these  facta 
for  submission  to  the  council,  so  that  It 
may  act  in  accordance  with  the  charter  pro- 
visions, is  evident  and  will  again  be  refer- 
red to.    Section  25  has  been  a  part  of  the 
charter  for  many  years,  and,  so  far  as  here 
material,  Is  in  the  following  language:  "Be- 
fore proceeding  to  make  an  assessment  for 
any  Improvement  mentioned  In  section  28  of 
this  title  [which  Includes  paving  of  streets] 
said  board   •   •    •   ahail  give  six  days'  no- 
tice by  one  publication  In  the  ofilclal  paper 
of  said  city  of  the  time  and  place  of  their 
meeting,  for  the  purpose  of  making  such 
assessment.  In  which  notice  they  shall  specify 
what  such  assessment  is  to  be  for  and  tbe 
amount  to  be  assessed.   *    *   *   All  persons 
Interested  in  any  such  assessment  shall  have 
the  right  to  be  present  and  be  heard  either 
in  person  or  by  counsel,  and  the  said  board 
may  in  their  discretion  receive  any  legal ' 
evidence  and  may  adjourn,  if  necessary,  from 
time  to  time,  and  place  to  place."   If,  then, 
the  designation  of  the  specially  benefited  dis- 
trict over  which  the  entire  cost  of  the  Im- 
provement and  the  cost  of  collection  is  to 
be  assessed  and  levied  Is  a  part  of  the  as- 
sessment proceedings,  within  the  meaning  of 
section  25,  if  It  is  one  of  tbe  steps  which 
finally  result  In  levying  upon  each  tract  of 
land  the  amount  which  Its  owner  is  required 
to  pay  on  account  of  the  Improvement  It  Is 
obvious  that  the  provision  as  to  the  giving 
of  notice  must  be  compiled  with  before  the 
district  to  be  assessed  can  be  determined 
and  designated.   If,  upon  the  other  band,  tbe 
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eBtablUhmeDt  of  the  district  to  be  beDeflted 
by  the  Improvement  and  upon  or  over  wblcb 
the  cost  Is  to  be  assessed  and  levied  Is  no 
part  of  tbe  assessment  proceedings,  section 
25  Is  not  applicable,  and  notice  of  the  meet- 
ing Is  not  required.  Under  tbe  provisions  In 
a  former  charter  (Sp.  Laws  1887,  p.  335,  c. 
7.  subc.  7,  tit.  1,  8S  7,  8)  It  was  held  that 
the  notice  specified  In  section  8  must  be  giv- 
en to  Interested  parties  In  advance  of  any 
hearing,  defining  and  determining  a  limited 
district  as  embracing  the  property  upon 
which  the  assessment  for  benefits  Is  to  be 
made;  that  without  such  a  notice  and  a 
bearing  the  board  was  not  authorized  to  de- 
cide upon  what  district  or  property  the  bur- 
den should  be  Imposed,  and  that  a  prede- 
termination by  the  board  fixing  or  limiting 
the  assessment  district  was  prejudicial  to 
the  rights  of  those  owning  property  within 
that  district.  State  ex  rel.  v.  Otis,  53  Minn. 
318,  55  N.  W.  143.  It  Is  true  that  the  new 
section  7  makes  no  provision  for  notice,  and 
that  section  8  is  altogether  changed;  but 
■ectton  25  expressly  provides  tbat,  before 
proceeding  to  make  an  assessment,  notice 
must  be  given  In  tbe  prescribed  way.  And 
sucb  a  provision  is  In  accordance  with  the 
law  as  it  had  existed  for  many  years.  But, 
If  this  notice  need  not  be  given  until  the 
board  is  ready  to  determine  Just  what 
amount  or  proportion  of  the  whole  is  to  be 
Charged  to  each  lot  within  the  assessment 
district— a  fact  ascertalnod  by  mere  mathe- 
matical calculation— the  matter  in  which  the 
property  owner  Is  principally  and  vitally  In- 
terested, the  laying  out  of  the  district,  is  de- 
termined in  advance,  and  be  Is  without  a 
remedy,  unless  be  can  be  heard  when  noth- 
ing is  to  be  done  but  the  clerical  work;  a 
hearing  which,  if  allowed,  may  entirely 
change  and  disarrange  tbe  assessment  dis- 
trict as  previously  fixed  and  determined.  At 
this  time  the  question  whether  the  expense 
shall  be  borne  by  tbe  district  itself,  or  in 
part  by  tbe  city,  has  been  passed  upon  by 
the  city  council,  and  the  contract  finally  en- 
tered into.  In  fact,  this  formal  levy  or  as- 
sessment might  be  after  the  work  Itself  had 
been  wholly  done.  It  the  property  owner 
could  then  be  allowed  to  contest  the  deter- 
mination of  tbe  board  aa  to  the  boundaries 
of  the  district,  and  through  such  a  contest 
could  change  Its  limits  or  boundaries,  mak- 
ing It  either  larger  or  smaller,  the  entire 
nature  of  the  proceeding  might  he  altered. 
In  other  words,  with  such  a  method  of  pro- 
cedure we  might  have  a  case  in  which  the 
city  had  been  compelled  by  the  action  of 
the  board  and  of  the  council,  the  act  of  tbe 
latter  body  predicated  upon  tbe  certificate 
or  report  of  the  former,  to  defray  a  portion 
of  the  cost  of  the  Improvement,  and  then, 
through  a  change  of  the  boundaries  of  the 
district  upon  a  hearing  involviug  the  clerical 
work  only,  have  a  case  where  the  entire 
cost  should  have  been  borne  by  tbe  property 
holders  in  the  district,  as  finally  fixed,  and 


no  portion  of  It  by  the  dty.  Or  the  opposite 
of  these  conditions  might  be  found.  This 
would  lead  to  confusion,  and  a  positive 
wrong  either  to  the  city  or  to  the  property 
owners.  The  orderly  and  only  safe  way  to 
proceed  Is  to  give  the  notice  provided  for  In 
section  25,  prior  to  defining  the  boundaries 
of  the  assessment  district,  and  by  such  a 
notice  and  a  hearing  determine  and  desig- 
nate, in  advance  of  tbe  action  of  the  council, 
tbe  property  to  be  benefited  and  assessed 
with  exactness  and  certainty.  Tbls  deter^ 
minatlon  is  quite  as  much  a  part;  of  the  as- 
sessment as  the  final  act  of  declaring  ihe 
amount  to  be  levied  upon  each  lot,  and  is 
of  more  consequence  to  the  property  owners. 

We  quite  agree  with  the  court  below  that, 
in  view  of  the  fact  tbat  before  the  enactment 
of  section  7  an  assessment  district  could 
not  be  designated  without  notice,  it  ougfat 
not  to  be  Inferred  that  notice  Is  not  now 
required.  So  that,  unless  it  Is  very  clear 
that  it  was  not  the  intention  of  the  framert 
of  the  charter  to  confer  the  benefit  of  notice 
upon  tbe  property  owners,  their  right  to  have 
notice  and  to  be  heard  upon  one  of  the  meet 
material  questions  involved  in  the  assess- 
ment proceeding— a  right  which  they  bad 
always  theretofore  enjoyed  under  form«' 
charter  proTlsiona— should  not  be  taken  from 
them.  Tfaere  are  certain  provisions  in  sec- 
tion 22,  tit  8,  c.  6,  which  cannot  easily  be 
reconciled  with  the  provisions  of  section  7, 
but  they  are  not  InvolTed  here,  and  need  no 
consideration. 

The  writ  of  certiorari  is  dlsmlBsed. 


BOELEFSBN  r.  CITY  OF  PBLIiA. 
(Snpmne  Court  of  Iowa.  Oct  0,  1908.) 

LIMITATIONS— TOLLING  OW  8TATDTB— 
INSANITY. 

l.Code,  {  3453,  providing  tbat  the  timei 
limited  (or  actions  snail  be  extended  in  faror 
of  insane  persons,  so  that  they  shall  have  a 
}-(^fir  after  termination  of  disability,  applies 
only  where  plaintiff  Is  insane  when  the  caos«  of 
action  accrues,  and  not  where  he  beoomes  in- 
sane a  few  hoars  after  tbe  injury  for  whidt 
he  sues,  though  on  the  same  day,  and  as  a  re- 
sult of  the  injory. 

Appeal  from  District  Court,  Blarion  Coun- 
ty; A.  W.  Wilkinson.  Judge. 

Action  at  law  to  recover  damages  for  per 
Bonal  Injuries  received  by  plaintiff  while  pass- 
ing over  a  sidewalk  in  defendant  cdty.  Tlw 
trial  court  sustained  a  demuRw  to  plain- 
tiff's petition,  and  she  appeals.  Affirmed. 

Liston  McMillen,  for  appellant  Croder  A 
McCormick,  for  aj^Uee. 

DBEMER,  J.  Plaintiff  received  her  In- 
juries February  8,  1901,  but  she  did  not  com- 
mence her  action  until  May  9,  1902.  In  tbe 
month  of  October,  1901.  she  served  tbe  city 
with  notice  of       Injury,  but,  as  this  was 
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more  than  60  days  after  the  happening  of 
the  accident,  her  claim  la  barred  under  par- 
Bgraph  1  of  section  3447  of  the  Code,  which 
prorides  that  actions  such  as  this  must  be 
brought  within  three  months  after  the  cause 
thereof  accrues,  imless  plaintiff  has,  within 
60  days  from  the  happening  of  the  Injury, 
given  the  dty  a  written  notice  thereof,  etc. 
To  avoid  the  bar  of  the  statute,  plaintiff 
pleaded:   "That  before  midnight  of  the  said 
Sth  day  of  February,  1901,  the  pain  from  said 
injury  became  so  exceedingly  severe  that  she 
at  that  time,  before  the  said  midnight,  be- 
came Insane,  her  said  Insanity  taldng  on  the 
form  of  dlstractedness,  delirium,  fligbttness, 
and  imconsclous  of  mind;  and  the  said  pain 
increasing  in  severity  for  weeks  and  months 
caused  her  said  insanity  to  continue  for  sev- 
eral months.    That  In  October,  1901,  and 
-within  fifty  days  from  the  termination  of  her 
Insanity,  pain,  medical  expense,  and  expense 
for  nursing,  the  plaintiff  served  upon  the  city 
of  Pella,  and  the  mayor  thereof,  a  written 
notice  specifying  the  time  and  place  and  cir- 
cumstances of  the  Injuries  hereinbefore  stat- 
ed."  She  claims  that  by  reason  of  the  facts 
thus  pleaded  the  statute  did  not  begin  to  run 
until  the  alleged  disability  was  removed,  and 
that  she  had  one  year  thereafter  In  which  to 
bring  her  suit.   Section  3453  provides,  In  sub- 
stance, that  the  times  limited  for  actions  as 
provided  in  chapter  2,  tit.  18,  of  the  Code, 
shall  be  extended  in  favor  of  minors  and  In- 
sane persons,  so  that  they  shall  have  one 
year  from  and  after  the  termination  of  such 
disability  within  which  to  commence  said  ac- 
tion.  It  Is  doubtful  If  this  provision  applies 
to  tiat  part  of  section  3447  to  which  we  have 
referred,  relating  to  the  giving  of  notice.  Mor- 
gan V.  City  of  Des  Moines.  CO  Fed.  208,  8  C, 
G.  A.  569.   But,  If  It  does,  it  by  no  means  fol- 
lows that  plaintiffs  cause  of  action  is  not 
barred.   It  is  fundamental  that,  If  the  stat- 
ute of  limitations  once  begins  to  run,  nothing 
— not  even  death— will  save  the  cause  of  ac- 
tion, In  the  absence  of  express  statute  to  that 
effect    The  statute  on  which  plaintiff  relies 
bae  reference  to  a  disabiiity  existing  when 
tbe  cause  of  action  accrued,  and  not  to  a 
case  where  the  statute  began  to  run  before 
tbe   disability  commenced.     Tbe  language 
used  by  the  Legislature  leaves  no  doubt  on 
tills  proposition.   The  actions  referred  to  are 
tliose  which  accrued  during  the  minority  or 
insanity  of  the  plaintiff.   No  such  exception 
existed  at  common  law,  and.  If  there  be  any 
relief  for  plaintiff,  it  must  be  found  In  some 
statute.    Shorlck  v.  Bruce,  21    Iowa,  305. 
When  the   statute  has  commenced  to  run 
against  a  cause  of  action  It  will  not  be  sus- 
pended on  account  of  the  death  of  the  par- 
ty In  whose  favor  the  cause  of  action  has 
existed,  or  of  the  minority  of  the  persons  to 
wbom  bis  rights  have  passed.     Bishop  v. 
Knowles,  53  Iowa,  268,  5  N.  W.  139.  Indeed, 
it  is  fundamental  that  when  the  statute  once 
commences  to  run  It  will  not  be  tolled  by 
tbe  nibeeqnent  disability  of  h^m  in  whoie  fa- 


vor the  cause  of  action  existed.  Black  v. 
Ross,  110  Iowa,  112,  81  N.  W.  229;  Mereness 
V.  Bank,  112  Iowa,  11,  83  N.  W.  711,  51  L.  R. 
A.  410,  84  Am.  St.  Rep.  818.  From  tbe  al- 
legation of  plaintiff's  petition  It  appears  that 
she  was  of  sound  mind  when  she  received 
her  Injuries,  that  she  became  insane  as  a  re- 
sult thereof,  and  that  there  was  an  appre- 
ciable length  of  time  between  the  happening 
of  the  accident  and  the  insane  condition.  At 
the  time  the  cause  of  action  accrued— which 
was  when  she  received  her  Injury— she  was 
of  sound  mind,  and  the  statute  then  began 
to  run.  Her  subsequent  insanity  did  not  toil 
the  statute,  nor  relieve  her  from  the  bar 
thereof.  Had  there  been  no  appreciable 
length  of  time  between  the  happening  of  the 
accident  and  the  insane  condition  of  mind, 
I  there  might,  possibly,  be  some  question  of 
j  her  right  to  recover;  but  we  need  not  specu- 
I  late  on  this  proposition,  for  it  clearly  ap- 
I  pears  in  this  case  that  several  hours  Inter- 
vened. Counsel  say  that  tbe  law  does  not 
recognize  fractions  of  a  day;  hence  the  two 
events  were  practically  coetaneous.  That  for 
certain  purposes  the  law  does  not  recognize 
fractions  of  a  day  la  true,  but  this  principle 
is  not  universal.  The  exact  time  is  often  an 
Important  element  in  litigation,  and,  when  It 
becomes  necessary  to  ascertain  the  relation 
of  events,  the  law  does  consider  fractions  of 
a  day.  Indeed,  the  time  element  may  be  so 
material  that  seconds,  even,  will  be  consider- 
ed. 

The  trial  court  correctly  ruled  in  sustaining 
the  demurrer,  based  on  the  ground  that  plain- 
tiffs action  was  barred,  and  Its  Judgment  la 
affirmed. 


O'BANION  T.  BB  GARMO  et  al. 
(Supreme  Court  of  Iowa.  Oct.  8,  1903.) 

LIQUOR  DEALER'S  BOND— ACTION  ON— WHEN 
BARRB1>— AMENDED  PETITION— NEW 
CAUSE  OF  ACTION. 

1.  A-petltlon  in  an  action  on  a  Uqnor  dealer's 
bond  for  damages  to  plaintiff's  hosband  was 
based  on  a  bond  describing  tbe  premises  on 
which  the  sales  were  made  as  lot  11  of  a  cer- 
tain addition.  An  amended  petition  was  filed 
two  }-ears  after  the  alleged  sales  were  made, 
statine  that  the  bnllding  was  located  on  lot 
13.  acid,  that  the  amended  petition  set  up  a 
now  cause  of  action,  which  was  barred  by  Slc- 
Clain's  Code,  §  3447,  limiting  the  period  within 
which  actions  founded  on  injuries  to  rights 
based  on  tort  could  be  brought  to  two  years. 

2.  Under  Code,  §  2432,  providing  that  the 
mnlct  tax  shall  he  a  lien  on  the  property  where- 
in the  sale  of  liquor  is  conducted,  and  section 
2433,  requiring  the  assessor  to  report  the  def- 
inite location,  and  eeotion  2448,  providing  that 
the  bond  shall  be  conditioned  to  pay  damages 
resulting  from  the  sale  of  liquors  in  the  prem- 
ises occupied  by  the  obligor,  when  the  descrip- 
tion of  the  premises  is  inserted  in  the  bond  the 
aurpties  cannot  be  held  for  damages  resulting 
from  sales  in  premises  not  contemplated  by  the 
bond. 

Appeal  from  District  Court,  Harrison  Coun- 
ty; W.  R.  Greene,  Judge. 

The  plaintiff  filed  a  petltloik  p^semhw 
1900,  in  wbich  she  iHUj^ '^te^^Egib^ 
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of  J&nnary,  1899,  her  bnsbend  obtained  at  the 
saloon  of  the  defendant  De  Ganno  Intoxica- 
ting liquors  which  contributed  to  his  Intox- 
ication, on  account  of  which  he  was  killed  by 
a  train  of  cars;  that  In  September,  1806,  said 
De  Garmo  filed  with  the  county  auditor  a 
bond,  with  the  other  defeudanta  as  sureties, 
conditioned  for  the  payment  of  all  damages 
resulting  from  the  sale  of  Intoxicating  liquors 
upon  lot  11  in  block  18  of  Logan,  Iowa.  Be- 
cause of  the  breach  of  said  condition,  she 
prays  for  damages  occasioned  thereby.  Is- 
sue was  joined  thereon  September  9,  1901, 
and  three  days  later,  during  the  trial,  an 
amendment  to  the  petition  was  filed,  alleg- 
ing that  the  sales  mentioned  In  the  petition 
were  from  a  building  located  on  lot  13,  in- 
stead of  lot  11  of  tbe  same  block;  that  an- 
other bond  had  been  executed  by  De  Garmo, 
with  the  same  sureties,  and  like  conditions 
with  respect  to  sales  at  the  last-named  place. 
To  this  amendment  defendants  demurred  on 
the  ground  that  the  cause  of  action  was  bar- 
red by  the  statute  of  limitations.  Tbe  de- 
murrer was  sustained,  and,  as  the  evidence 
sbowed  tbe  sales  to  have  been  from  the 
premises  described  as  lot  13,  a  verdict  was 
directed  for  defendants.  From  Judgment 
thereon,  plalntiCT  appeals.  Affirmed. 

O.  W.  Kellogg  and  S.  H.  Oochran,  for  ap- 
pellant Bolter  BroB.  and  Roadlfer  &  Arthur, 
for  appellee. 

LADD,  J.  The  petition  was  based  on  a 
bond  describing  tbe  premises  at  which  tbe 
sales  of  intoxicating  liquors  to  plaintiff's  bus- 
band  were  made  as  lot  11  In  block  18.  The 
amendment  averred  that  such  sales  occurred 
at  another  place,  namely,  lot  18  of  tbe  same 
block,  and  sought  recovery  on  a  second  bond 
60  describing  tbe  premises.  The  sales  occur- 
red January  3,  1899,  In  s  building  on  lot  13, 
and  this  amendment  was  filed  September  12, 
1901,  more  than  two  years  after  the  alleged 
wrong.  Two  questions  arise:  (1)  Did  the 
amendment  set  up  an  entirely  new  cause  of 
action?  <2)  Did  proof  of  sales  on  lot  13  tend 
to  establlsb  a  breach  of  the  bond  sued  on  In 
the  petition?  It  must  be  kept  in  mind  tbat 
the  action  is  on  the  bonds,  and  we  have  no 
concern  with  the  principal's  independent  lia- 
bility. It  Is  also  well  to  remember  that  tbe 
foundation  of  the  action  Is  the  sale  of  the  In- 
toxicating liquors,  and  the  consequent  intox- 
ication of  tbe  husband,  occasioning  damages 
to  plaintiff.  The  Intoxication  was  the  direct 
injury  resulting  from  the  wrongful  act  of  sell- 
ing the  liquor  to  the  person  drinking  it,  and 
such  injury  is  the  cause  of  action.  That  to 
the  wife  is  wholly  consequential.  Emmert  v. 
Grin,  39  Iowa,  690.  Paragraph  3,  S  3447,  of 
Code,  expressly  limits  the  period  within 
which  actions  may  be  maintained  therefor  to 
two  years:  "Those  founded  on  injuries  to 
the  person  or  reputation,  including  injuries  to 
relative  rights,  wliether  based  on  contract  or 
—        n  statute  penalty  within  two 


years."  This  suit  Is  based  on  an  Injnrr  to 
tbe  relative  rights  of  tbe  wife,  and  on  a 
contract,  to  wit,  the  bond  exacted  by  tbe  stat- 
ute in  compliance  with  the  provlstons  of  tbe 
mulct  law.  This  alone  disposes  of  the  con- 
tention that  the  amendment-  to  the  peti- 
tion did  not  set  up  a  different  cause  of  ac- 
tion. True,  the  Injury  consisted  In  producing 
the  Intoxication,  but  liability  therefor  was 
determined  by  the  bond,  and,  after  the  lapse 
of  the  statutory  period,  the  obligation  by  It 
created  to  pay  damages  ceased.  State  v. 
Dyer,  17  Iowa,  227;  District  Township  of 
Boomer  v.  French,  40  Iowa,  601.  The  appel- 
lant, however,  insists  that  the  law  does  not 
require  the  definite  location  of  the  saloon  to 
be  fixed,  and  tbat  therefore  sales  on  either 
lot  were  in  violation  of  tbe  conditions  of  tbe 
first  bond,  describing  lot  11.  We  think  otber- 
wise.  In  the  first  place  the  mnlc(  tax  Is  made 
by  the  statute  a  Hen  on  the  real  property 
wherein  or  whereon  the  buslneea  is  oondnct- 
ed.  Section  2432,  Code.  Secondly,  the  as- 
sessor is  required  to  report  the  definite  loca- 
tions. See  section  2433.  And  a  list  of  the 
properties  is  to  be  kept  by  the  auditor  and 
transmitted  to  the  treasurer.  Section  2437, 
Code;  paragraph  12,  i  2448.  To  secure  the 
bar  to  the  penalties  of  the  prohibitory  law. 
consent  of  resident  freeholders  owning  real 
estate  within  50  feet  of  the  building  where 
tlie  business  Is  to  be  carried  on  must  be  ob- 
tained; and  It  cannot  be  located  within  300 
feet  of  a  church  or  school  building,  or  within 
a  half  a  mile  of  an  agricultural  fair.  One 
of  the  statutory  conditions  of  the  bond  is 
"for  the  payment  of  all  damages  that  may  re- 
sult from  tbe  sale  of  Intoxicating  liquors  ai>- 
on  the  premises  occupied  by  the  obligor." 
See  section  2448,  par.  8,  McCIaln's  Code. 
These  provisions  contemplate  tbe  particular 
location  of  the  saloon,  and  It  Is  for  damages 
occasioned  by  the  sale  of  intoxicating  liquors 
there,  and  not  elsewhere,  that  the  bondsmen 
are  liable.  Possibly  an  omlsalon  of  the  de- 
8crl{ttlon  In  the  bond  might  not  Invalidate  It 
See  Starr  v.  Blatner.  76  Iowa,  356.  41  N.  W. 
41.  But  when  it  Is  Inserted  the  suretiea  ougbt 
not  to  be  held  for  damages  resulting  from 
sales  at  places  not  contemplated.  See  Carter 
V.  NIcol  (Iowa)  90  N.  W.  3^  The  niU^  of 
the  court  were  correct 
Affirmed. 


EDWAHDS  T.  AHEItlGAN  HXP.  CO. 
(Supreme  Court  of  Iowa.  Oct  8,  1903.) 

CARRIERS  — BXPRB3S  COMPANIES  —  IDENTIFI- 
CATION OP  8HIPMBNTS-C0N VERSION—SLOT 
MACHINES— QAMBLINO  DfiVICBS— DEFENSES 

1.  The  owner  of  two  slot  machines  in  a  hotel 
wrote  defendant  express  company,  directiDg 
it  to  obtain  the  mnchines  from  tbe  baggage  room 
of  tiotel,  and  ship  them  to  another  point.  D^ 
(cnduut's  agent  took  two  machines  from  tbe 
baggage  room,  but  by  mistake  took  one  whidi 
belonged  to  plaintiff,  and  this  machine  was  for- 
warded, and  never  returned,  though  the  con- 
FiRnor,  on  discovering  the  miEtak&  obtained  tb^ 
right  instrument  from  the  hote^  which  was 


Iowa) 


EDWARDS  T.  AMEKICAN  EXP.  CO. 


741 


forwarded  and  delivered  as  the  others.  Held  | 
that,  since  the  error  was  that  ot  defendant's  { 
agent,  defendant  was  liable  for  the  conver-  . 
sioD  of  plaintiff's  machine.  i 

2.  In  an  action  against  a  carrier  for  convert- 
ing  a  slot  machine,  it  was  no  defense  that  the 
instrument  was  a  gambling  device,  and  was, 
therefore,  without  any  value  which  the  law 
would  recognize,  in  the  absence  of  proof  as  to  the 
manner  in  which  the  machine  was  ased  or  oper- 
ated, or  that  it  had  ever  been  employed  in  gam- 
bling or  other  unlawful  practices. 

Appeal  from  District  Court,  Marahall  Coun- 
ty;  Obed  Caswell,  Judge. 

Tbe  opinion  states  the  case.  Affirmed. 

Blnford  &  SnelUng,  for  appellant    J.  M. 
Whltaker,  for  appellee. 

WEAVER,  J.  Plaintiff  alleges  that  In  tbe 
spring  of  1901  he  was  tbe  owner  of  a  certain 
"musical  Instrument"  of  tbe  value  of  (200, 
at  Marshalltown,  Iowa,  which  property  tbe 
defendant,  hy  Its  agents  and  employda, 
wrongfully  took  and  carried  away,  and  bas 
failed  to  return  or  account  tberefor,  and  Judg- 
ment is  asked  for  tbe  damages  thus  occasion- 
ed. Tbe  defendant  answers  that  it  is  en- 
gaged in  business  as  a  common  carrier,  and 
ttmt  at  the  time  mentioned  in  the  petition 
one  McArtbur  caused  to  be  delivered  to  de- 
fendant at  tbe  Tremont  Hotel  two  packages, 
said  to  contain  one  slot  machine  eacb,  and 
at  tbe  direction  of  said  McArtbur  defendant 
transported  and  delivered  the  same  to  one 
Scbaefer  In  Chicago,  HI.  It  is  further  averred 
that  said  packages  were  received,  shipped, 
and  delivered  in  good  faith,  without  any  no- 
tice of  tbe  claim  of  plaintiff  to  any  of  said 
property,  and  that  aucb  notice  was  not  re- 
ceived until  after  the  property  had  passed 
from  defendant's  possession,  and  It  was  no 
longer  within  Its  power  to  return  the  same 
to  plaintiff.  The  district  court  rendered  Judg- 
ment In  plaintiff's  favor  for  tbe  value  of  tbe 
macblne,  and  defendant  appeals. 

Tbe  presumption  wblcb  supports  tbe  Judg- 
ment of  tbe  trial  court  in  an  action  at  law 
xeqnlres  us  to  give  tbe  appellee  tbe  benefit 
of  tbe  most  favorable  construction  which  can 
fairly  be  placed  upon  tbe  testimony.  The 
record  will  Justify  the  conclusion  that  at  tbe 
time  In  question  there  were  three  slot  ma- 
chines temporarily  stored  in  the  basement 
or  baggage  room  of  tbe  hotel,  although  there 
Is  testimony  to  support  a  finding  that  but  two 
of  tbose  three  were  in  this  room;  the  third 
being  in  another  room  on  tbe  same  floor.  Two 
of  tbe  Instruments  belonged  to  McArtbur 
and  one  to  tbe  plaintiff.  On  February  21, 
1901,  McArtbur,  being  at  Des  Moines,  wrote 
defendant's  agent  at  Marshalltown:  "Kind- 
ly sblp  to  Peter  J.  Scbaefer,  Chicago,  Ills., 
two  slot  machines;  tbe  one  that  was  re- 
turned from  Tama  and  tbe  other  you  will 
find  at  the  Tremont  Hotel."  The  reference 
in  tbls  letter  to  tbe  "one  returned  from 
Tama"  appears  to  have  been  understood  as 
directing  attention  to  a  macblne  which  had 
been  received  for  McArtbur  from  tbat  place 


I  and  had  been  delivered  by  defendant  at  tbe 
I  hotel.  On  receipt  of  tbe  letter  the  agent  gave 
j  It  to  defendant's  driver,  and  directed  him  to 
I  go  to  tbe  hotel  and  get  tbe  machines  there- 
in called  for.  Tbe  di'iver  applied  to  tbe  land- 
lord or  manager  of  tbe  hotel,  and,  being  told 
that  the  machines  were  "down  In  the  bag- 
gage room,"  went  to  tbe  place  designated, 
and,  finding  two  slot  machines  there  (and 
only  two,  according  to  bis  statement),  took 
tbem  to  defendant's  office,  where  they  were 
billed  and  shipped  to  Chicago.  On  March  6, 
1901,  McArtbur,  having  discovered  that  one 
of  tbe  machines  shipped  to  Scbaefer  belonged 
to  plaintiff,  notified  defendant's  agent  at  Mar- 
shalltown of  the  mistake,  and  asked  to  have 
the  right  instrument  obtained  from  tbe  bo* 
tel  and  fcorwarded  to  same  addr^s,  which 
was  done  accordingly.  Plaintiff's  macblne 
was  never  returned. 

The  appeal  Is  based  principally  upon  tbe 
proposition  laid  down  in  Hutctilnson  on  Car- 
riers (2d  Ed.)  }  115.  to  tbe  effect  tbat  a  com- 
mon carrier  "accepting  goods  for  carriage  In 
good  faith  from  a  person  not  tbe  owner,  but 
in  apparent  control  of  tbem,  and  able  Imme- 
diately to  assume  tbe  actual  custody  of  tbem, 
and  after  carriage  to  tbe  destination  deUven 
tbem  again  to  such  [>erson,  Is  not  liable  to 
the  true  owner  as  for  conversion."  Tbe  prin- 
ciple here  announced  may  be  conceded  to  Its 
fullest  extent  without  requiring  a  reversal 
of  tbe  Judgment  in  this  case.  Neither  tbe 
plaintiff  nor  McArtbur,  nor  any  other  person 
having  apparent  possession  or  control  of  tbls 
macblne,  delivered  It  to  the  defendant  Its 
agents— acting,  it  is  true.  In  entire  good  faltb 
—undertook,  in  excess  of  Its  ordinary  duties 
as  common  carrier,  to  select  and  Identify  tbe 
macblncB  as  called  for  by  McAithur's  letter, 
and  In  so  doing  unfortunately  took  one  be- 
longing to  plaintiff.  If  A.,  having  a  horse  feed- 
ing In  tbe  same  pasture  or  stable  with  tbe 
horse  of  B.,  requests  a  carrier  to  get  his  ani- 
mal, and  ship  It  to  another  place,  and  the 
carrier  by  mistake  takes  possession  of  the 
animal  belonging  to  B.,  It  would  be  a  hard 
rule,  indeed,  which  would  deny  tbe  latter  any 
remedy  against  the  party  by  whose  error  or 
trespass  his  property  bas  been  lost  The  mis- 
take in  the  present  case  was  not  chargeable 
to  McArUiur,  for  he  did  not  direct  defendant 
to  ship  this  mactilne.  Neither  was  It  charge- 
able to  the  hotel  proprietor,  who  did  not  at- 
tempt to  select  or  point  out  tbe  machines  be- 
longing to  McArtbur.  Still  less  can  it  be  said 
tbat  plaintiff  himself  was  In  any  manner  to 
blame  for  tbe  confusion  by  which  he  has 
been  made  to  suffer  damage.  The  Judgment 
of  tbe  district  court  lias  sufficient  support  In 
the  record. 

It  should  also  be  said  the  answer  alleges 
that  tbe  machine  In  controversy  was  a  gam- 
bling device,  and  therefore  without  any  value 
which  the  law  will  recognize.  This  plea  Is 
mentioned  in  argument,  but  no  reason  or  au- 
thority- Is  urged  in  ltB^ujnDQrt.(^^b«^BMl^e 
is  described  by  the  mmiiseK  as  VMrafiifip* 
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black  cat,"  having  "Jack  pots  in  it,"  and  ia 
said  to  be  "what  Is  known  as  a  gambling  ma- 
chine." It  1b  also  Bhown  to  have  had  at  that 
time  a  market  value  of  $150  to  $200.  No  fact 
Is  stated  as  to  the  manner  in  which  the  de- 
vice  Is  used  or  opemted,  nor  1b  it  shown  ever 
to  have  been  employed  In  gambling  or  other 
unlawful  practices.  We  know  of  no  law* 
which  will  justify  us  in  saying  the  owner  of 
such  property  Is  without  redress  against  a 
person  who  deprives  him  of  It  A  cold  chisel 
may  be  a  burglar's  tool,  yet  has  a  legitimate 
use  and  value;  cards  and  dice  nre  employed 
In  gambling,  yet  are  not  denied  a  place  among 
legitimate  merchandise;  and,  so  far  as  has 
yet  been  revealed  to  the  court,  there  may  be 
some  honest  and  harmless  employment  for  a 
"musical  black  cat  with  jack  pots  In  It." 

There  appears  to  be  no  reversible  error  in 
the  record,  and  the  Judgment  of  the  district 
mnrt  Is  affirmed. 


EDWARDS  &  ANDERSON  v.  OLIN  et  aL 
(Supreme  Court  of  Iowa.  Oct  8,  1903.) 

JUDOHBNT  —  EXECUTION  —  SUPBRSGDBAS  — 
STAY  —  FRAUDULENT  GRANTEE— PURCHASE 
AT  EXECUTION  SALB-LIEN. 

1.  Code,  fi  4128,  enacts  that  no  proceeding  un- 
der a  judgment  or  order  shall  be  staved  by  an 
appeal,  uolens  appellant  executes  a  bond,  and 
that,  when  filed,  the  clerk  shall  iseue  a  written 
order  staying  all  proceedings.  Section  4130  pro- 
vides that  if  executioii  has  issued  prior  to  the 
filing  of  the  bond,  the  clerk  shall  countermaDd 
the  same,  and  by  section  4131  property  levied 
on  and  not  sold  at  the  time  aucn  countermand 
ia  received  by  the  sheriff  shall  be  at  once  de- 
livered to  the  judgment  debtor.  Held,  that  a 
BUpersedeas  hood  becomes  effectual  to  prevent 
further  acts  of  the  sheriff  under  an  execution 
in  his  hands  only  when  the  countermand  reaches 
the  sheriff,  and  a  sale  consummated  before 
receipt  of  the  countermand  is  valid. 

2.  Where  the  grantee  of  property  in  a  con- 
veyance fraudulent  as  to  creditors  subsequently 
purchased  the  same  land  at  a  sale  under  execu- 
tion against  the  grantor,  he  was,  in  an  action 
by  a  creditor  to  subject  the  land  to  payment 
of  the  creditor's  lien,  entitled  to  a  pnority  to 
the  amount  that  he  bad  paid  on  the  execution 
sale. 

Appeal  from  District  Court,  Taylor  Coun- 
ty; H.  M.  Towner,  Judge. 

Action  to  recover  indebtedness  due  plain- 
tiffs from  defendant  E.  A.  OUn.  An  attach- 
ment was  sued  out  In  the  action,  which  was 
levied  on  forty  acres  of  land  formerly  be- 
longing to  E.  A.  Olin,  and  which  had  been 
transferred  to  defendant  G.  A.  Olin,  such 
transfer  being,  as  alleged.  In  fraud  of  plain- 
tiffs' rights  SB  creditors  of  E.  A.  Olin.  G.  A. 
Olin  claimed  title  not  only  by  conveyance 
from  E  A.  Olin,  but  by  execution  sale  under 
a  judgment  recovered  in  an  action  by  the 
Clearfield  Bank  against  E.  A.  Olin,  the  cer- 
tificate of  such  sale  having  been  assigned  to 
G.  A.  Olin  by  the  bank,  and  the  sheriff's  deed 
taken  by  him.  On  trial  to  the  court  judg- 
ment was  rendered  for  plaintiffs  for  $550 
against  E.  A.  Olin.  The  court  found  also  that 
the  conveyance  to  G.  A.  Olin  was  Invalid  as 
against  plaintiffs,  having  been  given  and  ac- 


cepted with  intent  to  defraud  creditors;  and 
that  the  sheriff's  deed  to  6.  A.  Olin  was  In- 
valid for  the  reason  that  the  sale  was  void, 
having  been  made  after  the  filing  of  snper- 
sedeas  bond  and  recall  of  the  execution  by 
the  clerk  of  the  court  Tbe  defendant  G.  A. 
Olin  appeals.  Reversed. 

Spence  &  Smith,  for  appellant    Flick  ft 

Jackson,  for  appellees. 

McCLAIN,  J.  Errors  are  assigned  on  the 
admission  of  evidence,  but  the  court  seems 
to  have  allowed  such  evidence  to  be  intro- 
duced subject  to  objection  made,  and  it  does 
not  appear  that  any  evidence  which  was  sub- 
ject to  proper  objection  was  considered  by 
the  court  In  reaching  Its  conclusion.  The 
findings  are.  supported  by  ample  evidence, 
without  considering  that  which  was  objected 
to.  The  case  seems  to  have  been  practically 
treated  as  In  equity,  without  objection  on  the 
part  of  appellant  and,  while  appellant  no 
doubt  might  have  insisted  on  rulings,  he  did 
not  do  so,  and  cannot  have  a  reversal,  unless 
it  appears  that  the  evidence  proper  to  be  con- 
sidered does  not  support  the  findings. 

That  the  conveyance  from  E.  A.  Olin  to  G. 
A.  Olin  was  executed  and  accepted  for  tbe 
purpose  of  defrauding  creditors  is  not,  to 
our  minds,  doubtful  under  the  evidence. 
This  question  was  before  the  court  In  the 
case  of  Clearfield  Bank  against  these  same 
defendants,  112  Iowa,  476.  84  N.  W.  508.  and 
that  conclusion  was  reached.  As  to  G.  A 
Olln's  claim  of  title  to  the  property  by  rea- 
son of  purchase  of  the  certificate  of  sheriff's 
Bale  from  the  Clearfield  Bank,  it  is  urged 
that  tbe  sale  was  made  after  the  filing  of  the 
supersedeas  bond,  and  therefore  was  invalid. 
The  sale  was  by  the  sheriff  of  Ringgold  coun- 
ty on  an  execution  Issued  by  the  clerk  of 
Taylor  county.  Tbe  supersedeas  bond  was 
filed  and  approved  on  the  20th  of  January, 
1808,  by  the  clerk  of  the  district  court  of 
Taylor  county,  and  he  testifies  that  he  imme- 
diately wrote  the  cl^k  of  Ringgold  county, 
recalling  the  execution.  Tbe  sale  by  tbe 
sheriff  of  Ringgold  county  was  on  the  day 
following.  A  careful  examination  of  the  ab- 
stract (which,  by  the  way,  is  not  accompa- 
nied by  any  index,  as  required  by  tbe  stat- 
utes and  rules  of  this  court  on  the  subject) 
falls  to  reveal  any  evidence  that  the  recall 
of  the  execution  was  indicated  In  any  way  to 
the  sheriff  of  Ringgold  county  l)efore  the  sale. 
Our  understanding  of  the  statute  (McGIain's 
Code,  S!  4128-4131)  Is  that  the  supersedeas 
bond  becomes  effectual  to  prevent  further  ac- 
tion of  the  sheriff  under  an  execution  already 
In  his  hands  only  when  the  countermand 
from  the  clerk  reaches  the  sheriff,  and  that 
a  Bale  by  the  sheriff  before  the  receipt  of  this 
countermand  Is  valid.  We  are  Inclined, 
therefore,  to  the  view  that  the  Clearfield 
Bank  had  a  valid  certificate  .of  purchase 
which  it  could  transfer  to  Q.  A.  Olin,  and 
that  by  tbe  sheriff's  deed  to^O..Al.;011n  he 
acquired  the  rlglRiS^Hei):^^  fhi^fd^fo  Bank 
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had.  But,  as  he  was  already  the  owner  of 
the  fee  title  by  the  conveyance  from  E.  A. 
OUn,  his  purchase  of  the  certificate  simply 
extinguished  the  claim  of  the  Clearfield  Bank. 
G.  A.  01  in  Is  therefore  entitled  to  a  lien  on 
the  property  prior  to  the  claim  of  plalntUEs 
to  the  extmt  of  the  amount  paid.  The  con- 
xideratlon  recited  in  the  deed  Is  $1,220.75, 
wliichi  represents  the  amount  for  which  the 
property  was  sold  to  the  Clearfield  Bank,  and 
for  which  the  sheriff  issued  a  deed.  Counsel 
in  argument  assume  that  the  amount  paid 
by  G.  A.  OUn  to  the  bank  was  $l,44a  Pos- 
sibly this  may  be  true,  as  the  bank  was  en- 
titled to  interest  in  the  event  O.  A.  Olln 
should  redeem.  But  we  do  not  find  any  evi- 
dence in  the  record  as  to  the  amount  actually 
paid. 

CoDcedlng,  however,  that  G.  A.  Olln  is  en- 
titled to  priority  to  the  extent  of  even  $1,440, 
it  appears  that  the  property  In  controv^ay 
Is  of  considerably  greater  value,  and  proba- 
tdy  of  sufficiently  greater  value  to  satisfy 
plaintiffa'  claim.  It  is,  indeed,  suggested  In 
argument  that  the  premises  were  covered  by 
a  mortgage  of  $1,200,  but  there  Is  no  compe- 
tent evidence  as  to  any  such  mortgage,  nor 
does  the  record  suggest  any  Information  with 
reference  thereto  which  will  enable  us  to 
iake  It  Into  account  In  detamlning  whether 
there  Is  a  surplus  for  the  satisfaction  of 
plaintiffs'  claim.  Our  conclusion  is  that  the 
lower  court  was  in  error  in  holding  the  as- 
signment of  the  Clearfield  Bank's  certificate 
of  sale  to  G.  A.  Olln  to  be  In  fraud  of  plain- 
tlfte'  claims,  and  the  decree  of  the  lower 
court  Is  reversed,  and  the  case  is  remanded, 
with  direction  that  the  property  In  contro- 
versy be  sold,  and,  after  deducting  from  the 
proceeds  of  the  sale  the  amount  paid  by  Q. 
A.  Olin  to  the  Clearfield  Bank  In  satisfaction 
of  the  certificate  of  sale  held  by  it  not  ex- 
ceeding the  amount  which  would  have  been 
necessary  to  pay  the  bank  In  redemption 
from  such  sale,  the  balance  be  applied,  so 
far  as  uecessary,  to  the  satlsfactioD  of  plaln- 
tlifs*  Judgment 

Rerened. 


PLANO  MFG.  CO.  v.  KAUTBNBERGER. 

(Supreme  Court  ot  Iowa.   Oct  12,  1903.) 

ACCOUNT  STATED— PARTICULAR  ITEMS— DEB- 
ITS OR  CREDITS-EVIDENCE— CONCLU- 
SIONS—DIRECTION  OP  VERDICT. 

1.  Where,  in  an  action  for  a  balance  due  on 
an  account  for  harvesting  machlQery,  etc.,  it 
tppearcd  that  an  item  of  $03  for  "machiiieB 
burned"  was  entered  on  the  credit  side  only  for 
the  pnrpoM  of  balancing  the  account  and  the 
Item  in  fact  representea  a  debit,  the  fact  that 
it  was  in  black  ink  instead  of  red,  and  ap- 
peared on  the  credit  side  of  the  account  '^^s 
Dot  80  conclusive  on  the  issue  as  to  whether 
the  same  was  a  credit  or  debit  as  to  Justify 
the  court  in  an  action  to  recover  such  sum 
in  directing  a  verdict  for  the  defendant. 

2.  In  an  action  to  recover  a  balance  due  on 
to  account  stated,  an  answer  to  an  interroga- 
bnr  that  defendant  appeared  to  be  satisfied 
with  the  settlement  and  that  witness  made 


defendant  all  the  rebates  and  allowances  to 
which  he  was  entitled,  was  admissible. 

3.  In  an  action  for  a  balance  due  on  an  ac- 
count stated,  evidence  of  a  witness,  who  settled 
the  account,  that  defendant  fnlly  understood 
that  he  owed  and  was  to  pay  plaintiff  the  bal- 
ance In  qnestkm,  was  objectionable,  as  a  con- 
clusion. 

Appeal  from  District  Court,  Keokuk  Coun- 
ty; John  T.  Scott  Judge. 

Action  at  law  to  recover  an  amount  due  on 
an  alleged  settlement  Directed  verdict  for 
defendant  and  plaintiff  appeals.  Reversed. 

Brown  &  WiUcockaon,  tor  appellant  Stock- 
man &  Hamilton,  for  appellee. 

DEEMEB,  J.  Originally  the  action  was  to 
recova*  a  balance  due  on  open  account  Af- 
ter defendant  had  answered,  pleading  an  ac- 
cord and  satisfaction,  the  plaintiff  amended  Its 
petition,  claiming  a  balance  due  on  settlement 
amounting  to  $93,  with  interest  To  this  de- 
fendant filed  a  general  denial,  and  also  alleged 
that  the  $93  claimed  by  plaintiff  represented 
certain  machines  wliich  had  l>een  aliipped  td 
defendant  that  were  burued,  aqd  which 
amount  was  credited  to  defendant  on  the  set- 
tlement the  balance  having  been  paid  In  cash 
at  the  time  of  the  alleged  settlement.  On  these 
Issues  the  case  was  tried,  resulting  In  a  direct- 
ed verdict  for  defendant.  It  appears  that  an 
agent  and  adjuster  representing  plaintiff  made 
a  settlement  on  or  at>out  October  10,  189S,  and 
at  that  time  a  settlement  sheet  was  drawn 
up,  subject  to  plaintiff's  approval,  which  was 
signed  by  defendant  and  said  agent  which 
showed  on  the  credit  aide  an  Item,  "Machines 
burned,  $93.00."  Tliis  credit  sheet  has  been 
certified  for  our  inspection,  but  It  Is  in  such 
form  that  it  cannot  accurately  be  reproduced 
in  an  opinion.  It  Is  sufflcleut  to  say  that  this 
Item,  as  It  appears  on  the  credit  sheet  Is  as 
consistent  with  the  idea  that  It  really  repre- 
sents a  debit,  although  appearing  on  the  credit 
side,  as  that  It  represents  an  absolute  credit 
Had  the  item  appeared  In  red  ink,  every  book- 
keeper would  doubtless  have  said  that  It  rep- 
resented a  debit,  although  appearing  on  the 
credit  side,  and'  ttiat  it  was  entered  on  that 
side  for  the  purpose  of  balancing  the  account 
From  the  fact  ttiat  it  appears  in  black  ink, 
it  may  well  be  said  that  the  credit  sheet  itself 
Is  ambiguous,  and  subject  to  explanation.  At 
any  rate,  it  does  not  so  conclusively  appear 
from  the  sheet  Itself  that  this  item  Is  a^  credit 
as  to  Justify  the  trial  court  In  directing  a  ver- 
dict for  the  defendant.  In  addition  to  thii 
sheet  plaintiff  offered  evidence  to  show  that 
there  was  no  agreement  that  defendant  should 
have  credit  for  the  machines  which  had  been 
burned,  but  on  the  contrary,  that  defendant  In 
fact  agreed  to  pay  for  these  machines;  and 
ttiat  the  Item  appearing  on  the  settlement 
sheet  for  the  value  of  these  machines  repre- 
sented a  debit  The  adjuster's  evidence  was 
taken  In  the  form  of  a  deposition,  and  In 
answer  to  what  was  known  as  "Interrogatory 
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10,"  which  was  In  the  form  of  the  usual  om- 
nibus Interrogator;  to  "state  any  other  fact," 
etc.,  answered  as  follows:  "A.  Mr.  Kauten- 
berger  appeared  to  be  satisfied  with  the  set- 
tlement, and  fully  understood  that  he  owed 
and  was  to  pay  the  Piano  Mfg.  Co.  the  $93.00 
In  question.  He  understood  that  fully,  be- 
cause in  the  settlement  at  that  date  I  made 
him  all  the  rebates  and  allowances  to  which 
he  was  ^titled  on  any  kind  of  a  plea,  and 
more  than  he  could  have  rightly  claimed  off  of 
the  Piano  Mfg.  Co.  had  I  not  felt  disposed  to 
be  very  lenient  with  him."  Defendant  moved 
to  exclude  the  answer,  for  the  reason  that  it 
was  a  conclusion,  and  incompetent,  and  for 
the  furth^  reason  that  the  settlement  sheet 
was  the  best  evidence  as  to  the  amount  due. 
This  objection  was  sustained.  It  is  manifest 
from  what  we  have  said  that  the  latter  part 
of  the  objection  was  not  good.  The  first  part 
of  the  objection  was  good  in  part  only.  What 
defendant  understood  was  a  mere  conclusion 
of  the  witness,  and  was  inadmisBlble;  but 
that  defendant  appeared  to  be  satisfied  with 
the  settlement  was  a  fact  which  could  be 
given  in  evidence.  The  amount  of  the  rebates 
given  was  also  a  fact  to  which  the  witness 
could  testify.  The  court  was  In  error  in  sus- 
taining the  objection  as  a  whole.  The  matter 
to  which  we  have  referred  abonld  baTe  beat 
received  In  evidence. 

For  the  errors  pointed  out,  the  judgment  la 
reversed,  and  the  cause  remanded  for  a  re- 
trial Reversed. 


GOLB  T.  LAIRD. 
(Supreme  Court  of  Iowa.  Oct.  8,  1903.) 

BAIiBS  —  ACTION  FOR  PRICE  —  RESCISSION  — 
BBEAOH  OF  WARRANTY— PLEAD- 
ING—AU  EN  D  M  EKT . 

1.  In  an  action  for  the  price  of  a  windmill 
defendant  set  up  a  counteraaim  for  breach  of 
warranty,  asking  damages  for  loss  of  flesh 
and  growth  in  hli  cattle  due  to  failure  of  the 
mills  to  furnish  an  adequate  supply  of  water. 
Beld,  that  striking  such  damages  from  the 
counterclaim  was  proper,  they  being  too  remote. 

2.  In  an  action  for  uie  price  of  personalty, 
both  parties  having  introdnced  evidence  on  the 
Question  whether  defendant  purchased  the  prop- 
ei'ty  as  agent  for  another,  it  was  error  to  refuse 
to  permit  him  to  amend  his  answer  by  plead- 
ing that  he  honght  as  an  agent. 

3.  In  an  action  for  the  price  of  a  windmill 
defendant  set  up  a  counterclaim  founded  on  a 
breach  of  warranty,  and  claimed  thereunder 
damages  due  to  loss  of  a  pasture  owing  to  fail- 
ure of  the  mills  to  fumlsU  an  adequate  water 
supply.  Hettl,  that  loss  of  pasturage  was  too 
remote. 

4.  In  au  action  for  the  price  of  a  windmill 
defendant  claimed  a  rescission  of  the  contract, 
and  there  was  evidence  that  after  the  discov- 
ery of  defects  in  the  mill  plaintiff  promised 
to  repair  them,  and  unsuccessfully  attempted 
to  do  so,  and  that  defendant  then  offered  to 
return  the  property,  which  plaintiff  refused  to 
receive.  There  was  evidence  showing  a  war- 
ranty of  the  mill.  Held,  that  the  evidence  was 
sufficient  to  take  the  case  to  the  jury  on  the 
Issue  of  rescission  of  the  contract 

5.  In  an  action  for  the  price  of  a  windmill 
sold  with  warranty,  there  oeing  evidence  that 
defendant  offered  to  return  the  property  after 


it  was  discovered  that  there  was  a  defect,  the 
Question  aa  to  the  reaaonahleness  of  time  within 
which  the  offer  was  made  was  for  the  jury. 

6.  Under  Code,  {  8620,  providins  that  one 
may  set  up  incondstent  defenses,  in  an  ictioii 
for  the  price  of  a  windmill  it  was  competeDt 
for  defendant  to  plead  that  he  did  not  boj 
the  goods,  and  also  rescission  of  the  contract 

7.  In  an  action  for  the  price  of  a  windmiQ 
defendant  set  np  a  counterclaim  conriatinc  ot 
a  breach  of  warranty,  pleading  as  damages  tbe 
expense  of  erecting  a  new  mill  in  place  of  tbe 
old  one,  hut  not  pleading  any  expense  of  ronoT- 
ing  the  mill.  Held,  that  he  was  not  entitled  to 
go  to  the  jury  on  that  iasue. 

Appeal  from  District  Court,  Taylor  Ootmt;; 
R.  L.  Parrish,  Judge. 

This  action  was  brought  by  Cole  against 
Laird  to  recover  the  purchase  price  of  two 
windmills.  The  trial  court  directed  a  Te^ 
diet  for  plaintiff,  and  defendant  appeals.  In 
presenting  the  case  to  this  court  he  reversed 
the  names  used  in  the  title,  contraiy  to  the 
statute  and  to  our  rules,  and  has  thus  hitro- 
duced  coDfusion  into  a  record,  which,  with- 
out this  mistalie,  is  not  dear.  The  case 
should  be  entitled  Cole  v.  Laird,  Appellant, 
and  it  will  80  appear  In  the  RepOTti.  Be- 
versed. 

J.  G.  Askln,  for  appellant  Flick  &  JaA- 
■on,  for  appellee. 

DBBHBR,  J.  Tbe  record  la  In  a  Toy  con- 
fosed  state,  and  we  have  tud  some  dlfficolty 
Id  arriving  at  the  exact  polnte  for  dedsloa 
Tbe  action  Is  to  recover  the  purchase  price  of 
two  windmills,  with  tanks  and  flxtnres,  li- 
lted to  baTe  been  sold  to  defendant,  Lalri 
After  admitting  that  plaintiff  was  and  is  en- 
gaged In  the  hardware  business  at  tbe  towa 
of  Gravity,  defendant  Interposed  a  gen«al 
denial  of  the  allegations  of  tbe  petition.  In 
a  distinct  division  be  pleaded  rescission  o( 
the  contract,  and  In  another  what,  as  we  ns- 
derstand,  amounts  to  a  plea  of  faflure  of 
consideration.  He  also  pleaded  a  conntH^ 
claim  tor  breach  of  warranty,  and  also  aAed 
damages  for  false  and  fraudolent  representa- 
tions in  the  Bale  of  the  mills.  The  danuga 
asked  unda  tbls  counterdalm  were,  flzrt,  fUt 
expense  In  putting  up  otber  mills;  and,  wee- 
ond,  loss  of  flesh  and  ^wth  In  d^endsnt^ 
cattle,  doe  to  the  failure  of  the  mUls  to  fm^ 
nisb  an  adequate  supply  ol  water.  Tbls  ll^ 
ter  element  of  damages  was  stricken  oat  on 
motion,  and  tiiereupon  the  defendant  ameod* 
ed  by  claiming  damages  due  to  loss  ctf  a  pas- 
ture during  tba  seascm  of  189ft.  A  motloB 
was  made  to  strike  this  dalm  for  damagea 
but  It  was  overroled.  Plaintiff  filed  a  r^tr. 
In  which  he  denied  any  warranty  or  mlinp- 
resentatlon,  and  tnrtiier  pleaded  that  what- 
ever of  fault  there  may  have  beoi  In  tba 
mills  was  due  to  def^dant^s  Insistence  on 
Improper  equipment  of  the  mill.  It  was  on 
these  Issues,  as  we  understand  it,  that  tiie 
case  was  tiled,  r^mlting  In  a  directed  vn<- 
diet  for  plaintiff  for  the  price  or  value  ot 
the  property.  ^  ^  
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Tbeze  was  manlfeetly  no  error  tn' striking  : 
from  defendant's  counterclaim  damages  due 
to  loss  of  flesh  and  growth  of  cattle.  Snob  ' 
damages  are  entirely  too  remote.  There  re-  [ 
mained,  however,  bis  plea  of  failure  of  con-  i 
sideratlon,  his  claim  of  rescission,  and  his  { 
counterclaim  growing  out  of  breach  of  war-  | 
zanty,  reeolting  in  damage  to  pasture  and 
expense  in  erecting  other  mills.  Defendant 
proved  without  objection'  that  be  purchased 
the  mills  for  one  Finn,  and  not  for  himself, 
and  that  plaintiff  knew  of  this  fact  when  he 
sold  the  mills,  and  in  fact  gave  credit  to 
Finn.  After  this  evidence  was  In.  plaintiff 
moved  to  strike  it,  because  Irrelevant  to  any 
Issue  in  the  case.  The  trial  court  sustained 
the  motton  on  the  theory,  that  such  evidence 
was  not  relevant  under  a  general  denial.  Aft- 
er the  evidence  was  closed,  defendant  offered 
to  amend  his  answer  by  pleading  that  he 
bought  the  mills  as  the  agent  of  Fbin. 
Whether  this  offer  was  made  before  or  after 
plalntUTs  motion  for  a  directed  verdict  was 
filed  la  a  matter  of  dispute,  which  we  do  not 
regard  aa  verj  material  The  amendment 
was  prepared  and  filed  b^ore  the  ruling  on 
the  motion  to  direct  was  made.  Two  ques- 
tions are  presented  vrltb  reqwct  to  this  mat- 
ter: First,  was  defendant's  evidence  that  he 
did  not  bay  the  property,  but  purchased  the 
same  for  one  Finn,  admissible  under  a  gen- 
eral denial?  And,  second,  if  not  admissible, 
was  the  court  in  error  In  denying  the  amend- 
ment to  the  answer  pleading  purchase  by  de- 
f^dant  as  agent?  We  think  the  evidence 
was  relevant  under  tbe  general  denlaL  Plain- 
tiff, In  order  to  recover,  was  bound  to  show 
that  be  sold  the  goods  to  tbe  defendant.  Un- 
der his  general  denial  defendant  could  prove 
any  fact  that  would  negative  this  claim.  A 
sale  involves  something  more  tlian  the  deliv- 
ery of  goods  to  another.  It  mnst  appear  also 
that  a  transmutation  of  property  from  one  to 
SDOther  tot  an  agreed  price  was  Intended.  A 
■ale  Is  a  contract  whereby  one  acquires  a 
property  in  the  thing  sold  and  the  other  parts 
with  It  for  a  valuable  consideration.  Plain- 
tiff waa  bound  to  prove  that  he  made  a  con- 
tract with  tbe  defendant  for  the  sale  of  the 
goods  to  him,  and  defendant,  under  his  gen- 
ual denial,  could  show  that  he  did  not  pur- 
chase the  goods,  but  that  be  bought  them  for 
aoother.  Gilbert  v.  Baxter  et  al.,  71  Iowa, 
327,  32  N.  W.  864,  seems  to  be  decisive  of 
this  question.  There  it  is  expressly  held  that 
a  general  denial  puts  in  Issue  the  fact  of  a 
contract  having  been  made  by  another  with 
authority.  But  If  this  be  not  true,  we  think 
the  court  waa  in  error  in  denying  to  defend- 
ant tbe  right  to  amend  by  making  his  issues 
conform  to  the  proofs.  Both  sides  offered 
evidence  as  to  this  matter  of  agency,  and  we 
think  the  case  should  have  gone  to  the  juiy. 
While  the  matter  of  allowing  such  amend- 
ments is  discretionary,  still  this  discretion  is 
a  legal  one,  and  should  alwa^  be  exercised 
with  a  view  to  substantial  Justice.  Denying 
tbe  right  In  this  case  may  have  bad  tbe  ef- 


fect of  obligating  defendant  to  pay  for  prop- 
erty which  he  never  purchased,  and  of  which 
he  may  never  receive  any  benefit.  The  case 
should  have  gone  to  the  jury  on  the  question 
of  the  sale  of  the  property  to  tbe  defendant. 

2.  The  defendant  did  not  prove  any  of  the 
damages  claimed  by  him  In  his  counterclaim, 
unless  It  be  loss  of  pasturage;  but  that  was 
entirely  too  remote.  Prosser  r.  Jones,  41 
Iowa,  674. 

S.  On  tbe  Issne  of  rescission  there  was  evi- 
dence that,  after  discovery  of  the  defects  in 
tbe  mills,  plaintiff  promised  to  repair  them, 
and  attempted  to  do  so,  but  that  he  was  un- 
successful in  the  attempt.  Thete  vras  also 
some  evidence  that  defendant  thereupon  of- 
fered to  return  tbe  property  to  plalntUC,  but 
that  plaintiff  absolutely  refused  to  receive  It 
This,  with  the  evidence  relating  to  the  war- 
ranty of  the  mills,  was  sufficient  to  take  the 
case  to  the  Jury  on  the  issue  of  rescission  of 
the  contract  Padden  v.  Marsh,  34  Iowa,  622. 
Tbe  question  as  to  reasonableness  of  time 
vritbin  which  tbe  offer  to  return  was  made 
was  for  tbe  Jury  under  proper  instructions. 
While  the  defenses  interposed  were  Incon- 
sistent, this  was  no  reason  for  not  submitting 
them  to  tbe  Jury.  Code,  S  3620;  Thorson  v. 
Baker,  107  Iowa,  49,  77  N.  W.  510.  This  Is 
not  a  case  of  a  claim  to  property  under  two 
inconsistent  rights,  as  was  Crawford  v.  Nolan, 
70  Iowa,  87.  SO  N.  W.  32.  Defendant  may, 
therefore,  plead  In  answer  that  be  did  not 
Iniy  tbe  goods,  and  also  rescission  of  tbe  con- 
tract 

In  order  that  we  may  not  be  misunder- 
stood, it  is  well  to  say  that  had  defendant 
pleaded  as  part  of  bis  damages  for  breach 
of  warranty  the  expense  of  removing  tbe 
mills,  tbe  case  should  bare  gone  to  the  Jury 
on  that  Issue,  This  he  did  not  do.  Jffls  claim 
la  for  erecting  new  ones  in  the  place  ot  tbe 
ones  furnished  by  plaintiff. 

For  errors  pointed  out,  tbe  Judgment  most 
be  and  It  Is  reversed. 


HUNN  V.  ASHTON  et  aL 
(Snpreme  Coort  of  Iowa.    Oct  14,  1006.) 

REAL  ESTATE  BROKERS  —  COMMISSIONS  FOB 
PROCURI  N'Q  PURCHASER  —  ETIDENCB  —  AD- 
MISSIBILITY —  SUFFICIENCY  —  AQREBHENT 
—CONSTRUCTION— REVOCATION  OP  AUTHOR- 
ITY. 

1.  A  party  excepting  to  a  ruling  reqniring 
him  to  oiAke  certain  allegatioQS  in  his  pleading 
more  specific  waives  any  error  in  the  roling  by 
thereafter  pleading  over  In  compliance  there- 
with. 

2.  Where,  in  an  action  by  a  real  estate  agent 
to  recover  commis^ionii  for  a  sale  of  land,  de- 
fendant denied  the  agency  of  plaintiff,  denied 
that  the  purchaser  was  procured  by  him,  and 
alleged  that  the  sale  was  procured  by  another' 
agent  employed  by  defendant  evidence  as  to 
the  employment  by  defendant  of  other  agents  to 
sell  the  land  was  admissible. 

3.  An  agreement  between  an  owner  of  real 
estate  and  an  agent  whereby  the  latter  was 
appointed  to  collect  the  rents,  make  necessair 

Tl.  see  Pleading,  vol.  W^Vhl^fiQS^^ 
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imprOTemoiti,  keep  the  property  Insured,  pay 
the  tazee  and  the  ezpensea  for  the  Iraprove- 
menta  that  mlvht  become  neceesarj  with  a  view 
of  procuring  purchasera,  and  receive  for  com- 
pensation a  specified  per  cent,  of  the  amouut 
collected,  did  not  constitute  him  an  agent  with 
authority  to  procure  a  porchaaer  of  the  prop- 
erty. 

1.  Where  the  owner  of  real  eAate,  after  em- 
ploying an  agent  to  collect  the  rents,  malce  im- 
provements, keep  the  property  insured,  etc., 
took  the  property  out  of  the  hands  of  the  agent, 
and  demanded  and  received  of  him  the  papers 
relating  to  the  property,  inclading  the  agree- 
ment appointing  nim  agent,  the  authority  of  the 
agent,  if  broad  enough  to  empower  him  to  pro- 
care  a  purchaser  of  the  property,  was  revoked. 

6.  Evidence  in  an  action  by  a  real  estate 
agent  to  recover  commissions  earned  In  mak- 
ing a  sale  of  real  estate  for  defendant  held  lo- 
snfflcient  to  support  the  claim  that  the  sale  w«« 
made  hy  the  agent,  or  tliat  he  was  the  indnclng 
cause  thereof. 

Appeal  from  District  Court,  Polk  Oonnty; 
W.  F.  Oosrad,  Judge. 

Actloii  at  law  to  recover  a  anm  alleged  to 
be  due  plalotUT,  a  real  estate  agent,  as  com- 
mlssloju  earned  In  making  a  sale  of  real 
estate  for  defendants.  There  was  a  trial  to 
the  court,  a  Jury  being  walred.  Ju^ment 
was  rendered  In  favor  of  defendants  for 
costs,  and  the  plaintUC  appeals.  Affirmed. 

C.  B.  Honn,  for  awellant.  Ol  H.  Sweeney 
and  Halloran  ft  Starkey,  for  appdleea. 

BISHOP,  O.  J.  Upon  entering  their  ap- 
pearance in  the  action  the  defendants  filed 
a  motion  addressed  to  the  petition  asking 
that  some  of  the  allegations  thereof  be  made 
more  specific.  This  motion  was  sustained, 
and  plaintiff  now  assigns  error  based  upon 
the  ruling.  Wbatever  may  have  been  the 
theory  upon  which  the  ruling  was  predicated, 
and  whether  such  ruling  was  correct  or  oth- 
erwise, we  cannot  consider  tbe  assignment, 
for  the  reason  that  the  record  shows  that 
the  ruling  was  complied  with  by  an  amend- 
ment filed  in  which  the  additional  facts 
called  for  were  set  out  We  may  concede 
that  a  ruling  upon  a  motion  for  more  spe- 
cific statement,  certain  condltloqs  being  pre- 
sented, may  be  the  proper  subject  of  an  as- 
signment of  error;  but  to  have  any  force  it 
must  appear  that  the  complaining  party 
elected  to  stand  upon  his  pleadings,  or  upon 
the  ruling  as  made.  Here  tbe  motion  hav- 
ing been  sustained,  the  plaintiff,  although 
saving  an  exception  at  the  time,  thereafter 
elected  to  plead  over  In  compliance  with  tbe 
ruling.  The  effect  of  this  was  to  waive  any 
error,  if  such  there  was.  In  the  ruling.  Den- 
by  v.  Fie,  106  Iowa,  299,  76  N.  W.  702; 
Hurd  V.  Ladner,  110  Iowa,  263,  81  N.  W.  470. 

2.  Over  the  objection  of  plaintiff,  defend- 
ants were  allowed  to  introduce  evidence  rela- 
tive to  the  employment  by  them  of  real  es- 
tate agents  other  than  plaintiff  to  sell  the 
property  In  question,  and  of  this  plaintiff 
complains,  and  asRlgns  error.  We  think  the 
evidence  was  properly  admitted.  It  Is  un- 
''^nbtedly  true,  and  this  is  what  the  cases 

^  by  counsel  hold,  that  where  one  em- 


ploys a  real  estate  agent  to  secure  a  pur- 
chaser for  property,  and  the  agent  enters 
upon  his  employment,  and  is  successful,  be 
is  entitled  to  his  compensation  in  full.  Aa 
to  him  It  is  immaterial  how  many  other 
agents  were  employed  or  paid.  But  In  the 
case  before  ua  the  defendants  were  denying 
the  agency  of  plaintiff.  They  were  denying 
that  the  purchaser  for  the  property  was  pro- 
cured by  him,  and  were  ass^ting  that  tbe 
sale  on  account  of  which  plaintiff  was  claim- 
ing a  commission  was  actually  procured  and 
brought  about  by  another  real  estate  ^ent, 
who  had  been  employed  by  defendants,  and 
who  had  been  paid  by  them  for  his  services. 
The  evidence  offered,  therefore,  had  a  ma- 
terial bearing  upon  the  defense  thus  asserted, 
and  was  properly  admitted. 

8.  The  contention  of  plaintiff  is  that  he 
was  employed  by  defendants  to  procure  a 
purchaser  for  certain  real  estate  situated 
in  the  city  of  Dee  Moines,  and  then  owned 
by  tbe  defendant  Grace  £1  Ashton;  that  he 
did  secure  a  purchaser  In  the  person  of  F. 
M.  Hublieil,  who  took  the  property  at  the 
price  demanded  by  defendants.  The  defend- 
ants deny  the  agency  of  plaintiff,  and  deny 
that  he  secured  for  them  a  purchaser  for 
the  property  In  the  person  of  said  Hubbell; 
that  the  sale  to  Hubbell  was  procured 
through  other  agents,  who  were  paid  by  them 
for  the  service.  Plaintiff  Insists  that  uuder 
the  evidence  judgment  should  have  been 
entered  in  his  favor.  In  this  we  cannot 
agree.  In  1896  plaintiff  was  employed  by 
defendant  Grace  B.  Ashton  to  take  charge 
of  tbe  property  In  question,  with  other  prop- 
erty of  like  character  in  the  city  of  Des 
Moines,  the  agreement  therefor  being  in 
writing,  and  the  material  part  thereof  being 
as  follows:  "For  tbe  collecting  of  rents,  mak- 
ing such  Improvements  aa  Is  necessary  to 
keep  the  property  In  fair  condition,  keeping 
the  property  insured,  paying  taxes  and  sncb 
other  improvements  tbat  may  become  neces- 
sary  with  a  view  to  procuring  purdiasers. 
and  to  make  at  suitable  times  reports  of 
money  collected,  paid  out,"  etc.,  "and  to  re- 
ceive for  compensation  eight  per  cent  of  the 
amount  collected,"  etc.  It  Is  conceded  that 
plaintiff  acted  under  such  employment  for 
some  time  collecting  rents,  paying  taxes, 
making  Improvements,  etc.  It  appean,  how- 
ever, that  after  tbe  lapse  of  some  time  de- 
fendants became  dissatisfied,  and  appointed 
O.  C.  Nourse  as  their  attorney  to  take  the 
property  out  of  tbe  hands  of  plaintiff,  and 
to  demand  and  receive  of  him  all  papers  and 
documents  relating  to  the  properties,  Inclnd- 
ing  tbe  written  agreement  above  referred  ta 
Upon  demand  plaintiff  turned  over  to  Noiiree 
all  charge  of  the  properties,  and  all  papers, 
etc.,  in  bis  hands  relating  thereto,  and  tbe 
property  was  then  by  Nourse  PO*.*,"  ■ 
hands  of  Hat  *  &  McCnttf  -  'X''^  I 
agents.    Coun         -  app  ^  «  ^'S'*  .^I  v* 
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with  authority  to  procure  a  pnrchaser  tor 
the  properties  of  appellee;  that  the  change 
sabsequently  made  by  appellee  bad  relation 
4HtIy  to  the  Immediate  charge  of  the  proper* 
ties,  and  did  not  have  the  eflfect  to  revoke 
the  agency  for  the  sale  of  the  propertln.  We 
cannot  see  how  either  pn^osltlon  can  be 
accepted  as  true.  While  the  instrument  dls- 
doaes  a  purpose  to  make  sale  of  the  proper- 
ties at  some  time,  yet  there  Is  no  language 
that  can  be  distorted  into  a  direct  authority 
to  the  agent  to  make  sales,  and  there  are  no 
terms  or  conditions  ttf  sale  qtecifled.  But, 
if  tliis  were  not  so,  we  think  the  evidence  in 
the  case  makes  it  clear  that  the  revocation 
of  auUxirity  by  defendants  was  fuU  and  com- 
plete; tbat  for  all  purposes  the  agency  of 
plaintiff  then  ceased  and  was  determined. 
With  this  conclusion  we  are  content  and  no 
good  purpose,  as  we  perctive,  can  be  sub- 
served by  any  discussion  of  the  evidence  In 
detail. 

It  follows  that  the  right  of  plaintiff  to  re- 
cover, if  any  he  hae^  must  arise  ont  of  a  sub- 
sequent employment,  and  the  performance 
o{  service  by  him  thereunder.  No  direct  em- 
ployment is  claimed.  It  appears  only  that 
plaintiff  entered  into  cwrespmdence  with 
the  defendants,  then  residing  in  the  XSast, 
asking  for  prices,  terms  of  sale,  etc,  and  stat- 
ing that  he  had  an  offer  for  the  proi>erty, 
and  believed  he  could  effect  a  sale  thereof. 
Defendants  replied,  saying.  In  substance,  tliat 
dCers  would  be  considered,  but  for  some 
time  no  price  was  named  by  them.  Plaintiff 
called  the  attention  of  Hnbbell  to  the  prop- 
erty, and  made  continued  eflorti  to  effect  a 
ule  to  him.  Offers  made  by  Hnbbell  were 
communicated  by  plaintiff  to  defendants,  and 
a  sale  recommended,  but  all  such  were  re> 
fused.  Finally  defendants  announced  a 
price  which  they  would  take,  being  consider- 
ably in  excess  of  any  offer  theretofore  made, 
and  it  appears  this  was  communicated  not 
only  to  plaintiff,  but  to  Hatton  ft  McOut- 
tiieon.  The  latter  firm  went  to  Hubbell,  and 
made  the  sale  to  him  at  the  price  fixed. 
Conceding  now  that,  had  the  negotiations  by 
which  the  property  was  finally  sold  to  Hub- 
bell  been  completed  by  plaintiff,  he  would 
have  been  entitled  to  recover  of  defendants 
a  commission— a  debatable  point,  to  say  the 
least— yet  we  discover  no  ground  for  recov- 
ery based  upon  the  conditions  as  presented. 
Accepting  the  claim  of  agency  as  contended 
(or  by  appellant,  still  it  is  to  be  said  from 
the  record  that  his  authority  to  sell  was  not 
exclusive.  Every  offer  he  had  secured  from 
Hubbell  had  been  rejected,  and  it  does  not 
api>ear  tliat  the  price  of  the  property,  as 
finally  announced  by  defendanta,  was  ever 
submitted  by  plaintiff  to  Hubbell.  These 
^^re  the  facts  as  found  by  tbe  court  below, 

*:  *  r  I,  well-known  rtie  tbey  are  con- 
ments  is  disc..,       ^^^^  ..jj^j^g  g^^U^ 

a  jury- ?  v  '  *>tte  situation,  we 

think  it  iif'  -        iSievldence  does 

not  warrant'tiK  .  'f  a  sale  of  the 


pn^erty  was  made  Ixr  plaintiff,  or  that  he 
was  the  inducing  canse  thereitf.  The  cases 
cited  by  counsel  have  no  application  to  such 
a  state  of  facts,  and  we  need  not,  therefore, 
review  them. 

We  reach  the  condnsion  that  the  Judgment 
of  the  court  below  was  right,  and  It  is  af- 
firmed. 


SIOUX  OITT  STOCK  TABOS  00.  V. 
FBIBOUBO. 

(Supreme  Court  ot  Iowa.    Oct.  12,  1903.) 

BANKS  —  IN80LVBN0T  —  RBCEIVBRB  —  PRB- 
FnRRBD  CLAIUS-STOCKH0LDBR8'  DOUBLB 
LIABIUTT  ASSESSMENT  —  APFUCATION  OF 
PUND—PaSFBRENCE. 

1.  Under  Code.  H  1882.  1B83,  aothorizing  a 
double  UabiUty  asBessment  on  stockholders  of 
an  insolvoit  bank,  and  providing  that  the  fund 
derived  from  such  assessment  shall  be  distrib- 

□ted  equally  amon^  alt  the  creditors  of  the  cor- 
poration in  proportion  to  the  amount  due  each, 
the  holder  of  a  preferred  claim  is  not  entitled 
to  have  the  same  paid  from  such  doable  lia- 
bility fund  to  the  exclusion  of  other  creditors. 

2.  Where   an   order   establishing   a  claim 

Siainst  an  insolvent  bank  directed  that  it 
onld  be  treated  as  a  preferred  claim,  and 
should  l>e  paid  "out  of  any  funds  of  said  estate 
remaining  in  the  receives  hands  applicable 
thereto,"  and  at  the  time  of  the  allowance  the 
entire  assets  of  the  estate  had  been  distributed 
among  creditors,  or  applied  to  receivership  ex- 
penses, such  order  did  not  entitle  the  preferred 
creditor  to  hare  the  claim  paid  oat  of  the 
stockholders'  liability  fond  subseqwntly  ac- 
cumulated, to  the  exduslon  of  other  creditors. 

8.  Where  a  claim  of  a  creditor  of  a  bank  was 
entitled  to  preference  from  the  general  assets, 
and  a  large  portion  thereof  had  been  used  to 
enforce  a  stockholders'  double  liability  assess- 
ment for  the  benefit  of  general  creditors,  with- 
out any  part  of  such  preferred  claim  being  paid, 
SDCh  claim  Is  entitled  to  a  preference  out  of 
m<ii  double  liability  fund  to  the  »tent  that  the 
general  assets  were  so  used. 

Appeal  from  District  Court,  Woodbury 
Ootmty;  Oeorge  W.  Wakefield,  Judge. 

Appeal  from  an  order  as  to  the  distribu- 
tion of  the  assets  of  the  Union  Stock  Yarda 
State  Bank  In  the  hands  of  a  receiver.  Be- 
versed. 

Hubbard  ft  Burgess,  for  appellant  3.  8. 
Lawrence  and  Swan  ft  Quincy,  for  appellee. 

McCLAIN,  J.  In  1893.  in  a  proper  pro- 
ceeding, a  receiver  was  appointed  for  the 
Union  Stock  Yards  State  Bank,  who  pro- 
ceeded under  the  orders  of  the  court  to  col- 
lect the  asseta  of  the  bank  for  the  purpose 
of  distributing  them  among  Ita  creditors. 
One  H.  P.  Chesley.  receiver  of  a  corporation 
known  as  the  Union  Stock  Yards  Company, 
filed  a  claim  with  the  receiver  of  the  bank 
In  the  sum  of  $5,246.42,  which  claim  was 
subsequently  assigned  to  the  Sioux  Glt^  StO(A 
Yards  Company,  which  is  the  Intervener  In 
the  proceeding  now  before  us.  On  the  ap- 
plication of  intervener,  the  court,  on  the  18th 
of  July,  1898,  decreed  Ita  claim  to  be  a  pre- 
ferred claim,  and  ordered  it  paid^s  such  out 
of  any  funds  of  the  est«tet@|d1 
might  come  into  the  recelvw's  hands.  Ilt'the 
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meantime  other  preferred  claims  bad  been 
allowed  and  paid  out  of  the  general  assets 
of  tbe  bank,  and,  as  the  assets  after  tbe  pay- 
ment of  these  preferred  claims  were  not  suf- 
ficient to  pay  tbe  claims  of  general  cred- 
itors, a  50  per  cent  assessment  on  stock- 
holders on  account  of  tbelr  double  liability 
was  made  (see  State  t.  Union  Stock  Yards 
State  Bank,  103  Iowa,  549,  70  N.  W.  752,  72 
N.  W.  1076),  the  proceeds  of  which,  coming 
into  the  hands  of  the  receiver  from  1895 
down  to  the  date  of  the  trial  In  the  lower 
court,  amounted  to  about  $26,000,  of  which 
the  receiver  at  the  time  of  the  trial  had  on 
hand  |5,678.65.  At  that  time  tbe  receiver 
had  on  band  only  $10,  derived  from  the  gen- 
eral assets  of  the  bank.  The  present  con- 
troversy arises  on  an  application  of  the  In- 
tervener, the  Slouz  City  Stock  Yards  Oom- 
pany,  to  have  the  total  amount  In  tbe  bands 
of  the  receiver,  all  of  which,  aa  already 
stated  (with  the  exception  of  $10),  bad  been 
derived  from  assessments  on  stockholders, 
applied  to  tbe  payment  of  Intervener's  pre- 
ferred claim.  This  application  was  resisted 
by  the  receiver,  and  also  by  general  creditors, 
on  the  ground  that  tbe  ftmd  derived  from 
the  assessment  on  stockholders,  which  was 
made  under  chapter  208  of  Acts  of  tbe  IStb 
Oeneral  Assembly,  now  embodied  In  its  sub- 
stantial provisions  In  Oode,  H  1882.  1883, 
was  not  applicable  to  the  payment  of  pre- 
ferred claims.  But  the  coQrt  refused  this 
application,  and  ordered  tbe  amount  In  tbe 
hands  of  the  receiver,  bo  far  as  it  was  de- 
rived from  the  assessment  on  stockholders, 
to  be  applied  pro  rata  to  the  claims  of  all 
the  creditors  of  tbe  bank,  Including  tbe  claim 
of  Intervener,  aftra-  deducting  tbe  entire  ex- 
pense of  the  receivership,  and  it  is  from 
this  order  that  the  Intervener  appeals. 

As  a  general  proposition,  tbe  contention  of 
tbe  receiver  and  the  general  creditors  as 
against  the  claim  of  Intervener  to  a  prefer^ 
ence  In  tbe  distribution  of  the  proceeds  of 
the  assessments  on  stockholders  would  seem 
to  be  sound.  A  creditor  who  is  given  a  pref- 
erence in  the  distribution  of  tbe  assets  of  a 
bank,  on  the  ground  that  tbe  fund  which  be 
claims  as  a  trust  fund  was  wrongfully  re- 
ceived by  the  officers  of  the  bank,  and  should 
be  returned  to  blm  before  tbe  assets  are 
used  In  the  payment  of  general  creditors,  Is 
given  such  preference  because  the  trust  fund 
has  swelled  the  general  assets,  and  tbe  cred- 
itors of  the  bank  will  not  be  deprived  of 
anything  to  which  they  are  entitled,  if,  to 
the  extent  to  which  tbe  general  assets  have 
been  increased  by  Including  the  trust  fund, 
they  are  In  turn  diminished  by  tbe  return 
of  such  fund  to  the  beneficiary  entitled  there- 
to. But  where  the  trust  fund  has  been  di- 
verted or  squandered,  and  the  assets  have 
not  been  In  any  way  derived  from  or  swelled 
by  it,  then  a  beneficiary  Is  in  no  situation  to 
ask  that  the  funds  of  the  bank  be  diverted 
from  the  payment  of  general  creditors  and 
applied  to  tbe  return  of  the  trust  fund. 


Jones  V.  Ohesebrongh,  lOS  Iowa,  803,  75  N. 
W.  97;  Bradley  v.  Ohesebrongh,  111  Iowa. 
126.  82  N.  W.  472. 

Whether  the  beneficiary  of  a  trust  fund 
wrongfully  received  by  the  bank  coold,  as  a 
creditor,  compel  an  assessment  on  stock- 
holders under  tbe  double  liability  act,  for 
the  purpose  of  raising  money  to  pay  off  bis 
claim,  is  not  a  question  which  we  now  have 
before  us.  The  trial  court  put  tbe  Intervene 
on  the  same  basis  as  other  creditors  as  to 
distribution  of  the  proceeds  of  tbe  stock- 
holders* double  liability,  and  its  action  in  do- 
ing so  is  not  questioiKd.  But  tbe  point  we 
are  now  considering  la  whether  tbe  prefer- 
red creditor  Is  entitled  to  a  preference  In  the 
distribution  of  such  proceeds,  and  we  are 
clearly  of  the  opinion  that  he  la  not  entitled 
to  any  such  preference.  His  preference  is 
as  to  the  assets  of  tbe  bank  wlilch  have  been 
swelled  by  the  trust  fond;  but,  tboae  assets 
havtog  disappeared  or  been  dlstrlbated,  it 
cannot  be  claimed  that  the  aeseta  derived 
from  tbe  assessment  on  stockholders  have 
in  any  way  been  augmented  by  the  trust 
fund,  and  therefore  It  certainly  Is  not  sub- 
ject to  diminution  In  the  Interest  of  a  pre- 
ferred creditor.  Moreover,  tbe  provisions  of 
tbe  statute  are  specific  that  the  fund  derived 
from  the  assessment  of  stockbolders  "shall 
be  distributed  equally  among  all  Uie  cred- 
itors of  such  corporation  in  proportion  to  tbe 
amount  due  to  each."  See  Acts  18th  Gen. 
ABsem.  p.  206.  c.  208,  {  2.  Code,  |  1SS3, 
contains  substantially  the  same  provtslon. 
Xor  Is  there  anything  in  the  order  of  the 
court  of  Jnly  18,  1898,  establishing  Inters 
vener's  claim  as  a  preferred  claim,  incon- 
sistent vritb  this  conclusion;  for  In  that  order 
It  is  provided  that  the  receiver  shall  pay  In- 
tervener's claim  "out  of  any  fimds  of  said 
estate  remaining  In  his  hands  and  applicable 
thereto."  If  the  proceeds  of  the  assessment 
on  stockholders  Is  not  applicable  to  the  pay- 
ment of  preferred  claims,  then  the  <K>der  of 
court  did  not  direct  the  application  of  the 
proceeds  of  such  assessment  to  the  satisfac- 
tion of  such  prefured  claim,  to  tbe  excln- 
sion  of  tbe  claims  of  other  creditors.  Un- 
less, therefore,  there  are  some  other  tecti 
in  this  case  which  should  influence  a  court  of 
equity  in  regard  to  the  distribution  of  the 
fund  in  the  hands  of  tbe  receiver,  tbe  order 
of  tbe  lower  court  denying  intervener's  ap- 
plication to  preference  as  to  such  funds  is 
correct. 

If,  however,  prior  to  the  order  establishing 
intervener's  claim  as  entitled  to  preference, 
assets  of  the  bank  which  should  have  been 
applied  to  the  satisfaction  of  intervenn's  pre- 
ferred claim  had  been  distributed  to  graeral 
creditors,  then  undoubtedly  to  that  extent  the 
proceeds  of  the  stockholders'  double  liability, 
which  would  otherwise  be  distributed  to  gen- 
eral creditors,  might  be  now  applied  to  the 
satisfaction  of  intervener's  preferred  claim, 
for  no  ultimate  Injustice/  would  thmby  be 
done  to  the  gen@iaillzsgi^kDtWM^^  would 
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recelTe  tn  the  aggregate  what  th^  were  en- 
titled to,  and  the  equity  of  the  Interrener 
would  be  protected.  Standard  Oil  Co.  v. 
Hawkins.  74  Fed.  895,  20  C.  G.  A.  468,  88  L. 
R.  A.  730. 

Moreover,  if  general  asseta  of  the  bank 
were  naed  In  the  satisfaction  of  other  pre- 
ferred claims  which  shonld  have  been  applied 
pro  rata  on  the  claims  of  such  preferred  cred- 
itors and  Intervener,  then,  to  the  extent  to 
which  such  other  preferred  creditors  may 
Etill  be  entitled.  If  at  all,  to  share  as  general 
creditors  In  the  proceeds  of  the  stockholders* 
double  liability,  the  amount  coming  to  sncib 
other  preferred  creditors  might  no  doubt  be 
used  for  the  purpose  of  equalizing  payments 
aa  between  such  other  preferred  creditors 
and  the  Intervener.  The  difficulty  In  ally- 
ing any  such  rules  of  distribution  In  tlilB  case 
seems  to  be  that  the  general  assets  of  13x6 
bank,  so  far  as  they  were  used  In  the  extin- 
guishment of  the  claims  of  creditors,  were 
entirely  exhausted  In  the  payment  of  pre- 
ferred claims  eatabllabed  before  that  of  the 
Intervener  was  recognized  as  entitled  to  pref- 
erence, and  that  such  other  preferred  claims 
have,  as  we  imderstand  the  record,  been  folly 
paid,  so  that  the  other  preferred  credltMrs 
now  have  no  claim  as  general  creditors  to 
pnrtldpete  In  the  distribution  of  the  proceeds 
derived  from  the  assessment  on  stodcholders 
under  their  double  li&blUty. 

Bat  the  final  and  substantial  claim  of  coun- 
sel for  Intervener  is  that  a  considerable  por- 
tion of  the  amount  of  the  general  assets  of 
the  bank,  which  would  have  been  applicable 
to  tbe  payment  of  Intervener's  preferred 
claim,  was  used  In  the  expenses  of  the  admin- 
istration of  the  recelvershlR  that  these  ex- 
penses have  been  Incnrred  very  largely  In 
the  collection  of  the  assessment  on  stock- 
holders on  account  of  their  double  liability, 
and  that  to  the  extent  to  which  tbe  general 
assets  applicable  to  the  payment  of  Inter- 
vener's preferred  claim  have  been  used  In 
the  collection  of  the  assessment  on  stockhold- 
ers tbe  proceeds  of  the  stockholders'  double 
liability  should  be  now  apidled  to  tbe  satls^ 
faction  of  intervener's  claim  In  preference  to 
the  claims  of  general  creditors.  This  conten- 
tion we  think  to  be  sound  and  in  accordance 
with  eqnitable  prindples.  The  difficulty  is 
that  we  have  no  means  <m  this  record  of  de- 
termining to  what  extent  the  expenses  of  the 
administration  of  the  receivership,  so  far  as 
they  have  already  been  allowed  and  paid  out 
of  the  general  assets,  have  been  occasioned 
by  the  collection  of  the  stockholdn^  assess- 
ment. We  think  It  clearly  appears,  however, 
that  some  ctmslderable  portion  of  the  ex- 
penses of  administration  Incnrred  tn  the  col- 
lection of  the  assessment  on  stockholders  has 
been  included  In  the  expenses  of  the  receiv- 
ership allowed  out  ot  the  general  nmets.  It 
appears  tihat  out  ot  $26,086.17  deriv^  from 


various  sources  as  general  assets  <rf  the  bank 

tbe  sum  of  111,249.60  has  been  paid  out  to 
preferred  creditors,  and  the  balance  has  been 
entirely  exhausted  (save  $10  of  that  fund, 
now  In  tbe  hands  of  the  recelvei^  In  tbe  ex- 
penses of  admlnl8tratl(Mi.  On  the  other  hand, 
out  of  $26,019.03  dnrlved  from  assessments 
on  the  stockholders  the  sum  of  $4,280.95 
has  been  used  In  the  payment  of  preferred 
claims  (other  than  tbe  claim  of  Intervener, 
on  which  no  payment  has  been  made).  A 
balance  of  $0,678.^  remained  in  the  hands  of 
tbe  receiver,  the  whole  fund,  with  this  exce^ 
Hon,  having  been  exhausted  In  the  payment 
of  expenses  of  administration.  In  other 
words,  out  of  the  total  of  $52,604.20  which 
has  come  Into  the  hands  of  the  receiver  over 
$30,000  has  been  expended  In  administration 
of  the  receivership,  and  something  over  $20,- 
000  has  been  paid  out  to  creditors,  or  Is  still 
on  band  to  be  used  for  that  purpose.  We,  of 
course,  have  nothing  In  the  record  to  directly 
Indicate  that  the  expenditure  of  three-flfths 
of  the  estate  in  carrying  on  tbe  recelverAlp, 
and  two-flfths  In  the  payment  of  claims,  la 
extravagant;  bnt  we  think  It  may  be  ftUrly 
surmised,  at  any  rate,  that  some  pwtlon  of 
the  expenses  paid  out  of  the  general  assets 
has  been  made  necessary  by  the  proceedings 
to  enforce  liability  of  stockboldets.  If  the 
trial  court  had  required  tbe  receive  to  dis- 
tinguish in  his  report  between  expenses  thus 
Incurred  and  those  which  would  have  been 
necessary  In  the  distribution  of  the  general 
assets,  without  resorting  to  an  assessment  on 
the  stockholders^  It  might  have  been  shown 
that  a  considerable  amount  of  the  receiver 
ship  expenses  paid  out  of  the  general  assets 
had  been  Incurred  In  the  enforcement  ot  the 
assessment.  Such  a  finding  by  tbe  trial 
court,  tbough  not  specifically  asked  by  the 
Intervener,  would  have  been  within  tbe  equi- 
table relief  which  he  sought,  and  we  think 
the  trial  court  should  have  given  him  tbe 
benefit  thereof.  We  have  no  means  of  know- 
ing whether  such  equitable  considerations 
were  brought  to  the  attention  of  the  trial 
court,  and  u^ed  on  the  hearing;  but.  If  tbe 
intervener  was  entitled  to  this  relief,  we  see 
no  reason  why  he  should  not  have  It,  either 
In  this  court  or  In  the  lower  court.  As  we 
have  not  the  means,  however,  ot  apportion- 
ing tbe  expenses  of  administration  between 
the  two  funds,  we  shall  remand  tbe  case  to 
tbe  lower  court,  with  direction  that  tbe 
amount  of  general  assets  used  in  expenses 
of  administration  incurred  In  collecting  the 
stockholders'  liability  be  ascertained,  and 
that  to  a  corresponding  amount  the  proceeds 
of  the  stockholders'  assessment,  now  In  tbe 
bands  of  tbe  receiver,  or  hereafter  derived 
by  him  from  that  source,  be  applied  to  the 
satisfaction  of  Inten-ener's  preferred  claim, 
and  the  order  of  the  lower  court  appealed 
from  la  reversed. 
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BURBOnOHS  T.  BUTLER-RYAN  CO. 

(Snpreme  Court  of  Iowa.    Oct.  12,  1903.) 

GHATTEL  H  OR  TO  AGES— SALE  OF  PROPBRTT— 
CONVERSION  —  CONSENT    BT    HORTGAOEB — 

SUESTIOH  FOB  JURY  —  CONTRACTS  —  SVI- 
BNOS. 

1.  Where  a  mortgage  on  certaiD  brick  pro- 
vided that  they  might  be  sold  by  the  mortgagor 
with  tlie  mortgagee's  consMit,  and  that  the 
mortgagee  sboaTd  collect  the  price  ot  brick  bo 
sold,  and  there  was  evideuce  from  which  the 
mortgagee's  consent  to  s  sale  to  defendants 
might  be  Inferred,  it  was  error  for  the  court, 
ia  an  action  against  defendants  for  conversiou 
of  the  brick  sold,  not  to  anbmit  such  qaeation 
to  the  ^ury,  but  to  charge  that  there  was  a 
conversion  as  a  matter  of  law. 

2.  Where  a  contract  for  the  sale  of  brick  bj 
the  mortgagor  to  defendant  was  signed  by  the 
mortgagor,  and  was  urored  to  contain  the 
agreements  under  wbicn  the  brick  were  fur- 
nished, and  contained  a  guaranty  by  the  mort- 
gagee of  the  performance  of  the  contract,  it 
was  admissible  to  show  the  mortgagee's  knowl- 
edge of  the  disposition  the  mortgagor  was  mak- 
ing of  the  brick,  though  it  was  signed  only  by 
the  mortgagor. 

3.  Where  a  chattel  mortgagee  consented  to 
the  sale  of  a  part  of  the  mortgaged  property  by 
the  mortgagor,  such  consent  would  not  render 
such  mortgagee  liable  for  breadi  of  Uie  mort- 
gagor*! contract. 

Appeal  from  District  Gonrt,  Gberokee  Oouit- 
t7;  WllUftm  HutcliinsoD,  Jadge. 

Action  &t  law  to  recover  the  value  of  brick 
sold  to  the  defendant  by  one  J.  U.  Starbock. 
Starbuck  manufactured  the  brick  In  ques- 
tion, ai^  in  advance  tbereof,  borrowed 
money  of  tiie  plalntlfC,  and  executed  to  him 
a  mortgage  thereon  as  security  for  his  loans. 
The  mortgage  gave  the  plaintiff  the  right  to 
sell  the  brick  so  manufactured,  and  provided 
that  no  sale  should  be  made  by  Starbuck 
without  the  consent  of  the  plainUft;  and, 
further,  that  the  plaintiff  sbould  liave  the 
right  to  collect  all  accounts  due  (or  sales 
made  by  either  party.  Btarbuck  contracted 
with  the  defendant  to  furnish  it  a  large 
quantity  of  brick  at  an  agreed  price.  He 
furnished  a  part  thereof,  but  failed  to  fully 
perform  his  contract  The  plaintiff  sued  for 
the  value  of  the  brick  so  furnished  to  the 
defendant,  alleging  his  lien  thereon,  and  a 
conversion  by  the  defendant  There  was  a 
trial  to  a  jury,  and  a  verdict  and  Juc^^ment 
for  the  plaintiff.  The  defendant  appeals. 
Reversed. 

William  Mulvaney  and  How  &  Butler,  for 
appellant.    E«.  C.  Herrick,  for  appellee. 

SHERWIN,  J.  The  plaintiff's  claim  is 
baaed  upon  an  alleged  conversion  of  property 
upon  which  be  held  a  lien  by  virtue  of  a 
chattel  mortgage,  and  such  was  the  theory  of 
the  trial  in  the  district  court  It  is  ele- 
mentary that  there  Is  no  conversion  of  prop- 
erty where  it  has  been  acquired  and  used 
with  the  consent  of  the  owner  or  pledgee. 
The  brick  In  controversy  were  undoubtedly 


covered  by  the  plaintitTs  mortgage,  but  the 
mortgage  Itself,  by  Implication  at  least,  pro- 
vided that  they  might  be  sold  by  Starbact 
with  the  cons^t  of  the  plaintiff;  and.  If  be 
did  In  fact  give  his  consent  to  their  sale  to 
the  defendant,  there  was  no  conversion,  and 
an  action  therefor  could  not  be  maintained 
upon  the  theory  presented  by  the  pleadings 
and  upon  which  the  case  was  tried.  Tbe 
question  of  plaintiff's  consent  to  the  sale  was 
a  material  one,  and  the  court  should,  have 
Instructed  the  Jury  thereon,  instead  of  In- 
structing as  a  matter  of  law  that  there  was 
a  conversion.  It  is  true  that  forms  of  action 
have  been  abolished  by  statutory  enactment 
but  this  does  not  aid  the  plaintiff  In  his  con- 
tention that  he  was  entitled  to  recover  at 
aity  rate,  or  under  a  different  theory.  Tbe 
defendant  was  entitled  to  Instmctlons  cor- 
rectly covering  the  theory  of  the  case  pre- 
sented by  tbe  pleadings  and  the  evidence, 
and  upon  which  it  was  tried,  and,  it  the 
court  failed  to  so  Instruct  it  la  reversible 
error. 

The  contract  drawn  for  the  signature  of 
Starbuck  and  the  defendant  should  have  beoi 
admitted  In  evidence.  It  was  signed  by  Star- 
buck,  and,  while  not  signed  by  tbe  defend- 
ant the  testimony  clearly  shows  tliat  it  la 
fact  contained  the  agreements  under  which 
the  brick  were  furnished  by  Starbuck  to  tbe 
defendant  and  It  was  competent  for  the  pur- 
pose of  showing  the  plaintiff's  knowledge  of 
what  Starbuck  was  in-oposing  to  do  with  the 
brick  manufactured  by  him,  and  as  tending 
to  show  tbe  plalntlfTs  consent  to  tbe  sale, 
and  the  terms  thereof.  If  the  plaintiff  con- 
sented to  a  sate  under  an  express  contract 
providing  for  tbe  payment  of  damages  by 
Starbuck  In  case  he  failed  to  perform,  it  is 
clear  that  he  cannot  now  recover  tbe  con- 
tract price  of  the  brick  regardless  of  the 
damages  suffered  by  the  defendant  by  rea- 
son of  Starbuck's  failure.  Tbe  mere  fact 
that  the  plaintiff  consented  to  the  sale  of  the 
brick  to  the  defendant  would  not  In  oar 
Judgment,  render  him  liable  for  the  breach 
of  Starbuck's  contract  and  the  record  con- 
tains no  evidence  which  would  warrant  a 
finding  that  he  is  so  liable.  Nor  Is  there  evi- 
dence to  sustain  the  contention  that  the  <s»n- 
tract  between  tbe  plaintiff  and  Starbnck  cre- 
ated the  relation  of  principal  and  agent  in- 
stead of  that  of  mortgagor  and  mortgagee. 
Hence  we  conclude  that  the  liability  of  tbe 
plaintiff  imder  the  defendant's  contract  with 
Starbuck  was  properly  withdrawn  ^m  tbe 
consideration  of  the  Jury. 

What  has  already  been  said  disposes  of 
tbe  plaintiff's  appeal  from  the  order  deny- 
ing his  motion  for  a  judgment  for  a  anm  In 
excess  of  the  verdict. 

For  the  reasons  stated,  the  judgment  Is 
reversed  on  the  defendanfs  appeal.  Re- 
versed. 
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MAI/LBT  r.  MALLBY. 

(Sapreme  Court  of  Iowa.    Oct.  12,  1903.) 

TRUSTS— PURCHASE  OF  LAND-IMPLIED  TRUST 
—TITLE  IN  THIRD  PERSON— BVIDENCB. 

1.  Where  a  legal  title  has  atood  uoquestioDed 
for  many  ;ears  in  the  name  of  a  certain  per- 
son, more  than  a  slight  preponderance  at  evi- 
dence ie  neceaaaiy  to  establish  a  trust  in  some 
one  else. 

2.  The  lands  of  a  brother  and  sister,  which 
were  impressed  wltii  a  life  estate  in  favor  of 
their  mother,  were  sold  b;  those  interested,  and 
81i(hH7  after  other  lands  were  purchased,  a  cer- 
tain tract  being  taken  in  the  name  of  the  moth- 
er and  other  similar  ones  by  the  brother  and 
sister,  and  after  the  mother's  death  the  brother, 
in  an  action  to  quiet  title,  claimed  that  he  had 
furnished  half  tne  consideration  for  the  pur- 
chase of  the  tract  taken  in  the  name  of  the 
mother.  It  appeared  that  the  mother  had  lived 
on  her  tract  for  82  years,  controlling  it  as  her 
own,  and  putting  on  improvements  at  an  ex- 
pense of  $2,000,  during  which  time  plaintiff 
never  asserted  ownership  or  sought  to  estab- 
lish any  trust.  Held,  tbat  the  circumstances 
were  entirely  consistent  with  the  theory  that 
there  was  a  loan  to  the  mother,  and  incon- 
sistent with  a  trust  in  favor  of  the  son. 

Appeal  from  District  Court,  Polk  Couni?; 
A.  e.  McVey,  Judge. 

Action  to  establish  and  quiet  plaintiff's 
title  to  an  undivided  seven-tenths  of  an  80- 
acre  tract  of  land  In  Polk  county,  Iowa,  and 
for  a  partition  accordingly.  The  district 
court  denied  the  relief  asked,  and  plaintiff 
appeals.  Affirmed. 

R  P.  Hudson  and  W.  D.  Evans,  for  ap- 
pellant   Brennan  &  Brennan,  for  appellee. 

WEAVER,  J.  In  the  year  1864,  Francis 
Malley  and  Catherine  Elizabeth  Malley,  his 
wife,  being  about  to  separate,  they  united  In 
conveying  certain  lands  in  severalty  to  their 
children  Fred  H.  Malley  (plaintiff  herein), 
Mary  Malley,  William  Edwin  Malley.  John 
Malley,  and  Paul  P.  Malley,  defendant  here- 
in. Another  child,  Louisa  Sehlenker,  appears 
to  have  been  previously  provided  for.  The 
conveyances  to  plaintiff  and  to  his  sister 
Mary  were  made  subject  to  a  life  estate  In 
their  mother,  Catherine,  and  the  conveyances 
to  William  Edwin,  John,  and  Paul  were  made 
subject  to  a  life  estate  in  their  father,  Fran- 
cis Malley.  In  the  year  1865  plaintiff,  with 
his  sister  and  mother,  made  sale  and  convey- 
ance of  the  lands  thus  obtained  by  them  to 
one  Troeger,  The  price  received  for  said 
lands  and  the  manner  of  Its  division  between 
the  grantors  Is  a  matter  of  dispute.  Soon 
after  this  transaction  the  parties  moved  to 
Polk  county,  where  some  408  acres  of  land, 
consisting  of  320  acres  of  farm  land  and  88 
acres  of  timber,  were  purchased.  The  title 
to  one  80-acre  tract  of  farm  land  (being  the 
tract  now  In  controversy),  costing  $1,200,  and 
22  acres  of  timtwr,  costing  $325,  was  taken  in 
the  name  of  the  mother,  and  the  title  to  other 
similar  tracts  was  taken  by  plaintiff,  his  sis- 
ter Mary,  and  Mrs.  Sehlenker  in  severalty. 
The  mother,  with  her  younger  children,  John, 
William  E.,  and  Paul  F.,  took  up  her  home 


on  the  land  conveyed  to  her,  and  occupied  It 
until  the  year  1808,  when  she  died  testate, 
devising  her  entire  estate  to  Paul  F..  subject 
to  the  payment  by  him  of  the  sum  of  $600 
to  the  plaintiff  and  the  further  sum  of  $1,500 
to  William  E.  Malley.  The  son  John  Malley 
died  intestate  in  1871,  unmarried,  and  with- 
out children.  Mary  Malley.  then  Llebenstlne, 
a  widow,  and  without  children,  died  testate 
hi  1873,  devising  to  her  brothers  and  sisters, 
including  plaintiff,  by  specEfic  description, 
the  102  acres  of  land  to  which  ^e  b^d  the 
title,  and  making  no  mention  or  claim  of  any 
Interest  lu  the  land  held  hy  her  mother. 
Thus  far  there  is  little  or  no  dispute  in  the 
record.  Plaintiff's  claim  Is  to  the  effect  that 
he  negotiated  the  purchase  of  the  lands  In 
Polk  county,  and  that  the  $1,200  paid  for  the 
80-acre  tract  conveyed  to  his  mother  was  fur- 
nished one-half  by  himself  and  ooe-half  by 
his  sister  Mary,  and  that  his  mother  con- 
tributed nothing  whatever  to  said  purchase 
except  the  sum  of  $325,  paid  for  the  22  acres 
of  timber  land.  This,  he  claims.  Is  the  vol- 
untary act  of  his  sister  and  himself,  without 
any  agreement  with  or  request  from  th^ 
mother,  and  for  the  purpose  ot  securing  to 
her  the  use  and  benefit  of  the  property  for 
life,  and  with  no  Intent  or  purpose  of  vesting 
her  with  the  absolute  ownership  of  the  fee. 
He  asBOTts,  therefore,  that,  save  as  to  her 
life  estate,  Catherine  Elizabeth  Malley  held 
the  title  to  said  land  in  trust  for  the  Joint 
benefit  of  bis  sister  Mary  and  himself,  and. 
the  life  estate  having  lapsed,  he  is  entitled 
to  be  declared  the  undisputed  owner  of  the 
undivided  one-half  of  the  property.  In  his 
original  petition  plaintiff  alleged  that  by  the 
will  of  his  deceased  sister,  Mary,  he  became 
the  owner  of  one-flfth  part  of  the  other  undi- 
vided one-half  of  the  land;  but  this  claim  he 
afterward  abandoned,  and  In  argument  ad- 
vances the  proposition  that,  while  Mary  was 
the  equitable  owner  of  the  undivided  one-half 
of  the  land,  the  same  was  not  devised  by  her 
will,  and  passed  as  Intestate  property  to  her 
mother,  through  whose  will  it  passed  to  the 
defendant. 

The  testimony  makes  it  reasonably  certain 
that  plalntifl  advanced  or  paid  the  sum  of 
$000  upon  the  purchase  price  of  the  land,  but 
it  Is  by  no  means  so  clear  that  the  transac- 
tion was  of  a  nature  to  create  a  resulting 
trust  in  his  favor.  The  general  proposition 
that  where  one  purchases  and  pays  for  land, 
taking  the  title  in  the  name  of  a  third  per- 
son, the  grantee  is  deemed  to  hold  such  title 
In  trust  for  the  real  purchaser,  is  well  settled. 
Cotton  V.  Wood,  26  Iowa.  43;  Zunkel  v.  Col- 
son,  109  Iowa,  695,  81  N.  W,  175;  Williams 
V.  Williams.  108  Iowa.  91,  78  N.  W.  792.  But 
tbe  presumption  In  favor  of  the  legal  title, 
especially  one  which  has  stood  unquestioned 
and  undisturbed  for  many  years,  is  so  nearly 
conclusive  that  something  more  than  a  slight 
preponderance  of  the  testimony  Is  required 
to  establish  a  trust  We  hat^^fsj^^^tlt  is 
well  settled  that  onf '  W 
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a  resnltlnK  trost  by  parol  ertdrace,  and  In- 
graft fbe  same  on  the  legal  title,  must  do  so 
by  evidence  tbat  Is  clear,  certain,  and  iffac- 
tically  overwhelming."  Andrews  v.  An- 
drews, 114  Iowa,  524,  87  N.  W.  404;  Murphy 
V.  Hanscome,  76  Iowa,  192,  40  N.  W.  717; 
Sunderland  t.  Sanderland,  18  Iowa,  32S.  It 
follows,  therefore,  if  the  testimony,  when 
fairly  construed,  Is  consistent  with  any  rea- 
sonable theory  whidit  will  allow  the  legal 
title  to  stand,  no  trust  will  he  declared. 
Without  extending  this  opinion  to  include  a 
minute  review  of  the  record,  we  tiave  to  say 
tbat,  asflumtng  it  to  be  proven  tbat  plaintiff 
supplied  $600  of  the  purchase  price  of  the 
land,  the  testimony  as  a  whole,  and  the  con- 
ceded drcmnstances  snrroondlng  the  parties, 
are,  to  our  minds,  entirely  consistent  with 
the  theory  that  the  transaction  was  In  the 
nature  of  a  loan  or  accommodation  to  his 
mother,  to  be  repaid  or  returned  by  her  at 
some  later  date,  when  she  should  be  able  to 
do  so.  The  conduct  of  the  mother  Indicates 
tbat  such  was  her  understanding  ot  the  mat- 
ter. For  82  years  she  lived  upon,  managed, 
and  controlled  the  property  as  her  own,  and 
placed  Improvements  thereon  at  an  expense 
of  $2,000  or  more.  During  all  tbat  long  pe- 
riod, BO  fiu*  as  appears,  plaintiff  never  assert- 
ed his  ownership,  or  sought  to  have  the  al- 
leged trust  l^Uy  established.  If  It  was  the 
plaintiff's  purpose  to  invest  his  mother  with 
a  life  estate  only,  there  was  no  necessity, 
nor  Is  any  adequate  reason  suggested,  for 
maklnff  ber  a  trustee  of  the  fee.  Indeed,  it 
is  not  easy  to  imagine  a  state  et  circum- 
stances under  which  tbe  grantee  of  the  legal 
title  to  land  may  be  held  to  be  a  life  tenant 
only,  and  at  tbe  same  time  be  chargeable 
with  a  resulting  trust  In  the  fee  for  the  bene- 
fit of  the  remainderman.  But,  conceding 
that  such  an  Incongruous  union  of  estates 
in  tbe  same  person  Is  posdble,  the  evidence 
is  not  sufiBdently  strong  or  convincing  to  re- 
quire 8UC&  a  finding  In  tbe  case  here  pre- 
sented. 

The  Judgmoit  of  tbe  district  court  is  af- 
firmed. 


FLEMING  et  aL  v.  HA6ER. 
(Supreme  Court  ot  Iowa.    Oct.  10,  1908.) 

PROCESS  —  MORTQAGB     FORECLOSURE  —  PUB- 
LISHED NOTICE— DEFECTS— IMMATERIAL 
DEFECT— PREJUDICE}— EVIDENCE. 

1.  Under  Code  1873,  8  2599,  providing  that 
the  origiual  notice  by  which  an  action  la  to  be 
commenced  must  state  "in  genera!  terms  the 
cause  or  causes  thereof,"  in  an  action  to  fore- 
close a  mortgage  it  is  not  necessary  to  describe 
the  land  covered  by  the  mortgage,  nor  to  make 
reference  to  tbe  book  or  pnge  where  the  record 
of  tbe  mortgage  may  be  found. 

2.  One  to  whom  mortgaged  land  descends 
mast  be  held  to  have  knowledge  of  the  tmns 
and  conditions  of  tbe  mortgage. 

3.  Code  1873  i  2599,  enacts  tbat  the  original 
notice  by  which  an  action  is  rommenced  mwet 
state  "in  general  terms  tbe  cause  or  causes 
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thereof."  In  a  suit  to  foreclose  a  mortpse 
tbe  published  notice  of  tbe  action  gave  tht 
page  of  tbe  record  where  the  mortgage  was  re- 
corded as  58,  Instead  of  458,  and  m  descriUng 
tbe  land  gave  the  range  as  8tS,  Instead  of  'AS. 
Tbe  lands  involved  bad  descended  to  certain 
persons,  and,  after  they  bad  become  possessed 
thereof,  one  of  the  heirs,  acting  in  hia  own  be- 
half and  for  the  others  aa  guardian  and  ad- 
ministrator, procured  an  extmsion  of  time  to 
pay  the  interest  on  the  mortgage.  The  notin 
correctly  gave  the  names  of  the  parttes  and  tbt 
amoimt  of  the  mortgage,  and  described  the  land 
as  in  the  county  where  it  was  actually  sitaateii 
No  payments  were  made  on  the  mortgage  or 
taxea  paid  on  the  lands  by  the  heirs.  HeU, 
that  the  mistakes  in  tbe  notice,  In  regard  to 
matters  which  it  had  not  been  necessary  to  in- 
sert, could  not  have  misled  or  prejudiced  de- 
feodantsk  and  hence  the  notice  was  suOdest 

Appeal  fnm  District  Oonrt;  Adair  GoastT; 
J.  D.  Gamble^  Judge. 

Action  In  equity  to  eet  aside  a  default  de- 
cree. There  was  a  demurrer  to  tbe  petiUon, 
wblcb  was  sustained.  Tbe  facts  appearlnc 
ftom  tbe  petition  are  that  on  and  prior  to 
December  7,  1686,  Hannah  Fleming  was  the 
owner  of  tbe  south  half  ot  the  sontbirait 
quarter  ot  section  83,  township  78>  range  % 
Adair  county.  On  ttw  date  mentioned  ilie 
executed  and  delivered  to  tbe  Sullivan  Sar- 
Ings  Institution,  of  New  Hampshire^  a  mort- 
gage on  said  lands  to  secure  the  payment  ol 
one  note  for  81,000,  due  in  five  yours,  with 
Interest  at  8  per  cent  Said  mortgage  wu 
duly  filed  fOT  record  in  the  office  of  the  re- 
corder of  Adair  county,  and  recorded  in  Book 
45,  page  458.  Thezeaft«-,  and  in  NoTemUr. 
1888,  said  Hannab  Tlemlnff  sold  and  cw- 
veyed  said  lands  to  Sarah  EL  FlemlDg.  In 
tbe  deed  it  is  red  ted  tbat  tbe  lands  are  "ffte 
and  clear  of  all  liens  and  Incumbrances  what- 
soever, except  a  mortage  of  $1,000."  Ssnb 
E.  Fleming  died  intestate  In  January,  1890. 
leaving  surviving  her  J.  B.  Fleming,  her  bus- 
band,  and  Oertle,  John,  and  Bertba  Flem- 
ing, minor  children  of  herself  and  ber  bus- 
band.  J.  B.  Fleming  was  appointed  admin- 
istrator of  her  estate  and  guardian  ia  said 
minor  belra.  In  October,  1894,  said  mort* 
gage  indebtedness  not  liaving  beoi  ptld. 
foreclosure  proceedings  were  commenced  bi 
the  Adair  district  court  In  tbat  action  3.  B. 
Fleming,  Gertie,  John,  and  Bertha  IHemlDft 
J.  B.  Fleming  administrator,  and  J.  B.  Flem- 
ing guardian,  are  made  parties  defendast 
In  the  foreclosure  petition,  which  is  set  fortli 
at  length  In  the  petition  In  the  present  ic- 
tion.  It  is  all^d  simply  that  whatever  in- 
terest said  defendants,  or  any  of  them,  hire 
In  said  lands,  the  same  is  inferior  to  tbe 
lien  of  said  mortgage,  and  it  Is  tbe  pntTtf 
that  their  equity  of  redemption  be  cut  oft 
In  a  paragraph  of  said  petition  it  is  also  a^ 
leged  that  In  1892  the  defendant  J.  B.  Flem- 
ing, in  writing,  agreed  to  pay  tbe  interest  on 
said  mortgage  Indebtedness  in  considention 
of  an  extension  of  time  of  payment  From 
the  copy  of  sucb  writing,  which  is  set  fortli. 
it  appears  to  have  beenltbe  agreement  Oat 
a  foUure  to  make  paym^(£M;;^j|^  sbon'd 
result  In  tbe  right  to  proceed^  forecIoM 
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the  mortgage  for  the  full  amoant  of  the  debt, 
Interest,  etc.    A  failure  to  pay  Interest  Is 
then  allied,  and  Judgment  la  demanded  tcr 
(1,00(^  interest,  and  costs.   Service  of  notice 
of  said  action  was  aonght  to  be  made  by  pub- 
lication. The  notice  as  puUlshed  Is  set  forth, 
and  it  appear*  addressed  to  J.  B.  Fleming, 
said  minors,  naming  them,  3,  B.  Fleming  as 
administrator  and  as  guardian.  The  notice  la 
In  the  usual  fimn,  the  statement  made  In 
the  Imdy  thoeof  being  as  follows:  "Asking 
Judgment  against  yon  for  the  sum  of  91,000 
and  Interest,  and  the  foreclosure  of  a  mort* 
gage  recorded  in  the  office  of  the  recorder  of 
Adair  county,  Iowa,  In  Book  45,  at  page  S8. 
on  the  south  half  of  the  southwest  quarter 
of  section  SB,  township  76,  range  36,  in  said 
county."  No  appearance  was  made  to  said 
action,  and  thoe  was  a  default  as  against 
J.  BL  Fleming  personally  and  as  adminis- 
trator and  guardian.   A  guardian  ad  litem 
was  appointed  for  said  minors,  and  an  an* 
Bwer  filed.   No  personal  Judgment  was  ren- 
dered, but  foreclosure  with  special  -execution 
was  ordered  as  prayed.   It  Is  further  made 
to  aivear  that  execution  sale  was  had,  fol- 
lowed by  ft  sherUTs  deed  of  date  February 
19,  1896,  to  the  defendant  In  this  action: 
that  this  defendant  has  ever  since  been  In 
possession  of  the  lands  thereunder,  has  paid 
thd    taxes   thereon,   etc.   This  action  la 
broaght  by  said  J  B.  Fleming  for  himself 
and  as  guardian  and  administrator,  and  by 
aal'l  minor  heirs,  the  petition  being  filed  in 
May,  1901,  to  have  said  decree  and  the  sher- 
iff's deed  set  aside  and  canceled,  and  that 
they  may  be  allowed  to  pay  off  said  mort- 
gage debt  after  deducting  therefrom  the 
T-alne  of  the  accrued  rents  and  profits.  The 
ruling  on  the  demurrer  to  the  petition  bav- 
\ne  been  made^lalntlffs  elected  to  stand  on 
their  petition,  and  refused  to  plead  over. 
Judgment  was  thereupon  rendered  dlsmtsa- 
ing  the  petition,  and  for  costs.  Plaintlflh  ap- 
peal. Affirmed. 

Geo.  D.  Musmaker  and  D.  W.  Church,  for 
appellants.  J.  N.  Haddock  and  Hinkson  & 
Brown,  for  appellee. 

BISHOP,  C  J.  Appellants  have  assigned 
errors  predicated  upon  the  ruling  on  the  de- 
muTxer.  In  argument  it  is  their  sole  conten- 
tlon  that  flie  decree  rendered  must  be  held 
Told.  and  should  be  set  aside,  for  that  there 
was  no  notice  of  the  action  as  by  law  re* 
q  aired.  The  eritidam  of  the  notice  published 
as  alleged  is  addressed  to  the  fact  tiiat  the 
pasre  of  the  record  is  glren  as  B8,  InstfAd  of 
458,  and  in  the  description  of  the  lands  the 
ranse  is  given  aa  86,  Instead  of  30.  It  Is 
conceded  that  range  30  of  townships  does  not 
extend  through  Adair  county,  but  through 
ttke  adjoining  county  ot  Cass  on  the  west 
Section  2099  of  the  Code  of  1873,  in  force 
Kt  tbe  time,  provided  ttiat  the  original  notice 
by  ivbich  an  action  la  to  be  commenced 
(uaat  state  "in  general  terms  the  cause  or 


causes  thereof,"  ete.  What  is  meant  by  the 
language  employed  by  the  statute  Is  that  the 
defendant  shall  be  advised  with  reasonable 
certainty  of  the  nature  of  the  claim  made 
agatost  lilm  by  plaintiff.  Harklna  v.  Bd- 
wards,  1  Iowa,  296;  Jordan  v.  Woodln,  93 
Iowa,  468,  61  N.  W.  948.  In  an  action  to 
fbreciose  a  mortgage  It  Is  not  necessary  to 
describe  tbe  land  covered  by  the  mortgage. 
Van  Sickles  v.  Town,  58  Iowa,  269,  5  N.  W. 
148;  Undsey  v.  Delano,  78  Iowa.  360,  43  N. 
W.  218.  Nor  Is  there  any  reason,  in  our 
view,  for  making  reference  to  the  book  and 
inge  where  the  record  of  the  mortgage  may 
be  found.  It  will  be  observed  that  the  no- 
tice here  In  4ueBtion  states  In  general  terms 
that  the  action  is  for  the  foreclosure  of  a 
mortgi^,  and  counsel  tor  appellants  con- 
cede, in  effect,  that  the  notice  would  hare 
been  soffldent  had  all  reference  to  the  record 
of  the  mortgage  and  the  description  of  the 
land  been  omitted.  We  have,  then,  a  notice 
which  complies  with  the  stetote  as  to  form 
and  substance  and  la  therefore  anffldent  to 
confer  Jurisdlctlou  upon  ttie  court,  unless 
It  shall  be  said  that  by  reason  of  errors  ap- 
pearing in  the  statement  of  nonessential 
facto,  the  notice  lost  All  force,  and  gave  the 
court  no  authority  to  proceed  to  enta  default 
or  render  a  decree.  Manifestly,  It  is  not  a 
case  of  no  notice  that  we  are  railed  upon  to 
consider.  It  cannot  be  said  there  is  no  no- 
tice, unless  a  notice  has  not  in  fact  been 
served,  or,  If  one  has  been  served,  that  the 
same  does  not  comply  with  the  essential  re- 
quirements of  the  statote  as  to  form  and 
substance.  We  may  assume  also  that  a  no- 
tice which  fails  to  stete  correctly  the  char- 
act»  of  the  cause  of  action  should  be  re- 
garded as  no  notice  at  all,  inasmuch  as  It 
would  be  Insufficient  to  give  the  court  Juris- 
diction to  render  Judgment  upon  a  cause  of 
action  not  referred  to.  Thus  notice  of  an  ac- 
tion upon  a  promissory  note  would  not  war- 
rant a  judgment  for  damages  upon  a  cause 
of  actiou  BoundlDg  In  tort,  or  anthoriie  a 
decree  quieting  title  to  real  estete.  Nor  is  it 
quite  accurate  to  say  that  the  notice  in  ques- 
tlon  is  a  defective  notice  in  Qie  sense  to 
which  we  are  accustomed  to  use  that  ex- 
pression. It  correctly  names  tbe  tfman  and 
the  parties.  It  correcUy  designates  the  idace 
where  the  court  is  to  be  held,  and  the  time 
when  the  defendante  are  required  to  appear. 
It  correctly  states  the  subject-matter  of  the 
action,  and,  If  served  In  ocnmectlon  with  an 
action  bron^t  to  foreclose  a  mortgage  upon 
property  In  fact  as  ther^  described,  and 
which  mortgage  was  recorded  as  therein 
stated.  It  would  undoubtedly  be  sufficient  to 
confer  Jurisdiction  to  enter  a  default  and 
decree.  The  notice  being  otherwise  sufll- 
dent,  the  simple  question,  therefore,  Is,  must 
It  be  said  that  tbe  inaccuracy  In  the  state- 
ment of  facta  not  necessary-  to  be  stated  is 
suffldent  to  avoid  the  notice  as  a  whole.  We 
think  the  answer  to  this  questtop  must.de- 
pend  upon  whether  i^J^^^OCm<@' 


76i 


M  NOBTU  WB8ZEBN  BBPOBTEB. 


Oowa 


from  the  Inaccuracy  alleged,  00  far  as  that 
tbe  defendants  were  thereby  led  away  from 
entering  their  appearance  In  tbe  action  and 
making  defense.  This  Is  the  rule  which  ob- 
tains In  all  cases  of  defective  notices,  \fhere 
the  defect  complained  of  ia  not  of  itself  vital 
in  character.  And  we  see  no  reason  why  the 
principle  there  then  applied  is  not  applicable 
to  cases  such  as  the  one  before  us.  Such, 
clearly,  is  the  thought  upon  which  the  de- 
cision 1q  Llndaey  v.  Delano,  supra,  Is  based. 
That  also  was  an  action  brought  to  set  aside 
a  default  foreclosiue  decree  upon  the  ground 
that  In  the  original  notice  the  land  covered 
by  the  mortgage  was  erroneously  described. 
In  the  course  of  the  opinion  it-is  said:  "It 
Is  claimed  that  this  decree  Is  void  *  •  * 
because  the  original  notice  •  •  •  de- 
scribed the  land  In  controversy  as  in  town- 
ship 92,  instead  of  township  91,  and  as  be- 
ing in  Stanton  township,  when  it  was  in  fact 
situated  In  another  dvU  township.  The  ob- 
jection Is  without  merit.  The  land  Is  other- 
wise sufficiently  Identified.  It  Is  described 
as  the  land  known  as  the  'George  Gray  land,' 
and  upon  which  Llndsey  had  a  Hen.  It  was 
not  required  that  the  land  should  be  de- 
scribed In  the  notice.  There  is  no  pretense 
that  Llndsey  was  misled  by  this  notice.  He 
had  but  one  mortgage  made  by  George  Gray, 
and  knew  the  location  of  the  land.  He  was 
advised  by  the  notice  that  Rogers  claimed  the 
superior  lien."  Counsel  for  appellants  seem 
to  thtnk  there  should  be  a  distinction  drawn 
between  cases  where  service  of  the  notice  Is 
had  by  publication  and  those  in  which  the 
service  is  personal,  and  this  is  undoubtedly 
true  as  having  respect  to  some  matters. 
Thus  a  party  upon  whom  service  is  person- 
ally made  may  be  held  In  reason  to  know 
that  he  is  the  person  intended  to  be  sued, 
even  though  there  Is  an  inaccuracy  in  the 
spelling  of  his  name,  or  In  the  giving  of  his 
initials;  whereas  the  contrary  might  be  true 
if  the  notice  was  a  published  one.  This  is 
the  holding  In  Fanning  t.  Krapfl,  61  Iowa, 
419,  14  N.  W.  727,  16  N.  W.  293.  But  there 
Is  no  good  reason  for  saying  that  In  respect 
of  the  character  or  nature  of  the  action 
stated,  there  should  be  any  distinction  drawn 
on  account  of  the  method  which  has  obtained 
in  making  service,  and  no  case  has  been 
called  to  our  attention  which  so  holds.  Coun- 
sel for  appellant  cite  and  rely  upon  Frazler 
V.  Steenrod,  7  Iowa,  340,  Tl  Am.  Dec.  447. 
We  do  not  think  the  case  Is  In  point.  There 
a  guardian  made  application  to  the  court  for 
leave  to  sell  certain  described  real  estate  be- 
longing to  his  ward.  In  the  notice  of  the 
application  served  upon  his  ward  he  de- 
scribed real  estate  other  than  that  described 
in  tbe  application.  It  was  properly  held  that 
the  notice  was  wholly  insufficient  to  author- 
ize a  sale  of  lands  not  described  therein. 

We  may  now  turn  to  the  record  before  us, 
and  therefrom  ascertain  if  the  facts  and  cir- 
cumstances described  by  the  petition  are 
miffielent  to  make  oat  a  case  of  prejudice^ 


It  wUI  be  observed  that  plalntlCTa  came  to 
their  title  In  the  lands  through  the  death 
and  Intestacy  of  the  wife  and  mother.  The 
mortgage  was  there  then  resting  upon  socb 
lands,  and  the  same  was  properly  a  matter 
of  record.  Not  only  did  they  take  title  sub- 
ject to  the  lien  of  the  mortgage,  bat  they 
must  be  held  to  a  knowledge  of  its  termi 
and  conditions.  Moreover,  it  Is  affirmatiTely 
alleged  by  them  that  after  they  became  pos- 
sessed of  the  title  to  the  lands  the  plaintiff 
J.  B.  Fleming,  acting,  we  may  prraume,  on 
his  own  behalf  and  in  the  Interests  of  the 
estate  of  his  wife  and  of  his  wards,  went  to 
the  mortgagee,  and  procured  an  extension  of 
time,  binding  himself  personally  to  pay  the 
interest  on  the  mortgage  Indebtedness  la  con- 
sideration of  such  extension.  Plain  tigs 
knew,  of  course,  that  the  interest  was  not 
paid,  and  that  foreclosure  proceedings  would 
probably  follow  as  a  result  thereof.  Now. 
the  notice  apprised  them  that  they  were  be- 
ing sued  by  the  party  holding  the  mortsa^e 
on  their  lands  on  account  of  a  mortgage  1b- 
debtedness  Identical  In  amount  with  that  for 
wlilch  their  lands  were  holden,  and  tbat  a 
decree  of  foreclosure  was  prayed  for.  Is 
the  notice  the  lands  described  are  said  to 
be  In  Adair  county,  and  the  suit  was  brought 
in  Adair  county;  and.  had  such  notice  ac- 
tually come  Into  tbe  hands  of  plalntUIs,  they 
must  have  known  tbat  the  statement  of  the 
range  number  as  being  36  was  an  error. 
Now,  no  appearance  was  made,  and,  not 
only  Is  this  true,  but  for  a  period  of  over 
six  years  they  gave  no  attention  whatever  to 
tbe  matter  of  the  Indebtedness  to  which  they 
held  subject  by  making  payments  of  any 
portion  of  the  principal  or  interest.  They 
gave  no  attention  to  the  land  Itself  by  as- 
serting a  right  of  possession  thereof  or  by 
paying  taxes  thereon.  In  the  absence  of  any 
showing  to  the  contrary,  we  think  It  not  un- 
reasonable to  conclude  that  plaintiffs  were 
satisfied  to  let  the  lands  be  taken  to  pay 
the  Indebtedness,  and  that  instead  of  their 
being  misled  by  the  errors  In  the  notice,  the 
present  action  Is  the  result  of  afterthought 
Inspired  by  a  probable  Increase  In  valtte  of 
tbe  lands  and  by  Improvements  which  liaTe 
been  made  thereon. 

It  follows  from  what  we  bars  said  11»t 
the  decree  appealed  from  wu  warranted, 
and  it  Is  afiHrmed. 


OEMANSKY  t,  FITCH. 

(Supreme  Oornt  of  Iowa.    Oct  10,  1903.) 

VENDOR    AND    PURCHASER  —  COVENANT 
AGAINST  LIENS— COVENANT  AQAIN8T 
INCUMBRANCES— SPECIAL  AS- 
SES SH  ENT8— ST  ATUTBS. 

1.  Special  asBesementa  do  not  becrana  liens 
save  as  made  so  by  statutory  aotbraity. 

2.  Code,  S  S16,  enacts  that  after  a  oontract 
has  been  made  by  a  city  tor  a  street  Improve- 
ment, the  clerk  shall  file  with  the  county  au- 
ditor a  copy  of  the  notice  of  the  resolution  pro- 
vided for,  with  a  copy  of  pablication  thereof, 
together  with  a  ^g^^^that  o 
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rdinance  or  -rewhitlon  hai  directed  the  lm< 
rovemeat,  whereupon  all  Bpecial  tazea  for  the 
rnproTement  ahall  become  a  lien  from  the  date 
t  the  filing,  of  such  papers,  field,  that  the 
L«n  for  the  assessment  attaches,  by  vtrtue  ot 
he  statute,  at  the  time  that  the  papen  men- 
ioned  are  flied,  though  tbe  vork  naa  been 
reTiously  completed. 

3.  A  covenant  In  a  deed  against  incombrances 
oes  not  ioclude  a  charge  for  a  street  improve- 
lent  which  has  been  made,  though  the  lien 
heceof  has  not  attached. 

4.  A  coTenaot  In  a  deed  against  "liens  and 
ncumbrances"  Is  a  coTenant  "in  prsesenti," 
nd  does  not  relate  to  those  which  may  there- 
Tter  attach. 

5.  Where  a  deed  contains  a  corenant  to  de- 
pend against  all  'lawful  claims,"  the  phrase 
'la'wful  claims"  does  not  include  an  assessment 
or  a  street  improvement  which  has  been  made, 
int  the  lien  of  whlcl^haa  not  attached. 

Appeal  flt>m  District  Court,  Woodbrar 
Tonnty;  William  Hutchinson,  Judge. 

A-ction  for  damages  resultlDg  from  an  al- 
^ffod  breach  of  the  covenants  contained  In  a 
rnrranty  deed.  From  judgment  against 
ilm,  tbe  defendant  a^eals.  Reversed. 

KubtMiEd  ft  BnrgCM,  for  appellant  Sbull 
k  KarnBwortli,  .for  ai^ellee^ 

rjADD,  J,  The  defendant  was  owner  of 
at  9  of  block  7  In  Slonx  City,  and  on  the 
:243  day  of  January,  1900,  conveyed  it  to  the 
klHlntltr      warranty  covenanting  per- 

ect  title,  "free  and  clear  of  all  iiens  and  In- 
nmbrances,"  and  "to  warrant  and  defend  the 
itle  to  said  premise?  against  the  lawful 
■laims  of  all  persons  whomsoever."  Prior 
hereto,  in  September,  1899,  the  dly  coundl 
iflcl  ordered  tbe  construction  of  a  cement 
jdewalk  in  front  of  the  lot,  and.  as  the  own- 
r  did  not  build  It,  had  caused  It  to  be  con- 
tructed  In  November  of  that  year.   In  Au- 
:\tst  following,  the  council  assessed  tbe  cost 
^nlnst  the  lot,  and  a  transcript  of  the  entire 
■roceedlogs,  duly  certified  by  the  city  clerk, 
vas   filed  wltb  the  county  auditor.  Such 
ost  was  duly  entered  on  the  books  of  tbe 
nditor  and  treasurer  as  a  tax  against  the 
■remises.   Tbe  defendant  having  refused  to 
atlsfy  the  same,  the   plaintiff   paid  tbe 
mount  assessed,  being  $08.88,  Including  In- 
erest  and  penalties.    The  d^endant  de- 
mrred  to  a  petition  stating  these  facts.  The 
ourt  held  that  they  established  a  breach  of 
he  covenants  contained  In  the  deed,  and  ren- 
ered  Judgment  accordingly. 
It  la  to  be  noted  that  the  sidewalk  bad 
een    constructed  about  two  months  before 
be  execution  of  the  deed,  but  that  the  certl- 
ed   transcript  of  tbe  proceedings  was  not 
led   nntll  about  seven  months  aftmrarda 
rbe    regularity  of  the  proceedings  la  not 
nestioned,  and  tbe  sole  Isane  to  be  deter- 
alned  la  whether  llaUlity  tot  the  coat  of  the 
mproremnit  attacked  to  the  lot  prior  to  tbe 
xecution  of  the  deed.  Special  assessments 
o  not  become  Hens  save  as  bo  made  by  atatn- 
ory  authority.   Eagle  Mfg.  Go.  v.  City  of 
tavenport.  101  Iowa,  493,  70  N.  W.  707,  88 

f  t.  See  Comanti,  vol.  14.  C«nt  Dig.  H  US.  IM. 


L.  B.  A  480.  Formerly  they  became  nicfa 
when  the  work  began.  To  obviate  the  diffi- 
culty of  determining  by  parol  evidence  pre* 
cisely  when  this  happened,  and  In  order  to  In^ 
dicate  the  attachment  by  an  appropriate  rec- 
ord, section  816  of  the  Code  was  enacted, 
pointing  out  how  and  when  the  cost  of  such 
an  Improrement  might  be  made  a  lira  on 
the  abutting  property:  "After  a  contract  baa 
been  made  by  any  city  for  tbe  making  or  re- 
constmction  of  any  street  Improvement  or 
sewer,  the  clerk  shall  file  with  the  auditor  of 
tbe  county,  or  each  of  the  counties,  in  which 
said  city  is  situated,  a  written  or  printed  copy 
of  the  notice  of  the  resolution  provided  for, 
with  a  true  copy  of  the  proof  of  publication 
tliereof,  together  with  a  certificate  of  the 
clerk  that  an  ordinance  or  resolution  baa 
been  adopted  directing  the  making  or  recon- 
struction of  said  street  improvement  or  sew- 
er. Thereupon  all  special  taxes  for  the  cost 
thereof,  or  any  part  of  said  cost,  which  are 
to  be  assessed  or  levied  against  real  property, 
or  any  railway  or  street  railway,  together 
wltb  all  Interest  and  penalties  on  all  of  said 
asseHsments,  shall  become  and  remain  a  lien 
on  such  property  from  tbe  date  of  tbe  filing 
of  said  papers  wltb  the  county  auditor  until 
paid,  and  shall  have  precedence  over  all  oth- 
er llena  except  ordinary  taxes,  which  shall 
not  be  divested  by  any  judicial  sale;  but  such 
liens  for  street  improvements  In  case  of  abut- 
ting property  shall  not  cover  to  exceed  one 
hundred  and  fifty  feet  in  depth  from  the 
abutting  line.  Any  such  assessment  against 
a  railway  or  street  railway  shall  be  a  firat 
and  paramount  Hen  upon  track  thereof  within 
the  limits  of  the  city."  Doubtless,  if  the  Im- 
provement were  never  actually  made,  the 
proposed  lien  would  fall,  but  If,  after  being 
contracted  for,  the  work  la  completed,  it  will 
attoch,  and  relate  to  the  date  of  filing  with 
tbe  county  auditor  of  a  copy  of  tbe  notice  ot 
the  resolution  "ot  the  city  council,  with  a 
true  copy  of  the  proof  of  pabilcation  of  no- 
tice thereof,"  and  a  certificate  of  tbe  clerk 
that  a  resolution  or  ordinance  was  adopted 
directing  the  Improvement.  In  otber  words, 
upon  proof  of  record  In  the  auditor's  office 
that  everything  preliminary  to  tbe  actual  con- 
struction of  a  sidewalk  has  been  done  In  con- 
formity to  law,  the  lien  for  the  coat  Imme- 
diately attaches,  and  it  does  not  attach  un- 
til then,  even  though  the  walk  may  have  been 
built  long  before.  Why?  Because  the  stat- 
ute so  provides,  and  It  Is  conclusive.  By 
fixing  the  time.  It  Impliedly  declares  the  lien 
does  not  previously  attach.  The  council  did 
not  assess  tbe  cost  of  this  walk  until  August 
17,  1900,  and  the  certificates  were  not  filed 
until  September  22d  following.  Nothing  had 
been  done  before  the  execution  of  the  deed 
to  make  the  claim  against,  or  a  lien  or  In- 
cumbrance npon,  tbe  lot,  and  tbe  terms  of 
the  statute  exclude  the  Idea  that  tbe  Hen 
could  then  have  existed.   Cadmus  v.  Fngan 


75« 


96  N0BTHWE8TEBN  REPOBTBB. 


prior  to  aflBeeament  by  the  city  council  tt  was 
Dot  a  tax  against  the  land,  and.  If  not,  then 
It  coQld  not  amount  to  an  incnmbrsnce  there- 
on. IngallB  T.  Coobe,  21  Iowa,  &60.  Bat  the 
statute  fixes  the  filing  of  proper  peoot  with 
the  auditor,  rather  than  making  of  the  assess- 
ment, as  the  time  the  Hen  shall  attach,  and 
prior  thereto  It  did  not  constitute  an  Incom- 
brance  such  as  contemplated  by  the  cove- 
nants contained  In  the  deed.  TuU  t.  Roy- 
ston,  80  Kan.  617,  2  Pac.  866;  Eagte  Mfg. 
Co.  7.  City  of  Davenport,  supra.  See  Harper 
V.  Dowdney  (N.  Y.)  21  N.  E.  63;  8  Am.  & 
Eng.  Ency.  of  Law,  127. 

But  appellee  argues  that  the  right  to  hare 
the  cost  of  the  sidewalk  established  as  a  Hen 
was  an  incumbrance,  or,  at  least,  a  "lawful 
claim,"  against  the  property.  An  Incum- 
brance Is  "any  right  to,  or  interest  In,  land 
which  may  subsist  In  third  persons  to  the 
dlmhintlon  In  Talne  of  the  land,  though  con- 
sistent with  the  passing  of  the  fee  by  a  deed 
of  conveyance."  But  a  mere  possibility  of 
establishing  a  right  to.  or  interest  in,  land 
Is  not  within  this  definition.  The  covenant 
against  Hens  and  Incumbrances  Is  a  covenant 
in  prec^senti,  and  does  not  relate  to  those 
which  may  thereafter  attach.  If  broken  at 
all,  it  Is  broken  when  the  conveyance  Is  exe- 
cuted. Ingalls  V.  Cooke,  21  Iowa,  560;  Bar- 
low T.  Bank,  63  N.  T.  399,  20  Am.  Bep.  647. 
That  an  assessment  may  be  levied  and  an  In- 
cumbrance subsequently  created  by  follow- 
ing the  statutory  provisions  does  not  amount 
to  a  present  iDcumbrance.  Cadmus  v.  Fagan, 
supra. 

Appellee  further  argues  that  the  cost  was 
at  least  a  claim  against  the  property,  and 
therefore  within  "the  covenant  to  warrant 
and  defend  the  title  to  tiie  said  premises 
against  the  lawful  claims  of  aH  persons 
whomsoever."  But  the  "lawful  claims"  con- 
templated are  those  to  the  title  conveyed,  and 
not  to  mere  charges,  which  may  or  may  not 
be  established  as  liens  thereon.  Jones  on 
Real  Property.  «  892,  893;  Meservey  T. 
Snell,  M  Town,  222,  62  N.  W.  767,  58  Am.  St 
Rep.  391;  Leddy  v.  Bnos,  6  Wash.  247,  38 
Pac.  508,  34  Pac.  666;  Zabriskle  T.  Bauden- 
dlstel  (N.  J.  Cb.)  20  AO.  163. 

One  of  the  objects  of  the  Legislature  In  de- 
fining precisely  when  the  Hen  for  street  im- 
provements attach  to  the  abutting  iwoperty 
must  have  been  the  determination  ot  the 
Ual)illty  therefor  as  between  grantor  and 
grantee  in  such  a  deed,  and  we  perceive  no 
reason  for  not  giving  the  statute  full  ^ect 

Reversed. 


BRESCHEMIER  et  al.  v.  HOUSTON  et  al. 
(Supreme  Court  of  Iowa.    Oct.  10,  1903.) 

FRAUDtTLSNT  CONVEYANCES— BVIDBNC^ 
TRUSTS. 

1.  Defendant's  mother,  who  had  been  gra- 
tnltonsly  supported  by  defendant  and  her  hus- 
band for  several  years,  without  any  demand  or 
expectation  of  compensation,  conveyed  to  d»* 


fendant  certain  real  estate  In  ctnudderatkm  of 
one  dollar  "and  other  cnffldent  oonrido'Btioiis." 
Both  defendant  and  her  husband  had  been  In- 
solvent for  several  years,  but  were  engaged  in 
bnainess  which  was  transacted  first  in  ue  name 
of  one  and  then  In  the  name  of  the  other. 
The  hnsband  had  been  discharged  aa  a  bank- 
rupt, and  a  tew  days  thereafter  defendant 
transferred  the  property  to  him,  and  ahortb' 
thereafter  herself  applied  for  a  discharge  in 
bankruptcy.  Held,  that  the  conveyance  by  de- 
fendant to  her  husband  was  fraodnlent  as  to 
her  creditors,  and  was  not  in  execution  of  a 
trust  to  convey  the  property  to  the  huatmnd  in 
satisfaction  of  the  expenses  incurred  In  caring 
for  defendant's  mother. 

Appeal  from  District  Court,  Can  County; 
N.  W.  Macy,  Judge. 

This  action  was  commenced  by  the  firm 
of  Officer  &  Pusey  to  rAover  judgment  up- 
on a  promissory  note  executed  by  the  de- 
fendants, who  are  husband  and  wife.  Joint- 
ly. The  defendant  W.  W.  Houston  appear^ 
ed,  and  pleaded  a  discharge  In  bankruptcy. 
On  trial  Judgment  was  rendered  In  favor  of 
said  plaintiffs  against  the  defendant  L.  F. 
Houston  for  the  amount  doe  on  said  note 
and  for  costs  of  suit.  Tbe  defendant  W.  W. 
Houston  obtained  a  Judgment  in  his  favor 
for  costs.  Thereafter  said  plafntiffs  filed  i 
sui^lemental  petition  setting  forth  that  whik- 
indebted  to  plaintiffs  on  said  note,  and  be- 
.fore  the  date  of  said  Judgment,  the  defendant 
L.  F.  Houston,  being  the  owner  of  lot  1 
and  the  north  half  of  lot  2,  block  132.  At- 
lantic, Iowa,  conveyed  the  same  to  her  ho»- 
band  and  codefendant,'W.  W.  Hotiaton;  that 
at  the  time  of  said  conveyance  said  L.  K 
Houston  was  largely  Indebted  and  insolvent: 
that  said  conveyance  was  without  considen- 
tlon,  and  was  made  with  Intent  on  the  part 
of  both  defendants  to  delay  and  defraud 
her  creditors,  among  whom  were  plaintiffs. 
The  prayer  Is  that  said  conveyance  be  set 
aside,  and  that  said  real  estate  be  subjected 
to  the  payment  of  plaintiffs'  Judgment.  Tbe 
defendants  answered,  denying  want  of  cod- 
slderation,  and  denying  the  fraud  alleged: 
pleading  that  at  tbe  time  of  said  convey- 
ance only  tbe  legal  title  to  the  property  was 
vested  in  U  F.  Houston,  the  defendant  Vt. 
W.  Houston  being  tbe  beneficisl  owner  there- 
of; and  that  the  execution  of  said  convey- 
ance was  simply  the  aecntion  of  tiie  trust 
with  which  she  had  theretofore  been  char- 
ged. Before  trial  the  pialntith  Ofl3cer  & 
Pusey  became  Insolvent,  amd  the  preseai 
plaintiffs,  receivers  of  said  firm,  were  substi- 
tuted in  their  stead.  The  cause  was  tried 
as  in  equity,  and  there  was  a  decree  in  fa- 
vor of  plaintiffs  as  ^myed.  Tbe  defendants 
appeal.  Affirmed. 

De  Lano  ft  Meredith  and  N.  T.  Qnmuey. 
tor  ss^llantB.  WUlard  ft  WUlard,  for  ap- 
pellees. 

FEB  ODBIAM.   The  property  in  questioo 
was  owned  by  Mrs.  Both  A.  Fitch  up  tr 
August  22,  1896,  when  she  conveyed  to  bet 
daughter  Mrs.  HoaBt(S;,-d«tmlant  in  this  . 
action.  The  'Md^MiWSied  In  tbe  I 
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deed  la  |l  and  otber  sufficient  considerationB. 
Tbe  drcumatancee  of  the  making  of  the  deed 
may  be  fairly  stated  as  follows:  Mrs.  Fitch 
was  old  and  feeble,  and  for  a  number  of 
years  had  made  her  home  wltb  the  defend- 
ants. She  had  a  limited  amount  of  otber 
property,  and  from  the  property  In  ques- 
tion she  received  a  small  rental.  The  de- 
fendants made  no  charge  against  her  for 
support,  and  furnished  her  means  with  which 
to  travel,  etc.,  when  her  own  were  insuffi- 
cient It  may  also  be  stated  In  this  connec- 
tion that  defendants  continued  to  support 
her  after  the  execution  of  the  deed  down  to 
the  time  of  her  death,  and  they  paid  all  the 
expenses  of  her  last  sickness  and  funeraL 
No  request  or  demand  was  ever  made  upon 
Mrs.  Fitch  for  compensation  or  a  return  of 
any  of  the  moneys  furnished  her.  On  her 
part  the  execution  of  the  deed  was  unso- 
licited and.  voluntary;  she  said  she  wanted 
her  daughter  to  have  the  property;  that  this 
was  her  wish,  and  such  had  been  the  wish 
of  her  husband,  the  father  of  Mrs.  Houston, 
who  had  died  some  years  previously;  that 
she  also  wanted  W.  W.  Houston  to  be  com- 
pensated for  all  his  trouble  on  her  account, 
as  well  88  reimbursed  for  the  moneys  ad- 
vanced to  her  or  paid  out  for  her  benefit. 
The  title  to  the  property  remained  In  Mrs. 
Houston  until  March,  1899,  when  the  con- 
veyance was  made  by  Mrs.  Houston  to  her 
busl)and.  Both  defendants  had  been  Insolv- 
ent Cor  years,  the  amount  of  the  Indebted- 
ness outstanding  against  each  being  very 
heavy.  What  business  had  been  done  by 
them  was  done  first  in  the  name  of  one  and 
then  In  the  name  of  the  other.  It  is  rea- 
sonably clear  that  both  contributed  to  the 
expense  of  the  support,  etc,  of  Mrs.  Fitch. 
Defendant  W.  W.  Houston  was  discharged 
as  a  bankrupt  a  few  days  before  the  deed 
was  made  to  him  by  his  wife,  and  shortly 
thereafter  Mrs.  Houston  made  application  to 
the  bankruptcy  court  for  a  discharge. 

It  is  unnecessary  to  further  present  the 
evidence.  We  think  it  sufficient  to  say  that 
in  our  opinion  all  that  bad  been  done  for  Mrs. 
Fitch  prior  to  the  making  of  the  deed  was 
Intended  to  be  gratoltous.  This  Is  also  true 
in  respect  of  what  was  done  thereafter.  It 
Is  possible  that  the  fact  of  the  execution  of 
the  deed  inflnenced  the  conduct  of  defendants 
In  some  degree,  but  we  tbluk  the  mother 
would  have  been  cared  for  by  them  not- 
withstanding such  deed.  That  W.  W.  Hoiw- 
ton  did  not  r^ard  himself  In  the  light  of  a 
creditor,  or  as  having  any  beneficial  Interest 
Id  the  property,  fairly  appears  from  his  own 
testimony,  and  this  conclusion  Is  confirmed 
by  the  fact  that  he  did  not  schedule  any 
such  claim  or  Interest  as  part  of  his  assets 
In  tbe  bankruptcy  court.  The  deed  to  him 
from  his  wife  was  voluntary,  and  no  actual 
consideration  passed  between  them.  Such 
being  the  circumstances  presented,  there  Is 
no  merit  in  the  argument  that  Mrs.  Houston 
a  tmstM  for  the  benefit  of  her  husband, 


and  that  the  conveyance  made  was  In  execn- 
tlon  of  her  trust.  We  conclude  that  what 
was  Intended  was  to  avoid.  If  possible,  a 
taking  of  the  property  in  satisfaction  of  tbe 
debts  outstanding  against  Mrs.  Houston 
This  was  the  view  taken  by  the  trial  court, 
and,  inasmuch  as  we  share  therein,  It  fol- 
lows that  the  decree  must  be  and  It  ia  'af- 
firmed. 


PAULUS  V.  REBD. 

(Supreme  Coart  of  Iowa.   Oct.  12,  10<^.) 

BQUITY  —  CONTSTANCB  BY  INCOHPSTBNT  — 
CONVBTANCB  TO  WIFB— TRUST  —  BNFORCB- 
HENT— DEEDS— CONSIDERATION  —  LOTS  AMD 
AFFECTION. 

1.  The  consideration  of  love  and  affection  will 
support  a  deed  from  hnsband  to  .wife,  no  rights 
j  of  third  persona  intervening. 
I     2.  In  an  action  by  the  guardian  of  an  Incom- 
I  petent  to  set  aside  his  conveyance  because  of 
I  onsoundnesa  of  miod  at  the  time  of  the  convey- 
ance the  burden  is  on  him  to  show  such  mental 
condition. 

3.  Mere  wealiness  of  mind,  without  fraud  or 
undue  influence,  Is  inanfflcient  to  invalidate  a 
conveyance. 

4.  In  order  to  show  a  conveyance  invalid  on 
the  ground  of  mental  Incapacity  it  is  oot  neces- 
sary to  show  lUEanity  or  idiocy,  but  a  mental 
deficiency  justifying  a  conclnsi<ni  that  the  gran- 
tor did  not  exercise  d^berate  judgment  is  mat- 
ficient. 

6.  If  a  conveyance  has  bera  obtained  through 
the  relation  of  trust  and  confidence  between 
bosbond  and  wife,  and  the  grantor  la  of  weak 
mind,  and  there  Is  manifested  a  disposition  to 
so  manage  tbe  property  as  to  deprive  the  gran- 
tor of  all  interest  or  benefit  therein,  the  courts 
will  interfere  and  arrest  the  wrongful  disposi- 
tion of  tbe  property. 

6.  During  childhood  a  man  was  partially  deaf 
and  dumb  and  blind,  and  his  mentality  such  as 
to  preclude  edncatlon.  He  married  a  young  and 
strong  woman,  who  took  control  of  ail  his  busi- 
ness matters,  and  on  a  sale  of  hie  lands  tbe 
consideration  paid  was  invested  in  other  lands, 
and  title  taken  in  her  name,  and  thereafter  she 
died.  Held,  that  in  a  suit  between  his  euardlan 
and  her  father,  claiming  an  Interest  In  the  lands 
under  the  statute  of  descent,  the  prindple  of  an 
implied  trust  in  favor  of  the  husband  was  ap- 
plicable, and  equity  would  declare  that  defend- 
ant had  no  equities  in  tbe  property. 

Appeal  from  District  Cour^  Montgomery 
County;  N.  W.  Macy,  Judge. 

Action  in  equity  by  plalntlCC,  as  guardian 
of  Tunis  Van  Horn,  a  person  of  unsound 
mind,  praying  that  his  said  ward  be  decreed 
to  be  the  owner  In  fee  simple  of  certain  real 
estate,  that  the  defendant  be  decreed  to 
have  no  right  or  title  thereto,  and  that  title 
be  quieted  in  said  Tunis  Van  Horn.  There 
was  a  decree  In  favor  of  plalntltf,  and  de- 
fendant appeals.  Affirmed. 

B.  C.  Gibbs  and  R.  W.  Reeson,  for  appel- 
lant J.  M.  Jnnkln  and  Ralph  Pringle,  for 
appellee. 

RISHOP.  a  J.  '  At  the  time  of  tbe  trial 
Tunis  Van  Horn  was  about  42  years  of  age. 
Some  years  ago  the  father  of  said  Tunis  con- 
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reyed  to  him  a  farm  constating  of  180  acres. 
This  was  done,  as  testified  to  by  the  mother 
of  Tunis  (the  father  now  being  dead),  that 
he  might  have  something  for  his  support,  to 
take  care  of  himself.  There  was  no  other 
consideration.  A.  short  time  thereafter,  and 
about  10  years  ago,  Tunis  married  Sarah 
Reed,  a  daughter  of  the  defendant,  then  a 
young  woman  of  alKtut  24  years  of  age.  They 
went  to  live  ti^ther  upon  the  farm.  Dur- 
ing the  period  of  their  residence  there  a  deed 
of  the  farm  was  executed  by  Tunis  to  his 
wife.  In  18D9  this  farm  was  sold,  both  wife 
and  husband  joining  Id  the  deed,  and  there 
was  realized  from  the  sale  thereof  the  sum 
of  f 4,000  In  cash.  Some  $3,000  of  said  sum 
was  then  Invested  In  the  land  In  controversy, 
the  title  being  taben  In  the  name  of  the  wife. 
In  1900  said  Sarah  Van  Bom  died,  intestate, 
and  -without  Issne^  She  left  surviving  her 
the  said  Tunis,  her  husband,  and  the  defend- 
ant,  her  father,  as  her  only  heirs  at  law.  The 
defendant  makes  claim  to  be  the  owner  of 
an  undivided  one-half  the  real  estate  in  con- 
troversy, and  this  action  Is  brought  to  cut 
off  and  bar  any  such  right  or  eanity  there- 
in. The  action  Is  based  upon  the  aU^atlon 
that  at  all  the  tlmea  In  qnestlon  the  said 
Tunis  was  of  feeble  and  unsound  mind,  and 
wholly  incapable  of  transacting  business  and 
executing  papers,  and  incapable  of  under- 
standing or  comprehending  the  force  or  ef- 
fect of  his  acts  and  transactions;  that  this 
was  known  to  his  said  wife;  and  that  she 
paid  no  consideration,  valuable  In  character, 
for  the  property  conveyed  to  her.  The  an- 
swer of  the  defendant  presents  no  Issue  of 
fact  save  as  to  the  alleged  mental  condition 
of  said  Tunis.  That  there  was  no  considera- 
tion, valuable  in  character,  passed  between 
Tunis  and  hla  wife,  is  of  Itself  immaterial. 
It  la  elementary  that  the  consideration  of 
love  and  affection  will  support  a  deed  made 
by  a  husband  to  bis  wife,  there  being  no 
rights  of  third  persons  Intervening.  Mercer 
V.  Mercer,  29  Iowa,  6Sa  So,  too,  the  law 
presumes  every  man  to  be  sane,  and  to  un- 
derstand the  nature  and  effect  of  his  acta 
and  transactions.  The  burden  was  upon  the 
plaintiff,  therefore,  to  establish  the  fact  of 
unsoundness  of  mind  existing  at  the  time  the 
deed  of  the  farm  was  made  to  the  wife,  and, 
failing  In  this,  the  defendant  is  entitled,  as 
under  the  statnte  provided,  to  an  Interest  In 
the  real  estate  of  which  hla  daughter  died 
seised.  It  is  to  be  observed  that  fraud  or 
undue  Influence  is  not  alleged  In  terms;  tho 
averment  made  is  simply  that  the  deed  was 
made.  Now,  mere  weakness  of  mind  alone, 
without  fraud  or  undue  Influence,  is  not  suf- 
flclent  to  invalidate  a  conveyance,  and  this 
has  been  repeatedly  held.  Campbell  v. 
Campbell,  SI  Iowa,  713,  2-  N.  W.  511;  Bur- 
gess V.  Pollock,  63  Iowa,  273,  5  N.  W.  179. 
36  Am.  Rep.  218;  Elwood  v.  O'Brien,  105 
Iowa,  241,  74  K.  W.  740.  On  the  other  hand, 
no  one  will  contend  that  the  contract  of  a 
person  of  unsound  mind,  amounting  In  a 


practical  senae  to  imbedltty,  should  be  up- 
held. But  It  is  not  necesaary.  In  order  to 
defeat  a  contract,  that  weakness  ot  mind 
amounting  to  positive  Idiocy  or  insanity  be 
shown.  If  It  appears  that  there  is  a  mental 
deficiency  so  marked  as  that  the  concIusUm 
Is  Justified  that  the  party  has  not  exerdsed 
any  deliberate  judgment  concemizv  the 
transaction  tn  question,  Imt,  on  the  contrary, 
has  been  simply  as  putty  In  the  bands  of  i 
stronger  wUl,  then  it  cannot  be  said  tint 
a  contract  has  been  executed.  A  vital  ele- 
ment la  lacking,  In  that  there  cannot  tbeo 
be  said  to  have  been  any  meeting  of  minds. 
Out  of  such  a  transaction  there  Is  presented 
the  product  of  but  one  mind.  Kow,  we  take 
it  that  in  the  case  of  a  conveyance  b;  i 
husband  to  bis  wife,  or  from  the  wife  to  the 
husband,  the  grantor  being  weak  mlod. 
and  a  controversy  thereafter  arises  between 
them  or  those  representing  them,  the  coorts 
will  scan  the  transactitHi  very  closely  to  dis- 
cover the  animus  with  which  the  contract 
was  brought  about  And  if  it  shall  appeu 
that  the  rights  and  Interests  of  the  grantor 
are  intended  to  be  and  are  being  fairly  sab- 
served,  the  court  may  go  further  In  uphold- 
ing the  conveyance  than  would  be  vrairanted 
in  a  case  presenting  simply  an  ordinary  bun- 
ness  transaction  with  a  stranger.  The  rea- 
sons therefor  will  readily  sum:est  themselves 
to  the  mind,  and  need  not  here  be  dwelt 
upon.  On  the  other  hand.  If  a  conveyance 
has  been  obtained  through  the  relatlMi  of 
trust  and  confidence  which  presumably  ex- 
ists between  husband  and  wife,  and  there  Is 
manifested  a  disposition  -to  so  manage  or 
dispose  of  the  property  as  to  deprive  the 
grantor  of  all  interest  therein  or  ben^ts 
therefrom,  the  courts  should  and  win  be 
swift  to  interfere  and  arrest  the  vrronsftil 
disposition  of  the  property.  "Contracts  made 
between  persons  snstainlng  relations  of  trast 
and  confidence,  where  It  appears  that  the 
stronger  and  controIUng  mind  has  obtained 
a  conveyance  of  property,  are  Jealously 
watched  and  guarded  by  courts  of  eqni^, 
and  set  aside,  unless  the  ben^ciax7  shows 
the  bona  fides  of  the  transaction."  Spaigor 
V.  Hall,  62  Iowa,  498,  17  N.  W.  743;  Earhart 
r.  Holmes,  Vt  Iowa,  619,  66  N.  W.  898.  In 
either  case  many  of  the  snlwtantlai  element 
of  a  trust  are  to  be  found,  and  the  principles 
which  And  application  in  cases  where  a  trust 
is  declared  opon  must  be  taken  Into  acconnt 
largely  in  arriving  at  a  conclusion.  If  gooil 
faith  and  fairness  dominate  the  transaction, 
and  no  equities  appear  to  dictate  otherwise, 
such  a  conveyance  may  well  be  snstalnetl: 
otherwise  it  should  be  set  aride.  So.  too,  we 
think  a  case  might  be  presented  where  sndi 
a  conveyance  should  be  set  aside,  even 
though  It  appear  tha^  as  between  the  par- 
ties themselves,  there  was  no  frand  or  had 
faith.  Take  the  case  of  a  transfer  of  prop- 
erty by  a  husband  to  h}s  vrlfe,  tlie  former 
being  confess^j^M@toMW  the  a^ 
parent  object  of  me  traiwier  being  to  make 
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certain  that  the  property  would  be  properly 
preservecU  cared  (or,  and  managed  In  the 
tnterosts  of  the  family  (the  husband,  of 
couree,  included),  now  certainly  the  trust 
principle  could  be  Invoked  as  a  barrier  to 
prevent  existing  creditora  of  the  wife  from 
seizing  upon  the  property  and  appropriating 
the  same  in  payment  of  their  debts.  So, 
too.  she  might  not  transfer  sach  property 
In  payment  of  her  individual  indebtedness,  to 
the  extent,  at  least,  of  interfering  with  the 
purpose  for  which  the  transfer  to  her  was 
made.  Nor  could  she  put  the  property  be- 
yond reach  of  a  court  of  equity  by  making 
an  absolute  transfer  thereof  to  a  stranger, 
whatever  may  have  been  her  real  intentions 
in  so  doing.  The  rights  of  an  innocent  pur- 
chaser  for  value  would  undoubtedly  be  pro- 
tected, but  the  disposition  of  the  fund  would 
be  subject  to  the  control  of  the  court  Now, 
we  are  unable  to  see  why  like  principles 
should  not  have  application  where  it  Is  made 
to  appear  that  the  evident  purpose  of  a  trans- 
fer has  been  Interrupted  or  frustrated  by 
acddeDt,  and  In  this  connection  we  may  term 
death  an  accident,  when  It  Is  not  anticipated 
In  reason  that  It  will  probably  intervene  to 
destrt^  the  purposes  of  the  transfer. 

Coming  back  now  to  the  case  before  us,  If 
tbe  evidence  falls  to  establish  a  want  of 
mental  capacity  on  the  part  of  Tunis  Van 
Horn  to  make  the  deed  in  question  under- 
fltandlngly  and  comprehending  the  legal 
force  and  effect  thereof  In  a  reasonable  de- 
gree, then  we  may  dismiss  the  case  from 
any  further  consideration.  If,  on  the  other 
hand,  It  should  be  said  that  the  evidence  dis- 
closes a  total  want  of  capacity,  the  relief 
prayed  for  by  plaintiff  sbould  be  granted  as 
a  matter  of  course.  But  the  facta,  as  dis- 
closed by  the  record,  lie  along  between  the 
two  extremes.  These,  In  brief,  appear:  Dur- 
ing childhood  Tunis  was  afflicted  with  a 
disease  which  left  him  shattered  In  body  and 
mind.  He  was  partially  deaf  and  dumb  aud 
blind.  His  mental  faculties  were  so  far  de- 
ranged that  education  was  Impossible,  and 
he  thus  grew  up  having  a  more  or  leas  im- 
perfect knowledge  and  comprehension  of 
common  things,  and  of  such  only,  and  with  a 
very  limited  capacity  for  the  association  of 
Ideas,  or  to  reason  from  cause  to  effect.  He 
was  a  charge  upon  his  parents;  capable  of 
attending  to  minor  duties,  but  not  trusted  In 
matters  Involving  responsibility.  It  was  not 
expected  he  would  ever  marry,  and  his  par- 
ents opposed  his  marriage  when  It  did  take 
place.  The  woman  he  married  was  young 
and  healthy.  She  had  known  Tunis  for  many 
years,  and  was  fully  advised  of  his  defective 
pbyslcal  and  mental  condition.  There  Is  no 
Riggestlon  that  she  was  herself  feeble-mind- 
ed; and.  If  she  took  pecuniary  considers  tloos 
Into  view  In  contemplating  marriage  with 
Tunis,  such  was  perfectly  known  to  her 
alone.  Suffice  it  to  say,  she  at  once  took 
full  and  oomi^te  control  of  all  business  mat- 
tm,  and  conducted  the  same  In  her  own 


name,  and  according  to  her  own  notions, 
down  to  the  time  of  her  death.  To  our 
minds,  the  conclusion  Is  Irresistible  that  on 
her  part  she  took  the  view  that  she  was 
capable  of  conducting  their  affairs  and  that 
her  husband  was  not;  that,  Inasmuch  as  she 
had  taken  upon  herself  the  burden  of  his 
care,  It  was  better  that  she  would  have  fuli 
dominion  over  the  property,  title  thereto  in- 
cluded. It  is  equally  conclusive  that  he  had 
sense  enough  to  recogn^e  her  strength  and 
bis  own  weakness,  and  that,  without  ques- 
tion or  protest,  he  acquiesced  In  her  com- 
plete domluancy.  To  such  a  case,  surely,  the 
principle  of  an  Implied  trust  to  which  we 
have  made  reference  Is  applicable.  Had  she, 
in  her  lifetime,  made  a  conveyance  of  an 
undivided  one-half  interest  In  the  farm  as 
a  gift  to  her  father,  no  matter  what  may 
have  been  the  motive  which  prompted  it, 
such  could  not  have  found  toleration  in  a 
court  of  equity.  No  more  can  it  be  tolerated 
because  the  gift.  Instead  of  coming  by  a  di- 
rect conveyance,  la  accomplished  by  her  un- 
expected death. 

We  conclude  that  equity  requires  that  the 
property  In  question  should  be  preserved  for 
tbe  benefit  of  the  ward  of  plaintiff,  and  that 
the  defendant  has  no  equltiM  therein.  The 
decree  was  therefore  right,  and  It  Is  affirmed. 


SAUER  V.  NEHLS  et  al. 
(Supreme  Court  of  Iowa.    Oct.  10,  1903.) 

HBFORMATION  t)P  INBTRUMENTS— MISTAKE- 
PROOF— CONTRACTS  —  BNFORCBMENT  ~  EQ- 
UITT—WITNBSSBS-TRANSACTION  WITH  DB- 
CEA8BD. 

1.  Notes  and  a  mortgage  securing  them  ab- 
solute in  form  will  not  be  reformed  in  equity 
on  the  ground  of  mistake,  unless  the  proof  of 
such  mistake  Is  clear  and  satisfactory. 

2.  Where  a  father  agreed  that.  If  his  son 
would  purchase  certain  land,  be  would  advance 
to  the  son  the  sum  of  $2,000,  on  which  he 
should  pay  interest  at  the  rate  of  6  per  cent 
per  annum  during  the  father's  life,  and  that 
nothing  further  should  be  demanded  thareon, 
such  agreement  will  be  enforced  in  equity  aft- 
er the  father's  death. 

S.  In  an  action  to  have  a  certain  mortgage 
given  by  plaintiff  to  his  father  reformed  and 
canceled  after  tbe  father's  death,  plaintiff  was 
not  a  competent  witness  as  to  the  agreement 
with  his  father  to  the  effect  that  plaintiff  was 
only  to  be  required  to  pay  interest  on  the  loan 
during  the  father's  life,  and  that  It  should 
be  canceled  on  his  death. 

Appeal  from  District  Court,  Buchanan 
County;  A.  S.  Blair,  Judge. 

The  plalntUf  Is  the  son  of  Henry  Sauer,  de- 
ceased. He  alleges  that  In  1900  his  father 
advised  him  to  purchase  a  farm  adjoining 
land  then  owned  and  occupied  by  the  plain- 
tiff, and  promised  that  If  he  would  do  so, 
he  would  advance  him  |2,000  of  the  purchase 
price,  upon  which  the  plaintiff  should  pay 
him  interest  at  the  rate  of  6  per  cent  per 
annum  during  bis  life,  and  that  nothing  fur- 
ther should  ever  be  demanded  thereon.  The 
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plaintiff  bought  the  land,  and  at  tbe  time  of 
the  porchase  hla  father  furnished  him  $1,800 
of  tbe  purchase  price,  and  the  plaintiff  and 
his  wife  executed  and  delivered  to  him  three 
notes  of  $600  each,  and  a  mortgage  on  the 
land  so  bought,  secnring  said  notes.  Tbe 
notes  were  executed  the  23d  of  June,  1900, 
are  In  the  usual  form,  and  promised  to  pay 
absolutely  the  sums  for  which  tbey  were 
given  In  six,  seven,  and  eight  years  after 
date.  The  mortgage  is  also  In  the  nsnal 
form,-and  without  special  conditions.  On  tbe 
30tb  day  of  July,  1900,  tbe  plaintiff  executed 
and  delivered  to  bis  father  another  note  of 
$75,  due  la  12  months,  with  the  same  rate  of 
Interest.  This  action  Is  in  equity,  asking  tbe 
^reformation  of  tbe  notes  and  mortgage,  and 
that  they  be  canceled  and  held  for  naught. 
There  was  a  trial,  and  a  Judgment  dismissing 
tbe  plalntlfTs  action.   He  aiHpeals.  Affirmed. 

H.  W.  Holnun,  for  appellant  B.  B.  Has- 
ner  and  Raiuier  A  Breiett  for  appellees. 

8HBRWIN,  J.  There  is  no  serious  con- 
flict between  counsel  as  to  tbe  law  applicable 
to  this  case,  and,  If  tbe  contract  alleged  were 
proven  with  that  degree  of  certainty  required 
in  cases  of  this  kind,  tbe  plaintiff  would  un- 
doubtedly be  entitled  to  the  relief  asked. 
Tbe  notes  and  the  mortgage  are  absolute  In 
form,  and  are  presumed  to  contain  tbe  whole 
agreement  between  the  parties;  hence  parol 
evidence,  though  admissible  In  equity  for  the 
purpose  of  ascertaining  the  true  agreement, 
mast  afford  clear  and  convincing  proof  of  an 
agreement  other  than  tbat  expressed  In  tbe 
writing.  A  written  agreement  can  only  be 
reformed  upon  clear  and  satisfactory  evidence 
of  fraud  or  mistake,  and  the  record  before  us 
Is  wholly  insufficient  to  warrant  a  finding 
that  the  notes  and  tbe  mortgage  were  not 
executed  precisely  aa  it  was  understood  and 
agreed  tbey  shonld  be,  and  the  trial  court 
was  clearly  right  In  refaslag  to  reform  tbem. 
This  Is  conceded  by  the  appellant  in  his  re- 
ply argument  where  be  says  that  he  makes 
no  claim  tbat  tbe  notes  were  to  be  written 
differently.  Though  the  notes  may  not  be 
reformed,  it  Is  undoubtedly  true  that.  If  tbe 
agreement  claimed  was  actually  made,  and 
thereunder  tbe  notes  and  tbe  mortgage  were 
to  be  canceled  upon  tbe  death  of  tbe  father, 
equity  would  carry  out  such  an  agreement. 
But,  to  warrant  tbe  cancellation  of  the  writ- 
ten,agreement  of  a  party,  tbe  evidence  upon 
which  it  Is  done  must  be  as  clear  and  satis- 
factory to  the  mind  of  the  chancellor,  as  must 
that  upon  which  a  reformation  of  a  contract 
is  based.  Tbe  plaintiff  was  not  a  competent 
witness  as  to  the  agreement  with  hts  father, 
and  the  testimony  upon  which  he  rests  his 
case  consists  of  statem^its  made  by  the  de- 
ceased, long  before  the  purchase  of  tbe  farm 
by  the  plaintiff,  that  he  was  going  to  give 
the  plaintiff  $2,000  to  buy  it  with,  and  that 
all  tbat  tbe  plaintiff  would  have  to  do  would 
be  to  pay  Interest  thereon  as  Icmg  as  tbe  de- 
ceaand  lived,  and  tbat  be  would  "make  It  all 


straight  when  be  died.**  After  fhe  money 
was  furnished  tbe  plaintiff,  the  deceased  stat- 
ed that  be  wouid  cancel  tbe  notes  "after  he 
Is  dead."  The  entire  evidence  satisfles  as 
tbat  there  was  no  gift  or  advancement  to  tbe 
plaintiff  of  tbe  money  so  famished  to  bim. 
but  tbat  his  father  may  have  contemplated 
providing  therefor  In  his  will,  reserving  tbe 
absolute  right  to  do  so  or  not  He  bad  at 
different  times  deeded  valuable  lands  to  his 
several  sons,  and  in  his  will  he  provided  for 
bis  several  daughters. 

We  reach  the  conclaslon  that  the  irialntUTs 
proof  does  not  sustain  Us  dslni*  uid  tbe 
judgment  la  affirmed. 


JOHNSON,  LANE  *  CO.  v.  NASH- 
WBIOHT  GO. 

(Supreme  Court  of  Iowa.    Oct  10,  1003.) 

JUDGMENTS  —  DEFAULT  —  VACATION  —  FRAUD 
— PROCEDURH-OBPBN8BS  —  CX>UNTBBCLAIM3 
—  STATSHBHT  —  BURDEN  OF  PROOF  —  KVI- 
DENGB. 

1.  McClain's  Code,  S  4091,  providea  that, 
where  a  final  judgment  has  been  rendered,  the 
district  court  may,  after  tbe  term  at  which 
the  same  was  nwdered,  vacate  or  modify  it.  or 
grant  a  new  trial  for  fraud  practiced  in  obtain- 
ing  the  same.  Section  4094  declares  that  sneh 
relief  may  be  had  by  petition,  and  section  4tJU5 
provides  tbat  tbe  proceedings  shall  be  the  same 
as  in  ordinary  actions.  Held,  that  a  proceeding 
to  vacate  a  judgment  under  such  sections  aboold 
he  by  petition  entitled  in  the  original  action,  and 
not  by  a  suit  in  equity. 

2.  On  an  application  to  vacate  a  indgment 
agabut  a  defendant  by  default  tor  nand.  as 
authorised  by  Code,  S  4091  et  seq.,  the  boiden 
of  proof  of  fraud,  and  that  defendant  has  a 
good  defense  to  the  action,  is  on  him. 

8.  Plaintiff's  attorney  agreed  with  defendant's 
attorney  that  he  wonld  not  take  a  default  after 
the  filing  of  a  snbstitnted  petition  until  be  had 
advised  the  latter  of  his  having  filed  sDcb  peti- 
tion and  his  intentioii  to  take  the  default  if  do 
answer  was  filed.  The  substituted  petition  was 
filed  March  14.  1900,  and  notice  thereof  was 

SEven  to  B.,  a  member  of  the  firm  of  Sw  &  B.. 
efendant's  attorneys.  On  May  ITtb  an  order 
was  entered  requiring  an  answer  by  May  25th. 
and  default  was  taken  for  want  of  an  answer 
on  May  Slst  About  tbe  tiqie  notice  was  eiren 
of  the  filing  of  the  substituted  petition,  B.  re- 
tired from  the  firm  and  from  active  baeineffi, 
his  place  being  taken  by  one  M.,  who  plain- 
tiff proved  had  full  knowledge  of  the  case,  and 
was  present  In  the  courtroom  when  tbe  defanlt 
was  taken;  but  M.  testified  that  he  paid  no 
attention  to  the  business  of  the  old  firm,  ex- 
cept as  requested  by  S.,  who  testified  tJomt  be 
was  never  notified  concerning  the  filing  of  the 
petition.  BeU,  that  auch  evidence  was  insafil- 
cient  to  Bhow  that  the  default  Was  fnudo- 
lently  taken. 

4.  McClabi's  Code.  I  4091.  reqniring  an  ap- 
plication for  the  vacation  of  a  Judgment  there- 
under to  set  forth  matters  constituting  a  de- 
fense  to  the  action  if  the  part;  applying  is  tite 
defendant,  is  not  satisfied  by  a  proposed  answer 
containing  a  mere  general  denial. 

5.  Where  a  connterclaim  pleaded  In  a  pro- 
pospd  un-iwer  in  a  proceeding  to  set  aside  a  dp- 
fault  jndgnii^nt  for  fraud  did  not  appear  to 
be,  in  effect,  a  defense,  and  It  was  not  clear 
that  the  items  thereof  were  proper  subjects  of 
a  counterclaim,  the  filing  thereof  did  not  con- 
stitute a  compliance  with  <!ode<.S~jl09U  reqnir- 
ing an  applfcati^itii^diKe^::^£j^^dipiiSBt 
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againBt  a  defeodaot,  to  state  matters  conctl- 
tnting  a  defense  to  the  action. 

0.  Wbere,  on  an  application  to  set  aside  a  de- 
fault jadgment,  the  only  evidence  that  defend- 
ant had  a  defense  to  the  action  was  a  state- 
ment of  defendant's  attome;  that,  in  Ms  opin- 
ion, defendant  bad  a  good  and  complete  defense 
to  the  action  and  a  good  counterclaim,  without 
any  facts  stated  conatitutiiig  a  defense,  it  was 
insofSdent  to  JoBtlfy  a  Tacatlon  of  the  judg- 
ment. 

Appeal    from    District    Court,  Mahaifca 

County;  John  T.  Scott.  Judge. 

The  Nash-Wright  Company  brought  an  ac- 
tion in  the  district  court  of  Mabaska  county 
against  Johnson,  Lane  ft  Co.,  to  recover 
¥200.  balance  due  on  account,  which  account, 
as  it  appears^  showed  debits  of  about  $7,000 
fOr  money  advanced.  Interest  thereon,  and 
commissions,  and  credits  of  about  $6,800,  for 
grain  received  to  be  sold  on  commission.  On 
default  entered  for  failure  of  the  defendant 
in  tbat  action  to  answer  plalntiiTs  amended 
and  substituted  petition,  judgment  was  ren- 
dered for  the  plalntitr  for  the  amomit  claimed. 
At  a  subsequent  term,  within  one  year,  Jotm- 
son,  Lane  &  Co.  filed  in  the  same  court  a  pe- 
tition la  equity,  asking  tliat  the  default  and 
Judgment  against  them  tte  set  aside,  and 
that  they  be  given  i>ermission  to  file  their  an- 
swer in  the  original  cause,  and  make  tbeir 
defense  tbereto,  the  ground  for  relief  alleged 
being  that  at  the  time  of  the  rendition  of 
such  Judgment,  and  prior  thereto,  the  attor^ 
neys  for  Johnson,  Lane  &  Co.  had  an  oral 
agreement  with  the  attorn^  for  the  Nash- 
Wright  Company  that  no  default  or  Judgment 
should  be  taken  In  said  cause  for  flailure  to 
answer  nntil  they  had  been  notified  by  the 
attorney  of  the  opposite  party  of  his  intention 
to  take  such  default  To  this  petition  In 
eiiulty  tlie  Nash-Wrlght  Company  answered, 
denying  auhstantlally  the  allegations  there- 
of. Subsequently  Johnson,  Lane  St,  Co.  filed 
in  the  same  court  a  pleading  entitled  as  In 
the  original  action,  in  which  they  denied  each 
and  every  auction  of  plaintiff's  petition  In 
tbat  actlou,  in  which  Judgm«it  on  default 
had  already  been  rendered;  and  also  set  up 
a  counterclaim  against  the  Nash-Wrlght  Com- 
pany for  $3,804.66,  balance  due  on  grain  de- 
livered tofc  sale  on  commission.  The  trial 
court  thereupcm  proceeded  to  try  the  issues 
presented  the  petition  in  equity  and  the 
answer  thereto,  and,  after  bearing  evidence, 
rendered  a  decree  setting  aside  the  Judgment 
and  ordering  the  original  cause  to  be  retried. 
From  this  decree  the  Nasb-Wrlght  Company 
appeals.  Berersed. 

Frank  T.  NaA  and  B.  W.  Preston,  tor  ap- 
pellant  Seevers  &  Malcolm,  for  ai^llees. 

McOLAIN,  J.  By  Code,  |  4091,  tt  Is  pro- 
vided that:  "Where  a  llnal  judgment  has 
been  rendered,  *  *  *  the  district  court, 
In  addition  to  causes  for  a  new  trial  herein- 
before autbOTlsed,  may,  after  ttye  term  at 
which  the  same  was  rendered  or  made,  va- 
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cate  or  modify  the  same  or  grant  a  new  trial: 
*  *  *  (2)  For  fraud  practiced  in  obtaining 
the  same;  *  *  *  (5)  For  unavoidable  cas- 
ualty or  misfortune,  preventing  the  par- 
ties from  prosecuting  or  defending,"  As 
there  is  no  provision  for  entertaining  a  mo- 
tion for  a  new  trial,  not  filed  "within  three 
days  after  the  verdict  *  *  *  or  decision 
is  rendered,  unless  for  good  cause  the  court 
extends  the  time,  except  for  the  cause  of 
newly  discovered  evidence"  (section  375()), 
nor  for  moving  to  set  aside  a  default  "un- 
less application  therefor  Is  made  at  the  term 
at  which  default  was  entered,  or.  If  entered 
In  vacation,  tbra  on  the  first  day  of  the  suc- 
ceeding term,"  It  is  clear  tliat  the  relief  pro- 
vided for  by  section  4091,  above  quoted,  can 
be  secured  after  the  term  only  In  accordance 
with  the  method  pointed  out  In  that  section, 
and  those  following  relating  to  the  same  sub- 
ject. This  method  la,  so  far  as  applicable  to 
the  grounds  of  relief  above  quoted,  by  filing 
a  petition  in  the  district  court,  "setting  forth 
the  judgment  or  order,  the  alleged  facts  or 
errors  constituting  a  cause  to  vacate  or  mod- 
ify It.  and  the  matters  constituting  a  defense 
to  the  action,  If  the  party  applying  was  a  de- 
fendant" (section  4094);  and  *in  such  pro- 
ceedings the  party  shall  be  brought  Into 
court  In  the  same  way,  on  the  same  notice  as 
to  time,  mode  of  service  and  return,  and  the 
pleadings,  issues  and  form  and  manner  of 
trial  shall  be  governed  by  the  same  rules  and 
conducted  in  the  same  manner,  as  nearly  as 
may  be,  and  with  the  same  right  of  appeal, 
as  in  ordinary  actions.  No  new  cause  of 
action  or  defense  shall  be  introduced,  and  the 
matter  stated  In  the  petition  shall  be  taken 
as  denied  without  answw,  and  the  Issue  shall 
be  tried  by  the  court"  Section  4095.  It  Is 
farther  provided  that  "tlie  judgment  shall  not 
be  vacated  on  *  *  *  petition  until  It  is 
adjudged  there  is  a  cause  of  action  or  defense 
to  the  action  In  which  the  judgment  Is  ren- 
dered." Section  4096.  The  proceeding  pro- 
vided for  is  evidently  a  proceeding  in  the 
original  action,  although.  If  instituted  after 
the  term,  it  is  to  be  by  petition,  and  not  by 
motion.  While  the  jurisdiction  of  a  court  of 
equity  to  entertain  a  petition  to  set  aside  a 
judgment  at  law  for  fraud,  or  on  account  of 
other  ground  of  equitable  relief,  is  not  ex- 
pressly denied,  It  is  evident  that,  so  far  as 
the  remedy  which  might  formerly  have  been 
sought  only  in  equity  may  now  be  had  in  the 
case  itself  by  petition,  th«%  Is  no  occasion 
to  resort  to  the  equitable  jurisdiction  of  the 
court,  for  equitable  relief  diould  not  be  given 
where  the  plaintiff  lias  a  idain,  adeqtiate,  and 
speedy  remedy  at  law.  Within  one  year, 
therefore,  after  the  rendition  of  judgment  In 
an  action  at  law.  a  party  to  that  action  st^ek- 
Ing  relief  as  against  said  Judgment  on  any 
ground  covered  by  the  provisions  of  section 
4091  ought  to  proceed  under  the  provisions 
of  that  section  and  the  other  sections  of  the 
Code  relating  to  that  subject^  and  ousJit  iiot 
to  bring  bis  action  &ipit»sdn3rV^Mlg|iM)F  t. 
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Sumbargo,  M  Iowa,  604,  7  N.  W.  92.  It  mar 
be  that.  If  tbere  are  any  equitable  grounda 
or  relief  against  a  judgment  at  law,  not  cov- 
ered by  Code,  S  4091,  the  party  seeking  to  set 
aside  a  judgment  at  law  may,  with  reference 
to  ftoch  grounds,  still  proceed,  as  fwmerly, 
in  equity:  and  we  have  held  that,  after  the 
expiration  of  one  year,  which  la  the  limit  of 
time  wlthlo  which  the  special  action  provided 
for  by  that  section  may  be  maintained  (sec- 
tion 4094),  the  right  to  proceed  by  petition 
In  equity,  at  least  with  reference  to  the 
grounds  of  relief  recognized  by  section  4091, 
still  exists.  District  Township  t.  White,  42 
Iowa,  608;  Bond  r.  Epley,  48  Iowa,  600. 
Plaintiffs  in  this  case  should,  therefore,  have 
filed  a  petition  in  the  original  case  In  which 
they  were  defendants,  and  should  not  have 
attempted  to  invoke  equitable  Jurisdiction. 
However,  as  no  obJecticHi  to  the  forum  was 
made,  the  case  must  now  be  tried  on  appeal 
as  an  equitable  action. 

But  whether  the  proceeding  be  at  law  or  in 
equity,  the  petitioner  must  show  by  his  al- 
iegatlona  and  his  evidence  that  be  has  some 
ground  entitling  him  to  relief.  He  has  the 
burden  as  to  allegation  and  proof.  It  is 
difflcnlt  to  say  under  which  one  of  the  two 
statutory  grounds  already  quoted  plaintiffs 
seek  to  make  out  a  case.  They  have  al- 
leged no  casualty,  unless  It  be  the  casualty 
of  not  having  made  their  defense  when  they 
were  called  upon  to  do  so  by  the  ordinary 
rules  of  procedure,  nor  any  misfortune  save 
that  of  a  Judgment  against  them.  We  sup- 
pose, however,  that  their  real  contention  is 
that  the  act  of  counsel  for  the  plaintiff  In 
the  original  action  In  taking  Judgment  with- 
out notice  of  hla  Intention  to  do  so.  In  viola- 
tion of  his  agreement  to  give  counsel  on  the 
other  side  notice  of  such  intention,  consti- 
tuted fraud,  and  we  shall  treat  the  case  as 
though  fraud  had  been  formally  alleged  as 
constituting  the  basis  for  the  relief  asked. 
But  fraud.  If  alleged,  must  be  proven,  and 
it  Is  necessary,  therefore,  to  see  what  evi- 
dence there  was  tending  to  show  fraud.  Ob- 
jection was  made  on  the  trial  to  any  evi- 
dence of  the  alleged  agreement  between  coun- 
sel for  the  respective  parties,  on  the  ground 
that  it  was  not  In  writing,  as  required  in 
Code,  I  319.  But  without  discussing  the 
applicability  of  that  section,  It  Is  sufficient  to 
say  that  Attorney  Nash,  who  represented  the 
Nash-Wrlght  Company  In  the  original  action 
and  also  In  the  present  proceeding,  seems  to 
admit  Id  his  testimony  that  he  made  the 
arrangement  with  opposing  counsel  as  al- 
leged, and  the  agreement  was  therefore  suf- 
ficiently proved,  under  the  requirements  of 
the  section  Just  cited.  But  Nash  further 
testifies  that  be  did  give  notice  to  opposing 
counsel,  in  accordance  with  the  agreement, 
and  he  claims,  therefore,  that  any  snbse- 
quent  failure  of  opposing  counsel  to  inter- 
pose a  defense  was  without  fault  on  his  part 
It  Is  with  reference  to  the  giving  ot  the  no- 
tice contemplated  by  the  agreement  that  tbe 


testimony  Is  In  conflict  and  It  Is  therefore 
necessary  that  we  state  the  facts  lo  some 
detail.  The  agreement  seems  to  have  been 
that  Nash  should  have  leave  to  file  an  amend- 
ed and  substituted  petition,  and  that  he 
should  not  proceed  to  take  default  there- 
under until  he  had  advised  opposing  conn£ei 
of  bis  having  done  so,  and  of  his  Intention 
to  proceed  to  default  if  no  answer  was  filed. 
This  is  certainly  the  most  liberal  view  which 
can  be  taken  of  the  terma  of  tbe  agreement 
He  filed  his  amended  and  substituted  petition 
on  the  14th  of  March,  1900.  which  was  dur- 
ing the  February  term  of  court  On  May 
17tb,  which  was  during  the  April  term  OF 
court,  he  procured  an  order  to  be  entered 
for  answer  to  his  amended  and  substituted 
petition  by  May  25th,  and  he  took  defanlt 
for  want  of  such  answer  on  May  Slst  His 
testimony  Is  that  on  the  same  day  or  the  day 
after  it  was  filed  he  notified  opposing  counsel 
of  the  filing  of  bis  amended  and  substituted 
petition,  and  of  his  desire  that  they  should 
proceed  further  in  the  case,  and  that  he  sever- 
al times  subsequently  called  their  attention 
to  the  matter  before  he  proceeded  to  procore 
the  order  requiring  an  answer.  It  appears 
that  at  tbe  time  the  amended  and  substi- 
tuted petition  was  fited  the  defendant  In  the 
action  was  represented  by  Seevers  &  Bryan, 
but  that  Bryan  had  exclusive  charge  of  tbe 
case  for  tbe  firm.  That  Nash  advised  Bryan 
of  the  filing  of  the  pleading  Is  not  denied, 
but  Seevers  testifies  that  he  himself  was 
never  notified,  and  that  Bryan  atmnt  that 
time  withdrew  from  tbe  active  bustness  of 
the  firm,  and  left  his  home,  on  account  of  ill 
health.  Seevers  and  Malcolm  botb  testify 
that  their  firm,  which  now  represente  John- 
son, Lane  &  Oo.,  was  formed  In  March,  but 
that  Malcolm  gave  no  attention  to  the  busi- 
ness formerly  In  chaise  of  Seevers  &  Bryan, 
except  as  he  was  requested  to  do  so  by  Seev- 
ers. This  Is  Important  with  reference  to 
tbe  testimony  of  Nash,  for  he  claims  that 
several  times  before  taking  default  In  May 
he  spoke  to  Malcolm  about  the  case,  and  that 
Malcolm  was  present  In  the  courtroom,  and 
knew  what  was  being  done,  when  default 
was  finally  token.  Now,  It  seems  to  us  thst 
If  Bryan  was  properly  notlfled,  is  accord- 
ance with  the  terms  of  the  agreement  then 
Nasb  was  guilty  of  no  fraud;  and.  further, 
that  If  Nasb  l>elieved  Malcolm,  as  Seevm* 
partner,  to  be  an  attorney  to  the  case,  and 
advised  him  as  to  the  situation,  then  tbece 
was  no  fraud.  Plaintiffs,  in  order  to  make 
out  their  casej  must  Introduce  clear  and  sat- 
isfactory evidence  of  the  fraud  charged,  and 
we  think  they  have  failed  to  do  so. 

As  already  stated,  tbe  plaintiff  In  a  pro- 
ceeding such  as  this,  to  set  aside  a  Judgment 
must  allege  matters  c<mstituting  a  defense 
to  tbe  action  If  he  was  tbe  defendant  there- 
in, and  the  Judgment  Is  not  to  be  vacated 
until  it  is  adjudged  that  there  Is  a  defense 
to  such  action.  It  appeaaa  that^bel  plaintiffs 
In  this  proceedliS^i«^^afl%^S»iuidi 
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<tt  deftBM  In  their  petition,  nor  did  th^ 
ten6iu  Kuy  aiuwer  Betting  np  a  defense 
whldi  they  deaired  to  interpose  to  the  orl^ 
Inal  cause  of  action  In  case  the  JodgmeDt 
■bonld  be  vacated  and  a  new  trial  grant- 
ed. Bnt  tliey  did  snbseqnenUy  file  what 
purported  to  be  an  answer  In  the  original 
action.  As  to  this  we  may  say.  In  passing, 
that  the  filing  of  suc^  answer  was  wholly 
Irregular  and  unauthorized.  A  judgment  had 
been  entered  against  them,  and  they  had  no 
right  to  file  an  answer  until  the  Judgment 
had  been  set  aside.  However,  treating  this 
Irregular  answer  as  though  It  were  a  state- 
ment of  their  defense  to  the  original  cause 
of  action,  which  they  should  have  alleged  in 
their  petition,  or  In  a  proposed  answer  n- 
ferred  to  in  tiie  petition  as  one  which  they 
desired  to  file  should  the  Judgment  be  set 
aside,  we  find  tiiat  such  answer  contained, 
first,  a  general  denial  of  liability,  and,  sec- 
ond, a  counterclaim.  A  general  denial,  in 
the  ordinary  form  of  pleading,  is  certainly 
not  an  allegation  of  the  matters  eonstttntlng 
a  defense  to  the  action,  snidi  as  is  reaolred 
by  the  Code  In  a  proceeding  to  set  aside  a 
Judgment  As  to  the  connterclalm,  plaintiffs 
were  not  entitled  to  have  that  conddered. 
tot  the  reason  that  a  counterclaim  la  no 
answer  in  itself  to  the  right  of  plaintiff  to 
recover  on  his  cause  of  action.  If  It  shonld 
be  thought  that  possibly  this  counterclaim 
vras,  in  effect  a  defense,  and  negatived  the 
'  existence  of  any  balance  dne  the  Nash^ 
Wright  Company  from  Johnson,  Lane  &  Oo., 
the  sufficient  answer  Is  that  the  fact  Is  not 
made  to  appear.  It  is  difficult  to  say  wheth- 
er the  counterclaim  and  plaintiffs*  original 
petition  related  to  the  same  matters  of  ac- 
count as  between  the  two  parties,  for  the 
reason  that  the  abstract,  while  referring  to 
exhiMts  to  the  original  amended  and  sub- 
stituted petition,  and  the  counterclaim  as 
setting  out  the  items  of  the  respective  ac- 
counts referred  to  In  those  two  pleadliws, 
does  not  set  ont  the  exhibits  in  full,  bnt 
states  only  their  substance,  and  we  cannot 
tdl  whether  any  of  the  Items  set  np  In  the 
counterclaim  were  Items  included,  or  which 
should  have  been  included,  In  the  Nash- 
Wright  Company's  account  m  not  All  we 
know  is  that  from  the  allegatlonB  of  the  two 
pleadings  It  appears  that  the  original  ac- 
count sued  on  covered  debits  and  credlte  be- 
tween Ifarch  1,  1806.  and  October  81,  189S. 
while  the  counterclaim  purports  to  cover 
Items'  for  grain  shipped  to  the  Nash^Wright 
Company  by  Johnson  Lane  ft  Co.  between 
September  80,  1882,  and  July  8, 1896.  If  the 
credite  tor  which  Johnson,  Lane  ft  Co.  aought 
recovery  In  their  counterclaim  were  snch  as 
were  included,  or  ought  to  have  l>een  in- 
cluded, "ta  the  original  Xash-Wright  Compa- 
ny account  thm  th^  wvn  not  proper  sub- 
jects of  connterclalm  at  all;  and.  If  they 
were  not  credlta  which  were  or  ought  to 
have  been  Included  In  that  account,  then 
they  amount  to  a  counterclaim  pure  and  aim- 


pie,  on  which  Johnson,  Lane  ft  Co.  might 
have  sued  the  Nash-Wright  Company  at  any 
time;  and  it  is  plain  that  snch  a  counter- 
claim would  not  constitute  any  defense  which 
could  be  set  up  aa  affecting  the  validity  of 
the  or^nal  Judgment  rendered  in  favor  of 
the  Nash-Wright  Company.  The  only  issue, 
therefore,  which  the  court  could  legitimate 
ly  try  In  the  proceeding  fw  a  new  trial  was 
the  Issue  which  Johnsm,  Lane  ft  Ob.  sought 
to  Interpose  by  tbeh  general  denlaL 

Ooncedlng  for  a  moment  that  the  mere  gen- 
eral denial  was  a  sufficient  allegation  of  a 
defense,  we  are  brought  to  the  question 
whetha-  the  defense  was  proven,  for  the 
burden  of  proof  in  ttiis  proceeding  is  on  the 
defendant;  that  Is,  the  party  asking  to  have 
the  Judgment  vacated  to  show  that  he  has 
a  defense  to  the  action  In  whidi  the  Judg- 
ment was  rendered.  It  must  be  borne  in 
mind  that  this  is  not  a  proceeding  merely  to 
set  aside  a  default  but  an  action  to  secure 
the  vacation  of  a  solemn  Judgment  of  the 
court  and  that  the  plaintiff  in  this  proceed- 
ing is  not  «itltled  to  relief  until  he  has  es- 
tablished not  only  some  fraud  or  Irregular- 
ity in  procuring  the  original  Judgment  but 
also  haa  satisfied  the  court  that  he  has  some 
ground  of  defense.  No  matter  how  fraudu- 
lent or  Irregular  the  Judgmeut  may  be,  if  it 
is  a  Jndgment  which  ought  to  have  been 
rendered,  there  is  no  reason  tat  setting  it 
aside.  It  is  true  that  the  court  does  not 
finally  determine  the  merits  of  the  defense, 
but  the  party  asking  the  privilege  of  being 
allowed  to  Interpose  it  after  the  rendition 
of  jud^ent  against  him  ahonld  at  least  go 
so  far  as  to  make  a  prima  facie  defense  as 
against  the  claim  on  which  the  Judgment 
was  founded.  Without  any  pleading  by  the 
oi^KMlte  party,  the  fticto  relied  on  by  way  of 
defense  to  the  original  action  are  directly  in 
issue,  and  the  truth  of  these  facts  is  to  be 
determined  by  the  court  Code,  H  4096,  4096. 
If  the  Judgment  is  vacated,  the  original  ac- 
tion, with  the  defense  interposed,  will  be 
tried.  Bnt  the  court  la  nevertheless  char- 
ged with  the  duty  In  the  proceeding  to  set 
aside  the  Judgment  of  ascertaining  on  the 
evidence,  whether  any  facts  existed  which, 
if  established  on  the  retrial,  would  prima 
fade  coustltnte  a  defense.  Miracle  v.  Lan- 
caster, 46  Iowa,  179;  Dryden  v.  Wyllls,  61 
Iowa,  684,  1  N.  W.  70S;  Worth  v.  Wetmore, 
87  Iowa,  62,  64  N.  W.  66;  Coleman  v.  Case, 
66  Iowa,  634,  24  N.  W.  31.  In  the  ease  be- 
fore us  the  only  showing  of  any  kind  Indi- 
cating a  valid  defense  by  Johnson,  Lane  ft 
Ool  to  the  original  cause  of  action  of  the 
Nash-Wright  Company  consists  of  a  question 
proponnded  to  Seevers,  one  of  the  attorneys 
for  Johnson,  Lane  ft  Co.,  and  his  answer 
thereto,  as  follows:  "Q.  Did  the  defendants 
have  a  good  defense  In  flils  case,  from  your 
Investigation  of  the  facte  as  they  gave  them 
to  yon?  A.  In  my  opinio^,  they  have  a 

good  and  eomplegftjf|^gpfe@0?pl@cti™. 
and  a  good  counterclaim."  Th^  question 
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was  objected  to  on  the  ground  of  incom- 
petency, because  It  asked  for  tbe  conclusion 
of  the  witness.  But  this  objection  was  over- 
ruled. Certainly  there  was  no  com[>etent 
testimony  here  of  the  existence  of  any  fact 
whatever  that  constituted  a  defense.  Not 
only  does  the  witness  fall  to  testify  as  to 
the  existence  of  any  fact  but  be  fails  to 
disclose  the  natiire  or  substance  of  the  de- 
fense. How  could  the  trial  Judge,  from  this 
evidence,  have  any  knowledge  whatever  as 
to  whether.  If  a  new  trial  were  granted, 
there  would  be  even  a  colorable  defense  to 
tbe  cause  of  action,  supported  by  the  tes- 
timony of  witnesses  competent  to  testify  as 
to  the  facts?  On  this  ground  alone,  there* 
fore,  the  trial  court  should  have  refused  to 
set  aside  the  Judgment 

Furthermore,  It  is  elementary  that,  if  the 
party  seeking  to  set  aside  the  Judgment  has 
been  unsuccessful  in  the  original  action  by 
reason  of  any  negligence  ou  his  part  or  on 
the  part  of  his  attorneys,  the  court  should 
refuse  to  interfere  for  the  plain  reason  that 
one  wbo  himself  has  brought  about  a  result 
Injurious  to  blm  cannot  complain  of  the  acts 
of  others  contributing  thereto.  When  the  or- 
der was  made  in  the  original  case  on  May 
17th,  requiring  the  defendants  to  answer  by 
May  2&th,  they  were  bound  to  take  notice  of 
such  order,  irrespectlTe  of  any  preceding 
arrangement  and  we  think  that  they  are 
not  entitled  to  relief  as  against  a  Judgment 
entered  against  them  by  defanlt  two  weeks 
afterward. 

The  action  of  tbe  lower  court  In  setting 
aside  the  Judgment  and  granting  a  new  trial 
irai  erroneouB,  and  It  is  reversed. 


SCOTT  V.  FRANK. 

(Supreme  Court  of  Iowa.    Oct  12.  1903.) 

INJUNCTION  BOND— RIGHT  TO  I^OVBR  DAU- 
AGBS-WAIVBR^ISSUB  NOT  RAISED. 

1.  Recovery  cannot  be  had  on  a  bond  given 
on  Issuance  of  a  temporary  injuaction,  condi- 
tioned to  pay  damages  occaeioned  by  it,  there 
being  grounds  for  its  issuance,  though  tbey  are 
first  stated  in  the  amended  petition  (or  injunc- 
tion, Qotwitbstanding  the  injunction  is  dissolved 
because  of  condemnation  proceeding  instituted 
after  the  granting  of  tbe  writ 

2.  The  qucstiOD  of  waivn  ot  objections  inter- 
posed to  sn  assessment  by  omission  of  facts 
from  a  petition  for  injunction,  afterwards  in- 
troduced by  an  amended  petition  therein,  cannot 
be  considered  for  the  first  time  in  appeal  from 
judgment  on  tbe  injunction  bond. 

Appeal  from  District  Court,  Pottawatta- 
mie County;  O.  D.  Wheeler,  Judge. 

On  May  18,  1888,  the  county  superintend- 
ent of  Pottawattamie  county  advised  D.  S. 
Frank  by  letter  that  he  had  appointed  ref- 
erees to  assess  the  damages  which  he,  as 
owner,  might  sustain  by  the  appropriation 
of  an  acre  of  land,  exclusive  of  highway,  "lo- 
cated on  the  S.  E.  ^  of  the  S.  R  ^  of  sec- 
tion 4,  township  T4,  range  12,  commencing 
about  40  rods  north  of  the  southeast  corner 


of  said  section  4,  on  ttie  highway  numlng 
north  and  south  on  the  east  side."  May 
31st  the  referees  so  appointed  reputed  to 
the  superintendent  that  they  bad  aaaeased 
the  damages  which  would  be  occasioned  by 
appropriating  the  land  described  as  atwve 
at  the  sum  of  $60,  and  of  thla  fact  tbe  en- 
perintendent  wrote  Frank  June  let  follow- 
ing. On  June  4th  Frank  presented  a  peti- 
tion. In  which  Keg  Creek  district  townablp. 
its  officers,  and  the  county  superintendent 
were  named  as  defendants,  alleging  that  tbe 
ground  proposed  to  be  condemned  had  grow- 
ing thereon  an  orchard  of  fruit  trees  and  a 
dwelling  house  a  few  rods  therefrom,  to 
one  of  the  Judges,'  and  procured  a  writ  of 
Injunction  restraining  tbem  "from  twkt"S 
[>OBBesslon  of  or  In  any  way  appropriating  or 
using  the  whole  or  any  part  of  one  acre  ot 
land  S.  B.  ^  S.  B.  ^,  section  4,  tovniship 
74,  range  42,  or  going  upon  the  same,  direct- 
ly or  indirectly,  for  any  purpose."  To  tbe 
petition  were  attached  the  letters  from  tbe 
superintendent  and  the  report  of  tbe  referees, 
bat  no  relief  was  asked  because  of  Irregulari- 
ty therein.  The  defendants  therein  answered 
July  6th  that  a  definite  site  had  been  con- 
demned, but  when  selected.  In  March  previ- 
ous, with  Frank's  knowledge,  there  was  no 
dwelling  house  nor  orchard  near  It  and  that 
a  shanty  was  subsequently  erected,  and  a 
few  apple  trees  set  out,  with  the  fraudulent 
purpose  of  preventing  the  appropriation  of 
the  land  for  school  purposes.  They  prayed 
for  the  dlssolntion  of  the  temporary  writ  of 
Injunction.  A  motion  to  dissolve,  based  on 
the  facts  stated  In  the  answer,  was  filed,  and 
also  a  resistance,  In  which  Frank  urged  for 
the  first  time  that  notice  of  tbe  proceedings 
as  required  by  statute  was  not  served  on 
him,  and  that  said  proceedings  were  void 
because  of  the  uncertainty  In  the  deecrlp- 
tiou  of  tbe  land  proposed  to  be  condemned. 
Tills  motion  was  submitted  on  the  Ist  of 
August  aud  five  days  later  Frank  filed  an 
amended  and  snbstltuted  petition  averring 
the  above  defects  in  the  proceedings.  Au- 
gust 16th  the  court  overruled  a  motion  to 
strike  the  pleading  last  mentioned,  and  made 
the  following  entry:  "It  appearing  from 
said  petition  and  answer  tiiat  the  condemna- 
tion proceedings  In  question  are  Toid  for 
uncertaiuty,  the  niotlon  to  dissolve  injunc- 
tion is  denied,  without  prejudice,  however, 
to  the  right  of  defendants  to  renew  said  ap- 
plication when  they  shall  have  legally  con- 
demned tbe  land  In  question,"  Thereafter 
laud  was  regularly  condemned,  and  defend* 
ants  set  up  facts  with  respect  thereto  In  an 
amended  and  substituted  answer,  and  npon 
final  bearing  on  tbe  merits  tbe  petition  was 
dismissed,  and  tbe  temporary  writ  of  In- 
junction dissolved.  This  is  an  action  by  the 
assignee  of  the  Keg  Creek  district  township 
to  recover  for  attorney's  fees  reasonably  ex- 
tended In  procuring  tbe  dissolution  of  the 
writ  of  Injunction.  Trial  r^ra^^^j^^  rer- 
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diet  and  Judgment  against  defendant,,  and 
tie  appeals.  Revened. 

W.  H.  Ware,  for  appellant  John  P.  Or- 
■an,  for  appellee. 

LADD,  J.  The  bond  sued  on  la  condi- 
tioned for  the  payment  of  all  damages,  oc- 
casioned  by  a  writ  of  Injunction  reatrainlng 
the  defendants  in  the  suit  of  Frank  r.  Board 
of  Directors  of  Keg  Greek  District  Township 
and  others  from  Interfering  with  the  for- 
mer's possession  of  an  acre  of  land  sought 
to  be  appropriated  for  school  purposes.  To 
sustain  an  action  for  damages  It  must  be 
made  to  appear  that  such  injunction  was 
wrongful  in  its  inception,  or  at  least  was  con- 
tinued owing  to  some  wrong  on  the  part  of 
plaintiff.  If  rightfully  awarded,  but  after- 
wards properly  dissolved  because  of  matters 
done  or  arising  subsequent  to  its  Issuance, 
there  can  be  no  recovery  of  damages.  In 
other  words,  the  parties  whose  wrongdoing 
has  made  the  writ  necessary  cannot  Justly 
complain  of  not  being  allowed  expenses  for 
remedying  and  readjusting  a  situation  for 
which  they  alone  are  responsible.  Suther- 
land, Dam.  (1st  Ed.)  vol.  11,  p.  78;  Massie 
7.  Sebastian,  4  Bibb,  437;  Lampton  t.  Ush- 
er's Helra,  7  B.  Mon.  57;  Plndlay  v.  Carson 
aowa)  60  N.  W.  759;  N.  Y.,  W.  S.  &  B.  R. 
Co.  V.  Omerod,  29  Hun,  274;  Palmer  t.  Fo- 
ley, 71  N.  Y.  106.  See  Plerson  r.  Ells,  46 
Hun.  S36;  Creek  McManus,  13  Mont.  152, 
32  Pac.  075.  No  doubt  the  final  decree  en- 
tered in  the  Injunction  suit  Is,  as  contended 
by  appellee,  to  be  regarded  as  res  adjudicata 
In  this  action  of  all  Issues  therein  decided. 
Shenandoah  Xat.  Bank  t.  Read,  86  Iowa,  136, 
63  N.  W.  96.  The  merits  of  the  original  con- 
troversy will  not  be  re-examfned,  but  this 
does  not  preclude  Inquiry  as  to  precisely 
what  was  determined.  To  aid  in  doing  this 
the  entire  record,  including  the  pleadings, 
was  admissible  in  evidence.  Campbell  v. 
Ayres,  0  Iowa,  889;  Hopkins  v.  State,  53 
Md.  502;  Garrett  v.  Logan,  19  Ala.  344.  Did 
the  court  decree  that  the  restraining  order 
was  Improvidently  obtained,  or  merely  that, 
owing  to  the  subsequent  condemnation  of 
the  land,  the  Injunction  should  be  dissolved? 
The  original  petition  alleged  that  there  was 
an  orchard  on  the  acre  sought  to  be  appro- 
priated by  the  board  of  directors  as  a  site 
for  a  new  schoolbouse,  and  that  said  school- 
bouse  would  be  within  40  rods  froni  a  dwell- 
ing house.  Had  this  been  all,  we  might 
agree  with  the  district  court  that  even 
though  the  motion  to  dissolve  the  writ  of 
Injunction  restraining  said  board  from  In- 
terfering with  Frank's  possession  was  over- 
ruled, yet  as  it  finally  appeared  that  on  these 
allegations  he  was  not  entitled  to  a  writ 
damages  might  be  awarded  on  the  injunc- 
tion bond.   See  Bank  of  Monroe  r.  ■GUtord, 


66  Iowa,  648,  22  N.  W.  913.  But  other  facts 
existed  at  the  beginning  of  the  action,  tbough 
not  then  stated  in  the  petition,  amply  suffi- 
cient to  snpijort  the  writ.  These  were  first 
asserted  in  resistance  of  the  motion  to  dis- 
solve, and  not  until  It  had  been  submitted 
did  Frank  file  the  amended  and  substituted 
petition.  In  which  be  for  the  first  time  al- 
leged that  no  notice  of  the  condemnation 
proceedings  had  been  served  upon  him,  and 
that  the  description  of  the  land  to  be  ap- 
propriated was  uncertain,  so  that  It  could 
not  be  located.  On  these  grounds  the  mo- 
tion to  dissolve  was  overruled,  and  they  were 
only  obviated  by  again  condemning  the  acre 
desired.  The  defendants  In  that  action  then 
were  rightly  restrained  from  interfering  with 
Frank's  property.  That  the  grounds  for  so 
deciding  were  first  stated  in  an  amendment 
after  the  issuance  of  the  writ  Is  not  impor- 
tant The  relief  sought  was  the  restraining 
order,  the  facts  existed  Justifying  its  issu- 
ance, and  all  the  amendment  did  was  to 
aver  additional  facts  In  support  of  the  same 
cause  of  action.  In  such  circumstances  the 
amendment  is  regarded  as  a  continuation  of 
the  original  pleading,  and  as  relating  back 
to  the  commencement  of  the  suit  1  Ency. 
P.  &  P.  621;  Seeverg  v.  Hamilton,  11  Iowa,  66; 
School  Town  of  Montlcello  v.  Grant  104  Ind. 
168, 1  M.  E.  302;  Fleenor  v.  Taggart  116  Ind. 
189.  18  N.  E.  606;  Schuyler  Nat  Bank  v.  Bol- 
long.  28  Neb.  684,  45  N.  W.  164;  Verdery  v. 
Barrett  89  Ga.  349, 15  S.  E.  476;  Agee  v.  Wil- 
liams. 80  Ala.  636;  Brockaway  v.  Thomas, 
32  Ark.  311;  Clark  v.  Delaware,  etc.,  Canal 
Co.,  11  R.  I.  36.  See  Branch  of  State  Bank 
V.  Morris,  13  Iowa,  136;  atlzens'  Nat.  Bank 
V.  Converse,  106  Iowa,  669,  75  N.  W.  806. 
If  there  were  any  merit  in  appellee's  sug- 
gestion that  the  omission  to  mention  these 
matters  in  the  first  petition  was  a  waiver 
of  tbe  objections  interposed,  It  is  oiough  to 
say  that  no  such  Issue  was  raised.  The 
right  to  file  the  amended  and  substituted 
petition  was  upheld,  and  In  the  amended  and 
substituted  answer  thereto  the  illegality  of 
the  first  condemnation  proceedings  is  ex- 
pressly admitted,  and  tbe  subsequent  pro- 
ceedings by  which  one  acre  of  Frank's  land 
was  lawfully  appropriated  for  school  pur- 
poses was  averred  as  a  ground  for  the  disso- 
lution of  the  restraining  order  previously  ob- 
tained. Up  to  that  time  the  defendants  in 
the  action  were  in  the  wrong,-and  that  wrong 
Justified  the  InJunctloiL  The  interposition 
of  tbe  Injunction  as  an  Impediment  to  the 
appropriation  of  the  schoolbouse  site  result- 
ed from  the  erroneous  proceedings  of  the 
board  of  directors.  No  good  reason  can  l>e 
suggested  for  relieving  the  board  from  the 
burden  of  removing  it  and  neither  such 
board  nor  Ita  assignee  ought  to  recovar  the 
expenses  Incurred  In  so  doing. 
Reversed. 
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OURRIEB  T.  JONES,  Warden^  et  al. 
(Snpreme  Conrt  of  Iowa.    Oct  9.  190S.) 

DBBDS  —  DESCRIPTION  —  LAND    CONTBTSD  — 
TRESPASS— REMOVAL.  OF  TBNGB 
—INJUNCTION. 

1.  Where,  when  plaintiff  bailt  a  fence  on 
what  he  claimed  to  be  the  Une  between  iumself 
and  an  adjoining  owner,  the  other  owner  was  in 
peaceable  poKsession  of  the  land  on  which  the 
fenre  stood,  plaintiff  was  a  treapaiier,  and  not 
entitled  to  an  injunction  to  restrain  the  otlier 
from  remoTing  the  fence. 

2.  Where  plalntifl  bnilt  a  fence  on  what  he 
claimed  was  the  boundary  line  between  himeeU 
and  an  adjoining  owner,  who  was  in  peaceable 
possession  of  the  land  on  which  the  fence  was 
built,  and  such  owner  removed  the  fence,  plain- 
tifTs  contention  that,  having  brought  an  action 
to  try  the  title  to  or  right  of  possession,  be 
should  not  be  sent  out  of  court  because  he  had 
erred  in  proceeding  in  equity,  instead  of  first 
establishing  his  rights  at  law,  was  not  Bound; 
he  having  asked  no  relief  save  injunction,  and, 
in  an  argument  on  another  branch  of  the  case, 
having  asserted  that  no  question  as  to  title, 
etc.,  was  involved. 

8.  The  state,  which  owned,  for  penitentiary 
purposes,  two  lots,  the  northerly  of  which  was 
numbered  1116,  and  the  aouth  half  of  one  north 
of  No.  lllti.  was  deeded  a  piece  of  land  east  of 
such  tract,  the  south  line  at  the  land  conveyed 
being  en  extension  of  the  sontii  line  of  the 
tract  The  call  for  the  eaat  line  was  "thence 
north  900  feet  to  a  point  intn^ected  by  a  line 
running  east  from  the  northeast  corner  of  lot 
lUtf,  known  as  the  northern  parcel  of  ground 
used  for  penitentiary  purposes  containing  four 
acrM  and  sixty-tbree  hundredtlis."  If  the  call 
bad  extended  to  a  line  drawn  from  the  north- 
east corner  of  the  half  of  the  lot  north  of  lot 
1116,  the  land  conveyed  would  hare  extended 
south  and  north  co-terminously  with  the  tract, 
and  would  have  contained  within  five  one-bun- 
dredths  of  an  acre  of  the  amount  of  land  called 
for.  Held,  that  the  monument  given  as  the 
termination  of  the  call  not  being  fixed  def- 
initely as  the  point  from  which  the  line  was  to 
he  run  was  described  as  the  corner  of  a  l^nown 
parcel,  and  the  half  lot  being  generally  regard- 
ed as  the  northern  portion  of  the  penitentiary 
tract  the  deed  should  be  held  to  have  conveyed 
land  extending  northerly  to  a  line  from  the 
northeast  corner  of  the  south  half  of  the  lot 
north  of  1116. 

Appeal  from  Superior  Court  of  Keokuk;  F. 
T.  Hughes,  Judge. 

The  plaintiff  alleges  that  he  to  the  owner 
of  a  certain  lot  In  the  city  of  Ft  Madison, 
and  tiiat  the  state  of  Iowa  owns  and  uses 
for  penitentiary  purposes  certain  land  adja* 
cent  thereto,  and  that  In  Norember,  1S99,  he 
erected  a  fence  on  tlie  boundary  line  between 
Ua  land  and  that  of  the  state,  which  was 
subsequently  removed  by  the  state,  and  tiiat 
be  was  prevented  from  rebuilding  the  same. 
He  asks  that  an  Injunction  Issue  restraining 
the  state  or  its  officers  from  interfering  with 
the  erection  of  a  /ence  <»i  such  line,  and  from 
removing  any  fence  which  Ike  may  build 
thereon.  The  defendanta  answer,  stating  that 
ttae  land  whereon  the  plaintiff  erected  the 
fence  In  question  Is  the  property  of  ttae  state, 
in  fee  simple,  and  that  It  has  been  in  the 
possession  of  the  state,  under  claim  at  title, 
for  more  than  10  years.  There  was  a  trial, 

5  I.  Siw  Injuactloa,  vol.  27.  C«nt.  Ulg.  ■  77. 


and  a  judgment  for  the  defendant  The 
plalntUE  appeals.  Affirmed. 

T.  B.  Snyder,  W.  B.  Blake,  and  Stntmian 
&  Stutsman,  for  appellant  0.  W.  Mullan, 
Atty.  Oen.,  James  G.  Davis,  and  HoIlliis»- 
wortta  &  Blood,  for  appellees. 

SHERWIN,  J.  In  1851  there  was  deeded 
to  the  state,  for  penitentiary  purposes,  lots 
1115, 1116,  and  the  south  202  feet  of  lot  1117. 
in  Ft  Madlaon,  and  In  1858  O.  W.  Elsroad 
and  wife  conveyed  to  ttae  state  a  strip  of 
land  200  feet  wide,  by  the  following  descrip- 
tion: "Commencing  on  the  east  side  of  tbat 
street  In  Fort  Madison  known  on  the  plat  of 
said  town  as  Oriental  Street  at  a  point 
where  said  street  Is  Intersected  by  the  south 
line  of  Fourth  Street  in  the  Town  of  Port 
Madison,  thence  due  east  two  hundred  (200) 
feet,  thence  north  and  paralld  with  said 
Oriental "  Street  nine  hundred  (900)  feet,  be 
the  same  more  or  less,  to  a  point  two  hun- 
dred (200)  feet  east  of  said  Oriental  Street 
intersected  by  a  line  running  due  east  from 
the  northeast  corner  of  lot  eleven  hundred 
and  sixteen  (1116)  In  Fort  Madison,  known 
as  the  northern  parcel  of  ground  In  Port 
Madison  owned  by  the  State  of  Iowa  for  peni- 
tentiary purposes,  containing  four  acres  and 
sixty-three  hundredths  (^sVioo)  be  the  8ani» 
more  or  less."  The  land  now  owned  by  the 
plaintiff  was  then  owned  by  O.  W.  Eisroad 
and  was  afterwards  platted  by  him  as  lot  6; 
the  plaintiff  becoming  the  owner  thereof 
shortly  before  this  suit  was  brought.  In  1899. 
The  real  controversy  on  the  merits  of  tbe 
case  Is  over  tbe  northern  boundary  of  tlie 
track  conveyed  by  Elsroad  and  wife  to  the 
state  In  1858.  For  at  least  15  years  before 
tbe  plaintiff  built  the  fence  In  question,  a 
part  of  tbe  laud  which  he  claims  as  belong- 
ing to  lot  6  was  Inclosed  and  occupied  by 
tbe  state.  It  bad  fenced  in  a  portion  of  It 
for  cemetery  purposes,  and  had  erected  a 
water  reservoir  which  was  partly  thereon  and 
within  the  fenced  Inclosure.  At  the  time  the 
plaintiff  built  the  fence  which  was  removed 
by  the  state,  the  state  was  In  peaceable  pos- 
session of  all  of  the  land  which  It  had  In- 
closed, and  tbe  plaintiff  entered  thereon 
without  legal  right  or  authority.  He  was  In 
fact  and  1u  law  a  trespasser,  and  could  ac- 
quire no  legal  or  equitable  right  by  his  wrong- 
ful act  Kimball  v.  Shoemaker,  82  Iowa,  459, 
48  N.  W.  925.  Tbe  substance  of  his  prayer 
for  relief  Is  that  he  be  not  molested  in  his 
unlawful  act,  or.  In  other  words,  he  asks  a 
court  of  equity  to  sanction  such  act  by  Its 
decree,  instead  of  first  establishing  his  right 
by  proper  proceedings,  and  then  applying  to 
a  court  of  chancery  for  protection  tlwretai,  it 
necessary.  He  chooses  an  imlawful  course 
and  asks  protection  therein.  That  such  pro- 
tection should  not  be  given  is  self-evid^t, 
and  for  this  reason  alone  we  think  the  bill 
was  properly  dismissed. 

The  plaintiff,  in  substanc, 
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ever,  that  havlDg  broaght  an  action  to  try 
the  title  to,  or  right  of  possession  of,  the  land 
In  question,  he  sfaonld  not  be  sent  out  of 
court  without  relief  because  of  his  mlstalce 
In  proceeding;  but  this  contention  Is  not 
sound,  because  the  plaintiff  asks  no  relief 
except  that  an  Injunction  be  granted  restrain- 
ing the  defendant  from  Interfering  .with  his 
unlawful  acts,  and  la  argument  on  another 
branch  of  the  case  he  asserts  that  no  such 
questions  are  In  the  case,  and,  such  being 
true,  be  cannot  claim  that  any  question  other 
than  the  right  to  Injunction  on  the  facts  al- 
leged was  before  the  court,  and  the  author- 
ities relied  upon  by  him  are  not,  therefore, 
In  point  Moreover,  on  the  merits  of  the 
case,  we  think  the  plaintiff  not  entitled -to 
maintain  his  action,  for  two  reasons:  The 
deed  from  Elsroad  and  wife  to  the  state  de- 
scrltwB  the  laud  conveyed  as  commencing  at 
the  Intersection  of  the  south  line  of  Fourth 
street  with  the  east  line  of  Oriental  street; 
thence  east  200  feet;  thence  north  900  feet, 
more  or  less,  to  a  point  200  feet  east  of  said 
street,  intersected  by  a  line  running  east 
from  the  northeast  comer  of  lot  1116,  known 
as  the  northern  parcel  of  ground  In  Ft  Mad- 
ison owned  by  the  state  of  Iowa  for  peni- 
tentiary purposes,  containing  4*«/io»  acres, 
more  or  less.  While  It  Is  the  general  role 
that  known  and  fixed  monuments  control 
courses,  distances,  and  area.  It  is  also  true 
that,  where  the  monuments  are  not  fixed  and 
certain,  they  are  no  more  controlling  than 
other  descriptions.  The  reason  why  they 
are  given  greater  force  when  certain  end 
definite  Is  because  of  the  elements  making 
tbem  80  in  fact  Here  the  monument  the 
northeast  comer  of  lot  1116,  Is  not  definitely 
fixed  as  the  point  from  which  the  line  Is  to 
run  east  to  Intersect  the  north  and  south 
line  200  feet  east  of  Oriental  street  because 
the  deed  further  says  that  the  point  from 
which  It  is  to  be  run  Is  the  northeast  cor- 
ner of  the  land  known  as  the  northern  parcel 
of  ground  In  Ft.  Madison  owned  by  the  state 
for  penitentiary  purposes.  The  state  acquir- 
ed tiUe  to  the  south  202  feet  of  lot  1117,  it 
being  directly  north  of  lot  1116,  at  the  same 
time  that  It  acquhred  title  to  the  latter  lot; 
and  there  Is  nothing  is  the  record  tending  to 
show  that  this  fact  was  not  as  well  known 
as  ttiKt  It  held  title  to  any  of  the  lots,  and  It 
will  be  presumed  that  the  true  situation  was 
known  and  imderstood.  It  Is  conceded  by 
both  sides  that  the  distance  of  900  feet  named 
In  the  Elsroad  deed  was  a  mistake,  under  any 
▼lew  of  the  case,  for,  if  tlie  north  end  of  the 
line  is  established  at  the  Intersection  of  a 
line  due  east  from  t3ie  northeast  comer  of  lot 
1110,  as  contended  for  by  the  plaintiff,  the 
strip  of  land  conveyed  would  be  only  818 
feet  long;  and.  If  established  at  the  point 
contended  for  by  the  state,  it  would  be  1,020 
feet  long.  We  then  have  unc^talnty  In  the 
monument  and  in  the  distance,  and,  such  be- 
ing the  case^  we  are  to  look  to  that  which 
Is  the  most  certain  for  the  purpose  of  de- 


termining the  Intention  of  Hie  parties.  Hicks 
V.  Coleman,  25  Cal.  122.  86  Am.  Dec.  103; 
Hall  V.  ShotweU,  66  Cal.  379.  S  Pac  683; 
McClIntock  V.  Rogers,  11  111.  279;  Pierce  v. 
Faunce,  37  Me.  63;  Hoffman  v.  City  of  Port 
Huron  (Mich.)  60  N..W.  831;  Gaveny  v.  Hto- 
ton,  2  O.  Greene.  344  ;  4  Eacj.  of  Law  (2d 
Ed.)  800.  The  deed  conveys  4«Vioo  acres, 
more  or  less,  and  the  actual  area  claimed  by 
the  state  Is  4  'Vioo  acres,  while  that  con- 
ceded by  the  plaintiff  Is  but  3.74  acres.  The 
quantity  of  laud  conveyed  Is  as  nearly  cer- 
tain as  is  usual.  A  variation  of  Vioo  of 
an  acre  is  slight,  and  is  covered  by  the  terms 
of  the  deed.  Furthermore,  this  amount  Just 
filled  oat  the  tract  owned  by  the  state.  There 
are  other  circumstances  tending  to  support 
this  concluBlon,  which  we  will  not  specifically 
mention.  On  the  whole  record,  we  conclude 
that  the  deed  was  Intended  to  and  did  con- 
vey to  the  state  the  land  claimed  by  It  We 
do  not  discuss  the  dalm  of  adverse  posses- 
sion though  we  think  It  well  sustained  by  tlw 
evidence. 
The  Judgment  is  afllrmed. 


B00XIR8  T.  FBBNOH. 

(flnpreme  Court  of  Iowa.   Oct  14,  1903.) 

eALB-OFFER    OF  AQSNCT— ACCEPTANCK  AS 
PUROHASBIU-PURCHAaB  BT  AGBNT 
FROU  PRINCIPAL. 

1.  Plaintiff  wrote  defendants  that  If  they 
could  afford  to  make  prices  for  ice  ol  $1  and 
^1.25  per  ton,  according  to  size  of  sale,  he 
would  do  his  best  to  sell  it  for  them.  They 
answered  that  he  might  sell  Ice  at  the  prices 
mentioBed.  and  frave  him  an  order  for  access  to 
their  icebonse,  in  case  he  secured  any  orders 
for  ice.  Tbereaftet  he  teiegraphed  them  that 
he  had  an  offer  for  all  the  Ice  of  75  cents  a  ton 
net  to  them,  and  asked  If  be  should  accept 
They  wrote  that  they  wonld  accept  his  offer. 
Held,  that  their  offer  was  merely  an  acceptance 
of  his  proposition  to  sell  the  Ice  as  their  agent, 
and  that  therefore  his  subsequeot  acceptance 
as  a  purchaser  in  his  own  nsrht  was  not  r^ 
sponslve  to  their  offer,  and  did  not  effect  a  con- 
tract. 

2.  Where  an  offer  to  sell  Ice  does  not  specify 
the  time  of  payment,  it  will  be  presumed  that 
payment  Is  to  be  in  cash  on  delivery;  so  that 
an  acceptance,  "Will  take  the  ice;  commence 
loading  Monday;  will  Tveigh  and  settle  prompt- 
ly," is  not  an  unconditional  acceptance,  that 
will  effect  a  contract 

3.  Where  defendants  aothorized  plaintiff  to 
sell  ice  for  them  at  ¥1  and  $1.2$  per  ton.  and 
he,  without  Informing  them  that  he  had  re- 
ceived an  offer  of  $1.00  a  ton  for  It,  purchased 
It  of  them  for  himself  at  7S  cento  a  ton,  the 
sale  is  not  binding  on  them. 

Appeal  from  District  Court;  Humboldt 
County;  A.  D.  Ballle,  Judge. 

Action  to  recover  damages  for  refusal  to 
deliver  a  certain  lot  of  Ice  under  a  contract 
for  the  sale  thereof.  On  motion  the  court 
dh*ected  a  verdict  for  defendant  and  render- 
ed Judgment  thereon  against  the  plaintiff  fbr 
costs.   Plaintiff  appeals.  Affirmed. 


f  S.  Soe  PriDOlpal  and  Agant.  vol. ,  40.  Cmitf  Die 
H  Ut.  136.  US.  pigi^i^3^  byGOOgle 
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ProQty,  Goyle  &  Froaty,  for  appellant. 
Healy  BroB.  ^k  KeUeber  and  P.  Finch.  lor 
appeUee. 

McCLAIN,  J.  The  action  Is  on  an  alleged 
contract  for  the  sale  of  certain  Ice  stored  In 
defendant's  Icebonse  at  Dakota  City.  At  tbe 
time  of  the  making  of  the  contract  of  sale,  tf 
one  was  made,  plaintiff  resided  at  Humboldt, 
wblcb  adjoins  Dakota  City,  and  defendant  at 
Evan,  Minn.,  and  plalntlfT  sought  to  make  ont 
the -alleged  contract  by  letters  and  telegrams 
which  passed  between  the  parties.  One  con- 
tention of  defendant,  In  his  motion  to  direct 
a  verdict,  was  that  it  ai^eared  from  tbe  let- 
ters and  telegrams  on  wblcb  plaintlft  relied 
that  the  plaintiff  was  acting  In  the  transac- 
tion as  tbe  agent  of  tbe  defendant  to  effect 
a  sale  of  tbe  Ice,  and  not  as  a  proposed  pur- 
chaser in  bis  own  right,  and  tbe  action  of  the 
court  in  sustaining  tbe  motion  may  have  been 
baaed  on  this  ground.  It  Is  necessary,  there- 
fore, to  set  out  briefly  the  communications 
which  passed  between  the  parties  so  far  as 
they  throw  light  on  this  qumtion.  Two  let- 
ters from  defendant  to  plaintiff  with  refer- 
ence to  a  possible  sale  of  tbe  ice,  written  in 
July.  1901,  are  in  evidence,  one  of  which  ap- 
parentiy  refers  to  plaintiff  as  negotiating  for 
tbe  purchase  of  the  Ice;  but,  as  they  were 
written  In  response  to  letters  which  were  not 
Introduced  in  evidence,  they  do  not  throw 
much  light  on  the  question  as  to  the  relations 
between  the  parties.  But  on  the  4th  of  An- 
gnst  following  plalntUt  wrote  to  defendant 
a  letter  In  which  he  said:  "If  yon  can  afford 
to  make  a  price  of  |1  per  ton,  In  ten  ton  lots, 
m  larger,  and  fl.as  in  smaller  lots  than  ten 
tons,  I  will  do  my  beat  to  sell  tt  for  yon. 
Will  have  tee  weighed  on  wagon  scales,  and 
■end  yon  tbe  tickets^'  to  which  letter  de- 
fendant replied  on  the  10th  of  the  same 
month:  "Until  furth^  notice  you  may  sell 
tee  at  the  prices  mentioned  ia  your  letter;" 
and  plaintiff  responded:  "I  will  do  my  best 
Witt  the  Ice,  Weather  very  cool  here  now. 
Don't  know  how  much  difference  it  will  makew 
Please  advise  me  where  I  can  get  key.  and 
order  holder  to  deliver  it  to  me.  Also  I  must 
bave  a  few  days'  notice,  if  you  change  yonr 
mind,  ao  I  can  fill  any  orders  on  hand." 
Thereupon  defendant  gave  to  plahitlfl  a  writ- 
ten order  for  access  to  the  icehouse,  "in  case 
yon  secure  any  orders  for  Ice."  It  seems  to 
us  unqnesttonable  that  at  this  sti^e  of  the 
negotiations  it  was  clearly  nndmtood  be- 
tween plaintiff  and  defendant  that  plaintiff 
was  to  sell  tbe  Ice  for  defendant,  if  he  could, 
at  tbe  price  named,  and  that  any  sales  be 
should  make  would  be  sales  as  the  agent  of 
defendant,  and  not  on  his  own  account.  In 
other  words,  while  it  is  argued,  and  not  with- 
out iriansiblllty»  that  the  plaintiff  mu  nego- 
tiating for  Uie  purchase  of  audi  quantities 
of  ice  as  he  might  be  able  to  resell  on  his 
own  account  and  profit,  and  on  snch  terms 
as  be  should  see  fit,  nevertheless  we  think 
the  trial  court  was  justified  in  the  interpr^ 


tatlon  of  this  correspondence  as  showing  an 
agency,  and  not  an  offer  of  sale.  The  subse- 
quent negotiations  between  the  parties  must 
be  Interpreted  In  the  light  of  tbe  situation 
thus  revealed.  On  the  20tb  of  the  same  month 
plaintiff  telegraphed  defendant:  "Have  offer 
for  all;  quick  acceptance;  net  you  76c  ton; 
shall  I  accept?  Answer  quick;"  to  which 
defmdant  responded  on  the  same  date  by 
telegram:  "Other  negotiations  pending;  $1 
net  Is  tbe  limit"  But  on  the  21tb  defendant 
wrote  plaintiff  a  letter,  which  was  received 
by  the  latter  on  the  morning  of  the  25tli. 
which  was  Sunday,  as  follows:  "I  have  been 
unable  to  close  sale  I  had  pending,  and  will 
accept  your  offer  of  75c.  per  ton  net,  in  case 
you  are  in  a  position  to  make  the  sale  at  tiiis 
date.  In  case  offer  Is  still  open,  wire  me  at 
once  your  acceptance,  that  I  may  call  off 
other  negotiations."  And  Immediately  on  the 
receipt  of  this  letter  plaintiff  rqiUed  by  tele- 
gram: "Will  take  the  ice;  commence  loading 
Monday;  will  weigh  and  aettie  promptly." 
It  appears  that  on  Saturday,  after  defendant 
bad  written  the  above  referred  to,  be 

wrote  another  letter,  withdrawing  hie  propo- 
sition, which,  as  the  evidence  tends  to  show, 
did  not  rea<di  the  plaintiff  until  Sfonday  even- 
ing, and  that  defendant  consistently  refused 
from  that  time  on  to  consider  that  there  was 
any  offer  outstanding  which  pl^tur  could 
acc^t  It  appears  also  that  plaintiff  on  Moo- 
day,  before  receiving  defendant's  letter  can- 
ceUng  the  offer,  meat  defendant  two  oflw 
telegrams.  Indicating  that  he  claimed  to  liave 
become  the  owner  of  the  ice.  and  to  be  enti- 
tled to  take  possession  of  It;  ttiese  tdegrams 
being  occasioned  by  the  fact  that  Uie  pnson 
who  had  dtiarge  of  the  icehouse  for  defendant 
r^sed  to  allow  plaintiff  to  take  the  ice. 
The  question  is  argued  whether  tbe  trans- 
action amoimted  to  a  Sunday  contract  In  such 
seise  as  to  be  illegal,  tiie  portion  of  appel- 
lant being  that  although  the  acceptance  qd 
Sunday  did  not  In  Itself  make  a  valid  con- 
tract, yet  that  an  acceptance  on  Monday  was 
In  time,  and  that  by  Indicating  to  defendant 
by  telegram,  before  defendant's  withdrawal 
of  the  otta  had  been  recdved.  that  plaintiff 
still  insisted  upon  his  formal  acceptance  Indi- 
cated on  Sunday,  the  contract  of  sale  became 
complete  and  binding.  We  do  not  discuss 
this  question,  tor  the  reason  that  we  regard 
the  offer  made  by  defendant  to  plaintiff  on 
Saturday  to  be  merely  an  acceptance  of  the 
proposition  by  plaintiff  to  sell  the  Ice  on  tbe 
terms  specified,  as  defendant's  agent,  and 
therefore  the  acceptance  by  plaintiff  as  a  pui^ 
chaser  In  his  own  right  would  not  be  respon- 
sive to  the  offer,  and  would  not  constitute  a 
contract 

A  further  consideration  occurs  to  us  as  be- 
ing Important  Tbe  offer  made  by  defendant 
to  plaintiff  on  Saturday,  and  received  bv 
plaintifl  on  Sunday  morning,  did  not  specify 
time  of  payment,  and  therefore  It  would  be 
presumed  that  paymoit  was  to  be  In  cash  on 
delivery.    Plalntif  fied«9«P(e*slgtfiiweYer. 
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was  not  ot  sacb  a  contmct,  bat  his  proposition 
was  to  'Velgh  and  settle  promptly."  There- 
fore, even  though  the  offer  was  of  a  sale,  and 
not  of  authority  to  sell,  there  was  not  snch 
acceptance  as  to  constitate  a  binding  con- 
tract 

Further,  If  It  should  be  contended  that 
plalntHTs  telegram  of  Augoat  20th  was  an 
offer  to  porchase,  and  not  to  act  as  agent, 
still  the  sale  to  plaintiff  was  not  Talld.  assum- 
ing that  the  relation  between  the  parties 
prior  to  that  time  had  been  that  of  principal 
and  a^n^  for  the  reason  that  plaintlfl^  as 
agent,  was  ccmceallng  from  the  principal,  the 
defendant,  material  facts,  to  wit,  that  the 
price  of  Ice  at  Hnmboldt  and  Dakota  City 
was  rapidly  advancing  by  reason  of  continu- 
ed hot  weather  and  diminished  Ice  supply. 
As  a  matta  of  fact,  plaintiff,  when  he  made 
the  proposltloB  to  defendant  with  reference 
to  Ihe  sale  by  dtf  endant  of  his  ice  at  76  cents 
per  ton,  bad  already  a  prt^wsitlon  for  the 
purchase  thereof  from  a  proposed  customer 
at  twice  tiiat  price,  and  on  Monday  the  cmv 
rent  price  was  stQl  higher.  White  It  Is  true 
that  one  who  has  been  acting  for  another  as 
agent  tot  the  sale  of  property  may  himself 
become  a  puichasar,  It  is  also  elementary 
that  he  must.  In  doing  so,  act  In  good  faith, 
and  advise  his  principal  falriy  and  fully  with 
reference  to  all  matters  affecting  the  value 
of  the  property. 

The  view  we  take  as  to  the  proper  Inter- 
pretation of  the  correspondence  as  bearing  on 
the  question  whether  or  not  plaintiff  was  tiie 
agent  of  defendant  for  the  sale  of  this  Ice 
makes  ft  unnecessary  to  consider  any  other 
question.  The  Judgment  of  the  lower  oourt 
Is  afOnned,  * 


ALLBN  T.  BLMORB. 

(Sapreme  Conit  of  Iowa.   Oct.  13,  1903.) 

SAXA-PA8SINO  OF  TITLB— ASCERTAINMENT 
OF  QUANTITY. 

1.  Title  to  a  certain  lot  of  hay  In  a  barn  pass- 
es by  a  Bale,  by  the  too,  on  credit,  with  privi- 
lege of  allowlD''  it  to  remain  a  while,  so  that 
the  porchaBer  is  liable  for  the  purchase  money, 
to  be  asceitaiued  the  best  evidence,  where, 
by  accident  and  without  fault  of  the  seller, 
the  hay  was  burned  after  it  might  have  been, 
but  before  it  was,  removed,  though  it  was  to 
have  been  weighed  as  removed  to  ascertain  the 
amount. 

Appeal  from  District  Court,  kdams  Coun- 
ty; H.  M.  Towner,  Judge. 

Action  for  purchase  price  of  a  quantity  of 
bay  sold  at  public  auction  to  the  defendant 
Trial  to  the  court  without  a  Jury.  Judgment 
Tor  plaintiff.    Defendant  appeals.  Affirmed. 

T.  J.  Mahony  and  SuUlvan  ft  SnlllTan,  for 
appellant  Uaxwell  &  Maxwell,  for  appellee. 

McGLAIN.  J.  At  an  auction  sale  of  plain- 
tiflTs  stock  and  Cam  produce  certain  hay  in 
a  mow  was  offered,  with  an  aimouncemeut 
that  It  would  be  luM  in  five-ton  lots,  with  the 
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privilege  to  the  successful  bidder  f6r  any  tot 
of  taking  a  larger  quantity  at  the  same  pric^ 
If  he  «bould  see  fit  Under  this  arrangement 
defendant  was  the  successful  bidder  for  the 
first  lot  and  announced  his  election  to  take 
all  of  the  hay  offered  at  the  same  price. 
Some  question  was  raised  as  to  how  the 
quantity  should  be  ascertained,  and  it  was 
agreed  that  It  might  be  weighed,  as  taken 
away,  on  a  nelghlror's  scales,  and,  further, 
that  the  buyer  might  allow  It  to  remain  in 
plalntUTs  mow  until  the  same  was  needed 
for  the  storing  of  the  next  crop.  The  buyw 
paid  a  portion  of  the  purchase  price  tn  cash, 
and  by  the  terms  of  the  sale  be  was  to  have 
time  for  payment  of  the  balance.  Before  any 
of  the  hay  was  removed  It  was  destroyed 
by  acddeutal  fire,  without  any  fault  on  the 
part  of  plaintiff.  Under  these  facts,  the  sim- 
ple question  was  whether  the  titie  to  the 
hay  had  passed,  so  that  the  defendant  as  pur- 
chaser became  liable  for  the  price. 

The  only  objection  made  by  counsel  for 
appellant  with  reference  to  his  liability  la 
based  on  the  fact  that  the  quantity  of  hay 
had  not  been  ascertained  at  tbe  time  of  Its 
destruction,  and  that  weighing  was  still  nec- 
essary to  determine  the  purchase  price,  to  be 
paid.  It  Is  true  that,  so  long  as  anything 
remains  to  be  done  between  the  parties  to 
ascertain  and  identify  the  particular  property 
which  la  to  pass,  tbe  sale  is  not  complete. 
McClung  V.  Kell^,  21  Iowa,  SOS;  Snyder  v. 
Tibbals,  32  Iowa.  447;  Welch  v.  Spies,  103 
Iowa,  389.  72  N.  W.  548.  But  as  explaiiwd 
in  Welch  T.  8pi«^  supra,  which  discusses  the 
earlier  Iowa  cases  on  the  subject  If  tbe  prop- 
erty has  been  Identified  so  that  the  transac- 
tion relates  to  a  specific  and  ascertained  cbat- 
tel.  then  the  question  Is  one  of  lutent,  and 
the  f&ct  that  sometUng  remains  to  be  done 
by  tbe  buyer,  such  as  weighing  or  measuring, 
for  the  purpose  of  determining  the  price  to 
be  paid,  does  not  prevent  the  transaction  be- 
ing a  completed  sale,  under  which  the  titie 
passes  to  the  buyer,  accompanied  with  the 
risk  of  the  loss  or  destruction  of  the  property 
without  the  seller's  fault  Tbe  mle  supposed 
to  have  been  recognized  In  some  of  the  earlier 
English  cases,  to  the  effect  tiiat  there  could 
be  no  passing  of  title  until  the  purchase  price 
bad  been  definitely  detennined  by  weighing 
or  measuring,  when  necessary,  based,  as  It 
was,  apparently  on  the  Idea  that  the  action 
tor  the  purchase  price  must  be  for  a  specific 
sum,  definitely  ascatalned,  has  not  been  gen- 
eral^ approved  by  the  courts  In  this  country, 
«nd  it  has  been  held  by  the  great  weight  of 
authority  that  where  the  payment  of  the 
purchase  price  was  not  a  condition  tp  the 
passing  of  title— that  is,  where  credit  tor  the 
price  was  given— the  fact  that  weighing  or 
measuring  still  remained  necessary  to  deter- 
mine the  price  would  not  indicate  an  inten- 
tion that  the  title  should  not  pass  until  such 
acts  were  done;  It  being  assumed,  of  coarse, 
for  tbe  purpose  of  applying  Ihl^  rule,  that 
tile  specific  goods  wer^^^f^^^^iQ^fi^[^ 
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and  agreed  upon.  Riddle  r.  Yarnum,  20  Pick. 
280;  Orofoot  t.  Bennett,  2  N.  Y.  258;  Cun- 
ningham T.  Asbbrook,  20  Mo,  553;  Upson  r. 
Holmes,  Bl  Conn.  600;  Sanger  v.  Waterbury, 
116  N.  Y.  871,  22  N.  B.  404;  Adams  Mining 
Co.  V.  Senter,  26  Mich.  73;  Ober  v.  Carson's 
Executor,  62  Mo.  20G;  Haxall  t.  WitHs,  15 
Qrat  434;  Sedgwick  v.  Cottlngham,  54  Iowa, 
512,  6  N.  W.  738.  And,  whatever  may  hare 
been  the  iearller  views  of  the  English  judges, 
that  is  now  the  rule  in  England.  Martlnean 
V.  Kitching,  L.  R.  7  Q.  B.  436.  This  Is  the 
view  stated  by  the  American  text-books.  See 
Mechem  oa  Sales,  {|  619-624;  Bordlck  on 
Sales,  p.  55. 

Even  If,  as  is  stated  In  some  cases,  the 
question  Is  one  of  Intent,  for  the  Jury,  we 
have  in  this  case  the  conclusion  of  the  trial 
court,  entitled  to  the  same  weight  as  the 
verdict  of  a  Jury,  that  such  was  the  Intent, 
and  the  finding  is  amply  supported  by  the 
evidence.  It  is  perfectly  clear  from  the  rec- 
ord that  the  liay  was  allowed  to  remain  In 
the  plalntifTs  mow  for  the  convenience  of 
the  defendant;  that  the  defendant  had  the 
right  to  take  it  away  whenever  be  saw  fit; 
that  he  might  under  the  terms  of  the  con- 
tract, have  taken  It  away  before  its  destruc- 
tion and  before  payment  of  the  balance  of 
tlia  price;  and  that  weighing  to  ascertain 
the  amount  to  be  paid  was  to  be  done  by 
him  as  the  hay  was  removed.  It  is  true 
that,  by  the  destruction  of  the  bay  before  Its 
removal  and  weighing,  the  ascwtalnment  of 
the  quantity  by  weighing  was  rendered  Im- 
practicable; bat.  the  sole  question  being  as 
to  the  amount  to  t>e  paid,  the  quantity  must 
be  ascertained  by  the  best  evidence  available, 
and  there  was  evidence  from  which  the  trial 
ct  nrt  was  able  to  detormine  the  quantity  and 
fix  the  amount  to  be  paid. 

'/he  Judgment  of  the  trial  court  was  cor* 
rec\.  and  it  is  affirmed. 


MEDAHT  PATENT  PUT^LBY  GO.  v.  DU- 
BUQUE TURBINE  ft  ROLLER 
MILL  GO. 

(SupreoK  Court  of  Iowa.    Oct.  13.  1003.) 

CONTRACT  rO  FURNISH  MACH INERT— DELAY 
IN  PERFORMANCE-WAIVER  OF  RIQHT  TO 
DAHAQK8— PAYMENT  IN  FUIX— EFFECT. 

1.  Where  plaintiff  ajrreed  to  furnish  certain 

macbinerj  within  a  fixed  time,  but  failed  to 
jierfurm  its  contract  in  time,  and  defendant  ac- 
cepted the  same  when  subsequvutly  tendered, 
the  fact  of  defendant's  acceptance  was  not  in 
itself  a  waiver  of  its  right  to  demand  damages 
for  the  delay  which  it  could  insist  on  In  reduc- 
tion of  the  contract  price. 

2.  Where  plaintiff  ARreed  to  furnish  certain 
machinery  within  a  fixed  time,  but  failed  to 
do  so.  and  defendant  accepted  the  same  when 
Sll^sequently  tendered,  and  defendant,  after 
plaintiff's  refusal  to  allow  any  damages  for 
the  delay,  paid  the  price,  with  knowledge  that 
a  third  person  mieht  demand  damages  fur  the 
delay  caused  by  the  failure  to  receive  the  ma- 
'ihinery  in  time,  defendant  could  not,  in  an  ac- 
tion by  plaintiff  tor  the  price  of  niiicliiuery  sub- 


sequently sold,  set  up,  by  way  of  a  counter- 
claim, the  damages  sustained  by  such  delay. 

Appeal    from    District   Court,  Dnbnqnu 
County:  Fred  O'Dounell,  Judge. 
The  opinion  states  the  case.  Reversed. 

Henderson.  Hurd,  Lenefaan  &  Klesel,  for 
appellant.  McOartiiy,  Kenllne  ft  Boeden, 
for  appellee. 

WEAVER,  J.  In  the  year  1890  tbe  de- 
fendant, having  a  contract  for  the  erection 
of  an  electric  light  and  power  plant  at  Maus- 
ton.  Wis.,  ordered  certain  materials  and  ma- 
chinery from  plaintUC  a  conqtany  doing  busi- 
ness in  St.  Louia.  Plaintiff  undertook  to  fiU 
tbe  order  within  a  certain  limited  pertod,  but 
failed  to  do  So  nntfl  a  considerably  later 
date,  by  reason  of  which  defendant  claims 
to  have  been  Injured.  This  failure  of  plain- 
tiff to  perform  Its  contract  within  the  agreed 
time,  and  defendant's  claim  for  damage, 
was  the  subject  of  considerable  correspond- 
ence between  tbe  parties,  defendant  refus- 
ing to  pay  the  remainder  of  the  purchase 
price  until  a  settlement  of  its  claim  cotild 
be  bad.  Finally,  on  March  20,  1000,  and 
after  plaintiff  had  distinctly  refused  to 
make  any  allowance  or  payment  of  damages, 
defendant  remitted  to  plaintiff  tbe  entire 
balance  of  the  bill,  without  making  any  de- 
duction on  account  of  its  counterclaim  for 
damages,  the  remittance  being  accomplished 
by  a  letter,  as  follows:  "Medart  Patent  Pul- 
ley Go.,  St  Louis,  Mo.  —  Gentlemen:  We 
have  Just  succeeded  in  getting  freight  bills 
so  that  we  could  estimate  the  extra  cost  of 
freight  on  the  machinery  .that  was  shipped 
to  MaustoD  over  what  It  would  have  cost  to 
have  delivered  It  from  here,  and  tbe  differ- 
ence Is  only  a  few  dollars,  and  we  will  Siiv 
nothing  about  It  We  have  not  yet  got  a 
settlement  with  the  parties,  and  do  not  know 
whether  they  are  going  to  keep  back  any- 
thing from  us  on  account  of  the  delay  in 
shipping  the  shafting  or  not  They  were  In 
very  ill  htmior,  and  indicated  that  they 
would  do  so  at  the  time,  but  as  they  have  not 
put  in  any  claim,  we  shall  pay  your  bill,  and 
trust  to  your  doing  tbe  fair  thing  by  us  if  we 
should  suffer  auy  loss  on  account  of  tbe  delay. 
We  understand  they  have  kept  the  base  plates, 
so  we  send  you  tbe  amount  in  fulL  Respect- 
fully yours,  Dubuque  Turbine  &  Roller  Hill 
Co."  Thereafter,  in  July,  1900,  defendant 
ordered  other  machinery  and  materials  from  j 
plaintiff,  and,  falling  to  make  payment  there-  I 
for,  this  action  was  brought  to  recover  tbe 
agreed  price.  To  this  action  the  defendant 
appeared,  admitted  the  indebtedness  sned  I 
upon,  and  pleaded  a  counterclaim  for  dam- 
ages based  upon  tbe  first  transaction,  the 
history  of  which  is  above  given.  In  sup- 
port of  the  counterclaim  it  alleges  that  at 
the  time  It  made  payment  for  said  flrst  pur 
chase  It  was  not  yet  known  whether  the  par- 
ty for  whom  the  defendant  had  eracted  the 
light  and  powt^iti^M^^^Plfi^iken,  Wis., 
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voaM  Insist  upon  any  damages  by  reason 
of  tbe  delay  in  the  completion  of  snch  work, 
and  tbat  sacb  fact  did  not  develop'  tmtU 
some  time  In  April.  1900,  wben  snch  claim 
was  presented,  and  defendant  company  was 
compelled  to  pay,  and  did  pay,  In  satisfac- 
tion Oiereof,  tbe  snm  of  1147.76.  Plalntllf 
demurred  to  the  counterclaim  on  the  ground 
that  from  tbe  statements  contained  In  the 
pleading  and  in  the  correspondence  thereto 
attached  it  appears  that  a  cinnplete  settle- 
ment accord,  and  satisfaction  has  been  had 
between  tiie  parties  concerning  tbe  matters 
invoWed  in  such  claim,  and  that,  payment 
having  been  made  wltb  full  knowledge  of 
all  the  material  facts  in  the  case,  defendant 
has  thereby  waived  the  right  to  demand 
damages.  Tbe  demurrer  being  overruled, 
and  plalntlfC  electing  to  stand  thereon  with- 
out further  pleading,  tbe  court  entered  Judg- 
ment allowing  the  counterclaim  In  tbe  sum 
of  (147.75,  and  plaintiff  appeals. 

1.  Under  the  admitted  circumstances,  can 
tbe  defendant,  after  voluntarily  paying  in 
full  for  the  machinery  and  materials  pur- 
chased upon  the  first  order,  make  tbe  delay 
in  their  delivery  the  basis  of  counterclaim 
or  set-off  to  an  action  for  the  price  of  other 
machinery  and  materials  subsequently  or- 
deredT  Acceptance  and  use  of  goods  after 
the  date  specified  therefor  In  the  order  have 
been  held  to  defeat  a  claim  for  damages  on 
account  of  such  delay.  Eraser  v.  Ross  (Del. 
Snper.)  41  Atl.  204;  Toplitz  v.  King  B.  Co. 
(Sup.)  46  N.  Y.  Supp.  418.  The  better  doc- 
trine, and  the  one  most  generally  prevailing, 
la  that  while  such  acceptance  and  use  are 
evidence  from  which,  with  other  circum- 
stances, a  waiver  of  the  claim  may  be  found, 
yet,  ordinarily  speaking,  the  purchaser  may 
accept  the  delayed  delivery,  and  recoup  the 
damages,  If  any.  In  an  action  by  the  vendor 
for  the  purchase  price.  Hansen  v.  KIrtley, 
11  Iowa,  665;  Jeffrey  &  Co.  v.  Central  Co. 
(C.  O.)  93  Fed.  408;  Ramsey  v.  Tully,  12 
ni.  App.  463;  Ruff  v.  Rlnaldo,  66  N.  Y.  664; 
Merrimack  Oo.  v.  Qulntard,  107  Mass.  127. 
Under  this  rule,  the  defendant's  acceptance 
of  the  belated  delivery  was  not  In  Itself  a 
waiver  of  Its  right  to  demand  damages,  and 
It  could  have  rightfully  insisted  upon  an  al- 
lowance thereof  In  reduction  of  the  contract 
price.  Of  this  right  It  did  not  avaU  itself. 
In  its  correspondence  with  plaintiff,  extend- 
ing from  November,  1899,  to  March,  1900, 
the  matter  of  defendant's  claim  for  dam- 
ages,  accrued  and  prospective,  on  account 
of  plalntifTs  delay  in  filling  the  order,  was 
a  matter  of  disagreement  and  dispute.  In 
tbe  end  defendant  yielded  the  point,  and  paid 
tbe  bill  In  full,  simply  expressing  its  reliance 
upon  the  plaintiff  to  "do  the  fair  thing*'  in 
tbe  event  of  Its  being  required  to  suffer  loss 
on  account  of  tbe  delay.  The  imyment  was 
voluntary,  and  was  made  with  all  the  knowl- 
edge of  the  material  facts.  True,  defendant 
did  not  yet  know  whether  damages  would 
be  exacted  by  the  party  for  whom  tbe  light 


and  power  plant  was  constructed,  but  It  did 
know  all  the  facts  on  which  Its  liability  for 
such  damages  was  based.  It  is  a  famlhar 
principle  tbat  money  so  paid,  even  though 
It  be  upon  an  unjust  or  unfounded  demand, 
cannot  be  recovered  back.  Boston  &  S.  Glass 
Co.  V.  Boston,  4  Mete.  (Mass.)  181;  Muscatine 
V.  K.  &  N.  L.  P.  Co.,  45  Iowa,  191;  Mm-pby 
V.  Crelghton,  Id.  179;  Baldwin  v.  Foss,  71 
Iowa.  380,  32  N.  W.  380. 

It  Is  urged,  however,  that  the  case  before 
us  does  not  come  within  the  role  of  tbe  au- 
thorities cited.  The  point  made  Is  tbat  de- 
fendant's counterclaim  Is  In  the  nature  of  an 
affirmative  eatise  of  action,  which  had  not 
fully  developed  when  the  payment  was  made, 
and  cannot  be  presumed  to  have  been  there- 
by settled  or  waived.  As  already  suggested, 
every  fa«t  on  wblcb  defendant's  liability  to 
ito  customer  was  based  was  fully  understood, 
and  the  money  was  paid  over  with  express 
knowledge  that  such  liability  existed  and 
might  yet  be  enforced.  Payment  was  made 
under  no  mistake  as  to  the  true  situation, 
except,  pahaps.  In  defendant's  estimate  of 
plaintiff's  willingness  to  do  what  Is  denomi- 
nated "the  fair  thing,"  should  damages  be 
exacted  by  the  Mauston  company.  Mistakes 
of  that  ktod  are  not  unusual,  but  do  not 
ordinarily  furnish  ground  of  legal  or  equi- 
table relief.  Applying  the  rule  above  stated, 
It  has  been  said  the  fact  that  the  party  may 
be  onder  embarrassment  as  to  the  amount 
which  he  should  withhold  or  might  properly 
be  claimed  as  rebate  from  the  contract  price 
does  not  affect  the  principle.  It  was  bis 
right  to  litigate  tbe  question  with  tbe  cred- 
itor, and  bis  election  to  pay  tbe  full  amount 
rather  than  to  resist  the  payment  of  any  por- 
tion of  It  makes  the  payment  a  voluntory 
one.  Regan  v.  Baldwin,  126  Mass.  487,  30 
Am.  Rep.  689. 

This  conclusion  is  rendered  still  clearer 
when  we  consider  tbe  nature  of  the  damages 
asserted  by  the  defendant.  Its  right  to  such 
damages  rests  upon  the  right  of  recoupment 
as  distinguished  from  "set-off,"  in  the  tech- 
nical sense  of  that  term,  and  from  a  statu- 
tory counterclaim  based  upon  an  Independent 
cause  of  action.  That  the  right  to  damages 
for  delay  In  delivery  of  property  sold  Is  a 
right  to  recoup  tbe  same  from  the  contract 
price,  see  Scbwelckhart  v.  Stuewe,  71  Wis. 
1,  38  N.  W.  605,  5  Am.  St.  Kep.  190.  Re- 
coupment Is,  as  the  word  Implies,  the  cutting 
out  or  reduction  of  a  part  of  a  creditor's  de- 
mand, and  Is  based  upon  some  failure  of  the 
creditor  to  comply  with  the  terms  of  tbe  con- 
tract out  of  which  the  debt  sued  upon  arises. 
See  "Recoup,"  Anderson's  Law  Diet  It  goes 
diroctly  to  tbe  amount  due  the  plaintiff.  Tbe 
defendant,  asserting  such  right,  does  not  ad- 
mit his  Indebtedness  to  plaintiff,  and  seek  to 
set  off  against  it  an  Indebtedness  due  from 
plaintiff  to  himself.  He  Insists  that  plaintiff 
has  in  some  material  respect  falie<l  to  per- 
form bis  part  of  tbe  contraut  on  whiqh  the 
suit  la  based,  and  [ibi1^<)]^  SettiUi'^Snicti 
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failure  be  has  never  become  Indebted  to  plain- 
tiff to  the  full  amount  of  the  agreed  price. 
His  counter  demand  goes  directly  to  the 
amount  due  the  plaintiff,  and,  while  perhaps 
not  strictly  u  defense,  It  has  often  been 
spoken  of  as  such,  or.  at  least,  as  a  partial 
defense.  McCuUongh  t.  Cox,  6  Barb.  386; 
Still  T.  Hal,  20  Wend.  51. 

In  Lufburrow  t.  Henderson,  SO  Oa.  482, 
recoupment  of  damages  In  such  cases  Is 
spoken  of  as  being  an  "Improvement  upon 
the  old  doctrine  of  failure  of  consideration. 
It  looks  through  the  whole  contract,  treating 
it  as  an  entirety,  and  treating  the  things 
done  and  stipulated  to  be  done  on  each  side 
as  the  consideration  for  the  things  done  and 
stipulated  to  be  done  on  the  other.  When 
either  party  seeks  redress  for  the  breach  of 
stipulations  In  bis  favor.  It  sums  up  the 
grievances  on  each  side  Instead  of  the  plaln- 
tlfTs  side  only,  strikes  a  balance,  and  gives 
the  difference  to  the  plaintiff.  If  It  is  In  his 
favor."   When  the  plaintiff  herein  demanded 
payment  of  the  first  bill,  Its  right  to  receive 
or  enforce  collection  of  the  full  amount  de- 
pended upon  Its  ability  to  prove  performance 
of  tlie  contract  on  Its  part.   If  it  had  not  so 
performed,  it  had  not  furnished  the  con^der- 
atlon  upon  which  defendant  bad  promised  to 
pay,  and  was  entitled  to  demand  and  receive, 
not  the  full  contract  price,  but  the  contract 
price  reduced  by  the  damages  which  Its  de- 
fault bad  occasioned  to  the  defendant.  Its 
inaiBtence  upon  the  fnll  contract  price  was, 
upon  defendauts  theory  at  least,  unjust  and 
excessive.  Defendant  was  fully  aware  of  the 
injustice,  and  for  a  time  refused  payment, 
but  In  the  end  did  pay  and  satisfy  the  de- 
mand apon  plaintiff's  terms.  As  said  by  us 
In  Baldwin  t.  Foas,  supra,  the  party  who 
would  resUit  an  nnjnst  claim  "must  do  so 
at  the  threshold.  The  parties  treat  with  each 
other  on  equal  terms,  and  if  litigation  is  In- 
tended by  the  party  of  whom  money  Is  de- 
manded It  should  precede  payment"  In  Reld 
T.  Field,  83  Va.  26.  1  &  E.  303,  the  seller  of 
goods  failed  to  make  a  delivery  within  the 
time  specified.  After  this  breach  of  the  con- 
tract the  purchaser  received  the  goods,  and 
gave  hia  promissory  note  for  tlie  agreed  price. 
This  was  held  a  waiver  of  his  claim  for 
damages,  and  the  same  conld  not  be  made 
the  basis  of  a  counterclaim  In  an  action  upon 
the  note.    To  the  same  effect,  see  Minne- 
apolis T.  M.  Go.  V.  Hutchlns,  65  Minn.  89, 
67  N.  W.  807;  Roby  v.  Reynolds,  66  Hun, 
486.  20  N.  Y.  Supp.  380.    In  short,  the  party 
who  questions  or  denies  the  justice  of  a  de- 
mand upon  him  for  the  payment  of  money 
has  his  choice  to  make  voluntary  payment, 
ami  thus  avoid  further  trouble  and  annoy- 
ance on  that  score,  or  to  resist,  and  take  the 
Judgment  of  a  court  of  competent  Jurisdic- 
tion upon  the  controversy.    If  he  adopts  the 
former  course  he  is  bound  by  It,  and  cannot 
thereafter  have  recourse  to  the  latter.  It 
/oUows  from  the  foregoing  discussion  tliat 


the  demurrer  to  the  defendant's  coonterclalm 
should  have  been  sustained. 

2.  On  plaintiff's  motion  the  trial  court 
struck  from  defendant's  answer  the  allega- 
tion that  at  the  time  of  paying  tbe  contract 
price  upon  the  first  order  for  machinery  and 
materials  defendant  "did  not  know  bow 
much.  If  any,  damages  the  Mauston  Electric 
Light  &  Power  Company  might  claim  or  b« 
able  to  establish  against  the  defendant,"  etc 
From  this  order  defendant  has  appealed,  bnt 
we  think  It  unnecessary  for  us  to  consider 
the  question  thus  raised.  In  disposing  of  tbe 
principal  appeal  we  have  treated  tbe  answer 
as  containing  the  allegation  («dered  stricken 
out,  and  If  there  was  any  error  in  tbe  ruling 
It  was  without  prejudice. 

The  judgment  of  the  district  court  is  re- 
versed, and  cause  remanded  txa  further  pro- 
ceediugs  In  barmonr  wltta  tills  Ofdnloik.  Re- 
versed. 


EENNSDT  T.  NILBS. 

(Supreme  Court  of  Iowa.   Oct  13,  1903.) 

DIVISION  UNE^-EVIDENCE— PENCSa— OOCUFA- 
TION— ACQUIESCENCE— NBCBS- 
SART  PARTIB3. 

1.  The  existence  of  a  fence  for  16  years, 
marking  the  dividing  line  between  platted  Ints. 
and  probably  located  before  the  platter's  stakes 

wore  destroyed,  is  better  evidence  of  the  true 
division  line  than  the  computation  of  snrvev- 
ors,  on  the  supposition  that  all  the  lots  wen  of 
like  proportions. 

2.  Occupancy  for  the  statutory  period  of 
limitations,  up  to  a  division  line  marked  by  a 
fence,  wluiont  question  of  its  correctness,  is 
acqulescMice  thweln,  preventing  a  snbseaoent 
claim  that  it  is  not  the  true  line. 

3.  To  a  suit  as  to  the  division  line  between 
the  parties,  a  third  person  is  not  a  npcesssry 
party  merely  because  the  division  line  between 
him  and  one  of  the  parties  is  inddeutaUy  in- 
volved. 

4.  Mere  objection  1^  defendant  to  plaintilTs 
erection  of  his  house  close  to  hers  la  enon^rh 
to  avoid  the  charge  of  acqalescenca  in  such 

erection. 

Appeal  from  District  Ooort,  Lfam  Gmmtr: 
H.  M.  Kemley,  Judge. 

The  d^endant,  prior  to  February  28,  1896, 
was  owner  of  lot  8  In  bIo<ft  18  In  that  part 
of  Cedar  Raptds  formerly  known  as  King- 
ston, and  on  that  day  conveyed  the  westerly 
30  feet  thereof  to  the  plaintiff.  Thereafter 
the  latter  erected  a  dwelling  house  on  said 
30  feet  of  ground,  so  close  to  defendant's  that 
the  eaves  extended  over  hers.  PlaintHr  em- 
ployed a  surveyor,  who  discovered  that  tbe 
front  end  of  the  wall  under  defendant's  bonse 
extends  over  the  line  between  them  to  tbe 
west  1%  Inches,  but  that  the  hind  end  ia  3 
inches  east  of  the  line.  This  resulted  from 
a  previous  discovery  that  the  division  fence, 
which  had  marked  the  line  between  lot  3 
and  lot  4  to  the  west,  was  over  on  lot  4  l>/ia 
feet  In  front  and  l^/io  feet  at  tbe  all^. 
These  discoveries  were  confirmed  by  anotlwr 
surveyor  «npioyed  by  defendant  The  remit 
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is  this  suit,  in  which  plaintifl  aikg  that  h« 
title  be  quieted  to  all  land  30  feet  east  of  the 
alleged  true  line.  The  defendant  flnt.  bm- 
serta  that  she  merely  sold  the  vacant  land 
west  of  her  house,  and  prays  that  the  deed 
be  reformed  accordingly.  She  further  insists 
that  the  fence  marka  the  true  division  be- 
tween lots  3  and  4,  and  that  the  30  feet  sold 
should  be  measured  from  that  This  was  the 
view  taken  the  district  court,  and  from 
ItB  decKe  the  plaintiff  awe^  Afflimed. 

Deacon  ft  Good,  for  ai^Ilant  Powdl  ft 
Powell,  for  appellee. 

FEB  CURIAM.  The  evidence  abows  con- 
clusively that  the  fence  had  marked  the 
boundary  between  lots  S  and  4  Cor  more  than 
16  years.  During  that  time  the  lots  had  been 
occupied,  and  no  one  had  evw  questioned 
tbat  it  indicated  the  true  division  line.  If 
parts  of  the  fence  had  bean  rebuilt  or  re- 
paired. It  continued  at  the  place  where  first 
located.  Tb»  mrv^ora.  oC  course,  paid  no 
attention  to  old  fences  or  the  location  of 
houses,  even  though  the  monuments  of  the 
original  survey  when  the  town  was  platted 
were  no  longer  to  be  found  In  that  part  of  the 
city.  From  '  what  they  designate  as  recog- 
nized monuments  tb^  found  the  block  comer, 
and,  assuming  tbat  every  lot  in  the  block  must 
necessarily  be  the  same  size  of  every  other, 
proceeded  to  divide  tbe  block  into  lots,  ac- 
cording to  their  own  notion  of  how  ft  should 
bnve  been  done  originally.  However,  the  law 
did  not  require  that  the  block  be  so  divided, 
and  tbe  existence  of  this  fence  for  so  long 
a  time,  probably  located  Iwfore  the  platter's 
stakes  had  been  destroyed.  Is  better  levldence 
of  the  true  division  line  than  the  computation 
of  these  surveyors,  or  the  supposition  that  all 
lots  were  of  like  i;Hn>portlonB.  Moreover,  this 
court  is  fully  committed  to  tbe  doctrine  that 
occupancy  up  to  a  marked  division  line,  with- 
out questioning  its  correctness,  for  the  statu- 
tory period  of  limitation,  is  such  acquiescence 
therein  as  to  defeat  subsequent  controversy 
as  to  its  true  location.  See,  among  others, 
Burdick  v.  Helvly,  23  Iowa,  S14;  Miller  v. 
Mills  County.  Ill  Iowa,  6S8,  82  N.  W.  1038; 
O'Callaghan  v.  Whlsenand  (Iowa)  93  N.  W. 
579. 

To  the  objection  that  tbe  owner  of  lot  4 
was  not  made  a  party  it  Is  to  be  said  tbat 
he  had  no  Interest  In  the  boundary  between 
the  parties  to  this  suit,  and  the  mere  fact 
that  tbe  division  line  between  his  lot  and  lot 
3  was  incidentally  Involved  did  not  render 
blm  a  necessary  or  proper  party  to  the  action. 
Kllnker  v.  Schmidt,  106  Iowa,  71,  75  N.  W. 
672. 

Contrary  to  appellants  contention,  the  evi- 
dence shows  that  defendant  objected  to  the 
coDstnictlon  of  the  house  close  to  hers.  True 
she  says  she  made  no  protest  (evidently  mis- 
understanding the  use  made  of  that  word), 
but  she  did  object  and  tbat  was  sufficient  to 


avoid  the  charge  of  acquiescing  In  the  erec* 
tion  of  the  house  in  close  proximity  to  her 
own.  As  the  deed  was  not  reformed,  tbat 
phase  of  the  case  demands  no  attention.  We 
merely  say  enough  to  indicate  our  views, 
without  intending  to  fully  review  tbe  evi- 
dence or  arguments,  for  the  record  raises  no 
question  which  we  deem  fairly  debatable. 
Affirmed. 


SHELDON  MAIL  et  al.  v.  O'BRIEN  OOtTN- 
TY  DEMOCRAT  et  al. 
(Supreme  Gonrt  of  Iowa.   Oct.  13,  1908.) 
AFPBAXf-PARTIES— DISHI^AI^. 

1.  Ad  aroeal  wHI  be  dismissed  for  laek  of 
parties,  the  Sheldon  Mail,  named  in  the  uotics 
of  appeal  as  the  only  appellant,  and  tbe  O'Bri- 
en Goonty  Democrat,  to  whom  the  notice  of 
appeal  is  addressed,  not  being  corporations, 
but  the  names  of  papers;  one  pablisltM  by  an 
indirldaal.  and  the  othn  hy  a  partnership. 

Appeal  from  District  Court,  O'Brien  Coun- 
ty; Wm.  Hutchinson,  Judge. 

Appeal  from  the  action  of  the  board  of  su- 
per^'isors  of  O'Brien  county  in  selecting  the 
official  newBpai>er  of  said  county.  Judgment 
in  the  court  below  In  favor  of  defendants. 
The  Sheldon  Mall  appeals.  Dismissed. 

Milt.  H.  Allen,  O.  H.  Montzhetmer,  and  J. 
L.  E.  Peck,  for  appellant  P.  B.  Ball^  and 
B.  C.  Herrlck,  for  appellees. 

PER  CURIAM.  It  appears  without  dispute 
that  the  Sheldon  Mail  is  a  newspaper  pub- 
lished at  Sheldon,  O'Brien  county,  by  a  part- 
nership, tbe  Arm  name  being  Piper,  Miller  & 
Ayres.  Tbe  O'Brien  County  Democrat  is  a 
newspaper  published  at  Prlmghar,  in  said 
county,  by  H.  B.  Walte.  Said  partnership  of 
Piper,  Miller  A;  Ayres  and  said  H.  B.  Waite 
were  parties  to  the  appeal  from  tbe  board, 
and  appeared  In  the  court  below.  The  notice 
of  appeal  to  this  court  is  addressed  to  the 
O'Brien  County  Democrat  and  to  the  clerk  of 
the  district  court  alone.  It  recites  that  tbe 
Sheldon  Mall  has  appealed,  etc.  It  Is  signed 
by  the  attorneys  for  tbe  Sheldon  Mail,  and 
service  thereof  is  accepted  by  the  attorneys 
for  the  O'Brien  County  Democrat  only.  Tbe 
appellees  now  move  to  dismiss  tbe  appeal, 
on  the  ground  that  there  are  no  proper  par- 
ties before  the  court  It  is  clear  that  the 
motion  must  be  sustained.  Tbe  Sheldon  Mall, 
which  is  named  as  the  sole  appellant,  is  not 
a  corporation  or  a  legal  entity  of  any  char- 
acter, capable  of  prosecuting  an  action  or  an 
appeal.  It  is  made  to  appear  tbat  the  name 
is  simply  that  of  a  newspaper  published  by 
the  partnership  named  above.  So,  too,  the 
O'Brien  County  Democrat  is  but  the  name  of 
a  newspaper,  and  does  not  I'epresent  any  le- 
gal entity,  caiwble  of  appearing  as  a  party  to 
any  legal  proceeding.  It  follows  that  hav- 
ing no  parties  before  us,  there  is  no  appeal, 
and  we  have  nothing 

Dismissed. 
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WILLIAUS  T.  IOWA.  CBNT.  R7.  Oa 

(Supreme  Coort  of  Iowa.  Oct.  14,  1903.) 

INJUBT  TO  RAILROAD  EUPLOTftS— 
—INSTRUCTIONS. 

1.  An  instructioii,  in  a  personal  injury  action 
by  an  employ^  against  his  employer,  that,  in 
order  to  recover,  plaintiff  most  establish  "all 
the  material  allegations  of  his  petition,"  was 
objectionable,  as  leaving  the  jiir>-  to  determine 
what  allegations  of  the  petition  were  material. 

2.  It  also  imposed  on  plaintiff  a  greater  bur- 
den than  he  was  required  to  bear,  it  not  being 
essential  to  a  recovery  to  prove  the  allegations 
of  the  petition  with  reference  to  the  extent  and 
nature  of  the  injury  sustained. 

5.  lustructiona  submitting  to  the  jnry  mat- 
ten  concerning  which  there  Is  no  eontroreray 
in  the  evidence  are  improper. 

4.  Code,  i  2071,  providing  that  railroad  com- 

Sanies  shall  be  liable  to  their  employes  for 
amagea  resulting  from  the  negligence  of  their 
agents  and  servants  when  connected  with  the 
OM  and  operation  of  any  railway,  renders  them 
so  liable  to  any  employ^  enga|^  in  work  ex- 
posing him  to  the  hazards  arising  from  the 
operation  of  a  railroad. 

6.  A  servant  employed  by  a  railroad  com- 
pany in  unloading  rails  from  a  car  in  a  repair 
train  by  means  of  a  cable  was  connected  in 
his  employment  with  the  use  end  operation  of 
the  company's  railway  within  Code,  $  2071,  re- 
lating to  the  liability  of  railroad  companies  for 
the  Diligence  of  employes. 

6.  In  an  action  by  a  servant  employed  with 
others  in  unloading  rails  from  a  car  in  a  repair 
tra^,  an  instruction  that,  if  plaintiff  gave  the 
tigual  to  move  the  train,  and  as  a  result  of 
such  movement  he  was  injured,  be  could  not 
recover,  was  erroneous,  as  ignoring  the  ques- 
tion of  due  care  for  his  safety  by  his  associates, 
and  due  care  on  his  own  part  in  giving  the 
signal. 

App«il  from  District  Court,  Mahaska 
C6uDty;  W.  Q.  Clemente,  Judge. 

Action  at  law  to  recover  damages  for  per- 
aonal  injuries  eostalned  by  plaintiff  while  in 
defendant's  service.  Verdict  and  Judgment 
for  defendant  and  plaintiff  appeals.  Reren- 
ed. 

Carver  &  Wooster  and  Rickel,  Crocker  ft 
Tonrtellot,  for  appellant.  George  W.  See* 
vera  and  J.  O.  Malcolm,  for  appellee. 

WEAVER,  J.  Plaintiff  claims  that  In  the 
year  1809  he  was  In  the  employ  of  the  de- 
fendant corporation,  assisting  In  the  opera- 
tion of  a  construction  or  repair  train,  and 
that  in  pursuance  of  such  service  he  under- 
took, with  others,  to  distribute  steel  rails 
along  the  defendant's  track.  The  unloading 
was  accomplished  by  the  use  of  two  cables, 
one  end  of  which  was  clamped  to  the  track 
and  the  other  hooked  to  a  rail  on  the  car,  aft- 
er which  the  train  was  moved  forward,  pull- 
ing the  rail  from  tlie  load.  At  the  time  In 
question  the  iron  was  being  unloaded  from  a 
stock  car,  and  two  men  riding  in  the  car  were 
charged  with  the  duty  of  placing  the  rails  In 
proper  position  to  be  hooked  and  drawn 
through  the  door  or  opening.  Other  men  at- 
tended to  the  clamps  at  the  rear  end  of  the 
cables,  while  plaintiff  and  another  unloosed 
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the  hooka  from  the  unloaded  rails,  and  cat^ 
ried  them  forward  to  repeat  the  procesf. 
Plaintiff  allies  that  while  he  was  thus  en- 
gaged the  men  in  the  car  failed  to  use  rea- 
sonable care  In  placing  and  preparing  one  of 
the  rails  for  unloading,  and  that  by  reaaon 
of  such  negligence  the  rail,  when  hooked, 
caught  In  the  end  of  the  car,  causing  the 
book  to  slip  from  Its  fastening  and  fiy  back 
with  great  violence,  striking  and  injuring  him. 
without  fault  on  his  part  The  defendant  ad- 
mits its  corporate  capacity,  denies  plalntlfTs 
claim,  and  alleges  that  by  his  own  negU- 
gence  he  caused  or  contributed  to  the  Injury 
of  which  be  complains.  Upon  the  trial  there 
was  no  dispute  tiiat  plaintiff  was  employed 
substantially  as  above  stated,  or  that  be  was 
injured  by  the  recoil  of  the  hook  as  alleged. 
There  was  a  dispute,  however,  as  to  whose 
duty  it  was  to  attach  the  book,  and  who  la 
fact  attached  it  at  the  time  of  the  accident 
and  also  as  to  the  matter  of  signals  for  mov- 
ing the  car—whether  any  were  given,  and, 
if  so,  by  whom  given. 

It  Is  not  seriously  contended  that  the  evi- 
dence failed  to  present  a  fair  question  tor 
the  Jury,  and  the  only  errors  discussed  tai 
argiunent  are  assigned  upon  the  InBtructtona 
given  by  the  court.  Among  the  iDStractloDS 
objected  to  we  note  the  following: 

"Par.  2.  Under  the  Issues  thus  joined,  be- 
fore the  plaintiff  can  recover,  he  must  estab- 
lish all  the  material  allegations  of  his  peti- 
tion by  a  preponderance  of  the  evidence,  ae* 
cording  to  the  rules  set  forth  in  tSteee  in- 
structions." 

"Par.  D.  Before  the  plaintiff  can  reeovw, 
he  must  establish  by  a  preponderance  of  the 
evidence  the  following  propositions:  First 
That  plaintiff  was  In  the  employ  of  the  de- 
fendant and  tb&t  such  employment  waa  con- 
nected with  the  use  and  op^atlon  of  the 
defendant's  railway  at  the  time  of  the  acci- 
dent •  •  •  Fifth.  That  the  plaintiff.  In 
the  performance  of  his  duties  at  the  time  of 
the  accident  exercised  ordinary  care  and 
prudence,  and  did  not  in  any  manner  con- 
tribute to  his  own  Injury.  If  each  of  the 
foregoing  propositions  are  established  by  a 
preponderance  of  the  evidence,  titiea  your 
verdict  should  be  tag  plaintiff,  and.  If  the 
plaintiff  has  tailed  to  satls^  yon  by  a  pre- 
ponderance of  the  evidence  as  to  any  one  of 
these  Ave  propositions,  then  your  mdict 
should  be  for  the  defendant^* 

"Par.  11.  If  yon  do  not  ftod  that  It  was  the 
duty  of  plaintiff  to  give  the  signal  to  the 
conductor  to  start  the  train,  and  yon  And 
that  the  plaintiff  did  not  give  such  signal  to 
the  conductor  to  start  the  train  at  the  time 
of  the  accident,  and  yon  find  that  the  plain- 
tiff handed  the  hook  to  tiw  employte  in  the 
car,  and  by  than  booked  In  the  mil.  w  yoa 
find  that  plaintiff  himself  placed  the  book  hi 
the  rail,  and  yon  further  find  that  It  was  tbe 
duty  of  the  men  In  tbe  ^  to  place  the  rail 

In  a  position  in [tt^^MrsQte^OTe?'*  P*" 
out  of  the  car  iflutbstnicud,  ai0  such  men 
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In  tbe  car  failed  and  neglected  to  exercise 
ftrdinary  care  and  caution  In  placing  such 
rati,  and  they  were  negligent  in  so  doing,  and 
jou  further  find  that  such  employte  In  the 
car  gave  the  signal  to  the  conductor  to  start 
the  train,  and  such  conductor  acted  on  such 
signal,  and  gave  the  signal  to  engineer  to 
start  the  train  and  the  train  was  thereby 
started,  yet  it  was  the  duty  of  the  plaintiff 
to  exercise  ordinary  care  and  caution;  and 
if  the  plaintiff,  by  the  exercise  of  ordinary 
care,  could  have  observed  and  ascertained 
tbat  tbe  rail  would  not  pass  out  of  tbe  car 
in  time  to  hare  gotten  out  of  the  way  of  dan- 
ger, or  in  time  to  bare  notified  the  conductor 
that  tbe  rail  wonld  not  pass  out  of  the  car, 
and  thus  hare  avoided  tbe  accident,  and  tbe 
plaintiff  failed  and  neglected  to  do  so,  then 
the  plaintiff  would  be  guilty  of  negligence 
directly  contributing  to  his  own  Injiury.  But 
if  you  should  find  from  the  evidence  that 
Bucb  a  state  of  facts  existed  aa  stated  above 
in  this  Instmctlon,  and  you  further  find  that 
such  person  in  tbe  car,  giving  such  signal,  if 
any,  or  other  employes  hi  the  car,  knew  tbat 
tbe  plaintiff  was  negligent,  and  knew  tbat  be 
bad  not  exercised  such  ordinary  care  and 
caution,  and  knew  that  the  circumstances 
were  such  as  to  Indicate  a  strong  probability 
tbat  tbe  plaintiff  or  some  other  person  would 
get  hurt.  It  would  be  tbe  duty  of  such  per- 
Bon  or  persons  In  tbe  car  having  such  knowl- 
edge. If  any,  to  do  whatever  be  or  they  could, 
with  ordinary  promptness,  to  avert  the  acci- 
dent, after  be  or  they  saw  tbat  the  plaintiff 
or  otiber  person  was  In  danger  of  getting  hurt; 
and  In  such  event  If  he  or  they  failed  to  use 
reasonable  means  with  reasonable  prompt 
nesB  to  avert  tbe  accident,  this  would  be 
negUgence  on  their  par^  which  would  make 
the  defendant  liable,  even  though  the  plain- 
tiff may  have  been  first  negligent  aa  stated 
In  this  Instroctlon.  But  if  the  clrcomatances 
were  not  sDcfa  aa  to  auggest  Immediate  dan- 
ger to  any  peraon,  or  if  it  was  reasonably 
apparent  to  anch  employ^  or  employte  tbat 
notblog  could  be  done  In  Ume  to  avert  the 
acddent,  after  tbey  discovered  such  negU- 
gence of  the  plaintiff  <lf  they  did  discover 
iQ  and  saw  tbe  danger,  then.  In  either  event, 
there  would  be  no  negllgoice  of  the  employd 
or  onployfis  In  the  car.  In  not  attempting  to 
avot  the  accident** 

After  deUberatlnff  ^n  tb^r  verdict  sev- 
eral hours,  tbe  Jury  returned  Into  court  with 
a  written  interrogatory  as  follows:  "To  the 
Court:  Tour  Instmctions  are  not  clear.  We 
all  agree  that  plalatlff  and  defendant  were 
negligent.  Section  6  of  your  Instmctioni 
states  that  If  we  find  plaintiff  guilty  oC  neg- 
ligence wa  most  find  a  verdict  for  ^fendant. 
Section  11  states  that,  if  plaintiff  was  guilty 
of  negligence  and  defendant  had  time  to 
BTWt  acddrat,  then  the  i^intlff  can  recover. 
Are  not  these  contradictory?"  In  response 
to  this  qnestira  the  court  gave  an  additkmal 
Instmctlon  as  follows:  "Gentlemen  of  the 
jury,  to  yonr  written  Inquiry  In  regard  to 


instructions  number  five  and  number  eleven 
you  are  Instructed  that  tbe  fifth  proposition 
embodied  In  instruction  number  five  Is  quali- 
fied by  instruction  number  eleven,  should 
you  find  that  the  facts  existed  as  stated  In 
Instruction  number  eleven."  Later,  and  aft- 
er still  furtlier  deliberation,  the  Jury  again 
returned  into  court,  repeating  their  com- 
plaint of  Inability  to  reconcile  tbe  instruc- 
tions given  In  paragraphs  5  and  11  of  tbe 
charge,  and  asking  still  further  dlrectlou. 
Thereupon  the  court  repeated  In  substance 
its  former  explanation  of  these  paragraphs, 
and  added  the  following:  "If  you  find  from 
the  evidence  the  plaintiff  himself  gave  the 
signal  to  move  tbe  train,  and  in  obedience 
thereto  the  train  was  moved,  and  the  plain- 
tiff thereby  received  tbe  Injury  of  which  he 
complains,  then,  and  In  tbat  event,  be  Is  r»- 
sponsible  for  tbe  result  of  such  movement; 
and  he  cannot  recover  In  this  action." 

While  there  Is  much  in  these  several  para- 
graplis  of  which  appellant  cannot  Justly  com- 
plain, we  cannot  avoid  the  conclusion  that 
the  Jury  were  In  some  respects  misdirected. 

1.  By  tbe  second  paragraph  of  the  charge 
the  Jury  were  told  that,  in  order  to  recover, 
plaintiff  was  required  to  establish  "all  the 
material  allegations  of  his  petition."  This 
Instruction  Is  objectionable  for  two  reasons: 
It  leaves  tbe  Jury  to  determine  for  them- 
selves what  allegations  of  the  petition  are 
material,  and  It  imposes  upon  plaintiff  a 
greater  burden  than  he  was  required  to 
bear.  For  instance,  the  petition,  after  al- 
lying bis  injury  to  tbe  manner  we  have  de- 
scribed, proceeds  to  aver  that  to  consequence 
thereof  be  has  been  made  to  undergo  great 
pain  and  suffering,  and  to  Incur  expense  tot 
medical  attendance  and  nursing;  that  be  Is 
still  laboring  under  the  disability  thus  oc- 
cadoned.  and  Is  liable  to  sustain  further  loss 
and  suffering  therefrom  to  the  future.  Now, 
these  allegaltons  are  material,  and  are  not 
Improperly  pleaded;  but  plaintiff  Is  not  re- 
quired to  prove  the  truth  of  all  of  them  be- 
fore he  can  recover.  If  he  establishes  the 
alleged  n^Ilgence  of  tbe  defendant,  and 
consequent  Injury  to  himself  without  eoi^ 
trlbntory  fault  on  his  own  part,  then  his 
right  of  recovery  Is  complete,  althoni^  the 
Jury  may  believe  he  has  fully  recovered,  and 
there  Is  no  probability  of  future  loss,  pain, 
or  suffering  or  although  he  falls  to  show  the 
employment  physician  or  nurse.  The 
same  suggestion  may  properly  be  made  as  to 
many  other  allegations  of  the  ideadlngs,  fail- 
ure to  prove  which  would  not  necessarily 
defeat  plaintiff's  right  of  recovery.  See  Ka- 
Une  V.  Stover,  88  Iowa,  24&,  55  N.  W.  348; 
Malcben  v.  day,  62  Iowa,  455,  17  N.  W. 
OSS;  Harley  v.  Merrill  Brick  Co.,  83  Iowa. 
73,  48  N.  W.  IOOOl  Tbe  sec»nd  paragraph  of 
the  charge,  to  which  we  have  Just  referred, 
and  the  first  subdivision  of  the  fifth  para- 
graph, are  also  open  to  the  clttc^Um  that  they 

subndt  to  tbe  fl^U^  i^,1h<3moTO^ 
which  are  conceded,  or  concaming  Cwnich 
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tbere  Is  no  controveny  In  the  eridence. 
Tliat  plaiutlff  "was  in  tlie  employ  of  the  de- 
fendant, and  that  such  employment  was  con- 
nected with  the  use  and  operation  of  the  de- 
fendant's railway,"  was  not  a  matter  of  con- 
troversy; and,  if  the  Jury  bad  specially 
foimd  In  the  negative  u[>on  either  proposi- 
tion, the  finding  must  have  been  set  aside, 
as  being  manifestly  unsupported  by  the  evi- 
dence. 

2.  With  further  reference  to  the  first 
clause  of  the  pargrapb  It  may  be  observed 
that,  to  entitle  plaintiff  to  the  benefit  of 
Code,  S  2071,  be  was  not  required  to  prove 
his  employment  to  have  been  connected  with 
the  use  and  operation  of  the  railway.  Eiven 
though  his  employment  may  have  had  noth- 
ing whatever  to  do  with  the  movement  of 
trains,  yet,  if  the  performance  of  his  duties 
brought  him  Into  a  situation  where  he  was 
exposed  to  the  perils  and  hazards  arising 
from  such  operation  or  movement,  and  be 
was  thus  Injured  by  the  negligence  of  a  co- 
employfi,  he  is  within  the  protection  of  the 
statute.  Pyne  t.  B.  R.,  54  Iowa,  223.  6  N. 
W.  281,  87  Am.  Bep.  198;  Keatley  v.  B.  R., 
94  Iowa,  691,  63  N.  W.  S60;  Jensen  v.  R.  R. 
(Iowa)  88  N.  W.  952.  It  was  error,  there- 
for^ as  an  abstract  proposition  of  law,  to 
direct  the  Jury  that  plaintiff  could  not  re- 
cover without  showing  his  employment  to 
have  been  connected  with  the  operation  of 
the  road;  but,  as  we  hold  that  his  employ- 
ment was  of  that  character,  the  error  was 
not  of  Itself  prejudicial,  and  we  should  not 
be  disposed  to  reverse  upon  that  ground 
ajone. 

S.  The  eleventh  paragraph  of  the  charge 
attempts  to  collate  the  facts  and  circum- 
stances bearing  upon  the  question  of  con- 
tributory negligence,  and  to  Instruct  the  Jury 
as  to  their  effect  upon  plaintiff's  right  of 
action.  In  its  commendable  anxiety  to  make 
Its  r6sumd  full  and  fair,  the  learned  trial 
court  seems  to  have  been  betrayed  into  some 
obscurity  of  statement  Indeed,  it  Is  hard- 
ly possible  for  any  person  to  construct  a 
sentence  of  such  extreme  length  and  multi- 
plicity of  subsidiary  clauses  having  refer- 
ence to  technical  matters,  and  succeed  in 
making  It  so  clear  that  a  Jury  of  nonprofes- 
sional men  will  be  able  to  read  and  apply 
tt  witb  clear  understanding.  In  the  present 
Instance  the  lack  of  clear  comprehension  by 
the  Jury  was  demonstrated  by  their  repeated 
return  into  court  asking  further  direction  as 
to  the  effect  of  tbfs  particular  paragraph. 
In  giving  such  direction,  the  court  as  we 
have  seen,  stated  an  additional  proposition 
to  the  effect  that  If  plaintiff  himself  gave 
tbe  signal  to  move  the  train,  and  as  a  result 
of  such  movement  he  was  injured,  then  he 
was  responsible  for  his  own  Injury,  and  could 
not  recover.  This  rule,  we  think,  cannot  be 
the  law.  It  wholly  Ignores  tbe  question  of 
due  care  for  his  safety  by  bis  co-employgs, 
as  well  as  due  care  on  his  own  part  in  giv- 
ing the  signaL  Tbe  mere  fact  that  he  him- 


self gave  the  signal  does  not  enable  the 
court  to  say  as  a  matter  of  law  that  he  wai 
guilty  of  contributory  negligence^  Whether 
it  was  or  was  not  negligence,  and.  if  negli- 
gence, whether  it  In  any'  manner  caused  or 
contributed  to  the  accident  depends  entire- 
ly upon  Inferences  to  be  drawn  from  the  at> 
tendant  drcumstances;  In  other  worda,  it 
was  a  question  for  the  Jury. 

4.  Other  exceptions  are  urged  to  tbe  in- 
structions, but  in  view  of  the  conclaaions 
already  announced,  it  la  unnecessary  for  us 
to  further  extend  this  opinion.  This  court 
Is  fully  aware  of  the  difficulties  and  embar- 
rassments which  surround  trial  courts  In  the 
preparation  of  Instructions.  Undor  the  rule 
which  requires  the  Judge  to  remain  in  per- 
sonal supervision  of  the  trial  In  all  its  stages 
he  Is  forced.  If  he  would  avoid  delay,  to  pre- 
pare ills  charge  at  his  desk,  subject  to  con- 
stant interruption  and  distraction;  and  the 
chief  cause  for  surprise  Is  that  so  few  preju- 
dicial errors  are  committed.  Many  of  tbe 
criticisms  offered  to  the  charge  now  before 
us  are  of  a  verbal  or  technical  charact». 
and  we  should  be  disposed  to  overrule  most 
of  them  were  It  not  that  taking  the  record 
as  a  whole,  It  seems  very  clear  the  Jury  be- 
came confused,  and  did  not  fully  compre- 
hend the  rules  of  law  laid  down  by  the 
court  A  new  trial  will  therefore  be  or- 
dered. 

The  Judgment  of  the  district  court  !■  re- 
versed. 


LUCAS  T.  WHITACRBL 
(Bopreme  Gonrt  of  Iowa.  Oct  18,  1008.1 

ADTBRSB  POSSKSaiON— EXTENSION  OP  DOV- 
ER RIQHT— LIMITATION  OF  ACTIONS— 
PLBADINO— DEMURRER. 

LOode,  J  8366,  provides  that  one-third  fi 
value  of  au  estates  in  realty  posaessed  by  a 
husband  at  any  time  during  marriage,  and  not 
sold  under  judicial  sale,  and  to  which  the  wife 
has  made  no  reliuquLshment  Bhall  be  set  apart 
as  hers  in  fee  simple  If  she  survive.  fisM,  tbat 
limltationa  do  not  ran  against  a  wife's  aetiw 
to  enforce  her  dower  rights  until  the  death  ot 
the  husband. 

2.  Adverse  possession  of  land  as  against  a 
husband  .  does  not  operate  to  extingoiab  tht 
wife's  dower. 

8.  Where  the  petition  of  a  widow  for  eon- 
flrmation  of  title  to  her  in  certain  lands  of 
which  her  husband  had  been  seised  alleced  that 
she  was  "the  owner  thereof,"  aDcb  aiiegatios 
negatived  the  loss  of  htf  rights  by  aal«  of  the 
land  under  Judicial  sale. 

Appeal  from  District  Oonrt,  ICnscatliie 
County;  Jamet  W.  Bollinger  and  P.  B.  Wolfe, 
Judges. 

Tbe  plaintiff  was  married  to  Edward  W. 
Lucas  September  29,  1862,  and  lived  with 
him  as  his  wife  until  his  death,  which  oc- 
curred December  17,  1900.  On  July  28,  1868. 
be  and  one  Gllman  Folwun  acqnlred  In  sev- 
eralty 39  acres  of  land  In  Moscatlne  coonty. 
She  alleges  ber  ownership  of  an  ondlvldpd 
one-third  of  one-half  tbmt^  and  prays  that 
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title  thereto  be  confirmed  In  ber.  The  de- 
fendant, In  the  first  division  of  bis  answer, 
denied  tbe  ownership  alleged,  and  in  the 
second  and  third  dlTlslons  pleaded  that  the 
land  had  been  occupied  by  himself  and  gran- 
tors adversely  for  more  than  40  years.  A 
demurrer  to  the  last  two  divisions  was  sus- 
tained, and  on  hearing  decree  was  entered  as 
prayed.   The  defendant  appeals.  Affirmed. 

E.  O.  Nlch(da  and  Bemley  &  Ney.  Ua  ap- 
pellant O.  A.  Bylngton  and  Tltiis  ft  Jack- 
son, fw  appellee. 

liADD,  3.  Lucas  was  seised  of  an  un- 
divided one-half  Interest  In  the  land,  and  lost 
title  thereto  through  adverse  possession.  All 
this  happened  when  husband  of  the  plaintiff. 
Was  she  divested  by  such  adverse  possession 
of  ber  Inchoate  Interest  therein,  or  Is  she 
entitled  to  a  widow's  distributive  share  in  the 
property?  Our  Code  (section  33GC)  provides 
that:  "One  third  In  value  of  all  tbe  legal 
or  equitable  estates  In  real  property  possessed 
by  the  husband  at  any  time  during  tbe  mar- 
riage, wUcb  have  not  been  sold  on  execution 
or  otb&t  judicial  sale,  and  to  which  tbe  wife 
bas  made  no  rellnqulsbment  of  ber  right 
shall  be  set  apart  as  her  property  in  fee 
simple,  if  she  survive  him."  Prior  to  her 
busband's  death  her  right  was  merely  that 
of  expectancy.  It  attached  as  an  incident  to 
tbe  seisin  of  tbe  husband  during  marriage. 
It  could  not  be  defeated  or  divested  by  any 
net  or  charge  of  the  husband,  or  otherwise, 
save  In  the  manner  provided,  though  prob- 
ably subject  to  proceedings  to  which  all  es- 
tates are  held,  such  as  eminent  domain  and 
tbe  like.  See  Plynn  v.  Flynn,  171  Blass.  812, 
60  N.  E.  680,  42  L  R.  A.  98,  68  Am.  St  Rep. 
427.  But  upon  his  death  It  became  perfect, 
and  related  back,  and  comprised  one-third  of 
all  real  estate  held  by  him  during  coverture. 
She  could  not  be  heard  to  assert  title  prior 
to  becoming  a  widow,  though  tbe  law  will 
not  wholly  deny  protection  to  even  an  in- 
choate Interest  In  property.  Buzlck  v.  6u- 
sic&,  44  Iowa,  259,  24  Am.  Rep.  740.  The 
period  of  limitations  Is  uniformly  held  to  be- 
gin to  ran  from  the  time  a  right  of  action 
accrues,  and  surely  the  wife  cannot  be  said 
to  liave  lost  her  inchoate  right  of  dower  by 
nonaction  when  she  has  been  without  power 
to  save  or  protect  It  by  suit  She  could  not 
bave  done  so  prior  to  her  husband's  death, 
and  therefore  tbe  statute  did  not  run  against 
ber.  But  is  she  bound  by  her  husband's 
failure  to  protect  his  real  property  from  the 
adverse  claims  of  others?  The  language  of 
tbe  statute  will  not  bear  this  construction. 
It  is  not  the  Interest  held  by  him  at  death, 
bnt  at  any  time  during  coverture,  in  which 
abe  Is  awarded  a  share;  and  no  act  of  omls- 
alon  or  commission  on  his  part  can  deprive 
ber  thereof  save  that  which  results  from  exe- 
cntlon  or  other  Judicial  sale.  "The  mere 
AtUnre  to  nu  for  lands,  of  which  he  was 


legally  seised  during  coverture,  until  the  stat- 
ute of  limitations  attaches  against  him,"  de- 
clared the  court  In  Hart  v.  McCoUum,  28  Ga. 
478,  "does  not  exclude  the  wife's  right  to 
dower  in  said  lands— a  right  which  she  may 
assert  when  she  becomes  discovert"  The 
same  conclusion  was  reached  in  Durham  v. 
Angler,  20  Me.  242;  Moore  v.  Frost  8  N.  H. 
126;  Williams  v.  Williams  (Ky.)  12  S.  W. 
760.  6  L.  R.  A.  637;  Taylor  v.  Lawrence, 
148  lU.  888.  86  N.  E.  74;  Lucas  v.  White,  95 
N.  W.  209,  and  cases  cited  therein.  Appel- 
lant cites  numerous  decisions  to  tbe  effect 
that  adverse  possession  extinguishes  the  right 
and  vests  a  perfect  title  in  the  adverse  hold- 
er. But  this  language  Is  Invariably  directed 
to  the  claim  of  a  particular  Individual,  and 
never  toward  one  against  whom  adverse  poa- 
session  cannot  be  asserted.  The  vice  of  ap- 
pellant's argument  lies  in  tt»  assnmptlon  that 
there  has  been  adverse  possession  as  to  the 
wife.  It  would  be  absurd  to  say  the  statute 
could  run  against  her  in  the  absence  of  any 
provision  for  the  protecticm  of  ber  right 
Her  right  of  action  accrues  the  Instant  of 
her  husband's  death,  and  not  until  then  does 
tbe  period  of  limitation  fixed  by  section  3447 
begin.  Nor  can  her  inaction  be  construed  a 
relinquishment 'when  nothing  she  might  bave 
done  could  have  tolled  the  running  of  the 
statute  against  ber  husband.  Appellant  has 
cited  no  authority  sustaining  his  view  of  the 
law,  and  we  bave  found  none.  We  have  no 
notion  of  amending  the  statute,  and  can  on^ 
give  It  effect  by  holding  that  advme  posses- 
sion of  land  seised  by  the  husband  In  his 
lifetime  will  not  cut  off  the  wife's  inchoate 
Interest  therein,  but  that  s&e  can  maintain 
an  action  therefor  after  his  death. 

2.  The  petition  did  not  In  terms,  negative 
the  loss  of  plaintiffs  Inchoate  Interest  1|^  the 
proj>erty  by  execution  or  other  Judicial  sale, 
or  by  her  own  relinquishment,  and  it  is  urged 
that  because  of  this  omission  tbe  demurrer 
to  the  divisions  setiing  up  adverse  posses- 
slon  as  a  defense  should  have  been  over- 
ruled. It  is  apparent  from  the  facts  alleged 
In  the  petition  that  plaintiff  is  claiming  ber 
distributive  share  in  the  property,  and  the 
allegation  tliat  she  la  owner  thereof  negatives 
its  loss  in  the  manner  suggested.  In  a  jsense 
tlte  nrerment  of  ownership  Is  a  conclusion, 
but  no  more  so  than  would  have  been  the 
statement  that  she  had  nqt  been  divested  of 
ber  inchoate  interest  In  any  of  the  ways 
mentioned.  It  Is  generally  treated  as  an 
averment  of  fact  unless  the  context  sbOATS 
otherwise.  Heeser  v.  MlUer,  77  Cal.  192,  10 
Pac.  875;  Saline  County  Com'rs  v.  Young, 
18  Kan.  445;  Grace  v.  Ballon,  4  S.  D.  833, 
66  N.  W.  1075;  Glllett  v.  Robblns,  12  Wis. 
329;  21  Ency,  P.  &  P.  718;  Ely  v.  Ry.  Co.. 
129  U.  S.  291,  9  Sup.  Gt.  298,  32  L.  Ed.  US8. 
We  think  tbe  argument  of  ownership  under 
the  circumstances  sufficiently  negatived  the 
loss  of  her  dower  Interest  during  coratore. 
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DAILBT  T.  CHICAGO,  M.  &  ST.  P.  RT.  CO. 

(Sopreme  Court  of  Iowa.   Oct.  13,  1903.) 

RAILROADS  —  KILUNG  STOCK  —  FAILURE  TO 
MAINTAIN  PROPER  FENCES— WHAT  CONSTI- 
TUTES RAILROAD  FENCB—NBQLIOBNCEt-BV- 
IDBNCE— SUFFICIENCY. 

L  A  railway  company  built  two  fences  on  the 
north  side  of  its  track.  The  first  fence,  placed 
about  a  rod  from  the  boundary  of  the  right 
of  way,  was  connected  with  a  cattle  goard  at  a 
street  crossing,  and  was  extended  westward 
indefinitely.  The  second  fence  extended  from 
the  street  forming  the  crossing  along  the  bonnd- 
aiT  of  the  right  of  way  westward  for  about  000 
feet  to  a  pasture,  where  it  tamed,  and  joined 
the  first  fence.  At  the  pasture  end  of  the 
lane  thus  formed  was  a  gate  opening  into  the 
pastnre,  while  the  street  end  of  the  lane  was 
open,  ffsid,  that  the  first  fence  was  a  railroad 
fence,  withm  Code,  |  2055,  making  t  railroad 
company  liable  for  killing  stock  by  reason  of 
its  failure  to  properly  fence  its  track. 

2.  Uve  atock  stranng  in  the  lane  was  stock 
running  at  large,  within  Code,  f  2066.  provid- 
ing that  any  corporation  operating  a  railway 
and  failing  to  fence  the  same  against  live  stock 
running  at  large  shall  be  liable  for  the  stock 
killed. 

8.  In  an  action  against  a  railway  company  for 
killlnc  a  mule  it  was  shown  that  the  mule  had 
been  kept  in  a  pasture  at  the  end  of  a  lane 
formed  by  two  fences  built  by  a  railway  com- 
pany on  its  right  of  way;  that  at  the  pasture 
•nd  of  the  lane  was  a  gate  leading  iuto  the 
pasture,  while  at  the  other  eqd  the  lane  was 
open  at  a  street;  that  the  day  before  the  mule 
was  killed  it  was  In  the  pasture;  that  during 
the  evening  before  it  was  killed  it  was  seen  in 
the  lane;  that  it  strayed  from  the  lane  on  the 
track  through  a  defective  fence.  ffeM  sufficient 
to  establish  a  prima  fade  case  of  negligence  on 
the  part  of  the  company,  shifting  the  burden 
on  it  to  show  its  freedom  from  negligence. 

4,  In  such  a  case  It  was  not  sufficient  to  neg- 
ative the  prima  facie  case  of  negligence  to 
show  that  tne  male  was  In  a  safe  place  the  day 
before  It  was  killed,  or  to  indulge  in  the  con- 
jecture that  some  one  opened  the  gate  leading 
from  the  lane  to  the  pasture,  and  thus  allowed 
K  to  enter  the  lane,  but  the  company  must 
prov^  that  the  animal  came  through  the  gate. 

Appeal  from  District  Court,  Kossuth  Oonn- 
ty;  A.  D.  Bailie,  Judge. 

Action  to  recover  the  value  of  a  mule  killed 
upon  defendant's  right  of  way  by  one  of  its 
passing  trains.  The  opinion  states  the  facta. 
Trial  to  a  Jury,  and  verdict  and  Judgment 
for  plaintiff.   Defendant  appeals.  Affirmed. 

J.  C.  Cook,  H.  Loomis,  and  Clarke  &  Co- 
henour,  for  appellant.  Tbomes  O'Connor  and 
F.  U.  CnrtlBa.  for  appellee. 

BISHOP,  C.  J.  Defendanfs  line  of  road 
runs  through  the  Mty  of  Algona  nearly  east 
and  west.  To  the  west  from  Thorlngton 
street,  and  connecting  with  a  cattle  guard 
on  the  west  line  of  said  street,  the  tracks 
are  fenced  on  both  sides.  On  the  north  side 
ot  the  track  there  are  two  fences,  the  first 
extending  west  Indefinitely,  and  the  second 
extending  for  some  500  feet  only,  to  what  is 
referred  to  In  the  evidence  as  the  "McCoy 
pasture."  The  first  of  such  fences,  which 
we  will  call  the  "south  fence,"  connects  with 
the  cattle  guard  at  Thorlngton  street,  and,  as 
it  runs  east  and  west,  ia  located  about  a  rod 


south  of  the  north  line  of  defendantfa  right 
of  way.  The  north  fence  is  on  the  line  of  the 
right  of  way,  and  when  it  reaches  the  McCoy 
pasture  it  turns  south,  and  is  Joined  to  the 
south  fence.  Thus  a  lane  about  a  rod  wide 
is  formed,  extendli^  from  the  said  street  to 
said  pasture.  At  the  street  end  it  is  open, 
passage  into  it  being  wholly  unobstructed. 
At  tlie  pasture  end  there  Is  a  gate,  opraing 
into  the  pasture  field.  Both  fences  were  built 
by  the  defendant  company,  and  whatever  re- 
pairs have  been  made  thereon  were  made  by 
the  employ^  of  the  company.  The  mole  ia 
question  had  been  kept  In  said  pasture,  and 
was  known  to  be  therein  the  day  before  It 
was  killed.  During  the  evening  before  it 
was  killed  It  was  seen  in  the  said  lane.  It  ta 
conceded  that  the  south  fence  between  the 
lane  and  the  railway  tracks  had  been  out  of 
repair  for  a  long  time,  and  there  whs  evi- 
dence tending  to  prove  that  the  mule  In 
question  strayed  upon  the  tracks  through 
such  defective  place  in  the  fence,  and  that  it 
came  to  its  death  by  being  struck  by  a  pass- 
ing train.  It  does  not  appear  bow,  or  at 
what  time,  the  mule  escaped  trom  tiie  Hfr 
Coy  pasture. 

The  liability  of  a  railway  company  for 
stock  killed  by  its  trains  is  fixed  by  sectioa 
2055  of  the  Code.  That  section  provides,  in 
substance,  that  any  railway  corporation  fail- 
ing to  fence  its  railway  against  live  stock 
running  at  large  where  the  right  to  fence  ex- 
ists shall  be  liable  to  the  owner  of  any  stodc 
killed  by  reason  of  the  want  of  such  fence, 
etc.;  and  a  failure  to  repair  xxpoa  notice,  or 
within  a  reasonable  time.  Is  a  fail  ore  to 
fence,  within  the  meaning  of  the  statute. 
Ayleswortb  r.  Railway,  30  Iowa.  459;  Brent- 
uer  T.  Railway,  68  Iowa,  625,  12  N.  W.  615; 
McCormlck  v.  Railway,  41  Iowa,  193.  Statinf 
It  in  general  terms,  the  contention  of  the 
appellant  Is  that  it  cannot  be  held  liable  In 
this  case,  for  that,  as  to  stock  ronning  in 
the  McCoy  pasture.  It  was  under  no  obUgatl<Hi 
to  maintain  the  fence  bounding  this  lane 
on  the  south;  and,  further,  that  as  to  the 
particular  animal  In  question  there  is  no  di- 
rect evidence  tending  to  prove  that  it  came 
Into  the  lane  from  the  east  or  open  end  there- 
of, and  was  not,  therefore,  stock  running  at 
large,  within  the  meaning  of  the  statote. 
Such  contention  was  embodied  In  a  motion 
to  direct  a  verdict,  which  was  overruled,  aad 
in  requests  for  Instructions  which  were  re- 
fused. We  think  there  was  do  error  in  the 
rulings  thus  complained  of.  In  the  first 
place,  were  it  not  for  the  fact  that  the  east 
end  of  the  lane  was  open  and  unobstructed, 
we  should  be  wholly  disposed  to  agree  that 
there  was  no  obligation  on  the  part  of  tiie 
defendant  company  to  keep  tip  or  maintain 
the  south  fence.  In  view  of  such  (^>eDlDt 
however,  the  south  fence  became  and  was  the 
railway  fence,  and  the  existence  of  the  north 
fence  became  an  immaterial  conslderatloa. 
We  may  .quali^  this  \a  ^^^ip^t,  liias> 
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maeh  u  tbe  nortb  fence  was  on  the  right  of 
way  line,  stock  shown  to  have  escaped 
through  the  same,  or  through  the  gate  at  the 
end  of  thB  lane  from  the  McOoy  pasture,  di- 
rectly upon  the  right  of  way,  no  negligence 
upon  the  part  of  tbe  company  appearing,  It 
might  be  urged  with  much  force  that  no  lia- 
bility for  damages  shoold  attach  to  the  com- 
pany. Saying  this  is  no  more  than  to  say 
that  If  a  railway  company,  for  the  conven- 
ience of  an  adjoining  landowner,  pats  in  a 
gate  between  Its  right  of  way  and  a  field  of 
such  owner,  It  cannot  be  Iield  liable  for  in- 
jury to  stock  occasioned  by 'the  careless  use 
of  such  gate  by  such  owner  or  others  not  per- 
sons in  its  employ.  Mears  t.  Railway,  103 
Iowa.  203.  72  N.  W.  609.  But  such  doctrine 
cannot  be  made  applicable  to  tbe  case  as  It 
Is  made  In  the  record  before  us.  The  lane 
In  question  was  an  open  way,  and  stock 
straying  thereon  wonld  be  stock  running  at 
large,  within  the  meaning  of  the  statute. 
Now,  the  record  does  not  answer  the  ques- 
tions as  to  the  time  when  and  the  place 
where  the  mule  escaped  from  the  pasture. 
It  is  calaln  enough  that  It  was  In  there  the 
day  before  It  was  killed,  hut  It  Is  also  to  be 
said  that  no  one  saw  the  gate  open,  and  no 
one  found  any  breaks  In  the  fence  of  the 
McCby  pastnre.  But,  with  these  facts  before 
us,  the  questions  still  remain  unanswered. 
l%e  situation  may  be  summed  up  by  saying 
that  we  have  simply  tbe  case  of  a  mule  run- 
ning at  large  to-day  that  was  within  an  ap- 
parently safe  IncioBure  yesterday.  This  be- 
ing true,  and  the  ipule  having  gone  from  an 
open  way  thrcmgfa  a  defective  fences  and  up- 
on fba  tracks  of  the  railway,  where  it  was 
injured,  a  prima  fade  case  of  negligence  on 
the  part  of  the  company  can  be  said  to  have 
been  made  out.  Such  being  the  circumstan- 
ces, the  burden  was  then  shifted  to  the  de- 
fendant to  show  its  freedom  from  negli- 
gence. This  conclusion  has  support  In  the 
following  eases:  Brratner  v.  Ballway,  su- 
pra; Small  V.  Railway.  00  Iowa,  83&  And,  In 
omr  opinion.  It  Is  not  sufficient,  to  negative 
the  case  of  negligence  Uins  established,  to 
point  out  that  the  mule  was  In  a  safe  place 
the  day  before,  or  to  indulge  In  the  conjecture 
that  some  one  opened  the  gate,  and  allowed 
ft  to  CTter  the  lane.  In  reason,  tbe  defend- 
ant may  well  be  held  to  expect  that  stock 
would  find  Its  way  into  the  lane,  and  ordinari- 
ly It  conid  make  no  difference  whether  stock 
found  there  came  from  an  adjoining  inclo- 
sure  or  from  one  a  mile  away.  If  the  com- 
pany relies  upon  the  fact  that  In  getting  up- 
on Its  right  of  way  such  stock  came  through 
a  gate  in  a  fence  separating  Its  right  of  way 
from  an  adjoining  field.  It  must  prove  such 
fact  The  court  cannot  Indulge  In  a  mere 
supposition  to  relieve  it  from  the  effect  of  a 
prima  facto  case  of  negligence  made  out 
against  It. 

We  dIacoTW  no  viw,  and  the  judgment  Is 
■formed. 


WILSON  T.  ONBTOTT. 
(Sopreme  Court  of  Iowa.   Oct.  14,  1808.) 

BILLS  AND  NOTES— NATURE  OF  OBUQATION- 
PRINCIPAL  AND  SURKTY  —  ACTIONS  —  IN- 
STRUCTIONS—SPECIAL  INTBRROOATORIBS— 
UARMLK88  BRROR. 

1.  Where,  in  an  action  on  a  note,  the  evidence 
showed  a  new  coiudderation  for  a  suretr's  agree- 
ment to  pay  the  snme  as  a  principal,  the  court's 
failure  to  call  the  jury'e  attentios  to  the  reqnire- 
meot  of  a  new  connderatloo  in  an  instruction 
that  though  the  deceased  may  have  originally 
signed  the  note  as  surety  only,  if  he  subse- 
quently aereed  to  become  a  principal,  and  pay 
uie  same,  ae  would  be  liable,  was  not  reversible 

MTOr. 

2.  Where  a  court,  of  its  own  motion,  submit- 
ted a  special  interrogatory,  coTering  the  mate- 
rial part  of  one  asked,  and  the  finding  on  such 
lntem>KatorT  answered  the  only  qoesaon  whldi 
could  have  been  i^perly  submitted,  the  court's 
refusal  to  submit  the  Interrogatoiy  asked  was 
not  error. 

S.  Where  there  was  erldmce  warrantlnr  a 
finding  that  deceased,  who  was  origlnally  a 
surety  on  a  note  sued  ou,  afterwards  assumed 

its  payment  as  principal  for  a  valuable  conaid- 
eration,  a  general  verdict  based  on  such  flndlof 
was  not  Inconaistrot  with  a  special  finding  that 
he  was  originally  a  surety  only. 

Appeal  from  District  Court  Cedar  Oonnty; 
B.  M.  Remley,  Judge. 

Action  in  probate  on  a  promissory  noto. 
Trial  to  a  jury,  and  verdict  and  judgment 
estoblishlng  the  claim.  The  defendant  ap- 
peals. Affirmed. 

O.  J.  Lynch  and  F.  J.  Casterllne,  for  ap- 
pelant W.  H.  Smith  and  Jamison  &  Smyth, 
fOT  appellee. 

BHBBWIN,  J.  There  vu  evidence  tend- 
ing to  show  that  the  deceased  was  a  prin- 
cipal on  the  note  In  suit  both  by  reason  of 
his  relatton  to  the  transaction  In  ito  incep- 
tion, and  by  his  subsequent  agreement  with 
his  brother,  one  of  the  other  aigners  thereof. 
But  the  Jury  foimd  specially  that  he  was 
only  a  surety  vhen  he  signed,  and,  as  It  Is 
conceded  that  his  estate  Is  not  liable  to  the 
plaintiff  unless  he  subsequently  became  lia- 
ble as  a  ^indpal,  we  need  not  further  no- 
tice the  surety  feature  of  the  case,  nor  0ie 
question  whether  he  was  an  original  jaln- 
dpaL 

Complaint  is  made  of  the  eighth  instruc- 
tion, wherein  the  jury  was  told  that  al- 
though the  deceased  may  have  originally 
signed  the  note  as  surety  only,  still  If  be 
snbsequentiy  entered  toto  an  agreement  with 
1^  principal,  whereby  he  agreed  to  tote  the 
machine  and  Ito  eambvB,  and  nnderto(A  to 
pay  the  note,  he  wocdd  be  liable.  So  f!ar 
as  the  Instruction  goes,  it  Is  imdoubtediy 
correct  and  the  fitult  found  with  it  is  that 
it  did  not  call  the  jui7*B  attention  specifical- 
ly to  a  new  conrideratton  ftn  auch  an  a^ee- 
ment  on  the  part  of  the  deceased.  The  evi- 
dence showed  such  new  conslderatton,  and 
it  wonld  have  been  well  to  call  the  jury's 
attention  to  the  matter  of  consideration;  but 
a  failure  to  do  so  wh^i||^©©^^. 
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dence  thereof  should  not  require  a  leversal 
of  the  case. 

Vbe  fourth  lii8tructlo&  la  conceded  to  be 
correct  so  far  as  It  relates  to  the  question 
of  suretyship,  and  the  fact  that  it  referred 
to  Instruction  8  was  not  emv. 

There  was  no  error  In  refusing  to  submit 
the  special  Interrogatory  asked  by  the  ie- 
fendant.  The  court,  on  its  own  motion,  sub- 
mitted one  coTwlng  the  material  part  of  the 
one  asked,  and  the  qtedal  finding  on  that 
answered  the  only  question  which  could 
pnqrarly  hara  been  submitted. 

The  criticism  of  the  other  InstmctlonB  la, 
we  think,  without  m^ltt  nor  do  we  find  any 
OTor  in  the  rulings  upon  the  Introduction  ot 
the  testimony.  While  the  jury  foimd  spe- 
cially that  the  deceased  was  originally  only 
a  surety  on  the  note,  Uiere  was  evidence 
warrautiiy;  Its  finding  that  he  afterwards  aa- 
sumed  its  payment  as  a  principal  for  a  val- 
uable consideration,  and  the  general  Ter^ 
diet  was  therefore  In  no  way  inconsistent 
with  Its  special  finding,  and  hence  the  court 
properly  refused  a  Judgment  on  such  special 
finding. 

Affirmed. 


In  re  BRUNING'S  BSTATB. 
SALINGBB  &  KOBTB  T.  ARTS  et  aL 
(Supreme  Court  of  Iowa.  Oct  IS, 

BXBCUTORS  —  CONTRACTS  FOR  BSTATB  — AT- 
TORNEYS—FEEa-ALLOWANCB  BY  COURT 
JUDGMENT  AGAINST  HEIRS. 

1.  Where  the  Bborthand  ootea  o{  erldoice 
wm  certified  by  the  trial  judge  and  by  the 
reporter  on  the  day  of  the  submission  of  the 
cause,  as  shown  by  the  certificate,  such  certifi- 
cate and  the  date  thereof  cannot  be  impeached 
by  affidavits  filed  in  the  Supreme  Court  on  ap- 
peal. 

2.  Where  the  reporter's  notes  of  the  evidence 
bear  a  certain  date  as  that  of  flllng,  it  cannot 
be  shown  by  affidavits  on  appeal  that  they  were 
in  fact  filed  ou  another  date. 

3.  Where  the  reporter's  notes  of  the  evidence 
are  filed  with  the  clerk  on  the  day  on  which  the 
trial  closed,  the  evidence  is  properly  preserved, 
whether  formally  marked  filed  or  not. 

4.  An  application  by  attorneys  to  the  probate 
court  set  up  employment  of  plaintiffs  by  an 
ezecntor  onder  an  agreement  that  a  retainer 
fee  shoald  be  fixed  by  the  court,  and  that  it 
had  been  fixed,  and  an  order  compelling  pay- 
ment was  BOUKtit.  Defendants  resisted  the  ap- 
pliostion  on  the  ground  that  there  was  no  ju- 
risdiction, and  that  the  executor  had  no  au- 
thoril7;  and  plaintiffs  answered,  praying  that, 
if  It  be  fouud  that  the  order  should  be  vacated, 
they  have  a  personal  judgment  against  the  ex- 
ecutor and  heirs.  Held,  that  a  judgment 
against  the  heirs  was  erroneons,  there  being 
no  facts  alleged  in  the  pleadings  which  could 
render  them  liable. 

5.  Where  attorneys  based  their  claim  for  serv- 
ices rendered  an  estate  on  a  written  contract 
with  the  executor,  and  the  court  refused  to  en- 
force such  contract,  it  was  error  to  enter  judg- 
ment against  the  heirs. 

6.  A  court  ^ttiug  in  probate  has  no  jurisdic- 
tion to  determine  the  Individual  liability  of 
heirs  for  services  rmdered  the  estate  by  attor- 
neys. 

IT  a.  Sm  Appeal  and  Brror,  vol.  IL  Out.  Dig.  | 
BIE. 


Ajq^eal  fn>m  Distiict  Gosr^  Cant^  Ocnmty; 
S.  M.  Elwood.  Judge. 

The  defendant  Arts  Is  the  executor  ot  fhe 
estate  of  Clemens  Brunlng,  deceased,  and  the 
other  defendants  are  the  heirs  and  legatees 
of  said  Bi-unlng.  Korember  Ui,  1889,  Arts, 
as  executor,  entered  Into  a  writtm  contract 
with  the  plaintiffs,  whereby  he  em^yed 
them  as  attorneys  for  the  settlement  ot  tie 
estate  of  Brunlng,  and  agreed  that  a  retain- 
er'a  fee  for  such  service  should  be  fixed 
the  court  On  the  Otb  day  of  Februarr, 

1900,  without  notice  to  the  ezecutrar  or  heirs, 
the  court  fixed  this  fee  at  fSOO.   April  10, 

1901,  the  plaintiffs  applied  few  an  order  of 
court  compiling  the  executor  to  pay  the 
said  retainer's  fee,  and  notice  ot  said  applica- 
tion was  duly  given.  The  defendants  tbne- 
upon  resisted  the  application,  aod  asked  that 
the  (Oder  of  allowance  be  set  aside  for  want 
ot  Jurisdiction,  and  tor  the  further  reason 
that  the  executor  had  no  authority  to  make 
the  contract,  and,  furtha,  that  ttie  oxAat  of 
allowance  was  procured  by  fraud.  The  pMn- 
tiffs  answered  the  allegations  In  resistance 
to  their  applications,  admitting  that  the  order 
fixing  the  retolnez's  f&e  was  made  without 
notice  to  the  defendants,  but  stotlng  that  the 
defendants  authorized  Arte  to  make  fbe  oon- 
tract,  and  that  they  and  Arts  wen  eatc^iped 
from  denying  his  authority  to  make  the  aamfc 
They  alleged  they  had  suffered  damages  hi 
the  sum  of  $2,000  by  reason  of  a  Inreach  of 
the  contract,  and  prayed  for  an  allowance  of 
that  sum  In  addition  to  the,  retainer's  fee 
against  the  estate,  or  against  Arts  IndiTiduai- 
ly  If  the  estate  was  found  not  liable.  In  an 
amendment  to  fbvSx  answer  the  plaintiffs 
I»^y  that,  If  it  shall  be  found  that  the  order 
should  be  vacated,  and  that  Arte  was  au- 
thorized by  his  codefendante  to  make  the 
contract,  the  court  determloe  the  amount  to 
which  the  plalntlfFs  are  entitled,  and  order 
the  same  paid  from  the  estate.  In  a  lata 
amendment  the  plaintiffs  pray  that.  If  the 
original  order  be  vacated,  they  have  a  pa<- 
Bonal  judgment  against  Arts  and  hi*  code- 
fendants  for  the  sum  of  $1,300.  There  was 
a  trial  by  the  court,  and  a  Judgment  denyiog 
the  application  of  the  plaintiffs  for  an  order 
directing  the  executor  to  pay  them  the  $500 
retainer's  fee^  and  setting  aside  the  order 
making  such  allowance.  The  Jodgmmt  also 
denied  a'  recovery  against  Arts  IndlTldoally 
or  as  executor,  but  the  plaintiffs  were  givoi 
a  personal  Judgment  of  $1,800  against  the 
other  defendants,  and  they  appeaL  Reversed. 

Lee  ft  Bobb,  for  appelhuts.  Salinger  ft 
Korte,  for  appellees. 

SHEOIWIN.  3.  The  plaintiffs  filed  a  mo- 
tion to  strike  the  evidence  presented  by  the 
appellants'  abstract  because  the  same  was  not 
preserved  by  a  proper  bill  of  exceptions,  the 
point  being  that  the  shorthand  notes  of  the 
evidence  were  not  duly  certified  and  filed  as 
required  by  stetute  in  law  cases.   This  mo- 
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tlon  was  submitted  witb  tiie  case*  and  we 
shall  flrst  determine  It  Tbe  case  was  Anally 
submitted  on  the  4tb  day  of  October.  1901, 
thon^  judgment  was  not  entered  until  some 
time  thereafter.  Tbe  reporter's  notes  were 
certified  by  the  trial  Judge  and  by  tbe  re- 
porter on  the  day  of  the  submission,  as  shown 
by  tbe  certificate.  This  certificate  and  tbe 
date  thereof  cannot  be  Impeached  by  afiSda- 
Tit  filed  In  this  court.  Barber  t.  Scott,  92 
Iowa,  52,  80  N.  W.  497.  We  must  therefore 
find  that  the  certificate  was  made  on  the 
4tii  day  of  October,  1901,  the  day  on  which 
the  case  was  finally  submitted.  The  re- 
porter's notes,  as  they  now  appear,  bear  a 
Qlin^  mark  of  date  June  20,  1902,  but  It  Is 
claimed  by  tbe  appellants  that  they  were  In 
fact  left  with  the  clerk  for  filing  on  the  5th 
day  of  October,  1901,  and  tbla  claim  they  seek 
to  establish  by  affidavits  filed  In  this  court. 
Tbe  same  rule  which  applies  to  the  date  of 
tbe  certificate  is  applicable  to  this  point,  and 
we  cannot  consider  the  affldaTlta  as  to  the 
date  of  actual  deposit  with  tbe  clerk  for 
filing.  But  in  their  third  amendment  to  the 
abstract  the  appellees  concede  that  the  short- 
hand notes  were  filed  at  the  close  of  the  trial, 
but  say  that  they  were  not  then  certified. 
As  has  already  been  said,  they  were  certified 
on  the  4th  day  of  October,  1901,  the  day  on 
which  the  trial  was  closed,  and.  It  being  con- 
ceded that  they  were  Immediately  filed  with 
the  clerk,  the  evidence  was  properly  pre- 
served, whether  formerly  marked  filed  or  not, 
and  tbe  motion  to  strike  tbe  same  Is  over- 
ruled. Foster  et  al.  v.  Hlnsen  et  aL,  75 
Iowa,  291,  39  N.  W.  505. 

The  motion  to  strike  the  appellants'  argu- 
ment on  the  motion  to  Btrlke  the  evidence 
because  not  filed  In  time  was  also  submitted 
with  the  case,  and  Is  overruled. 

On  the  merits  of  the  case  no  argument 
seems  necessary  to  demonstrate  that  the 
Judgment  against  the  heirs  Is  radically 
wrong.  A  mere  statement  of  the  issues  ten- 
dered by  tbe  plalntiCTs  seems  to  settle  this 
point  beyond  all  controversy.  No  facts  are 
alleged  which  would  make  them  liable. 
There  Is  nowhere  In  the'  entire  pleadings 
anything  more  than  a  mere  prayer  for  Judg- 
ment against  them,  and  It  Is  well  settled  that 
a  prayer  for  relief  cannot  take  the  piaoe  of  a 
statement  of  facts.  Casady  v.  Woodbury 
County,  13  Iowa,  113;  Kows  v.  Mowery,  57 
Iowa,  20.  10  N.  W.  283;  Hlnes  v.  Homer.  86 
Iowa,  594.  53  N.  W.  317;  16  Enc.  Pldg.  & 
Prac.  779,  and  eases  cited.  It  Is  claimed, 
liowever.  that  the  case  was  tried  on  the 
theory  that  a  case  against  the  heirs  was  In 
fact  presented  by  the  pleadings.  The  rec- 
ord, however,  does  not  sustain  this  conten- 
tion, for  It  clearly  shows  that  the  appellants 
by  timely  objections  and  by  motions  to  strike 
testimony  bearing  upon  this  Issue  sought  to 
eliminate  the  question,  and  to  confine  the 
Issue  to  the  facts  pleaded.  Furthermore, 
there  is  no  warrant  in  the  evidence  for  a 
personal  Judgment  against  tbe  defendants. 


The  appellees  based  their  claim  upon  a  writ- 
ten contract  made  with  tbe  executor,  where- 
by be  undertook  to  compensate  ttiem  from 
the  fonds  of  the  estate.  This  the  court  re- 
fused to  ^orce,  and  when  it  did  so,  and  va- 
cated Its  former  order,  It  was  an  «ad  ot  the 
case  as  It  then  stood,  and  h^is  were  not 
personally  liable. 

Nor  do  we  think  the  court,  sitting  In  pro- 
bate, had  jurisdiction  to  try  and  determine 
the  individual  UabUlty  of  the  heirs.  Such 
an  action  would  be  entirely  foreign  to  any 
matter  properly  arising  relative  to  the  es- 
tate and  the  parties  would  be  entitled  to  a 
trial  to  a  jury,  as  In  any  other  law  action. 
See  Prouty  v.  Matheson,  107  Iowa.  259,  77 
N.  W.  1039,  and  cases  therein  cited.  This 
objection  does  not  seem  to  have  been  urced 
below,  however,  and  may  be  passed  without 
further  comment 

For  the  reasons  pointed  out,  ttM  Judgment 
is  reversed. 


CHANNELL  v.  ALDINOEB  et  at 
(Supreme  Court  of  Iowa.  Oct.  16.  IOCS.) 

WILLS-CONBTRUCTION— DBVISO  IN  FBS. 

1.  Testator  willed  to  his  wife  all  his  real  and 
personal  property,  but  provided  that  if  she  died 
without  Issue,  and  without  disposing  of  the 
property  by  will,  the  same  should  descend  to  a 
designated  person,  if  living,  and.  If  aot,  then 
to  his  heirs.  Held-,  that  the  wife  took  a  fee, 
the  directions  as  to  the  disposition  of  the  prop- 
erty if  the  wife  died  without  iisue  and  without 
making  a  will  being  repugnant  to  the  gift,  snd 
void. 

Appeal  ^m  District  Oourti  Keokuk  Goun- 
ey;  W.  Gt.  Clements,  Judge. 

Action  to  construe  a  wUL  A  demurrer  to 
the  petition  was  overruled,  and  a  Judgment 
was  rendered  on  the  pleadings  for  the  plain- 
tiff. The  defendants  appeal.  Affirmed. 

Brown  &  Brown,  for  appellants.  B.  W. 
Preston,  for  appellee. 

SHERWIN,  J.  The  clause  of  the  will 
which  Is  before  us  for  construction  Is  In  the 
following  words:  "I  give  and  bequeath  to 
my  wife,  Louisa  Stratton,  all  of  my  real  es- 
tate and  personal  property  of  all  and  every 
kind  that  I  may  be  possessed  of  at  the  time 
of  my  decease,  and  In  case  of  my  wife,  Lou- 
isa Stratton,  dying  without  issue  and  without 
devising  of  said  property  by  will,  then,  In 
that  case,  the  said  property  willed  to  her  by 
me  shall  descend  to  Rachel  Aldlnger,  If  liv- 
ing; If  not.  then  to  her  heirs,  forever."  The 
district  court  decreed  that  the  plaintiff  took 
thereunder  an  absolute  title  In  fee  to  the  real 
estate  left  by  the  testator,  her  husband. 
There  Is  no  serious  difficulty  in  determining 
the  intent  of  the  testator  from  tbe  langunge 
of  the  will  itself.  In  the  fore  part  of  the 
clause  an  absolute  bequest  Is  made  of  bis 
entire  estate.  Nothing  is  contained  therein 
which  in  any  way  indicated  a  purpose  to 

create  a  life  estate  only.  In 
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of  the  clause  the  language  which  It  Is  con- 
tended  limits  the  estate  to  one  for  life  In  our 
Judgment  recognizes  the  bequest  as  In  fee. 
It  distlnctl;^  says  that,  if  the  devisee  shall 
not  have  disposed  of  the  property  by  will  at 
the  time  of  her  death,  then  It  shall  descend 
to  the  persons  named  by  the  testator.  We 
think  it  conclusive  that  the  testator  Intended 
to  and  supposed  that  he  was  in  fact  making  a 
will  which  would  vest  his  entire  estate  ab- 
solutely In  his  wife,  with  full  power  of  dispo- 
sition for  any  purpose;  and.  If  this  Is  true, 
It  follows  that  his  attempt  to  direct  to  whom 
It  should  go  In  case  It  was  not  disposed  of 
by  his  primary  devisee  is  repugnant  to  his 
gift,  and  void.  This  rale  is  thoroughly  set- 
tled by  our  own  cases  and  by  the  great  weight 
of  authority  elsewhere.  Among  our  own  cas- 
es so  holding  are  Bills  v.  Bills,  80  Iowa,  269, 
45  N.  W.  748,  8  L.  R,  A.  696,  20  Am.  St.  Rep. 
418;  Law  v.  Douglass,  107  Iowa,  606,  78  N. 
W.  212;  Hambel  v.  Hambel,  109  Iowa.  459, 
80  N.  W.  528;  In  re  Barrett's  Will,  111  Iowa, 
570,  82  N.  W.  998.  In  In  re  Estate  of  Proc- 
tor. 96  Iowa,  172,  63  N.  W.  670,  relied  upon 
by  the  appellants,  the  devise  to  the  wife  ex- 
pressly stated  that  It  was  for  life,  and  the 
power  of  disposition  was  limited  to  sales  nec- 
essary to  furnish  her  support  and  pay  debts 
—a  decidedly  different  case  from  the  one  at 
bar.  And  in  Podarll  v.  Clark  (Iowa)  .91  N. 
W.  1001,  the  devise  was  also  for  the  devisee's 
natural  lifetime,  with  an  additional  grant  of 
a  power  of  disposal  in  a  separate  clause  of 
the  will.  The  conclusion  we  reach  on  this 
branch  of  the  case  eliminates  the  question  of 
a  conditional  fee,  and  we  will  not  further 
notice  it 

The  demurrer  was  rightly  overruled,  and 
the  Judgment  Is  affirmed. 


UNITED  STATES   FIDELITY  &  OUAR- 
ANTY  GO.  V.  HITTLE. 

(Bttprone  Court  of  Iowa.  Oct  16.  1908.) 

BONDS-CONTRACT  OP  SURETY  FOR 
INDEMNITY. 

1.  Plaintiff  famii»hcd  defradaot's  official  bond 
on  the  express  condition  that  he  would  Indem- 
nify It  against  all  loss,  counsel  fees,  and  ez- 
peuses  of  every  kind  which  It  should  for  any 
cause  sustain  or  incur  by  reason  of  Its  having 
executed  the  bond.  Eeld,  that  plaintiff  was  en- 
titled, in  the  absence  of  bad  faith,  to  recover 
for  fees  of  counsel  employed  by  it  In  a  suit 
Inought  against  it  and  defendant  on  the  bond, 
though  he  bad  employed  competent  counsel  to 
rejiresent  tbem  both,  and  had  notified  it  there- 
of. 

Appeal  from  District  Court  Woodbury 
County;  P.  R.  Gaynor,  Judge. 

The  defendant  was  the  treasurer  of  Sloui 
City,  Iowa,  and  the  plalntllt  furnished  his 
official  bond  in  the  sum  of  JIOO.OOO.  In  his 
application  for  the  boiiil.  the  defendant 
agreed  to  "Indemnify  and  keep  indemnified" 
the  company  "from  and  against  any,  ail  loss, 
costs,  cbai^es,  suits,  damages,  counsel  fees, 
and  expenses  of  whatever  kind  or  nature 


which  said  company  shall  or  may,  for  any 
cause,  at  any  time,  sustain  or  incur  or  lie 
put  to  for  or  by  reason  or  In  conse^neiice  of 
said  company  having  entered  into  or  ex.- 
ecuted  said  bond."  The  defendant  as  city 
treasurer,  and  the  plaintUf,  as  his  bonds 
man,  were  afterwards  sued  for  a.  large 
amount  The  defendant  employed  counset 
to  defend  him,  and  notified  the  plaintiff  of 
the  fact,  and  also  stated  to  it  that  hla  attor- 
ney would  attend  to  the*  case  for  his  bonds- 
man. Notwithstanding  this  information,  the 
plaintiff  employed  and  paid  counsel  for  look- 
ing after  Its  interests  in  the  litigation,  and 
bring  this  action  to  recover  the  amount  so 
paid.  There  was  a  trial  to  a  Jury,  and  a 
verdict  and  judgment  for  defendant.  The 
plaintiff  appeals.  Reversed. 

John  R.  Cbrter,  tog  appellant  F.  K,  GUI. 
for  appellee. 

SHERWIN,  J.  The  court  Instructed  that 
the  plaintiff  could  recover  nothing  unless  It 
proved  that  the  attorneys'  fees  paid  by  it 
were  reasonably  and  necessarily  expended  in 
defending  against  the  suits,  and  reasonably 
necessary  to  protect  It  from  liability  on  its 
bond.  The  clearly-expressed  thought  of  the 
charge  Is  that  no  matter  how  conscientlonsly 
the  plaintiff  acted  in  employing  and  paying 
counsel  to  represent  Its  interests  In  the  lit- 
igation. It  cannot  recover,  under  the  terms 
of  Its  agreement  with  the  defendant,  unless 
the  employment  of  such  counsel  was  reason- 
ably necessary;  or.  in  other  words,  that  If 
the  defendant  bad  employed  competent  coun- 
sel to  represent  himself  and  his  bondsmen, 
the  plaintiff  could  not  recover.  The  plain- 
tiff was  asked  to  become  the  defendant's 
surety  for  a  large  sum,  and  It  furnished  the 
bond  upon  the  express  condition  tbat  the 
defendant  would  indemnify  and  keep  It  in- 
demnified from  and  against  any  and  "all 
loss,  counsel  fees,  and  expenses  of  wliat- 
ever  kind  or  nature  which  said  company 
shall,  for  any  cause,  sustain,  or  Incur,  or  be 
put  to."  This  lauguage  Is  very  broad,  and 
was  evidently  Intended  to  protect  the  com- 
pany from  any  financial  loss  arising  from 
Its  suretyship  for  the  defendant  When  it 
was  made  a  co-defendant  with  him  In  suits 
seeking  to  recover  large  sums  of  money,  it 
was  but  natural,  and  dictated  by  good  busi- 
ness policy  as  well,  that  it  should  employ 
competent  counsel  to  specifically  look  after 
its  Interest.^.  This  was  the  reasonable  thing 
to  do,  under  the  broad  language  of  the  eon- 
tract  No  one  will  contend  that  expenses  of 
any  kind  could  be  incurred  for  the  sole  pur- 
pose of  mulcting  the  principal;  but  unle^ 
bad  faith  Is  shown,  whlcli  would  operate 
as  a  fraud  upon  the  defendant  we  think 
there  can  be  no  question  of  the  plalntUTs 
right  to  employ  and  pay  counsel  under  this 
contract,  whether  reasonably  necessary,  with- 
in the  meaning  of  the  instnictloB.  or  not 
Hulett  T.  SouUi^izSebyVC^W^Bulson  t. 
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Oowoer,  27  Tt  S36;  Trustees  of  Tillage  of 
New-burgb  t.  Galatlan,  4  Cow.  840.  Tho 
contract  Is  not  to  pay  such  expenses  as  may 
appear  to  have  been  reasonably  necessary, 
but  to  pay  sucb  as  bave  been  paid  or  assum- 
ed for  any  cause;  clearly'  leaving  it  discre- 
tionary with  the  plaintiff  as  to  whether  nec- 
essary or  not,  and  only  requiring  It  to  act 
in  good  faith  In  the  matter. 

One  or  two  other  minor  matters  are  ar- 
gued, but,  as  our  conclusion  on  the  construc- 
tion of  the  contract  goes  to  the  merits  of  the 
controversy,  we  do  not  discuss  the  others. 

The  instruction  complained  of  Is  wrong, 
and  the  Judgment  is  reversed. 


GBABBNBB  v.  POST.  '  •  i  '  .  '  s 
(Bnpruna  Court  of  Wisconrin.  Oct.  20.  1903.) 

CORPORATIONS  —  ADOPTION    OF    BT-LAWS  — 
STOCKS  SUBSCRIPTIONS-^ALLS—WAIVBR 
OF  IBROQULARITIBS— CREDITS. 

1.  Tbouffh  by-laws  prepared  and  approved  at 
a  stockholders*  meetiag  were  not  adopted  by 
exrirees  rote  of  the  directors,  the^  will  be  coo- 
Bidered  as  adopted  by  them,  the  conduct  of  the 
directors  indicating  that  they  regarded  them  as 
the  ^-laws  of  the  corporation. 

2.  The  participation  of  a  stockholder,  as  stock- 
holder, director,  and  president,  in  proceedingB 
making  and  ratifying  calls  on  stock  subscrip- 
tions. Is  a  waiver  «t  Irregularity  in  the  caUs 
and  notice  thereof,  estopidng  him  to  object  to 
their  validi^  on  account  thereof. 

3.  A  stockholder  is  entitled  to  credit  on  his 
unpaid  subscription  for  money  advanced  by  bim 
as  a  fee  to  an  attorn^  employed  by  him  for 
services  to  be  rendered  the  corporatioa,  there 
being  no  funds  available  therefor,  and  his  ac- 
tion being  ratified  by  the  directors. 

Appeal  from  Superior  Court,  Milwaukee 
Coimty;  Orren  T.  Williams,  Judge. 

Action  by  W.  H.  Graebner,  receiver, 
against  W.  iS.  Post  Judgment  for  plaintiff. 
Defendant  appeals.  Reversed. 

Action  by  respondent,  as  receiver  of  the 
Blue  Uonndfl  Investment  Company,  to  re- 
cover balance  due  upon  a  stock  eubscrlptlcm. 
The  corporation  was  organized  for  "the  buy- 
ing and  selling  of  real  estate  and  Improving 
tbe  same  and  the  loaning  of  money  upon  se- 
curities." The  articles  of  incorporation  were 
recorded  August  26,  1892.  On  the  22d  day 
of  August  1892,  at  a  stockholders'  meeting, 
by-laws  were  presented  and  approved  by 
them,  but  they  were  not  thereafter  formal- 
ly adopted  by  the  board  of  directors.  These 
were  tbe  only  by-laws  tbe  corporation  had, 
and  they  were  referred  to  and  treated  as  tbe 
by-laws  by  the  .  board  of  directors.  Judg- 
ment had  been  rendered  In  a  suit  begun  to 
foreclose  a  mortgage  upon  18  acres  of  land 
owned  by  the  corporation.  Pending  an  ap- 
peal to  the  Supreme  Court  from  this  Judg- 
ment, a  call  for  the  unpaid  balance  on  tbe 
Assessable  stock  was  made  January  18,  1890. 
Reference  was  made  In  the  call  to  the  possi- 
bility of  Ju^^rment  beiiur  idven  for  a  large 

^  1.  Btm  Corporation^  vol.  U,  Cent.  DUE.  H  06, 


sum  against  the  corporation  In  the  ioi*eclo- 
sure  suit.  The  resolution  Is  as  follows: 
"Whereas.  IltigstloD  Is  pending  against  the 
Blue  Mound  luveetment  Com];tany,  which  Is 
to  be  determined  on  appeal  to  the  Supreme 
Oourt,  and  as  the  same  is  uncertain  as  to 
how  it  will  be  decided  and  as  a  Judgment  Is 
possible  against  this  company  for  a  large 
sum  of  money,  aggregating  between  $8,000 
and  $9,000,  and  whereas,  it  is  thought  best 
to  be  prepared  for  tbe  worst,  and  to  prepare 
In  ample  time,  so  as  to  prevent  any  danger 
of  additional  and  unnecessary  expense,  be  It 
resolved,  that  a  call  be,  and  is  hereby  levied 
upon  all  unpaid  subscriptions  to  the  stock  of 
the  ^lue  Mound  Investment  Company  for 
the  entire  amount  remaining  unpaid  there- 
on, and  that  the  same  is  hereby  ordered  to 
be  paid  into  tbe  company's  treasury  on  or 
before  tbe  first  day  of  August,  1890.  Be  It 
further  resolved,  that  tbe  secretary  notify 
every  member  of  this  company  of  this  call 
by  sending  notice  thereof,  personally  or  by 
mall,  as  soon  as  be  reasonably  can  do  so." 
Appellant  participated  in  this  meeting  as 
prudent  and  stockholder,  and  also  at  sab- 
sequent  meetings  when  this  call  was  con- 
sidered and  ratified,  without  making  any 
objection  thereto.  He  gave  his  notes  for  the 
balance  due  on  his  subscription.  The  time 
for  payment  under  the  call  was  extended  at 
various  times.  February  24.  1900,  the  llafoU- 
Ities  of  the  corporation,  which  was  in  the 
form  of  this  Judgment,  amounted  to  the  sum 
of  $8,910.65.  Tbe  assets  consisted  of  cash, 
$1,896.85;  unpaid  stock  subscriptions,  $2,364.- 
25;  and  the  18  acres  of  land.  The  land  was 
sold  for  $2,875,  and  a  deficiency  Judgment 
entered  for  $6,105.55  on  tbe  10th  day  of 
May,  1900  On  the  21st  day  of  May,  1000, 
upon  the  petition  of  the  Judgment  debtor, 
the  court,  without  giving  notice  of  the  ap- 
plication to  the  corporation,  made  an  order 
declaring  the  corporation  .Insolvent  and  ap- 
pointed a  receiver.  On  the  19tb  day  of  May, 
1900,  the  appellant  as  president  of  the  cor- 
poration, employed  attorneys  to  protect  the 
corporation  In  the  litigation  then  threatened, 
and  paid  them  $250  as  a  retainer.  On  the 
evening  of  tbe  2lHt  day  of  May,  1900,  at  a 
meeting  of  tbe  board  of  directors,  this  action 
of  the  president  was  ratified  by  resolution, 
and  It  was  directed  that  he  receive  credit  of 
$250  upon  his  unpaid  stock,  and  that  tbe 
secretary  return  to  him  his  notes  given  for 
bis  unpaid  assessment  due  on  this  call.  On 
appeal  to  tbe  Supreme  Court  the  order  ap- 
pointing a  receiver  was  set  aside.  86  N.  W. 
185.  Subsequently  a  new  petition  was  filed 
and  the  corporation  was  given  notice  thereof. 
At  a  mooting  of  the  directors  on  the  20th  day 
of  August  1901,  the  president  was  author- 
ized to  advance  and  pay  to  the  attorneys  an 
additional  sum  of  $100.  These  attorneya 
represented  the  corporation  on  such  appeal, 
and  resisted  this  application  for  the  appoint- 
ment of  a  receiver.  The  boart  ot dJ^Jtera 
thereafter  applied  thW'i^lm^V  pi^^ 
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Jndgmsnt  for  the  full  amonnt  they  appeaL 

Affirmed. 

MortMi  Barrows,  for  appellants.  Tbeodwe 
Brnener,  fOr  respondent. 

BBOWN,  J.  Action  to  neoTer  a  premlmn 
alleged  to  be  doe  upm  a  policy  of  Uunrance 
claimed  to  have  been,  sold  by  plalntUta  to 
defendant  Plalntiffk  had  a  verdict  for  a 
portion  of  the  amonnt  sned  for,  and  appeal 
from  an  ordo-  denying  their  motion  for  Judg- 
ment for  the  full  amount  notwithstanding  the 
verdict 

The  Cacti  are  as  fcdlows:  Bome  n^tla- 
tlons  wore  had  between  the  plaintiffs  and  de- 
fendant looking  to  the  lasoance  tit  an  em- 
ployer's liability  Insnrance  policy  to  defends 
ant  porsnant  to  which  plalntUfs  caosed  to  be 
Issued  by  the  Ocean  Accident  ft  Gnaninty 
Company,  a  corporation  fbrmed  and  created 
In  England,  but  doing  bnslneBi  In  this  coun- 
try, and  tor  whidi  plaintiffs  wwe  general 
agents,  a  policy  of  Insurance  covering  risks 
by  accldento  to  defendant's  employfis,  the 
agreed  premium  for  which  was  982.60.  The 
policy  was  transmitted  by  platotiffs  by  mall 
to  defendant  at  Its  place  of  business  In  Sank 
CoDter,  this  state,  on  May  21,  1900,  and  was 
duly  received  by  it  and  retained  until  tiw 
10th  of  July  following,  when  It  was  returned 
by  mall  to  plalntlfla  at  their  place  of  business 
to  MlnneapollB,  with  the  atatement  by  defend- 
ant that  It  did  not  wish  to  take  out  such  In- 
nirance.  Plaintiffs  Immediately  returned  the 
policy  to  def«uSant  claiming  that  the  long 
delay  to  returning  it  amounted  to  an  accept- 
ance, and  that  It  could  be  canceled  or  surren- 
dered only  by  agreement  of  the  iwrtiea,  and 
payment  defendant  of  a  pro  rata  share  of 
the  premium,  and  stattog.  further,  that,  if 
defeodant  desired  It  so  canceled,  plaintiffs 
would  comply  with  the  request  and  formally 
cancel  it  upm  receipt  of  tbe  earned  portion 
of  flie  ia«mlnm.  The  policy,  with  the  ac- 
companying letter,  was  received  by  d^end- 
ant,  and,  without  dhrectlona  or  Instructions, 
the  policy  was  agato  returned  to  plaintiffs, 
whoenpoD  platotUh  vmte  defendant  ac- 
knowledging the  receipt  of  the  policy,  and 
stating  that  it  was  held  by  them  subject  to 
the  order  of  defendant  and  notifying  de- 
fendant, also,  that  action  would  be  brought 
to  recover  the  full  premium.  No  further  ne- 
gotlatlons  looking  to  the  cancellation  of  the 
policy  or  a  settlement  of  the  dispute  between 
the  parties  were  had,  and  this  action  was  sub- 
sequ^tly  tirought  to  recover  tbe  full  amount 
agreed  to  be  paid  for  tbe  policy,  $82.00.  Tbe 
defense  Intefposed  at  the  trial  was  (1)  that 
the  policy  had  never  been  accepted  by  defend- 
ant, and  never  became  operative  as  a  con- 
tract between  the  parties;  (2)  that  tbe  policy 
\nn  canceled  by  mutual  consent  of  the  pai^ 
ties  cm  July  10th.  at  the  time  It  was  finally 
returned  to  platotlffs  by  defendant  The 
trial  court  instructed  tbe  jury  that  If  defend- 
ant retained  tbe  policy  after  Ito  receipt  an 


unreasonable  time,  idtiioiit  objecting  to  its 
fwm  or  contonts.  such  act  would  amount  to 
an  acceptance,  and  bind  d^endant  to  pay  the 
premium  tiierefw;  that  If  the  Jury  so  foond. 
they  would  return  a  verdict  tor  platotUb; 
but  that  In  no  event  could  i^totlfCM  recover 
more  than  $10:25,  the  same  being  the  earned 
portlmi  of  the  premium  to  the  dato  when  the 
policy  was  returned  to  them,  on  Joly  10th. 
Tbe  latter  part  of  this  tostroetlMi  waa  given 
on  tiw  basis  that  the  evidence  showed,  as  a 
ruMer  itf  law,  a  cancelation  of  the  pc41cy  on 
that  date.  The  Jury  returned  a  verdict  for 
plaintiffs  for  S10.2B.  tberoby  necessarily  find- 
ing an  acceptance  ot  tbe  policy  by  defendant 
when  first  delivered  to  it;  that  it  was  retain- 
ed by  defendant  an  unreasonable  length  of 
time,  which  amounted  to  an  ace^tance 
Platotlffs  sutweQuently  moved  Cor  a  new  trial 
tm  various  grounds,  and  also  tar  Judgment 
fOT  the  full  amount  of  tbe  premium,  notwltb- 
standlng  the  verdict  The  trial  court  granted 
the  new  trial,  but  refused  the  motion  tar 
Judgment  notwithstanding  the  verdict^  and 
the  appeal  Is  ttom  tbe  latter  order. 

Tbe  only  questbm  we  deem  It  necessary  to 
consider  la  whether  the  evidence  Is  conds- 
slve  against  the  contention  of  defuidanr  Out 
the  ptdlcy  vras  canceled  by  the  cooaoit  ot  tbe 
parUea  at  the  Itoie  of  Its  return  to  plnlntMh 
on  July  10th,  though,  to  view  of  a  new  trlnl. 
we  may  say  to  paaslng  that  the  qnestlra 
whether  defendant  retained  the  policy  an  un- 
reasonable length  of  time  waa.  under  tbe  evl- 
doice.  properly  mtonltted  to  the  Jury.  If 
the  poIl<7  vras  canceled,  and  fliat  fact  ap- 
pears conchudvdy  from  the  record,  die  trial 
court  vras  entlroly  ctwrect  to  Instructhig  the 
Jury  as  it  did;  but  If  it  does  not  so  appear, 
the  question  vraa  one  of  fact  fbr  the  Jnry  to 
determtoe.  The  lectnd  does  not  disclose  the 
views  of  the  trial  court  upon  this  question, 
but  we  sssume  that  it  came  to  the  conclnslao 
that  the  question  was  one  for  the  Jnry,  and 
tor  that  reasmi  daded  the  motion  for  Judg- 
ment notwlthstsnding  the  verdict  and  grant- 
ed a  new  trial.  It  Is  contended  hy  comisel 
for  appellanto  that  the  pfriley  was  not  can- 
celed, and  ttiat  they  are  entltied  to  Judgment 
for  tbe  fnll  amount  ot  the  premium,  the  Jnry 
having  found  by  th^  verdict  an  acceptance 
of  the  policy  by  defendant  when  It  waa  first 
delivered.  The  only  ground  m^ed  to  si^port 
of  this  claim  is  that  defendant  could  not 
^eet  a  cancellation  of  the  policy,  for  the  rea- 
son that  It  had  not  compiled  with  Ita  tenu 
giving  the  right  of  cancelation.  Thto  la  bas- 
ed on  tbat  part  of  the  policy  Which  provides 
that  It  may  be  canctfed  by  the  Insnred  hf 
notice  to  writing  to  the  company,  '*^ovided 
the  premium  shall  have  been  paid.**  It  Is 
urged  that  because  the  premium  to  qioestloB 
had  never  beoi  paid,  defendant  vras  to  no  poiA- 
tlon  to  demand  Ito  cancelUtkm.  We  do  not 
concur  to  this  view  of  tbe  case;  If  tt  may  be 
said  tiiat  this  provlslcn  of  the  policy  Is  ap- 
pllcaUe  as  between  these  parties.  U  to  desr 
tiiat  platotiffs  w«}^cl$!/tt&^^^arhetiier 
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thej  did  BO  waive  It  was  a  fair  question  for 
the  Jury.  For  by  tbeir  letter  of  July  11th,  re- 
tumlng  the  itollcy  to  defendant,  after  defend- 
ant first  rettumed  It  to  them,  they  expressly 
offered  and  agreed  to  cancel  It  as  of  that  date, 
provided  defendant  paid  them  a  pro  rata 
share  of  the  premlnm,  and  this  with  knowl- 
edge of  the  fact  that  no  pert  of  the  premium 
had  ever  been  paid.  But  this  provision  of  the 
policy  waa  Inserted  therein  for  the  benefit  of 
the  Insnrance  company,  and  we  do  not  un- 
derstand upon  what  theory  plaintiffs  can  In- 
voke It  In  their  behalf.  It  Is  true,  they  are 
the  general  agents  of  the  Insurance  company; 
bnt  this  action  was  brought  in  their  own 
right,  not  as  such  agents,  nor  as  representa- 
tives of  the  company,  and  whatever  contract 
they  may  have  made  with  defendant  concern- 
ing the  issuance  of  this  policy  was  made  In 
their  own  behalf,  and  not  In  behalf  of  the 
company.  It  is  beyond  question  that  they 
could  rescind  and  cancel  such  contract,  and 
the  terms  and  provisions  of  the  policy  as  re- 
spects the  right  of  cancellation  as  between 
defendant  and  the  Insurance  company  could 
in  DO  way  affect  their  action  in  that  respect 
Whether  a  cancellation  of  the  policy  could  be 
effected  as  to  the  Insurance  company  before 
the  full  premium  had  been  paid,  by  a  walvw 
of  such  payment  on  the  part  of  the  agents 
without  the  consent  of  the  general  manager, 
as  provided  In  the  policy,  we  need  not  de- 
termine. The  rights  of  the  company  in  that 
respect  are  not  here  Involved.  The  evidence 
made  the  question,  as  between  plaintiffs  and 
defendant,  one  of  fact  for  the  Jury  to  deter- 
mine; and  the  court  below  properly  granted 
a  new  trial.  Instead  of  Judgment  in  favor  of 
plaintiffs  notwithstanding  the  verdict 
Order  affirmed. 


MEYERS  V.  MABKHAM. 

(Sapreme  Court  of  MlaDesota.    Oct  2S,  1903.) 

VKNSOB  AND  FURCHABER— BREACH  OF  CON- 
TRACT—CLOUD ON  TITLE. 

1.  Where  the  vendor  In  a  contract  for  the 
sale  of  land  snbsequently  conveys  the  land  to  a 
third  party,  the  contrart  vendee  has  the  elec- 
tion or  two  remedies:  <1)  To  acquiesce  in  the 
conveyance,  and  seek  a  performance  of  the  con- 
tract by  a  third  party;  or  (2)  treat  the  con- 
veyance as  a  breach  of  the  contract,  and  resort 
to  an  action  against  the  vendor  for  damages. 

2.  In  this  case  it  is  held  that,  by  defendant's 
refusal  to  carry  oat  the  contract  with  the  third 
party,  he  Is  conclusively  presumed  to  have  elect- 
ed to  pursue  his  remedy  against  his  vendor; 
and  plaintiff,  v«idee  in  the  subsequent  convey- 
ance, is  entitled  to  have  the  record  of  the  con- 
tract removed,  as  a  cloud  apon  his  title. 

(Syllabos  by  the  Court) 

On  rehearing.  Reversed. 

For  former  opinion,  see  96  N.  W.  83Sw 

BROWN,  J.  We  were  Impressed  by  the 
oral  argument  on  the  former  presentation 
of  this  cause  that  there  was  very  little  for 
controversy  between  the  parties  to  the  lltl- 
gatioit.  We  understand  from  what  was  said 


on  the  argument  by  counsel  for  plaintiff  that 
the  latter  was  willing  to  accept  the  purchsse 
price  of  the  land  and  carry  out  the  terms 
of  the  contract,  but  defendant  had  refused 
to  deal  vrlth  him  in  the  transaction;  and  on 
that  theory  the  former  opinion  was  written. 
On  the  reargument  our  attention  la  more 
clearly  called  to  the  real  point  In  the  case, 
namely,  that,  though  plalntlfT  was,  at  the  time 
the  land  was  conveyed  to  him  by  Ogren,  will- 
ing to  carry  out  and  perform  the  contract  be- 
tween Ogren  and  defendant  and  to  accept 
the  purchase  price  there  agreed  by  defend- 
ant to  be  paid,  defendant  has  at  all  times 
persistently  refused  to  recognize  him  In  the 
transaction,  or  to  perform  or  carry  out  the 
terms  of  the  contract  with  him.  To  bring 
the  matter  to  an  end,  plaintiff  gave  notice 
to  defendant  some  time  after  the  conveyance 
by  Ogren  to  him,  of  a  cancellation  of  the 
contract  for  his  (defendant's)  failure  to  com- 
ply therewith,  giving  him  30  days'  notice  of 
such  cancellation.  Notwithstanding  such  no- 
tice, defendant  refused  to  perform  the  con- 
tract or  to  recognize  plaintiff  as  having  any 
rights  in  the  premises,  and  It  Is  Insisted  that 
by  his  refusal  defendant  waived"  all  right 
to  pursue  the  land  under  the  contract,  or  to 
have  a  specific  performance  thereof.  We  are 
urged  to  reconsider  the  case  in  this  new 
light  Assuming,  as  we  did,  the  willingness 
of  plaintiff  specifically  to  perform  the  con- 
tract we  did  not  give  this  feature  of  the 
case  on  the  former  bearing  the  constderatlra 
to  which  It  was  entitled. 

The  fact  that  the  owner  of  land  has  en- 
tered into  a  contract  for  the  sale  of  the 
same  does  not  disable  him  from  subsequently 
conveying  and  transferring  the  land  to  a 
third  party,  as  was  done  in  this  case.  The 
effect  of  such  a  transfer  would  be  a  breach 
of  the  contract  and  would  give  the  contract 
vendee  the  option  of  two  remedies;  <1)  Ac- 
qnlesce  In  the  transfer,  which  in  this  case 
would  have  resulted  In  substituting  Meyers 
for  Ogren;  or  (2)  treat  the  conveyance  to 
the  third  person  as  a  breach  of  the  con- 
tract and  resort  to  an  action  for  damages 
for  such  breach.  In  the  case  at  bar  the  trial 
court  found  that  after  Ogren  had  conveyed 
the  land  to  Meyers,  defendant  refused  to  rec- 
ognise the  latter  as  having  any  Interest  in 
the  land,  or  any  right  to  insist  on  the  per^ 
formance  of  the  contract,  and  he  at  all  times 
refused  to  carry  out  the  contract  or  perform 
any  of  Its  provisions.  He  must,  from  this, 
be  deemed  to  have  elected  to  repudiate  the 
conveyance  to  Meyers,  and  to  resort  to  bte 
remedy  against  Ogren  as  for  a  breach  of  the 
contract.  Meyers  having  given  defendant 
notice  of  the  cancellation,  ft  was  his  duty 
to  act  promptly,  and  either  treat  with  Mey- 
ers as  the  real  party  In  interest  and  perform 
the  contract  or  rely  wholly  upon  his  action 
against  Ogren;  and,  not  having  proceeded 
under  the  contract,  he  can  no  longer  pursue 
his  remedy  against  the  land.  (He 
taken  to  hare  abandoi^^^rf  ^IgW 
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to  a  speclflc  performance  of  the  contract 
as  against  Meyers.  It  follows  that  plalntUC 
Is  entitled  to  have  the  record  of  the  con- 
tract between  Ogren  and  Markham  canceled 
of  record  as  a  cloud  on  Ms  title,  and  de- 
fendant limited  to  his  action  against  Ogren 
for  a  breach  of  the  contract.  This  Is  not  a 
cancellation  of  the  contract  Itself,  but  only 
removes  It  from,  the  record  as  a  cloud  upon 
plalntUTs  title,  and  whatever  rights  defend- 
ant may  have  aa  against  Ogren  for  a  breach 
of  the  contract  are  In  no  way  affected.  The 
notice  of  cancellation  given  by  plaintiff  to 
defendant  was  sufficient  to  require  defendant 
to  act,  and  In  view  of  the  fact  that  he  has 
at  all  times  refused  to  recognize  plalntifT  in 
the  transaction,  though  having  full  notice 
of  the  conveyance  to  him,  the  written  notice 
Is  sufficient  to  bring  their  reiatlons  to  an 
end.  Perhaps  no  written  notice  at  all  was 
necessary,  under  the  circumstances. 

It  Is  therefore  ordered  that  the  Judgment 
appealed  from  be  reversed,  with  directions 
to  the  court  below  to  order  Judgment  for 
plaintiff,  removing  the  contracts  In  question 
from  record  as  clouds  upon  plaintiff's  title, 
and  excluding  defendant  from  any  right  or 
Interest  In  tlie  land  by  reason  of  ancb  con- 
tracts. 


THOMPSON  V.  LAPSLHT  et  mh 

(Snpreme  Court  of  MiDnesota.    Oct.  23.  1903.) 

ADVERSE    CLAIMS    TO  REALTY— EVIDENCE- 
NOTICE— BONA  FIDE  PURCHASER. 

1.  A  finding  of  the  trial  court  that  plaintiff 
had  knowledge  of  facts  and  circumstances  suf- 
ficient to  put  him  upon  inquiry  as  to  the  nature 
of  defendant's  Interest  in  the  land  in  coDtro- 
versy  in  the  action  held  not  sustained  by  the 
evidence. 

2.  Notice  of  a  specific  title  or  interest  in  real 
property  is  operative  as  to  a  purchaser  charged 
therewith  In  respect  to  the  partlcnlar  title  or 
interest  specified  only,  and  is  insufficient  to  put 
such  purchaser  upon  Inquiry  as  to  some  other 
InconsiBtent  right. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Sherburne 
County;  A.  S.  Glddlngs,  Judge. 

Action  by  Ernest  Tbompaon  against  James 
W.  Lapsley  and  others.  Judgment  for  de- 
fendant Lapsley,  and  from  an  order  denying 
A  new  trial  plaintiff  appeals.  Reversed. 

B.  L.  McMillan,  Penney  &  McMillan,  and 
James  I.  Best,  for  appellant.  Frank  T. 
White  and  Edson  S.  Gaylord,  for  re^wnd- 
ent. 

BROWX,  J.  Action  to  determine  adverse 
claims  to  real  property.  In  which,  after  a 
trial  before  the  court  vrithout  a  Jury,  defend- 
ant had  Judgment,  and  plaintiff  appeals  from 
an  order  denying  a  new  trial. 

The  facts  are  as  follows:  Both  parties 
claim  title  to  the  land  through  one  Knleaper 
—plaintiff,  by  deed  executed  in  1901.  which 
was  duly  recorded;  and  defendant,  through 
a  mortgage  executed  by  Knleaper  prior  to 


the  execution  of  the  deed,  which  was  not 
recorded.  It  appears  from  the  record  that 
defendant  Lapsley  was  formerly  the  owner 
of  the  land,  which  was  largely  iDCombered 
by  mortgage  and  otherwise,  and  he  conveyed 
the  same  by  properly  executed  warranty  deed 
to  Knleaper,  which  was  not  recorded.  Knlea- 
per left  the  deed  with  the  register  of  deeds 
for  record,  but,  for  the  reason  that  tbe  taxes 
had  not  been  paid.  It  could  not  be  recorded. 
He  entered  Into  the  possession  of  the  land, 
and  continued  therein  for  some  tbne,  but. 
finding  tbe  incumbrances  too  heavy,  ajid  be- 
ing unable  to  discbarge  the  same,  he  abandon- 
ed tbe  pn^erty,  moving  to  Canada.  As  a  part 
of  the  purchase  price  of  the  land,  Knleaper 
executed  to  Lapsley  a  mortgage  thereon  for 
fl,700,  which  was  not  recorded,  and  is  the 
mortgage  under  which  defendant  now  claims 
In  this  action.  Subsequent  to  tbe  time 
Knleaper  abandoned  the  land,  Lapsley,  learn- 
ing of  the  fact,  and  knowing  that  his  deed 
had  not  been  recorded,  undertook  to  make  a 
sale  thereof  as  the  owner  of  tbe  fee.  Uc 
offered  to  sell  It  to  plaintiff  and  his  associates, 
but  did  not  Inform  them  that  be  held  the 
mortgage  he  now  relies  upoiL  PlalntUf  dis- 
covered the  unrecorded  deed  to  Knleaper  in 
the  office  of  the  register  of  deeds,  and  subse- 
quently purchased  the  land  from  him,  paying 
therefor  a  consideration  of  ¥300.  He  then 
brought  this  action  against  Lapsley  to  deter- 
mine the  tatter's  claim  to  the  land.  In  which 
Lapsley  set  up  his  unrecorded  mortgage. 
The  only  question  litigated  at  the  trial  was 
whether  plaintiff  had,  prior  to  his  purchase, 
actual  or  constructive  notice  of  the  unre- 
corded mortgage.  The  trial  court  found  upon 
that  question  as  follows:  "While  It  Is  prob- 
able that  actual  notice  of  the  mortga^  above 
described,  given  by  said  Knleaper  to  Laps- 
ley,  was  not  given  to  said  Rutherford  and 
Webb,  or  this  plaintiff,  prior  to  tbelr  pur- 
chase of  said  premises,  tbe  said  Rutherford 
and  Webb  had  notice  and  knowledge  prior 
to  their  purchase  of  the  said  premises  of 
facts  and  circumstances  amply  sufficient  to 
have  put  them  on  inquiry,  which,  if  prose- 
cuted with  proper  diligence,  would  have  dis- 
closed tbe  nature  of  the  interest  of  said  de- 
fendant Lapsley  In  and  to  the  premises,  to 
wit,  tbe  mortgage  above  described,  and  that 
said  plaintiff,  Rutherford,  and  Webb  neglect- 
ed to  make  such  inquiry."  Rutherford  and 
Webb  negotiated  the  purchase  of  the  prop- 
erty from  Knleaper,  and  were  jointly  Intei^ 
ested  with  plaintiff  therein,  so  tliat  whatever 
information  they  possessed  concerning  de- 
fendant's mortgage  was  notice  as  well  to 
plaintiff. 

The  only  question  we  deem  necessary  to 
consider  Is  whether  the  finding  of  the  trial 
court  that  plaintiff  and  his  associates  had  no- 
tice of  facts  and  clrctmsstances  suflldent  to 
put  them  upon  Inquiry  concerning  defend- 
ant's mortgage  is  sustained  by  the  evidence. 
Other  questions  are  argued  In  the  brief  of 
appellant,  bat,qiaititb6brMt>i^^J^flzamina- 
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tloa  of  the  evidence  la  that  tbe  finding  Is 
not  sustained,  It  Is  unneceBBary  to  extend 
this  opinion  by  their  consideration.  We  have 
searched  the  record  In  vain  for  a  single  fact 
or  circumstance  reasonably  tending  to  dis- 
close to  plaintiff  or  his  assoclatea  tbe  exist- 
ence of  this  mortgage,  other  than  the  tes- 
timony of  Knieaper  that  be  applied  to  Ruth- 
erford to  make  a  loan  on  the  land  for  the 
purpose  of  paying  the  mortgage  debt.  He 
testified  ttiat  he  made  such  application,  and 
expressly  informed  Rutherford  of  tbe  fact 
that  the  mortgage  was  held  by  Lapaley. 
This  testimony  was  denied  by  Rutherford, 
and  the  effect  of  the  finding  of  the  court 
that  Rutherford,  Webb,  or  plaintiff  hnd  no 
actual  notice  of  the  mortgage  is  equlTalent  to 
a  finding  that  Knleaper's  testimony  In  that 
respect  was  not  true.  It-  Is  clear  that  this 
testimony  would  tiave  sustained  a  finding 
of  actual  notice,  but,  the  court  having  found 
that  he  had  no  such  notice,  the  testimony,  as 
tending  to  disclose  a  circumstance  sufficient 
to  put  plaintiff  upon  inquiry,  must  be  elimi- 
nated from  the  case.  The  other  alleged  cir- 
cumstances pointed  out  by  counsel  on  the 
argument  are  wholly  insufficient  to  justify 
the  finding.  It  is  unnecessary  to  refer  to 
them  in  this  opinion.  Suffice  It  to  say  that 
no  fact  pointed  out  by  counsel  tends  hi  any 
way  to  disclose  the  existence  of  the  mort- 
gage,  or  to  show  that  defendant  bad  any 
claim  to  the  property,  other  than  a  title  in 
fee.  He  endeavored  to  sell  and  convey  the 
property  to  plaintiff,  Rutherford,  and  Webb, 
ae  the  owner,  bat  made  no  mention  wiiatever 
of  the  fact  tliat  be  claimed  any  interest 
therein  by  virtue  of  the  mortgage  In  ques- 
tion, and  we  find  nothing  upon  which  to  base 
the  charge  that  plaintiff  or  his  associates 
failed  to  make  doe  Inquiry  as  to  bis  rights 
or  interests.  Defendant  having  claimed  a  ti- 
tle In  fee,  plaintiff  was  justified  In  assum- 
!dk  that  to  be  his  only  rlgbt.  and  was  not 
required  to  Inquire  whether  he  might  not 
have  some  other  interest  in  the  land.  Tbe 
notice  of  the  specific  claim  was  operative 
only  as  to  the  particular  claim  made,  and  not 
as  to  some  right  or  Interest  Inconsistent  with 
such  claim.  21  Am.  &  Eng.  Ency.  Law  <2d 
Ed.)  587;  Davison  t.  Walte.  2  Mnnf.  (Va.) 
(S27:  Fire  Ass'n  v.  Floumoy,  84  Tex.  632^  19 
S.  W.  783,  81  Am.  St.  Rep.  89;  Bank  T. 
Delano,  48  N.  Y.  Rutherford  Land  ft 

]mprovem«it  Go.  v.  Sanntrock  (N.  J.  Ch.)  44 
Atl.  m 

Order  rerened  and  new  trial  granted. 


VANT  HUL  V.  GREAT  NORTHERN  RY. 
CO. 

(Supreme  Court  of  Minnesota.    Oct.  23,  1903.) 

INJURY    TO    BMPLOTfi— DEPECTIVB  TOOLS— 
KNOWLBDOE— EXPERT  HVIDBNCB 
— DAMAGES. 

1.  A  flogi^g  hammer,  used  In  a  machine  shop 
for  fftrikiiig  chisels  and  similar  tnstraments, 
wboi  mannfBctured  and  famished  by  the  mas- 


ter, is  an  implementL  within  the  rule  requiring 
the  master  to  furnish  tools  and  appliances  rea- 
soQably  safe  for  the  purpose  used. 

2.  It  was  not  error  to  submit  to  the  Jury  the 

auestion  whether,  under  all  the  circumstances, 
le  workman  receiving  the  injury  ought  to  have 
known  that  the  hammer  was  defective,  and 
ought  to  have  aiVFedated  the  danger,  and  that, 
where  inspection  was  made  by  tbe  maater,  tbe 
foreman  had  a  right  to  presume  tbe  instrument 
was  reasonably  safe  for  the  purpose,  and  that 
the  jury  might  take  into  account  the  workman's 
age  and  experience.  In  determining  whether  he 
ought  to  have  known  or  dlacovered  the  defects. 

3.  The  condition  of  the  hammer,  and  the  ques- 
tion  of  its  snitabllity  for  the  pnrpose,  were  not 
propw  subjeete  for  expert  testimony. 

4.  Tlw  verdict  was  not  excessive. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Ramsey  Coxm- 
ty;  George  L.  Bunn,  Judge. 

Action  by  Henry  Vant  Hul,  by  Sophie  Vaut 
Hal,  his  guardian  ad  litem,  against  the  Great 
Northern  Railway  Company.  Verdict  for 
plaintiff.  From  an  order  denying  a  motion 
for  judgment  notwithstanding  tbe  verdict, 
and  for  a  new  trial,  defendant  appeals.  Af- 
firmed. 

M.  L.  Countryman,  for  appellant.  Sbeehan 

&  Keefe,  for  respondent 

LEWIS,  J.  Henry  Vant  Hul,  a  young  man 
of  18  years,  was  in  the  employ  of  appellant 
company  as  an  apprentice  In  its  Iwiler  shops. 
Having  been  directed  by  the  foreman  In 
charge  of  the  shops  to  go  to  work  rounding 
up  fiumes  in  the  boiler  of  a  certain  engine, 
be  did  BO,  using  a  flogging  hammer  and  steel 
pin;  and  while  so  engaged  a  small  piece  of 
steel  broke  off  the  face  of  the  hammer  when 
he  struck  the  pin,  and  flew  into  respondent's 
left  eye,  destroying  its  sight,  and  seriously 
injuring  the  power  of  vision  of  the  right  eye. 
This  action  was  commenced  to  recover  dam- 
ages, based  upon  the  ground  tliat  app^ant 
had  been  negligent  In  falling  to  properly  in- 
spect the  tiammer,  and  In  furnishing  res[)ond- 
ent  with  a  defective  tool.  Tbe  trial  court 
submitted  the  issues  to  the  jury,  by  stating 
that  It  was  admitted  respondent  was  directed 
by  the  foreman  to  do  the  woilc,  and  that  be 
was  Injured  by  a  piece  of  steel  flying  from 
the  hammer  furnished  him,  and  Instructed 
tbe  Jury  tliat  it  was  the  duty  of  tbe  master 
to  furnish  tools  reasonably  safe  for  the  pur- 
poses used;  submitting  to  it  the  question 
whether  in  this  instance  tbe  master  bad  com- 
plied with  this  requirement  This  pert  of 
the  charge  embodied  the  direction  that  tbe 
Jury  should  take  into  conslderatiou  the  con- 
dition of  the  hammer,  and,  from  all  the  evi- 
dence, determine  whether  It  was  In  a  danger- 
ous condition— whether  Its  defects.  If  any, 
were  of  such  character  that  a  piece  of  steel 
might  fly  from  it  when  used  with  ordinary 
care,  or  whether  it  was  reasonably  safe  for 
use.  Tbe  court  further  charged  the  Jury  that 
If,  from  the  evidence,  they  found  ttiat  the 
Inspector  of  tools  gave  respondent  the  ham- 
mer, then  tbey  should,  from  capMldfiJMlQn 
ot  all  the  dxcnmstan^i^fiteiW^^gl^ 
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respondent  ought  to  hare  known  that  the 
hammer  vaa  defectlTe.  and  ought  to  hare 
appreciated  the  danger.  The  Jniy  were  also 
Instmcted  that.  If  tb^  (Onnd  the  tool  In- 
spector tumlahed  respondent  tiie  hammer, 
they  should  take  Into  account  that  circum- 
stance, In  deciding  whether  reqiondent  was 
excused  from  not  discovering  or  knowing  Its 
defects;  that  where  the  master  employs  an 
agent  or  Inspector  to  care  for  and  Inspect  Its 
tools,  and  an  employ^  ts  given  a  tool  by  such 
Inspector,  the  employ^  has  a  right  to  presume 
It  to  be  In  proper  condition— reasonably  safe 
for  use.  The  court  further  charged  the  Jury 
that  respondent  was  not  entitled  to  any  con- 
sideration by  reason  of  his  minority;  that  he 
was  old  enough  to  be  considered  a  man  of 
ordloary  Intelligence  and  capacity;  but  tbat 
tbey  might  take  Into  consideration  his  ex- 
perience at  Bueb  work— his  experience  In  boil- 
er shops,  with  flogging  hammers,  or  othw 
hammers  used  around  machinery— In  deter- 
mining whether  he  ought  to  have  known  or 
discovered  the  defects  In  the  hammer  at  the 
time  he  was  using  It  The  assignments  of 
error  challenge  the  correctness  of  these  In- 
structions. Appellant  offered  expert  testi- 
mony to  the  effect  that  the  hammer  used  by 
respondent  at  the  time  of  his  injury  was  not 
dangerous  or  Improper  for  such  purpose,  and 
that  It  was  safe  and  a  proper  tool  Error  Is 
assigned  upon  refusal  of  the  court  to  permit 
the  following  question:  "I  will  ask  yon 
whether  or  not  hammers  in  the  condition  that 
the  hammer  which  the  plaintiff  used  on  tbat 
day— hammers  with  checks— were  in  general 
use  around  the  boiler  repair  shops  at  the 
time  plaintiff  was  hurt  during  the  time  he 
was  employed?"  A  verdict  of  $14,400  was 
returned  for  respondent,  and  appellant  ap- 
pealed from  a  motion  for  judgment  notwith- 
standing the  verdict  and  for  a  new  trial. 

(1)  Was  the  flogging  hammer  a  tool  of  that 
class  of  Instruments  within  the  general  rule 
which  requires  the  master  to  furnish  the  em- 
ployd  tools  and  Instruments  which  are  rea- 
sonably safe  for  the  ases  to  which  they  are 
to  be  put,  and  does  It  conclusively  appear 
from  the  evidence  that  respondent  assumed 
the  risk  of  using  the  hammer  In  Its  defective 
condition?  (2)  Should  expert  testimony  have 
been  received  to  the  effect  that  the  hammer 
was  a  safe  and  proper  tool?  (3)  Was  It  error 
to  exclude  evidence  offered  to  show  that  other 
hammers  than  the  one  used  by  respondent 
were  in  a  similar  condition  and  in  general 
nse  around  the  boiler  shops?  (4)  Was  the 
verdict  excessive? 

1.  In  the  case  of  Hefferen  v.  Xortbem 
Pacific  Rallwav  Co.,  45  Minn.  471,  48  N.  W. 
1,  526,  the  plaintiff  was  injured  by  a  sliver 
of  steel  which  flew  from  a  tool  called  a 
"side-set"  It  was  there  held  that  defendant 
was  not  liable  for  the  condition  of  the  tool, 
upon  the  ground  that  it  did  not  Inspect  &nd 
provide  a  tool  repairer,  whose  duty  it  was 
to  furnish  tools  to  the  men,  but  on  the  con- 
trary, it  was  the  custom  for  the  men  to  take 


the  tools  to  the  repairer  when  neceaaary,  and 

to  select  others  bom  those  fnmished  at  dlf- 
ferrat  places  In  the  shop.  It  was  there  stat 
ed  tbat  it  was  not  the  dnty  of  the  master, 
under  ordinary  circumstances,  to  see  to  It 
that  tools  which  became  obTlonsly  vnttt  for 
nse  were  removed  beyond  their  reach,  and 
tbat  other  tools  were  furnished  to  take  the 
place  of  those  getting  out  of  repair,  and  it 
was  plaintiff's  duty  to  lay  aside  the  de- 
fective side-set  when  it  became  dangerooi 
and  select  a  proper  one.  In  Monia  v.  Bast- 
em  Ry.  Go.  (Minn.)  92  N.  W.  535.  the  com- 
plaint was  sustained  on  demurrer,  and  tlw 
charge  of  negligence  was  tbat  defendant  man- 
ufactured and  delivered  to  plalntUf  a  Bog- 
ging hammer  which  was  defective.  In  thJit 
the  foce  of  it  contained  several  flaws  or 
holes;  that  In  using  the  hammer  upon  a 
side-set  a  sliver  of  steel  was  detached  from 
one  of  the  boles  or  flaws,  causing  the  Injniy, 
and  it  was  alleged  that  these  defects  were 
not  apparent  and  their  danger  was  not  ap- 
predated  by  the  plaintiff  by  the  exerdae  of 
ordinary  care.  In  the  decision  the  case  wa« 
distinguished  from  Hefferen  v.  Railway, 
supra,  as  follows:  In  the  former,  the  con- 
dition of  the  instrum^t  was  apparent  and 
did  not  arise  from  a  defect  In  Its  mana- 
facture,  whereas  in  the  Morris  Case  the  de- 
fect arose  In  the  manufacture  of  the  tool: 
and  the  distinction  was  also  pointed  out  that 
In  the  one  case  It  was  the  duty  of  the  work- 
man to  select  the  tool  with  which  to  do  the 
work,  while  In  the  latter  the  allegation  of 
the  complaint  was  that  the  hammer  manu- 
factured was  furnished  to  plaintiff  for  the 
purpose  of  doing  the  work  specified.  In  the 
case  before  us,  the  hammer  in  question  was 
manufactured  by  appellant  Such  hammers 
were  made  from  bare  of  steel,  and  It  re- 
quired experience  and  great  skill  to  proper 
ly  temper  them,  and  very  few  will  stand 
continual  use  without  in  the  course  of  time; 
showing  cracks  or  checks  upon  their  surface 
and  edges,  which  appear  sooner  or  lata-,  ac- 
cording to  the  temper  of  the  steel  and  the 
manner  and  length  of  time  of  use,  and  that, 
as  a  result  of  such  checks  and  cracks,  there 
comes  a  time  In  the  life  of  such  bammen 
when  tbey  are  liable  to  break,  and  must  be 
set  aside  as  useless.  The  evidence  was  coo- 
fllcting  upon  the  question  whether  or  not  ap- 
pellant Inspected  the  tools,  and  furnished  the 
hammer  in  question  to  respondent.  The 
Jury  found  contrary  to  the  claim  of  appel- 
lant and  found  that  such  inspection  was 
made,  and  tbat  the  hammer  was  deliv«ed 
to  respondent  This  fact  alone  dlstlognishea 
the  case  from  Hefferen  v.  Railway,  supra. 
According  to  the  decision  of  the  Jozy,  the 
company  not  only  manufactured  the  hammers, 
but  kept  them  In  a  room  fenced'  off  for  that 
purpose,  and  provided  a  tool  inspector,  whose 
duty  It  was,  upon  application  from  the  work- 
men, to  hand  out  tools  for  the  given  purpose. 
When  we  consider  the  skill  required  in  the 

manufacture  <tf  such  baSi£h]a(friMH'>the  tact 
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tliat  tbere  arrlTes  a  point  In  tbe  course  of  their 
we  when  their  vitality  Is  destroyed  and  they 
are  liable  to  check  and  break,  a  condition 
Is  presented  which  takes  them  oat  of  the 
class  known  as  common  tools,  whose  condi- 
tion is  as  easily  discernible  by  a  workman 
as  an  Inspector,  It  Is  desirable  that  an  In- 
spector be  furnished,  whose  duty  It  Is  to 
pass  upon  the  safety  of  such  Instruments; 
and,  according  to  the  evidence,  tbe  company 
recognized  the  desirability  of  Inspection,  and 
provided  for  It  It  Is  evident  from  the  na- 
ture of  the  checks  and  cracks,  as  appears 
from  the  evidence,  that  a  hammer  might  be 
In  an  unsafe  condition,  and  yet  the  danger 
of  using  It  not  be  apparent  to  an  inexperien- 
ced and  unskilled  workman.  It  Is  true  that 
a  workman  of  long  experience,  accustomed  to 
use  such  hammers,  and  who  had  become 
familiar  with  the  fact  that  they  would  crack 
tn  the  course  of  time,  might  be  as  competent 
to  Judge  of  their  safety  as  would  an  inspector 
famished  by  the  company  for  that  purpose; 
but  if  the  company  established  tbe  system  of 
coUectlDg  Its  tools  and  hammers  under  the 
charge  of  a  custodian,  whose  duty  It  was  to 
tnqiect  and  famish  tbem  to  tbe  workmen 
as  required,  such  practice  would  tend  to 
cause  the  workmen  to  become  less  vigilant 
tn  their  Inspection  of  the  tools  than  If  tbe 
practice  was  to  permit  them  to  use  tbdr 
own  judgment  In  selection.  In  this  case  re- 
spondent was  an  apprentice,  18  years  of  age, 
with  very  limited  experience;  and  it  was  for 
the  Jury  to  say  whether  he  assumed  tbe 
risk  of  using  the  bammer  in  the  condition  In 
which  it  was,  and  it  was  proper  for  the 
conrt  to  Instruct  the  Jury  that  In  determining 
that  qnestlon  they  might  take  into  account 
bis  experience  as  a  workman.  Although  the 
checks  and  cracka  upon  the  face  of  the 
bammer  were  observable,  be  was  not  neces- 
sarily in  a  position  fully  to  appreciate  the 
danger  arising  from  its  use.  His  experience 
being  of  a  limited  character,  it  was  a  ques- 
tion for  tbe  Jury  to  say  how  much  he  was 
entitled  to  rely  upon  tbe  inspection  provided 
by  the  company,  and  whether  he  assumed  tbe 
risk  of  using  It. 

2.  The  expert  testimony  was  properly  ex- 
cluded. It  was  for  the  Jury  to  Bnd,  under  all 
tbe  circumstances,  whether  tbe  tool  was  a 
proper  one,  and.  if  not,  whether  the  respond- 
ent assumed  the  risk  of  using  It. 

3.  It  was  not  error  to  exclude  the  testi- 
mony witb  reference  to  the  condition  of  other 
bammprs  around  tbe  shop.  There  may  have 
been  other  hammers  which  at  dlCTerent  times 
bad  similar  marks  or  defects,  but  that  fact 
could  have  no  bearing  upon  the  case,  unless 
for  tbe  purpose  of  showing  that  respondent 
was  familiar  with  such  defects,  and  that  he 
knew  the  condition  of  the  hammer  in  ques- 
tion when  be  received  It,  and  assumed  tbe 
risk  of  using  It.  but  tbe  evidence  excluded 
did  not  go  to  that  extent 

4.  The  young  man  lost  tbe  entire  vision 
of  one  ey%  and,  according  to  the  testimony. 


the  other  eye  was  impaired  to.  the  extent 
of  about  nine-tenths,  with  a  strong  proba- 
bility that  tbe  sight  would  ultimately  be  en- 
tirely lost  Under  these  conditions.  It  cannot 
be  said  tliat  tbe  verdict  ki  excessive^ 
Older  affirmed. 


ERICKSON  V.  SORBT. 
(Supreme  Court  of  Minnesota.    Oct  23,  IWi.) 

lUSTSR    AND  8BRTA.NT— ABA.NDONHBNT  OF 
BMPL0YME»4T— EXCUSE. 

1.  Ao  assault  and  battery  wrongfully  and  un- 
lawfully committed  by  a  master  apoo  hie  serv- 
ant may  justify  the  servaot  Id  abandoning  the 
master's  serrice,  even  though  be  be  under  con- 
tract for  a  definite  period  of  time.  The  nature 
of  the  assault  and  whether  a  sufficient  justifi- 
cation, la  a  question  of  fact  to  be  detomioed  by 
the  trial  court 

2.  Evidence  considered,  and  held  snffleient  to 
sustain  the  Judgment  appealed  from. 

(Syllabus  by  the  Oourt) 

Appeal  from  IMstrict  Court,  Oblppewa 
County;  O.  B.  Qvale,  Judge. 

Action  Peder  Brickaon  against  BC  H. 
Sorby.  Judgment  tor  plaintiff  before  a  Jna* 
tice  of  the  peace  vnu  affirmed,  and  defend- 
ant appeals.  Affirmed. 

Oluf  OJerset,  for  appellant    0.  D.  Ben- 

sel,  for  respondent 

BROWN,  J.  Action  to  recover  for  work 
and  labor,  brought  In  Justice  court  where 
plaintiff  had  Judgment  from  which  defend- 
ant appealed  to  the  district  court  on  ques- 
tions of  law  alone.  The  Judgment  of  the  Jus- 
tice was  there  affirmed,  and  defendant  ap- 
pealed to  this  court 

The  only  question  presented  for  consider- 
ation Is  whether  .the  evidence,  which  was  re- 
turned by  the  Justice  on  the  appeal,  Is  8ufl9- 
elent  to  sustain  plaintiff's  recovery.   The  de- 
fense to  the  action  was  that  plaintiff  had  en- 
tered into  a  contract  to  perform  labor  and 
services  for  defendant  for  a  definite  period, 
and  that  without  cause  or  Justification  be 
abandoned  the  contract  before  its  completion. 
The  contract  was  admitted  by  plaintiff,  and 
he  Justified  his  failure  to  perform  on  the 
ground  that  defendant  wrongfully  and  un- 
lawfully committed  an  assault  and  battery 
upon  his  person,  by  reason  of  which  be  quit 
Ms  service.   The  evidence  presented  In  the 
record  tends  fairly  to  sustain  plaintiff,  and  to 
!  show  that  defendant  did,  when  plaintiff  was 
engaged  under  the  contract  commit  an  as- 
'  sault  and  battery  upon  him.    This,  If  true, 
I  might  Justify  plaintiff  in  abandoning  his  con- 
tract   The  character  of  the  assault,  and 
whether  a  sufficient  justification,  was  a  ques- 
tion of  fact  and  we  discover  no  reason  for 
I  disagreeing  with  the  conclusion  reached  by 
!  the  court  below.   As  a  general  rule,  a  wrong- 
'  ful  and  unlawful  assault  and  battery  commlt- 
I  ted  by  the  master  upon,  his  servant  will  Jus- 

I     Tl.  8m  Haitw  sad  |0i|^mmti)yi^ tibO^l^DiS. 
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tlfy  the  latter  In  abandoning  his  employ- 
ment, tlioagh  engaged  for  a  definite  and  flxed 
time,  and  wltbout  working  a  forfeiture  of 
compensation  for  the  time  actual);  engaged 
under  the  contract.  Matthews  v.  Terry,  10 
Oonn.  457;  Bishop  T.  RaDney,  69  Vt  816»  7 
A.tl.  820. 

The  point  made  that  the  evidence  tending 
to  Justify  plaintiff  In  abandoning  the  contract 
was  inadmissible  under  the  pleadings,  can- 
not, Id  view  of  the  liberal  rules  applicable  to 
proceedings  in  Justice  courts  be  snstalned. 

Jndgment  affirmed. 


KENNEDY  t.  KELLUM. 

(Bapr«ne  Ooort  of  Minnesota.   Oct  28,  1903.) 

JUSTICB  OF  THE  PBACB— CONTINUANCB— 
PLBADINO. 

1.  In  this  action,  which  originated  is  justice 
court,  it  is  held  that  the  pleadings  were  closed 
on  the  day  to  which  the  cause  had  been  ad- 
journed, and  that  the  defendant  was  then  euti- 
Ued  to  an  adjournment  of  the  case  for  not 
exceeding  one  week,  aa  a  matter  of  right. 

(^llabuB  by  the  Coart) 

^peal  from  District  Oonrt,  Olay  County; 
li.  L  Baxter.  Judge. 

Action  by  J.  W.  Kennedy  against  D.  D. 
Kellam.  Judgment  for  pialntlCT  before  a  Jus- 
tice was  affirmed  in  tbe  dlsMct  court,  and 
defendant  appeals.  Rerersed. 

Ctias.  S.  Marden,  for  appellant   B.  E.  Gor^ 

llss,  for  respondent 

START.  C.  J.  This  action  originated  In 
Justice  court  The  summons  was  returnable 
December  13,  IdfH,  at  10  o'clock  a.  m..  at 
which  time  the  parties  appeared.  The  plain- 
tiff filed  tils  complaint  and  the  defendant 
asked  for  a  continuance  for  one  week,  and  to 
file  his  answer  by  December  18th,  and  serve 
a  copy  thereof  on  the  plaintiff  within  five 
days.  Thereupon  the  Justice  adjourned  the 
cause  to  December  20th,  at  10  o'clock  a.  m. 
Hbe  defendant  December  15th,  filed  his  an- 
swer, which  alleged  a  counterclaim,  and 
served  a  copy  thereof  on  the  plaintiff.  At 
the  time  to  which  the  action  was  adjourned, 
the  pardea  appeared.  The  justice  then  ad- 
journed the  case  until  1:30  o'clock  p.  m.  of 
the  same  day,  at  the  request  of  the  defend- 
ant, when  the  parties  again  appeared.  The 
plaintiff  filed  a  reply  to  the  answer,  putting 
In  issue  the  alleged  counterclaim.  The  de- 
fendant then  amended  his  answer  by  omit- 
ting his  counterclaim.  The  defendant  mov- 
ed an  adjournment  of  the  cause  for  one  week, 
stating  that  It  was  necessary  to  take  the 
depositions  of  certain  witnesses.  The  mo- 
tion was  denied.  The  defendant  excepted, 
and  left  the  courtroom.  The  justice  then 
heard  the  plaintiff's  evidence,  and  rendered 
Judgment  In  his  favor  and  against  the  d^ 


fendant,  who  appealed  therefrom  to  the  dis- 
trict court  on  questions  of  law  alone.  The 
district  court  affirmed  the  Judgment  ot  the 
Justice,  and  the  defendant  appealed  to  this 
court.  The  sole  question  presented  by  these 
facts  for  our  decision  is  whether  the  defend- 
ant was  entitled,  as  a  matter  of  right  to  a 
continuance  of  the  cause  for  one  week,  at 
the  time  he  requested  It  If  he  was.  then 
the  Justice  erred  In  denying  the  request  and 
awarding  Judgment  against  the  def»idant 
If  the  pleadings  were  closed  on  the  day  to 
which  the  cause  was  adjourned,  and  not  be- 
fore, the  defendant  was  entitled,  aa  a  mat- 
ter of  right  to  a  continuance  not  exceeding 
one  week.  Gen.  St  IS&i,  $  4990;  Fmnek 
V.  Vaughn,  81  Minn.  238.  83  N.  W.  082;  John- 
son V.  Little.  82  Minn.  69.  84  N.  W. 

The  question,  then,  stated  concisel}-,  ia, 
were  the  pleadings  closed  on  the  adjourn- 
ed day.  and  not  before?  We  answer  the 
question  In  the  afllrmatlve.  This  answer  Is 
strictly  In  accordance  with  the  understand- 
ing and  action  of  the  parties  and  of  the 
Justice  on  the  adjourned  day  until  the  de- 
fendant asked  for  a  -  continuance  for  one 
week,  for  the  plaintiff  on  that  day  filed  bis 
reply,  and  the  defendant  an  amended  an- 
swer, without  objections.  The  plaintiff,  how- 
ever, here  claims  that  the  pleadings  were 
closed  on  the  return  day  of  the  snmmons. 
The  claim  is  contrary  to  the  record,  for  only 
the  complaint  was  then  filed,  leaving  ttw 
mutter  of  further  pleadings  open,  the  de- 
fendant having  the  right  to  thereafter  file 
his  answer.  It  Is  true  tliat  It  was  not  ex- 
pressly provided  by  the  order  of  the  jus- 
tice that  the  plaintiff  might  reply  to  the 
answer  In  case  it  contained  a  counterclaim, 
but  this  was  necessarily  Implied.  Otherwise 
the  defendant  might  as  he  did,  all^e  a 
counterclaim  which  would  stand  as  admit- 
ted by  the  plaintiff  if  he  had  no  right  to 
reply.  This  right  to  reply  was  exercised  by 
the  plaintiff  on  the  adjourned  day,  wittaoi^ 
objection  from  any  one.  How,  then,  can 
be  now  consistently  claim  that  the  pleadings 
were  closed  on  the  return  day  of  the  snm- 
I  mons?  The  plaintiff  also  claims  that  the  ad- 
journment on  December  20th  from  10  o'clock 
a.  m.  to  1:30  p.  m.  ahausted  the  defMidant's 
right  to  an  adjournment  tor  one  week. 
Whether  this  was  an  adjournment  ot  the 
cause,  within  the  ordinary  meaning  of  the 
term,  or  simply  a  holding  of  the  case  open 
until  a  later  hour  of  the  same  day,  we 
need  not  inquire,  for  ttie  fact  remains  that 
the  pleadings  were  not  closed  antU  1:30 
o'clock  p.  m.,  when  the  right  of  the  defendant 
to  demand  an  adjournment  of  the  cue  for 
not  exceeding  one  week  accrued. 

Judgment  of  the  district  court  mnat  be 
reversed,  and  the  case  remanded,  with  di- 
rections to  enter  Judgment  rererafac  ^ 
judgment  of  the  Justlcew  Bo  ordered. 
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BROWN  et  aL  t.  ROBERTS  et  al. 

(Sapreme  Court  of  MinneBota.    Oct  28,  1903.) 

ACTION  OH  CHECK— FAILURE  OF  GONBIDBRA- 

TION— FINDINGS. 

1.  A  partial  want  or  a  partial  failure  of  con- 
anderatwn  can  be  sliown,  if  properly  pleaded, 
as  a  defense  pro  tanto  to  a  D^otiable  instnir 
ment  in  the  hands  of  the  original  pafee,  or  of 
a  party  standioe  in  bla  dtoes. 

2.  A  finding  tnat  "the  allegations  of  the  an- 
swer are  not  proven"  is  the  equivalent  of  a 

{ general  finding  that  the  (acta  are  not  aa  al- 
eged  in  the  answer,  and  is  saffldentt  except  aa 
against  a  motion  to  make  it  more  specific. 

3.  In  this,  an  action  npon  a  check,  it  is  field 
that  the  answer  alleges  facts  constituting  the 
defenae  of  a  partial  want  of  consideratioD; 
that  the  trial  court  heard  and  detmnined  such 
defenae,  and  found  that  the  facta  were  not  aa 
alleged;  and  that  the  finding  is  sustained  hr 
■Dfflcient  competent  and  relevant  evidence. 

(Sytlabna  by  the  Court.) 

Appeal  from  Municipal  Oonrt  of  St  Patil; 
B.  G.  Hlne,  Jndge. 

Aetlon  by  Hiram  D.  Brown  and  Herbert 
H.  Blg^w  against  B.  P.  Roberta  aad  others, 
doing  bnslnesB  as  the  Minnesota  Association 
of  Iiocal  bisnnutce  Agents.  From  a  Judg- 
ment for  plalntUEs,  defendants  appeal.  Af- 
firmed. 

Edward  B.  Graves,  for  appdlants.  H.  A. 
Hageman,  for  respondents. 

START,  G.  J.  Appeal  by  defendants  from 
a  judgment  of  the  municipal  court  of  the 
city  of  St  Paul.  The  complaint  alleges  that 
the  defendants,  for  value  received,  made  and 
delivered  their  check  to  the  plalntifFs,  where- 
in and  whereby  they  directed  the  Minnesota 
Loan  &  Trust  Company  to  pay  to  their  order 
$8G;  that  the  plalntlCFs  duly  Indorsed  the 
check,  and  it  waa  duly  presented  to  the 
drawee  for  payment,  which  was  refused  for 
the  reason  that  the  defendants  had  stopped 
payment  thereof,  and  thereupon  the  check 
waa  protested  for  nonpayment  and  notice 
duly  given;  and,  further,  that  no  part  of  the 
check  has  ever  been  paid.  The  answer  ad- 
mits the  making  of  the  check,  the  stopping 
of  payment  thereof  by  the  defendants,  and 
that  it  was  duly  presented  for  payment  and 
has  never  been  paid.  The  answer  then  al- 
leges, la  substance,  tbnt  tbe  defendants  or- 
dered from  the  plaintiffs  300  membership  cer^ 
tlflcates,  for  the  agreed  price  of  $51,  for 
which  sum,  and  no  more,  they  were  indebted 
to  the  plaintiffs;  that  tbe  check  for  $86 
made  and  delivered  to  them  Included  a  pres* 
ent  to  them  of  ^5,  for  which  there  was  no 
consideration  whatever,  and  that  the  plain- 
tiffs wore  BO  notified  when  the  check  was 
delivered  to  them;  and,  further,  that  before 
the  check  was  presented  for  payment  tbe  de- 
fendants decided  not  to  make  them  a  present 
of  985,  and  stopped  payment  of  the  check. 
The  reply  alleged,  in  effect,  that  the  price  of 
the  certUlcates  was  17  cents  each,  $51,  pins 
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the  reasonable  cost  of  engraving  tbe  plate, 
which  was  fSS,  and  that  the  check  was  given 
for  the  amount  of  tbe  plaintiffs'  bill,  $86. 
The  cause  was  tried  by  the  court  and  find- 
ings of  fact  and  conclusions  of  law  made, 
wherein  the  court  found  as  facts  that  the 
check  was  made  and  delivered  as  alleged  hi 
the  complaint;  that  it  was  duty  presented 
for  payment,  which  was  refused,  and  that 
DO  part  thereof  has  ever  been  paid;  and, 
further,  "that  tbe  auctions  of  the  answer 
are  not  proven";  and,  as  a  conclusion  of 
law,  that  plaintiffs  were  entitled  to  Judgment 
against  the  defendants  for  $86.  The  defend- 
ants then  moved  the  court  to  amend  its  find- 
ings of  fact  by  substituting  for  them  findings 
of  certain  evidentiary  facts,  and  to  find,  as 
a  conclusion  of  law,  that  defendants  were 
entitled  to  Judgment  Tbe  motion  was  de- 
nied. The  defendants  b^  claim  that  their 
answer  alleged  a  partial  want  of  considera- 
tion for  the  check,  to  the  extent  of  $85;  that 
this  was  a  good  defense;  and  that  the  trial 
court  ignored  this  defense,  and  reused  to 
make  any  findings  thereon,  although  evidence 
was  offered  in  support  of  the  defense  on  the 
trial.  If  this  claim  is  supported  by  the  rec- 
ord, the  action  of  the  trial  court  was  re- 
versible error.  Whatever  doubt  there  may 
have  been  at  one  time  as  to  the  question,  it 
must  now  be  held,  in  view  of  later  decisions 
of  this  court,  that  a  partial  want  or  a  partial 
failure  of  consideration  can  be  shown,  if 
properly  pleaded,  as  a  defense  pro  tanto  to  a 
negotiable  instrument  in  the  hands  of  the 
original  payee,  or  of  a  party  standing  In  bis 
shoes.  Stevens  v.  Johnson,  28  Minn.  172,  9 
N.  W.  677;  Torlnus  v.  Buckham,  29  Minn. 
128,  12  N.  W.  34a  While  a  dlstlncUon  has 
sometimes  been  made  between  a  partial  fail- 
ure of  consideration  and  a  partial  want  of 
consideration,  it  has  been  quite  uniformly 
held  that  the  latter  is  always  a  defense  pra 
tanto  as  between  tbe  original  parties  to  tbe 
instrument  4  Enc.  of  Law,  §  195;  1  Daniel, 
Neg.  Instruments,  {  201.  The  answer  of  the 
defendants,  then,  stated  a  defense  pro  tanto, 
and  they  were  entitled  to  have  their  defense 
heard  and  passed  upon  the  court,  and  tbe 
only  question  of  any  practical  importance 
raised  by  the  assignments  of  error  is  whether 
the  court  did  so  hear  and  pass  upon  the  de- 
fense. Tbe  court  certainly  held  that  the  an- 
swer stated  a  defense  pro  tanto,  for  It  denied 
plaintiffs*  motion  for  Judgment  on  the  plead- 
ings, and  received  the  evldeiro  of  ^e  de- 
fendants in  support  of  their  defense.  The 
burden  was  npon  tbe  defoidants  to  establish 
their  defense,  as  tbe  answer  admitted  a 
prima  facie  case;  that  Is,  the  making,  de- 
livery, and  nonpayment  of  the  check.  Wheth- 
er or  not  the  defendants  sustained  their  de- 
fense depends  npon  the  question  whether 
they  were,  at  the  time  the  check  was  de- 
livered, owing  the  plaintiffs  $80,  or  only  $51. 
The  evidence  shows  that  th^L^plalntUCs  de- 
manded from  defei^^f^  i^^^gif)rf[^elr 
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bill.  930;  that  the  defendants  then  sent  tbe 
ehedc  to  them  for  the  full  amonnt  of  tbe  bUl, 
but  stated  In  the  letter  of  transmittal  that 
$61  was  In  paTment  of  tbe  bill,  and  the  bal- 
ance, $36,  was  sent  as  a  present,  as  th^ 
did  not  care  to  be  inndTed  in  any  possible 
litigation  or  controTersy.  Now,  If  in  fact  tbe 
defendants  owed  Hie  toll  amount  of  $86, 
tbelr  simple  statemrait  that  the  $36  was  a 
present  would  not  make  It  so.  There  would 
be  no  partial  want  of  contfderatlon,  tot  in 
that  case  tbe  check  would  he  for  the  exact 
amount  the  defeodanta  were  bound  to  pay. 
The  evidence  was  conflicting  as  to  the  true 
amount  of  tlie  bUl,  but  It  Is  ample  to  sustain 
a  finding  against  the  defendant  on  the  qnes- 
tion.  This  leaves  only  the  question  whether 
tbe  trial  judge  passed  upon  the  evidence,  and 
found  upon  the  Issues  tendered  by  tiie  an- 
swer. The  record  shows  that  he  did  so,  for 
he  expretisly  found  that  "the  allegations  of 
tbe  answer  are  not  proven."  This  form  of  an 
omnibus  finding  aa  to  speciflc  Issues  Is  not 
to  be  commended.  Nevertbelesa  it  la  the 
equivalent  of  a  general  finding  that  the  facts 
are  not  as  alleged  In  the  answer,  and  Is 
sufficient,  except  as  against  a  motion  to  make 
It  more  speciflc.  Hewitt  v.  Blumenkranz,  33 
Minn.  417.  23  N.  W.  858;  Reynolds  v.  Beyn- 
olds,  44  Minn.  132,  46  N.  W.  236. 

No  motion  was  made  to  have  the  court  flnd 
specifically  the  amount  of  tbe  defendants'  In- 
debtedness at  the  time  the  check  was  de- 
livered, and  we  hold  that  the  trial  court  did 
faeai'  and  find  upon  the  issues  tendered  by 
the  answer.  It  must  be  admitted  that  there 
are  certain  statements  In  the  memorandum 
of  tbe  trial  Judge,  which,  if  considered  with- 
out reference  to  other  portions  thereof,  tend 
to  substantiate  the  claim  of  the  defendants, 
but  the  memorandum  is  no  part  of  the  find- 
ings. 

Several  errors  are  assigned  and  urged  as 
to  the  rulings  of  tbe  court  In  admitting  evi- 
dence. We  have  examined  them,  and  hold 
that  the  findings  of  fact  are  sustained  by 
sufficient  competent  and  relevant  evidence, 
and  that  the  recnd  showa  no  reversible  w- 
rors. 

Judgment  afBnned. 


CRANE  &  0IIDW.4.T  v.  SAUNTRT. 
(Supreme  Court  of  Minnesota.    Oct  23,  1903.) 

JDDGUBMT  BT  DBFAULIV-VAOATIMO— 
DISHI88AL. 

1.  As  8  ffeneral  rule,  in  appUrationa  to  vacate 
a  judemeot  by  d«faalt  an  affidavit  of  merits 
is  eHsential.  But  where  It  fairl;  appears  from 
the  records  and  papers  upon  which  the  motion 
li  based  that  the  moving  partv  has  a  good 
cause  of  action  or  defense  on  the  merits,  the 
necessity  for  such  an  affidavit  is  a  qnestloD  for 
tbe  trial  court 

2.  The  trial  court  did  not  abnse  Its  discretion 
In  Betting  aside  a  judgment  of  dismissal  taken 
on  plaintifTa  default. 

tSyllabus  by  the  Court) 
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Appeal  tmm  UvrnkSptl  Oonrt  of  Stillwater. 
A.  El  Doe,  Ju^. 

Action  by  Crane  ft  Ordway  against  Winiam 
Bauntry.  From  an  order  granting  plalntUV 
petition  to  set  aside  a  dismissal  of  an  action, 
defendant  appeals.  Afllrmed. 

Manwarlng  ft  Sullivan,  for  appellant  H. 
H.  muen,  for  respondents. 

START,  a  J.  This  Is  an  appeal  by  tbe 
defendant  from  an  order  of  the  mnnldpal 
court  of  Stillwater  granting  pialntifTs  moUon 
to  set  aside  a  judgment  of  dismissal  of  the 
action  taken  by  default  and  to  reinstate  tbe 
action  for  trial.  Tbe  order  was  based  upon 
the  records  and  flies  In  the  action  and  the 
aflldavlt  of  the  plalntUTs  attorney,  which  was 
uncontradicted.  There  was  no  formal  affida- 
vit of  merits.  The  motion  was  one  address- 
ed to  tbe  discretion  of  tbe  trial  court,  and  Its 
decision  thereon  vrlll  not  be  reversed,  tinleas 
It  appears  from  the  record  tbat  there  was  a 
clear  abuse  of  such  discretion.  This  pnqwsl- 
tlon  the  defendant  concedes,  bot  be  here 
claims  that  the  court  did  abuse  its  dlacretloi 
in  making  the  (order,  because  Qiere  waa  no 
affictavlt  of  merits;  and.  further,  tbat  the 
aflldaTlt  ot  the  plaintlirs  attorney  conclusive- 
ly showa  tbat  be  was  guilty  of  inezcnsable 
neglect  in  the  premises,  wblch  resulted  In  his 
client's  default  The  general  role  Is  tbat  in 
applications  to  vacate  a  judgment  on  default 
an  aflldavlt  of  merits  Is  essentlaL  Peopled 
Ice  Co.  T.  Schlenker,  60  Minn.  1.  52  N.  W. 
219.  The  rule,  however,  Is  one  of  pracQos; 
and  tbe  sufllclency  of  an  aflldavlt  of  merits, 
or  the  necessity  for  one,  where  It  flalrly  ap- 
peara  from  the  records  and  papers  upon 
which  tbe  motion  Is  based  tbat  the  moving 
party  has  a  good  cause  of  action  or  defense 
on  the  merits,  is  a  question  for  the  trial  court 
Sheldon  v.  Blsedorph.  28  Minn.  618;  Nye  v. 
Swan,  42  Minn.  24S,  44  N.  W.  9;  OUlette- 
Uerzog  Mfg.  Co.  t.  Ashton,  B6  Minn.  75.  56 
N.  W.  676;  Rhodes  v.  Walsh,  S8  Minn.  190^ 
59  N.  W.  1000;  Forin  v.  City  of  Dulnth,  66 
Minn.  64,  68  N.  W.  616;  McMurran  v.  Bonne 
81  Minn.  616,  84  N.  W.  338.  The  complaiat 
alleges  the  sale  and  delivery  of  certain  goods 
by  plaintiff  to  tbe  defendant  The  answer 
admits  tbe  sale  and  deUvery,  but  alleges  that 
the  goods  were  defectlTe,  and  claims  damages 
by  way  of  counterclaim.  The  defendant 
however,  upon  plahitUTs  default,  made  no 
proof  of  his  counterclaim,  but  took  a  simple 
judgment  of  dismissal.  These  facts  jnstlCr 
the  conduslon  that  the  trial  court  did  not 
err  In  dispensing  with  a  formal  affidavit  of 
merits. 

The  facts  relied  upon  to  excuse  tbe  plain- 
tier's  default  do  not  appeal  to  us  veiy  atzong- 
ly,  and  the  trial  court  might  well  have  denied 
the  motion  upon  the  merits.  If  tbere  were 
any  negligence  In  tbe  premises.  It  was  solely 
that  of  the  plaintltra  attorney,  and  tiw  facts 
relied  upon  to  excuse  thej^efault  are  substan- 
tially these:  %^,^^^^Oi@)g|^  pbdn- 
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tUTs  attomer  wu  elected  a  delegate  to  a 
conventloo  of  Foreaters  to  be  held  In  Cali- 
fornia April  2titb.  He  commenced  this  ac- 
tion March  24th.  AprU  3d  the  defendant's 
attorney  served  an  answer  In  the  case.  Coun- 
sel on  both  sides  then  knew  that  plaintiff's 
attorney  Intended  to  be  present  at  the  oon- 
■ventlon*  and  defendant's  counsel,  In  response 
to  tbe  question  of  plaintiff's  counsel  as  to 
when  he  wanted  to  try  the  case,  replied,  "I 
think  we  are  ready  whenever  you  are."  The 
plalntUTs  counsel  then  said  that  he  would 
serve  a  reply  and  notice  of  trial  as  soon  as  he 
got  around  to  It,  and  the  oth^  counsel  an- 
swered, "All  right,  we  will  be  there."  Coun- 
sel for  plaintiff,  assuming  and  believing  that 
no  notice  of  trial  would  be  served  1^  defend- 
ant's counsel  during  his  absence,  went  to 
California  on  April  21s1^  and  returned  May 
12th.  Meantime  defendant's  counsel  served 
notice  of  trial  of  the  case  by  leaving  It  at  the 
residence  of  plaintiff's  counsel,  and  took  Judg- 
ment of  dismissal  by  default.  Neither  the 
plaintiff  not  its  counsel  had  any  actual  no- 
tice of  the  trial  or  judgment  until  after  iitty 
12th.  The  defendant's  counsel,  in  response 
to  an  Inquiry  why  he  had  taken  the  default 
In  the  absence  of  plaintiff's  counsel,  respond- 
ed, "Because  you  dismissed  our  motion  in  the 
Starkey  case."  Tbe  trial  court  required  the 
plaintiff  to  pay  all  of  defendant's  disburse- 
ments In  the  action  as  a  condition  of  opening 
tbe  default  It  is  not  here  claimed  that  the 
defendant  wai  in  fact  injured  by  the  order. 
It  must  also  be  conceded  that  the  plaintiff 
might  bare  commenced  his  action  again  wlth- 
oat  any  special  burdrai  of  cost.  Upon  these 
facta  it  would  seem  that  tbe  plaintiff's  coon- 
sel  was  lacUng  somewhat  In  caution,  and 
that  In  the  exerdse  of  reasonable  prudence 
be  onght  to  bare  secnred  a  definite  agree- 
ment as  to  tbe  noticing  of  tbe  case  fbr  trial 
before  leaving  ttie  atatew  But  upon  the  whole 
record  we  are  not  impared  to  hold  that  the 
trial  court  abused  its  discretion  in  making 
the  order. 

The  order  must  be  affirmed,  but  no  statu- 
tory costs  will  be  allowed.  So  ordered. 


In  re  HARNET. 

(Supreme  Court  of  Michigao.    Oct  22,  1903.) 

PRISONS— RBDUCnON  OF  TSRM  POR  QOOD  BB- 
HAVIOR-FIUOR  SBRVICB  OP  TERMS. 
1.  One  hat  not  served  a  term  in  prison,  with- 
in Comp.  Laws  1897,  |  2112,  allowiiiK  a  prls- 
oner  reanction  of  term  for  good  behavior  if  he 
has  not  already  served  a  set-und  term,  though 
he  was  sentenced  to  and  conGaed  therein,  toe 
eoBvictioiw  having  been  of  offenses  not  punish- 
able by  such  connnement 

Application  of  John  Harney  for  a  writ  of 
liabeas  corpus.   Petitioner  discharged. 

Parkinson  &  Campbell,  for  petitioner. 
Cbarles  A.  Blair,  Atty.  Gen.,  for  respondent, 
the  warden  ot  the  State  Pilson. 

OABPIDNTSB,  J.  Petitioner  la  an  Inmate 
ct  the  State  Frlscn  at  JadEson.   Be  was  sent 


to  that  institution  December  14,  1894.  for  a 
term  of  10  years.  He  admits  that  prior  to 
this  time  he  had  served  a  term  at  imprison- 
ment in  that  Institution,  of  1  year.  If  peti- 
tioner Is  now  serving  his  second  term  in  said 
prlBon,  his  allowance  of  time  for  good  eon- 
duct  under  sectlou  2112,  Comp.  Laws  1897. 
entitles  him  to  bis  freedom.  It  Is  cluiiued, 
however,  that  petltlooer  had  served  bis  sec- 
ond term  before  his  present  term  of  liiiiirlsuii- 
meut  commenced.  If  this  is  true,  dfti*ii 
tlon  is  legal,  for  section  2112,  Comp.  Ijiwo 
1897,  provides,  "If  any  convict  has  alr«ul.v 
served  a  second  term  in  said  prlDon.  be  etiall 
be  allowed  no  good  time,  but  shall  be  held 
until  the  full  completion  of  his  sentencp." 

The  facts  upon  which  said  claim  is  based 
are  these:  Before  petltionw  was  convicted 
of  the  offense  tot  wblcta  be  is  now  being  pun- 
ished, he  served  four  terms  of  imprisonment 
In  the  State  House  of  Correction  and  Re- 
formatory at  Ionia.  That  a  term  of  Impris- 
onment In  that  institution  Is  *t  torm  to 
said  prison,"  under  the  proper  construction 
of  section  2112,  was  determined  by  this  court 
In  the  Case  of  Armstrong,  decided  In  1898, 
and  to  Be  Coy  (no  Tvritten  opinion).  Each  of 
these  terms  of  Imprisonment  In  tbe  Ionia  In- 
stitution was  90  days  In  length.  He  was  sen- 
tenced to  one  of  these  terma  of  Imprisonment 
by  a  circuit  judge.  He  was  sentenced  to 
each  ot  the  other  three  by  a  Justice  of  the 
peace.  Tbe  offense  of  wblch  he  was  conTlct- 
ed  to  each  case  was  that  of  assault  and  bat- 
tery. Neither  the  justice  of  tbe  peace  (see 
In  re  Bilvertbom,  78  Mich.  644.  41  N.  W. 
834),  nor  the  circuit  Jndge  (see  Brown  v.  Peo- 
ple, 88  Mich.  57),  had  jnriadlrtlnn  to  Impose 
this  punishment  In  determining  what  terms 
of  imprisonment  petitioner  Is  now  serving, 
shall  we  count  any  of  these  terms  spt'nt  In 
tbe  I<mla  tnatltutton?  Tbe  Imprisonment  tai 
that  Institution  waa  justifled  by  no  law.  It 
was  sufficiently  Illegal  to  be  open  to  collateral 
attack  by  a  writ  of  babeaa  corpus.  See  In 
re  SllTertbom,  an^.  One  la  not  "serving  a 
term,**  within  tbe  meantog  of  tbe  act  when 
be  la  detolned  to  prison  without  warrant  of 
law.  We  think  it  obvious  that  the  Leglala- 
tnre  totended  to  deprive  tbe  convict  serving 
his  third  term  of  the  benefit  of  all  allowance 
tat  good  time  because  he  had  twice  been 
found  guilty  of  a  crime  punishable  by  impris- 
onment In  a  atote  prisra.  and  received  such 
punishment  therefor.  Until  he  has  been 
twice  coDTlcted  of  such  an  offense,  a  convict 
cannot  serve  bis  second  term,  within  tbe 
meaning  of  tbe  act  Under  the  contrary  con- 
struction, the  convict  loses  the  good  time,  not 
through  any  fault  of  his,  but  throufth  tbe  mis- 
take of  the  Judge  who  sentmced  falm.  Wbm 
be  s^ed  a  sentence  wblch  was  In  at  least 
one  sense  unlawful,  be  paid  a  snfScient  pen- 
alty for  this  mistake.  HIa  misfortone  ^onld 
not  be  doubled,  as  It  would  be  If  he  w«e  de- 
prived of  his  good-time  allowance. 

The  petldouer  should  hp  dlachuged.  Tho 
other  Justices  <B!^|g3r8^00gle 
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HINE  T.  GRANT  et  al. 
(Sapreme  Conrt  of  Wisconaia.    Oct.  20,  1903.) 

DISMISSAL  AND  NONSUIT—PAILUBB  TO  PR08- 
BCUTB-JUDOMENTS— VACATION- 
ABUSE  OF  DISCRETION. 

1.  Rer.  St.  1898.  §  2(Jlla,  authorizes  tbe  dis- 
misaal  ot  actionB  not  brought  to  trial  within 
five  years,  and  section  2^2  authorizes  the 
court.  Id  its  discretion,  to  relieve  a  party  from 
8  dismissal,  provided  the  Jndgment  iras  taken 
through  his  mlstalce.  Inadvertence,  florprise,  or 
excusable  neglect.  An  action  was  dismieaed 
for  failure  to  prosecute  by  an  ex  parte  order, 
and  shortly  thercaft^  plaintiff  applied  for  a 
vacation  of  such  order.  Issue  was  joined  on 
October  2,  1897.  and  it  was  first  noticed  tor 
trial  on  August  4,  1898.  Shortly  thereafter 
negotiations  for  settlement  were  entered  into, 
which  were  continued  nntil  the  close  of  1901. 
Thereafter  defendant's  attorney  requested  a 
continuance  from  the  March,  1^2,  term  of  the 
court,  and  a  stipulation  was  filed  that  the  case 

'  should  be  placed  on  the  calendar  at  the  Sep- 
tember, 1902,  term.  A  few  weeks  before  such 
term  such  attorney  again  asked  for  a  continu- 
ance, to  which  plainufl's  attorneys  consented, 
and  notice  of  trial  was  served  for  the  succeed- 
ing March  term,  which  was  the  first  te-m  fol- 
lowing the  September^  1902,  term.  The  March, 
1902,  term  was  withm  the  five-year  limit,  but 
the  September,  1902,  and  the  March,  1903, 
terms  were  bcfyond  the  limit,  field,  tjiat  an 
order  refusing  to  aet  aalde  t^e  dismissal  was 
an  abase  of  the  trial  conrt*!  discretion. 

2.  Where,  in  an  action  on  a  note,  the  com- 
plaint was  duly  verified,  and  stated  a  cause 
of  action,  no  further  snowing  of  moits  was 
necessary  on  an  application  to  aat  aside  an 
order  dismissing  the  complaint  for  failure  to 
prosecnte. 

Appeal  from  drcnlt  Oonrt,  Kenosba  Conn- 
t7;  B.  B.  Belden,  Judge. 

Action  by  Thomas  W.  Hine  against  Emory 
Ih  Grant,  Impleaded  with  another.  From 
an  order  denying  a  motion  to  set  aside  a 
judgment  dlamlsBlnK  plalntlfrs  complaint,  be 
appeals.  Reversed. 

This  is  an  action  upon  promissory  notes, 
which  was  commenced  by  the  service  of  snm- 
mona  July  6,  1897,  the  complaint  being  duly 
verlfled-  The  defendant  Grant  appeared  and 
answered  October  2,  1897,  setting  up  various 
defenses,  which  are  not  necessary  to  be  stat- 
ed. On  the  7th  of  March,  1903,  an  order 
was  made  by  the  circuit  court,  without  no- 
tice, ordering  Judgment  of  dismissal  of  the 
complaint,  the  same  being  based  upon  an 
affidavit  of  J.  V.  Quarles,  Jr.,  one  of  the 
defendant's  attorneys,  stating  the  date  of  the 
service  of  the  summons  and  the  date  of  tbe 
joining  of  issue,  and  that  tbe  action  bad 
not  been  brought  to  trial,  and  that  It  had 
been  more  than  five  years  since  its  com- 
mencement On  the  9th  day  of  March  fol- 
lowing a  motion  was  made  by  the  plaintiff 
to  vacate  the  said  order  of  dismissal,  which 
motion  was  based  upon  the  record  and  tbe 
affidavit  of  Charles  Canrlgbt,  one  of  the  at- 
torneys for  the  plaintiff.  In  which  he  stated 
tbat  he  "has  bad  personal  charge  of  said 
action  from  its  beginning  up  to  the  present 
time;  that  Quarles,  Spence  &  Quarles  are 
tbe  attorneys  for  the  defendant  Emory  L. 
Grant,  and  that  Senator  J.  V.  Quarles  has 


bad  personal  charge  of  the  matter  for  said 
defendant's  attorneys;  tbat  said  action  waa 
begun  on  the  14th  day  ot  July,  1897,  In  tbe 
superior  court  of  Milwaukee  coimty,  and 
thereafter  transferred  to  the  drcuit  court  of 
Kenosha  county;  that  Issue  in  said  action 
was  joined  on  the  2d  day  of  October,  1897; 
that  on  tbe  4tb  day  of  August,  1898,  said 
action  was  noticed  for  trial,  which  notice 
was  filed  with  the  clerk  of  this  court  la 
time  for  the  case  to  be  placed  on  the  term 
calendar  for  tbe  September  term  following; 
tbat  shortly  thereafter  negotiations  were  en- 
tered into  between  the  attorneys  In  said  ac- 
tion for  a  settlement  thereof;  that  said  plain- 
tiff la  a  resident  of  the  state  of  California, 
and  said  negotiations  occupied  a  period  of 
several  months;  that  the  offer  of  settlement 
suggested  by  said  defendant  was  finally  re- 
fused by  said  plaintiff,  and  the  trial  of  said 
action  was  thereby  delayed  until  tbe  close 
of  the  year  1901;  that  thereafter  Senator 
Quarles  advised  plaintirTs  attorneys  tbat  he 
would  be  unable  to  take  up  said  action  st  tbe 
March,  1902,  term  of  said  conrt,  and  at  his 
request,  on  the  21st  day  of  February,  1902, 
a  stipulation  was  entered  Into  between  tho 
attorneys  herein,  by  which  it  was  agre^^ 
that  said  action  should  be  continued  for  the 
March,  1902,  term,  and  placed  on  the  calen- 
dar for  trial  at  the  September,  1902,  term, 
and  not  prior  thereto;  that  said  stipulation 
was  duly  ffied  with  the  clerk  of  the  conrt; 
that  thereafter,  and  a  few  weeks  prior  to 
tbe  September  term  of  said  court,  Senator 
Quarles  again  advised  plalDtllTs  attorn  'y-; 
that  be  could  not  take  up  said  action  for 
trial  at  the  September,  1902,  term,  as  he  was 
about  to  go  to  Alaska,  and  asked  tbat  snid 
action  be  permitted  to  go  over  until  souif 
later  date,  to  which  plalntlfTs  attorneys  con- 
sented; that  notice  of  trial  was  served  npon 
defendant's  attorneys  for  the  present  March 
term  of  said  court,  this  being  the  first  term 
followliig  the  September,  1902.  term;  that 
upon  filing  said  notice  with  the  clerk  of  this 
court  said  clerk  notified  plaintiff's  attorneys 
tbat  an  order  bad  been  filed  by  defendant's 
attorneys  dismissing  said  action  for  tbe  rea- 
son that  same  bad  not  been  brought  to  trial 
within  five  years  from  the  date  of  joining 
ls!!ue;  tbat  the  procuring  and  filing  of  said 
order  was  a  great  surprise  to  plalntlfTs  at- 
torneys, and  without  their  knowledge  or  con- 
sent; tbat  the  reasons  why  said  action  had 
not  been  brought  to  trial  are  set  forth  In 
this  affidavit,  and  affiant  asks  that  said  action 
be  reinstated  and  placed  on  the  calendar  for 
trial  on  tbe  r^ilar  order  of  the  business  of 
this  court."  This  motion  was  heard  March 
16th,  and  upon  tbe  bearing  thereof  J.  V. 
Quarles,  Jr.,  filed  an  affidavit  stating  that 
"for  the  space  of  two  years  and  more  last 
past  he  has  had  personal  charge  of  the  above- 
entitled  action;  that  all  of  tbe  negotiations 
which  have  taken  place  In  the  above-entitled 
action  within  said  period  <^  Upl9~J}%T&  takm 
place  between  tbfif9A«&^Sij»^te^tnig 
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ory  L.  Grant,  and  Charlea  B.  Ganrlght,  rep- 
resenting Bald  plaintiff,  to  the  best  of  this 
affiant's  knowledge  and  belief;  that  the  stip- 
ulation of  continuance  for  the  term  referred 
to  in  the  affidavit  of  said  Charles  E.  Canright 
was  entered  Into  and  signed-  by  this  affiant." 
After  hearing,  the  court  d»iled  the  motion, 
flod  entered  Judgment  of  dismissal,  from 
'wbicb  the  plaintiff  appeals. 

Natb.  Pereles  &  Sons,  for  aK>eIlant 
•Qnarles.  Spence  ft  Qnarles,  for  respondents. 

WINBLOW,  J.  (after  stating  the  facts). 
It  seems  very  plain  that  upon  the  showing 
:made  the  trial  court  should  bare  vacated 
-the  order  of  dismissal.  Onr  statute  (section 
2811a,  Bev.  St  1898)  provides  that  circuit 
-or  superior  courts  may  dismiss,  with  or  with- 
out notice,  all  actions  or  proceedings  pending 
Id  which  Issue  has  been  Joined,  and  which 
•are  not  brought  to  trial  within  five  years 
.after  their  commencement.  Section  2832  of 
the  same  statutes  provides  that  the  court  or 
Judge  may  In  discretion,  and  upon  Just  terms, 
and  wltidn  a  year  after  notice,  r^eve  a 
party  from  any  Judgment,  order,  or  other 
-proceeding  taken  against  him  tbrough  his 
mistake.  Inadvertence,  surprise,  or  excusable 
-neglect.  Tbe  order  of  dismissal  was  proper- 
ly made  under  the  first  section  cited.  All 
-Uie  facts  required  by  the  section  then  appear- 
ed without  dispute.  It  appeared  to  be  a  case 
-of  sheer  and  Inexcusable  neglect.  But  wben 
tbe  application  to  vacate  the  order  was  made 
other  facts  appeared,  which  were  undisputed, 
.  and  very  persuasive.  These  facts  were  that 
tbe  action  was  noticed  for  trial  In  August, 
1898,  and  that  negotiations  for  settlement 
were  then  entered  Into  which  lasted  for  sev- 
-eral  months;  that  In  February,  1902.  on  re- 
quest of  one  of  tbe  defendants'  attorneys,  a 
written  stipulation  was  made,  continuing  the 
case  over  the  then  approacbing  March  term, 
and  placing  It  on  the  calendar  for  the  Sep- 
tember term;  that  at  some  time  prior  to  the 
last-named  term,  the  plaintiff's  attorneys,  up- 
on request  of  one  of  the  defendants'  attor* 
neys,  consented  that  the  case  might  go  over 
that  term,  and  that  the  plaintiffs  attorneys 
duly  noticed  it  for  trial  at  the  March  term, 
which  was  the  next  term  following  the  Sep- 
tember term.  The  March  term,  1902,  was 
within  the  flve-year  limit;  the  September 
term,  1902,  and  the  March  term,  1903,  were 
beyond  the  limit  Thus  it  appears  that 
tbe  plaintiff's  attorneys  agreed  to  a  con- 
tinuance over  the  last  term  witbin  the  flve- 
year  limit  at  the  request  of  and  for  the 
convenience  of  tbe  defendant's  counsel;  that 
counsel  on  both  sides  agreed  to  place  the 
case  on  the  calendar  of  the  first  term  be- 
yond the  flve-year  limit,  and  that  plaintiff's 
counsel  consented  to  continuance  over  that 
term  to  accommodate  defendants'  counsel. 
Tbese  facts  can  leave  no  reasonable  doubt  as 
to  the  plainttfTs  right  to  be  relieved  from 
'tta«  order  of  dlsmlssaL   Tbe  statute  referred 


to  (section  2811a)  was  passed  to  punish  the 
suitor  who  sleeps  away  his  day  In  court  >iid 
give  trial  courts  a  certain  and  speedy  means 
of  clearing  tbe  records  of  mere  deadwood, 
not  to  turn  out  of  conrt  a  suitor  who,  though 
ready  to  proceed  seasonably,  has  consented 
to  delay  in  order  to  accommodate  opposing 
counsel,  as  was  shown  to  be'  tbe  case  here. 
This  proposftlon  seems  too  plain  for  ^tended 
discussion.  The  complaint  was  duly  veri- 
fied, and  stated  a  cause  of  action.  No  fur- 
ther showing  of  merits  was  necessary.  The 
court  abused  its  discretion  in  not  vacating 
its  order  of  dismissal. 

Judgment  reversed,  and  action  remanded, 
with  directions  to  grant  tbe  plaintiff's  motion 
to  vacate  tbe  order  of  dismissal  upon  such 
terms  as  may  be  Just  and  for  further  pro- 
ceedings according  to  law. 


BABBT  V.  ORDBR  OF  OATHOUC 
KNIGHTS  OF  WISCONSIN. 

(Supreme  Court  of  Wisconsin.   Oct  20,  lOOB.) 

UUTVAL  BBNBFIT  SOdBTISS-GONDITIONB  OF 
UEMBBRSHIP— RELIGIOUS  ORDERS— FOR- 
FEIT URB-C  ON  STITUTI  ON  AL  LAW. 

1.  PlaiutlCTs  decedent  toolc  out  a  member- 
ship certificate  in  a  mntnal  benefit  society  oi^ 
ganlzed  for  the  sole  benefit  o(  practical  mem- 
bers of  the  Roman  Catholic  Church,  and  in  his 
application  agreed  that,  if  admitted  he  would 
comply  with  the  constitution  and  by-laws  of  the 
order,  and  that  on  failure  to  do  so  he  would 
forfeit  hlB  membership.  The  by-laws  required 
that  p^sons  should  remain  practical  Catholics, 
and  communicants  of  tbe  church.  Decedent 
was  afterwards  married  to  plaintiff  by  a  Prot- 
estant minister.  Beld  that,  as  decedent  was 
ipso  facto  exconununicated  by  his  own  act,  the 
liability  of  tbe  society  ceased  without  an  expul- 
sion of  the  decedmt,  and  plaintiff,  wlio  had 
been  made  benefidsry  in  the  certificate  by  the 
society  withont  knowledge  of  the  facts,  could 
not  recover  thereon. 

2.  The  provisions  of  the  constitution  and  by- 
laws of  the  order  did  not  interfere  with  the 
liber^  of  conscience  or  freedom  at  worship, 
contrary  to  Const  art  1,  |}  18>  19- 

Appeal  from  Glnnlt  Court,  Milwaukee 
Cotmty;  Warren  D.  Tarrant,  Judge. 

Action  by  Emma  S.  Barry  against  flie  Or- 
der of  the  GatboUa  Enighto  of  Wisconsin. 
From  a  Judgment  lUsmlBsing  tbe  complaint, 
plaintiff  appeals.  Affirmed. 

This- Is  an  action  by  the  plaintiff,  as  wid- 
ow of  one  James  H.  Barry,  deceased,  upon 
a  mutual  benefit  certificate  issued  by  the  de- 
fendant to  said  James  H,  Barry  In  his  life- 
time. The  action  was  tried  by  the  court, 
and  the  facts  necessary  to  be  stated  are  undis- 
puted. The  defendant  is  a  mutual  benefit  as- 
sociation Incorporated  under  the  laws  of  Wis- 
consin for  the  benefit  of  practical  Boman  Cath- 
olics only,  and  providing  the  death  benefit  of 
¥2,000.  Its  articles  of  incorporation  provide, 
among  other  things,  tbat  "a  member  who 
shall  cease  to  be  a  practical  Catholic  or  a 
commimlcant  of  said  church,  ox  who  shall 
neglect  to  receive  holy  communion  at  least 
once  a  year,  or  ft^O^idJlslMBQQ^Litfganlza- 
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tion  condemDed  hy  the  church,  or  any  so- 
ciety osinfc  the  oath  of  secrpcy,  m-  who  shall 
fall  or  neglect  to  pay  any  aasessment  or  dues 
within  the  time  therefor  prescribed,  ahall  be 
discharged  and  expelled  from  membership 
of  this  order,  and  deprived  of  alt  benefits 
thereof."  The  constitntlon  of  the  order  pro- 
vides, among  other  things,  as  follpws:  "Sec. 
2.  No  person  shall  be  admitted  to  member- 
ship In  this  branch  unless  be  Is  a  practical 
Catholic,  and  a  communicant  of  said  cburcb, 
nor  unless  he  furnish  a  certificate  from  his 
pastor,  or  the  spiritual  director  of  the  branch, 
that  he  Is  a  practical  Catholic.  •  •  •  He 
must  receive  holy  communion  at  least  once 
a  year,  at  Easter  or  thereabouts,  and  he 
shall  famlah  and  file  with  the  branch  a  cer^ 
tiflcate  from  his  pastor  or  furnish  other  satis- 
factory evidence  within  sixty  days  after 
Easter  Sunday,  certifying  or  showing  that 
he  performed  his  Easter  duty,  under  penalty 
of  forfeiture  of  all  benefits.  •  •  *  See 
40.  Any  member  In  good  standing  shall  be 
permitted  to  remove  from  this  state  to  spend 
any  or  the  whole  part  of  his  life  elsewhere 
without  losing  his  benefits,  provided  he  keeps 
his  assessments  and  his  share  of  the  ex- 
penses of  the  branch  to  which  he  may  be- 
long and  the  expenses  of  the  order  paid  up 
as  they  may  become  due.  He  must  also,  In 
every  respect,  comply  with  the  constitution, 
laws,  rules  and  regulations  of  the  order  and 
furnish  to  the  branch  of  which  he  la  a  mem- 
ber a  certificate  once  a  year  from  the  pastor 
of  the  parish  in  which  be  resides,  that  he  is 
a  communicant  of  said  church,  and  that  he 
has  received  holy  communion  at  least  once 
during  the  year."  Upon  the  24th  day  of  Oc- 
tober, 1885,  James  H.  Barry,  being  then  a 
single  man,  reading  In  Madison,  made  writ- 
ten application  for  membership  In  the  Madi- 
son branch  of  the  defendant  corporation.  In 
which  application  he  stated  as  follows: 
"Having  read  the  constitution  and  laws  of 
your  order,  the  subordinate  constitution  and 
by-laws,  and  being  fully  acquainted  with  the 
objerts  of  your  order  and  fully  endorsing 
them,  I  desire  to  become  a  member  of  your 
branch,  and  of  your  order,  and  if  elected 
eligible  to  membership  and  admitted  upon 
examination,  I  do  promise  to  faithfully  carry 
out  the  principles  as  set  forth  in  the  consti- 
tution of  your  order,  your  subordinate  con- 
stitution and  by-laws;  and  upon  any  failure 
on  my  part  to  strictly  conform  to  the  said 
constitution  and  subordinate  constitution  and 
by-laws,  that  now,  or  may  hereafter  govern 
your  order,  as  well  as  your  branch,  I  do 
hereby  agree  to  forfeit  all  rights  to  member- 
ship and  benefits."  Upon  this  application  a 
benefit  certificate  was  Issued  to  him  Decem- 
ber 8,  1885,  in  which  his  father  and  sisters 
were  named  as  beneficiaries.  September  23, 
1890,  Barry  was  married  to  the  plsiIntiCf  at 
Batavia,  III.,  by  a  Protestant  minister;  the 
plaintiff  having  been  previously  married  to 
one  Moulton,  whom  she  left  In  1884,  there 
being  no  evidence  m  to  his  death,  or  whether 


a  divorce  bad  been  obtained.  On  December 
18,  1891,  Barry  surrendered  the  first  certifi- 
cate issued,  and  a  new  certificate  was  issued 
to  him,  in  which  the  plaintiff  was  named  as 
the  sole  beneficiary;  the  defendant's  officers 
not  knowing  at  the  time  the  fact  that  Barry 
had  been  married  by  a  Protestant  minister. 
This  certificate  recites  that  it  la  issued  in 
consideration  of  the  statements  and  repre- 
sentations made  in  the  original  application, 
which  Is  made  a  part  of  the  certificate,  and 
upon  the  express  condition  that  Barry  should 
well  and  truly  perform  all  of  the  require- 
ments of  the  constitution,  laws,  and  r^ula- 
tlons  of  the  order  then  In  force  or  tbereafter 
adopted;  and  provided  that,  if  he  did  do  so, 
and  In  that  case  only,  the  order  would  pay  to 
the  beneficiaries  the  death  benefit.  From 
1893  up  to  his  death  Barry  lived  outside  of 
the  state.  June  4,  1893,  the  Madison  branch 
voted  to  expel  him  from  the  order  because 
of  his  marriage  by  a  Protestant  minister, 
by  which  fact  he  ceased  to  be  a  practical 
Catholic.  This  action  was  claimed  by  the 
appellant  to  be  void  for  lack  of  proper  no- 
tice and  other  reasons.  Barry  died  October 
11,  1898.  Proofs  of  his  death  In  the  ordi- 
nary form  of  life  insnrance  proofs  were  ten- 
dered to  the  defendant's  officers  In  due  time,, 
and  refused.  Said  proofs  contained  no  state- 
ments showing  that  Barry  had  performed  his 
church  duties  as  required  by  the  constitu- 
tion and  articles  of  Incorporation,  nor  that 
he  was  at  the  time  of  his  death  a  practical 
Catholic.  There  was  undisputed  proof  tbat 
by  the  laws  of  the  Roman  Catholic  Church 
a  member  thereof  who  Is  married  by  a  Pro- 
testant minister  is  thereby  excommunicated, 
and  the  trial  court  found  tliat  Barry  at  the- 
tlme  of  Ms  death  had  ceased  to  be  a  prac- 
tical Catholic,  and  for  that  reason  the  plain- 
tiff was  not  entitled  to  recover,  and  the  com- 
plaint was  dismissed,  and  the  plaintiflC  ap- 
peslsw 

Pliny  B.  Smitli  and  R.  B.  Hallorr,  tar  ap- 
pellant Wlgman*  Martin  A  Msrtin,  for  x»- 
spondent. 

WINSLOW,  J.  (after  stating  the  fScts). 
There  were  a  number  of  Interesting  qnee- 
tlons  discussed  in  the  briefs  in  this  case, 
which  we  have  not  found  It  necessat;  to 
consider.  To  otur  minds,  a  few  simple  pn^ 
osltlona  demcmstrate  the  correctness  of  the 
Judgment.  The  defendant  corporation  was 
oiganlzed  for  the  sole  benefit  of  members  ot 
the  Roman  Catholic  Church,  and  for  them 
only  so  long  as  they  remain  practical  Cath- 
olics. The  decedent,  in  his  application  for 
membership,  understood  this,  and  agreed 
that,  if  admitted,  he  would  faithfully  carry 
out  the  principles  set  forth  In  the  constitu- 
tion and  by-laws  of  the  order,  and  that  npm 
any  failure  so  to  do  be  should  forfeit  all 
right  to  membership  and  benefits.  This 
agreement  became  part  of  the  contract  of  In- 
snrance Iqr  tlie  tA)Bitte<MDyvwQAi^imB  in. 
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suit  and  the  certlflcate  further  provided  that 
the  deatii  beneflt  shonld  only  be  payable  In 
case  the  Insured  aboald  well  and  truly  per- 
form all  tbe  requlrementa  on  bis  part  pre- 
scribed by  the  constitution,  by-laws,  and  reg- 
nlatioDi  of  tbe  order  during  his  lifetime. 
Thus  tbe  liability  was  doubly  guarded: 
First,  by  an  agreement  to  forfeit  the  beneflt 
Id  case  of  noncompliance  with  tbe  laws  of 
tbe  order;  and,  second,  by  a  clause  making 
liability  dependent  upon  compliance.  These 
coDtract  prorlsions  are  self-executing.  Tbe 
laws  of  the  order  provide.  In  terms  too  plain 
to  be  mlannderstood,  that  none  but  practical 
Catholics  shall  be  admitted  to  tbe  order,  and 
that  members  must  remain  practical  Cath- 
olics and  communicants  of  the  church  In  or- 
der to  participate  in  the  beneflta.  Tbe  evi- 
dence shows  that  the  decedent  was  ipso  facto 
excommunicated  and  ceased  to  be  a  Catholic, 
practical  or  otherwise,  upon  being  married 
by  a  Protestant  minister.  Thus,  by  virtue 
of  tbe  provisions  of  tbe  contract  sued  on,  all 
liability  ceased,  and  expulsion  was  not  neces- 
sary. 

An  argument  is  made  that  these  provisions 
are  contrary  to  the  policy  of  the  law.  In 
that  they  Impose  a  religions  test,  and  sec- 
tions 18  and  19  of  article  1  of  tbe  Constitu- 
tion are  dted.  Tbe  objection  seems  puerile. 
By  these  provisions  no  man's  conscience  Is 
coerced,  nor  bis  freedom  of  worship  cur^ 
tailed.  Membership  is  purely  voluntary.  If 
a  man  chooses  to  Join  an  organization  having 
such  requirements,  and  agrees  that  be  shall 
forfeit  bis  right  to  benefits  on  failure  to  live 
op  to  them,  he  Is  at  liberty  to  do  so.  All 
men  may  make  contracts  as  they  choose,  so 
long  as  they  be  not  contrary  to  law  or  pub- 
lic policy.  The  point  has  been  expressly  de- 
cided in  other  courts  in  accordance  with  these 
views.  Frnnta  v.  Union  (Mo.  Sup.)  63  S. 
W.  1100,  64  L.  R.  A.  723,  86  Am.  St  Hep.  611; 
Maznrklewlcz  v.  Society.  127  Mich.  145,  86 
N.  W.  543,  64  L.  R.  A.  727. 

Judgment  affirmed. 


FEBBLBS  et  aL  v.  LBISEK  et  al. 
(SaptM&e  Oourt  of  Wlsconirin.   Oct.  20,  1903.) 

HORTOAQBS-PORBCLOStlRB-PBRSONAL  JUDO- 
UKNT  rOR  DEFICIENCY— DEATH  OF  MORT- 
GAOOR— FAILURE  TO  FILE  CLAIM  IN  COURT 
— BFrBCT~APPBAI«-BIOHT  TO. 

1.  A  defMidant  In  a  salt  to  foreclose  a  mort- 
gBgB  immediately  after  the  sale  of  the  prem- 
ises under  the  foreclosure  judgment  appeared 
in  the  action,  and  moved  that  the  order  for  a 
Judgment  for  deficiency  shonld  be  disregarded, 
on  the  groaod  that  no  personal  liability  existed 
on  the  debt.  The  court  ordered  judgment  for 
the  deficiency  riiown  by  the  sherifrs  report. 
Held,  that  defendant  could  appeal  from  the  part 
ot  the  Judgment  awarding  a  deficiency  Judg- 
ment- 

2.  Under  Bev.  St.  1888,  |  8844,  providing 
that  any  person  having  a  claim  against  a  de- 
ceased person  who  shall  not  exhibit  bis  claim  to 
tbe  court  within  the  time  limited  therefor  shall 
be  barred  from  recovering  such  demand,  a 
mortsagsa  who  does  not  present  hia  claim 


against  the  estate  of  the  deceased  mortgage 
debtor  within  the  time  limited  therefor  cannot, 
in  an  action  to  foreclose  the  mortgage^  recorec 
a  d^ciency  judgment. 

Appeal  from  Superior  Court,  Hllwankee 
County;  Orren  T.  Williams,  Jxiige. 

Action  to  foreclose  a  real  estate  mratgage 
by  Max  Perdes  and  anbther,  as  executwa  ot 
the  will  of  Benjamin  Perelee,  deceased^ 
against  Isador  LeisCT,  as  executor  of  tiie  will 
of  Sarah  Lelser,  deceased,  and  others.  From 
the  part  of  tbe  judgment  of  foreclosure  which 
orders  Judgment  for  a  deficiency,  defendants 
appeal.  Bevoved. 

An  action  by  respondents,  commenced  on 
August  24,  1900,  to  foreclose  a  real  estate 
mortgage  executed  by  Sarah  Lelser,  deceased, 
on  or  about  the  16tb  day  of  Atoll,  1882.  Tbe- 
debt  secured  was  evidenced  by  a  note  of  the 
same  date,  due  three  years  thereafter.  Re^ 
Bpondents*  testator  became  the  owner  of  tbe- 
note  and  mortgage,  for  a  valuable  considera- 
tion, on  tbe  30th  day  of  June,  1900.  No  part 
of  the  principal  sum  has  ever  been  paid  oa 
this  note,  and  this  action  Is  brought  to  fore* 
close  tbe  mortgage  and  to  collect  tbe  prin- 
cipal and  the  Interest  due.  Sarah  Leiser,  de- 
ceased, was  a  married  woman  when  tbe  note- 
and  mortgage  were  given,  and  owned  the  real 
estate,  which  she  mortgaged  as  a  part  of  her 
separate  estate.  She  died  in  tbe  city  of  Mil- 
waukee, June  16,  1890,  leaving  a  will,  whicb 
was  probated  September  14,  1886.  Letters 
testamentary  were  Issued  to  Isldor  Lelser,  the 
executor  named  In  the  will,  who  qualified, 
and  Is  now  the  executor.  The  county  court 
of  Milwaukee  county  made  an  order  limiting 
the  time  for  [H%sentlng  and  filing  claims 
against  the  estate  of  the  deceased,  and  di- 
rected notice  to  be  given  to  creditors,  as  re- 
quired by  law,  requiring  all  creditors  to  file 
their  claims  on  or  before  the  second  Tuesday 
of  April,  1896.  Tbe  estate  of  tbe  deceased 
included  the  premises  mwtgaged  to-  secure 
this  debt  Thereafter  the  executor  conveyed 
the  premises  to  one  William  J.  Allen,  and  he 
conveyed  them,  subject  to  this  mortgage,  to 
one  George  Chrest,  a  defendant  in  this  action. 
It  appears  that  Francesca  Stroeble  was  tbe 
owner  and  holder  of  the  note  and  mortgage 
from  November  2,  1892,  until  she  sold  and 
assigned  them  to  the  respondents.  This  note 
was  due  at  tbe  time  of  the  death  of  Sarah 
Leiser,  and  was  not  presented  or  filed  as  a 
claim  against  her  estate.  Respondents  were 
awarded  judgment  for  the  amount  due,  with 
Interest,  and  foreclosure  and  sale  of  tbe 
premises,  and  to  have  judgment  for  any  de- 
ficiency against  Isldor  Lelser,  as  executor  of 
the  last  will  and  testament  of  Sarah  Lelser, 
deceased,  and  the  deficiency  was  made  a 
charge  upon,  and  to  be  collected  out  of,  her 
estate.  Eaton  &  Bolzendahl  served  notice  ot 
retainer  as  attorneys  for  the  executor  Novem- 
ber 23, 1001,  and  filed  the  petition  of  the  ex- 
ecutor, praying,  In  effect,  that  the  part  of 
the  Judgment  ordering  Judgment  for  defl- 
dency  should  be  held  lna^^atl^^J^^^^ 
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itP»  nport  ot  gale  was  made  NoTemltw  18. 
19(HL,  and  the  proceedings  thereon  and  the 
execvtor'a  petition  were  heard  by  the  court 
January  1902.  In  this  iwoceedlng  the  court 
approved  the  sheriff's  report;  and  directed 
that  Jndgmoit  ftw  a  d^ct«icy  be  entered^  as 
awarded  In  the  foretdosure  Judgment,  for  the 
deficiency  spedfled  In  the  BherifTs  report 
This  Is  an  appeal  from  that  part  of  the  Judg- 
ment of  foreclosmre  which  orders  Jndgmrat 
for  the  deficiency  and  the  order  directing  the 
amount  to  be  entered  as  such  d^dency. 

H.  L.  Eaton,  (or  appellants.  W.  O.  Thom- 
as, for  respondents. 

BIBBECKBB,  J.  (after  stating  the  facts). 
AMKllAiit  appeued  1^  counsel  In  this  action 
Movember  23,  1901,  Immediately  after  the 
sale  of  the  premises  under  the  foreclosure 
Judgmoit  He  moved  npmi  the  recOTd  pro- 
ceedings and  by  petltkm  tbat  the  wder  In  the 
judgment  for  a  Judgment  of  d^ldency  be 
disregarded,  on  the  ground  that  no  personal 
Uablll^  existed  on  the  note  at  the  time  of  the 
commencement  of  thte  action,  and  tliat  the 
order  In  tbe  foreclosure  Judgment  (or  a  Judg- 
mttit  of  any  deficiency  aiiould  therefore  be 
disregarded  and  treated  as  of  no  effect  On 
January  6, 1902,  attee  hearing  respondent  for 
tb%  entry  of  a  Judgment  for  deficiency  on  the 
BbwUTs  report,  and  the  appellant  opposing 
such  order  and  Judgment  because  contrary  to 
law,  the  court  approved  the  sherUf's  report, 
and  ordered  that  Judgment  for  a  deficiency 
be  entoed,  as  awarded  In  the  Judgment  (or 
file  defidency  ahown  Iqr  the  report  of  the 
sheriff. 

It  Is  c(Hitended  tbat  appellant  eaonot  now 
avail  himself  of  the  error  ctf  the  lower  court 
In  awarding  Judgment  of  ^fidency.  Be- 
Bpondent  concedes  no  claim  vras  filed  on  the 
note  against  the  estete  of  Sarah  Leiser,  de- 
ceased, and  when  this  action  vras  commenced 
the  time  for  filing  claims  against  her  estate 
had  oplred,  and  that  he  took  his  Judgment 
of  defidency  against  appellant  as  executor  of 
her  estate  under  the  Judgment  decredng  a 
fo:eclosure,  and  awarding  the  entry  of  such 
a  Judgment  We  can  perceive  no  reason 
why  appellant  after  Buch  appearance  and 
hearing  in  the  matter  cannot  avail  himself 
of  the  rlg^t  to  appeal  from  that  part  of  the 
Judgment  of  foreclosure  avrarded  against  him 
as  executor,  and  the  order  directing  the  entry 
thereof,  since  soch  iweal  has  been  tnben 
vrlthin  the  time  limited  by  statute  after  tlie 
entry  of  Judgment 

The  vital  qnestloli  on  tills  appeal  Is,  was 
resptmdmt  wtitied  to  recover  on  the  note 
against  the  appellant  as  aecutor  of  thli  es- 
tate on  Aupsst  24, 1000,  when  this  action  was 
commenced  which  resulted  In  this  Judgment 
of  foxeclosnre  and  for  defidency  In  respond- 
ent's favor.  Section  3844,  Rev.  8t  1888,  pro- 
vides: "E^very  person  having  a  claim  against 
a  deceased  person,  proper  to  be  allowed  by 
tiw  court  who  tilinll  not  after  notice  given  as 
reqiUred  by  section  3840  exhibit  his  claim  to 


the  court  wltbln  tin  time  limited  for  tbat 
purpose,  shall  be  forever  barred  from  recov- 
ering such  demand  or  tnm  setUns  tiie 
same  in  any  action  whatever."  It  was  held, 
nmder  this  statute,  tiiat  all  dalms  against  a 
decedent  whldi  can  properly  be  presented 
against  his  estate  must  be  filed  tcx  allowance 
with  the  county  court  tipon  due  notice,  and 
all  claims  not  presented  as  required  by  sec- 
tion 8844  are  absolutely  barred,  and  tiiefeby 
the  remedy  Is  cut  off,  and  the  rl|^  of  actioo 
Is  extinguished.  Garpoiter  v.  Mnrpby,  SI 
Wis.  S41.  16  N.  W.  786;  Winter  t.  Winter. 
101  Wis.  491, 77  N.  W.  888.  In  Blngartner  T. 
Steel  CO..  103  Wis.  878,  78  N.  W.  433,  74  Am. 
St  Rep.  871,  this  court  approved  the  doctrine 
as  stated  In  Woodman  t.  Fulton,  47  Atlm. 
682,  '*that  the  bar  created  by  the  statute  of 
limitation  Is  as  efltetual  as  payment  or  uxj 
other  defense,  and  when  tmce  vested  camtot 
be  takoi  away  1^  l^lslative  action  wttboot 
the  defendant's  consent**  In  tills  case  the 
Umltatimi  for  exhibltii^r  a  dalm  <m  this  note 
neainst  the  estate  of  Sarah  I^elser,  deceased, 
bad  run  against  It  befere  this  action  was  com- 
menced. Hence,  there  can  be  no  Judgment 
over  for  any  defidency  against  tlie  an»ellant 
as  the  executw  of  her  estate.  The  question 
is  wdi  setUed  under  repeated  dedsloiu  ta 
tlds  state,  wldch  declare,  in  positive  tennis 
that  after  such  an  extingnlshmott  of  a  claim, 
no  foundation  for  a  personal  Judgment  re- 
mains on  the  note,  though  the  right  to  a  Judg- 
ment of  forecloBore  of  the  mortgage  to  en- 
force the  Hen  atlll  existed,  and  therefore  **tbe 
power  to  render  a  personal  Judgment  In  tiie 
((ffedoBure  action  cannot  be  exercised,  be* 
cause  there  is  no  Imger  any  one  prasonally 
liable  to  satisfy  the  conditions  of  the  statute" 
Duecker  v.  Qoeres,  104  Wis.  20,  80  N.  W.  91. 

The  Judgment  of  d^ldency  was  wltiiODt  au- 
thority end  therefore  erroneous. 

The  order  directing  the  atry  of  a  peraon^ 
Judgment  against  Iddw  Leiser,  as  execntDr 
of  the  last  will  and  testament  trf  Sarah 
Leifier,  deceased,  and  making  It  a  charge  up- 
on her  estate,  and  the  part  of  tiie  Jodgmoit 
appealed  from,  are  reversed. 


MUENOH  V.  HBINEHANN  et  sL 
(Supreme  Conrt  of  Wlscoasiii.   Oct  20.  1903.) 

ELEVATORS— mJURT  TO  LICBNSBB-LJABn.rrr 
— EYIDBNGB-DAUAQBS— OF  PROP- 
ITS— DBCISION  ON  APPEAI,. 

1.  Id  an  acttoD  for  Injuries  occadoned  Iqr  a 
fallioR  pullejr  In  an  elevator,  itatements  a 
copartner  with  the  other  dtfeodants,  after  ibe 
acddeot,  as  to  the  way  io  whidi  the  acoidrat 
was  caused,  and  the  mannv  in  which  the  pul- 
ley was  attached  to  the  cdling,  are  admianblfc 

2.  In  an  action  for  injnrfes  whidi  disabled 
plaintiff  from  attending  to  his  husinesa,  it  is 
not  error  to  permit  him  to  state  what  wtte  his 
customaiy  profits  from  hia  bnelnesa. 

3.  Where  plaintiff  went  on  defendant's  pron- 
Ises  to  transRct  private  bnsinesa  with  tbe  de- 
fendant's employf^a,  in  which  defendant  had  no 

ft.  flea  tl»gllgm9i\m*)^Lsfl^^k^  *  « 


wis.) 


MUENCH  T.  HEINEMANN. 


801 


iotcreat,  he  was  a  mere  licensee,  though  de- 
fendant directed  him  to  use  the  elevator  in 
which  he  waa  injured;  and,  no  active  negli- 
gence being  shown,  he  was  not  entitled  to  re- 
cover for  mj  dries  snstalned  In  using  the  ele- 
vator. 

4.  Where  a  special  verdict  has  been  rendered, 
and  motion  made  for  judgment  notwithstanding 
the  verdict,  the  Supreme  Court,  on  determining 
that  defendant  was  entitled  to  judgment,  will 
remand,  with  direction  to  enter  judgment  for 
defendant 

Appeal  from  Circuit  Court,  Milwaukee 
Comity;  Warren  D.  Tarrant,  Judge, 

Action  by  Joseph  G.  Muench  against 
George  H.  Heinemann  and  others.  From  a' 
Judgment  for  plalntlfT,  defendants  appeal. 
Reversed. 

This  la  ao  action  to  recover  damages  for 
personal  injuries.  In  August,  1900,  and  for 
Bome  time  prior  thereto,  the  defendants,  as 
partners,  were  manufacturers  of  hats  in  the 
city  of  Milwaukee,  and  at  the  time  of  the 
accident  occupied  a  four-story  building,  and 
tiad  occupied  the  same  for  about  two  weeks. 
In  this  building  there  are  two  freight  ele- 
vators, which  were  moved  by  hydraulic  pow- 
er, and  In  each  of  them  the  shifting  cable 
passed  over  a  sheave  or  pulley  at  the  top  of 
tbe  shaft,  which  sheave  or  pulley  was  at- 
tached to  a  hanger,  which  hanger  was  at- 
tached by  screws  to  planks  forming  the 
celling  of  the  shaft  The  plaintiff  was  In 
the  grocery  bnsine»  In  Milwaukee,  and  also 
peddled  milk  from  5  a.  m.  to  noon  each  day, 
and  had  for  some  time  sold  milk  to  the  de- 
fendants* employ^,  and  continued  that  prac- 
tice after  the  defendants  moved  Into  the 
building  aforesaid.  He  was  accustomed  to 
take  bis  milk  cans  into  the  east  freight  ele- 
vator  aforesaid,  and  go  up  to  tbe  fourth 
floor  In  the  elevator,  operating  the  shifting 
cable  tilmself,  and  come  down  In  the  same 
way  after  delivering  bis  milk,  Tbe  milk  wiis 
for  tbe  employes'  convenience  and  use,  sole- 
ly, but  the  forewoman  upon  the  fourth  floor 
was  accustomed  to  collect  the  money  from 
the  employes  and  band  It  to  tbe  plalntifT, 
thus  saving  time.  Plaintiff  testifies  that  on 
AuKUSt  8,  1900,  he  entered  the  building  as 
usual  to  deliver  milk,  and  that  he  met  Mr. 
Jenner,  one  of  the  defendants'  firm,  who  saw 
him  using  the  east  elevator,  and  directed 
him  In  the  future  to  take  tbe  west  one,  as 
that  WHS  the  passenger  elevator.  This  state- 
ment Is  abaolutely  denied  by  Jenner.  On  the 
morning  of  August  4.  1000,  plaintiff  entered 
the  building  with  bis  milk  cans  as  usual, 
took  the  west  elevator  to  the  fourth  floor, 
delivered  his  milk,  and  then  took  tbe  elevator 
down  again;  and,  when  he  was  part  way 
down,  the  sheave,  over  which  the  shifting 
cable  ran,  fell,  striking  bim  and  badly  In- 
juring him.  The  Jury  returned  the  follow- 
ing special  verdict:  *'(1)  Was  the  plaintiff 
injured  on  tlie  4th  of  August,  1000,  In  de- 
fendants* place  of  business,  while  riding  up- 
on an  elevator  therein,  by  being  struck  by 
an  iron  wheel,  called  a  'shifting  pulley,' 
which  fell  from  tbe  top  of  such  elevator 
MN.W.-S1 


shaft?  Answer.  Yes.  (2)  Prior  to  August 
4,  1900,  had  the  plaintiff  been  expressly  di- 
rected by  the  defendants,  or  one  of  them, 
to  use  tbe  elevator  which  he  was  using  when 
injured,  and  not  to  use  the  other  elevator, 
when  he  desired  to  visit  tbe  various  floors  In 
defendants'  building?  Answer.  Tes.  (3)  Was 
the  pulley  or  wheel  at  the  top  of  the  elevator 
shaft,  over  which  the  shifting  cable  passed, 
fastened  in  an  insecure  and  unsafe  manner, 
BO  as  to  be  likely  to  be  pulled  or  to  fall  from 
its  position  by  reason  of  tbe  operation  of 
such  elevator  In  a  proper  manner,  and  with 
ordinary  care  and  skill?  Answer,  Yes.  (4) 
When  the  elevator  and  Its  machinery  were 
turned  over  to  tbe  defendants,  was  there 
any  obvious  and  patent  defect  In  the  manner 
In  which  Bucb  shifting  pulley  was  fastened 
to  the  timbers  at  the  top  of  the  building, 
above  the  elevator  shaft?  Answer.  Yes,  (5) 
If  you  answer  the  fourth  question  'Yes,'  then 
bad  such  manner  of  fastening  existed  for 
such  a  length  of  time  that  the  defendants. 
In  the  exercise  of  reasonable  diligence,  knew, 
or  ought  to  have  known,  of  its  existence? 
Answer.  Yes.  (6)  If  you  answer  question  4 
'Yes,'  was  Bucb  manner  of  fastening  the  prox- 
imate cause  of  tbe  pialntlfTs  injury?  An- 
swer. Yes.  (7)  Was  plaintiff  guilty  of  any 
want  of  ordinary  care  which  contributed  to 
produce  tbe  Injury  received?  Answer.  No. 
(8)  What  sum  of  money  will  compensate 
plaintiff  for  hla  injury?  Answer,  Five  hun- 
dred dollars.**  Plaintiff  moved  for  Judgmeut 
upon  the  verdict  Tbe  defendants  also  mov- 
ed for  judgment,  and.  If  that  motion  should 
be  denied,  for  an  order  changing  tbe  an- 
swers to  the  second,  third,  fourth,  and  flfth 
questions  from  the  affirmative  to  tbe  nega- 
tive, and  for  Judgment  upon  the  verdict  when 
so  amended;  and,  If  both  motions  should  be 
denied,  the  defendants  then  moved  for  a 
new  trial.  All  tbe  motions  of  the  defendants 
were  overruled,  exception  taken,  and  Judg- 
ment rendered  for  the  plaintiff  upon  the  ver- 
diet  from  which  the  defendants  appeal. 

Joseph  B.  Doe,  for  appellants.  Doerfler, 
UcBlroy  ft  Escbweiler,  for  respondent 

WINSLOW,  J.  (after  stating  the  facts). 
There  were  two  exceptions  taken  to  rulings 
upon  evidence,  which  will  be  noticed  before 
proceeding  to  the  main  question  In  the  case: 

Both  the  plaintiff  and  his  brother  teatl- 
fled  to  having  had  conversations  with  one 
of  the  defendants  (Mr.  Jenner)  after  tbe 
accident,  and  that  Mr.  Jenner  stated  that 
plaintiff  was  struck  by  tbe  falling  pulley  or 
wheel;  that  It  was  put  up  carelessly,  and 
that  It  was  Just  put  up  on  a  two-Inch  piece 
of  pine  wood  with  a  screw,  and  the  screw 
worked  through;  that  It  was  nogligent  on  the 
part  of  the  elevator  people  to  put  it  np  In 
that  way;  and  that  It  ought  to  have  been 
bolted.  Due  objection  and  exception  were 
taken  to  tbe  reception  of  this  evidence,  but 
we  are  unable  to  see  wherein  tbere-vws 
error.  Jenner  was  one  ^^wMl^a^dE 
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a  ctqwrtner  with  tbe  other  defendants. 
Btatementa,  which  were  In  tbe  nature  of  ad- 
mlSBione  a>  to  tbe  way  In  which  the  accident 
was  caased,  and  the  manner  In  which  the 
pnlley  was  attached  to  the  ceiling,  were  cer^ 
taloly  competent,  not  only  as  against  falm- 
■elf,  hnt  as  agatiist  hla  copartners. 

It  appeared  that  the  plaintiff  had  a  small 
grocery  business,  which  he  managed  after- 
noons, and  that  he  peddled  milk  in  the  morn- 
ing, and  that  he  was  prevraited  by  the  ac- 
cident from  attending  to  either  business  for 
about  eight  weeks.  He  was  then  asked  the 
question:  "What  were  your  customary  and 
usual  profits  from  your  basiness— both  the 
milk  and  grocery  business— for  the  six 
months  prior  to  the  accident?"  To  this  ob- 
Jection  was  made  by  defendants  as  Incom- 
petent; with  a  request  to  be  allowed  to  ask 
the  witness  a  question,  to  show  its  Incom- 
petency, which  being  granted,  the  witness 
was  asked  It  he  kept  books  In  his  business, 
and  replied  in  tbe  affirmative.  Upon  this, 
the  objection  was  renewed  and  overmled, 
and  the  witness  answered,  "About  $20  par 
week."  The  witness  further  stated  that  lie 
was  obliged  to  employ  a  man  for  eight  weekif, 
at  an  expense  of  $10  per  week,  while  he  was 
laid  up.  No  further  evidence  was  given  as 
to  the  size  or  character  of  the  plaintiff's  busi- 
ness. In  charging  the  Jury  as  to  the  eighth 
questlott  of  the  special  verdict,  tbe  trial 
judge  said.  In  substance,  that  compensation 
would  consiRt  of  a  reasonable  pbysician'R 
bill,  the  reasonable  expense  of  hiring  an  ex- 
tra man,  made  necessary  by  bis  Injury,  and 
such  sum  as  would  reasonably  compensate 
plaintiff  for  his  pain  and  suffering  resulting 
from  the  injury,  and  that  the  Jury  should 
answer  the  question  by  taking  into  consider- 
ation these  elements.  It  is  claimed  that  It 
was  error  to  admit  the  testimony  as  to  the 
profits  of  the  plalntifTs  business.  This  sub- 
ject had  been  so  recently  reviewed  by  this 
court  In  tbe  case  of  Heer  v.  Warren-Scharf 
Asphalt  Pav.  Co.,  94  N.  W.  789,  that  any 
extended  discussion  now  seems  out  of  place. 
In  that  case  it  was,  in  substance,  held  that 
where  a  man  not  working  on  a  salary,  but 
managing  an  established  buslnew,  which  is 
mainly  d<^endent  on  his  personal  exertions, 
has  been  disabled,  and  sues  to  recover  dam- 
ages for  the  Injury,  it  is  competent  to  show 
tbe  character  and  magnitude  of  the  busi- 
ness, and  to  that  end  to  show  the  capital  and 
assistance  employed  In  the  basiness,  also  the 
quality  and  amount  of  tbe  plaintiff's  services 
in  tbe  buRlnesii  before  the  accident,  and  the 
amount  of  tbe  profits  of  the  business,  not  for 
the  reason  that  such  profits  are  in  any  re- 
spect elements  of  damnge,  nor  that  their  loss 
of  impairment  caq  be  proven  because  tbey 
represent  interest  on  the  capital  employed, 
the  value  of  the  good  will,  and  perhaps  other 
elements,  in  addition  to  the  value  of  the  per- 
sonal services  of  tbe  plaintiff,  but  for  tbe 
reason  that  all  these  elements,  when  known, 
are  truly  descriptive  of  the  quality  of  the 


■ervlce  of  wUch  flie  plaintiff  warn  capable 

before  his  Injury,  and  ^ns  tend  to  tbiow 
light  on  his  earning  capadtgr.  Of  conrae,  aU 
Qt  the  elements  above  named  are  essentisi, 
and,  in  the  wderiy  trial  of  a  can,  tbe  proof 
of  the  amount  of  profits  diouM  not  be  made 
until  the  other  necessary  elements  are  bIiowb. 
This,  however,  Is  shnply  a  qneatlon  of  tbe 
order  of  the  proof,  which  Is  largely  in  tiw 
discretion  of  the  court,  and  It  Is  manifest 
that  all  the  elements  cannot  be  ptoTen  In 
one  breath;  nor  was  any  objectloo  noade  np- 
on  this  ground,  but  simply  upon  the  ground, 
apparently,  that  the  books  wm  the  best 
proof  of  the  fact  Had  objectton  been  made 
on  the  ground  that  the  prelhuinary  facts  had 
not  been  shown,  o^  had  motion  been  made 
to  strike  out  on  that  ground,  it  may  weO 
be  that  the  objection  should  hare  beea  sus- 
tained, or  the  proof  stricken  out;  bn^  In  the 
atwence  of  such  objection  or  mottoa.  we  caa- 
not  say  there  was  affirmative  a-ror  In  th« 
ruling,  efi|)eclally  In  view  of  the  fact  tlist 
the  charge  of  the  court  was  entirely  correct, 
and  did  not  allow  the  consideration  or  re- 
covery of  loss  of  profits  as  an  element  of 
damage. 

The  main  question  In  the  case,  however. 
Is  whether,  under  the  facte  testlfled  to  hr 
tbe  plaintiff  himself,  and  found  by  tbe  Jury, 
there  Is  any  UablUty  sliown;  and  this  de- 
pends upon  the  question  whether,  under 
those  facts,  the  plaintiff  was  a  mere  lleenseci 
or  one  who  was  upon  the  pramiaes  by  in- 
vitation, express  or  implied.  If  he  was  a 
mere  licensee,  there  can  be  no  recovery,  be- 
cause a  mere  licensee  takes  the  premise  as 
he  finds  tbem,  and  the  licensor  owes  him  no 
duty,  save  to  refrain  from  acts  of  active  neg- 
ligence rendering  the  premises  dangerous. 
CahUl  V.  Layton,  57  Wis.  600,  16  N.  W.  1, 
46  Am.  Rep.  46.  If.  on  the  other  hand,  he 
was  more  than  a  mere  licensee,  and  was  oa 
the  premises  by  Invltotlon,  express  or  im- 
plied, tbe  defendants  owed  him  the  duty  of 
exercising  ordinary  care  to  keep  the  prem- 
ises in  safe  condition  for  use  by  persons 
themselves  exercising  ordinary  care.  Oorr  v. 
Mlttlestaed,  96  Wla.  296,  71  N.  W.  666.  Mere 
permission  or  license  does  not  Imply  Invita- 
tion. When  that  fact  alone  appears,  the  per- 
mitted person  Is  a  mere  licensee;  but  whoi 
it  is  shown  that  the  permitted  person  entea 
on  the  premises  in  the  ordinary  way  to  trans- 
act business  with  the  licensor,  or  that  the 
object  of  his  visit  Is  one  in  irtilcb  there  b 
mutuality  of  Interest  between  licensor  and 
licensee,  then  tbe  permitted  person  ceases  to 
be  a  mere  licensee,  and  becomes  not  only  a 
licensee,  but  an  invited  person,  to  whom  the 
du^  of  exercising  ordinary  care  Is  owing. 
Hupfor  V.  Nat  D.  Go.,  114  Wis.  279,  90  N. 
W.  191.  In  the  present  case  It  appears  with- 
out dispute  tliat  the  plaintiff  went  upon  tiie 
premises  for  tbe  transaction  of  private  oush 
ness  of  his  own  with  the  defendants'  em- 
ployes, in  which  the  defendants  themselves 
had  no  Interest,  and  up  to  the  time,  at  least, 
Digitized  byVjOOQlC 


Wis.) 


BGOETT  T.  ALLEN. 


808 


when  the  defendant  Jenaer,  aB  alleged  and 
found,  directed  him  to  use  die  west  elevator, 
he  was  a  mere  licensee;  snd  the  simple 
question  presented  Is  whether  that  direction 
constituted  an  invitation,  either  express  or 
Implied.  We  have  been  unable  to  see  how 
it  can  be  so  construed.  Trun,  it  was  a  per- 
mission, but  a  mere  licensee  has  permission. 
It  substituted  affirmative  consent  for  mere 
sufferance,  but  simple  consent  is  not  invita- 
tion, express  or  implied.  It  was  as  If  Jenner 
had  said,  "You  are  at  liberty  to  use  this 
elevator  in  transactlDg  your  own  business 
with  my  employes."  How  can  this  be  con- 
strued as  'Invitation,  express  or  Implied? 
There  was  stUl  no  mutuality  of  interest  in 
the  object  of  the  plaintifTs  visits,  nor  any 
express  or  Implied  request  to  continue  them, 
but  only  affirmative  permission  in  place  of 
tadt  sufferance.  We  are  referred  to  the  case 
of  III.  Cent  Ry.  C!o.  v.  Hopkins  ffU.)  66  N. 
E.  656,  as  sustaining  the  idea  that  there  was 
implied  invitation  in  the  present  case.  That 
case  certainly  carries  the  rale  very  far.  and 
furnishes  some  ground  for  the  contention 
made  here;  but  the  decision  was  placed  up* 
on  the  ground  that  mutuality  of  Interest  was 
shown,  aud  hence  that  there  was  Implied  In- 
vltntlon,  and  we  are  unable  to  find  any  sucta 
element  In  the  present  case.  The  result  U 
that.  In  any  aspect  of  the  evidence,  the  plain- 
tiff was  a  mere  licensee  upon  the  premises; 
and,  no  active  negligence  being  shown,  he 
cannot  recover.  We  have  found  no  othw 
exceptions  In  the  record  which  require  dis- 
cussion. 

The  question  as  to  whether  the  case  should 
be  sent  back  for  a  new  trial,  or  for  the  en- 
try of  a  judgment  In  favor  of  the  defend- 
ants. Is  not  entirely  clear.  The  ordinary  rule 
in  Jury  cases  is  tliat  upon  reversal  for  error 
tbey  will  be  remitted  to  the  trial  court  for  a 
new  trial;  but  where  a  special  verdict  has 
been  rendered,  and  the  appellant  has  moved 
In  the  trial  court  to  change  the  answers  to 
certain  questions,  and  for  Judgment  on  the 
verdict  when  so  changed,  this  court  will,  on 
reversal,  send  the  case  back  with  directions 
to  enter  Judgment  according  to  the  motion, 
if  it  be  held  that  the  motion  should  have 
been  granted.  Conroy  v.  O.,  St.  P.,  M.  &  O. 
Ry.  Co.,  96  Wis.  243,  70  N.  W.  4fi6,  88  L.  R. 
A.  419;  KeUer  v.  Schmidt.  104  Wis.  006,  80 
N.  W.  935.  In  the  present  case  there  were 
motions  to  change  the  answers  to  questions 
2  to  6,  inclusive,  and  for  Judgment  on  the 
verdict  when  so  amraded;  but  the  difficulty 
is  that  there  was  evidence  In  support  of  all 
these  answers,  and  hence  the  motions  were 
properly  overruled.  The  defendants,  before 
making  these  motions,  however,  had  moved 
for  Judgment  notwithstanding  the  verdict; 
but  here  we  are  met  with  the  proposition 
broadly  steted  in  Sheehy  v.  Duffy,  89  Wis.  6, 
61  N.  W.  29S,  and  reiterated  in  the  Conroy 
Case,  that  tbe  defendant  cannot  move  tm 
judgment  notwithstanding  the  verdict  This 
was  a  technical  rule  of  the  ancient  practice^ 


the  reason  for  which  is  found  in  finespun 
distinctions,  more  fanciful  than  convincing. 
It  seems  to  sacrifice  the  substance  of  things 
to  mere  form.  The  substance  of  the  require- 
ment is  that  tbe  appellant  should  move  for 
Judgment  after  the  verdict  is  In,  so  that  the 
trial  court  may  have  an  opportunity  to  pass 
on  the  question.  To  say  that  when  he  moves 
for  Jodgment  on  the  verdict  this  court  will, 
on  reversal,  direct  the  Judgment,  but  will  re- 
fuse It  when  he  moves  for  Judgment  notwith- 
standing tiie  verdict  savors  extremely  of 
legal  hairsplitting.  In  either  case  the  trial 
cotirt  la  moved  to  grant  the  very  Judgment 
which  we  now  say  should  have  been  grant- 
ed, and  we  hare  concluded  to  overrule  tbe 
case  of  Sheehy  v.  Dul^  upon  this  point 

Judgment  reversed  and  action  remanded, 
with  directions  to  ^ter  Judgment  for  the  de- 
fendautB. 


BX^OBTT  V.  ALLEN. 

(Sapreme  Court  of  Wlaeonsln.   Oct  20,  1908.) 

>  HALICIODS  PROSECUTION  —  BVIDENCB  —  IN- 
STRUCTIONS —  HAUOB  —  !*ROBABIiB  CAOSB— 
PUNITORT  DAHAOBS-BXCKSBIVB  DAMAGES. 

1.  In  an  action  for  malicious  piosecntion  be- 
cause of  defendant  having  prosecated  plaintiff 
for  obtaining  property  ander  false  pretenses 
and  for  embezzlement,  arising  out  of  a  laud 
deal  whereto  defendant  contracted  to  sell  land 
to  plaintiff,  evidence  that  the  agent  placed  on 
the  land  by  defendant  prohibited  plsiutiff,  aft- 
er tbe  second  prosecution,  from  going  on  the 
land,  was  admissible. 

2.  Tbe  decision  of  the  Sapreme  Court  on  ap- 
peal, on  a  question  arising  on  the  trial  of  a 
case,  is  the  law  of  the  case  on  a  su^equeut 
trial  thereof. 

3.  In  an  action  for  malicious  prosecQtion,  tbe 
justice's  mlnntes  of  the  testimony  of  complain- 
ant in  the  criminal  case  was  inadmissible. 

4.  The  admission,  In  an  action  for  malicioos 
prosecution,  in  evidence^  the  jastice's  minutes 
of  the  testimony  of  the  complainant  in  the 
criminal  case,  was  not  prejudicial  error  where 
it  was  admitted  or  idiown  b;  uncontradicted 
evidence  that  the  complainant  testified  substan- 
tlfilly  to  all  the  facts  appearing  in  the  minuteh 

5.  Probable  cause  Is  such  a  state  of  facts  in 
the  mind  of  the  prosecutor  as  will  lead  a  man 
of  ordinary  caution  and  prudence  to  believe  or 
entertain  an  honest  and  strong  suBpicion  that 
the  person  arrested  is  guilty;  but  mere  belief 
of  guilt,  however  strong  and  honest,  will  not 
constitute  probable  cause  unless  founded  on 
circumstances  sufficient  in  reason  to  warrant  it 

6.  In  malicious  prosecution  malice  may  con- 
sist of  any  motive  other  than  a  desire  to  bring 
a  guilty  party  to  justice. 

7.  Whether  a  prosecution  is  malicious  is  a 
question  of  fact  and  law,  the  jury  determining 
whether  tbe  prosecution  was  begun  for  an  un- 
lawful purpose;  and,  when  this  Is  decided  in 
the  aCBrmative,  the  law  decides  that  In  such  a 
case  there  was  legal  malice,  so  that  if  tbe  jury 
should  also  find  want  of  probable  cause  the 
cause  of  action  is  established. 

8.  A  discharge  of  defendant  in  a  criminal 
prosecution  Is  prima  fade  evidence  of  want  of 
probable  cause,  though  the  examining  magis- 
trate failed  to  certify  that  the  complaint  was 
malicious  and  without  probable  cause,  and  did 
not  render  Judgment  for  coats  against  complain- 
ant as  permitted  by  Rev.  St  1898,  i  4791. 

%  5.  Ses  HaUdoui  Prosecution,  vol.  33.  Caat,  Dit- 
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9.  The  error,  If  an;,  In  an  instractloii,  In  an 
action  for  malicious  prosecution,  that  defend- 
ant  wae  liable  if  he  either  commenced  the 
prosecutioua  himself  or  authorized  bis  attorne; 
to  do  so,  if  the  cause  of  action  was  in  other 
respects  proved,  and  even  if  the  signature  to 
the  criminal  complaint  was  not  defendant's,  but 
he  was  adrising  the  nrosecution  and  taking 
part  tlierein,  be  was  liaoie,  and  the  jury  might 
consider  the  question  whether  he  signed  the 
complaint,  and  wh&t  he  supposed  as  to  the  na- 
ture  of  the  proceedings,  as  bearing  on  the  ques- 
tion of  mahce,  as  limiting  the  jury  to  a  con-. 
nderation  of  the  subject  of  malice  alone,  was 
cared  b;  another  instruction,  that  the  jury 
might  consider  what  transpired  between  de- 
fendant and  bis  attorney  in  deciding  whether 
defendant  acted  malicioiuly  and  without  prob- 
able cause. 

10.  An  instruction,  In  an  action  for  malicious 
prosecution,  authorizing  punitive  damages  if 
defmdant,  withont  probable  cause  and  mali- 
ciously, canoed  the  arrest  of  plaintiff,  was  not 
erroneous  for  failing  to  state  that,  if  the  pros- 
ecution was  commenced  by  an  agent  of  defend- 
ant without  hia  direction,  then  defendant  must 
hare  ratified  the  act  in  order  to  be  liable, 
where  there  was  no  question  of  prosecution  by 
an  agent  submitted  to  the  jury. 

11.  In  actions  for  malicious  prosecution,  where 

&laint!ff  recoyera  at  all,  punitory  damages  may 
e  awarded,  at  least  in  cases  where  the  prose- 
cution was  begun  or  actively  carried  on  by 
defendant,  and  was  not  the  unauthorized  and 
unratified  act  of  an  agent 

12.  In  an  action  for  malidous  prosecutaon, 
based  on  defendant  maliciously  and  without 
probable  cause  having  prosecuted  plaintiff  on 
the  charges  of  obtaining  property  under  false 
pretenses  and  embezzlement,  an  award  of  $1,- 
000  for  damages  on  the  second  trial  of  the 
action  was  not  excessive. 

Appeal  from  Circuit  Court,  Olark  County; 
James  O'Neill,  Judge. 

Action  by  Alfted  Eggett  against  G.  W.  Al- 
len. From  a  Judgment  tor  plaintiff,  defend- 
ant appeals.  Affirmed. 

B.  J.  MacBrlde,  for  appellant  J.  B.  ft 
G.  B.  Stnrdevant,  for  respondent. 

WINSLOW,  J.  This  la  an  appeal  from  a 
Judgment  in  favor  of  the  plaintiff  In  an  ac- 
tion for  malicious  prosecution.  The  com- 
plaint contained  two  couuts— one  for  a  proa- 
ecutloD  for  obtaining  money  under  false  pre- 
tenses, and  the  other  for  a  subsequent  prose- 
cution for  embezzlemeqt  The  action  was 
once  tried,  and  a  Judgment  for  the  plaintiff 
was  reversed  by  this  court.  106  Wis.  633,  82 
N..  W.  556.  Upon  the  second  trial  the  Jury 
returned  a  yeidict  for  the  plaintiff,  assessing 
his  damages  at  $300  upon  the  first  cause  of 
action,  and  $700  upon  the  second.  The  plead- 
ings are  the  same  as  upon  the  former  appeal. 

A  number  of  exceptions  were  taken,  which 
will  be  discussed  as  far  as  seems  necessary. 
The  difficulties  between  the  parties  arose 
out  of  a  real  estate  deal,  March  30,  1806.  by 
which  Allen  contracted  in  writing  to  sell  to 
Eggett  80  acres  of  land  for  $1,350,  of  which 
$100  was  paid  down,  and  the  balance  was  to 
be  paid  in  annual  Installments,  running 
through  five  years;  it  being  further  agreed 
that  60  per  cent  of  the  proceeds  of  any  tim- 
ber taken  off  the  land  by  Eggett  should  be 
paid  to  Allen.   There  was  evidence  tending 


to  show  that  Egeett  cat  considerable  timber 
from  the  land  dtirlng  the  following  winter 
and  did  not  pa.T  any  part  of  the  proceeda  to 
Allen.  In  Mar'^h,  1897,  Allen,  learning  Uiis 
fact,  consulted  O.  >I.  Follett.  an  attorney  at 
I^yal,  OlaA  comity,  and  on  the  2Sd  day  of 
March,  1897,  a  criminal  complaint,  purport- 
ing to  be  signed  by  Allen,  was  filed  btfoK 
G.  W.  Barker,  a  Justice  of  the  connty.  chai^ 
ging  Eggett  with  having  obtained  tbe  land 
contract  on  the  false  and  fraudulent  repre- 
sentation that  he  (Eggett)  was  more  than  21 
years  of  age,  when  in  fact  he  was  a  minor. 
Allen  denied  having  signed  this  amplaint  or 
having  had  anything  to  do  with  the  pioaecu- 
tlon  thereot  The  plalntUTs  claim  in  the  pres- 
ent case  was  th«t  boOi  of  the  prosecntlonx 
complaint  of  were  Instituted  by  Allen  for 
the  sole  puipose  of  collecting  tbe  money  due 
from  the  sale  of  the  timber  cut  on  tbe  prop- 
erty by  Eggett,  and  hence  malicious.  In  at- 
tempting to  prove  this  element  of  malice,  the 
plalntUf  testified  that  after  the  second  prose- 
cution had  ended  Allen  bad  a  man  on  the 
land  in  question  plowing,  and  that  this  man 
forbade  him  (Ej^tt)  f^om  going  on  tlie  place. 
Motion  was  made  to  strike  ont  that  part  of 
the  answer  about  the  man  forbidding  Eggett 
going  on  tbe  place,  but  the  testimony  was 
allowed  to  stand,  and  exception  taken.  We 
con  see  no  error  in  the' ruling.  U  Allen  him- 
self had  forbidden  the  plaintiff  from  golnf; 
on  the  place.  It  would  certainly  be  admisd- 
ble,  as  throwing  some  light  upon  Allen's  mo- 
tives In  the  prosecution;  and,  when  it  ap- 
peared by  positive  testimony  that  be  (Alleni 
had  placed  a  man  on  tbe  place  to  coltivate 
It,  we  think  that  the  act  or  statement  of  that 
man  In  refusing  to  allow  Eggett  on  the  place 
must  also  be  admissible  upon  very  familiar 
principles  of  agency. 

The  plaintiff  was  asked  ig)on  croaa-exam- 
ination  whether  he  did  not  vote  at  the  presi- 
dential election  in  November,  1896,  and  an 
objection  to  the  question  was  sustained  and 
exception  taken.  Whatever  our  views  of  the 
relevancy  of  this  question  might  be  as  an 
original  pn^toaltlon.  It  la  sufficient  now  to 
say  that  the  same  objection  was  anstalned 
upon  substantially  the  same  record,  so  far  as 
tbts  point  is  concerned,  upon  the  former  ap- 
peal, and  the  ruling  was  assigned  as  erm. 
and  this  court  held  that,  even  if  erroneous, 
tbe  ruling  was  not  preJiuUcIaL  This  settles 
tbe  question  for  this  case,  and  renders  any 
discussion  of  it  unnecessary. 

Tbe  plaintiff  introduced  tbe  record  of  tbe 
Justice  In  the  embezzlement  prosecution,  and 
as  a  part  of  It  the  Justice's  minutes  of  the 
testimony  taken,  which  consisted  simply  of 
tbe  evidence  of  tbe  defendant  Allen.  Ob- 
jection was  made  to  the  reception  of  the  min- 
utes, but  It  was  overruled,  and  this  ruling  Is 
now  claimed  to  be  error.  Doubtless  the  rul- 
ing was  erroneous.  If  it  became  necessary 
to  show  what  was  sworn  to  on  tliat  hearing, 
it  should  have  been  done  by  examination  of 
the  Justice  hIm«i^zWb9ijCi@0^n^  who 
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heard  It  Zltske  v.  Goldberg.  38  Wis.  216. 
aowever,  there  waa  no  prejudicial  error  Id 
admitting  It.  It  was  admitted  that  Allen 
did  testify  as  a  witness  on  that  hearing,  and 
all  the  facts  which  appear  in  tlie  minutes 
were  either  admitted  or  testified  to  without 
contradiction  on  this  trial,  except  the  state- 
ment tJbat  Eggett  was  not  apprenticed  to  the 
defendant,  and  we  cannot  regard  this  as  of 
sufficient  moment  to  be  seriously  considered 
us  a  ground  of  .reversal.  We  have  found  no 
prejudicial  error  in  the  remaining  exceptions 
to  rulings  on  evidence,  and  do  not  deem  them 
ol  sufficient  importance  to  review. 

The  court  charged  the  Jury  on  the  subject 
of  probable  cause  as  follows;  "Probable 
cause  has  been  defined  to  be  sach  a  state  of 
facts  in  the  mind  of  the  prosecutor  as  would 
lead  a  man  of  ordinary  caution  and  prudence 
to  believe  or  entertain  an  honest  and  strong 
suspicion  that  the  person  arrested  is  guilty, 
•  •  *  Whether  the  facts  known  to  the  de- 
fendant were  such  as  to  lead  him,  as  a  man 
of  ordinary  caatlon  and  prudence,  to  believe 
and  entertain  an  honest  and  strong  suspicion 
that  plaintiff  was  guilty  of  either  charge  Is 
submitted  to  the  jury,  to  be  decided  as  a 
question  of  fact."  Inasmuch  as  the  forego- 
ing definition  was  approved  on  the  former 
appeal,  there  can  be  no  question  of  Its  cor- 
rectness BO  far  as  this  case  Is  concerned,  nor 
do  we  see  any  fault  to  be  found  with  it,  even 
if  the  question  were  open  for  discussion.  The 
radical  difference  between  this  definition  and 
the  one  which  was  condemned  on  the  former 
appeal  is  apparent  at  a  glance. 

In  this  connection  the  court  also  charged  as 
follows:  "Mere  belief  of  the  defendant  in 
plalntiCT's  guilt,  however  strong,  sincere,  and 
honest,  will  not  constitute  probable  cause, 
unless  founded  on  drcumstauces  sufilclent  in 
reason  to  warrant  it"  This,  also,  is  attacked 
as  erroneous,  but  it  iB  manifestly  correct,  and 
merely  a  corollary  of  the  proposltioiu  pre- 
viously dted. 

Upon  the  subject  of  malice,  the  court  char- 
pcd  as  follows:  "Malice  may  consist  of  any 
motive  other  than  a  desire  to  bring  a  guilty 
pnrty  to  justice.  A  prosecution  is  malicious 
when  actuated  by  hostile  or  vindictive  mo- 
tive, provided  there  Is  also  a  lack  of  prob- 
able cause,  as  Is  hereinafter  explained.  A 
prosecution  Instituted  willfully  and  purpose- 
ly.  to  gain  some  advantage  to  the  prosecutor, 
or  through  mere  wantonness,  or  carelessness. 
If  It  be  at  the  same  time  wrong  and  imlawful. 
within  the  knowledge  of  the  actor,  and  with- 
out probable  cause,  la.  In  legal  contempla- 
tion, malicious." 

The  court  also  repeated  the  substance  of 
the  foregoing  plispositions  lu  different  phrase- 
olo^  In  other  instructions,  and  it  Is  claimed 
that  these  instructions  are  erroneous.  In  that 
the  facta  named  do  not  constitute  malice  as 
iTintter  of  law,  but  that  they  are  only  evl- 
dfncp  from  which  the  Jury  may  find  or  infer 
if  tliey  choose,  and  bence  that  the  province 
tbe  Jury  was  Invaded  by  the  Inatractlons. 


The  Instructions  given  were  evidently  tak- 
en I'vom  the  Am.  &  Eng.  Ency.  of  Law  (2d 
Ed.)  pp.  G75,  6T6,  and  they  correctly  state  the 
law  as  we  understand  it.  If  the  criminal  law 
be  set  in  motion  for  the  purpose  of  collecting 
a  debt,  or  compelling  the  delivery  of  prop- 
erty, or  to  accomplish  some  other  ulterior 
and  unlawful  purpose,  then  it  is  begun  mali- 
ciously as  much  as  though  inspired  by  hatred 
or  revenge.  Whether  the  prosecution  in  a 
given  case  be  malicious  or  not  is  a  mixed 
I  question  of  fact  and  law.  The  jury  are  to 
j  determine  the  question  of  fact,  namely. 
I  whether  it  was  begun  for  a  vindictive,  ulte- 
rior, or  unlawful  purpose,  and  when  they 
decide  that  question  in  the  affirmative  the 
law  steps  in,  and  says  tliat  in  that  case  there 
was  legal  malice,  and  if  the  jury  also  find  lack 
of  probable  cause  the  law  then  says  that  the 
cause  of  action  is  complete.  Such  was  the 
purport  of  one  of  the  instructions  approved 
by  this  court  In  the  case  of  Spain  v.  Howe. 
25  Wis.  625,  and  we  arc  not  aware  that  the 
principle  has  been  questioned  since  that  time. 
It  was  approved  in  Lueck  v.  Helsler.  87  Wis. 
tJ44,  58  N.  W.  1101,  and  the  criticism  of  the 
last-named  case  in  Strehlow  v.  Tettit  86 
Wis.  22, 1l  N.  W.  102,  in  no  wlae  affected  this 
proposition. 

It  appears  by  the  evidence  that.  In  the  first 
of  the  criminal  prosecutions  complained  of, 
Eggett  was  discharged  from  custody  because 
the  evidence  was  not  sufficient  to  convict, 
but  nO'  certificate  was  made  that  the  com- 
pfalnt  was  willful  and  malicious  and  without 
probable  cause,  nor  was  judgment  for  costs 
rendered  against  the  complainant  as  permit- 
ted by  section  4791,  Bev.  St  1898.  The  court 
charged  the  jury  that  this  discharge  was  pri- 
ma facie  evidence,  though  not  conclusive,  of 
want  of  probable  cause,  and  this  instruction 
was  vigorously  attacked.  The  respondent  re- 
lies upon  the  case  of  Blgelow  v.  Sickles,  80 
Wis.  98.  40  N,  W.  106,  27  Am.  St  Rep.  25,  in 
support  of  the  instruction  given.  It  is  said, 
however,  by  appellant  that  the  Blgelow  Case 
was  a  case  where  tbe  justice  made  the  certifi- 
cate of  the  presence  df  malice  and  want  of 
probable  cause,  and  hence  that  It  Is  not  ap~ 
pllcable  to  the  present  case.  It  is  true  that 
the  Bigelow  Case  might  have  been  decided 
upon  the  narrow  ground  that  tbe  certificate 
aforesaid  was  made,  but  the  difficulty  Is  that 
tbe  court  did  not  so  treat  it,  but,  on  the  con- 
trary, after  reviewing  the  authorities  on  the 
effect  of  a  simple  discharge  upon  a  prelim- 
inary examination,  and  recognizing  that  there 
was  a  conflict  deliberately  adopted  the  broad 
doctrine  that  such  a  discharge  was  prima 
facie  evidence  of  want  of  probable  cause  in 
all  cases  whether  the  certificate  aforesaid 
was  made  or  not.  Whatever  might  be  our 
opinion  upon  the  question  as  an  original  prop- 
osition, we  do  not  feel  called  upon  to  overrule 
that  decision  now.  It  was  not  shaken  by 
the  decision  in  Cullen  v.  Hanlscb,  114  Wis. 
24,  89  K.  W.  000.  It  has  dou^btlesHiefukb^^^ 
ed  upon  by  trial  coui^'^W  f^T^cFlt 
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was  made,  aud  we  do  not  feel  that  there  are 
any  consideratloiiB  so  weighty  in  character  as 
should  compel  us  to  disrognrd  the  doctrine  of 
stare  decisis.  If  the  Legislature  deems  the 
rule  unwise.  It  can  easily  change  It. 

The  following  instructions  were  given  by 
the  court:  "There  Is  evidence  tending  to  show 
that  a  Mr.  Follett  acted  as  attorney  for  the 
defendant  In  the  proceedings  hefore  Mr.  Bar- 
ker. Uf  course,  the  defendant  Is  liable  If 
lie  cither  commenced  these  prosecutions  him- 
self or  authorized  and  directed  his  attorney  to 
do  so.  If  in  other  respects  the  cause  of  action 
stated  In  the  complaint  ta  proved.  •  •  • 
Now, -even  if  the  signature  to  this  complaint 
IS  not  defendant's,  yet  If  the  defendant  was 
there  counsellug  and  advising  the  prosecution 
of  the  plalntllT,  and  taking. part  In  maintain- 
ing the  prosecution,  he  would  be  just  as  lia- 
ble as  If  he  signed  the  complaint  However, 
you  may  consider  the  question  whether  be 
signed  the  complaint,  and  what  he  supposed 
as  to  the  nature  of  the  proceedings,  whether 
they  were  tort  or  criminal  In  their  nature,  as 
bearing  on  the  question  of  malice."  Both  of 
these  Instructions  were  excepted  to,  but  we 
have  been  unable  to  see  that  they  are  In  any 
wise  erroneous.  It  Is  said  that  the  last  clause 
quoted  is  objectionable  because  limiting  the 
effect  of  the  supposition  In  Mr.  Allen's  mind 
as  to  the  nature  of  the  proceedings  to  its 
bearing  on  the  question  of  malice,  whereas  It 
also  had  a  bearing  on  the  question  of  prob* 
able  cause.  Obviously,  its  most  lmportan,t 
bearing  must  be  on  the  question  of  malice; 
but,  even  If  It  be  conceded  that  It  might  also 
be  considered'  on  the  question  of  probable 
cause,  still  this  inaccuracy  is  cured  by  a 
subsequent  portion  of  the  charne,  where  the 
court  informed  the  jury  that  thpy  might  con- 
sider what  transpired  between  Allen  and  bis 
attorney,  Follett,  In  deciding  whether  defend- 
ant acted  maliciously  and  without  probable 
cause.  Inasmuch  as  It  appears  that  what- 
ever supposition  Mr.  Allen  had  as  to  the  na- 
ture of  the  proceedings  was  gathered  from 
his  conversation  with  ^Follett,  it  seems  evi- 
dent that  the  question  was  fully  covered. 

Upon  the  question  of  punitory  damages,  tho 
court  charged  the  Jury  as  follows:  "If  you 
find  that  the  defendant,  without  probable 
cause,  and  maliciously,  caused  the  arrest  of 
the  plalntiCt,  you  arc  authorized  to  go  fur- 
ther, and  award  punitory  damages  In  such 
snm  as  will  be  a  warning  to  defendant  nnd 
all  otber  p^sons  not  to  commit  sinillnr 
wrongs,  and  consequently  such  damages,  to 
t>e  effectual,  must  have  some  relation  to  the 
financial  ability  of  the  defendant.  It  Is  on 
this  theory  that  evidence  as  to  defendant's 
financial  ability  has  been  admitted."  Tbls 
charge  is  attacked  on  several  grounds.  It  la 
said  that  If  either  prosecution  was  com- 
menced by  Follett  or  some  other  agent  with- 
out Allen's  direction,  then  It  must  be  shown 
that  Allen  ratified  the  act  In  order  to  charge 
him  with  punitory  damages.  That  this  Is  the 
rule  with  regard  to  a  principal's  liability  for 


the  unaut*iorlzed  torts  of  his  agent  there  can 
be  no  doubt.  Bobinson  r.  Railway.  94  Wis. 
345,  6S  N.  W.  961.  34  L.  R.  A.  205,  59  Am.  St. 
Rep.  897.  But  the  complete  answer  to  the 
objection  is  that  there  was  no  question  of 
prosecution  by  an  agent  admitted  to  the  Jury 
in  this  case.  Tlie  charge  of  the  court  was  ex- 
plicit, and  did  not  allow  the  Jury  to  return  a 
verdict  for  the  plaintiff  at  all  unless  it  was 
shown  that  the  plaintiff  himself  either  com- 
menced or  authorized  the  commencement  or 
actively  participated  in  the  prosecutions.  Sc 
there  was  no  recovery  possible  under  thp 
charge.  If  the  prosecutions  were  the  unau- 
thorized acts  of  an  agent,  and  hence  the  ques- 
tion of  ratification  cut  no  figure. 

Of  course,  punitory  damages  are  not  neces- 
sarily to  be  recovered  even  if  the  verdict  be 
for  the  plaintiff,  and  we  should  have  t>een 
t>etter  pleased  had  the  court  more  clearly  in- 
formed the  Jury  that  the  matter  was  in  their 
discretion,  and  that  they  might  allow  them  or 
not  as  they  thought  proper;  still  the  expres- 
sion used  by  the  court  that  they  "were  au- 
thorized'* to  award  them  is  strictly  corrert 
and  dof^  not  carry  the  Implication  that  tber 
must  be  awarded.  Again.  It  Is  said  that 
there  mu^  be  something  more  than  mere 
malice  in  order  to  Justify  the  Imposition  of 
punitory  damas^;  that  there  must,  in  effect, 
be  wantonness  an  aggravated  degree  of 
malice.  We  do  n6t  understand  this  to  be  the 
rule.  The  rule  is  gftnerally  stated  to  be  that 
where  an  injury  Is  committed  with  wanton- 
ness or  malice,  or  under  circumstances  or  In- 
sult or  iDdlgnlty,  punitory' dam.nges  are  pmper 
In  the  case  of  malicious  iKVsecutlon,  malice 
Is  an  essentia]  Ingredient  In  the  cause  of  ac- 
tion, without  which  there  can  be  no  recovery, 
even  of  compensatory  damages.  Hence  It 
must  follow  that  the  recovery  of  punitory 
damages  Is  proper  In  case  of  malicious  prose 
cution,  where  the  plaintiff  recovers  at  all,  it 
least  in  all  cases  where  the  prosecution  was 
begun  or  actively  carried  on  by  the  defendant 
himself,  and  is  not  the  unauthorlznl  and  un- 
ratified  act  of  an  agent  "Winn  v.  Peckham, 
42  Wis.  493. 

Some  exceptions  were  taken  to  the  conduct 
and  remarks  of  counsel  upon  the  trial,  but  wt- 
do  not  consider  them  tenable  nor  of  suflacieac 
Importance  to  state  in  detail.  We  bar*  t)een 
unable  to  see  that  the  damages  are  sc>  laite 
as  to  be  considered  excesalTtt. 

Judgment  affirmed. 


WALDTTM  T.  HOMSTAD. 
(Supreme  Court  of  Wlsconsio.  •  Oct.  3^  19081) 

BENBPICIAL  ASSOCIATIONS  — CBRTIKCATES- 
BENBFICIARIBS  —  CHANGB  —  HBt£oO-COX- 
PLETION  BEFORE  MEMBER'S  DBAlAa. 

1.  Where  a  beneficial  association  ha.1  made 
no  roles  or  regulations  governing  the  chase  of 
beneficiaries  by  members,  expressly  anthoT^ 
by  Itev.  St  1808,  S  1956c.  as  amended  by  i,is 
Ita.p.  138,  c._WA,i,ftHffiJ&i*P?^jj^  ail', 
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in  hlB  certlficste  according  to  the  custom  pr»- 
TiOlnK  In  such  aiaodation. 
2.  A  mnnlwr  of  a  beneficial  aaeoelatlon.  on 

bein^  stricken  with  disease,  applied  to  bis 
physician  to  cbacge  the  beneficiary  in  bis 
tificate  to  plaintiff.  TweWe  days  before  his 
death  he  wrote  to  the  grand  secretary  of  the 
association,  who  had  anthorlty  to  malte  the 
change,  requesting  the  same,  and  snch  secre- 
tary answered,  directing  a  delivery  of  the  old 
certificate  and  a  payment  of  60  cents  to  the 
local  secretary,  who  would  forward  the  same  to 
the  fcrand  secretary,  from  whom  deceased 
would  get  a  new  policy,  mahina  the  change. 
Ten  days  before  deceased  died  ne  fully  com- 
plied with  such  direction,  but  the  local  secre- 
tary failed  to  forward  the  old  certificate,  and 
a  new  certificate  was  not  granted  until  after 
decedent's  death.  HeJd  that,  since  decedent  bad 
done  all  acts  to  complete  uie  change^  and  the 
only  acts  remaining  to  be  done  were  ministerial 
acts  of  offlrers  of  Ote  aodstf,  the  change  would 
be  regarded  aa  mada. 

Appeal  from  Clrcnlt  Oourt,  lackflon  Ooan- 
ty;  James  O'Neill,  Judge. 

Action  by  Anne  Waldam  against  EI.  A. 
Homstad,  aa  admlnlstmtor  of  Ellas  Sklet, 
deceased.  From  a  Judgment  Id  favor  ot 
plaintiff,  defendant  appeals.  Affirmed. 

Tfaia  action  was  commenced  to  recover 
ID50  life  insarance  under  a  certificate  Issued 
by  the  Independent  Scandinavian  Working- 
men's  Association  to  one  Ellas  Sklet,  pay- 
able to  his  estate.  It  appears  from  the  rec- 
ord, and  Is  undisputed,  or  found  by  the  court. 
In  effect,  that  the  grand  lodge  of  such  asso- 
elatlon  la  the  governing  body,  and  Is  an- 
tborlsed  to  Issue  certificates  to  persons  who 
become  members  thereof  on  the  mutual  as- 
lessment  plan,  entitling  snch  members  to 
[lartlclpate  in  the  beneficial  fund  of  the  or- 
ler  to  the  amoont  apeclfled  in  snch  certlfl- 
»tes;  that  Jantmry  18,  1900,  Ellas  Sklet 
linoe  deceased,  became  a  member  of  such 
issodation  by  Initiation  In  Nora  Branch  No. 
10  of  the  order,  and  had  a  certificate  Issued 
x>  hfm  to  the  amount  of  $1,000,  payable  at 
lis  death  to  his  estate;  that  up  to  the  time 
it  hlB  deaUi  he  paid  all  sums  necessary  or 
-equlred  of  him  to  be  paid,  and  was  at  the 
ime  of  hit  death  In  good  standing  with  the 
»rder;  that  tbo*  wore  no  prorialona  of  any 
Jud  in  tiie  oonstltdtion,  by-laws,  rules,  or 
cgulattons  of  tile  order  In  any  manner  pro- 
iOing  tor  or  restricting  the  right  of  persons 
Dsured  therein  to  change  the  beneficiary  by 
b«m  named  in  their  certificate  of  Insnrance; 
bat  ever  shice  the  organlzatton  of  the  aaao- 
latlon  it  had  been  customary  to  change  the 
eneflclary  at  the  pleasure  of  the  Insured  by 
urrendering  the  old  certificate  and  the  pay- 
lent  of  a  fee  of  60  cents,  and  a  request  to 
ftve  tlie  beneficiary  changed  to  some  other 
erson  than  tliat  named  therein,  and  that 
lllaa  Sklet  knew  that  such  -wsb  the  custom, 
od  bad  snch  custom  in  mind  before  his 
eath.  Sklet  was  a  laboring  man,  and  made 
iB  home  with  the  plaintiff,  who  kept  a 
oarding  bouse,  to  whom  he  paid  his  board 
■ben  be  bad  the  money,  but  when  he  had 
one  be  was  cared  for  the  plaintiff  Just 
le  aame.   He  had  no  relatives  in  this  coun- 


try, but  had  two  sisters  In  Norway,  whom  he 
seldom  heard  from.  Sklet  came  to  the  borne 
of  the  plaintiff  Sunday  evening  September 
16,  1901,  sick  with  typhoid  fever,  and  took  to 
Ms  bed,  and  died  September  20,  1901.  One 
Dr.  Krohn  attended  to  bim  during  his  illness, 
and  while  so  attending  him,  and  on  Monday, 
September  16,  1901,  Sklet  spoke  to  blm  about 
bis  Insurance,  and  on  the  following  day  di- 
rected Dr.  Krohn  to  write  a  letter  to  P.  J. 
Smith,  the  grand  secretary  of  the  order,  to 
change  the  beneficiary  named  In  bis  policy 
from  his  estate  to  the  plaintiff,  wblcb  letter 
was  written  and  signed  by  the  deceased  on 
that  day.  P.  J.  Smith  wrote  a  letter  in  an- 
swer thereto  on  Wednesday,  September  18, 
1001,  directing  Sklet  to  send  his  old  policy  to 
one  H.  A.  Johnson,  together  with  SO  cents, 
and  that  he  could  then  get  a  new  policy  from 
him.  On  the  same  day  Sklet  gave  the  letter 
from  Smith,  together  with  hia  old  certificate 
and  50  cents,  to  Dr.  Krohn,  and  requested 
him  to  take  the  same  to  the  local  secretary, 
H.  A.  Johnson,  for  tbe  purpose  of  having 
the  beneficiary  changed  as  directed,  which 
tbe  doctor  did  by  handing  to  Johnson,  the 
next  day  C^htirsday,  September  19, 1901),  the 
letter,  the  old  certificate,  and  the  SO  cents, 
stating  that  Sklet  wanted  a  new  policy,  and 
the  beneficiary  changed  from  his  estate  to 
the  plaintiff;  and  that  Johnson  took  the  let- 
ter, the  certificate,  and  tbe  50  cents,  and  kept 
them  from  that  time  to  the  date  of  the  trial, 
and  neglected  to  send  them  to  the  grand  sec- 
retary of  the  order,  and  so  prevented  the 
change  from  being  made,  as  it  would  have 
been  bad  he  observed  such  request.  Ou  Fri- 
day. September  20, 1901,  Dr.  Krohn  Informed 
Sklet  that  tbe  local  secretary,  Mr.  Johnson, 
had  not  compiled  with  the  request,  but  Sklet 
said  that  It  was  all  right,  and  that  Krohn 
had  done  just  as  he  wanted  him  to  do.  On 
that  same  day  the  local  secretary  wrote  the 
president  of  the  order,  stating  that  applica- 
tion had  been  made  to  change  tbe  beneficiary, 
but  omitted  to  inform  the  president  that  a 
written,  formal  application  had  been  made, 
or  that  the  old  c^tlficate  and  SO  cents  had 
been  delivered  to  him  with  a  request  to  make 
tbe  change.  Tbe  preMdent  answered  tbe  lo- 
cal secretary,  and  made  objections  to  the 
manner  In  whicb  an  attempt  to  ao  change 
the  beneficiary  had  been  made^  and  advised 
the  local  secretary  not  to  do  anything  wltb 
the  matter  until  further  instructions.  From 
Saturday,  September  21,  1001.  until  the  date 
of  his  death,  September  29,  1901,  Sklet  was 
delirious,  and  nothing  more  was  done  to- 
wards changing  the  beneficiary  named  in  tbe 
certificate.  October  S,  1901,  proofs  of  the 
death  of  Sklet  were  made  by  the  ofilcera  ot 
Nora  Branch  Mo.  10  ot  the  order.  October  7, 
1801.  the  plaintiff  notified  the  IndeiKudeiit 
Scandinavian  Worklngmen's  Association  and 
the  grand  lodge  that  she  was  the  benefldary 
under  such  certificate,  and  was  endued  to 
money  w^yable  ttwei^^^Ki* 
upon  filed  a  verified  anor  formal  cl 
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for.  By  the  terms  of  the  order,  when  a  mem- 
ber dies  who  has  no  family,  the  branch  lodge 
to  which  he  belongs  at  the  time  of  bis  death 
attends  to  and  pays  the  expenses  of  bis  fu- 
neral and  burial,  which  the  Nora  Branch  No. 
10  did,  amounting  to  $50,  which  amount  was 
deducted  from  the  (1,000  payable  under  tbe 
certificate.  November  20,  1901,  tbe  defend- 
ant, Ellas  A.  Homstad,  was  appointed  spe- 
cial administrator  of  tbe  estate  of  Sklet,  de- 
ceased, and  on  the  same  day  be  demanded  of 
the  order  tbe  amount  payable  under  tbe  In- 
surance certidcate,  which  was  refused  on  tbe 
ground  that  the  plaintiff  also  claimed  tbe 
same,  and  no  payment  thereof  would  be 
made  to  any  one  until  determined  by  the 
court  December  31,  1901,  this  action  was 
commenced  by  the  plaintiff  against  tlie  asso- 
elation  to  recover  the  $980.  January  7.  1902, 
the  defendant,  Ellas  Homstad.  was  ap* 
pointed  administrator  of  tbe  estate  of  the 
deceased,  and  duly  qualified  as  such,  and  on 
the  same  day  he  demanded  of  tbe  order  tbe 
amount  payable  under  tbe  Insurance  certlQ- 
cate,  which  was  refused,  and  thereupon  such 
administrator  began  an  action  In  the  circuit 
court  against  said  association,  which  action 
is  still  pending  under  a  stay  of  proceedings 
by  order  of  the  circuit  court.  January  20. 
1902,  the  court  ordered  the  association  to  pay 
tbe  money  Into  court,  which  it  thereupon  did 
do.  Sklet  was  of  sound  and  disposing  mind 
and  memory  up  to  and  including  Friday, 
September  20,  1001,  and  In  all  respects  men- 
tally competent  to  make  a  change  of  heuefl- 
darles  In  his  certlllcate  in  such  order;  that 
Sklet  pursued  tbe  course  required  by  his  pol- 
icy and  tbe  rules  and  customs  of  the  order, 
and  fully  complied  wiib  the  written  direction 
of  the  grand  secretary  of  the  order,  and  did 
all  in  his  power  to  so  change  the  beneficiary 
in  his  certificate  from  his  estate  to  the  plain- 
tiff; and  that  tbe  only  thing  remaining  to  be 
done  were  the  formal  acts  on  tbe  part  of  the 
association,  concerning  the  doing  of  which  It 
had  no  discretion,  but  must  act  as  directed  by 
Sklet  As  conclusions  of  law  the  court  found 
that  September  19,  1901,  Sklet  changed  the 
beneficiary  named  In  his  certificate  from  his 
estate  to  tbe  plaintiff;  that  December  5, 1901, 
the  plaintiff  was  entitled  to  receive  the 
amount  of  such  certificate,  $950;  that  tbe 
plaintiff  is  entitled  to  Judgment  In  tbe 
amount  of  $050,  together  with  costs  and  dis- 
bursements in  this  action,  to  be  taxed  against 
the  defendant,  Ellas  A.  Homstad,  as  adminis- 
trator of  said  estate.  From  the  judgment 
entered  thereon  accordingly  tbe  defendant 
Ellas  A.  Homstad,  brings  this  appeal. 

Pope  &  Pope,  for  appellant  fitawl^, 
Bundy  &  Wilcox,  for  respondent 

CASSODAY,  C.  J.  (after  stating  tbe  facts). 
There  Is  no  bill  of  exceptions.  The  facts  are 
all  found  by  tbe  court,  and,  of  course,  are 
undisputed.  It  stands  admitted  that  the  as- 
sociation was  authorized  to  Issue  certificates 


to  Its  members,  according  to  Its  constitutor 
by-laws,  and  rules,  on  tbe  mutual  assessnjf^t 
plan,  entitling  such  members  to  participate 
in  the  beneficial  fund  of  the  order  for  tin 
amount  specified  in  snch  certificate.  Sdcj 
was  the  certificate  in  the  case  at  bar,  IssceiJ 
by  the  asaoclatfon  to  tbe  deceased, 
Sklet,  and  payable  at  bis  death  to  his  es 
tate.  Tbe  question  presented  is  whetb^. 
from  the  facts  found,  the  deceased  sncceedfd 
In  changing  the  beneficiary  from  his  estite. 
named  In  his  certificate,  to  the  plaintlfl  b 
this  action.  Twelve  days  before  his  deaij 
he  wrote  to  tbe  grand  secretary  of  the  a>>  - 
ciatlon  requesting  blm  to  change  tbe  ben-t 
clary  in  bis  policy  from  bis  estate  to  tlr 
plaintiff  in  this  action,  glTlngf  his  reasoQ- 
therefor,  and  requesting  prompt  attentioo 
The  next  day  the  grand  secretary  wrote  to 
the  deceased  to  the  effect  that,  in  order  to 
get  his -policy  changed,  be  must  glre  the  M 
policy  and  50  cents  to  bis  local  secretary, 
therein  named,  and  that  snch  local  secretir; 
would  then  forward  tbe  same  to  faim.  tb 
grand  secretary,  and  that  tbe  deceased  wo  -^l 
then  get  a  new  policy  from  him.  It  Is  und-> 
puted  that  10  days  before  Sklet  died  he  fn:  v 
compiled  with  such  direction  of  the  gisnj 
secretary.  Tbe  contention  is  that  the  at- 
tempted change  of  the  benefldarr  was  ine!- 
fectLal,  because  the  local  secretary  never  for- 
warded the  old  certificate  or  the  50  cents  to 
tbe  grand  secretary.  There  Is  do  claim  n.t 
pretense  that  tbe  grand  secretary  did  not 
have  authority  to  receive  the  old  certiflate 
and  the  50  cents  and  change  the  beneflclarr, 
as  requested  by  the  deceased  12  days  before 
his  death.  Ttiat  he  had  snch  authority  is 
manifest  from  the  findings.  Having  snch  an- 
thority,  it  was  competent  for  him  to  direct 
the  deceased,  as  he  did,  to  deliver  the  certill- 
cate  and  50  cents  to  the  local  secretary,  in- 
stead of  himself.  Having  given  such  direc- 
tion, and  the  same  having  been  fully  com- 
piled with  by  tbe  deceased,  tbe  transactioa 
was  the  same,  in  legal  contemplation,  as 
tbousli  the  deceased  had  delivered  the  certifi- 
cate and  the  50  cents  to  tbe  grand  secretary 
personally,  and  requested  him  to  make  snob 
change.  In  bis  letter  giving  such  dlrectk>3 
the  grand  secretary  Informed  the  deceas**! 
that  upon  his  compliance  with  such  directi  -i- 
be  would  get  a  new  policy  from  him,  tht 
grand  secretary.  It  is  found  that  there  is 
nothing  In  the  constitution,  by-laws,  mles,  or 
regulations  of  tbe  order  restricting  the  rifr^r 
of  members  to  make  such  change.  Tbert  is 
nothing  in  the  statutes  to  prevent  8S<^ 
change.  On  the  contrary,  the  statute  express 
ly  declares  that:  "Any  member  may  cbani^> 
the  beneficiary  named  In  Ms  certificate  or 
IKillcy  without  the  consent  of  such  henefldarr. 
by  complying  with  the  by-laws  of  tbe  sodetf- 
order  or  association  which  Issued  the  stme." 
Section  1956c,  Bev.  St.  189S,  as  amended  tj 
chapter  101,  p.  138,  Laws  1899.  Since  tbe 
right  of  members  to  make  such  change  was 
not  restricted  by^anythln^h^^t-.  nor 
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in  the  conBtltution,  by-laws,  ruleB,  or  regula- 
tions of  the  order,  nor  In  the  contract  with 
the  deceased,  It  la  obvious  that  he  was  not 
precluded  from  making  the  change  In  the 
manner  indicated  merely  because  the  asso- 
ciation had  not  prescribed  a  diHerent  method 
for  making  such  change.  The  right  of  the 
assured  to  make  such  change,  under  similar 
circumstances,  has  frequently  been  recogniz- 
ed and  sanctioned  by  this  and  other  courts. 
Rawsou  V.  Milwaukee  M.  L.  Ins.  Co.,  115  Wis. 
641.  &fti,  U2  N.  W.  378,  and  cases  there  cited. 
Thus  It  is  beld  In  Indiana  that:  "Wbere  a 
member  of  a  beuellt  association  has  a  right 
to  chauge  ttie  beneficiary  named  in  his  certifi- 
cate, and  no  prescribed  mode  of  making  the 
change  Is  shown,  an  assignment  of  the  cer- 
tificate, with  directions  to  the  association  to 
pay  the  proceeds  to  the  assignee,  effects  a 
clmnge."  Mllner  t.  Bowman,  119  lud.  448, 
21  N.  £.  1094,  5  L.  R.  A.  9G.  See,  also.  Nib- 
tock,  Ben.  Soc.  &  A.  Ins.  Sfi  212.  214. 

The  only  remaining  question  la  whether 
what  was  done  by  the  deceased  under  the 
direction  of  tbe  grand  secretary  tiad  the  ef- 
fect to  change  or  modify  tbe  contract  It  is 
said  by  a  learned  text-writer  that:  "When  a 
member  has  done  all  that  he  is  required  to  do 
uoder  tbe  contract  to  effect  a  change  of  ben- 
efldarles,  the  change  will  be  deemed  com- 
plete, even  though  some  ministerial  acts  of 
the  officers  of  the  society  are  still  to  be  per- 
formed." Section  223.  Niblock,  Ben.  Soc.  & 
A.  Ins.  This  court  has  lecently  held  that, 
where  tbe  insured  has  done  every  substantial 
act  required  of  him,  and  dies  before  the  new 
certificate  is  actually  issued,  and  only  formal 
acts  on  the  part,  of  the  association  remain  to 
be  performed,  the  change  will  be  considered 
to  have  been  made,  even  in  an  action  at  law. 
McGowan  v.  The  Supreme  Court  of  the  I.  O. 
F.,  104  Wis.  173,  80  N.  W.  60S;  Opltz  v. 
Karel,  U5  N.  W.  948.  To  tbe  same  effect 
Hirschl  V.  Clark,  81  Iowa.  '2m.  47  N.  W.  78. 
9  1*  R.  A.  JMl;  Schmidt  v.  Iowa  K.  P.  Ins. 
AfiS'n,  82  Iowa,  304,  47  N.  W.  1032,  11  L.  R. 
A.  205;  Carpenter  v.  Knapp.  101  Iowa.  712. 
70  N.  W.  764,  88  L.  R.  A.  128.  We  must  hold 
that  the  beneficiary  was  etTectuiilly  changed 
from  tbe  estate  of  the  deceased  to  the  plain- 
tiff. 

Tbe  Judgment  of  the  circuit  court  is  af- 
firmed. 


HTJPFER  V.  N.4.TI0NAL  DISTILLING  CO. 
(Supreme  Court  of  Wisconsin.    Oct.  20,  1003.) 

BURSTING  OP  VAT— NOTICE  OP  INJURY— EVI- 
DENCE! —  DECLARATIONS  OP  SERVANT  —  RES 
OBSTiB  —  ACTS  OP  SERVANT  —  AUTHORITY  — 
IDBNTIPICATION  —  NONSUIT  —  APPKAL-RB- 
VIEW— FINDIM08. 

1.  An  order  of  nonaoit  at  tbe  close  of  plaio- 
tiCTs  evidence,  in  an  action  based  oa  oegll- 

Senoe,  is  error  if  any  reasonable  probability  of 
efendanfs  negligence  mav  account  for  the 
event  by  loference  from  tne  evidence  within 
plaintifiTB  control,  since  Id  that  case  the  de- 
fendant should  be  put  to  its  proofs  to  supply 
the  facts  as  to  its  own  conduct. 


;     2.  Plaintiff's  intestate  went  to  defendant's 
I  (listillery  to  purchase  distillery  slops,  and  was 
t  allowed,  in  accordance  with  custom,  to  go  on 
top  of  the  vat  to  stir  the  same.    While  he  was 
;  so  engaged  the  vat  collapsed  by  the  breaking 
'  of  the  hoops,  and  intestate  was  so  scalded  by 
.  the  slops  that  be  subsequently  died.    The  vat 
I  was  about  five  years  old,  was  maintained  out 
j  of  doors,  and  the  slops  frequently  overfiowed 
;  and  pei'colatcd  through  the  wood,  the  effect  of 
j  which  disiiitcfc-rated  tne  hoops.    The  wood  had 
I  not  been  painted,  and  the  hoops  had  not  been 
painted  for  at  least  two  years  prior  to  the 
.  collapse.   Defendant's  ofScers  had  knowledge  of 
the  tendency  of  the  hoops  to  rust,  and  thereby 
become  weakened,  and,  though  the  rusting  of 
the  hoops  was  mainly  on  the  inside,  it  was  dis- 
coverable from  the  outside  of  the  bands.  Bdd, 
that  such  facts  tended  to  show  defendant's  neg- 
ligence, and  hence  that  an  order  directing  a 
j  nonsuit  was  error. 

I  3.  Plaintiff's  intestate  was  thrown  into  a 
tank  of  distillery  slops  by  the  bursting  of  the 

1  tank,  and  was  carried  some  distance  by  the 
outflow  of  the  liquid.   Defendant'a  servant  im- 

!  mediately  went  to  decmsed's  assistance,  and 

Eulled  him  out  of  the  scalding  liquid,  and  while 
e  was  so  doing  stated  to  one,  who  immediately 
!  went  to  the  place  of  the  accident  on  seeing  the 
I  occurrence,  that  such  servant  had  knowledge  of 
,  the  defective  condilion  of  tbe  vat  and  the  hoops 
which  held  the  same.    Held,  that  such  state- 
ment was  admissible  as  res  gestie. 

4.  In  an  action  for  the  liilling  of  plaintiffs 
inteFtate  by  the  bnrstlng  of  a  vat  containing 
scalded  distlll»y  slops,  evidaice  that  defend- 
ant's chief  engineer,  who  was  superintendent  of 
muchinery,  and  over  every  person  employed  by 
defendant  except  the  ezp^  chemists,  pointed 
out  to  a  photographer  the  hoops  which  had  sur- 
rounded the  vat  shortly  after  tbe  accident  was 
admissible  for  the  purpose  of  identifying  the 
hoops  photographed  as  those  that  surrounded 
the  vat 

5.  A  ruling  on  the  question  of  identification, 
as  preliminary  to  the  admissibility  of  photo- 
graphs, will  be  reversed  only  where  the  appel- 
late conrt  can  say  that  the  ruling  is  contrary 
to  a  very  clear  preponderance  of  the  evidence. 

6.  Under  Rev.  St.  1898.  S  4222,  providing 
that  no  action  for  personal  injuries  shall  be 
maintained  unless  notice  in  writing,  signed  by 
the  party  damaged,  his  agent  or  attorney,  shall 
be  served  on  the  person  uy  whom  it  is  claimed 
auch  damage  was  caused,  etc.,  a  notice  describ- 
ing an  accident  in  which  plaintiff's  Intestate 
was  injured,  declaring  that  he  was  instantly 
killed,  and  that  satisfaction  is  claimed  by  H., 
administrator  of  his  estate,  and  signed  by  C. 
attorney  for  claimant,  was  not  objectionable 
on  the  ground  that  It  was  not  given  by  the 
beneficiaries,  and  did  not  notify  the  defendant 
of  a  claim  for  their  damages. 

Appeal  from  Superior  Court,  Milwaukee 
County:  James  O'Neill,  Judge. 

Action  by  George  Hupfer  against  the  Na- 
tional DlBtiillng  Company.  From  a  Judgment 
of  nonsuit,  plaintiff  appeals.  Reversed. 

This  action  Is  between  tbe  same  parties 
and  arises  out  of  the  same  facts  as  did  that 
reported  In  114  Wis.  279,  90  N.  W.  191;  this, 
■  however,  being  brought  under  section  4253, 
\  Rev.  St.  1898,  to  recover  for  the  benefit  of 
I  the  widow  and  children  of  tbe  deceased, 
i  Simon  Hupfer.    The  plaintiff  offered  evi- 
1  dence  of  a  custom  on  the  part  of  tbe  defend- 
ant  to  sell  distillery  slops  to  tbe  public  gen- 
erally from  a  large  slop  vat  of  about  16  feet 
in  diameter,  constructed  of  pine  staves  about 
3^  inches  thick,  and  surroundedJiv  flve^lron 
bands  or  hoops  Vif '^^a&^lneBMtM^c?^ 
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tbat  customers  were  permitted,  because  they 
would  Dot  purchase  otherwise,  to  themBclTes 
go  upon  a  platform  adjoining  the  tank  in 
order  to  stir  up  the  contenta  while  drawing  It 
off  Into  their  own  receptacles;  that  Hupfer, 
a  frequent  customer  through  a  series  of  years, 
was,  on  September  13,  1899,  upon  this  plat- 
form, drawing  off  slops,  when  the  hoops  part- 
ed, the  tank  collapsed,  and  the  contents 
washed  him  from  the  platform  and  down  a 
hill  a  considerable  distance,  until  stopped  by 
a  fence,  whereby  he  was  terribly  scalded, 
and  as  a  result  died  in  a  few  hours  after  re- 
moval  to  a  hospital.  The  breaking  of  the 
hoops  was  alleged  to  have  been  caused  by  de- 
fendant's negligence  in  falling  to  take  proper 
care  and  precautions  and  In  omitting  proper 
Inspection,  whereby  they  bad  become  so 
weakened  as  to  be  unsafe.  At  the  close  of 
the  plalntifTs  evidence  the  court  made  an 
order,  and  later  entered  judgment  of  nonsuit, 
from  which  the  plalutill  appeals. 

Joseph  B.  Do^  for  appellant  COonnor, 
Schmits  &  Wild,  for  respondent. 

DODGE,  J.  (after  stating  the  facts).  1. 
Error  Is  assigned  upon  the  nonsuiting  the 
plaintiff  at  the  close  of  his  testimony.  The 
rule  is,  of  course,  familiar  that  such  an  or- 
der can  be  proper  only  when  the  plaintiff's 
evidence,  giving  It  the  moat  favorable  infer- 
ences reasonably  possible  In  his  favor,  does 
not  tend  to  establish  his  cause  of  action. 
Lewis  T.  Prlen,  98  Wis.  87,  73  N.  W.  054; 
Beyer  v.  Insurance  Co.,  112  Wis.  138,  141,  88 
N.  W.  57;  Morton  v.  Smiley  (decided  Sept. 
29,  1903)  96  N.  W.  634.  While  the  rule  of 
law  is  the  same,  the  practical  restrictions  up- 
on the  court  are  even  greater  in  the  face  of  a 
motion  for  nonsuit  than  they  are  upon  the 
motion  to  direct  a  verdict  after  all  the  evi- 
dence is  Id,  especially  in  a  case  of  this  sort, 
where  the  actual  knowledge  of  the  perils 
and  precautions  taken  against  them  by  the 
defendant  are  necessarily  with  It,  and  cannot 
well  be  made  to  appear  In  the  plaintiff's  case. 
If  any  reasonable  probability  of  negligence 
may  account  for  the  event  by  inference  from 
the  evidence  within  plaintiff's  control,  the 
defendant  should  be  put  to  its  proofs  to  sup- 
ply the  facts  as  to  its  own  conduct,  and  the 
plaintiff  should  not  be  nonsuited  merely  be- 
cause he  has  not  fully  established  those  acts 
of  which  he  can  acquire  knowledge  only  from 
the  defendant  or  those  in  Its  Interest.  In  the 
present  case  there  was  evidence  tending  to 
show  that  the  vat  in  question  was  approxi- 
mately five  years  old;  that  during  all  of  Its 
existence  It  had  been  used  out  of  doors  to 
contain  dlstUlery  slops,  which  frequently  over^ 
flowed  and  came  in  contact  with  the  hoops, 
and  which  also  were  likely  to  percolate 
through  the  wood  and  come  in  contact  with 
the  Interior  surface  of  the  hoops;  that  such 
slops  contained  acids  and  salts  having  the 
effect  to  disintegrate  and  eat  away  Iron  with 
which  they  came  in  contact,  and  that  the  offl- 
eera  of  the  defendant  had  knowledge  of  such 


tendency;  that  painting  of  tiie  woodwork  and 
the  hoops  would  be  a  proper  precantlon 
against  this  result,  whether  from  such  chem- 
icsls  or  from  atmospheric  inflarace,  but 
would  have  to  be  repeated  frequently  to  be 
effective,  certainly  more  than  once  a  year. 
There  was  evidence  tending  to  prove  that  the 
wooden  parts  had  never  been  painted,  and 
that  the  iron  hoops  had  not  been  for  at  least 
two  years  prior  to  the  collapse.  EMdence  al- 
so tended  to  establish  that  the  breakage  was 
due  to  the  eating  away  of  the  hoops;  that 
such  rusting  was  mainly  on  the  Inside  to- 
ward the  tub,  but  that  it  was  also  discover- 
able upon  the  outside  of  the  bands,  and  Tcrb- 
al  testimony  that  in  places  rust  had  eaten 
away  portions  of  the  hoops,  which  were  ex- 
amined by  the  photographer,  Breltwish. 
There  is  also  the  fact  that  the  hoops  did  part 
while  the  tub  was  being  used  according  to 
ordinary  custom,  and  there  was  In  thla  case, 
at  the  stage  when  ts'minated,  entire  absence 
of  proof  as  to  the  ordinary  life  of  vats  of  this 
sort  or  as  to  how  often  the  hoops  needed  to 
be  renewed.  The  evidence  thus  snmmarised. 
If  believed  by  the  Jury,  as  It  might  hare  been, 
although  thrown  In  conflict  in  some  respects 
by  other  testimony,  certainly  tended  to  es- 
tablish that  the  collapse  of  this  vat  was  doe 
to  the  weakening  of  the  hoops  from  natural 
causes,  such  as  might  well  have  been  antici- 
pated, and  by  more  diligence  guarded  against 
by  the  defendant,  and  might  well  have  sup- 
ported an  Inference  of  fact  ttiat  the  conduct 
of  the  defendant  in  permitting  this  condition 
to  develop,  and  in  exposing  the  decedent 
thereto,  was  not  the  care  exercised  under 
such  circumstances  by  peoplevf  ordinary  care 
and  prudence.  In  our  Judgment,  the  order 
of  nonsuit  was  erroneous.  The  defendant 
should  have  been  put  to  Its  proof,  to  rebut 
if  it  could,  the  Inference  of  negligence  result- 
ing from  the  facts  which  the  jury  migbt  have 
found  at  the  time  when  the  motion  was  made. 

2.  Exclusion  of  Evidence,  (a)  The  first 
ruling  complained  of  under  this  dbssificatioD 
was  upon  an  offer  to  prove  a  declaration 
made  by  the  witness  Dordel,  to  the  general 
effect  tliat  he  had  knowledge  of  the  Ae- 
fectlve  condition  of  the  vat  and  hoops.  Dor- 
del  was  an  employ^  of  defendant,  whose 
duty  It  was  to  sell  slops  from  the  tank  to 
customers,  and  to  control  the  manner  of  de- 
livery, 1  e..  in  permitting  customers  to  go  to 
the  place  where  deceased  was  when  Injured. 
The  circumstances  of  the  declaration  were, 
as  related  by  witness  Mrs.  Koepp,  substan- 
tially as  follows:  She  lived  across  the  street, 
less  than  200  feet  from  the  tank,  saw  it 
burst,  and  plaintiff's  decedent  disappear.  Sbe 
ran  downstairs,  out  of  her  house,  and  across 
the  street,  where  she  met  Dordel,  also  going  to 
the  place  of  the  accident,  with  whom  sbe  went 
to  the  place  where  deceased  lay  straggling 
In  the  scalding  liquid.  Dordel  rescued  him. 
and  brought  him  part  way  up  the  bill,  and 
undertook  to  care,  tor  bb^^^Mi^ftl^kaiine  of 
these  transactlofi^'iiW^S^^^W^or  ten 
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minntes  after  the  bursting  of  the  tank,  Dor- 
del  made  the  declarations  sought  to  be  prov- 
ed as  part  of  the  res  gestie.  The  rule  that 
declarations  which  are  part  of  the  res  gestae 
may  be  given  In  evidence  Is,  of  courHe,  fa- 
miliar. It  rests  U[>on  the  theory  that  an 
event  which  Is  relevant  Is  not  complete  un- 
less the  whole  may  be  given.  Including  the 
sf>oken  words  which  constitute  part  of  It 
Such  evidence  Is  deemed  safe  because  of  the 
Improbability  that  utterances  will  he  untrue 
or  fabricated  while  the  mind  of  the  speaker 
is  engrossed  with  the  act  Itself.  The  words 
must  be  part- of  the  event,  and  to  this  end 
they  must  be  so  nearly  concurrent  In  time 
as  to  warrant  belief  that  they  are  spontane- 
ous utterance  of  the  thoughts  Instantly  en- 
gendered by  the  event.  They  must  not  be  In 
the  nature  of  a  narrative  of  the  fact  after 
it  has  fully  transpired,  the  fruit  of  memory, 
or  possibly  of  fabrication  after  opportunity  to 
deliberate.  The  subject  has  been  many  times 
discussed  and  the  rule  applied  In  Wisconsin. 
A  few  of  the  cases  In  this  court  and  else- 
where suffice.  Mack  v.  State,  48  Wis.  271, 
4  N.  W.  449;  Hooker  v.  Railway,  76  Wis. 
542,  547,  44  N.  W.  1085;  Hermes  v.  Railway, 
SO  Wis.  590,  592,  50  N.  W.  684,  27  Am.  St. 
Rep.  09;  Reed  v.  Madison,  85  Wis.  667,  56  N. 
W,  182;  Christiansen  v.  Pioneer  Co.,  92  Wis. 
G49,  053,  66  N.  W.  699;  Bliss  v.  State  (Wis.) 
W  N.  W.  325;  Mullan  v.  PhU.  &  S.  S.  Co., 
78  Pa.  25,  33.  21  Am.  Rep.  2;  Elkins  v. 
McKean,  79  Pa.  493;  Shafer  v.  Tjjcocb,  168 
Pa.  497,  32  Atl.  44,  29  I..  R.  A.  27,4;  L.  &  N. 
Ry.  V.  Foley.  94  Ky.  220,  228.  21  S.  W.  866; 
I.  &  G.  N.  Ry.  V.  Anderson,  82  Tex.  51fl.  519, 
17  S.  W.  1039,  27  Am.  St.  Rep.  902;  Keyser 
V.  Railway,  66  Mich.  390;  394,  33  N.  W.  867; 
State  r.  Murphy,  16  R.  I.  528,  17  Atl.  998; 
Commonwealth  v.  Hackett,  2  Allen,  136,  139; 
Scnn  V.  Southern  Ry.,  106  Mo.  142,  18  S.  W. 
1007;  Jack  V.  InBiuanee  Co..  113  Fed.  49,  51 
C.  a  A.  86. 

We  cannot  agree  with  the  contention  that 
the  declaration  offered  was  after  or  sepa- 
mted  from  the  transaction  c^r  oviMit  under 
consideration;  for  It  was  made,  according  to 
the  evidence,  while  the  victim  was  being 
rescued  and  cared  for,  and  In  the  fall  heat 
and  excitement  of  the  catastrophe.  The 
event  In  band  was  not  alone  the  bursting  of 
the  vat,  but  Included  the  admission  of  dece- 
dent to  the  place  of  peril,  the  sweeping  down 
hUl  of  the  decedent,  bis  struggles,  and  his 
rescue  and  care  at  the  place  of  Injury. 
There  was  not  nearly  so  much  termination 
of  the  transaction  as  In  Bliss  v.  State,  supra. 
It  Is  also  Intimated  by  counsel  in  argument 
that  the  remarks  were  of  the  nature  of  an 
exclamation  of  remorse  over  the  tragedy  such 
as  wonld  spring  naturally  and  spontaneously 
from  a  state  of  mind  momentarily  developed 
by  the  Bl^t  While  we  cannot  know  the  ex- 
act character  of  the  declaration,  It  suffices 
that  the  words  may  have  been  such  as  to  be 
dearly  material  and  unpremeditated.  Being 
spoken,  bowerer.  In  and  as  a 'part  of  a  trans- 


action which  Itself  was  relevant  and  mate- 
rial, the  declaration  was  admissible,  and  Its 
exclusion  error,  from  which  prejudice  must 
be  presumed  unless  the  contrary  clearly  ap- 
pear. Hermes  v.  Railway,  supra.  This  con- 
clusion does  not  rest  on  the  fact  that  Dordel 
was  defendant's  employs  or  agent,  but  that 
he  spoke  as  a  participant  in  the  events. 

(b)  Appellant  also  assigns  error  on  the  ex- 
clusion of  testimony  that  one  Miller,  five 
days  after  the  catastrophe,  on  request  of  one 
of  plaintiff's  attorneys,  pointed  out  to  him 
and  to  a  photographer  certain  hoops  as  the 
hoops  which  had  been  around  the  exploded 
tank;  It  being  claimed  by  appellant  that 
Miller's' act  In  so  doing  was  within  the  scope 
of  his  authority  as  an  employe  of  the  de- 
fendant corporation.  It  appeared  by  the  tes- 
timony of  the  secretary  of  the  company  that 
Miller  "was  chief  engineer  and  superintend- 
ent of  machinery  and  apparatus,  sort  of 
foreman  over  the  mechanics,  engineer,  and 
j  laborers  around  the  yard, — everybody  except 
the  experts.  •  •  •  The  mechanical  part 
of  the  plant,  the  machluery  and  apparatus, 
was  under  the  supervision  of  Mr.  MUler.  He 
was  at  the  head,  but  was  not  manager,  of 
the  business.  •  •  ♦  He  was  next  in  rank 
to  the  general  officers,  except  the  chemist. 
It  was  the  business  of  Mr.  Miller,  and  pos- 
sibly of  Mr.  Wedrlng,  to  see  that  the  hoops 
and  staves  and  material  generally  from  the 
bursted  tank  was  cleared  away  and  taken 
care  of.  His  direction  in  that  regard  would 
be  authorized  by  the  company."  Immediate- 
ly after  the  accident,  he  gave  direction  that 
the  hoops  should  be  removed  to  a  certain 
small  yard,  described  as  hack  of  the  carpen- 
ter shop,  and  that  the  staves  be  otherwise 
disposed  of.  Some  months  later  he  sold  these 
hoops  as  old  Iron.  The  testimony  excluded 
was  that  he,  on  request  of  plaintiff's  attor^ 
ney,  pointed  out  these  hoops,  and  said  they 
were  the  same  which  came  from  the  broken 
tank. 

The  rule  of  law  la  entirety  well  settled  that, 
when  an  agent  Is  vested  with  authority  to 
perform  any  business  for  bis  principal,  bis 
words,  his  verbal  acts,  in  conducting  that 
business,  and  in  relation  thereto,  are  the  acta 
of  the  principal,  and  may  be  proved  as 
against  the  latter.  Hazleton  v.  Bank,  32  Wis. 
34,  48;  Scott  V.  Insurance  Co.,  53  Wis.  238, 
10  N.  W.  387;  Morse  t.  Railway,  6  Gray,  460; 
McGemiess  v.  Adriatic  Mills,  116  Mass.  177; 
Green  v.  Ophir,  etc.,  Co.,  45  Cal.  M2;  Austin 
V.  Chittenden,  83  Vt  553;  Weeks  v.  Barron, 
38  Vt.  420;  Midland  U>r.  Go.  v.  Ereeger.  52 
Mo.  App.  418;  Ayres  v.  Hubbard,  71  Mich. 
594,  40  N.  W.  10;  Richards  v.  Murphy,  1 
Whart.  185;  Baker  T.  Westmoreland  Co.,  157 
Pa.  693,  27  Atl.  788;  Halsey  v.  Lehigh  Y.  B. 
Co.,  46  N.  J.  Law,  26.  34;  Murray  v.  Weber, 
02  Iowa,  757,  00  N.  W.  492;  Cheney  r.  Beaty, 
50  IlL  App.  90;  Toll  Bridge  Co.  v.  Betswortb, 
80  Conn,  380,  891;  Xenia  Bank  t.  Stewart 
114  U.  S.  224,  228,  5 
101;  2  Jones,  Stv.  || 
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especially  applfcable  to  corpora  tlnns,  which 
can  speak  and  act  only  through  agents.  Jns- 
tice  to  the  rights  of  others  requires  that  acts 
of  snch  Intangible  entitles  must  be  significant, 
and  the  basis  for  conduct  by  others,  as  tn 
the  case  of  Individuals.  When,  therefore,  a 
corporation  selects  an  Individual  to  do  an  act 
In  Its  behalf,  the  Individual,  In  doing  that 
act,  1.  e.,  witbin  the  scope  of  his  authority, 
is.  In  legal  effect,  the  corporation  doing  it. 
This,  too,  whether  he  be  one  of  the  highest 
of  general  offlcers  or  a  mere  temporary  em- 
ploye. The  evidence,  quite  without  dispute, 
establishes  that  all  contact  of  the  coiporntloq 
with  these  retired  hoops  was  intrusted  to 
Miller,  as  well  as  control  of  the  place  where 
they  were.  If  the  hoops  were  to  be  identified 
by  the  corporation,  or  to  be  eihiblted  to 
plaintiff's  attorney  or  concealed  from  him. 
Miller  was  obviously  the  officer  to  do  such 
act.  No  one  else  bad  any  such  authority, 
and  no  one  else  had  any  knowledge  on  the 
subject  Surely,  exclusion  of  plalntiif  from 
Inspection  of  the  boops,  or  their  suspicious 
destruction,  if  materia]  against  the  company 
as  suppression  of  evidence,  would  be  prova- 
ble by  acts  of  Miller,  and  ia  such  acts  his 
words  characterizing  them  would  be  alike 
admissible.  There  can  be  no  distinction  be- 
tween such  acts  and  the  contrary  one  of 
permitting  inspectlou.  When  plaintiffs  at- 
torney applied  to  Miller  for  Identification  and 
Inspection  of  the  hoops,  he  applied  to  the 
corporation.  When  Miller  admitted  the  at- 
torney to  the  premises,  and  led  him  to  the 
spot,  the  corporation  was  responding  to  that 
application,  and  when  Miller  declared  those 
the  hoops  desired  the  words  characterized  the 
act;  they  were  Integral  to  it,  and  as  much 
emanated  from  the  corporation  as  did  the  act 
of  admission  to  its  premises.  We  cannot 
avoid  the '  conclusion  that  identification  of 
these  boops  by  Miller  was  admissible  as  evi- 
dence against  the  defendant,  and  exclusion 
thereof  was  error. 

(c)  A  further  assignment  of  error  Is  predi- 
cated on  the  rejection  of  certain  photo- 
graphs taken  four  or  five  days  after  tlie  acci- 
dent, claimed  to  exhibit  the  hoops  which 
came  from  the  broken  vat.  and  which,  if  ad- 
missible, would  have  shown  an  advuncud 
stage  of  decay  and  deterioration,  and  eluci- 
dated the  photographer's  verbal  description 
of  their  condition.  The  court,  In  making 
the  ruling,  declared  his  view,  as  an  original 
proposition,  that  the  identification  was  suf- 
ficient, but  felt  himself  constrained,  by  the 
decision  of  this  court  In  the  previous  case, 
to  hold  the  contrary.  In  this  respect  we 
think  he  was  mistaken.  A  comparison  of 
the  evidence  of  identification  contained  In 
the  printed  case  In  the  former  action  and 
that  now  before  us  shows  a  very  marked 
difference,  not  only  in  the  specific  facts  of 
which  testimony  was  given,  but  also  In  re- 
spect to  the  clearness  and  definlteness  of 
evidence  to  facts  which  were  in  some  de- 
gree suggested  In  the  former  case.  Tlnia,  it 


was  proved,  Babstantlally  Tritbont  <Uq>nte, 
that  the  hoops  taken  from  tbe  tank  wm 
placed  at  the  spot  where  were  the  hoops  pho- 
tographed, and  there  was  no  pretense  that 
they  had  been  moved.  There  was  erldence. 
disputed  It  is  true,  that  no  other  boops  were 
at  that  particular  place,  although  others  were 
scattered  about  In  the  yard  In  the  general 
vicinity.  It  was  also  undisputed  that  the 
hoops  In  question  were  covered  with  the 
grain  or  meal,  which  formed  the  solid  iiart 
of  the  slops;  that  none  of  the  other  old 
boops  which  had  previously  been  thrown  in 
the  same  general  vicinity  had  ajiy  such  grala 
or  meal  upon  them.  The  defendant's  enpi- 
neer.  Miller,  testified  that  tbe  boops  in  ttie 
photograph  looked  like  tbe  hoops  from  tlie 
vat;  also  that  the  hoops  from  the  vat  were 
easily  distinguishable  from  tbe  old  ones  by 
the  fresh  slops  cllDging  thereto  and  by  the 
fresh  appearance  of'  the  inside  surface  of  the 
hoops,  the  rust  thereon  differing  In  appear- 
ance from  that  on  hoops  which  bad  bees 
longer  exposed  to  tbe  weather  on  both  sides. 
With  this  evidence  to  Identify  the  hoops 
which  came  from  tbe  vat,  the  witnesses  who 
took  the  photographs  testified  that  the  hoops 
so  photographed  were  noticeable  by  reason 
of  fresh  slops  adhering  thereto;  that  they 
were  also  distinguishable  from  other  o:d 
iron  by  the  peculiarity  of  the  Inner  surface: 
and  that  there  were  no  other  hoops  In  tbe 
pile  with  those  photographed  which  agrtvJ 
substantially  In  quantity  with  those  whicti 
came  from  tbe  vat  This  state  of  the  erl- 
dence certainly  presents  a  very  strong  caw 
of  Identification,  and  was,  as  we  have  said, 
in  many  respects  differentiated  from  tl.ai 
which  was  reviewed  on  tbe  appeal  in  tbe  for- 
mer case;  we  think  sufficiently  so  differen- 
tiated that  the  trial  court  might  well  bare 
considered  his  judgment  uncontrolled  by  our 
former  decision. 

Tbe  question  of  identification,  as  prelimi- 
nary to  tbe  admissibility  of  the  photographs, 
was,  however,  one  for  the  court,  and  not  pri- 
marily for  the  jury,  and,  so  far  as  It  was  a 
question  of  fact,  the  conclusion  of  the  trial 
court  upon  the  evidence  must  be  given  great 
weight  upon  appeal— substantially  the  same 
weight  as  is  given  that  court's  findings  uiwa 
other  Issues  tried  without  a  jury.  All  of  tbe 
advantages  of  observation  of  witnesses,  un- 
derstanding of  tbe  application  of  testimony 
to  known  facts,  and  the  like,  are  the  same  in 
one  case  as  the  other,  and  only  where  the 
appellate  court  can  say  that  the  identification 
is  established  by  a  very  clear  preponderance 
of  the  evidence  should  it  overrule  the  conclo- 
sion  of  the  trial  court  thereon.  Such  weight 
is  accorded  the  decisions  of  trial  courts  geo- 
ernlly  upon  the  various  questions  of  fact 
arising  as  preliminary  to  a  ruling  upon  com- 
petency of  witnesses  or  admissibility  of  par- 
ticular evidence.  Emery  v.  State,  101  Wii- 
027.  78  N.  W.  145:  Nelson  t.  Insurance  Co, 
71  N.  Y.  453,  461:  Slocoviph' y..  InsutMice  Co, 
lOS  N.  T.  56.  6^.'9i4^i^.V  V^^Won  T. 
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Arnwltie,  42  N.  J.  Law,  451.  458,  36  Am.  Rep. 
527:  Grannlss  t.  Irrin,  39  G&.  22;  GorgaB  t. 
Hertz.  150  Pa.  538,  24  Atl.  756;  Manghan  T. 
Burns'  Est,  64  Yt.  316,  23  Atl.  683;  Jonea  T. 
Tucker,  41  N.  H.  546;  Bain  t.  Walsh,  85  Me. 
108,  26  Atl.  1001:  Page  v.  Page,  15  Pick.  368, 
374;  Walker  v.  Curtis,  116  Mass.  98;  Blair  T. 
Pelbam,  118  Mass.  420;  1  Greenl.  Et.  (15th 
Ed.)  !  425.  In  some  Jurisdictions  It  Is  Inti- 
mated, Indeed,  that  snch  decisions  by  trial 
courts  will  not  be  reviewed  on  appeal,  but 
we  are  not  prepared  to  carry  the  rule  of  con- 
clusiveness further  than  we  have  suggested. 

In  view  of  the  deference  due  to  a  delltier- 
ate  conclusion  by  the  trial  court  as  to  suf- 
ficiency of  the  Identification,  we  might  hes- 
itate, even  In  the  present;  case,  to  overrule 
siicb  conclusion  and  hold  It  reversible  error. 
Resolution  of  the  doubt  on  that  question  Is, 
however,  not  necessary,  as  reversal  must  re- 
sult upon  other  grounds,  and  upon  a  new  trial 
the  positive  Identification  by  defendant's  en- 
gineer may  substantially  vary  the  situation. 

3.  Respondent  urges,  as  justification  for 
the  nonsuit,  insufficiency  of  the  notice  of  In- 
jury required  by  section  4222.  Rev.  St.  1898. 
That  notice  was  signed,  "Llndley  Collins, 
Attorney  for  Claimant,"  described  the  acci- 
dent, and  declared  that  Hupfer  was  Instantly 
killed,  and  that  satisfaction  Is  claimed  by 
Geoiyu  Hupfer,  administrator  of  the  estate. 
It  Is  contended  that  the  notice  must  have 
been  given  by  the  beneflclaries,  the  widow 
and  chUdren,  and  must  notify  the  defendant 
of  a  claim  for  their  damages.  The  suffi- 
ciency of  this  notice  Is  fully  established  by 
Pariah  v.  Eden.  62  Wis.  272.  22  N.  W.  399; 
McKelgue  v.  JanesvIIle,  68  Wis.  50,  31  N.  W. 
298;  Carpenter  v.  Rolling,  107  Wis.  559,  83 
N.  W.  953. 

Judgment  reversed,  and  cause  remanded 
for  a  Dew  trial. 


BOHN  V.  CITY  OF  RACINB. 
;Sapreme  Court  of  Wisconsin.    Oct.  20,  1903.) 

klUNICIPAX.  CORPORATIONa— DEFECTIVE  SIDE- 
WALKS —  IN  JURIES  TO  PEDESTRIANS  —  COH- 
TRIBUTORY  NBQUOBNCE  —  VERDICTS  —  AP- 
PEAL. 

1.  An  order  denying  a  motion  to  set  aside  a 
-erdict  against  defendant,  in  an  action  for  in- 
aries  caused  by  an  alleged  defective  sidewalk, 
uunded  on  a  finding  by  the  jury  that  plaintiff 
vas  gnilty  of  contributory  negligence,  will  not 
JL*  reversed  on  appeal  unless  the  decision  of  the 
rinl  oonrt  was  clearly  wrong. 

Where,  in  an  action  against  a  city  for  in- 
iirios  caused  hy  an  alleged  defective  sidewalk, 
here  wna  erafflcient  light  at  the  time  to  have 
Dallied  plaintiff  to  bave  easily  seen  the  defect 
r  he  had  looked,  and  there  was  no  evidence 
hnt  hia  attention  was  diverted  in  any  way,  and 
Inintiff  was  quite  well  acquainted  with  the 
R<-t  that  work  on  the  walk,  which  caused  the 
efect.  was  going  on  at  that  point,  an  order  of 
hf>  trial  conrt,  refusing  to  set  aside  a  verdict 
nilinK  that  plaintiff  was  guilty  of  contributory 
eslifC^uce,  would  not  be  reversed  on  appeal. 

Appeal  from  Circuit  Conrt,  RadDe  Goiiiit7; 
!.  B.  Belden,  Jn^fc 


Action  by  Andrew  Bohn  against  the  city 
of  Badne.  From  a  judgment  In  favor  of  de- 
fendant plaintiff  appeals.  Affirmed. 

Action  to  recover  for  personal  injuries 
claimed  to  have  been  caused  by  the  Insuffi- 
ciency of  a  sidewalk  In  the  defendant  city 
upon  the  east  side  of  Villa  street  betwetsn 
Fourteenth  and  Fifteenth  streets,  about  80 
feet  north  of  the  latter.   The  defect  claimed 
consisted  of  an  abrupt  drop  In  the  surface  of 
the  walk  of  about  8  inches,  created  by  the 
construction  of  a  new  cement  walk,  from 
Fifteenth  street  north  to  the  point  In  ques- 
tion, higher  than  the  surface  from  there  on, 
which  had  been  partly  prepared  for  a  con- 
tinuance of  the  cement  walk.   It  was  alleged 
that  such  condition  existed  prior  to  the  ac- 
cident for  alwut  two  weeks. 
The  right  to  recover  on  most  of  the  mate- 
j  rial  points  was  put  in  issue  by  the  answer. 
I  There  was  evidence  tending  to  establish  all 
:  the  Issues  in  plalnUfTs  favor.    On  the  Issae 
'■  as  to  plalnUfr's  contributory  negligence  there 
^vas  evidence  to  the  following  effect:  Plaln- 
,  tiff,  when  Injured,  was  about  25  years  of  age. 
i  He  had  always  resided  a  distance  of  about 
two  blocks  from  the  scene  of  the  accident  It 
occurred  between  8  and  9  o'clock  p.  m.,  July 
27,  1902.    He  bad  been  out  walking  for 
!  pleasure  since  about  7  o'clock,  traveling  dur- 
;  ing  the  time  a  llttie  less  than  two  miles.  He 
I  traveled  continuously  after  starting  till  the 
I  accident  occurred  except  a  momentary  atop 
I  at  a  saloon.   It  waa  not  very  dark.  As  he 
I  walked  south  on  the  east  side  of  Villa  street 
:  where  the  surface  bad  been  prepared  for 
\  putting  In  a  cemrat  walk,  the  old  plank  walk 
I  having  been  removed  and  tlie  matoial  lying 
I  about,  when  about  80  feet  ftom  Fifteenth- 
street,  lie  reached  tho  north  end  of  a  new 
cement  walk  that  had  been  constnieted  north 
from  Fifteenth  street   The  surface  of  such 
new  walk  was  about  ^ht  Inches  higher 
than  the  foo^ath  upon  which  he  approached. 
Not  noticing  that  fact  he  collided  with  the 
end  of  the  new  walk,  and  was  thereby  caased 
to  fall  forward  onto  the  hard  surface  there- 
of, with  the  consequences  for  which  he 
I  claimed  compensation.    Villa  street  was  a 
I  much-used  thoroughfare.  Sidewalks  had  ex- 
I  Isted  on  both  sides  thereof  for  many  years. 
':  Plaintiff  was  vwy  familiar  therewith.  Though 
!  he  had  not  traveled  on  such  street  for  some 
time,  he  knew  that  waA  of  laying  c«nent 
walks  had  been  there  In  progress  for  a  con- 
I  sldcrable  period.   It  ms  his  custom  to  pass 
within  sight  of  the  walk  where  he  was  In- 
jured every  working  day  as  he  went  to  and 
from  his  business.    On  such  occasions  he 
often  traveled  on  Fifteenth  street  passing 
I  within  about  80  feet  of  the  scene  of  the  ac- 
cident. He  saw  the  walk  In  question  as  he 
passed  along  one  of  the  streets  Intersecting 
Villa  street  earlier  in  the  evening  of  the  day 
he  was  injured.  There  was  an  arc  light  at 
the  intersection  of  Villa  and  Ftfte^pth  streets 
located  16  or  18  feet  ©T^ffie^fef 
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anotber  at  the  Intersection  of  Villa  aud  Fomv 
teenth  Btreeta  The  bright  surface  of  the 
cement  walk,  together  with  the  lights  from 
the  crossings,  made  the  walk  quite  prom- 
inent. There  were  trees  on  hoth  sides  of  the 
walk,  with  foliage  bo  near  the  sarface  bb  to 
cast  shadows  upon  the  walk  and  more  or  less 
intercept  the  rays  of  light  from  the  crossing 
to  the  point  where  the  accident  occurred. 
There  was  no  evidence  tending  to  show  that 
plaintiff  could  not  have  seen  the  raise  in  the 
walk  had  his  attention  been  directed  to  the 
surface  of  the  ground  In  front  of  him.  There 
was  no  evidence  that  bis  attention  was  lU- 
verted  in  any  way  from  the  appearance  of 
things  in  his  pathway. 

The  Jury  found  in  tavat  of  the  defmdant 
on  the  Issue  of  plaintitrB  contributory  negli- 
gence, but  found  all  others  In  plaintlfTa  favor. 
PlalntifTs  counsel  moved  the  court  to  change 
the  unfavorable  answer  to  one  la  favor  of 
plaintiff,  which  was  denied.  FlalntUTB  coun- 
sel moved  further  for  Judgment  upon  tbe 
verdict  which  was  denied.  A  farther  motion 
was  made  by  plalntUTB  counsel  to  set  aside 
the  verdict  and  grant  a  new  trial,  which  was 
denied.  Judgment  was  thereupon  rendered 
for  defendant,  and  plaintiff  appealed. 

Wallace  Ingalls,  for  appellant  M.  E.  Walk- 
er, for  respondent 

MARSHALL.  J.  (after  stating  the  facta). 
To  the  trial  court  there  was  presented  for 
determination  a  question  as  to  whether  there 
was  evidence  susceptible  of  a  reasonable  in- 
ference that  appellant  on  the  occasion  of  hia 
Injury,  was  guilty  of  contributory  negligence. 
That  question  was  deliberately  decided  In 
the  aftirmative.  The  effect  of  this  appeal  is 
to  challenge  that  decision  as  one  not  only 
wrong,  but  clearly  so.  Powell  v.  Ashland  I. 
&  S.  Co..  98  Wis.  35,  73  N.  W.  573;  Nlcond 
V.  Waenpr.  100  Wis.  67.  72.  81  N.  W.  999. 
As  has  often  been  said.  In  effect.  If  there 
Is  room  for  conflicting  reasonable  Inferences 
on  the  record  as  it  comes  to  us,  as  to  whether 
tbere  was  or  was  not  evidence  tending  to 
establish  contributory  negligence,  a  proper  re- 
gard for  the  deliberate  Judgment  of  the  cir- 
cuit court  should  Incline  us  to  the  view  that 
it  is  right ' 

A  sturly  of  the  evidence  in  the  light  of  ttie 
legal  principle  applicable  thereto  doM  not 
leave  tbe  mind  free  from  reasonable  doubts 
hut  that  It  is  susceptible  of  conflicting  rea- 
:<ii(iahie  inferences  as  to  appellant's  contrlbu- 
hirv  fiiult.  True,  be  bad  a  right  to  assume. 
In  the  aiisence  of  knowledge  to  the  contrary 
iir  any  rin-umstance  reasonably  snfficlent  to 
put  hhn  on  bis  guard,  that  tiie  walk  was 
reoRonably  safe;  but  Just  as  true,  It  was  bis 
duty  to  exercise  ordinary  care  with  his  eyes 
as  well  as  bfs  feet  as  he  proceeded,  and  to 
observe  those  things  affecting  his  personal 
safe^  which  were  open  and  obvious  to  ordi- 
nary attention  to  bis  surroundings.  In  many 
sidewalk  cases  that  might  be  cited  the  plain- 


tiff was  held  guilty  of  contributory  negli- 
gence because  when  be  was  injiured  tbe  ^ 
feet  could  easily  have  been  seen  by  him  iud 
be  observed,  as  persona  ordinarily  do,  his 
pathway  ae  he  proceeded,  and  there  was  no 
evidence  that  his  attention  was  for  tbe  nw- 
ment  diverted.  Uobb  v.  GonnellsvlUe  Bor 
ough,  137  Pa.  42,  20  Atl.  661;  ShaUcross  v. 
Philadelphia,  187  Pa.  143,  40  AtL  818.  In  a 
late  work  treating  on  this  subject  the  law 
IB  stated  thus: 

"A  traveler  is  not  bound  to  give  bis  whole 
attention  to  the  highway  over  which  be  is 
passing,  nor  to  keep  his  eyes  constantly  fix«d 
upon  the  pavement  or  roadbed,  watching  for 
defects;  nor  need  he  look  far  ahead  for  de- 
fects or  obstructions.  Hence  If,  wlille  his  at- 
tentioD  Is  momentarily  diverted,  he  falls  Into 
an  excavation  or  runs  against  ao  obstruction, 
the  presence  of  which  was  not  known  to  hhn, 
he  Is  not  necessarily,  as  a  matter  of  law. 
guilty  of  contributory  negligence,  and  that 
too,  even  though  such  accident  happens  la 
broad  daylight**  WIlUamB,  Mnniclpal  Ua- 
btllty  for  Tort,  S  128. 

That  la  well  supported  by  the  antboriflea 
cited.  It  snggests,  as  will  be  seen,  that  is 
the  circumstances  stated  tbe  Cact  that  the 
defect  is  easily  observable  by  the  ordlnaiy 
use  of  the  traveler's  eyes  as  he  proceeds  li 
snflldent  to  carry  the  case  to  the  Jtity  on  the 
Issue  of  contributory  negligence.  That  if 
because  of  the  opportunity  for  reasonable 
controversy  as  to  whether  there  vas  n-a- 
Bonable  diversion  of  attention.  When  a  de- 
fect in  a  walk  Is  In  plain  sight  of  the  trav- 
eler, and  yet  he  Is  injured  by  it  that  la 
sufficient  to  rebut  the  legal  presnmptfon  In 
his  favor  of  due  care,  and  call  upon  hhn  to 
show  some  reasonable  ^cuse  fbr  not  seeing 
tbe  danger,  substantially  the  same  as  If  he 
knew  of  the  defect  Grites  v.  New  Rich- 
mond. 98  Wis.  55,  73  N.  W.  322;  OoIUus  v. 
JaneavIUe,  111  Wis.  348,  87  N.  W.  241.  lusr 
Of  course,  be  Is  not  absolutely  bound  to  see 
defects  that  are  observable  by  looalng,  any 
more  than  he  Is  bound  to  remember  a  defect 
of  which  he  has  knowledge.  But  he  Is  called 
upon  In  both  cases  to  show  some  reasonabie 
diversion  of  attention  at  the  Instant  of  the 
injury,  and  that  Is  rarely  accompUsfaed  with 
such  clearness  as  to  take  the  Issae  in  re- 
gard to  tbe  matter  from  the  Jury. 

Allying  the  foregoing  to  the  recOTd  before 
us,  a  dedalon  Is  not  difficult  to  reach.  By 
the  aid  of  tbe  photographs  It  aeenos  that 
the  Jury  might  reasonably  have  come  to  flw 
conclusion  that  tb»  defect  in  Questirai  was  so 
promineat  that  appelant  conld  readily  have 
seen  it  had  he  been  looUi^  at  or  pftyfng 
any  attention  to  the  walk  In  front  of  him. 
Bespondent*s  attorney  seems  rather  to  con- 
cede that  In  the  absence  of  evidence  show- 
ing that  It  was  dariE  and  that  by  veaMm  ct 
dense  foliage  on  the  shade  trees  at  the  sides 
of  the  walk,  ra^  of  ll^t  from  the  elecbrle 
lamps  at  the  crosrings ^d  not  .readh  tbe 
place  of  the  a<^^^$^Mi[|^n  conM 
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easUy  hare  been  sem  by  appellant  But  tbe 
evidence  la  by  no  means  either  concIaslTe 
tbat  it  was  80  dark  that  witbout  arUfldal 
Ilgbt  tbe  obstrnction  was  not  obaerrable  by 
ordinary  attention,  or  tbat  tbere  was  no  arti- 
ficial light  effectual  to  dispel  the  dai^ness  if 
that  condition  «lsted.  The  Jury  may  well 
have  come  to  the  conclusion  from  the  evi- 
dence tbat  the  accident  happened  soon  after 
8  o'clock.  Appellant  started  out  on  bis  pleas- 
ure walk  at  7  p.  m.  Traveling  contlDuously 
except  for  a  momentary  stop  at  a  saloon,  he 
proceeded  abqnt  two  miles  before  tbe  acci- 
dent occurred.  A  person  would  go  that  dis- 
tance at  a  very  slow  walk  In  an  hour.  On 
July  27.  1902,  the  sun  did  not  set  till  about 
half  past  7.  So  it  will  be  seen  tbat  tbere 
Is  ground  for  believing  that  there  waa  a  euf- 
flctent  degree  of  twilight  when  tbe  accident 
occurred  to  enable  appellant  to  easily  see 
tbe  end  of  the  walk  as  he  approached  It, 
If  be  had  been  paying  any  attention  to  his 
pathway.  But,  assume  tbat  such  was  not  tbe 
case,— there  la  considerable  evidence  that  the 
street  lights  at  tbe  crossings  made  the  end 
of  the  walk  a  conspicuous  object,  either  by 
the  rays  of  light  reaching  tbe  point  directly 
or  being  reflected  thereto  from  surrounding 
objects.  The  pathway  upon  which  appellant 
approached  the  cement  walk  was  black.  Tbe 
surface  of  the  cement  walk  was  white.  The 
contrast  between  the  two  surfaces  was  so 
great  that  tbe  Jury  might  very  reasonably 
have  come  to  tbe  conclusion  tbat  there  was 
sufficient  light  to  render  tbe  end  of  the 
cement  walk  plainly  visible.  In  addition  to 
all  tills  there  Is  an  entire  absence  of  evi- 
dence tbat  appellant's  attention  was  diverted 
in  any  way,  while  there  Is  much  evidence 
tbat  he  knew  quite  well  the  fact  that  the 
work  of  putting  down  new  cement  walks  on 
the  street  bad  been  in  progress  for  a  long 
time,  that  a  new  walk  bad  been  partly  laid 
between  Fourteenth  and  Fifteenth  streets 
commencing  at  Fifteenth  street,  upon  which 
he  was  trareling,  and  that  he  must  neces- 
sarily reach  it  l)efore  arriving  ut  Fifteenth 
street  He  had  passed  in  plain  view  of  the 
whole  situation  many  times  prior  to  the 
accident,  tbe  last  time  being  on  the  day  of  the 
occurrence.  In  view  of  all  we  lutve  detailed, 
It  would  seem  tbat  the  trial  court  had  good 
ground  for  holding  that  there  was  evidence 
In  the  case  tending  to  prove  that  appellant 
heedlessly  walked  into  the  danger,  and  that 
bis  fault  in  so  doing  contributed  proximately 
to  tbe  result  for  which  compensation  was 
sought 

It  must  be  remembered  that  the  issue  of 
contributory  negligence  is  peculiarly  one  for 
the  jury;  that  Is,  tliat  tbe  cases  are  ex- 
ceptional where  it  can  be  said  as  a  mat- 
ter of  law  either  tbat  tbe  plaintiff  was  or 
was  not  guilty  of  contributory  fault  There 
are  a  few  exceptions  where  rules  of  law 
supply  a  certain  test;  but,  generally  speak* 
ing,  tbe  test  Is  the  judgment  of,  tbe  Jury, 
from  tbelr  conception  of  wliat  ordinary  care 


would  require  under  the  mine  or  similar 
circumstances.  So,  it  Is  generally  dlfflcnlt  to 
determine  wbettaer,  from  any  given  state  of 
facts,  reasonable  conflicting  Inferences  of 
fact  can  or  cannot  be  drawn.  We  are  not 
prepared  to  say  tliat  the  effect  of  the  trial 
judge's  decision  in  this  case  need  be  taken 
account  of  in  coming  to  a  conclusion  tbat 
the  judgment  should  be  affirmed;  but  if  we 
Were  to  arrive  at  that  point,  certainly  tbere 
Is  sufficient  doubt  as  to  tbe  right  of  the  mat- 
ter tbat  snob  decision  should  be  deemed  con- 
trolling. 
The  Judgment  la  affirmed. 


BABTON  V.  BBULBT. 

(Supreme  Court  of  WiBCOUsio.    Oct  20.  1908.) 

ASSAULT— EVIDONCB— OTHER  LIKE  0FPEN8BS 
—CHARACTER  FX}R  CHASTITY— WITNBSSBS— 
CONTRADICTION  —  IMMATERIAL  ISSUE  —  IN- 
TEREST —  TRIAL  —  CROSS-BXAHINATIOH  — 
MISCONDUCT  OP  ATTORNEY. 

1.  In  ao  action  for  assault,  evidence  of  con- 
tradictory Btatemeota  by  a  witness  out  of  court 
as  to  wliether  he  was  not  married  to  plalntllTs 
daughter  was  loadndssiUe  as  impeadiinK 

dence. 

2.  Such  evidence  waa  hearsay,  and  inadmls- 
aible  for  the  purpose  of  proving  the  fact  of 
marriage  to  show  fritness'  interest  in  the  case. 

3.  where.  In  an  action  for  assault  on  a  fe- 
male, the  court  permitted  evidence  attaeliinE 
her  character  on  the  subject  of  morality  and 
chastity,  both  by  proof  of  repntation  and  by 
specific  acts  of  nnchastity  and  lewd  conduct, 
evidence  that  on  certain  occasions  plaintiff  had 
purchased  beer  was  properly  excluded  as  too 
remote. 

4.  Where,  In  an  action  for  assanlt  on  a  fe* 
male,  plaintifTs  counsel  was  permitted,  over 
objection,  to  ask  defendant  on  cross-examina- 
tion several  questions  as  to  his  having  made 
various  ^milar  assaults  on  other  women  In  the 
past,  and  questions  tending  to  show  insults  and 
indecent  proposals  maae  by  the  defendant  to 
other  women,  which  plaiotiETs  counsel  did  not 
expect  defendant  wonld  admit,  and  which  he 
had  no  expectation  of  being  able  to  prove,  such 
conduct  was  reversible  error. 

6.  In  an  action  for  assanlt  on  a  female,  evi- 
dence concerning  plaintiffs  character  and  repu- 
tation for  chastity  was  material  as  l>earinK  not 
only  on  the  probalHlity  of  the  assanlt  bring 
committed  upon  her,  but  also  on  the  qnestion 
of  damages. 

Appeal  from  Circuit  Oour^  GlaA  Oounty; 
James  O'Neill,  Judge. 

Action  Emma  J.  Barton  ftgalnst  B. 
Bruley.  From  a  Judgment  In  favor  of  plain- 
tiff, d^endant  appeals.  Beversed. 

Action  for  damages  for  an  assault  Plaln- 
tur  charged  that  on  an  occasion  when  she 
went  to  defendant's  office  to  collect  an  order 
on  him  he  seized  ber  In  bis  arms,  kissed  her, 
and  solicited  sexual  Intercourse,  which  was 
refused,  and,  after  obtaining  the  money  for 
which  she  went  departed.  Defendant  de- 
nied everything  of  tbe  transaction  except  her 
coming  to  his  office  and  collecting  the  money. 
There  were  no  other  witnesses  of  the  trans- 
action.   Considerable  testimony  ms  Intro- 
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duced  Impeacblag  plalctiflTa  reputation  both 
for  morality  and  chastity  and  for  veracity. 
The  Jury  returned  a  verdict  of  J500  compen- 
satory damages  and  $1,000  punitory  dam- 
agea,  which  latter  element  was  cut  down  by 
the  trial  court  to  $100,  and  plaintiff  required 
to  remit  the  excess,  which  she  did.  From 
judgment  for  the  remaining  fGQO,  defendant 
appeals. 

Obas.  F.  Grow  and  J.  R.  &  C.  R.  Sturde- 
vant,  for  appellant.  Dayton  S.  Cook,  for  re- 
spondent 

DODGB,  3.  (after  sUtlng  the  facts).  1. 
The  ftrst  error  Is  assigned  upon  the  exclusion 
of  certain  evidence.  A  witness  (H.),  having 
testified  for  the  plaintiff,  was  asked,  both  to 
aCFect  his  credibility  and  show  interest, 
whether  he  was  not  married  to  the  [riatntiff's 
daughter,  and  on  denial  was  asked  whether 
he  bad  not  stated  to  one  Cunningham  that  he 
was  so  married.  Defendant  offered  to  prove 
by  Cunningham  that  H.  did  state  to  him  that 
he  was  married  to  plaintiff's  daughter,  which 
was  excluded.  In  this  ruling  there  was  no 
error.  The  testimony  of  Cunningham  was 
not  admissible  as  impeaching  evidence  pure- 
ly, for  it  Is  never  admissible  to  attempt  to 
Impeach  a  witness  by  showlag  contradictory 
statements  out  of  court,  having  no  relevancy 
to  any  of  the  issues  in  the  case.  3  Jones,  Ev. 
§  847;  Kaine  v.  Trustees  of  Village  of  Omro, 
49  Wis.  371,  373,  5  N.  W.  838.  This  Is  on  the 
principle  that  the  Jury  are  not  at  liberty  to 
reject  the  evidence  of  a  witness  because  he 
may  have  willfully  swom.  falsely,  unless  such 
willful  telse  swearing  were  to  some  fact  ma- 
terial to  the  issues  on  trial.  Neltha  could  ; 
the  erldence  be  admissible  to  prove  the  fact  i 
of  maniage,  although  *tbat  fact  might  have 
borne  upon  the  witness'  Interest  and  impar- 
tiality. If  the  fact  of  marriage  might  be 
proved  for  that  purpose— as,  indeed,  the  court 
ruled  It  might— it  must  be  proved  by  direct 
evidence,  and  not  by  mere  hearsay,  or  ad- 
missions of  those  not  parties  to  the  action. 
Defendant  could  no  more  xwove  this  fact  by 
hearsay  than  any  other. 

2.  Defendant  made  two  offers  by  different 
witnesses  to  prove  that  on  certain  occasions  , 
plaintiff  had  purchased  beer.  T3ie  admEssI-  | 
blllty  of  such  evidence  Is  now  asserted  aa  i 
tending  to  show  bad  character  of  plaintiff. 
The  court  allowed  her  charact«  to  be  at- 
tacked upon  the  subject  of  morality  and  chas- 
tity, both  by  proof  of  reputation  and  by  any 
specific  acts  of  unchastlty  or  lewd  conduct, 
but  ruled  that  the  purchase  of  beer  was  too 
remote.  In  tills  respect  we  think  the  court 
was  right  While,  perhaps  it  may  be  legiti- 
mately argued  that  women  of  loose  morals 
and  promiscuous  habits  with  men  are  fre- 
quently addicted  to  the  use  of  intoxicants,  the 
converse  Is  not  necessarily  true— that  the  pur^ 
chase,  or  even  the  use,  of  Intoxicating  liquors, 
Is  proof  of  Immorality  in  other  directions. 
Such  acts,  to  say  the  worst,  are  ambiguous, 


and  the  line  of  demarcation  between  them 
and  quarrelsome  habits,  use  of  vltiqierativc 
language,  and  many  other  acts  even  leas  sug- 
gestive, could  not  be  logically  drawn.  No 
case  is  cited  to  us  which  authorizes  the  Idea 
that  a  plaintiff  may  be  assailed  In  court  by 
proof  of  every  fact  derogating  from  the  high- 
est degree  of  modesty  of  demeanor  or  pro- 
priety. The  Inquiry  at  the  most  cannot  ex- 
tend beyond  acts  of  lewdness  which  quite 
necessarily  evince  looseness  in  sexual  morals. 
Ketchbigman  v.  State,  6  Wis.  426,  431;  Wat- 
ry  V.  Ferber,  18  Wis.  600,  86  Am.  Dec.  789; 
Gulerette  v.  McKInley,  27  Hun,  320. 

3.  The  next  error  assigned  Is  so  closely  afr 
Bociated  with  one  of  the  grounds  for  the 
motion  for  new  trial  that  the  two  can  best 
be  considered  together.  The  defendant,  npoa 
cross-examination,  was  asked  whether  be  haJ 
been  divorced  from  his  wife,  which,  beic? 
objected  to,  was  withdrawn;  btit  anotl^r 
question  was  put,  so  worded  as  to  bring  out 
the  fact  of  a  prior  divorce.  That  was  follow- 
ed by  the  question:  "Have  yon  ever  commit- 
ted an  assault  of  this  kind  before?"  wbi<-:i 
being  answered  "No,  sir."  a  motion  was  made 
to  strike  it  out,  and  overrnled  by  the  court. 
Another  question:  "Did  you,  somewhere  ;d 
the  neighborhood  of  ten  years  ago.  make  an 
assault  of  tbe  character  of  the  assault  here 
on  on  the  streets  of  NelllsvlIIe?"  Ob- 
jected to  for  the  reason,  stated  by  the  court, 
that  "ten  years  ago  Is  very  remote."  Again: 
"Q.  Did  yon.  some  few  years  ago,  while  yon 
were  not  living  with  your  wife,  make  an  in- 
decent assault  upon  a  Mrs.    In  your 

own  store,  and  keep  her  in  your  back  room  ai: 
night?*'  Answered,  "No,  sir;"  the  court  de- 
clining to  rule.  Again:  "Q.  Can  you  ex- 
plain the  reason  why  that  night  af  tor  night, 
after  dark,  during  the  time  you  were  there  Id 
Cadott  and  immediately  preceding  the  time 
of  this  alleged  assault,  you  were  seen  coming 
from  your  otUce  after  dark  on  one  road  and  a 
woman  coming  down  another  road  from  the 
direction  of  your  office  at  the  same  time" 
An  objection  was  sustained  because  not  cross- 
pxamlnation,  and  because  tbe  defendant's 
character  was  not  in  Issue.  Again:  "Q.  As 
a  matter  of  fact,  It  has  been  yonr  practice, 
has  it  not,  Mr.  Bruley,  for  the  past  three  or 
four  years,  to  insult  and  make  indecent  pro- 
posals to  every  woman  where  an  oppoitnnity 
was  presented?  Is  that  not  a  fact?"  Objec- 
tion overruled.  Answered,  "No."  "Q.  How 
many  times  have  the  police  force  of  the  city 
been  called  down  to  your  house  here  in  tbe 
last  two  years  to  protect  your  family  against 
your  assault?"  to  vhldi  objection  was  sus- 
tained. Nothing  is  better  settled  than  thst 
the  commission  of  one  assault  cannot  be  es- 
tablished by  commission  of  others,  and  thiit 
In  a  civil  action  for  an  assaolt  such  as  tb:^ 
the  defendant's  character  Is  In  no  wise  in 
Issue.  Fossdahl  v.  State,  8D  Wis.  482.  fa 
N.  W.  185;  Paulson  v.  State  (Wis.)  94  N.  W. 
771,  774;  1  Jones.  Br.  |  147.  On  Ow  other 
hand,  no  imleYv^f^^^^jf^^^  have 
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wdglit  witb  Qie  OEdlnary  Jury  than  that  the 
■cciued  bas  done  Blmllar  acts  on  other  occa- 
siona.  See  PaalBtm  t.  Stat^  supra.  Now, 
□pon  the  trial  nnder  consideration,  obviously 
this  rule  of  law  was  Ignored  twice  by  the 
M>urt  in  Bpedflc  overmling  of  objections  to 
inch  qnestlons.  This  error  must  reverse,  un- 
C8S  we  can  ear  with  reasonable  certainty 
:hat  It  could  not  have  worked  prejudice. 
Vere  tboe  a  single  question,  although  border- 
ng  on  tbl8  forbiddoi  territory,  which  might 
lave  been  asked  In  good  faith,  and  as  to 
vhlch  tbe  court  might  merely  have  made  a 
Qistaken  ruling,  we  might  think  that  the 
egative  answer  of  the  witness  was  enough 

0  exdade  the  pi-obablllty  of  prejudice;  but 
he  conduct  here  of  the  plaintiff's  attorney 
•as  such  as  to  exclude  any  palliation  of  this 
rror  of  tlie  court,  or  to  permit  us  to  do  other- 
rise  than  condemn  most  distinctly  that  con- 
Qct.  Here  question  after  question  was  put 
y  tbBt  attorney,  which,  of  course,  he  knew, 

answered  at  all,  would  be  answered  in  the 
sg&tiTe,  and  some  of  wliich  were  so  vague 
id  indefinite  as  to  make  certain  that  he  had 

1  expectation  of  proving  any  such  fact,  even 
tie  migbt  have  hoped  that  tbe  trial  court 

ould  permit  him  to  attempt  it  But  one  In- 
rence  Is  warranted  by  such  conduct,  and 
at  Is  that  tbe  plaintiff's  attorn^  was  seek- 
g  to  insidiously  propagate  In  the  minds  of 
e  Jury  a  l>elief  that  such  facts  did  exist, 
id  might  be  proved,  but  for  technical  legal 
JectlODS,  and  to  gain  beneflt  from  the  sns- 
;lon  and  the  antagonism  toward  the  defend- 
t  likely  to  arise  from  a  belief  that  he  was 
habitual  debaucher  of  women.  Such  con- 
ct  Is  not  worthy  of  members  of  a  profes- 
lu  devoted  by  their  oaths.  If  by  no  other 
itrlctlon,  to  aiding  courts  In  promotion  of 
«tice.  It  never  should  pass  wltiiout  cou- 
oanation  and  disapproval,  though  not  al- 
lya  la  its  effect  so  obvious  as  to  make  nec- 
lury  reversals  of  Judgment  Similar  con- 
::t  baa  been  diaracterlzed  by  this  court  In 
uncertain  terms  in  Buei  v.  State,  104  Wis. 
%  1S5.  80  N.  W.  78;  McNamara  v.  Mc- 
mara,  108  Wis.  613.  84  N.  W.  901;  Good- 
1  V.  State,  114  Wis.  318.  323,  00  N.  W. 
Under  the  rule  of  such  cases,  we  can- 
sustain  a  Judgment  founded  upon  a  ver- 
t  which  may  well  bave  resulted  from  such 
:oonduct  of  counsel  and  oroneous  rulings 
:i2e  trial  court  as  bere  described. 
.  Brror  Is  assigned  upon  certain  instruc- 
ts whl<di  substantially  informed  the  Jury 
t  pialntiirs  character  and  reputation  for 
stity  were  material  as  bearing  upon  the 
t>ablllty  of  tbe  assault  being  committed 
EB  lier.  It  Is  not  contended  that  there  Is 
error  in  what  was  said,  but  tbat  the 
tbasis  of  the  materiality  of  sucb  evidence 
ne  point  Impliedly  excluded  its  relevancy 
a  any  other;  and  It  is  now  urged  that  It 
:  also  material  as  bearing  upon  tbe  ques- 
of  damages.  This  contention  Is  un- 
itedly well  founded.   B          v.  I  , 

."Vis.  372.  94  Am.  Dec.  604;  Plummer  t. 
06N.W.-52 


Johnsen,  70  Wia.  181,  85  N.  W.  384;  Candrlan 
V.  Miller,  98  WlB.  164.  78  N.  W.  1004.  We 
shall  not  however,  deem  it  necessary  to  de- 
cide whether  the  omission  of  this  further 
idea.  In  absence  of  any  request  by  appellant's 
attorney  to  challenge  the  court's  attention 
thereto  at  a  time  when  It  might  bave  been 
corrected,  would  of  Itself  work  a  reversal, 
since  tbat  result  follows  from  other  grounds. 
We  agree  with  couns^  for  appellant  that  an 
omission  did  occur,  which  doubtless  will  dot 
be  the  case  upon  another  trial.  It  Is,  how- 
ever, due  to  the  trial  court  tbat  counsel 
should  promptly  make  known  any  desire  for 
further  ampilflcation  upon  any  subject.  In- 
deed, it  has  been  said  tbat  his  failure  to  do 
so  will  be  omstrued  Into  such  a  waiver  that 
he  cannot  upon  appeal  be  heard  to  assign 
error. 

6.  Error  is  assigned  for  the  failure  of  the 
court  to  set  aside  the  verdict  for  want  ot 
evidence  to  support  It,  amongst  other  things. 
This  we  cannot  sustain.  The  plaintiff  and 
I  defendant  were  squarely  antagonized  to  eacb 
i  other  as  to  the  principal  event  while 
I  other  drcomstances  as  well  as  Impeaching 
;  evidence  might  well  have  warranted  tbe  Jury 
j  In  discrediting,  In  whole  or  in  part,  plaintiff's 
I  testimony,  still  that  was  distinctly  a  question 
i  within  the  Jury's  province,  and  we  cannot 
:  say  that  discretion  was  abused  by  tbe  trial 
i  court  In  refusing  to  set  aside  their  conclusion 
j  thereon.  Tbe  court  should,  however,  npon 
j  the  motion  to  set  aside  the  verdict,  have  con- 
!  sidered  tbe  misconduct  of  plaintiff's  attorney 
;  In  cross-examination  of  tbe  defendant  taere- 
I  inabove  referred  to,  and  on  that  ground  bave 
j  awarded  a  new  trial.  That  conduct  went  not 
I  only  to  questions  of  damage,  wherein  it  might 
I  well  have  been  inflammatory,  bat  also  to  vll- 
I  Iflcatlou  of  tbe  defendant,  and  must  have 
I  aided  to  discredit  bis  testimony  before  the 
I  jury. 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial. 


HINQENOLDtJS  v.  ABRESCH  et  al. 

(Supremo  Court  of  Wisoonsin.    Oct.  20,  1903.) 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS— 
ASSIGNEE'S  BOND— ACTION— DISCHARGE  OF 
ASSIGNEE  —  REDELIVERY  OF  PROPERTY  — 
MANAGEMENT  OF  ESTATE— DEBTS— RBLBASB 
OF  SURETIES. 

j      1.  Rev.  St  ISOS,  S  9S0,  requiring  plaintiff  In 
I  an  actiOQ  against  any  otHoer  and  the  sureties 
j  on  his  bond  to  file  security  for  costs,  does  not 
I  apply  to  an  action  on  a  bond  given  by  an  as- 
i  rignee  l^or  benefit  of  creditora. 
I     2.  The  statutea  requiring  the  filing  of  claims 
I  against  insol-rents  do  not  relate  to  a  claim  for 
iiR  indebtedness  incurred  by  an  assignee  on 
behalf  of  the  estate  after  the  assignment  to 
him  for  tbe  benefit  of  creditors. 

8.  Where  an  assignee  for  creditors  bas  filed 
his  petition  riiowing  tbat  ail  creditors  wtio  had 
filed  claims  had  filed  releases,  and  secured  ao 
order  of  court  discharging  him  on  condition  tbat 
the  assignor  pny  all  costs  and  expenses,  and 
the  SHsignee  redelivered  the  property  without 
bia  having  paid  a  debt  incnrred  by  him  bi  Jiis, 
management  ot  the  propBt$rieanylu:tfMC|D2tlBL 
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cover  for  such  debt  on  hi»  bond  was  Dot  a  col- 
lateral attack  on  tbe  order  of  discharge,  and 
was  maintainable. 

4.  The  action,  being  for  damages  for  Tiolation 
of  the  order,  was  properly  brought,  and  the 
rented;  was  not  by  an  application  under  Rev. 
St.  i  28^  anthorizing  the  court  or  judge 
to  "relieve  a  party  from  an  order"  made 
through  mistake  or  inadvertence. 

5.  Where  an  order  discharged  an  assignee  for 
creditors,  and  authorized  him  to  redeliver  the 
property  to  the  assignor  on  bis  pacing  costa 
:iDd  expenses,  and  the  aaadgnee  redelivered  the 
property  without  paying,  or  having  the  assignor 
yiiy,  a  debt  incurred  in  the  management  of  the 
eKtate,  the  order  did  not  discbarge  the  assignee 
from  liability  on  his  bond. 

6.  The  creditor,  by  Sling  his  claims  In  bank- 
ruptcy proceedings  afterT\-ard8  brought  by  the 
aasignor,  did  not  lose  his  right  to  proceed  there- 
for against  the  assignee  and  £he  sureties  on  his 
bond. 

7.  The  action  being  for  a  violation  of  the  con- 
ditional order  for  redelivery,  it  was  immaterial 
thnt  the  sureties  on  the  assignee's  bond  might 
not  be  liable  for  debts  incurred  in  management 
of  tbe  estate. 

8.  Rev.  St.  1898,  8  1700,  makes  the  expense 
of  executing  an  assignment  for  creditors  a  pre- 
ferred charge  on  tbe  assigned  property.  Sec- 
tion 1701  provides,  on  certain  conditions,  for  a 
redelivery  of  the  property  to  tbe  assignor,  on 
proof  of  payment  of  claims  and  of  costs  and 
expenses.  Beld,  that  section  1701  was  not 
alone  for  the  protection  of  the  assignee,  but 
also  protected  those  who  dealt  with  him:  and 
where  he  redelivered  the  property  wtthont 
obeying  tbe  condition  of  tbe  order  requiring  the 
assignor  to  pay  costs  and  expenses,  creditors 
who  had  dealt  with  the  assignee  might  bring 
an  action  on  his  bond. 

9.  Where  plaiotiff,  who  sold  goods  on  credit 
to  the  assignee  of  an  insolvent,  who  was  man- 
aging the  estate,  on  being  notified  that  the 
assignee  had  released  tbe  trust  property  to  the 
assiguor,  accepted  in  lieu  thereof  an  indemnity 
bond  of  the  assignor,  be  thereby  assented  to 
the  release  of  the  property. 

10.  The  assent  to  the  release  of  the  property 
without  the  consent  of  tbe  sureties  on  the  bond 
of  the  assignee  operated  to  release  them  for 
liability  for  the  claim. 

Appeal  from  Circuit  Court,  Milwaukee 
County;  Warren  D.  Tarrant,  Judge. 

Action  by  Oabe  lUngenoldus  against 
Charles  Abresch  and  others.  From  an  order 
orerrnllng  a  demurrer  to  the  complaint,  de- 
fendants appeal.  Reversed. 

Action  on  an  assignee's  bond,  In  tbe  name 
of  the  clerk  of  tbe  circuit  court  for  Mil- 
waukee county,  for  the  benefit  of  the  credit- 
ors of  the  assignee  and  the  assignor.  May 
10,  1897,  George  Schweicbhart  made  an  as- 
Bignment  of  his  property  In  due  form  for  tbe 
.benefit  of  his  creditors  to  Paul  C.  Biersach. 
Tbe  bondsmen  of  the  assignee  were  Charles 
O.  Manegold  and  Charles  Abresch.  There 
was  an  informality  In  tbe  bond  in  that  It  ran 
to  the  state  of  Wiscoosln  as  obligee  instead 
or  the  clerk  of  the  circuit  court  for  Milwaukee 
county.  Tbe  property  that  came  to  tbe 
bands  of  the  assignee  was  of  the  value  of 
about  $35,000  and  included  a  factory  for  put- 
ting up  various  kinds  of  mineral  and  carbo- 
rated  waters.  The  court  having  supervision 
of  the  execution  of  the  trust  authorized  the 
asslKuee  to  continue  operating  the  factory, 
which  he  did,  and  in  so  doing  incurred  an  In- 


debtedness to  C.  F.  Leng  of  f 1.563.23  for  bot- 
tles between  May  10  and  October  1,  189T. 
$812.05  thereof  remains  unpaid.  Tbe  asslgow 
made  a  profit,  by  continuing  the  bnainess.  ti 
$2,135.67.  October  2,  1887,  tbe  time  having 
expired  for  creditors  to  file  claims,  upon  tbe 
petition  of  the  assignee,  assented  to  by  tl» 
assignor,  showing  that  all  creditors  who 
filed  claims  had  filed  releases  of  tbe.  same  hi 
the  ofilce  of  the  clerk  of  the  circuit  court  for 
Milwaukee  county,  an  order  was  entered  dis- 
charging tbe  assignee  and  requiring  him  t9 
deliver  all  property  in  bis  hands  as  such  as- 
signee to  the  assignor  on  condltioD  of  tbe 
latter  paying  tbe  fees  and  expenses  and  costs 
of  court  Thereupon  tbe  trust  property  wu 
delivered  to  tbe  assignor  without  his  fint 
paying  tbe  indebtedness  to  Leng,  who  wu 
not  informed  of  the  transfer  till  December 
28.  1888,  when  the  Information  In  that  regaid 
came  to  him  accompanied  by  an  assoriDce 
from  the  assignee  that  the  assizor  had  as- 
sumed and  agreed  to  pay  such  indebtedses 
and  given  a  bond  to  Indemnify  the  fonna 
against  liability  on  account  of  hia  baviie 
parted  with  the  trust  property  in  advance  U 
payment  being  made.  January  10,  1900. 
Schweickhart  filed  his  petition  in  bankruptcy 
in  the  United  States  court  for  tbe  Eastfrn 
district  of  Wisconsin,  and  such  proceeding 
were  subsequently  takep  in  that  regard  that 
Leng  filed  in  such  court  a  claim  for  the  afore- 
said Indebtedness  against  the  banknqpt,  and 
received  thereon  p  dividend  of  $12.50:  that 
being  tbe  full  amount  recoverable  In  sudi 
proceedings.  The  only  recourse  of  Leng  and 
others  to  whom  Biersach  became  indebted  u 
assignee  and  failed  to  pay  or  require  tbe  as- 
signor to  pay  before  returning  the  assignal 
estate  to  him,  is  upon  tbe  assignee's  bond. 

All  the  aforesaid  facts  were  set  forth  is 
the  complaint  as  a  cause  of  action,  whict 
Leng  was  entitled  to  prosecute  In  the  name 
of  the  proper  obligee  In  the  assignee's  bond, 
against  the  obligors.  (The  prayor  for  reli^ 
among  other  things,  was  for  the  substitution 
of  the  clerk  of  the  circuit  court  for  HUwia- 
kee  county  as  obligee  in  the  bond  in  place  of 
the  state  of  WIbcodbIq.  Defendant  Abresd 
demurred  to  the  complaint  for  Insuffidencj 
and  the  demurrer  was  overruled.  He  ip- 
pealed  from  the  order  accordingly  mtend. 

Louis  O.  Bohmricb*  toe  appellants.  E.  J- 
Henning  (Kannebras  A  Oodmns,  of  coaueh. 

for  respondent. 

MARSHALL,  J.  (after  stating  the  flicts*. 
The  major  part  of  appellant's  propositions 
to  support  the  claim  that  the  coort  erred  is 
overruling  the  demurrer  do  not  seem  to  csQ 
for  extended  discussion.  We  will  refer  t« 
them  briefly. 

It  Is  said  that  the  complaint  falls  to  sbov 
performance  of  the  condition  precedent  at- 
ated  by  section  986,  Rev.  St  1898.  That  rer 
ulates  procedure  in  the  enforcement  of  oA- 
dal  bonds,  not  such  as  Oie  one  inrpjTed  hHC 
Digitized  by  VoOOy  It 
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It  iB  further  said  tbat  the  complaint  failB 
to  show  that  plaintlCf  complied  with  the  stat- 
utes in  regard  to  the  filing  of  claims  hy  cred- 
itors of  InsoiTents.  Thia  was  not  such  a 
claim.  The  indehtednesa  accrued  after  the 
assignment  hy  contract  with  the  aaslgnee. 

The  next  suggestion  la  that  the  complaint 
shows  that  the  assignee  was  by  order  of 
the  court  discharged  from  all  obligations  as 
assignee  to  the  creditors  of  the  assignor,  for 
any  money  or  property  that  came  to  blB 
hands,  and  that  the  order  cannot  be  collater- 
ally attacked.  We  perceive  do  attempt  to  at- 
tack the  order  collaterally  or  otherwise.  This 
suit  is  not  to  enforce  the  rights  of  a  creditor 
of  the  assignor,  but  those  of  a  creditor  of 
the  assignee  having  a  right  to  a  Uen  upon  the 
assigned  property,  which  the  assignee.  In 
breach  of  his  duty  and  of  his  bond,  has  ren- 
dered valueless.  The  court  expressly  pre- 
served that  right,  In  tbat  It  ordered  that 
the  expenses  of  executing  the  trust  should 
be  paid  by  the  assignor  as  a  condition  preced- 
ent to  tbe  trust  property  being  restored  to 
bim. 

Tbe  next  point  made  Is  tliat  Leng's  remedy 
was  under  section  2832,  Rev.  St  1898,  for 
relief  from  ttae  order.  The  answer  to  tbat  i» 
that  he  does  not  seek  or  want  relief  from 
the  order.  What  be  seeks  is  to  recover  his 
damages  for  a  violation  of  tbe  order. 

Then  it  Is  suggested  tbat  the  order  dis- 
charged the  principal  and  that  such  drcnm- 
atance,  upon  familiar  prlnc^les,  discharged 
tbe  surety.  The  trouble  with  that  Is  tbat 
the  principal  was  not  discharged  uncondi- 
tionally. He  was  required  to  retain  posses- 
sbin  of  ttae  property  till  payment  by  the  aa> 
signor  of  the  expenses  of  executing  ttae 
trust  That  he  failed  to  do,  and  it  is  for 
such  failure  as  indicated,  that  Leng  com- 
plains. 

Further,  it  Is  said  that  by  Leng's  filing  bis 
claim  in  the  bankruptcy  proceedings  instl- 
tnted  by  SctawelcUiart  he  elected  to  rely 
upon  the  letter's  liability,  a&d  so  discharge 
the  assignor.  Ttae  rule  Invoked,  it  will  readi- 
ly be  seen,  has  no  application,  since  tbe  en- 
forcement of  the  claim  against  Scbwelckbart 
as  regards  tals  personal  liability,  was  perfect- 
ly consistent  wltt  taoldlng  the  assignee  like- 
wise bound.  Upon  the  facta  alleged  there 
was  ttae  situation,  often  met  with,  of  a  con- 
tract made  by  one  person  with  anottaer  for 
tbe  benefit  of  a  third  person,  ttae  latter  be- 
Ing  a  (^editor  of  ttae  former  and  ttae  ben^t 
to  flow  to  such  third  person  being  satisfac- 
tion of  the  first  person's  Indebtedness  to  him. 
Tbe  beneficiary  In  such  circumstances  can 
assent  to  and  sue  on  the  contract  made  for 
bis  use  without  prejudice  to  tbe  contractual 
liability  of  the  original  debtor  till  the  actual 
discbarge  of  tbe  debt  Stltes  v.  Thompson, 
08  Wis.  S29,  S31,  78  N.  W.  774;  Kuhl  v.  a 
ft  N.  W.  B.  Co.,  101  Wis.  42,  57, 77  X.  W.  156. 

It  Is  further  suggested  tbat  it  Is  a  question 
for  consideration  whether  the  sureties  In  any 
event  would  be  bound  by  contracts  of  tbe  aa- 


slgnee in  carrying  on  ttae  assigned  business, 
though  done  by  order  of  the  court  No  such 
question  is  necessarily  Involve  here.  This 
suit  is  not  grounded  on  the  idea  that  tbe 
sureties  became  liable  to  Leng  because  the 
assignee  Incurred  the  indebtedness  to  him  In 
operating  the  assigned  business;  but  on  the 
Idea,  as  before  Iterated  and  reiterated,  that 
the  assignee  (ailed  to  pay  the  expenses  of 
administering  the  trust  part  thereof  being 
the  claim  of  Imig,  or  to  see  that  the  assignor 
did  so  as  ordered  by  the  court  before  releas- 
ing tbe  trust  proper^,  wUch  Leng  bad  a 
right  to  rely  upon  for  his  pay,  and  thus 
breached  bis  bond. 

Another  point  made  Is  that  the  condition 
of  the  bond  Is  tbat  tbe  assignee  will  pay  over 
to  the  creditors  of  the  aralgnor,  existing  at 
the  time  of  the  asslgummt  "all  moneys," 
etc.,  end  "abide  tbe  order  of  said  court,"  and 
that  respondent  was  not  such  a  creditor.  In 
tbat  counsel  seems  to  easily  Ignore  the  con- 
dition of  the  bond  last  stated,  1.  e.,  that 
the  assignee  will  abide  by  the  order  of  tbe 
court  It  la  the  breach  of  that  upon  which 
this  action  is  founded. 

But  it  is  said  that  follure  of  the  assignee 
to  insist  upon  tbe  assignor's  paying  the  oc- 
penses  of  executing  the  trust  before  turning 
over  ttae  trust  property,  is  not  an  actionable 
breach  of  the  bond,  since  the  provtelon  of 
tbe  order  in  that  regard  was  for  the  sole 
benefit  of  ttae  assignee,  and  he  could  ttaere> 
fore  waive  It  If  tae  saw  fit  Not  so.  Section 
1700,  Bev.  St  1898,  made  ttae  expenses  of 
exieeutlng  tbe  assignment  a  cha^  upon  ttae 
assigned  property  to  be  paid  b^ore  ttae 
claims  of  creditors,  wtalle  section  1701  pro- 
vides for  a  retnni  of  ttae  assigned  property, 
in  ttae  drcnmstances  of  ttals  case,  only  vpoa 
proof  being  filed  of  the  payment  of  all  prov- 
ed claims,  and  payment  by  ttae  assignor  of 
ttae  openses  of  executing  the  trust  Ttae 
latter  section  was  evidently  intended  as 
much  for  ttae  pratecthm  of  persons  entitled 
to  Hens  upaa  ttae  trust  fond  by  reason  of 
dealing  vitta  ttae  assignee,  as  for  ttae  latter't 
protection. 

Ttae  foregoing  caven  all  ttae  i»olnts  raised 
by  appellant's  counsel  except  one.  The  man- 
ifest reason  for  treatii^  ttaem  so  briefly  Is 
because  they  seem  obviously  untenable.  The 
remaining  point  appears  to  be  fatal  to  ttae 
complaint  It  Is  this:  It  appears  upon  tiie 
face  of  the  pleading  that  Leng,  without 
pentiisston  of  the  sureties,  consented  to  the 
delivery  of  the  trust  property  to  the  assignor 
upon  bis  giving  an  Indemnity  bond  to  pay 
tlie  former's  claim.  There  Is  no  princi- 
ple better  settled  ttian  that  when  there  is 
a  surety  for  ttae  payment  of  ttae  claim  of 
another,  and  a  ptapetty  or  a  fund  In  the 
hands  of  tbe  principal  to  wtaicta  socta  other 
has  a  legal  ris^t  to  resort  to  collect  such 
claim.  If  he  consents  to  the  release  of  sucb 
property  or  fund  witbont  pennj^slon  of  ^lie 
surety,  ttae  latter  Is  ^|9ze^w^;^^^1$- 
Brandt  on  Sur.  &  Guar.,  ^  429,  ^  Q?hat 
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Ifl  within  the  general  rale  that  one  secured 
of  hie  claim  against  another  by  a  surrty  owes 
to  the  latter  a'daty  not  to  deal  with  his  debtor 
to  the  prejudice  of  the  surety.  Gardner  v.  Van 
Norstrand,  13  Wis.  M3;  Omaha  Nat  Bank 
V.  Johnson,  111  Wis.  372,  87  N.  W.  237;  24 
Am.  &  Eng.  Ency.  Law  ast  Ed.)  851,  866. 
The  complaint  shows  that  Leng  was  notified 
December  28,  1898,  that  the  assignee  had  re- 
leased the  trast  property  to  the  assignor  and 
accepted  In  lien  thereof,  to  secure  payment 
of  bis  claim,  an  indemnity  bond  of  such 
assignor.    The  Inference  from  such  clrciun- 
stanceg  that  the  rdease  was  assented  to, 
seems  clear  beyood  reasonable  coDtroversy. 
No  effort  was  made  by  Leng  In  the  assign- 
ment proceedings  to  obtain  payment  of  his 
claim  after  receiving  notice  tLat  an  Indem- 
nity bond  had  been  given  for  bis  benefit  ' 
The  assignor's  liability  rested  wholly  on  his  . 
agreement  with  the  asslgtiee.  In  conslJeratlon  ' 
of  which  he  rec^ved  the  trust  property.   The  i 
enforcement  of  that  agreement  by  Leng  nec-  | 
essariiy  made  him  a  party  to  It   Consistent  i 
with  that  he  made  no  claim  whatever  against  ] 
the  assignee's  bondsmen  till  nearly  four  | 
years  after  the  trust  property  was  delivered  ; 
to  the  assignor,  and  until  after  he  became 
satisfied  that  he  could  not  collect  his  claim 
out  of  Schwelckhart  and  his  sureties.  It 
hardly  goes  far  enough  in  favor  of  appellant 
to  say  that  such  facts  show  clearly  Implied 
assent  to  the  release  of  the  trust  property 
and  to  the  substitution  of  the  promise  of 
Schwelckhart  and  bis  sureties  In  lieu  thereof. 
They  evince  an  express  assent  thereto,  ren- 
dering obviously  applicable  the  rule  of  law 
above  stated.    It  follows  that  the  demurrer 
to  the  complaint  should  have  been  sustained. 

The  order  appealed  from  Is  reversed  and 
the  cause  remanded  with  directtons  to  sus- 
tain the  demurrer. 


HANLBT  T.  KBAFTCZYK. 
(Supreme  Court  of  WiBconsiD.    Oct.  20,  1903.) 

WILLS  —  PROBATE  —  LIMITATIONS  —  PARTY  IN 
INTEREST  —  ESTOPPEL  —  APPEAL— DISMISS- 
AL—ERRONEOUS  DESCRIPTION  —  SUPFICIEN- 
OT  OF  EVIDENCE. 

1.  Failure  of  the  court  to  act  on  a  petition 
tor  probate  of  a  will  does  not  bar  subsequent 

proceedings  for  probate. 

2.  l«pse  of  time  is  no  bar  to  proceedings  for 
probate  of  a  will  to  establish  title  to  real  estate. 

3.  A  purchaser  of  land  from  the  devisee  is 
entitled  to  have  the  will  probated. 

4.  One  who  receives  a  deed  ot  land  from  the 
devisee  snd  her  husband  is  not  estopped  to 
claim  under  tlie  will  and  the  conveyance  from 
her  because  the  husband  had  obtained  a  tax 
deed  on  the  land. 

5.  It  is  not  error  for  the  circuit  court  to  deny 
a  motion  to  dismiss  api)eal  from  the  county  court 
made  on  the  ground  that  the  appeal  was  not 
taken  in  due  time  or  ur<'iirding  to  the  statutes, 
it  appearing  merely  that  the  records  and  papers 
were  not  transmitted  by  the  judge  to  the  cir- 
cuit court  within  the  time  after  ajipenl  pre- 
scribed by  Rev.  St.  IH'JS.  S  40:13.  luit  tbey 
having  been  filed  there  before  the  mutiuu  was 
mode,  and  section  2831  authorizing  their  trans- 


mission after  tbe  time  limited.  In  the  diso^- 
tlon  of  the  conrt.  and  for  good  cause. 

6.  A  devise  of  land  described  ae  in  ■etrtiop  'H 
and  having  certain  boandariesL  will  paas 

of  testator  in  aecdoD  22,  havuv  ■neb  booad- 
artes,  there  beioR  no  land  with  anch  descri- 
tion  in  section  21,  and  he  having  owned 
land  in  that  section. 

7.  Evidence  in  a  proceeding  fw  probate  of  i 
will  held  snfllcient  to  sustain  findinss  that 
will  was  duly  executed,  -and  that  te^ntor  v:* 
of  sound  mind  and  free  from  undae  indnencc: 

Appeal  from  Superior  Court,  Mllwaokn 
County;  J.  G.  Ludwlg,  Judge. 

Joseph  Kraftczyk  petitioned  for  probate  A 
a  will,  and  from  the  judgment  of  tbe  snper:> : 
court  reversing  the  judgment  of  tbe  county 
court  refusing  to  admit  it  to  probate  lUclu-' 
Hanley  appeals.  Affirmed. 

This  is  an  appeal  from  the  Jadsment  «t 
the  superior  court  of  Milwaukee  coanty  re~ 
versing  a  judgment  of  the  county  court  re- 
fusing to  admit  the  will  of  James  Hanley  to 
probate,  and  remitting  the  cause  to  tbe  coo 
ty  court,  with  directions  to  admit  the  will  ta 
probate.  It  appears  from  the  record,  and  :> 
undisputed,  or  found  by  the  court.  In  effect 
that  the  testator  executed  his  last  will  aad 
testament  September  12,  1872,  wherein  aai 
whereby  he  bequeathed  to  his  son  $100  and 
to  his  daughter  ^50,  and  devised  certain  real 
estate,  therein  described,  to  bis  wife,  Johan- 
na, and  named  her  therein  as  execntrlx  of 
bis  will;  that  the  testator  died  September  li. 
1872;  that  November  30,  1872,  the  wldoir. 
Johanna,  presented  to  tbe  comity  conrt  ber 
verified  petition,  praying  that  such  will  be 
proved  and  admitted  to  probate;  Febraary 
19,  1874,  Johanna  married  Cyma  J.  Dodae: 
November  9.  1881,  Cyrus  J.  Dodge  got  a  tax 
deed  on  tbe  land  so  devised  to  Jobanna: 
October  31,  1882.  C^ms  J.  Dodge  and  bU 
wife,  the  said  Johanna,  conveyed  tbe  land 
devised,  by  warranty  deed,  with  fnll  cov^ 
nants,  to  tbe  defendant  in  this  action;  Janu- 
ary IS,  1809,  the  defendant  In  this  actini 
presented  to  the  county  court  Ma'  petltitm 
stating  the  facta  mentioned,  and  othox.  and 
praying  tb&t  the  will  be  proved  and  admitted 
to  probate;  tliat  thereupon  tbe  plaintiff,  claim- 
ing under  the  bMrs  at  law,  filed  objcctlou5 
to  such  probate;  October  4,  1899,  and  after 
proofs  and  hearing,  tbe  coanty  court  held 
that  the  defendant  was  estopped  from  claim- 
ing title  under  tbe  win,  and  that  the  defml- 
ant  had  no  Interest  In  tbe  estate  ot  tbe  tes- 
tator which  enabled  him  to  apply  for  pn*^ 
bate,  and  ordered  and  adjudged  that  sncb 
application  be  denied;  and  thereupon  tbe  d^ 
fendant  appealed  tberefftmi  to  tbe  ctrcnit 
court 

April  21, 1900,  the  plaintiff  moved  the  coait 
to  dismiss  such  appeal,  which  motion  ns 
denied  by  the  circuit  conrt,  Jndge  Johnson 
presiding.  The  case  was  thereupon  tried  ir 
that  court  before  Jndge  Johnson,  who  on 
April  25,  1900,  reversed  such  judgment  of  the 
county  court,  but  Judge  J^phnson  died  before 
the  entry  of  juj^^^^  ^^@@gV@he  venoe 
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vaa  changed  by  stipulation  to  the  superior 
ronrt,  and  the  cause  waa  re-tried  In  that 
[!Ourt,  and  after  such  trial,  and  on  July  9, 
L901,  that  court  made  and  filed  findings  of 
Tact  and  conclusions  of  law,  wherein  It  was 
Found,  as  matters  of  fact,  In  addition  to 
those  stated,  In  effect,  (4)  that  the  will  was 
July  executed;  (5)  that  at  the  time  of  Its 
execution  the  testator  was  of  sufficient  men- 
M  capacity  to  make  a  will;  that  no  midue 
nfiuence  was  exercised  by  any  person  upon 
ilm  to  procure  its  execntlon;  (7,  8,  and  9) 
Jiat  through  mistake  the  premises  devised 
irere  described  as  being  In  section  21  instead 
)f  section  22,  which  was  the  only  section  in 
Evhlch  the  testator  owned  any  land;  and  that  i 
n  that  section  he  owned  land  which  other- 
wise answered  the  description  of  the  land  j 
levlsed,  and  upon  which  land  the  testator 
tnd  his  wife,  Johanna,  bad  their  homestead 
tt  the  time  of  the  testator's  death;  and  that 
fobanna  conttamed  to  reside  thereon  until 
)ctob«  81,  1882,  when  she  and  her  husband 
»nveyed  the  same  to  this  defendant,  who 
Jiereupon  altered  Into  the  possession  of  the 
premises  so  devised,  and  has  contlnnaUy  oo>  ; 
;upted  the  same  ever  since,  exc^t  porttons  ; 
Jiereof,  which  he  has  sold  to  othw  parties. 

And  aa  conduslonfl  of  law  the  court  found  | 
±a.t  upon  the  death  of  the  testator  all  his  ; 
right,  title,  and  Interest  In  such  premises  I 
rested  in  Johanna  by  Tlrtue  of  the  will;  that  j 
the  same  passed  from  her  to  the  defendant  | 
tiy  Tlrtue  of  the  deed  from  her  and  her  husi  j 
band  to  him,  mentioned,  and  that  the  de*  : 
fendant  thereby  acquired  such  Interest  in  the  j 
premises  as  to  enable  him  to  apply  tm  the  | 
probate  of  the  wIH;  that  sncb  application  : 
ihould  be  granted,  and  the  wlU  should  be  ad-  ' 
nltted  to  probate;  and  It  was  therein  order-  I 
Nl  that  the  Judgment  of  the  county  denytng  ; 
the  defendant's  appUcatltm  for  the  probate 
)f  the  wlU  be,  and  the  same  was  th«eby, 
reversed;  and  It  waa  furtho:  ordered  ttuit 
said  will  be  admitted  to  probate,  and  that 
the  matter  be  remitted  to  the  county  cour^ 
with  directions  to  admit  the  Trill  to  probate. 
Prom  the  judgment  entered  accordingly,  the 
plaintiff  brings  this  appeal. 

Chas.  H.  Phillips  and  Doerfier,  McElroy  & 
Bschweiler,  for  appellant.  La  Boule  &  Hunt, 
Cor  respondent 

CAS80DAT,  0.  J.  (after  steting  the  facte). 
Nnm^nns  technical  objectlona  are  raised  to 
tlie  proceedings.  The  testetw  died  Septem- 
ber 13,  1872.  leaving  a  wlU  In  which  he  de- 
vised his  homestead  to  his  widow,  Johanna. 
Od  tbe  same  day  Johanna  filed  the  will  in 
tbe  county  court.   Two  and  a  half  months 
afterwards  she  petitioned  the  county  court  to 
bare  the  will  proved  and  admitted  to  pro- 
bate. At  tbe  time  the  testetor  died  he  and 
bis  wife,  Johanna,  were  living  upon  the  i 
premises  so  devlsml;  and  she  continued  to  I 
Ive  thereon,  for  a  time  as  a  widow,  and  j 
Nibsequraitiy  with  her  second  husband,  untti  1 


October  31.  1882,  when  she  Joined  with  hw 
husband  In  conveying  the  same  by  warranty 
deed  with  full  covenante  to  the  defendant, 
and  ever  since  that  time  tbe  defendant  has 
been  In  such  possession. 

1.  It  is  claimed  that  the  defendant  has  no 
interest  In  the  proceedings  nor  standing  in 
court  A  will  Is  a  muniment  of  title,  but  In 
tills  state,  and  some  others,  In  orda  to  "be 
effectual  to  pass  either  real  or  pn«onal  es- 
tate," It  must  be  "duly  proved  and  allowed 
In  the  county  court"  Section  2294,  Rev.  St. 
1898.  When  so  admitted  to  probate,  it  re- 
lates back  to  tbe  time  of  the  death  of  the 
testator,  and  la  to  be  treated  as  speaking 
from  that  moment  Flood  v.  Kerwln,  IIS 
Wis.  680,  89  N.  W.  846.  and  cases  there  dted. 
There  Is  no  ground  for  claiming  that  the 
failure  of  tbe  county  court  to  act  upon  the 
petition  of  the  widow,  filed  Novembo'  30, 
1872,  Is  a  bar  to  the  action  token  in  1889. 
"A  will  devising  lands  may  be  admitted  to 
probate  at  any  time  after  the  death  of  the 
testetor."  Haddock  v.  Boston  &  Maine  R. 
R.,  146  Mass.  1S5.  160^  IS  N.  E.  405,  4  Am. 
Bt  B^.  295.  In  that  case  the  will  was  not 
admitted  to  probate  until  more  than  00  years 
after  the  death  of  the  testetor.  That  case 
followed  a  former  case,  wherein  it  was  said 
that,  "If  a  will  ran  be  founds  It  may  be 
proved  in  the  probate  office  at  any  time,  In 
ordw  to  estebllsh  a  tltie  to  real  eatete." 
Shnmway  v.  Halbrm^  1  Pick.  114,  117.  11 
Am.  Dec.  15S.  So  it  has  been  held  In  that 
state  that  "whoever  has  a  right  to  offer  a 
will  In  evidence,  or  to  make  title  undw  it, 
may  Insist  <m  having  it  proved."  Stebblns 
V.  Lattarop.  4  Pick.  33,  42.  The  defendant 
claiming  title  by  deed  from  the  devisee  nam- 
ed In  the  will  and  her  husband,  certainly 
had  a  right  to  insist  on  having  the  wlU  ad- 
mitted to  probate.  The  fact  that  such  hus- 
band bad  obtained  a  tax  deed  on  the  kind 
did  not  estop  the  defendant  from  dalmlng 
title  under  the  will  and  the  conveyance  from 
the  devisee.  The  claim  that  the  defendant  Is 
barred  from  insisting  upon  the  probate  of 
the  will  by  reason  of  the  statutes  of  limita- 
tion is  without  foundation. 

2.  Error  Is  assigned  because  the  court  re- 
fused to  dismiss  the  ai^j^l  from  the  order 
and  Jud^^ent  of  the  county  court  denying 
tbe  defendants  aivlicatlon  for  the  probate  of 
the  will.  The  statntes  gave  the  dtfendant  60 
days  within  which  to  appeal  from  such  wder 
and  Judgment  Sections  4031-4d33,  Rev.  St. 
1898.  It  Is  conceded  that  the  requisite  noticp 
was  given,  and  the  requisite  undertaking  was 
filed,  and  the  order  of  the  county  court  allow- 
ing the  appeal  was  made  within  the  time 
thus  prescribed,  and  on  or  before  December 
1,  1S09.  The  only  objection  is  that  the  ap- 
peal papers  and  record  were  not  filed  in  the 
circuit  court  until  March  1,  1000.  The  last 
section  of  the  statute  cited  required  tbe  coun- 
ty Judge  within  20  days  after  the  an>eal  was 
taken  to  "file  In  the  circuit  conrt^a  certified 
copy  of  the  record  andp^R^|g^lgo0^@ 
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from,  together  with  ttae  notice  of  a^wal  and 
nndertaklnff,  and  proof  of  Herri  ce  of  the  no- 
tice of  appeal  on  the  adverse  party,  accord- 
ing to  the  order  of  the  county  court."  Sec- 
tion 4033,  Rev.  St.  1898.  Should  the  appeal 
have  been  dismissed  merely  because  tiie  rec- 
ords and  papers  were  not  transmitted  to  the 
circuit  court  wlQiln  the  time  required  by  that 
section?  That  court  eo^lnly  had  jurisdic- 
tion of  the  case  by  virtue  of  the  appeal  takra. 
Congregation  of  Immaculate  Con.  of  Barton 
V.  Hellstem.  lOS  Wis.  682.  81  N.  W.  988. 
The  statute  expressly  authorized  that  court, 
in  Its  discretion,  and  for  good  cause  shown, 
and  upon  such  terms  as  might  be  just,  to  al- 
low such  records  and  papers  to  be  so  trans- 
mitted to  the  drcDlt  conrt  "after  the  time  lim- 
ited" therefor  had  expired.  Section  2831. 
Rev.  St  18^  Motions  are  flrequently  made 
in  this  court  to  dismiss  appeals  on  the  ground 
that  the  records  and  itapera  have  not  been 
transmitted  to  this  comrt  within  the  time  re- 
quired. But  aoeh  motions  have  generally 
been  denied  whenever  the  records  and  papers 
are  here  at  the  time  of  hearing  the  motion. 
In  the  case  at  bar  the  motion  to  dismiss  the 
appeal  was  not  made  until  a  month  after  the 
records  and  papers  bad  been  filed  in  the  cir- 
cuit court  Besides,  that  motion  was  not 
made  on  the  ground  of  wch  failure  to  so 
transmit  the  records  and  papers  within  the 
time  required  by  statute,  but  solely  on  the 
ground  that  Uie  appeal  ''was  not  taken  in  due 
time  or  according  to  the  ^visions  of  the 
statutes."  The  fticts  stated  stiaw  that  the 
ground  upon  which  the  motion  was  so  based 
was  without  foundation.  We  find  no  ema 
In  refusing  to  dismiss  the  appeal. 

S.  Error  is  assigned  because  evidence  was 
admitted  to  prove  that  by  mistake  the  lands 
described  in  the  will  were  In  fact  located  in 
section  22  Instead  <a  section  21,  as  stated  In 
the  win.  The  description  in  the  will  of  the 
lands  so  devised  to  the  wife  is  as  follows: 
"A  part  of  the  southwest  quarter  bounded 
northeast  by  the  railroad  of  the  Milwaukee 
&  St  Paul  Co..  west  by  Haptnan  and  Har- 
wood,  being  in  section  21,  town  7,  range  2X. 
containing  8  acres  of  land,  being  situated  in 
the  county  of  Milwaukee  and  state  of  Wis- 
consin." The  evidence  showed,  and  the  court 
found.  In  effect,  tliat  Uiere  were  no  lands  so 
bounded  in  section  21,  but  that  there  went 
lands  so  bounded  In  section  22,  and  that  the 
same  were  owned  and  occupied  tjy  the  testa- 
tor as  bis  homestead  at  the  time  of  his  death; 
that  the  testator  never  owned  or  occupied 
any  lands  In  section  21;  and  that  there  were 
no  lands  in  that  section  which  were  bounded 
on  the  northeast  by  the  railroad  of  the  Mil- 
waukee &  St.  Paul  Company,  and  on  the  west 
by  lands  owned  t:^  Hapman  and  Barwood. 
Of  course,  it  Is  incompetent  for  a  court  to 
reform  a  will  by  changing  its  language  or 
adding  provisions  not  written  therein,  or  to 
prove  by  extrinsic  evidence  some  supposed 
intention  not  expressed  in  the  will,  nor  fairly 
hni^led  therefrom,  when  construed  in  tlie 


light  of  all  snrronndlng  clrcamstancCB.  SbO" 
wood  V.  Sherwood,  45  WUl  337.  SO  Am.  Bep 
767;  O'Heam  V.  O'Heam.  114  WUl  432.  »> 
N.  W.  4fi0.  68  L.  B.  A.  106,  and  cases  then 
dted.  But  where  there  la  a  latent  amirignit; 
In  the  language  of  the  will,  or  tbe  will  coe- 
tatns  inconsistent  provisions,  extrintfc  ert- 
dence  is  admissible  to  enable  tbe  conrt  to  &■■ 
c«taln  and  give  effect  to  tbe  Intention  of  tbe 
testator  as  exinressed  In  tiie  will,  wbeo  rad 
in  the  light  of  all  tbe  snrronndinff  drcsiD- 
stances  as  th^  existed  at  the  time  tbe  vill 
was  oecuted.  Morgan  v.  Barrows.  46  Wis. 
211, 30  Am.  Rep.  717;  Sherwood  v.  Sberwood. 
46  Wis.  S57,  SO  Am.  Rep.  757;  Scott  t.  Neerei. 
77  Wis.  812,  46  N.  W.  421;  O'Heani  t. 
O'Heam,  supnu  A  vrill  or  **deed  wltb  a  dr- 
Bcrlptlon  otherwise  uncertain  ahcmld  be  eos- 
strued  with  reference  to  the  actnal  rigtatfii] 
state  of  the  property  at  the  time  of  Ha  exe- 
cution, and  fflEtrlnslc  evidence  of  tbat  state 
is  admissible  to  aid  in  the  conaEtmetloB.' 
Whitney  v.  Robinson,  63  Wis.  808.  lO  K.  W. 
612;  Docter  v.  Hellberg,  66  Wis.  421,  27  N. 
W.  176;  MUlB  V.  The  O.  &  N.  W.  Rj.  Co- 
lOS  Wis.  m.  79  N.  W.  216.  Here  tbe  tend? 
devised  are  described  in  the  will  aa  belor 
bounded  by  three  fixed  and  certain  -wiOtiit 
objects,  to  wit.  the  nilroad,  mentioned,  on 
tlie  northeast  and  by  Hapman  and  Harwood 
on  the  west  Such  are  the  boondarlea  of  ^ 
eight  acres  owned  and  occufried  by  tbe  tes- 
tator as  a  homestead  at  the  time  of  tala  deafiL 
There  were  no  lands  answering  mcb  calls  1b 
section  21  at  the  time  of  the  execution  of  tbe 
will,  but  there  were  such  lai^,  tlien  owned 
and  occupied  by  tbe  testator,  answarins  socb 
calls  In  section  22.  The  testator  owned  no 
lands  in  section  21,  and  tbe  description  In  the 
will  Is  so  Indefinite  and  uncertoln  aa  not  to 
apply  to  any  specific  land  in  tliat  aectkM. 
Certainly  the  devise  la  not  to  be  frustrated  br 
the  mere  folse  statement  that  the  lands  are 
In  section  21  instead  of  section  22.  Kennedy 
V.  Knight  21  Wis.  340,  04  Am.  Dee.  &43:  Do 
Pont  V.  Davis,  80  Wis.  170;  Paine  v.  Benton. 
32  Wis.  491;  Sherwood  v.  Sherwood,  45  Wla 
S64.  80  Am.  Rep.  767;'  City  of  Madiaon  v. 
Mayers,  97  Wis.  413,  414,  78  N.  W.  43.  40  L. 
R.  A.  086,  66  Am.  St  R^  127.  We  must 
hold  that  the  findings  of  the  court  aa  to  the 
description  of  the  lands  devised  are  anppwt- 
ed  by  competent  evidence. 

4.  It  is  strenuously  contended  that  tbe  find- 
ings of  the  court  to  the  effect  that  tbe  will 
was  duly  executed,  and  that  the  testator  was 
at  the  time  of  aound  mind  and  free  from  m- 
dne  influence,  are  contrary  to  the  clear  pre- 
ponderance ot  the  evidence.  Tbe  vOI  pur- 
ports to  have  been  executed  29  yeua  heton 
the  trial.  The  man  who  drew  it  (Lonia  HB- 
debrand)  was  a  Justice  of  the  peace  wboi  he 
drew  the  will,  and  was  80  years  <tf  age  at  tbe 
time  of  the  trial.  He  testified  to  tiie  effect 
that  he  knew  the  testetor,  and  remembocd 
having  drawn  a  will  at  bis  house;  that  his 
recollection  to  respect  to^e  will  was  pretty 
poor:  that  th^ig^d|^feo»©§te«  1"  I*  ! 
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handwriting,  and  tlutt  be  signed  as  a  snb- 
scribbig  wltneu;  that  he  could  not  tell  at 
whose  request  he  drew  the  will;  that  he  went 
to  the  booae  at  the  request  of  the  teatatco's 
wife;  that  the  testatw  was  sick  at  the  time 
and  said  nothing;  that  he  drew  the  will,  and 
then  read  it  to  the  testator,  and  explained  It 
to  talm<  and  that  the  testator  approved  of  It* 
by  bowing  bla  bead;  that  in  his  opinion  the 
testator  knew  the  business  transacted;  that 
he  did  not  remember  exactly  what  took  place, 
except  as  he  remembered  his  practice;  that 
the  writing  was  correct  In  every  respect: 
that  the  attestation  clause  was  correct,  and 
states  the  facts  that  took  place  there  at  that 
time;  that  Us  daughter  and  her  Intended  hus- 
band were  also  subscribing  wltneraes  to  the 
will;  that  he  got  the  contents  of  the  ^1 
from  the  testator's  wife;  that  the  testator 
was  sick,  and  said  nothing,  and  was  an  ha- 
bitual dmnkard.  If  there  was  no  other  evi- 
dence as  to  the  execution  of  the  will  except 
what  wtm  remembered  and  testified  to  by  Mr. 
Ulldebrand,  then  there  would  be  much  force 
In  the  claim  that  tbe  facts  bring  the  case 
within  the  ruling  of  this  court  In  the  Down- 
ing Will  Case,  S6  N.  W.  876.  There  la,  how- 
eves,  this  difference  that  in  that  case  there 
was  an  absmce  of  tbe  requlalte  facte  as  to 
the  coEecutlmi  of  tiie  will,  whereas  here  there 
Is  an  absence  of  the  memory  of  such  facts 
by  tbe  particular  wltaess  named,  and  yet  he 
testlfled  that  the  attestation  clause  correctly 
states  the  facts  that  took  place  there  at  the 
time  the  will  was  ocecuted.   If  that  Is  true, 
then  tlie  Instrument  **waB  si^ed,  published, 
and  declared  by  the  said  teatatw  to  be  his 
last  will  and  testament;  in  tbe  presence  of 
the  three  subscribing  witnesses  who  signed 
tiielr  names  thereto  *^t  his  request,  as  wit- 
nesses In  his  presence,  and  in  presence  of  each 
other."  As  recently  held  by  this  court  "the 
proper  attestation  of  a  wUl  by  witnesses 
raises  a  strong  presumption  of  due  execution, 
which  can  only  be  ovocome  by  dear  and  con- 
vincing proof  to  the  contrary."   In  re  OUl- 
mor's  Will  (Wis.)  94  N.  W.  82,  and  cases  there 
dted.   But  it  iM  unnecessary  to  rest  upon 
socb  presumptions.  The  subscritdng  witness, 
Mrs,  AmeUe  Yoss  HainlcOisai,  testified  to  the 
effect  that  ahe  went  to  the  house  of  the  tes- 
tator with  her  fathw;  that  the  testatw  t<^ 
hhn  that  he  was  the  one  who  wanted  to 
aiake  a  will;  that  he  said  he  had  no  objec- 
tion to  the  ttiree  subscrlUng  witnesses;  that 
be  wanted  his  wife  to  be  his  sole  heir;  that 
tbe  will  was  drawn  there  In  tbe  presence 
of  the  testator;  that  tbe  wUl  was  read  to  him 
before  It  was  oecnted,  and  that  the  testator 
fully  understood  its  contents;  that  in  her 
opinion  he  was  at  tbe  time  of  sound  mind; 
that  there  was  no  influence  used  to  Induce 
Um  to  make  the  will  as  he  did,  except,  per- 
haps, bOT  kindness  to  him;  that,  after  the 
testatnr  signed  tbe  will  by  making  his  mark. 
It  was  said  In  fbe  presence  of  tiie  testator 
that  "we  three  should  sign  as  witnesses,  and 
we  thereupon  did  sign  our  names  thereto  as 


subscribing  witnesses  in  the  presence  of  the 
testator,  who  was  feeble,  but  perfectly  con- 
scious at  the  Hme."  The  other  subscribing 
witness  was  78  years  of  age,  and  had  lost  bis 
eyesight,  and  had  poor  memory;  but,  so  far 
aa  be  remembered  the  transaction,  he  corrob- 
orated his  wife.  We  must  hold  that  tbe  evi- 
dence Is  suSlclent  to  sustoin  the  findings  of 
the  court  as  to  the  due  execution  of  the  will, 
the  mental  capacity  of  the  testator  at  the 
time  of  such'  execution,  and  that  he  was  frpe 
from  any  undue  influence  at  the  time  of  such 
execution. 

The  judgment  of  the  superior  court  for 
Milwaukee  county  Is  afiirmed. 


SMITH  V.  HILWA1TKBB  BLBCTBIG  RT. 

ft  LIGHT  CO. 
(Snpreme  Court  of  Wisconsin.   Oct.  20.  1003.) 

CARRIBRS-IN JURIES  TO  PASSBNGERS-STREET 
RAILWAYS  —  DERAILMENT  — QUESTION  FOR 
JURY  —  EVIDENCE  —  JUDGMENTS— VACATION 
AT  SAME  TBRU— JURIBDICTION. 

1.  In  an  action  for  Injoiies  to  a  pasBen^r  on 
a  street  car,  evidence  that  the  acctdeDt  oc- 
curred at  a  curve  in  the  track;  that  crushed 
rock  had  been  permitted  to  remaiu  od  the  rails; 
and  that  tbe  motormao  operated  the  car  which 
waa  derailed  at  a  speed  of  from  12  to  20  miles 
an  hour,  regardless  of  such  conditions— was  suf- 
ficient to  juijtify  a  jury  in  finding  that  tbe  de- 
railment of  tbe  car  was  due  to  the  motoniinn's 
negligence  in  running  the  same  at  too  bigli  a 
rate  of  speed,  and  to  the  negligence  of  the 
company  in  permitting  crushed  rock  to  remaiu 
on  the  rails  as  alleged  in  tbe  complaint. 

2.  The  right  of  a  trial  court  to  set  aside  a 
Judgment  during  the  term  of  Its  own  motion  i» 
not  limited  to  judgmeDts  inadvertently  ratered, 
but  extends  to  a  final  jadgmeot  which  was  the 
result  of  a  series  of  erroueont  mllnga  entered 
after  delibn-ation. 

Appeal  from  Circuit  Court.  Racine  County; 
EL  B.  Belden,  Judge. 

Action  by  Louisa  Smith  against  the  Mil- 
waukee Electric  Railway  &  Llf^bt  Company. 
From  an  order  setting  aside  a  judgment  on  a 
noDBuit  and  granting  plaintiff  a  new  trial  on 
the  court's  own  motion,  defendant  appeals. 
Affirmed. 

Action  to  recover  for  injuries  recelTed  by 
plaintiff  by  the  derailment  of  one  of  defend- 
ant's cars  while  she  was  a  passenger  there- 
on. The  negl^nce  complained  of  was  nm- 
nlng  the  car  at  a  speed  of  18  to  20  miles  an 
hour  contrary  to  the  ordinance  of  tbe  city 
regulating  the  morement  of  cars,  where  the 
track  was  In  a  defective  condition  In  that 
foreign  material  had  been  allowed  by  de- 
fendant to  accumulate  thereon  and  on  the 
right  of  way.  It  waa  alleged  that,  "Tbe 
careless  and  negligent  manner  in  wbleb  the 
car  was  run,  namely,  at  ita  high  and  unluw- 
ful  rate  of  speed,  and  the  failure  of  the  said 
company  to  maintain. ita  equipment  in  a  safe 
and  prudent  manner  were  the  proximate 
causes  of  said  plaintiff's  Injury.** 

The  defmdant  answered  admitting  that  Its 
car  was  derailed  at  tbe  time  alleged  in  the 
complaint;  and  that  pl^j^^  3f *SJ0©#W 
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thereon,  and  allied  that  tlie  derallmeDt  was 
caused  by  tbe  malicious  and  wanton  obstruc- 
tion of  Its  track  by  persons  not  In  Its  em- 
ploy or  in  any  manner  connected  with  tbe 
defendant  and  for  whose  conduct  It  was  In 
no  sense  answerable. 

There  was  evidence  proving  or  tending  to 
prove  that  plaintiff  was  injured  by  the  de- 
railment of  the  car;  that  at  tbe  time  there- 
of tbe  car  was  going  at  a  speed  of  from 
12  to  20  miles  an  hour  and  faster  tbnn  tbe 
ordinance  of  the  city  permitted;  that  a 
large  amount  of  crushed  stone  had  been  de- 
posited by  defendant  between,  along  and 
^pon  its  tracks,  and  that  there  was  a  curve 
In  the  track  where  the  car  left  the  same. 
There  was  no  other  proof  of  how  tbe  acci- 
dent was  produced. 

At  tbe  close  of  platntifrs  case  a  motion 
for  nonsuit  was  granted.  Subsequently 
plaintiff  moved  tbe  cotirt  to  vacate  tbe  non- 
suit and  for  a  new  trial,  which,  after  due 
deliberation,  was  denied.  Judgment  was  ren- 
dered accordingly.  Thereafter,  before  tbe 
close  of  the  term,  without  notice  to  the  par- 
ties or  their  attorneys,  the  judgment  and 
the  previous  orders  were  vacated  and  a  new 
trial  granted.    Defendant  appealed. 

Kearney,  Thompson  &  Myers  (Spooner  & 
Bosecrantz,  of  counsel),  for  appellant.  John 
W.  Owen  (Wallace  lugalls,  of  counsel),  for 
respondent 

MARSHALL,  J.  (after  stating  the  facts). 
Tbe  first  proposition  of  appellant's  counsel 
is  stated,  by  them  thus:  "Tbe  nonsuit  was 
not  erroneous,  the  plaintiff  having  alleged 
Bpeelflc  negligence  as  the  cause  of  tbe  acci- 
dent, was  traund  to  show  such  negligence, 
and  that  the  accident  was  canaed  thereby. 
This  she  failed  to  do."  From  the  argument 
of  tills  branch  of  the  case  we  gather  the 
Idea  that  counsel  supposed  that  to  warrant 
tbe  jury  in  finding  that  the  negligence  com- 
plained of  caused  tbe  derailment  of  the  car 
tbey  must  have  some  direct  evidence  on  the 
subject;  that  otherwise  they  would  be  left 
to  conjecture  merely.  There  la  probably  no 
principle  better  nnderstood  than  that  issua- 
ble facts  can  be  established  by  indirect  as 
well  as  by  direct  evidence.  If  the  circum- 
stances of  the  accident  in  this  case,  as  tbe 
Jury  had  a  right  from  tbe  evidence  to  be- 
lieve them  to  be,  were  such  as  to  raise  a 
reasonable  inference  that  the  derallmmt  of 
tbe  car  was  caused  by  the  way  it  was  operat- 
ed, combined  with  the  faulty  condition  '  of 
tbe  track  alleged,  then  a  fair  Jnry  question 
In  regard  to  the  matter  was  presented.  Now, 
notwithstanding  the  argument  of  counsel  and 
tbe  evident  uncertainty  tbe  trial  Judge  labor- 
ed under  on  tbe  subject,  It  seems  that  the 
evidence  tended  strongly  to  prove  the  acta 
of  negligence  alleged^  and  that  tbey  caused 
the  dernllment  of  the  car.  Such  evidence 
was  to  tbe  effect  that  where  the  accident  oc- 
curred there  was  a  curve  in  the  track;  that 


there  was  crushed  rock  upon  the  rails,  tsi 
that  the  motormao  operated  the  car  at  t 
speed  of  from  12  to  20  miles  per  boor  n- 
gardlesa  of  those  conditions.  One,  it  weenis, 
has  but  to  apply  common  understanding;  io 
such  a  situation— a  Jury  must  necessarily  i- 
allowed  to  do  that— to  see  that  tbe  derailing : : 
of  the  car  was  probably  caused  by  its  t>c- 
Ing  run  too  fast  In  view  of  the  curve  In  tL! 
track  and  the  presence  upon  the  rails  oc 
crushed  rock,  and  that  the  motorznan  h 
charge  of  the  car  might  well  have  expected 
had  he  given  any  thought  to  the  matter,  th£: 
the  car  might  go  off  the  track  as  It  did 
It  follows  tliat  the  nonsuit  was  improper;; 
granted,  and  that  if  the  court  had  power  to 
vacate  It  on  its  own  motion,  and  grant  a  neir 
trial,  appellant  tias  no  good  ground  for  cdc 
plaint 

It  is  insisted  that  the  rule  that  a  coort «! 
record  has  control  over  its  Judgmeots  and  or- 
ders during  the  term  In  which  they  are  rec- 
dered  and  may,  with  or  without  a  modoo 
therefor,  vacate  any  such  order  or  Jndgmen: 
If  Justice  seems  to  require  It  shoald  not 
extended  to  a  Judgment  or  order  deliberatt^ 
ly  entered  affirming  a  prior  decision  made 
during  tbe  term.  If  there  is  any  such  limi- 
tation upon  ije  rule  we  are  not  famtna?' 
with  it  Cotmsel  has  not  ptodnced  any  au- 
thority that  there  Is.  This  court,  in  comm-3L 
with  otliers,  has  declared  in  tbe  broader 
language  that  a  court  possesses  Inlimnt  au- 
thority to  set  aside  any  Judgment  or  ord<>r 
entered  by  it  through  mistake.  inadTert«>T-- 
or  want  of  propa  dellberatlfni  at  any  time 
during  tbe  term,  and  need  not  wait  to  btve 
such  power  put  in  motion  by  the  requt-: 
of  an  Interested  party  befttre  acting:  BrowD 
V.  Brown,  68  Wis.  29,  9  K.  W.  790;  Hansei 
V.  Fish,  27  Wis.  635.  In  the  last  case  cited 
tbe  court  said:  "There  can  be  no  doubt  of 
tbe  power  of  the  court  to  set  asl^  a  Judg- 
ment inadvertently  ordered,  at  the  same 
term  at  which  tbe  Judgment  was  mtoed." 
and  "that  tbe  court  may  ecerdae  that  pown 
on  its  own  motion.**  It  wonid  be  a  violen: 
infraction  of  that  to  hold  that  If  a  JaUfx 
erroneously  alters  an  order  through  mistake. 
iuadvertcDce  or  want  at  proper  delibeiatkffl. 
and  follows  it  by  a  second  order  affirming  the 
first,  thereby  rcfieatlag  the  error  thna^ 
want  of  pnq>er  consideration  of  the  sobjeet, 
he  is  then  powerless  to  correct  tbe  mistuke. 
however  apparent  llie  same  may  be^  Tt!p 
full  scope  of  the  rule  was  indicated  in  Brown 
T.  Brown,  wboe  it  was  said  Hiat,  In 
Interests  (^Justice  tbe  Judge  should  be  allow- 
ed to  vacate  any  <nder  mate  by  him  tbRnvb 
mistake,  inadvertence  or  want  of  delibera- 
tion, at  any  time  dnilng  tbe  term  In  wblcb 
tbe  error  Is  committed.  Obvioasly*  It  csa 
make  no  difference  with  the  applioitloD  of 
that  principle  tliat  the  mistake  to  be  correct- 
ed is  the  final  one  in  a  eerlea  of  emmeoiii 
ralbigs. 

The  order  Is  affirmed. 
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STATE  ex  rel.  WKBKR  v.  BOARD  OF 
TBUSTEI3S  OF  POLICEMEN'S 
PENSION  FUND  et  al. 

Sapreme  Court  of  WisconsiD.    Oct.  20,  190S.) 

lUNICIPAL  CORPORATIONS  —  PHNSION  FUND 
FOR  POLIGBHBN— DISABLED  OFFICERS— KX- 
AMINATION  BT  MEDICAL  EXAMINER-CON- 
DITION PRECEDENT. 

1.  Under  Laws  1899.  p.  446.  c.  265.  {  8,  de- 
ilarinK  that  if  any  member  of  the  police  depart- 
Dent  Aall,  while  oil  duty,  be  injored,  and 
otiud  on  "examination  by  a  medical  officer  or- 
lerotl  by  said  lioard  [the  board  of  trustees  of 
he  pension  fund  for  members  of  police  depai-t- 
nents  in  certain  cities]  to  be  pbysically  or  men- 
ally  disabled  by  reaaoo  of  serrice  in  such  de- 
tortment,"  so  as  to  render  necessary  his  retire- 
npnt  from  service  in  such  d^artment,  the 
toard  diall  retire  him,  and  order  payment  to 
lim  of  a  monthly  pension,  the  examination  and 
indin^  by  the  medical  officer  are  conditions 
trecedent  to  the  retirem^it  of  the  disabled 
nember,  thoaftb  the  permanent  disability  of  the 
nember  is  conceded. 

Appf^al  from  Superior  Court,  Milwaukee 
bounty;  J.  0.  Ludwlg,  Judge. 

Mandamus  proceedings  by  the  state,  on  the 
'oliition  of  Mathlna  Weber,  against  the  Board 
>f  Tniateea  of  the  Policemen's  Pension  Fund 
ind  others.  From  an  order  refusing  to  quash 
Jie  altematlTe  writ,  defendants  appeal.  Be* 
rersed. 

Thin  IB  an  appeal  from  an  order  refusing 
X)  quash  an  alternative  writ  of  mandamus, 
[t  appears  from  the  relation,  in  effect:  That 
:I)e  relator  was  a  married  man,  44  years  of 
ifie.  That  be  entered  the  service  of  the  city 
if  Milwaukee  as  a  patrolman  January  2, 
L800,  and  continued  In  such  employment  un- 
:il  Injured,  May  27,  1901.  His  salary  was 
$fV)  pcT  month,  out  of  which,  after  June, 
usiiO.  92  per  month  was  deducted  and  placed 
n  tbe  policemen's  pension  fund,  pursuant  to 
chapter  Laws  1899.  He  remained  on  tbe 
my  roll  until  May  1,  1S02.  May  27,  1901,  at 
3:42  p.  m..  he  rang  In  bis  time,  and  reported 
*ofr  duty**  for  the  day.  from  a  patrol  box 
irltbln  his  beat.  The  time  for  blm  to  go  off 
luty  for  the  day  was  6:45  p,  m.,  but  a  leeway 
)f  five  minutes  either  way  was  allowed  by 
tbe  department.  Just  after  ringing  up  his 
ime  a  street  car  passed  him,  going  in  the  di- 
rection of  bis  home,  having  a  sign  thereon, 
'No  passengers,"  but  was  required  by  the  or-, 
llnance  granting  tbe  street  railway  its  fran- 
chise to  carry  policemen  in  uniform  free  of 
?bnr;;e.  It  was  the  custom  of  the  operators 
If  the  car  In  question  to  "slow  up"  for  po- 
licemen In  uniform,  but  It  Is  not  claimed 
aiat  the  car  In  question  "slowed  up"  for  the 
i^lator.  The  relator  was  In  uniform,  and. 
Tor  the  purpose  of  getting  borne,  attempted 
to  board  the  moving  car  at  the  front  plat- 
Torm.  In  doing  so  be  tripprd  and  fell,  and 
tils  left  leg  was  run  over  and  crushed  so  as  to 
[leoessitate  amputation  four  Inciies  above  the 
inkle.  This  Injury  permanently  disabled  the 
rplator,  so  as  to  render  necessary  his  retire- 
ment from  the  service  of  the  police  depart- 
ment June  17,  1902,  tbe  relator  made  appli- 


cation to  the  defendant  board  tax  a  penftfen. 
under  chapter  265,  p.  448.  Laws  189S,  and 
filed  bla  claim  therefor  on  that  day;  aad  m 
January  12,  1003,  tbe  board  denied  tbe  p»- 
slon,  making  written  findings  of  fact  lub- 
stantlally  as  above  set  forth,  and  redtlng 
that,  on  a  motion  to  allow  the  pension,  three 
of  the  board  voted  In  the  affirmative,  and 
three  in  the  negative— "three  of  the  board 
were  of  the  <9lnIon  that,  as  a  matter  of  law, 
the  petitioner  was  entitled  to  a  pension  as 
patrolman,  imder  the  law,  and  therefore  vot- 
ed to  give  him  a  pension,  and  three  othos 
were  of  tbe  o^idon  tb&t,  as  a  matter  of 
law,  waAer  tbe  foregoing  facts,  tbe  petitioner 
was  not  entitled  to  a  pension,  and  voted 
against  the  granting  of  the  pension  for  that 
reason,  and  therefore  the  petition  of  tbe  peti- 
tioner, for  a  pension  was  denied"  by  reason 
of  such  tie  vote.  The  car  which  the  relator 
80  attempted  to  board  traveled  four  blocks 
ftom  the  place  of  tbe  accident  before  getting 
beyond  the  limits  of  tbe  relator's  brat,  be- 
yond which  tiie  relator  had  to  ride  about  a 
mile  and  a  half  to  get  borne,  If  be  vrent  as 
far  aa  be  could  on  the  car.  Various  rules 
and  ordinance  are  quoted  In  tbe  relatloD. 
Which  are  to  tiie  effect  that  a  patrolman 
shall  bold  himself  In  readiness  at  all  times 
to  answer  tbe  calls  and  obey  the  orders  of 
bis  stverlor  office.  He  must  r^dde  In  tbe 
d^,  and  must  not  leave  It  vrltbont  permis- 
sion, except  on  bis  vacation,  and  he  must 
then  leave  bis  address.  He  must  devote  his 
whole  time  and  attention  to  tbe  bnsineBa  of 
tbe  department,  and  may  not  engage  in  any 
other  calling,  and,  "although  certain  bours 
are  allotted  to  tbe  respective  members  for 
the  performance  of  duty  on  ordinary  occa- 
sions, yet  at  all  tlm«,  when  notified,  be 
must  be  pr^red  to  act  Immediately."  He 
shall  not  wear  dtlxen's  dotiies  without  per- 
mission. He  may  serve  criminal  process, 
and  civil  process  when  the  ci^  to  not  a  party, 
and  possess  the  powers  of  a  ccmatable  at 
common  law.  He  is  required  to  arreet  all 
persons  found  violating  any  law  or  ordi- 
nance, or  found  under  suspicious  circumstan- 
ces, and,  if  he  ncRlects  to  perform  any  duty 
required  of  him,  shall  forfeit  a  penalty  of  not 
exceeding  $100.  Upon  such  relation  tbe  de- 
fendants moved  the  court  to  quash  the  alter- 
native writ  of  mandamus  Issued  February  3, 
1003,  and  to  dismiss  the  order  to  show  cause 
therein  made  by  the  court  on  that  day,  and 
to  dismiss  the  petition  upon  which  the  writ 
was  Issued,  and  all  proceedings  therein,  with 
costs,  upon  tbe  grounds  (1)  that  It  appeared 
upon  the  face  of  the  petition  that  the  court 
had  no  Jurisdl.ction  to  grant  the  relief  prayed 
for  therein;  (2)  that  tbe  petition  and  tbe  al- 
ternative writ  of  mandamus  do  not,  and  nei- 
ther of  them  does,  upon  its  face,  state  facts 
sufficient  to  entitle  the  relator  to  the  per- 
emptory writ  of  mandamus  as  prayed,  or  to 
any  relief.  Upon  the  bearing  of  such  motion, 
the  court,  on  April  4,  1003,  ordered  that  such 
motion  of  the  defendai^sz^igiW^^^al^ 
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tbe  same  was  tberel^,  OTerrnled  and  denied, 
with  leave  to  serve  and  flte  a  return  od  pay- 
tnent  of  costs,  etc:  From  the  order  so  re- 
foslQg  to  qoasb  tbe  alternatlTe  writ  of  man- 
damiui.  tbe  defendants  brins  ibis  appeal. 

Hojt.  Doe,  Umbreit  ft  Olwell,  for  appel- 
lantiL  John  Toob^,  toe  re^odent 

CA880DAT,  a  J.  The  comctDess  of  tbe 
decision  of  tbe  trial  court  depends  upon  the 
constructton  to  be  glren  to  tbe  statute  wbicb 
declares  that  "if  any  member  of  the  police 
d^artment  shall  while  engaged  In  the  i>er- 
fonnance  of  his  duty  as  such  policeman  be 
Injured  and  found  upon  an  examination  a 
medical  ofltcer  ordered  by  said  board  to  be 
phyalcally  or  mentally  permanently  dtoabled 
by  reason  of  service  in  such  department  so 
as  to  render  necessary  his  retirement  from 
service  in  such  department,  such  board  shall 
retire  such  disabled  member  from  service: 
provided,  no  such  retirement  on  account  of 
disability  shall  occur  unless  the  member  has 
contracted  said  disability  while  in  tbe  active 
service  of  such  department.  Upon  such  re- 
tirement the  board  shall  order  payment  to 
such  retired  member,  monthly,  from  such  pen- 
sion fund  a  sum  properly  payable  according 
to  his  grade,  to  wit:  •  •  •  patrolmen 
tbirty-flve  dollars."  Section  8,  c.  265,  p.  446, 
Laws  1899.  A  prior  section  of  the  act  gave 
to  the  board  "exclusive  control  and  manage- 
ment of  tbe  fund  mentioned,"  and  required 
the  board  to  "hear  and  decide  all  applica- 
tions for  relief  or  pensions  under"  the  act, 
and  declared  that  "the  decision  of  such  board 
on  such  applications  shall  be  final  and  con- 
clusive and  not  subject  to  review  or  reversal, 
except  by  the  board,"  Section  4,  Id.  The 
last  clause  quoted  was  stricken  out  by  section 
2,  c.  176,  p.  223,  I^ws  19U1,  which  went  into 
effect  a  month  prior  to  the  time  when  tbe 
relator  was  injured.  Those  words  being 
stricken  out.  It  is  urged  that  the  action  of 
the  board  In  denying  the  relator's  application 
was  not  "final  and  conclusive,"  but  was  "sub- 
ject to  review  or  reversal"  by  the  courts. 
Conceding  that  to  be  true,  still  It  Is  to  be  re- 
memliered  that  the  board  only  had  such  pow- 
ers as  were  expressly  granted  by  the  statute, 
or  necessarily  implied  therefrom.  Gllman 
V.  City  of  Mllwiiukee,  61  Wis.  592,  21  N.  W. 
640,  and  cases  there  cited.  While  the  act 
authorizes  the  "hoard  of  Its  own  motion"  to 
retire  "any  member  of  the  police  depart- 
ment" who  has  become  50  years  of  age,  and 
"served  22  years  or  more  In  such  depart- 
ment "  {section  10,  Id.),  yet,  as  Indicated  by 
the  language  quoted.  It  expressly  limits  the 
powers  of  the  board  In  granting  such  retire- 
ment for  mere  disnbillty.  In  such  cases  tbe 
board  is  only  authorized  to  "retire  such  dis- 
abled member  from  service"  In  case  he  was 
injured  "while  In  the  performance  of  his 
duty  as  such  policeman,"  and  after  being 
"found  upon  an  examination  by  a  medical 
officer  ordered  by  said  board  to  be  physically  | 


or  mentally  permanently  disabled  by  reastrn 
of  service  In  such  department  so  as  to  render 
necessary  bis  retirement  from  service  in  snct 
department."  Mere  permanent  diaaUlity 
while  in  such  service  is  not  enough  to  au- 
thorize such  retirement,  but.  In  addition,  aodi 
medical  officer  most  first  find  that  mieh  din- 
blllty  was  "by  reason  of  service  In  such  de- 
partment." There  Is  no  claim  that  the  board 
ever  ordered  such  examination  by  a  medical 
officer,  nor  that  such  medical  officer  ever 
found  as  a  fact,  or  otherwise,  that  tbe  re- 
lator's disability  was  "by  reason  of  service 
In  such  department"  Such  an  eiamlnatioi 
and  finding  are  made,  by  the  express  lan- 
guage of  the  act,  conditions  precedent  to  the 
retirement  of  such  disabled  member  from 
service  by  any  action  of  the  board.  The 
same  section  expressly  prohibits  sucb  retire- 
ment "unless  the  member  has  contracted  soeti 
disability  while  in  the  active  service  of  woeb 
department."  Such  provisions  of  the  statutes 
were  express  limitations  upon  the  powers  of 
the  board,  and  hence  could  not  be  waived  tj 
the  board.  True,  the  permanent  disability  of 
the  relator  Is  conceded,  hut  that  did  not  give 
tbe  hoard  power  to  proceed  In  disr^ard  of 
the  mandates  of  the  statutes.  We  must  bold 
that  tbe  facts  stated  In  the  petition  and  the 
writ  are  Insuffldent  to  entitle  the  relator  to 
a  peremptory  writ  of  mandamus. 

The  order  of  the  superior  court  for  Ullwau- 
kee  county  Is  reversed,  and  the  cause  Is  re- 
manded, -witb  direction  to  grant  tbe  motion 
of  the  defendants  and  quaab  the  alteruattve 
writ  of  mandamue. 


ORNSTBIN  V.  YAHB  ft  LANGE  DBUO 

CO. 

(Supreme  Court  of  Wisconsin.    Oct.  20.  1908.) 

MASTER  AND  SERVANT— KNTIRK  CONTRACT 
OF  EMPLOYA  ENT  —  CONSTRUCTION  —  EX- 
PENSES INCURRED  ON  SUNDAY— BREACH  OF 
CONTRACT  —  ACTIONS  —  BLBCTION   OF  BKU- 

BDIES— EFFECT. 

1.  Where  a  contract  of  employment  provided 
that  plaintiff  was  to  sell  defoudant's  goods  for 
a  period  beKiuoing  April  1  and  ending  Decem- 
ber 81.  IIMAJ,  at  a  salary  of  ^l.UUU  per  year  and 
ezpeDHes.  and  that  a  failure  on  the  part  of 
either  party  to  faithfally  carry  oat  his  part  of 
tbe  contract  should  authorise  a  termmadon 
thereof  by  the  other  party  giving  30  days'  no- 
tice, it  was  entire,  and  not  severable,  ko  tint 
the  benefits  and  value  of  the  services  for  a  pait 
of  the  period  conld  not  be  apportioned  pro  rata. 

2.  Toe  fact  that  sums  paid  thereon  by  tite 
employer  were  the  pro  rata  amoant  for  tbe 
services  r^dered  before  payment  did  not  rea- 
der the  contract  severable;  since  sach  payments 
would  be  regarded  as  advancements  on  tbe 
price  to  be  paid  for  the  services  to  be  rendertd 
during  the  contract  period. 

3.  Where  a  contract  for  the  employment  of  ■ 
traveling  salesman  provided  that  he  should  re- 
ceive hia  expenses  in  addition  to  his  salarr,  but 
that  the  expen^ies  should  not  exceed  an  average 
of  $7  per  working  day,  and  the  employe  was 
required  on  several  occasions  to  travel  and 
work  on  Sunday,  expenses  incurred  on  sutb 
Sundays,  actually  mane  In  the  service,  slionid 
be  included  in  calculating  the  average  expoue 
per  working  day  under  tha^COnbracttl  _ 
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4.  Where  to  entire  contract  for  the  employ- 
ment of  plafntUf  u  a  traveling  salesmaD  for 
a.  speclfled  time  was  wronKfull?  broken  by  de- 
fendant, plaintiff  was  entitled  to  elect  to  re- 
scind tbe  contract  and  sue  on  a  quantum  mer- 
uit for  Berricea  actually  rendered,  or  bring  an 
action  tor  alleged  damages  resaltlng  from  the 
breach,  and  henc«  an  action  to  recover  an 
amount  equal  to  a  month's  pro  rata  salary  un- 
der the  contract,  in  which  plaintiff  recovered  a 
jiirl»;ment,  which  was  paid  by  defradant,  con- 
stituted an  election  of  remedieB,  and  prerloded 
plaintiff  from  subsequently  recoTOing  other  or 
further  damagca. 

Appeal  from  Superior  Court,  Milwaukee 
Couuty;  John  C.  Ludwlg,  Judge. 

Action  by  W.  C.  Ornateln  aguliiBt  the  Yahr 
Jk  Ldnge  Drug  Company.  From  a  judgment 
in  faror  of  plaintiff,  defendant  appeals.  Be- 
▼ersed. 

Appellant  engaged  respondent  as  a  travel- 
ing salesman  for  a  period  beginning  April  1 
and  ending  December  31,  1900.  Tbe  agree- 
ment provides  In  part  that  be  was  "to  act 
In  tbe  capacity  of  a  cigar  salesman  for  them, 
and  sell  their  goods  In  tbe  territory  selected 
by  them,  In  harmony  with  their  wishes,  and 
in  keeling  with  their  Instructions  from  time 
to  time  as  necessity  may  demand;  for  which 
services  tbey  agree  ta  pay  him  a  salary  of 
one  thousand  (91,000)  dollars  per  year  and 
expenses,  the  latter  not  to  exceed  an  average 
of  seven  07)  dollars  per  working  day,  wltb 
tbe  distinct  understanding  that  same  shall 
be  kept  as  much  less  than  this  amount  as 
possible,  and  represent  them  properly.  Fur- 
thermore^ it  la  mutually  agreed  that  a  fttlliuv 
on  the  part  at  either  party  to  faithfully  carry 
out  his  part  of  the  contract  will  be  consider- 
ed suflScient  cause  for  the  termlnatlcm  of  this 
contract  by  giving  30  days'  notice.**  Re- 
spondent worked  &om  April  3d  to  June  29th. 
He  reported  Sunday  among  the  number  of 
his  working  days  when  he  was  actually  en- 
gaged In  woAing  on  that  day,  and  Included 
the  expoises  of  that  day  as  tbe  expenses  of 
a  working  day.  It  appears  that  appellant 
treated  the  expenses  of  Sunday  as  proper  In 
arriving  at  the  total  amount  of  expenses,  but 
Insists  Sunday  should  not  be  Included  as  a 
^'working  day"  in  computing  the  average 
daily  expenses,  which  vrere  limited  to  "sev^ 
($7)  dollars  per  working  day."  Including 
Sunday,  the  expenses  per  working  day  for 
the  whole  period  during  which  respondent 
was  actually  employed  average  less  than  (7; 
excluding  It,  the  amount  is  more.  On  July 
Ist  respondent  was  notified  that  hla  services 
were  no  longer  desired,  for  the  reason  that 
he  had  breached  tbe  contract  by  exceeding 
the  average  dally  em>ense  speclfled  therein. 
In  AngDSt  he  broi^bt  an  actltm  In  Justice 
court,  and  recovered  an  amount  equal  to  a 
month's  pro  rata  salary.  After  the  contract 
period  had  expired,  this  action  was  brought 
to  recov«  damages  for  the  breach  of  tbe 
contract  in  wrongfully  dismissing  blm  from 
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service.  Respondent  alleged  his  damages 
were  equal  to  tbe  difference  between  the 
amount  received  and  tbe  total  salary  be  was 
to  receive  for  the  period  of  service.  Judg- 
ment was  awarded  for  that  amount,  with 
costs,  amounting  to  f464.1S.  From  that  Judg- 
ment this  anneal  Is  taken. 

Nath.  Perelea  .&  Sons,  tat  appelant  W. 
B.  Rubin,  for  respondent 

SIBBECKER.  J.  (after  stating  the  facts). 
The  terms  of  employment  of  reupoudeut  by 
appellant  are  embodied  In  a  written  contract 
specifying  tbe  nature  of  the  service,  the  com- 
pensatloD  to  be  paid  therefor,  and  tbe  amount 
to  be  allowed  as  expenses  in  rendering  the 
services.  The  contract  must  be  treated  as 
raulKtdyIng  the  afn-eements  of  the  parties  con- 
ceruing  the  employment  and  fixing  the  du- 
ties which  devolve  upon  either  party  arising 
from  this  relationship.  It  is  Important  at 
the  outset  to  ascertain  whether  this  agree- 
ment admits  of  being  treated  in  law  as  an 
entire  and  indivisible  one,  or  as  one  separa- 
ble, divisible,  and  npportlonable.  This  agree- 
ment contains  the  express  promises  whereby 
the  appellants  engaged  respondent  for  the 
definite  period  beginning  April  1,  1900.  and 
ending  December  31,  1900,  to  represent  them 
and  render  the  services  of  a  traveling  sales- 
man In  the  territory  to  be  selected  by  tbem 
under  their  Instructions,  and  "for  which 
services  they  agree  to  pay  blm  the  salary 
of  one  thousand  ($1,000)  dollars  per  year  and 
expenses,  tbe  latter  not  to  exceed  an  average 
of  seven  ($7)  dollars  per  working  day."  The 
respondent  agreed  to  accept  such  employ- 
ment, and  render  service  in  the  most  advan- 
tageous and  profitable  manner.  It  Is  further 
stipulated  that  a  failure  by  either  party  to 
fulfill  this  agreement  shall  be  grounds  for 
Its  termination  upon  30  days'  notice.  The 
Intent  of  the  parties  la  manifest  by  the  terms 
and  condition  of  tbe  agreement  A  consider- 
ation thereof  discloses  tbe  fact  that  the  mu- 
tual obligations  Imposed  were  concurrent 
acts,  requiring  each  party  to  perform  his 
part  snd  that  an  ratlre  fulfillment  of  the 
promise  by  either  preceded  the  right  to  com- 
pel performance  on  the  part  of  the  other. 
The  amount  of  the  consideration  to  be  paid 
by  the  appellant  Is  certain  and  definite,  and 
Is  dependent  upon  the  performance  of  the 
services  by  respondent  for  tbe  fixed  period. 
Tbe  services  for  tbe  period  defined  Is  the 
consideration  of  the  promise  to  pay  the  sal- 
ary. Under  these  circumstances  the  benefits 
and  value  of  tbe  services  for  a  part  of  the 
period  cannot.  In  l^gal  contemplation,  be  ap- 
portioned on  a  pro  rata  basis.  If  either  par- 
ty desired  such  an  apportionment,  he  should 
have  Insisted  that  the  terms  of  the  agreement 
expressly  provide  for  It  It  fs  argued  that 
the  terms  of  the  contract  as  written  should 
be  held  npportlonable  upon  the  ground  that 
the  sums  paid  thereon  by  appeUanta  w«»  t^ie 
pro  nta  amount  for  ti^ief^teVwty^^ 


828 


96  NOBTHWESTBRN  BBPORTEB. 


fore  payment.  Tbls  cannot  control,  since  the 
terms  of  the  agreement  are  plain  and  defi- 
nite, and  readily  understood  under  rules  ai^ 
pUcable  to  the  construction  of  such  agree- 
ments. It  has  frequently  been  held  that,  if 
there  la  an  express  promise  to  pay  a  definite 
sum  aa  compensation  for  a  prescribed  period 
of  service,  It  Is  an  entire  promise  made  for 
the  whole  service  of  the  contracted  period; 
and,  if  iDstallmenta  are  paid,  they  are  not  in 
payment  of  so  much  of  the  services  rendered 
to  the  date  of  payment,  bnt  are  merely  an 
advance  of  part  payment  for  the  whole  pe- 
riod for  the  convenience  of  blm  receiving  it 
We  must  hold  that  the  contract  Is  entire, 
undra-  the  decisions  of  this  court  beginning  at 
an  early  date  In  Gordon  v.  Brewster,  7  Wis. 
855,  and  continuing  to  the  recent  case  of 
GUddeu  t.  Meyer,  110  Wis.  1.  85  N.  W.  G50; 
Jackson  T.  Cleveland,  15  Wis.  107;  Trow- 
bridge V.  Barrett,  30  Wis.  GGlj  JeoDluga  v. 
Lyons,  39  Wis.  653,  20  Am.  Rep.  57;  La 
Coursler  v.  Russeli,  82  Wis.  263,  62  N.  W. 
176;  Winkler  v.  Wagon  Co.,  09  Wis.  184,  74 
N.  W.  703.  See,  also,  Paraons,  Contracts,  toI. 
2,  pp.  633,  634. 

Exception  is  taken  to  the  court's  con- 
struction of  the  provisions  of  the  contract 
pertaining  to  expenses  of  respondent  while 
in  the  performance  of  his  services.  The  con- 
tract states  in  terms  that  respondent's  ex- 
penses connected  with  the  service  were  to 
be  paid  in  addition  to  the  salary,  and  that 
such  exiwnses  were  "not  to  exceed  an  aver- 
age of  seven  ($7)  dollars  per  working  day." 
It  Is  contended  by  appellant  tliat  no  Sunday 
should  be  included  to  determine  the  total 
nomb^  of  days  for  which  expenses  are  to 
be  allowed,  though  respondent  actually  spent 
Sunday  in  the  swrlce  away  from  his  home: 
The  nature  of  the  employment  and  the  serv- 
ices to  be  performed  must  be  considered  in 
giving  the  legal  signlflcance  to  this  provision. 
Obviously,  respondent  was  to  travel  on  the 
road,  which  required  him  to  spend  some  of 
bis  Sundays  away  from  bis  borne,  subjecting 
him  to  the  usual  dally  expenses  of  his  trip, 
and  when  required  to  travel  by  railway  on 
Sunday,  as  appears  tbe  bnalness  might  ac- 
tually demand,  his  expenses  would  be  no 
difFerrat  nor  less  necessary  than  on  other 
days.  It  must  be  assumed  that  the  parties 
contracted  having  these  drcumstances  In 
view.  It  was  proper  and  ctnnpetent  to  make 
provision  for  payment  of  expenses  for  Sun- 
days actually  spent  In  tbe  service  as  a  "work- 
ing day"  In  fixing  the  amount  to  be  allowed 
therefor.  All  Sundays  actually  spmt  In  the 
service  we  Uiink  must  be  included  in  cal- 
culating the  average  of  expense  per  "work- 
ing day."  VaAer  tbls  view  we  find  that  the 
expenses  Incurred  by  respondent  while  In  the 
actual  service  were  less  than  the  sum  of  V7 
per  day.  From  this  It  fbllows  that  resipcmd- 
ent  had  not  breached  the  contract,  as  claimed 
by  appellant,  on  July  la^  when  they  notified 
him  that  his  services  were  no  longer  desired. 

Bespondent  tendered  bis  services  and  offer- 


ed to  continue  in  his  employment  after  socb 
notice,  but  was  prevented  by  appellant.  Tbe 
evidence  shows  that  he  was  voluntarily  paid 
in  full  for  tbe  services  actually  rendered  bj 
him  before  July  1st,  and  that  he  rendered 
no  services  thereafter.  He  admits  that  be 
instituted  an  action  against  appellant  In  the 
month  of  August,  after  being  dismissed  from 
the  service.  It  is  asserted  in  his  behalf  that 
this  admission  cannot  be  held  to  bind  bin 
as  having  recovered  an^  damages  songht  u 
be  recovered  in  this  action.  It  sufficientlj 
appears  from  his  evidence  that  he  broo^t 
that  action  after  his  discharge;  that  be  recov- 
ered an  amount  equal  to  a  mouth's  pro  lati 
salary,  with  costs,  and  that  the  same  was 
paid  him  by  appellant.  Nothing  appears  to 
contradict  tbis  state  of  facts.  The  questkm, 
then,  arises,  what  are  the  legal  results  conse- 
quent on  this  recovery  by  respondent?  Since 
there  was  an  entire  contract,  a  materUI 
breach  on  the  one  side  as  to  any  part  of  its 
terms  Justified  a  refusal  by  tbe  other  side 
to  be  thereafter  bound  by  any  of  its  prorl- 
siona.  The  wrongful  dismissal  of  respondent 
from  service  by  preventing  blm  from  contin- 
uing In  the  employment  constituted  a  breach 
of  the  entire  contract,  and  furnished  him  the 
occasion  to  Invoke  legal  relief.  He,  being 
free  from  fault,  the  law  awarded  bim  tiro 
remedies:  He  had  a  right  to  act  on  the 
breach,  and  det.lare  tbe  contract  rescinded, 
and  recover  upon  quantum  meruit  for  any 
services  actually  rendered;  or  bring  his  ac- 
tion at  any  time  before  or  after  the  expira- 
tion of  the  prescribed  period  of  service  fixed 
by  the  contract  for  the  damages  actually  re- 
sulting to  him  from  the  breach.  With  these 
two  alternatives  before  him,  he  was  required 
to  elect  which  remedy  be  would  parsae.  and 
whichever  one  he  adopted  was  In  itself  a 
waiver  of  the  other,  for  the  law  will  not  per- 
mit him  to  pursue  two  remedies  to  recover 
damages  flowing  from  one  wrong.  When  he 
pursued  either  remedy,  he  exercised  tbe  legal 
right  of  choice  between  these  remedies,  of 
which  be  was  entitled  to  but  one,  and  when 
he  elected  the  one  he  waived  his  right  to  the 
other.  James  T.  Allen  Co.,  44  Ohio  St.  220. 
6  N.  E.  24G,  58  Am.  Bep.  821;  Smith's  Lead- 
ing Cases,  p.  9  et  seq.,  and  cases  cited.  It  la 
not  suggested  that  respondent  treated  tttt 
contract  as  rescinded,  and  sought  recovery 
before  the  justice  upon  quantum  memlt  for 
Borvices  actually  rendi-red.  This  he  could  wA 
do  consistently  with  his  subsequent  course  of 
action.  Such  rescission  would  in  itself  de- 
clare tbe  contract  abrogated,  and  no  action 
for  damages  for  its  breach  could  be  main- 
tained. He  expresdy  alleges  in  his  com- 
plaint '*that  iry  reason  of  such  wrongful 
breach  of  the  contract  by  [said  defeudaot] 
respondent,  be  [said  plaintiff]  sustained  dam- 
ages in  the  sum  of  9  ■  and  demands  Judg- 
ment therefor,  with  coats  of  acUon."  Having 
elected  to  stand  on  bis  right  for  damages  by 
reason  of  the  breadi,  he  wftji  confined  to  that 
remedy  before  ap||^g^@I(J©gJee«umed 


Wla.) 


BUBBACH  V.  MILWAUKEE  ELECTRIC  BY.  ft  LIQHT.OO. 


829 


to  haTe  exhausted  his  damage!  In  that  ac- 
tion. There  being  only  one  breach,  bat  one 
cause  of  action  could  arise  therefor.  It  be- 
came hl8  legal  duty  to  Include  all  hla  dam- 
ages In  one  recovery.  The  law  does  not  per- 
mit a  splitting  np  of  a  cause  of  action  Into 
dltEerent  recorerles.  The  principle  la  clearly 
stated  in  the  case  of  James  t.  Allen  Co.,  su- 
pra. In  the  following  language:  "Where  an 
emplojA  Is  wrongfully  dismissed,  bnt  all 
wages  actually  earned  up  to  that  time  are 
paid,  the  only  action  the  employe  has  wheth- 
er be  brings  It  at  once  or  waits  until  the 
eatbre  period  of  hire  had  ecpired.  Is  one  for 
damages  for  breach  of  the  contract.  And  the 
measure  of  damages  will  be  the  loss  or  In- 
Jury  occasioned  by  such  a  breach,  and  one  re- 
coT^y  upon  such  claim,  whether  the  dam- 
ages are  denominated  'loss  of  wages'  or  'dam- 
ages fbr  breach/  is  a  bar  to  a  future  recor- 
ery."  Winkler  v.  Racine  Wagon  Co.,  99  Wis. 
1^  74  N.  W.  793,  and  cases  cited;  Wood. 
Master  ft  Servant,  246;  Keedy  t.  Long.  71 
Md.  38S.  18  Atl.  704.  S  L.  R.  A.  759;  01m- 
stead  y.  Bach.  78  Md.  182.  27  AtL  001,  22  U 
R.  A.  74,  44  Am.  St  R^.  273;  Howard  T. 
Daly,  81  N.  T.  362,  19  Am.  28S;  Dona* 
man  t.  La  Caste,  28  Eng.  L-  ft  B.  140;  2 
Smith's  Leading  Casein  41;  Lake  Shore  By. 
Co.  T.  Richards,  162  lU.  69.  88  N.  B.  773.  80 
U  R.  A.  88;  Hosmer  t.  WUson,  7  Mich.  294, 
74  Am.  Dec.  716;  Goodman  r.  Focock,  15  Q. 
B.  676;  Davis  v.  Ayies,  9  Ala.  282.  We  must 
bold  that  the  contract  for  servlcn  was  an 
entire  <me;  that  respondent's  election  to 
prosecnte  the  action  before  the  Justice  ex- 
hansted  his  rights  to  sue  on  a  breach  of  the 
contract,  and  constitutes  a  bar  to  tiie  recov- 
ery sought  to  be  enforced  In  this  action. 

The  Judgment  of  the  lower  court  Is  revers- 
ed, and  the  cause  Is  remanded,  with  direc- 
tions to  rater  Judgment  dismissing  respond- 
ent's complaint. 


BURBACH  v.  MILWAUKEE  ELECTRIC 
RY.  &  LIGHT  CO. 
(SupKow  Court  of  WiBConain.    Oct  20,  lOOa) 

GUARDIAN  AD  LITBM-iUABILITT  FOR  COSTS- 
STATUTES— CONSTITUTIONAL  LAW— IMPRIS- 
ONMENT FOR  DEBT— EQUAL  PROTECTION  OF 
I<AWS— LEOISLATIVE  CLASSIFICATION— JUDQ- 
USNT  AGAINST  INFANTS— ENFORCEMENT. 

1.  Rev.  St.  1898,  S  2931,  provides  that,  when 
costs  are  adjudged  agaiDst  an  Infant  plaintiff, 
the  guardian  by  whom  be  appeared  In  the  ac- 
tion shall  be  responsible  therefor,  and  payment 
may  b«  enforced  by  attachment.  Held,  that 
the  attachment  there  referred  to  was  not  a 
capias  ad  satisfaciendum,  but  was  a  mere  order 
to  ^how  cause  why  the  guardian  should  not  be 
punished  for  contempt  for  failure  to  pay  such 
costs,  and  hence  the  section  was  not  in  violation 
of  Const,  art.  1,  S  10,  prohibiting  imprUonment 
for  a  debt  arising  out  of  or  founded  on  con- 
tracL  ezpi'eas  or  implied. 

2.  Rev.  St.  1S9S,  {  2932,  provides  that  judg- 
ments for  costs  agalnft  executors,  administra- 
tors, and  trustees  shall  be  collected  only  out  of 
the  estate  in  their  hinds.  Section  ^31  de- 
clares that  guardians  ad  litem  for  infant  plain- 
tiffs shall  be  reapoostble  for  costs.  Held,  that 
there  was  a  substantial  difference  between 


guardians  ad  litMU  and  admlDlstrators  and  trus- 
tees justifying  a  legislative  classification,  so 
that  section  2931  was  not  objectionable  as  de- 
nying to  guardians  ad  litem  the  equal  protec- 
tion of  the  lows. 

3.  Rev.  St.  1898,  I  2920,  provides  that  costs 
shall  be  allowed  to  the  defendant  unless  the 

Slaintiff  is  entitled  to  coats;  and  section  2931 
eclares  that  when  costs  are  adjudged  against 
an  Infant  plaintiff  the  guardian  ad  litem  shall 
be  responsible  therefor.  Htld,  that  in  an  action 
by  an  infant  In  case  he  fails  to  recover  the 
judgment  for  costs  judgment  should  be  render- 
ed in  favor  of  the  defendant  against  the  infant 
!  which  may  be  enforced  against  the  guardian 
I  without  the  judgment  expreNsly  passing  on  the 
I  question  of  the  guardian'^s  liability. 

Appeal  from  Superior  Court,  Milwaukee 
County;  J.  C^  iJidwlg,  Judge. 
Action  by  Peter  Burbach,  by  Charles  Muel- 
'  ler,  guardian  ad  litem,  against  the  Milwaukee 
;  Electric  Railway  &  Light  Company.  From 
a  Judgment  directing  payment  of  costs  from 
the  estate  of  the  infant  alone,  defendant  ap- 
peals. Modified. 

Action  for  personal  Injuries,  In  vrhlch  the 
Jury  found  plaintiff  guilty  of  contributory 
negligence.  Upon  sm^  verdict,  on  motion  for 
defendant,  order  for  judgment  waa  made  di- 
recting Judgment  for  costs  against  the  plain- 
tiff, Peter  Burbach,  and  ordering  "that  said 
Judgment  may  be  collected  of  said  guardian 
ad  litem,  Charles  Mueller,  and  execution 
thereon  may  Issue  against  the  said  Charles 
Mueller.*'  Thereafter,  and  before  Judgment, 
upon  plaintiff's  motion,  the  court  modified 
such  order  "by  vacating,  setting  aside,  and 
striking  ont  Aat  provision  of  tbe  said  order 
which  directs  that  the  Judgment  In  the 
above-entitled  action  may  be  collected  of 
Charles  Muellv,  the  above-named  guardian 
ad  litem,  and  Inserting  In  lieu  tliereof  the  di- 
rection that  said  Judgmrait  shall  be  collected 
from  the  estate  of  tbe  above-named  Infont 
Peter  Burbach,  solely,"  to  which  ord«  the 
defendant  duly  excepted.  Thereupon  Judg- 
ment was  rendered  dismissing  the  action,  adr 
judgli^  recovery  by  tiie  defendant  of  fS7.40 
costs,  and  ordering  and  adjudging  "tbat  this 
Judgment  shall  be  collected  solely  from  the 
estate  of  said  intent,  Peter  Burbach."  From 
that  Judgment  and  the  whole  and  every  part 
thereof,  defendant  appeals. 

Spooner  &  Roeencrantz,  for  appellant. 
Cumniings,  Hayes  Sc.  Thlel,  for  respondent. 

DODGE,  J.  (after  stating  the  facts).  Sincrs 
1849,  at  least,  It  has  been  the  declared  legis- 
lative policy  of  the  estate  tbat  one  who,  as 
next  friend  or  guardian  ad  litem,  lends  him- 
self to  the  bringing  of  a  suit  by  an  Infant 
plaintiff,  shall  be  responsible  for  any  costs 
adjudged  against  such  plaintiff.  Section  29, 
c.  90,  Rev.  St.  1849,  was  adopted  directly 
from  \ew  York,  where  It  had  been  enacted 
In  1829,  and  declared  this  policy.  In  185«, 
In  the  adoption  of  the  Code  also  from  New 
York,  was  enacted  section  226,  c.  120,  p.  188, 
Gten.  Laws  1850,  Identical  in  words  wither 

t  S.  Sea  Infants,  vol.  r.  Cent.  Dig.  |  S3G. 
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present  Bectlon  2931.  Rev.  St.  1808,  preserving 
the  declaration  that  such  jsuardlan  shall  be 
responsible  for  costs  adjudged  against  the 
plaintiff,  and  merely  adding,  "and  payment 
may  be  enforced  by  attachment"  This  pol- 
icy, standing  thus  unassalled  for  half  a  cen- 
tury, has.  by  the  Judgment  of  the  superior 
court  been  set  at  naught.  Of  the  grounds  of 
this  decision  we  are  not  fully  Informed.  The 
moat  strenuous  contention  of  respondent's 
counsel  Is.  however,  that  section  2^1  is  nn- 
i-onstltutfonal,  because  the  provision  for  «i- 
forcement  of  payment  of  costs  by  attachment 
Is  In  disobedience  of  section  16,  art.  1,  Const, 
prohibiting  imprisonment  for  a  debt  arising 
out  of  or  founded  on  contract,  expressed  or 
implied^  Sven  If  this  position  were  conced- 
ed, the  CQncluston  of  the  court  below  would 
seem  a  pretty  complete  non  sequltur.  The 
substantial  enactment  of  the  Legislature  Is 
that  the  guardian  ad  litem  shall  be  respon- 
sible for  costs,  and  no  reason  Is  apparent  why 
this  may  not  stand,  although  the  L^tslaturc 
may  have  authorized  an  miconstitutlonal 
method  of  enforcing  that  responsibility.  It  la 
a  fundamental  canon  of  statutory  and  con- 
stitutional discussion  that  a  statute  will  be 
sustained  as  far  as  possible,  eliminating  any 
unconstitutional  provisions  thereof,  imless  it 
clearly  api>ears  that  the  latter  were  so  in- 
tegral to  the  whole  purpose  of  the  legisla- 
tion that  one  part  cannot  stand  without  the 
other.  McGUlivray  v.  School  Dist,  112  Wis. 
854,  8B0,  88  N.  W.  810.  68  L.  R.  A.  100,  88 
Am.  St.  Rep.  969.  That  surely  cannot  ap- 
pear here,  for  during  the  period  at  least  from 
1849  to  18&6  the  provision  for  the  liability  of 
the  next  friend  did  stand,  with  no  specific 
direction  as  to  how  It  was  to  be  enforced,  ex- 
cept as  contained  in  other  general  provisions 
regulating  the  power  and  proceedings  of 
courts.  On  the  contrary,  It  must  be  api>arent 
on  a  moment's  consideration  that  such  sever- 
ance of  the  statute  of  1856  is  entirely  possi- 
ble, so  that  the  court  can  and  ought  to  sustain 
the  statutory  behest  that  the  guardian  ad 
litem  be  liable,  even  though  it  could  not  sus- 
tain the  further  provision  that  such  liability 
be  enforced  by  attachment 

But  Is  the  Legislature  restrained  from 
this  latter  provision  by  the  constitutional 
prohibition  against  imprisonment  for  debt? 
In  discussing  this  same  constitutional  prohl- 
bitlon  (Re  Meggett,  105  Wis.  291,  297,  81 
N.  W.  419,  422),  we  said:  "It  does  not  follow, 
necessarily,  because  a  party  owes  a  debt 
and  is  imprisoned  until  be  pays  the  same 
sum  of  money,  that  be  Is  imprisoned  for  a 
debt;  not  more  than  It  followed  because 
Debs  was  Imprisoned  for  doing  an  act  which 
was  a  crime  that  he  was  being  Imprisoned 
for  a  crime  without  trial  by  jury  (In  re  Debs, 
168  IJ.  a  664,  15  Sup.  Ct  900,  39  L.  Ed.  1092; 
Gllenbecker  t.  Dist.  Ct.  of  Plymouth  Co., 
134  U.  S.  31,  10  Sup.  Ct  424,  33  L.  Ed.  801); 
nor  more  than  It  follows  because  one  is  Im- 
prisoned upon  an  execution  against  the  body 
under  a  judgment  for  conversloD  or  embez- 


zlement that  he  ta  Imprisoned  for  delrt.  al- 
though be  may  be  Indebted  on  Implied  con- 
tract for  the  iKtiperty  converted  or  the  mon- 
ey embezzled."  It  is  under  that  principle 
that  this  and  other  courts  have  always  rec- 
ognized that  the  constitutional  prohibition 
against  imprisonment  tor  contract  debt  did 
not  take  away  the  comprehensive  and  In- 
herent powers  of  the  courts  to  protect  them- 
selves and  parties  before  them  against  will 
ful  disobedience  of  their  orders,  upon  the 
theory  that  such  disobedience  constltnted  a 
contempt  of  the  court's  authority.  Re  Meg- 
gett supra.  But,  Indeed,  it  is  not  contended 
that  If  an  attachment  against  a  recalcitrant 
guardian  ad  litem,  who  fails  to  pay  tbe  cofU 
for  wlilch  tbe  statute  makes  him  liable,  is  a 
mere  exercise  of  the  contempt  power  of  the 
court  it  is  forbidden  by  our  Constitntian. 
The  re^ondent  rests  upon  the  contention 
that  the  statute  att^npts  to  confer  an  abso- 
lute power  of  imprisonment  by  process  sub- 
stantially Identical  with  the  common-law  writ 
of  capias  ad  satisfaciendum,  and  founds  this 
view  upon  Grantman  v.  Thrall,  31  How. 
Prac.  464,  and  Granbolm  v.  Swelgle,  3  X.  D. 
476,  67  N.  W.  509,  which  seem  to  offer  some 
support  for  it  Thus.  In  Grantman  v.  Thrall 
it  was  said  by  the  General  Term  nt  th^ 
Supreme  Court  of  New  Tork,  in  1866.  ap- 
parently without  much  consideration,  that 
the  words  "payment  thereof  may  be  enfor> 
ced  by  attachment"  mean  "a  process  In  the 
nature  of  ca.  sa.  admits  of  no  doubt,"  from 
which  It  was  argued  tliat  the  attachment 
mentioned  In  the  statute  was  not  a  prelimi- 
nary process  to  bring  a  party  before  court 
to  show  cause  why  he  should  not  be  pun- 
ished by  Imprisonment  as  for  contempt,  bnt 
that  the  court  was  required  to  Issue  Its 
absolute  writ  ca.  sa.  for  bis  imprisonment 
until  payment  of  the  sum  for  which  be  was 
so  liable.  Upon  the  authority  of  this  case 
the  Supreme  Court  of  North  Dakota,  dealing 
with  a  statute  identical  to  both  that  In  Nen- 
Tork  and  our  own,  and  with  a  writ  com- 
manding absolutely  arrest  and  imprisonment 
till  the  Judgment  was  paid,  held  that  the 
constitutional  prohibition  against  Imprison- 
ment for  debt  was  Infringed.  It  seems  clear 
to  us  that  tbe  premise  upon  which  both  of 
these  courts  proceeded  was  an  erroneous  one. 
The  Grantman  Case  Is  quite  distinctly-  orer- 
ruled  on  this  point  in  the  same  court  by 
subsequent  cases.  Morrison  v.  L^er,  11 
Hun,  618;  Id.,  15  Han,  638;  Schoen  v. 
Schlessinger,  67  How.  Prac.  490;  Miller  t. 
Woodhend  (Sup.)  6  N.  Y.  Supp.  88— hi  which 
it  is  held  that  the  process  of  attachment  au- 
thori:!ed  by  the  statute  is  the  ordinary  one 
long  and  well  known  as  tbe  mesne  process 
by  which  one  Is  brought  before  the  court  to 
answer  for  an  alleged  contempt  and  upon 
which  the  court  investigates  and  decides  the 
fact  of  contempt  and  exerdses  Its  discre- 
tion as  to  the  further  steps  to  be  taken  by 
way  of  punishment  or  of  coeiclQSjQjb^ence 
to  its  former  prStS^'^  Ittiitt^'atfe'^lfe  error 
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tat  a  eonrt  to  substitute  In  lieu  thereof  Its 
absolute  process  caplaa  ad  satisfaciendum, 
commanding  a  sheriff  to  take  and  Imprison  a 
debtor  until  be  makes  satisfaction.  Inde- 
pendently of  the  direct  authority  in  New 
York  upon  the  question,  we  cannot  seriously 
donbt  that  the  word  "attachment"  Is  used  In 
our  statute  In  Its  correct  signification,  and 
tbat  It  authorizes  what  Is  described  by  Bou- 
vier  a  Diet  187)  as  "a  writ  Issued  by  a 
court  of  record,  commanding  the  sheriff  to 
bring  before  It  a  person  who  has  been  guUty 
of  contempt  of  court,  either  In  neglect  or 
abuse  of  Its  process  or  of  subordinate  powers. 
3  Bl.  Com.  280;  4  Id.  283."  The  word  "at- 
tachment" was  by  no  means  novel  In  our 
statutes  at  the  time  of  the  enactment  of 
tHe  Code  In  1856.  Many  Illustrations  of  Ita 
use  might  be  pointed  out  but  one  specially 
eermane  to  the  subject  now  In  hand  Is  pre- 
sented by  the  statutes  of  1819  on  the  subject 
of  contempt  (subdivision  8,  §  1,  c.  116,  Rev. 
St  1849),  authorizing  punishment  by  fine  and 
imprisonment  In  "all  other  cases  where  at- 
tachments and  proceedings  as  for  contempts 
have  been  usually  adopted  and  practiced  in 
courts  of  record,  to  enforce  the  civil  reme- 
dies of  any  party  or  to  protect  the  rights  of 
any  such  party."  This  la  specially  applica- 
ble, for  under  an  exactly  similar  statute  the 
courts  of  New  York  had  been  accustomed  to 
enforce  the  liability  of  the  next  friend  for 
costs  by  attachment  prior  to  the  adoption  of 
the  Code,  which  expressly  authorized  it  for 
that  purpose  (WIce  v.  Insurance  Co.,  8  Daly, 
70;  Miller  v.  Woodhead  [Sup.]  5  N.  Y.  Supp. 
88),  and  such  was  the  recognized  practice. 
1  Tidd's  Practice,  100;  2  Burrlll's  Practice 
(2d  Bd.)  81;  Slaughter  v.  Talbot,  Barnes,  128; 
s.  c.  Wllles,  190.  The  same  significance  has 
also  been  given  by  this  court  to  identical 
language  In  what  Is  now  section  2933,  Rev. 
St.  1898,  making  an  assignee  liable  for  costs 
and  subject  to  attachment  to  enforce  pay- 
ment, In  De  Witt  T.  Perkins,  25  Wis.  438, 
where  the  court,  instead  of  attempting  to 
Issue  Its  common-law  writ  for  the  imprison- 
ment of  an  assignee  until  he  satisfies  the 
judgment,  commanded  him  to  appear  and 
show  cause  why  he  should  not  be  required  to 
make  payment;  evidently  considering  the 
whole  procedure  as  Identical  with  that  upon 
other  charges  of  contempt  Contempt  pro- 
ceedings are  especially  appropriate  to  control 
of  guardians  ad  litem,  for  they  are  officers 
of  the  conrtf  and  subject  to  its  commands. 
Richardson  v.  Tyson,  110  Wis.  572,  8ft  N.  W. 
250,  84  Am.  St  Rep.  937;  subdivision  1.  S 
8477,  Rev,  St  1898.  Again,  they  of  course 
are  not  subject  to  execution,  since  they  are 
not  parties  to  the  action  and  no  Judgment 
can  properly  be  entered  against  them.  Thus 
tbey  fall  within  the  class  described  In  subdi- 
vision 3,  S  3477,  subject  to  punishment  as 
for  contempt  for  nonpayment  of  money. 
The  procedure  Is  carefully  regulated  so  as 
to  ensure  due  notice  and  hearing  before  any 
order  for  imprlsomnent  passes,  Sectlona 


8480  et  seq.,  Rev.  St.  1898.  From  all  these 
considerations,  the  conclusion  is  to  our  minds 
Irresistible  ttiat  section  2931  authorizes  noth- 
ing but  the  exercise  of  the  Inherent  power  of 
the  courts  against  contempts,  and  In  no  wise 
infringes  upon  the  Immunity  from  imprison- 
ment for  debt  guarantied  by  our  Constitution. 

2.  Another  suggestion  Is  made  by  respond- 
ent, that  guardians  ad  litem  are  by  this  stat- 
ute denied  the  equal  protection  of  the  laws, 
for  that  th^  are  subjected  to  burdens  not 
resting  on  other  parties  plaintiff  nor  on  oth- 
er fiduciaries,  such  as  executors,  administra- 
tors, or  trustees.  They  are.  however,  so  dis- 
tinguished from  all  such  others  tbat  we  cauf 
not  doubt  the  power  of  the  Legislature  to 
classify  them  separately.  They  are  not  par- 
ties to  the  suits  they  bring,  nor  subject  to 
entry  of  Judgment  directly  against  them,  and 
yet  behind  the  shelter  of  the  name  of  a  minor, 
perhaps  Irresponsible,  they  have  Bufficlent  con- 
trol to  harass  the  defendant  and  absorb  the 
attention  of  the  court  If  tbey  do  so  without 
proper  grounds,  why  should  they  not  be  lia- 
ble at  least  for  costs,  like  any  other  plain- 
tiff? Again,  the^  differ  from  all  the  other 
fiduciaries  mentioned  in  that  they  need  nei- 
ther hold  nor  control  any  property  of  the  ben- 
eficiary for  whom  they  sue,  while  the  very 
existence  of  an  executor  or  trustee  presup- 
poses property  In  his  hands  out  of  which  can 
be  satisfied  the  costs  of  the  suit  be  brings, 
If  he  acts  for  the  welfare  of  bis  beneficiary. 
This  distinction  entirely  Justifies  the  proTl- 
slon  of  section  2932,  Rev.  St  18!J8,  that  Judg- 
ments for  costs  against  such  trustees  shall  be 
collected  only  out  of  the  estate  In  their  hands, 
but  for  bad  faith,  and  the  contrary  provision 
that  guardians  ad  litem  shall  be  responsible 
personally  to  the  defendant  Such  guardian. 
If  he  acts  in  good  faith,  and  for  the  benefit 
of  the  minor.  Is,  of  course,  entitled  to  be  re- 
imbursed such  costs,  In  common  with  other 
necessary  expenses,  out  of  the  estate  of  the 
minor.  If  he  has  any.  Tyson  v.  Richardson, 
103  Wis.  897,  79  N.  W.  439.  We  conclude, 
therefore,  that  nb  reason  Is  suggested  wtiy 
section  2931.  Rev.  St  1898,  is  not  within  the 
just  powers  of  the  Legislature,  and  that  it 
should  be  given  effect  according  to  its  terms. 
Clearly,  the  decision  of  the  trial  court,  as 
embodied  in  the  Judgment  appealed  from, 
denied  such  effect  to  that  statute,  and  was  er- 
roneous. 

A  further  misconception,  shared  apparently 
by  the  court  below  and  the  coansel  upon 
both  sides,  was  that  the  Judgment  to  be  enter- 
ed needed  to  expressly  pass  on  the  question 
of  liability  of  the  guardian  ad  litem.  The 
true  view  on  this  subject,  as  fully  illustrated 
by  the  New  York  decisions— albeit  practice 
decisions,  but  which  we  deem  founded  on 
reason— is  that  the  Judgment  for  costs  In  the 
case  of  an  Infant  plaintiff  should  be,  in 
terms,  against  the  plaintiff,  as  in  any  other 
case.  Whether  he  may  or  may  not  tiave 
property  within  reach  of  ordiiRLr7,^;ficution 
la  sot  Bignlflcaxit  ^liHii^  >^.^8Ml^i|$^,  fi? 
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How.  Prac.  490.  Tbe  minor  Is  the  plaintiff, 
and,  wheo  he  falla  to  recover,  judgment  for 
costs  In  favor  of  tbe  defendant  and  against 
him  Is  warranted  by  section  2920,  Rev.  St 
1898,  In  the  same  form  as  if  he  were  not  a 
minor.  Section  2931,  Kev.  St.  1898,  recog- 
nizes this  by  imposing  liability  upon  the 
guardian  "when  costs  are  adjudged  against 
an  Infant  plaintiff."  Tbe  liability  of  the 
guardian  rests  not  upon  the  form  of  the 
Judgment,  but  upon  the  express  provision  of 
tbe  Btati^te.  It  results  that  the  Judgment  In 
this  case  should  have  followed  tbe  ordinary 
form  that  the  defendant  do  have  and  recover 
from  the  plaintiff  a  specified  sum  of  costs, 
and  that  the  Interpolation  therein  of  the  pro- 
vision that  they  should  be  enforceable  only 
against  the  estate  of  the  mbior  was  erro- 
neous. 

The  Judgment  appealed  from  Is  modi£ed 
by  striking  therefrom  the  paragraph;  "And 
It  is  further  ordered  and  adjudged  that  this 
Judgment  shall  be  collected  solely  from  the 
estate  of  the  said  Infant^  Peter  Bnrbacb," 
and.  as  so  modified,  is  affirmed.  Appellant 
to  recovw  coats  In  fbla  court 


DALY  T.  MILWAUKEE  ELECTRIG  RT. 
&  LIGHT  CO. 

(Supreme  Court  of  Wisconsin.    Oct.  20,  1903.) 

STREET    RAILROADS  —  USB    OF    STREETS  — 
OPERATION   OP   FREIGHT  CARS— WANT  OF 
AUTHORITY  —  NUISANCSI  —  INJURIES  TO  PE- 
DESTRIANS —  COMPLAINT  —  AVERMENT  OF 
NEC  LIQENCB-NECESSITT. 
1.  Where  a  street  railway  company  operated 
freight  cars  over  its  traclta  wltfaoat  authority 
and  Id  violation  of  law,  tbe  operation  of  sach 
cars  constituted  a  nniaance,  for  which  a  pe- 
destrian Injured  thereby  was  entitled  to  re- 
cover without  regard  to  the  care  exercised  in 
operating  such  trains,  and  hence  a  complaint 
alleging  saoh  operation  a  special  tnjnry  was  not 
demurrable  for  failure  to  allege  negligence  in 
the  operation  of  such  cars. 

Appeal  from  Circuit  Court,  Mtlvpoukee 
County;  Lawrence  W.  Hal&ey,  Judge. 

Action  by  James  Daly  against  tbe  Mil- 
waukee Electric  Railway  &  Light  Company. 
From  an  order  overruling  a  demurrer  to 
pialntifTs  complaint,  defendant  appeals.  Af- 
firmed. 

This  la  an  appeal  from  an  order  overruling 
a  demurrer  to  a  complaint  which  alleges,  in 
effect,  that  the  plaintiff  Is  an  infant  eight 
years  of  age;  that  bis  father  was  duly  ap- 
pointed his  guardian  herein;  that  the  de- 
fendant was  duly  Incorporated  under  the 
Statutes  of  this  state,  and  at  all  tbe  times 
mentioned  authorized  to  operate  street  rail- 
ways therein,  and  particularly  in  tbe  city  of 
MUwankee;  that  the  defendant  derived  Its 
authority  from  certain  ordinances  of  the  city; 
that  among  others  the  defendant  had  a 
double-track  street  railway  on  Wells  street 
from  Eleventh  street  west  to  tbe  city  limits, 
npon  which  to  run  its  cars,  under  the  pro- 
visions of  the  ordinance,  which,  among  otber 


things,  provided  that  "tbe  said  tracks  utd 
railway  shall  be  used  for  no  otbia  pnipose 
than  tbe  tranu[>ort  of  passengors  and  tlieii 
ordinary  baggage,  and  tbe  cars  or  cairi^ 
used  for  that  purpose  shall  be  of  tbe  bat 
style  and  class  In  use  on  such  railways";  thai 
such  provision  has  continued  and  remained 
tn  full  force,  and  Is  a  limitation  tipoD  tie 
use  which  may  be  made  of  such  tracks,  tti 
that  no  right  has  ever  been  granted  in  aLc 
form  to  the  defendant  to  operate  cars  npis 
any  of  Its  tracks  In  the  streets  In  tbe  cicj 
of  Milwaukee  except  for  carrying  pssses- 
gcrs;  that  durlug  the  year  last  preceding  at 
frequent,  but  Irregular,  intervals,  the 
ant  ran  a  large  number  of  Its  trains  upon  io 
tracks  In  the  city— including  those  od  Wcii 
street— propelled  by  electricity,  adapted  sole- 
ly for  carrying  freight  and  heavy  matt^riaL 
carrying  no  passengers,  nor  stopping  to  re- 
ceive or  discharge  passengers,  but  running 
continuously  from  their  starting  poist  to 
their  destination  In  the  manner  of  ordinary 
freight  trains,  used  only  tor  carrying  (reigtit 
and  heavy  material  for  compensation  or  pntf- 
it  to  the  defendant,  such  freight  and  mate- 
rial being  carried  to  and  from  places  oatsi* 
the  city;  that  such  freight  trains  «>  run  in 
the  streets  of  the  ci^  were  dangeroos  to  tlx 
community,  and  especially  to  children  lav- 
fully  upou  such  streets,  and  that  tbej  ban 
been  so  run  by  the  defendant  wholly  witboat 
authority  of  law,  and  In  direct  vloIstlDn  d 
law;  that  November  18,  1002,  the  defendait 
ran  one  of  such  trains  conslatlng  of  fin  of 
such  freight  cars  which  had  Ivougbt  frdEbt 
and  heavy  material  over  Wells  stiert  fniD 
beyond  the  city  limits  to  some  place  hi  tlv 
city,  and  which  was  &agage&  In  such  titfflc 
and  for  the  purpose  of  further  hauling  frdgU 
and  material  from  beyond  the       to  sobk 
place  within  the  some,  said  cars  thai  belni 
empty,  westwordly  on  Wells  street,  witboot 
any  authority  and  In  direct  vlolatkm  of  hv: 
that  such  train  was  so  run  at  a  very  hilli 
and  dangerous  rate  of  speed  along  socb  pub- 
lic street,  passing  street  crossings  at  verr 
frequent  intervals,  without  giving  8teB>l>< 
through  a  populous  part  of  the  <dty,  passinf 
schoolhoases  when  children  were  on  their  var 
home  from  school;  that  the  plaintiff  then  be- 
ing lawfully  upon  said  Wells  street,  seeUns 
to  cross  the  same,  and  exercising  due  care 
for  one  of  his  age,  at  the  Intersectioa  (tf 
Twelfth  street,  was  struck  by  said  frd^l 
train  of  the  defendant  and  thrown  dovn 
thereby,  partly  under  the  wheels  thereot  snd 
one  of  bis  legs  was  crushed  so  that  it  bad 
to  be  amputated,  and  a  portion  of  bis  foo* 
of  tlie  other  leg  lacerated,  crushed,  and  torn 
so  that  a  large  part  thereof  had  to  be  re- 
moved, subjecting  the  plaintiff  to  great  pain 
and  suffering,  and  crippling  hfm  for  life,  to 
his  damage. 

Spooner  &  Rosecrants,  toe  appdlant 
Winkler.  Flanders;  Smith,  Bottom  ft  VUth 

for  tespondcnt^.^,^^^^^^^GoQg[^ 
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OA8BODAY.  O.  J.  (after  staUng  the  fiacta). 
Counsel  for  the  defendant  contend  that  the 
complaint  falls  to  state  a  canse  of  action  be> 
::ause  It  doea  not  apeclflcally  allege  any  neg- 
ligence of  the  defendant  In  operating  the 
train  or  in  the  construction  of  the  cars  or 
the  track  or  otherwise.  It  does  allege  that 
the  defendant  waa  only  authorized  to  use  its 
tracks  and  railway  for  transporting  pasaen- 
i^ers.  Had  the  Injury  resulted  from  the  use 
>f  sach  imssenger  cars,  there  might  have 
t)een  some  force  in  the  objection.  Chicago  & 
Eastern  ItUnols  R.  B.  Co.  t.  Loeb,  118  111. 
203,  8  N.  B.  460.  69  Am.  Bep.  841;  Handle 
r.  Pacific  R.  B.,  65  Mo.  326.  Bat  the  grava- 
tnen  of  the  complaint  is  that  the  plaintiCC 
was  Injured  by  reason  of  the  defendant  run- 
ning freight  care  upon  its  tracks  without 
lutbority  and  in  Tlolation  of  law.  The  ques- 
tion whether  an  Indictment  would  lie  at  com- 
tnon  law  against  a  corporation  for  a  mis- 
feasance was  answered  In  the  affirmative  by 
the  Queen's  Bench  many  years  ago.  The 
Queen  t.  Great  North  of  England  Ky.  Co..  9 
Queen's  Bench,  S15,  326.  In  that  case  it  was 
Bald  by  Lord  Denman,  G.  J.,  that  "a  corpora- 
tion •  •  •  may  be  guilty  as  a  body  cor- 
porate of  commanding  acta  to  be  done  to  the 
nuisance  of  the  community  at  large."  Id. 
326.  Thus,  it  has  been  held  In  Massachusetts 
that  "a  railroad  laid  out  over  and  along  a 
bighway  In  such  a  manner  as  to  obstruct  it, 
without  express  statute  authority  or  neces- 
sary Implication,  Is  liable  to  Indictment  as  a 
nuisance."  Commonwealth  r.  Old  Colony  ft 
Fall  BiTCT  B.  R  Co..  14  Gray,  93.  See,  also. 
State  T.  Troy  &.  Boston  B.  B.  Co.,  67  Vt. 
144;  BTans 't.  The  C,  St.  P.,  M.  &  O.  B. 
Co.,  86  Wis.  687,  608,  67  N.  W.  354,  39  Am. 
St  Bep.  906.  So  It  is  well  settled  that  If  an 
IndlTldual,  without  fault  on  his  part,  sufFerB 
special  damage  by  any  unlawful  act  in  ob- 
strncting  a  highway,  he  has  a  right  of  action 
therefor,  although  the  party  doing  the  act  la 
also  liable  to  aa  Indictment  for  the  same. 
Thayer  v.  Boston,  19  Pick.  614,  31  Am.  Dec, 
159;  Zettel  v.  The  City  of  West  Bend,  79 
Wis.  316,  319.  48  N.  W.  379,  24  Am.  St.  Rep. 
715,  and  cases  there  cited.  Thus  It  has  been 
held  In  New  York  that  "the  conBtructlon  and 
malntenaDce  of  a  street  railway  by  any  in- 
dirldual  or  association  of  indlTlduals  without 
legislative  authority  Is  a  public  nuisance,  and 
subjects  those  maintaining  It  to  a  private 
action  in  favor  of  any  person  sustaining  spe- 
cial injury  therefrom."  Fanning  v.  Osborne, 
102  N.  T.  441,  7  N.  K.  807.  To  the  same 
effect,  Beekman  v.  Third  Avenae  R.  R.  Co., 
153  N.  T.  144,  152,  47  N.  E.  277;  Borough  of 
Stamford  v.  Stamford  Horse  By.  Co.,  56 
Conn.  381,  IB  Atl.  749,  1  L.  R.  A.  376;  Well- 
come T.  Inhabitants  of  Leeds,  61  Me.  813, 
815.  To  the  extent  that  the  defendant  ex- 
ceeded Its  authority  by  running  freight  cars 
over  Ha  tracks  without  legislative  permission, 
express  or  Implied,  it  must  be  regarded  as 
acting  In  violation  of  law,  and  hence  answer- 
able accordingly.  This  has.  In  effect,  been 
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repeatedly  held  by  this  court  Hvans  v.  The 
G.,  St.  P..  M.  &  Omaha  R.  Co.,  86  Wis.  597, 
603.  67  N.  W.  364,  39  Am.  8t  Rep.  908; 
Linden  Land  Co.  v.  MIL  El.  By.  &  L.  Co., 
107  Wis.  493,  613,  S3  N.  W.  851;  Allen  V. 
Clausea,  114  Wis.  244,  90  N.  W.  18L  Thus 
It  is  stated  by  a  standard  text-writer  "that 
for  i)ersonal  Injuries  sustained  by  a  person 
by  reason  of  any  nuisance  In  a  highway,  or 
Injuria  thereby  Inflicted  upon  his  team  or 
proi>erty,  the  person  creating  the  nuisance,  as 
well  as  the  person  maintaining  It,  is  always 
liable  In  a  civil  action,  if  the  person  Injured 
was  in  the  exercise  of  ordinary  care  when 
the  injury  was  Inflicted;  and  no  degree  of 
care  on  the  part  of  the  person  erecting  or 
maintaining  the  nuisance  will  exempt  him 
from  liability."  2  Wood  on  Nolsances  (3d  Ed.) 
i  708.  The  theory  is  that,  the  act  being 
wrongful,  the  party  doing  it  Is  answerable 
for  all  the  consequences  tbat  flow  therefrom 
to  a  person  who  is  not  chargeable  with  neg- 
ligence b;  reason  of  which  the  injury  Is  In- 
flicted. Id.  The  allegations  of  the  com- 
plaint. If  true,  are  sutficient  to  authorize  a 
Jury  to  find  that  the  plaintiff's  Injuries  were 
without  fault  on  his  part,  and  were  actually 
caused  by  the  running  of  the  freight  cars 
on  the  defendant's  tracks  In  violation  of  law; 
and  hence  the  complaint  states  a  cause  of 
action. 

The  order  of  the  drcnlt  court  is  affirmed. 


WISCONSIN  FABM  lAND  CO.  v.  BCL- 
LARD. 

(Supreme  Court  of  Wiscondn.   Oct  20,  1908.) 

BROKER'S  COMMISSIONS-SALE  BT  OWNER— 
RELEASE— EVIDENCE  —  ESTOPPEL  —  ISSUES 
AND  PROOF  — SPKCLAL  VERDICT  —  APPEAL- 
FINDINGS— REVIEW— HARMLESS  BRROR. 

1.  Where,  in  an  action  for  broker's  commis- 
Bions  OD  a  sale  effected  by  the  owner,  estoppel 

in  pais  was  not  pleaded,  evidence  that  before 
maKing  the  contrnct  the  owner  had  a  conversa- 
tion with  plaintiff's  managing  agent,  In  which 
it  wns  agreed  tbat.  if  defendant  effected  a  sale, 
plaintiff  would  make  no  claim  for  commiaslona, 
and  that  relying  thereon  defendant  contracted 
with  the  purchaser  at  a  reduced  price,  was  in- 
admisKibte. 

2.  Where  in  an  action  for  broker's  commis- 
sions  the  jury  found  on  sufficient  evidence  that 
the  owner  had  been  released  from  bia  contract 
to  pay  plaintiff's  oommiseions  before  the  sale, 
the  erroneous  admission  of  evidence  establisliiDg 
an  estoppel  against  plaintiff  was  harmless. 

3.  Under  Rev.  St.  1898.  f  2858,  providing 
that  a  special  verdict  shall  be  prepared  by  the 
court  In  the  form  of  written  questions  relating 
only  to  material  Issues  of  fact  admitting  a  di- 
rect answer,  where  the  only  issue  as  to  a  re- 
lease in  an  action  for  broker's  commissions  was 
whether  plaintiff  had  absolutely  released  de- 
fendant from  liability  for  commissions,  a  spe- 
cial verdict  submitting  the  issue  whether  de- 
fendant waa  wholly  released  was  not  objection- 
able for  failure  to  require  a  finding  as  to 
whether  the  release  was  absolote  or  onl^  par- 
tial, as  to  which  the  evidence  waa  confiicting. 

4.  A  spedal  finding  will  not  be  reversed  If 
there  is  any  credible  evidence  to  support  It 

f  L  8m  Bstoppal,  vol.  l^jgCHiti 
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S.  In  ao  action  for  broker'a  commlssioni  the 
jur^  specially  found  .that  plaintiff  was  the  pro- 
cunni;  cause  of  the  sale  oj  the  owner  to  the 
purchnser,  but  also  fonnd  that  the  plaintiff,  be- 
fore  the  sale,  had  released  defendant  from  the 
obligation  to  pay  any  commiasion  in  case  he 
Rold  the  farm  himself,  and  that  defendant  re- 
lied on  such  release  in  selling  the  farm.  Held, 
that  the  fiudinfr  that  plaintiff  was  the  procuring 
cause  only  meant  that  plaintiff  drew  the  par- 
chaser's  attention  to  the  farm,  and  did  not  con- 
stitute a  finding  that  the  sale  was  in  fact  made 
by  plaintiff,  aod  oot  lyr  the  ovner,  so  as  to 
entitle  plaintiff  to  commisaiona  notwithstandiiig 
the  release. 

Ai^eal  from  Circuit  Oonrt,  Olark  Oolmty; 
James  O'NeUl,  Judge. 

Action  hj  tbe  Wisconsbi  Farm  Land  Com- 
pany agalnat  Andrew  J.  Bnllard.  From  a 
Judgment  In  favor  of  defendant,  plaintiff  ap- 
peals. Affirmed. 

Action  upon  a  contract  worded  as  follows: 
-  "This  agreement,  made  and  entered  Into 
tblB  14tb  da;  of  August,  1901,  by  and  be- 
tween tbe  Wisconsin  Farm  Land  Oo.,  of 
NeillsTille,  Wisconsin,  and  Andrew  Bullard, 
Town  of  Weston  of  Clark  Co.,  Wisconsin. 

"Wltnessetb:  Tbe  said  Andrew  Bullard 
for  and  In  consideration  of  the  agreements 
hereinafter  made,  does  hereby  appoint  tbe 
said  Wisconsin  Farm  Land  Company  his  ex- 
clusive agents  for  the  period  of  until  the  first 
of  March  from  the  date  hereof,  except  as 
hereinafter  provided,  for  the  sale  of  the  fol* 
lowing  described  lands  and  properties. 

"NE  of  NB,  B.  24,  Town  25,  3  W,  Acres  40. 

"SB  of  NE.  S.  24,  Town  26,  3  W,  Acres  40. 

"The  price  of  said  lands  and  properties 
shall  be  $4,600.  And  in  case  said  lands  and 
properties  are  sold,  $300  shall  be  retained  by 
the  Wisconsin  Farm  land  Co.  from  the  first 
cash  payment,  as  payment  for  their  services 
In  etTectlng  such  sale,  and  expenses  Incurred 
by  tbem  In  advertising  said  property,  or 
showing  same  to  prosi>ectlve  buyers.  Said 
sum  of  $500  shall  be  in  full  payment  for  all 
services  and  expenses  of  said  Wisconsin 
Farm  Land  Co.  and  no  further  demand  for 
such  services  or  expense  shall  be  made.  The 
said  A.  J.  Bullard  hereby  reserves  tbe  right 
to.  If  possible,  find  a  purchaser  for,  and  make 
sale  of  tbe  above  described  lands  and  prop- 
erties at  the  said  price  of  |4,600.  And  In 
caae  a  purchaser  for  said  properties  Is  so 
found  he  hereby  agrees  to  forthwith  bring 
such  purchaser  to  the  office  of  the  Wisconsin 
Farm  L^nd  Co.  at  Nelllsvllle,  where  all  pa- 
pers of  transfer  shall  be  made  and  executed 
without  cost;  and  shall  pay  the  Wisconsin 
Farm  Land  Co.  tbe  sum  of  $500  as  payment 
for  expenses  incurred  by  them  in  advertising 
of  said  properties  and  commission  for  the 
sale  thereof.  It  Is  further  agreed  that  In 
case  no  purchaser  Is  found  for  said  properties 
within  the  time  specified,  that  the  said  Wis- 
consin Farm  Land  Co.  shall  make  no  charge 
for  sucb  services  rendered  or  expenses  In- 
curred by  them  In  their  efforts  to  effect  such 
sale:  except  where  special  expense  is  au- 
thorised and  ordered  by  the  said  A.  J.  Bnllard 


In  wbicb  case  such  ocpenae  shall  be  twnie  bj 
him  whetbo-  tbe  sale  is  ^ected  or  not. 

"Signed  and  agreed  to  on  the  date  fint 
above  wrlttoi. 

"Wlaconaiii  Farm  Land  ComiMny, 
"Per  B.  W.  Oanfleld. 

"A.  J.  Bnllard." 

Plaintiff  alleged  In  tbe  complaint  Hie  mak- 
ing of  such  contract;  that  puTBoant  thcRt* 
it  procured  one  Holtz  as  prospective  pur- 
chaser to  examine  the  land;  that  snbsequoit- 
ly  defendant,  Independmtly  of  plaintiff,  coa- 
tracted  such  land  to  Bolts  for  $4,3S0,  recc- 
ing flSO  as  a  down  payment;  that  latw  tbe 
contract  was  fully  consummated,  whereby 
plaintiff  became  entitled  to  tbe  commlnln 
of  $500  stipulated  for.  Defendant  pleadei 
want  of  consideration  to  rapport  tbe  eoD- 
tract,  and  that  be  was  released  thereftoni  be- 
fore the  sale  was  made. 

There  was  conflicting  evidence  upon  three 
pr<^sltIons,  whlcb  were  mibmitted  to  tbe 
Jury  for  solution  by  ipedal  verdict.  Tht  re- 
sult waa  as  follows: 

"Question  No.  1.  Waa  fbe  ^naconalii  Farm 
Land  Company  tbe  procuring  cause  of  tbt 
purchase  by  Hottz  of  defendant's  term? 

"Answor:  Yes. 

••Question  No.  2.  Did  ttie  plaintUT  by  Ita 
agent  Oanfleld  befwe  the  sale  of  the  fftrm, 
release  tbe  defendant  from  tbe  obligation  ti 
pay  any  commission  In  caae  defendant  aoM 
the  farm  bimadf  T 

"Answer:  Yet. 

'^Question  No.  S.  If  yon  answer  tbe  last 
question  "YeiT  fbea  did  defoidant  rely  aat 
act  upon  Bucb  rdease  in  stillng  to  Kilts? 

"Answer:  Yes." 

Plaintiff  moved  tar  Jodgmoit  on  fbe  ver 
dlct,  and  defendant  moved  to  change  Oie  an- 
sww  to  qneatlon  No.  1  from  *^e8"  to  **Xo* 
and  tax  judgment  Both  motions  -were  de- 
nied. Judgment  was  tboeafter  ovdered  dto- 
missing  the  complaint  with  costs. 

Stordevant  &  Clark,  for  a^ellant.  Cbaa. 
F.  Grow  and  J.  B.  ft  G.  R.  Stnrdennt;  for 

respondent. 

MAB8HALL,  J.  (after  stating  tbe  fiactil 
Evidence  was  allowed  against  req»ondenf« 
objection,  to  the  effect  Oiat  before 
the  contract  of  sale  with  Holtz  he  bad  a  con- 
versation with  Canfleld,  aji^llant's  *"y"ffgl"t 
agent,  In  which  it  was  agreed  tbat  if  re- 
spondent effected  a  sale  of  the  land  appellant 
would  make  no  claim  for  commission  tinder 
tbe  contract;  and  that,  relying  thereon,  he 
contracted  with  Holtz,  making  the  price  <rf 
the  land  to  him  $4^00.  Brror  is  assigned  tm 
that  The  evld^ce  serais  to  have  been  offo^ 
ed  to  establish  an  estoppel  In  pals,  it  was 
certainly  not  competent  for  any  other  pnr- 
pose.  As  no  such  est<vpel  was  pleaded  and 
there  was  ample  opportunity  to  do  ao,  tbe  evi- 
dence was  Irrelevant  and  should  have  been 
rejected.  GUI  v.  Rice,  13  Wis.  549:  Warder 
y.  Baldwin.  51  W^^gi^^t(3g^|ig:  e». 
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V.  St  Paul  r.  ft  M.  Ins.  Co.,  43  Wis.  108,  28 
Am.  Rep.  635.  However,  the  error  was  not 
prejudicial  If  tbe  finding  of  the  jury  that  re- 
spondent was  released  from  his  contract  can- 
not be  disturbed. 

Tbe  point  Is  made  that  the  verdict  did  not 
dispose  of  all  tbe  Issues,  since  It  only  covered 
the  subject  of  whetiier  respondent  was  re- 
leased from  his  contract;  that  tbe  evidence 
on  one  side  was  to  tbe  effect  that  there  was 
an  absolute  release,  and  on  tbe  other  that 
there  was  a  conditional  or  partial  release, 
bence  that  the  questions  should  have  been 
framed  so  as  to  require  the  Jury  to  pass  on 
whether  there  was  an  absolute  or  partial  re- 
lease. In  that  counsel  falls  Into  the  common 
error  of  supposing  that  a  special  verdict 
should  be  framed  to  cover  each  particular 
matter  of  dispute  between  witnesses  instead 
of  facts  in  issue  nnder  the  pleadings.  The 
only  proper  test  to  which  a  special  verdict 
should  be  subjected  is  the  pleadings.  If  It 
covers  all  tbe  facts  therein  put  in  Issue,  in 
respect  to  which  the  evidence  is  conflicting, 
It  is  sufficient.  Such  Is  the  plain  letter  of  the 
statute,  section  2858,  Rev.  St  1898.  Mauch 
T.  Hartford,  112  Wis.  40,  54,  87  N.  W,  816; 
Goesel  v.  Davis,  100  Wis.  678,  76  N.  W.  768; 
Baxter  v.  C.  ft  N.  W.  R.  Co.,  104  Wis.  807, 
313,  80  N.  W.  644;  Cullen  v.  Haniscb,  114 
Wis.  24,  89  N.  W.  900.  The  only  issue  raised 
by  the  pleadings  on  the  subject  of  a  release 
from  the  contract  was  whether  respondent 
was  wholly  released.  The  form  of  the  qnes* 
tlon  submitted  fitted-  that  issue  perfectly.  If 
the  attention  of  the  Jury  bad  not  been  par- 
ticularly called  to  the  state  of  the  evidence  on 
tbe  sut>Ject  there  would  have  been  no  rea- 
sonable probability  of  their  rendering  such  a 
verdict  as  they  did  without  coming  to  the 
conclusion  that  there  was  an  absolute  release 
as  testified  to  by  respondent  But  the  possi- 
bility of  any  mistake  in  that  respect  was 
etTectually  guarded  against  by  the  instruction 
given  by  tbe  court  to  the  effect  that  If  the 
jury  believed  that  there  was  but  a  partial  or 
conditional  release  they  should  answer  the 
question  "No." 

It  is  claimed  that  the  finding  of  tbe  Jury  aa 
to  appellant  having  released  the  contract  la 
contrary  to  the  weight  of  the  evidence.  That 
may  be.  If  such  be  the  fact  It  constitutes  no 
ground  for  the  reversal  of  the  Judgment  It 
Is  too  fomlllar  to  warrant  more  than  a  mere 
reference  to  It,  that  if  there  Is  any  credible 
evidence  to  support  the  finding  of  the  Jury 
their  dedaton  upon  ai^peal  must  be  regarded 
as  a  verity. 

Tbe  further  claim  li  made  that  the  Jory 
having  found  that  ai^tcllant  was  the  procur- 
ing cause  of  the  sale  to  Holtz.  it  was  enti- 
tled to  the  commission  stipulated  for  In  the 
contract,  as,  according  to  respondent's  own 
testimony,  be  was  not  to  be  deemed  released 
except  as  regards  a  sale  made  by  him:  that 
tbe  verdict  that  appellant  was  the  procuring 
cause  of  the  sale  Is  wholly  Inconsistent  with 
tbe  view  that  respcmdent  made  the  nlsb  We 


do  not  look  at  the  findings  of  the  Jory  and  the 
evld^ce  that  way.  Hie  finding  that  appel- 
lant was  a  procuring  cause  of  the  sale  ob- 
viously means  no  more  than  that  it  drew 
Holtz's  attention  to  tbe  farm,  and  that  its 
act  In  that  regard  was  what  led  op  to  tbe 
sale.  That  finding  would  have  been  fatal  to 
respondent  If  the  Jury  had  decided  that  the 
release  was  conditional  or  partial,  as  appel- 
lant's evidence  tended  to  prove.  Having  de- 
cided tliat  the  release  was  unconditional,  the 
mere  fact  that  appellant  so  Interested  Holtz 
in  respondent's  land  that  it  led  to  his  making 
a  sale  thereof,  does  not  furnish  appellant  a 
ground  of  action.  Notwithstanding  it  direct- 
ed Holtz's  attention  to  the  land.  It  was  per- 
fectly competent  for  It  to  subsequently  release 
respondent  absolutely  from  bis  contract  leav- 
ing him  free  to  deal  with  Holtz  or  any  one 
else,  as  the  Jury  found  was  done. 

The  foregoing  leaves  nothing  more  that 
need  be  said  In  disposing  of  tills  case.  The 
Judgment  must  be  affirmed. 

So  ordered. 


WOOD  T.  OHABfBBR  Ofe*  GOICMBRGO  OF 
CITY  OF  HILWAUKBB. 

(Snpreme  Court  of  WIbcodsId.    Oct  20,  1908.) 

CORPORATIONS  —  BT-LAWS  —  VIOLATIONa  — 
TRIAL  or  MEMBERS— JURISDIC- 
TION OF  EQUITY. 

1.  Where  the  by-laws  of  a  corporation  pro- 
vide for  the  trial  of  members  charged  with 
violations  of  its  by-laws  by  tts  board  of  direct- 
ors, and  authorise  tbe  board  to  censure,  sus- 
pend, or  expel  such  members  as  It  may  deter- 
mine from  the  nature  of  the  offense  committed, 
a  court  of  equity  will  not  prevent  the  board 
from  exerdBioK  its  Jurisdiction  to  try  a  mem- 
ber charged  with  violations  of  ^  by-laws,  on 
the  theory  that  if  permitted  to  do  so,  it  will 
commit  jarisdictional  error. 

2.  Where  the  board  of  directors  of  a  corpora- 
tion is  authorised  to  hear  complaints  charging 
members  thereof  with  violations  of  the  by-lawa, 
a  member  charered  with  a  violation,  who  deems 
the  charges  indefinite,  must  appeal  to  the  trial 
board  to  have  them  made  specific,  and  cannot 
apply  to  a  court  of  equity  for  relief  in  advance 
of  the  board's  action  on  tlie  matter,  on  the  as- 
snmptlon  that  when  called  upon  to  do  so  the 
board  will  either  refuse  to  perform  its  duty  or 
commit  joriBdictional  error  otherwise. 

3.  The  by-laws  of  a  corporation  organized  to 
promote  just  principles  in  trade,  which  provide 
that  it  shall  be  the  duty  of  the  board  of  direct- 
ors to  examine  charges  against  any  member  of 
the  association,  and  if  the  person  accused  shall 
be  found  guilty  of  a  violation  of  the  rules,  by- 
laws, or  regulations  of  the  corporation,  "of 
making  or  reporting  any  false  or  fictitious  pur- 
chases or  sales,"  he  shall  be  censured,  suspend- 
ed, or  expelled  bv  the  board,  aud  which  also 
make  it  unlawful  for  any  member  to  engage 
In  the  buslneHS  of  dealing  in  differences  on  the 
fluctuation  in  market  price  of  any  commodity 
without  a  bona  fide  purchase  and  sale  of  prop- 
erty, are  not  limited  to  conduct  concerning  the 
corporation  or  any  of  its  members,  but  cover 
conduct  on  the  part  of  members  witiiout  regard 
to  place  or  to  the  nmon  concerned  therdn. 

4.  Under  the  by-laws  of  a  corporation  which 
provide  that  the  board  of  directors  shall  ex- 
amine charges  against  any  members  of  the  cor- 
poration when  made  in  writing  "by  any  otiwr 
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dutrges  agaiiut  s  brother  monber,  or  exempted 
from  performins  tb^  dntr  aa  directors  to  ex- 
amine into  cbargea  filed,  thongh  filed  by  mem- 
bers of  the  board. 

5.  A  board  of  dtrectora  of  a  corporatlim  exer- 
cMag  under  the  by-lawi  thereof  qwui  Judicial 
power  in  examination  of  cbargea  made  against 
members  of  the  corporation  is  not  ousted  of  its 
jurisdiction  to  examine  clutrges  made  against 
a  member  mo^ly  because  the  charges  were 
made  hj  one  of  the  directors. 

6.  The  method  prescribed  by  the  by-laws  of 
a  corporation  for  disciplining  Its  members  are 
anpreme  unless  void  for  unreasonableness,  or 
Invalid  as  contrary  to  the  law  of  the  corpora- 
tion or  to  the  law  of  the  land,  and  equity  will 
not  intnfere  on  the  theory  that  a  member  will 
not  have  a  fair  hearing  by  the  officers  of  the 
corporation  autborized  to  discipline  him. 

Appeal  from  Circuit  Court,  Milwaukee 
County;  W.  D.  Tarrant,  Judge. 

Suit  by  Lewln  A.  Wood  against  the  Cham- 
ber of  Commerce  of  the  City  of  Milwaukee. 
From  an  order  dissolving  a  temporary  In- 
Jnnctloii,  plaintiff  appeals.  Affirmed. 

Tbe  action  of  the  court  waa  based  upon  the 
pleadings  and  auvpwtlng  affidavits.  The 
substance  of  the  complaint  Is  as  follows: 
Tbe  defendant  Is  a  corporation  duly  organ- 
loed  nnder  the  laws  of  Wisconsin.  It  poa- 
sesara  power  to  make  and  oitorce  by-laws 
not  Inconalstent  with  its  charter  or  the  law 
of  tbe  land.  Its  governing  board  conslsta  of 
nine  directors.  Such  board  possessea  power 
to  Inyestlgate  complaints  against  members 
for  -violations  of  Its  rules  and  by-laws  and  to 
discipline  such  members,  if  found  guilty,  In 
the  manner  prescribed  in  such  by-laws. 
The  declared  objects  of  the  corporation  are: 

"To  promote  Just  and  equitable  principles 
in  trade,  to  correct  abuses,  to  establish  and 
maintain  nniformlty  In  tbe  commercial  usa- 
ges of  the  city,  to  acquire,  preserve  and  dis- 
seminate valuable  business  Information,  and 
to  support  such  regulations  and  measures  as 
may  advance  the  mercantile  and  manufacture 
ing  interests  of  the  city  of  Milwaukee." 

Among  tbe  by-laws  of  tbe  corporation  are 
the  following: 

Bule  4,  S  ID:  "It  shall  be  the  duty  of  the 
board  of  directors  to  examine  charges  against 
any  member  of  the  association,  when  made 
in  writing  to  the  president  or  secretary,  by 
any  other  member  or  members,  and  if  the 
party  accused  shall  be  found  gull^  of  Im- 
proper conduct  of  a  personal  character  In  the 
rooms  of  the  association;  of  a  violation  of 
the  rules,  by-laws  or  regulations  of  the  asso- 
ciation; of  making  or  reporting  any  false  or 
fictitious  purchases  or  sales;  of  any  act  of 
bad  faith;  of  any  attempt  at  extortion;  of 
any  act  contrary  to  the  spirit  which  should 
govern  all  commercial  transactions;  or  of 
any  other  dishonorable  or  disbonest  conduct, 
he  shall  be  censured,  suspended  or  expelled 
by  the  board  of  directors,  aa  It  may  deter- 
mine from  the  nature  and  gravity  of  the  of- 
fense committed.  It  shall  be  deemed  an  of- 
fense against  the  rules  of  the  Chamber  of 
Commerce  for  any  person  to  act  as  a  broker 
sr  commission  merchant,  or  to  buy  or  sell 


any  grain  or  other  property  tar  an  agent  or 
employe  of  any  telegraph  compnnr  dotng 
business  In  fhe  dty  of  Milwaukee,  and  vpoa 
complaint.  In  writing,  of  a  member  of  tiw 
Chamber  of  Commerce  or  any  officer  or  ageot 
of  any  telegraph  company,  chargiiv  null  of- 
fense against  any  member  <tf  this  nssQCfa- 
tlon,  the  board  of  directors  ^lall  Investigate 
such  complaint;  and  tf  the  memba  accusal 
shall  be  found  guilty,  he  shall  be  censored 
suspended  or  expelled,  as  the  directors  mar 
determine,  In  the  manna  prescribed  In  this 
section." 

Rule  4, 1 18;  "All  charges,  excepting  aa  to 
violations  under  section  0  of  role  XI,  made 
to  the  board  of  directors  against  any  member 
of  the  association  for  any  default,  miacoa- 
duct  or  offense,  shall  be  In  writing,  and  diaD 
state  the  default,  misconduct  or  offense  cha^ 
ged,  and  the  same  shall  be  signed  by  one  or 
more  members  of  the  association  or  by  a 
business  firm,  one  or  more  of  whose  manbeti 
shall  be  members  of  the  association.'* 

Rule  4,  {  14:  "No  member  shall  be  cen- 
sured, suspended  or  expelled  under  this  tul^ 
without  an  examination  of  the  charges 
against  him  by  the  board  of  dtrectora,  ixa 
without  having  an  opportunity  of  being 
heard  in  bis  own  defense.  No  examlnatioD 
shall  take  place  until  the  member  accused 
shall  have  bad  six  days'  prior  notice  of  ex- 
amination served  on  him,  or  fifteen  days' 
prior  notice  mailed  to  him  in  case  he  has  no 
place  of  business  or  residence  In  the  dty  of 
Milwaukee.  All  such  notices  must  be  acrooi 
panled  by  a  copy  of  the  charges  against  hiic 
in  writing.  Such  notice  may  be  served  upon 
the  accused  personally  by  the  secretary,  or 
any  assistant,  or  it  may  be  left  at  the  ordi- 
nary place  of  business  or  residence  of  tbe 
accused;  or  it  may  be  mailed  as  above,  in 
either  of  wblch  cases  the  notice  shall  be  con- 
sidered suffldent,  and  the  examination  may 
proceed,  whether  the  accused  be  isesait  or 
not" 

Bule  4, 1  27:  "Any  member  of  the  Chamber 
of  Commerce  who  shall  be  Interested  or  as- 
sociated in  business  with,  or  who  shall  act  as 
the  representative  of,  or  who  shall  knowing- 
ly execute  any  order  or  orders  for  tbe  account 
of  any  organization,  firm  or  Individual  en- 
gaged in  the  business  of  dealing  in  differ- 
ences on  the  fluctuations  In  the  market  price 
of  any  commodity  without  a  bona  fide  pur- 
chase and  sale  of  property,  with  Intent  for  an 
actual  delivery,  sliali  be  deemed  guilty  of 
unmercantile  conduct,  which  renders  him  un- 
worthy to  be  a  member  of  the  assocIatioD: 
and  upon  complaint  to  and  conviction  thereof 
by  the  board  of  directors,  he  sliall  be  ex- 
pelled from  membership  in  the  association.'' 

Rule  12,  S  1:  "The  president  of  the  Cham- 
ber of  Commerce  shall  at  the  first  meeting  of 
the  board  of  directors  after  the  annual  elec- 
tion in  each  year,  or  as  soon  thereafter  as 
practicable,  appoint  a  committee  of  five  to 
serve  for  one  year,  or  mitiL~±bdr|nicceason 
shall  have  beenii^i^tM-dMV^I^B&ed.  to  be 
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known  «b  the  'Committee  on  Membenhlp,* 
whoM  dntj  It  ibaXl  be  to  ezBmliM  all  appU- 
catlons  for  membenhip;  and  any  male  per- 
son of  lesal  age  wtahlns  to  become  a  member 
of  tUa  aasodatlim  aball  preao&t  an  applica- 
tion In  wrltlnf,  algned  1^  a  member,  either 
throDgli  tbe  secretary  <v  tbe  chairman  of  the 
committee  cai  membership,  and  a  majority 
ot  said  committee  being  aatlelled  that  said 
applicant  sboDld  be  admitted  aa  a  member, 
tin  name  of  eald  applicant  Bhall  be  placed  <m 
tbe  bulletin  board  of  tiie  ezdiange  room,  at 
least  ten  days  prior  to  any  meeting  of  the 
board  of  directors.  Daring  the  time  that  the 
name  of  such  applicant  la  thus  posted,  any 
membCT  tn  good  standing  ma^  file  with  tbe 
seereta^  to  writing,  signed  by  such  member, 
objection  to  the  admission  of  such  applicant 
as  a  member,  and  If  seven  or  more  members 
object  to  tbe  election  of  soeb  i^tplleant,  he 
sball  be  Ineligible  for  Section;  bnt  If  no 
member,  or  less  than  seren  members  object 
to  bis  decttoB*  the  secretary  AaU  reptHt  the 
name  of  snch  applicant  to  the  board  of  direct- 
ors. Tbe  board  of  directors  dull  vote  1^ 
ballot  npon  the  election  of  eray  aj^Ucant 
thoB  proposed  tar  membership,  and  If  there 
be  seven  ballots  In  his  favor  and  not  more 
than  two  ballots  appear  against  him,  be  shall 
be  declared  elected,  and  upon  aigning  an 
agreement  to  he  goremed  by  the  diarter, 
mlea  and  by-la wa  of  tiie  Chamber  of  Com- 
merce, and  paying  an  initiation  fee  of  flra 
tiionsand  dollars,  togethra  with  the  annual 
or  other  assessment  then  dne,  or  on  presenta- 
tion of  a  certiflcato  of  nnlmi»lred  or  unfW* 
felted  membership  dvly  trantferred  and  pay- 
ing tbe  transfer  tee  of  fire  dollars  he  aball 
become  a  member  of  the  Chamber  of  Com- 
merce. 

"Members  hereafter  (after  May  4.  1888) 
admitted  will  not  be  entitled  to  participate 
In  the  Gratnlty  Fond  nnless  qnallfled  under 
the  reqnlrementa  prescribed  In  the  mles  re- 
lating thereto." 

Rnle  12, 1  2;  "Befbre  any  membosblp  cut 
be  transferred  under  the  provisions  of  this 
rale,  notice  of;  or  application  (or,  such  tnms- 
fer  shall  hare  been  posted  upon  the  bulletin 
of  the  exchange  room  for  at  least  ten  days; 
when,  if  no  objectton  shall  have  been  made 
on  account  of  any  unsettled  contracts,  claims, 
demands^  or  complaints  against  the  bolder 
of  snCh  membership,  It  sball  therei^n  be 
assumed  that  the  membership  Is  unimpaired; 
and  after  transfer  of  membership  no  subse- 
quent cmnplalnt,  daim  or  demand  against 
the  forma:  holder  ^11  Impair  such  membo- 
shlp  ao  transferred  and  In  the  hands  of  an 
Innocent  party.  But  such  transfer  of  mem- 
barahip  sball  not  entitle  the  member  to  whom 
the  same  aball  be  transferred  to  participate 
hi  the  gratoity  fund,  unless  qnallfled  under 
the  reqnlranento  of  tiie  roles  relating  to  ssld 
fond.  Tbe  notice  or  amplication  for  trans- 
fer shall  state  the  name  of  the  person  to 
whom  it  is  proposed  to  be  made.  Objections 
to  the  transfer  must  be  In  writing,  signed  by 


the  party  objecting,  and  filed  with  tbe  sec- 
retary* and  the  party  objecting  shall  also,  on 
tbe  day  <a  filing  the  same,  sore  a  copy  of 
his  objections  npon  the  applicant  for  trans- 
fer. The  board  of  dbrectors  shall,  npon  hear- 
ing fbe  parties,  determtoe  the  sufficiency  of 
snch  objecttons.  In  case  any  membership 
diall  be  transferred  in  vtolatlon  of  any  of  the 
foregoing  provisions,  snch  transfer  shall  be 
null  and  void.'* 

Bnle  12..  1 7:  "Every  member  shall  be  enti- 
tled to  receive  a  certificate  of  membership, 
bearing  the  signature  of  the  president  and 
seoetary,  and  the  waal  of  the  cwpmitlon. 
which  certificate,  if  the  membership  It  repre- 
sento  be  not  Impaired  or  forfeited  under  the 
rules  and  by-laws  of  the  association,  and  if 
tbe  member  holding  it  have  no  unadjusted 
or  unsettled  claims  or  contracts  outstanding 
against  Um,  held  members  of  the  Cham- 
ber of  Commerce,  shall  be  transferable  upon 
tbe  books  of  tbe  association  to  any  person 
duly  elected  a  member,  upon  tbe  payment  of 
five  dollars,  and  any  unpaid  assessment  due 
thereim.  The  certificate  ot  membership  of 
a  decrased  member  shall  be  transferable  to 
like  manner  by  his  legal  representotlve.'' 

For  many  years  certificates  ot  membenriilp 
in  the  corpaattan  have  been  freely  bought 
and  sold  and  transfieired  assignment,  and 
the  formalities  Indicated  to  tbe  quoted  rules 
have  not  been  r^rded  aa  material,  nor  has 
any  attemjit  been  made  to  enforce  tbe  same 
except  to  tbe  event  ot  tbe  holder  of  an  as* 
.signed  certificate  implying  to  be  elected  a 
member  ot  the  corporation.  Tbe  uniform 
custom  has  been  to  r^ud  the  transfer  ot  a 
membership  certificate  as  terminating  his 
connection  witii  the  corporation.  In  May. 
1902,  platotlff  purchased  to  the  regular  course 
of  bustoess  and  took  an  assignment  of  a 
membenhip  to  the  association,  paying  9970 
thwetor.  Such  proceefflngs  were  thraeafter 
duly  had  that  he  was  elected  a  memba  ot 
tbe  association  and  a  certificate^  to  dne  form, 
was  issued  to  bim  to  place  <tf  his  assigned 
certificate.  Stoce  that  time  platotlff  has  paid 
all  his  dues  to  the  corporation  and  obeyed  all 
tte  by-laws.  He  is  a  member  of  the  firm  ot 
Edwards,  Wood  ft  Co.,  a  firm  composed  of 
Robert  H.  Edwards,  Forest  B.  Wood  and 
himself.  Tbe  firm  has  always  been  engaged 
exclusively  to  the  bustoess  ot  commission 
brokers,  dealtog  for  their  customers  to  stocks, 
bonds,  grato,  produce  and  provisions  for  fa* 
tore  delivery,  and  to  cash  grain,  and  plato- 
tlff has  been  ocluslvely  engaged  to  trans- 
acttog  Ita  business.  August  16.  1902,  plato- 
tlff sold  and  assigned  his  certificate  ot  mem- 
bership to  the  usual  vray,  to  B.  L.  Brown, 
then  a  member  of  the  association,  and  a 
member  of  tbe  firm  of  I.  O.  Andrews  ft  Go. 
August  20,  1902,  Brown  deposited  said  cer- 
tificate with  the  defendant,  together  with  the 
required  fee  tor  tbe  Issuance  of  a  new  certifi- 
cate, and  requested  such  transfer  as  prodded 
to  section  7,  rale  12o|sftc»t  the  san^Ri&ie 
requested  defendant  to  take  the  ne^-* 
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Btepi  to  that  eod,  required  by  section  2  of  rule 
12.  The  association  has  unjnfitly  refused  to 
honor  sneh  request.  I.  O.  Andrews,  at  the 
time  plaintiff  assigned  his  certificate  as  afore- 
said, was  and  still  Is  a  member  of  the  as- 
sociation. At  such  time  there  was  not  nor 
is  there  now,  any  unsettled  claims  of  any 
kind  against  plaintiff  or  Edwards,  Wood  & 
Co.,  or  any  member  thereof,  in  favor  of  de- 
fendant or  any  member  thereof,  nor  has  any 
complaint  been  lodged  against  plaintiff  un- 
der section  2  of  rule  12  aforesaid,  or  other- 
wise. September  4,  1902,  E.  J.  Furlong, 
Harry  Berger  and  Walter  Stem,  assuming  to 
act  as  members  of  a  committee  on  market 
reports,  filed  with  the  board  of  directmn  of 
the  association  a  paper  falsely  charging  plain- 
tiff, or  the  firm  of  Edwards,  Wood  &  Co., 
with  making  or  reporting  false  or  fictitious 
purchases  or  sales  in  violation  of  section  10, 
rule  4,  and  of  having  been  guilty,  on  or  alM>ut 
July  9,  1902,  of  dealing  in  differences  on  the 
fluctuations  In  the  market  price  of  a  com- 
modity without  a  bona  fide  purchase  or  sale 
for  actual  delivery,  In  violation  of  said  sec- 
tion 2T  of  rule  4.  September  6,  1902,  plain- 
tiff received  a  copy  of  such  pRper,  with  a 
notice  that  a  hearing  on  such  charges  would 
be  had  by  the  board  of  directors  of  the  asso- 
ciation September  25,  1902.  at  3  o'clock  p.  m. 
Such  paper  contained  the  following: 

'"To  the  Board  of  Dh-ectors  of  the  Cham- 
ber of  Commerce  of  the  City  of  Milwaukee- 
Gentlemen:  The  undersigned  hereby  com- 
plains of  Lewin  A.  Wood,  a  member  of  the 
Chamber  of  Commerce  of  the  City  of  Mil- 
waukee, and  makes  the  following  charges 
against  blm: 

"First:  That  the  said  Lewin  A.  Wood,  or 
the  firm  of  Edward^,  Wood  ft  Cb.,  of  wUcb 
he  is  a  member,  was  on,  about,  or  prior  to 
July  9,  1802,  guilty  of  making  or  reporting 
false  or  fictitious  purcbases  or  sales,  in  vio- 
lation of  Section  10,  of  Bule  IV  of  the  rules 
vt  the  Chamber  of  Commerce  of  the  City  of 
Milwaukee. 

"Second:  Tliat  the  aald  Lewin  A.  Wood, 
w  the  firm  of  Edwards,  Wood  ft  Co.,  ot 
which  he  la  a  member,  waa  on.  about,  or  prior 
to  July  9,  1902.  guilty  of  dealing  In  differ- 
ences OD  tiie  finctuatlona  In  the  mailtet  price 
of  a  commodity  without  a  bona  fide  purchase 
or  sale  for  an  actual  delivery.  In  violation  of 
Section  27.  of  Rule  IV." 

Since  the  plaintiff  assigned  bis  certificate 
of  membership  he  has,  according  to  custom, 
regarded  bis  connection  with  .the  associa- 
tion as  terminated.  He  challenges  the  juris- 
diction of  the  board  to  try  him  on  charges  for 
violating  the  by-laws  of  the  corporation  after 
assigning  his  c^ficate  of  membership  and 
parting  with  the  ownership  tlwreof.  The 
board  of  directora  of  the  association  are  prej- 
udiced against  plaintiff,  have  prejudged  the 
matters  upon  which  they  propose  to  sit  as 
Judges,  and  are  incapable  of  giving  plaintiff 
an  Impartial  trial  in  respect  thereto.  Plain- 
tiff and  his  firm  are  extensive  dealers  througb- 


oot  a  large  territory.  Their  repntatkou  as 
business  men  are  a  valuable  asset.  Tbe 
threat«ied  trial.  If  allowed  to  take  place,  re* 
gardleaa  of  tbe  result  thn«of,  will  injure  tbe 
good  name  of  plaintiff  and  his  firm  irrep- 
arably. When  plaintiff  assigned  his  certifl- 
cate  he  intended  to  wholly  retire  from  tbe  as- 
sociation, as  Its  officers  well  knew.  Tbe  com- 
mittee, styling  Itself  a  "Committee  on  Mar- 
ket Reports,"  that  filed  the  charges.  Is  not 
recognized  by,  and  la  wholly  unknown  to  tbe 
corporation  charter  and  Its  roles  and  by-laws. 
All  of  the  acts  of  the  ofilcers  oC  die  aasocte- 
tlon  and  its  committee  on  market  reports  eni- 
barrassing  the  efforts  of  plaintiff  and  his  as- 
signee to  have  tbe  certificate  of  membership 
transferred  upon  the  books  of  the  corporation 
to  such  assignee,  are  parts  of  a  scbeine  to 
forfeit  plaintiff's  certificate  of  memt>er3hlp 
to  the  corporation.  Tbe  directors  of  defend- 
ant, unless  restrained  by  the  court,  win,  oo 
September  2S,  1902,  at  8  o'clock  p.  m..  In 
form  try  and  condemn  and  aentmce  plain- 
tiff, and  forfeit  his  certificate,  therriiy  caus- 
ing blm  irreparable  damage. 

Tbe  decision  prayed  for  la  to  this  effect: 
First,  that  the  sale  and  assignment  of  plain- 
tiff's certificate  to  E.  L,  Brown  terminated 
plaintiff's  membership  In  the  association;  sec- 
ond, that  such  membership  is  unimpaired  and 
that  plaintiff  la  entitled  to  have  tbe  sudb 
transferred  to  EL  L.  Brown  or  to  anch  otliec 
member  of  said  defendant  as  said  Brown  or 
the  firm  of  X.  6.  Andrews  ft  Gp.  may  direct; 
third,  that  defendant  and  its  officers  and 
board  of  directora  have  no  jurisdiction  to  try 
plaintiff  upon  the  charges  filed;  fourth,  tliat 
plaintiff  is  entitled  to  have  defendant  and  Its 
officers,  and  each  and  all  of  them,  enjoined 
from  attempting  to  exercise  any  jurisdiction 
over  plaintiff  In  respect  to  the  chafes  filed 
against  him,  and  to  a  temporary  tnjnnctlan 
In  respect  to  such  matters  pending  the  litiga- 
tion. 

The  answer,  so  far  as  concerns  the  qneation 
here  raised,— In  addition  to  nnmeroua  admis- 
sions covering  the  allegations  of  tbe  com- 
plaint as  to  the  membership  of  plaintiff  in 
the  defendant  corporation,  the  by-lawa  of  tlie 
corporation,  tbe  asstgnm«it  by  plalntift  of  hla 
certificate,  the  conduct  of  the  aaaodatlcu  hi 
respect  thereto,  tbe  flilng  of  charges  against 
plaintiff,  and  his  Impending  trial  thereon,  and 
denials  on  Informatiott  and  belief.— was  this 
In  substance:  Tlie  by-laws  of  tbe  cwpon- 
tlon,  in  addition  to  those  mentioned  In  tbe 
complaint,  that  are  material  to  UiIb  UC^- 
tion,  include  theae: 

Bule  4.  I  1:  "AU  tbe  financial  and  bn^ 
ness  concerns  of  the  association  shall  be 
managed  and  conducted  (in  accordance  with 
the  charter  and  rulra  of  tlie  asaodation) 
and  under  the  direction  of  the  board  of  di- 
rectora; and  no  moneys  shall  be  paid  except 
on  itt  vote  on  each  anm  proposed  to  be  paid. 
It  shall  be  the  duty  of  the  board  ot  direct 
on  to  inqulra  li^^l^^^^^tfi^ttie  wel 
fare  of  tbe  assoctjuion,  or  uie  <DaAiesa  ist 
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leresta  of  the  diy  of  MQwankee,  and  to 
imrt  upon  the  same  to  the  aasociatlOD,  to^etb- 
!r  with  Boch  recommendatlona  as  to  rules  and 
■eolations,  rates  of  commission  and  charges, 
18  may  be  deemed  advisable.  The  board  of 
lirectors  shall,  annually,  on  the  second  Mon- 
lay  In  April  of  each  year,  or  as  soon  there- 
ifter  as  may  be  practicable,  appoint  three 
itandlng  committees,  of  five  members  each, 
D  act  respectively  as  eapervlBorB  of  flour  In* 
rpection,  of  grain  Inspection  and  weighing, 
tnd  of  inspection  of  provisions  and  cooper* 
tge,  and  sach  other  committees,  inspectors, 
[augers,  weighers,  measurers,  and  other  offl- 
«r8  or  servants,  not  otherwise  provided  for, 
ts  In  its  opinion  may  be  for  the  best  Intei^ 
»st8  of  the  association." 

Rule  4,  S  11:  "It  BhaU  be  the  duty  of  the 
ward  of  directors,  In  case  of  any  grave  of- 
'ense,  committed  by  any  member  of  the  as- 
lOGlation  against  the  good  name  or  dignity 
liereof,  shall  come  to  its  knowledge,  either 
}y  public  rumor  or  report,  to  cause  a  pre- 
Iminary  or  Informal  Investigation  to  be  made 
>y  a  committee  of  its  members  Into  the  truth 
ir  falsity  of  such  rumor  or  report  If  such 
wmmlttee,  after  investigation,  shall  deem 
inch  rumor  or  report  sufficiently  well  found- 
ed. It  shall  80  report  to  the  board  of  dlrect- 
>rs,  with  cbaiges,  whereupon  the  person  thus 
mpUcated  shall  be  notified  in  the  manner 
inrovided  in  section  fourteen  (14)  of  this  rule, 
o  appear  before  the  board  of  directors,  and. 
f  found  gnllty,  he  shall  be  censured,  sus- 
smded  or  expelled.  A  majority  of  a  gaorum 
sitting  at  a  regular,  special  or  adjourned 
meeting  of  the  board  of  directors,  shall  be 
ratUclent  to  censure,  but  to  suspend  or  ei- 
wl  a  member  of  the  assoclBtlon  for  any  of- 
fense enumerated  In  this  or  the  foregoing 
lectlon,  it  shall  require  an  affirmative  vote 
)f  two-thirds  of  the  members  present,  In 
irblch  case  It  shall  require  at  least  sl^  af- 
Irmative  votes  to  suspend  or  ezpeL" 

The  corporation  customarily  had  a  stand- 
ng  committee,  ap[>ointed  each  year,  known 
IS  the  "Committee  of  the  Board  of  Direct- 
>ra  on  Market  Beports."  For  the  year  com- 
mendng  the  second  Monday  of  April,  1002, 
Qie  persons  who  signed  the  cliarges  filed 
igainst  plalntUF  were  members  of  such  com- 
mittee. In  their  capacity  as  members  of  the 
Mirporation  and  of  such  committee  they  filed 
:he  charges  against  plaintiCt  mentioned  In  the 
nmplaint,  in  the  regular  way.  The  alleged 
;>roceeding8  taken  by  the  corporation  and  Its 
ifflcers  tak  respect  thereto  were  regular  in  all 
respects,  being  In  conformity  with  the  by- 
laws of  the  corporation,  and  for  the  purpose 
xt  giving  plaintiff  a  fair  and  impartial  hear- 
ing. About  Aagnst  26,  1902,  a  notice  was 
Inly  posted  that  application  had  been  ma^ 
Tor  tnnsfw  of  plaintUPs  membership  in  tiie 
isfloclatlon  to  Warren  B.  Stacks.  Within  the 
dme  alloweiS  by  the  roles  of  the  aasodatloo 
ttacarefor  objectlen  was  duly  made  to  snch 
transfer,  pending  the  Investigation  of  the 
■barges  against  pUlntifl  theretofore  filed. 


Upon  such  objection  being  made  the  applica- 
tion was  withdrawn  and  no  application  was 
tbereafto:  made  for  a  transfer  of  such  mem- 
bership. The  effect  of  the  poidlng  charges 
against  plaintiff  and  the  objection  to  the 
transfer  of  his  membership  was  to  impair 
such  membership  and  render  it  nontransfer- 
able. 

Allegations  of  the  answer  on  material 
points  were  corroborated  by  affidavits.  Some 
supporting  affidavits  were  also  presented  on 
behalf  of  plaintiff. 

Upon  the  verified  complaint  a  temporary 
Injnnctional  order  was  obtained.  Upon  the 
pleadings  and  supporting  affidavits  such  or- 
der was  set  aside,  and  plaintiff  appealed. 

James  W.  Baaa  (Durment  &  Uoore,  of  coim- 
sel),  for  appellant  Miller,  Noyes  &  Millar, 
for  respondent 

MARSHALL.  J.  fafter  stating  the  facta). 
This  appeal  must  turn  on  whether  the  com- 
plaint states  a  cause  of  action.  That  de- 
pends on  whether  the  board  of  directors  of 
the  defendant  had  jurisdiction  under  the 
laws  of  the  corporation  to  consider  the  char- 
ges filed  against  appellant  At  the  oulaet 
such  jurisdiction  was  challenged  because 
plaintiff  assigned  bis  certificate.  It  Is  now 
conceded  that  such  circumstance  did  not 
sever  appellant's  connection  with  the  corpo- 
ration nor  militate  against  tlie  power  of 
its  board  to  try  him  upon  chaises  filed.  The 
material  grounds  now  insisted  upon  to  sup- 
port the  claim  of  want  of  jurisdiction  will 
be  considered  In  detail. 

1.  Do  the  facts  alleged  against  appellant 
constitute  an  offense  against  the  laws  of 
the  corporation?  It  is  a  sufficient  answer  to 
that  to  say  that  a  court  of  equity  netw  ex- 
ercises Its  jurisdiction  to  prevent  another 
court  or  tribunal  from  exercising  its  juris- 
diction upon  the  theory  that  If  permitted  to 
do  so  it  will  commit  jurisdictional  error. 
That  Is  what  the  action  before  us  seems 
to  have  been  aimed  at.  At  the  outset  of  the 
trial  of  appellant  before  the  board  It  must 
necessarily  accord  to  him  a  bearing  on  the 
question  of  the  sufficiency  of  the  charges 
filed.  By  his  membership  In  the  corporation 
he  Is  bound  by  contract  so  to  speak,  to  sab- 
mit  that  question  to  the  proper  corporate 
tribunal,  the  same  as  he  Is  the  question  of 
his  guilt  or  innocence.  The  situation  of  ap- 
pellant is  unlike  that  of  the  plaintiff  Id 
Bartlett  v.  U  Bartlett  ft  Son  Co.  (Wis.)  S3 
N.  W.  478.  There  the  tribunal  of  tbe  cor- 
poration exercised  Its  jurisdiction  to  decide 
upon  the  matter  In  hand,  but  exceeded  It  by 
reason  of  vtolatbv  the  rules  of  the  corpo- 
ration. If  fte  action  had  been  bion^t  to 
prevent  the  trial  board  from  making  a  ded- 
■ion,  upon  the  gromid  that  If  suffered  to  do 
«o  it  would  go  beyond  Its  jurisdiction,  muii- 
fesUy  the  action  could  not  have  been  main- 
tained. 

-  2.  Are  the  chaises 
oomply  with  tbe  rales"  bf  the  corpc 
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That  Is  effectoa1l7  met  by  the  familiar  rule 
that  mere  IndeflnlteneBS  Is  not  a  Jurisdictional 
defect  If  appellant  deems  the  charges  In- 
definite his  remedy  is  an  appeal  to  the  trial 
board  to  have  them  made  specific.  The 
board  has  ample  Jurisdiction  to  hear  all  com- 
plaints of  that  kind,  and  a  court  of  equity 
cannot,  In  advance  of  its  acting  at  all,  as^ 
sume  that  when  called  npon  to  do  so  It  will 
either  refuse  to  perform  its  duty  or  commit 
Jurisdictional  error  otherwise.  No  doubt,  as 
said  in  Hutchinson  t.  Lawrence,  67  How. 
Prac.  38,  to  which  onr  attention  has  been 
called,  in  every  proceeding  to  discipline  a 
member  of  a  corporation  for  Tlolatlng  its 
laws  he  Is  entitled  to  be  Informed  of  the 
charges  with  sufficient  deflnlteness  to  enable 
him  to  know  the  precise  nature  thereof;  but 
the  primary  tribunal  to  enforce  tbat  right 
is  the  one  provided  by  the  corporation. 
Hence,  a  suit  to  enjoin  It  from  acting  while 
tt  has  Jurisdiction  over  the  subject-matter 
most  be  regarded  as  one  to  Interfere  with 
the  exercise  of  Jurisdiction  rather  than  one 
to  avoid  the  injurious  results  of  Jurisdic- 
tional error. 

S.  The  point  is  further  made  tbat  the  con- 
duct called  in  question  did  not  concern  the 
corporation  or  any  of  Its  members,  hence  it 
Is  not  covered  by  the  by-laws;  that  the  cor^ 
poratton  has  no  Jurisdiction  to  try  appellant 
for  what  he  may  have  done  outside  of  its 
Jurisdiction  or  with  a  stranger.  The  lan- 
guage of  tbe  bj-laws  Is  general.  In  Its  literal 
sense  It  coTers  conduct  on  the  part  of  mem- 
bers of  the  CDiporation  regardless  of  place 
or  of  the  person  concerned  therein.  That 
Is  In  strict  harmony  with  the  declared  pur- 
pose of  the  corporation,  to  promote  Jnat  and 
equitable  principles  In  trade— not  merely  be- 
tween the  members  of  the  corporation  or  in 
its  chamber,  but  generally.  Consistent  with 
that,  the  by-laws  were  made  to  require  the 
members  of  the  corporation  to  observe  a 
proper  standard  of  conduct  generally.  In  no 
other  way  could  tbe  corporation  efficiently 
"promote  Just  and  equitable  principles  in 
trade."  To  allow  a  person  to  enjoy  its  ben- 
eflts  as  a  member  so  long  as  his  conduct 
with  its  members  shall  t>e  above  reproach, 
regardless  of  his  conduct  with  strangers, 
would  tend  to  promote  a  low  rather  than  a 
high  standard  of  business  morals.  Rules  of 
the  character  of  those  undw  consideration 
have  been  commonly  held  to  cover  conduct 
of  members  of  the  corporate  body  outside  its 
local  Jurisdiction.  People  a  rel.  Thatcher  v. 
New  York  Com.  Ass'n,  18  Abb.  Prac.  271,  cit- 
ed by  respondent's  counsel,  is  directly  in 
point;  and  covers  the  entire  field  of  contro> 
versy  on  this  part  of  appellanfa  argument 
The  object  of  the  corporation  there*  as  here, 
was  to  "inculcate  Just  and  equitable  prin- 
ciples of  trade."  A  member  was  expelled  for 
Tlolatlng  a  by-law  which  was  framed  hi  gen- 
eral language.  A  writ  of  mandamus  was 
sued  out  to  obtain  a  reinstatement  of  the 
member,  the  claim  being  made  that  the  by- 


taw  did  not  cover  his  case,  as  the  offense 

charged.  If  committed,  occurred  outside  tbe 
local  Jurisdiction  of  the  corporation  and  wltli 
a  stranger;  that  to  construe  the  by-law  as 
reaching  such  a  case  would  call  for  ita  con- 
demnation for  unreasonableneea.  The  court 
held  that  the  purpose  of  the  corporatton  and 
ita  by-laws  clearly  concerned  tlie  conduct 
of  ita  members  with  strangers  as  well  u 
with  each  other;  that  to  hold  tbat  the  cor 
poradon  could  promote  a  high  standard  of 
business  morals  by  controlling  the  conduct  of 
its  members  with  themselves  and  leaving 
them  free  to  violate  Ita  standard  of  trade 
ethics  In  their  dealings  with  strangerv  woald 
be  absurd.  Tbe  language  of  the  opinion  re- 
ceived tbe  approval  of  tbe  Court  of  Appeals 
in  Haebler  v.  N.  T.  Produce  Exdiange,  1& 
N.  Y.  414,  44  N.  E.  87.  and  so  fully  meeta  the 
ai^omient  of  appellant's  counsel  here  at  this 
point,  that  we  may  well  give  it  a  place  in  ttait 
opinion: 

"If  It  [the  by-law]  was  obUgabory  upon 
him  it  was  binding  at  all  times.  He  had  no 
right  to  make  a  distinction  between  dealing 
with  members  and  strangers.  He  had  no 
right  to  say:  I  will  inculcate  these  doctrines 
while  at  tbe  association,  but  I  claim  tbe 
privilege  outalde  of  it  to  be  as  dishonest  as 
I  cboos&  I  will  be  straightforward  and  hon- 
est in  my  dealings  with  one  class  of  penooi; 
but  with  others  I  will  violate  the  principles 
of  integrity  to  which  I  have  subaeribed.  If 
such  a  course  of  conduct  could  be  tolerated 
and  allowed,  then  so  far  as  this  great  object 
Is  concerned,  the  assodatlon  would  be  of  ns 
account,  of  no  sort  of  Importance.  It  would 
only  be  a  shield  to  cover  up  dishonesty  and 
fraud  outside  of  its  meetings  and  when  its 
members  were  engaged  in  dealing  with  stran- 
gers. Ita  profesBlons  of  morality  conM 
amount  to  nothing,  and  be  but  an  empty 
name  without  any  substance.'  In  fact,  while 
ita  ostensible  object  would  be  devated  and 
honorable,  It  wonld  be  but  a  cloak  for  those 
who  sougot  to  avail  themselves  of  its  priv- 
ileges to  be  guilty  of  evil  practices  and  tas- 
proper  behavior." 

4.  The  further  point  is  made  that  the  board 
of  triers  h&ve  no  jurisdiction  to  «itertaln  tiw 
chaises  because  tfa^  were  preferred  by  a 
member  ot  the  board.  As  suggested  b^  ie> 
spondent's  counsel,  that  Is  answered  ^Bect- 
ually  by  the  fact  that  the  l^<laws  veqidre 
the  board  to  examine  all  charges  against  any 
member,  reduced  to  writing  and  filed  by  any 
other  member  or  members  with  the  pmslrteiil 
or  secretary.  There  Is  no  exception.  Tbt 
members  of  the  board  of  directors  are  not 
precli^d  by  any  t^-Iaw  from  filing  diargn 
against  a  brother  member,  or  exempted  for 
any  cause  from  psrfcmnlng  th^r  duty  as  di- 
rectors to  examine  into  filed  charges.  That 
condition  of  things  appellant  assented  to  Id 
Joining  the  corporation,  the  flame  as  be  as- 
sented to  any  othor  ftature  of  the  Jarisdl^ 

tlon  of  the  »»«»5|tli:ii!!C««TOk 
laws.  Moreover,  as  an  InSepaidau  snqiasl- 
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tioD,  a  board  ererdsbig  mere  qnasl-Jiidlclal 
po-wera  Is  not  necesBarlly  ooBted  of  Its  Jaria- 
dictloQ  in  respect  to  any  particular  subject 
within  tbat  jnrlsdlctloii  because  the  iK-ooeed- 
iugB  before  it  In  tbat  particular  matto*  were 
InBtitated  by  one  of  Its  membera.   This  court 
decided  that  in  State  ex  rel.  Starkweather  t. 
Ooinmon  Council  of  Superior,  90  Wis.  612, 
64  N.  W.  804.   There  one  of  the  membera 
of  the  common  conncU  filed  chaises  against 
tbe  mayor,  and  he  and  others  Intereated  in 
the  result  subsequently  participated  as  mem- 
bers of  the  council  in  trying  blm  upon  such 
c barges.   The  claim  was  made,  upon  com- 
mon-law writ  of  certiorari,  that  the  participa- 
tion of  such  intereated  membera  of  the  coundi 
In  the  trial  was  fatal  to  the  judgment  ren- 
dered.  This  court  held  otherwise,  because 
the  charter  made  it  the  duty  of  the  persons 
whose  conduct  waa  aaaalled  to  act  as  mem- 
bers of  the  trial  body,  and  made  no  provi- 
sion for  their  uemptlon  upon  the  ground 
of  prejudice  or  other  cause;   that  as  the 
L«srls1ature  created  the  office  of  mayor  It  bad 
a  right  to  provide  any  method  it  might  see 
fit  for  the  removal  of  an  Incumbent  of  the 
office  for  cause;  that,  under  tbe  charter.  In- 
terest of  one  or  more  members  of  tbe  trial 
body  In  the  result  did  not  go  to  the  juris- 
diction of  such  body.  Tbe  court  did  not  in- 
tend, later,  to  overrule  that  In  State  ex  rel. 
Oetcbel  v.  Bradiab.  96  Wla.  205,  70  N.  W. 
172.  37  L.  B.  A.  289. 

We  can  see  no  good  ground  for  holding 
tbat  the  comi^lnt  shows  that  tbe  board 
of  directors  of  respondent  has  committed  ju- 
risdictional error.  The  cause  seems  to  be 
vholly  grounded  upon  tbe  idea  tbat  if  the 
board  la  permitted  to  exercise  its  jurisdlc- 
tloti  appellant  will  not  have  a  fair  hearing. 
If  that  were  safflclent  to  warrant  a  court  of 
equity  in  controlling  tbe  duty  constituted  tri- 
bunals of  corporatioas  and  preventii^  them 
from  exercising  tlietr  jurisdiction,  an  eaqy 
way  would  exist  for  removing  the  trial  of 
offenses  against  the  by-laws  of  corporations 
from  the  jurisdiction  of  their  tribunals  to  the 
courts.  No  such  judicial  authority  exists. 
The  methods  provided  by  the  laws  of  a  cor^ 
poration  for  disciplining  Ita  membera,  unlesa 
void  for  unreasonableness  or  vlolatlvo  of  some 
law  of  tbe  corporation  Itself,  or  of  the  land, 
are  suprema  If  the  corporation  violates  Its 
lawa  In  the  trial  of  one  of  Its  members, 
thereby  committing  jurisdictional  error  to  tbe 
injury  of  tbe  property  rlgbta  of  a  member, 
equity  will  furnish  blm  a  remedy  If  he  has 
none  other. 
The  order  Is  affirmed. 


OAONIBIR  T.  OTTT  OV  FABGO. 
(Supreme  Court  of  North  Dakota.   April  S9t 
1908.) 

TRIAL-4H8TRUCTIONS— DAHAOBS— PBRSONAL 
INJURIBS-^APPBAL. 

1.  In  an  action  agalnat  a  dty  for  damages 
tor  peraonal  faijniy  caoaad  to  a  person  riding  on 
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a  defective  sidewalk  on  a  bicycle,  an  fautmctloA 
which  mar  be  defective  when  considered  alone 
will  not  be  held  erroneous  when  the  charge 
considered  altogether  states  the  law  correctly. 

2.  In  such  an  action,  damages  for  pain  and 
mental  suffering  growmg  ont  of  the  physical 
injury  are  recoverable  without  pleading  or  prov- 
ing such  pain  or  mental  sutferinK. 

8.  The  InsulDdency  of  the  evidence  to  justify 
the  verdict  will  not  be  considered  when  there 
la  no  specification  as  to  the  particulars  where- 
in Buch  evidence  la  inauflUdent. 

4.  A  specification  of  error  that  **tiie  vwdlct  la 
againat  the  law  of  the  case"  means,  as  applied 
to  the  evidence^  that  the  verdict  was  rendered 
in  disr^Ecsid  of  the  Insttuctioua,  and  is  not  a 
suffldent  spedficatlon  to  raise  the  aueatloa  of 
the  insuffldency  of  the  evidoiee  to  justify  tiie 
verdict. 

(Syllabns  by  the  Oonrt) 

Appeal  from  District  Oonrt,  Oais  Comity; 
Charles  A.  Pollock,  Judge. 

Action  by  N.  D.  Gagnler  against  the  city 
of  Fargo.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

See  88  N.  W.  1080. 

M.  A.  HUdreth,  for  appellant  David  B. 
Pierce,  for  respondent 

MOBGAN,  J.  Tbe  plaintiff  seeks  to  re- 
cover damages  claimed  to  have  been  received 
by  him  while  riding  on  ttie  defendant's  aide- 
walk  on  a  blende,  which  damages  are  claim- 
ed to  have  been  earned  1^  the  dtfaidanf s 
Diligence  In  not  keeidng  said  sidewalk  In 
proper  oondltlon.  The  complaint  states  tbe 
cause  of  action,  after  describing  the  defects 
in  tbe  sidewalk,  In  the  following  language: 
••Tbat  on  said  IBth  daj  of  October.  18B9,  tbe 
Idalntur  was  lawfully  and  rightfully  rtdlng 
over  end  upon  Bald  sidewalk  on  a  bicycle, 
and  tbat  when  he  had  arrived  at  a  point  In 
tbe  aame  wbore  said  hole  and  loose  bricks 
were  located  as  aftwesBld,  and  without  fknlt 
or  negligence  on  bis  part  his  said  Mcyde 
waa  then  and  there  OTertnmed  by  ^  loose 
brick,  and  be  waa  iweclpltated  with  great 
violence  to  the  groond,  whereby  he  received 
great  Injnrlea,"  etc.  The  defendant's  answer 
was  a  gmeral  denial,  with  an  allegation  that 
tbe  Injury  was  occasioned  by  tiie  omtrlbth 
tory  negligence  of  tbe  plaintiff.  The  plain- 
tiff recovered  a  verdict  for  MOOl  Defendant 
gave  notice  of  Intuition  to  move  for  a  new 
trial  upon  the  following  gnnnda:  (1)  Insuffi- 
ciency of  the  evidence  to  justify  the  verdict; 
(2)  that  tbe  verdict  is  against  the  law  of  tbe 
caae;  (8)  errwa  of  law  occurring  at  the  trial, 
and  duly  excepted  to  by  the  defendant  A 
motion  for  a  new  trial  was  made,  based  upon 
a  settled  statement  of  the  case  and  npon  the 
grounds  stated  In  tiie  notice  of  Intention. 
The  motion  for  a  new  trial  was  denied,  and 
this  appeal  from  the  Judgment  perfected. 

This  case  was  In  this  conrt  on  a  ft>rmer  ai^ 
peal,  and  is  reported  in  U  N.  D.  78, 8S  N.  W. 
1080.  On  tint  appeal  this  court  ordered  a 
new  trial  because  of  erroneous  instructions 
given  to  tbe  jury,  and  the  rnlejfas  ttaea  fol- 
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lowed  that  a  mmilcipalltj  owet  no  greater 
daty  to  I  Men  of  bicycles,  wben  allowed  to 
ride  on  sldewalka  tban  to  keep  the  same  in 
proper  condition  for  safe  travel  by  pedes- 
trians. On  tbls  appeal  tbe  assignments  of  er- 
ror pertain  to  the  Instructions  given  to  the 
Jury  solely.  There  Is  an  assignment  of  error 
on  tbe  refusal  of  the  court  to  grant  a  new 
trial.  But  the  grounda  thereof  refer  solely  to 
the  InstTuctiona  claimed  to  be  erroneous. 
There  la  no  specification  In  tbe  reowd  at  all  i 
as  to  the  particulars  wherein  tbe  evidence  Is  • 
insuffldent  to  Justify  the  verdict  No  request  i 
for  instructions  by  the  defendant  was  refua- 
ed.    Hence  consideration  of  the  evidence  to 
determine  whether  it  sustains  the  verdict,  or  I 
whether  the  plaintiff  was  guilty  of  contribu- 
tory negligence,  or  asanmed  all  risks  with  ' 
knowledge  of  tbe  condition  of  the  walk,  is  ' 
not  permitted  under  the  statute;  and  error 
can  be  claimed  on  tbe  giving  of  Instmctlona 
only,  88  none  other  are  speclfled  or  assigned. 
Section  5467,  Rev.  Code  1809;    Plckert  t. 
Rugg,  1  N.  D.  230,  46  N.  W.  446;  National 
Casb  Register  Co.  v.  Ffleter,  5  S.  D.  143,  68  I 
N.  W.  270. 

Tbe  flrat  assignment  on  which  appellant  re- 
lies Is  In  the  giving  of  this  instruction:  "X 
charge  you,  gentlemen  of  the  jury,  that  prior 
knowledge  of  a  defect  in  a  sidewalk  by  one 
who  Is  injured  Is  not  necessarily  proof  of 
contributory  negligence;  and  If  you  believe 
from  the  evidence  In  this  case  that  the  plaln- 
tlfE  bad  knowledge  that  the  sidewalk  was 
out  of  repair,  and  even  dangerous,  yet  be- 
cause of  that  fact  alone  be  would  not,  there- 
fore, be  bound  to  forego  travel  on  such  aide- 
walk."  The  objection  to  this  Instruction  Is 
stated  by  the  appellant's  attorney  as  follows; 
"Under  the  rule  laid  down  In  tbe  case  of 
Collins  V.  Janesvllle  (Wis.)  83  N.  W.  695,  the 
inatmctfon  practically  eliminated  from  tbe  | 
Jury  any  consideration  of  the  knowledge  that 
the  plaintiff  possessed  with  reference  to  the 
point  of  Injury,  and  consequently  is  destruc- 
tive of  that  rule  which  required  tbe  plaintiff 
to  exercise  ordinary  care  to  prevent  an  In- 
jury." Immediately  preceding  and  next  be- 
fore the  Instruction  quoted  above  the  court 
gave  thla  instruction:  "You  are  to  consider 
all  the  facts,  Including  the  condition  of  the 
sidewalk,  the  facts  which  were  within  the 
knowledge  of  tbe  plalntlft  In  relation  thereto, 
tbe  character  and  nature  of  the  defect  In  the 
walk  which  was  the  direct  cause  of  the  in- 
Jury,  tbe  fact  that  the  plalntllf  was  passing 
over  the  walk  on  a  bicycle,  and  tbe  manner 
in  wblcb  be  sought  to  pass,  and  then  deter- 
mine whether,  under  all  the  circumstances, 
be  was  In  the  exercise  of  such  care  and  pru- 
dence as  would  have  been  used  and  exercised 
by  a  man  of  ordinary  care  and  prudence  un- 
der tbe  same  clrcumstaDces  and  conditions," 
Immediately  following  the  Instruction  ob- 
jected to,  the  court  gave  this  instruction: 
"Tbe  real  fact  for  you  to  ascertain  as  bearing 
upon  the  question  of  contributory  negllgrace,  j 
if  any  you  so  find«  la  thla:  Did  the  plaintiff,  ■ 


by  his  own  fault  or  negligence,  contribnte  at- 
rectly  to  produce  the  injury?  OonUt  he;  by 
ordinary  prudence,  have  prevoited  tbe  In- 
jury? And  If  yon  And  that  he  was  gnllty  of 
contributory  negligence,  tben  be  cannot  re- 
coY&t,  and  your  verdict  must  be  for  the  de- 
fendant" Readtog  the  charge  all  together, 
as  given,  it  la  clear  titat  the  ohjeetton  nrged 
to  the  instruction  was  fully  covered  in  other 
portions  of  the  chai^  Tbe  Jmy  waa  told  In 
plain  language  that  the  plalntifl  miut  exer- 
cise such  care  aa  an  ordinarily  indent  and 
careful  person  would  have  exercised  under 
like  circumstances,  which  circumstances  in- 
cluded plaintUTs  knowledge  of  the  condUiao 
of  the  walk  at  tbe  time.  As  the  only  defect 
claimed  against  the  correctness  of  the  Id- 
struction  was  fully  supplied  In  othv  p(»tlons 
of  tbe  charge,  we  do  not  dean  it  necessary 
to  say  anything  further  on  this  asslKument 
It  Is  too  well  understood  to  need  argument 
or  citation  of  authorities  that  an  omission  bi 
stating  the  law  In  a  particular  instruction  is 
not  prejudicial  error  if  covered  by  other  por- 
tiouR  of  the  charge.  No  prejudice  can  ftd- 
low  such  an  omission  when  supplied  tilae- 
wbere  in  tbe  charge. 

The  next  assignment  urged  arises  out  of 
tbe  giving  of  an  instruction  as  to  tbe  ele- 
ments to  be  considered  in  assessing  the  dam- 
ages. The  Jury  was  instructed  to  take  into 
consideration  the  plaintiff's  bodily  injnrlpa 
and  "his  physical  pain  and  mental  suffering 
arising  from  such  Injury."  The  objection 
urged  against  the  instruction  is  that  m^tal 
suff^ng  should  not  have  been  included  as  an 
element  of  damage  in  the  case.  Appellant's 
attorney  urges  that  "there  Is  no  claim  that 
the  plaintiff  suffered  any  mental  impairment 
which  Injured  his  mental  power."  Neither 
does  the  complaint  allege,  nor  the  evidence 
show  expressly,  that  the  plaintiff  suffered 
mentally,  nor  that  there  was  any  impairment 
of  the  mental  powers  by  reason  of  tbe  injury. 
Tbe  complaint  and  tbe  evidence  show  serious 
physical  injury,  consisting  of  breaking  two 
rlbfi.  Injuring  his  arm  and  shoulder,  and  other 
injuries,  which  were  of  such  character  that 
be  was  unable  to  lie  in  bed,  and  was  com- 
pelled to  Bit  in  a  chair  for  170  hours.  Soch 
evidence  clearly  shows  physical  injuries  from 
which  physical  pain  and  mental  suffering 
necessarily  follow.  Mental  suffwlng  la  tbe 
natural  and  necessary  result  of  physical  in- 
jury, and  equally  as  much  so  as  phyaical 
pain.  The  physical  Injury  being  proved,  pain 
and  mental  suffering  are  presumed.  Tbe 
physical  pain  and  mental  suffertiq;  need  not 
be  pleaded  nor  specially  proved,  but  are  taken 
to  follow  as  a  necessary  cimseqaence  of  tbe 
physical  injury,  and  to  be  Inseparably  con- 
nected therewith.  There  Is  great  oniformity 
in  the  authorities  on  tills  question.  Among 
those  BO  holding  are  tbe  following,  whldi 
could  be  added  to  largely  without  diCBcnity: 
1  Sutherland  on  Dam.  (2d  Ed.)  IS 
Fry  et  al.  v.  Hlilan  CTex.  Civ.  .^p.),37  S.  W. 
808;  Oronan  t.  KlgbtaiQl^Vc9C£M^Bii  13  K. 
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"W.  748;  O.,  B.  ft  Q.  By.  t.  Warner,  108  111. 
S3S;  Brown  t.  Hannibal  &  SL  J.  By.,  09  Mo. 
810,  12  8.  W.  055;  McOoy  T.  Milwaukee  St 
Bj.  Go„  88  Wis.  BS,  S8  N.  W.  4S3.  Defend- 
ant's attorney  relies  npon  Comaskey  t.  N.  P. 
Ry.  Co^  8  N.  D.  276,  56  N.  W.  732,  as  sup- 
porting his  contention.  We  do  not  so  under- 
stand that  case.  That  case  lays  down  the 
rule  that,  before  damages  on  account  of  the 
"impairment  of  tbe  mental  powers"  become 
allowable,  tbey  most  be  spedally  pleaded  and 
IwoTen.  The  syllabus  expressly  states  this 
as  the  question  decided,  and  the  (pinion  does 
not  lay  down  the  rule  that  damagea  on  ac- 
count of  "mental  suffering"  mqst  be  specially 
pleaded  and  proven.  In  Oat  case  It  was 
said:   "It  Is  conceded  that  mental  snfCering 
is  a  proper  element  of  damages,  and  that  tiw 
Impairmeat  of  mental  faculties  is  also  a  prop- 
er tiemoit  when  claimed  and  proren;  but  it 
is  neither  claimed  nor  proren  in  tibia  case." 
We  tiilnk  It  dear  that  the  damages  that  must 
be  '^claimed  and  jvoTaa"  are  expnmeA  in 
that  case  as  those  growing  out  of  flie  im- 
painnent  of  the  mental  powers,  and  not  those 
growing  out  of  mental  suffering.  Tbe  case 
la  not  an  authority  against  the  doctrine  fol- 
lowed 1^  the  trial  court  In  this  case,  that 
damages  growing  out  of  a  phyidcal  Injury 
canslng  mental  suffering  may  be  reeorered 
-wlttiout  Bpedally  pleading  or  proving  tbe 
physical  pain  and  mental  sntferii^.   As  stat- 
ed in  that  ease,  there  Is  a  clear  distinction  be- 
tweoi  **menta)  sofFering"  and  "Impairment  of 
tlie  mental  fiicultles.'* 

This  disposes  of  all  the  asslgnmenta.  The 
Jndgment  Is  affirmed.   All  concur. 

On  Rehearing. 

(October  29, 1908.) 

On  the  reargument  appellant^s  counsel 
urged  that  the  plaintiff  was  guilty  of  oon> 
trlbutory  negligence  as  a  matter  of  law,  and 
that  It  was  not  necessary  tor  appellant  to 
particularly  wpedty  wher^  tbe  evidence  was 
insufficient  to  sustain  the  verdict,  Inaamncjh 
as  the  evidence,  considered  as  a  whole,  ftOled 
to  show  that  the  plaintiff  was  in  the  exercise 
of  ordinary  care  In  riding  over  the  walk  in 
question  under  the  circumstances  disclosed 
by  the  evidence:  This  contention  cannot  be 
upheld.  As  stated  before  In  the  <^bilon,  the 
Insufficiency  ot  the  evidence  to  justify  the 
verdict  was  not  partlculariy  pdnted  out  or 
spedfled  on  the  motion  tor  a  new  trial.  This 
not  having  been  specified,  tbe  evidence  can- 
not be  considered,  and  tbe  statement  alleg^ 
that  it  was  insufficient  must  be  disregarded. 
If  Insnfficient  to  justify  the  verdict  In  any 
caae^  tbe  insufficiency  must  be  pointed  out 
and  specified,  or  the  trial  and  appellate 
courts  must  disregard  the  qiedflcatlon.  The 
language  of  tbe  statute  does  not  admit  of  ex- 
cepted cases,  but  applies  to  all  cases.  The 
Insnfficiency  of  the  evidence  must  be  sped- 
fled on  the  motion  for  a  new  trial,  or  its  in- 
suffidenigr  raised  by  a  motion  for  a  dlrpcted 
verdict;  before  tbe  vwdict  can  be  set  aside  <m 


appeal  as  based  on  Insufficient  evidence; 
Hence  tbe  question  Is  not  before  ns  wheQiei 
tbe  plalntffl  was  guilty  of  contributory  negli- 
gence as  a  matter  of  law;  nor  Is  tbe  ques- 
tion before  ns  whether  tbe  evidence  was  In- 
sufficient to  sustain  the  verdict  Ooonsel 
dtes  many  cases  holding  that  an  unqualified 
misdirection  In  tbe  Instructions  is  ground  for 
a  new  trial.  The  contention  Is  not  disputed, 
bat  It  has  no  application  to  this  case.  The 
cases  cited  do  not  hold  that  an  omission  to 
fully  state  the  law  bearing  on  the  case  In  one 
Instruction  la  prejudicial  error  providing  tbe 
omission  is  fully  and  clearly  supplied  in  tbe 
other  Instructions  given.  This  la  not  a  case 
of  contradictory  Instructions.  Tbe  charge  as 
a  whole  is  not  contradictory,  but  Is  a  correct 
statement  of  the  law  a|q>llcable  to  the  case, 
so  far  as  excepted  to. 

Finally,  It  is  urged  on  tbe  reargument  that 
the  specification  that  "tbe  verdict  is  against 
the  law  of  the  case"  Is  a  suffldent  specifica- 
tion to  warrant  this  court  In  setting  artde  the 
verdict  as  not  based  on  sufficient  evidence. 
The  spedflcation  "against  the  law,"  as  g^- 
erally  applied  In  code  states,  means  that  the 
verdict  Is  in  disregard  of  the  Instructions  of 
the  court  The  case  of  Sweeney  v.  C.  P.  B. 
Co.,  67  Cal.  15,  is  especially  relied  on  by 
counsel  to  support  his  contention.  In  that 
case  the  record  Is  silent  as  to  what  specifica- 
tions were  made  as  grounds  for  a  new  trial. 
The  trial  court  granted  a  new  trial  on  the 
ground  that  the  verdict  was  against  the  law 
as  laid  down  In  the  Instructions,  and  also 
contrary  to  the  uncontradicted  evidence.  It 
is  not  autbwity  for  holding  that  a  vwdict  is 
"against  lavr"  as  based  on  Insuffldent  evi- 
dence when  no  particular  spedfication  of  the 
insuffidency  of  the  evidence  Is  made  on  the 
motion  for  a  new  trial.  In  Bmmaglm  v. 
Bradshaw,  39  Cal.  24,  this  language  is  used 
in  disposing  of  a  similar  specification  of  er- 
ror: "It  la  not  enough  to  aver  that  the  ver- 
dict is  against  law,  and  then  offer  to  snp* 
port  tbe  averment  by  showing  that  the  ver^ 
diet  is  not  supported  by  the  evidence,  and  is 
for  that  reason  'against  law.*  If  such  a  course 
of  proceeding  was  tolerated,  all  tbe  other 
spedflc  grounds  for  new  trial  enumerated  in 
flie  statute  might,  for  the  same  reason,  be 
coodoised  Into  tbe  one  genwal  ground  that 
*the  verdict  is  against  law,'  tm  In  that  gen- 
eral sense  it  would  be  *again8t  law*  If  there 
was  any  valid  reason  whatsoever  for  a  new 
trial."  As  bearing  on  the  meaning  of 
"against  law"  In  ^>eclflcations  of  error,  see, 
also.  Dedec  v.  Save,  71  Gal.  562,  12  Pac.  722; 
Valerius  v.  Blchard,  57  Mhm.  448,  69  N.  W. 
534.  The  Qiedflcatifm  that  tbe  verdict  was 
'Against  tbe  law  of  the  case,"  when  consid- 
ered with  refermce  to  the  instmctlons  and 
the  evidence  does  not  warrant  setting  aside 
tbe  v^Ict  Before  a  spedflcation  Uiat  the 
verdict  Is  'Against  law"  can  be  relied  on  for 
a  new  trial  based  on  a  consideration  of  the 

evidence.  It  must  BRff^bf@dbQle'"  " 
was  rendered  In  disrcgara  of  tor  O 
This  is  not  shown  in  this  casA 


The  tvUgokeat  Is  affirmed.  All  concur. 


STKES  T.  BBOK. 

(Snpreme  Goart  of  North  Dakota.    July  8, 
1908^ 

PARTIBS--SUB8TITUTI0N-:PITRCIUSB— PBN- 
DENTB  UTB-rAPPBAIr-DISKISaAL.. 

1.  The  eguitf  rule  which  probibita  a  purchaser 
of  the  subject-matter  of  an  action  pendente  Hte 
from  furtber  prosecuting  the  action  in  the  name 
of  the  original  party  has  been  abolished  in  this 
state  b7  section  5234,  Rev.  Codes  18D9.  which 
provides  that  "no  action  shall  abate  •  •  * 
Dj  the  transfer  of  any  interest  therein.  •  *  * 
and  that  in  case  of  sach  transfer,  *  *  *  the 
action  shall  be  eontinaed  In  the  name  of  the 
original  party,  or  the  court  may  allow  the  per- 
son to  whom  the  transfer  Is  made  to  be  substi- 
tuted in  the  action.   •   •  *" 

2.  The  sole  right  to  ask  for  a  anbstitiition. 
under  the  section  referred  to.  rests  with  the 
porchasar.  He  may  prosecnte  the  action  In  the 
name  of  the  original  party,  or  ask  to  be  substi- 
tuted, at  his  option.  The  allowance  of  a  substi- 
tution by  the  court  when  requested  is  discre- 
tionary. In  case  there  Is  no  sabstltatlon.  the 
statnte  requires  that  *the  action  shall  be  con- 
tinued la  the  name  of  the  original  party." 

8.  A  purchaser  of  the  subject-matter  of  an  ac- 
tion after  judgment,  and  before  appMl,  is  a 
purchaser  pendente  Ute.  Section  6739.  Rer. 
Codes  1899,  provides  that  *'An  action  la  deemed 
to  be  pending  •  •  •  until  Its  final  determin- 
ation upon  appeal,  or  until  the  time  tar  appeal 
has  passed.  *  •  •" 

4.  A  motion  to  dismiss  an  appeal  whldi  is 
based  upon  the  ground  that  the  appellant  as* 
signed  the  subject-matter  of  the  action  after 
judgment,  and  before  the  appeal  was  taken, 
will  be  denied,  where  it  appears  that  the  amwal 
was  In  fact  taken  and  is  being  prosecnted  In 
this  court  by  the  assignee. 

5.  The  fact  that  a  statement  of  case,  settled 
for  the  purpose  of  a  review  of  the  entire  case 
In  this  court  in  an  action  tried  under  section 
5630,  Rer,  Codes  1899,  doe?  not  contain  all  of 
the  eridence  offered,  will  not  sustsin  a  motion 
to  dismiss  an  appeal  which  has  been  regular- 
ly perfected.  The  sufficiency  or  insufficiency  of 
the  statement  merely  affects  the  power  of  this 
court  to  review  tbe  erldence. 

6.  It  is  held,  on  a  motion  to  strike  out  the 
statement  of  case  on  the  ground  that  good 
cause  was  not  shown  as  a  basis  for  the  order 
of  extension  of  time  for  settlement,  that,  upon 
the  showing  made,  the  court  did  not  abuse  its 
discretion  In  granting  the  extension. 

7.  The  provisions  of  chapter  1-28,  p.  25^  of 
the  Laws  of  1897,  so  far  as  they  re<iuire  an  as- 
sessment of  real  estate  to  be  made  in  the  name 
of  the  owner,  are  directory,  and  a  failure  to  as- 
sess in  the  name  of  the  owner  does  not  in- 
validate the  assessment.  Following  Hertzlerv. 
Cass  County  (dedded  at  the  present  term)  96  N. 
W.  294. 

8.  While  section  568(^  Rer.  Codes  1899.  which 
governs  trials  to  the  court  without  a  jury,  re- 
quires that  all  evidence  offered  shall  be  recelv* 
ed  into  the  record,  it  does  not  abolish  the  rules 
of  evidence,  or  relieve  trial  courts  from  resting 
their  findings  npon  legal  evidence.  Under  said 
section  this  couit,  upon  a  review,  is  required  "to 
disregard  all  incompetent  and  irrelevant  evl* 
deuce  properly  objected  to." 

9.  Oral  evidence  that  certain  facts  are  shown 
by  a  written  record,  the  original  of  which  is 
available,  is  ant  tha  best  evidence  and  is  in- 
competent. 


1898  state  tax  levies,  which  were  made  by  fix- 
ing a  percentage  of  the  aggregate  ralae  •*  the 
property  in  the  state,  as  equaliced,  were,  in  le- 
ral  effect,  levies  of  a  specific  sum.  FoUovIng 
Fisher  t.  Betti  (dedded  at  the  presort  term)  M 
N.  W.  182. 

11.  Certified  copies  of  official  records  axe  es- 
sentially secondary  in  character,  and  the  ri^t 
to  Introduce  such  written  copies  as  primsrr  evi- 
dence exists  only  by  virtue  of  statute,  and,  to 
authorize  their  admission,  they  must  be  cer- 
tified in  the  manner  required  by  the  statnte. 

12.  Section  5700,  Rev.  Codes  1899,  provides 
that  "the  c^ficate  must  state  In  substnnce  that 
the  copy  is  a  correct  copy  of  the  eaciginal  at  i 
specified  mrt  thereof,  as  the  ease  may  be. 
*  ♦  V  Under  this  section  the  aathority  of  the 
certifying  officer  is  limited  to  certifying  that 
the  copy  is  a  correct  copy  of  an  orlgioal  record, 
or  a  specified  part  of  it;  and  the  section  does 
not  authorize  him  to  certify  that  any  fact  does 
or  does  not  appear  of  record,  or  give  him  an- 
thority  to  substitute  his  judgment  for  that  of 
the  court,  and  certify  what  the  record  pertains 
to. 

13.  The  plaintiff  introduced  in  evidence  a  paper 
for  the  purpose  of  establishing  the  inralidity  of 
a  county  tax  levy.  There  was  attached  to  it 
the  county  auditor's  certificate  "that  the  above 
is  a  true  copy  of  all  that  pertains  to  the  county 
tax  levy  for  1897  a^  the  same  appears  on  rec«d 
of  the  county  commisslmers  In  my  office."  It 
is  Asid  that  an  objection  that  the  exbiUt  was 
"not  the  best  evidence,  and  not  properly  cer- 
tified," should  have  been  sustained  by  the  trial 
court,  and  will  be  sustained  by  this  cmirt,  and 
the  evidence  disregarded. 

14.  The  best  evidence  <ii  the  exlstenee  or  noa- 
existence  of  entries  in  pnblic  records  Is  the  rec- 
ords themselves.  When,  because  of  the  Tolnm- 
inous  character  of  the  records  to  be  examined, 
or  for  otha  suffldeot  reasons,  oral  evidence  is 
admissible  to  show  the  absence  of  a  record  or 
an  entry,  It  should  ordinarily  be  given  by  the 
legal  custodian,  and  then  only  after  showing  s 
diligent  search.  As  a  rule,  the  oral  evidence  of 
another  than  the  custodian  Is  not  the  best  evi- 
dence or  competent  when  the  testhiKHir  of  the 
legal  keeper  can  be  had. 

16.  In  this  state  the  settled  rule  is  that  the  pei^ 
son  attacking  the  validity  of  taxes  and  tax  sales 
has  the  burden  of  sustaining  his  attack.  The 
presumption  is  that  a  tax  is  valid,  and  that  pre- 
sumption continues  untU  overthrown  by  the  par- 
ty assailing  it. 

16.  In  this  case  plaindfl  attacks  the  Talidity  of 
taxes  upon  his  lands  for  the  years  1897,  1S9S. 
1899,  and  1900,  and  asks  that  they  be  canceled 
and  declared  void,  alleging  as  grounds  for  Buch 
relief  that  the  assessments  and  levies  were  TOid. 
It  is  \eld,  on  a  trial  do  novo  of  the  entire  case, 
that  plaintiff  has  failed  to  sustain  the  hfordcn  of 
his  attack,  and  the  action  should  be  iwn'fl. 
(Syllabus  by  the  Court) 

Appeal  from  District  Gourt,  Stotnuii 
County;  8.  L.  Glaspell,  Judge. 

Action  by  Richard  Sykes  i^aliut  W.  H. 
Beck.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Reversed. 

Marion  ConkiiQ  and  Bali,  Watson  &  Mac- 
lay,  for  appellant  J.  B.  RoUnson  and  B.  BL 
Bllsworth,  tor  respondent 

TOima,  O.  J.  The  plaintiff  Instltnted  this 
action  Id  the  district  court  of  Stutsman  coun- 
ty to  determine  adverse  claims  to  certain  real 
estate  owned  by  him  and  situate  in  that 
county.  The  defendant.  Beck,  purchased  all 
of  said  lands  at  the  1898  tax  sale  for  tbe 
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tUM  0f  1887.  and  again  at  the  1888  sale 
for  tbe  taxes  of  1898,  and  also  paid  the  sub* 
seqneat  taxes  thereon  for  the  years  1889  and 
1900.  The  plaintiff  alleges  "that  In  said 
yean  the  said  lands  were  not  legally  as- 
sessed for  taxation,  and  no  taxes  were  legally 
levied  or  chained  agatost  the  same,  •  •  * 
and  that  by  reason  thereof  all  of  said  taxes 
and  tax  sales  are  wholly  Told,"  and  prays 
"that  all  of  said  taxes  and  tax  sales  be  ad- 
judged TOld  and  canceled."  The  trial  court 
held  that  there  was  no  valid  assessment  of 
any  of  said  lands  for  taxes  for  any  of  the 
years  In  question,  and  further  held  that  tbe 
state  and  county  taxes  levied  for  each  of 
said  years  were  invalid,  and  entered  Judg- 
ment declaring  all  of  said  taxes  and  tax 
certiflcates  void.  Defendant  has  appealed 
from  tbe  Judgment,  and  demands  a  review  of 
the  entire  case  In  this  court,  under  section 
6630,  Rev.  Codes  1899. 

Prior  to  tbe  argument  on  tbe  merits,  coun- 
sel for  respondent  made  two  preliminary  mo- 
tions. Both  must  be  denied.  The  flrat  mo- 
tion Is  to  dismiss  the  appeal.  Tbe  grpunds 
of  this  motion  are  (1)  that  the  appellant 
Beck,  sold  and  assigned  tbe  tax  certificates 
since  the  entry  of  judgment  In  district  court, 
and  prior  to  taking  tbe  appeal;  and  (2)  that 
the  statement  of  case  shows  aiUrmatlvely 
that  It  does  not  contain  all  the  evidence  of- 
fered at  the  trial. 

The  affidavits  submitted  upon  tbe  first 
ground  of  the  motion  to  dismiss  the  aK>eal 
show  that  subsequent  to  the  entry  of  judg- 
ment, and  before  tbe  appeal  was  taken,  tbe 
def^dant  sold  all  of  said  certificates  to  Dan- 
iel M.  Bobbins,  and  that  the  latter  had  tbe 
same  assigned  to  one  John  Wyman;  further, 
that  the  written  assignment,  In  terms,  ao- 
thorites  the  assignee  to  prosecnte  this  suit 
and  defend  his  rights  under  such  certiflcates, 
by  ftppeal  or  otherwise,  in  tbe  plaintiff's 
name,  or  in  hia  own  name,  at  his  election, 
but  at  his  own  expense.  This  ap[>eal  was 
taken  In  the  defendant's  name,  pursuant  to 
such  authwlty,  and  Is  prosecuted  by  the  pur^ 
chaser  of  the  tax  certiflcates  in  tbe  name  of 
his  assignor,  with  bis  consent  The  notice 
of  appeal  was  signed  by  the  attorneys  for 
tbe  assignor,  also  by  the  attorneys  of  the 
assignee,  and  both  the  attorneys  for  tbe  as- 
signor and  the  assignee  appear  In  this  court. 
Counsel  for  respondent  contends  that  as  tbe 
appeal  was  taken  In  the  name  of  the  defend- 
ant after  he  bad  parted  with  his  Interest  in 
the  tax  certiflcates,  which  are  the  subject 
matter  of  the  action,  It  was  unauthorized  and 
confers  no  jurisdiction.  Counsel  relies  upon 
the  equity  rule  which  is  to  the  effect  that 
"where  a  complainant  sells  his  whole  right 
In  tbe  Tult,  or  It  becomes  vested  in  another 
by  operation  of  law,  whether  before  or  after 
a  decree.  If  there  Is  to  be  any  further  litiga- 
tion in  the  case  It  cannot  be  carried  on  in 
tbe  name  of  tbe  original  complainant  by  the 
person  who  has  acquired  tbe  right"  Blllls 

Hobs,  7  Psige,  18,  31  Am.  Dec.  271.  This 


rule  has  been  abolished  by  statute  In  this 
state.  Section  5284.  Bev.  Codes  1899.  pro- 
vides that  "no  action  shall  abate  by  the 
death,  marriage  or  other  disability  of  a 
party,  or  by  tbe  transfer  of  any  interest 
therein,  If  tbe  cause  of  action  survives  or 
continues.  In  case  of  death  or  other  dis- 
ability of  a  party,  the  court  on  motion  at 
any  time  within  one  year  thereafter,  or  after- 
wards on  a  supplemental  complaint,  may  al- 
low the  action  to  be  continued  by  or  against 
his  representatives  or  successor  In  Interest. 
In  ease  of  any  other  transfer  of  interest  the 
action  shall  be  continued  In  the  name  of  tbe 
original  party,  or  the  court  may  allow  tbe 
person  to  whom  the  transfer  Is  made  to  be 
substltnted  in  the  action.  *  *  In  this 
state  a  transfer  after  judgment  but  before 
the  right  of  appeal  has  expired,  is  a  transfer 
pendente  lite,  the  appeal  being  regarded  as 
a  continuation  of  the  original  action.  tSee 
2  Enc.  PI.  &  Pr.  85,  and  cases  dted.  Section 
6739,  Bev.  Codes  1889,  provides  that  "an  ac- 
tion Is  deemed  to  be  pending  from  the  time 
of  Its  commencement  on  til  its  final  deter- 
mination upon  appeal,  or  until  the  time  for 
appeal  has  passed,  unless  the  judgment  is 
sooner  satisfied."  The  right  to  take  and 
prosecute  this  appeal  In  the  name  of  the 
original  defendant  Is  given  by  tbat  part  of 
section  5234,  Id.,  above  quoted,  which  pro- 
vides tbat  *'in  case  of  any  other  transfer 
of  Interest  the  action  shall  be  continued  In 
tbe  name  of  the  original  party  or  the  court 
may  allow  the  person  to  whom  the  transfer 
is  made  to  be  substitnted  in  the  action." 
This  Identical  provision  was  a  part  of  sec- 
tion 121  of  the  Code  of  1862  of  New  York. 
In  Packard  v.  Wood,  17  Abb.  Prac,  818,  tbe 
court.  In  construing  it,  said:  "Section  121 
has  superseded  tbe  practice  of  the  late  court 
of  chancery  in  respect  to  tbe  manner  of  con- 
ducting an  action  where  a  change  or  trans- 
fer of  Interest  has  occurred  since  the  com- 
mencement of  the  action.  As  to  the  former 
practice,  see  Sedgwick  t.  Cleveland,  7  Paige, 
287."  In  Bnunet  v.  Bowers.  23  How.  Prac. 
300,  the  court  said:  "The  nominal  plaintiff 
being  alive  and  not  snbect  to  any  disability, 
the  suit  can  proceed  In  his  name.  Code.  I 
121.  If  tbe  transferee  does  not  apply  to  be 
substituted  as  plaintiff,  the  lai^age  of  the 
Code  is  tbat  'tbe  action  shall  continue  In  the 
name  of  the  original  party.' "  Again,  refer- 
ring to  this  section,  in  Harris  v.  Bennett,  tt 
How.  Prac.  220,  the  court  said:  "The  Code, 
I  121,  directs  that  in  case  of  a  transfer  of 
interest  otherwise  than  by  marriage,  death 
or  dlBabltlty  of  the  party,  tbe  action  shall  be 
continued  in  the  name  of  the  original  party. 
This  Is  Imperative  and  allows  no  change,  but 
It  adds:  'The  court  may  allow  tbe  person  to 
whom  the  transfer  is  made  to  be  substituted.* 
This  last  Is  permissive  only,  and  gives  a  dis- 
cretion to  tbe  court  which  la  intended  to  be 
exercised  only  as  the  ends  of  Justice  may 
require."  It  is  also  well  s^ed  (bftl)  ,^e 
purchaser  pendente  liltett^ajfe'^cndllP^np- 
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for  the  substitution,  and  that  tb«  order  la 
not  to  be  made  as  matter  of  coarse  without 
Imposib^  oondUlons.  Howard  v.  Taylor,  11 
How.  Prac.  380.  "It  Is  not  obligatory  upon 
the  transferee  of  an  Interest  to  make  appli- 
cation for  his  substitution  as  a  party  to  the 
nctlon.  If  he  does  not,  it  Is  continued  in 
the  name  of  the  original  party."  Piatt  T. 
McMurray,  03  How.  Prac.  149.  Hirshfeld  v. 
Bopp.  27  App.  Dir.  180,  50  N.  Y.  Bapp.  676. 
In  Lawson  v.  Town  of  Woodstock,  87  Unn, 
3S2.  the  court  said:  "The  action  may  proceed 
In  the  name  of  the  original  party.  That 
then.  Is  bis  privilege,  in  spite  of  the  trans- 
fer. If  the  assignee  desires  to  come  In,  he 
may  be  Hubstltuted;  but.  If  be  does  not,  we 
tblnh  It  Is  not  In  accord  with  that  section  to 
prevent  the  original  party  from  proceeding 
In  bis  own  name.  The  provision  that  an 
action  roust  be  prosecuted  In  the  name  of  the 
party  In  Interest  Is  evidently  modified  by  the 
section  last  cited."  See,  also,  McGean  t. 
M.  B.  R.  Go.,  133  N.  Y.  9.  30  N.  BL  647; 
St  John  et  al.  v.  Croel,  10  How.  Prac.  253; 
Boston,  W.  H.  &  R.  Co.  V.  Jackson  (Hup.) 
55  N.  Y.  Supp.  573.  See,  also,  Barbour  on 
Parties  to  Actions,  431,  434. 

The  statute  of  California  is  aubatantially 
like  our  own.  It  has  been  uniformly  held 
In  that  state  that,  when  tbe  subject-matter 
of  a  pendint;  action  la  transferred,  It  is  the 
right  of  tbe  transferee  to  prosecute  at  defend 
the  action  either  In  the  name  of  tbe  original 
party,  or  to  request  a  snbatltutlon,  and,  fur^ 
ther.  that  tbe  assignor  pendente  lite  Is,  after 
the  assignment  divested  of  further  authority 
to  control  the  actltm.  Walker  t.  Pelt  64 
<)al.  3K6:  Plummer  t.  Brown,  64  Cnl.  42»; 
Stewart  v.  Spalding,  72  Oal.  264.  IS  Pac.  661; 
OaliromlB  Cent  By.  Co.  t.  Hooper.  76  Cal. 
404.  W  Pac.  509;  Malone  t.  Big  Flat  Gravel 
M.  Co..  m  Cal.  S84,  28  Pac.  1063;  Bmerson 
V.  MpWhlrter,  128  Cal.  268,  60  Pac.  774; 
O'Nell  V.  Dougherty,  46  Cal.  67a  mie  as- 
signee has  authority  to  control  f^e  actl<m 
after  as  well  as  before  Judgment  Including 
tbe  right  to  proseeote  an  appeal.  In  U'Neil 
V.  Pougherty,  supra,  the  appellant  bad  been 
adjudged  a  bankrupt  before  his  appeal  was 
taken.  Tbe  Supreme  Court  overruled  a  mo- 
tion to  dismiss  the  appeal,  based  upon  tbe 
gmnnd  tliat  be  was  not  tbe  real  party  in  in- 
terest and  held  that  under  tbe  statute  the 
anpiMil  mljrht  be  prosecuted  In  tbe  name  of 
the  bankrupt,  or  in  tbe  name  of  his  assignee. 
Snrh.  In  pffpot,  also,  was  the  holding  of  this 
oonrt  in  Anheier  v.  Signer,  8  N.  D.  4»»,  79 
\.  W.  11S3.  in  which  we  held  that  "a  party 
who  purchns<>«  property  from  a  defendant 
rtpndenre  iitp  may,  with  the  permission  of  a 
conrf  of  equity,  and  under  section  5234,  Rev. 
('odes  l8Jt9.  flppMf  in  the  case  at  any  stage 
of  the  ppoceedings  to  defend  his  Interest" 
In  tbe  case  just  referred  to,  counsel  for  re- 
spondent moved  to  dismiss  the  appeal,  basing 
his  motion  upon  a  stipulation  of  the  appel- 
lant that  it  might  be  dismissed.   Tbe  motion 


was  resisted  by  a  purchaser  from  t^  app«^ 
lant  pendente  lite.  The  motion  was  <leiniert. 
and  tbe  purchaser  was  permitted  to  proae- 
cnte  the  appeal  In  this  court  tn  the  name  of 
tbe  assignor.  As  sustaining  tbe  rlcbt  of  pur- 
chasers after  Judgment  to  take  and  proseeote 
an  appeal,  see,  also.  Ex  parte  Soutti  &  North 
Alabama  Railway.  96  U.  8.  221,  *2A  KA. 
305;  Roezell  v.  KoawU  (Ind.)  4  N.  UL  423: 
VaU  V.  Lindsay,  67  ind.  528;  Bowden  v. 
Johnson,  107  U.  &  251.  264.  2  Sop.  Ot  24U^ 
27  L.  Ed.  886;  Parker  t.  Taylor  (Neb.)  M  K. 
W.  S87;  Keongh  v.  UcNltt  7  Minn.  29  (UlL 
16).  We  are  of  (vbrion  that  ttie  aiveal  Id 
this  cose  was  properly  ta^i,  and  fs  pn^terly 
prosecuted  In  tbe  name  of  tbe  <«1^i>b'  ^ 
fendant  Tboe  has  been  no  qn^UcatlDn  Cor 
substltntlon  by  tbe  purchaser  <tf  tbe  ecitlfi- 
cates.  Tbe  case  at  bar  is  to  be  disttngnlsh- 
ed  fmn  cases  of  disability  arlslnK  from 
deatb  or  similar  causes,  as  well  as  fkom 
nsee  in  which  the  original  party  appeared 
only  in  a  representatfre  capadty.  bdcIi  as 
admlnlstiatw,  aecntor,  or  gnardlan,  and 
tbe  re^resmtatlve  character  has  tmnlnated. 
McOOTDnlck  Harvesting  Bfachine  Oo.  t.  aaedl- 
gar.  8  S.  D.  626,  54  N.  W.  814,  Cited  In  np- 
port  of  tbe  motion,  belongs  to  the  latter 
class. 

The  second  ground  the  motion  to  dismiss 
the  an»eal,  to  wit  tbat  tbe  statonent  of 
case  does  not  contain  all  ttie  erldeiire  of- 
fered, if  tme  in  point  of  fSet  tnmlsliea  no 
ground  for  diamlsring  Ae  appeaL  It  la  ean- 
ceded  that  tbe  an>eal  was  r^nlariy  taken. 
l%e  objection,  if  well  founded,  would  only 
affect  tbe  arorilanfs  right  to  secure  a  review 
at  the  evidence  in  this  court  andw  aeetlon 
6680,  Bey.  Oodes  188D.  Brrws  assigned  up- 
on tbe  Judgment  roll  proper  would  stllf  be 
reviewable.  The  statonent  Is  not  however, 
open  to  the  objection  urged  against  It.  GOtm- 
8^*8  claim  Is  that  he  offered  In  evidence  a 
certified  c(q>7  ^  the  county  tax  levy  for  tbe 
year  1900.  The  record  conclusively  n^atlves 
this  contention.  Tbe  record  at  bis  offer  la 
as  follows:  "Tbe  plaintiff  now  offers  m  ev- 
idence certified  copies  of  the  county  tax  lev- 
ies for  the  years  1897,  1898,  1899.  and  19UU; 
BO  far  as  the  same  pertain  to  tbe  land  in 
quesUMi,  and  certified  copies  of  tbe  state 
tax  levy  for  tbe  years  1897  and  1898,  and  a 
certified  copy  of  the  resolution  pertalolng  to 
the  publication  of  the  delinquent  tax  list  In 
1898,  marked  Exhibits  M  to  U,  Inclusive." 
Bach  one  of  tbe  several  exhibits  refcired 
to  as  having  been  Identified  and  offered  art 
contained  in  tbe-  statement  A  certified  copy 
of  the  tax  levy  for  1900  Is  not  one  of  them. 
Counsel  donbtiess  Intended  to  offer  a  certi- 
fied c(^y  of  the  tax  list  for  lUUO,  but  It  Is 
clear  that  he  did  not  do  so.  Kxhiblts  M  to  U 
were  the  only  exhibits  Identified  and  Includ- 
ed in  his  offer,  and  they  are  In  the  state^meni- 
Counsel  alRO  claims  "tbat  a  certain  book, 
called  'Raster  of  Warrants  Issued  and 
Claims  Filed,'  was  offered,  and  .that  the 
Digitized  byVoOOSl^ 
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fume  bas  been  omitted  from  tbe  statement" 
So  such  book  la  contained  In  the  statement. 
The  abstract  shows  that  tbe  defendant's 
connse!  attempted  to  introdnce  tbe  book  re- 
ferred to,  and  that  counsel  for  plalntUf  re- 
peatedly objected  to  Its  introduction,  stating 
that  It  must  either  be  read  to  the  court,  or  a 
certifled  copy  filed.  Insisting  that  "the  law 
provides  that  certifled  copies  of  the  traok 
must  be  offered  In  evidence,  unless  It  Is  hied 
with  the  clerk."  The  record  shows  that 
counsel  for  defendant  yielded  to  the  objec- 
tion, and  asked  leave  to  file  cerdhed  copies 
of  the  portions  of  the  book  he  desired  to  In- 
troduce, that  leave  was  granted,  and  that  the 
certified  copies  were  thereafter  hied.  In 
short,  tbe  record  shows  a  withdrawal  of  tbe 
offer,  and  a  substitution  of  certlhed  copies. 
Tbe  motion  to  dismiss  the  appeal  will  be 
denied. 

The  second  motlim  Is  to  strike  out  the 
statement  of  case  upon  the  ground  that  when 
it  was  settled  the  time  for  settling  it  hsd  ex- 
pired, and  good  cause  was  not  shown  for  ex- 
tending tbe  time.  This  motion  must  also  be 
denied.  Notice  of  entry  of  Judgment  was 
served  on  March  18,  1902.  Withta  the  80 
days  allowed  by  law  for  settling  the  state- 
ment and  on  April  10th,  the  defendant  ob- 
tained an  ordo*  extending  the  time  tor  80 
days.  On  May  lOtli,  thereafter,  a  second  or- 
der was  obtained,  extending  tbe  time  for  16 
days  from  May  10th.  The  statement  was 
settled  within  the  last  extension.  Both  or- 
ders  extending  time  were  made  against  plain- 
tiff's objection.  Tbe  orders  were  based  upon 
the  affldavlta  of  Marion  Conklin  and  Oscar  J. 
Seller,  counsel  for  defendants.  Tbe  affidavit 
of  Oscar  J.  Seller  states,  among  other  alleged 
grounds  for  tiie  extension,  tbe  fact  "that 
thiae  are  a  large  number  of  exhibits  in  tbe 
case  to  be  copied,  and  that  It  requires  a  great 
amount  of  work  to  prepare  such  statement  of 
the  case.  •  •  Tbe  affidavit  of  MarI<Hi 
Conklin  Is  to  tbe  same  effect  The  trial 
Jndge  bad  knowledge  of  the  extent  of  the 
record,  and  the  amount  of  labor  required  to 
prepare  tbe  statement  Tbe  record  was  vol- 
nmbioiiB,  and  required  much  difficult  copying. 
TblB  was  known  to  the  trial  Judge,  and  is 
apparent  to  na  from  the  record  filed  tn  this 
ooart.  The  extensldn  allowed,  45  days,  was 
not  imr^aonable,  under  the  drcQmstances, 
and  we  do  not  tblnk  tbe  trial  court  abased 
Its  discretion  In  granting  the  same  upon  the 
showing  made  It  Is  tmly  In  ease  of  an  abuse 
of  dlscrrtlon  that  anch  an  order  will  be  re- 
Torsed. 

We  now  tnni  to  tbe  merits.  Tbe  fact  that 
plalntur  la  nov  tbe  sole  owner  et  tbe  aev- 
eral  tracts  of  land  Involved,  as  alleged  by 
1dm.  Is  not  In  topate.  Nether  Is  there  any 
controversy  over  tbe  fact  that  defmdant  pur- 
chased aald  land  at  the  tax  sales,  and  paid 
taxes  thorecm,  as  ber^nbefore  stated.  Tbe 
controverted  questions,  both  of  law  and  fftct, 
upon  whldi  tbe  case  must  be  determined  in 


this  court,  are  aU  embraced  In  the  fbllowing 
findings  and  conclusions  of  the  trial  court: 

"(1)  That  in  the  years  1897, 1808.  and  1899, 
and  1900,  the  said  property  was  no't  assessed 
for  taxation  In  the  name  of  the  owner,  and  It 
was  not  assessed  to  unknown  ovruen.  It 
was  assessed  in  the  name  of  'Francis  Logie 
Plrie  et  al.,'  and  the  said  Francis  Logie  Pirie 
never  tiad  more  than  an  undivided  one-third 
Interest  in  the  said  lands,  and  in  the  said 
years  tbe  record  shows  that  Richard  Sykes 
had  an  undivided  one-tblrd  Interest  tn  tbe 
said  lands. 

"(2)  That  hi  July,  1809,  there  was  hi  Stuts- 
man county  three  hundred  tvieaty  sections  ot 
more  of  Northern  Pacific  Railroad  lands  on 
which  all  taxes  for  the  preceding  five  years 
remained  delinquent;  and  tbe  said  lands  had 
been  assessed  for  taxation  In  said  yean  on 
tbe  same  basis  of  valuation  as  tbe  other 
lands  in  Stutsman  county,  and  by  resolution 
of  tbe  county  commissioners  passed  in  July, 
1899,  all  taxes  charged  against  said  Northern 
Pacific  Railroad  lands  were  canceled  on  the 
payment  of  seventy-tliree  per  cent  of  tbe 
orlj^nal  tax,  without  either  penalty  or  inter- 
est, and  In  that  manner  the  rate  of  taxation 
against  the  said  Northern  Pacific  Railroad 
lands  was  reduced  to  fifty  per  cent  of  the 
rate  charged  and  levied  against  tbe  other 
lands  In  Stutsman  county. 

"<3)  And  the  court  finds  that  in  the  years 
1897  and  1898  the  state  taxes  which  were 
levied  and  charged  against  the  said  lands  of 
the  plaintiff  were  levied  In  mills,  and  not  in 
specific  amounts,  as  required  by  section-  &U 
of  the  revenue  laws  of  1807  (Sess.  Laws,  p. 
275,  c.  126), 

"(4)  And  tbe  court  finds  that  In  the  years 
1897  to  1900,  inclusive,  tbe  county  taxes 
levied  and  charged  against  said  lands  were 
not  based  on  an  itemized  statement  of  the 
county  expenses  fbr  the  ensuing  year,  or  on 
a  statement  of  tbe  outstanding  Indebtednera 
of  the  county.  In  1897  the  county  tax  levy 
was  as  follows: 

"On  motion  the  county  auditor  was  In- 
structed to  make  a  levy  tat  tbe  year  1897  as 
follows: 

County  fund   |20.000 

Sinking  fund   5.000 

Road  fund   8,000 

Bridge  fund    5.100 

"In  tbe  year  1898  the  conn^  commlsslon- 
ov  passed  a  resolution  fixing  tbe  expendi- 
tures as  a  basis  for  tbe  tax  levy,  but  there 
wag  no  resolution  to  levy  a  tax  either  In  mills 
or  a  specific  amount  In  1898  the  board  met, 
and  by  resolution  fixed  the  opoidltures  for 
that  year  as  a  basts  tor  tiie  tax  levy,  but  the 
board  passed  no  resolution  to  levy  a  tax;  and 
tbe  same  is  true  Of  tbe  year  190a  . 

**Ab  a  MMKluslon  of  lav,  tbe  court  finds 
that  In  the  years  1887  to  1900,  Inclusive,  tbe 
said  lands  were  not  legally  assessed  t<a  tax- 
ation, and  that  there  was  no  valid  levy  of  tbe 
state  and  the  county  taxes  cbuged  against 
said  lands,  and  tbat  9|„^^^^^d 
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the  sales  baud  tbeieon,  wen  Ulegsl  and  void, 
for  file  raaaon  that  the  said  lands  were  not 
assessed  for  taxation,  and  that  said  taxes 
wtm  not  leried  acootdlng  to  law;  that  the 
plalntur  Is  entitled  to  Judgment  that  all  of 
said  taxes  and  tax  sales  and  tax  certlflcatea 
be  canceled,  annnlled,  and  adjudged  TOldt  and 
Hiat  be  recorer  from  W.  H.  Beck  the  costs 
of  ttds  action.  •  •  •*• 

Tbm  antdlant  does  not  duUlei^  flie  oor- 
rectness  of  the  first  fln^g  of  ft«t  above 
quoted.  His  attack  la  t^on  the  condnslon 
of  law  based  upon  it  The  evidence  shows 
tiiatt  when  file  sereial  aasessmenta  wwe 
mad^  the  lands  in  question  w«e  owned  by 
Frands  Logle  Flrle,  BliAard  Sykea.  and  Fln- 
Ivy  Don,  eadi  having  an  undivided  one-third 
interest  The  assessment  In  each  year  was 
In  the  name  of  'errands  Logle  Flrle  et  al." 
TbB  appellant  omtends  that  the  failure  to  as* 
sess  the  lands  In  the  names  of  the  three  own- 
ers did  not  raider  tlie  assessments  void,  and 
that  the  trial  court  erred  In  so  holding.  We 
agree  with  tUs  contention.  Tba  assessments 
In  question  were  laid  under  diapter  12^  p. 
2B6,  LawB  1897.  The  validity  of  an  aasess- 
ment  of  real  estate  In  the  name  of  one  not 
the  owmx  thereof  waa  Involved  In  the  case 
of  Hertsler  v.  Oaas  Oounty,  96  N.  W.  291,  in 
wliich  the  itplnlon  has  Just  been  lianded 
down.  We  held  In  that  ease  that  the  pro- 
vlslona  ai  fbe  1B9T  act  so  ftr  as  they  reqnhre 
an  assessment  of  real  estate  to  be  made  in 
the  name  of  the  owner,  are  for  the  guidance 
of  the  taxing  oflteers,  tot  the  purpose  of  se* 
curing  system  In  the  tax  proceedlogs;  tliat 
th^  are  not  vital  to  a  valid  assessment  and 
are  thereftwe  dlrectony.  Bweigle  v.  Gates,  0 
N.  D.  538,  84  N.  W.  481,  U  dted  by  counsel 
for  plaintiff  In  support  of  hie  contention  tiiat 
the  assessments  are  void.  The  decision  in 
Oat  case  turned  upon  the  provisions  ot  the 
Compiled  Laws.  The  later  case  of  Roberts 
V.  Bank,  8  N.  D.  0O4,  79  N.  W.  1049,  Is  also 
relied  upon.  The  Roberta  Case  w^s  based 
upon  chapter  132,  p.  876,  Laws  1890.  The 
statutes  upon  which  both  of  these  cases  were 
based  created  a  persoiul  liability,  and  author- 
laed  personal  Judgments  fbr  real  estate  taxes. 
866  section  1643,  C<omp.  Laws  Dak.  1887,  and 
section  1273,  Rev.  Oodea  1896.  CCax  proceed* 
ings  under  the  1897  act  under  which  the  as* 
sessments  here  in  questiMi  wen  made,  an 
strictly  against  the  land  Itself,  and  Involve 
no  personal  llaldllty.  Furtiiw,  section  SL,  p. 
287,  of  this  act  provides  that  no  "sale  ot  real 
estate  for  texM  shall  be  oonsldered  Invalid 
on  account  of  the  same  having  bera  charged 
In  any  other  name  than  that  of  the  rightful 
owner."  Following  the  construction  announ- 
ced in  tile  case  of  Hertzler  v.  Cass  County, 
we  must  hold  that  the  assessments  wen  not 
invalid  because  not  made  In  the  names  ot  the 
three  owners. 

Appellant  contends  that  there  is  no  com- 
petent evidence  to  sustain  the  second  finding, 
to  wit  that  the  county  commlralonera  can- 
celed five  yean'  taxes  on  820  sections  or 


more  of  Northern  Padflc  BaOroad  lAiida 

on  payment  oi  78  par  cent  of  tlie  original 
tax.  We  fully  agree  with  this  oontentioiL 
The  evidence  shows  that  the  reoelTen  of 
the  nilroad  company  petitltmed  for  a  rebate 
of  the  taxes,  and  that  the  county  oommia- 
sloDOS  passed  a  resolutifn  autborlring  the 
treasure  to  acc^  paymoit  ot  7S  p«r  cent, 
and  upon  such  payment  to  caned  said  taxea. 
There  Is  no  competent  evldeiice,  bowerer, 
that  any  payments  were  made  or  taxes  can- 
cded.  The  evidence  offered  for  that  par- 
pose  waa  clearly  Incompetent  It  was  fnr- 
niahed  by  plaintiff's  counsel,  who  testified, 
over  objection,  as  fallows:  "I  am  an  attor- 
ney at  law,  and  as  such  I  am  In  the  babii 
of  examining  rec(vd%  ttties  to  lands,  and  tax 
records,  and  in  this  case  I  have  oamined 
the  records  potalnlng  to  this  land,  and  the 
tax  levies  against  it  for  the  yean  in  ques- 
tion, and  the  records  pertaining  to  the  can- 
cellation of  the  taxes  fbr  188fi^  1896,  1897. 
and  1888  against  the  Northern  Pacific  BaO- 
road landa  In  this  county,  and,  <m  such  ex- 
amlnatlim,  I  find,  without  exbanstinc  and 
without  gi^ng  all  over  the  booka,  I  counted 
820  sectkms  of  Northon  Pacific  Ballroad 
landa  on  which  the  taxes  bad  been  canceled, 
under  this  resolation  at  the  county  com- 
missioners, on  payment  of  73  per  cent  (tf 
the  original  taxes.  On  the  tax  lists  for  those 
yean  then  la  a  stamp  opposite  the  descrip- 
tion of  each  tnct  of  land,  the  words:  'Can- 
celed by  nsolutlon  of  board  of  county  com- 
misalonen  July  8rd,  1899,  on  payment  of  73 
per  cent  of  the  orlglual  taxea  toe  the  yean 
1896,  1886, 1887  and  1898.*  A  mo- 

tion waa  made  to  strike  out  all  of  the  fore- 
going testimony  on  the  ground  that  it  was 
incompetent  Imlevant  and  Immaterial. 
The  objection  was  well  taken.  The  testi- 
mony Is  dearly  Incompetent  and  should,  have 
been  disregarded  by  the  trial  court  and 
must  be  dlsngarded  by  this  court.  This 
ease  was  tried  under  section  6630,  Ber.  Oodes 
1899.  That  section  requires  that  all  evidence 
off^ed  shall  be  recdved  into  ttie  reoud.  It 
does  not  abollah  the  rules  of  evidence,  how- 
ever, and  it  is  Just  as  essential  as  it  ew 
waa  that  findings  of  fact  Oall  be  based  on 
legal  evidence.  Vjfoa  a  nvlew  in  tiUs  court 
of  a  case  tried  under  said  section,  the  re- 
qulnment  is  that  "all  incompetrat  and  Irrel- 
evant evidence  properly  (Ejected  lb  in  the 
trial  court  ahall  be  dlsr^rded."  This  on) 
testimony  nhites  to  the  contenta  of  written 
records.  It  Is  not  the  best  evidence  and  is 
incompetent  Onl  testimony  that  certatai 
facta  an  sliown  by  a  record,  Wliethv  givoi 
by  the  officer  In  charge  of  the  records  ae  any 
other  party,  la  not  the  beet  evidence  of 
which  the  case  la  in  ita  natun  auaceptible. 
and  therefon  not  competent  1  Greenl.  Ev. 
S  82;  BemlB  v.  Becker,  1  Kan.  226;  Cboper 
V.  Armstrong.  4  Kan.  SO;  City  of  JJeaven- 
worth  V.  Lalng.  6  Kan.  274;  .Manley  t.  CSty 
of  AtehlBon,  9  Kan.  868;^)ownIiig  v.  Hax- 
ton,  21  Kan.  l^iti^yO^SgfeBW.  H 
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1&7-199,  and  cases  cited.  This  testimony 
louat  be  rejected.  Tbere  Is  therefore  no  le- 
gal evidence  that  any  Northern  Pacific  taxes 
were  paid  under  the  reflolution  referred  to. 
We  do  not  wish  to  be  understood  as  intimat- 
ing that.  If  legal  evidence  of  payment  and 
cancellation  had  been  offered,  it  would  in- 
validate the  plalntUTs  taxes.  See  section 
1242.  Rev.  Codes  1S99. 

There  Is  no  conflict  In  the  evidence  as  to 
the  state  tax  levies  for  1897  and  189$  re- 
ferred to  In  the  third  finding  of  fact  For  the 
purpose  of  showing  their  invalidity,  plaintiff 
introduced  as  an  exhibit  a  certified  copy  of 
a  portion  of  the  proceedings  of  the  state 
board  of  equalization,  which  Is  as  follows: 
"August  11th,  1897.  Mr.  Cowan  moved  that 
the  state  tax  levy  to  defray  the  expenses  of 
the  Btafe  for  the  current  year  be  fixed  at 
three  and  eight-tenth  mills  on  the  dollar 
of  the  assrased  valuation  of  all  taxable  prop- 
erty in  the  state,  as  equalized  by  the  state 
board  of  eQualization,  and  that  the  state 
levy  to  pay  Interest  on  the  state  debt  for 
the  current  year  be  fixed  at  flre-tenths  of 
one  mill  on  the  dollar  of  the  assessed  val- 
uation of  all  taxable  property  in  the  state 
as  equalized  by  tbe  state  board  of  equaliza- 
tion. Which  motion  prevailed."  A  certified 
copy  of  the  proceedings  for  the  year  1898 
was  also  introduced,  corresponding  in  all  re- 
q>ect8  to  that  for  1897,  above  set  out  Coun- 
sel for  plaintiff  contends  that  the  evidence 
furnished  by  these  exhibits  establishes  tbe 
tect  that  the  levies  for  both  years  were 
not  by  specific  amounts,  and  ate  therefore 
void.  Appellant's  counsel  contend,  on  the 
other  hand,  ttiat  the  certified  copies  do  not 
go  far  enough  to  show  that  levies  were  not 
In  fact  made  in  specific  amounts.  Their  con- 
tention Is  that  the  action  of  the  board,  as 
shown  by  the  certified  coi^es,  was  required 
by  statute  to  be  taken  by  it,  and  It  should 
not  be  presumed  that  the  resolution  contain- 
ed In  the  certified  copies  represents  all  the 
action  taken  by  the  board,  and  that  they 
did  not,  in  fact,  make  a  levy  In  a  specific 
amount  In  dollars  and  cents.  It  Is  urged 
that  the  resolution  adopted  was  in  strict 
conformity  to  the  duty  required  of  tbe  board 
after  completing  the  equalization  by  subdi- 
vision 4,  8  1225,  Id.,  which  provides  that, 
*^pon  the  completion  of  such  equalization 
and  determination  of  the  aggregate  valua- 
tion of  all  the  property  of  the  state,  the  said 
board  stial]  then  decide  upon  the  rate  of  the 
state  tax  to  be  levied  for  the  current  year, 
together  with  any  other  general  or  special 
state  taxes  required  by  law  to  be  levied." 
And  It  is  urged  that  it  cannot  be  assumed 
that  the  board  did  not,  in  fact,  literally  com- 
ply with  section  1228,  Id.,  which  section, 
after  providing  that  state  taxes  shall  be  lev- 
led  by  tbe  state  board  of  equalization,  pro- 
Tldea  that  "such  levy  shall  be  made  In  a 
specific  amount  and  the  rate  shall  be  de- 
termined by  the  state  auditor."  It  will  be 
noted  that  subdivision  4, 1  1225,  requires  the 
96N.W.-61 


board  to  fix  the  rate  of  the  state  taxes.' 
This  subdivision  was  added  to  the  revenue 
laws  by  the  adoption  of  chapter  126,  p.*2S6, 
Laws  1897.  The  pre-existing  statute,  requir- 
ing the  levy  to  be  made  in  a  specific  amount 
(section  1228,  supra),  was  retained.  It  Is 
not  necessary  to  enter  upon  a  construction 
of  these  apparently  confilctlng  provisions,  or 
to  pass  upon  counsel's  contention  that  there 
Is  no  evidence  that  the  board  did  not  make 
a  levy  In  a  specific  amount.  We  may  assume 
that  it  did  not,  and  that  tbe  only  levy  made 
was  that  set  out  In  the  resolution.  The 
board  did,  however,  what  was  its  exact 
equivalent:  It  levied  a  fixed  percentage  up- 
on a  definite  aggregate  sum.  Under  the 
maxim  that  that  Is  certain  which  can  be 
made  certain,  such  a  levy  la  In  legal  effect 
a  levy  of  a  specific  sum.  We  have  Just  held, 
In  the  case  of  Fisher  v.  Betts,  after  argu- 
ment upon  rehearing,  that  the  state  tax 
levies  for  1889  and  1891,  which  were  made 
by  percentages  instead  of  specific  amounts, 
were  valid.  Tbe  controlling  distinction  be- 
tween state  levies  and  county,  township, 
and  school  district  levies  Is  pointed  out  in 
that  case. 

The  fourth  finding  of  fact,  which  relates 
to  the  county  levies  for  1897,  1898,  1899,  and 
1900,  is  not  supported  by  the  evidence.  No 
evidence  whatever  was  Introduced  as  to  the 
county  levy  for  the  year  1900.  Counsel  for 
plaintiff  attempted  to  prove  that  the  county 
levies  for  tbe  three  remaining  years,  1897, 
1898,  and  1899,  were  void,  and,  for  the  pur- 
pose of  establishing  the  acts  of  the  board  of 
county  commissioners  relative  thereto.  In- 
troduced In  evidence  three  separate  papers, 
known  aa  E^lblts  M,  and  Q,  which  ex- 
1  tdblts,  as  appears  by  the  auditor's  certificate 
ineretft  attached,  relate  to  the  tax  levies  for 
those  years.  These  exhibits  were  objected 
to  by  counsel  for  the  appellant  upon  the 
ground  that  they  were  "incompetent.  Irrele- 
vant, and  immaterial,  not  the  best  evidence, 
and  not  properly  certified;  that  the  certificates 
state  conclusions  Instead  of  facta."  Under 
tbe  statute  under  which  the  case  was  tried, 
the  exhibits  were  received  into  the  record 
notwithstanding  the  objection,  and,  although 
no  ruling  appears  to  have  been  made  by  the 
trial  court,  it  Is  evident  that  they  furnished 
the  foundation  upon  which  the  findings  as  to 
the  county  levies  are  based.  The  certificates 
attached  to  the  exhibits  are  the  same  In 
form.  That  for  the  year  1897  Is  as  follows: 
"State  of  North  Dakota,  Stutsman  County.  I 
hereby  certify  that  the  above  la  a  true  copy 
of  ail  that  pertains  to  the  county  tax  levy 
for  1897  as  the  same  appears  on  record  of 
the  county  commissioners  in  my  office.  Dat- 
ed January  8,  1902.  L.  B.  Niemeyer,  County 
Auditor,  by  G.  A.  Lleber,  Deputy."  The  ob- 
jection of  appellant's  counsel  should  have 
been  sustained  by  the  trial  court,  and  most 
be  sustained  by  this  court  The  copies  are 
not  properly  certified,  and  are  therefore  not 
admissible.  Digitized  by  GoOglc 


850 


96  NOBTHWBSTBRN  BBPOmBB. 


The  right  to '  make  proof  of  offidal  rec- 
oTdB  aod  docomenta  prlmaiUy  hj  copy  does 
not  exist  Independent  of  statute.  Such  evi- 
dence Is  eeaentlaUy  Becondary.  The  rale  and 
the  reasons  upon  which  It  is  founded  are  well 
stated  In  1  Wluuton  on  the  Law  of  Brldence, 
S  60.  as  follows:  "Whenever  an  original  doc- 
ument can  be  brought  Into  court,  secondary 
evld«ice  of  Its  eontente  is.  as  a  rule.  Inad- 
missible. •  •  •  The  policy  of  tiie  law, 
independent  of  other  reasons,  requires  that 
Its  original,  If  practicable,  should  be  pro- 
duced. For  (1)  lex  acripta  manet,  while  mem- 
ory as  to  words  fa  treacherous;  and  erea 
though  not  memory,  but  a  written  copy,  be 
offered,  such  copy  has  between  it  and  the 
original  the  possibility  of  mifltake  or  of  falsi- 
fication. Then,  (2)  if  a  party  be  permitted 
to  hold  back  the  original,  when  he  could  pro- 
duce It,  and  aubstltnte  for  it  a  secondarr 
proof,  a  door  would  be  opened  to  fraud. 
And  (3)  unless  such  a  rule  be  Inexorably  ap- 
plied, an  end  would  be  put  to  tbat  accurate 
and  thorough  presentation  of  facts  which  Is 
essential  to  tibe  administration  of  Justice.  If 
no  evidence  Is  to  be  rejected  because  It  Is 
secondary,  a  single  wltnesa  -would  be  auffl- 
dent  to  swear,  eitlier  primarily  or  second- 
arily,' eltlier  by  firsthand  or  secondhand  Im- 
pressions, to  a  whole  case,  documentary  and 
oral.  The  testimony  of  a  witness  In  such 
a  case  would  be  a  mero  conclusion  of  law, 
derived  from  his  own  notions  of  facts,  with 
this  peculiarity— that  the  law  would  be  made 
by  himself  fw  the  occasion,  and  the  func- 
tions of  both  Judge  and  Jury  would  be  dis- 
pensed with."  The  rule  of  evidence  which 
prohibits  the  use  of  copies  Is  superseded  by 
statute  In  this  state,  to  the  extent  that  proof 
of  certain  official  records  or  documents  may 
be  made  by  copies  certified  by  the  lefral  keep- 
er. Subdivision  6.  |  6609,  Rev.  Codes  1889, 
provides  that  proof  may  be  made  of  "acts  of 
a  municipal  corporation  <tf  this  state,  or  of 
a  board  or  department  thereof,  by  a  copy 
of  the  ofllcial  record  of  such  acts,  certlfled 
by  the  legal  keeper  thereof,  or  by  a  printed 
book  purporting  to  be  published  by  the  au- 
thority of  such  corporation  and  to  contain  a 
record  of  such  acts."  It  Is  potent  that,  as 
copies  of  offldal  records  and  docummta  are 
admissible  as  primary  evidence  only  by  vlr^ 
toe  of  the  statute,  they  must  be  certified  In 
the  manner  required  by  the  statute.  The 
manner  of  eertlfloatlon  is  governed  by  sec- 
tion S700  Id.,  which  reads  as  follows:  "Wken- 
ever  a  copy  of  a  writing  la  certified  for  the 
purpose  of  evidence,  the  certificate  must  state 
In  substance  that  the  copy  Is  a  correct  copy 
of  the  original,  or  of  a  spedfled  part  there- 
of, as  the  case  may  be.  *  *  *"  N^tber 
oO  the  certificatea  attached  to  the  papers  by 
which  the  plalnHff  attempts  to  prove  the 
acts  of  tlie  board  of  county  commisslonera 
relative  to  the  county  tax  levies  comply  with 
the  statute.  The  certificates  do  not  state,  in 
ButMtance,  that  they  are  true  copies  of  the 
euHre  reowd  and  proceedings  of  the  board 


of  county  commissioners,  or  tbat  th^  are 
true  copies  of  any  specided  part  thereof;  that 
is,  true  o^es  of  the  proceedings  of  anj  par 
tlcular  meeting  or  of  any  partlcalar  page  or 
pages  of  the  original  record  of  their  proceed- 
ings. Each  certificate  states  that  the  pepe- 
to  which  it  Is  attached  "is  a  true  copT  of  an 
that  pertains  to  tiie  county  tax  levy,"  etc 
In  other  words,  the  certifying  o81c«r,  bj  hte 
certificate,  represents  tbat  he  has  passed 
Judgment  iqion  the  records  of  the  county  ohb- 
n^ssioners,  and  has  determined  what  parts 
of  the  same  relate  to  tiie  county  tax  levlea, 
and  that  he  has  Included  In  the  paper  certi- 
j  fled  by  him  true  copies  of  all  of  msSi  parts 
I  of  the  recwd  as  be  Judged  pertinent  and 
I  relevant  to  the  county  tax  levies.  We  know 
I  of  no  case  where  such  a  certificate  haa  ben 
Bustatoed.  The  auQKwlty  of  an  officer  sb- 
tfaorlced  to  certl^  to  copies  of  records  and 
documents  IB  limited  to  establlshliig  prima 
fade  that  the  paper  which  he  certifies  Is  a 
true  copy  ot  another  writing.  When  ao  cer- 
tified. It  tile  record  or  document  be  one  whldi 
und«r  the  statute  may  be  proved  by  copy, 
it  Is  admissible  to  evidence  under  the  statot^ 
but  not  otherwise;  He  Is  not  dothed  with 
authority  to  detwmlne  what  tiie  record  or 
document  nlalss  or  potains  to,  or  to  pasB 
Judgment  upon  it  to  any  way.  Tlie  anthorl- 
ties  are  unanimous  upon  this  pc^t.  In  iSt- 
Guire  V.  Sayward,  22  Me.  230,  the  conrt,  fa 
r^ectlng  the  certification  of  an  official  ree- 
ord  aa  Incompetent  upon  the  gronnil  tbat  It 
waB  menly  the  stetement  of  the  certifying 
officer  of  what  appeared  in  the  record,  said: 
'The  law  does  not  pmnit  a  recording  or 
certifying  officer  to  make  hlB  own  statement 
of  what  he  pleases  to  say  appears  by  the 
record.  What  the  record  Itself  does  declare 
Is  to  be  made  known  to  the  court  by  a  duly 
authenticated  copy  of  It;  and  upon  It.  and 
not  upon  what  the  officer  may  say  that  It 
declares,  does  the  law  authorize  a  cotirt  ia 
Justice  to  rely.  The  certificate  to  this  case 
states  tiie  existence  of  a  record;  and  yet 
iDBtead  of  a  duly  authenticated  copy,  there 
is  only  a  stetement  ot  what  the  officer  aays 
win  appear  by  an  inspection  of  It  The  law 
requires  tbat  the  court  before  which  It  b 
produced  sbould  Inspect  and  decide  what  it 
contains  and  proves,  and  not  Intmst  that 
duty  to  a  certifying  officer."  Kmllar  lan- 
guage waB  used  in  Doe  ex  dem.  FVnite  v. 
McDonald,  27  Mlas.  610.  The  court  said:  *1t 
is  a  mere  certificate  of  the  registra  that  en- 
tain  facts  appear  by  the  booln  In  his  oflke 
—a  stetement  of  his  own  conduaiona  from 
the  facte  atated  in  the  books,  and  not  a  eer- 
tifled  copy  of  the  entry  Itadf  from  the  books." 
The  certifying  officer  cannot  certify  tliat 
there  are.  no  other  records^  or  to  the  nonei- 
IsteDce  of  facte.  Under  a  statute  of  Geor 
gla  authm^zliv  the  use  of  certified  copies.  It 
wsB  held  tint  "an  offioo'  cannot  certi^  to  a 
fact  He  can  only  certify  a  copy  or  tran- 
acript  His  certificate  to  ti)B  nonexistence  on 
hia  records  of  tf^^^  ^^(pO^tmon  not 


tifleate  to  uiat  enect  He  must  be  sworn  as 
any  other  witneas.  Martin  t.  Anderson.  21 
Ga.  801;  Dillon  v.  Mattoi,  21  Ga.  113;  La- 
mar T.  Pearre,  90  Ga.  377.  381,  17  S.  B.  92; 
Walker  t.  Logan,  70  Ga.  759;  Miller  Bein- 
hart,  18  6a.  230;  Hlnea  t.  Jobnston,  M  Ga. 
GH,  23  8.  E.  470."  Greer  t.  FerKeraon  <Ga.) 
30  a.  EL  948.  In  BngUab  Y.  Sprague,  83  Me. 
440»  Hie  court  nld:  "A  magistrate.  In  order 
to  aay  what  a  recwd  contains,  Is  not  merely 
to  certify  what  Us  oonalmctlon  of  the  record 
is.  He  must  gire  a  copy  of  It,  that  tiie  court 
may  Judge  of  Its  Import  His  certificate  that 
tt  cfmtaliiB  any  particular  fact  Is  never  i»- 
cdvable  as  proof."  In  Jay  t.  Bast  Liver- 
more,  S6  Me.  107,  a  paper  eertlfled  to  be  a 
*'true  extract  from  the  record"  was  rejected. 
A  almllar  certificate  of  a  d^mty  comptrollw 
was  condemned  In  Wood  t.  Knapp  (N.  Y.) 
2  N.  B.  632.  The  conrt  eald:  .  "It  la  not  the 
province  ot  tiie  depnty  comptroller  to  deter- 
mine what  Is  or  Is  not  material  to  a  qnea- 
tion  pending  In  a  legal  tribunal.  He  has 
power  to  certify  to  the  correctness  of  copies  of 
papers  In  the  comptnrfler's  office  so  m  to 
make  them  evidence,  bnt  beyond  tbiB  his  cei^ 
tlficate  has  no  more  effect  tiian  tta  <qrinlon 
of  any  other  person."  In  Hana<m  t.  South 
Seituate,  116  Mass.  838,  a  certified  C(^  of 
rec(vd8  was  r^ected  on  the  groand  that  it 
'*was  simply  a  statement  of  what  the  certl- 
fyfng  officer,  under  whose  hand  It  was,  deem- 
ed to  be  shown  by  them."  The  fMlowlng 
authorities  will  be  found  to  fully  sustain  the 
rule  as  stated  In  the  cases  already  dted,  and 
we  know  (tf  none  to  the  contrary:  Oakes  v. 
Hill.  14  Pick.  442;  Bobbins  v.  Townsend.  20 
Pick.  345;  Wolfe  v.  Washburn,  8  Cow.  201; 
Jackson  v.  Miller,  ft  Gow.  TC2;  Ohlldress  v. 
Cntter,  16  Mo.  24;  Byers  v.  Wallace,  87  Tex. 
BOB,  28  S.  W.  1006,  29  8.  W.  700;  Drake  v. 
MnrUl,  47  N.  G.  368;  Goodrich  r.  Conrad. 
24  Iowa.  254;  Davis  ft  Co.  v.  Gray.  17  Ohio 
St  831;  Adams  v.  Weight  14  Wis.  442;  Tess- 
mann  t.  United  Friends,  103  Mich.  186.  61 
N.  W.  261;  Owen  v.  Boyle,  10  Me.  147,  82 
Am.  Dec.  148;  Cooper  v.  Armstrong,  4  Kan. 
80;  Bemis  T.  Becker,  1  Kan.  226:  BllUngsley 

V.  Hlles,  8  8.  D.  445,  61  N.  W.  687;  1  Whar 
ton's  Law  of  lOvi.  Ii  80,  120,  121;  1  Greenl. 
on  BvL  {16tb  Ed.)  I  498;  2  Jones'  Law  of  BtvL 
H  555.  506. 

The  reason  for  the  rule  which  prohibits 
the  custodian  of  public  records  from  Includ- 
ing In  certified  copies  only  aucb  portions  of 
tiie  record  as.  In  his  opinion,  are  pertinent  to 
a  particular  otflcial  act  or  fact.  Is,  of  course, 
that  the  relevancy  of  the  parts  of  the  record 
Is  for  the  court  to  determine.  To  hold  other- 
wise would  be  to  substitute  the  Judgment  of 
the  certifying  officer  for  that  of  the  Judicial 
tribunal  In  which  the  fact  In  controversy  Is 
to  be  determined.  The  danger  of  any  other 
rale  is  well  illustrated  by  this  case.  The 
trial  conrt  as  will  be  noticed  by  reference 
to  the  fourth  finding  of         found  ttiat  in 


was  not  oasea  upon  an  iiemizeu  aiuLeuit;ui.  ui 
county  expenses  for  the  ensuing  year,  or  a 
statement  of  the  outstanding  Indebtedness  of 
the  county,  and  was  tha-efore  void.  Now, 
the  only  evidence  offered  to  show  tuat  a 
statement  of  expenses  and  a  statement  ef 
Indebtedness  was  not  made  as  required  by 
law  is  the  fact  that  no  such  statements  ap- 
pear In  the  certified  copy  ofl^ered  in  evldpnee, 
coupled  with  the  auditor's  certificate  that  the 
copy  contains  all  that  pertains  to  tne  county 
tax  levy  fbr  1897.  and  the  oral  testimony  of 
plaintiff's  counsel  hereafter  referred  to.  It  Is 
fair  to  assume  that  the  absoice  of  the  state- 
ments from  the  certified  copy  controlled  the 
trial  court  In  its  finding  that  the  levy,  which  Is 
complete  in  Itself,  was  not  based  upon  a 
statement  of  expenses  and  Indebtedness.  Ac- 
cepting the  copies  as  properly  certlfled,  the 
trtal  Judge  necessarily  cmnduded.  that  If 
statements  had  been  made,  th^  wmld  be  In 
the  copy,  inasmuch  as  the  certifying  officer 
certified  that  It  contained  all  that  pertained 
to  the  county  tax  levy.  In  making  the  cer^ 
tlficate  the  auditor  merely  expressed  his 
opinion  as  to  what  pertains  to  a  county  tax 
levy.  The  fact  Is  tt»e  county  tax  levy  was 
complete  In  Itself,  as  will  appear  by  refer- 
ence to  the  finding.  If  the  levy  Is  Invalid,  it 
Is  not  because  of  the  torm  In  which  it  was 
made,  bnt  simply  because  of  the  follure  of 
the  board  to  perfbrm  an  anterior  act,  namely, 
the  proration  of  the  statements.  Hut  the 
statements  are  no  part  of  the  levy.  This 
was  made  clear  by  Bartholomew,  J.,  In  Shut- 
tuck  V.  Smith,  6  N.  D.  71,  89  N.  W.  5.  10,  In 
which  he  said:  "While  the  levy  must  be 
:  based  upon  the  itemized  stat«nent  such 
statement  is  no  part  of  the  levy.  The  two 
things  are  entirely  distinct.  They  need  not 
be  made  at  the  same  sitting,  or  at  the  same 
session.  The  only  part  of  the  commission- 
ers* record  here  introduced  pertains  to  one 
sitting,  and  to  the  levy  proper.  I  find  noth- 
ing to  negative  the  Idea  that  a  complete  and 
technical  Itemized  statement  of  county  ex- 
penses for  the  ensuing  flscal  year  may  not 
be  found  elsewhere  In  their  records.'*  Possi- 
bly the  county  auditor.  In  making  these  cop- 
ies, was  also  of  opinion  that  a  copy  of  the 
record  of  the  county  tax  levy  would  not 
properly  Include  copies  of  the  statements, 
and  therefore  did  not  include  them.  At  any 
rate,  the  copy  Is  no  more  than  the  opinion  of 
the  certifylnff  officer.  It  hardly  need  be  said 
that  the  Judgment  of  the  county  auditor 
cannot  be  substituted  for  that  of  the  court. 
The  copies  were  not  certified  as  required  by 
law.  The  exhibits  must  be  rejected  and  the 
testimony  disregarded.  There  is,  then,  no 
proof  whatever  tending  to  show  the  Invalid- 
ity of  the  county  tax  levies  for  the  several 
years  in  question.  It  is  proper  to  say  that 
In  case  the  certificates  showed  that  the  copies 
were  true  copies  of  a  specified  part  of  the 
commissioners'  record,  or  all  of  It  propwly 
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Identlfyinf  tte  part  ot  tbe  original  record 
c^led,  the  exbtbits  would  be  admissible,  and 
would  not  be  rejected  merely  because  tbe 
certifying  <fflcer  bad,  after  making  a  proper 
certificate,  ezi^ssed  bis  opinion  aa  to  what 
the  record  r^ted  to,  and  as  to  what  facts 
did  or  did  not  appear  In  the  record.  As,  tor 
example,  had  the  auditor  certlfled  that  tbe 
copy  was  a  tme  0^7  of  pages  27  and  28  of 
the  record.  Book  A  of  the  Oounty  Oommls* 
sloners*  Record  of  Stutsman  Oounty  for  the 
year  1887,  or  by  other  suitable  description, 
and  then  added  a  statranent  of  his  opinion  as 
to  the  subject  that  tbe  record  related  to.  and 
that  tbsan  was  no  other  record  or  matter  re- 
lating t»  that  subject.  In  that  ercsit  the  oc- 
traneouB  redtals  In  the  certificate  would  be 
suppressed,  and  the  contents  of  tbe  rahlblt 
rec^ved  as  a  true  copy  of  the  original  record. 
But  that  is  not  this  case.  These  certificates 
Identify  no  part  of  tbe  original  record  by 
book,  page,  or  otherwise.  Tbe  auditor  mere- 
ly certifies  that  tbe  papers  are  true  copies 
"of  all  that  pertains  W  the  county  levies. 
If,  however.  It  were  conceded  that  these 
copies  are  so  certified  that  they  may  be  prop- 
erly admitted  in  evidence  as  proof  of  any 
part  of  the  commissioners'  proceedings,  yet 
th^  admission  would  not  avail  the  plaintiff, 
for  tbe  reason  that  after  rejecting  the  opin- 
ion of  the  auditor  as  to  what  they  pertain  to, 
and  his  opinion  that  they  contain  all  that  re- 
lates to  the  county  tax  levies,  there  is  no  com- 
petent evidence  that  the  records  of  tbe  board 
do  not  elsewhere  show  a  literal  compliance 
with  the  statute.  See  Shuttuck  v.  Smith, 
supra. 

The  oral  evidence  of  plalntlCrB  counsel  as 
to  the  contents  of  the  records  of  tbe  county 
commissioners  is  equally  objectionable.  He 
testified,  over  objection,  as  follows:  "I  have 
carefully  examined  the  records  of  the  coun^ 
commissioners  pertaining  to  the  levy  of  tax- 
es la  the  years  1897,  1898.  1899.  and  1900, 
and  that  those  records  do  not  contain  any- 
thing In  their  matter  pertaining  to  the  levy 
of  taxes  in  these  years,  except  so  far  as  the 
same  appears  from  the  certified  copies  of  the 
tax  levies  which  have  been  offered  in  evi- 
dence. The  records  do  not  contain  anything 
to  show  that  the  county  tax  levies  In  those 
years  were  based  on  an  Itemized  statement 
or  estimate  of  county  expenses,  or  on  a  gen- 
era] statement  of  outetandlng  Indebtedness 
of  tbe  county  In  those  years,  except  so  far  as 
the  same  appears  from  the  certified  copies 
put  In  evidence."  Defendant's  counsel  mov- 
ed to  strike  out  all  the  above  evidence  "In 
regard  to  the  record  of  the  county  commis- 
sioners on  the  ground  that  tbe  same  Is  Incom- 
petent, Irrelevant,  Immaterial,  and  not  the 
best  evidence."  The  objection  was  well  tak- 
en, and  the  evidence  must  be  disregarded  in 
this  court.  The  evidence  was  objectionable 
on  the  ground  that  It  was  not  the  best  evi- 
dence; that  is.  It  Is  not  the  kind  of  evidence 
required  to  prove  that  facts  which  are  requir- 
ed to  be  officially  recorded  do  or  do  not  ex- 


ist. The  witness  was  not  the  aOxtal  custo- 
dian of  the  records.  The  records  themselves 
are  the  best  evidence  both  of  wbat  tbey  do 
and  what  they  do  not  contain.  Aa  we  have 
seen.  It  was  not  competent  for  plaintiff's 
counsel  to  testify  to  what  they  contain,  and 
It  was  equally  inconqpetent  tar  him  to  testify 
to  what  tii«y  ^  not  contain.  The  rule  stat- 
ed In  2  Jones'  Law  ctf  Evidence,  |  Si6,  Is 
that  whwe  "It  is  necessary  to  prove  fkcts  eot 
latwal  to  tba  record,  or  that  no  dociim«kt  of 
a  pnUic  character  exists  or  Is  on  file,  or  sim- 
ilar facts,  tbe  proper  mode  Is  not  by  state^ 
ments  In  ofildal  certlfleates,  but  by  the  testi- 
mony vt  the  officer."  The  rule  which  re- 
quires that  pnx^  oi  the  absence  of  a  record 
entry  or  document  shall  be  furnished  by 
Introducing  the  record  Itself,  or  by  tbe  oral 
testimcmy  of  the  custodian.  Is  founded  upon 
reasons  of  public  policy,  which  require  that 
tbe  best  evldmce  reasonably  STaUalde  to 
prove  tbe  fact  shall  be  produced.  Tbe  rec- 
ords themselves  are,  <^  course,  tbe  beat  evi- 
dence, and  were  available  In  this  case.  If 
they  do  not  In  fact  omtaln  the  record  of 
the  proceedii^  which  are  essential  to  the 
validity  of  the  tax  sales,  that  fact  conM  be 
made  certain  by  a  production  of  the  records 
themselves.  Where  the  records  are  of  sneb 
a  voluminous  character  (or  other  snfflclent 
reason  exists)  that  oral  testimony  la  admis- 
sible to  show  the  absence  of  any  partlcnlsr 
record  or  entry,  It  must  ordinarily  be  glvoi 
by  the  custodian  or  ke^r  of  the  records, 
and  not  by  a  stranger;  and  then  only  afta 
a  diligent  examination  Is  shown  to  have 
been  made.  The  rule  quoted  from  Jones' 
Lew  of  Evidence  appeals  to  us  as  sonnd,  and 
it  lias  the  support  of  judicial  opinion.  In 
Bullock  T.  Walllngford,  55  N.  H.  619.  tbe 
court  said:  "When  a  party  desires  to  prove 
the  negative  fact  that  there  Is  no  record,  be 
must  do  so  In  the  wu&l  way— by  the  d^xBl- 
tlon  of  the  proper  officer,  or  by  producing 
him  In  court  so  that  he  may  be  sworn  and 
cross-examined  as  to  the  tborougbnesa  of  the 
search  made."  Stoner  v.  Ellis,  tt  Xnd.  152,  is 
to  the  same  effect,  and  sustains  the  rule  that 
proof  of  the  absence  of  a  record  Is  to  be 
made  by  the  custodian's  testimony  "that  up- 
on diligent  search  the  fact  did  not  appear." 
See.  also.  Burton  v.  Drlggs,  20  WalL  125,  22 
L.  Ed.  299;  and  Smltb  t.  Ridiards,  29  Conn. 
232. 

The  plaintiff  has  wfaolly  failed  to  show 
the  invalidity  of  the  county  or  state  tax  lev- 
ies, as  well  as  tbe  invalidity  of  the  assess- 
ments. In  this  state  it  Is  the  settled  rule 
that  the  person  attacking  tbe  validity  of  a 
tax  or  a  tax  sale  must  sustain  tbe  burden 
of  his  attack,  or  fall  In  his  action.  The  pre- 
sumption is  that  the  tax  Is  valid.  In  F»r- 
rlngton  v.  Investment  Company,  1  D.  102. 
46  N.  W.  193,  the  court  used  this  language: 
"Respondent  attacks  the  validity  of  the  tax. 
and  tbe  burden  Is  upon  him  to  establish  its 
Invalidity;  and  It  Is  not  enougli,  for  the  pur- 
poses of  this  case,  that  tbe.  court  cannot  be 
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valid*  and  tills  preBtunptlon  necessarily  ex- 
tends to  erery  act  upon  wlilcli  tbe  tax  In  any 
measure  depends.  The  court  mnat  be  able, 
upon  the  evidence,  to  pronounce  judgment 
against  Its  Validity."  Sbnttnck  r.  Smith,  6 
N.  D.  71.  The  rule  established  by  tbe  cases 
referred  to  Is  rdnforced  by  section  78,  c 
126,  p.  28a  Laws  1897.  The  result  In  t&ls 
case  does  not  Inrolve  a  miscarriage  of  jus- 
tice. Plalntur  is  merely  required  to  bear  his 
sliare  of  the  public  burden. 

Tbe  district  court  Trill  rererse  Its  ]nd^ 
ment  and  enter  judgment  dismissing  the  ac- 
tion. All  concur. 


8UDDITH  T.  INGORPOBATBD  CITY  OF 

BOONB. 

(Supreme  Court  of  Iowa.   Oct.  13,  1808.) 

ASBIONUBNT  Of  BRR(Ht  —  NUISAHCB  —  HVI- 
BBNCB  —  BrFBCT  OF  OASES  —  CONCLDSIONB 
— ORDBR  CONTINtriNa  DECISION. 

1.  An  asrignmeDt  of  error  that  the  court  erred 
In  oTerruHng  defendant's  objecttous  to  evidence 
in  each  and  ever:^  instance  appearing  of  record 
la  inenfflcieDt. 

2.  Nonexpert  witnesses  in  an  action  for  a 
onisance  from  the  discharge  of  a  sewer  may 
state  that  the  smell  of  gases  from  the  sewer's 
outlet  made  them  sick. 

3.  On  the  question  whether  the  discharge 
from  a  sewer  constituted  a  naisance  it  may  be 
shown  that  the  sewer  had  no  artificial  renti- 
lators  or  deodoriziDfc  appilaDPes,  so  that  all  tbe 
odors  were  carried  to  the  outlet. 

4.  Id  an  action  for  a  nuisance  from  the  dis- 
cbarge of  a  sewer  a  witness  may  not  testify 
whether  filter  beds  would  be  of  any  benefit  to 
plaintiff,  this  being  a  question  for  the  jutr. 

6.  An  order  in  an  action  for  damages  for  a 
nuisance,  and  to  abate  It,  continuing  decidon 
OD  demand  for  an  injunction  for  purpose  of 
enabling  defendant  to  remedy  the  nuisance,  is 
not  an  order  of  abatement,  and  is  not  appeala- 
ble. 

Appeal  from  District  Court,  Boone  Coun- 
ty; S.  M.  Weaver,  Judge. 

Action  at  law  to  recover  damages  for  nui- 
sance and  to  abate  the  same.  Trial  to  a  Ju- 
ry. Verdict  and  judgment  for  plaintiff,  and 
defendant  appeate-  Affirmed. 

D.  6.  Baker,  for  appellant  Oanoe  &  Hol- 
llDgsworth,  for  appellee. 

DEEMER,  J.  Plaintiff  was  in  the  posaes- 
siou  of  and  claims  to  own  or  have  a  lease 
for  certain  lands  at  or  near  the  city  of 
Boooe,  through  which  runs  a  small  stream 
known  as  "Honey  Creek."  Before  plaintiff 
obtained  his  right  to  tbe  land,  tbe  defendant 
bad  constructed  a  sewer  system,  which  had 
Its  outlet  Into  Honey  creek,  and  into  which 
It  discharged  tbe  sewage  of  tbe  city.  Plain- 
tiff claims  that  defendant  thus  befouled  the 
stream,  and  caused  noxious  and  offensive 
smell  to  arlae  about  his  property,  polluted 
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Ing  his  bouse  unfit  for  habltaticm,  endan- 
gering the  life  of  himself  and  family,  and 
cauBtaig  them  to  be  sick.  The  defendant 
pleaded,  amtmg  othor  things,  that  plaintiff 
knew  of  the  condition  of  affairs  befwe  be 
mored  ujfon  the  property;  that  sewer 
system  was  permanent  in  character,  was 
Gcoutmcted  In  tbe  year  1805,  and  is  now  In 
the  same  condition  as  when  erected,  and  that 
plalntUTs  action  la  barred.  It  also  plead- 
ed that  Honey  creek  was  the  only  natural 
outlet  for  Ite  sewer  syst^,  and  denied  all 
negligence  In  the  constnicticm  of  the  system 
or  In  the  operation  thereof.  It  further  plead- 
ed tliat  tbe  damages  to  plaintiff.  If  any,  were 
caused  by  other  things  than  the  dlscbarge 
of  sewage;  and  that,  on  account  of  the  loca- 
tion of  tbe  land.  It  was  and  Is  of  little  value, 
and  that  whatever  damages  plaintiff  suffered 
was  due  to  hta  own  fault  and  neglect  On 
these  issues  the  case  was  tried  to  a  Jury, 
resulting  in  a  verdict  for  plaintiff  In  the  sum 
of  9176.  Judj^nt  was  rendered  on  the  ver- 
dict, and  tbe  court  also  made  the  following 
ord^:  **DeclBl<Hi  on  plaintiff's  demand  fbr 
an  injunction  continued  until  the  April,  1902, 
term  of  this  court  tat  the  purpose  of  en- 
abling defendant  to  remedy  the  nuisance 
complained  of."  No  further  order  seems  to 
have  been  made  on  the  application  for  an 
Injunction,  nor  does  It  ara>ear  what  it  any- 
thing, was  done  by  the  city  toward  abating 
the  nuisance. 

While  something  like  21  errors  are  assign- 
ed, few.  If  any,  of  them  are  sufficient  to  raise 
any  question  for  our  consideration.  Those 
relating  to  Instructions  given  and  refused, 
to  the  ruling  on  defendant's  motion  for  a 
directed  verdict  and  on  its  motion  for  a  new 
trial  are  omnibus  In  characta,  and  clearly 
Insufficient  to  demand  attention  at  our  hands. 
Hues  v.-R.  R.  Co.,  113  Iowa,  343.  85  N.  W. 
627;  Fitch  V.  Traction  Co.  (Iowa)  89  N.  W. 
33;  and  cases  cited  under  section  4136  of  the 
Code.  The  same  may  be  said  of  assign- 
ments such  as  this:  "The  court  erred  in 
overruling  defendant's  objections  to  evidence 
In  each  and  every  Instance  appearing  of  rec- 
ord." etc.  Dairy  v.  B.  R.,  113  Iowa,  716,  84 
N.  W.  688.  Giving  to  defendant  tbe  benefit 
of  every  doubt  regarding  the  sufficiency  of  its 
assignments  of  error,  we  proceed  to  a  dis- 
cussion of  such  as  are  argued.  Witnesses 
were  permitted  over  defendant's  objection 
to  state  that  the  smell  of  gases  from  tbe  out- 
let of  tbe  sewer  made  them  sick.  The  ruling 
is  said  to  he  erroneous,  because  the  ques- 
tion called  for  the  opinions  and  conclusions 
of  the  witnesses.  One  of  the  witnesses  waa 
plaintiff's  wife,  and  it  was  certainly  mate- 
rial to  show  by  competent  evidence  that  the 
alleged  nuisance  affected  her  health.  We 
think  the  evidence  given  by  these  witnesses 
was  both  competent  and  material.  The  ob- 
servation of  a  witness  as  to  ordinary  causes 
and  effects  la  n  fa*^  -  ■  •  -       - '--  ^ivon  tn  a 
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arlsmg  from  the  sewage  was  one  of  the  mate- 
rial iralnts  In  the  case,  and  ve  think  an  ordi- 
nary witness  may  state  not  only  the  nature 
of  these  odon,  hut  their  effects  as  observed 
t^^  him.  Parker  Boston  Co.,  109  Masa. 
440;  Blllott  T.  Tan  Buren.  S3  Mich.  49,  20 
Am.  Hep.  668.  How  many  tlmei  witnesses 
were  made  sick  by  these  offenslTe  smells 
was,  of  course.  Immaterial;  but  that  they 
were  In  fact  made  sick  was  material. 

WltDesses  were  permitted  to  testify,  over 
defendant's  objectlm,  that  the  sewer  system 
had  no  septic  tanks  or  deodori^ng  basins, 
and  that  It  had  no  artificial  ventilators  or 
shafts.  While  it  Is  true  that  plaintiff  struck 
from  his  petition  all  claim  that  the  BjBtem 
was  not  properly  constructed,  yet  we  tblnk 
this  eridence  was  material  and  relevant  to 
the  Issues,  in  tbat  It  tended  to  show  the  char- 
acter of  the  sewage  which  was  emptied  Into 
the  creek,  and  that  all  the  odors  were  carried 
down  to  the  outlet,  and  there  set  loose  to  con- 
tamtnate  the  atmosphere.  A  witness  tor  de- 
fendant was  asked  whether  or  not  filter  beds 
would  be  of  any  particular  benefit  to  plain- 
tiff. Objection  to  the  question  was  sustain- 
ed, and,  we  think,  properly  so,  for  the  rea- 
son that  that  was  a  question  for  the  Jury. 
The  general  effect  of  filter  beds  for  snch  a 
system  might,  perhaps,  have  been  a  proper 
matter  of  inquiry,  but  their  effect  upon  plain- 
tiff was  purely  a  question  for  the  jury.  The 
distinction  between  the  two  questions  Is  man- 
ifest A  Jury  must  be  given  something  to 
do.  and,  as  a  rule,  a  witness  cannot  substi- 
tute his  Judgment  for  that  of  a  Jury.  More- 
over, under  the  instructions  given  by  the 
court,  which  must  be  accepted  as  the  law  of 
the  case,  defendant  could  not  show  in  defense 
tliat  septic  beds  or  bacteria  tanks  would  not 
remedy  the  nuisance;  hence  the  error  in  re- 
fusing this  evidence,  if  there  was  error, 
was  without  prejudice. 

The  same  witness  to  whom  these  interroga- 
tories were  propounded  testified  that  deodor- 
izing of  sewage  Is  practicable,  but  would  cost 
some  mon^.  He  also  fnlly  testified  regard- 
ing bacteria  and  filter  beds,  and  there  was  no 
prejudice  In  any  of  the  rulings  complained 
of  by  defendant.  Defendant  offered  to  show 
that  it  had  no  funds  with  which  to  make  the 
plant  innocuous  or  Inodorous,  but  was  not  per- 
mitted to  do  so.  Its  counsel  now  say  tbat 
such  evidence  was  not  admissible  on  the  ques- 
tion of  damages,  but  ttiat  it  should  have  been 
received  on  the  question  of  abating  the  nbl- 
sance;  and  this  brings  us  to  tlie  last  matter 
complained  ot,  which  Is  the  entry  made  by 
the  court  in  its  Jiidfrment  regarding  the  abate- 
ment of  the  niilsaace.  Roforring  back  to 
tbnt  entry,  it  will  he  seen  tbat  the  court  in 
etTect  made  no  order  save  to  continue  tbe 
application  for  the  injunction  until  the  next 
term  of  court.  True,  it  says  it  did  so  for 
the  purpose  of  enabling  defendant  to  remedy 


sanee.  It  took  its  cliancea  on  doing  so.  and 
at  the  time  to  which  tbe  cause  was  con- 
tinned  it  might  present  any  material  evi- 
dence it  had  on  the  question  of  abating  tbe 
nuisance.  It  does  not  appear  tbat  anything 
has  been  done  under  this  order  by  way  at 
issuing  an  injunction,  nor  is  any  showing 
made  as  to  what  def^idant  has  done  or  has 
been  able  to  do  to  remedy  tlie  nulaance.  It 
will  be  time  enough  to  complain  when  the 
injurious  order  is  made.  An  ord»  for  a  con- 
tinuance la  not  such  a  one  as  may  be  appeal- 
ed from,  and  It  Is  clear  that  no  appeal  will 
lie  from  the  reasons  given  by  a  court  tor 
making  an  order  for  a  continuance.  There  la 
nothing  to  show  that  dtfendant  has  been  en- 
joined from  (q;)erating  Its  plant  or  that  It 
has  In  fact  been  ordered  to  abate  the  nid- 
sance.  This  answers  appellant^s  aismnoit 
with  reference  to  the  admission  of  the  tes- 
timony last  referred  to,  and  also  ooros  the 
validity  of  the  entry  quoted. 

Counsel  submits  a  lengthy  aisnment  on 
the  question  of  the  right  of  a  court  to  abate 
such  a  nuisance  as  Is  be^e  complained  oL 
hut,  for  reasons  already  steted,  we  cannot 
consider  tliat  feature  of  the  case. 

Having  now  discussed  all  matters  present- 
ed by  pTopet  assignments  of  error,  which 
have  been  argued  by  counsel,  and,  flndlDg  no 
prejudicial  error,  it  follows  that  tlw  Jvdf> 
ment  Is  right,  and  it  la  affirmed. 

WEAVBR,      taking  no  part 


BAT  V.  MONBOB  COUNTY. 
(Supreme  Court  of  Iowa.  Oct  15,  19Q&) 

PLBADINO— AHENDMBNT  DURINQ  TSIAX.. 

1.  In  an  action  against  a  county  for  serriccs 
rendered  by  a  phyalcian,  tbe  evidence  showliiir 
coDcIuBivelT  the  contract  by  the  board  of  tm*- 
tees,  and  uie  rendition  of  the  awricce  for  tbe 
precise  time  claimed,  and  there  being  Dothios 
to  Kbow  bad  faith,  there  is  no  abuse  of  discre- 
tion in  refusing  an  amendment  of  the  answer, 
to  the  effect  that  the  certification  of  the  account 
by  the  trustees  had  not  been  properly  made^ 

Appeal  from  District  Court  Appanooee 
County;  T.  M.  Fee,  Judge. 

Iiocated  In  Pleasant  township,  Monroe 
county,  Is  the  village  of  Coalfield,  contain- 
ing a  population  of  about  200  people,  mostly 
colored,  whose  chief  industry  is  that  of  min- 
ing coal.  In  Deceml>er,  1899,  smallpox  hrxike 
out  and  on  the  14th  of  that  month  plaintiff 
wae  employed  by  tbe  board  of  health  of  the 
township  to  vaccinate  all  unable  to  pay  there- 
for themselves.  lAter  he  was  employed  by 
the  board  to  treat  Impecunlons  patienta  suf- 
fering from  the  disease  at  the  price  of  ¥25 
per  day,  t)eglnning  December  19tb.  Thfi 
was  reduced  to  920  per  day  Jannazy  2^ 
1900.   He  presented  bis  blU  to  the  board  ot 
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BuperrlaorB  for  necessary  expenses  Id  vac- 
cinating  f6,  and  3  days'  service  therein,  at 
925  per  day,  and  also  for  $090  owing  for  the 
41  days'  service  In  treating  the  Indigent,  all 
of  which  appeared  to  have  been  duly  certi- 
fied by  the  members  of  the  board  of  health. 
Bnt  S3T.50  on  the  first  two  Items  and  $410 
on  the  remaining  were  allowed.  Thereupon 
this  action  was  begun,  and  on  trial  $69.09 
was  recovered  on  the  first  Items,  and  $826.87 
on  the  last  The  defendant  appeals.  Af- 
firmed. 

F.  D.  BTontt.  Co.  Atty.,  J.  a  Mabry,  and 
T.  B.  Perry,  for  appeliant  McNett  ft  Tls- 
dale  and  H.  XL  Valentine,  for  appellee. 

LADD,  J.  The  propriety  of  the  allow- 
ance for  vaccination  and  the  expenses  inci- 
dent thereto  Is  not  questioned.  The  answer 
first  filed  concedes  that  plaintiff  rendered 
aervices  for  the  time  claimed,  but  pleads  an 
allowance  of  $10  per  day,  and  the  tender  of 
a  warrant  for  that  amount,  alleging  this  the 
fnll  value  of  the  services  rendered.  In  an 
amendment  to  the  answer.  It  is  further  al- 
leged that  the  price  agreed  upon  was  ex- 
cessive, and  that  the  reasonable  value  of 
plalntlfiTs  services  was  no  more  than  $10 
per  day:  that  he  failed  to  enter  the  houses 
in  visiting  the  patients,  and  give  them  prop- 
er treatment,  but,  on  the  contrary,  remained 
"on  the  outside,  at  the  window,  where  he 
might  look  through  the  glass  darkly,  and 
view  his  patient  at  a  distance,  and  would 
aend  Inside  a  more  stout-hearted  messenger 
to  Interview  the  patient,  who  would  then 
communicate  the  results;"  that  the  county 
is  Hable  for  no  more  than  the  reasonable 
value  of  the  services  rendered,  and  this  It 
liad  tendered.  Issues  were  also  raised  as  to 
whether  the  trustees  were  in  session  as  a 
board  when  they  employed  plaintiff,  and 
also  as  to  whether  another  physician  had 
been  employed;  but  these  were  settled  con* 
cluslvely  against  the  defendant. 

After  all  the  evidence  had  been  introduced, 
tbe  defendant  filed  another  amendment,  first 
denying  the  averments  of  the  reply,  and, 
secondly,  averring  that  the  certificates  of 
the  trustees  to  the  accounts  had  been  made 
by  them  separately  at  Albla,  outside  of 
Fleasant  township,  and  not  as  a  board  of 
bealth,  and  that  In  giving  them  they  acted 
tn  bad  faith,  and  with  knowledge  that  the 
services  contracted  for  had  not  been  ren- 
dered. This  amendment  was  stricken,  be- 
cause raising  new  Issues,  and  coming  too 
late.  In  this  there  was  no  abuse  of  dis- 
cretion. The  evidence  had  shown  conclu- 
sively the  contract  by  the  board  of  trustees, 
and  the  rendition  of  services  for  the  precise 
time  claimed.  This  being  true,  Justice  could 
not  have  been  promoted  by  going  into  the 
Inquiry  as  to  Whether  the  board  of  health 
bad  properly  certified  the  account. 

The  record  Is  also  barren  of  any  evidence 
of  bad  faith  on  the  part  of  the  trustees.  It 


Is  said  that  the  fact  that  they  certified  that 
the  services  contemplated  were  rendered  fur- 
nished such  proof.  About  60  cases  were 
treated,  and  all  recovered.  Ordinarily,  the 
object  in  employing  a  physician  Is  to  effect 
a  cure.  This  seems  to  have  been  the  pe- 
culiar notion  of  the  plaintiff,  and,  even 
though  he  did  ascertain  the  condition  of  his 
patients  by  looking  at  their  tongues  through 
windows  or  the  open  door,  and  by  iniiuiry 
of  them  and  the  attending  nurses,  be  must 
have  prescribed  suitable  remedies;  at  least 
there  Is  nothing  In  tbe  record  to  the  con- 
trary. Conceding  that  the  treatment  should 
be  symptomatic.  It  does  not  appear  that  piain- 
tifTs  was  not.  Some  evidence  was  intro- 
duced to  the  effect  that  by  tbe  usages  of  the 
medical  profession  a  physician  should  al- 
ways enter  the  house,  feel  the  patient's 
pulse,  take  his  temperature,  look  at  the 
tongue  and  into  his  throat,  and  ascertain 
whether  he  suffers  pain  in  the  chest  or  back. 
This  may  be,  and  the.  evidence  shows  that 
plaintiff  gave  a  personal  examination  when- 
ever he  deemed  It  essential.  If  he  failed, 
tlu'ough  the  methods  employed  by  him,  to 
I  properly  diagnose  any  case,  the  record  does 
1  not  show  it  Every  patient  recovered  In  the 
I  mual  time,  and,  so  far  as  appears,  the  spread 
of  the  disease  was  stayed  as  soon  as  could 
be  anticipated.  What  more  ought  the  coun- 
ty demand  of  the  trustees  or  their  physi- 
cian? Certainly  the  certification  of  tbe  trus- 
tees under  these  circumstances  furnished  no 
proof  of  bad  faith  on  their  part  There  was 
no  occasion,  then,  for  permitting  tbe  amend- 
ment as  In  any  event  there  was  no  evidence 
of  bad  faith  on  the  part  of  the  trustees. 
See  Tweedy  v.  Freemont  Co.,  99  Iowa,  721, 
68  N.  W.  921;  Taylor  v.  Woodbury  County, 
106  Iowa,  502,  76  N.  W.  824. 

Alleged  defects  In  tbe  Instructions  and  er- 
rors In  rulings  on  the  sdmlsslbllity  of  evi- 
dence demand  no  attention,  as  in  any  event 
plaintiff  was  entitled  to  recover  tbe  amount 
claimed. 
AfiJrmed. 


HYATT  V.  HAMILTON  COUNTY. 
(Supreme  Conrt  of  Iowa.   Oct.  15,  1003.) 

ATTORNEY— DISBARMENT  FR0CEEDINO&-COH- 
PENSATION  FOR  ATTORNEY  PROSBGUT- 
INQ— LIABILITY  OP  COUNTY. 

1.  Under  Code,  S  325,  providing  that  proceed- 
IngR  to  remove  an  attorney  may  be  comuienoed 
by  direction  of  the  court,  who  must  direct  some 
attorney  to  draw  up  the  accusation,  an  attorney 
appointed  to  prosecute  disbarment  proceediugs 
may  recover  from  the  county  a  reasoimble  com- 
pensatioD  for  his  services,  thou;;h  there  is  no 
statutory  provision  for  compenaiition. 

Appeal  from  District  Court  Hamilton 
County;  S.  M.  Weaver,  Judge. 

Action  by  plaintiff,  as  executrix  of  the  es- 
tate of  her  husband,  M.  B.  Hyatt,  deceased, 
to  recover  compensation  for  services  render^ 
ed  by  deceased,  on  the  appGlnlmeDt-el!^;lhe 
district  Judge,  In  prfii^f^s^^^^^W 
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tain  attorneys.  Defendant  demurred  to 
plalntUTs  petition,  and,  when  oTerruled,  de- 
fendant stood  upon  bis  demurrer,  and  Judff- 
ment  was  entered  for  the  plaintiff,  from 
which  judgment  defendant  appeals.  On  pres- 
entation of  the  appeal  to  this  court,  the 
Judgment  of  the  district  was  reversed  ^90 
N.  W.  608),  but  subsequently  a  rehearing 
was  granted,  and  the  case  is  again  submit- 
ted on  additional  argujnents.  Affirmed. 

J.  M.  Blake,  Oo.  Atty.,  and  A.  N.  Boeye, 
for  appellant  D.  C.  Chase,  for  appellee. 

McCLAIN,  J.  The  simple  question  inrolT- 
ed  In  this  appeal  Is  whether  the  lower  court 
erred  In  holding  that,  notwithstanding  there 
is  no  statutory  proTlsIon  for  compensation 
to  an  attorney  appointed  by  the  court  to 
prosecute  disbarment  proceedings  under  the 
provisions  of  Code,  {  825,  such  attorney  Is 
entitled  to  compensation.  The  theory  of  the 
appellant  seems  to  be  that  the  attorney  thus 
appointed  Is  an  officer  of  the  court,  and,  like 
other  public  otBcers,  Is  entitled  only  to  such 
compensation  as  Is  provided  for  by  statute, 
and  that  the  county  cannot  be  rendered  liable 
for  any  expenses  in  conducting  the  court, 
unless  such  liability  Is  expressly  declared 
by  statute.  But  with  these  contentions  we 
cannot  agree.  It  is  true  that  the  attorney 
is  In  some  sense  an  officer  of  the  court.  But 
he  is  certainly  not  a  public  officer.  As  Inci- 
dent to  the  privilege  of  practicing  in  the 
courts,  he  may  be  required  to  discharge  cer- 
tain duties  Imposed  upon  him  by  statute. 
Thus  he  may  be  required  to  defend  a  crim- 
inal. But  we  know  of  no  obligation  Imposed 
upon  him  by  statute  to  give  his  services  to 
the  public  without  compensation.  It  was 
held  by  this  court,  before  there  was  any 
statutory  compensation  to  counsel  appointed 
to  defend  one  accused  of  crime  who  was 
without  means  to  employ  counsel,  that,  while 
the  person  appointed  by  the  court  for  the 
purpose  was  under  obligation  to  render  his 
services,  there  was  a  corresponding  obligation 
on  the  part  of  the  county  to  pay  him  a  rea- 
sonable compensation  therefor.  Hall  v. 
Washington  County.  2  G.  Greene,  473.  That 
case  overruled  Whlcher  v.  Cedar  County,  1 
G.  Greene,  217,  In  which  the  court  had  held 
that  compensation  was  discretionary  in  such 
cases  with  the  county.  Likewise,  In  White 
V.  Polk  County,  17  Iowa,  413,  it  was  held 
by  the  two  Judges  who  favored  affirmance 
that  one  appointed  by  the  court  to  act  as 
special  prosecutor  in  criminal  cases  In  the 
absence  of  the  district  atiorney  was  entitied 
to  reasonable  compensation  from  the  coun- 
ty for  his  services,  although  no  compensa- 
tion in  such  cases  was  provided  for  by  law. 
The  difference  of  opinion  among  the  Judges 
of  the  court  In  that  case  was  not  on  the 
general  proposition  of  Implied  liability,  but 
on  the  question  whether  the  prosecuting  at- 
torney was  to  be  considered  a  state  or  a 
county  officer.  It  being  contended  by  the  two 
Judges  who  favored  reversal  that  as  the 


prosecuting  attorney,  onder  tbe  law  ai  fa 
then  existed,  was  not  selected  as  a  conaty 
officer,  but  was  elected  for  a  district  com- 
posed in  most  cases  of  several  countlea,  ani 
was  paid  out  of  the  state  treasury,  like  dit- 
trict  Judges,  he  could  not  be  considered  ii: 
any  sense  as  the  representative  of  tbe  coun- 
ty. The  right  of  an  attorney  who  Is  requir- 
ed to  perform  a  service  for  the  pahlic  to 
have  compensation  therefor  has  been  sus- 
tained In  other  states.  See  Carpenter  v. 
Dane  County,  9  Wis.  274;  Dane  Connty  v. 
Smith,  13  Wis.  685,  80  Am.  Dec.  754;  Web^ 
T.  Bird,  6  Ind.  13.  The  contrary  conclnsioi. 
was  reached  in  Wayne  County  t.  Waller.  * 
Fa.  99,  35  Am.  Uep.  636;  Bowe  Y.  Toha 
County,  17  Cal.  61;  Vise  v.  Hamilton  Coun- 
ty, 19  111.  78.  The  cases  of  Morton  v.  War- 
son,  60  Neb.  672,  84  N.  W.  91.  and  In  re 
Eaton,  7  N.  D.  269,  74  N.  W.  870,  relate  to 
taxation  of  costs  In  disbarment  proceedings 
and,  we  think,  have  no  direct  bearing  od 
the  question  now  before  ua  The  arsument 
by  analogy  from  cases  In  which  this  court 
has  held  that  an  officer  required  by  law  to 
perform  duties  for  which  no  special  compen- 
sation is  provided  Is  not  entitled  to  recover 
under  an  implied  contract  has,  aa  It  seems 
to  us,  no  bearing  whatever  on  the  question. 
In  Foster  v.  Clinton  County,  SI  Iowa,  541. 
2  N.  W.  207,  It  was  held  that  an  attorney 
appointed  by  a  peace  officer  to  prosecute  an 
action  for  violation  of  the  prohibitory  Hqncw 
law  was  not  entitied  to  recover  compensa- 
tion from  the  county  for  hJs  services,  for 
the  reason  that  no  authority  for  sach  ap- 
pointment was  foand  in  the  statute.  In  Tur- 
ner V.  Woodbury  County,  57  Iowa,  441.  10  X. 
W.  827,  It  was  held  that  township  trustees, 
having  authority  to  designate  the  place  where 
an  election  should  be  held,  could  not  render 
the  county  liable  to  make  compensation  to 
a  private  owner  for  the  use  of  a  place  thus 
designated,  the  reason  of  the  holding  being 
that  there  was  no  duty  on  the  part  of  the 
county  to  pay  expenses  for  the  purposes  of 
an  election  otherwise  than  as  provided  by 
law.  In  Howland  v.  Wright  County.  S2 
Iowa,  164,  47  N.  W.  lOSG,  It  was  held  that 
the  mayor  of  a  town,  rendering  services  as 
a  magistrate,  was  not,  in  the  absence  of 
any  provision  therefor,  entitled  to  recover 
from  the  county  for  tbe  value  of  his  aervicos, 
the  reason  given  being  that  a  public  officor 
Is  entitied  only  to  such  compensation  as  the 
law  provides;  and  the  same  reasoning  was 
applied  In  Guaneila  v.  Pottawattamie  Coun- 
ty, 84  Iowa,  36, 50  N.  W.  217,  to  the  claim  of  s 
city  marshal  against  the  county  for  fees  Id 
criminal  cases.  In  Mousseau  v.  Slonx  City, 
113  Iowa,  246,  84  N.  W.  1027,  it  was  held  that 
a  special  policeman,  appointed  to  serve  at  s 
general  election,  could  not  recover  for  his 
services  from  the  city  or  connty  In  the  ab- 
sence of  statutory  provision  therefor,  tbe 
reason  stated  being  that  "no  recovery  for 
services  rendered  by  public  officen  may  be 
had  nnlesa  conliieltirattoikfiiQi^mtt  by  stat- 
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nte.  *  *  *  The  state  Is  not  bound  to  pro- 
vide tor  micb  payment,  and  be  who  takes 
employment  under  Its  agency  accepts  with 
tbe  honors  the  burden  also."  There  are  no 
decisions  Of  this  court  subsequent  to  that 
announced  in  Hall  r.  Washington  County, 
supra,  indicatlnff  dlssatlafactlon  with  the  rea- 
son of  that  case,  ancf  we  are  satisfied  to 
follow  It.  The  analogy  between  that  case  and 
tbe  one  now  before  us  Is  plain.  In  that  case 
tlie  duty  Imposed  upon  the  attorney  by  ap- 
pointment of  tbe  court,  under  authority  of 
statute,  was  to  defend  a  criminal.  Id  this 
case  tbe  duty  imposed  upon  tbe  attorney  by 
order  of  court.  In  pursuance  of  statutory  an- 
tborlty,  was  to  act  In  tbe  prosecution  of  a 
special  proceeding,  In  the  Interest  of  the  pub- 
lic, to  disbar  attorneys  charged  with  mis- 
conduct The  disbarment  of  persons  who 
bare  been  admitted  to  the  practice  of  law, 
Irat  have  by  misconduct  forfeited  the  right 
to  pursue  tbe  profession.  Is  as  much  a  matter 
of  public  concern  as  the  defense  of  those 
•vrbo  are  charged  with  crime.  A  disbarment 
proceeding  is  not  primarily  in  the  Interest 
of  membeni  of  tbe  legal  profession,  but  In 
tbe  Interest  of  those  who,  desiring  to  have 
tbe  BUTlces  of  an  attorn^,  may  be  misled 
to  their  injury,  or  defrauded,  in  employing 
a  disqualified  or  dishonest  attorney,  by  rea- 
son 01  the  action  of  the  state  In  admlttliw 
bim  to  pra:rtlce,  and  thereby  Impliedly  In- 
dorsing him  as  one  to  whom  legal  business 
may  properly  be  intrusted.  When  tbe  state 
undertakes  to  re^nilate  tbe  admission  of  at- 
t<niieya  to  practice  in  tbe  courts.  It  thereby 
assnmes  a  duty  to  see  to  it  that  unworthy 
and  Incompetent  persons  are  not  held  out  to 
the  public  by  lis  indorsement  as  qualified 
to  transact  legal  business.  Other  members 
of  the  profession,  feeling  a  justifiable  pride 
in  the  reputation  and  standing  of  the  profes- 
sion, may  realise  more  acutely,  perhaps, 
than  do  ttie  members  of  tbe  public  in  gen- 
erai,  the  danger  to  the  public,  and  tbe  dis- 
grace to  the  other  m^bers  of  tbe  profes- 
sion. Involved  In  allowing  Improper  persons 
to  bold  themselves  out  as  authorized  by  the 
state  to  practice.  But  the  statutory  provi- 
sions as  to  disbarment  are  not,  apparently, 
provided  for  in  any  way  as  a  protection  to 
other  lawyers;  and  we  see  po  reason  why 
an  attorney,  required  by  the  court  to  dls- 
cho^  tlie  duty  of  assisting  in  taking  away 
from  a  brother  attorney,  who  Is  unworthy 
of  the  trust  imposed  In  him,  tbe  right  to  fmv 
ther  recognition  by  public  authority  as  an 
attwney*  should  render  such  services  at  his 
own  expense. 

One  farther  suggestion,  perhaps,  may  be 
made  with  reference  to  tlie  liability  of  the 
county.  It  Is  true  that  disbarment  proceed- 
ings are  not  instituted  by  the  county,  and 
are  not  direcay  in  its  interest,  as  a  quasi 
municipal  corporation.  But  one  of  the  dor 
ties  Imposed  upon  a  county,  as  a  brandi  of 
the  government  of  the  state,  Is  to  maintain 
and  pay  the  expenses  of  a  court  for  the  ad- 


ministration of  justice.  Whatever  expense 
is  inddent  to  the  maintenance  of  such  court 
is  to  be  met  by  the  county.  The  special  pro- 
vision of  Code,  i  226,  that,  "where  terms  are 
held  in  any  city  or  town,  not  the  conn^  seat, 
such  city  or  town  shall  provide  and  furnish 
the  necessary  rooms  and  places  for  soeh 
terms,  free  of  charge  to  the  county,"  hn- 
plies  the  liability  of  the  county  for  the  ex- 
penses of  the  court  as  usually  held  at  fhe 
county  seat.   There  is  no  special  provision 
for  supplying  the  necessary  furniture  tor 
the  courtroom,  and  yet  there  Is  no  resaonable 
doubt,  we  suppose,  as  to  the  anthority  of  the 
court  to  require  the  county  In  some  proper 
;  way  to  bear  the  expense  of  the  reasonable 
;  accommodations  to  enable  the  court  to  trans- 
I  act  ItB  business.  So  it  is  the  duty  of  the 
I  court,  in  the  discharge  of  its  judicial  fosc- 
!  tlons,  to  entertain  proceedings  for  the  dis- 
j  barment  of  an  attomay,  and  whaterw  nee- 
j  essary  expense  Is  involved  In  the  proseeu- 
I  tlon  of  such  a  proceeding  must  Inevltab^ 
I  fall  upon  the  county.   It  appears  to  os  that 
I  there  can  be  no  escape  from  the  contdualAn 
I  that  the  county  may  be  liable  by  Implication 
for  some  expenses  not  directly  specified  by 
statute. 

Without  further  elaboration,  we  hold  that 
a  reasonable  compensation  of  an  attorney 
appointed  by  the  court  to  act  for  the  pub- 
lic Id  the  prosecution  of  disbarment  pro- 
ceedings is  a  charge  upon  the  county,  and 
that  the  action  of  the  lower  court  In  over- 
ruling defendants  demurrer  to  the  petition 
in  the  present  case  should  be  affirmed. 

WEAVER,  J.,  taking  no  part 


GUHMINOS  V.  LTNN. 
(Supreme  Oonrt  of  Iowa.  Oct  16,  190S.) 

WORK  AND  XABORMJUIHS  FOR  SBRVICBS— 
PATHBNT  —  ADUINISTRAT0R9  —  APPOINT- 
HENT— TIHB-APFUCATION— iNSUrnCIBNCT 
— INVAUDITT  OF  PROCBBDINQS. 

1.  tTDder  Code,  S  3305,  proTiding  that  &d- 
mlniBtration  will  not  be  origfoally  granted  after 
five  years  from  the  death  of  the  decedent,  an 
application  for  the  appointmoit  of  an  adminis- 
trator more  than  five  years  after  decedent's 
deatii,  which  failed  to  uiow  that  the  applicant 
had  any  interest  in  the  estate  either  as  an 
heir  or  a  creditor,  aod  alleging  that  deceased 
left  no  personal  property,  but  that  the  object 
of  the  application  was  to  complete  the  title  to 
real  estate  left  by  deceased,  irbich  was  untme. 
was  insnfflcient  to  Justify  as  order  appofaitlng  an 

(  administrator. 

2.  Where  letters  of  administratioQ  were  not 
granted  within  five  years  after  decedent's  death, 
as  required  by  Code,  S  33U5,  a  mere  stranger 
cannot  intervene  after  such  period,  and,  by 

Erocuring  administration,  subject  realty  which 
as  passed  to  heirs  to  the  payment  of  her  debt. 

3.  Where  an  administrator  was  appointed 
without  a  proper  showing,  the  entire  proceed- 
ing was  void. 

4.  Clnimant  was  employed  by  decedent  on 
Jnly  3.  18i>3.  and  he  died  October  4,  1894.  Dur- 
ing thiR  period  claimant  was  to  receive  not  to 
exceed  |>1,75  per  week.  In  a  book  kepi  by  de- 
ceased, found  after  hiS^id&^jPViWM^^jKav 
tries  in  claimaDfs  own  handwriting  to*T 
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feet  that  Bhe  bad  been  "paid  to  October,  1893." 
and  on  another  page  was  an  entry  in  the  same 
handwriting  showing  payment  "to  May,  1895," 
claimant  having  continued  the  work  for  dece- 
dent's wife  after  his  death.  Held  that,  in  the 
absence  of  any  evidence  to  explain  such  entries, 
they  were  sufficient  to  establish  payment  for 
clauDant'a  services. 

Aivpeal  from  District  Court,  Hardin  Com- 
ty;  W.  S.  Kenyon,  Judge. 

On  April  4,  1900,  Martha  J.  Lynn  filed  her 
application  for  appointment  ae  admlnlatra- 
trix  of  the  estate  of  William  DUte,  In  which 
she  alleged  he  was  a  resident  of  the  county, 
died  Intestate  October  3,  1894,  left  no  per- 
sonal property  save  what  passed  Into  the 
hands  of  his  widow,  and  that  the  object  of 
the  application  was  to  complete  the  title  to 
certain  real  estate  left  by  him.  Letters  of 
administration  Issued  to  ber,  and  statutory 
notice  was  published.  On  August  6,  1900, 
Cora  Cummings  filed  her  claim  of  $689  for 
balance  due  from  deceased  for  servtces  ren- 
dered him  from  July  8,  1893,  to  Marcb  25, 
1900.  Jury  was  waived,  and,  after  bearing 
the  evidence,  the  court  allowed  claimant  the 
sum  of  $100.  Reversed. 

Albrook  &  Ltmdy,  for  appellant  John 
Porter  and  W.  J.  Molr,  for  appellee. 

LADD,  3.  The  application  tm  appoint- 
ment aa  administratrix  was  made  more  than 
Ave  yean  after  the  death  of  decedent  It 
asserts  no  tenable  ground  for  the  Issuance 
of  letters.  It  negatives  the  existence  of 
personal  property,  and  in  this  respect  the 
case  Is  to  be  dlsliiignlshed  from  Mmjfiiy  v. 
OrelgbtMi,  45  Iowa,  VtO,  where  this  was  pre- 
sumed in  aid  of  the  Jurisdiction  of  the  court, 
and  Lees  t.  Wetmore,  58  Iowa,  170, 12  N.  W. 
238,  where  the  court  was  held  to  have  bad 
Jurisdiction  to  determine  deceased  pMsessed 
property  within  the  county.  Nor  Is  any  eq- 
uity asserted  to  meet  the  suggestions  In 
Brldgman  t.  Miller,  50  Iowa,  892,  and  Haynes 
Harris.  33  Iowa.  616.  The  allegation  that 
administration  was  necessary  to  complete 
the  title  to  real  estate  of  deceased  was  un- 
true on  Its  fiice.  Herrlot  r.  Potter  (Iowa) 
89  N.  W.  01.  Indeed,  there  la  nothing  there- 
in to  Indicate  that  the  applicant  had  or  has 
the  sllghtent  Interest  In  the  estate  either  as 
heir  or  creditor.  In  these  circumstances  It 
must  be  held  that  the  court,  in  granting  ad- 
ministration, acted  without  authority.  Our 
statute  provides  that  "administration  shall 
not  be  originally  granted  after  five  years 
from  the  death  of  the  decedent  or  from  the 
time  his  death  was  known  when  he  died  out 
of  the  state."  Section  3306.  Code.  Upon  the 
expiration  of  this  period  the  personal  estate 
of  decedent  if  any  be  bad,  vested  absolutely 
in  his  heirs.  Pblnny  v.  Warren,  52  Iowa, 
332.  1  N.  W.  522,  3  N.  W.  157.  See.  also, 
Orossan  v.  McCrary.  37  Iowa,  684;  Lees  t. 
Wetmwe,  sutn;  Christie  v.  0.,  R.  I.  &  P. 
R.  R.  Oo.,  104  Iowa,  707,  74  N.  W.  697;  Murw 
phy  T.  Murphy,  80  Iowa,  740,  46  N.  W.  914. 
Gsn  a  mere  stranger  intervene  after  this  pe- 


riod, and,  by  procortng  lettm  of  adminis- 
tration, subject  the  realty  whldi  bss  bem 
vested  In  heirs  for  more  tban  five  years,  and 
which  could  have  been  transferred  Cnt,  tna 
all  Indebtedness  of  decedent  to   the  pay- 
ment of  claims?  Should  one  belr  be  allowed 
thns  to  render  the  property  of  otben  llabk 
for  debts  barred  by  the  statntef    Gao  this 
statute  be  entirely  'Ignored,  and,  notwltt- 
standing  its  provisions,  parties  interested  II 
the  estate.  In  the  absence  of  any  equitable 
or  other  considerations,  deprived  of  its  boy 
eflt?  We  think  not  Should  appellee's  cUiic 
he  established,  there  Is  no  personalty  frns 
which  to  satisfy  it  The  bar  of  tbe  statute. 
If  Interposed,  would  be  concluslTe  defenK  to 
an  application  for  a  sale  of  the  real  estate. 
Administration  must  be  applied  for  not  only 
In  tbe  proper  county  (In  re  King's  EMate. 
i  105  Iowa.  320.  75  N.  W.  187),  but  within  tbe 
i  statutory  period.  If  granted  thereafter,  trltb- 
I  out  proper  showing  at  least  the  entire  pro- 
I  ceedlng  la  void.  Wales  v.  Wlllard,  2  31a«. 
i  120.   But  there  la  still  another  reason  fra'  re- 
jecting the  claim.  The  evidence  satisCse- 
torily  shows  that  the  indebtedness,  if  any 
ever  existed,  has  been  paid.   Tbe  daimas: 
began  work  July  8.  1803,  and  decedent  died 
October  4, 1894.   Though  she  may  have  been 
employed  to  work  for  him  during  tbe  Urm 
of  himself  and  wife,  his  death  to-minated 
such  employment   During  that  period  site 
was  to  receive  not  to  exceed  91-78  per  week. 
In  a  book  of  account  kept  by  deceased  wm 
found  these  entries  In  claimant's  handwrit- 
ing:  "Cora  paid  to  Oct.,  188S."  and  on  as- 
other  page.  In  the  same  handwriting.  **Cora 
paid  to  May,  1896."  She  had  contlnaed  to 
work  for  Mrs.  Dllts  subsequent  to  his  desth 
until  her  death  in  1898  or  1900:  and  In  anoth- 
er memorandum,  in  March.  1897,  the  account 
Is  marked  settled,  and  again.  **8ettled  up  to 
April  1st.  1898."   No  evidence  was  offered 
explaining  these  memoranda,  and  we  think 
them  sufficient  to  establish  payment  Tbe 
administratrix  necessarily  labored  and«  dif- 
ficulties in  establishing  payments  of  a  dor 
acter  cnrdlnarily  made  by  banding  over  the 
money,  and  sllfrbter  proof  will  suffice  than 
might  be  required  under  other  circumstan- 
ces.  Each  party  win  pay  her  own  costa 
Reversed. 

WHAVER,  J.,  taking  no  part 


KINZBR  V.  STEPHENS  (PUOH  et  sL. 
Garnishees). 

(Supreme  Court  of  Iowa.   Oct  16,  1903.t 

HOHBSTBAD— VOLUNTART    BALE    BT  HEIRS- 
EXEMPTION  OF  PROCEEDS. 

1.  Though,  under  C^e,  S  2!>S.i.  on  death  of 
one  having  a  homestead  his  heirs  hold  it  ex- 
empt, tbe  proceeds  of  their  volontary  sale  there- 
of are  not  exempt 

Appeal  from  District  Qqjrt  Keokuk  Coun- 
ty: W.  G.  OIenf^^94^ogle 
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GarnlBhment  proceedlnga  to  subject  tbe 
purchase  price  of  a  homestead  owned  by 
Oeorge  W.  Stephens  and  Hannah  Stephens, 
tils  wife,  now  deceased,  to  the  payment  of  a 
judgment  obtained  by  one  KInzer  against 
William  W.  Stephens,  a  son  of  George  W. 
and  Hannah  Stephens.  The  trial  court  held 
the  garnishees  liable,  and  tbej  appeaL  At- 
Orxued. 

GL  H.  Mackey,  for  appellanta.  StiK^man 
A  Hamilton,  for  appellee. 

DEEMEB,  J.  The  case  InTolves  a  con- 
atracdou  of  section  2966  of  tbe  Code,  which 
reads  aa  followa:  "Upon  the  death  of  either 
husband  or  wife  the  snrvlTor  may  continue 
to  pcMsess  and  occupy  the  whole  homestead 
until  it  la  otherwise  disposed  of  according  to 
law  •  •  •  but  if  there  he  no  Burrlvor, 
tbe  homestead  descends  to  the  Issue  of  either 
tiuBband  or  wife  according  to  the  rules  of 
descent,  •  •  •  and  It  Is  to  be  held  by 
such  issue  exempt  from  any  antecedent  debts 
of  their  parenta  or  tiielr  own.  except  those 
of  the  owner  thereof  contracted  prior  to  the 
acquisition."  Under  this  section  we  have 
held  that  the  l^ral  title  of  Che  homestead 
upon  the  death  of  the  owner  descends  to  the 
beira  of  such  owner,  subject  to  a  right  of 
occupancy  in  the  sui^Tlng  husband  or  wife 
(Bums  T.  Keas,  23.  Iowa.  ^7),  and  that  tbe 
heirs  liold  the  homestead  free  from  the 
debts  of  their  ancestor,  and  also  bold  It  ex- 
empt from  their  own  debts  contracted  be- 
fore tbe  death  of  their  ances^,  even  though 
they  do  not  take  possession  of  and  occupy 
the  homestead  (Kite  t.  Kite,  79  Iowa,  481, 
44  N,  W.  716).  Tbe  exemi^on  la  not  be- 
cause of  any  right  the  heirs  hare  in  tbe 
property,  bnt  because  of  the  homestead  right 
of  their  ancestor;  hence  occupancy  by  the 
b^ra  Is  not  essential  to  tbe  exemption.  Jolm- 
son  Gaylord,  41  Iowa,  802;  Baker  t.  Jam- 
ison, 78  Iowa,  698,  86  N.  W.  647.  From  this 
it  foIlowB  that  even  a  nonresident  heir  la  en- 
titled to  bold  his  ahare  exempt  fnnn  hla 
debts.  Hagnlre  r.  Kennedy,  91  Iowa,  272, 
60  N.  W.  86. 

Geo.  "Vr.  Stephens  owned  a  homestead  at 
the  time  of  bla  death,  which  occurred  May 
10.  1884.  He  left  snnrivlng  him  Ills  widow, 
Hannah,  and  six  children,  one  of  whom  la 
defendant  W.  W.  Stephens.  The  widow  con- 
tinued to  occupy  the  homestead  until  her 
death  on  Jnne  16,  1901.  Both  Geotge  W. 
and  Hannah  Stephens  died  Intestate.  KIn- 
zer recoTered  his  jndfnnent  against  W.  W. 
Stephens  October  1,  1888,  but  It  does  not  ap- 
pear when  the  debt  on  which  Judgment  was 
obtained  was  contracted.  On  the  23d  of 
November.  1901,  the  snrvlring  heirs  of 
George  W  and  Hannah  Stephens  sold  the 
homestead  *o  garnishee  Frank  Pugh,  and  the 
money  sought  to  be  sequestered  In  this  case 
Is  that  part  of  the  purchase  price  belonging 
to  deftedant  Wm.  W.  St^hens.  The  trial 
court  rendered  judgment  against  the  gar- 


nishee, holding  that  the  proceeds  from  the 
sale  of  the  homestead  were  not  exempt  In 
the  hands  of  tbe  heirs  or  their  vendees. 
Defendant  Wm.  W.  Stephens  has  never  occu- 
pied the  premises,  and  makes  no  claim  to 
the  proceeds  thereof  because  tbe  property 
was  his  homestead.  Nor  does  it  appear  that 
this  defendant  was  intending  to  change  home- 
steads by  investing  the  proceeds  of  the  one 
Inherited  from  bis  ancestor  in  another.  The 
sole  question  in  the  case,  then,  Is,  are  tbe 
proceeds  of  such  a  homestead  as  we  have 
described  exempt  from  the  debts  of  an  heir? 
It  is  fundamental  that.  In  the  al}sence  of 
statute,  the  proceeds  of  exempt  property, 
resulting  from  a  voluntary  sale  tbereuf,  are 
not  exempt  And  It  Is  Just  as  well  settled 
'  that  such  proceeds  from  an  Involuntary  sale, 
damages  to  the  property  growing  out  of  a 
tort,  or  the  resultant  of  other  involuntary 
substitution  of  nonexempt  for  exempt  prop- 
erty. Is  exempt,  at  least  for  a  reasonable 
lenfirtb  of  time.  Frledlander  v.  Mabouey,  31 
Iowa,  311;  Harrier  v.  Fassett  56  Iowa.  264,  9 
N.  W.  217;  Thompson  on  Homesteads  &  Ex- 
emptions, H  745,  746;  KalHcr  v.  Seaton,  62 
Iowa,  463,  17  X.  W.  664;  Mudge  v.  Lannlng. 
68  Iowa,  641,  27  N.  W.  793:  Blum  v.  Light, 

81  Tex.  414.  16  S.  W.  1000;  Reynolds  v. 
Haines.  SB  Iowa,  842,  49  N.  W.  861,  18  L. 
R.  A.  719.  82  Am.  St  Bep.  311;  First  Nat 
Bank  of  What  Cheer  t.  Willie  (Iowa)  87  N. 
W.  7S4;  Huskins  V.  Hanlon.  72  Iowa.  87,  83 
N.  W.  352;  Klrby  T.  Glddinga,  75  Tex.  679, 
13  S.  W.  27.  To  meet  this  situation,  several 
states  have  provided  for  the  exemption  of 
the  proceeds  of  a  volnntary  aale  of  exempt 
property.  Bee  statute  dted  in  Watson  t. 
Baxer,  102  IlL  685;  Hewitt  v.  Campbell 
(Win.)  12  N.  W.  46.  We  have  no  such  statute; 
hence  the  general  rule  obtains,  and,  aa  the 
sale  in  this  case  was  voluntery,  tbe  proceeds 
are  not  exempt  With  the  policy  of  law  we 
have  nothing  to  do.  It  may  be  that  under 
this  construction  the  homestead  acquired  by 
descent  from  an  ancestor  Is  of  no  great  value 
to  an  heir  who  la  so  unfortunate  as  to  be  In 
debt  when  he  acquires  his  right  thereto,  and 
that  the  Legislature  should  provide  for  an 
exemption  of  the  proceeds  for  a  reasonable 
length  of  time,  or  for  certain  purposes:  but  It 
is  not  our  province  to  cure  hardships,  real 
or  apiMrent  In  tbe  law  as  It  Is  written.  Ap- 
pellants* counsel  rely  on  Reynolds  v.  Hsines, 
88  Iowa,  812,  49  N.  W.  851.  18  L.  R.  A.  719, 

82  Am.  St  Rep.  311;  Kaiser  v.  Seaton,  62 
Iowa,  463.  17  N.  W.  664:  First  Nat  Bank  of 
What  Uheer  v.  Willie  (Iowa)  87  N.  W.  7.14. 
None  of  these  cases  are  In  point.  In  Reynolds* 
Case  the  question  involved  was  the  right  to 
the  avails  of  insurance  upon  exempt  person- 
al property.  There  is  no  voluntary  disposi- 
tion of  tbe  property  In  that  case.  The  money 
due  on  the  policy  stood  in  place  of  the  prop- 
erty destroyed  and  was  acquired  In  Invltum. 
In  the  Kaiser  Case  the  money  Jtas  the  jpro- 
ceeds  of  a  railway  rj!|6(|iteld?^®®gre»e 


proceeds  of  a  voluntary  conveyance  by  the 
husband  would  be  exempt,  we  do  not  deter- 
mine." The  case  was  made  to  turn  express- 
ly on  the  thought  that  the  right  of  way  was 
compulsorlly  taken.  The  question  here  pre- 
sented was  not  Involved  in  the  What  Cheer 
Bank  Case,  and  the  language  xised  In  argu- 
ment must  be  construed  with  reference  to 
the  facts  recited  In  the  opinion.  It  does  not 
appear  whether  the  sale  In  that  case  was 
voluntary  or  Involuntary.  The  inference  Is 
that  It  was  Involuntary,  for  the  proceeds 
were  In  the  hands  of  the  executor  of  the  an- ' 
cestor's  estate.  At  any  rate,  the  funds  were 
held  not  exempt  In  Kite  v.  Kite,  79  Iowa, 
491,  44  N.  W.  716,  also  relied  upon  by  the 
appellant,  the  proceeds  were  the  result  of 
a  partition  sale  wblch  was  also  In  Invltum. 
Moreover,  the  exact  question  here  presented 
was  not  Involved  In  that  case.  It  is  argued 
that  there  is  no  distinction  between  a  vol- 
untary sale  or  partition  of  the  property  and 
a  sale  by  referees  under  an  order  of  court 
in  a  partition  proceeding.  But  It  must  be 
remembered  that  there  was  no  voluntary 
partition  of  the  property  among  the  heirs. 
Tbey  joined  In  a  deed  of  bargain  and  sale 
to  the  garnishees,  each  selling  his  Interest 
In  the  property  for  an  agreed  inlce,  with  the 
Intent,  It  Is  true,  of  securing  the  proceeds 
for  his  own  use,  but  without  any  purpose, 
BO  far  as  this  record  discloses,  of  reinvesting 
the  same  In  exempt  property.  Proceeds  from 
the  sale  of  exempt  homestead  property  are 
prima  facie  liable  for  debts,  and  are  exempt 
only  when  shown  to  be  the  proceeds  of  a 
homestead,  sold  with  the  intention  to  use 
the  proceeds  in  the  purchase  of  another 
home.  First  Nat  Bank  of  Davenport  v. 
Baker,  57  Iowa,  197,  10  N.  W.  633;  Paine  T. 
Means,  66  Iowa,  547.  22  N.  W.  669.  Had 
there  been  a  voluntary  partition  of  the  prop- 
erty, and  an  allotment  to  each  tenant  in 
common  of  a  specific  part  of  the  property  In 
severalty.  It  may  be  that  this  Interest  would 
be  exempt,  for  there  would  in  such  case  be 
much  reason  for  saying  that  there  had  been 
no  disposition  of  the  property.  But  where, 
as  In  this  case,  there  w^as  no  partition,  but  a 
voluntary  sale,  the  rule  as  to  voluntary  par- 
tition does  not  apply.  There  Is,  however,  a 
manifest  distinction  between  a  voluntary  par- 
tition and  one  made  by  a  court  at  the  in- 
stance of  one  or  more  of  the  coproprletors 
regardless  of  the  wishes  of  the  remaining 
owners.  Freeman  on  Oo-Tenancy  (2d  Ed.) 
f  394.  Where  land  Is  sold  by  order  of  court 
for  any  purpose,  It  is  the  general  rule  that 
the  character  of  the  property  is  changed  on- 
ly m  far  aa  may  be  necessary  to  accomplish 
the  particular  purpose  In  view.  This  Is  a 
familiar  illustration  of  the  doctrine  of  con- 
version and  reconversion.  Delafield  v.  Bar- 
low. 107  N.  y.  535,  14  N.  E.  498;  McOombs 
T.  Howard,  18  Ohio  St  436;  Cahn  r.  Person, 


into  personalty,  and  the  proceeds  do  not  p« 
take  of  the  nature  of  the  realty,  unless, 
course,  there  be  some  trust  in  the  Uiid,c 
other  equitable  ground  for  attaching  to  tbe 
proceeds  the  character  or  nature  of  tbe  ti- 
tide  sold.  Benjamin  t.  Doerscher,  105  Ion 
391,  75  N.  W.  330,  lends  support  to  oo  etn- 
elusions  in  this  case. 

The  trial  court  was  right  In  holding  tie 
garnishee  liable,  and  its  Jadgmeot  is  tl»- 
fwe  affirmed. 


DILLENBBOK  v.  PINNBLL  et  li 
(Supreme  Court  of  Iowa.   Oct  10, 

WILLfr-TRnST-^FB  BSTATS  AND  BDUO- 

DSIL 

1.  Testator  devised  half  his  estate  to  hii 
child,  and  gave  his  wife  a  life  estate  id  Ae 
other  halt  The  child  and  wife  sold  the  pnr 
erty,  each  receiving  half  the  proceedL  Bai, 
that  the  will  did  not  make  the  widow  tnube 
for  the  child  of  the  remainder  of  the  mi  * 
received,  and  that.  In  the  absence  of  evidenc?  a 
to  the  tenna  on  which  the  mother  received  bj- 
the  proceeds,  recovery  could  not  be  hid  ft*"* 
on  her  death,  on  the  theoiy  that  she  ncend 
it  in  trust  for  the  child. 

Appeal  ftom  District  Gonrt,  UdIob  ConntT^ 
H.  M.  Towner,  Judge. 
The  opinion  states  the  case.  Afflnaed. 

Sullivan  &  Sullivan,  for  an>eUu>t  D-  ^^ 

Hlgbee,  for  appellees. 

WEAVER,  J.  Plaintiff  Is  the  danghterrf 
Wmiara  C.  Beaton,  who  died  testnte  fn 
state  of  Illinois  September  22.  1853.  By  ^ 
terms  of  his  will,  Seaton  devised  ose-balft^ 
his  entire  property, .  real  and  personal,  to 
plaintiff,  who  was  his  only  child  and  b«r, 
and  gave  a  life  estate  in  the  other  oot-^' 
to  bis  wife,  Mallnda  Seaton.  The  wlU  JOiAe 
no  prevision  over  as  to  the  remainder  alt« 
the  death  of  the  wife,  and  tbe  same  Is  doubt- 
less to  be  governed  by  the  statute  regnlatin? 
the  descent  of  property  of  deceased  persons- 
m  tbe  year  1855  Mallnda  Seaton  was  mar- 
ried to  one  Ptnnell,  by  whom  she  had  (iil- 
dren,  who  are  the  parties  defendant  in  ^ 
action.  After  plaintiff  arrived  at  her  m«- 
Ity,  she  united  with  her  mother  In  JUt^^ 
sale  and  conveyance  of  all  the  lands  of 
Seaton  died  seised,  the  last  of  such  sales  be- 
ing made  in  the  year  1873.  The  money  aris- 
ing from  this  disposition  of  the  property 
at  the  time  divided  equally  between  the  nxrt^ 
er  and  daughter.  There  la  evidence  tendim 
to  show  at  the  time  of  such  division  plaifltfl 
asked  her  mother  to  give  security  *^ 
fund  thus  received,  but  she  refused  to  le- 
cede  to  such  request.  Whether  this  refnw 
was  based  upon  a  claim  of  absolute  ownHj 
ship  by  Mrs.  Plnnell,  or  upon  gronnda  m 
Inconsistent  with  plalntlCTs  dalm,  if  ■ 
ter  of  dispute  between  the  wltnessM.  Oa 
April  8,  1900,  Mrs.  Plnnell  died  teitotft  K*^- 
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Ing  the  bulk  of  her  estate  to  the  children  of 
lier  second  marriage.  In  addition  to  these 
facts,  plalntur  alleges  that  Mrs.  Plnnell,  In 
ber  lifetime,  Invested  a  part  of  the  moneys 
received  by  her  from  the  sale  of  the  Seatou 
lands  as  aforesaid  In  the  purchase  of  certain 
other  lands  In  Iowa  and  Nebraska;  and  she 
therefore  asks  that  such  lands  bo  purchased 
be  decreed  to  hare  been  held  by  Mallnda 
I^innell  In  trust  for  the  use  and  benefit  of 
plaintiff,  and  that  plaintiff  be  now  held  and 
decreed  to  be  the  real  owner  thereof.  The 
defendants  deny  plalntltTs  claim,  and  plead 
the  statute  of  limitations.  Plaintiff  also  filed 
tbe  same  demand  as  a  claim  in  probate,  ask- 
ing that  the  same  be  allowed  and  ordered 
paid  from  the  estate  of  said  Mallnda  Beaton. 
Tbe  district  court  found  for  the  defendants, 
denying  the  relief  demanded,  and  plaintiff 
appeals. 

X.  Appellant  rests  her  claim  for  relief  up- 
on the  single  ground  that  the  will  of  Wil- 
liam C.  Seaton  opiated  to  create  an  express 
trust  in  Mallnda  Seaton  for  the  benefit  of 
plaintiff,  that  equity  will  follow  the  trust 
fund  Into  the  propcurty  In  whlcb  it  was  in- 
vested, and  that  the  statute  of  limitations 
will  not  serve  to  bar  plaintiff's  right  to  de- 
mand an  accounting.   Counsel  say:    "We  In- 
sist, then,  the  will  of  William  C.  Seaton 
created  an  express  trust  In  Mallnda  Seaton; 
that  the  legal  title  to  these  premises  was  In 
Geneva  Seaton,  with  life  estate  in  Mallnda 
Seaton,  and  the  change  from  real  to  per- 
sonal property  did  not  change  the  trust  char- 
acter in  tbe  proceeds,  and  Geneva  Seaton  still 
bad  tbe  right  to  tbe  one-half  ber  mother  re- 
ceived at  the  date  of  her  deed,  at  the  time 
of  the  mother's  deatb.   We  now  Insist  the 
will  Is  to  govern  In  this  case,  and  declares 
an  express  trust.   We  cannot  believe  this  tn- 
Btmment,  sacred  as  any  that  may  be  writ- 
ten, can  be  set  aside,  except  by  the  clear  and 
nnmlstakable  intent  of  the  parties."   The  ar- 
gument seems  to  rest  upon  a  misapprehen- 
sion of  tbe  nature  and  definition  of  the  term 
"trust"  as  used  In  the  law.   Justice  Story 
defines  It  as  "an  equitable  right,  title,  or 
Interest  In  property,  real  or  personal,  distinct 
from  the  legal  ownership  thereof."   2  Story's 
Eq.  Jur.  S  964.   It  has  also  been  defined  as 
existing  "where  property  Is  conferred  upon 
and  accepted  by  one  person  on  terms  of  hold- 
ing, using,  or  disposing  of  It  for  the  benefit 
of  another."   Mannlx  v.  Furcell,  46  Ohio  St. 
102,  19  N.  B.  572,  2  L.  R.  A.  7S3,  15  Am.  St 
Kep.  662.   Also  as  "where  the  legal  Interest 
i9  in  one  person,  and  tbe  equitable  In  anoth- 
er."   Wallace  v.  Wainwrlght,  87  Pa.  263. 
Ordinarily  speaking,  a  trust  Implies  a  co- 
operation of  three  parties— a  trustor,  or  a 
person  who  creates  or  establishes  the  trust; 
a  trustee,  or  person  who  takes  and  holds  the 
legal  title  to  the  trust  property  for  the  ben- 
efit of  anotiier;  and  a  cestui  que  trust,  or 
poson  for  whose  benefit  the  trust  Is  created. 
Now,  In  the  case  before  us,  when  tbe  tes- 
tator gave  to  his  wife  a  life  estate  In  the 


land,  and  left  the  remainder  over  to  hts 
daughter,  be  created  no  trust  whatever. 
The  daughter  thereby  became  the  legal  own- 
er of  the  fee  In  remainder,  and  the  wife  be- 
came tbe  legal  own^  of  an  estate  for  life 
tu  the  same  property.  Neither  held  anything 
"in  trust"  for  the  other.  Each  held  her  sep- 
arate and  distinct  legal  estate  for  her  own 
separate  use,  profit,  and  benefit.  Neither 
held  an  equitable  right  or  title  in  tbe  land, 
distinct  from  tbe  legal  ownersbip.  Blther 
could  sell  or  conv^  her  estate  entirely  Inde- 
pendent of  the  other,  and  without  being  re- 
quired to  account  to  the  other.  While  equity 
may  interfere  to  prevent  waste  or  destractlon 
of  the  property  in  which  these  separate  es- 
tates exist,  it  is  nevertheless  true,  as  a  ml^ 
that  the  mutual  rights  and  obligations  of  the 
life  tenant  and  remainderman  are  matters  of 
legal  cognizance,  while  those  existing  be- 
tween trustee  and  cestui  que  trust  are  cog- 
nisable only  In  equity.  Holding  these  sep- 
arate estates,  plaintiff  and  her  mother  could, 
by  uniting  In  a  sale  and  conveyance,  merge 
tbe  Iffe  estate  into  tbe  fee.  and  vest  tbeir 
purchaser  with  tbe  entire  title.  This  was 
not  a  "setting  aside"  of  the  will,  as  suggest- 
ed by  counsel,  but  was  the  exercise  of  a 
legal  right  under  tbe  will.  Plaintiff  was  un- 
der no  obligation  to  sell  her  interest.  She 
could  have  refused  to  convey,  and  In  sucb 
case  would  have  been  entitled  to  posseaalon 
of  the  land  upon  the  death  of  tbe  mother. 
She  saw  fit,  however,  to  unite  in  the  con- 
veyance, and  to  penult  her  mother  to  re- 
ceive one-half  of  the  moneys  thua  realised. 
This  act  was  purely  voluntary  on  plalntlfTs 
part,  and  ber  right  to  recover  ettch  mon^ 
depends  not  upon  tbe  will,  but  upon  the  con- 
tract or  agreement.  If  any  there  was,  be- 
tween her  and  her  mother.  It  would  have 
been  entirely  competent  for  plaintiff  to  have 
Insisted,  as  a  condition  of  her  uniting  In  the 
conveyance,  that  a  portion  of  the  moneys  be 
set  apart  or  held  as  a  trust  fund  for  ber 
benefit  or  that  the  mother  should  hold  lucb 
moneys  as  she  held  the  land— for  life  cmlyi 
with  remainder  over  to  the  plaintiff.  It  was 
also  competent  for  the  parties  to  commute  or 
eztlngalsb  tbe  mother's  life  interest  by  tbe 
payment  to  her  of  a  present  sum  in  snob 
amount  as  they  might  agree  upon,  but  un- 
fortunately there  Is  little  or  no  competent 
evidence  as  to  the  nature  or  terms  of  such 
agreement,  if  any  there  was.  There  is  noth- 
ing whatever  to  Indicate  tbe  creation  of  an 
express  trust,  and  no  dalm  is  made  of  any 
trust  by  Implication  or  construction.  The 
only  Indication  that  plaintiff  then  supposed 
or  beUeved  she  had  any  right  left  In  tbe  mon- 
eys received  by  her  mother  Is  the  testimony 
already  noted  to  the  effect  ttaat  she  request- 
ed ber  mother  to  secure  Its  final  payment  to 
ber.  It  is  not  claimed  that  a  promise  of 
such  payment  or  security  was  demanded  as 
a  condition  of  tbe  conveyance  or  that  the 
mother  ever  expressly  agreed  or  undertook 
to  hold  the  fmid  for^f^^o^l^(^^[^e 


intmst  in  said  fund,  and  claimed  it  as  ber 
own.  In  the  absence  of  other  evldeiice,  and 
In  view  of  all  the  clrcnmstances,  we  are  Jus- 
tified in  assuming  that  the  money  received 
by  the  mother  was  bo  received  by  ajfreement 
or  by  acquiescence  of  said  parties  as  the 
then  present  value  of  her  life  estate  in  the 
lands,  or,  ti  such  be  not  the  case,  then  thdre 
ia  nothing  before  us  to  indicate  that  said  par- 
ties thereafter  stood  In  any  other  relation 
than  that  of  ordinary  debtor  and  creditor, 
and  tiiat  pialntifTs  right  of  action,  U  any  she 
ever  had.  la  barred  by  the  statute  of  limita- 
tions. Certain  it  la,  the  express  trust  upon 
which  plalntllf  bottoms  her  alleged  right  of 
recovery  has  not  been  made  out. 

The  judgment  of  the  trial  court  la  there- 
fore aflirmed. 


ANDBRSON  t.  SCHURKB. 
(Supreme  Court  of  Iowa.  Oct.  16,  1908.) 

HiaHWATS-BNCROACHHBNT— INJURY  TO 
TRAVELER— PROXIMATE  CAUSE. 

1.  PInintiff,  while  traveling  on  a  highway, 
was  injured  by  his  horse  shying  into  a  wire 
fence  erected  by  defendant  In  the  highway 
about  11  feet  from  the  line.  It  was  dark  at 
the  time,  but  plaintiff  could  see  the  poets  of  the 
fence.  It  did  not  appear  that  he  knew  where 
the  true  line  of  the  highway  was,  but  he  knew 
where  the  travded  tra^  was  and  where  the 
fence  was.  There  was  nothing  to  show  that 
the  fence  had  been  newly  constructed,  eo  as  to 
encroach  on  the  highway  as  previously  uaed. 
Beld,  that  defendant's  wrongful  act  in  maintain- 
ing the  fmce  In  the  highway  was  not  the  prox- 
imate cause  of  the  Injury. 

Appeal  from  District  Court,  Oawfttrd 
County;  S.  M.  Elwood,  Judge. 

Action  to  recover  damages  for  personal 
Injuries  received  by  plaintiff  wblle  riding 
on  horseback  along  a  highway  adjoining  de- 
fendant's premises.  The  Injuries  consisted 
In  the  cutting  and  scraping  of  plaintiff's  hip 
and  ankle  by  a  barbed  wire  fence,  maintained 
by  defendant  between  his  premises  and  the 
highway,  and  which,  it  Is  contended  by 
plalntlfl,  was  set  out  Into  the  highway,  and 
not  on  the  true  division  line.  At  the  con- 
clusion of  plaintiff's  evidence,  the  court  di- 
rected a  verdict  for  the  defendant,  and  from 
Judgment  thereon  idalntlfl  appeals.  Affirm- 
ed. 

Conner  &  Lally,  for  anellant  P.  W.  Hani- 
lug,  for  appellee. 

McCLAIN,  J.  Plalntlfl!  Introduced  evidence 
tending  to  ^ow  that  the  road  along  which 
plaintiff  was  riding  was  a  legally  established 
highway,  and  defendant  in  varloua  ways  In- 
terposed the  objection  that  the  evidence  in- 
troduced, consisting  of  the  records  of  the 
board  of  snpervlsors  with  reference  to  the 
establishment  of  this  highway,  was  not  suf- 
flaent,  on  account  of  want  of  notice  to  the 


the  court;  at  the  conclusion  of  plaintUTs  csk 
on  defendant's  motion,  atmck  from  the  m- 
ord  all  the  testimony  with  relation  to  the  ei- 
tabllshment  of  the  alleged  higbway.  ISmr 
Is  asidgned  as  to  this  ruling,  bat.  In  the  vlev 
which  we  take  of  the  case,  it  !■  not  nec»- 
sary  to  discuss  the  correctness  of  the  eomfs 
action,  although  considerable  portions  of  tl» 
argumoits  of  counsel  on  wSi  aide  an  de- 
voted to  this  question. 

The  action  of  the  court  In  directing  a  vcr 
diet  tar  defendant  was  not  baaed  on  any 
q)eclflc  ground,  bnt  if  tlie  platntUT,  nnder  tbe 
Issues  and  tbe  evidence,  was,  aa  matter 
law,  not  entitled  to  recoror,  then  tbe  conrt 
committed  no  error,  and  tbe  Judgment  shonld 
be  affirmed.  We  direct  onr  attentlim,  tiicfe- 
fore,  to  the  ultimate  isanes  preamted  to  tte 
court  for  determination,  and  find  that  the 
wrong  complained  of  on  tbe  part  ot  tbe  de- 
fendant was  maintaining  his  fence  alois 
and  In  the  highway,  11  feet  fnun  the  true 
boundary  line  between  his  premiaea  and  audi 
highway;  that  the  Injury  alleged  to  bare 
been  sustained  by  plaintiff  was  the  result 
of  this  wnmgful  act  of  defendant;  and  that 
plaintiff  was  free  ^m  negUgence.  Tbe  evi- 
dence Bhows  that  the  traveled  tcatft  in  tiie 
highmy.  If  there  was  a  Ughway,  waa  about 
dz  feet  from  defendantfs  foice;  that,  u 
plaintiff  rode  his  horse  along  this  track  after 
dark,  the  horse  ahled  cx  stumbled  towardt 
the  Cence,  wbkii  was  of  barbed  wlre^  and 
forced  plalntUTs  leg  against  the  fence,  with 
the  result  that  tbe  leg  waa  badly  cut  and 
Injured.  It  occurs  to  na  that  the  only  ques- 
tion we  need  consider  Is  whetha,  nnder  the 
Issues  presented,  this  evidence  tended  to 
show  plaintiff  entitled  to  recover  damages  as 
against  defendant 

It  Is  very  doubtful  whether  there  la  any 
competent  evidence  that  defendants  fence 
was  In  the  bi^way.  No  question  ot  that 
character  seems  ever  to  tiave  been  raised 
until  after  the  accident  wboi  the  county 
surveyor  made  a  survey,  and  he  testifies 
that  he  then  found  that  tiie  fence,  at  the  j 
place  of  the  accident  was  not  cm  tbe  Un^ 
but  11  feet  firom  the  line,  in  tbe  highway.  I 
He  announces  this  ratlier  by  way  of  condu-  ' 
sion  than  by  stating  any  facts  as  to  the  meas- 
urements made.  We  do  not  find  tt  neceasarr 
to  discun  the  competency  of  his  testimour. 
which  constitutes  the  sole  evidence  that  there 
was  any  wrong  done  on  the  part  of  the  de- 
fendant with  reference  to  the  maintenance 
of  hia  fence.  | 

The  controllii^  question,  as  It  seems  to  u, 
is  whether  there  was  any  proximate  connec- 
tion between  the  alleged  wrongful  act  of  de- 
fendant in  having  his  fence  In  the  highway 
and  the  injury  received  by  plaintiff.  It  ap 
pears  from  plaintiff's  testimony  that  be  wu 
riding  in  the  traveled  track;  that  he  could 
see  the  posts  of  the  fence;  that  tt  -was  qult& 
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dark  at  the  time;  and  that,  without  any  voli- 
tion on  bis  part,  his  horse  carried  him  out 
of  the  traveled  track,  and  against  the  fence. 
It  does  not  appear  that  plaintiff  had  any 
knowledge  aa  to  where  the  true  tine  of  the 
highway  was,  or  that  he  was  directing  his 
course  with  reference  to  that  line,  independ- 
ently of  the  fence  which  defendant  had  con- 
structed, nor  that  the  fence  bad  been  newly 
constructed,  so  as  to  encroach  on  the  high- 
way as  previously  used.  PlalntltF  knew 
where  the  traveled  track  was,  and  knew 
where  the  fence  was,  and  was  not  misled  nor 
surprised  by  reason  of  any  act  of  the  de- 
fendant with  reference  to  the  location  and 
maintenance  of  the  fence.  To  illustrate  the 
view  we  take,  we  may  suppose  a  case  which, 
as  we  think.  Involves  exactly  the  same  legal 
proposition  as  the  one  before  us.  If  the  trav- 
eled track  had  been  near  the  other  side  of  the 
highway,  which,  as  legally  established,  must 
have  been  60  feet  wide  (and  all  the  evidence 
before  us  on  the  subject  is  to  the  effect  that 
It  was  of  this  width),  and  a  person  traveling 
along  such  track  had  been  violently  thrown 
from  his  carriage  the  width  of  the  highway, 
and  had  fallen  against  defendant's  fence, 
and  received  injuries  Involving  permanent 
disability  and  constant  pain  and  suffering, 
such  as  would  Justify  a  verdict  for  very 
large  damages,  and  it  could  be  shown  that 
if  defendant's  fence  had  been  on  the  exact 
Une,  instead  of  a  few  feet  therefrom,  the  In- 
jured person  would  not  have  struck  such 
fence,  and  would  not  therefore  have  suffered 
damages,  would  the  defendant  be  liable  for 
the  consequent  injury?  Would  there  be  any 
proximate  connection  between  maintaining 
the  fence  not  on  the  true  boundary  line  and 
the  Injiury  suffered  In  such  case?  Conceding 
that  defendant  was  In  the  wrong  In  having 
his  fence  set  over  for  some  distance  In  the 
highway,  but  not  In  such  way  as  to  obstruct 
the  travel,  or  render  the  highway  too  nar^ 
row  for  safe  use,  would  his  wrong  be  the 
proximate  cause  of  such  Injury?  No  doubt 
defendant  could  be  indicted  for  the  ohstruc- 
tloD  of  the  highway,  but  would  there  be  any 
proximate  connection  between  the  wrong 
which  he  commits  and  the  injury  suffered? 
The  answer  is  self-evident  One  who  does 
a  negligent  or  wrongful  act  la  responsible  for 
the  consequences  resulting  from  such  act, 
whether  he  had  reason  to  anticipate  them  or 
not,  If  they  are  the  natural  result  of  his 
wrong;  but  If  the  result  Is  purely  accidental, 
and  the  defendant's  wrong  has  no  causal 
c:onnectlon  with  the  Injury  suffered,  then,  no 
matter  how  great  the  wrong  may  be,  the 
Injury  cannot  be  charged  to  him.  The  oc- 
casion of  plalntlfTs  Injury  in  this  case  was 
the  accident  of  his  horse  carrying  him 
against  the  fence.  There  is  no  reason  to 
suppose  that  the  ti:aveled  track  would  not 
have  been  within  six  feet  of  the  fence,  even 
if  the  fence  had  been  constructed  on  the  true 
line,  and  the  chance  of  injury  to  plaintiff 
from  BQCh  an  aet  would  have  bera  exactly 


the  same  as  it  actually  was  in  this  case, 
With  all  the  Ingenuity  we  can  exercise  In 
marshaling  the  facts  before  us,  we  are  un- 
able to  imagine  any  connection  whatever 
between  the  accident  to  plaintiff  and  the 
wrong  of  defendant  in  having  his  fence  In 
the  highway.  'The  court  was  therefore  Jus- 
tified in  directing  a  verdict  for  defendant, 
and  the  judgment  is  affirmed. 


BAIRD  V.  GONNSI/Ii  et  al. 
(Bapreme  Cktnrt  of  Iowa.  Oct.  15,  1803.) 

HUSBAND  AND  WIFB-AORBBMENTS  FOR  SEP- 
ARATION —  VALIDITY  —  ESTOPPEL  ~  ACTION 
FOR  DIVORCE  DECRBB-BFFECT  ON  WIFE'S 
PROPERTY  RIGHTS. 

1.  Code,  8  3154.  which  provides  that,  when 
property  is  owned  by  the  husband  or  wife,  the 
other  has  no  interest  therein  which  can  be  tbt 
subject  of  contract  betw««a  them,  nor  such  in- 
terest as  will  make  the  same  liable  for  the  con- 
tracts or  llabllftieB  of  the  one  not  the  owner 
of  the  property,  relates  to  the  interest  which 
the  hnsband  or  wife  has  In  the  lands  of  the 
other  created  by  the  marriage  relation,  bat  has 
no  application  to  any  property  interest  which 
the  huRband  or  wife  may  nave  in  the  land  of 
the  other  based  on  contracts  with  third  Dersons. 

2.  A  wife  purchased  land  and  assumea  to  pay 
a  mortgage  thereon,  and  obtained  a  bond  for  a 
deed.  The  mortgage  was  not  paid,  but  a  bank 
took  it  op  on  the  grantor  giving  a  deed  to  the 

Property  as  security.  Thereafter  the  wife  and 
er  husband  executed  a  quitclaim  deed  to  the 
bank,  and  on  the  same  day  entered  Into  an 
agreement  for  future  separation,  with  provi- 
sions  as  to  a  division  of  their  property.  The 
husband,  under  the  agreement,  purchased  bis 
wife's  interest  in  the  land,  and  paid  her  f  1,100 
therefor.  Beld,  that  the  agreement  of  separa- 
tion was  valid  to  the  extent  that  it  had  been 
executed  by  the  husband  purchasing  the  wife's 
property,  so  that  there  could  be  no  rescission 
thereof  without  a  return  of  the  money  received 
by  the  wife,  though  invalid  lo  far  aa  it  related 
to  the  interest  each  had  In  the  property  of  the 
other,  and  thbngh  rescinded  by  ueir  resumption 
of  conjugal  relations. 

3.  Even  assmniog  that  the  entire  agreement 
was  void  becanse  Indivlsilile,  and  that  It  was 
rescinded  so  far  as  it  was  executory,  the  wife 
was  estopped  In  equity  from  recovering  the  prop- 
erty until  she  had  returned  the  money  received 
from  her  husband  therefor. 

4.  Where,  at  the  time  of  a  separation  agree- 
ment a  hnsband  and  wife,  certain  money 
was  regarded  as  belonging  to  the  husband,  the 
wife,  in  the  absence  of  any  mistake  or  ttznd 
at  the  time,  could  not  thereafter  claim  that 
the  money  was  her  property  because  recelvwl 
by  the  husband  in  consideration  for  land  pre- 
viously conveyed  to  her  by  the  huabana  bi 
fraud  of  his  creditors. 

6.  In  a  suit  for  divorce,  institnted  by  a  wife, 
the  petition  contained  allegations  that  at  the 
time  of  the  marriage  she  owned  a  certain 
amount  of  property,  and  that  defeidant 
fraud  had  obtalnedjpossession  thereof,  and  pray- 
ed for  alimony.  The  aoErwer  averred  a  prior 
agreement  of  separation  t>etween  tlie  parties, 
which  divided  their  property,  and  alleged  tbat- 
eaoh  received  the  property  agreed  on.  tliat  de- 
fendant paid  to  pleiatiff  as  a  part  of  the  agree- 
ment a  specified  sum  for  an  Interest  in  land  t>e- 
lotiging  to  the  wife,  which  plaintiff  retained. 
PIs^tTfTs  reply  admitted  the  allegations  of  the 
answer,  but  pleaded  a  subsequent  resnmptlmi  of 
conjugal  relations.  Held,  that  the  decree  in  the 
divorce  snit  awarding  the  wif e^  alimwS'idtia- 
dicated  the  property  ^BhCiciM  W^^M^liiid 
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that  sach  decree  was  conclusive  in  a  then  pend- 
Isg  suit  for  the  recovery  of  the  land. 

Appeal  from  District  Court,  Sioux  Oount7; 
Gea  W.  Wakefield,  Judge. 

Suit  In  equity  to  eet  aside  a  conTeyance, 
for  redemptioi)  of  certain  lands,  and  to  quiet 
plaintiff's  title  thereto.  Trial  to  the  court. 
Decree  for  defendanti,  and  ri«<wHfy  appeals. 
Affirmed. 

J.  S.  Stmble  and  A.  K.  Webb,  for  appe- 
lant.  W.  D.  Boies,  for  appellees. 

DGiEMER,  J.  The  property  in  controrer- 
■7  was  purchased  by  plaintiff,  who  was  the 
wife  of  S.  6.  Baird.  in  the  year  1889,  from 
one  H.  C  Connell,  who  executed  and  deliv- 
ered to  her  a  bond  for  a  deed.  There  was 
a  mortage  on  the  property  to  one  Ormsby 
for  the  sum  of  $1,000,  which  plaintiff  as- 
sumed and  agreed  to  pay.  The  plaintiff  and 
her  then  husband  took  possession  of  the 
pn^erty,  and  used  and  occupied  the  same 
until  the  year  18Q3,  when  plaintiff  removed 
tfaerefrom,  and  went  to  live  with  her  daugh- 
ter, with  whom  Bhe  lived  until  the  year  18M, 
when  she  moved  to  Story  county,  Iowa.  The 
Ormsby  mortgage  matured  some  time  In  the 
latter  part  of  the  year  1890,  and  In  the  early 
part  of  that  year  plalntUTs  husband  made  ar- 
rangements with  the  Sheldon  Bank  to  take 
up  the  mortgage,  and  as  security  therefor 
was  to  procure  a  deed  from  Connell  running 
directly  to  the  bank.  Tiiis  was  consummat- 
ed by  the  execution  of  deed  from  Connell 
and  wife  to  the  bank  imder  date  of  Novem- 
ber 24,  1890.  Thereafter,  and  on  December 
17, 1891,  Baird  and  wife  also  executed  a  quit- 
claim deed  of  the  property  to  the  bank. 
This  the  plaintiff  claims  was  also  Intended 
as  security  to  the  bank  for  the  amount  of 
the  advancement  to  Ormsby  and  a  small  in- 
d^tedness  of  S.  B.  Baird.  There  Is  a  dis- 
pute regarding  the  character  of  this  convey- 
ance, and  we  shall  have  more  to  say  of  it 
during  the  course  of  this  opinion.  Baird  and 
bis  wife  did  not  get  along  pleasantly,  and  on 
December  17th  they  agreed  to  separate,  and 
entered  into  a  written  contract  of  separation, 
the  material  parts  of  which  are  as  follows: 
"S.  B.  Baird  and  M.  J.  Bahrd,  hla  wife,  hav- 
ing concluded  and  agreed  to  live  separate  and 
apart  the  one  from  the  other,  make  the  fol- 
lowing agreement  In  relation  to  their  prop- 
erty: M.  J.  Baird  Is  to  have  all  the  house- 
hold furniture  In  the  houae  occupied  by  them 
in  Boyden,  Iowa,  two  bedsteads,  mattresses, 
springs,  and  pillows  upon  the  same,  two 
pairs  of  blankets,  one  double  lounge,  one 
wash  stand,  two  pitchers,  two  wash  bowls, 
one  extension  table,  all  the  diahes,  two  car^ 
pets,  one  piece  of  ten  yards  of  new  carpet, 
two  feather  beda,  one  center  table,  one  small 
rocking  chair,  alx  double  chairs,  half  of  the 
potatoes  in  the  cellar,  two  cows,  one  red 
without  horns,  the  other  a  brindle  cow  with 
horns— and  two  pigs.  The  said  S.  R  Baird 
la  to  have  the  balance  of  the  property  and 
fnndture,  and  this  is  to  be  regarded  as  a 


final  settlement  of  tbelr  property  r^iti  and 
interest  and  neither  Is  to  have  hereafter  any 
interest  whatsoever  In  the  property  of  the 
other;  nor  la  either  to  be  liable  for  the 
port  or  maintenance  of  the  other,  and  the? 
each  agree  and  do  relinquish  ail  claim  to  tbe 
other's  property.  [Signed]  S.  B.  Baird.  M. 
J.  Baird."  They  did  not  long  remain  apart 
but  after  a  short  time  resumed  their  fonaa 
relations,  which  continued  in  a  fitfnl  sort  of 
a  way  until  about  the  year  1893,  when  tikej 
again  separated,  which  separation  was  fina'. 
In  October  of  the  year  1895  i^alntifr  obtain- 
ed a  divorce  from  her  husband  In  the  district 
court  of  Story  county,  Iowa,  and  in  that  pro- 
ceeding was  awarded  alimony  in  the  sum  oi 
$600.  In  the  latter  part  of  the  year  18S8 
S.  B.  Baird  began  negotiations  with  defend- 
ant Morse  to  sell  or  trade  him  the  property 
In  dispute,  which  finally  culminated  in  t 
contract  of  exchange,  and  the  execution  ot  t 
special  warranty  deed  by  the  Sheldom  Bank 
to  Morse  under  date  of  January  1,  ISM.  Be- 
fore bringing  her  suit  for  divorce  in  Story 
county,  plaintiff  commenced  this  actioQ. 
which  la  to  set  aside  the  deed  from  the  bank 
to  Morse,  to  redeem  the  property  from  the 
bank's  claim,  for  an  accounting  of  the  rents 
and  profits,  and  to  quiet  plalntUTs  title  is 
and  to  the  property.  The  defendant  Connell 
filed  a  disclaimer,  and  Is  consequmtly  out  of 
the  case.  The  defendant  Sheldon  Bank  does 
not  seem  to  have  been  more  than  a  nominal 
party,  for  the  reason,  no  doubt,  that  it  hu 
received  its  money,  and  Is  indifferrait  as  to 
the  result  of  the  controversy.  The  defend- 
ants Morse  answered  the  petition,  setting 
forth  many  defenses,  the  most  Important  of 
which  were  that  they  purchased  the  prop- 
erty for  a  valuable  consideration  from  the 
holder  of  the  legal  title,  without  any  knowl- 
edge or  notice  of  the  plalntUTs  claim;  sec- 
ond, that  plaintiff  parted  with  all  Inter- 
est in  the  property  at  the  time  of  her  flrat 
separation  from  her  husband;  third,  that 
plaintiff's  claim  to  the  property  was  adjudi- 
cated In  the  divorce  proceedings  in  the  Story 
county  district  court;  and,  fourth,  an  estop- 
pel growing  out  of  plalntUTs  conduct  with 
reference  to  the  property.  We  shall  notice 
these  defenses  as  we  proceed. 

Having  Joined  with  her  husband  In  Hie 
conveyance  of  the  property  to  the  bank,  tt 
will  be  observed  that  on  the  face  of  the  rec- 
ords plaintiff  has  no  standing  In  court.  De- 
fendants Morse  have  a  clear  paper  title  mn- 
nlng  from  the  government  through  cratala 
mesne  conveyances  to  Connell.  from  Oonndl 
to  the  bank,  and  from  tbe  bank  to  Morse. 
The  bond  for  a  deed  haa  been  p^ormed  by 
these  conveyancea,  and  whatevtf  Interest 
Mrs.  Baird  had  In  the  property  was  ostrasibly 
transferred  to  the  bank  by  the  Qnlttdslm 
deed  from  Baird  and  wife.  But  It  Is  con- 
ceded that  tiiese  conveyances  to  the  bank, 
except  the  one  from  Baird  and  wife,  were 
for  security  only,  and  should,  therefore,  be 
treated,  so  far  as  this  llU^tion  Is  concern- 
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id,  ««  mortgages.  Bat,  as  plaintiff  Joined 
ipitta  her  husband  in  the  coDveyance  to  the 
lank,  she  must  show  that  this  also  was  In- 
:eQded  as  security,  else  her  case  must  falL 
Chia  presents  one  of  the  controlUng  questions 
n  the  case,  and.  If  decided  adversely  to 
;>laintUf,  will  end  her  case.  It  will  be  ob- 
terred  that  this,  deed  was  made  on  the  same 
lay  as  the  separation  agreement,  from  which 
Eve  Ixave  quoted.  That  agreement  does  not 
n  express  terms  refer  to  the  property  In 
llspute,  but  the  eTideoce  leaves  no  doubt 
IS  to  the  character  of  the  transaction.  Plaln- 
:iff  herself  testified  as  follows:  "Baird  and 
[  had  separated,  and  bad  entered  Into  a 
Evritten  contract  of  separation  about  Decem- 
ber 17,  1891.  Exhibit  5  is  that  contract,  and 
^hat  Is  my  signature.  On  that  same  day 
Baird  and  I  had  an  oral  agreement  as  to 
what  he  should  pay  me  for  my  Interest  in 
the  property  In  controversy  under  the  terms 
}f  oar  separation  agreement.  We  had  a  talk 
El  few  days  before  December  17,  1^1,  and 
we  went  to  Sheldon  December  17th,  to  set- 
tle up  the  matter.  He  made  a  proposition 
that  I  could  take  one  thousand  (fl,000.00) 
dollars  or  the  property.  That  was  In  view 
of  our  separation,  and  that  agreement  was 
carried  out  at  Sheldon  December  17,  1891. 
He  paid  me  eleven  hundred  (91,100.00)  dol- 
lars for  my  interest  In  the  property."  This 
ts  fully  corroborated  by  the  representative 
of  the  bank,  who  testified:  "She  accepted 
from  S.  B.  Baird  In  the  sum  of  eleven  hun- 
dred  ($1,100.00)  dollars.  At  the  time  of  the 
payment  of  the  eleven  hundred  (1,100)  dollars 
to  Mrs.  Baird  by  Mr.  Baird,  there  was  a  deed 
given  to  them  by  Sheldon  Bank  covering  the 
proi>erty  In  controversy.  We  were  to  hold 
It  as  security  for  the  eleven  hundred  seven- 
ty-fonr  dollars  twenty-five  cents  ($1,174.25) 
which  was  to  be  paid  by  Baird,  and  after 
that  was  paid  we  were  to  deed  it  to  any  par- 
ty designated  by  him.  The  reason  this  quit- 
claim deed  was  executed  was,  I  thought  we 
wouldn't  have  first-class  title  unless  we  had 
a  deed  direct  from  Mrs.  Baird;  therefore  I 
demanded  a  quitclaim  deed  from  her  to  clear 
the  title.  I  took  this  deed  with  the  under- 
standing on  my  part  that  Mrs.  Baird  was  re- 
linquishing all  her  right  and  title  to  the  land 
Id  controvert  by  reason  of  the  payment  of 
the  eleven  hundred  (1,100)  dollars  to  her  by 
Mr.  Baird.  On  this  same  day,  December  17, 
1891,  I  rented  tbe  premises  to  her  for  one 
hundred  twenty  ($120)  dollars,  which  she 
paid  In  cash.  I  gave  Bdr.  Baird  credit  for 
the  one  hundred  twenty  <120)  dollars  paid 
by  her.  I  rented  these  premises  to  Mrs. 
Baird  for  the  benefit  of  Mr.  Baird,  and  he 
received  the  proceeds.  Lowell  Morse  paid 
me  the  one  thousand  ($1,000.00)  dollars  due 
apon  the  Ormsby  mortgage,  t  deeded  the 
premises  to  Lowell  Morse  at  Mr.  Balrd's  In- 
stance. I  think  I  never  had  any  talk  with 
Mrs.  Baird  about  the  ownership  or  the  title 
from  December  17,  1891.  until  I  deeded  this 
property  to  Lowell  Morse,  on  January  1, 
96M.W.-66 


1891."  This,  then,  was  the  real  agreement 
between  the  parties,  and  It  Is  manifestly  con- 
clusive of  the  case,  unless  it  be  for  certain 
matters  relied  upon  by  plaintUF,  which  are 
said  to  abrogate  and  nullify  the  agreement 
It  goes  without  saying  that  an  agreement 
between  husband  and  wife  for  future  sep- 
aration Is  contrary  to  public  policy,  and  Is 
therefore  void;  and  It  Is  also  true  that,  when 
property  is  owned  by  husband  or  wife,  the 
other  has  no  interest  therein  which  can  be 
the  subject  of  contract  between  them.  Code, 
I  31S4.  But  it  Is  Just  as  true  that  this  sec- 
tion relates  to  the  Interest  which  the  hus- 
band or  wife  has  In  the  lands  of  tbe  other 
which  arises  out  of  or  Is  created  by  the  mar- 
riage relation.  It  has  no  application  to  any 
property  interest  which  the  husband  or  wife 
may  have  in  the  land  of  the  other  based  up- 
on contracts  with  third  persons,  or  derived 
from  sources  other  than  tbe  marriage  rela- 
tion. Baxter  v.  Hecbt  (Iowa)  67  N.  W.  407. 
Indeed,  section  8157  of  the  Code  expressly 
provides  that  a  conveyance,  transfer,  or  lien 
executed  by  eltbs  husband  or  wife  to  or  In 
favor  of  tbe  other  shall  be  valid  to  the  same 
extent  as  betvteen  other  persons.  Separation 
agreements,  which  generally  are  regarded  as 
Invalid  in  so  far  as  they  relate  to  the  fu- 
ture, have  often  been  recognized  and  en- 
forced in  so  far  as  they  relate  to  mainte- 
nance or  other  collateral  engagements.  Mc- 
Kee  V.  Reynolds,  26  Iowa,  678;  Robertson  v. 
Robertson,  25  Iowa,  360;  Carson  v.  Murray, 
8  Paige,  483;  Lnttrell  v.  Boggs  (Dl.)  48  N. 
B.  171;  Walker  v.  Real,  9  Wall.  748,  19  L. 
Ed.  814.  There  is  no  doubt  that  parts  of 
this  contract  are  invalid  because  they  relate 
to  the  interest  that  each  had  in  tbe  property 
of  tbe  other,  and  periiaps  for  the  reason  that 
by  the  terms  thereof  neither  was  to  be  liable 
for  tbe  support  of  tbe  other.  But  there  is  no 
doubt  that.  In  so  far  as  it  involves  a  pur- 
chase by  the  husband  of  tbe  wife's  separate 
property,  it  was  valid  unless  so  involved 
with  the  other  considerations  as  to  Inval- 
idate tbe  wbole;  or  because  of  the  fact  that 
the  agreement  was  rescinded  when  the  parties 
resumed  the  marital  relation.  There  Is  no 
doubt  that  an  agreement  of  a^aratlon  will 
be  considered  as  rescinded  If  the  parties  aft- 
erward cohabit  or  live  together  as  husband 
and  wife.  And  in  such  cases  all  tbe  provi- 
sions of  tbe  agreement  will  cease  to  operate, 
and  the  parties  will  be  restored  to  tbeir  mar- 
ital rights  to  the  same  extent  as  If  no  separa- 
tion bad  ever  taken  place.  Randall  v.  Ran- 
dall, 37  Mich.  663.  But  this  rule  does  not 
go  to  the  extent  claimed  by  counsel  for  plain- 
tiff. While  the  agreement  Is,  no  doubt,  treat- 
ed as  rescinded  in  so  far  as  the  consideration 
therefor  consists  In  the  agreement  to  live 
apart,  there  may  be  other  conditions,  based 
on  independent  considerations,  which  are  not 
annulled  by  the  presumption  of  conjugal  re- 
lations. Here  plaintiff  had  the  option  to  take 
the  property  in  controversy  as  her  own  or 
to  take  $1,100  for  her  b^erestyfibst^O^bi^ 


this  part  of  tbe  agreement.  It  had  been  ex- 
ecuted to  this  extent,  and  it  seems  to  os 
there  could  be  no  resclsaion  without  a  re- 
turn of  the  money.  But  assuming  that  the 
contract  was  and  Is  void  because  indivisible 
In  character,  and  that,  so  far  as  executory, 
it  was  rescinded,  we  are  nevertheless  con- 
strained to  hold  that  in  equity  plalntift  Is  es- 
topped from  reclaiming  the  property  until  she 
has  returned  tbe  $1,100  which  she  says  she 
received  from  her  husband  therefor.  Plain- 
tiff says,  however,  that  she  returned  the  con- 
sideration to  her  husband  before  bringing  this 
suit.  The,  record  does  not  support  this  con- 
tention. After  receiving  the  money,  she  used 
1100  thereof  and  loaned  |1,000,  received  pay- 
ments of  Interest  and  principal  on  the  loan, 
and  finally  brought  suit  In  her  own  name  for 
tbe  balance  due,  and  obtained  Judgment, 
and  thereafter  assigned  this  Judgment  to  her 
brother.  This  does  uot  look  much  like  a  re- 
turn of  the  money.  She  further  claims  that 
the  fl.lOO  paid  her  by  her  husband  was  In 
fact  her  own,  having  been  derived  by  her 
husband  from  property  theretofore  owned  by 
her.  But  this  contention  is  not  sustained  by 
the  evidence.  The  money  in  truth  belonged 
to  the  husband,  and  the  parties  so  treated  It 
at  the  time  tbe  separation  agreement  was  en- 
tered Into.  That  was  a  full  settlement  of 
their  property  Interests,  and  there  is  no  claim 
of  any  mistake  or  fraud  at  that  time.  In- 
deed, plalntlfTs  claim  to  tbe  money  Is  based 
largely  on  the  fact  that  it  was  the  proceeds 
of  certain  lands  which  bad  been  deeded  to 
her  by  her  husband  to  cheat  and  defraud  his 
creditors.  Although  such  a  conveyance  Is  no 
doabt  good  as  between  the  parties,  tbe  law 
does  not  look  with  a  great  deal  of  favor  upon 
one  who  undertakes  to  substantiate  his 
claims  by  proof  of  fraud.  The  husband, 
with  the  knowledge  of  the  wife,  received  the 
money  for  the  land  which  bad  been  deeded 
to  her  In  fraud  of  creditors,  and  both  par- 
tieB  treated  It  as  his  when  the  separation 
agreement  was  entered  Into.  It  hardly  lies 
In  plaintiff's  mouth  to  say  that  because  of  a 
fraud  in  which  she  Joined  she  should  now 
be  treated  as  the  owner  of  the  money  re- 
ceived by  ber  In  consideration  for  tbe  land  In 
controversy,  and  in  this  manner  secure  not 
only  the  land,  but  the  purchase  price  as  well. 

But  It  Is  said  that,  If  the  contract  was  void, 
DO  estoppel  can  grow  out  of  It,  or  of  any- 
thing done  under  the  contract  There  is  no 
merit  in  this  claim.  It  is  now  well  settled 
that  a  Totd  contract,  or  even  a  void  decree, 
may  be  the  basis  of  an  estoppel.  Mohler  v. 
Shank's  Estate,  93  Iowa,  273,  61  N.  W.  981, 
84  L.  B.  A.  161.  57  Am.  St.  Rep.  274;  Ai^ 
tbur  T.  Israel,  15  Colo.  147,  25  Pac.  81,  10 
L.  B.  A.  693.  22  Am.  St.  Rep.  381;  Rawley  v. 
Burris  (Tenn.  Ch..  App.)  47  S.  W.  176;  Cupp 
T.  Campbell,  103  Ind.  213,  2  N.  a  565.  No 
matter,  tlien,  vhat  view  of  the  contract  Is  to 


tll  she  returns  or  oBera  to  retom  tbe  caotfd- 
eration  she  admits  she  received  therefor. 

But  there  is  another  feature  of  the  cue 
which  is  equally  conclusive.    Plaintiff  al- 
leged In  ber  petition  that  the  deed  from  Cor- 
nell to  the  bank  was  executed  withont  ber 
consent,  and  was  not  in  fact  her  deed.  She 
alsd  claimed  that  the  conveyance  to  the 
bank,  in  which  she  Joined  with  her  husbsnd 
was  of  no  validity;   that  the  transfer  to 
Morse  was  fraudulent,  conclusive,  and  void: 
that  the  property  was  hers,  subject  only  tp 
the  payment  of  the  amount  advanced  by  tht 
'  bank.   This  action  was  commenced  before 
her  action  for  divorce  was  begun,  but  she  m- 
cured  a  decree  in  tbe  divorce  case  before 
j  this  action  was  tried.   In  that  decree  sbe 
was  awarded  the  sum  of  $600  as  allmoDj 
and  $100  attorney's  fees.   That  action  vitA 
tried  on  the  following  allegations  with  r^er- 
j  ence  to  tbe  property  rights  of  the  parties. 
I  In  plaintiff's  petition  for  div(Kt%  she  alleged: 
I  "Plaintiff  further  states  that  she  owned  hi 
I  ber  own  name  in  cash  and  property,  at  tbe 
time  she  married  said  defendant,  about  fl.- 
000,  and  that  since  her  marriage  with  Ae- 
!  fendant  she  has  held  in  her  own  name,  sa 
I  tbe  proceeds  of  said  money  and  labor,  prop- 
erty to  the  value  of  $5,000  and  over;  ai^ 
\  that  said  defendant,  by  fraud  and  false  prom- 
I  ises,  and  threats  of  personal  violence,  his 
<  obtained  possession  and  control  of  said  prc^ 
I  erty,  and  procured  title  thereto  in  his  on 
\  name,  or  in  the  name  of  some  other  pMsoo, 
and  has  either  squandered  the  same,  or  caw- 
ed the -same  to  be  transferred  to  other  p«- 
sons  for  tbe  purpose  of  placing  the  same 
beyond  the  reach  of  plaintiff,  and  to  hrinf 
plaintiff  to  want;  and  that  by  threats  of  per 
sonal  violence  to  plaintiff  forced  her  to  leave 
her  own  home,  and  at  the  same  time  telltns; 
her  she  bad  no  right  there,  and  that  he  did 
not  Intend  to  live  with  her  any  more,  and 
tiiat,  if  he  could  not  get  rid  of  ber  In  one  \ 
way,  he  would  In  another  way."    She  asked 
Judgment  for  alimony,  and  for  sach  othn- 
and  further  relief  as  might  be  adjudged  ; 
equitable.   This  was  denied  by  defeodtD: 
husband,  and  be  also  pleaded  as  follows  la  | 
his  answer:   "Par.  2.  Defendant,  further  aa- 
swering,  states  that  plaintiff  and  defend&ct 
I  did,  on  the  17th  day  of  December,  1891. 
make  between  themselves  a  legal  separatioo 
in  writing,  and  divided  their  property,  and 
each  received  the  said  property  agreed  iqwii:  | 
and  defendant  also  paid  to  plaintiff  as  a  part 
of  said  separation  the  sum  of  $1,000;  and 
plaintiff  retained  and  still  retains  all  tlie 
property  so  received  by  Iiot;  and  bj  reasoc 
of  such  separation  and  agreemuit  plaiaiff 
has  no  further  claim  for  any  property  ttm 
defendant  A  copy  of  said  agreement  la  beie 
to  attached,  marked  'Exhibit  A,*  and  made 
a  part  hereof."   To  this  plalntia  replied  as 
follows:   "Admits  that  part  of  paragrapt 
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two  In  defendant's  answer  that  relates  to  an 
agreement  of  separation  and  division  of 
property,  and  the  Exhibit  A  thereto,  but 
avers  the  fact  to  be  that  subsequent  to  said 
agreement  of  separation  and  division  of  prop- 
erty said  defendant  returned  to  the  home  of 
said  plaintiff,  and  by  means  of  pretended 
repentance  for  his  cruel  and  Inhuman  treat- 
ment of  said  plaintiff,  and  a  pretended  re- 
gard for  her  as  a  wife,  and  solemn  promise 
to  her  that  he  would  amend  his  ways  and 
treat  her  as  a  hnsband  should  a  wife,  and 
assist  in  providing  for  her  and  family,  said 
plaintiff  permitted  said  defendant  to  return 
to  ber  home  with  the  express  agreement  and 
understanding  that  said  agreement  of  separa- 
tion and  division  of  property  should  be  null 
and  void  and  count  for  naught;  and  upon 
said  promise  and  agreements  of  said  defend- 
ant said  defendant  was  permitted  to  return 
into  the  home  of  said  plaintiff,  and  the  rela- 
tion of  husband  and  wife  was  resumed  by 
plaintiff  and  defendant,  whlcli  relation  ex- 
isted and  continued  up  fo  the  time  set  forth 
in  paragrapb  sixth  of  plaintiff's  petition;  that 
said  promises  of  amendment  and  kind  treat- 
ment by  which  plaintiff  permitted  defendant 
to  return  to  her  home  and  resume  the  rela- 
tions of  husband  and  wife  were  totally  disre- 
garded by  defendant  shortly  after  his  return, 
and.  Instead  of  becoming  more  kind  and  lov- 
ing in  his  treatment  of  plaintiff,  he  became 
more  abui^ve  and  brutal  in  his  treatment 
of  plaintiff,  until  plaintiff,  becoming  afraid 
that  defendant  would  put  his  threats  into 
execution,  fled  from  her  home,  as  stated  in 
her  petition."  From  this  It  will  be  noticed 
that  most  of  the  matters  In  issue  in  this 
case  wOTe  In  dispute  In  that,  and  that  the 
validity  of  the  agreement  of  separation  and 
division  of  property  was  squarely  involved. 
True,  plaintiff  did  not  attack  it  on  all  the 
grounds  that  she  does  here,  but  she  chal- 
lenged the  validity  thereof,  and  obtained  her 
award  of  alimony  on  these  issues.  Was  this 
such  an  adjudication  as  bars  plaintiff  of  re- 
lief In  this  case?  Suggestion  is  made  In  ar- 
gument that,  as  this  suit  was  first  commen- 
ced, the  decree  in  the  divorce  case  cannot 
constitute  an  adjudication.  Bat  this  Is  not 
sound.  It  is  the  decree  whidi  constitutes 
the  adjudication,  and  not  tiie  commence- 
ment of  the  action. 

Perhaps  the  plea  of  another  action  pending 
might  have  been  good  in  the  divorce  case, 
but  that  was  not  Interposed.  So  the  only 
question  here  Is  the  effect  of  the  prior  decree. 
It  must  be  remembered  that,  while  the  prop- 
erty in  controversy  at  one  time  equitably  be- 
longed to  the  wife,  she  at  no  time  held  the 
legal  or  recwd  titie  thereto.  That  was  eith^ 
in  Connell,  the  Sheldon  Bank,  or  defendant 
Morse.  She  now  claims,  Just  as  she  did  In 
the  divorce  case,  that  her  husband  was  at- 
tempting to  deprive  her  thereof,  and  to  de- 
fraud. Alimony  Is  not  awarded  in  this  state, 
or  generally  in  this  country,  according  to  the 
eccleBiastlcal  practice  whereby  the  amonut 


of  the  husband's  Income  Is  ascertained,  and 
a  portion  thereof  awarded  his  wife  for  main- 
tenance. Under  our  practice  property  rights 
of  each  are  ascertained,  and  final  distribution 
is  made  of  the  property  In  order  that  the 
parties  may  forever  remain  Ind^endent  of 
each  other.  Calame  v.  Celame,  24  N.  J.  Eq. 
440.  In  making  the  allowance  the  court  must 
estimate  the  property  of  both  parties,  and  ad- 
judicate the  claims  that  each  has  against 
the  other.  Having  the  parties  before  It,  the 
court  will  award  complete  relief.  Pomeroy, 
Bq.  Juris,  g  231.  This  question  Is  set  at  rest 
for  this  state  in  Patton  t.  Loughrldge,  49 
Iowa,  218,  wherein  it  is  expressly  held  that 
a  claim  of  the  hnsband  for  property  of  which 
he  has  been  defrauded  by  his  wife  will  be 
presumed  to  have  been  adjudicated  In  an  ac- 
tion by  the  wife  for  divorce,  in  which  a  decree 
allowing  alimony  was  granted,  and  he  can- 
not afterwards  maintain  an  action  on  the 
claim  against  a  party  by  whose  alleged  in- 
strumentality the  fraud  was  effected.  This 
case  is  direcUy  in  i>oInt,  and,  as  we  think, 
controlling  on  this  Issue. 

We  are  not  to  be  understood  as  holding  that 
the  separate  property  rights  of  husband  and 
wife  are  necessarily  adjudicated  in  every  case 
where  alimony  is  awarded.  What  we  do  hold 
Is  that  under  the  facts  of  this  particular  case 
the  very  matters  In  Issue  between  the  parties 
were  Involved,  or  might  have  been  raised,  in 
the  divorce  case,  and  that  the  decree  for  ali- 
mony in  that  case,  under  the  issues  there 
presented.  Is  conclusive  here.  The  authori- 
ties are  practically  harmonious  on  this  propo- 
sition. Tatro  V.  Tatro,  18  Neb.  895,  25  N.  W. 
571,  53  Am.  Rep.  820;  Behrley  T.  Behrley,  98 
Ind.  256;  Meldrum  v.  Meldmm  (Colo.  Sup.) 
24  Pac.  1088,  11  L.  R.  A.  66;  Boe  v.  Roe 
(Kan.)  35  Pac.  808,  39  Am.  St  Rep.  867. 
See,  also.  Nelson  on  Divorce  and  Separation, 
S  903;  Glaze  v.  Bank  (Ind.  Sup.)  18  N.  BI. 
450;  RoBhoIt  V.  MehuB  (N.  D.)  67  N.  W.  788, 
23  L.  R.  A.  238. 

Something  is  said  abont  the  property  in 
controversy  being  the  plalntifTs  homestead, 
and  that  her  homestead  rights  have  never 
been  forfeited.  The  ready  answer  to  this  is 
that  she  volnntarlly  abandoned  the  home- 
stead long  before  she  commenced  either  suit. 
At  the  time  the  decree  of  divorce  was  ren- 
dered, plaintiff  held  neither  the  legal  title 
nor  any  homestead  rights  in  the  proper^. 
But  she  says  she  abandoned  it  t>ecaose  of 
the  abuse  of  her  husband.  This  Is  not  true. 
She  voluntarily  left  the  property,  and  ac- 
quired a  residence  in  another  county.  It 
would  not  be  profitable  to  consider  the  tes- 
timony with  reference  to  the  relations  which 
existed  between  plaintiff  and  her  husband 
prior  to  the  decree  of  divorce.  They  were 
far  from  harmonious,  and  It  is  no  doubt  well 
for  the  good  of  society  that  they  were  di- 
vorced. It  is  enough  to  say  in  this  connec- 
tion that  wliatever  the  husband's  fault  the 
wife  was  about  as  bad  as  she  could  be.  That 
the  parties  remained  toSmetOiUtSal^U^T 
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did  is  not  the  only  unusual  thing  In  the  case. 

Many  otber  matters  are  discussed  by  coun- 
sd,  bat,  as  the  ones  we  hare  considered  eeem 
to  be  controlling,  we  do  not  stop  to  consider 
them. 

The  decree  Is  manifestly  correct^  and  It  Is 
afflrme^ 


WILKINS  T.  CITY  OF  MI880UBI 
VALLBT. 

(Siqireine  Goort  of  Iowa.    Oct.  19,  1008.) 

PERSONAL  INJURY  ACTION  —  TBSTIHONT  OF 
PHT8ICIAN— CONFLICTINO  BVIOSNCB 
-OUBSTION  FOR  JURY. 

1.  In  an ;  action  for  personal  injuries,  the 
ptiysician  attending  plalntifC  may  testi^  as  to 
now  long  she  continued  to  suffer  pain  after  she 
was  injured.  , 

2.  Who'e  the  evidence  on  an  issae  of  fact  Is 
conflicting,  the  question  is  for  the  jury. 

Appeal  from  District  Court,  Harrison  Coun- 
ty; N.  W.  Macy,  Judge. 

Action  at  law  to  recover  damages  for  per^ 
Bona  I  injuries  received  by  plaintiff  while  pass- 
ing over  and  along  a  sidewalk  In  the  defend- 
ant dty.  Trial  to  a  Jury,  Judgment  for  plaln- 
tUf,  and  defendant  appeals.  Affirmed. 

0.  W.  Kellogg,  for  appellant  J.  S.  Holland 
and  B.  H.  Oochran,  for  appellees. 

DEEMOB,  J.  The  asidgnmenii  of  error, 
many  of  which  are  (Hunlhiu  in  character,  and 
otherwise  defective,  present  but  two  ques- 
tlona  for  our  consideration— one  a  mllng  on 
the  admlsdon  of  evidence,  and  the  othw  the 
correctness  of  two  Instmctkms  given  by  the 
trial  court 

Plaintlfl  caned  as  a  witness  In  her  behalf 
the  physician  who  attended  her  after  she  re- 
ceived her  Injuries,  and  he  was  asked  how 
tong  plaintiff  continued  to  suffer  pain  after 
she  was  hurt  This  was  objected  to,  but  the 
objection  was  overruled,  and  of  ttils  com- 
plaint Is  made.  The  ruling  was  correct 
Such  an  Interrogatory  was  proper  to  be  pro* 
pounded  to  an  expert.  Barber  v.  Merrlam, 
11  Allen.  S22;  Quaife  v.  B.  a,  48  Wis.  SIS, 
4  N.  W.  658,  83  Am.  Bep.  821. 

We  pass  over  some  of  the  matters  argued^ 
because  not  based  on  sufficient  assignments 
of  error,  and  reach  the  question  as  to  the 
correctnesfl  of  the  ninth  and  tenth  Instruc- 
tions given  the  trial  court  Defendant's 
counsel  say  they  were,  perhaps,  correct  as 
abstract  propositions  of  law,  but  were  In- 
correct here,  because  of  want  of  evidence  on 
which  to  predicate  them.  The  record  is  not 
In  a  very  satisfactory  condition,  because  of 
the  fact  that  the  testimony  of  many  of  tbe 
witnesses  is  so  set  forth  as  to  be  difficult  of 
comprehension.  They  doubtless  referred  to 
a  plat  or  diagram  of  some  kind  In  giving 
their  evidence,  nud  this  has  not  been  em- 
bodied In  tbe  record,  and  we  have  had  some 
difficulty  In  understanding  the  exact  situa- 


tion. However,  there  seems  to  be  enoo^  in 
the  record  to  Justify  the  giving  of  the  In- 
structions complained  of.  There  was  sook 
evidence  as  to  how  the  walk  was  originallr 
constructed,  and  enough  to  take  tbe  case  ts 
tbe  Jury  on  the  question  of  defendants 
ure  to  use  ordinary  care  and  diligence  is 
keeping  the  same  In  a  safe  conditlfm  for  pub- 
lic travel.  There  ts  a  conflict  as  to  the  exic: 
place  where  tbe  accident  occurred,  but  thst 
was  for  the  Jury.  The  witnesses  woe  no! 
agreed  as  to  what  caused  the  defects  cam* 
pUhied  of,  but  this  also  was  for  the  Joiy. 
We  see  no  error  In  tbe  InstructloiiB  ct  wUdi 
defendant  may  Justly  complain. 

There  Is  no  merit  in  any  of  tlw  asslgi- 
ments  which  are  In  pvapex  fwm  to  be  o» 
sldered,  and  the  Judgmnit  la  tbaretote  sf- 
flrmed. 


HcBLHONB  v.  WILKINSON. 
(Supreme  Court  of  Iowa.   Oct  SiO^  lOOSl) 

QUOTIBNT  TBRDICr-NBW  TRTif.  Binirm 

TUR. 

1,  A  verdict  is  not  a  quotient  verdict,  tbonyh 
the  Jury  acted  on  the  snKgestion  that  estt 
shOQld  note  the  amount  he  tnoBght  plsiatiff  m- 
titled,  and  that  such  amounts  sboold  be  added 

and  the  sum  divided  by  12,  to  ascertain  the 
average;  there  being  no  agreement  that  t^c 
amount  so  found  should  be  tneh-  verdict  ssd  it 
In  fact  not  having  been  th^r  vo^ct 

2.  There  Is  no  oror  In  refndng  a  motion  for 
new  trial  as  to  one  count  of  the  petltlan;  plaiB- 
tiff  having,  peodinc  the  motion,  ronitted 
amount  recovered  tnoeon. 

Appeal  from  District  Court,  Ja^er  Ooaolr; 
W.  G.  Clements,  Judge. 

Action  to  recover  damages  for  the  tree- 
pass  of  cattle  and  for  slander.  Trial  to  a 
Jury,  and  verdict  and  Judgment  for  the  plalB> 
tiff.  The  defendant  appeals.  Afllnned. 

Ia  8.  Knmlngton,  for  aK»dlant.  O.  M. 
Trlpis  for  appellee. 

SHEBWIN,  J.  It  Is  contended  by  the  ap- 
pellant that  the  verdict  In  this  case  was  « 
quotient  verdict  and  It  Is  conceded  by  the 
appellee  that  If  such  were  the  case  it  sboold 
not  stand.  The  petition  was  In  counts- 
count  1  alleging  damages  for  slander;  count 
2  claiming  damages  for  the  trespass  ol 
stock.  After  some  deliberation,  the  Jury  vot- 
ed that  the  plaintiff  was  entitled  to  a  T«r 
diet  It  was  then  suggested  that  each  mem- 
ber of  the  Jury  note  the  amount  he  thought 
the  plaintiff  entitied  to,  and  that  tbe  sev- 
eral sums  so  stated  be  added  together  and 
divided .  by  12,  for  tbe  purpoae  of  ascer 
talnlog  the  average.  The  record  conclusive- 
ly shows  tliat  there  was  no  agreement  that 
the  sum  so  found  should  be  the  vu^ct  of 
tbe  Jury,  and  It  was  not  In  fact  thefr  verdict 

The  Jury  awarded  the  plaintiff  $22.50  on 
the  second  count  of  his  petition,  and  pend- 
ing tbe  motion  for  a  new  trial  he  remitted 


ond  count  of  bis  petition.  Tub  left  cmly  tbe 
damages  claimed  t<a  slander,  and  tbe  conit 
was  clearly  Justified  In  refusing  a  new  IrlaL 
Tbe  Judgment  Is  therefore  affirmed. 


STELUtNS  PAINT  HFQ.  00.  r.  OOM- 

STOOK  ft  UcQUIBTON  et  al. 

<Siipr«iie  Ooart  of  loira.   Oct  20,  1808.) 

BKCBIVBR  —  COMPENSATION  —  AliLOWAMGSB- 
VALUB  OP  SERVICB8— APPBAV-NOTIOB. 

1.  The  court,  io  fixing  the  compaisatloD  of  a 
receiTer  for  hia  servicea  in  a  receivership,  can- 
DOt  Gonfdder  the  valoe  of  his  services  generally, 
but  only  ttieir  value  to  the  bnsiness  of  which 
he  took  charge  as  receiver. 

2.  Bvldence  on  the  issue  of  proper  compensa- 
tion and  allowancs  of  a  receiver  for  his  services, 
for  bookkeeper,  and  for  attorney's  fees,  exam- 
ined, and  fteld,  that  an  allowance  of  $100  pee 
month  for  tile  receiver,  (SO  per  month  for  the 
bookkeeper,  and  fSOO  for  attorney's  fees  should 
be  made. 

3.  It  la  not  necessary  on  appeal  to  set  out  the 
notice  of  appeal  in  full,  and  an  allegation  of 
doe  service  of  notice  of  appeal,  If  nndenled,  it 

BufiBcient. 

Appeal  from  District  Oonrt,  linn  Goonty; 
W.  O.  Thompson,  Jndge. 
The  opinion  statei  tbe  case.  Modified. 

TJ.  C.  Blake  and  Bedmond  ft  Stewart,  for 
appellants.  Preston,  Grimm  ft  Hofflt,  for  ap- 
pellee. 

WEAVER,  J.  On  October  24,  1901,  the 
Steams  Paint  Manufacturing  Company,  do- 
ing bnsiness  at  Des  Molnee,  Iowa,  brought  an 
action,  aided  by  attachment,  against  Com- 
Rtock  ft  *McQuIaton,  retail  dealers  In  paints 
and  wall  paper  at  Cedar  Baplds,  to  recover 
the  sum  of  (2,280,  claimed  to  be  doe  on  ac- 
count for  goods  sold  to  said  defendants,  and 
in  said  proceeding  obtained  tbe  aM>oIntment 
of  Its  own  manager,  George  K.  Gibson,  as  a 
receiver  of  the  stock  and  book  accounts  of 
the  defendants,  which  had  been  lerled  upon 
under  the  writ  The  receiver  took  possession 
of  tbe  property  on  or  abont  October  25,  1901. 
Tbe  inventory  of  the  stock  amounted  to  about 
$2,700.  and  the  credits  to  about  $6,800.  From 
these  assets  there  was  realized  a  total  of 
$5,945.94,  out  of  which  was  paid  for  labor 
and  other  expenses  (1,971.66.  The  first  re- 
port of  the  receiver,  dated  January  25,  1902, 
Indicates  that  the  work  of  the  receivership 
was  then  practically  completed,  except  the 
disposition  of  a  remnant  of  goods  and  ac- 
counts, for  tbe  sale  of  which  authority  was 
asked  and  granted.  Thereafter  the  service 
of  the  receiver,  as  reported  by  him,  consisted 
In  selling  the  stock  in  lump  for  $1,026;  the 
Bale  of  equity  in  building  for  $280.76;  and 
sundry  small  sales  and  collectloDs,  (120.62. 
These  transactions  were  finally  reported  to 
the  court  February  26,  1902,  showing  a  net 
balance  in  receiver's  hands  of  $8,971.38.  Out 
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months;  compensation  for  bookkeeper,  three 
months,  at  $100,  (300;  and  for  attorney's 
fees,  (800— and  that  the  remainder  be  ordered 
distributed  pro  rata  among  the  creditors,  of 
whom  some  27  bad  filed  claims,  to  tbe 
amount  of  over  $6,(H)0.  Tbis  report  wn  ap- 
proved, and  the  several  allowances  were 
made  as  asked  by  the  receiver.  Thereafter 
application  was  made  on  behalf  of  tbe  cred- 
itors to  set'aMde  said  allowances  as  excessive, 
and  npon  a  bearing  had  thereon  tbe  allow- 
ance to  the  receiver  was  reduced  to  $1,200, 
and  all  othra  objections  overruled.  From 
this  ordtt  the  creditors  appeal.  As  already 
stated,  the  receiver  is  the  manager  of  plain- 
tiff corporation,  from  which  he  was  receiving 
a  salary  of  (250  per  month  during  all  the 
time  he  vnis  acting  as  receiver  In  this  action. 
He  also  admits  that  duripg  that  period  be 
was,  at  least  to  some  small  extent,  traveling 
in  the  interest  of  his  company,  and  that  he 
wate  at  home  attending  a  sick  child  at  least 
one  week.  The  store  was  also  closed  one 
week  from  Christmas  till  New  Year's.  The 
nature  of  the  business,  and  its  extent,  while 
calling  for  the  services  of  a  reliable  man,  of 
some  reasonable  degree  of  experience,  cer- 
tainly present  no  feature  requiring  extraor- 
dinary ability  or  skill.  The  evidence  of  tbe 
wltnraaes  having  experience  in  that  line,  and 
testifying  In  the  case,  tends  to  show  that 
tbe  services  of  a  receiver,  Including  book- 
beeping,  in  such  a  case,  were  fairly  worth 
from  (3  to  (6  per  day,  and  that  the  services 
of  a  bookkeeper  alone  were  worth  not  to  ex- 
ceed $40  to  $75  per  month.  It  seems  to  us 
very  clear  that  the  allowances  upon  both 
these  items  are  exorbitant.  We  make  no 
qnestlon  but  the  receiver  performed  the  du- 
ties of  the  position  faithfully  and  honestly. 
It  is  very  possible  that  his  time  was  worth 
the  munificent  sum  he  demands  for  It,  but 
the  court  must  consider,  not  tbe  value  of  his 
services  In  larger  and  more  Important  affairs, 
but  their  value  to  the  modest  business  of 
which  he  consented  to  take  charge.  We  have 
here  a  very  small  stock  of  goods,  and  a  bosl- 
ness  presenting  no  especially  serious  compU- 
catlona.  The  greater  part  of  the  stock  was 
closed  out  by  a  sale  In  bulk,  and  the  rem- 
nant of  claims  and  accounts  was  disposed  of 
in  the  same  manner.  A  few  contracts  taken 
by  the  Insolvent  firm  were  completed,  and 
one  of  somewhat  larger  proportions  was  as- 
sumed by  another  omtractor.  The  chief  part 
of  the  work  seems  to  have  been  done  within 
two  months,  and  final'  report  made  within 
four  months,  from  the  dato  of  the  receiver's 
appolntmoit  There  were  Incurred,  as  we 
I  have  seen,  expenses  for  Tsrious  porposes— 
I  mostly  for  labra^o  an  amount  of  nearly 
I  $2,000.  Tbe  claims  fwesentod  by  tbe  recelv- 
i  er  for  bis  own  services  and  those  of  his  book- 
keeper and  attorney  amount  to  $2,100,  or  an 
aggregate  of  (4,100.  for  settling  «  business 
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receiver  and  |50  per  month  for  the  book- 
keeper afford  ample  compensation  for  the 
services  rendered,  and  the  judgment  below 
win  be  modified  accordingly. 

The  objection  made  by  appellee  to  the  snf- 
flclency  of  the  showing  of  notice  of  appeal  Is 
not  well  taken.  We  have  frequently  held 
that  it  Is  unnecessary  to  set  out  the  notice 
In  full,  and  that  an  allegation  of  due  service, 
If  undonled,  is  sufBcient  Merrill  v.  TImbrell 
(Iowa)  95  N.  W.  237. 

Appellee  asserts  that  some  of  the  credit- 
ors named  In  the  appeal  have  accepted  their 
pro  rata  shares  under  the  order  of  distri- 
bution made  by  tbe  district  court.  This  is 
denied  by  the  appellants,  and  no  record  is 
presented  in  support  of  the  allegation.  The 
motion  for  an  affirmance  without  modifica- 
tion as  to  sucb  creditors  Is  denied. 

Modified  as  above  indicated,  the  Judgment 
of  the  district  com^  will  be  affirmed  at  \be 
cost  of  the  apjtellee.   Modified  and  affirmed. 


PACKER  et  al.  v.  CHART  (MARSHALL- 
TOWN  STATE  BANK,  Qamishee; 
ADAMS,  Intervener). 
(Supreme  Court  of  Iowa.    OcL  17,  1903.) 

PRINCIFAL  AND  AOSNT— DEPOSIT  BT  AQBNT 
OF  PRINCIPAL'S  FUNDS— RIGHTS 
OP  PRINCIPAL. 

1.  An  owner  of  cattle  delivered  them  to  a 
third  person  under  an  agreement  that  the  lat- 
ter should  fatten  and  sell  them,  and  account 
to  the  owner  for  the  proceeds,  after  deducting 
expenses  and  commissions.  Subsequently  the 
owner  gave  to  his  creditor  an  order  on  the 
third  person  for  snch  proceeds.  The  third  per- 
son recognized  the  order,  and  assnred  the  cred- 
itor that  the  proceeds  would  be  turned  over  to 
him.  The  third  person  deposited  the  proceeds 
in  a  bank  to  his  own  general  account.  Held. 
that  the  creditor,  as  against  die  creditors  of 
the  third  person  attaching  the  bank  account, 
was  entitled  to  the  proceeds  in  the  bank;  they 
being  in  the  nature  of  a  trust  fund,  to  which 
the  owner  of  the  cattle,  or  his  assignee,  had  the 
legal  or  equitable  title. 

Appeal  from  District  Court  Marshall 
County;  Obed  Caswell,  Judge. 

Plaintiffs  brought  action  against  defend- 
ant Crary,  aided  by  attachment  and  served 
notice  of  garnishment  on  the  Marshalltown 
State  Bank,  as  a  debtor  of  Crary,  holding 
funds  of  bis  on  deposit  Judgment  was  ren- 
dered In  this  action  in  favor  of  plaintiffs 
for  V520  and  costs,  and  it  was  agreed  that 
the  garnishee  had  funds  of  Crary  on  deposit 
to  the  extent  of  $767.90.  But  before  the  ren- 
dition of  Judgment  against  Crary,  end  before 
any  Judgment  had  been  rendered  af^ainst  the 
bank  as  garnishee,  Adams  Intervened,  claim- 
ing a  right  to  the  fund  in  the  bank  by  as- 
signment from  one  Hall,  alleged  to  be  the 
equitable  owner  of  such  fund.  Issue  was 
taken  on  the  petition  of  Intervention,  and 
■uch  Issue  was  tried  as  in  equity,  with  the 
result  thqt  the  court  dismissed  the  petition 


nenry  Bione.  zor  appeiianc  xxesa  ■ 
Meeker  and  Binford  &  SneUluK  tot  weDw 

McCLAJN,  J.    There  is  no  real  contmr 
sy  as  to  the  facts,  and,  so  far  as  tiiToivri 
in  the  decision  on  the  petition  of  intene 
tlon,  they  are  substantially  as  follows:  Hi^ 
was  the  owner  of  certala  cattle,  purcbiff] 
to  some  extent  with  money  of  Adam  'i^ 
intervener,  and  he  was  Indebted  to  iii^' 
to  an  amount  largely  exceeding  the  vsi* 
of  the  cattle.   Hall  delivered  these  ar.> 
to  Crary  to  be  fattened  and  marketed. 
the  agreement  that  Crary  should  acconnc?' 
Hall  for  the  proceeds,  after  dedactins  n- 
penses  and  commissions.    Subseqnentlj  Hil 
gave  to  Adams  an  order  on  Crary  tw 
proceeds,  and  Crary  recogniifed  this  orte 
and  assured  Adams  that  he  would  ton  & 
proceeds  over  to  him  in  pursuance  thereof 
Crary  deposited  the  proceeds  of  the  attie 
about  $1,150— In  the  bank  to  his  own  gewn: 
account   It  is  uncertain,  under  the  evideus- 
whether  a  portion  of  the  proceeds  »« 
checked  out  by  Crary  to  Hall's  IwDellts 
not  but  It  is  undisputed  that  Crarj  ii  ^ 
debted  either  to  Hall  or  to  Adams,  bj 
of  the  ord»-,  for  an  amount  ezceedinj;  ^■ 
balance  in  the  bank  to  Crary'a  credit  as  n**. 
proceeds  of  Hall's  cattle;  and  tiie  sole  5t» 
tlon  Is  whether  Crary's  creditors,  by  TirW 
of  the  garnishment  have  a  right  to  this  fBi3 
as  against  the  Intervener,  Adams,  clainin; 
under  the  order  on  Crary  given  to  bim  W 
Hail,  and  recognized  by  Crary  before  t,^ 
garnishment   proceedings    were  instltDtr^^ 
Although  the  proceeds  of  the  cattle  were  de- 
posited by  Crary  to  his  own  indlvidiial  if- 
count  nevertheless,  as  Crary  waa  not  i>- 
owner  of  the  cattle,  but  merely  the  agent « 
Hall  for  the  sale  thereof,  the  proceeds,  i.' 
they  can  be  reached,  belong  to  Hall,  or  w 
Adams,  under  the  order  given  to  tim  Iff 
Hall,  and  not  to  Crary.    The  proceeds  of 
cattle,  in  Crary's  hands,  were  hi  one 
a  trust  fund;  that  Is,  a  fund  as  to  viie--^ 
Crary  had  the  apparent  legal  ownenl* 
but  to  which  Hall  bad  the  legal  or  eqoiol|J 
right   There  can  be  no  controversy  as  toth' 
proposition  that  when  an  agent  depofflti 
principal's  funds  In  a  bank  hi  the  *fp"*'' 
dividual  name,  the  principal  has  the  ri^ 
to  such  funds  as  against  the  agent  or  w-^ 
bank,  and  It  Is  Immaterial  that  tie  foj' 
have  been  mingled  with  other  fords  o' 
agent   As  is  said  by  the  court  hi  Tan  iw 
V.  American  Nat  Bank,  52  N.  T.  1,  T:  W 
a  trustee  deposits  trust  moneys  in  his  o 
name  in  a  bank  with  hlfl  Indlvidnai  nwj^' 
the  character  of  the  trust  money  is 
but  it  remains  the  properly  of  t^^f*',; 
que  trust.   If  such  money  can  be  *'"^J!!, 
the  bank,  and  It  remains  there,  the  o*w 
can  reclaim  It   When  deposited,  tfif 
Incurred  an  obligation  to  repay  it 
not  lessened  or  impaired  becanse 


>ox  with  $100  of  his  own,  the  $100  of  B.  inay 
claimed  by  falm,  although  the  particular 
.illls  constltntliig  It  could  not  be  Identified. 
3o,  If  the  ume  |200  were  dejKislted  In  a 
bank  to  the  credit  of      the  Utle  of  B.  to 
SlOO  would  not  be  affected  by  the  associa- 
tion, and  the  bank  would  owe  that  money 
to  B.,  in  equity,  although  It  owed  A.  also 
for  bis  iBdiTidual  money.  ThesQ  Tlews  are 
not  only  consonant  with  Integrity  and  Jus- 
tice, but  are  fully  sustained  by  authority." 
Tbe  fact  tha^  after  depositing  the  so-called 
trust  fund,  the  agent  checks  out  from  his 
Individual  account  such  portion  of  bis  gen- 
eral deposit  as  belongs  to  him  in  his  Individ- 
ual right,  leaving  a  balance  representing  all 
or  a  part  of  tbe  so-called  trust  fund,  does 
not  deprive  the  principal  of  the  right  to  as- 
sert his  claim  to  such  balance  as  his  own 
property.   Pennell  v.  Deffell,  4  De  Gex,  M. 
&  O.  872,  cited  and  quoted  from  in  Van  Aleu 
T.  American  Nat  Bank,  supra.  In  Farmers* 
&  Merchants'  Nat  Bank  v.  Khig,  57  Pa.  202. 
S8  Am.  Dec  216,  it  appeared  that  an  agent 
bad  deposited  funds  of  his  principal,  with 
his  own  funds.  In  a  bank,  and  that  creditors 
of  tbe  agent  had  garnished  the  bank  for  hla 
deposit,  which  included  not  only  the  fund 
of  the  plaintiff  In  that  case,  but  also  of  otber 
principals.  After  tbe  garnishment  the  prin- 
cipal had  demanded  so  much  of  the  funds  of 
bis  agent  as  represented  the  deposit  of  tbe 
principal's  money.  The  court  said:  "It  Is 
undeniable  that  equity  will  fbllow  a  fund 
through  any  number  of  transmutations,  and 
preserve  It  for  the  owner  so  long  as  it  can 
be  Identified.  And  It  does  not  matter  in 
whose  Dame  the  legal  right  stands.   If  mon- 
ey has  been  converted  by  a  trustee  or  agent 
into  a  chose  In  action,  the  legal  right  to  it 
may  have  been  changed,  but  equity  regards 
tbe  beneficial  ownership.   It  Is  conceded— 
for  tbe  cases  abundantly  show  It— that  when 
the  bank  received  the  deposits,  it  thereby 
became  a  debtor  to  the  depositor.  The  debt 
mlgbt  have  been  paid  in  answer  to  his 
checks,  and  thus  the  liability  have  been  ex- 
tiuguisbed.  in  tbe  absence  of  Interference  by 
bis  principals,  to  wbom  the  moDey  belonged. 
But  surely  it  cannot  be  maintained  tliat 
when  the  principals  asserted  their  right  to 
tbe  money  before  Its  repayment  and  gave 
notice  to  tbe  bank  of  their  ownership,  and 
of  their  unwillingness  that  the  money  should 
be  paid  to  their  agent  bis  right  to  reclaim 
it  tiad  not  ceased.   A  bank  can  be  in  no  bet- 
ter Bitnation  than  any  other  debtor.   ♦    •  • 
But  it  is  Insisted  there  was  no  earmark  to 
the  money.   What  of  that  if  the  money  can 
be  followed,  or  if  It  can  be  traced  into  a 
substitute?   This  is  often  done  through  the 
aid  of  an  earmark.   But  that  is  only  an  in- 
dex enabling  a  beneficial  owner  to  follow 
bis  property.   It  is  no  evidence  of  owner- 
ship. An  earmark  la  not  Indispensable  to 


tached  to  tbe  thing  Itself,  or  it  may  be  ex- 
traneons.  It  Is  fredy  admitted  that  If  a 
trustee  or  agent  receive  money  of  a  cestui 
que  trust  or  principal,  and  mingle  It  with 
his  own  so  that  it  cannot  be  followed,  the 
cestui  que  trust  or  prlnt^I  cannot  recover 
It  specifically.  This  Is  not  because  the  own- 
ership is  changed,  but  because  a  court  can- 
not lay  hold  of  the  property  as  that  of  the 
owner.  But  in  regard  to  money,  substantial 
Identity  Is  not  oneness  of  pieces  of  coin  or 
of  bank  bills.  If  an  agent  to  collect  mon^ 
puts  tihe  money  collected  Into  a  chest  whoe 
he  has  money  of  bis  own,  be  does  not  there- 
by make  It  all  his  own,  and  convert  himself 
Into  a  mere  debtor  to  his  princi]>al.  The 
principal  may  by  law  claim  out  of  the  chest 
the  sums  which  belonged  to  him  before  the 
admixture."  It  must  be  borne  In  mind  that 
the  controversy  here  Is  not  one  as  to  ttie 
right  of  the  principal  to  a  preference  as 
against  otiier  creditors  of  an  Insolvent  bank, 
In  which  the  principal's  money  has  been  de- 
posited by  the  agent  in  his  own  name;  nor 
la  it  as  to  the  right  of  the  principal  to  fol- 
low the  funds  Into  tbe  bands  of  a  creditor 
or  assignee  of  the  agent  who  has  rec^ved  It 
without  knowledge  of  the  nature  of  the  fund, 
and  in  extinguishment  of  some  debt  or  ob- 
ligation of  the  agent  The  plain  tiffs  acquir- 
ed no  higher  right  by  virtue  of  the  garnish- 
ment under  their  attachmrait  proceeding  than 
that  of  their  debtor,  and  If  Crary  was  not 
entitled,  as  against  Intervener,  to  tbe  money 
remaining  In  the  bank  to  Crary's  credit  after 
lutervener  had  asserted  and  establiiOied  his 
claim  thereto,  then  plaintiffs  have  no  right 
to  the  same  fund  by  virtue  of  the  garnish- 
ment proceeding.  Howe  v.  Jones,  67  Iowa, 
130.  8  N.  W.  451, 10  N.  W.  299;  Shaver  Wag- 
on &  Carriage  Co.  v.  Halsted,  78  Iowa,  730^ 
43  N.  W.  623.  That  the  assignment  from 
Hail  to  intervener  entitled  intervener  to  as- 
sert any  right  to  the  proceeds  of  the  cattle 
which  Hail  could  have  asserted  is  unques- 
tionable. Whether  this  assignment  was  legsl 
or  equitable  Is  immaterial,  for  it  gave  Crary 
a  right  to  the  proceeds  of  tbe  cattle— a  right 
which  the  trial  court,  adjudicating  the  eq- 
uitable issues  arising  under  intervener's  pe- 
tition, should  have  recognized.  Des  Moines 
County  V.  Hlnkley,  62  Iowa,  637,  17  N.  W. 
915.  Indeed,  it  was  wholly  Immaterial,  so 
far  as  tbe  rights  of  the  parties  in  this  case 
were  Involved,  as  to  whether  Crary  had  re- 
ceived notice  of.  and  acquiesced  in,  the  as- 
signment OT  not  No  creditor  of  Crary, 
without  any  lien  or  claim  as  to  this  specific 
fimd,  bad  a  right  to  appropriate  it  to  the 
payment  of  Crary's  debts,  as  against  the 
conclusive  proof  that  tbe  fund  did  not  belong 
to  Crary  at  all,  but  belonged  to  some  one 
else. 

The  decree  dismissing  Intervener's  petltiou 
is  therefore  reversed. 
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estate.  Appellee  Inaiata  that  the  remedies 
sonflTbt  wwe  Incoudstent  Not  to,  for  the 
title  to  ttie  propraty  was  retained  by  the  ven- 
dor as  security,  and  all  piayed  was  tiie  al- 
lowance of  ttrnt  part  of  the  debt  ntA  satisfied 
by  retaUBg  the  articles  on  hand.  Aa  the  con- 
tract find  the  price  of  the  articles  to  be  or- 
dered returned,  and  tot  which  credit  shonld 
bave  been  given,  the  evidence  of  the  agent  ss 
to  Talne  waa  Inunatertal.  No  demand  was 
essential  ^rtor  to  the  aroUcatlon  to  the  court 
for  the  order,  nor  was  the  company  called 
upon  to  smreoder  ttc  note  until  satisfied  In 
the  manner  stipulated.  An  <wder  Aoald  have 
been  entered  as  prayed. 
Beversed. 


MANNINO  r.  8FBT«  Ooonty  Treanirer,  et  tL 
(Supreme  Court  of  Iowa.    Oct.  10.  1903.) 

TAUTION— BXBMPTI0N8— PBNSION  HONBT— 
IN8ANB  PBN8I0NSB. 
1.  FensioQ  money  paid  to  the  guardian  of  an 
Insane  penBioner.  and  by  him  loaned,  ia  in  pro- 
cess of  tniDsmissioD  to  the  pensioner,  and  still 
nnder  control  of  the  federal  covemment  (Rev. 
St  U.  S.  |<  4766.  4783  |J7.  ST  Comp.  St  1901, 
pp.  8286,  3297];  Rev.  SL  U.  8.  I  6486,  aa 
amended  by  Act  Feb.  10,  1881.  e.  180,  26  SUt. 
746  [U.  8.  Comp.  St.  IWl,  p.  8703];  Act  Jnne 
80.  1890,  c.  639,  S  1.  26  Stat  187;  Act  March 
2,  1885.  c.  193,  J  1,  28  SUt  964  [TI.  S.  Comp; 
St  1801,  p.  87571),  nnd  so  Is  exempt  from  taza- 
Uon,  as  a  pension,  nnder  Oode^l  1309,  and  Rev. 
St.  b.  S.  4747  [U.  S.  Comp.  St  1901,  p.  8279]. 

An>eal  fxom  District  Conrt,  Wapello  Ooon- 
ty;  T.  M.  Fee,  Judge. 

Salt  In  equity  to  restrain  flie  defendant 
treasnro-  tnun  collecting  a  tax  assessed 
apUnst  plaintiff,  as  guardian  of  one  J<Aii 
SchwaMey.  Insane  on  property  held  by  Um 
as  soch  guardian,  on  the  ground  that  the 
property  was  and  is  ezemirt  from  taxation. 
Defendants  filed  a  demurrer  to  the  petition, 
which  was  overruled,  and,  electing  to  stand 
on  ttielr -demurrer,  a  decree  was  entered  aa 
prayed,  and  defendants  appeal.  Affirmed. 

D.  H.  Emery,  Co.  Atty.,  and  A.  W.  Enoch, 
for  appellants.  MltcbeU  &  Hunter  and  8.  B. 
Adler,  for  appellee. 

DEWIBB,  J.  The  controlling  facts,  as 
gathered  from  the  petition,  are  as  follows: 
In  the  year  1880  one  Blake  was  appointed 
goardlan  of  the  person  and  property  of  John 
Schwabk^,  Inssne.  He  oontlnned  to  act  aa 
sndi  guardian  until  his  death,  in  March  of  the 
year  1897.  Thneupon  plaintifl  was  appctfnt- 
ed  In  his  stead,  ^e  assessor  of  the  dty  a€ 
Ottomwa,  In  Wapello  county,  listed  and  as- 
sessed i^lnst  plaintiff  moneys  and  aredlts 
to  the  amount  of  $4,000,  and  the  board  of 
siqiervtsms  levied  taxes  thereon  amounting  to 
over  $300,  which  were  regularly  entered  on 
the  tazbooks  of  the  county.  In  January  of 
the  year  1901  the  defendant  Spry,  as  county 
tressnrcr,  entered  on  the  taxbooks  of  the 


to  something  like  91.700;  Quoting  now  from 
the  petition:  "(4)  That  the  moneys  so  as> 
sessed,  and  on  account  of  which  said  levees 
were  made,  were  and  are  moneys  paid  to  this 
plaintiff  as  guardian  of  said  John  Schwab- 
key,  and  to  his  predecessor  in  tbe  guardian- 
ship, 1^  tiie  United  States  government,  as  a 
pension  to  said  John  Scbwabkey,  under  the 
general  pension  laws  of  the  United  States, 
for  and  on  account  ot  phyrical  dlsaMlittes  re- 
ceived and  sustained  by  the  said  John 
Sdiwabkey  while  a  soldier  In  tiie  regular 
army  of  the  United  States  during  the  war  of 
tbe  Reb^lion,  and  credits  on  which  aesess- 
moota  were  made  and  are  made,  and  on  ac- 
cotmt  of  which  sudi  levies  wen  made,  and 
■were  and  are  pn>mi8S(sy  notes  taken  and 
held  by  plaintifl  for  money  loaned  by  him, 
tbe  money  so  loaned  b^g  recdved  by  him 
and  his  predecessor  In  guardianship  from  the 
United  States  government  on  account  of  the 
pension  allowed  his  ward  as  afwesald.  <5) 
That  the  United  States  government  first  al- 
lowed said  John  Sdiwabkey  a  pension  on  or 
abont  the  9Qx  day  of  March,  1889,  and  on  or 
about  .that  time  paid  plaintiff's  predecessor, 
as  back  and  accrued  pension  due  plaintiff's 
ward,  13,792.  Afterwards,  and  on  or  abotit 
the  27th  day  of  May.  1880.  tbe  government 
Increased  the  rating  of  plaintiff's  ward  to 
$72  per  month,  and  for  him,  on  or  about  said 
time,  paid  to  plaintiff's  predecessor  the  snm 
of  $11,244  as  back  and  accrued  pension  due 
plalntUPs  ward;  and  ever  since  said  time 
plaintiff's  predecessor  and  himself  have  re- 
ctived  from  the  government  $216  per  quar- 
ter as  pension  from  me  gDvemment  to  thefr 
ward.  That  during  all  of  the  said  time  the 
said  John  Schwabkey  has  been  insane  and 
uttorly  helpless,  and  tbe  expenses  of  his  keep, 
care,  attention,  and  medical  attention,  and  the 
expenses  of  his  guardianship,  have  largely 
exceeded  any  interest  income  that  either  the 
plaintiff's  predecessor  or  himself  could  or 
have  derived  upon  or  from  the  aforesaid  pen- 
sion money  by  loaning  out  the  same.  That 
no  part  of  the  moneys  liave  been  used  pro- 
ductirely,  other  than  being  loaned  out  at  in- 
terest, aud  the  moneys  and  credits  held  now 
by  plaintiff  aggregate  much  less  than  the 
principal  amount  he  and  his  predecessors 
have  directly  received  from  the  government 
to  their  said  ward;  and  th^  said  ward  does 
not  now  own.  and  has  not  owned  since  long 
prior  to  his  b^ng  placed  under  guardianship, 
any  money,  property,  or  other  Taluable  thing 
whatsoever,  except  the  pension  money  re- 
ceived from  the  gDvemment,  and  promtss<wy 
obligations  taken  for  it  when  loaned  out." 

Plaintiff  claims  ttiat  these  tax  levies  were 
each  and  all  illegal  and  void.  In  that  the  mon- 
eys and  credits  were  and  are  exempt  from 
taxation  under  section  4747  of  the  Revised 
Statutes  of  the  United  States  [U.  &  Comp. 
St  1901,  p.  8278].   ~  >  also  pleads  that  tbs 
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kfitteM  in'im-atfXti  mt  iBxw 
mitaltitUitMim^^^  tta« 
iaj^B*  A  pea«|,a9ei^  svd  nCi&Ted  by  lilm, 
uidMf  ^  I^M  4^  ^  UnltM  State*  govern- 
DMut,  W  It  tetimfr  aceouut  of  dliabUmu 
bm  1&  tbs  mlUtUT-  serrica  of  tbs 

^a^vrammtt  tin  in  cprrbftTOitton  of  Hie  bot- 
crelfit^  tbft  umted  states  |^)Temincait, 
mate  tlLe  ConstttnUon,  In  ftuit  ther  Impair 

fbi;  a^Waof  «r  viVkI  mtw  ttr  boon- 

^  Or  penakin.  'S^a  d«miiirK,  fdliaBrH;  fibal' 
lenfa  each  and  all  of  thMe  legal  pTopoit- 
tlotiB,  but  admits  the  facta;  hence  we  hare 
to  deal  Eiiuply  with  the  qiieatb»u  of  law  pre- 

SectSoa  H  tb«  Bertoed  Statute*,  re- 
tted upoa  bx  the  pUilntlff,  reads  aa  folloWB: 
"Mo  Bnzn  of  money  doe  of  about  to  become 
dtie  to  any  penal'OBGr  aball  be  Usble  to  at- 
tAcb&ieiLt,  ley^t  or  seizure  by  or  under  any 
pTDcesB  whaterer,  wbetb- 
lH  mSiA  iftibalnB  -with  the  pension  ofltcer 
«  uiy  officer  or  agent  thereof,  or  Is  In  the 
conns  of  transmlislou  to  the  penslonor  en- 
titled flueretOj  bnt  Bhall  Inure  wholly  to  the 
teoeflt  of  mcb  penalouer,"  And  section  1800 
onr  Code  read*  in  this  wlae:  *Tbe  term 
<xedlt  as  Hied  In  this  chapter  Includes  erery 
claim  OF  demand  dHD  or  to  become  due  for 
DOiwy  «  •  *  and  all  moory  or  property 
■eemed  by  deed  •  •  «  mortgage  or  otb- 
erwlse,  but  pensioners  of  the  United  States 
Or  any  of  tliem.  or  ^lai^oe  or  payments  ex- 
pected for  Bendcea  to  be  rendered  are  not 
Included  in  the  abore  term/'  Construing 
these  secttons  together,  it  la  matiireBt  that 
pension  nion^y  is*  exempt,  not  only  from  ex- 
ecution, hilt  a  1:^0  from  taxation,  so  lon^  ns 
It  temalTia  in  tlip  shnpe  ot  money  to  meet 
the  dally  wHiita  and  necessities  of  the  pea- 
filoner.  This  must  be  so,  flsc  It  would  Dot 
Inure  wholly  to  the  lienedt  of  tln»  pensioner. 
M<in?over.  wlien  we  ronsMtT  the  n;itiir«  and 
object  of  this  houuty,  It  l3  clenr  to  our 
mintiR  tbfit,  were  tIuto  no  statute  oxptTf^sly 
eipmiitini;  Rurli  fnmls,  tllpy  sliOtlld  not  lie 
belli  subject  to  tiixntioG.  Tliere  lg  an  old 
phrase  to  tlie  effect  thjtt  "tlif  power  to  tai 
la  the  power  to  rEestroj."  Tlii>re  ary.  per- 
haps, some  Umltstions  to  tlils  driotriiie',  wiiioh 
wmild  materially  mollify  <>r  t'viiliiSii  U,  but 
for  present  purport;  it  iimst  ii^'  M  'l'i'i'tcd  !ih  b 
tTtilsm.  A  pension  Is  ii  inirp  lnuinty  or 
gnittilty  given  by  the  goTETimipnt  Jn  con- 
slderatlon  or  recognition  of  meritorious  paat 
aerrtces  rendered  by  the  prnsionfr  or  by 
tome  blnBIJian  or  nucestor.  The  policy  of 
granting  the  s^irae  has  prerniled  bnth  here 
and  In  the  mother  enuntTy  from  a  very  pjirly 
period,  !ind  no  Eiiirclen  li;ia  benn  more  etially 
borne  or  renknisl.v  puard-'d  tliao  this.  The 
first  Continental  Cotigress,  by  act  of  August 
Mfc  ttt9i  proTided  ikic  peoHoja  Ibq;  fMO&ni 


t  jBt»t  e.  2A.  Since  that  M»  « IMPV 
simber  of  «&neHi  Aiid  Qiecua  ia»  ten  Im 
passed,  ftnd  the  gOTermaeat  has  basn 
tremely  Ubeia]  with  ttKhse  wbo  Jure  mtt- 
ed  It  la  tlm«  of  need.  3|k«  i36a^WSfm 
d««i  not  confer  expisto  'poirir'  An  ■QragrBH 
to  paaa  anch  bUISi  btot  tbs  right  has  bsa 
fiixwclaea  under  ^  grut  oS  PQVV  tp  fil* 
and  Bdpport  armies.  Am  we  vlev  titfeirK^ 
er  to  grant  pensions  and  bounOea  la  &liMH 
In  government,  qnd  Its  exercise  la  demandr 
Qd  Dot  ontr  tfiHD  the  gtafidpolnt  <tf  mUcr. 
but  from  the  «Q«^dfin|lona  «C  exalt 

tnOe  and  patTtotUlliL  4^AUidtUat  ^  btea 
assumed  by  the  general  goyemment.  and  tat 
matter  la  exdualvely  of  fedenJ  cocnlzaiict 
and  iH^rpod  the  plane  stat«  oontroL  Tbe 
oattite  Batter  U  vested  la  the  Coagress.  at4 
that  body  baa  ereated  a  l»t^li»  and  pav- 
ed Tarioua  ada  iritb  nSS&mds  to  tbe  graak- 
tne  aod  control  of  penidona,  which  an  qoa- 
plete  and  comprehenslTe.  Not  only  baa  ft 
been  liberal  In  Its  allowance  of  penalona,  but 
It  baa  undertaken  to  guard  and  control  'dma 
so  that  the?  aball  luore  wholly  to  the  beoe- 
fit  of  tbe  peaatoner.  Courts  are  not  agmd 
as  to  joBt  when  the  federal  goTermnent  loses 
control,  and  (he  state  may  take  It;  but  we 
have  held,  In.  construing  sectloii  4747  of  ttr 
RoTlaed  Statutes,  before  quoted,  that  prop- 
erty purcbaEed  with  pension  money  is  a- 
empt  from  levy  and  sale  under  executloft 
Crow  T.  Brown,  fil  Iowa.  344.  46  N.  W.  WS. 
11  L.  R.  A.  110,  25  Am.  SL  Rep.  SOL  This 
Is  a  dtep  In  advance  of  most  other  jurisdit> 
tlona.  The  rule  generally  ie  that  such  mos- 
ey is  not  exempt  after  It  has  reacbed  tbe 
pensioner.  See  eases  cited  In  Holmes  t. 
Tallada,  3  L.  R.  A.,  at  page  219.  note,  sod 
Mcintosh  V.  Auhrey,  22  &iiip.  Ct.  Ati  L 

Ed.  Sa*.  We  tpiijte  the  Crow  Cajse  simply 
to  show  tbe  liberal  conatTuctlon  we  have-  i  la- 
ced  on  this  st-itiite.  Aside  from  this.  1?  ill? 
state  were  peruiltteii  to  tai  pMi'^iun  ranur  i-. 
It  could  virtually  deStrOy  any  houuty  tl'ie 
eovernuient  might  see  lit  to  ber;tow  on  its 
soldiers  find  sailors,  and  the  piianinty  that 
It  tiiioiild  iliure  M  hrtlly  to  the  benefit  of  tlJ* 
periRloner  would  be  wholly  destroyed. 

If  the  pensioner  to  this  case  had  b^een  siil 
Juris.  »nd  had  held  In  his  possep=i3on  peo- 
Rion  money  received  fruni  the  Eo^-»'mmeai. 
we  do  not  think  such  fund  would  have  t»e-''a 
>ii]l)Ji?rt  to  nssessment  for  tnxatlon.  Indeei 
section  l."^00  esjiressiy  eXeiiii»ts  iL  Had  be, 
Instead  of  holding  the  menfy.  lojin*id  it  ont. 
and  taken  bonds  or  raortsui^e-s  aa  securSEy, 
It  rany  be  the  state  woiiWl  hare  had  powtf 
to  ta^  tliese  s?curi(iPB.  But  we  do  not  dwidf 
that  Question,  Acitiercncp  to  the  docrrine  of 
Crow  v.  Brown  cjtse  would  rcaiiU  In  a  hold- 
ing that  sm  h  property  could  not  be  reached 
by  legal  process,  for  it  would  not  Inure  wholly 
to  the  beaeht  of  tbe  pensioner.    And  1£  ttA 

fft^ismN  itwam  mamm  ibii0»^m  * 
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ulate  on  this  phase  of  the  case,  for  there 
are  other  oonsfderatio&a  which,  to  our  minds, 
are  decisive  of  it.  As  the  pensioner  was 
laboring  under  a  disability,  he  -  has  never 
received  this  pension  money,  unless  it  be 
beld  that  payment  to  his  guardian  was  pay- 
ment to  him,  and  that  be  bas  bad  the  full 
benefit  thereof.  As  this  matter  of  pensions  !■ 
regulated  wholly  by  the  federal  government, 
we  must  look  to  the  acts  of  Congreafl,  to 
determine  the  authority  of  a  guardian  with 
respect  to  pension  money. 

Section  4766  of  the  Revised  Statutes  of  the 
United  States  reads  as  follows:  "Hereafter 
no  pension  shatl  be  paid  to  any  person  other 
than  the  pensioner  entitled  thereto,  nor  oth- 
erwise than  according  to  the  provisions  of 
this  title;  and  no  warrant,  power  of  at* 
tomey,  or  other  paper  executed  or  purirort- 
Ing  to  be  executed  by  any  pensioner  to  any 
attorney,  claim  agent,  brolEer  or  any  persona 
shall  be  recognized  by  any  agent  for  the 
payment  of  praslons;  nor  shall  any  pension 
be  paid  thereon,  but  the  payment  to  per^ 
sons  laboring  under  legal  disabilities  may 
be  made  to  the  guardians  of  such  persons  in 
the  manner  herein  prescribed  and  pensions 
payable  to  persons  In  foreign  countries  may 
be  according  to  the  provisions  of  existing 
laws:  provided,  that  In  case  of  an  insane 
invalid  pensioner  having  no  guardian,  but 
having  a  wife  or  children  dependent  upon 
him,  (the  wife  being  a  woman  of  good  char- 
acter) the  commissioner  of  pensions  Is  here- 
by authorized,  In  his  discretion,  to  cause  the 
pension  to  be  paid  to  the  wife  upon  her 
properly  executed  voucher,  or,  In  case  there 
is  no  wife,  to  the  gnardlan  of  the  children, 
upon  the  properly  executed  voncher  of  such 
gnardlan,  and  in  like  manner  to  cause  the 
pension  of  Invalid  pensioners  who  are  or  may 
Hereafter  be  Imprisoned  as  punishment  for 
offenses  against  the  laws,  to  be  paid  while 
so  Imprisoned  to  their  wives  or  the  guard- 
ians of  their  children." 

And  the  penal  laws  relating  to  embezzle- 
ment of  pension  money  are  copied  below: 
"Sec.  4783.  H5very  guardian  having  charge 
and  custody  of  the  pension  of  his  ward  who 
embessles  the  same  Id  violation  of  his  trust 
or  tmndnlently  converts  the  same  to  bis 
own  use,  shall  be  punished  by  fine  not  ex* 
ceedlng  two  thousand  dollars,  or  imprison- 
ment at  hard  labor  for  a  term  not  exceeding 
five  yean,  or  both." 

"Sec.  5486.  If  any  gnardlan  having  the 
charge  and  custody  of  the  pensions  of  his 
ward  shall  embezzle  the  same  In  violation  of 
his  trust,  or  fraudulently  convert  the  same 
to  his  own  nse,  he  shall  be  punished  by  a 
fine  not  exceeding  two  thousand  dollars  or 
Imprisonment  at  hard  labw  for  a  term  not 
exceeding  five  years,  or  both,  at  the  dls* 
mtSon  of  the  conrt" 
Tht  above-mentioned  section  was  amended 


committee,  tutor,  or  other  person  having 
charge  or  custody  in  a  fiduciary  capacity  of 
the  pension  of  his  ward,  who  shall  embezzle 
the  same  in  violation  of  his  trust  or  fraudu- 
lently convert  the  same  to  hla  own  use,  shall 
be  punished  by  a  fine  not  exceeding  two 
thousand  dollars  or  imprisonment  at  hard 
labor  for  a  term  not  exceeding  five  years,  or 
both  at  the  discretion  of  the  court."  Act 
Feb.  10,  1801,  c.  130,  S  1,  26  Stat  748.  In 
reviewing  these  and  kindred  Sections  of  the 
acts  of  Congress,  the  United  States  Supreme 
Court,  In  U.  S.  v.  Hall,  98  U.  S.  343,  25  L. 
Ed.  180,  held  that  a  guardian  appointed  un- 
der state  authority,  to  whom  pension  money 
was  paid,  Is  nothing  more  than  an  agent  for 
the  government,  and  that  money  In  bis  hands 
Is  still  under  its  control  and  management 
Indeed,  guardians  appointed  under  state  laws 
are  required  to  make  report  to  the  commis- 
sioner of  pensions  of  their  acta  and  doings 
with  reference  to  pension  money  received  by 
them.  In  the  Hall  Case  it  is  held  that  a 
guardian  appointed  under  state  authority  Is 
not  bound  to  accept  pension  money,  and  that. 
If  he  does,  he  is  amenable  to  the  laws  of 
Congress.  This  being  so,  It  is  clear,  we 
think,  that  the  money  bas  not  passed  Into 
the  hands  of  the  pensioner,  although  paid'  to 
his  guardian,  and  by  him  loaned  out  for  safe- 
keeping, and  to  secure  some  return  there- 
from. So  long  as  the  fund  remains  subject 
to  the  control  and  Jurisdiction  of  the  federal 
government,  the  state  has  no  right  to  Impair, 
direct,  or  control  It  It  is  doubtful  if  a 
guardian  could  be  punished  by  the  state 
courts  for  mismanagement  of  pension  money. 
He  is  amenable  to  the  general  government, 
and  In  handling  pension  money  he  acts  as  a 
government  official  or  agent,  and  not  pri- 
marily for  the  court  appointing  him.  The 
comnUssIon^  of  pensions  has  held  that  pen- 
sion funds  In  the  hands  of  a  guardian,  which 
have  not  been  paid  to  the  pensioner  or  ex- 
pended in  his  behalf  in  accordance  with  law, 
are  In  the  nature  of  an  accrued  pension,  and 
do  not  pass  to  hla  representatives  upon  his 
death,  but  are  to  be  disposed  of  as  provided 
In  the  act  of  Congress  of  June  30,  1S80,  read- 
ing as  follows:  "Provided  further,  that  here- 
after whenever  a  pension  certificate  shall 
have  been  Issued  and  the  pensioner  mention- 
ed therein  dies  before  payment  shall  have 
been  made,  leaving  no  widow  and  no  snr- 
vlvlng  minor  children,  the  accrued  pension 
due  on  said  certificate  to  the  date  of  the 
death  of  said  pensioner  may,  In  the  discre- 
tion of  the  Secretary  of  the  Interior,  be  paid 
to  the  l^al  representatives  of  said  pensl<m- 
er."  Act  June  30,  1890,  c.  039.  S  1,  26  Stat 
187.  And  of  Act  March  2,  1895,  c.  193,  S  1, 
28  Stat  964  [U.  8.  Oomp.  St  1001,  p.  3257], 
reading  as  follows:  "Sncfa  accrued  pensions 
shall  not  be  considered  a  part  of  the  assets 
of  the  estate  of  the  deceased  person  ua  ba 
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liable  for  the  payment  of  the  debts  of  said 
estate  In  any  case  whatsoever  bat  shall  Inure 
to  the  sole  and  exelnslTe  benefit  of  the  widow 
or  chlldreo.  And  If  no  widow  or  child  sur- 
Tlre  snch  pensioner  and  In  the  case  of  his 
last  surriving  child  who  was  sneb  minor  at 
hla  death,  and  In  case  of  a  d^tendent  mother, 
father,  slater  or  brother  no  payment  whatso- 
ever of  the  accrued  pension  shall  be  made 
or  allowed  except  so  much  as  may  be  neces- 
sary to  reimburse  the  person  who  bore  the 
expense  of  their  last  sickness  and  burial,  If 
th^  did  not  leave  sufficient  assets  to  meet 
such  expense.  And  the  mailing  of  a  pension 
check,  drawn  by  a  pension  agent  in  inyment 
of  a  pension  due  to  the  address  of  a  pension- 
er shall  constitute  payment  in  the  event  of 
the  death  of  the  pensioner  subsequent  to  the 
execution  of  the  voucher  therefor."  This,  it 
seems  to  us,  Is  the  result  which  logically  fol- 
lows from  the  Hall  Case.  The  guardian  does 
not  receive  the  pension  as  of  right  Indeed, 
as  we  understand  It,  the  government  may, 
and  frequently  does,  withhold  pensions  from 
one  under  guardianship.  If  a  guardian  does 
receive  it,  he  Is  amenable  to  the  depart- 
ment for  Its  care  and  disposition.  This  be- 
ing true,  It  baa  not  reached  the  beneficiary 
ontll  actually  paid  to  him  or  expended  for 
his  benefit  While  In  the  guardian's  bands, 
he  is  a  mere  trustee  or  depositary  for  the 
general  government  and  the  fund,  no  matter 
what  its  form,  Is  not  subject  to  taxation.  In 
so  far  as  the  pensioner  is  concerned,  It  la 
still  a  pension,  within  the  meaning  of  section 
1309  of  onr  Code. 

Appellants'  counsel  present  an  Ingenious 
argument  in  favor  of  the  taxation  of  these 
credits,  but  it  is  wholly  bottomed  on  the 
thought  that  when  the  money  was  paid  to 
the  guardian  It  was  the  same,  in  lavr,  as  a 
payment  to  the  pensioner.  If  that  were  true, 
there  would,  of  course,  be  much  reason  for 
saying  that  as  he  had  loaned  the  money,  and 
was  not  using  or  Intending  to  use  it  for  his 
ward's  dally  necessities,  he  should  pay  his 
proportion  of  the  taxes  for  the  protection 
afforded  his  property.  Here  lies  the  fallacy, 
as  we  view  it  The  money  has  not  under 
the  rulings  of  the  pension  department,  reach- 
ed the  pensioner.  It  is  being  held  by  the 
guardian  as  a  trustee,  and  is  In  process  of 
^nsmisslon  until  actually  paid  to  the  pen- 
sioner, or  expended  for  his  benefit  This  be- 
ing true,  it  is  not  subject  to  taxation. 

The  decree  !■  right,  and  It  la.affinned. 


WHITB  ft  H0SKIN8  T.  BENTON. 

(Supreme  Court  of  Iowa.    Oct.  16,  1908.) 

BROKERS— AQENCT— TERMINATION— SALE  BT 
PRINCIPAL— NOTICB—NECBSaiTT—BX- 
CLUSIVB  AaBNOT— BVIDBNCT. 
1.  Where  an  owner  of  land  listed  the  same 
for  sale  with  plaintiffs  as  well  as  otlier  brokers, 
resarring  the  right  to  sell  tlie  same  himself,  and 
M  was  understood  that  plaintiffs  should  not  be 
entitled  te  commlsalons  nnlsss  they  found  a 


purchaser  before  the  land  was  sold  by  ttie  own- 
er or  some  other  broker,  a  sale  thereof  by  the 
owner  operated  to  terminate  plaintiffs'  agem? 
to  sell  the  land,  witbont  aotioe  of  tba  asLlie  b7 
the  owner. 

2.  Where  an  owner  of  land  bad  listed  the. 
same  for  sale  with  plaintiffs  and  other  brokm. 
reserving  the  right  to  sell  the  eame  himself,  and 
it  was  understood  that  the  plaintiffs  w^e  not  to 
be  entitled  to  commission  unless  they  were  the 
first  to  procure  a  purchaser,  the  fact  that  cc 
the  owner's  notifyuw  plainUffs  that  he  would 
take  a  reduced  price  for  the  land  if  sold  by  s 
certain  day,  plaintiffs  replied  that  they  would 
find  a  purchaser  before  night  of  the  followiac 
day,,  to  which  the  ownw  replied  duit.  if  ther 
did,  their  commissiou  was  ready,  did  not  con- 
stitute an  agreement  suspending  def«idsnt'i 
right  during  such  time  to  sell  the  land  himself 
and  relieve  himsdf  from  UabilitT'  for  comms- 
sions. 

S.  Such  conversation  did  not  oporate  to  girm 
plaintiffs  the  exclusive  agency  for  th«  sale  at 
the  land  for  snch  period. 

Appeal  from  District  Oonrt  OHiKffnn  Ooon- 
ty;  S.  M.  JBSwood,  Judge. 

Action  by  plaintiffs,  who  are  real  estate 
brokers,  to  recover  a  commission  on  real  es- 
tate. Trial  to  the  court,  and  Judgment  for 
plaintiffs.  Defendant  appeals.  Beversed. 

F.  F.  Hontw  and  J.  F.  lATenOer,  Cor  ap- 
pellant U.  W.  Fxiek  and  W.  &  Graj,  Air 
appellees. 

BISHOP,  a  J.  The  facta  are  not  tn  dis- 
pute. Defendant  waa  the  own«  of  m.  tract 
of  land  in  Oalhonn  county,  and  had  listed  tiw 
same  with  plaintifle  for  sale,  the  price  being 
fixed  at  965  per  acre,  and  the  agents  oom- 
misslCHi  agreed  iqmn  b^ng  fl  pw  acre.  He 
had  listed  the  same  property  with  aerenl 
other  real  estate  agenta  or  biokeim  at  the 
same  price,  and  of  fliUi  the  plalntlflFa  had  full 
loHnrtedge.  Defendant  also  reaerved  tbe 
right  to  blxnaelf  to  make  a  sale  It  be  fomid 
an  omportiinlty  or  saw  fit  to  do  so.  Matten 
stood  In  this  condition  until  September  25, 
1901,  when  defendant  notifled  plalntllb  that 
If  a  purcbaaer  was  found  by  tbe  flawing 
Monday,  September  80th,  he  wonid  take  tbe 
sum  of  f6,2S0  tor  the  land.  It  la  made  to 
appear  that  plaintiffs  Informed  the  dtf endant 
that  at  tbe  price  named  thcr  would  find  Um 
a  purchaser  for  the  land  before  night  of  the 
following  day,  to  which  defendant  at  the 
time  responded,  **If  yon  do,  your  commlaaloa 
is  ready."  That  evening,  before  going  to  his 
home,  three  or  four  miles  In  Qie  coontiy,  de- 
fendant by  himself  made  a  sale  of  the  land. 
He  at  <mee  went  to  the  office  of  plalntllEB  to 
advise  thtm  of  the  fact,  but  did  not  find 
them  In,  and  wmt  home.  The  nert  moniing 
plaintiffs  found  a  purcbaaer  for  ttie  land,  wbo 
was  able  and  willing  to  take  the  same  at  tbe 
price  named,  and  one  of  the  plalntlffB  drove 
out  to  the  residence  of  defendant  shortly  be- 
fore noon,  and  reported  that  such  purchaser 
had  been  found.  He  was  then  adrised  by 
defendant  of  the  sale  of  the  evening  prerlona. 
One  contention  made  by  plaintiffs  in  ttie  court 
below,  and  such  is  now  made  by  their  counsel 
in  this  court;  laDi^M^^S>§MC>  sm- 
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chaser  for  the  land  before  notice  of  the  sale 
Dy  defendant,  they  are  entitled  to  recover 
the  commission  agreed  upon.  And  It  is  said 
that  under  tbe  ordinary  contract  of  agency 
with  a  real  estate  broker  notice  to  the  broker 
ig  necessary  to  revoke  such  agency;  that 
there  Is  no  implied  contract  that  a  sale  by 
tbe  principal  shall,  without  notice  to  the 
broker,  operate  as  a  revocation  of  the  agen- 
cy. We  are  not  prepared  to  admit  tbe  sound- 
ness of  the  doctrine  thus  contended  for.  Oer- 
talnly  the  great  weight  of  authority  is  against 
It,  and  we  think  It  has  no  support  In  rea- 
son. It  would  not  be  possible,  within  Qie 
limits  of  this  opinion,  to  take  up  and  dlB- 
cuss  the  many  authorities  cited  and  relied 
upon  by  counsel  for  appellees.  It  will  be 
snffldent  to  make  clear  our  views  to  call  at- 
tention to  a  few  of  the  authorities  which  we 
regard  as  controlling  upon  the  subject  See 
Story  on  Agency,  fi  481;  Mechem  on  Agency, 
I  220;  Ahem  v.  Baker  (Minn.)  24  N.  W.  841; 
Goldsmith  V.  Cook  (Com.  PI.)  14  N.  Y.  Snpp, 
878;  Gilbert  V.  Holmes,  64  111.  548.  We  quote 
from  Story  as  follows:  "A  revocatloo  by  op- 
«atlon  of  law  may  be  by  a  change  of  condi- 
tion or  of  state  producing  an  Incapacity  of 
either  party.  This  proceeds  upon  the  gen- 
eral rule  of  law  that  the  derivative  authority 
expires  with  tiie  original  authority  from 
which  it  proceeds.  The  power  of  continuing 
an  agency  is  founded  ui>on  the  right  of  the 
principal  to  do  the  business  himself;  and 
when  that  right  ceases  the  right  to  create 
an  appointment  or  continuing  the  appoint- 
ment of  an  agent  already  made  for  the  same 
purpose  must  cease  also.  In  short,  the  de- 
rivative authority  cannot  generally  mount 
higher  or  exist  longer  tiian  the  original  au- 
thority." In  Ahem  v.  Baker,  whic^,  like  tbe 
one  before  ua,  was  an  action  to  recover  real 
estate  commlsslojos,  it  Is  said:  "A  revoca- 
tion may  be  shown  by  the  death  of  the  prin- 
cipal, the  destruction  of  the  subject-matter, 
or  the  determination  of  the  estate  by  a  sale, 
as  well  as  by  exprera  notice.  The  plalDtlll 
had  tbe  right  to  employ  several  agents,  and 
the  act  of  one  in  making  a  sale  would  pre- 
clude tbe  other  without  any  notice,  unless 
the  nature  of  bis  contract  with  them  required 
it  In  dealing  with  the  agent  the  plaintiff 
took  the  risk  of  the  revocation  of  his  agen- 
cy." In  that  case  the  sale  was  made  by  an- 
other agent  With  the  statement  of  the  rule 
thus  made  we  are  satisfied.  And  It  seems  to 
us  that  plaintiffs  are  in  no  position  to  com- 
plain because  of  an  enforcement  of  such  rule 
as  against  them.  Moreover,  as  we  under- 
stand it.  such  a  result  was  directly  contem- 
plated by  their  contract  They  listed  tbe 
lands  upon  their  books,  and  went  about  find- 
ing a  purchaser  therefor,  with  a  full  xmder- 
etandlng  tliat  they  were  to  have  nothing  un- 
less they  found  an  acceptable  customer. 
Th^  also  knew  full  well  that  other  agents 
bad  the  property  listed,  and  were  seeking  a 
customer  therefor,  and  that  defendant  tilm- 
■eir  retained  tbe  right  to  find  and  deal  with 


a  customer  should  he  be  able  to  do  so.  Now, 
clearly,  they  took  the  chances  of  being  able 
to  present  themselves  with  a  customer  ahead 
of  the  other  agents,  and  before  defendant 
himself  found  one,  and  thus  earn  the  prom- 
ised commission.  Turning  the  proposition 
about,  they  took  tbe  chances  of  a  sale  being 
made  to  a  customer  brought  forward  by  some 
other  agent  or  to  one  of  the  defendant's  own 
finding.  Defendant  occupied  tbe  position,  and 
no  other,  of  saying  to  the  several  agents  with 
whom  he  had  listed  his  land  that,  if  any  one 
of  them  should  bring  to  tilm  a  customer  for 
his  land  before  he  should  sell  it  tiimself,  he 
would  pay  a  commission;  otherwise  none 
would  be  paid.  This  is  the  sum  and  But>- 
stance  of  tbe  contract  under  which  plaintltCs 
went  to  work,  as  shown  by  tbe  record  made 
upon  tbe  trial.  Now,  It  Is  possible  that 
where  agents  are  employed,  as  were  these 
plaintiffs,  to  sell  lands,  and  a  sale  takes  place, 
of  which  they  are  not  at  the  time  notified, 
they  may  recover  the  value  of  labor  per- 
formed, or  tbe  amount  of  expense  incurred, 
between  tbe  time  when  the  sale  took  place 
and  the  time  when  notice  thereof  was  given 
to  them.  Such,  however,  is  not  tbe  case  be- 
fore us,  and  we  do  no^  tboetore,  determine 
such-  question. 

Bi^  counsel  for  appellees  makes  the  fur- 
ther contention  that  what  transpired  between 
the  parties  on  September  25tb  amounted  to 
an  'express  promise  and  undertaking  on  tbe 
part  of  defendant  to  pay  plaintiffs  a  com- 
mission if  they  fonnd  a  purchaser  on  tbe  day 
following,  regardless  of  whether  a  sale  was 
in  tbe  meantime  made  by  defendant  or  by  any 
other  agent  With  this  contention  we  are  al- 
so unable  to  agree.  There  was  no  new  or 
further  contract  Defendant  announced  a 
reduction  In  price.  Flaintifrs  declared  tbat 
they  could  find  a  customer  at  tbe  reduced 
price  within  a  day's  time.  Defendant  said 
that  If  they  did  their  money  was  ready  for 
them.  Surely,  counsel  do  not  seriously  con- 
tend tbat  here  was  any  new  contract  or 
even  any  modification  of  tbe  old  contract 
Plaintiffs  could  only  earn  a  commission  by 
finding  a  customer,  and  they  would  be  enti- 
tled to  their  commission  whether  tb^  found 
one  within  a  day's  time  or  a  month's  time, 
the  agency  not  having  been  sooner  revoked. 
The  defendant  would  have  been  bound  to  pay 
tbe  stipulated  commission  whether  tbe  cus- 
tomer was  found  within  the  next  day  or 
within  the  next  month,  tbe  contract  continu- 
ing in  force.  Tbe  only  modification  was  that 
within  the  time  limit  fixed  a  sale  might  be 
made  at  the  reduced  price  named.  Nor  Is 
there  anything  In  what  was  said  or  done  to 
Indicate  that  It  was  Intended  to  give  to 
plalntitfs  an  exclusive  agency,  so  that  It  Is 
not  necessary  for  us  to  consider  whether  an 
exclusive  agency  would  result  In  a  liability 
on  the  part  of  defendant,  In  any  event,  should 
a  customer  be  fonnd  by  plaintUb  within  the 
time  mentioned  by  tbem. 

We  conclude  that 
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giving  Judgment  to  plalntiffB,  and  such  judg- 
ment Is  reversed,  and  tbe  causft  1b  remanded 
for  further  ^nceedings  according  to  law. 
Rerersed. 


OEBMAN  TRUST  CO.  t.  BOARD  OF 
SQUALIZATION  OP  CITT  Or  DAV- 
ENPORT TP, 

SAME  T.  CITY  OF  DAVENPORT  et  al. 

(Supreme  Court  of  Iowa.    Oct.  16.  1903.) 

TAXATION— POSSESSION     OP     PROPERTY  BY 
AGENT— LIABILITY  OF  AGENT— STATUTES 
-CONSTRUCTION- VALIDITY. 

1.  A  company  which  bag  Id  Its  poBsessioD 
note!  and  mor^ages  executed  to  it,  and  hj  it 
assigned  to  third  persons  under  assignments 
atipulatiag  that  tbe  notes  and  mortgages  shall 
remain  with  it  for  safe-keeping  and  collection, 
and  that  it  shall  retain  all  Interest  in  excess  of 
a  specified  per  cent  as  comMnsatlon  for  its 
services,  la  an  agent  within  Code,  |  1320,  pro- 
viding that  any  person  acting  as  agent  of  an- 
other,  and  having  in  his  "poMeesion  or  under 
his  control  or  management"  anj  money,  notes, 
credits,  etc.,  of  such  other  person  "with  a  view 
to  investing  or  loaning  or  in  any  other  manner 
using  or  holding  the  same  for  pecnniarr  profit 
for  himself  or  the  owner,"  iliaD  list  ws  same 
for  taxatkm. 

2.  A  company  which  has  in  Its  possession  notes 
and  mortgages  executed  to  it,  and  by  it  as- 
signed to  third  persons,  but  deposited  with  it 
fttr  collection,  and  which  pays  taxes  tbereon  un- 
der Code,  I  1820,  providing  that  such  agents 
shall  be  personally  liable  for  the  taxes  on.  the 
property  in  their  [tossession,  has  a  lien  on  the 
notes  and  mortgages  for  the  taxes  so  paid. 

8.  As  tbe  agenf  paying  taxes  on  the  property 
In  his  hands  as  agent  has  a  lien  thereon  for  the 
amount  of  the  taxes  so  paid,  Code,  S  1320,  mak- 
ing agents  having  the  possession  or  control  of 
property  belonging  to  others  personally  liable 
for  the  taxes  thereon,  is  not  onconstitutional, 
as  depriving  the  agent  of  bis  property  without 
due  process  of  law,  and  denying  to  him  the 
equal  protection  of  the  law. 

4.  Code,  S  1312,  requires  every  "inhabitant  of 
the  state'*  not  under  disability  to  list  for  taxa- 
tion all  property  of  which  he  is  the  owner  or 
has  the  control  or  management.  Section  1813 
provides  that  credits  and  moo^  are  to  be  list- 
ed where  the  owner  resides.  Section  1350  pro- 
vides that  personal  property  riiall  be  listed  In 
the  name  of  the  owner.  Section  1360  makes  it 
the  duty  of  the  owner  to  furnish  the  assessor  a 
list  of  money  and  credits  owned  him.  Sec- 
tion 1320  provides  that  any  person  acting  as 
agent  of  another,  and  having  In  his  possession 
or  under  bis  control  the  money,  notes,  credits, 
etc.,  of  such  other  person,  shall  list  the  same 
for  taxation,  and  declares  that  the  agent  shall 
he  personally  liable  for  tbe  taxes  on  the  same. 
Held  that,  as  resident  owoers  are  required  with- 
out reservation  to  list  their  moneys  and  credits, 
section  1S20  is  applicable  only  to  cases  where  a 
resident  agent  has  possession  of  property  be- 
longing to  nonresidents  of  the  state. 

5.  A  city  charter  which  empowers  tbe  city 
"to  levy  and  collect  taxes  on  all  taxable  prop- 
erty," bnt  which  does  not  specifically  provide 
■whose  duty  it  shall  be  to  list  property  with  the 
asseesor,  nor  point  out  in  terms  on  whom  the 
oblieation  to  pay  taxes  is  imposed,  necessarily 
implies  that  the  duty  rests  on  the  owner,  which 
includes  a  resident  Sfrent  having  possession  and 
control  of  taxable  property  of  a  nonresident  of 
the  state. 

6.  Code,  f  1011,  relating  to  cities  under  ape- 
cia]  charters,  and  providing  that  all  the  prop- 
er^ of  individuals,  companies,'  copartneruilps, 
and  oorporationa  shall  be  listed  by  the  assessor 


for  city  taxation,  and  it  shall  be  the  doty  of 
the  ownor,  officer,  agent,  or  indMdaal  hanng 
control  of  the  same  to  aasht  the  aasessor  in 
listhig  the  same,  makes  section  1320,  providu^ 
for  the  taxation  of  property  in  the  buds  of 
agents,  applicable  to  dtlcs  under  special  cksr- 
ter. 

Appeal  from  District  Ooott;  Soott  Comtr. 
P.  R.  Wolfe,  Judge. 
The  opinion  states  tbe  caae.  Modified. 

Lane  &  Waterman,  for  appelUnt.  Fred  W. 

Neal,  for  appellees. 

WEAVER,  J.  The  German  Trust  Oompa- 
ny,  doing  business  at  Davenport,  Iowa,  was 
by  tbe  assessor  of  the  township  assessed  for 
taxation  upon  the  sum  of  fSOO,000,  moneyi 
and  credits  alleged  to  be  in  the  posaesBleo 
of  said  company  as  the  agent  of  others.  A 
similar  assessment  for  tbe  same  year  was 
made  to  tbe  city  assessor  for  taxation  te 
city  purposes.  Tbe  board  of  equalization  bav- 
Ing  In  each  Instance  refused  to  cancel  tbe 
assessment,  the  company  appealed  to  the  dis- 
trict court,  by  which  said  assessments  were 
confirmed  In  the  snm  of  f636,6&0,  and  from 
this  Judgment  the  company  appeals. 

The  facta  are  not  iBvolved  Id  any  material 
dispute,  and  may  be  stated  aa  follows: 

(1)  On  January  1,  1902,  the  appellant  com- 
pany had  in  Its  possession  promissory  note? 
and  mortgages  aexregating  J838,6&0.  whidi 
bad  been  executed  to  said  company  by  thiid 
persons,  and  by  It  assigned  to  cnstomers  or 
clients  desiring  such  InvestmNits. 

(2)  In  each  instance  tbe  assignment  was 
made  to  such  client  or  customer,  and  tbe  po»> 
session  of  the  securities  was  retained  by  tbe 
appellant  under  a  written  agreement,  tbe  sub- 
stance and  terms  of  which  are  Indicated  by 
the  following  blank  form,  which  was  em- 
ployed In  said  transactions: 

"Receipt  and  Memorandum  of  Sale. 

"The  Omnan  Tmat  Company,  of  Daravort 
Iowa, 

"In  consideration  of  the  payment  of  

Dollars,  has  this  day  sold  to  tbe 

following  Mortgage  Note,  to- wit: 
No.  of  Loan,  Amount,  S 

Principal  Dollars. 

Name  of  Maker  

Date  of  Note.  

Whwi  Due  

Interest  Payable  

"Secured  by  first  Mortgage  on  

being  acres  In  County,  lowm.  on 

condition  as  follows: 

"Said  note,  and  papers  belonging  thereto, 
shall  remain  deposited  with  the  said  Gennaa 
Trust  Company,  for  safe  keeping  and  collec- 
tion. 

"The  German  Trust  Company  shall  ncHn 

and  retain  all  interest  In  excess  ot  per 

cent  collected  on  said  note  as  compensation 
for  Its  sn-vlces,  also  the  Interest  accrued  to 
this  date,  amounting  to  andbeloncbis 
to  said  Trust  Coig^^^^Googl^ 
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"Interest  and  principal  wben  collected  to 
be  placed  to  the  credit  of  said  (assignee) 

  with  the  German  Savin ga  Bank,  of 

Davenport,  Iowa. 

"The  German  Trust  Company  reflerves  the 
right  and  privilege  to  repurchase  said  Note 
and  Mortgage  at  Its  face  and  Interest  at  ma- 
turity, or  before,  upou  default  by  the  maker 
in  payment  of  interest  or  any  condition  con- 
tained in  the  nuHigage.** 

(3)  m  each  Instance  the  appellant  retained 
or  reserved  to  itself  the  Interest  which  had 
accVued  upon  the  security  sold  to  the  date 
of  the  assignment  and  a  share  of  the  Interest 
thereafter  to  accrue  upon  the  principal— usual- 
ly one-half  of  1  per  cent  per  annam.  The 
notes,  as  a  rule,  were  payable  In  installments, 
at  the  option  of  the  maker. 

(4)  Under  said  contract  api>enant  attended 
to  the  collection  of  the  notes,  looked  after  the 
Insurance  of  property  covered  by  the  mort- 
gages, and.  In  case  of  sale  of  any  of  the 
mortgaged  lands  for  delinquent  taxes,  bid 
them  In  for  the  protection  of  the  security. 

(5)  Of  the  ?63fl,650  In  securities  so  held  by 
the  appellant  the  sum  of  $418,900  was  owned 
by  residents  of  Scott  county,  Iowa,  and  the 
remaining  $217,700  by  nonresidents  of  the 
state. 

The  appeals  taken  by  plaintiff  from  the 
general  assessment  and  from  the  assessment 
for  city  purposes  have  been  submitted  to- 
gether, and  will  both  be  considered  In  this 
opinion. 

1.  The  assessment  In  question  was  evident- 
ly made  upon  the  theory  that  the  facts  as 
above  recited  call  for  an  application  of  the 
provisions  of  section  1320  of  the  Code.  That 
section  reads  as  follows:  "Any  person  acting 
as  the  agent  of  another  and  having  In  his 
possession  or  under  his  control  or  manage- 
ment, any  money,  notes,  credits  or  personal 
property  belonging  to  such  other  person,  with 
a  view  to  Investing  or  loaning  or  in  any  other 
manner  nslng  or  holding  the  same,  for  pe- 
cuniary profit  for  himself  or  the  owner,  shall 
be  required  to  list  the  same  at  the  real  value, 
and  such  agent  shall  be  personally  liable  for 
the  tax  on  the  same,  and  If  he  refuse  to  ren- 
der the  list  and  swear  to  the  same,  the 
amonnt  of  such  money,  property,  notes  or 
credits,  may  be  listed  and  valued  according 
to  the  beat  knowledge  and  Judgment  of  the 
assessor."  It  Is  argued  by  appellant  that 
"or,"  where  that  word  first  occurs  in  said 
section.  Is  to  be  construed  as  "and,"  thus 
making  It  necessary  that  moneys  and  credits, 
In  order  to  be  taxable  to  the  agent,  must  not 
only  be  In  his  possession,  bat  under  his  con- 
trol and  management  as  well.  This  construc- 
tion Is  said  to  be  required  on  account  of  the 
absurd  and  nnjust  resnlti  which  most  follow 
from  a  literal  application  of  the  statute  as 
written.  A  literal  Interpretation,  It  Is  said, 
would  make  the  man  who  temporarily  b<rids 
tbe  moDci7  of  another  for  safe-keeping,  the 
lawyer  at  banka  who  holds  a  note  for  coN 


lection,  and  every  person  who  for  any  purpme 
chances  to  have  the  physical  possession  of 
moneys  or  securities  belonging  to  another, 
liable  to  taxation  thereon;  thus  leading  to 
gross  hardships  to  many  persons  who  have 
no  means  of  protecting  or  rdmbursing  them- 
sdves.  The  statute  wUI  not,  in  our  Judg- 
ment, bear  such  a  construction;  nor  does 
there  seem  to  be  any  occasion  for  resorting 
to  the  violent,  pMt  sometimes  allowable,  ex- 
pedient of  reading  Into  a  word  used  by  the 
Legislature  a  signification  or  meaning  which 
It  does  not  usually  bear.  The  word  "posses- 
sion" as  well  as  the  words  "control"  and 
"management,"  as  employed  In  section  1320, 
are  each  and  all  limited  and  qualified  by  the 
remainder  of  the  section  in  which  they  are 
found.  Reading  the  entire  provision,  we  find 
that,  to  Justify  the  assessor  In  requiring  one 
person  to  list  the  property  of  another,  several 
facts  must  be  shown:  First,  agency  of  the 
party  listing;  second,  possession  or  centred 
by  the  agent  of  the  moneys,  notes,  or  credits 
of  his  principal;  and,  third,  such  possession 
or  control  must  be  held  by  the  agent  with  a 
view  to  Investing  or  loaning  or  In  some  other 
manner  holding  or  using  the  same  for  the 
pecuniary  profit  of  himself  or  of  his  principal. 
Hence,  In  the  hypothetical  cases  stated  by 
counsel,  there  can  be  no  liability  because 
of  the  absence  of  the  third  essential  fact  ele- 
ment above-  noted.  No  agent  Is  liable  to  tax- 
ation for  the  property  of  another  In  his  pos- 
session or  under  his  control,  unless  he  holds 
that  possession  or  Is  vested  with  that  control 
for  tbe  particular  purposes  named  In  tbe  stat- 
ute. Such  being  the  case,  we  have,  then,  so 
far  as  this  point  is  concerned,  simply  to  ask 
whether  the  appellant's  possession  of  the 
moneys  listed  by  the  assessor  is  of  the  char^ 
acter  contemplated  by  the  statute.  That  in- 
quiry, we  think,  must  be  answered  in  the 
affirmative.  It  may  be  conceded,  perhaps, 
that  under  the  peculiar  form  of  contract  be- 
tween appellant  and  Its  clients  It  does  not 
appear  to  hold  the  securities  for  the  purpose 
of  reloanlng  or  reinvesting  the  moneys  col- 
lected thereon;  but  it  is  quite  clear  It  does 
hold  the  same  In  Its  possession  and  control 
for  tbe  pecuniary  profit  of  the  said  clients 
and  of  itself.  Tbe  profit  accruing  to  both 
parties  is  that  which  la  usual  in  that  class  of 
investments— the  Interest  accruing  upon  the 
securities  handled.  Th.e  money  originally 
loaned  belonged  to  appellant  By  the  con- 
tract of  assignment  appellant  received  an 
amount  equal  to  the  principal  sum  Invested, 
and  retained  a  share  of  the  earnings  npoa  the 
original  loan.  Both  assignor  and  assignee 
have  a  direct  property  interest  In  tbe  secure 
Ity;  but  the  former  retains  the  right  of  man- 
ual iKMsesslon  and  control.  Appellant's  agen- 
cy Is  coupled  wiOi  an  Interest,  and  the  as- 
signee cannot,  under  the  terms  of  the  con- 
tract, deprive  bis  agent  of  the  possession  of 
the  property.  Both  parties  rean  a  financial 
profit  out  of  the  b«nM(^^5 
puts  his  money  Into  tne  purchase  of  tra  m~ 
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ciirity,  subject  to  the  reserved  Interest  and 
right  of  the  agent  The  latter  retains  the  ab- 
solQte  right  to  keep  the  security  In  Its  own 
possession,  and  undertakes  to  collect  and  ac- 
count for  the  proceeds.  When  collection  Is 
made,  the  principal  la  to  receive  back  the 
original  face  of  the  security,  with  the  major 
part  of  the  interest  accruing  from  the  date 
of  bis  purchase,  while  the  agent  retains  all 
the  interest  accrued  at  the  date  of  the  pur- 
chase, and  a  minor  fraction  of  the  interest 
thereafter  earned.  It  would  be  difficult  to 
create  an  agency  coming  within  the  meaning 
of  the  statute  if  this  be  not  one.  Counsel 
say,  however,  that  the  "possession"  and  "con- 
trol" mentioned  in  section  1320  have  no  ref- 
erence to  securities  or  written  instruments, 
bat  to  the  moneys  which  they  represent;  and, 
as  the  contract  of  assignment  does  not  em- 
power the  appellant  to  loan  or  Invest  such 
moneys  when  collected,  the  statute  is  not  ap- 
plicable. This  construction  leads  to  a  mani- 
fest disregard  of  the  expressed  legislative  in- 
tent. The  language  of  the  act  la  clear  and 
oneqalvocaL  The  duty  to  list  the  prc^erty 
for  taxation  la  enjoined  upon  the  agent  who 
baa  in  his  posse^on  or  under  hla  control 
either  "money,  notes,  credits,  or  other  per- 
sonal property"  belonging  to  another,  "with 
a  view  to  investing  or  loaning  or  in  any  other 
manner  using  or  holding  tbe  same  for  the 
pecuniary  profit"  of  himself  or  principal. 
Appellant  did  "hold"  the  "notes  and  credits" 
listed  by  the  assessor,  and  did  have  snch 
"control"  of  tbe  same  that  the  assignees 
could  not  demand  their  surrender  or  deprive 
appellant  of  the  right  to  make  the  collection 
thereon,  and,  as  we  have  seen,  the  one  pui^ 
pose  of  this  arrangement  was  the  pecuniary 
profit  arising  therefrom  to  the  principals  and 
to  their  agent.  It  Is  also  argued  for  appel- 
lant that  this  construction  of  the  statute 
works  a  manifest  injustice,  In  that  the  tax 
ts  made  a  personal  charge  against  the  agent, 
but  affords  him  no  remedy  by  which  be  may 
be  reimbursed  for  the  expenditure  thus  incur- 
red. Counsel  say:  "If  plaintiff  had  been  a 
trustee,  vested  with  the  legal  title  to  the 
property,  it  could  doubtless  repay  Itself  for 
taxes  advanced;  or  perhaps  It  could  do  so  if 
It  held  such  quasi  title  as  is  conferred  by  a 
right  of  control  and  management  But  not 
so  under  the  facts  here."  We  think,  however, 
the  facta  do  bring  the  case  fairly  within  the 
concesaion  of  counsel.  PlaintitF,  as  we  have 
already  seen,  had  not  only  the  "quasi  title 
conferred  by  a  right  of  control  and  manage- 
ment" but  it  had  absolute  title  to  a  frac- 
tional interest  In  each  security,  coupled  with 
a  right  to  bold  the  entire  security  in  Its  own 
possession  until  tbe  debt  was  collected.  If, 
then,  while  holding  such  possession,  the 
agent  or  co-owner  advances  tbe  money  neces- 
sary to  satisfy  a  legal  charge  against  the 
common  property  or  the  property  of  tbe  prln- 
cii>al,  tbe  law  will  give  him  a  lien  thereon 
for  bis  reimbursement  "The  agent  in  gen- 
eral has  a  particular  right  of  lien  for  all  his 
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in  and  about  the  pn^rty  or  thing  Intmsted 
to  hla  agency,  whenew  tbey  are  i»opa-  at 
necessary  or  Incident  thaeto."  1  Am.  k 
Eng.  Sncy.  Law  (2d  Ed.)  1118:  This  cmdn- 
sion  necessarily  disposes  of  the  forthtf  eon- 
tentton  that  the  statute  Is  nnooiutitntloiial 
as  depriving  plaintiff  of  Its  property  withcot 
due  process  of  law,  and  denying  to  U  tiie 
equal  protection  of  the  law. 

2.  Assuming  the  nature  of  the  agency  re- 
ferred to  In  Code,  {  1320,  to  be  as  we  bvn 
Indicated  In  the  preceding  dlvtslon  of  this 
opinion,  we  come  to  the  more  difficult  ques- 
tion whether  it  was  appellants  duty  to  list  for 
taxation  the  entire  9636,600,  of  which  it  had 
possession,  or  only  the  $217,700  which  It  heU 
for  nonresidents.  If  we  are  to  follow  tbe  lit- 
eral terms  of  this  section  of  the  statute  with- 
out reference  to  other  provisions,  tboe  Is  do 
room  for  escape  from  the  conclusion  ar- 
rived at  by  the  trial  court    The  command 
is  broad  and  general,  and  does  not  In  Itsdf 
provide  for  any  exertion.  Nevertheless,  sec- 
tion 1320  contains  but  one  of  the  many  jwo- 
visions  which  the  Legislature  has  enacted 
concerning  the  assessment  and  taxation  of 
property.   Title  7  of  the  Code  of  189T,  witli 
amendments  since  made,  eml>odles  a  campn- 
hensive  plan  for  levying  and  collecting  the 
public  revenues,  and,  while  seeking  to  omipel 
every  form  of  property  to  bear  its  Just  pro- 
portion of  the  public  burden.  It  manifests 
equal  solicitude  to  avoid  the  injustice  and  op> 
pression  which  would  result  from  double  tax- 
ation.  It  is  notorious  that  certain  forms  of 
property— more  particularly  moneys  and  cred- 
its—often elude  the  assessor,  and  that  more 
or  less  inquisitorial  proceedings  ai«  neces- 
sary to  counteract  the  craft  and  strategy  by 
which  such  assets  are  frequently  shifted 
from  hand  to  band,  or  concealed  or  withheld 
from  tbe  view  of  the  taxing  officers.  To  rem- 
edy this  evil,  and  to  insure  that  all  moneys 
and  credits  held  within  its  Juriadietion  de- 
manding and  receiving  the  protection  of  iti 
law  shall  contribute  to  the  cost  of  the  bene- 
fits thus  enjoyed,  the  statute  has  provided 
various  checks  or  guards,  of  which  section 
1320  is  but  one.   In  construing  and  applying 
them,  each  must  be  read  and  consldwed  la 
the  light  of  the  others.   A  provisloD  wUdi, 
standing  alone,  would  admit  of  but  one  mean- 
ing, may  have  a  materially  enlarged  cu-  re- 
stricted significance  when  used  In  connec- 
tion with  the  entire  statute  of  which  It  forma 
a  part   Reading  the  Code  title  on  taxation, 
we  find  (sections  1303  to  1310,  InclusiTe)  that, 
subject  to  a  few  specific  exemptions,  all  prop- 
erty of  every  kind  and  nature,  Including  cred- 
its, whether  witnessed  by  writing  or  other- 
wise, is  made  taxable.   By  section  1312  the 
duty  is  laid  upon  every  "tohabltant  of  tbe 
state"  not  under  disability  to  list  fur  taxa- 
tion "all  property"  of  which  he  is  the  owner 
or  has  the  control  or  management  as  there- 
in directed.    The  "contvol  or  manigement" 
here  mentioned  ^'t^#£d)i^ihi»^^i;^^Btod  or  de- 
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lined  hj  like  latter  claiue  of  the  same  sec- 
tion as  that  which  Is  exerclaed  by  a  person 
toavlng  legal  chelae  ot  control  of  property  In 
truBt  or  acting  for  one  who  is  under  disabil- 
ity. By  aectlon  1813  moneya  and  credltB  are 
to  be  Uated  where  the  owner  realdea,  and. 
when  read  In  MHinectlon  with  the  preceding 
■ectiont  it  aeema  scarcely  open  to  question 
that  the  listing  la  to  be  1^  the  **owd^,"  and 
by  no  one  else,  If  he  be  a  resident,  and  not 
under  disability.  This  Is  rendered  still  clear- 
er by  reference  to  section  1311,  which  allows 
any  person  reqnbed  to  list  moneys  or  credits 
to  deduct  from  the  aggregate  thoeof  tbe 
gross  amount  of  his  own  bona  fide  Indebted- 
ness. Section  1850  provides  that  personal 
property  shall  be  listed  In  the  name  of  tbe 
owner.  Code  Snpp.  1902,  §  1300.  makes  it  the 
duty  of  the  owner  to  furnish  the  assessor  a 
list  of  moneys  and  credits  showing  separate- 
ly the  aggregate  amount  of  his  notes,  bonds, 
and  other  evidences  of  credit,  and  to  make 
oath  that  such  list  is  a  foil,  true,  and  correct 
statement  of  "all  moneys  and  credits  owned" 
by  blm.  Refusal  to  furnish  snch  list  or  make 
such  oath  when  required  is  made  a  misde- 
meanor. Section  1357.  These  provisions, 
taken  together,  prescribe  and  emphasize  the 
duty  of  every  resident  owner  to  list  all  his 
moneya  and  credits  without  reservation,  and 
If  such  owner,  in  making  lils  list,  should  omit 
or  refuse  to  include  moneys  and  credits  own- 
ed by  Mm  In  the  hands  of  agents,  he  would 
be  chargeable  with  an  evasion  of  his  stata- 
tory  obligation,  unless,  Indeed,  section  1320, 
already  quoted,  has  the  effect  to  relieve  him 
therefrom.  The  holding  of  the  court  below, 
as  we  understand  It  glvea  this  effect  to  said 
section.  It  proceeds  upon  the  theory,  rea- 
sonable in  Itself,  that  the  Legislature  did  not 
intend  to  require  an  owner  to  list  moneys 
and  credits  held  by  his  agent,  and  at  the 
same  time  require  the  agent  to  list  the  same 
property,  and  be  personally  liable  for  the 
taxes  thereon.  To  avoid  this  confusion  and 
prevent  the  Injustice  arising  from  double  list- 
ing  and  taxation,  that  court  adopted  tbe  fM- 
lowing  construction  of  the  statute,  which  we 
quote  from  Its  opinion  found  in  the  record: 
"There  is  an  apparent  conflict  In  these  sec- 
tions, and  it  is  the  duty  of  the  court  to  har- 
monize them  If  It  can  do  so,  for,  as  they  were 
adopted  at  the  same  time,  they  are  to  be  con- 
strued together.  The  first  requires  tbe  own- 
er to  list  all  of  his  property  subject  to  taxa- 
tion within  the  state.  Tbe  second  requires 
the  property  to  be  assessed  where  the  owner 
lives.  The  third  requires  tbe  agent  to  list 
any  money,  notes,  or  credits  in  his  possession 
or  under  his  control  or  management,  and  re- 
sults in  double  taxation  if  tbe  owner  and  the 
agent  has  to  list  tbe  property  and  it  Is  to  be 
assessed  to  each.  But  In  the  construction  of 
statutes  the  words  'and'  and  'or'  are  con- 
vertible, as  the  sense  may  require.  William 
T.  Poor,  65  Iowa,  410-415.  21  N.  W.  763.  If 
we  m.ike  these  sections  to  read,  'Every  Inhab- 
»aN.W.-66 


Itant  of  this  state,  of  full  age  and  sonnd 
mind,  shall  list  for  the  assessor  all  property 
subject  to  taxation  In  the  state  of  which  he  Is 
tile  owner  and  has  the  control  and  manage- 
ment, in  tbe  manner  herein  described,  and 
moneys  and  credits,  notes,  bills,  bonds  and 
corporate  shares  and  stocks,  not  otherwise  as- 
sessed, shall  be  listed  and  assessed  where 
the  owner  lives,  and  any  person,  acting  as 
the  Agent  of  another,  and  having  in  bis  pos- 
session,  and  under  bis  control  and  manage- 
ment, and  money,  notes  and  credits,'  etc.,  'shall 
be  required  to  list  tbe  same  at  the  real  value,* 
etc.,  soch  a  construction  will.  In  my  Judg- 
ment, harmonize  all  parts  of  said  statute,  and 
not  subject  any  property  to  double  taxation. 
It  will  require  the  owner,  where  he  has  the 
control,  to  list  it,  and  the  agent,  when  he 
has  tbe  control  and  management,  to  list  it; 
and  it  would  be  better  so,  as  the  agent,  when 
he  has  the  property  In  his  possession  and 
control,  will  be  In  a  better  position  than  the 
owner  to  know  its  true  value."  If  this  con- 
structloD  be  approved,  it  divides  tbe  respon- 
sibility of  listing  moneys  and  credits  between 
the  resident  owner  and  bis  agent,  and  per- 
mits the  former,  when  listing  bis  property  to 
tbe  assessor  and  making  oath  to  the  same, 
to  mentally  reserve  and  withhold  therefrom 
all  bis  moneys  and  credits  which  may  happen 
to  be  in  the  possession  or  control  of  an  agent 
The  exception  thus  read  into  the  statute  neu- 
tralizes In  a  large  measure  tbe  force  and  ef- 
fect of  the  numerous  and  specific  require- 
ments to  which  we  have  called  attention  as 
being  designed  to  secure  from  every  resident 
tbe  fullest  and  most  complete  disclosure  of 
all  his  taxable  property. 

No  reason  is  suggested  for  Imposing  upon 
the  agent  the  duty  of  listing  moneys  and 
credits  in  his  bands  when  the  owner  Is 
within  the  Jurisdiction  of  tbe  state,  save  the 
suggestion  that  tbe  former  Is  "In  a  better 
position  than  the  owner  to  know  their  true 
value."  In  exceptional  Instances  this  may 
be  true,  but  there  Is  nothing  in  the  nature  of 
the  case  to  Indicate  -that  such  is  the  gen- 
eral rule.  Ordinarily,  every  man  is  presumed 
to  liave  some  intelligent  conception  of  the 
fair  value  of  any  item  of  property  owned  by 
him.  On  the  other  band,  even  if  we  concede 
the  superior  qxiallfication  of  tbe  agent  to  es- 
timate the  value  of  securities  In  his  hands, 
he  cannot  be  presumed  to  know  anything 
of  the  amount  of  deduction,  if  any,  to  which 
the  owner  may  be  entitled  on  account  of  bis 
indebtedness.  Again,  the  place  where  tbe 
assessment  shall  be  made  is  one  of  impor- 
tance both  to  the  public  and  individual  own- 
er. If,  for  Instance,  one  of  appellant's  clients 
resides  In  a  country  township,  where  the 
rate  of  taxation  is  materially  less  than  in 
the  city  of  Davenport  the  assessment  of  his 
moneys  and  credits  In  tbe  city,  instead  of 
the  place  of  his  residence,  as  provided  by 
law,  unjustly  increases  his  burden  of  taxa- 
tion, and  at  the  same  time  deprives  his  Iqcal 
Digitized  by  VoOOQlC 
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taxing  district  of  a  part  of  its  rightful  reTe* 
nae&  DlTldlng  the  respoDSlbllity  for  listing 
ona*a  moneyt  and  credits  would  he  Illogical 
In  operation,  and  open  the  door  to  evasion  of 
taxes.  The  owner  of  monoTs  and  credits— 
no  matter  how  great  In  Talue— may,  for  rea- 
sons legitimate  or'  otherwise,  place  the  great 
bnik  of  his  fortune  In  the  hands  of  an  agent 
for  InrestmenL  That  agent  may  reside  In 
another  taxing  district  of  the  state,  or  ina.r 
be  a  local  banker  or  a  next-door  neighbor, 
or  may  occupy  a  desk  In  the  same  office  with 
his  principal,  yet  the  rule  followed  by  the 
lower  court  would,  absolve  such  own«'  from 
listing  the  property  thus  held  by  another  for 
his  benefit,  and  leave  the  assessment  and 
payment  of  the  taxes  thereon  to  d^end  upon 
the  honesty  and  personal  responsibility  of 
the  agent,  who  may  be  entirely  Insolvent 
In  the  absence  of  language  clearly  requiring 
it^  we  should  avoid  any  construction  of  the 
statute  leading  to  such  results,  or  Uable  to 
Induce  such  abuses.  In  the  natural  and 
proper  order  of  things  It  is  the  owner  who, 
If  within  the  Jurisdiction  of  the  state,  should 
list  his  property  for  taxation.  He  alone  can 
know  or  reveal  to  the  assessor  the  extent 
and  description  of  his  taxable  estate,  wbeUi- 
er  the  same  be  In  his  own  hands  or  In  the 
hands  of  agents.  He  alone  knows  the  ex- 
teat  of  bis  bona  fide  Indebtedness,  If  any. 
Upon  him  alone,  under  ail  ordinary  circum- 
stances, devolves  the  duty  to  pay  the  taxes 
levied  on  bis  property.  This,  as  we  read  it. 
Is  also  the  theory  of  the  statute.  When, 
however,  the  owner  of  moneys  and  credits 
taxable  here  Is  a  nonresident,  and  therefore 
not  subject  to  visitation  or  examination  by 
the  assessor,  his  resident  agent  having  con- 
trol of  the  funds  Is  by  section  1320  of  the 
Oode  made  to  stand  In  the  place  of  his  prin- 
cipal, and  is  held  to  the  same  measure  of 
obll^tlon.  Giving  tills  meaning  to  said  sec- 
tion, and  restricting  Its  application  to  agents 
of  nonresidents,  we  avoid  the  conflict  of 
which  the  trial  court  speaks,  and  efTectuate 
the  evident  latent  of  the  Legislature.  The 
statute  seeks  to  find  persons  within  the  state 
who  may  be  made  chai^eable  for  the  listing 
of  all  personal  property.  Real  estate  may 
be  assessed  to  an  unknown  owner,  and  the 
tax  enforced,  without  discovering  the  Iden- 
tity of  such  owner.  Not  so  with  moneys  and 
credits.  The  assessment  must  be  made  to 
aome  named  Individual— the  owner.  If  an  in- 
habitant of  the  state;  but.  If  he  be  a  non- 
resident, then  the  resident  agent  found  in 
the  possession  or  control  of  the  property.  It 
is  true,  the  language  of  section  1320,  stand- 
ing alone.  Is,  as  we  have  said,  broad  enough 
to  Include  all  agents;  but,  the  statute  hav- 
ing already  and  In  the  same  connection  pro- 
vided for  the  complete  listing  of  the  prop- 
erty of  residents  by  the  owners  In  person, 
the  safe  assumption  that  the  lieglalature  did 
not  Intend  to  require  the  same  property  to 
be  listed  by  and  taxed  to  two  different  per- 
aons  forbids  that  it  be  extended  to  include 


agents  of  resident  principals.  It  fbllowft. 
therefore,  under  the  conceded  fkets  in  the 
case,  that  the  assMsment  to  appellant  of  the 
H1S,9S0  of  securities  held  for  resldentB  of 
Scott  county  was  unanthorlzed. 

S.  The  case  made  by  appellant  against  the 
assessment  for  dty  purposes  Is  identical  with 
the  one  disposed  of  in  the  preeedinc  dlvlsbo 
of  this  opinion,  except  the  point  made  that 
Davenport  is  OTganised  under  weclal  charter, 
and  that  Qiere  is  nothing  In  that  Instrumest 
or  in  the  statute  which  authorizes  Qie  aasess- 
ment  of  pn^erty  to  an  agent.  We  do  not 
regard  the  objection  as  sound.  The  power  of 
taxation  conferred  by  the  charter  is  in  gea- 
eral  terms  "to  levy  and  collect  taxes  vpoa 
all  taxable  property."  It  does  not  ^eciflcal- 
ly  provide  whose  duty  it  shall  be  to  list 
property  with  the  assessor,  nor  point  cmt  Id 
terms  uiK>n  whom  the  obligation  to  p^  the 
taxes  Is  imposed.  But  it  Is  a  necenaary  In- 
pllcatlon,  arising  f  rotn  the  very  nature  and 
purpose  of  taxation,  that  the  duty  rests  npoK 
the  owner;  and  It  Is  no  undue  enlaisement  «f 
that  Implication  to  say  that  a  resident  agent 
having  possession  and  control  of  taxable  per- 
sonal  properly  belonging  to  a  nonresident  of 
tiie  state,  Is  an  owner  within  the  meaning 
of  that  provision.  But  vre  ate  not  left  ts 
rely  upon  this  construction,  for  Godev  I  lOli, 
relating  to  dtles  under  special  chartN',  pn- 
vldes:  "All  the  property  of  Indlvidnals.  com- 
panies, co-partnerships  and  corporatJoas.  sbaR 
be  listed  and  returned  by  the  assessor  for 
city  taxation;  and  It  Is  the  doty-  of  ttie 
owner,  officer,  agent  or  Indlvldnal  liaving 
control  of  the  same  to  asrist  the  assessor  in 
listing  the  same,  and  the  penalties  for  his 
neglect  or  refusal  so  to  do  ahall  be  as  pro- 
vided in  title  7  of  this  Code,  so  far  as  the 
same  may  he  applicable,  and  not  in  contra- 
vention of  any  of  the  provisions  herebi,  or 
of  the  charters  of  such  dtles;  but  tbe  equal- 
Izatlon  of  all  assessments  shall  be  made 
the  eoundl  as  provided  by  ordinance  or  tbe 
charters  of  said  dtles."  It  Is  objected  that 
this  does  no  more  than  prescribe  tbe  do- 
tles  of  the  agent,  but  gives  no  povrer  to  ex- 
act taxes  from  him  upon  property  tat 
his  prindpal.  But  section  1820  is  a  part  of 
title  7,  and  by  its  terms  tiie  agent  ia  re- 
quired not  only  to  list  the  property,  bnt  to 
pay  the  tax.  So  far  as  the  state  or  city  b 
concerned,  he  stands  as  owner  of  the  prop- 
erty, charged  with  the  statutory  duty  both 
to  list  and  to  pay,  and  tbe  effect  of  sec- 
tion 1011  Is  to  make  section  1820  applicable 
In  all  Its  essential  features  to  dtles  under 
special  charter. 

The  conclusion  announced  In  fbe  first  divi- 
sion of  this  opinion  Is  tiierefore  dedstve  ct 
the  appeal  from  the  dty  assessniNit.  It  Is 
therefore  ordered  that  ttie  assesament  in 
each  case  he  reduced  from  9638,600  to  S21T.- 
700,  and  that,  as  thus  modified,  the  Judgment 
of  tiie  district  court  be  afilrmed,  and  that 
appellant  recover  costs. 

Modified  and  efRgS^GoOglC 


(Supreme  GoDit  of  Iowa.    Oct.  16,  1903.) 

UUNICIPAL  CORPORATIONS  -  CONTRACT  FOR 
WATIBRWORKB  —  COMPUANCB  WITH  STAT- 
UTORY PROVISIONS  —  ORDINANCES  —  VAIJD- 
ITY— HYDRANT  RRNTAU-LIMIT  OP  AMOUNT 
—LIMITATION. 

1.  A  city  council  which  unanimouBly  TOted  In 
favor  of  granting  to  an  individual  the  right  to 
Mtabliih  a  system  of  waterworlu  on  the  terms 
and  couditions  proposed  by  him  complied  with 
Code  1873.  I  471,  providing  that  no  water- 
works shall  be  authorized  until  a  majority  of 
the  voters  at  a  general  or  special  election,  or 
fooi^fiftbs  of  the  members  of  the  council,  br 
vote,  approve  of  the  same. 

2.  A  city  council  which  votes  that  it  at  once 
doKe  a  contract  with  an  individual  for  the  es- 
tablishment by  him  of  a  system  of  waterworks 
docs  not  authorize  the  mayor  to  eater  into  a 
contract  with  the  IndlTidual  tbr  the  establish- 
ment of  the  works. 

3-  A  city  council  which,  after  voting  to  close 
a  contract  with  an  individual  tor  the  establish- 
ment of  a  system  of  waterworlis,  receives  in 
■ileoce  the  report  of  the  mayor  that  he  has 
entered  into  a  contract  with  the  individual  for 
the  establi^unent  of  the  works,  does  not  there- 
by ratify  the  unauthorized  contract  made  by 
the  mayor. 

4.  Under  Code  1673,  {  488,  providing  that  all 
ordinances  shall  require  for  their  adoption  the 
coDcarrence  of  a  majority  of  all  the  trustees  of 
tbe  municipality,  an  ordinance  unanimously 
adopted  a  city  council  composed  of  nine 
members,  at  a  meeting  at  which  eight  were 
present  was  adopted  at  a  meeting  at  which  the 
requisite  number  of  members  were  present  to 
adopt  It. 

5.  The  question  of  the  number  of  the  mem- 
bers of  a  city  council  required  to  be  preseut  at 
a  meeting  to  adopt  an  ordinance  granting  to  a 
water  company  the  right  to  lay  water  fiipes  in 
the  streets,  to  supply  the  city  and  its  mhabit- 
ants  with  water,  conferring  on  it  the  right  of 
emiDent  domain,  providing  for  tbe  payment  by 
the  city  of  rent  for  hydrants,  is  determined  by 
Code  1873,  S  4SU,  providing  that  all  ordinances 
shall  require  for  their  adoption  a  majority  of 
all  the  members  of  the  city  council,  and  not  by 
section  471,  providing  that  no  waterworks  shall 
be  authorized  except  by  a  four-fifths  vote  of 
the  council. 

tt.  The  minutes  of  a  meeting  of  the  city  coun- 
cil which  showed  that  eight  of  the  nine  mem- 
bers were  present,  that  on  the  question  of  the 
adoption  of  an  ordinance  tbe  roll  was  called, 
and  that  the  vote  was  unanimous  in  favor  of  its 
adoption,  being.  In  effect,  minutes  showing  that 
each  individual  member  present,  naming  him, 
voted  yea,  and  naya  none,  were  snfflcient,  with- 
in the  statute  requiring,  on  the  question  of  the 
adoption  of  an  ordinance,  a  roll  call  and  a  rec- 
ord of  the  yeas  and  nays. 

7.  Under  Code  1873.  g  489,  providing  that  no 
ordinance  shall  contain  more  than  one  subject, 
wUch  shall  be  expressed  in  the  title,  an  ordi- 
nance the  title  of  which  is  to  enable  a  water- 
works company  to  lay  its  mains  and  pipes 
within  tbe  limits  of  a  city  and  to  condemn 
private  property,  which  not  only  grants  tbe 
right  to  lay  mains  and  to  condemn  property, 
but  also  provides  for  the  payment  to  the  com- 
pany of  rentals  for  hydrants,  for  the  annual  levy 
of  a  special  tax  therefor,  for  the  collection  of 
water  rents  from  private  consumers,  and  for 
the  purchase  of  the  works  by  the  city  at  Its 
option  after  26  years,  is  invalid. 

S.  Where  a  city,  empow^ed  to  authorize  the 
construction  of  a  system  of  waterworks,  adopt- 
ed an  ordinance  graoting  to  a  water  company 
the  light  to  lay  water  mains  in  the  streets,  pro- 
viding for  the  paymrat  by  the  city  to  the  com- 
pany of  rentals  tor  hydrants,  eonf'>*"'ing  on  the 


faith  tiiat  the  ordinance  was  valid,  and  whidi 
was  also  regarded  by  ihe  dty  as  valid,  the  dtr 
could  not  defeat  a  recovery  of  hydrant  rentals 
by  showing  that  the  ordinance  was  in  conflict 
with  Code  1873,  i  480.  declaring  that  no  ordi- 
nance shall  contain  more  than  one  subject, 
which  shall  be  expressed  in  its  title. 

8.  When  a  city  council  revises  an  ordinance 
relating  to  the  establishment  of  a  waterworks 
system,  and  as  thus  revised  re-enacts  it,  and  the 
I^egislatore,  at  the  instance  of  the  city,  passes 
a  curative  act,  declaring  tbat  the  revised  ordi- 
nance shall  be  In  force  and  effect  from  the  date 
of  its  adoption  and  publication,  the  original 
ordinance,  creating  a  contractual  relation  be- 
tween the  city  and  waterworks  company,  is 
ratified. 

10.  Under  Code  1873,  S  473,  which  provides 
that  when  waterworks  sre  constructed  by  a 
Company  the  city  may  contract  with  the  com- 
pany to  supply  the  city  with  water  for  fire 
purposes,  etc.,  a  city  may  contract  with  a  wa- 
ter company  to  pay  for  hydrant  rentals  a  lar- 
ger sum  than  would  be  produced  by  an  annual 
five-mill  tax  on  the  dollar,  notwithstanding  sec- 
tion 475,  which  authorizes  the  levy  of  a  special 
tax  Bufflcient  to  pay  water  rents,  but  IlmlU  the 
rate-  to  five  mills  on  the  dollar. 

11.  Where  a  city  recognizes  plaintiff  as  the 
owner  of  the  waterworks  system  in  tbe  city  by 
consenting  to  a  transfer  of  tbe  plant  by  plain- 
tiff to  a  company,  the  city  could  not  defeat 
plaintiff's  right  to  recover  hydrant  rentals  pro- 
vided for  in  the  original  contract  for  the  con- 
struction of  the  works  by  showing  that  the 
contract  was  noade  with  a  third  ptfson,  and 
that  the  contract  was  not  assignable  without 
tbe  city's  consent 

12.  A  city,  daring  a  period  of  many  years, 
made  payments  to  a  water  company  for  hy- 
drant rentals  without  making  any  directions  as 
to  the  application  of  the  payments.   Tbe  com- 

f>any  credited  them  on  the  account  In  the  order 
n  which  tbe  rent  accrued,  and  when  this  was 
done  all  the  rent  was  paid  down  to  that  which 
accrued  within  five  years  of  the  commence- 
ment of  an  action  by  the  company  to  recover 
the  rent  due.  Held,  that  no  portion  of  the  rent 
claimed  to  be  due  was  barred  by  limitations. 

Appeal  from  District  Gonrt,  tlmi  Countr: 
W.  N.  Trelchler,  Judge. 

The  defendant  is  a  dty  In  tbls  state  of  the 
second  class.  The  philntlff  is  a  corporntitm 
organised  under  tbe  laws  of  this  state,  and 
engaged  In  maintaining  and  operating  a  sys- 
tem of  waterworks  In  said  dty.  supplying  the 
dtx  with  water  for  public  purposes,  and  pri- 
vate consumers  for  domestic  and  other  pur- 
poses. Tbls  action  Is  brought  against  tte 
defendant  city  to  recover  an  amount  alleged 
to  be  due  as  a  balance  for  public  water  serv- 
ice rendered.  The  facts  Involved  are  not 
seriously  in  dispute.  These  may  be  regarded 
as  fully  established:  In  the  year  1885  a 
movement  was  started  In  Marion,  tben  as 
now  a  city  of  the  second  class,  the  purpose 
being  to  secure  a  syatem  of  waterworks.  In 
April  of  that  year  one  J.  W.  Starr,  accom- 
panied by  a  citizens'  committee,  went  before 
the  city  council  while  lo  session,  and  sub- 
mitted a  written  proposition.  In  accordance 
witb  which,  if  accepted  and  a  contract  enter- 
ed  Into,  he  would  undertake  to  erect  and  put 
In  a  system  of  waterworks.  We  notice  hwe 
only  snch  provisions  of  the  writing  as  w« 
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deem  material  to  the  queBtfons  presented  for 
our  determlDation.  The  character  and  ca- 
pacity of  the  proposed  plant  are  described. 
Included  therein  Is  a  provision  for  5%  miles 
of  distributing  mains,  which  are  to  be  laid  in 
such  streets,  etc.,  as  the  city  council  may  des- 
ignate. To  these  -mains  are  to  be  connected 
50  hydrants,  to  be  placed  at  such  points  as 
the  city  council  may  designate.  Provision  Is 
madetor  the  extension  of  mains  upon  petition 
therefor  by  property  owners,  or  for  fire  pur- 
poses  only;  In  the  latter  case  It  being  condi- 
tioned that  the  city  council  shall  locate  six 
hydrants  to  the  mile  of  such  exteusions.  Aft- 
er providing  In  detail  for  the  service  to  be 
rendered,  it  is  said  that  payment  therefor 
shall  be  made  by  the  city  as  follows:  For 
the  50  hydrants  first  put  in,  the  sum  of  $3,000 
per  annum;  for  additional  hydrants  set,  $30 
each  per  .tnnum—payments  to  be  made  to  the 
Fidelity  Insurance,  Safe  Deposit  &  Trust 
Ck)mpan7  of  Philadelphia.  It  Is  then  provid- 
ed that  "a  special  tax  shall  annually  be  levied 
to  pay  said  public  rentals,  and  said  tux  when 
collected  shall  be  held  inviolate  for  the  pay- 
ment of  said  public  rentals  of  hydrants,  and 
paid  to  the  parties  as  above  provided.  Said 
special  tax  shall  be  collected  and  paid  over, 
as  above  set  forth,  on  the  first  days  of  June 
and  December  of  each  and  every  year. 
•  •  •  That  the  annual  rental  shall  com- 
mence from  the  date  water  service  begins." 
After  some  other  clauses,  it  Is  then  {wovlded 
that  the  city,  as  far  as  authorized  by  law, 
shall  grant  the  exclusive  right  to  streets,  and 
pass  all  needful  ordinances  to  enable  the 
party  building  or  owning  the  works  to  main- 
tain and  operate  the  same  for  the  period  of 
25  years.  Provision  is  then  made  for  pur- 
chase of  the  plant  by  the  city,  at  Its  option, 
upon  the  expiration  of  the  period  named. 

The  citizens'  committee  recommended  that 
the  council  cuter  into  the  proposed  contract. 
A  member  of  the  council  moved  "that  the 
council  at  once  close  the  contract  with  Mr. 
Starr.  Carried  imanlmously."  It  appears 
that  a  committee  was  then  appointed  by  the 
mayor  to  meet  with  Starr  the  next  morning. 
No  report  of  such  committee  was  made,  but 
at  a  council  meeting  held  on  the  folloiving 
day  the  mayor  reported  that  the  contract  for 
waterworks  had  been  duly  executed  with 
Starr.  On  the  face  of  the  contract  It  Is  sign- 
ed by  Starr,  and  by  "E.  L.  Sampson,  Mayor 
of  the  City  of  Marlon.  Attest:  J.  B.  Mc- 
Kean.  City  Clerk."  The  corporate  seal  of  the 
city  is  also  attached.  It  Is  conceded  that  the 
matter  of  a  franchise  to,  or  contract  with, 
any  corporation  or  Individual  toe  the  erection 
and  maintenance  of  a  system  of  waterworks 
was  never  submitted  to  a  vote  of  the  electors 
of  the  city.  It  Is  also  conceded  that  at  all 
times  In  question  the  city  council  was  com- 
posed of  the  mayor  and  eight  aldermen.  It 
appears  that  In  May  following  a  corporation 
was  organized  under  the  general  law  of  this 
state,  taking  the  name  of  the  City  of  Marlon 
Waterworks  Company.   The  purpose  of  sucb 


corporation,  as  stated  In  Its  articles,  was  M 
construct  and  maintain  a  Bystem  of  watnr- 
works  In  the  city  of  Marion,  to  supply  w3ia 
for  public  and  private  uses.  To  tbis  corpo^- 
tion  Starr  transferred  and  assigned  all  bt» 
rights  and  interest  In  the  premises,  and  tbia 
transfer  was  approved  by  the  city  council  by 
a  resolution  adopted  May  20,  18S5.  In  lax 
thereafter,  at  a  meeting  of  the  city  couDdi. 
an  ordinance  was  Introduced,  the  matera. 
portions  thereof  being  as  follows:  Sectioa  1 
grants  to  the  city  of  Marlon  Waterworb 
Company  the  right  to  lay  water  pipes  io  tbe 
city  streets,  etc.,  to  supply  tbe  dty  and  fa 
Inhabitants  with  water,  and  all  In  accordan« 
with  the  contract  entered  Into  between  iiu 
city  and  J.  W.  Starr,  ref^ence  to  which  anJ 
the  record  thereof  Is  made.  Section  2  gnan 
powers  of  eminent  domain  to  the  exteait  tb>: 
city  is  authorized  so  to  do.  Section  6 
vldes  for  payment  to  the  company  by  tbe  city 
for  hydrant  rentals  identical  in  tbe  amoim: 
and  at  the  times  specified  in  the  Starr  propo- 
sition. Section  7  is  as  follows:  "For  the  pur- 
pose of  providing  the  necessary  funds  to  pa; 
the  annual  rentals  herein  provided  for.  tli( 
city  council  shall  at  the  regular  time  of  levr- 
Ing  taxes  in  each  year  to  be  made,  levy, 
cause  to  be  collected,  a  special  tax,  as  pron^j- 
ed  for  undw  section  475  of  the  Code  of  Iowa. 
1873;  and  If  the  amount  collected  in  tbii 
manner  and  with  limitation  provided  for  in 
section  475  of  the  Code  of  Iowa,  shall  be  In- 
sufflcient  to  pay  tbe  annual  rental  for  an? 
one  year,  then  any  deficiency  remaining  ud- 
provided  for,  after  exhausting  said  special 
tax,  shall  be  paid  by  tbe  said  city  of  Marion 
from  the  general  funds  of  said  dty  at  tb^ 
time  said  rental  shall  be  due,  and  the  said 
special  tax  when  collected,  shall  be  held  in- 
violate and  used  for  said  annual  rental  only:  i 
and  no  part  of  the  same  shall  at  any  time  be 
used  for  any  other  purpose  whatever.  Tie 
limits  within  which  the  special  levy, 
provided  for,  shall  be  made  on  the  taxable 
property  of  the  city,  shall  be  fixed  by  the  city 
council  each  year  before  levy  Is  made."  Hie 
following  in  reference  to  said  ordinance  ap- 
pears in  the  minutes  of  said  meeting:  "Coun- 
cil met  in  regular  session,  his  honor  tbe 
mayor  and  all  the  coundlmen  preset  except 
Braska.  The  waterworks  ordinance,  as  re- 
ported by  the  city  attorney,  was  then  r«i  j 
Councilman  Wood  then  moved  to  proceed  to  I 
pass  tbe  ordinance  aa  reed.  Carried  unsoi- 
mously.  Councilman  Mentzer  moved  to  waire 
second  and  tbird  readings,  and  on  roll  call  ' 
motion  prevailed  unanimously.  Alderman 
Wood  then  moved  the  ordinance  on  Its  pas- 
sage. On  roll  call  carried  miaiiimouBlf.  3. 
B.  McKean,  City  Clerk." 

Thereafter  tbe  waterworks  company  in- 
stalled and  put  in  operation  a  system  of  wa- 
terworks, and  on  October  31,  1887,  In  a  meet- 
ing of  the  city  council  at  which  all  members 
were  present,  there  was  introduced  a  report 
of  a  committee  of  the  council  on  jwat^works 
reciting,  in  aiflntoBUv^WU^iWem  had 


same  be  accepted,  and  tnat  payment  or  toe 
hydrant  rentals  on  the  50  hydrants  set  be 
made,  at  the  rate  oil  ¥60  each  per  annum. 
The  minutes  of  the  meeting  sbows:  "Alder- 
man Mentzer  mored  the  adoption  of  tbe  re- 
port. Seconded  by  Danleto.  On  roll  call, 
onanlmons."  In  the  year  18S6  the  city  coun- 
cil attempted  a  revision  of  the  ordinances  of 
the  dty.  In  connection  tboewlth,  it  appears 
from  tbe  minutes  of  the  conocU  meetings 
that  on  January  7,  1885,  Ordinance  Xo.  24 
was  Introduced  and  read.  January  IS,  1886, 
said  ordinance  was  read  a  second  time.  On 
March  11,  1885,  the  council  met  to  consider 
ordlnancm,  and  there  were  present  the  mayor 
and  six  aldermen.  It  was  moved  that  "the 
council  proceed  to  pass  Ordinances  Nos.  24, 
25,  26,  and  27  on  their  third  reading  and 
passage.  On  completion  of  the  reading  of 
the  same,  on  adoption,  the  ayes  were  [naming 
the  Biz  aldermen]."  Ordinance  No.  24  Is  en- 
titled "An  ordinance  to  authorise,  permit  and 
enable  the  Marion  Watirworks  Oompany  to 
lay  its  mains  and  necessary  pipes  under  the 
streets,  alleys  and  public  places  within  the 
limits  of  the  dty  of  Marlon,  and  condemn 
private  property  for  the  construction  and 
operation  of  its  works."  Sections  1  to  8 
thereof,  lacluslre,  are  identical  with  the  ccnr- 
respondlng  sections  of  the  ordinance  of  1S85. 
In  addition  thereto  Is  a  section  making  It 
unlawful  for  any  unauthorized  person  to  have 
tools,  etc.,  of  the  water  company  In  posses- 
sion, and  mairitig  It  the  duty  of  certain  dty 
ofllcers  to  collect  such  tools,  and  return  the 
same  to  the  water  company;  a  section  mak- 
ing It  unlawful  for  any  person  to  use  water 
In  violation  of  tbe  rules  of  tbe  company,  and 
giving  the  company  the  right  In  such  cases 
to  cnt  off  from  such  person  all  water  coo- 
nectlon,  etc;  a  section  providing  that  a  vio- 
lation of  any  of  the  provisions  of  tbe  ordl- 
nauce  shall  be  a  misdemeanor,  and  punished 
by  fine  or  imprisonment,  etc. 

It  appears  that  at  tbe  time  of  Installing  Its 
plant  tbe  waterworks  company  executed  a 
mortgage  to  the  Fidelity  Insurance,  Trust  & 
Safe  Deposit  Company,  as  trustee,  covering 
the  eatlro  plant.  Including  tbe  franchise  and 
contract  with  the  dty,  and  all  rents.  Incomes, 
etc.,  to  secure  a  bonded  Indebtedness  la  the 
Bom  of  ¥70,000.  The  company  falling  to 
make  payments  of  prindpal  and  Interest  as 
stipulated,  foreclosure  proceedings  on  said 
mortgage  were  commenced,  under  which  a 
receiver  was  appointed,  who  took  charge  of 
the  plant.  There  was  a  decree  of  foreclosure, 
and  thereafter  tbe  entire  property,  including 
the  balance  dne  and  unpaid  and  to  become 
due  for  hydrant  rentals,  was  sold  under  exe- 
cution to  said  Fidelity  Company.  A  sheriff's 
deed  Issued  September  4.  1895.  Persons  In- 
terested in  the  waterworks  company  there- 
upon organized  and  procured  to  be  Incor- 
porated the  plaintiff  company.  September  21, 
1805,  the  Fidelity  Company  soli*     '  convey- 


I  piaintur  has  since  continued  to  operate  the 
j  same.   Each  year  since  said  system  was  put 
in  operation  tbe  dty  has  levied  a  flve-miU 
!  tax  to  create  a  fund  for  water  purposes. 
I  From  time  to  time  d^  warrants  have  been 
i  drawn  by  order  of  the  dty  council  in  pay- 
ment of  hydrant  rentals,  and  the  same  turned 
over  to  tbe  waterworks  company,  to  the  re- 
ceiver, and  to  the  plaintiff,  as  each  success- 
Ivdy  operated  and  controlled  the  plant.  It 
is  further  made  to  appear  that  In  1886  a 
corporation  was  organized,  known  as  the  Ma- 
rten Improvement  Company,  having  for  its 
object  the  installation  of  a  plant  to  furnish 
heat,  light,  power,  ete.,  for  public  awl  private 
use  in  the  city  of  Marlon:  that  this  company 
has  bought  up  and  now  owns  a  majority  of 
stoQk  In  the  plalntUf  company.  The  improve* 
ment  company  requested  of  the  dty  conndl 
I  sanction  of  the  transfer  to  It  of  the  plant  of 
the  plaintiff  company,  and  on  March  25, 1886, 
a  resolution  was  adopted  by  the  council,  by 
unanimous  vote,  consenting  to  and  confirm- 
ing such  transf^.   The  contract  with  Starr 
la  mentioned  In  terms  In  said  resolution. 
Attached  to  the  petition  is  a  statement  of 
I  account  for  hydrant  rentals  beglnuiiv  with 
!  an  Item  dated  December  1,  1888,  and  ending 
!  with  an  item  dated  December  1,  1900,  and 
showing  credits  from  time  to  time  for  war- 
;  rants  received.   The  balance  dne  as  shown 
hy  the  account  is  f 8,3SS.82,  and  for  this  sum 
Judgment  is  demanded.  The  matters  of  de- 
fense set  up,  and  sudi  further  mattws  of 
ftict  as  are  material,  will  be  found  stated  in 
the  opinion.  There  was  a  trial  to  the  court, 
a  Jury  being  waived,  resulting  In  a  judgment 
in  favor  of  defendant  The  plaintiff  appeals. 
Beversed. 

Jamison  &  Sinyth  and  Fitzgerald  &  Tamer, 
for  appellant  Vorls  &  Haas,  0.  J.  Haas, 
and  Cook  &  Loontis,  for  appellee. 

BISHOP,  C.  J.    The  fact  that  full  and 
satisfactory  service,  as  alleged,  was  rend«ed 
by  plaintiff,  and  those  whom  it  succeeds,  dur- 
ing the  entire  period  in  controversy,  is  not 
diluted.  There  are  presented  substantially 
four  grounds  of  defense.    These  are:  (X) 
;  That  the  contract  under  which  plaintiff  and 
I  those  whom  it  succeeds  performed  the  service 
I  In  question  was  nevw  legally  executed  or 
!  authorised,  and  is  In  no  manner  binding  up- 
I  on  the  dty;  that  all  ordinances  of  the  de- 
1  fendant  dty,  so  far  as  they  purport  to  grant 
i  the  water  company  any  rights,  are  Invalid, 
[  never  having  been  legally  adopted.  (2)  That, 
1  even  if  the  original  contract  was  valid,  yet 
'•  under  the  terms  thereof  the  water  company 
;  was  entitled  only  to  the  proceeds  of  a  fivp- 
i  mill  levy  on  the  taxable  property  of  the  city 
I  subject  thereto,  and  that  all  such  sums  have 
been  paid.   (3)  That  the  alleged  contract  for 
I  water  supply,  even  If  valid,  was  made  and 
I  entered  Into  with  a  person  or  company  other 
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nuu  piamua  caD  asseix  DO  ngois  toereunaer. 
(4)  That  a  part  of  plaintiff's  demand  is  bar- 
red by  the  statute  of  limitations.  We  may 
consider  these  several  contentions  in  tbe  or- 
der stated. 

1.  In  connection  with  tbe  first  ground  of 
defense,  our  attention  is  called  to  section  471, 
Code  1873,  and  It  is  insisted  that  there  was 
an  entire  failure  to  comply  therewith  on  the 
part  of  tbe  defendant  city.  The  section  re- 
ferred to  has  relation  to  the  powers  of  cities 
and  towns,  and  provides  that  "they  stiaU 
have  power  to  erect  waterworlis,  or  to  au- 
thorize the  erection  of  tbe  same,  but  no  sucb 
worlcB  shall  be  erected  or  authorized  until 
a  majority  of  the  voters  of  the  city  or  town 
at  a  general  or  special  election  or  four-fifths 
of  tbe  members  of  the  council  by  vote  ap- 
prove  of  tbe  same."  Giving  to  tbls  statu- 
tory proTislon  full  force,  stil]  we  are  unable 
to  agree  with  the  contention  of  appellee. 
The  record  discloses  this  to  be  the  situation: 
Starr,  backed  up  by  a  committee  of  citizens, 
was  before  the  council  asking  that  he  be 
given  a  franchise  to  put  In  a  system  of  wa- 
terworks, and  In  a  writing  which  he  present- 
ed be  set  forth  the  exact  terms  and  condi- 
tions upon  which  he  was  willing  to  accept 
a  franchise  and  put  in  the  system.  All  this 
appears  In  the  official  minutes  of  the  meet- 
ing. Now,  having  the  statute  in  mind,  It  Is 
plain  that.  If  tbe  council  chose  to  act  at  all 
In  the  premises,  two  courses  were  open  to  it 
—it  might  by  vote  approve  or  reject  the  plan 
proposed,  the  affirmative  votes  of  three-fifths 
In  number  of  the  members  of  the  council  be- 
ing necessary  to  an  approval;  or  It  might 
provide  by  resolution,  a  bare  majority  vote 
only  being  necessary  thereto,  for  a  submis- 
sion of  the  question  of  authorization  to  a 
vote  of  tbe  electors  of  tbe  city  for  their  ap- 
proval or  rejection.  The  purpose  of  the  stat- 
ute, as  we  understand  it,  was  to  forbid  any 
steps  being  taken  looking  to  the  erection  of 
a  system  of  waterworks,  whether  by  tbe 
<dty  itself  or  by  a  private  person  or  corpora- 
tion, until  a  majority  of  the  voters  of  tbe 
city,  or  fonr-flfths  in  number  of  the  members 
of  the  city  council,  bad  by  vote  declared  In 
favor  thereof.  Whatever  may  be  the  rule  at 
the  present  time,  no  one  will  contend  that 
under  tbe  provisions  of  the  statute  In  ques- 
tion it  would  be  necessary  to  submit  to  a 
vote  of  the  electors  anything  more  Uian  the 
simple  question,  shall  the  erection  of  a  sys- 
tem in  accordance  with  tbe  plan  proposed 
be  authorized?  And  the  question  would  be 
tbe  same  If  put  to  a  vote  of  the  members 
of  the  council.  In  the  present  Instance  the 
question  was  put  to  a  vote  of  tbe  council, 
all  members  being  present,  and  all  voted 
in  the  affirmative.  Such  fully  appears  from 
official  n]kiute4  of  the  mo^sg;  Iti^ld 
ba  ^y  to  nay  tbii,t  tfxe  qite^H  «t<  pUt-a^ 
tiot  oorrespond  M_        ■  ^       q,lM^tlaft  «s 


enect.  'ine  council  ny  unanimoas  vote  put 
Itself  upon  record  as  in  favor  of  ^rantins 
to  Starr  tbe  right  to  establish  waterworks 
upon  the  terms  and  conditions  presented  by 
blm.  This  alone  was  essential  to  work  a 
compliance  with  the  statutory  provision.  We 
must  assume  that  tbe  members  of  tbe  coun- 
cil were  familiar  with  tbe  statute,  and  we 
think  It  fair  to  assume  that  the  vote  tak^a 
as  shown  was  for  tbe  purpose  of  making  t 
record  to  stand  as  evidence  tbat  the  law  hni 
been  complied  with. 

We  readily  agree  with  connsel  for  appiM- 
lee  tbat  what  was  done  at  tbe  Initial  meet- 
ing of  tbe  council  did  not  amount  to  tbe 
making  of  a  contract;  nor  do  we  think  tlx 
proceedings  had  can  be  construed  into  a  va^ 
rant  of  authority  to  the  mayor  aud  recorder 
to  proceed  to  the  execution  of  a  formal  wri:- 
ten  contract  This  conclusion  arises  readilj 
from  the  mere  reading  of  the  record  of  tt» 
proceedings.  It  was  voted  simply  that  ft* 
council  at  once  enter  into  coutract  reUtkmi 
with  Starr,  and  no  other  action  on  tbe  part 
of  the  council  appears.  Tbe  app<^tment  of 
a  committee  to  meet  with  Starr  tbe  followinf 
morning  was  not  pursuant  to  any  vote  of  tbe 
council,  but  was  done  by«tbe  mayor  on  his 
own  motion.  Moreover,  bad  it  been  the  par 
pose  to  autborlsse  tbe  execution  of  a  contract 
writing  by  the  vote  taken,  tbe  yeas  and  nan 
should  have  been  called  and  recorded.  Sec- 
tion 483,  Code  1873. 

Giving  consideration  to  the  things  done  as 
of  tbe  time  when  done.  It  Is  clear  that  xbt 
action  of  the  mayor  and  recorder  In  afflxins 
their  official  signatures  to  the  proposed  cos- 
tract  was  without  authority,  and,  at  the  time 
at  least,  subject  to  repudiation.  Nor  did  tbe 
report  made  by  the  mayor  to  the  council  on 
the  following  day,  and  which  was  received 
in  silence,  have  the  effect.  In  and  of  itself, 
to  cure  the  Irregularity,  and  give  life  to  tbe 
writing  as  a  valid  contract  As  we  have 
seen,  this  could  be  done  only  by  an  ajqproprf- 
ate  motion  or  resolution,  the  vote  on  wbicli 
was  taken  by  yeas  and  nays  and  recordeiL 
It  Is  evident  however,  that  the  council  la 
point  of  fact  accepted  such  action  on  tbe 
part  of  the  mayor  and  recorder  as  sufficient 
to  Invest  tbe  writing  with  the  necessit; 
legal  attributes  of  a  contract  What  woaM 
have  been  tbe  rights  of  the  respective  par- 
ties, had  Starr  proceeded  to  put  In  the  ^ 
tern  and  operate  tbe  same  solely  ouder  the 
provisions  of  the  supposed  contract  tm  les- 
sons which  will  hereinafter  appear,  we  tn 
not  called  upon  to  determine.  Within  a  fev 
days  Starr  assigned  all  bis  right  to  the  wate^ 
works  company,  and  this  was  approved  bj 
unanimous  vote  of  council.  Thereupon  the 
ordinance  of  1885  was  Introduced  In  tbe  mhid- 
cU  and  adopted.  It  may  be  noted  la  tUi 
connectlaB  that  It  la  said  La  the  lot  skUCb 
tff  the  nnHnanoa  that  the  rights  and  pdtt 
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without  qneBtion  fbe  prorlalons  ot  the  onll- 
Dance  are  In  sabatantlal  eonfoimlty  to  the 
proTlatons  of  the  Starr  propoaal. 

Said  ordinance  li  now  made  the  subject  of 
attack  Iqr  (4>pellee,  and  It  is  said  by  counsel 
tljat  it  bas  not  now  nor  did  it  ever  hare  any 
force  or  TaUdlty  as  an  ordinance,  and  there- 
Cora  conferred  no  rights  upon  appellant  or 
tliose  whom  it  succeeds.  In  the  first  place  it 
Is  said  that  there  was  not  present  at  the 
meeting  ot  the  council  the  requisite  number 
of  members  to  aiapt  the  ordlnancew  This 
contention  may  be  disposed  of  In  brief.  As 
we  have  seen,  the  comudl  was  composed  ot 
nine  membwt— the  mayor  and  eight  atder> 
men.  As  shown  by  the  official  minutes,  there 
were  present  at  the  meeting  in  question  the 
mayor  and  seTcn  alderm^  Aldmnan  Bras- 
ka  alone  being  absrat   ^e  rote  on  the 
passage  of  the  ordinance  was  unanimous. 
Section  480,  Code  1873,  provided  that  "all 
ordinances  •   •   *  shall  require  for  their 
passage  or  adoption  the  concurrence  of  a  ma- 
jority of  all  the  trustees  of  any  municipal 
corporation,"  etc.    It  follows  tbat  In  the  re- 
spect now  in  question  the  ordinance  is  not 
Tnlnerable  to  attack. 

It  should  be  said  In  this  connection  tbat 
It  Is  the  theory  of  counsel  for  appellee  that 
the  vote  upon  the  ordinance  must  be  ac- 
cepted as  the  vote  upon  the  question  of  ap- 
proval required  by  sectiou  471,  Code  1873. 
With  this  contention,  and  for  reasons  al- 
ready sufficiently  set  forth,  we  do  not  agree. 

The  second  ground  Is  baaed  upon  a  failure, 
as  asserted,  to  call  and  record  the  yeas  and 
nays  as  required  by  law.  The  minutes  of 
the  meeting  show  who  was  present,  and  that 
the  roll  was  called,  and  tbat  the  vote  was 
unanimous  In  the  affirmative.  This  was 
tantamount  to  saying  that  each  Individual 
member  present,  naming  him,  voted  yea; 
naya,  none.  Had  there  been  votes  for  and 
against  passage,  it  may  be  conceded  that 
the  names  of  members  voting  yea  and  those 
voting  nay  should  have  been  recorded.  But, 
where  all  vote  one  way,  the  record  Imparts 
no  further  Information  when  the  names  are 
given  In  connection  with  the  vote  than  It 
<loes  where  the  result  of  the  vote  Is  stated  as 
In  the  Instance  before  us.  This,  of  course, 
upon  the  theory  tbat  the  minutes,  as  here, 
show  who  was  present  and  taking  part  In 
the  meeting.  We  think  the  record  discloses 
a  substantial  compliance  with  the  statute. 
The  conclusion  thus  reached  by  us  0iids  di- 
rect support  In  Town  of  Bayard  t.  Baker,  76 
Iowa,  221,  40  N.  W.  818. 

The  remaining  ground  of  attack  Is  based 
upon  the  fact,  as  asserted,  tbat  the  ordinance 
"contains  more  than  one  subject,  and  those 
subjects  are  not  expressed  or  referred  to  In 
th»  title."  It  will  be  observed  that  the  ob- 
ject of  the  ordinance  as  stated  in  the  title 
Is  to  enable  the  waterworks  company  to  lay 


only  grants  the  right  to  lay  mains,  and  to 
condemn  and  appropriate  private  property* 
but  In  addition  thereto  it  provides  for  pay- 
ment to  the  water  company  as  hydrant  rent^ 
als  the  sum  of  $3,000  or  over  each  year;  for 
the  annual  levy  of  a  special  tax  to  raise  such 
required  sum;  for  the  collection  of  water 
rents  from  private  consumers  in  amonnto  to 
be  agreed  upon  between  the  water  company 
and  the  city;  and  for  the  purchase  of  the 
works  by  the  city,  at  Its  option,  after  the  ex- 
piration of  25  years,  the  limit  of  the  gianL 
It  ia  manifest  that  all  these  matters  do  not 
find  direct  expression  in  the  title  of  the  or- 
dinance. Nor  can  we  say  that  all  the  vari- 
ous matters  referred  to  are  included  in  the 
general  subjects  designated  In  the  title.  The 
payment  of  a  large  sum  of  money  annually 
for  hydrant  rentals,  and  the  levy  and  col- 
lection of  a  special  tax,  are  subjects  not  in- 
volved, wltliout  direct  expression,  in  a  sim- 
ple grant  of  authority  to  lay  water  mains  In 
the  streets  of  a  city.  It  follows  that  an  an- 
nouncement In  terms  of  the  latter  subject 
alone  would  not,  by  any  fair  intendment, 
suggest  the  former.  Section  489,  Code  1873, 
provides  that  "no  ordinance  shall  contain 
more  than  one  subject,  which  shall  be  clearly 
expressed  In  the  title."  It  has  been  held  tbat 
this  provision  Is  a  limitation  on  the  power  of 
the  council  to  enact  ordinances.  "By  its 
terms  It  Is  mandatory,  and  ordinances  passed 
in  violation  of  It  are  Inoperative  because  of 
the  want  of  power  in  the  council  to  enact 
them."  Dempsey  v.  Burlington,  G6  Iowa,  6S7, 
24  N.  W.  BOS;  Llncohi  Land  Co.  v.  Grant 
(Neb.)  77  N.  W.  349. 

The  Nebraska  case  presents  conditions 
practically  indentical  with  the  facts  In  the 
case  at  bar,  and  the  language  of  the  statute 
of  that  state  Is  substantially  that  of  our  own 
statute.  The  ordinance  there  in  question,  as 
disclosed  by  the  title,  was  one  to  authorize 
the  construction  and  maintenance  of  a  system 
of  waterworks,  and  to  use  streets,  etc.,  for 
laying  mains.  It  was  held  tbat  a  provision 
in  said  ordinance  whereby  the  city  obligated 
Itself  to  pay  hydrant  rentals  was  neither 
clearly  nor  obscurely  expressed  in  the  title, 
and  tbat  as  the  title  was  not  an  index  to  the 
contract,  the  contract  itself  was  void.  Coun- 
sel for  appellant  insists,  however,  that  even 
taking  the  view' that  the  ordinance  appear- 
ing in  the  record  before  us  was  defective  in 
the  respect  Indicated,  still  such  defect  can- 
not be  relied  upon  as  a  defense  to  this  action, 
Inasmuch  as  confessedly  the  contract  has 
been  fuljy  performed  on  the  part  of  the  wa- 
ter company,  and  the  city  has  received  and 
accepted  the  full  benefits  thereof.  That  the 
city  bad  power  to  contract  for  a  water  sup- 
ply for  fire  protection  and  other  public  pur- 
poses, and  this  In  connection  with  the  grant 
of  a  franchise  to  a  water  company,  cannot  be 
questioned.    Grant      Davenport;  86  Iowa, 
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ton,  101  Iowa.  687,  70  N.  W.  739. 

We  haTe,  then,  no  occasion  to  consider  the 
rale  that  finds  application  In  cases  which  In- 
volve only  the  exercise  of  powers  not  grant- 
ed to  municipal  corporations.  Reduced  to  a 
last  analysis,  we  think  the  situation  presents 
simply  this  question:  Can  the  defendant  dty 
be  held  liable  for  benefits  received  notwlth- 
standing  the  fact  that  In  entering  Into  the 
contract  the  power  possessed  by  it  was  de- 
fectively exercised?  And  it  Is  our  Judgment 
that  both  reason  and  authority  require  an 
afflrmatlre  answer  to  such  question.  To  he- 
gin  with,  the  contract  proposed  by  Starr  was 
signed  by  htm  in  good  faith,  and  no  other 
act  on  his  part  was  required  to  make  a  bind- 
ing contract.  As  far  as  the  city  was  con- 
cerned, there  was  no  purpose  lying  behind 
the  defect  In  the  execution  of  such  contract, 
but  such  defect  was  occasioned  solely  by  In- 
attention on  the  part  of  the  city  council  to  the 
form  of  procedure  prescribed  hy  Inw.  So, 
too.  Llie  watiTivorka  compnoy  1i:ivl  no  part 
in  the  eniictujc'ol  of  tlic  onTiiiiiixr  in  (HitsH- 
tion.    Ut^re,  the  del""-,  t  witf  the  result 

or  Cureless  imittentjuii  on  tin?  piirt  of  tlie 
city  c()1iih.-j1.  In  tlila  ::oiineetlcn  we  may 
comx'il'p  that,  in  the  case  of  an  eicec-utorj 
coiitnu't,  a  iiiiuiH-ipallty  may  be  hcnni  to 
clL'ny  thi;'  v.'iiitlity  tbereoT,  iiprin  ptifiitinj;  Ollt 
the  fait  iljiit  Id  (."onncrlion  tiii;rewilli  pre- 
scribed fuvijjs  of  law  wi?re  not  olisi^rvoi.] ;  and 
tbts  wovilci  be  true  WitlitJiit  rOfiireuce  to  any 
Qiii^stloD  of  intention  or  good  faith,  and  not- 
wlthstaiiding  the  psity  with  whom  the  con- 
tract WHB  sought  to  tie  nmde  had  no  actua] 
knowledge  of  the  eiEstcnce  of  the  defect. 
Manlfeetly,  however,  the  principle  Involved 
In  sucti  cases  hits  no  applEcatiou  to  a  case 
where  the  contract  has  heen  fuJiy  eipfuted 
nceording  to  Its  terms  by  tmch  other  party. 
In  the  case  before  iia  ttifi  worl;s  were  put  in 
and  operated  for  a  period  of  m  arly  £0  yeata, 
In  full  faith  that  the  coutrnct  had  been  le- 
gally executed  and  was  binding  upon  both 
parties.  The  city  had  directed  where  hy- 
dmnts  flboiii'l  Ik-  placed,  and  had  accepted 
DZ  ttae  lUe  thereof  as  occeslon  demanded,  la 
ISaSf  when  lerialDg  Its  ordlnancea,  It  under- 
took, at  ^PEBt.  to  re-enact  the  ordinance  of 
1SS5,  Witt  some  adiiitloonl  provigioDG  for  the 
further  benefit  and  protection  ot  the  water 
Company  and  Its  property.  From  time  to 
time  It  hnd  made  payments  to  the  compaQy 
OQ  account  of  bydrant  rentals,  etc.  Now,  in 
tJew  of  oil  this,  we  agree  with  counsel  for 
sibilant  that  the  city  cannot  avnll  Itself  of 
an  iTPCgularity  occurrint;  in  collection  with 
th«  execution  or  adoption  of  the  cnutract 
agreement  to  defeat  tta  iiabllity  for  the  wa- 
ter actually  furnished,  recfrlved,  and  used  at 
tbe  contract  rate.  l*he  trregularity  asaerted 
did  not  luTolve  a  vant  of  power.  Had  such 
been  thp  case,  tlif?  other  contracting  party 
Wlt^t  well  be  hdlLl  t*i  Uuve  BCt&fl  lo  the  prem- 
iHi  mt  hiM  peril.  But  It  cannot  b«  true,  la 


nas  been  fully  performed  on  his  part,  simpi? 
because  the  city  council  Is  now  able  to  poinr 
out  that  the   draftsman   employed    by  ii 
had  unintentionally  and  carelessly  omitteil 
to  make  reference  in  the  title  of  tbe  ordi- 
nance adopted  by  it  to  certain  of  tlie  provi- 
sions contained  tiiereln.    Bvery  principle  tq>- 
on  which  the  law  of  estoppel  is  based  may  be 
invoked  to  override  a  defense  thus  nought  tc- 
be  Interposed.   The  situation  may  fairly  be 
likened  to  that  of  a  principal  wbo  has  ac- 
cepted and  retains  all  the  benefits  of  a  con- 
tract, but  who  seeks  to  avoid  llahilit7  on  his 
own  part  by  asserting  that  the  a^nt  wbc- 
acted  for  him  in  making  such  contract  bad 
failed  to  conform  to  his  letter  of  antboriiy 
in  respect  to  form,  conditions,  etc   The  prin- 
cipal might  repudiate,  of  course;  hat  to  at- 
low  him  to  repudiate,  and  at  tbe  same  tunc 
retain,  would  be  to  give  sanctioii  to  an  act 
of  injustice,  and  put  a  premium  upon  frand- 
Our  conclusion  finds  ample  support  fn  tb^ 
fnllmving  finiong  otber  aullini-i1  i(.'sr    Bani£  *. 
ArliaiiNis  City,  etc.  (C.  C.)  67  Fed.  196;  Mgotp 
V.  .New  York,  73  N.  Y.  23S.  29  Am.  Rep.  131 

I  WliUiipj  Arii]3  Co.  V.  Barlow,  U3  N.  Y.  tr^ 

I  20  Am    !£<.'[>.  ii04:    Knox  v.  .VsplnwnlE. 

I  How,  10       Ed.  208;   Slrirsh  v.  PolLrt 

Co.,  10  Wall.  070,  19  L.  Ed.  1040;  Hitchco-.-S 
V.  r>fllvc3toii,  V.  8.  341,  24  L.  Ed.  653; 
City  of  Camden  v.  Mulford,  26  N.  J.  Law. 
■49;  McPherson  v.  Foster,  43  Iowa,  ^  S 
Am.  Rep.  215;  City  of  Keokuk  v.  Ft.  Wajnc 
Elec.  Co.,  yo  Iowa.  67,  57  N.  W.  S89;  DUkm 
on.  Mun.  Corp.  tt  ^57.  We  know  of  do  dtfs. 
the  authority  of  which  we  are  willing  to  tk- 
ognize.  holding  to  the  contrary. 

Tliere  Is  another  reason  why  this  defease 
Bhotiltl  not  prevail.  In  1805  the  city  coanat 
revised  the  ordinances  of  the  dty.  The  ordi- 
nance  of  1SS6  was  included  therein  and  re- 
adopted.  True,  here  again  omiasloDS  oceup 
red  and  iFTegnleritles  crept  in,  bvt  all  mxA 
bad  telatioa  to  the  form  and  method  of  pro- 
ceeding only,  and,  as  we  tblntc,  were  etned 
by  the  special  act  of  the  Leglslatore  tjipjT- 
after  passed  for  that  purpose,  and  which  set 
was  so  iiassed  at  the  instance  of  tbe  city  aad 
by  its  procurement  Chapter  p. 
Acts  2Cth  Gen.  Assem.  The  revision  ua) 
re-enactnicnt  of  tbe  ordinance,  and  the  n^- 
sequent  legalization  thereof,  not  only 
nized  the  exietence  of  a  contract  r^Uo& 
but,  as  we  think,  atnotinted  to  m.  complete 
ratlScatlon  of  all  that  bad  theretofore  nut- 
plred  in  connection  w^  fbe  oefi'tt^  jffC.iaA 
relatEon  and  what  w(  'AtlVt-  Mpi'  lit' jliP- 
Buance  thereof- 

2.  We  now  hiqulie  wUetiHrtBv-Mn  em- 
paiiy  la  limited  in  its  rl^ht  of  recoTery  to  the 
proceeds  of  a  flve-uiill  loTy  aud  wbetber  iD 
auch  amounts  have  been  folly  pal^  It  tU 
be  obsetred  that  in  tha  Btarr  mw^OMA  Qk 
amount  of  compensation  to  be  paid  nt  • 
fixed  aum  per  hydrant   A  special  tax  ti  »- 
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flciency  shall  be  paid  from  general  funds. 
Sucb  is  the  contract,  and  the  right  of  re- 
covery is  tbo-eby  fixed  unless  there  be  some 
positive  rale  of  law  which  dictates  otherwise. 
Section  473.  Code  1873,  provides  that  when 
waterworks  are  constructed  by  an  IndlTidual 
or  oompany  the  city  fa  authorized  to  enter 
Into  a  coDtract  with  such  indlridual  or  com- 
pany to  mipply  said  city  or  town  with  water 
for  fire  purposes,  etc.,  and  to  pay  thwefor 
Buch  sum  or  sums  as  may  be  agreed  upon 
between  the  contracting  parties.  Section  47D 
of  the  same  Code  authorises  the  levy  and 
collectloD  of  a  special  tax  sofflcfent  to  pay 
water  rents,  but  limits  the  rate  to  five  mills 
on  the  dollar  of  taxable  property.  In  Greston 
Waterworks  Co.  v.  Creston,  101  Iowa,  687, 
70  N.  W.  730,  we  held  that  a  municipal  cor- 
poration is  not  limited  to  the  flve-mUl  spe- 
cial tax  In  the  payment  of  hydrant  rentals, 
but  may  pay  the  deflclency,  If  any,  out  of 
the  general  fund.  Viewing  the  contract  as 
made  between  these  parties  in  the  I'-^M  of 
the  statutes  tbMi  in  force  and  our  holding 
In  the  Creston  Case,  we  niay  dismiss  the 
second  ground  of  defense  made  without  fur- 
ther comment. 

3.  We  may  dispose  of  the  third  ground  of 
defense  In  a  word.  Summarized,  the  facta 
show  that  the  original  propoaitiou  was  made 
by  Starr.  He  assigned  to  the  waterworks 
company  with  the  express  consent  of  the 
dty.  The  waterworks  company  went  into 
the  hands  of  a  receiver,  who  operated  the 
works,  and  from  whom  the  city  received 
service  and  to  whom  it  paid  bydrant  rentals. 
The  present  company  is  a  reorganization  of 
the  waterworks  company,  and  from  it  the 
city  has  received  service,  and  in  part  at 
least  paid  therefor.  Moreover,  It  has  given 
the  present  company  direct  official  recogni- 
tion by  consenting,  by  resolution  of  its  coun- 
cil, to  a  transfer  of  the  plant  to  the  Marlon 
Improvement  Company.  What  might  have 
been  the  rights  of  the  city  If  objection  had 
been  made  at  the  time  of  transfer  we  need 
Qot  stop  to  Inquire.  Taking  the  situation  as 
we  have  it  before  us.  It  requires  no  argument 
to  reach  the  conclusion  that  the  defense  now 
asserted,  and  under  which  the  defendant  city 
seeks  to  escape  payment  of  the  balance  due, 
if  any  surb  there  he,  is  without  merit. 

i.  The  renoalnlng  question  to  be  considered 
bas  relation  to  the  statute  of  limitations. 
"I^uniing  to  the  account  attached  to  plaintifFa 
petition,  and  we  find  that  beginning  June  1, 
1SS9,  there  are  charged  rmtals  on  50  hydrants 
at  $60  each  per  annum,  and  on  8  at  $30  each 
per  annum.  This  continued  down  to  June  1, 
when  the  charge  was  for  12  hydrants, 
at  $30  each  per  annum,  to  December  1,  1882. 
From  this  date  to  the  close  of  the  account, 
Dwember  1,  1900,  the  charge  was  for  60 
hydrants  at  $60  each  per  annum,  and  for  18 
bydrants  at  ISO  each  per       n.  The  torn 


definite  time  seems  to  have  been  observed  In 
making  payments,  and  the  warrants  vary  in 
the  several  amounts  thereof  from  $100  to 
$1,592.49.  The  sum  total  of  the  payments 
credited  is  $31,334.18,  leaving  a  balance  of 
$8,385.82.  The  plaintiff  offered  evidence  in 
support  of  the  account  as  stated,  and  this 
was  not  contradicted  by  any  evidence  on  the 
part  of  defendant.  Now,  It  is  a  well-estab- 
llsbed  rule  that  where  no  special  application 
Is  directed  to  be  made,  payments  are  to  be 
credited  in  extlngutehment  of  tlie  debit  Items 
In  the  order  In  which  such  items  accrued. 
This  was  the  course  pursued  by  the  water 
company,  there  having  been  no  request  or 
directions  to  the  contrary.  It  is  apparent 
that  this  resulted  in  payment  of  all  rentals 
down  to  within  five  years  of  the  time  tbia 
action  was  commenced.  The  limitation  fixed 
by  the  statute  being  Ave  years,  we  hold  that 
no  portion  of  the  amount  for  which  Judg- 
ment is  herein  demanded  was  subject  to  the 
bar  thereof. 

Upon  the  whole  case  we  conclude  that  the 
trial  court  was  In  error  in  dismissing  plain- 
tltTs  action  and  rendering  Judgment  against 
It  for  costs.  The  Judgment  Is  accordingly 
reversed,  and  the  cause  is  remanded  for  fur- 
ther proceedings  nceordlng  to  law.  Revived. 


STATE  V.  CBOFFORD. 

(Saprerae  Court  of  Iowa.    Oct.  19,  1903.) 

MURDER— JURORS  —  FORMED  OPINION  —  CON- 
SPIRACY—EVIDENCE— EVIDKNCE  OP  OTHER 
CRIMES— WEIGHT  OF  B  VI DENCB— INSTRUC- 
TIONS. 

1.  Challenge  to  a  Jnror  should  be  sustaioed, 
he  having  lived  in  the  same  townt^ip  as  the 
girl  alleged  to  have  been  murdered,  heard  the 
circumstaDces  discussed,  and  discussed  them, 
not  only  read  subatautiallT  all  the  testimony 
against  defendant,  but  believed  It  to  be  true, 
and  made  up  his  mind,  and  said  he  was  not 
UQprejadiced,  but  bdieved  the  truth  of  what  he 
had  facard^  though  on  a  somewhat  persistent 
cross-exanunatioD  he  expressed  belief  in  Us 
ability  to  render  an  impartial  verdict. 

2.  A  physician  is  not  connected  with  an  abor- 
tion by  evidence  merely  that  It  was  committed 
in  tbe  town  in  which  he  lived,  and  that  about 
that  time  the  womsu  was  seen  on  the  street  In 
front  of  IiIb  sanitariam. 

3.  A  conspiracy  must  be  shown  by  testimony 
oatside  the  declarations  which  are  sought  to  be 
introduced  against  one  as  made  by  a  co-con- 
apirator. 

4.  Only  those  statements  of  a  conspirator 
made  pending  the  conspiracy,  and  in  further- 
ance of  its  unlawful  purpose,  are  admissible 
agniDfct  his  co-conaplrator. 

5.  On  a  trial  for  murder  by  commission  of  an 
abortion,  proof  of  an  earlier  atmrtion  commit- 
ted on  the  womnn  by  ns  unknown  person  is  no 
proof  of  defendant's  guilt  of  tbe  crune  charged, 
without  other  evidence  to  show  his  guilty  con- 
nection with  the  earlier  offense, 

6.  While  the  question  of  prima  fade  showing 
Of  conspiracy  to  allow  admission  of  declarations 
of  a  eo-consplrator  Is  for  the  court,  final  de- 
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terndnatioD  thereof  Is  for  the  iarj,  and  ther 
cfaonld  find  the  conapiracy  before  coDsidering 
the  declaratlone. 

7.  Oo  a  trial  for  murder  by  commiasion  of  ao 
abortion.  eTtdence  that  defendant's  co-conspira- 
tor therein,  prior  to  the  conspiracy,  asked  an- 
other physician  to  commit  a  prior  abortion  on 
the  woman,  is  not  admissible. 

8.  On  a  trial  for  murder  by  commiBBion  of  an 
abortion  it  may  not  be  shown  that  defendant 
had  produced  abmrtioDB  on  other  women. 

9.  The  court  helaft  restricted  to  a  mere  state- 
ment of  the  law  without  suggesting  any  opin- 
ion on  the  facts,  it  is  error,  in  a  case  where  the 
state*!  eridence  is  circumstantial,  and  defend- 
ant's consists  almost  entirely  of  direct  evidence 
in  denial  and  explanation,  to  give  a  charge 
from  which  one  would  naturally  conclude  that 
the  inferences  to  be  drawn  from  incriminating 
drenmstancea  are  infallible,  or  of  decidedly 
greater  weight  and  cwtainty  than  direct  teati* 
mony. 

10.  The  statement  In  a  charge  that  the  jury 
should  remember  that  a  failure  to  p^orm  their 
datr  by  which  a  crime  miglit  mo  anpunlslied 
cannot  be  corrected      a  new  trial  Is  erroneous. 

Appeal  from  District  Court,  Decatur  Oomi- 
t7;  H.  M.  Towner,  Judge. 

Indictment  for  murder  In  the  second  de- 
gree. The  defendant  was  convicted,  and  ap- 
peals. Reversed. 

v.  R.  McGlnnl^  O.  W.  Hoffman,  and  M. 
li.  Temple,  for  appellant  G.  W.  MuUan, 
Att7.  Gen.,  G.  A.  Van  Vleck,  Asat  Attj. 
GeiL,  and  A.  P.  OIboi,  for  tba  States 

WEAVER,  J.  The  appellant  Is  a  phr- 
ildan.  and  fbr  acTcial  years  prior  to  tiie  date 
of  the  crime  with  which  he  la  charged  con- 
ducted a  Banitarlnm  or  hospital  at  Lamonl, 
In  Decatur  county.  Uaud  Stone,  a  young 
TinTDarried  woman*  about  21  years  of  age,  re- 
siding with  her  jurents  upon  a  farm  in  said 
connty,  entered  the  aj^ellanfa  sanltarlnm 
about  January  22,  1901,  and  died  there  one 
week  later.  A  post-mortem  examination  re- 
vealed, as  It  la  claimed,  evidences  that  she 
bad  been  lately  pregnant,  and  had  suffered 
an  abortion.  It  Is  the  tbeory  of  the  state 
that  the  pregnancy  was  the  result  of  an  in- 
tbnacy  between  the  young  woman  and  one 
Ira  Hammond  (who  Is  jointly  Indicted  with 
the  appellant,  and  that  at  the  Instigation  at 
employment  of  Hammond,  appellant,  by  the 
use  of  violent  and  uimataral  means,  produced 
8  miscarriage  or  premature  delivery  of  the 
fcetuB,  in  which  operation  the  young  woman 
received  Injuries  causing  her  death.  De- 
fendant pleads  not  guilty  to  the  charge.  On 
the  trial  he  admits  that  Miss  Stone  came  to 
bis  sanitarium,  and  there  died,  but  avers 
that,  If  she  suffered  an  abortion,  tbe  same 
bad  occurred  before  she  came  under  bis  care, 
and  that  he  had  no  knowledge  thereof,  or 
part  therein.  With  this  brief  outline  of  tbe 
case,  we  proceed  to  a  consideration  of  the 
principal  points  relied  upon  In  the  arguments 
at  counsel. 

1.  In  selecting  the  trial  Jury,  one  Fisher,  a 
member  of  the  regular  panel,  waa  called,  and 
examined  as  to  his  competency  and  quallfl- 
eatlon  to  s^a.  In  response  to  Inquiries  by 


counsel  and  by  the  court  he  said,  amoas  otb- 
er  things:  "I  have  formed  and  expresaed  an. 
opinion  In  regard  to  the  merits  of  tbe  case^ 

*  •  •  Have  heard  the  case  discussed  fre- 
quently. Have  read  the  testimony  before  the 
coroner's  Jury.  Heard  some  of  tbe  witneaes 
discussing  the  case.  I  live  at  Decatur  City. 
She  ISUas  Stone]  lived  In  the  same  township. 
Have  heard  the  case  discussed  over  there, 
and  have  formed  from  that  an  opinion.  Un- 
doubtedly it  would  take  evidence  to  remove 
that  opinion.  I  have  my  mind  made  ap  at 
this  time  as  to  his  guilt  or  innocence,  and  it 
would  take  evidence  to  remove  it.  I  am  not 
unprejudiced.    I  believe  what  Z  have  heard. 

*  *  *  I  read  the  newspaper  accounts  of 
all  the  testimony  that  was  published  of  aJ 
the  witnessea  before  the  coroner's  jury.  I 
believed  what  they  swore  to  was  true,  and 
have  that  same  belief  now."  To  fuKher 
questioning  the  juror  said:  "If  the  evidence 
was  sufficient,  I  do  not  think  my  opiaioc 
would  prevent  my  rendering  a  tme  verdict 

*  *  *  I  think  I  would  render  a  fair  and 
Impartial  verdict.  I  think,  notwithstanding 
tbe  newspaper  accounts.  I  could  render  a  fair 
verdict  upon  the  evldeiice  submitted.  •  •  • 
Do  not  think  I  would  be  Influenced  by  what 
I  have  read."  Tbe  appellant's  challenge  to 
this  Juror  was  overruled,  and  upon  this  rul- 
ing error  is  assigned.  In  these  daya,  when 
the  story  of  every  alleged  crime  of  a  seTteas 
nature  is  promptly  heralded  by  tbe  news- 
papers, and  comes  quickly  to  tbe  knowledge 
of  tbe  great  body  of  Intelligent  citixens  of 
the  county.  It  Is  scarcely  possible,  even  If  It 
were  thonght  desirable,  to  obtain  a  Jury  of 
average  men  having  no  Impressions  or  oidn- 
Ions  as  to  the  merits  of  fbe  case.  In  view 
of  this  fact  we  have  In  numerous  cases  re- 
fused to  sustain  an  appeal  based  upon  tbe 
overruling  of  challenges,  where.  notwMi- 
stondlng  such  Impressions  or  opinions,  It  fair- 
ly appears  that  tbe  Juror  Is  fair-minded  and 
unprejudiced,  and  Is  able  and  willing  to  ren- 
der an  impartial  verdict  State  v.  Bmce;  48 
Iowa,  530,  30  Am.  Rep.  403;  State  t.  S<vber, 

70  Iowa,  496.  30  N.  W.  917;  State  t.  Vatter, 

71  Iowa,  558,  82  N.  W.  S06;  State  T.  Mnncb- 
ratb.  78  Iowa,  271,  43  N.  W.  211;  State  t. 
Field,  89  Iowa,  35,  50  N.  W.  276;  State  v. 
Rrady,  100  Iowa,  194,  69  N.  W.  290,  86 

R.  A.  693,  62  Am.  St.  Rep.  560;  State  v. 
Bone,  114  Iowa,  642,  87  N.  W.  DOT.  In  tbe 
opinion  of  s<UDe  of  the  members  of  this  court, 
some  of  the  cases  above  dted  have  gone  to 
the  extreme  verge  of  liberality  In  this  respect, 
and  the  rule  thus  established  ought  not  to  he 
further  extended.  The  question  to  be  deta^ 
mined  by  the  trial  court  upon  such  a  chal- 
lenge Is  whether  the  Juror  has  formed  or  ex- 
pressed such  an  opinion  as  will  "prevent  him 
from  rendering  a  tme  verdict  upon  tbe  evi- 
dence submitted  on  tbe  trial"  (Code,  |  5360): 
and  as  the  Juror's  conduct,  demeanor,  and 
bearing  In  court  may  properly  be.  accorded 
material  weight  S(|i«;(«ed^a^cMd^becta  dis- 
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closed  by  his  answers,  we  are  reluctant  to 
Interfere  with  the  exerciae  of  the  court's  dl»- 
cretlon.  It  mast  not  be  overlooked,  however, 
that  the  right  to  have  an  Impartial  Jury,  who 
will  bear  the  case  calmly  and  dlspa'sslonate- 
ly,  and  render  a  verdict  upon  the  evidence, 
and  the  evidence  alone,  uninfluenced  by  pub- 
lic clamor  or  preconceived  opinions,  is  abso- 
iQtely  essential  to  the  proper  administration 
of  Jiutlee.  To  put  a  man  upon  trial  before 
jurors  who  already  believe  him  guilty— no 
matter  how  upright  soch  Jurors  may  be,  nor 
how  sincere  their  purpose  not  to  allow  their 
prejudices  any  Influence  upon  their  verdict- 
Is  to  expose  the  accused  to  a  hazard  wholly 
Inconsistent  with  the  just  and  humane  the- 
ory upon  which  our  cMminal  procedure  Is 
founded.  It  Is  readily  conceivable  that  an 
opinion  of  a  defendant's  guilt  may  be  so 
qualified  in  the  Juror*s  mind  as  not  to  be  a 
suflldent  ground  of  challenge.  For  Instance, 
a  Juror  who  says  that,  if  the  statements  be 
has  beard  or  read  be  true,  then,  in  his  Judg- 
ment tbe  accused  Is  guUty,  is  not  necessarily 
anbjeet  to  challenge.  State  v.  George,  e2 
Iowa,  682, 18  N.  W.  29S;  State.T.  Ostrander, 
18  Iowa,  461;  OMmble  r.  State,  2  O.  Greene, 
401:  State  r,  Bater,  S  Iowa,  42CK  In  such 
case  the  opinion  of  gnllt  is  based  upon  tbe 
hypothesis  that  certain  facts  exist,  but  the 
truth  of  the  hypothesis  itself  Is  a  matter  up- 
on which  the  juror's  mind  is  still  open  and 
undetermhied.  Where,  however,  the  Juror 
discovers  that  he  has  become  convinced  of 
the  tmth  of  the  alleged  evidence,  and  there- 
from has  reached  a  satisfactory  conclusion  of 
the  guilt  of  the  accused,  a  very  different  sltn- 
atkm  la  presented.  He  may  be  a  man  of 
fiUr  IntelUgence  and  pure  purpose,  sincerely 
Intending  to  give  tba  accused  a  fair  trial; 
but  what  certainty  Is  there  that  he  can  do 
It?  It  may  be  too  much  to  say  that  no  man 
can  so  tar  dlvoroe  himself  from  bis  settled 
belief  In  a  d^endanfs  gnllt  as  to  weigh  and 
consider  conflicting  testimony  and  draw  con- 
clusions therefrom  with  the  same  unbiased 
mind  and  judgment  which  he  would  employ 
In  a  case  concerning  which  be  has  never 
ftormed  an  opinion;  but  such  happily  con- 
stituted persons  are,  to  say  tbe  least,  very 
rare.  The  man  and  the  Juror  are  one,  and 
the  theory  of  tbe  dual  existrace  in  one  per- 
sonality of  a  biased  man  and  an  Impartial 
juror  has  not  been  so  fully  demonstrated  that 
we  may  safely  act  upon  It  in  the  administra- 
tion of  Justice.  A  person  accused  of  crime 
should  bear  no  greater  burden  than  is  cre- 
ated by  the  evidence  produced  against  him 
on  the  trial,  and  the  Juror  who  passes  upon 
that  evidence  should  come  to  its  considera- 
tion unhampered,  and  unembarrassed  by  any 
ready-formed  convictions  as  to  the  vital  fact 
or  facts  In  controversy.  In  so  far  as  the  ac- 
cuBed  must  address  himself  to  the  removal 
of  unfavorable  opinions  Imported  Into  the 
Jury  box  from  any  other  source  than  the 
sworn  testimony,  to  that  extent  he  Is  denied 


the  fair  trial  which  the  law  guaranties  him. 
A  crime  of  the  character  charged  In  this 
"case  becomes  at  once  a  matter  of  general 
and  earnest  dlscuasfon  in  tbe  neighborhood 
in  which  it  is  committed.  Theories  of  the 
guilt  or  innocence  of  suspected  persons,  sup- 
iwrted  by  facts,  circumstances,  rumors,  and 
conjectures,  are  common  topics  of  conversa- 
tion, and  it  is  scarcely  conceivable  that  one 
who  has  lived  in  such  atmosphere  can  avoid 
a  mental  condition  which  precludes  his  being 
a  fair  Juror.  This,  we  think,  was  the  case 
with  the  Juror  Fisher.  He  lived  iJi  the  same 
township  with  the  girl  alleged  to  have  been 
murdered.  He  had  heard  the  circumstances 
discussed.  He  bad  discussed  them  himself; 
bad  not  only  read  substantially  all  the  tes- 
timony against  tbe  defendant,  but  believed  It 
to  be  true:  had  made  up  his  mind.  He 
candidly  said  he  was  not  unprejudiced,  and 
believed  the  truth  of  what  he  had  heard.  It 
is  true  that  upon  a  somewliat  persistent 
cross-examination  the  Juror  expressed  belief 
in  his  ability  to  render  an  Impartial  verdict, 
but,  howevw  honest  and  sincere  this  estimate 
of  bis  mental  condition,  we  tldnk  the  cir- 
cumstances as  stated  by  him  make  its  cor^ 
rectnesa  so  doubtful  that  the  challenge  to 
bis  competency  should  have  been  sustained. 

2.  As  already  stated,  the  alleged  criminal 
abortion  resulting  in  Miss  Stone's  death  oc- 
curred in  January,  ^1.  Tbat  the  young 
woman  was  pregnant  from  a  date  not  earlier 
than  the  precedtaig  October  or  November, 
and  that  this  condition  was  the  result  of  an 
intimacy  with  Hammond,  and  that  he  was 
active  in  advising  and  as^sttng  her  In  txlng- 
Ing  about  a  mlscarriagie,  Is  sufficiently  indi- 
cated by  the  testimony.  The  theory  of  the 
state  is  that;  in  pursuance  of  this  unlawful 
purpose,  Hammond  entered  into  a  cou^hracy 
with  appellant,  who,  being  a  physician,  ad- 
ministered tbe  treatment  by  which  a  prema- 
ture d^very  was  produced.  There  is  no 
evidence  that  Hammond  and  appellant  ever 
met  or  had  communication  or  dealings  with 
each  other  prior  to  January  12,  1901.  On 
that  date,  which  was  about  10  days  before 
Miss  Stone  entered  appellant^s  sanitarium.  It 
la  shown  by  one  or  two  witnesses  that  Ham- 
mond visited  the  place,  and  bad  a  private  In- 
terview with  appellant  Other  evidence  tends 
to  show  that  Hammond  was  again  at  the 
sanitarium  while  Miss  Stone  was  an  inmate 
there.  These  facts,  with  other  circumstan- 
ces relating  to  the  subsequent  acts  and  state- 
ments of  appellant  were  sufllcleut  we  think, 
to  make  a  prima  facie  case  of  collusion  be- 
tween said  parties  dating  from  their  first 
proven  interview,  and  Justifying  the  admis- 
sion In  evidence  of  the  subsequent  acts,  writ- 
ings, and  statements  of  Hammond,  done  or 
made  In  pursuance  of  the  common  unlawful 
purpose  In  support  of  the  indictment  the 
state  Introduced  in  evidence,  over  appellant's 
objection,  a  series  of  letters  by  Hammond  to 
Miss  Stone,  found  aiQoa^  t^^iLri^d^db^ 
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ber  death.  Tbey  bear  date  beginning  wltb 
July  19,  1900.  and  ending  with  January  IS, 
1901.  These  letters,  with  others  written 
Miss  Stone  and  offered  In  evidence  by  appel- 
lant, reveal  a  most  surprising  and  pitiful  sto- 
ry of  human  weakness  and  unbridled  passion* 
tbe  details  of  which  need  not  here  be  related. 
Suffice  It  to  say  It  Is  made  clear  that  tor  a 
year  or  more  preceding  the  unfortunate  wo- 
man's death  these  parties  bad  maintained  Il- 
licit relations,  resulting  in  h&  pregnancy  as 
early  as  July,  1900,  if  not  one  or  more  earllw 
pregnancies,  and  that  exposure  had  been 
arolded  by  miscarriages  brought  about 
through  the  advice  or  procurement  of  Ham- 
mond. The  language  of  the  letters  written 
In  July.  August,  and  September  Indicate  un- 
mistakably that  somewhere  about  Angust  20, 
18U0.  Miss  Stone,  acting  with  tbe  advice  and 
consent  of  Hammond,  went  to  Lamonl  tor  tbe 
purpose  of  procuring  a  miscarriage,  and  that, 
Bucb  purpose  being  accomplished,  Hammond 
drove  to  Lamonl,  and  toolc  tbe  young  woman 
to  ber  home.  There  is,  however,  an  entire 
lack  of  any  fact  or  circumstance  in  the  rec- 
ord showing  the  place  where,  or  the  pawn 
by  whom,  the  unlawful  act  was  committed. 
It  la  true  that  Lamonl  was  then  tbe  place  of 
appellant's  residence,  and  one  witness  testi- 
fies to  having  seen  Miss  Stone  about  that 
time  upon  the  street  In  front  of  the  sanitar- 
ium. But  these  circumstances  alone  do  not 
arise  to  the  dignity  of  evidence  tending  to 
connect  appellant  with  tbe  crime  then  com- 
mitted. The  lack  of  evidence  la  emphasized 
when  we  recall  the  principle  tbat  the  allied 
conspiracy  must  be  shown  by  testimony  out- 
side of  the  declarations  and  statements  which 
are  sought  to  be  admitted  as  having  been 
made  by  a  oo-consplrator.  The  combination 
or  confederacy  is  presapposed.  and  mnst  be 
eatabUshed  by  other  evidence  before  the  Jury 
can  rightfully  glre  any  ccmsldmtlon  to  such 
statemoits.  See  Wiggins  t.  Leonard,  9  Iowa, 
104.  In  the  absence,  therefore,  of  any  proof 
tending  to  point  out  the  aK>ellant  as  having 
assisted  In  producing  the  abortion  of  August; 

1900,  and  of  any  collusion  or  conspiracy  be- 
tween bim  and  Hammond  until  January  12, 

1901,  ve  ore  constrained  to  hold  that  tbe  ad- 
mission of  letters  preceding  the  latter  date 
was  error.  It  mnst  be  remembered  that  the 
appellant  was  alone  upon  trial,  and  that  the 
matter  admitted  In  evidence  conslBted  of  nn- 
swom  statements  made  by  another  person, 
not  In  his  presence  or  hearing,  and  not  ad- 
dressed to  him.  The  mle  which  allows  the 
statements  of  one  co-consplntor  to  be  given 
in  evidence  against  another  Is  a  marked  ex- 
ciption  to  the  general  rule,  which  excludes 
hearsay  testimony*  and  applies  only  where 
those  statements  are  made  pending  the  con- 
spiracy, and  In  furtherance  of  Its  unlawful 
puri>os&  Stetements  made  by  a  conspira- 
tor btfoxe  the  conspiracy  was  formed  or  aft- 
er It  has  been  accomplished,  fall  within  the 
general  ral^  and  are  not  admissible  except 
as  against  the  person  making  them.  Such  1> 


tbe  doctrine  which  has  been  repeatedly 
noonced  In  this  state,  and,  so  far  as  we  in 
aware,  of  universal  prevalence  in  all  cocr.- 
administering  Justice  according  to  the  cbc 
mon  law.  State  v.  Nasb,  7  Iowa.,  347;  Jchr 
son  V.  Miller,  63  Iowa,  529,  17  N.  W.  34, 
Am.  Rep.  758;  State  v.  Weaver,  57  Iowa,  Z 
11  N.  W.  675;  State  v.  Arnold,  48  Iowa,  5t,:. 
Taylor  County  v.  Standley,  79  Iowa.  572. 
44  N.  W.  911;  State  v.  Grant,  86  Iowa,  2v 
58  N.  W.  120;  Spies  v.  People,  3  Am.  Si 
Rep.,  note.  The  Attorney  General  evldenti; 
appreciating  tbe  force  of  these  obJectloiH 
the  testimony  under  consideration,  urges  tla: 
even  It  Inadiulsslble  on  the  theory  of  a  cb- 
spiracy.  It  was  competent  as  tending  to  sh&v 
tbe  Intimacy  of  Miss  Stone  with  Idammocd 
The  pertinency  of  this  suggestion  would  bt 
very  apparent  were  Hammond  on  trial,  be 
such  is  not  tbe  case.  Appellant  was  bcin? 
tried  for  an  act  alleged  to  have  been  com- 
mitted In  January,  1001,  and  proof  of  anothrt 
abortion,  produced  in  August,  1900,  by  souk 
person  unknown,  could  have  no  bearing 
on  his  guilt  of  the  particular  crime  charged, 
without  other  testimony  tending  to  show  bit 
guilty  connectton  with  the  earlier  offense. 

3.  Referring  further  to  the  subject  of  tbe 
last  preceding  paragraph.  It  may  be  said 
that  tbe  prima  facie  showing  of  conspiracy 
is  brst  addressed  to  the  court  alone,  simpli' 
as  governing  its  action  in  the  admissioo  of 
evidence;  but,  whenever  such  a  prima  fack 
case  is  made,  the  final  determination  wheth- 
er snch  conspiracy  did  or  did  not  exist  sbon^ 
be  Itft  to  tbe  Juiy.  Taylor  County  Stand- 
ley,  snpra;  State  v.  McGee,  81  Iowa,  17,  4>' 
N.  W.  764.  The  court  below  gave  tbe  Jnir 
no  instruction  upon  this  subject,  and  do  spe- 
cific direction  as  to  how  or  to  what  extent 
tbe  letten  of  Hammond  might  be  taken  into 
consideration  In  determining  the  question  of 
defendant's  guUt  The  finding  ot  a  consi^- 
acy  was  a  necessary  preliminary  to  the  coo- 
sideratlon  of  the  letten  for  any  purpose,  sod 
we  think  an  instmctlon  to  that  ect  should 
have  been  given.  Wl^ns  t.  Leonard,  9 
Iowa,  IM. 

4.  B.  I.  Eiker,  a  physician  testlfyliig  on  be- 
half of  tbe  state^  was  permitted  to  say  tbtt 
shortly  prior  to  Angust  7, 1900,  Hammond  ap- 
plied to  bim  to  examine  Mlse  Stone,  and  d^ 
termtaM  whether  she  was  pregnant,  and  tbat 
Hammond  then  asked  the  witness  to  help 
bim  out  of  the  difficulty.  On  the  principle 
hovlnbefore  approved,  this  evidence  sliould 
hsTe  been  excluded.  This  act  an  part  of 
Hammond  was  long  before  the  time  when 
the  testimony  indicates  that  the  conspiracy, 
it  any,  between  Hammond  and  appellant 
iras  formed.  Indeed,  the  very  f&ct  that 
Hammond  was  ^plying  to  anotter  physlclaii 
is  an  affirmative  indication  that  at  that  datt 
be  had  entered  Into  no  amngement  wltb 
the  appellant. 

6.  Certain  witnesses  torpia  state  irare  al- 
lowed to  give  tt^Umg^r  feq^^te*'' 
appellant  bad  produced  other  aiKinions  upon 


charged  In  the  indictment,  and  bare  hdd 
tbat,  subject  to  certain  well-defined  ezeep- 
tioxis.  It  should  be  excluded.  State  v.  Yancsh 
»4  M.  TV,  204;  State  T.  RoBCum,  93  X.  W.  295. 
Tlie  present  case  does  not,  In  oar  Jadgmeut, 
come  witbln  tbe  recognized  exceptions  to  the 
rule,  and  the  objection  to  the  evidence  should 
ba-ve  been  sustained.  Parlclnson  t.  Feopie, 
135  III.  401,  25  N.  B.  764,  10  L.  R.  A.  91; 
Baker  v.  People.  106  111.  452;  8  Russell, 
Crimes  (5tb  Bd.)  S68;  Wharton's  Grim.  St. 
<5tti  Bd.)  SS  29,  30;  State  t.  Lapage,  57  N.  H. 
245.  24  Am.  Rep.  69;  ShafFner  t.  Common- 
wealth, 72  Pa.  66,  13  Am.  Rep,  649;  Com- 
monwealth Y.  Grief  (Ky.)  27  S.  W.  814; 
State  T.  BainstMirger,  71  Iowa,  746,  81  N.  W. 
865;  Boyd  v.  U.  S.,  142  U.  S.  450.  12  Sup. 
Ct.  292.  86  L.  Ed.  1077;  People  t.  Jones,  81 
Cal.  566;  Spurlock  T.  Commonwealth  (Ky.) 
20  S.  W.  1095;  People  v.  Schweitzer,  28 
Mlcb.  301:  Morris  t.  State,  16  MIbb.  762. 

6.  Paragraph  14  of  the  uonrt's  Instruction 
was  devoted  to  tbe  definition  aud  discussion 
of  circumstantial  evidence.   It  la  too  long  to 
be  set  out  In  full,  but  tbe  following  extract 
tberefrom  will  make  clear  the  points  of  ob- 
jection made  by  appellant  "Circumstantial 
eTidence  is  legal  evidence,  and  is  not  to  bv 
discredited  merely  as  such.   Its  value,  and, 
indeed,  its  necessity.  In  the  ascertainment 
of  truth  is  unquestioned.   Nothing  in  the 
nature  of  circumstantial  evidence  renders  it 
less  valuable  than  other  evidence.  Indeed, 
It  has  been  said  that  In  many  cases  a  ver- 
dict on  circumstantial  evlclence  alone  is  more 
satisfactory  as  being  a  true  and  Just  verdict 
tban  one  founded  on  direct  evidence;  for 
witnesses  may  falsify,  but  circumstances  can- 
not.   Men  may  commit  a  peijury,  but  a  fact 
cannot.   Persons  accused  have  l>een  some- 
times erroneously  convicted  upon  circum- 
stantial evidence.    But  so  liave  they  been 
upon  direct  testimony.   That  such  In  either 
case  has  been  true  is  a  reason  for  caution, 
bat  not  to  discredit  or  disregard.   The  possi- 
bility of  error  alike  exists  whether  the  evi- 
dence be  direct  or  circumstantial."   The  lan- 
guage  here  employed  is  not  without  support 
In  tbe  authorities.   Indeed,  we  assume  that 
tbe  learned  discussion  of  circumstantial  evi- 
dence by  Chief  Justice  Shaw  in  the  cele- 
brated case  of  Commonwealth  v.  Webster,  5 
Cush.  295,  62  Am.  Dec.  711,  served  to  a 
great  extent  as  the  model  upon  which  the 
Instruction  was  formed.   It  may  further  be 
said  that  this  court  has  approved  instructlonB 
embodying  some  one  or  more  of  the  several 
propositions  which  are  arrayed  la  the  fore- 
going quotation,  but  we  think  none  of  our 
own  precedents  go  to  the  full  extent  of  the 
cliarge  here  given.    State  v.  Moelchen,  63 
Iowa.  315,  5  N.  W.  186;  Wheelan  v.  R.  R.,  86 
Iowa,  176,  52  N.  W.  119;  State  v.  Seymour, 
«4  Iowa.  70S,  63  N.  W.  661.    The  question 
bcfoie  Ds  la  not  so  much  whether  this  state- 


upon  the  law  of  evidence,  as  it  Is  whether, 
under  tbe  practice  of  this  state,  such  a  dis- 
cussion has  any  legitimate  place  in  instruc- 
tions to  a  Jury.    In  considering  this  proposi- 
tion care  must  be  exercised  to  avoid  being 
misled  by  cases  adjudicated  in  other  states 
where  difTerent    practice   prevails.  Until 
within  a  comparatively  recent  period  it  was 
the  general  rule  that  the  trial  court  could 
rightfully  discuss  the  eTidence  in  Its  charge 
to  the  Jury,  and  express  an  opinion  as  to 
the  credibility  and  weight  of  tbe  testimony 
offered.    That  rule  still  prevails  in  some  Ju- 
risdictions.   In  others  the  rule  which  we 
have  adopted  restricting  the  court  to  a  mere 
statement  of  tbe  law,  without  suggesting  any 
opinion  upon  the  facts,  is  followed;  while  in 
still  others  the  ancient  practice  In  this  re- 
spect has  been  modified,  but  not  wholly  ctian- 
ged.   For  this  reason  many  of  the  cases  re- 
lied upon  in  the  argument  for  the  state  can- 
not be  accepted  as  in  all  respects  applicable 
here.   Suppose,  for  instance,  the  case  before 
us  to  be  precisely  parallel  In  all  its  facts 
with  Commonwealth  v.  Webster,  and  that 
the  trial  court  had  adopted  verbatim  the 
entire  charge   delivered  by  Chief  Justice 
Shaw.   In  such  case,  we  think,  no  lawyer 
j  familiar  with  our  statute  and  practice  would 
I  for  a  moment  contend  that  the  verdict  could 
!  be  sustained,  even  tliough,  under  the  law 
j  and  practice  in  Massacbusetts,  it  would  be 
:  invulnerable.    That  charge  abounds  in  dis- 
cussion of  the  evidence,  and  directs  tbe  Jury 
as  to  the  comparative  weight  and  value 
of  particular  facts  and  circumstances  In  a 
manner  which,  however  Just  In  itself,  would, 
of  necessity,  be  held  by  us  an  Invasion  of 
the  province  of  the  Jury.   And  this  we  think 
the  fatal  error  of  the  Instruction  we  are 
now  considering.    The  case  made  by  the 
state  was  almost   entirely  circumstantial, 
while  the  defendant's  case  consisted  almost 
:  entirely  of  direct  evidence  in  denial  and  ex- 
I  planation.    Now.  If  the  court  had  said  to  the 
I  jury,  "The  defendant's  witnesses  may  have 
I  committed  perjury,  but  the  facts  and  clrcum- 
j  stances  proven  by  the  state  cannot  lie,"  this 
expression  of  opinion  would  be  so  clearly  er- 
roneous as  to  leave  no  room  for  argument 
In  its  support    We  have  no  thought  that  the 
court  Intended  to  convey  this  Idea,  but  it 
remains  true  that  such  is  not  an  entirely  un- 
natural paraphrase  of  its  language,  and  such, 
we  think,  would  be  Its  weight  and  effect 
I  upon  the  mind  of  the  average  Juror.    It  is 
a  holding  up  of  one  kind  or  class  of  evidence 
!  In  contrast  with  another;  one  being  given 
the  merit  of  absolute  verity,  and  the  other 
{  discredited  by  the  possibility,  if  not.  Indeed, 
!  tbe  suspicion,  of  falsehood.   In  other  words, 
i  we  think  tbe  Jury  could  hardly  fall  to  un- 
I  derstand  from  this  charge  that,  as  a  matter 
I  of  law,  or  in  the  opinion  of  the  court  the 
'  circumstantial  evidence  to  which  they  had 
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listened  was  of  greater  welgbt  and  of  mm 
convincing  force  tban  the  direct  evldMice. 
In  states  bsTlng  a  statute  IUm  oar  own  It  has 
frequently  been  held  that  the  charge  of  the 
comt  Bhonld  t»  entlr^y  free  from  any  sug- 
gestion as  to  the  w^ht  of  evldenee.  Peo- 
ple T.  Cowglll,  93  Cal.  S96,  2»  Pac.  22S; 
Andrews  t.  People,  60  111.  8M;  Berry  t. 
State,  10  Oa.  611;  Walker  t.  State.  42  Tex. 
860;  Johnson  v.  State.  1  Tex.  App.  600; 
White  T.  Territory  (Wash.)  19  Pac.  37;  Cun- 
ningham T.  State,  65  Ind.  877.  Beference  to 
any  particular  fact  or  kind  Of  evidence  as 
being  "strong"  or  entitled  to  "great  welgbt" 
has  often  been  held  error.  Steele  v.  State, 
88  Ala.  ao,  3  South.  547;  People  v.  Ah  Sing. 
69  Gal.  400;  Boyer  v.  State,  93  Tenn.  216, 
23  8.  W.  071.  A  charge  to  the  Jury  that  "law 
writers  say  tiiat  a  chain  of  circumstances 
cannot  11^  while  a  witness  may,"  has  been 
held  error  upon  the  ground  we  have  above 
suggested,  as  being  calculated  to  Impress  <m 
the  minds  of  the  Jury  the  suspicion  that  de- 
fendant's vritnesses  have  sworn  falsely. 
Cicero  V.  State,  54  Oa.  166^  See,  also,  Bar^ 
rison  V.  State,  8  Tex.  App.  183;  Id.,  9  Tex. 
App.  407.  Irrespective  of  the  question 
whether  this  charge  invades  the  province  of 
the  Jury,  we  cannot  Indorse  the  proposition 
that,  wblle  "wltueases  may  falsify,  circum- 
stances cannot,"  and,  "while  men  may  com- 
mit perjury,  a  fact  cannot"  To  speak  of  in- 
dependent facts  and  circumstances  as  "tes- 
tifying" 1b  perhaps  an  allowable  figure  of 
speech,  but  the  testimony  consists  wholly  of 
the  Inferences  or  deductions  which  the  Jurors 
draw  from  them,  and  these  may  be  correct 
or  Incorrect,  '*true"  or  "false."  Furthermore, 
we  must  rely  upon  the  testimony  of  wit- 
nesses as  to  the  very  existence  of  such  facts 
and  circumstances,  and  thus  to  the  possibility 
of  wrong  Inference  we  add  the  possibility  of 
perjury  or  mistake  in  the  premises  from 
which  the  Inference  Is  drawn.  We  do  not 
disparage  circumstantial  evidence.  It  is  le- 
gal evidence,  the  value  and  necessity  of 
which  are  beyond  question;  but  the  point 
we  wish  to  emphasize  is  that  the  matter  of 
Its  welgbt  and  Its  influence  upon  the  verdict 
In  any  given  case  is  for  the  Jury  alone,  and 
the  court  should  not,  by  Its  Instructions,  ap- 
pear to  draw  a  comparison  or  contrast  be- 
tween the  two  classes  of  evidence  to  the  dis- 
credit of  either.  Indeed,  the  value  of  evi- 
dence. Its  conclusiveness  or  InconcluslvenesB, 
depends  not  upon  its  beiug  either  direct  or 
circumstantial,  but  upon  the  manner  In 
which  It  appeals  to  the  candid  Judgment  of 
the  Impartial  jnror  honestly  and  Intelligently 
seeking  the  truth.  If,  upon  such  an  Invest!* 
gatlon  of  the  entire  case  as  made  upon  the 
trial,  he  is  convinced  of  the  gullt  of  the 
accused  to  a  moral  certainty,  "beyond  a  rea- 
sonable doubt"  then  his  verdict  should  be 
returned  accordingly,  without  reference  to 
whether  that  conviction  has  been  produced 
In  his  mind  by  direct  or  circumstantial  evi- 
dence.  State  T.  Seymour,  supra;  State  t. 


Rome,  64  Conn.  320.  80  AtL  ST;  BCldde  v. 
State,  27  AU.  20;  Moughon  v.  State.  57  Gi 
102.  Neither  kind  of  evidence  la  biCalllbk. 
Each  has  its  Inherent  elements  of  stxencA 
and  of  weakness.  Their  relative  welgbt  aid 
value  are  not  matters  of  law  to  be  setlled  by 
the  court  These  will  naturally  vary  In  dif- 
ferent cases,  and  must  be  left  to  tbe  dete- 
mlnatlon  of  the  Jury.  The  only  precedent  b 
our  own  decisions  which  may  be  timngbt  t& 
sustain  the  declaration  of  the  trial  csonrt  no* 
under  consideration  la  In  State  v-  Ifoelchcz. 
supra,  whore  t2ie  statement  tbat  **8troog  cir- 
cumstantial evidence  In  cases  of  crime  in 
often  the  most  satisfactory,"  and  that  wit- 
nesses testifying  to  a  "direct  fact  may  lie 
guilty  of  pei^ury,"  and  that,  **to  nae  a  triu" 
expresdon,  circumstances  will  not  lie,"  waa 
without  dlscusBlmi,  beHA  not  to  be  dbdectin;- 
able.  In  tbe  sense.  If  so  Intended,  tbat 
"circumstances"  cannot  consclonsly  ntter  s 
falsehood,  this  la,  of  course,  Irne,  and  sod 
we  must  conclude  Is  the  meaning  there  pla- 
ced upon  the  Instruction;  but  we  are  strong- 
ly impressed  that  such  Is  not  tbe  BlgnIflcaD--e 
which  the  average  Juror  would  find  in  tttt 
language  of  tbe  trial  court,  but  woald  rather 
conclude  therefrom  that  the  Inferences  to 
drawn  from  Incriminating  circumstances  ar» 
Infallible,  or  at  least  of  decidedly  greats 
welgbt  and  certainty  than  the  direct  testi- 
mony of  witnesses. 

7.  In  the  nineteenth  paragraph  of  tbf 
charge  the  court  admonished  the  Jury  of  the 
important  and  responsible  character  of  it» 
duties,  and  among  other  things  said:  "On 
the  one  hand,  you  should  remember  that  i 
failure  to  perform  your  duty,  by  which  a 
crime.  If  one  is  shown,  might  go  unpunish- 
ed, and  a  criminal  escape  the  penalty  of  bis 
crime,  cannot  be  corrected  by  a  new  trial, 
for  the  defendant  cannot  twice  be  put  lo 
Jeopardy  under  our  law.  The  state  demands 
and  has  a  right  to  ask  at  your  bands  the 
full  performance  of  your  duty  In  the  en- 
forcement of  the  law,  and  no  notions  of  mere 
sympathy  or  sentlm^tallty  should  cause  yos 
to  hesitate  in  tbe  performance  of  your  full 
duty.  And,  on  the  other  hand,  yon  should 
never  for  a  moment  forget  your  duty  to 
secure  and  protect  every  right  gnarantled 
by  tbe  Constitution  and  our  law  to  the  de- 
fendant  You  should  not  allow  any  outside  I 
Influence  or  pressure,  or  Indignation  at  tbe 
crime,  or  sympathy  for  the  victim  or  her 
relatives,  to  Influence  you  In  finding  a  ver-  | 
diet  In  this  case."  An  instruction  in  sob-  I 
stantlally  the  same  language  was  before  ns  | 
In  State  v.  Hunter  aowa)  92  N.  W.  872.  and 
by  a  majority  of  the  court  held  to  be  erro- 
neous. That  case  was  so  recently  decided 
we  think  It  unnecessary  to  re-enter  upon  a  j 
discussion  of  the  question  thus  presented. 
The  majority  remain  satisfied  with  the  con- 
clusion reached  In  that  opinion,  and  think 
the  giving  of  this  instroctlon  was  prejodlcial 
error.  i 

Other  Questlo&ibfflWOfM^ii&^^ely  to 


>w  is  reversed,  and  the  case  remanded  to 
le  district  court  for  a  new  trial.  Reversed. 


HAWEBYB  INS.  00.  T.  HUSTON  et  aL 
(Snprenu  Oonrt  of  Iowa.   Oct  18,  1808.) 

fBHFORART  INJUNCTION-DISSOLUTION— AP- 
PBUUj— ASSIGNMENTS  OP  ERROR— REC- 
ORD—PRSSU  MPTION  S. 

1.  An  order  on  a  motion  diSsolTing  a  tempo* 
toy  Injunction  is  not  ■  final  adjudication  of  the 
leritB,  and  can  only  be  considered  on  appeal 
n  ajproper  assiKnment  of  errors. 

2.  Where  a  temporary  Injunction  was  issued 
0  nstrain  the  collection  of  a  default  judgment 
n  a  complaint  alleging  that  it  was  invalid, 
•nt  Buch  allegation  was  squarely  denied  in  the 
^wer,  It  will  be  presumed,  on  appeal  from  a 
udgment  dissolving  such  injunction,  based  on 
he  pleadlivB  alone,  that  the  Injunction  was 
troperly  diMOlved. 

Api>eal  from  District  Gotirt,  Jones  County; 
V.  G.  Thompson,  Judge. 

In  SeptembO',  1894,  the  defendant  D.  P. 
luston  recovered  a  judgment  by  default 
igainst  the  plaintiff  on  a  policy  of  fire  in- 
surance Issued  falm.  The  application  for 
such  policy  was  taken  by  one  W.  H.  Gordon, 
frhose  office  was  in  Olln,  In  Jones  county. 
Before  suit  was  brought  on  the  poiicy.  Gor- 
lon  died,  and  notice  of  suit  was  served  on 
>ne  F.  M.  Rhodes,  whom  the  plaintiff  alleges 
iras  its  sollctting  agent,  residing  at  Anamosa, 
Iowa,  bat  whom  the  defendants  in  tbelr  an- 
swer all^e  conducted  the  business  pertain- 
ing to  the  agency  of  Gordon  after  his  death. 
This  action  was  brought  in  equity  in  April, 
1902,  asking  a  temporary  writ  of  Injunction 
restraining  the  collection  of  the  Judgment 
rendered  against  the  plaintiff  In  1894,  on  the 
ground  that  the  court  had  no  jurisdiction  to 
render  the  same.  The  petition  was  presented 
to  Judge  Thompson,  and  an  ex  parte  writ 
issued.  Following  the  issue  of  this  writ,  the 
defendants  answered,  denying  the  want  of 
service  and  the  consequent  want  of  jurisdic- 
tion to  render  the  judgm^t  sought  to  be  en- 
forced. Still  later  the  defendants  moved  a 
dissolution  of  the  temporary  writ,  which  mo- 
tioQ  was  heard  and  sustained,  and  tin  plain- 
tiff appeals.  Affirmed. 

J.  R  Johnson,  for  appellant  Remley  ft 
Ney  and  F.  O.  Elllson,  for  appdlees. 

8HERWIN,  3.  This  la  an  canity  case,  and 
the  record  has  not  been  preserved  and  cer- 
tified, 80  that  it  Is  triable  de  novo  in  this 
comt,  and  we  bare  no  evidence  before  ns. 
The  order  on  motion  dlssolvlnff  the  temporary 
vrit  of  Injunction  was  not  a  final  adjudlca- 
Uoa  of  the  merits  of  the  controversy,  and  can 
be  considered  by  us,  if  at  all,  on  proper 
assignment  of  errors.  It  is  doubtful  whether 
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view  that  the  motion  to  affirm  for  want 
thereof,  submitted  with  the  case,  should  be 
sustained.  We  do  not  pass  upon  tbe  motion, 
however,  for  tbe  reason  that  we  are  of  the 
opiiiioB  that  tbe  record  presented  to  us  fully 
justified  the  dissolution  of  tbe  temporary 
writ  Every  presumption  must  be  indulged 
in  favor  of  the  validity  of  the  judgment  and 
of  the  jurisdiction  of  the  court  entering  the 
judgment.  To  entitie  the  plaintiff  to  an  order 
restraining  the  collection  thereof.  It  was  nec- 
essary for  it  to  show  affirmativdy  that  it 
was  Invalid.  This  It  alleged,  but  the  allega- 
tion was  squarely  met  In  tbe  answer,  and 
upon  the  pleadings  alone,  after  answer,  the 
writ  should  have  been  dissolved. 

Aa  we  have  nothing  but  the  pleadings  be- 
fore us,  It  is  evident  therefrom  that  tbe  order 
appealed  from  Is  right,  and  It  Is  affirmed. 


BEIOELBB  T.  OTTBNTHES. 
OSnprane  Court  of  Iowa.    Oct  20,  1903.) 

VENDOR  AND  PURCHASER— IN7ANT8  —  CON- 
TRACTS —  DISAFFIRMANCE  —  BNOAOINO  IN 
BUSINESS  —  EVIDENCE  —  RESTORATION  OF 
PROPBRTT  RECEIVED— DAHAOBS. 

1.  Code,  I  S190,  provides  that  no  contract  of 
a  minor  can  be  disafBrmed  where,  by  reason 
of  tbe  minor's  having  engaged  in  business  as  an 
adult  the  other  party  had  good  reason  to  be- 
lieve him  capable  of  contracting.  Eeld,  that 
the  term  "engaging  In  business"  should  be  con- 
strned  as  sl^lfying  an  emi)loyment  or  occupa- 
tion which  occapied  the  minor's  time  for  the 

Surpose  of  a  livelihood  or  profit  and  hence  evi- 
ence  that  a  minor  was  employed  as  a  farm 
laborer  at  a  stipulated  price  per  year,  and  while 
so  engaged  he  purchased  certain  lots,  was  Insuf- 
ficient to  show  that  he  was  "engaged'  in  busi- 
ness," so  as  to  preclude  him  from  rescinding 
such  purchase. 

2.  Where  a  minor  purchased  certain  lots,  and 
thereafter,  and  durmg  his  minority,  It  was 
agreed  that  the  minor  should  receive  from  the 
seller  a  team  for  fats  interest  in  the  lots  under 
the  contract,  an  election  by  the  minor  to  re- 
scind such  subsequent  agreement,  and  bis  offer 
In  writing  to  return  the  team,  in  the  absence 
of  an  acceptance  was  equivalent  to  an  actual 
tend«  of  the  property. 

8.  Where  a  minor  received  a  team  In  setUe- 
ment  of  a  contract  for  the  purchase  of  real 
estate,  and  thereafter  during  minority  rescind- 
ed the  settlement  and  offered  to  return  the 
team,  which  was  refused,  whereupon  he  dis- 
posed of  the  team  to  another,  he  was  not  bound 
to  restore  the  team  as  a  condition  to  his  right 
to  disaffirm,  since  he  was  only  required  by 
Code,  §  3189,  to  restore  "property  received  re- 
mDining  in  his  control  after  attaining  major- 
ity." 

4.  Where  a  minor  elected  to  disaffirm  a  con- 
tract for  the  purchase  of  certain  lots,  he  was 
entitled  to  recover  the  market  volue  of  the  lots 
at  the  time  of  the  disaffirmance,  less  the 
amount  owing  on  the  contract  of  purchase, 
with  Interest  at  6  per  cent,  from  the  time  of 
payments  to  the  time  of  the  trial. 

5.  Where  a  minor  had  purchased  certain  lots, 
and  thereafto*,  on  refusing  to  complete  the  pur- 
chase, it  was  agreed  that  for  a  team  of  hwses 

T  S.  See  In^ts.  vol.  17,  Cent  Die-  I  U7. 
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delivered  to  bim  by  the  vendor  be  would  sur- 
render the  contrnct,  which  he  did,  and  which 
was  thereupon  destroyed,  the  exchange  of  bis 
mterest  in  the  lots  for  the  team  was  not  a  dis- 
affirmance of  the  contract,  but  a  mere  exchange 
thereof  for  the  borsea,  and  hence  the  minor 
was  not'  limited,  on  subseqaentiy  dlaaffinning, 
to  a  recovery  of  the  amoont  paid  on  the  land 
contract. 

Appeal  from  District  Court,  Black'Hawk 
Coouty;  A.  S.  Blair,  Jndge. 

The  plaintiff,  who  was  bom  in  December, 
18S0,  purchnsed  four  lots  of  defendant  May 
1,  1899.  for  which  he  agreed  to  pay  f650— 
$42  Id  cash  and  $7  per  month  thereafter^e- 
ferred  payments  to  bear  Interest  at  the  rate 
of  6  per  cent  per  annum.  Six  payment! 
were  made,  and  be  then  notlQed  defendant 
that  be  wonld  par  no  more.  The  defendant 
offered  to  return  the  ¥S4  paid,  with  Interest, 
which  plaintiff  refused.  They  then  agreed 
about  March,  1900,  that  for  a  team  of  horses, 
which  was  delivered  to  plaintiff,  he  would 
mrrender  the  contract,  which  be  did,  and  it 
was  destroyed.  On  May  3,  1901,  the  plaintiff 
served  written  notice  upon  defendant  that  he 
elected  to  rescind  the  agreement  by  which 
he  surrendered  the  contract  of  purchase,  and 
tendered  the  return  of  the  team.  As  defend- 
ant failed  to  signify  his  acceptance,  and  had 
transferred  the  lots  to  a  third  party,  this 
action  to  recover  their  value  was  begun. 
Trial  to  Jury  resulted  in  a  rerdict  tor  plain- 
tiff, upon  which  Judgment  was  entered.  Th« 
defendant  appeals.  Affirmed. 

Miller  &  Williams,  for  appellant  Edwards 
A  I«ongle7  and  Hoxle  A  Broiin,  tta  appellee. 

LADD,  J.  The  plaintiff  was  but  19  years 
old  when  be  bought  of  defendant  and  became 
owner  of  the  lots.  Within  a  year,  and  wben 
still  a  minor,  be  exchanged  them  for  a  team 
of  horses.  This  trade  he  elected  to  rescind 
May  S,  1901,  seven  months  prior  to  his  ma- 
jority, and  tendered  the  horses  back  to  the 
defendant  The  law  deals  tenderly  with  a 
minor  in  permitting  him  to  dlsalflnn  his  con- 
tracts, save  for  necesssries,  "within  a  rea- 
s<mable  time  after  he  attains  his  majority, 
and  restores  to  the  other  i>arty  all  money  or 
property  received  1^  him  by  virtue  of  the 
contract  and  remaining  within  his  control  at 
any  time  after  attaining  his  majority,"  ex- 
cept when  the  other  party  has  been  misled 
by  the  minor's  misrepresentations  as  to  age, 
or  from  his  having  engaged  In  business  as 
an  adult.  Sections  S1S9,  3190,  Code;  Green 
V.  Wilding,  69  Iowa,  079,  IS  N.  W.  761.  44 
Am.  Rep.  ^0,  The  plaintiff's  occupation  was 
that  (tf  a  farm  laborer  at  a  stipulated  price 
pee  year.  Such  employment  Is  not  peculiar 
to  adnlts,  and  furnished  no  ground  for  the 
supposition  that  he  was  engaged  in  business 
as  such.  Aside  from  this,  he  had  purchased 
these  lots,  and  made  payments  tiiereon. 
These  transactions  were  unduubtodly  such  as 
aie  ordlnnrily  performed  by  persons  of  ma- 
turity. As  such  they  were  admissible  in  evi- 


dence. But  to  "engnge  In  business"  is  iii 
formly  construed  as  slgnlfylns  to  fcMow  'in 
employment  or  occupation  which  occufi-- 
the  time,  attention,  and  labor  for  the  pnrpose 
of  a  Uvellhood  or  profit  Abel  t.  SUte. 
Ala.  631,  8  South.  760;  Shryock  Lttimrr. 
67  Tex.  674;  Hfckey  v.  Thompson,  52  ArL 
234,  12  a  W.  475.  See  authorities  collected 
in  6  Cyc.  259.  The  definition  of  ^araslaets'' 
given  by  Webster  is  quite  generally  acc^:^: 
"That  which  engages  the  time,  attentics,  a 
labor  of  any  one  as  his  principal  oonecni « 
Interest,  whether  tax  a  longer  or  sborte 
time;  constant  employment;  ree^iar  occupa- 
tion." The  kind  of  employment  la  Immatenil 
under  our  statute.  It  may  be  any  x«rtjciili; 
occupation  in  which  the  minor  engages  u 
an  employment  The  transaction  of  bostaea 
occasicKially  would  be  in  one  senae  *%nga^ 
In  business,**  but  the  statute  eTldently  cos- 
templates  doing  so  8B  a  regular  otseujfi^ 
or  employmoit  See  Stephenson  t.  Frimiw 
33  Am.  Dec  281.  It  is  hardly  necessarr  n 
add  that  the  evidence  falU  short  of  sbooiBf 
condnslvely,  as  contended  by  s^tellant  tliii 
plaintiff  bad  engaged  In  bnslneaB  aa  an  advl: 

Z  The  i^intiff  offoed  in  writing  to  retve 
the  team.  This,  in  the  absence  of  an  te- 
ceptance,  was  equivalent  to  ttie  actnal  tender 
of  the  property.  Bnt  he  dlspoaed  of  tk 
horses  she  we^  later,  and  It  la  said  thit 
becaiue  of  not  keeping  the  tmdw  good,  he 
should  be  defeated  In  this  action.  EMsaflini- 
ance  is  one  thing  and  restoration  ot  pmpeaj 
quite  anothw.  The  minor  may  disafflnn  be- 
fore he  attains  the  age  of  21  yeara.  ChiUi 
V.  Dobbins,  66  Iowa,  206,  7  N.  W.  496.  He 
is  only  required  by  the  statute  to  reatwc  the 
money  or  property  rec^ved  by  vlrtne  of  the 
contract  "remaining  within  Us  cmtrol  at  anf 
time  after  attaining  his  majority.**  Aa 
ed,  he  ceased  to  be  the  owner  of  the  teaa 
before  becoming  of  age,  and  thereafter  ku 
not  in  control  of  anything  rectfved  from  de- 
fendant There  was  then  aothlos  In  bis 
keeping  to  restore. 

8.  The  court  charged  the  Jury  that  the 
damages  to  be  allowed  "will  be  tbe  differ 
ence  betweoi  tbe  reasonable  market  value  of 
the  four  lots  In  qnestkm  at  the  time  of  the 
disafflrmance  of  the  contract  of  the  sale  of 
the  horses  and  the  value  of  tbe  lots  at  tbe 
time  of  the  purchase  of  said  lots  by  plalntX 
if  yon  find  there  Is  any  difference  In  said 
values,  to  which  you  will  add  the  amount 
you  And  plaintiff  has  paid  on  flie  same,  wiA 
interest  thereon  at  6  per  cent  tnm  tbe  time 
of  the  payments  up  to  this  timei**  This  in- 
struction, whUe  not  strictly  accurate;  was  too 
favorable  to  defendant  The  plaUitifr  ms 
entitled  to  recover  the  market  value  of  tbe 
lots  at  the  time  of  the  disaffirmance,  less  0ie 
amount  owing  on  Hie  contract  of  pnrchaM; 
with  interest  added  as  stated.  There  was 
no  evidence  tending  to  show  their  value  at 
the  time  of  purchase  less  tlian  the  price 
agreed  upon.  If  the  Jn^  found  It  greatn. 
plaintiff,  nnde^|p|^(E9^9^9g<l<@  deprived 
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f  the  dUrwoice.  Merely  allowlDt  wbat  be 
lad  paid,  as  prmoMd  by  appdiaiil;  would 
tave  oreriooked  this  difference,  and  any  poa- 
ible  Increaae  In  valne.  Bnt  it  la  aigned 
hat  the  tact  ot  ezcbangfng  tils  Interests  In 
he  lota  finr  tiie  twm  waa  a  diaaflkmance  of 
he  land  contract,  and  bence  but  the  amount 
laid.  tiieroiKi  ahonld  be  recovered.  On  tbe 
ontrary,  It  was  a  recocnltlon  by  both  par- 
ies of  the  TaUdlty  of  that  contract,  and  a 
ale  ot  it  for  the  horsea.  Leacox  t.  Orlfflth. 
«  Iowa,  88,  40  N.  W.  108^  is  not  In  point 
There  the  sale  of  chatty  was  wholly  In- 
onidstent  with  tbe  recognlttoi  of  tbe  mort- 
age executed  thereon  by  the  minor,  while 
kere.  In  taking  the  team,  be  aaserta  hla  own- 
mhlp  of  tbe  loti. 

The  Judgment  la  In  accordance  with  the 
aw,  and  must  be  affirmed. 


QOLD8TBIN  t.  MORGAN,  Sheriff. 

fSnpreme  Court  ot  Iowa.    Oct.  20,  1903.) 

ntAUDULHNT  CONVB  TAN  CBS— BILL  OF  SALB- 
OOOD  PAITH—ETIDBNCB— STATEMENTS  BT 
DBBTOR  —  TALUB  —  TRIAL  —  CR08S-BXAMI- 
N  ATION-CONTINUANGB  —  APPBAL  —  ASSIOM- 
MSNTS  OP  ERROR. 

1.  Where  goods  attached  by  defendant  i^ere 
riaimed  by  plaiotlfl  under  a  bill  of  sale  exe 
;uted  br  the  debtor  on  the  day  of  the  attacb- 
nent.  evidence  of  tbe  debtor's  atatements  aa 
.o  his  finnncial  coDdition,  made  to  witnean  b^ 
:ore  the  ezecutioo  of  the  bill  of  aale^  were  com- 
)etent  on  the  qnestioD  of  fraud. 

2.  On  an  iaaue  as  to  whether  a  bill  of  aale  of 
lis  goods  by  a  debtor,  executed  on  November 
L7th,  was  franduleot,  testimocy  bj  a  competent 
vitnees  as  to  the  valae  of  the  goods  on  No- 
vember 6th  waa  admisiible;  there  being  eri- 
lence  that  there  waa  no  material  change  in  tbe 
itock  between  th*  two  dates. 

3.  Where,  in  an  action  between  attaching 
Teditoni  and  one  claiming  the  goods  by  bill  of 
lale  from  the  debtor,  the  debtor  was  a  witness 
ytr  the  creditors,  and  testified  to  his  Ilabilitiea 
und  other  mattm  tending  to  ahow  fraud,  but 
lot  to  tbe  value  ot  hia  ptoBectr,  he  could  not 
le  cross-examined  aa  to  the  Talne  of  his  real 
«tate. 

4.  A  party  cannot  complain  of  matter  brought 
•nt  by  him  od  cross-examination. 

5.  The  refusal  of  a  motion  for  continuance, 
lased  on  the  ground  of  surprise,  and  of  a  mo- 
ioD  to  amend  the  motion  for  continuance  &ttet 
onnsel's  admiasiOD  that  tbe  witnesses  woald 
estify  as  alleged  in  the  motion,  waa  largely  in 
he  discretion  of  the  trial  courL 

6.  An  assignment  of  error,  merely  saying  that 
he  court  erred  in  OTerruling  a  motion  for  new 
rial,  ia  not  sufficient  to  present  for  review  any 
ineation  involved  in  the  motion. 

7.  Dnring  tbe  opening  statement  of  the  case 
ly  defendant's  counsel,  plaintiffs  counsel  ob- 
ected  by  saying,  "L.et  the  record  show  an  ex- 
eptlon  to  this,"  or  "to  this  line  of  statement." 
ind  at  otber  times  made  exceptions  to  remarks 
rithout  secnring  rnllngs  thereon.  Beld,  that 
here  was  nothing  on  which  to  base  aasign- 
oents  of  error. 

8.  Under  the  head  of  "Assignments  of  Kr- 
Or,"  without  any  introductory  statements, 
rere  placed  "Miscopduct  of  Counsel  in  Argu- 
nent,  "Misconduct  of  Counsel  in  Opening 
itatemeot,"  etc.    Held,  that  these  were  mere 
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declaratory  atatementi,  and,  behiji  made  with- 
out reference  to  any  rulings  by  the  trial  court, 

were  Insofflclent 

Appeal  from  District  Court,  Pottawattamie 
County;  A.  B.  Tboroell,  Judge. 

Action  of  replevin  to  recover  a  stock  of 
boots  and  shoes,  which  had  been  levied  upon 
by  defendant,  sheriff,  under  writs  of  attach- 
ment Issued  in  certain  actions  against  one 
E.  B.  Adams.  Trial  to  a  jury,  verdict  and 
Judgment  for  tbe  defendant,  and  plaintiff  ap- 
peals.  Affirmed. 

Alex  A.  Altahultf  and  Fllcklnger  Bros., 
for  appellant  Flnley  Burke,  for  appellee. 

DEBMSB,  J.  This  case  Involves  no  new 
IHrtnclple  of  law.  Plaintiff  claims  a  light  to 
tbe  possession  of  the  property  under  a  Ull  of 
sale  therefor  executed  by  B.  B.  Adams  on  or 
about  November  17,  1899.  Defendant,  as 
sheriff,  levied  on  the  property  on  the  same 
day  under  writs  of  attachment  Issued  In  ac- 
ttooB  Instituted  against  B.  B.  Adama,  and  be 
claims  that  plaintiff's  bill  of  sate  waa  and  la 
fraudulent  and  void,  tor  that  It  warn  executed 
wltb  Intent  to  hinder,  delay,  and  defraud  Ad- 
ama* creditors.  The  sllegatlon  of  fraud  was 
denied  plaintiff,  and  on  theae  Issues  the- 
caae  waa  submitted  to  the  jury. 

Alex  Altsbuler,  an  attorn^  for  plaintiff, 
was  8  witness  In  the  case,  and  testlfled  to 
having  drafted  the  bill  of  aale;  to  tbe  pay- 
ment of  the  pnrduue  price  for  the  goods 
(9900);  and  to  the  delivery  of  the  keys  to 
the  building  in  which  the  goods  woe  kept  to 
plaintiff.  On  croaa-examlnation,  defendant's 
counsel,  for  the  purpoae  of  showing  his  Inter- 
est In  the  case.  Interrogated  him  as  to  what 
was  done  with  certain  depo^tlons  takoi  on 
behalf  of  plaintiff  at  his  office  In  Omsha. 
The  questtons,  In  so  far  aa  they  were  objec- 
tionable, were  not  allowed  to  be  answwed, 
and  no  answer  given  by  the  witness  was 
prejudicial,  for  the  reason  that  he  denied  any 
imputations  suggested  by  tbe  queatlona.  A 
witness  for  defendant  was  adud  aa  to  what 
Adama  had  told  blm,  before  the  execution  of 
tbe  bill  of  sale,  about  being  involved  and  In- 
debted. This  was  objected  tp  as  hearsay  and 
incompetent  The  objection  was  ovrarnled. 
and  the  witness  answered,  but  his  answer  was 
not  responsive  to  the  question.  No  nxption 
wss  made  to  strike  Oe  testimony,  but,^  it 
had  lieen  made,  it  should  have  been  ovonmled, 
for  tbe  reason  that  it  tended  to  ahow  fraud 
on  the  part  of  Adams  In  making  the  tdll  of 
aale.  A  witness  who  had  examined  the  stock 
of  boots  and  shoes  on  or  about  Novemba 
6th.  and  who  showed  his  competency  to  tes- 
tify as  to  value,  was  asked  to  give  the 
value  of  the  goods  on  tiie  date  last  named. 
Objection  to  the  question  was  overruled. 
As  there  was  evidence  to  show  that  there 
bad  been  no  matolal  change  to  the  stock 
from  Novembn  6tb  to  November  17th,  the 
evidence  was  competent  Ito  valqe  was  for 
the  Jury.  The  same  may  be 
other  testimony  r^ardlng  vuues.  ^ 


tenamg  to  snow  actual  rrand,  was  asked  on 
cross-examination  regarding  some  real  es- 
tate wblcli  It  is  claimed  he  owned.  OttJec- 
tlon  -was  sustained  to  this  tine  of  evidence, 

because  not  cross-examination. 

The  ruling  was  correct.  He  was  not  asked 
on  direct  examination  regarding  his  prop- 
erty. 

Complaint  Is  made  of  certain  mlings  relat- 
ing to  the  testimony  of  witness  Duncan.  As 
the  matter  was  brought  out  by  plaintiff's 
counsel  on  cross-examination,  he  la  In  no  po- 
sition to  complain.  Adams  was  used  ai  a 
witness  for  defendant  After  he  had  been 
examined  In  chief  by  defendant's  counsel, 
and  cross-examined  at  some  length  by  plaln- 
tUTs  counsel,  they  filed  a  motion  for  a  con- 
tinuance, based  on  surprise.  It  was  alleged 
In  the  motion  that  the  witness  had  prevloualy 
stated  to  plaintilTs  counsel  that  the  sale  was 
In  good  faltii,  and  offered  to  glre  testimony 
to  that  effect,  and  that  he  bad  copsplred  wltta 
defendant  to  defeat  the  plaintiff,  and  to  as- 
sist him  (defendant)  In  compelling  plaintiff 
to  pay  bis  (Adams')  indebtedness.  He  tat- 
ther  alleged  that  he  had  not  had  time  to  in- 
Testigate  the  matt^  and  to  look  up  eridmce, 
but  gave  the  names  of  three  or  more  wit- 
nesses, with  a  statement  of  what  they  would 
swear  to.  The  court  Indicated  that  be  would 
sustain  the  motion,  wherenpon  the  defend- 
ant admitted  that  the  witnesses  named  in 
the  affidavit  would.  If  present,  testify  as 
therein  stated,  and  the  motion  was  thereupon 
OTwniled.  After  the  ruling,  plaintiff's  coun- 
sel asked  leave  to  amend  their  motion.  This 
motion  waa  denied,  except  as  to  one  matter, 
and  the  case  proceeded. 

Complaint  la  made  of  the  various  rulings. 
They  were  each  so  tar  discretionary  that  we 
do  not  feel  like  interfering.  As  a  general 
rule,  a  motion  to  amend  a  motion  fCr  a  con- 
tinuance, after  a  ruling  thereon  based  on 
counsel's  admission  that  the  witnesses  would 
testify  as  claimed,  is  not  In  order.  At  any 
rate,  the  trial  court  is  vested  wlUi  a  large 
discretion  in  such  matters.  The  only  proper 
exception  in  the  record  relates  to  the  ruling 
on  the  motion  for  leave  to  amend,  and  this, 
as  we  have  seen,  waa  not  erroneous.  Had 
th^e  been  an  exception  to  the  mllng-on  the 
original  motion,  we  should  not  be  Inclined  to 
Interfere  with  the  court's  discretion.  State 
V.  Stegner,  72  Iowa,  13,  33  N.  W.  340. 

2.  Ulaconduct  of  counsel  In  opening  state- 
ment, In  Insinuations  during  the  trial,  and  in 
argument  of  the  case  to  the  jury  was  one  of 
the  grounds  of  the  motion  for  a  new  trial. 
It  should  be  remembered  that  this  Is  a  law 
case,  which  comes  to  us  for  review  upon  er- 
rors asBlgned.  These  errors  must  be  such 
as  were  committed  by  tbe  trial  court;  in 
other  words,  in  law  actions  the  trial  court 
must  have  had  an  opportunl^  to  pass  upon 
the  matter,  and  the  ruling,  when  made,  must 


mental  propositions,  see  uoae,  19  4iuo.  4iuu 
and  cases  cited  thereunder. 

Plaintiff  filed  a  motion  for  a  new  tzisJ 
based  on  many  grounds,  among  them  ttSof 
misconduct  of  counsel.  The  motion  was  ore- 
ruled,  and  exception  taken.  The  assignment 
of  error  is  omnibus  In  character,  and  slmplf 
says  that  the  court  erred  in  overruling  tbe 
motion  for  a  new  trial.  This  is  not  snfficleot 
to  present  any  question  involved  In  the  mo- 
tion for  review.  Hubs  t.  B.  B.,  113  Iowa, 
843,  86  N.  W.  627. 

The  only  other  manner  in  whltdi  the  lee- 
ord  presento  any  question  la  as  follows: 
During  the  opening  statement  of  tbe  case, 
counsel  for  defendant  referred  to  certaic 
stetemente  made  by  pkdntUTs  connad  I^ 
gardlng  defendant's  line  of  defense;  and. 
while  proceeding  wltb  his  side  of  the  case, 
plaintiff's  counsel  twice  made  this  rectvd. 
"Let  tbe  record  show  an  exception  to  this,  a 
to  this  line  of  statement"  At  another  time, 
plaintiff's  counsel  objected  to  a  statemmt  u 
prejudldal,  but  no  ruling  was  made^  on  the 
Direction.  Once  during  tbe  argument  plaht 
tiff's  counsel  made  ftn  exception  to  a  remaik 
made  by  defendant's  counsel  about  pawn- 
shops. No  ruling  was  made  on  thds  recep- 
tion. So  far,  it  will  be  observed,  tbere  were 
no  rulings  of  the  trial  court  on  whl^  an  a»- 
idgnment  of  error  might  be  baaed.  Indeed 
the  assignments,  exc^t  the  omnlboa  ones  xo 
which  we  have  referred,  do  not  cfaaUenpe 
any  rulings.  Tbej  simply  read  uuHex  tbe 
head  of  "Assignment  of  Krror,"  and  witboot 
any  sort  of  introductory  statement,  as  f^:- 
lows:  "Mteconduct  of  Counsd  tn  Argnment 
and  c,"  "Misconduct  of  Gomistf  in  Openios 
Statement  and  c,"  "Hlsowduct  of  ConnaH  is 
Interrogating  Witnesses  and  &**  Mauifesdr, 
these  do  not  refer  to  any  mlings  of  the  trial 
court  They  are  dmpty  declaratory  state- 
ments of  alleged  misconduct  and  do  not  re- 
fer us  to  any  ruling  made  by  tbe  trial  court. 
They  are  clearly  Insufficient  to  present  any 
question  for  review.  Copeland  t.  Penis 
(Iowa)  82  N.  W.  699. 

Tbe  matter  of  misconduct  Is  not  pnq>erlf 
presented  by  the  record.  We  hsTe  enm- 
ined  the  argument  and  wUle  defendant's 
counsel  went  to  the  very  verge  of  proprietr. 
we  should  not  feel  disposed  to  reverse  tb.t 
case,  ev«k  it  the  matter  had  been  propolT 
presented.  Much  of  what  was  said  was  call- 
ed out  by  counsel  on  the  othnr  side,  and  In 
many  of  his  statementa  counsel  was  simply 
accepting  a  challenge  made  by  plaintiff's 
counsel.  Wtalle  not  disposed  to  relax  the 
rules  In  such  matters,  it  Is  sufficient  to  sij 
that  we  are  not  Justified,  under  the  record 
now  before  us.  In  reversing  tbe  ease  tor  mis- 
conduct 

Appellant's  motiod  to '  strike  and  to  tax 
coste  of  alienee's  abstracts  la  ovemled. 
The  judgment  Is  affirmed. 
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UNICIPAIj  corporations  —  HARKXTS  —  E8- 
TABLISIIHBNT— USB  OF  STRBBT8-NUISANCB 
—  ORDINANGBS  —  SALB  OF  COMMODITIBS  — 
WEIGHING— REASONABLBNESS  —  RB8TRAINT 

OF  TRADE. 

1.  Code,  f  717,  provided  that  cities  shall  have 
7wer  to  establish  and  regulate  merlietB  and 
■ales,  and  proTide  tot  the  measuring  or  weigh- 
ig  of  merchandise,  and  to  regulate  or  prohibit 
uc-ksterine  in  the  markets  and  the  stands  or 
laces  to  De  occupied  by  rendors,  and  to  au- 
lorize  the  arrest  of  any  person  violating  its 
jgulations,  etc.  Usld,  that  such  section  au- 
lOrized  a  city  to  adopt  an  ordinance  locating 

city  market  oo  a  certain  street,  and  providing 
lat  corn  and  othev  articles  should  not  be 

elgbed  or  sold  in  any  other  street  in  the  city. 

2.  The  eatablishmoit  of  a  public  market  in  a 
ortion  of  a  street  by  a  city  ordinance  did  not 
anstitute  a  nuisance  per  se,  where  such  niar- 
et  constituted  only  a  temporary  or  partial  ob- 
tructiou  of  the  street. 

S.  Where  corn  was  sold  for  grinding  at  a 
oiler  mill  within  the  corporate  limits  of  a  city, 
:  was  within  a  city  ordinance  requiring  com 
old  for  consumption  within  the  city  to  be 
weighed  on  the  city  scale. 

4.  A  city  ordinance  requiting  com  sold  for 
onsumption  in  the  city  to  be  weighed  on  a  dty 
eale  was  not  invalid  as  an  unreasonable  re* 
traint  of  trade. 

Appeal  from  District  Court,  Ldnn  County; 
.  H.  Preston,  Judge. 

The  defendant  was  tried  for  the  violation 
>f  a  city  ordinance  regulating  the  sale  of 
ommodltles  on  Its  streets.  A  verdict  was 
tirected  for  him,  and  tbe  state  appeals.  Be- 
-ersed. 

John  N.  Haghcs.  for  the  State.  Orbum, 
Iltewin  ft  Uoffitt.  for  appellee. 

SHERWIN,  J.  Tbe  city  of  Cedar  Rapids 
idopted  an  ordinance  establlabing  and  regu- 
ating  a  city  market  It  provided  for  city 
icales,  and  required  all  bay,  straw,  oats,  or 
x>ni  sold  within  the  dty,  and  for  consuinp- 
lon  therein,  to  be  weighed  thereon.  It  also 
trobiblted  tbe  sale  of  commodltleB  upon  any 
if  the  streets  of  tbe  dty  not  Included  In  tbe 
mbllc  market  place.  The  city,  after  the 
'doptlon  of  this  ordinance,  located  the  dty 
larbet  on  First  street   Tbe  defendant  sold 

load  of  com  on  one  of  the  other  streets  of 
he  dty,  and  wltbont  having  it  weighed,  as 
provided  by  the  ordinance  above  referred  to. 
kftnr  hearing  the  evidence  In  the  case,  tbe 
llBtrlct  court  directed  a  verdict  for  tbe  de- 
endant 

That  tbe  dty  of  Cedar  Rapids  had  tbe 
ower  to  enact  an  ordinance  establlabing 
nd  r^latinr  a  d^  market  cannot  be  Bt> rl- 
osly  questioned.  This  power  Is  qiedflcally 
Ireii  by  section  71T  of  the  Code,  and  has 
een  declared  by  nameroiis  decisions  of  this 
out,  and  the  power  thus  coofated  upon  the 
Ety  necessarily  carries  wltb  It  tbe  power  to 
nblblt  tbe  sale  or  weighing  of  commode 
les  elsewhere  than  at  the  place  established 
B  aucb  public  market  City  of  Davmport  v. 

^  z-  8m  Hnoletpal  Oorpwatkms,  "tL  H,  CeaL  Dig. 


Tbe  Town  of  Anita  et  al.,  7S  Iowa,  ^3, 
N.  W.  244;  Miller  v.  City  of  Webster  City, 
04  Iowa,  162,  02  N.  W.  648.  Indeed,  this 
power  is  not  seriously  questioned  by  tbe  ap- 
pellee, but  his  prindpal  contention  Is  that 
the  establishment  of  a  public  market  on  one 
of  the  streets  of  the  dty  created  a  nuisance 
per  se,  and  that  tbe  ordinance  was  therefore 
void.  It  is  a  general  i»rlnclple  that  tbe  pul>- 
11c  has  a  right  to  the  free  and  unobstructed 
use  of  a  street  for  passage  to  Its  utmost  ex- 
tent, snd  that  any  unauthorized  obstruction 
thereof,  which  imneeessarlly  Interferes  with 
such  use,  is  a  pnbllc  nuisance.  It  is  undoubt- 
edly  true  that  tbe  erection  of  a  market  build- 
ing In  a  street  would  be  an  uiiauthorized  use 
of  the  street,  and  would  «eate  a  nuisance 
per  sc.  Pettlt  v.  Grand  Junction  (lom)  03 
N.  W.  381.  But  not  every  use  of  a  public 
street  for  other  purpose  than  fbr  travd  tli«re- 
over  creates  a  nuisance  per  se.  Temporary 
or  partial  obstruction  of  streets  may  be  Jus- 
tified, on  the  ground  of  public  or  private  ne- 
cessity (see  note  In  1  Am.  St  Bep.  840); 
and  It  win  hardly  be  claimed  that  every  use 
of  a  street  tar  tbe  purpose  of  barter  will  con- 
stitute a  nuisance  per  se,  for  if  such  were  the 
case,  every  person  who  stopped  for  a  mo- 
ment on  the  street  with  a  load  of  produce, 
and  daring  the  time  sold  It,  and  then  moved 
on,  without  having  In  any  way  interfered 
with  the  use  of  the  street  by  others,  would 
he  guilty  of  unnecessarily  and  unduly  ob- 
structing said  street,  and  of  creating  a  pub- 
lic nulssnce.  In  Incorporated  Town  of  Spen- 
cer V.  Andrew  ft  McQueen,  82  Iowa,  14,  47  N. 
W.  1007.  12  L.  B.  A.  115.  we  held  that  the 
town  had  the  power  to  permit  a  private  scale 
In  the  street  where  It  did  not  unduly  inftlnge 
tbe  public  use  of  the  street;  and  surely,  if 
such  license  may  legally*  be  given  a  private 
dtlzen,  tbe  city  itself  may  so  use  a  street 
for  the  public  convenience.  It  may  possibly 
be  that  the  actual  use  of  First  street  for  mar- 
ket purposes  Is  such  as  to  ctmstitate  a  pnb- 
llc nuisance,  but  there  Is  no  evidence  on  this 
point  and  the  mere  location  of  a  public  mar- 
ket there  not  creating  a  nuisance  per  se,  we 
must  hold  the  act  a  valid  exercise  of  munld- 
pal  power. 

It  Is  also  contended  by  tbe  appellee  that 
tbe  defendant  wss  not  obliged  to  weigh  bis 
load  of  com  on  the  dty  scale,  because  tbe 
ordinance  only  requires  such  weighing  where 
the  produce  la  for  consumption  within  the 
dty.  This  position  is  not  well  taken,  bow- 
ever,  for  the  reason  that  the  corn  was  in  fact 
sold  for  grinding  In  a  roller  mill  within  tbe 
corporate  limits.  Such  use  would  be  a  con- 
sumption, within  the  meaning  of  the  ordi- 
nance. 2  Century  Diet.,  1220.  That  the  mar- 
ket requirement  under  consideration  Is  not 
an  unreasonable  restraint  of  trade  is  settled 
by  the  autborities  berctofote  cited. 

Tbe  court  erred  in  directing  a  verdict  for 
the  defendant,  and  the  case  Is  reversed. 
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(BOBBRTSON,  InterreDer). 
(Snpreme  Court  of  lova.    Oct.  17,  1008.) 

DBED8-CON8TRUCTI0N  AS  TRUST— FRAUD— 
RIGHTS  OF  WIDOW— PAROL  BVIDBNCB— PAR- 
ENT AND  CHILD  —  CONTRACTS  —  RIGHTS  OF 
HEIRS— BURDEN  OF  FROOP. 

1.  Wliere  a  de«d  recited  a  coDslderation  in 
hand  paid,  neither  the  grantor's  beira  nor  hia 
widow  could  establish  a  trust  of  the  land  con- 
Teyed  by  showing  that  nothing  was  in  fact  paid 
therefor. 

2.  Where  a  deed  purported  to  be  an  abso- 
lute conTeyance  of  the  land,  It  could  not  be 
couTerted  into  an  ezpresa  trust  by  parol. 

3.  Where  a  father  conTCyed  certain  real  es- 
tate to  his  son  by  absolute  deed,  and  the  son 

Said  to  his  father^a  wife  $2,200  for  signing  the 
eed,  she  waa  not  entitlea  to  set  such  deed 
aside  after  her  husband's  death,  and  recover 
her  distribntive  share  of  the  land  conveyed,  on 
the  ground  that  the  deed  was  made  to  defraud 
her  of  her  rights  in  her  husband's  property,  and 
that  the  consideration  which  she  received  as 
coniiDg  from  the  grantee  was  In  fact  the  prop- 
er^ of  her  husband. 

4.  Where,  after  a  grantor's  death,  his  widow 
was  paid  $600  in  full  for  bee  tirst  year's  sup- 
port and  for  her  interest  in  the  decedent's  es- 
tate, she  was  not  entitled  to  sue  to  set  aside 
a  deed  of  her  husband's  property  to  bis  son, 
and  to  recover  her  distributive  share  thereof, 
on  the  gronnd  that  it  was  made  to  defraud  her 
of  her  interest  therein,  without  tendering  a  re- 
turn of  the  money  she  had  received. 

5.  Where  a  grantor  conveyed  certain  prop- 
erty to  his  son  in  order  to  defraud  his  wife  of 
her  right  of  dower  therein,  the  fraud  having 
been  participated  in  by  the  grantor,  the  deed 
was  binding  as  against  his  hdrs  and  devisees, 
and  as  against  every  one  except  his  wife. 

6.  Where  a  grantee  of  certain  real  estate  by 
deed  absolute  on  its  face  accepted  the  same, 
with  a  promise  that  he  would  bold  the  title  for 
the  grantor's  grandchildren,  his  subsequent  de- 
nial of  the  promise  or  bis  failure  to  ful6)l  the 
same  did  not  constitute  a  fraud  snfilcient  to 
convert  the  deed  into  an  instrument  creating  a 
trust. 

7.  Where  certain  land  was  conveyed  by  a  fa- 
ther to  his  son  by  a  deed  absolute  on  Its  face, 
the  fact  that  the  son  had  acted  as  his  father's 
agent  in  other  matters  did  not  impose  on  the 
son  the  burden  of  proving  that  the  deed  was  in- 
tended to  be  an  absolute  conve.vnnce,  and  not 
an  instrument  creating  a  trust  for  the  grantor's 
grandchildren,  as  contended  by  plaintiffs. 

Appeal  from  District  Court,  Hardin  Cotin- 
tj;  W.  8.  Kenyoa,  Judge. 

Plaintiffs,  as  successors  la  Interest  asd  dev- 
isees under  the  win  of  Anthony  RobertBon, 
deceased,  brought  tbls  action  to  have  a  con- 
veyance of  land  made  by  said  Anthony  Rob- 
ertson and  wife  to  defendant  W.  R.  Robert- 
son declared  to  be  a  trust,  and  that  they  be 
adjudged  to  be  the  owners  of  the  undivided 
two-thirds  of  said  real  estate.  Defendants 
admitted  the  conveyance,  but  denied  Its  al- 
leged trust  character.  Mary  J.  Robertson, 
the  widow  of  Anthony,  Intervened,  and  In  her 
petition  alleged  the  execution  of  the  deed  to 
the  defendant  W.  R.  Robertson,  but  averred 
that  it  was  obtained  through  fraud,  and  with- 
out any  con^deratlon  jpasslns  to  ber  or  to  ber 
biiptnAif  idie,iSfltoB^ tbflt  4«ed  be  can- 
G^fedt  tted  JUe     ^&  ker  dJatrnmtLv<^  ata^ 


miervener  ^£,mu  to  mauce  m  jom  lo  tot 
deed  from  Anthony  Robertaon,  and  Tirloci 
othor  matters  as  an  estoppel  upon  ber.  Bt 
also  pleaded  an  estoppel  and  the  statute 
limitations  as  against  the  claims  of  plaintiff 
and  the  intervener.  The  plaintiffs  and  Inter 
vener  denied  the  affirmative  allegations  m^a:- 
by  defendant  W.  R.  Robertson,  and  on  the»r 
issuer  the  case  was  tried  to  the  court,  reunit- 
ing in  a  decree  dismissing  plalntlfEa*  and  ijt 
tervener's  petltlona,  and  tiiey  appeal.  Af- 
ilnned. 

John  Porter  and  W.  J.  Molr,  for  appeUana 
Willis  and  others.  Huff  &  Huff,  for  appe- 
lant intervener.  Albrook  and  Lundy,  for  a^ 

pellees. 

DEEMSR,  3.  On  the  9tb  day  of  January. 
1889,  Anthony  Robertson,  now  deceased,  sad 
his  wife,  Mary,  the  Intervener  in  this  csk 
Joined  In  a  conveyance  of  the  land  In  contro- 
versy to  defendant  W.  R.  Robertson.  Ths: 
conveyance  was  a  warranty  deed,  and  rear- 
ed a  consideration  of  ^,000  In  band  paid  bj 
the  grantee.  Anthony  Robertson  died  testati 
June  18,  1900,  and  while  he  did  not  mentkm 
the  property  In  controversy  in  his  will,  he  at- 
tempted to  dispose  of  all  his  property,  ml 
personal,  and  mixed.  Plaintiffs  and  three  (A 
the  defendanta  are  legatees  tioder  the  wii:. 
and,  as  such,  claim  the  property  In  contro- 
versy, consisting  of  something  over  350  acrei 
of  land  In  Hardin  county.  As  defendant  W. 
R.  Robertson  bolds  the  title  to  tbe  land  un- 
der a  deed  reciting  the  payment  of  a  consid- 
eration, he,  of  course,  must  prevail,  unless 
plaintiffs  and  Intervener  have  established  tli^ 
fraud  pleaded  by  them,  or  have  shown  su;^ 
a  trust  as  the  law  will  recognize. 

As  the  deed  recites  a  consideration  in  band 
paid,  neither  plaintiffs  nor  Intervener  can  es- 
tablish a  trust  by  showing  that  nothing  wu 
in  fact  paid  for  the  land.  This  Is  fundamen- 
tal, and  we  need  not  dte  authorities  to  sot- 
tain  so  elementary  a  proposition.  But 
Acker  V.  Priest.  92  lowa,  617.  61  N.  W.  23.\ 
and  cases  cited.  Moreover,  n^tber  plalDtUT) 
nor  Intervener  can  defeat  tbe  deed,  nor  con- 
vert it  into  an  express  trust  by  parol.  Cor  tbh 
would  nullify  the  statute  of  frauds.  McClab 
v.  McChiin,  57  Iowa,  167,  10  N.  W.  333. 
Tbls,  of  course.  Is  practically  conceded  by  ip- 
pellants'  connaeL  Their  claim,  as  we  under 
stand  \t.  Is  that  defendant  W.  R:  Robertson 
obtained  title  to  the  property  by  fraud,  tad 
that  In  consequence  a  trust  arose,  whldi  mar 
be  established  by  parol.  There  is  no  clatan  d 
resulting  trust,  ma  could  there  be,  under  tlK 
facts  disclosed  by  this  record.  Tbe  connr- 
ance  was  by  Anthony  Robertson,  the  owwrot 
the  land,  and  bis  wife,  Mary  J.,  directly  to 
defendant  W.  R.  Robertson,  a  son  ctf  An- 
tbqfiy,  and  then  is  no  ttam  for  tbe  4dc(iUi« 
9t  i^i^pvf  tnnit  Befttte  stixneaBc  to  ttr  j 
f«fai;|H^intiiecase,itniir  bewonaa^cato  I 
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state  a  fundamental  principle  applicable  to 
all  such  cases.  It  Is  this:  the  legal  title  to 
real  estate  cannot  be  devested  except  upon 
testimony  whlca  Is  clear,  distinct,  and  satis- 
factory, and  tills  evidence  must  be  such  as 
goes  directly  to  prove  tbe  facts  necessary  to 
create  the  trust  Gulp  v.  Price,  107  Iowa, 
136.  77  N.  W.  848,  and  cases  cited.  It  should 
also  be  remembered  that  this  conveyance  was 
to  a  son  of  the  grantor,  and  tbe  presumption 
of  advancement  in  su^  cases  must  also  be 
reckoned  with. 

We  shall  first  take  up  intervener's  claim. 
She  Is  the  widow  of  Anthony  Robertson,  and 
Is  seeking,  not  only  to  set  aside  tbe  deed, 
but  to  have  ber  dlstrlbutlTe  share  allotted  to 
her.  There  Is  no  doubt  that  she  received  In 
notes  and  money  $2,200  for  signing  the  deed 
to  W.  B.  Robertson.  The  notes  were  after- 
wards paid,  and  she  received,  used,  and  has 
bad  the  full  beneflt  of  the  money  promised 
her  when  the  conveyance  was  made,  which 
she  has  never  tendered  back.  She  claims, 
however,  that  the  money  really  came  from 
Anthony  Robertson,  who  was  endeavoring 
to  defraud  ber  of  her  interest  In  bis  prop- 
erty. We  do  not  think  sbe  is  In  position  to 
make  such  claim.  She  received  the  money 
as  coming  from  W.  R.  Robertson,  and  Is  now 
seeking,  not  only  to  bold  tb!s  money,  but  to 
obtain  her  full  distributive  share  of  tbe  de- 
cedent's property  as  well.  Equity  will  not 
tolerate  any  such  claim.  Anthony  may  have 
given  this  money  to  his  son— Indeed,  that 
would  be  the  presumption,  even  were  It 
Ebown  that  the  money  was  In  fact  furnished 
by  ADtbony,  which  we  do  not  believe— and.  If 
so.  It  would  be  presumed  to  have  been  an  ad- 
vancement to  the  son.  But,  In  any  event,  she 
cannot  retain  the  money  and  also  have  a  dis- 
tributive share  allotted  to  her.  If  the  money 
belonged  to  Anthony,  It  should  be  returned, 
In  order  that  it  may  be  administered  ui>on  as 
a  part  of  the  estate.  Aside  from  this,  it  is 
clearly  shown  that  after  the  death  of  An- 
thony, Intervener  was  paid  5600  in  full  for 
ber  first  year's  support  and  for  her  Interest 
In  tbe  decedent's  estate.  These  flicts  dispose 
of  tbe  Intervener's  appeal. 

2.  Recurring  now  to  plaintiffs*  appeal,  and 
to  the  only  issue  which  we  may  consider— 
and  that  the  claim  of  constructive  trust— 
we  find  that  tbe  exact  contention  made  by 
them  Is  that  tbe  deed  In  question  was  not 
for  the  purpose  of  transferring  the  beneficial 
ownership  of  tbe  property  to  W.  B.  Robert- 
son, but  to  aid  Anthony  Robertson  In  free- 
ing the  same  from  any  dower  claim  or  right 
of  his  wife,  Mary  J.,  with  whom  be  was 
then  having  trouble,  and  to  saye  the  prop- 
erty for  his  grandchildren  by  a  former  wife, 
pursuant  to  the  terms  of  his  win.  There  Is 
nothing  here  of  a  fraudulent  character,  un- 
less it  be  an  Intended  fraud  upon  the  wife, 
who,  as  we  have  seen,  is  in  no  position  to 
advantage  herself  of  the  fraud.  Moreover,  If 
there  was  fraud.  Anthony  Robertson  partici- 


pated therein,  and  neither  be  nor  his  heirs 
or  devisees  may-  avail  themselves  thereof. 
The  conveyance  was  good  as  to  every  one 
save  tbe  wife,  and,  even  if  it  were  not,  the 
grantor  was  so  Involved  In  tbe  fraud  that  a 
court  of  equity  will  npt  permit  him  or  his 
heirs  or  representatives  to  take  advantage 
thereof.  That  he  who  comes  into  a  court 
of  equity  must  do  so  with  clean  hands  is  a 
time-honored  maxim,  and  it  Is  also  well  set- 
tled that  no  one  may  take  advantage  of  his 
own  wrong. 

The  claim  that  W.  R.  Robertson  was  to 
hold  the  property  for  Anthony  Robertson's 
grandchildren  cannot  be  established  by  parol, 
for  this  would  be  Imposing  an  express  trust 
upon  a  deed  which  contains  no  mention  of 
such  a  thing.  K^en  If  it  be  conceded  that 
defendant  W.  R.  Robertson  took  tbe  deed 
with  the  promise  and  understanding  that  he 
should  hold  the  title  for  the  grandchildren 
of  the  grantor,  his  denial  of  the  promise, 
or  his  failure  to  fulfill  the  same,  would  not 
be  such  a  fraud  as  would  convert  tbe  deed 
into  an  instrument  of  trust.  McCIaln  v.  Mc- 
Claln,  57  Iowa,  167,  10  N.  W.  333.  Of  course. 
If  it  had  been  shown  that  Anthony  Robertson 
was  Induced  by  false  suggestion  or  Immoral 
concealment  to  make  the  deed  in  question  to 
W.  R.  Robertson,  we  would  have  a  different 
question.  A  court  of  equity  will  always  in- 
terfere to  prevent  tbe  obtaining  of  an  estate 
by  fraud,  notwithstanding  the  statute  of 
frauds.  Had  defendant  Robertson  Induced 
the  making  of  the  conveyance  by  fraud,  or 
had  he  promised  to  execute  some  instrument, 
showing  tbe  trust  character  of  the  convey- 
ance, which  he  failed  to  do,  this  would  be  a 
clear  case  for  tbe  Intervention  of  equitable 
relief.  Gregory  v.  Bowlsby  (Iowa)  88  N.  W. 
822;  Kennedy's  Heirs  v.  Kennedy's  Heirs,  2 
Ala.  571,  and  cases  cited.  But  there  is  abso- 
lutely no  evidence  of  either.  There  was  no 
relation  of  trust  or  confidence  between  father 
and  son,  or,  if  there  was,  there  Is  no  evi- 
dence that  tbe  son  was  trying  to  take  ad< 
vantage  of  the  sltnation.  Tbe  conveyance 
was  made  at  the  instance  of  tbe  father, 
who  called  the  son,  who  was  then  Uvli^  in 
Kansas,  to  this  state,  where  the  conveyance 
was  made  at  the  suggestion  of  the  grantor. 
The  father  was  In  no  manner  deceived  or 
imposed  upon  by  the  son.  If  there  was  any 
default  on  the  part  of  the  son.  It  lies  In  tbe 
fact  that  he  has  repudiated  the  alleged  parol 
agreement  or  trust,  and  refuses  to  turn  the 
land  over  to  tbe  devisees  under  the  will  of 
bis  father.  This  does  not.  In  itself,  consti- 
tute a  fraud.  If  it  did,  the  statute  at  frauds 
might  as  well  be  repealed,  for  if  tbe  denial 
of  an  alleged  parol  trust  or  the  refusal  to 
carry  It  out  constitutes  a  fraud,  there  could 
never  be  a  case  where  the  statute  wonld  be 
able  to  prove  a  barrier  to  the  Introduction  of 
parol  evidence.  This  Is  clearly  pointed  out 
In  Gregory  v.  Bowlsby,  supra,  and  need  not 
be  further  elaborated.  Digitized  by  GoOglc 
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It  appears  that  In  some  matters  W.  R. 
Robertson  acted  as  the  agent  ot  his  fathra-, 
and  In  Wew  of  this  &ct  it  la  contended  that 
the  burden  Is  on  blm  to  keep  a  record  of  the 
traDsactloDs.  so  as  to  fully  and  completely  ex- 
plain tbem,  and  to  make  a  satisfactory  ac- 
counting. This  may  be  conceded  as  to  all 
matters  wherein  defendant  acted  as  agent, 
but  It  does  not  require  proof  from  blm  to 
show  that  the  deed  was  not  an  Instrument 
of  trust  The  deed  must  be  accepted  as  a 
verity  In  the  first  Instance,  and  the  burden 
Is  CD  the  plaintiff  to  show  that  It  was  ob- 
tained throngb  fraud,  or  that  by  reason  of  : 
other  matters  It  was  not  absolute  In  char-  | 
acter.  Donbtl^,  In  so  far  as  it  appears  that  I 
no  consldeiation  was  paid,  the  burden  Is  on 
defendant  to  show  that  he  has  i>ald  the  full 
amount  promised;  but  this  is  as  far  as  the 
rule  Is  applicable  to  such  a  case  as  this.  The 
deed,  although  made  to  a  son,  and  to  a  son 
who  was  acting  as  agent  for  the  father  in 
other  matters,  must  be  treated  as  a  deed- 
that  Is,  according  to  Its  purport— and  notwith- 
standing  the  dlfflcolties  under  which  plain* 
tiffs  must  labor,  they  hare  the  burden  ot 
proof  In  Impeaching  It,  and  this  they  must 
do  by  clear,  satisfactory,  and  conTindng  vrU 
dence. 

It  Is  said  that  W.  R.  RobextaoQ,  who  waa 
appointed  executor  of  bis  father's  will,  has 
tailed  to  account  tor  any  considerBble  prop- 
erty, although  it  was  generally  understood 
that  he  was  worth  f 20,000  before  he  died. 
This  la  a  matter  of  little  Importance  in  this 
litigation.  Other  remedies  are  open  to  plain- 
tiffs if  defendant  W.  R.  Bob»tson  has  tail- 
ed to  account  for  hts  deceased  father's  prop- 
erty. There  Is  no  attempt  in  tUs  action  to 
hare  him  account,  and  the  evidence  as  to 
other  property  is  ot  little  or  no  value. 

It  defendant  did  not  pay  the  full  purchase 
price  for  the  land,  a  remedy  is  open  to  com- 
pel Mm  to  make  payment,  but  it  Is  not  by 
action  to  establlBb  a  trust.  We  have  so  tax 
treated  the  case  largely  tnm  plaintiff^  stand- 
point. It  should  be  said,  in  Calmess  to  the 
defendant  thftt  be  denies  any  of  alleged 
promises  pleaded  by  plaintiffs,  and  claims 
that  he  purchased  the  land  from  bis  father, 
paying  (2,200  of  the  purchase  price  to  his 
mother  and  the  remainder  to  his  father. 
There  is  evidence,  also,  of  a  settlement  with 
the  father  hefore  hts  death,  and  a  written 
receipt,  acknowledging  full  satisfaction  of  all 
.  matters  down  to  April  20, 1892. 

The  case  Is  not  an  unusual  one,  and  the 
principles  of  law  involved  are  not  new.  In- 
deed, there  la  little  dispute  over  the  law. 
The  trouble,  as  usual,  is  over  Its  application. 
Plaintiffs  say  tbere  Is  a  constructive  trust  be- 
cause of  fraud.  This,  as  we  view  it,  th^ 
have  failed  to  establish  by  the  quantom  of 
evidence  required.  Our  conclusions  find  sup- 
port In  the  tollowlng,  among  other,  caaea: 
Shaffer  v.  McCrackin,  90  Iowa,  578,  58  N.  W. 
910k  48  Am.  St  Rep.  465;  Rogers  r.  UcVtLt- 


land,  89  Iowa,  286.  56  N.  W.  6(M;  Ifaroney  v. 
Maroney  (Iowa)  66  N.  W.  811;  Vender  t.  Cob- 
vard  (Coon.)  52  AU.  255;  Uallow  t.  Walker 
aowa)  88  X.  W.  454. 
The  decree  la  right  and  it  Is  afiltmed. 

WEAVER,  J.,  taking  no  part 


I4ANB  V.  WRIGHT  et  at 

(Supreme  Conrt  of  Iowa.    Oct.  17, 

TAX  SALBS-^UNIOR   JUDOUSNT  CRKDITOB- 
PURCHASS  OF  TAX  CBRTIFICATB— RB- 
DBMPTION— BQUITT. 

1.  Where  the  holder  of  a  junior  jadsment  lita 
on  certain  land  purchased  the  same  on  ex«x- 
tion  on  bis  judgment  and  thereafter  pnTchaaed 
an  outstanding  tax  lien  against  the  propmj. 
under  which  he  obtained  ntl^  the  pnrcfaaac  U 
Buch  tax  certificate  by  him  would  be  oonstmii 
in  egoitr  as  a  redemption,  siDce  he  would  not 
be  permitted  thereby,  as  against  the  IioId«'  of 
the  Benior  judgment  lien,  to  absorb  the  land, 
which  was  the  entire  fond  for  the  payment  tt 
both  judgments. 

Appeal  from  District  Oomt.  Polk  Canaty; 
W.  P.  Conrad,  Judge. 

Action  In  equity  to  quiet  plaintiff's  title  to 
land  in  Polk  county.  Decree  dismissing  the 
petition,  and  plaintiff  appeals.  Beversed. 

John  Newbum  and  G.  C.  Cole,  toac  appel- 
lant. Oarr.  Hewitt  Fufcer  &  Wrlcbt  ttr 
appellees. 

WEAVER,  J.  The  record  is  somewhat  cw- 
fused  as  to  the  manner  in  which  this  case 
was  disposed  of  by  the  trial  court  The  pe- 
tition was  amoided  several  times,  and  was 
demuned  to  In  its  amended  as  well  as  orig- 
inal form,  and  the  abstract  states  that  the 
demurrer  was  sustained.  But  it  la  also  sver- 
red  that  there  was  a  trial  to  the  court  testi- 
mony introduced,  and,  after  both  parties  had 
rested,  a  decree  was  entered  wbicth  z«cltes  a 
hearing  and  trial  upon  evidence,  and  ad- 
Judges  plaintiff  not  entitled  to  the  relief  de- 
manded. It  is,  p^bapa,  riot  very  mater^l 
whether  we  treat  the  final  Judgmrat  as  enter- 
ed upon  the  trial  of  an  issue  of  fact  or  upon 
the  demurm,  but  we  are  disposed  to  regsid 
the  recitals  of  the  decree  as  condualTe.  and 
treat  the  case  as  having  beui  tried  and  de- 
cided vpcai  its  merits.  The  following  state- 
moit  ot  facts  will  make  plain  the  natnie  of 
the  dispute  presented  by  the  appeal:  The 
plaintiff,  Lane,  and  the  appellee  Wright  woe 
severally  the  holders  of  Judgment  llms  upon 
the  land  in  controversy;  the  former  being 
senior  In  point  of  time.  ITndw  an  execution 
entered  upon  the  Junior  Judgment  the  land 
was  sold  to  Wright  June  20,  1896.  In  the 
following  year,  under  execution  ratered  upon 
the  senior  Judgment  the  same  land  was  sold 
to  Lane,  who  took  a  sfaeriff'a  deed  therefor 
January  26, 1809.  At  the  date  of  tlie  sherUTs 
sale  to  Wright  thore  was  an  ontetandiag  and 
unredeemed  sale  of  said  land  for  delinquent 
taxes,  the  certificate  of  w^lch  was  held  by 
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one  Trifl.  Wright  did  not  take  a  sherifTi 
deed  under  Us  execution  sale,  although  no 
redemption  therefrom  was  ever  made,  but 
obtained  an  assignment  of  the  certificate  of 
lax  sale,  upon  which  the  county  treasurer  la- 
sued  a  tax  deed  January  3,  1898.  Thereaft 
er,  and  before  this  suit  was  commenced, 
Wright  conveyed  the  land  by  quitclaim  deed 
to  the  defendant  Blchart  There  is  question 
made  of  the  sufficiency  of  the  description  by 
which  the  land  wag  taxed,  and  by  which  It 
was  sold  at  tax  sale;  but  tor  the  purposes  of 
this  branch  of  the  case  we  assume  the  de- 
scription to  be  correct.  The  point  made,  and 
one  which  we  think  dedslve  of  this  appeal, 
is  that  Wright,  as  the  holder  of  a  Hen  upon 
the  land,  and  of  a  BherlfTs  certificate  of  a  sale 
thereof,  cannot  be  allowed  to  defeat  the  senior 
lien  by  obtaining  a  tax  deed,  and  that  in  eq- 
uity his  purchase  of  the  certificate  of  tax  sale 
must  be  considered  and  treated  as  a  redemp- 
tion. We  regard  It  as  a  well-settled  propo- 
sition under  the  decisions  of  this  court  that, 
where  several  pnwns  bold  claims  which  are 
liens  upoQ  the  same  land,  equity  will  not  per- 
mit one  of  the  Uenholders  to  absorb  the  com- 
mon fund  by  purchasing  the  land  at  tax  sale. 
In  Fair  v.  Brown,  40  lova,  209.  the  plaintiff 
was  the  hold^  of  a  mortgage  Hen  upon  cer- 
tain land.  The  defendant  Welser  was  the 
holdw  of  a  senior  Judgment  lien  and  of  a 
Junior  mortgage  upon  the  same  premises,  and 
sought,  as  Cid  the  appellee  Wright  in  this 
case,  to  defeat  plaintiff's  Hen  by  the  purchase 
of  outstanding  certificates  of  tax  sale  and  ob- 
taining deed  thereon.  As  Is  now  done  by  the 
appellee.  Weiser  sought  to  escape  the  point 
made  against  the  tax  deed  by  urging  that  be 
was  under  no  legal  obHgation  to  pay  the  tax 
and  therefore  could  rightfully  make  the  pnr< 
chase  and  acquire  an  indefeasible  title.  To 
tbls  contention  we  said  that,  notwithstanding 
he  was  bound  neither  by  law  nor  contract  to 
pay  the  delinquent  tax,  yet  "the  land  Is  a 
common  fund  for  the  payment  of  plaintiff's 
mortgage  and  defendant's  liens.  Defendant 
was  authorized  to  redeem  from  the  tax  sale. 
Rice  V.  Nelson,  27  Iowa,  14a  Equity  will 
not  permit  him  to  acquire  the  title  for  an  in- 
considerable sum,  when  he  was  authorized  to 
remove  the  trifiiog  Incumbrance  by  redemp- 
tion. Though  not  bound  to  pay  the  tax,  yet 
it  was  his  right  to  do  so  to  protect  bis  own 
liens.  He  cannot  obtain  that  protection  by 
pursuing  a  course  that  will  deprive  the  mort- 
gagee of  his  security,  and  leave  the  mort- 
^gor  to  sustain  the  weight  of  liens  which 
are  persona)  Judgments,  after  being  deprived 
of  bis  property  by  tax  title.  Equity  will  re- 
lieve against  such  oppression,  and  teach  the 
gasping  creditor  moderation  In  his  demands, 
and  that  he  cannot  destroy  others  to  build  up 
his  own  fortunes."  In  Garrettson  v.  Scofield, 
44  Iowa,  87,  we  cited  and  approved  tills  prln- 
<dple,  saying:  "The  detodant  Scofleld  and 
the  plaintiff  were  both  mortgagees,  and  both 


claiming  Interest  in  the  land  to  the  extent  of 
their  respective  mortgages;  and  while  it  is 
true  there  was  no  absolute  duty  resting  upon 
either  to  pay  the  taxes,  yet  they  had  such  an 
Interest  In  the  land  as  to  make  it  necessary 
to  do  so  in  order  to  properly  ivotect  the  title. 
Under  these  circumstances  we  do  not  believe 
that  the  payment  of  taxes  by  either  at  tiie 
tax  sale  should  entitle  him  to  the  statute 
penalties."  The  same  doctrine  was  reiter- 
ated In  Eck  V.  SwennumsOn.  73  Iowa,  423,  35 
N.  W.  503,  5  Am.  St  Rep.  690.  See,  also, 
Manning  v.  Bonard,  87  Iowa,  648,  54  N.  W. 
459,  and  Cowdry  v.  Guthbert,  71  Iowa,  783, 
29  X.  W.  793.  In  each  one  of  the  cited  cases 
there  was  no  legal  obligation  to  pay  the  taxes 
resting  upon  the  party  asserting  the  tax  titie, 
but  In  each  it  was  held  that  a  person  having 
the  right  to  redeem  from  tax  sale  cannot,  by 
refusing  or  neglecting  to  exercise  that  right 
and  becoming  a  purchaser  at  the  sale,  extin- 
guish the  Hens  held  by  ottiers  upon  the  prop- 
erty so  obtained.  As  Is  Illustrated  by  these 
precedents,  it  Is  not  required  that  a  party 
shall  be  vested  with  ownership  of  the  prop- 
erty in  the  sense  of  holding  tlUe  to  It  in  or- 
der to  come  within  the  influence  of  this  rule. 
The  term  "owner,"  as  used  In  determining 
who  may  redeem  from  tax  sale,  has-  been  con- 
strued to  include  mortgagees.  Judgment  cred- 
itors and  holders  of  contingent  Interests  in 
the  land  affected  by  the  sale.  Adams  v. 
Beale,  19  Iowa,  61;  Swan  v.  Harvey  (Iowa) 
90  N.  W.  489.  The  principle  which  Involvea 
the  rule  denying  the  right  of  one  Ilenholder 
to  obtain  a  tax  title  to  the  disadvantage  of 
others  In  d.mllar  relation  to  the  common  se- 
curity seems  to  be  that,  as  the  law  gives  each 
of  them  the  rl£bt  to  protect  the  security  by 
making  a  redemption,  and  gives  the  redemp- 
tioner  a  preferred  lien  to  the  extent  of  hia 
dl^ursement  for  that  purpose,  it  would  be 
inequitable  to  permit  him  to  waive  such  right 
and  become  a  purchaser  at  the  sale,  and  thus, 
by  an  expenditure  not  greater  than  would 
have  been  required  to  pay  the  tax,  exclude 
his  fellow  ilenholders  from  all  participation 
In  the  common  fond.  Hie  proposition  seems 
to  be  entirely  Just,  while  the  opposite  rule 
would  often  bring  about  manifestly  inequi- 
table results.  We  conclude,  therefore,  that 
the  purchase  of  the  certificate  of  tax  sale 
the  appellee  Wright  must  be  treated  as  a  re- 
demption, and  the  tax  deed  issued  to  him  on 
such  sale  be  declared  void.  The  appellee 
Richart  holds  under  a  quitclaim  deed  from 
his  codefendant  Wright,  and  occupies  no 
stronger  position  to  this  controversy  than  his 
grantor.  Our  views  upon  this  branch  of  tlie 
case  render  It  unnecessary  to  coDsldw  the 
question  raised  concerning  the  description  of 
the  land  as  adTertilBed  and  aold  hf  tba  trea»- 
nrer. 

The  Judgment  below  is  reversed,  and  cause 
remanded  for  further  ^vceedings  In  harmony 
with  tMs  opInioD.  Barened. 
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8TATB  T.  GHIOAQO,  H.  ft  ST.  P.  BT.  GO. 
(SivrsDM  Ooart  of  lows.    Oct  19,  1903.) 

K1II.WAT8-CR088INOS-FAILURB  TO  STOP- 
PENALTY, 

L  Code,  S  2073,  declares  that  any  en^neer 
who  fails  to  brios  his  train  to  a  fi^l  stop  be- 
fore crosslDS  an  intersecting  railroad  on  the 
same  lerel  shall  forfeit  $100,  and  that  the 
railroad  shall  torf^t  the  sam  of  $200.  Beld 
that,  where  the  train  failed  to  stop  because  the 
brakes  were  defective,  so  that  the  engineer  was 
not  gttiltr  of  the  ofFense,  the  railroad  was  not 
liable. 

2.  The  offense  was  not  committed  if  the  va- 
^aeer  attempted  to  stop  the  train,  bat  was  on- 
able  to  do  so. 

8.  Hie  statute  was  not  uoconstitational  as 
imposing  a  penslty  on  a  railroad  for  the  of- 
fense of  its  engineer,  as  it  merely  exacted  a 
doty  of  the  corporation  of  seeing  that  its  em- 
ploye acted  in  <riiedteiiee  to  the  ststate. 

4.  The  borden  on  the  stste  of  proving  that  a 
railroad  engineer  was  liable  to  toe  penalty  im- 
posed by  Code.  {  2073,  for  failure  to  stop  bis 
train  before  crossing  an  Intersecting  railroad  on 
tlu  same  levrif  was  not  sUfted  tv  proof  that 
the  train  did  not  sto^. 

5.  In  an  action  against  a  railroad  for  a  pen- 
alty for  failure  to  stop  Its  train  before  cross- 
ing an  intersecting  road,  the  general  roles  pre- 
Tailing  In  civil  actions  govern,  and  the  state 
is  not  bound  to  prove  the  commission  of  the 
offMtse  beyond  a  reasonable  doubt. 

Appeal  from  District  Court,  Story  Oovnty; 
J.  H.  Bichard,  Jodye. 

The  def  mdant'i  line  of  road  croBses  that  of 
tbe  Northwestern  Railroad  Company  at  Slater 
CD  the  level.  On  the  14th  day  of  February, 
1902,  the  defendant,  through  its  mglueer. 
pulled  its  freight  train  over  said  crossing 
wlthont  stoppliig  as  required  by  section  2073 
of  the  Code,  and  In  tbla  action  recovery  of 
the  penally  as  therein  provided  was  claimed. 
Trial  to  jury  resulted  in  verdict  and  judg- 
ment fbr  the  state.  The  defendant  appeals. 
Keversed. 

J.  C.  Co<^  E,  H.  Addison,  and  H.  Loomia, 
for  appellant  Q.  A.  Undowood,  for  the 
Btata 

IiADD,  J.  The  defendant  admitted  the 
failure  of  its  train  to  stop  within  800  feet 
and  more  than  200  feet  from  the  crossing, 
and  interposed  tbe  defoise  that  tbe  engineer 
In  charge  did  all  be  OQuld  to  stop  it,  but  that, 
owing  to  the  brakes  not  working  In  the 
usual  manner,  the  momentum  of  tbe  train 
carried  it  over  tbe  crossing.  Tbe  court  sub- 
mitted the  case  to  the  Jury  on  the  theory 
that  the  burden  of  proof  was  on  tbe  defend- 
ant, in  order  to  exonerate  itself  from  liability, 
to  show  by  a  preponderance  of  evidence  tbat 
the  teilnre  to  stop  was  not  due  to  any  neg- 
ligence on  the  part  of  its  employes  in  oper- 
ating the  train,  or  ot  the  company  In  not 
having  proper  appliances,  or  in  keeping  those 
had  In  proper  condition,  and  tbat  the  com- 
pany might  be  liable  even  though  the  en- 
gineer was  not.  Possibly  tbat  should  have 
been  tbe  law.  but  it  was  not  so  written  by 
tbe  Leglslntiure.  The  statute  in  question 
reads:  "All  trains  run  upon  any  railroad  in 


this  state  which  Intersects  or  cro— ca  any 
other  railroad  on  the  same  level  shall  be 
brought  to  a  full  stop  at  a  distance  aC  not 
less  than  two  hundred  and  not  more  thas 
eight  hundred  feet  from  the  point  of  inter- 
section or  crossing,  before  such  Intenectiaa 
or  crossing  is  iwssed,  except  as  otherwise 
provided  In  this  chapter.  Any  engiizieer  vlo- 
latlng  the  provisions  of  this  section  shall  for- 
f^t  one  hundred  dollars  for  each  offense,  to 
be  recovered  In  an  action  In  tbe  name  of  tlK 
state  for  the  benefit  of  the  school  fund,  and 
tbe  corporation  on  whose  road  tbe  oftense  is 
committed  shall  forfeit  the  sum  of  two  hun- 
dred dollars  for  each  off^ise  to  be  recovered 
In  like  manner."  Section  2073,  Code.  Tbe 
latter  part  of  the  statute  is  purely  penal  is 
character,  with  tbe  evident  object  fif  pnnisb- 
ing  the  offender,  rather  than  afford  a  rem- 
edy for  tbe  wnmgful  act  In  this  reflect  tt 
differs  radically  from  provisloDs  awardliv 
damages  flowing  from  certain  acta,  socb  as 
the  setting  out  of  fire.  Its  meaning,  that 
cannot  be  extended  beytmd  the  terms  em- 
ployed. But  one  ofTenae  la  denoonced  by  it, 
and  that  is  the  omission  of  the  engineer  to 
stop  the  train  as  required.  Tbe  flrst  sent«Ke 
commands  what  shall  be  done— defines  s 
duty;  the  flrst  clause  of  tbe  second  sentence 
laaposes  a  penalty  on  any  engineer  for  "eacb 
offense"  of  omitting  such  duty;  tbe  aecrad 
clause  of  the  second  sentence  adds  a  penalty 
against  tbe  corporation  "on  whose  road  sodi 
offense  Is  committed."  To  what  do  these  last 
words  refer?  Manifestly,  to  the  offense  of 
which  tbe  engineer  is  guilty.  No  other  is 
mentioned  in  the  sectioiL  The  statute  caa- 
not  be  fairly  read  otherwise.  Tbe  ttionglit 
seems  to  have  been  that,  as  the  engineer 
controls  the  train,  tbe  fault  In  failing  to  tUtp 
as  required  in  primarily  his,  and  secondarily 
that  of  tbe  company  for  which  be  acta. 
There  la  no  ground  for  holding  tbat  the  com- 
pany may  be  liable  independent  of  any  fault 
of  the  engineer.  Tbe  forfeiture  of  the  cor- 
poration Is  made  to  d^end  upon  his  guilt  of 
the  offense  defined,  and  npoo  that  only. 

2.  As  tbe  statute  Is  purely  penal  In  char- 
acter, it  ought  not  to  be  construed  aa  fixing 
an  absolute  liability.  A  failure  to  stop  may 
sometimes  occur  notwithstanding  tlie  utmost 
efforts  of  the  ei^iueer.  In  such  evoit  his 
omission  cannot  be  regarded  as  unlawful. 
The  law  never  designs  the  infliction  at  pun- 
ishment where  there  is  no  wrong.  The  ne- 
cessity of  intent  of  pnrpose  Is  always  to  be 
implied  In  such  statutes.  An  actual  and  con- 
scions  infraction  of  duty  is  contemplated. 
Tbe  maxim,  "Actus  non  fadt  renm  nisi  tneus 
sit  rea,"  obtains  in  all  penal  statutes  antes 
excluded  by  their  language.  See  Begina  t. 
Tolson,  28  Q.  B.  Dlv.  168,  wbo-e  It  was  said. 
"Crime  is  not  committed  where  the  mind  of 
tbe  person  committing  the  act  is  innocent" 
See.  also,  Sutherland  on  Statutory  Construc- 
tion, f  354  et  aeq.  No  doubt  many  statutes 
impose  a  penalty  regardless  of  tbe  Intention 
of  those  who  vJolato^th@^^^^  ordi- 


'ertence.  But  even  then  It  can  hardly  be 
iiipposed  the  offender  wonid  be  held  If  the 
ict  were  committed  when  In  a  state  of  aom- 
lambuUsm  or  Insanity.  As  It  la  to  be  a»- 
rumed  In  the  exerdse  of  the  proper  care  that 
he  ensrlneer  has  control  of  his  train  at  all 
Imes.  proof  of  tbe  mere  failure  to  stop  makes 
lut  a  prima  facie  case.  But  this  was  open 
o  explanation,  and  if,  from  that  given,  It 
vas  made  to  appear  that  he  made  proper 
preparation,  and  intended  to  stop,  and  pat 
'orth  every  reasonable  effort  to  do  so,  be 
ihould  be  exonerated.  See  Fnrley  t.  By. 
Zo.,  90  Iowa,  146,  67  N.  W.  719,  28  L.  R.  A. 
rs.  This,  howerer,  did  not  shift  the  burden 
)f  proof.  It  was  still  on  the  state  to  show 
:hat  tbe  offense  had  been  committed  (see 
[^baffee  t.  U.  8.,  18  Wall.  517,  21  L.  Bd.  90S); 
lot  boweTer,  ^j/y  proof  beyond  a  reasonable 
ioubt,  as  contended  by  appellant  Suit  for  a 
^nalty  la  by  ordinary  proceedings,  and  the 
general  rules  prevailing  In  dTll  actions  should 
govern.  Ordinarily,  a  party  to  succeed  must 
ratabllsb  the  averments  of  his  petition  by  a 
preponderance  of  evidence  only.  There  are 
exceptions  in  eqnitabie  actions,  in  which 
dear  and  satiflfactory  evidence  is  required  for 
the  reformation  of  an  Instrument  and  the 
like,  bat  we  now  recall  no  instance  of  an 
action  to  be  prosecuted  by  ordinary  proceed- 
ing Id  which  more  than  a  bare  preponderance 
of  the  evidence  Is  exacted.  McAnnulty  t. 
Selck,  69  Iowa.  686,  13  N.  W.  743;  Colt  v. 
ChurcbUl,  61  Iowa.  296.  16  N.  W.  147;  Tru- 
man T.  Bishop,  83  Iowa,  697,  60  N.  W.  278; 
Callan  v.  Hanson,  86  Iowa,  420,  68  N.  W. 
282;  Jamison  v.  Jamison,  113  Iowa,  720,  84 
N.  W.  706.  Even  though  a  criminal  act  be 
tbe  basis  of  recovery,  the  same  rule  obtains. 
Welch  V.  Jugenhelmer,  66  Iowa,  11,  8  N.  W. 
m.  41  Am.  Hep.  77;  Riley  v.  Norton,  66 
Iowa,  306,  21  N.  W.  649.  An  action  for  a 
penalty  or  forfeiture  should  form  no  excep- 
tion to  the  rule.  A  dvil  liability  only  Is  in- 
volved, and  none  of  tbe  reasons  for  exacting 
full  proof,  save  the  imputation  of  wrongdoing 
as  In  a  criminal  action,  obtain.  People  v. 
BriggS,  114  N.  T.  66,  20  N.  E.  820;  Hitch- 
cock V.  Munger,  16  N.  H.  97;  State  v.  Kan- 
sas City,  etc.,  B.  Co.,  70  Mo.  App.  684;  Haw- 
loetz  V.  Kass  (0.  O.)  25  Fed.  766;  16  Bncy. 
P.  &.  P.  295.  As  said  In  tbe  first  of  the 
above  cases:  "The  ptirpoee  of  tbe  action  Is 
not  the  pimlshment  of  the  defendant  In  the 
BeoBe  legitimately  applicable  to  the  term,  but 
such  action  Ib  brought  to  recover  the  penalty 
»B  a  fixed  som  by  way  of  indemnity  to  the 
public  for  tbe  Injury  suffered  by  reason  of 
the  violation  of  the  statute.  The  effect  Is 
merely  to  cbarge  the  defendant  with  pecu- 
niary liability,  while  a  criminal  prosecution 
iB  had  for  the  purpose  of  punishment  of  the 
accosed,"  Clalfee  r.  U.  a,  18  WalL  516.  21 
I'  Od.  806,  is  sometimes  cited  to  the  con- 
^'Uy,  and  sectiw  to  have  been  relied  nn  In 


S.  W.  470;  but,  as  pointed  out  In  Hawloetz 
V.  Kass,  supra,  that  question  does  not  ap- 
pear to  have  been  considered.  See,  also, 
Rlfeer  V.  Hooper,  85  Tt  467,  82  Am.  Dec.  646. 
The  weight  of  authority  is  with  our  con- 
clusion that  the  right  to  recover  may  be  es- 
tablished by  a  preponderance  of  the  evidence. 
Appellant  questions  the  constitutionality  of 
the  statute  in  so  far  as  It  Impose  a  penalty 
upon  the  corporation  for  an  offense  of  the 
engineer.  As  we  understand  the  argument 
It  Is  that  tbe  Legislature  has  no  power  to 
enact  a  statute  punishing  one  person  for  an 
offense  committed  by  another.  Such  Is  not 
the  purport  of  this  statute,  however.  Tbe 
engineer  is  a  mere  employ^  or  agent  of  the 
corporation.  He  Is  selected  by  it  for  this . 
position  of  great  responsibility  In  the  opera- 
tion of  Its  property,  and  Is  under  Its  direc- 
tions. Tbe  statute  exacts  of  the  corporation 
the  duty  of  seeing  to  it  that  auch  employfi 
or  agent  do  this  In  obedience  to  the  statute, 
and  on  failure  to  do  so  Inflicts  a  penalty,  not 
alone  for  tbe  omission  of  tbe  engineer,  but 
for  Its  failure  to  compel  the  proper  discharge 
of  his  duty.  Other  errors  assigned  will  not 
be  likely  to  arise  on  another  trlaL 
Reversed. 


NBWIS  et  aL  T.  TOPFEB  et  aL 
(Supreme  Conrt  of  Iowa.    Oct  20,  1908.) 

TRUSTS  — DBBD  ABSOLUTB  —  FRAUD  -  CONFI- 
DENTIAL RBLATI0N8  —  LIMITATIONS  —  PBR- 
VERSION  OF  TRUST  FUNDS— RBPCDIATION 
BY  TRUSTEE-FOLLOWING  'TRUST  FUNDS. 

1.  Code,  fi  2918,  requiring  that  declarations  of 
truat  or  powers  in  relation  to  real  estate  mnst 
be  executed  in  the  same  manner  as  deeds  of 
conveyance,  does  not  prevent  having  a  deed 
absolnte  declared  a  trust  where  the  grantor  be- 
lieved that  she  was  execnting  a  devise  In  trust 
for  her  children,  and  did  not  folly  iDteod,  as 
grantee  claimed,  that  she  was  making  an  ab- 
solute conveyance  in  advance  on  a  contract  that 
the  grantee  support  the  children  after  grantor's 
death. 

2.  Where  grantor,  while  in  a  weak  and  h^- 
lesB  condition,  made  an  absolnte  deed  of  her 

Eroperty  to  her  stepfather,  confiding  In  him  and 
er  minister,  who  aided  in  securing  the  execu- 
tion of  tbe  deed,  to  so  provide  that  it  would 
operate  to  secure  the  maintaiance  of  her  chil- 
dren after  her  death,  a  constructive  trust  in  the 
stepfather  was  created  on  account  of  tbe  con- 
fidential relation,  though  there  was  no  fraud  in- 
tended In  procuring  the  conveyance. 

3.  Tbe  title  having  been  taken  by  the  step- 
father impressed  with  a  trust  tor  the  children, 
his  position  was  as  though  the  trust  was  de- 
clared in  the  <ieed;  therefore  the  five-years 
limitation  provided  1^  Code,  i  3447,  did  not  be- 
ghi  to  run  from  the  date  of  the  deed  against  an 
action  to  have  it  declared  a  trust  on  accouut  of 
fraud,  hut  ran  from  the  time  the  stepfattier 
first  repudiated  the  trust  and  elahned  the  prop- 
erty. 

4.  A  decree  declaring  a  deed  absolute  a  trust 
may  declare  a  lien  therefor  on  property  pur- 
chased bjr  the  trustee  with  the  proceeds  of  a 
sale  of  the  trust  property. 
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Appeal  from  Dlntriet  Court,  Folk  Ooanty;  ] 
O.  P.  Holmea,  Judge.  ) 

This  Is  an  action  In  equity  to  have  a  deed  | 
of  conTeyanee  absolute  in  form  declared  to 
be  a  deed  of  trust,  and  for  general  relief. 
The  defendants  answered,  denying  the  tnist 
alleged,  pleading  the  statute  of  lltnitatltHis, 
and  presenting  a  counterclaim  upon.  vMcIi 
Judgment  Is  demanded  In  the  event  the  trust 
relation  alleged  shall  be  found  to  exist  and 
It  Is  further  found  that  the  plaintiffs'  ac- 
tion is  not  barred  by  the  statute.  Th^  facts, 
as  far  as  necessary  to  be  considered,  wilt 
be  found  stated  In  the  opinion.  There  was  a 
trial  to  the  court,  resulting  in  a  decree  In 
tBTor  of  the  defendants  dismissing  the  peti- 
tion, and  rendering  Judgment  against  plain- 
tiffs for  costs.  The  plalntUts  appeal.  Be- 
Tersed. 

•    3.  C.  Hume,  for  appellants.   B.  T.  Morris, 
for  appellees. 

BISHOP,  G.  J.  It  appears  that  on  Octo- 
ber 11,  1887.  Wllhelmlna  Heine,  a  widow, 
was  the  owner  In  fee  of  a  house  and  lot  In 
the  city  of  Des  Moines,  which  Is  described 
in  the  petition,  and  the  same  then  was,  and 
for  several  years  had  been,  occupied  by  h»- 
self  and  family  as  a  home.  On  the  date 
mentioned  she  signed  a  deed  of  conveyance 
<it  the  same  to  the  defendant  Christian  Top* 
fer,  who  was  her  stepfather.  The  lustm^ 
ment  signed  purported  to  be  an  atnolnte 
convince  and  deed  of  genonl  warranty. 
The  consideration  named  tiier^n  Is  love  and 
affection  and  the  sum  of  11  In  hand  paid. 
Mrs.  Heine  continued  to  oecnpy  the  property 
with  her  family  until  her  death,  which  oc- 
curred October  18,  1887.  She  left  survlTlng 
ber  four  children,  all  minors,  viz.,  Lena,  bom 
February.  1870;  Ada,  now  Ada  H.  Newlfl, 
bom  October,  18T2;  Marie,  bom  August, 
1877;  and  William,  bom  October,  1879.  I^a, 
the  eldest,  died  In  September.  18SS,  nnmar^ 
ried.  Mrs.  Heine  was  the  daughter  by  a 
former  marriage,  and  only  child  of  the  de- 
fendant Ootlehe  Tc^fer,  now  and  at  the  time 
in  question  tte  wife  of  defuidant  Christian 
Topfer.  After  the  death  of  their  mother,  the 
plaintiffs  and  their  sist»  Lena  were  taken 
to  the  home  of  defendants,  where  they  re- 
mained for  the  time  being.  In  May,  1888, 
the  defendants  sold  and  conveyed  the  Heine 
property  to  one  Harris,  receiving  therefor 
the  sum  of  ilSty,  which  sum  it  appears  was 
the  reasonable  value  of  the  property  at  the 
time  of  such  sale.  Without  entering  upon 
a  discussion  ot  any  of  the  controverted  points 
of  evidence,  we  find  the  fitcto  bearing  npon 
the  execution  of  the  deed  in  question  to  be, 
In  substance,  these:  The  Illness  which  ter- 
minated In  the  death  of  Mrs.  Heine  had  con- 
tinued over  a  period  of  several  years.  She 
had  gradually  declined,  until  but  a  shadow 
of  her  former  self  remained,  and  for  several 
months  before  her  death  bad  been  bedftist 
tt  appears  that  the  Reverend  Kieinleln,  min- 


I  later  In  charge  of  the  church  to  which  A* 
\  l)elonged,  was  a  frequent  visitor  at  ber  bomt, 
j  and  towards  the  last  the  defendants,  one  cr 
both,  were  there  most  of  the  time.  Sooe 
three  or  four  weeks  before  the  teatb  of  Mn. 
Heine,  It  then  having  become  appar«it  tfait 
the  end  was  not  far  off,  Kldnleln  brought 
the  subject-matter  of  the  divoaltlon  of  tt* 
children  and  of  the  property.  As  far  as  shown 
by  the  record,  be  Is  the  only  person  who  ttli- 
ed  directly  with  Mrs.  Heine  relative  to  tie 
matter,  although  the  defendants  were  pm- 
ent  during  some  of  the  conversations.  Mn. 
Heine  had  grown  to  be  very  deaf,  and  eiUe: 
unable  or  disinclined  to  talk,  so  that  sIh 
responded  to  what  was  said  to  ber  only  tj 
shaking  or  nodding  her  head.  It  appean 
without  dispute  that  Kieinleln,  In  preseottec 
Uie  matter  to  her,  said,  in  substance,  tint 
she  ought  to  execute  a  will,  and  thus  pm 
her  property  In  such  shape  that  the  chlldm 
might  have  the  benefit  thereof.  To  this  sbe 
responded  simply  by  a  nod.  The  record  b 
barren  of  any  evidence  tending  to  prove  tbat 
the  subject  of  making  a  deed  of  the  piep- 
erty,  absolute  in  terms,  to  the  deftttdant^  j 
was  ever  suggested  to  the  dying  woman,  al-  i 
though  the  propriety  of  defendants  takiiig:  I 
and  earing  for  the  children  was  dlscosaed  la 
her  presence.  From  our  readlns*  the  conda- 
slon  seems  to  be  Irresistible  that  Kl^nlds 
undertook  to  setUe  all  matters  iiiTolTlng  tte 
children  and  the  property  according  to  his 
own  notlcma.  He  demanded  ot  the  defra^ 
ante  that  they  tak«  the  dilldren.  to  wuieb 
they  demnxred  at  first,  but  finally-  oonsoited 
when  assured  by  Kieinleln  that  the  property 
would  be  phiced  In  their  hands.  About  a 
yredk  before  the  death  of  Mrs.  Heine,  KMa- 
leln  and  Christian  Topfer  visited  a  lawyer, 
and  the  subject  (tf  the  disposition  of  the 
property  was  talked  ovw.  The  lawyer  ad- 
vised the  execution  of  a  will,  bat  this  wu 
objected  to  because  tiiaeunder  the  property 
could  not  be  made  available,  and  a  similar 
objection  was  made  to  a  trust  deed.  It  wu 
finally  decided  that  an  unconditional  convey- 
ance should  be  made  to  Topfer,  In  considcx*- 
tion  of  which  he  should  take  the  dkUdres 
and  care  for  and  educate  them.  Aocmrdlac- 
ly,  a  simple  deed  was  prqjiared,  and  the  pa- 
ties  then  r^ired  to  the  ruddence  of  Un. 
Htine.  The  condition  of  the  latter  at  thb 
time  Is  described  by  ber  attending  phyridsa. 
He  says  that  she  was  hopelessly  ill,  and  only 
partially  In  possesi^on  of  her  physical  seoKs: 
that  when  he  saw  her  last^  which  was  with- 
in a  day  or  two,  she  had  passed  Into  a  semi- 
eomatose  condition,  and  did  not  seem  to  m-^ 
ognlae  and  comprehend  her  own  condition 
or  the  snrroundbigs.  He  also  says  that  ite 
wsB  neither  pby^cally  nor  mentally  able  to 
attend  to  sny  btlsl&ess  affkir,  or  to  nndir- 
stand  the  nature  and  effect  of  any  contract 
sbe  might  make.  Other  wttnessea  also  tM- 
tlfy  to  her  hdpless  and  hcvelesa  condition, 
and  this  does  not  seem  be  the  snbject  of 
any  serious  q^^^^^J^^i^gli^  of  tiie 


the  house,  Klelnleia,  without  making  any 
■explanatloiis,  and  without  reading  tbe  docu- 
ment to  lier,  as  far  as  appears,  told  Mrs. 
Heine  that  he  wanted  her  to  sign  the  In- 
strument they  bad  brought,  and  that  it  was 
all  right   She  was  raised  up,  and  he  put  a 
pen  in  her  hand,  and  then  with  his  own 
hand  guided  hers,  whereby  her  name  was 
traced  upon  the  face  of  the  deed.  There- 
after the  deed  was  delivered  to  Christian 
Topfer.   Now,  in  his  testimony,  Topfer  does 
not  claim  that  be  ever  cojiversed  with  Mrs. 
Heine  upon  tbe  subject  of  a  conTeyance  of 
the  property  to  him.  'By  way  of  a  concln- 
fllon  he  says  that  Mrs.  Heine  and  the  min- 
ister promised  him  tbe  property  If  he  would 
care  for  tbe  children.   When  such  conversa- 
tion occurred,  what  was  said  and  who  said 
it  does  not  appear.    Taken  In  connection 
■with  tbe  rest  of  his  testimony,  we  think  it 
more  than  probable  tliat  the  statement  came 
from  Kleinlein  alone.   Klelnlein  was  not  a 
-witness  upon  the  trial,  and  all  the  other 
witnesses  who  overheard  bis  conversations 
with  Mrs.  Heine  agree  that  there  was  men- 
tioned only  the  execution  of  a  will  for  the 
benefit  of  the  children.   Without  doubt,  if  it 
were  to  be  said  that  tbe  deed  to  Christian 
Vopfer  was  understandiugly  and  voluntarily 
made,  and  that  the  agreement  on  his  part 
was  one  simply  to  take  tbe  children  of  bis 
stepdaughter  and  care  for  and  educate  them, 
and  upon  their  majority  to  deed  tbe  proper- 
ly to  tbem,  or  turn  over  to  them  the  pro- 
ceeds thereof,  if  sold,  an  express  trust  would 
be  made  oat   Counsel  for  appellees  does 
not  dispute  tills,  but  it  is  said  that  under 
onr  statute  such  express  trust  could  be 
proven  only  by  some  writing  wherein  tbe 
trust  was  declared.    Section  2&1S  of  the 
Code,  providing  that  "declarations  of  trust 
or  powers  in  relation  to  real  estate  must  be 
executed  in  the  same  manner  as  deeds  of 
-conveyance,"  is  relied  upon  to  snpport  the 
contention.   That  the  statute  Is  to  be  given 
application  to  all  cases  coming  wltbin  tbe 
scope  thereof  cannot  be  questioned.  But 
such  statute  was  Intended  to  apply  where 
parties  are  wholly  capable  of  contracting, 
and  do  so  contract  with  full  understanding 
and  knowledge,  if  not  at  arm's  length.  And 
the  avowed  purpose  is  to  prevent  frauds. 
The  thought  of  the  statute,  expressed  in 
homely  language,  is  that  if  one  shall  choose 
to  place  title  to  realty  in  tbe  name  of  an- 
other, and  shall  not  by  tbe  same  or  some 
contemporaneous  Instmment  in  writing  re- 
serve to  himself  or  for  tbe  benefit  of  some 
other  person  any  interest  therein,  public  pol- 
icy requires  that  he  shall  not  be  heard  after- 
wards to  assert  that  In  point  of  fact  the 
creation  of  a  trust  was  thereby  Intended. 
But  for  such  rule,  tbe  security  of  land  titles, 
a  subject  of  much  public  as  well  as  pri* 
▼ate  intportance^  and  as  well  othnr  interests 


of  an  express  promise,  or  a  refusal  on  the 
part  of  an  alleged  trustee  to  execute  the 
trust  reposed  In  him,  however  reprehensible 
bis  conduct  from  a  moral  standpoint  may  be, 
will  not  be  sufiScIent  to  remove  the  bar  of  the 
statute  and  allow  a  trust  In  realty  to  be  prov- 
m  by  parol.  Burden  v.  Sheridan,  86  Iowa, 
126,  14  Am.  Rep.  505;  McClaln  v.  McClaIn, 
57  Iowa,  167,  10  N.  W.  333;  Acker  t.  Priest 
02  Iowa,  610,  61  N.  W.  235.  But.  as  we 
have  said,  tbe  rule  was  designed  to  prevent, 
and  not  to  furnish  a  cover  for,  frauds.  In 
connection  with  the  rule,  and.  indeed,  as  a 
part  of  it  the  same  section  of  the  statute 
declares,  "But  this  provision  does  not  apply 
to  trusts  resulting  from  the  operation  or 
construction  of  law."  When,  therefore,  it  is 
made  to  appear  that  frand  has  entered  into 
a  transaction  or  agreement  whereby  title 
to  realty  Is  procured  to  pass  out  from  tbe 
owner,  tbe  rale  has  no  application.  In  such 
a  case,  it  being  made  to  appear  that  an  In- 
nocent party  has  been  led  by  fraudulent 
practice  or  deception  into  parting  with  the 
title  to  bis  property,  a  constructive  trast 
arises,  and,  notwithstanding  the  general  rule, 
a  court  of  equity  will  grant  relief  to  the 
extent  of  enforcing  a  parol  contract  entered 
into  at  tbe  time,  and  may  otherwise  by  its 
decree  protect  and  enforce  the  rights  of 
tbe  innocent  party.  In  the  application  of 
tbe  rale  tbe  distinction  to  be  drawn  Is  be- 
tween those  cases  where  fraud  inheres  In 
the  very  contract  under  and  pursuant  to 
which  the  conveyance  In  question  was  made 
and  those  cases  which  involve  simply  the 
moral  fraud  or  wrong  incident  to  tbe  re- 
pudiation of  such  portion  of  a  contract  there- 
tofore fairly  entered  Into  as  rested  In  parol. 
In  tbe  former  class  of  cases  the  fraud  may 
be  proven,  and,  being  establlsbed,  the  con- 
structive trast  wblch  arises  therefrom  may 
be  said  to  be  Independent  of  any  express 
agreement  of  trast  if  such  Is  claimed  or  ap- 
pears, although  an  express  agreement  being 
proven,  may  be  resorted  to  for  the  purpose  of 
deflniug  or  ascertaining  tbe  nature  and  char- 
acter of  the  trast  If  tbe  law  were  otber- 
wlse,  then  It  would  be  that  its  provisions 
could  be  made  to  serve  as  a  shield  to  pre- 
vent tbe  discovery  and  punishment  of  a 
fraud  in  fact  committed.  As  Illustrative  of 
the  point  we  quote  from  the  opinion  in 
Burden  v.  Sheridan,  supra:  "So  where  one 
agreement  in  writing  is  proposed  and  drawn, 
and  another  is  fraudulently  and  secretly 
brought  In  and  executed  In  lieu  of  the  for- 
mer. Id  this  and  like  cases  where  there  has 
been  some  trick  or  artifice  or  misrepresenta- 
tion by  which  a  party  has  been  induced  to 
enter  into  au  agreement  or  part  with  some 
right  and  would  sustain  Injury  if  the  other 
party  Is  allowed  to  repudiate  tbe  agreement 
courts  of  equity  have  granted  relief  to  tbe 
party  injured."  1%e  principle  luvolved  !■ 
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Dot  onlike  tbat  which  obtains  iu  a  case  where 
a  devisee  or  legatee  has  Induced  a  testator 
to  make  a  devise  or  bequest  to  him  by  verbal 
promise  to  hold  the  property  or  an  Interest 
therein  for  the  benefit  of  a  third  person.  It 
is  said  tbat  the  breach  of  such  promise  Is  a 
fraud  such  as  will  operate  to  convert  the 
devisee  into  a  constructive  trustee.  10  Am. 
ft  Eng.  Bnc.  of  Law  <2d  Bd.)  lldl;  Uoran 
V.  Moran,  104  Iowa.  216,  78  N.  W.  617,  39  L. 
B.  A.  204,  65  Am.  St.  Bep.  44S.  In  the  sec- 
ond class  of  cases  to  wblcb  we  have  referred, 
the  parties  having  miderstandingly  chosen 
the  form  In  which  their  contract  shall  be  evi- 
denced, the  law,  for  satisfactory  reasons,  will 
not  permit  them  to  assert  in  parol  that  the 
conveyance  made  was  in  fact  subject  to  a 
trust  Imposed,  and  this  notwithstanding  It  Is 
alleged  that  bad  faith  now  dominates  the 
conduct  of  the  grantee. 

Now,  in  the  case  before  us  it  Is  the  con- 
tention of  appellants— and  without  difficulty 
we  are  able  to  agree  tberein— tbat  a  fraud 
was  committed  upon  Mrs.  Heine.  We  need 
not  and  we  do  not  go  so  far  as  to  say  that  a 
fraud  was  actually  Intended.  On  the  con- 
trary, we  may  concede  for  the  purposes  of 
the  case  tliat  tbe  appellant  Ohristlan  Topfer 
and  tbe  minister,  Kl^lein,  were  actuated 
by  worthy  motives;  nevertheless  what  was 
done  amounted  to  a  legal  fraud.  If  the  instru- 
ment executed  is  to  be  given  full  force  ac- 
cording to  its  terms.  If  It  were  to  be  said 
tbat  in  point  of  fact  Mrs.  Heine  was  non 
compos  at  the  time— end  this  is  contended  for 
by  counsel  for  appellants— then  all  auQBtlon 
as  to  the  character  of  tbe  holding  by  Topfer 
would  Instantly  disappear  as  a  matter  of 
course.  We  would  then  tiave  a  case  of  no 
deed,  and  the  appropriation  of  the  property 
by  bim  would  give  rise  at  once  to  a  construct- 
ive trust.  Granting,  however,  that  Mrs. 
Heine  bad  not  as  yet  parted  with  all  her  men- 
tal powers,  still  we  are  satisfied  that  she  was 
led  to  beUeve  tbat  a  will  only  was  to  be  ex- 
ecuted by  her,  and  that  sucb  would  provide 
for  a  devise  of  the  property  to,  or  in  trust 
for  tbe  benefit  of,  her  children.  There  is  no 
ground  upon  which  to  plant  the  assertion  that 
it  was  within  her  understanding  and  inten- 
tion that  she  was  entering  into  a  contract 
for  the  support  and  maintenance  of  ber  chil- 
dren, and  paying  therefor  in  advance  by  an 
absolute  and  unconditional  conveyance  of  all 
tbe  property  she  possessed;  and  that  she  did 
not  know,  as  a  matter  of  fact,  what  was  the 
character  of  the  Instrument  she  signed,  we 
think  is  clearly  established  by  the  evidence. 
Taking  the  circumstances  of  the  case  to  be 
as  we  find  them,  and  it  follows  as  a  neces- 
sary conclusion  that  Topfer  Is  In  no  position 
to  claim  tbat  tbe  conveyance  to  bim  was 
voluntarily  and  underatandlngly  made,,  or 
that  be  obtained  and  took  title  to  tbe  prop- 
erty In  good  faith.  He  became  chargeable, 
therefore,  as  a  trustee  for  Mrs.  Heine,  and 
upon  bar  death  as  a  trustee  for  her  tegal 
hem 


There  Is  another  principle  of  law  wbicli 
has  application  to  the  facts  here  presrat«d 
as  we  think,  and  upon  which  the  conclnskni 
we  have  reached  can  be  Justified.  The  de- 
fendant sustained  a  relation  parental  In  cfair- 
acter  toward  Mrs.  Heine.  He  accepted  tb« 
conveyance  from  her  knowing  that  it  was  bc- 
part  of  her  intention  to  bestow  a  ^Ift  or  con- 
fer a  benefit  upon  him.  Wltbln  his  knov!- 
edge  It  was  the  extent  of  her  nnderstandis; 
tbat  in  some  way  the  property  was  ben; 
made  over  to  or  for  the  sole  t^eneat  of  ba 
children.  In  ber  week  and  helpless  conditka 
she  confided  In  her  minister  and  ber  Kt^ 
father  to  so  provide  that  her  desire  might  be 
fulfilled.  Accordingly  it  Is  to  be  said  tbat  a 
confidential  relation  existed  between  tbe  par- 
ties,  and  in  such  a  case,  even  though  tbm 
be  no  fraud  on  the  part  of  a  grantee  in  pro- 
curing a  conveyance  to  be  made  to  bim,  stm 
equity  will  decree  the  ^stence  of  a  cod- 
Btructlve  trust,  and  enforce  the  same  accwl- 
ing  to  tbe  understanding  of  the  grantor  as 
far  as  such  can  be  ascertained.  As  snppcfft- 
ing  this  principle,  see  Davis  t.  Dunne,  4S 
Iowa,  684;  Goldsmith  v.  Goldsmltb,  145  X.  ^ 
813,  89  N.  B.  1067:  Brison  v.  BriBon  (CtL) 
17  Pac  68»,  7  Am.  St  Rep.  189;  Broder  t. 
Conklin  (Cal.)  19  Pac.  513;  Gruhn  t.  Richard 
son  (111.)  21  N.  B.  IS. 

2.  Having  reached  the  conclusion  that  tbe 
acc^tance  of  tbe  deed  to  tbe  property  in 
question  on  the  part  of  Christian  Topfer  bad 
the  effect  to  create  a  constructive  tmst, 
next  proceed  to  consider  whether  tbe  rlgbt 
to  declare  upon  and  enforce  sucb  tmst  bai 
been  lost  by  reason  of  the  running  of  the 
statute  of  limitation.  It  Is  the  eontentkm 
of  counsel  for  appellees  that  plalntUTs  actloQ. 
being  grounded  on  fraud,  comes  within  the 
provisions  of  snbdivlBion  6  of  section  3447  of 
the  Code,  which  requires  all  actions  bron^t 
for  relief  on  tlie  ground  of  frand  to  be  com- 
menced within  five  years.  And  it  Is  said  that 
the  statute  commenced  to  run  from  tbe  in- 
stant the  deception  complained  of  was  prac- 
ticed on  Mrs.  Heine,  or,  at  best,  from  Uie  time 
knowledge  of  sucb  deception  was  Imparted, 
which  was  accomplished  by  the  recording  of 
the  deed  occurring  on  tbe  day  the  same  was 
executed.  It  is  also  said  that  tbe  operatioD 
of  the  statute  was  not  snspended  by  tbe  death 
of  Mrs.  Heine,  but  continued  to  run  as  against 
her  heirs  and  representatives.  With  this  con- 
clusion, arrived  at  by  counsel,  we  cannot 
agree.  The  title  to  the  property  baTlng  been 
taken  by  Topfer  Impressed  with  a  trast,  and 
the  terms  thereof  being  ascertained,  it  fol- 
lows tbat  from  the  beginning  his  relation  to 
tbe  property  and  to  tbe  cestui  que  trust  most 
be  regarded  precisely  as  though  tbe  terms  of 
the  trust  had  been  declared  in  fbe  deed  Itself. 
We  think  that  it  fairly  appears  from  the  erl- 
dence  tbat  from  tbe  rents  of  the  propnty,  or 
from  the  proceeds  thereof,  if  necessaiT,  the 
defendant  was  to  maintain  and  educate  the 
children  of  Mrs.  Helne;/^tbat^^ben  an  the 
children  had  arft^^<^il^W^WaJotitr, 


iiuuuue  warn  Bcuu       uuuc  uj  viuiiouau  j.u}ii.c^ 

Indicating  an  intention  to  repudiate  tlie  trast 
nntU  shortly  before  the  commencement  of 
this  action,  and,  in  any  event,  flTe  yean  bai 
not  elapsed  since  said  children  became  of 
age.  It  follows  that  the  statute  of  limita- 
tions has  not  nm,  and  tiie  plea  thereof  is 
without  tone.  As  illustratlTe  of  the  princi- 
ple Involved,  see  the  following  cases:  Otto 
V.  Sohlapbahl.  67  Iowa,  226,  10  N.  W.  651; 
(iebhard  t.  Battler,  40  Iowa,'  152;  Mmiphy  t. 
Murphy,  80  Iowa.  740,  45  N.  W.  914;  Long  t. 
Vallean.  87  Iowa.  676.  66  N.  W.  81,  56  N.  W. 
748. 

8.  We  now  inquire  Into  the  merits  of  the 
counterclaim  pleaded  by  defendants.  There 
are  items  amounting  to  $78.25  paid  out  in 
connection  with  the  property  in  question, 
and.  without  entering  upon  a  discussion  of 
the  items,  or  the  evidence  relating  thereto, 
we  thhik  the  same  should  be  allowed.  So, 
too,  we  tlilnk  an  item  of  |26  fw  funeral  ex- 
penses of  l^ena  should  be  allowed.  The  re- 
maining items  of  the  claim  are  for  board. 
BCbooling,  clothing,  etc.,  of  the  children,  and 
these  sliould  not  be  allowed.  It  appears  that, 
when  taken  to  the  home  of  defendants,  the 
children  lived  in  a  room  by  themselves;  that 
they  cared  for  themselves  principally,  doing 
their  own  cooking,  washing,  etc.  The  girls 
soon  went  out  to  work,  and  from  their  earn- 
ings tbey  provided  food  and  <-''>thlng  for 
tbemselvea  and  the  younger  chlldi-en.  True, 
defendants  contributed  to  some  extent  to  the 
support  of  the  younger  children,  but  It  seems 
that  as  soon  aa  they  were  old  enough  they 
went  out  to  work,  and  their  earnings  were 
appropriated  by  defendants.  On  the  whole, 
and  after  a  careful  reading  of  the  record,  we 
think  that  what  waa  received  by  defendants 
in  the  way  of  service  and  earnings,  together 
with  the  use  of  the  money  derived  from  the 
Bale  of  the  property  in  controversy,  was  suf- 
'  flcleut  to  fully  compensate  defendants  for  all 
expense  incurred  by  them.  Accordingly  we 
And  that  from  the  sum  of  9760  In  the  hands 
of  defendant  Christian  Topfer  there  should 
be  deducted  the  sum  of  ¥98.26,  and  plaintiffs 
are  entitled  to  judgmmt  In  the  sum  of  f  651.- 
76,  with  interest  from  the  date  of  the  de* 
cree  to  be  entered,  at  the  rate  of  6  per  cent, 
per  annum.  It  Is  made  to  appear  that  of  the 
moneys  so  received  by  him  the  aaid  Chris- 
tian Topfer  invested  the  sum  of  $300  In  lot 
14,  block  1,  in  Whlte'a  addition  to  Fort  Des 
Moines,  which  property  said  defendant  still 
owns.  Plaintiffs  having  traced  so  much  of 
the  trust  fund  to  said  property,  the  same 
may  be  established  by  the  decree  to  be  a  Hen 
*bereon,  with  an  order  for  sale  under  special 
execution  to  satisfy  the  same.  For  the  re- 
mainder of  the  Judgment  ordered  plalntifFs 
<Qay  have  general  execution. 

Upon  the  trial  in  the  court  below  plaln- 
tUb  expressly  consented  that  the  decree,  If 
^  wo  ordered  in  th^  favor,  should  ni  • 


to  be  subject  to  the  right  on  the  part  of  de- 
fendants to  use  and  occupy  the  property  dur- 
ing the  remainder  of  their  lives.  A  similar 
consent  is  here  expressed.  The  decree  enter- 
ed will  80  provide. 

The  Judgment  entered  by  the  court  below  Is 
reversed,  and  a  decree  In  favor  of  plaintiffs 
In  harmony  with  this  oplnlim  Is  ordered.  The 
cause  will  be  remanded  for  tiiat  purpose,  or 
plaintiffs  may  have  decree  entered  In  this 
court,  at  their  election.  Beversed. 


STATS  SEOnBITT  BANK  v.  BURNS  at  al. 

(Supreme  Court  of  Iowa.    Oct.  22,  1903.) 

APPEAL  —  NBW  TRIAL  —  SUSTAINING  MOTION 
OENERALLT  —  FAILURE  TO  ARQUB  ALL 
QBOUNDB  —  BPPBCT  —  AROUMENT  IN  REPLY 
BRIEF. 

1.  Where  a  motion  for  a  new  trial  on  17 
grounds  is  sustained  generally,  appellant's  fail- 
are  to  argue  bat  two  of  the  grounds  necessUates 
an  affirmance. 

2.  Where.  In  Its  brief,  appellant  has  argued 
but  2  of  17  groouds  on  which  a  motion  for  a 
new  trial  was  based,  and  sastalned  generally, 
it  cannot  argue  the  entire  motion  in  its  repv 
brief. 

Appeal  from  District  Court,  Bnena  Vista 
County;  A.  D.  Ballle,  Judge. 

Action  at  law  for  the  conversion  of  per- 
sonal property.  Trial  to  a  Jury,  and  a  ver- 
dict for  the  plaintiff,  which  was  set  aside 
and  a  new  trial  granted.  The  plalntlffl  ap- 
peals from  the  order.  Affirmed. 

A.  L.  Freelove  and  F.  H.  HelselU  for  Ap- 
pellant.  F.  F.  Faville,  for  appellees. 

SHERWIX.  J.  The  motion  for  a  new  trial 
stated  17  different  grounds  therefor,  and  was 
sustained  generally.  The  appellant,  In  its 
opening  argument  argues  but  two  of  the  17 
grounds  of  the  motion;  and  the  appellees. 
In  their  argument,  do  not  discuss  the  grounds 
relied  upon  by  the  appellant,  but  contend 
that  tbey  cannot  be  considered  by  us,  un- 
der the  rule  announced  in  Boyd  v.  Western 
Union  Telegraph  Co.  (Iowa)  00  N.  W.  711. 
This  case  Is  clearly  within  the  rule  therein 
stated,  and  must  be  affirmed.  The  attempt 
to  argue  the  entire  motion  in  the  appellant's 
rei^y  Is  manifestly  improper,  and  the  mo- 
tion to  strike  such  parts  thereof  Is  sustained. 

Affirmed. 


MOCK  V.  OHALSTROM  et  al. 
(Supreme  Court  of  Iowa.    Oct.  19,  1903.) 

QUIBTINO  TITLS-CONVETANCHS  BT  HINORS- 
IRRBQULAR    PROGBBDINa  —  CORRECTION  — 
PROBATE  JURISDICTION— COSTS. 
1.  Where  an  notion  is  commenced  against  a 
vendor  by  his  vendee  based  on  an  alleged  de- 
fect of  title  arising  from  Irregular  probate  pro- 
ceedings, and  the  defect  Is  cured  and  title  per- 
fected before  trial,  the  plaintiff  Is  not  entitled 
to  a  decree  for  resclsalon  of  the  conveyknCA. 
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2.  Where,  pending  proceeding  for  rescission 
of  a  coDTeyance  of  FMltx  ponuant  to  probate 
proceediniCB  which  are  claimed  to  be  irregular, 
the  guardian  for  the  minors  making  the  con- 
veyance applies  to  the  probate  court  directing 
attention  to  the  detects  in  the  proceedings,  the 
court  ma;  authorize  conv^ancee  to  perfect  the 
title. 

3.  Subsequent  proceedings  by  the  guardian  in 
the  probate  court  to  cure  defects  In  a  former 
proceeding  authoridiig  the  sale  of  minors'  real- 
ty are  not  affected  by  the  fact  that  the  clerk 
of  the  probate  court  bad  demanded  ct  the 
guardian  a  new  bond. 

4.  Where  plaintiff,  having  cause  fw  com- 
plaint, has  confused  an  action  to  quiet  title 
againat  a  guardian  of  miuors  with  an  action 
for  breach  of  warranty  against  defendant,  and 
the  pleadings  are  numerous,  each  party  may  be 
required  to  pay  bis  copy  aod  witness  fees,  and 
defeadant  may  be  taxed  with  all  other  costs 
down  to  the  entry  of  the  decree. 

B.  Uader  Code,  S  422t>.  relating  to  the  taxa- 
tion of  costs  if  the  party  bringing  a  suit  to  quiet 
title  make  demand  of  the  holder  of  the  adverse 
Interest  for  a  quitclaim  deed  before  suit,  and  it 
is  refused,  no  coats  can  be  taxed  against  de- 
fendants on  whom  uo  notice  has  been  served. 

G.  Where  an  action  is  based  on  covenants  in  a 
deed  executed  by  defendant  to  plaintiff,  uo  no- 
tice to  defendant  under  Code,  (  4226,  relating 
to  taxation  of  costs  in  actions  to  quiet  title  is 
necessary  as  a  prereqaldte  to  the  taxation  of 
costs  against  him. 

7.  Where  a  cross-bill  in  a  suit  to  perfect  title 
seeks  the  foreclosure  of  a  mortgage,  which,  un- 
til plaintitTs  title  was  perfected,  might  be  de- 
nied, a  decree  for  foreclosure  may  be  allowed 
to  stand  without  costs  and  attorn^s  fees. 

Appeal  from  District  Oomrt.  Polk  Countar; 
C.  P.  Holmes,  Judge. 

The  oplDlon  states  the  facts.  There  was 
a  decree  in  favor  of  defendants,  and  plain- 
tlff  appeals.   ModllSed  and  affirmed. 

B.  D,  Samson  and  H.  G.  Carpmter,  for 
appellant  A.  G.  Kingsbury,  for  appellees. 

BISHOP,  C.  J.  From  the  record  before  us 
we  glean  the  following  state  of  ftcts:  The 
property  In  controversy  consists  of  a  lot,  with 
dwelling  bouse  and  other  improvements  there- 
on, situated  In  the  city  of  Des  Moines.  In  June, 
1885,  the  property  was  owned  by  Charles  Chal- 
Btrom.  At  about  the  date  named  be  died  in- 
testate, leaving  surviving  him  the  defendants 
Mlna  J.  Chalatrom,  bis  widow,  and  Mary  J., 
Jennie  B.,  August  B.,  and  Obarles  W.  Chal- 
Btrom,  his  children,  all  being  at  the  time  ml- 
non.  Isaac  Brandt  was  appointed  guardian 
for  said  minors  by  regular  proceedings.  In 
Febmary,  1889,  the  widow,  Mina  J.Ghalstrom, 
contracted  to  sell  the  property  in  question  to 
the  defendant  W.  B.  Amburg,  for  the  gross 
sum  of  f 1,400.  Brandt,  guardian,  made  appli- 
cation to  the  probate  court  of  Polk  county, 
having  jurisdiction  of  the  guardianship  pro- 
ceedings, for  authority  to  }oin  in  the  sale  and 
conveyance,  and  an  order  was  made  and  en* 
tered  in  said  court  autborlzlng  and  directing 
the  sale  of  the  interests  of  said  minors.  Con- 
veyances  proper  In  form  were  accordingly 
executed  by  said  widow  and  by  said  Brandt, 
guardian,  to  AmbuTg.  and  the  latter  at  the 
time  of  the  delivery  thereof  paid  of  the  con- 
iddnatlon  agreed  iqion  the  sum  of  $500  In 


cash,  and  executed  and  delivered  to  Bniudt. 
guardian,  bis  note  secured  by  mortgage  « 
the  property  for  the  sum  of  f&OO,  tlie  balance 
of  the  purchase  price.  It  appearm,  however, 
that  notice  of  the  application  to  sell  ssid 
property  was  not  served  upon  the  minors;  ani 
It  also  appears  that  the  deed  executed  hj 
Brandt,  guardian,  was  not  presented  to  and 
approved  by  the  court.  At  the  time  of  biE 
purchase  Amburg  went  into  possesaioo  of 
the  property,  and  continued  therein  untit 
April,  1892,  when  he  sold  the  property  to  tt^ 
plaintiff,  and  conveyed  the  same  by  deed  of 
general  warranty.  The  consideratloii  agmd 
to  be  paid  by  plaintiff  to  Amburg  was  91,500. 
A  portion  of  this  was  paid  In  cash,  a  portiOB 
by  the  assumption  of  the  mortgage  glvoi  to 
Brandt,  and  for  the  balance  a  note  seemed 
by  second  mortgage  on  the  property  was 
given  to  Amburg.  Plalntlfl  went  Into  imme- 
diate possession,  and  has  paid  tbe  taxes  and 
made  many  valnable  improvements  on  the 
property.  Before  tbe  commencement  of  this 
action  Brandt  resigned  as  gnardian,  and  Sii-  ! 
na  J.  Cbalstrom  was  appointed  and  qoall- 
fled  in  his  stead.  At  the  time  this  action  was 
commenced  Mary  J.  and  Jennie  B.  Cbalstrom  i 
had  reached  the  age  of  majority.  No  contro- 
versy exists  as  to  the  foregoing  state  of  facts, 
and  it  is  also  admitted  that  all  the  moneys  i 
received  by  the  guardian  have  been  expended 
for  the  use  and  benefit  of  his  wards.  It  b 
difficult  to  determine  from  the  pleadings  in 
the  action  Just  what  Is  the  attitude  and  what 
are  the  demands  of  the  respective  parties,  as 
much  confusion  exists  therein.  In  his  orig- 
inal petition  plaintiff  says  that  he  has  de- 
manded of  the  defendant  Ambarg  that  he 
make  good  the  title  to  tbe  property,  bnt  that 
no  steps  have  been  taken  to  accomplish  socb 
result  In  this  pleading  plaintiff  demands  a 
decree  establishing  and  confirming  bts  title 
against  each  of  the  defendants,  or.  If  this  be 
denied,  that  his  notes  given  to  the  guardian 
and  Amburg  be  canceled,  and  that  he  have 
an  accounting  as  against  Amburg  to  deter- 
mine the  amount  due  him  for  all  moneys 
paid.  Improvements  made,  etc.,  and  for  cost? 
and  attorney's  fees.  Thereafter,  and  on  Oc- 
tober 1,  1900,  plaintiff  filed  an  amendment 
to  his  petition,  in  which  be  apparently  aban- 
dons bis  demand  that  title  be  quieted  In  him, 
and  tenders  to  defendant  Amburg  tbe  pos- 
session and  a  reconveyance  of  the  property, 
and  demands  Judfrment  against  said  Am- 
burg upon  an  accounting  to  be  bad  for  all 
moneys  paid  and  expended  by  him,  less  tbe 
reasonable  rental  value  of  tbe  property.  It 
appears,  however,  that  to  this  amendment  a 
demurrer  was  Interposed  and  sustained,  and 
no  exception  was  taken  to  the  ruling.  On 
March  14,  1901,  plaintiff  filed  what  is  termed 
an  amended  and  substituted  petition.  Tak- 
en as  such,  and  Judged  by  the  ordinary  rule, 
we  should  be  compelled  to  dismiss  the  plain- 
tiff's action,  inasmuch  as  the  pleading  now 
under  consideration  '^"(^'(^^ifflf^  in  the 
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ray  of  a  description  of  any  property*  nor 
3  there  to  be  found  tbe  allegation  of  an  lasu- 
.ble  fact  concOTilng  tbe  title,  or  want  of 
Itle,  to  any  parUcular  property.  Evidently 
he  court  below  treated  tbls  pleading,  not- 
rltbstandlng  the  designatlOD  tbereof,  as  a 
Imple  amendment  to  tbe  original  petition, 
.nd  we  Bball  so  treat  tbe  same.  Tbereln 
tlalntiff  prays  only  for  a  reacisslon  of  his 
lurchase  of  tbe  premises  In  controversy,  for 
,a  accounting,  and  for  judgment  against  de- 
endact  Arnbui^  for  all  sums  found  due. 
[^he  defendants.  In  tbeir  several  answers, 
leny  that  demand  was  made  upon  them,  or 
ipportunity  given  them  to  perfect  tbe  title 
o  tbe  property  in  controversy  before  the 
ommencement  of  this  action.  All  tbe  other 
oaterial  allegations  of  fact  alleged  by  plaln- 
IfE  are  admitted.  By  a  subsequent  amend- 
□ent  to  their  answers  they  allege  that  since 
be  commencement  of  tbls  action  the  two 
rards  who  have  come  of  age  and  Mina  J. 
jbalstrom,  as  guardian  of  the  two  minor 
rards,  under  proper  authority  of  court,  have 
xecuted  and  caused  to  be  recorded  valid 
[eeds  of  all  their  rights  and  Interests  In  the 
iroperty  In  question  to  defendant  Arnburg. 
?he  defoidants  Otaalstrom  and  tbe  defendant 
Lmburg,  In  separate  croBS-bllls,  ar^  foreclo- 
ore  of  the  respective  mortgages  held  by  them, 
luch  cross-bills  being  filed  In  connection  with 
heir  original  anawoa.  A  reply  was  filed  by 
»lalntlff,  which  will  be  noticed  presently  as 
ar  as  material  to  be  considered.  Evidently 
be  decree  entered  was  not  drawn  up  by 
lounsel  for  plaintiff.  Thereby  It  la  deter* 
nlned  in  terms  that  the  conveyances  pen- 
[ente  lite  by  the  adult  heirs  and  the  guard- 
an  of  the  minor  heirs  to  the  defendant  Am- 
nirg  perfected  title  in  blm,  and  that  such 
Dured  to  the  benefit  of  plaintiff.  Accord- 
ngly,  the  relief  demanded  by  plaintiff  is 
lenledf  and  bis  i>etltion  dismissed,  at  his 
ostB.  Tbe  decree  then  recites  that  on  tbe 
atkjex  of  the  defendants  the  title  to  tbe 
iroperty  is  quieted  in  plaintiff.  Tbe  defend- 
ints  Chalstrom  were  given  Judgment  against 
ilaintlff  on  their  croas-bUl  for  ^643.78,  with 
nterest  at  8  per  cent,  from  December  1, 
.801,  and  for  $33.30  attorney's  fees  and  costs, 
ind  awarded  a  foreclosore  of  tbe  mortgage 
teld  by  them.  The  defendant  Arnburg  was 
^ven  Judgment  on  his  cross-bill  against 
>laintlff  for  «198.42,  with  Interest  at  7  per 
«nt.  from  December  1,  1901,  and  for  $19.81 
tttomey's  fees  and  costs  and  a  foreclosore 
if  his  mortgage. 

To  say  that  tbe  snbsequent-  conveyances 
nade  to  Arnburg  Inured  to  the  ben^t  of 
flalntiff  Is  to  announce  tbe  application  of  a 
ule  of  law  elementary  In  character,  and  too 
veil  understood  to  require  the  citation  of 
intborltles.  And  where  an  action  Is  oom- 
nenced  against  a  vendor  by  his  vendee, 
»sed  upon  an  alleged  defect  In  or  fidlore  of 
Itle,  It  win  be  snffldent  to  defeat  the  ac- 
Ion  If  it  la  made  to  appear  that  before  trial 


tbe  title  has  been  perfected.  Stevenson  v. 
Polk,  71  Iowa,  288.  32  N.  W.  840.  Having  In 
mind  the  doctrine  of  tbe  case  Just  cited,  it  is 
clear  that  plaintiff  was  not  entitled  to  a  de- 
cree for  rescission,  conceding  that  under 
other  circumstances  such  would  have  been 
an  appropriate  remedy.  Assuming  that  tbe 
probate  proceedings  were  Irregular,  the  very 
defect  of  which  plaintiff  complained,  and  the 
existence  of  which  was  the  occasion  of  bis 
appeal  to  tbe  courts,  was  cured,  and  bis  title 
perfected,  before  the  beginning  of  the  trial; 
Indeed,  before  the  filing  of  his  amendment 
praying  for  a  rescission.  In  no  event  can 
anything  be  claimed  for  the  amendment  to 
the  petition  filed  October  1,  1900,  4s  the  rul- 
ing upon  the  demurrer  took  such  pleading  out 
of  the  case.  Tbat  plaintiff  was  entitled  to 
have  a  decree  quieting  bis  title  may  be  very 
well  conceded.  In  dismissing  the  petition 
the  court  below  evidently  acted  npon  the  as- 
sumption that  plaintiff  was  no  longer  asking 
for  a  decree  quieting  title.  But  he  was 
praying  for  equitable  relief  generally,  and 
the  decree  contains  a  provision  quieting  his 
title  as  against  all  the  defendants.  It  does 
not  occur  to  us  that  such  provision  is  robbed 
of  any  of  its  force  by  the  further  statement 
made  In  the  decree  that  the  court  was  moved 
thereto  by  tbe  prayer  of  the  defendants.  Of  . 
course,  tbe  court  could  not  foist  npon  plain- 
tiff any  afSrmatlve  relief  that  be  was  not 
asking  or  did  not  desire,  and  be  Is  not  bound 
to  accept  of  tbe  relief  decreed  If  be  shall  ao 
determine. 

But  plaintiff  says  in  his  reply  tbat  the  pro- 
bate proceedings  were  Ineffectual  to  authorize 
a  conveyance  on  behalf  of  the  interested  mi- 
nors, and  that,  accordingly,  the  conveyance 
made  did  not  have  tbe  effect  to  perfect  tbe 
title  to  the  property  In  plaintiff.  It  appears 
that  soon  after  this  action  was  commenced 
the  guardian  made  application  to  the  probate 
court  setting  forth  the  proceedings  thereto- 
fore had  on  tbe  application  of  Brandt,  guard- 
Ian,  and  calling  attention  to  tbe  defects  in 
sucb  proceedings;  also  setting  forth  what  had 
been  done  thereunder,  and  praying  an  order 
authorizing  the  present  guardian  to  make  a 
conveyance  to  perfect  the  title  In  Amborg. 
Sucb  an  order  was  made,  a  conveyance  exe- 
cuted, approved,  and  recorded.  Counsel  says 
that  the  probate  coart  bad  no  jurisdiction  to 
so  act;  that  tbe  proceeding  was  In  the  na- 
ture of  an  action  in  equity,  of  which  probate 
courts  may  not  assume  Jurisdiction.  With 
this  contention  we  do  not  9.gne.  We  may 
well  admit  that  an  equitable  consideration  is 
involved  where  It  appears  that  a  probate 
court,  finding  that  a  former  deed  antborlzed 
by  it  has  proven  Ineffectual  to  convey  title 
because  of  defective  proceedings,  upon  fnr* 
ther  application  by  the  gnardlan  orders  a 
new  deed  to  be  executed  to  accomplish  what 
was  intended  by  the  first  deed.  But  that 
anch  a  proceeding  Is  In  Uie  nature  of  an 
action  the  wbject-mat^.^.^^^  ^w@^)^gj^ 
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Supreme  Court  of  MinneBota.   Oct  30,  1003.) 

4JURT  TO  BUPLOT<>-NBGLIQBNGB  OF  HA8- 
TER— DSFEGTIVB  AFPLIANCBB. 

1.  The  obligation  of  a  master  to  exercise  rea- 
jnable  care  to  provide  his  servants  with  rea- 
>nab]y  safe  instmmentalities  with  which  to 
erform  their  work  embraces  the  obligation  to 
rovide  a  aufflcient  numbw  ot  aerrante  to  per- 
>rm  the  work  safely. 

2.  Evidence  examined,  and  AM  snfDclent  to 
istifr  the  verdict. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Henn^ln 
iounty;  D^Tid  F.  Simpson,  Judge. 

Action  by  Lars  Peterson  against  the  Ameiv 
can  Grass  Twine  Company.  Judgment  for 
>Ialntlff.  From  an  order  denying  an  altema- 
Ive  motion  for  Judgment  notwithstanding 
lie  verdict,  or  for  a  new  trial,  defendant  ap- 
»eals.  Affirmed. 

T.  A.  Ganlty,  for  appellant.  OJertaen, 
land  &  Lund,  tor  reapondmt 

BROWN,  J.  Action  to  recoTer  damages 
'or  personal  Injnries  alleged  to  liave  been  , 
•ansed  bj  the  negligence  of  defendant:  ' 
Plaintiff  had  a  Terdict  In  the  court  below  for  , 
S4i00,  and  defendant  appealed  from  an  or-  ^ 
ler  denying  its  altematiTe  motion  tor  Judg-  j 
nent  notwithstanding  the  verdict,  or  tor  a  ; 
lew  trial.  I 

Tbe  facts  are  as  follows:   Plaintiff 'was  j 
employed  hy  defendant,  a  corporation,  as  a  j 
ximmoa  laborer  op  ''handy  man,"  being  as- 
ilgned  to  no  particular  line  of  employment,  \ 
mt  doing  snch  work  about  defendant's  fac-  j 
:or7  as  he  was  directed  to  do  from  time  to 
Ime  by  its  snperlnt^ent.  Abont  the  time 
lomplalned  of,  defendant  had  purchased  and 
ntended  to  install  in  one  of  ito  departments 
wme  molding  presses.  They  had  been  dellv- 
ned  at  the  factory,  and  the  superintendent 
n  charge  of  tbe  department  had  set  them  1 
jp,  preparatory  to  their  being  moved  Into 
he  factory  and  placed  In  proper  position, 
rhe  presses  weighed  865  pounds  each,  and 
.vere  so  constructed  that,  when  standing  de- 
ached  from  tbe  floor,  tbey  were  unstable  and 
'asily  tipped  oyer.    A  large,  heavy  weight, 
ittQChed  to  the  top  of  tbe  press,  served  as  a 
Mlance,  and,  If  removed,  the  machine  would 
»pple  over,  and  not  stand  erect.   After  the 
iresses  bad  been  set  up,  the  foreman  direct- 
ed plaintiff  to  move  them  to  their  position  i 
n  the  factory,  and  attach  them  to  the  floor.  ' 
Plaintiff  complied  with  tbe  order,  and  on  the  | 
lay  previous  to  tbe  one  In  question  success-  | 
^illy  moved  one  of  tbe  presses  to  its  posl- 
lon,  but  found  the  work  difficult,  owing  to 
Ihe  form  and  shape  of  the  press,  snd  Its 
irelght    On  the  following  day,  In  further 
!omplIance  with  bis  orders,  be  attempted  to 
move  another  press  to  Its  place.  Finding 

^  1.  Sm  Haatw  and  Strvant,  voL  Si,  GmL  Dig.  | 
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tiie  work  s(Hnewhat  difflcnlt,  be  removed 
tbe  heavy  weight  attached  to  the  top^  and 
the  press  immediately  fell  over  upon  him,  in- 
juring very  severely  his  ankle  and  foot 
He  brought  this  action  to  recover  damages, 
alleging  In  his  complaint  two  grounds  of  neg- 
ligence: <1)  l%at  d^endant  was  negligent 
in  ordering  plaintiff  to  move  tbe  presses 
without  assigning  oOter  servante  to  assist 
him;  and  (2)  to  not  explaining  to  him  tbe 
risks  and  dangers  Incident  to  handling  and 
moving  tbe  presses,  and  particularly  In  not 
Informing  and  tostmcting  him  that  the  re- 
moval of  the  weight  at  tbe  top  of  the  press 
would  cause  it  to  toll  over.  Tbe  general 
verdict  for  platotlff  is  in  effect  a  finding  of 
negligence  on  the  part  of  defendant  in  both 
respects,  and  the  question  presented  to  this 
court  Is  whetber  tbe  vordlct  is  sustoined  by 
the  evidence. 

A  master  Is  under  legal  obligation  to  ex- 
ercise reasonable  care  to  provUe  his  servants 
with  reasonably  safe  Instrumentolitles  and 
appliances  with  which  to  perform  their 
work,  and,  where  the  work  Is  attended  with 
peculiar  conditions,  not  known  to  the  serv- 
ant. Increasing  tbe  risks  and  hazards  to  tbe 
employment,  to  warn  and  tostroct  the  serv- 
ant concerning  the  same.  The  duty  to  pro- 
ride  reasonably  safe  instrumentalities  embra- 
ces the  obligation  to  provide  a  suCBcIent  num- 
ber of  servanto  to  perform  the  work  safely. 
Woods,  Master  St  Servant,  8  'SQ4;  Craig  v. 
By.  Co.,  S4  Mo.  App.  523;  Johnson  v.  Ash- 
land Water  Co.,  71  Wis.  553,  37  N.  W.  823, 
5  Am.  St  Rep.  243.  Proper  and  sufficient 
help  and  assistance  are  as  essential  in  the 
performance  of  the  servant's  duty,  when  not 
safely  performed  alone,  as  safe  Instrumentali- 
ties, and  the  law  enjoins  upon  the  master  the 
duty  of  providing  it  We  are  cited  to  no  case 
In  this  conrt  covering  this  particular  feature 
of  tbe  law  of  negligence,  but  tbe  general 
principles  applicable  to  such  questions  have 
been  elaborated  in  various  cases,  and  fully 
sustain  the  view  Just  stoted,  and  the  cases 
cited  to  support  of  It  The  rule  applies  to 
the  case  at  bar,  and  covers  the  first  alleged 
ground  of  negligence,  viz.,  that  defendant 
was  negligent  in  not  providing  plaintiff  with 
other  servants  to  assist  him  to  moving  tbe 
presses  to  their  position  in  the  factory. 

As  to  the  second  ground  of  negligence, 
that  It  was  tbe  absolute  duty  of  defendant 
to  Inform  and  instruct  plaintiff  of  tbe  dan- 
gers incident  to  the  work  he  was  ordered 
to  do,  the  prindples  of  law  applicable  there- 
to are  dearly  stated  in  Gray  v.  Commutator 
Co.,  85  Minn.  468,  80  N.  W.  822.  It  was 
there  correctly  said  that  If  there  are  peculiar 
conditions,  tocreaslng  the  risks  and  hazards 
of  using  tbe  instrumentolitles  furnished,  like- 
ly to  arise  or  occur  to  the  performance  of 
the  servant's  duties,  tbe  master  Is  under  obli- 
gation to  give  tbe  semnt  warning  and  in- 
formation concerning  the  same,  and  this 
without  reference  to  bis  age  or  other  experi- 
ence that  has  acqualnt^g|)|^  b?tfe®®^fe 
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sen  be  mean.  Tbe  mge,  taMnrledBe.  ud  a- 
perfence  of  tbe  serraDt  sre  Importmnee  in 
■Dcb  cacea  only  a«  evidenee  to  be  weighed 
by  tbe  jury  in  connection  with  tbe  otber  cir- 
cumstances of  tbe  case  tending  to  sbow  Us 
knowledge  and  appredatfoi  of  Oe  dancen 
of  Ua  onploTnieiit.  Tbe  CicCs  In  tbat  eaae 
an  not  precisely  like  tboee  In  the  case  at 
bar.  Imt  tbey  are  shnllar  In  tbeir  senenl 
mwpeetM,  and  tbe  principles  there  laid  don 
are  In  barmony  witb  tbe  general  nile.  siqi- 
ported  by  all  tbe  anthoiitles.  that,  where  a 
master  has  mperlor  knowledge  of  tbe  nature 
and  character  of  the  serranf  a  work,  the  ob- 
ligation arises  on  bis  part  seasonably  to  ae- 
qnalnt  tbe  servant  with  the  dangen  and  has- 
ards  connected  tberewIHi  whlcb  are  unknown 
to  tbe  servant  or  conld  not  be  dlsoovered 
by  him  by  tbe  aereiae  of  ordinary  prudence. 
Of  course,  tbe  servant  assomes  such  risks  as 
are  obTlous  and  apparmt,  and.  If  be  nndtf- 
takes  tbe  performance  of  his  duties  with  ob- 
viously defective  tools  and  instmmeutall- 
tles,  knowing  and  appreciating  the  dangers 
Incident  thereto,  he  cannot  iecov».  In  tbe 
case  at  bar  the  evidence  is  suffldent  to  Jus- 
tify tbe  Jury  in  finding  that  the  presses  In 
question  were  very  heavy,  not  easily  moved 
by  one  person,  likely  to  tip  orer  if  not  attach- 
ed to  tbe  floor,  tmless  handled  with  consid- 
erable care;  that  they  would  not  stand  alone 
at  ell  when  the  heavy  weight  at  the  top  was 
removed;  tbat  plalutUT  was  unacquainted 
with  th^r  constmctlou,  unfamfltar  vrith  and 
did  not  appreciate  tbe  dangera  and  risks  In- 
cident to  moving  ttieni  without  assistance, 
and  eqwdally  tlw  danger  to  result  from  re- 
moving the  weight  It  appears  without  8«1- 
ona  controversy  that  defendant's  foreman  !n 
charge  of  this  partlcniar  department  of  Its 
factory  was  fiunlllar  with  the  constrnctlon  of 
the  presses,  their  weight,  and  that  th^  were 
liable  to  tip  over  If  not  handled  with  car& 
He  had  full  charge  and  direction  of  this  par- 
ticular work,  and  control  over  its  perform- 
ance. Be  did  not  assist  In  the  work,  but 
bad  authority  to  direct  plaintiff  to  do  it, 
and  represented  defendant  In  doing  so. 
Within  the  rules  of  law  we  have  already 
adverted  to,  It  vres  defendants  absolute  duty, 
under  tbe  dreumstances,  to  provide  plaintiff 
with  assistance  In  removing  the  presses,  and 
to  acquaint  bim  with  the  dangers  Incident 
to  the  work,  end  this  obligation  It  could  not 
avoid.  ItB  failure  to  perform  it  rendera  It 
liable  in  this  action.  A  careful  examination 
of  the  evidence  satisfies  us  that  the  Jury  was 
justlfled  In  finding  a  necessity  for  the  ob- 
servance of  the  rule  stated  on  the  part  of  de- 
fendant, and  a  neglect  to  perform  it 

But  It  Is  urged  that  defendant's  foreman, 
who  ordered  plaintiff  to  move  the  presses 
Into  the  factory,  was  a  fellow  servant,  for 
whose  negligence  defendant  Is  not  responsl- 
bJe.  We  do  not  concur  In  this  contention. 
The  rule  as  to  when  an  employfi  of  the  mas- 
ter acts  In  the  capacity  of  a  vice  principal 
has  been  discussed  In  many  cases  before  this 


■  eonrt.  la  Pmas  t.  Booth  A  Go..  82  Mia. 
191.  U  N.  W.  7391.  8S  N.  W.  119,  tt  vai  aii 
tbat  an  anploy4  or  servant  who  Is  clothd 
with  vedai  powen  and  aotbority  wltb  n- 
spect  to  tbe  management  ot  tbe  moster'i 
bosineas,  and  the  control  of  tlie  other  »n 
ante  in  tbe  matt  a*  of  the  perfomunct  rf 
their  duties,  and  to  wfaom  Is  detecated 
performance  of  the  master's  absolute  *nj 
to  the  other  servanto  In  respect  to  tbe  obli^i 
tion  to  provide  than  with  safe  Instrameoau- 
Hes  and  a  safe  place  In  which  to  wort,  n 
as  to  sodi  otlier  servanto  and  anplojcs,  t 
vice  principal  wlm  eogaged  in  the  pertora 
ance  of  the  special  powers  and  aothority  coa- 
ferred  upon  him,  and  a  fellow  sefvant  wi 
engaged  in  the  common  onpk^nient  of  ttc 
master.   Carlson  r.  Td.  Co^  63  Minn. 

65  N.  W.  914;   Hess  r.  Adamant  Mfg.  a, 

66  Minn.  79,  68  N.  W.  774;  Togt  v.  Hia- 
stain.  81  Minn.  174,  83  N.  W.  533;  Exmt 
dick  V.  Ry.  Co.  (Mton.)  95  N.  W.  1122.  ltt« 
can  he  no  serioos  questkm  that  In  tbe  as 
at  bar  the  foreman  who  ordered  plaintiff  n 
move  tbe  preasea  waa  a  vice  principal,  wttb- 

.  In  these  authorities;  and  defendant  li  r- 
I  QMnsible  for  bis  failure  to  pwfotm  Its  ik> 
'  solute  duty  In  the  respects  stated,  vit,  a 
I  provide  plaintiff  with  assistance  to  move  ^ 
>  presses  safely  into  the  factory,  and  to  mn 
and  Instruct  blm  of  ^le  dangera  and  hamdi 
incident  to  the  work. 

Other  errors  are  assigned  by  appHbiL 
We  have  examined  them  with  eare^  and  &Bi 
no  reversible  error  In  the  record.  The  ex- 
ceptiouB  to  the  charge  of  the  learned  trh: 
court  are  not  well  founded.  Taken  as  i 
whole,  the  charge  was  dear,  fklr,  and  a  fnl 
statement  of  all  the  Issues  In  tbe  case,  ud 
Is  not  open  to  criticism.  Upon  tbe  Tbo.F 
record,  we  are  satisfied  that  the  verdirt  vu 
right,  and  should  be  sustained. 
Ordn  affirmed. 


FOWLBR  T.  JENKS  et  al. 
(Supreme  Court  ot  Uhme«)ta.    Oct  23.  1903L) 

BBBVICB— NONBBSIDBHCB— PDBUCATIOK- 
PBR80NAL  PROFERTT— APPRAL 
JURISDICTION. 

1.  An  affidavit  for  Berrice  by  publication  »■ 
der  Gen.  St  1894.  L  ^04,  reciting  that  Of 
subject  <A  the  actlrai  was  personal  pnmaif  m 

I  this  state,  and  that  die  defendanta  dauu  mm 

I  Interest  therehi,  was  Bastaioed  by  a  Eboviat 
'  that  there  Tvere  involved  shares  of  stock  ii  i 
'  domestic   corporation,   represented    fay  cetif- 
icates,  which  had  been  sarrendered  to  the  cw- 
porntion  by  defendants  to  be  exchanged  tot 
certifiratCB  in  a  foreign  corporation. 

2.  Where  nonresident  defendants  took  jisi 
in  the  trial  merely  for  the  purpose  of  lltl?>tii^ 
the  question  as  to  whether  the  court  had  ■>> 
qaired  jurisdiction  by  the  service,  the;  had  » 
standing  on  appeal  to  attack  the  validity  of  tbt 
judgment  in  any  other  respect. 

On  rehearing.  Former  ophdim  ffiS  K. 
887)  modified. 

LEWIS,  J.  In  the  formo'  opinion  the  coot 
fell  taito  the  e^^  oj  ^ae^^i^^  tbe 


end  from  the  burden  of  proof  In  supporting 
le  allegations  of  tbe  complaint  Uxkui  re- 
rgnment  that  qnestlon  has  been  cleared  up 
y  tbe  admissions  of  both  parties.  There 
ru  no  appearance  by  the  nonresident  de- 
•ndants,  except  specially  to  test  the  ques- 
on  of  the  jurisdiction,  and  their  appeal  to 
lis  court  raises  no  odier  question.  If  tbe 
ial  court  was  correct  in  holding  that  Juris- 
ictlon  was  acquired  as  to  sucb  defendants, 
len  under  the  pleadings  they  have  no  stand- 
tg  Id  tbls  court  to  test  the  validity  of  tbe 
idgment  appealed  from;  hence  what  was 
lid  in  the  former  opinion  concerning  the 
arden  of  proof  of  such  defendants  was  not 
itfain  the  issues  of  the  case,  and  Is  with- 
rawu.  In  the  former  decision  It  was  held 
lat  service  by  publication  was  Buffldent,  but 
icause  it  was  assumed  that  tbe  case  pro- 
dded to  trial  upon  tlie  merits  uotwitbstand' 
g  there  was  no  answer,  that  branch  of  tbe 
Lse  was  not  discussed.  Service  was  obtaln- 
l  against  tbe  nonresidents  by  publication 
ider  tbe  fifth  subdivision  of  section  5204. 
eo,  St.  1804,  and  tbe  affidavit  recited  thar 
e  subject  of  tbe  action  was  personal  prop 
ty  in  this  state,  and  that  the  defendant; 
limed  some  Interest  therein,  etc.  At  thr 
.te  of  tbe  execution  of  tbe  affidavit,  certifl 
tes  representing  all  of  the  shares  of  stock, 
cept  20,000  held  by  the  nonresident  de- 
Qdants,  had  been  surrendered  to  tbe  Nickel 
impauy  to  be  exchanged  for  certificates  In 
i  New  Jersey  Company,  and  before  tbe  trial 
the  court  below  all  of  such  stock  had  been 
Tendered  for  such  purpose.  The  Nickel 
mpany  was  a  Minnesota  corporation,  with 
office  and  place  of  business  In  tbe  state  of 
nnesota.  Tbe  property  Interests  in  tbe  cor- 
ratioQ  con^sted  of  tbe  shares  of  stock,  and 
^  certificates  were  merely  evidence  of  tbe 
nersliip  of  such  Interests.  Shares  of  stock 
!  property,  and  are  subject  to  seizure  oy  at- 
■hment  or  upon  execution  under  tbe  provl- 
ns  of  our  statutes  (section  5293).  Jellenlk 
Huron  Copper  Mining  Company,  177  U.  8. 
20  Sup.  Ct.  559,  44  L.  Ed.  647.  The  fact 
t  the  certificates  bad  been  surrendered  to 
e^cchanged  for  others  In  tbe  New  Jersey 
npa'ny  did  not  change  the  nature  of  tbe 
■perty  Interest  Tbe  actual  transfer  had 
been  completed,  and  tbe  Minnesota  corpo- 
ion  was  still  In  existence. 
Che  finding  of  the  court  to  the  effect  that 
!  subject  of  tbe  action  Is  personal  property 
uted  in  the  state,  and  that  tbe  relief  asked 
consists  In  excluding  tbe  defendants  from 
T  interest  therein,  and  the  court  had  Juris- 
tfon  of  the  subject  of  tbe  action,  is  sus- 
led  by  the  evidence.  The  nonresident  de- 
dants  took  part  in  the  trial  merely  for  tbe 
■pose  of  litigating  that  particular  question. 
'oUowB  that  they  have  no  sianding  on  this 
teal  to  attack  the  validity  of  the  Judgment 
any  other  respect.  In  going  to  trial  upon 
one  issue  of  jurisdiction,  they  surrendered 


this  reason  the  judgment  appealed  from  is 
affirmed  as  to  defendant  ChafTee,  who  made 
no  appearance;  and  upon  the  appeal  of  de- 
fendants Lewis  H.  Eldridge,  Samuel  Kerr, 
Emma  B.  Fennlmore,  William  J.  Fraser,  and 
L.  Morgan  the  judgment  is  affirmed;  and 
upon  the  appeal  of  tbe  defendant  the  Ameri- 
can Iron  &  Nickel  Company  tbe  judgment 
is  affirmed  as  to  343,417  shares,  evidenced  by 
the  following  certificates,  viz.:  Nos.  1,532, 
1,533,  1,534,  1,535,  and  1,536,  In  the  name  of 
Fred  F.  Chaffee;  No.  1,537,  In  the  name  ot 
Samuel  Kerr;  No.  1,638,  in  tbe  name  of  L. 
Morgan;  No.  1,541,  In  the  name  of  William 
L.  Fraser;  No.  1,542,  In  tlK  name  of  Emma 
B.  Fennlmore;  Nos.  1.449,  1,450,  1,4G8,  and 
1,486,  in  the  name  of  Lewis  H.  Eldridge; 
and  No.  192,  In  the  name  of  George  W. 
Jenks-^nd  as  to  tbe  remaining  75,000  shares, 
not  represented  by  certificates,  judgment  1« 
reversed,  and  new  trial  ordered. 


MARTIN  COUNTY  BANE  v.  BIRD 
(COULTHABD  et  al..  Interveners). 

(Supreme  Oonrt  of  Minnesota.   Oct.  23.  190S.) 

REPLSVIK— ALTBRNATIVB  JUDGMENT— IN- 
TEREST. 

I.  Alternative  jadgment  entered  In  a  replevin 
action  pursuant  to  section  5420,  Gen.  St.  1894, 
for  the  value  of  property  in  case  possession  is 
not  obtained,  Ib  a  money  judgment;  and  tbe 
clerk  of  court  is  aatborized,  when  entering  sucb 
judgment,  to  add  interest  to  the  amount  from 
tbe  date  of  the  order  for  judgment,  although 
no  specific  mention  is  made  In  such  order  for 
Interest  - 

(Syllahns  by  the  Oonrt) 

Appeal  ttom  District  Court,  Martin  Coun- 
ty: James  H.  Qulnn,  Judge. 

Action  by  the  Martin  County  Bank  against 
William  Bird,  administrate  of  D.  W.  Conl- 
thard.  Mary  L.  Conlthaid  and  others  Inter- 
v^e.  Judgment  for  defendant  From  an  or- 
der refusing  to  modify  tbe  judgment,  plain- 
tiff appeals.  Affirmed. 

H.  H.  Dunn,  Albert  R.  Allen,  and  De  For- 
est Ward,  for  appellant  Andrew  O.  Dunn, 
for  respondent 

LEWIS,  J.  B^levin  action,  commenced  in 
the  district  court,  to  recover  possession  of 
certain  personal  property.  In  Its  decision,  of 
date  March  31,  1899.  the  court  ordered  Judg- 
ment In  favor  of  defendant  for  possession  of 
a  part  of  the  property.  The  order  was  In  the 
usual  form,  and  to  the  effect  that  defendant 
was  entitled  to  possession  of  the  property, 
and  entitled  to  Judgment  against  plaintiff  to 
recover  such  possession,  and  that  be  have  a 
return  of  tbe  property,  and  that  In  case  such 
return  could  not  be  bad.  the  defendant  re- 
cover Judgment  against  plaintiff  for  the  value 
of  the  property,  which  was  found  to  be  $352.- 

I I.  8m  Interest,  vol.  «  Cent.  Dig.  S  *t- 
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04.  On  April  27. 1903,  on  motion  of  the  attor- 
ney tor  defendant,  Judgment  was  entered 
pursuant  to  the  order  for  Judgment.  The 
clerk  of  court,  ho^rever,  in  computing  the 
amount  of  the  Judgment  In  case  the  proper^ 
should  not  be  retmned,  added  interest,  mak- 
ing a  total  money  Judgment  of  ^440.83.  Im- 
mediately after  such  Judgment  was  entered, 
plaintiff  moved  for  an  order  modifying  the 
Judgment  by  striking  out  the  interest.  The 
case  comes  to  this  court  on  appeal  from  an 
order  OTemiUng  the  motion. 

The  proceedings  In  the  lower  court  were 
conducted  in  accordance  with  the  proTlslons 
of  Gen.  St.  1894,  §  5420.  Plaintiff  was  In  pos- 
session of  that  portion  of  the  property  found 
by  the  court  to  belong  to  defendant  The 
statute  provides  that  the  party  entitled  to 
the  property  shall  have  It  restored  to  him, 
but  if  it  Is  In  possession  of  the  opposing  liti- 
gant, and  for  any  reason  cannot  be  restored, 
then  Judgment  may  be  entered  for  the 
amount  of  Its  value,  and  for  damages  for  the 
retention  thereof.  This  Judgment  for  the 
value  Is  a  money  Judgment,  to  all  Intents  and 
purposes,  hut  beccHues  such  only  at  the  op- 
tion of  the  party  in  actual  possession  of  the 
property.  He  may  avoid  such  Judgment  by 
a  return  of  the  property  in  accordance  with 
the  Judgment,  or,  if  he  has  placed  himself 
In  a  position  where  he  cannot  return  the 
property,  or  elects  to  retain  It,  then  the  mon- 
ey Judgment  becomes  operative  to  the  same 
effect  as  any  other  money  Judgment.  This 
being  true,  section  5504,  Gen.  St.  1804,  Is  ap- 
plicable, and  the  clerk  was  authorized  to  add 
Interest  to  the  amount  determined  by  the 
court  from  the  date  of  the  order.  It  was  not 
necessary  for  the  order  for  Judgment  to  speci- 
fy that  such  interest  should  be  computed. 

Order  affirmed. 


KAISER  r.  OAMPBELIi  et  a1. 
(Supreme  Court  of  Minnesota.    Oct.  30,  1008.) 

CONSTITtTTIONAL  LAW-SPECIAL  ACT— VII#- 
liAQBS-ISSUB  OF  BONDS. 

1.  Laws  1903,  p.  650,  c.  304.  authorizing  vil- 
lages to  issue  bonds  under  certain  circumstan- 
ces, is  not  repugnant  to  sections  88  and  34^  art 
4,  of  the  state  Constitution. 

(Syllabus  by  the  Court) 

Appeal  from  District  Conr^  Folk  County; 
William  Watts,  Judge. 

Action  by  Albert  Kaiser  against  James  B. 
Campbell  and  others.  From  an  order  sus- 
taining a  demurrer  to  the  oomplalnt,  plain- 
tiff aK>eal8.  Affirmed. 

B.  S.  Bennett,  for  appellant  J.  A.  Hen- 
dricks, for  respondents. 

COLLINS,  J.  This  Is  an  action  brought  by 
the  plaintiff,  a  tpxpayw  In  the  village  of 


Fosston,  against  the  village  and  tlte  Individ- 
uals  composing  its  council,  to  restrain  aad 
prohibit  them  from  Issning  and  selllDg  tte 
bonds  of  the  village  provided  for  by  Lim 
1903,  p.  669,  c.  364.  In  the  sum  of  $4,000.  It 
stands  conceded  Oiat  all  of  the  reqniremena 
of  the  act  have  been  complied  wltli,  and  tbat 
all  preliminary  proceedings  have  been  regu- 
larly taken.  The  action  is  based  wholly  njt- 
on  the  claim  that  the  act  under  which  the 
defendants  are  proceeding  Is  sikecial  legisU- 
tlon,  and  contrary  to  sections  33  and  34  of 
article  4  of  the  state  Constitution.  The  de- 
fCTdants  demurred  to  tbe  complaint  upon  ti» 
ground  that  It  failed  to  state  t&cta  sufflciest 
to  constitute  a  cause  of  action,  and  from  as 
order  of  the  district  court  sostaloing  the  de- 
murrer plaintiff  appeals. 

This  order  will  have  to  be  affirmed,  oo  t^ 
authority  of  Alexander  v.  City  of  Duluth.  77 
Minn.  445,  80  N.  W,  623.  The  act  in  questioa 
provides  "that  any  village  In  the  state  wb(»e 
Indebtedness  at  the  time  of  the  passage  and 
approval  of  this  act  exceeds  the  sum  of 
000,  t>eslde8  Ite  bonded  Indebtedness,  may  is- 
sne  its  bonds  for  an  amount  as  nearly  as  mar 
be  equal  to  the  amount  of  such  indebted- 
ness," etc.  A  mere  reading  of  the  act  aliowi. 
that  It  Is  a  complete  and  independent  law. 
and  that  the  basis  of  classification  adoptfi 
therein  is  an  existing  condition,  namely,  ji.- 
lages  each  with  an  Indebtedness,  at  Hie  tlsie 
of  its  passage  and  apiMroval,  exceeding  the 
sum  of  ¥3,000,  exclusive  of  all  Iwnded  indebt- 
edness, and  that  the  purposes  of  the  enan- 
ment  are  only  temptoary  and  remedial.  As 
was  said  In  the  Alexander  Case,  the  purpose 
was  to  enable  any  mnnlctpallty  within  the 
specified  class  to  fund  its  floating  Indebted- 
ness, thereby  reducing  the  interest;  also  to 
relieve  Itself  of  the  embarrassment  of  a  past- 
due  debt  which  it  is  imable  to  pay.  The 
office  of  this  law  was  not  to  authorize  or  ta 
encourage  the  practice  of  contracting  debts 
with  nothing  to  pay  them,  or  a  repetltloD  of 
the  offense.  And  again,  the  existing  condi- 
tions made  the  basis  of  classification  in  this 
act  are  of  such  a  character  as  fairly  to  sug- 
gest the  propriety  of  different  leglslatloo  as 
to  the  Tillages  classified,  and  It  applies  to 
every  village  of  Its  prescribed-  class  which  de- 
sires to  avail  itself  of  the  provisions  thereof. 
It  is  a  general  law,  because  It  operates  alikf 
upon  all  of  the  inhabitants  of  all  the  villages 
or  other  subjecte  of  the  class,  included  there- 
in. That  for  the  purposes  of  legislation  it 
may  be  necessary,  and  that  the  Legislature 
may  make  such  a  classlflcatlon,  is  undoubted 
The  distinction  between  this  case  and  He: 
land  V.  Coimty  Commissioners  (Mlnn.>  95  N". 
W.  305,  is  plainly  apparent,  for  the  act  thw 
considered  is  entirely  different  fnnn  tliat  nov 
before  na. 

Order  affirmed. 
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et  al. 

Sapreme  Court  of  Minnesota.   Oct.  SO.  1908.) 
MDaHNTTT  INSURANCE  —  CONSTRUCTION  OV 
BOND— DEFAULT  OF  AGENT. 

1.  Language  found  in  a  sur^  bond  given  to 
a  iDsurance  compaor  b;  its  a^ent  construed. 
leld  to  contain,  among  other  obligations,  an  on- 
qQiyocal  promtse  to  indemnify  die  obligee  com* 
lauy  for  all  loss  arising  out  of  any  indebted- 
less  then  due  and  owing  by  tbe  agent. 

2.  Beld,  further,  that  as  to  an  indebtedness  i 
ccniinz  subsequent  to  tbe  execution  and  deliT-  | 
ry  of  the  bond,  a  <aM  was  made  for  a  jsir  ui^  [ 
er  the  rules  laid  down  in  Manchester  Co.  t. 
tedfield  71  N.  W.  709,  69  Minn.  10.   And  also  : 
hilt,  when  passing  upon  the  question  of  tbe 
bliKee's  good  faith,  the  fact  that  the  agent  waa 
elinquent  when  the  bond  wai  executed  might 
«  considered. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Wright  Coun- 
A.  E.  Giddlngs,  Judge. 

Action  by  the  Union  Central  Life  Insur- 
ince  Company  against  H.  G.  F.  Prlgge  and  i 
itliera.  Verdict  for  iiOalntlff.  From  an  order 
lenying  a  new  trial,  defendant  Greenlutgeii 
ippeals.  Kev^ed. 

F.  E.  Latham  and  J.  C.  Tarbox,  toe  appel- 
ant. C.  P.  Barker,  f6r  respondent 

COLLINS,  J.  This  action  was  brought  ; 
gainst  defendants,  Prlgge.  as  principal,  and 
}reenhag«i,  aa  surety,  upon  a  bond  executed 
Lud  dellTered  by  them  to  the  plaintiff,  an  In- 
urance  company.  This  bond  was  condltlon- 
id  ttiat  if  Prigge,  as  the  company's  agent 
'or  procuring  applications  for  life  insurance, 
ibonld  "pay  or  band  over  all  moneys  belong- 
ng  to  said  company  which  shall  at  any  time 
le  received  by  him,  or  for  which  he  shall  be  | 
iable,  •  •  •  Including  all  moneys  so  re- 
vived prior  to  the  date  of  this  Instrument 
if  any  such  there  be)  as  well  as  that  re- 
eired  thereafter,  as  also  all  moneys  which 
le  now  owes  or  may  hereafter  owe  said 
ompany,  either  on  account  of  tbe  advances 
0  bim  or  otherwise,  and  shall  faithfully  dls- 
lini^e  the  duties  as  said  agent,'*  then  this 
bllgntlon  shall  be  void.  Judgment  waa  de- 
aanded  as  against  both  defendants  for  the 
uil  amount  of  the  penalty  of  the  bond,  which 
Fas  $000.  At  the  trial  below  the  court  or- 
lered  a  verdict  In  favor  of  the  plaintiff 
gainst  both  defendants  for  the  sum  of 
487.80.  This  appeal  is  from  an  order  deny- 
ag  a  new  trial  to  defendant  Oreenhagen. 

It  appears  from  tbe  record  that  the  defend- 
nt  Prigge  entered  into  the  employ  of  the 
ilalntifl  company  as  its  agent  some  six 
lonths  before  the  bond,  which  bore  date 
une  29,  1900,  was  executed  and  delivered, 
'bis  employment  waa  under  a  contract  which 
rescribed  bis  duties  and  provided  for  a  bond 
or  faithful  performance  thereof  on  his  part, 
tut  no  bond  was  given  until  the  one  in  ques- 
lon.  some  six  months  after  be  commenced 
cork.  Another  similar  contract  was  entered 
Dto  slmultaneouG  with  the  bond.  It  was 
Llleged  In  the  complaint  that  during  this  pe- 


a  certain  amount  of  money,  and  of  this,  dft- 
ducting  hla  comminlons,  the  sum  of  9143.04 
belonged  to  plaintiff,  and  bad  not  been  paid 
over,  and  this  stood  admitted  by  ttie  answer. 
On  the  pleadings,  thravfore,  there  was  no 
dlqpnte  between  the  partia  aa  to  the  sum  of 
money  due  and  owing  from  Prigge  to  the 
plaintiff  at  tbe  time  the  bond  was  ececnted. 
It  was  further  allied  In  the  complaint  that 
subsequently,  and  after  the  bond  was  execnt- 
ed,  and  while  Prigge  was  in  plalntltTs  empk^ 
about  one  year,  he  received  vartona  snms  of 
money  from  policy  applicants,  and  of  these 
sums  he  held  and  retained  the  snm  of  $368.91 
of  the  plaintUTs  mon«y,  and  which  should 
have  been  paid  over  to  It  This  allegation 
was  pnt  in  Issue  by  tbe  answer,  and  It  was 
averred  that  defendant  Oreenhagen  did  not 
know,  when  entering  into  the  bond,  that 
Prigge  was  theni  or  ever  had  been,  in  plain- 
tiff's employ,  or  that  be  was  indebted  to  It; 
and,  furtbw,  that  plalntUf  wrongfully  and 
fraudulently  concealed  'Qte  fact  from  him. 
We  may  say  at  the  outset  that,  in  so  far  as 
future  faithfulness  and  discharge  of  duty  was 
Involred,  no  real  distinction  can  be  made 
between  the  condition  in  this  bond  and  those 
considered  In  Traders*  Insurance  Co.  v.  Her- 
ber,  67  Minn.  106,  69  N.  W.  701,  and  Capital 
Insurance  Go.  t.  Watson.  76  Minn.  887,  79 
N.  W.  601.  77  Am.  Bt  Bep.  667.  They  are 
practically  the  same. 

1.  It  Is  contffloded  by  counsel  for  the  appel- 
lant that  the  court  erred  in  receiving  In  evi- 
dence the  entries  found  In  tbe  account  books 
of  plaintiff,  tbe  same  being  made  up.  It  Is  al- 
leged, wholly  from  admissions  or  memoranda 
furnished  by  Prigge  when  sending  In  applica- 
tions for  insurance,  tbe  precise  point  being 
that  these  entries  are  not  competent  evidence 
against  Oreenhagen,  tbe  surety  upon  the 
bond.  As  before  stated,  it  stood  admitted 
upon  tbe  trial  that  the  principal  upon  the 
bond  was  in  default  to  the  plaintiff  In  the 
sum  of  $143.04  at  the  time  tbe  bond  was  exe- 
cuted. If  tbe  then  existing  default  of  the 
principal  was  absolutely  secured  by  the  bond, 
there  can  be  no  dispute  whatever  that  plain- 
tiff was  entttied  to  recover  the  sum  due,  be- 
cause there  was  no  issue  of  fact  made  by 
tbe  pleadings  as  to  Prigge's  Indebtedness. 
It  was  therefore  Immaterial  that  Incompetent 
evidence  was  introduced  tending  to  establish 
a  conceded  claim.  Tbe  books  of  account 
were  kept  by  tbe  plaintiff  In  the  usual  course 
of  business,  and  the  foundation  for  the  In- 
troduction of  some  of  the  entries  therein  ap- 
pearing both  in  favor  of  and  against  Prlgge, 
as  to  transactions  subsequent  to  June  29th. 
was  sufQciently  laid  in  accordance  with  tbe 
provisions  of  Gen.  St  1894,  S  6738.  But  it 
appeared  from  the  testimony  of  tbe  lady 
bookkeeper  that  many  Items  contained  In  the 
Prigge  account  were  charged  by  ber  against 
him  solely  because  of  certain  memoranda  fvi' 
Dished  by  him  In  the  applications  for  Insur- 
ance, which  he  sent  in  from  time  to  time, 
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each  of  these  applications  showing  whether 
the  first  premium  had  been  paid  In  cash  by. 
tbe  person  seeking  Insurance,  or  a  note  had 
t>een  taken.  If,  according  to  Prlgge's  report 
or  memoranda,  tbe  amount  of  the  first  pre- 
mium had  been  paid  to  bim  In  cash,  his  ac- 
count was  charged  with  tbe  amount  reported 
as  received,  and  credited  with  the  amount  ot 
his  commlBsions,  one-balf  of  the  premium. 
As  we  understand  from  tbe  books  and  the 
testimony,  no  debits  or  credits  were  entered 
upon  the  account,  tn  case  notes  were  re- 
ceived by  Prlgge  from  the  applicants  for  poli- 
cies, until  ttie  money  was  actually  received 
on  the  notes.  It  also  appears  from  the  books 
that  advances  were  made  to  Pri^re  on  ac- 
count of  commlsslouB  claimed  to  have  been 
earned,  but  uncollected,  tbe  amounts  thereof 
being  charged  on  his  account  Except  as  to 
certain  advance  charged  In  the  account,  the 
bookkeeper  had  no  personal  knowledge  of  the 
correctness  of  the  charges,  or  that  tbe  entries 
were  Just  or  true.  Tbe  question  therefore 
arises  as  to  the  sufficiency  of  these  entries 
In  the  books  of  account  to  establish  that  i>art 
of  the  directed  verdict  In  excess  of  $143.04. 
It  Is  well  settled  in  this  Jurisdiction  that  un- 
der the  provisions  of  section  5738,  supra,  a 
party  to  a  cause  may  produce  at  the  trial 
his  account  books,  and  upon  laying  the  foun- 
dation therein  provided  for,  may  Introduce 
the  books  in  evidence,  and  they  then  become 
prima  facie  evidence  as  against  third  parties 
of  the  charges  therein  contained.  The  ap- 
plication of  this  statute  Is  not  expressly  or 
by  fair  implication  limited  to  cases  where 
tbe  charges  bo  made  and  tbe  accounts  so 
kept  are  between  both  parties,  or  between  all 
parties  to  the  action.  Coleman  v.  Lumber- 
men's Ass'n,  77  Minn.  81,  79  N.  W.  588,  and 
cases  cited.  Therefore,  in  so  far  as  tbe  items 
in  tbe  account  books  were  properly  charged, 
the  books  were  prima  facie  evidence  of  tbe 
agent's  indebtedness  to  the  company.  Cer- 
tainly some  of  tbe  items,  especially  those 
in  reference  to  money  advanced,  were  prop- 
erly shown  through  the  Introduction  of  the 
books;  but  as  to  other  items,  which  were 
charged  by  tbe  bookkeeper  solely  upon  state- 
ments made  in  the  applications,  they  were 
not  properly  received  In  evidence.  All  that  tbe 
bookkeeper  knew  was  wliat  she  had  gathered 
from  tbe  applications,  and,  while  the  appli- 
cations themselves  might  have  been  received 
as  admissions  made  by  Prlgge,  entries  In  the 
account  books  were  not  tbe  best  evidence;  in 
fact,  were  hearsay,  and  were  not  and  could 
not  have  been  made  In  conformity  with  the 
statute.  Hall  v.  Fidelity  Co.,  77  Minn.  24, 
79  N.  W.  590,  is  relied  upon  by  plaintiff's 
counsel  as  sustaining  tbe  court  below.  But 
from  an  examination  of  that  case  it  appears 
from  the  testimony  that  the  delinquent  him- 
self examined  his  account  In  plalntlfTs  books, 
and  admitted  it  to  be  correct.  With  this 
proof  It  was  proper,  the  court  held,  to  Intro- 
duce the  books  in  evidence.  See,  also,  note 
to  Hall  V.  Chambersburg  Woolen  Co.,  52  L. 
B.  A.  GBQ.  But  there  was  no  such  testimony 


here^  and  to  the  extent  indicated  the  boote 
were  Improperly  received. 

8.  Was  it  the  duty  of  plalntftt  oompaiir. 
obligee  In  ttxe  bond,  to  disclose  to  the  defend- 
ant surety,  at  the  time  it  wu  executed, 
that  tbe  principal  therein  was  already  in  dt- 
tault;  and  was  it  Its  du^  to  snbseqnoitly  asd 
promptly  disclose  the  fact  that  the  dr&ult 
not  only  continued,  but  that  tbe  Indebted- 
ness was  steadily  iDcreosIng  from  month  to 
month?  Tbe  condition  f>f  the  bond,  aa  to  hi- 
debtedness  cm  account  of  moneys  received 
prior  to  Its  date  and  in  Prigge's  hands  it 
that  time,  was  plain  and  unamblgaonoL  The 
obligation  expressly  refrared  to  moneys  re- 
ceived by  PiUss^  prior  to  its  date^  and  agalo 
to  ail  moneys  which  he  then  owed  on  l^ 
count  of  advances  or  otherwise  If  tbm 
had  t>een  no  further  or  other  condition  1e 
the  bond  than  this,  defendant's  connBcl  wonld 
never  have  suggested  that  the  fact  that  an 
Indebtedness  then  existed  was  a  defense  in 
behalf  of  a  surety.  The  fact  tiiat  th«v 
was  another  and  further  condition  in  respect 
to  money  whldi  might  ttaereaftw  come  inte 
Prigge's  hands  as  agmt,  and  be  retained  by 
him,  can  have  no  effect  upon  tbe  conditiou  as 
to  indebtedness  which  then  existed,  except  is 
hereafter  noticed.  The  promise  to  indemnifr  : 
in  case  of  present  Indebtedness  was  onequlv-  I 
ocal,  and  the  wording  of  thto  branch  of  the 
condition  was  notice  to  the  surety  suffldent 
to  put  him  upon  inquiry.  It  was  his  duty  to 
then  learn  whether  any  money  bad  been 
ceived  by  Prigge  which  had  been  impn^ri; 
retained  by  him.  As  to  the  money  then  doe, 
the  surety  cannot  escape  liability  upon  tbe 
ground  that  plalntllf  was  guilty  of  bad  bitt 
or  fraud.  But  a  different  view  most  be 
taken  in  respect  to  the  money  subseqaentlr 
collected  and  retained  by  Prlgge  and  as  to 
such  sums  as  were  advanced  after  June  39tt. 
It  appears  from  the  record  that  in  no  one 
Instance  did  he  pay  over  to  plalntUT  any 
part  of  the  various  sums  of  money  collected. 
From  tbe  time  of  the  commencemmt  of  his 
employment  down  to  the  time  tie  ceased 
work  for  the  plaintiff— 1^  years—he  appro- 
priated. In  violation  of  bis  contract,  and  with 
the  plaintllTs  knowledge,  all  mon^s  col- 
lected from  proposed  policy  hold^v.  so  that 
for  more  than  a  year  after  this  b<Hid  wu 
executed  his  Indebtedness  to  plaintiff  steadilv 
Increased  every  month,  all  of  wliicb  the  plaia- 
tiff  had  full  notice,  and  of  which  the  surety 
was  Ignorant  It  has  been  held  that,  when  < 
the  facts  and  circumstances  are  cogently  sn;-  | 
gestlve  of  tbe  probable  dishonesty  of  a  sav- 
ant, a  failure  to  investigate  the  matter  is 
negligence,  which  may  amount  to  bad  faith 
and  fraud  towards  a  sure^  upon  the  serv- 
ant's bond;  and  also  "that  the  cardinal  nil« 
of  duty  which  tbe  master  or  employer  owes 
to  the  sureties  of  bis  servant  Is  entire  good 
faith.  If  he  discovers  acts  of  dlsbouesty  oa 
the  part  of  his  servant,  and  afterwards  con- 
tinues htm  In  his  service,,  without  notice  to 
the  sureties,  IssgittecC^iUvCdOtttt^fkltfa  or 
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frand  towards  them,  and  they  will  be  dis- 
charged from  liability  for  future  defaults  ot 
their  principal."  Manchester  Oo.  v.  Redfleld, 
69  Minn.  10.  71  N.  W.  709.  AttenUon  should 
here  be  called  to  the  rnle  therein  laid  down 
as  to  the  duty  of  the  maeter  tn  respect  to 
mere  breaches  of  contract  obligations  by  the 
■errant 

The  court  erred  In  directing  a  verdict  for 
the  plaintiff  in  any  smn  in  excess  of  ¥143.01, 
and  also  erred  in  refusing  to  submit  to  the 
jury  the  question  of  the  plalnttfrs  good  faith 
in  respect  to  the  coUectloDs  made  after  the 
execution  of  the  bond.  Afad  in  passing  upon 
this  question  of  good  faith  the  fact  of  the 
prior  delinquency  may  be  considered. 

Order  levened,  and  new  trial  granted. 


NATIONAL  UFB  ft  TRUST  00.  t.  OIF- 
FORD. 

(Supreme  Court  of  MiDnesote.   Oct  SO,  190S.) 

ACTION  OH  NOn-BVtDBM0B-4QRIBOH  OOR- 
F0BATI0N8-^0HT  OF  AOTKW. 

1.  In  an  action  upon  a  prominory  note  made 
payable  to  the  order  of  a  third  party,  allegations 
that  the  payee  has  indorsed  said  note,  and  that 
the  plaintlflf  Is  now  the  owner  and  holder  there- 
of, do  not  snffldenCly  show  title  in  the  plain* 
tiff. 

2.  Where  a  simple  allegation  In  the  complaint 
is  that  the  plaintiff  is  a  corporation  duly  organ- 
ised and  created  under  the  laws  of  another 
state.  Laws  1899,  p.  68,  c  68,  has  no  applica- 
tion, and  it  is  unnecessary  to  allege  a  compli- 
ance therewith. 

(Syllabus  by  the  Oonrt} 

Appeal  fftim  Municipal  Opxat  ot  ICfameapo- 
Us;  H.  D.  Dteklnson,  Judge. 

Action  by  the  National  Life  ft  Trust  Com- 
pany against  William  B.  Olflord.  From  an 
order  overruling  a  general  demurrer  to  the 
complaint,  d^endant  i^peala.  Beversed. 

Traflord  N.  Jayne,  tot  ajwelbmL  Smith  ft 
Wilson,  tor  respondent 

COLLINS,  J.  Tb»  court  below  overraled  a 
gnend  demurrer  to  the  complaint  in  an  action 
brought  upon  a  promissory  note  executed  and 
delivered  by  defendant  uid  made  payable  to 
the  order  of  Moon^  ft  Squyer.  The  plaintiff, 
a  ffweign  corporation,  failed  to  allege  title  to 
the  note,  unless  the  allegations  In  the  com- 
plaint dut  "Uoon^  ft  Bquyer  Indorsed  the 
same  without  recourae,"  and  that  plaintiff  "Is 
the  ownn  and  holder  thovof,"  were  soffldent 
for  that  purpose.  The  drafttng  of  a  complaint 
In  an  action  upon  a  promissory  note  Is  an  ex- 
ceedingly simple  thing  to  do,  and  it  Is  sur- 
prising that  an  Insufficient  pleadhig  of  this 
duuncter  can  be  pres^ted.  But  it  has  been 
done  In  this  case^  and  the  ord»  appealed  from 
must  be  reversed.  In  Touting  v.  Clay,  62 
Hhm.  8,  08  N.  W.  1088,  the  note  there  con- 
ridered  was  made  payable  to  the  order  of  a 
third  party,  and  It  was  merely  alleged  that  the 
plaintiff  "is  now  the  owner  and  holder  there- 
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of."  It  was  held  that  this  was  not  a  suffi- 
cient allegation  of  title  In  the  plaintiff.  As 
was  said,  the  plaintiff,  In  describing  the  note 
sued  upon,  necessarily  showed  title  In  the 
payee,  but  he  failed  In  any  way  to  connect 
himself  with  that  title  by  any  allegation  of 
Indorsement  assignment  or  delivery.  The 
same  defect  Is  apparent  ha«.  The  only  dif- 
ference In  the  complalnte  In  question  Is  that 
In  this  there  Is  the  additional  allegation  that 
"Mooney  ft  Squyer  Indorsed"  the  paper.  It 
Is  not  thereby  alleged  that  the  indorsement 
was  in  blank,  which  possibly  might  be  a  suffi- 
cient pleadlDg,  although  this  Is  not  free  from 
doubt,  and  we  cannot  Infer  from  what  is  stat- 
ed that  It  was  a  blank  Indorsement  The  al- 
legation in  question  might  be  strictly  true  if 
Mooney  &  Squyer  had  by  their  Indorsemeut 
made  the  note  payable  to  a  total  strainer  to 
this  action,  and  thus  vested  the  actual  title  In 
him.  If  so,  it  is  apparent  that  plaintiff  has 
not  connected  itself  with  the  ownership  In 
any  manner.  ECavlng  shown  by  Its  pleadings 
that  title  to  the  note  is  In  Mooney  ft  Squyer 
as  payee,  the  plaintiff  should  have  alleged  an 
Indorsement  or  assignment  to  It  by  such  payee, 
or  have  stated  other  facts  which  would  have 
shown  its  ownership. 

It  Is  also  urged  that  the  complaint  Is  de- 
murrable because  It  failed  to  allege  that  plain- 
tiff, a  foreign  corporation,  as  before  stated, 
had  complied  with  the  provisions  of  Laws 
1899,  p.  68,  c.  60.  That  chapter  was  con- 
strued in  Brewing  Co,  v.  Pelmelsl,  85  Minn. 
121,  88  N.  W.  441,  and  has  been  under  con- 
sideration once  or  twice  since.  By  its  terms 
it  Is  applicable  to  all  foreign  corporations  or- 
ganized for  pecuniary  profit  which  were  es- 
tablished and  doing  business  in  the  state  at 
the  time  it  went  Into  effect  July  1,  1899,  and 
to  such  corporations  as  thereafter  proposed  or 
attempted  to  transact  business  In  this  state. 
But  so  far  as  appears  from  the  complaint,  the 
plaintiff  Is  not  engaged  In  business  In  this 
state,  and  never  has  been.  The  allegation  Is 
simply  that  the  plaintiff  Is  a  corporation  duly 
organlised  and  created  under  the  laws  of  the 
state  of  Iowa.  It  does  not  even  appear  that 
the  alleged  cause  of  action  grew  out  of  any 
business  transacted  In  this  state  at  any  time. 
The  act  does  not  apply  to  a  corporation  which 
has  not  transacted  business  In  this  state,  and 
does  not  intend  to,  or  to  a  corporation  that  is 
simply  attempting  to  collect  in  omr  courts  the 
obligation  of  one  of  onr  citizens.  The  consti- 
tutional right  of  such  a  corporation  to  sue  In 
our  courts  without  complying  with  the  terms 
of  chapter  68  Is  plain.  Again,  It  Is  beyond 
doubt  that  the  sonewhat  onerous  provisions  of 
section  S  were  never  Intended  to  apply  to  for- 
eign corporations  whose  only  business  here 
was  to  enforce  the  collection  of  claims  against 
residents  of  this  state. 


For  the  reasons  stated  in  the  concluding 
paragraphs  of  Topping  v.  Clay,  supra,  which 
exist  here  also,  no  statutory  costs  will  be  al- 
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BBAAFIAT      MINNEAPOLIS  A  NORTH- 
ERN BLBVATOB  CO. 
(Supreme  Conrt  of  Minnesota.    Oct.  80,  1903.) 

INJURT   TO    BlHPLOTtt-CONTRIBUTORT  NBO- 
UOBNOB. 

1.  BeH,  in  a  personal  Injtu?  action  brooght 
bj  an  administratrix,  that  from  the  testtmony 
it  eonclufiiveir  appeared  that  the  deceased  was 
guilty  of  eross  contributory  negligence,  which 
would  preclude  a  recovery. 

(Syllabus  by  the  Court) 

Appeal  from  District  Courts  day  Connty; 
I*  L.  Baxter,  Judge. 

Action  by  Ererine  Braaflat.  administratrix 
of  Nels  Braaflat,  against  the  Minneapolis  A 
Northern  Elevator  Company.  Verdict  for  de- 
fendant From  an  order  denyli^  a  new  trial, 
plaintiff  appeals.  Affirmed. 

H.  Bteenerson  and  Ohas.  Lorlng,  for  appel- 
lant  John  W.  Mason,  for  respondent 

COLLINS,  J.  Action  by  an  administratrix 
to  recover  for  injuries  received  by  ber  bus- 
band  while  in  defendant's  employ,  which 
resulted  in  bis  death.  Tbe  deceased  had  bad 
some  eigbt  years'  experience  in  and  about 
grain  elevators  constructed  similar  to  the 
one  In  which  be  was  Injured,  and  for  three 
years  before  tbe  accident  he  bad  been  tbe 
manager  and  In  chai^  of  this  particular 
structure,  which  was  of  small  size  and  ca- 
pacity. A  bare  statement  of  tbe  facts  seems 
to  be  all  that  is  necessary  In  order  to  sus- 
tain the  ruling  of  tbe  court  below,  whereby 
a  verdict  was  ordered  for  the  defendant 
The  office,  which  was  also  the  engine  room 
—a  small  gasoline  engine  being  used  therein 
—was  on  what  was  called  the  '^working  floor" 
of  this  building.  Grain  was  received  from 
wagons  on  the  outside  into  a  hopper,  and 
from  thence  it  ran  down  into  tbe  bottom 
of  a  pit  It  was  then  carried  upward  to  tbe 
working  floor  by  means  of  cups  attached  to 
a  belt  which  ran  tlirougb  what  is  termed  a 
"boot"  At  the  lower  end  of  tbe  boot  tbe 
belt  turned  on  a  pulley  attached  to  and  set 
In  motion  by  a  shaft  One  end  of  this  shaft 
extended  Into  tbe  pit  some  16  inches  beyond 
Its  bearings,  and  on  this  end,  close  to  tbe 
bearings,  was  a  collar  fastened  with  a  set- 
screw  to  keep  the  shaft  in  place.  The  set- 
screw  protruded  from  one-balf  to  three-quar- 
ters of  an  inch  above  the  collar,  and  It  was 
five-eighths  of  an  inch  in  diameter.  Tbe  pit 
was  something  over  8  feet  long,  6  feet 
wide,  and  about  3  or  4  feet  deep.  When 
the  cup  belt  was  in  operation  the  grain 
would  frequently  accumulate  at  the  bottom 
of  this  pit,  and  then  clog  up  and  stop  the 
moving  belt  so  that  tbe  grain  bad  to  be  clean- 
ed away  and  tbe  motion  regulated,  usiuilly 
several  times  each  day.  The  method  of  do- 
ing this  seems  to  have  been  for  the  deceased, 
or  one  of  his  Butrardinates,  to  get  over  into  the 
pit,  where  be  would  have  to  occupy  a  space 
not  more  than  24  inches  square,  on  one  side 
or  the  other  of  the  shaft   To  put  the  cups 


in  motion,  he  would  tben  have  to  stoop  in 
this  limited  space  and  push  away  tbe  clog- 
ged grain  by  reaching  around  and  under  tbe 
shaft.  Tbe  danger  in  attempting  this  with 
the  shaft  In  motion,  running,  as  it  nanally 
did,  50  revolutions  to  tbe  minute,  seems  to 
be  perfectly  apparent;  and  it  Is  almost  in- 
credible that  a  man  possessed  of  ordlnaiy 
intelligence  would  either  undertake  to  get 
Into  tbe  pit  or  to  move  tbe  grain  while  tbe 
shaft  was  in  motion.  Two  methods  had 
been  provided  for  stopping  tbe  nuicbinery, 
both  available  from  the  office:  First  by 
throwing  a  switch  which  would  immediately 
stop  the  engine;  and,  second,  by  moviug  a 
lever  which  instantly  shifted  tbe  belt  from 
a  flxed  to  a  loose  pulley,  both  bein^  located 
on  tbe  shaft  On  the  day  of  the  accident 
the  grain  became  clogged  In  tbe  pit  and  de- 
ceased  went  to  the  lower  floor  for  tbe  pur- 
pose of  setting  the  cup  belt  in  motion.  The 
shaft  was  revolving  at  tbe  speed  before  men- 
tioned, and,  without  stopping  It  he  got  over 
into  tbe  pit  and  stooped  to  clean  avray  tbe 
grain.  His  clothing  was  Immediately  canght 
and  be  was  whirled  violently  aronnd  th? 
shaft,  and  so  badly  Injured  that  he  died 
within  a  few  hours. 

Counsel  for  defendant  Insists  that  If  the 
clothing  of  tbe  deceased  was  caught  upon 
the  sliaft  and  not  by  the  setscrew,  no  re- 
covery could  be  had,  because  he  well  knev 
and  assumed  a  very  obvious  risk  when  be 
stepped  into  the  pit,  in  close  proximity  lo 
tbe  shaft  the  motion  of  which  he  made  no 
effort  to  stop,  and  also  Insists  that  there  was 
no  testimony  tending  to  show  that  the  clotti- 
Ing  was  caught  by  tbe  setscrew,  and  there- 
fore defendant's  negligence  cannot  be  predi- 
cated upon  Its  failure  to  cover  the  bead  of 
this  screw.  We  need  not  discuss  either 
tion.  As  to  everybody  except  an  employ^ 
who  might  get  Into  the  very  small  sp&ce  we 
have  mentioned,  this  setscrew  and  the  shaft 
were  covered  and  protected,  so  that  the  stat 
ute  was  fully  complied  with  as  to  them. 
With  easy  means  provided  for  shntting  oir 
tbe  motion,  no  one  would  anticipate  an  at- 
tempt to  relieve  tbe  belt  cup  while  ttie  shaft 
was  revolving.  When  the  deceased,  a  man 
of  skill,  experience,  and  Intelligence;  went 
into  the  pit  without  stopping  the  machinery, 
and  in  absolute  disregard  of  his  persona! 
safety,  be  was  guilty  of  contributory  negli- 
gence of  the  rankest  kind,  which  forbids  a 
recovery  by  the  plaintiff. 

Counsel  makes  some  claim  that  there  was 
testimony  tending  to  show  that  this  method 
of  cleaning  out  the  pit  was  customaiy  In 
this  and  other  elevators.  It  may  have  bees 
customary,  but  it  was  culpable  n^Ugrace^ 
and  custom  will  not  excuse  the  performance 
of  any  act  negligent  in  itself.  Larson  v. 
Ring,  43  Minn.  88.  44  N.  W.  lOTR  See,  also. 
Wherry  v.  Railway  Co.,  64  Minn.  41B.  67  N. 
W.  223. 

Order  of  the  co^  bf^r(^^f^^ 


GITY  OF  BUFSBIOS  T.  HUMTSB. 

(Supreme  Conrt  of  WlMonslii.   Oct  20,  19M.) 

TAXATION-SCHOOL  PURPOSES-TOWNS-ZJirT 
BT  OOUNTT  BOABD. 

1.  Under  Rev.  St.  1898,  {  4971,  providing  tbat 
the  word  "town"  may  be  conatraed  to  mclude 
cities  or  districts,  a&lesa  each  coostruction  be 
repagnant  to  an  act  specltilly  relatfcs  to'  the 
same,  the  word  "town,"  Id  section  1074,  aatbor- 
isiiif  the  connty  board  to  determine  the  amount 
to  be  raised  hy  tax  in  each  town  for  the  sup- 
port of  the  common  Bchoola  therein,  means  tax- 
ing district,  whether  town,  city,  or  village;  sach 
construction  not  causing  repugnancy,  but  being 
necessary  for  harmony,  when  all  the  provisions 
of  law  on  the  subject  are  considered. 

2.  The  county  board  having  no  authority  to 
levy  school  taxes  for  the  nse  of  the  connty, 
bnt  only  for  the  use  of  the  taxing  district,  mis- 
description of  it  in  the  warrant  as  a  county 
school  tax  will  not  afFect  the  nature  of  the  tax. 

3.  A  resolution  of  a  county  board  levying  tax- 
es on  the  taxable  property  of  the  county,  the 
taxes  to  be  apportioned  between  its  various  tax- 
ing districts,  and  also  containing  a  direction  as 
to  each  such  taxing  district,  to  raise  a  specified 
Bum  for  school  purposes  therein,  the  amount  of 
the  county  tax  to  be  apportioned  to  each  district, 
and  the  amount  of  school  taxes  directed  to  be 
raised  therein  to  be  certified  to  the  clerk  there- 
of, and  placed  in  the  tax  roll  for  collection,  is  a 
levy  of  taxes  as  to  the  school  tax  as  well  as  the 
county  tax ;  Rev.  St.  1898,  H  1074.  1076,  1070, 
leaving  nothing  further  to  be  done  except  the 
performance  of  purely  ministerial  duties. 

4.  The  tax  whibh  under  Rev.  8t.  1898,  |  1074, 
the  county  board  directs  to  be  raised  in  each  tax- 
ing  district  for  school  purposes  therein,  is  not 
to  be  paid  to  the  count?  treasurer,  though  sec- 
ticD  1076  directs  it  to  be  charged  to  the  district, 
as  ai^ears  from  lectiona  1080,  1081,  and  1116, 
relative  to  the  bond  to  be  given  by  the  treas- 
urer of  the  district,  and  what  will  discharge  it, 
end  the  direction  as  to  payments  in  the  war- 
rant to  be  delivered  to  the  district  treasurer. 

5.  Rev.  St  1898,  1  554,  providing  tiiat  the 
■tate  superintendent,  in  apportioning  the  state 
school  fund,  shall  withhold  tbat  portion  which 
would  otherwise  go  to  any  particular  subdivi- 
sion' of  the  state,  if  it  has  failed  to  raise  by  tax 
a  sdieol  fond  aa  determined  by  the  county  board 
In  pursuance  of  section  1074,  does  not  show 
tbat  the  power  to  levy  the  school  tax  fOr  the 
district  is  in  the  district,  and  not  In  the  county 
board. 

6.  Under  Laws  1891.  p.  824,  c.  124,  (  111. 
providing  that  the  city  treasurer  shall,  after  the 

f)a7meDt  of  the  state  taxes,  set  aside  all  sums 
evied  for  school  purposes,  he  must  set  aside  the 
amount  levied  by  the  county  board  for  school 
purposes  in  the  dty,  thot^  all  such  scho<^  tax 
is  not  collected. 

Appeal  from  Circuit  Court,  Douglas  Coun- 
ty: A.  J.  Vinje,  Judge. 

Mandamus,  on  relation  of  the  board  of  edu- 
cation of  the  city  of  Superior,  against  R.  L. 
Hunter,  city  treasurer.  Demurrer  to  the  pe- 
tition was  snstalned,  and  relators  appeaL 
Reversed. 

MandamuB  action  to  compel  the  treasurer 
of  the  city  of  Superior,  Douglas  county.  Wis., 
to  set  aside,  for  the  use  of  the  board  of  edu- 
cation of  such  city,  of  the  moneys  in  his 
hands,  a  certain  sum  on  account  of  the  coun- 
ty levy  of  taxes  for  school  purposes  for  1902. 

The  material  foots  are  these:  The  board 
of  education  of  the  <Atj  at  Superior,  under 


requisite  lunas  lor  scDOOi  purposes,  xne 
board  exercised  its  power  In  tbat  regard  for 
the  year  1902,  The  county  board  of  super- 
visors snbsequently  levied.  In  fdrm,  a  county 
school  tax  of  $17,025.81  upon  the  taxable 
property  of  the  city  of  Superior,  to  be  placed 
in  the  tax  roll  of  1902  for  collection.  Buch 
levy  was  duly  certified  to  the  city  clerk  ot 
such  city  as  a  county  tax,  with  other  such 
taxes.  It  was  so  extended  upon  the  tax  roll 
of  the  city  for  1902.  The  total  of  county  tax- 
es vras  $102,999.31.  The  warrant  attached 
to  the  roll,  to  specifying  the  moneys  to  be 
paid  to  the  county  treasurer  for  county  pur- 
poses. Included  therein  the  county  school  tax 
levy  of  $17,025.91.  The  amount  of  the  de- 
linquent return  and  the  county  orders  taken 
in  by  the  city  treasurer  in  payment  of  taxes 
of  1902  was  $107,661.78.  The  sum  actoally 
collected  upon  the  county  school  tax  levy 
was  $14,625.25.  That  sum  the  treasurer  set 
aside  out  of  the  total  moneys  collected  by 
him  for  the  nse  of  the  school,  board.  The 
board  demanded  that  he  so  set  aside  the 
balance  necessary  to  malie  up  a  sum  equal 
to  tbe  county  school  tax  levy.  He  refused 
to  do  so,  claiming  that  In  no  event  could  he 
he  required  to  so  set  aside  money  out  of  a 
county  levy  for  school  purposes  in  excess  of 
^e  amount  actually  realised  by  him  there- 
from. 

Upon  a  verified  petition  on  behalf  of  the 
board  of  education,  setting  forth  such  focts 
and  others  not  necessary  to  mention,  an  alter- 
native writ  of  mandamus  was  sued  out,  re- 
quiring the  dty  treasurer  to  do  the  act  he 
had  refused  to  perform  as  afwesald,  or  show 
cause  why  to  the  contrary.  He  demurred  to 
the  sufficiency  of  tbe  petition.  The  demurrer 
was  sustained  and  the  relators  appealed. 

Oeo.  B.  Hudnall,  for  app^lants.   Thos.  E. 

Lyons,  for  respondent 

MARSHALL.  J.  (after  stating  the  facts). 
The  main  question  submitted  for  decision  is 
this:  Was  the  $17,025.91,  extended  upon  the 
tax  roll  as  a  county  school  tax,  a  legal  city 
school  tax.  to  be  treated  as  other  such  taxes? 
That  depends  upon  a  construction  of  sections 
1074,  1076.  1079,  Rev.  St.  1898.  Respondent 
suggests  at  the  outset  that  the  first  section, 
which  creates  the  power  of  the  county  board 
to  levy  school  .taxes.  If  any  exists,  applies 
only  to  towns.  True,  the  term  "town"  only 
Is  nsed.  But,  viewing  tbe  entire  scheme  of 
the  statutes  In  relation  to  tbe  treatment  of 
school  taxes  by  county  boards.  It  seems  quite 
clear  ttiat  such  term  was  used  In  the  broad 
sense  of  taxing  district,  whether  town,  dty 
or  village,  and  that  It  should  be  so  con- 
strued under  subdivision  17,  {  4971,  Rev.  St 
1898,  providing  that  the  word  "town,"  whei^ 
ever  used  In  the  statutes,  "may  be  construed 
to  include  all  cities,  wards  or  districts  unless 
such  construction  would  be  repugnant  to  tbe 
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proTlBlDiu  of  any  act  Bpectally  relatinK  to  tiw 
same"  Wben  all  tbe  proTlri(niM  of  lav  bear- 
ing on  Uie  inbiect  are  taken  togeOier,  not 
only  does  It  appear  that  tbere  Is  no  repng- 
nancy  therein  to  nich  a  conBtmctlon,  but  it 
appears  that  ^no  other  otmstruction  can  be 
adopted  wittaont  sacrificing  harmony.  We 
will  quote  tbe  vital  part  of  eadi  at  such 
provtBlons: 

"Bach  town  and  dty  shall  be  required  to 
raise  by  tax,  annually,  for  the  support  of 
common  schools  ther^,  a  sum  not  less  than 
one-half  the  amount  recelnd  1^  such  town 
or  dty  respectlTely  txnt  school  purposes  from 
tbe  Income  of  tbe  school  fund.*'  Section  4, 
art  10;  Const 

"Provlalon  shall  be  made  by  law  for  tbe 
distribution  of  tbe  income  of  the  school  fund 
among  the  sereral  towns  and  dttos  of  tbe 
state  for  the  support  of  common  schools 
tberdn,  •  •  •  and  no  spproprlatlMi  shall 
be  made  from  the  scbod  fund  to  any  dty 
or  town  for  the  year  to  which  said  dty  or 
town  shall  faU  to  raise  such  tox.*'  Section 
art  10,  Const 

'^be  school  fund  tocome  •  •  •  shall 
be  apportioned  by  the  State  Snpertotwident 
between  tbe  tenth  and  fifteenth  days  ot  De- 
cember to  each  year.  Such  apportionment 
shall  be  made  among  tbe  several  counties, 
towns,  villages  and  dtles  according  to  tbe 
number  of  children  In  each  over  tbe  age  of 
tour  and  under  the  age  of  twenty  years,  as 
shown  by  the  reports  made  to  the  state  su- 
perintendent for  tbe  year  preceding,  ending 
June  80.  Whenever  any  town,  village  or  dty 
stuill  fall  to  any  year  to  raise  by  tax,  for 
the  support  of  common  schools  thereto,  a 
sum  equal  to  tbe  amonnt  of  Ito  share  of  such 
school  fund  and  other  income  as  determined 
by  the  county  board  to  pursuance  of  section 
1074,  the  amount  of  the  apportionment  to 
such  town,  village  or  dty  for  that  year  shall 
be  withheld  from  the  next'  succeeding  ap- 
portIonm«it  unless,"  ete.  Section  tSS^  Rev. 
St  ISOS. 

"The  county  board  shall  •  •  •  detep- 
mine  by  resotntlon  the  amount  of  tax  to  be 
levied  to  their  county  for  county  purposes 
tor  the  year,  and  also  the  amount  to  be  rais- 
ed by  tax  in  each  town  for  the  support  of 
common  schools  thereto  for  toe  ensuing  year, 
which  shall  not  In  any  town  be  less  than 
the  amonnt  apportioned  to  such  town  In 
the  last  apportionment  of  toe  tocome  of  the 
school  fund,"  etc.  Section  1074.  Rev.  St 
1808. 

"The  county  clerk  shall  apportion  toe 
county  tax  •  *  •  among  the  several  towns, 
cities  and  snch  vlIlageB  as  aforesaid  tbei'eto; 
•  •  •  and  shall  carry  out  to  tbe  record 
book  aforesaid,  opposite  to  the  name  of  eucb 
In  separate  columns,  toe  amount  of  state 
taxes  and  charges  and  tbe  amount  of  county 
taxes  HO  apportioned  thereto,  and  also  toe 
amount  to  be  raised  as  aforesaid  for  the  sup- 
port of  common  schools  therein;  •  •  • 
and  wlthto  ten  days  after  toe  assessment  of 


valves  by  the  county  board  be  abtll  certlty 
to  tbe  deik  of,  and  charge  to,  each  town, 
dty  and  such  village  tbe  amount  of  each  and 
all  such  taxes  so  ai^rtlcHWd  to  and  levied 
upon  toe  same."   Section  1078,  Rev.  St  ISOS. 

"Upon  the  receipt  of  tbe  certificate  ot  ap- 
portlonment  from  toe  county  dofe  said,  town 
clerk  shall,  upon  a  uniform  percentage,  cal- 
culate and  carry  out  to  one  item  oppoaXtB  to 
eadi  valuation  to  aald  tax  roll  tbe  amonnt 
required  to  be  raised  upon  such  valuation  Id 
ruiUze  to  bis  town  the  wbole  amonnt  eC 
state,  county,  school  and  otbw  tsxes  ma  eerth 
fled."  etc.  Section  1070,  Rev.  St  ISOa 

Tbus  It  will  be  seen  that  toe  eonstltiiUonal 
plan  was  to  impose  on  eacb  subdivision  «f 
the  state  acting  directly  to  toe  colleetlon  of 
tans,  wbetoer  town,  dty  or  villageh  the  duty 
to  raise  eacb  year,  for  school  purpoaesk  an 
amonnt  at  least  equal  to  toe  public  money  re- 
ceived from  tbe  state  tor  such  year.  Tbe 
word  "dty"  Is  used  wltb  tbe  same  alg- 
ntficance  to  toe  Constitotlon  as  toe  word 
"town."  Tbe  same  Is  true  of  sectloii  551 
which  rdates  to  toe  duty  of  the  State  Su- 
perintendent of  Schoola.  While  tbe  section 
relating  to  the  power  of  toe  county  boaid 
to  oT&ee  toe  raising  of  school  taxes  uses  only 
the  word  "town,"  It  Is  followed  by  tbe  sec- 
tion covering  toe  subject  of  tbe  certificntion 
of  the  actlMi  of  the  county  board  to  the  tax- 
tog  districts,  nstog  toe  words  **town,"  -dty." 
and  "villages,"  referring  back,  dearly,  to  the 
same  taxing  dlstricte  that  are  covered  hy  tbe 
word  "town"  In  section  1074.  Section  10T&, 
providing  what  shall  be  done  pnrenant  to 
the  county  clerk'a  certificate  moittoned  to 
section  1076,  says:  "said  town  deric  shall." 
ete.  It  Is  obvious,  however,  tbat  toe  t^er- 
ence  was  Intended  to  todnde  every  clerk  to 
whom  a  cwtlflcato  la  required  to  be  sent: 
tbat  is,  to  toe  de^  of  villages  and  dttes  aa 
well  as  of  towiu. 

It  seems  to  follow  clearly  from  toe  tbce* 
going  that  the  county  board  had  authority 
to  determine  by  resolution  an  amount  resttag 
on  ita  mandate  alone,  to  be  raised  to  tbe 
dty  of  Superior  for  1902,  (br  toe  support  of 
commim  schools  toereto  for  toe  ensoingr  year. 
The  authority  was,  not  to  impose  upon  tbe 
dty  a  tax  tor  county  purposes,  but  a  tax 
for  dty  purposes.  If  the  tax  were  deemed 
to  have  been  levied  as  a  county  tax,  and  to 
have  that  character,  we  should  be  compelled 
to  bold,  as  to  State  ex  rd.  Sdiod  IMrectors 
V.  Ndson,  lOB  Wis.  Ill,  80  N.  W.  1106.  that 
it  was  wltoout  authority  of  law,  all  pay- 
menta  toereof  men  donations,  and  the  dedc 
not  bound  to  credit  to  toe  board  of  educatfon 
any  sum  of  mon^  to  excess  of  what  be 
racelved.  The  facte  of  that  case  wwe  these: 
A  sum  ordered  to  be  raised  nnd«  section 
1074  was  extended  upon  toe  tax  roll  of  the 
taxing  district  as  a  county  school  tax  and 
was  treated  as  a  tax  for  county  purposes,  a 
part  bdng  collected  and  tomed  over  to  tbe 
county  treasurer.  Tbe  quei^lon  raised  upon 
such  facta  was  w^(^j^  ^4i?@i@o4e^«d 
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OTer  was  countj  money  and  properly  In 
the  cnstody  of  the  conn^  treasnrer,  or  wbetb- 
er  the  proper  cuatodlan  <tf  tbe  fond  was  the 
treasurer  of  the  taxing  district  for  tiie  bene* 
fit  of  tbe  schools  tber^.  Deciding  tiiose 
ptf^osltionB  the  court,  spea:klng  Mr.  Jus- 
tice Dodge,  said  In  substance  this: 

Tbe  whole  Izansaction,  strictly  speafclng, 
was  Toid.  Tbe  taxpayers,  however,  are  not 
in  a  position  to  reclaim  tbe  mon^  rtdnntarlly 
paid.  We  may  look  upon  it  as  a  donation 
and  conildMr  which  Is  the  donee  corporation. 
The  county  board  had  no  authority  to  levy 
any  school  taxes  for  tbe  use  of  tbe  county. 
It  bad  both  tbe  poww  and  t3ie  duty  to  Indnde 
In  Its  resolution  levying  county  taxes^  and  In 
the  certification  ttiereof  to  the  town  clerk,  a 
direction  to  raise  a  certain  amount  of  school 
taxes  for  the  use  of  the  school  district  cor^ 
poration.  The  misdescription  of  tbe  Item 
as  a  county  school  tax  was  a  mere  mistake^ 
The  act  in  foct  done  was  a  direction  au- 
thorized by  statute.  The  subsequent  acts 
In  relation  to  the  tax  must  be  deemed  to 
have  occurred  in  executing  that  direction. 
There  was  the  extension  upon  tbe  tax  roll 
and  collection  of  tbe  amount  directed  for 
the  purpose  prescribed  by  law^tbe  use  of  j 
the  school  district  The  mistakes  wblcb  I 
thereafter  occurred,  of  carrying  tbe  money 
collected  Into  the  funds  of  the  county,  did 
not  cliange  the  ownership  thereof.  There- 
fore, such  fund  remains  the  property  of  tbe 
school  district- and  should  be  in  the  custody  ^ 
of  the  town  treasurer  for  its  use. 

Certainly,  that  leaves  very  little  to  be  said  , 
as  to  the  nature  of  the  tax  in  question.   It  : 
would  be  a  play  upon  words,  it  seems,  to  hold  | 
that  a  resolution  of  a  county  board,  levying 
taxes  upon  the  taxable  property  of  a  county, 
the  taxes  to  be  apportioned  between  the  va- 
rious taxing  districts  thereof,  and  also  con- 
taining a  direction,  as  to  each  such  taxing 
district,  to  raise  a  specified  sum  of  money 
for  school  purposes  therein,  the  amount  of 
the  county  tax  to  be  apportioned  to  each 
district  and  tbe  amount  of  school  taxes  di 
rected  to  be  raised  therein  to  he  certified  to  ! 
tbe  clerk  thereof  and  placed  In  the  tax  roll  I 
for  collection.  Is  not  a  levy  of  taxes  as  lo 
the  school  tax  as  well  as  the  county  tax. 
The  word  "levy"  does  not  occur  in  section 
1074  as  to  county  taxes,  nor  as  to  school 
taxes.   The  power  to  determine  the  total 
amount  of  taxes  to  be  raised  for  county  pur- 
poses, in  connection  with  the  ministerial  duty 
of  the  clerk  to  apportion  the  same  among 
tbe  various  taxing  districts  of  the  county  : 
upon  a  basis  predetermined  by  the  board.  Is  j 
In  legal  effect  a  direction  to  each  such  tax-  ; 
ing  district  to  raise  by  taxation  for  the  use 
of  tbe  county  its  proportional  part;  yet  no 
one  would  venture  to  say  that  such  action 
does  not  constitute  a  levy  of  taxes.  Ob- 
viously, under  the  statute,  the  county  board 
directs  the  raising.  In  each  taxing  district 
in  the  county,  of  a  specified  sum  for  county 
purposes,  and  a  farther  q>eciaed  fund  for 


school  purposes  in  suiA  district,  tbe  1^1 
effect  in  one  case,  as  well  as  In  the  other, 
tieing  to  levy  a  tax. 

Tbe  scheme  of  the  statutes  seems  to  be 
plainly  as  Indicated.  Three  steps  are  render- 
ed essential  to  charge  the  taxable  prcverty 
in  a  taxing  dlstrtct  with  the  county  school 
tax.  They  show  unmistakably  that  the  sum 
directed  to  be  raised  In  the  district  by  the 
board  must,  by  force  of  its  mandate,  wbm 
duly  evidenced  to  the  clei4e  of  the  district, 
regardless  of  any  other  levy  of  school  taxes, 
be  spread  upon  the  tax  rolL  First  the  coun- 
ty board  must  **detramlne  by  resolution  tiie 
amount  of  tax  to  be  levied  In  tb^r  county 
for  county  purposes  for  the  year,  and  also 
the  amount  to  be  raised  by  tax  In  each" 
taxing  district  "for  the  support  of  commmi 
schools  tiberein  for  the  ensuing  year."  Sec- 
tion 1074.  Second,  flie  county  cleA  Is  tb> 
quired  to  carry  out  In  a  book,  opposite  to  tha 
name  of  each  taxing  district  In  his  county, 
'*the  amotlnt  of  state  toxes  and  charges  and 
the  amount  of  county  taxes  so  apportioned 
thereto,  and  also  the  amount  to  be  raised 
as  aforesaid  for  the  support  of  common 
schools  therein";  and  certify  the  same  to 
the  clerk  of  each  such  ^strict  and  to  charge 
to  such  district  "the  amount  of  each  and  all 
such  taxes  so  apportioned  to  and  levied  upon 
the  same."  Section  1076.  Third,  upon  re- 
ceipt by  tbe  derk  of  any  taxtog  district  of 
the  county  clerk's  certlflcate  made  as  afore- 
said, he  is  required  to  "carry  out  In  one  item 
opposite  to  each  valuation  Ip  said  tax  roll 
the  amount  required  to  be  raised  upon  such 
valuation  to  realize  in  his  town  the  whole 
amount  of  state,  county,  school  and  other 
taxes  so  certified."   Section  1070. 

The  law  contemplates  that  tbe  county 
board  shall  exercise  legislative  authority  to 
levy  tbe  tax.  It  leaves  nothing  to  be  done 
thereafter  to  raise  the  amount  of  the  levy 
except  tbe  performance  of  purely  ministerial 
duties.  The  tax,  as  to  each  taxing  district 
though  levied  by  the  county  board,  is  a  town, 
city  or  village  tax,  as  the  case  may  be,  not 
to  be  accounted  for  to  the  county  treasurer. 
That  is  evident  notwithstanding  tbe  language 
of  section  1076,  that  the  coun^  school  tax 
certified  to  any  taxing  district  shall  be  char- 
ged to  such  district  the  same  as  county  and 
state  taxes  so  certified.  Tbe  school  tax  does 
not  concern  tbe  county  at  all,  as  it  is  raised 
in  the  taxing  district  for  the  benefit  of  the 
schools  therein.  That  such  Is  tbe  legl^tlve 
Idea  is  evidenced  by  sections  1080,  1081  and 
1110.  The  first  section  requires  the  treasurer 
of  the  taxing  district  before  the  time  for  tbe 
delivery  of  tbe  tax  roll  to  him,  to  give  a 
bond  to  tbe  county  treasurer  in  double  the 
amount  of  the  state  and  county  taxes  appor- 
tioned to  his  district  It  will  be  noted  that 
no  obligation  to  account  to  the  county  treas- 
urer for  school  toxes  ordered  to  be  raised  Is 
recoiled;  that  only  such  taxes  are  reqog- 
nized  as  are  required  to  bc^pportloucd  be- 
tween the  Tarlou?)igtffi5^(sii®©Mjte  ths 
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county  by  the  county  clerk.  Section  1081  pro- 
vides for  the  form  of  the  warrant  to  be  at- 
tached to  the  tax  roll  and  delivered  to  the 
treasurer  of  the  taxing  district  Such  form 
Is  to  the  etCect  tbat  the  treasurer  of  such  dis- 
trict Bhall  account  to  the  county  treasure 
for  state  taxes  and  taxes  levied  for  county 
purposes.  Obviously,  that  does  not  include 
a  school  tax  levied  upon  the  taxing  districts 
for  the  benefit  of  the  schools  tbereln.  Sec- 
tion 1116  provides  tbat  the  bond  given  by  the 
treasurer  of  the  taxing  district  to  the  county 
treasurer  before  receiving  the  tax  roll,  shall 
be  discharged  upon  his  accounting  to  the 
county  treasurer  for  the  fall  amount  of  the 
state  taxes  and  the  full  amount  of  county 
taxes.  The  words  "full  amount  of  county 
taxes"  obviously  refer  to  the  words  "county 
taxes"  In  section  1080  which,  as  before  indi- 
cated, excludes  school  taxes. 

It  has  been  suggested  that  section  654,  In 
that  it  provides  that  the  state  superintendent, 
in  apportioning  the  state  school  fund  for  any 
year  shall  withhold  that  portion  which  would 
otherwise  go  to  any  particular  subdivision  of 
the  state  if  such  subdivision  shall  have  failed 
the  previous  year  to  raise  by  tax  a  school 
fund,  "as  determined  by  the  county  board  in 
pursuance  of  section  1074,"  indicates  a  legis- 
lative purpose  to  treat  the  determination  of 
the  county  board  under  such  section  as  the 
mere  creation  of  a  condition  precedent,  to 
be  satisfied  by  the  power  to  levy  taxes  lodged 
la  the  taxing  districts.  Since  the  execution 
of  the  mandatory  requirements  of  sections 
1074,  1076  and  1079,  If  the  taxes  spread  upon 
tbe  tax  roll  as  to  any  taxing  district  are  col- 
lected, must  necessarily  result  In  raising  the 
taxes  as  to  such  district  essential  to  Its 
right  to  participate  in  the  distribution  of  the 
state  school  fund,  it  seems  tbat  the  purpose 
of  section  654  is  to  enforce  the  performance 
of  such  mandatory  duties,  and  to  secure  the 
actual  placing  of  a  sum  of  money  to  the  cred- 
it of  the  school  board  In  the  taxing  district 
equal  to  its  proper  portion  of  the  state  school 
fund  upon  the  peril  of  such  portion  being 
withheld.  It  will  be  noted  that  tbe  section 
deals  with  the  necessity  of  having  a  fund 
actually  available  as  a  condition  precedent  to 
participation  In  the  benefits  of  tbe  state 
scbool  fund.  In  harmony  with  section  6,  art 
10,  of  tbe  Constitution.  That  Is  the  consti- 
tutional and  legislative  plan  as  well.  The 
condition  precedent  of  tbe  Constitution,  and 
of  section  654,  does  not  stop  with  tbe  mere 
levy  of  tbe  school  tax  and  extension  of  It 
upon  tbe  tax  roll,  it  Includes  its  collection 
or  the  fund  being  otherwise  supplied.  Tbat 
is  made  unmistakable  by  the  language  of  sec- 
tion 554  to  the  effect  that  any  deficiency  in 
the  tax  necessary  to  produce  the  fund  or- 
dered to  be  raised  by  the  county  board  In  any 
taxing  district  for  the  benefit  of  the  schools 
tbereln,  may  be  supplied  by  transferring  the 
amount  of  the  deficit  to  the  credit  of  the 
school  fund,  from  the  general  funds  of  the 
district   Thus  every  taxing  district  Is  not 


only  required  to  place  upon  its  tax  toll  ftx 
collection  a  school  tax  designed  to  produce 
the  money  directed  to  be  raised  by  tbe  coanty 
board  for  the  benefit  of  the  schools  therein, 
but  Is  bound  to  see  tbat  the  levy  actoaJly 
yields  the  whole  amount  thereof,  either  by 
coUectloDB  or  by  transferring,  on  account  of 
uncollected  taxes,  money  from  the  general 
funds  of  the  district  That  is  tbe  only  way 
the  coDstitutional  requisite  to  the  right  to 
participate  in  the  distribution  of  the  state 
school  fund  can  be  fully  satisfied. 

The  result  of  what  we  have  said  Is  that  the 
$17,025.91,  ordered  by  tbe  county  board  of 
Douglas  county  to  be  raised  In  the  city  of  Su- 
perior for  the  benefit  of  tbe  schools  therein 
for  the  year  1902,  was  legally  extended  upon 
tbe  tax  roll  of  such  city  as  a  city  tax  levied 
by  county  authority,  not  for  the  county,  but 
for  the  city.  The  treatment  of  the  levy  in 
the  treasurer's  warrant  as  one  for  comity 
purposes,  by  including  It  In  the  amount  to 
be  accounted  for  to  the  county  treasurer,  did 
not  make  it  a  county  tax.  Its  character  was 
fixed  by  tbe  statute,  not  by  the  mistake  of 
tbe  dty  clerk  in  making  out  the  warrant  to 
the  city  treasurer,  or  any  other  mistake  In 
treating  the  taxes  as  levied  for  county  pur- 
poses. Being  a  levy  of  scbool  taxes  for  tbe 
city  of  Superior  there  can  be  no  reasonable 
controversy  as  to  the  right  of  the  relator  Ib 
respect  thereto.  Such  right  Is  plainly  fixed 
by  section  111  of  the  city  charter  (chapter 
124,  p.  S24,  Laws  1891),  which  provides  that 
tbe  dty  treasurer,  each  year,  after  payment 
of  the  state  taxes  for  such  year,  "shall  set 
aside  all  sums  of  money  levied  for  scbool 
purposes."  No  distinction  Is  there  made  be- 
tween taxes  voted  by  tbe  school  board  and 
taxes  directed  to  be  raised  by  the  county 
board.  That  supports  fully  the  position  of 
the  relator  and  appellant.  It  was  tbe  duty 
of  respondent,  at  the  time  of  the  Issuance  of 
the  alternative  writ  of  mandamus,  to  set 
aside,  out  of  the  money  in  his  bands  collected 
under  his  tax  warrant  of  1002,  for  the  use  of 
the  scbool  board,  a  sufficient  sum  to  make, 
with  the  amount  theretofore  set  aside,  the 
full  amount  directed  by  the  county  board  to 
be  raised  by  the  city  for  the  benefit  of  the 
schools  therein,  the  defldency  being  $2,400.66. 
The  order  appealed  from  must  therefore  be 
reversed  and  tbe  cause  remanded  with  direc- 
tions to  overrule  tbe  demurrer  and  for  fur- 
ther proceedings  in  accordance  with  this 
opinion. 

So  ordered. 


CLARK  T.  GLARE  et  at 
(Sspreme  Court  of  Michigan.    Oet  27,  1903.) 

PARTITION— BALB-DmSION  OF  PROGBEDS- 
CLAIM— MAINTENANCB  OP  PARENT. 
1.  On  division  of  proceeds  of  a  partition  sale, 
a  claim  by  one  party  for  the  expense  of  sup- 
porting the  mother  of  the  parties  was  oroperly 
disallowed,  where  ^the  STicl^iu^iShpffed  that 
claimant  malntaid^i^  Wy  bicWb^^^l^  an 
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sgreement  with  the  other  party  whereto,  ai 
compensatlOD  therefor,  he  had  the  use  of  the 
property;  and  this  although  the  ose  of  the  prop- 
erty belonged  to  the  mother,  and  not  to  auch 
other  party. 

Appeal  from  OirciUt  Court,  WaBhtenaw 
County,  in  Chancwy;  Edward  D.  Klnne, 
Judge. 

Suit  b7  Albert  M.  Clark:  against  Arthur  S. 
Clark  and  another.  From  a  decree  for  com- 
plaisant, defendants  appeal.  Affirmed. 

Frank  B.  Jones,  for  ai^ellanta  J.  W. 
Bcomett  and  A.  J.  Sawyer  &  Son,  for  app^- 

CARPSNTER,  J.  TblB  Is  a  salt  to  parti- 
tion a  house  and  lot,  which  complainant  and 
defendant,  who  are  brothers,  own  as  ten- 
ants In  common.  The  decree  of  the  lower 
coort  ordered  the  property  to  be  sold,  and  the 
proceeds  ot  sale  divided.  Defendant  claims 
«ompen8atl<m,  ont  of  these  proceeds,  for  the 
reasonable  worth  of  caring  for  and  main- 
taining for  many  years  the  aged,  mother  of 
complainant  and  himself.  The  trial  court 
disallowedt  said  claim,  and  the  correctness  of 
this  dedsUm  Is  the  sole  question  raised  by 
tbis  appeal. 

We  think  the  claim  was  iMXtpa-Iy  disallow- 
ed. Tte  testimony  clearly  proves,  as  found 
by  the  trial  Judge,  tint  defendant  maintained 
his  mother  under  an  agreement  with  com- 
plainant that  as  compensation  therefor,  he 
should  have  the  use  of  the  property  In  suit 
and  that  he  did  have  the  use  of  said  prop- 
erty. Nor  was  defendant's  agreement  any 
lees  effectual  because  the  consideration  which 
supported  it— the  use  of  the  property— belong- 
ed to  the  mother,  and  not  to  complainant 
Rorabacher  t.  Lee.  16  Mich.  168. 

The  decree  will  be  affirmed,  with  costs. 
Tbe  ether  justices  concurred. . 


BROWN  T.  RAPID  RT.  GO. 
(Snprems  Court  of  Michigan.    Oct.  27.  1906.) 

CARRIERS  OF  PASSBNOBRS  —  TICKE3T3  —  CON- 
TROVERSY BETWEEN  CONDUCTOR  AND 
PASSENGER— DtJTY  OP  PASSENGER. 

1.  As  between  the  condnctor  of  a  railway 
train  and  the  passenger,  it  is  incambent  on  the 
latter  to  produce  as  a  ticket  one  apparently 
good  on  Its  face,  or  pay  the  fare  in  cash,  and 
on  falling  so  to  do  he  may  be  ejected  from  the 
train  by  the  conductor.  ■ 

ErrOT  to  Circuit  Court,  Wayne  County; 
Flavins  L.  Brooke,  Judge. 

Action  by  Oarrle  Brown  against  the  Bapid 
Railway  Company.  Judgment  for  defend- 
ant and  plaintiff  brings  error.  Affirmed. 

nnk  &  O'Connor,  for  appellant  L.  S. 
Trowbridge,  Jr.  (Gray  &  Gray,  of  counsel), 
for  appellee. 

MONTGOMERY,  J.  This  case  is  a  com- 
panion case  to  ttiat  of  Samuel  J.  Brown  r. 

f  L  Sm  OaiTlMi,  ToL  9,  CSmt  Die  M  14tt.  ItfL 


I  Rapid  Railway  Company,  90  K.  W.  290. 
;  The  present  plalntiir  Is  the  wife  of  the  plaln- 
;  tiff  in  that  case,  and  -was  his  companion  on 
i  the  occasion  there  adverted  to^   It  appears 
i  In  this  case  without  dispute  that  the  plain- 
tiff's husband  purchased  for  her  a  coupon 
tidket  composed  of  elg^t  parts,  .the  eighth 
part  of  which  was  signed  by  the  general 
manager.  The  coupons  attached  thereto  con- 
'  talned  tiie  statement  "Void  If  detached  from 
;  signature  coupon."  Through  no  tanlt  of 
i  plaintiff  or  her  husband,  these  coupons  were 
taken  up  s^rately  1^  defendant's  conduct- 
cfn,  and,  through  an  error.  Instead  of  tak- 
ing up  one  of  the  coupons  attached,  one  of 
the  conductors  took  up  the  signature  coupon, 
\  leaving  in  the  hands  of  the  plaintiff  or  her 
;  husband  only  the  coupons  without  the  slgna- 
':  tnre.   These  detached  coupons  were  accepted 
.  by  vartons  conductors  until  the  second  con- 
dnctor on  the  return  trip,  a  Mr.  Gordon, 
:  objected  to  receiving  them.   The  circumstan- 
ces of  how  tlie  ticket  came  to  be  detached 
were  e:q»lalned  to  the  condnctor,  but  fba  con- 
'  ductor  assured  the  plaintiff  that  the  ticket 
'  was  no  good,  and  d»nanded  the  payment  ot 
;  tbe  fore,  and  upon  the  plaintiff's  husband  re- 
.  fusing  to  pay  the  fares  the  plaintiff  was 
I  removed  from  the  car  withont  the  use  ot  an; 
;  unnecessary  force.    The  recovery  of  the 
I  plaintlfl  was  limited  to  the  amount  paid  tat 
:  additional  fare.   Plaintlfl  brings  error, 
i     The  rule  of  law  in  this  state  has  been  eet- 
!  tied  from  the  decision  of  Frederick  v.  Rail- 
j  way  Company,  87  Mich.  S4%  26  Am.  B^  631, 
;  tiiat  as  between  tbe  conductor  of  a  railway 
,  train  and  the  passenger,  it  is  incnmb^t  upon 
j  tbe  passenger  to  produce  as  a  ticket  one 
;  which  is  apparently  good  upon  Its  fiice,  or 
pay  the  tare  In  cash,  and  that  falling  to  do 
this,  the  conductra  has  the  right  to  eject  the 
passengOT  from  the  car.  Any  other  rule 
would  result  In  unseemly  contests  between 
tbe  passenger  and  conductor,  and  would  put 
upon  the  conductor  the  burden  of  determin- 
ing at  his  peril,  by  facts  not  evidenced  by 
the  tidcet  produced,  whether  the  passepger 
was  entitled  to  a  ride.   This  determination 
i  was  reaffirmed  In  Mafaoney  v. -Railway  Com- 
!  pany,  93  Mich.  612,  58  N.  W.  798,  18  L.  B.  A. 
i  335,  32  Am.  St  Rep.  528;  HefFron  v.  Railway 
Company,  92  Mich.  406.  62  N.  W.  802.  10  L. 
B.  A.  345.  31  Am.  St  Rep.  601  (in  an  opinion 
\  by  Mr.  Justice  Morse,  where  the  case  of 
;  Hufford  V.  Bailroad  Company,  64  Mich.  631, 
■  31  N.  W.  544,  8  Am.  St  Bep.  859,  is  dlstln- 
;  gulshed  on  the  ground  that  in  the  Hufford 
I  Case  the  ticket  was  one  purporting  on  its 
I  tace  to  cover  the  distance  to  be  traveled  by 
!  Hufford).  This  case  was  again  distinguished 
In  tbe  case  of  Van  Dusan  v.  Railway  Com- 
pany, 97  Mich.  439,  56  N.  W.  848,  37  Am.  St 
B^.  364,  and  upon  tbe  same  identical  ground. 
The  rule  of  law  cannot  be  said  to  be  in  aoubt 
in  Michigan.  Tbe  cases  cited  from  other  Ju- 
risdictions do  not  support  tbe  broad  conten. 
tlon  necessaty  to  maintain  the  plaintiffs 
case.  Thecaseof^flg^dggflp^lijanla 


wuusei,  was  a  case  ]n  wnicn  it  was  bdowh 
that  the  railroad  company  had  provided  by 
Its  rules  that  a  paasenger  Bhould  not  be 
expelled  from  Its  trains  without  the  case  be- 
ing first  reported  and  passed  upon  by  its 
representative,  who  wonld  have  an  oppor- 
tunity to  get  infonnation  and  act  advisedly. 
No  such  fact  appears  In  the  present  case. 
We  are  not  only  content  with  the  Michigan 
rule,  but  It  is  abundantly  well  shown  by 
the  cases  cited  In  the  brief  of  defendant's 
counsel  that  this  rule  is  in  fall  accord  with 
the  holding  Id  other  states. 

The  Judgment  will  be  afflrmed,  with  costs. 
The  other  Justices  concurred. 


PBTEBSON  T.  MASK. 
(Snpreme  Gouit  of  Michigan.    Oct  2T,  1903.) 

LOST  CHILDREN— RKWARDS-SVIDENCE. 
1.  Testimony  that,  when  accosted  by  plaln- 
tifF,  a  boy  for  whom  defendant  had  offered  a 
reward,  as  lost,  was  going  in  the  opposite  direc- 
UoD  to  his  home;  that  be  asked  plaintiff  how 
far  he  was  from  a  certain  bridge,  which  was 
several  hundred  miles  distant;  and  that  plain- 
tiff Icept  possession  of  him  until  he  was  taken 
by  friends,  who  delivered  him  in  accordance 
with  the  conditions  of  the  reward — hel4  suffi- 
cient to  show  that  at  the  time  of  meeting  plain- 
tiff he  was  a  lost  bo7,  so  as  to  entitle  plaintiff 
to  the  reward. 

Error  to  Circnlt  Court,  Oogebic  County; 
Norman  W.  Haire,  Judge. 

Action  by  George  Peterson  ogidnst  Samnel 
L.  Mark.  Judgment  for  plaintiff,  and  defend- 
ant'brings  error.  Affirmed. 

Julius  J.  Patek,  tor  appellant.   Herb.  M. 

Norris,  for  appellee. 

CARPENTEK,  J.  One  Ben  Mullewitch,  a 
16  year  old  boy,  was  for  several  days  lost  In 
the  woods  of  the  Upper  Peninsula.  Defend- 
ant offered  a  reward  of  $150  "for  the  delivery 
of  tbe  boy."  Plaintiff,  claiming  that  he  was 
entitled  to  the  reward,  brought  this  suit,  and 
recovered  In  the  court  below.  Defendant 
seeks  to  reverse  the  Judgment  on  the  ground 
that  it  appeared  by  tbe  undisputed  testimony 
that  tbe  boy  was  not  lost  when  plaintiff  dis- 
covered him.  Three  witnesses,  namely,  the 
boy,  Ben  Mullewitch,  one  Mary  Mullesza,  and 
the  pliiintin'  himself  testify  on  this  subject. 
According  to  the  testimony  of  the  two  wit- 
nesses lii-st  named,  the  boy.  In  his  wanderings, 
after  striking  the  road  upon  wblch  he  waa 
traveling  when  he  met  plaintiff,  followed  it 
five  or  six  miles,  until  he  came  to  the  house 
of  Mary  Mullesza.  There  he  waa  given  bis 
breakfast  and  Informed  of  his  location.  He 
then  started  on  this  road  for  North  Bessemer, 
and  after  going  about  half  a  mile  he  met  the 
plaintiff.  We  should  infer  from  tbe  testimony 
of  tlifse  ivitiii'ssr^i  licit  rill'  ln.y  iir,  limr; 
knew  h\a  whereabouts,  und  was  on  his  way 
luuDpi  vltir  filO,  a;fiipr6£dfttiaD  pf  his  liKmtloD 


lose  <^an  a  umereni:  mterence  oeorawnnni 
the  testimony  of  the  plaintiff?  Plaintiff  (lroT« 
a  stage  between  Bessemer  and  North  Bese- 
mer.  He  testifies  that  on  the  17tli  of  Jnlj. 
1902,  while  waiting  for  the  arrival  of  the  tnis 
at  North  Bessemer,  he  left  his  stage,  ud  vail- 
ed a  short  dtetance  "down  the  road,  to  M 
the  boy.  I  found  bim  In  the  highway,  tm- 
Ing  towards  North  Bessemer.  He  was  pickb; 
berries.  •  •  •  Then  I  took  him  in  tlif 
stage.  •  ♦  •  We  stayed  there  and  talked 
a  few  minutes,  and  be  says,  'I  guess  I  will 
borne.'  •  •  *  I  Just  thought  to  mjalf 
which  way  he  wants  to  go,  and  he  got  onl  o! 
the  bus  and  walked  towarda  the  depd 
started  up  towards  Tbomaston.  *  *  *  I 
says,  'Come  back;  yon  are  going  tbe  wmsf 
way;'  and  I  got  him  back  into  the  atafe,  lad 
he  got  to  questioning  me  alxnit  a  bridge  Qui 
crossed  over  from  Canada  Into  tZiis  conntiT. 
He  asked  me  how  far  we  was  from  Hut 
bridge."  (We  may  take  Judicial  notice  tbai 
tbe  bridge  referred  to  was  at  Sault  St&  Mirte. 
several  hundred  miles  distant.)  Plaintltr  gin 
further  testimony  Indicating  that  he  kept  pof- 
sesslon  of  the  boy  until  he  was  tsken  by 
friends,  who  delivered  bim  In  accordance  wttli 
the  conditions  of  the  reward.  We  think  it 
may  be  Inferred  from  this  testimony  that  the 
boy,  when  plaintiff  met  him,  bad  not  jit 
learned  to  fully  appreciate  his  location  ani 
surroimdlngs;  that  be  had  not  yet  recoverwl 
such  possession  of  his  faculties  as  to  eoM 
him  ta  find  his  home;  and  therefore  Out  be 
was,  in  a  sense,  a  lost  boy. 

No  other  prejudicial  error  Is  complainrf  of- 
The  Judgment  will  be  affirmed,  witH  cosI& 
The  other  Justices  concurred. 


ANDERSON  v.  WIBTR 

(Snpreme  Court  of  Michigan.    Oct  27,  IW^' 

BOUHDABIES— LOCATION— EVTDBNC*^ 
TERMINATION. 

1.  The  Issue  was  whether  tbe  east  ^ 
certain  warehouse,  standing  ou  tbe  etsterv  In^ 

tion  of  a  lot,  was  the  eastern  bouodary  of  tne 
lot.    It  was  50  feet  from  the  east  side  « 
warehouse  to  the  center  of  a  railroad  trtck- 
rifcht  of  way  being  to  the  east  of  the 
plat  of  the  subdivision  made  In  1872,  fix"  * 
feet  as  the  distance  between  the  center  «  J" 
railroad  trtlck  and  the  boundary  of  m  »t 
Shortly  after  the  plat  was  made,  and  hefwe  t^j 
warehouse  was  built,  the  track  had  been  mo^ 
3  or  4  feet  to  the  east.   Assuming  the  eisii^ 
of  the  warehouse  to  have  been  the 
boundary,  other  lot  lines,  fired  shortly 
the  plattmg,  were  improperly  locsted.  "'"s 
buildings  stood  near  the  Iwundary,  Bomes'"; 
some  51%  feet  from  the  track,  and  there  J" 
a  fence  54  feet  therefrom.   The  city  "or^!^ 
in  making  a  survey,  had  assumed  the 
line  of  the  warehouse  as  the  Iwundary. 


warehouse  had  been  boUt  hi  1874  by  the  »7 
who  made  the  plat  of  the  snbdMsion. 
that  the  eastern  line  of  the  warehouse 


Hhown  ta  be  the  eastern  line  ot  the  lot.  i^?"  . 
in^  of  the  railroad  traolc  and  prea€at_^«J--r 

■ad  'tb*  be 
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to  a  m<^re  declaratton,  of  do  greater  weight  than 
the  erectioD  at  the  otbtr  buildings  and  moco- 
menta. 

Error  to  Circuit  Court,  Wexford  Gonntjr; 
Clyde  O.  COilttmdai,  Jndg& 

Action  by  Andrea  P.  Anderson  against 
Benry  Wirth.  From  a  Judgment  in  f&vor  of 
plaintiff,  defendant  brings  error.  Reversed. 

Sawyer  &  Blsbop,  for  ai^Uant  Gbarles  i 
E.  Withey  (J.  B.  Bicbardson,  of  counsel),  for  I 

appellee.  | 

OARPBNTBB,  J.   TtilB  Is  the  second  time  \ 
tills  controversy  has  been  in  this  court.  On 
the  former  occasion  (see  »1  N.  W.  157)  It  was  i 
reversed  on  account  of  error  In  excluding  tes-  1 
tlmony  respecting  the  location  of  the  railroad  | 
track  hereafter  referred  to.   On  the  second  ! 
trial,  as  on  the  first,  plaintiff  recovered  a  ver-  j 
diet  and  Judgment   The  controversy  relates  i 
to  the  ownership  of  a  strip  of  land  6  inches  ' 
in  width,  which  the  plaintiff  claims  as  a  part  ) 
ojC  lot  G,  block  1,  Mitchell's  revised  plat  of  the  j 
city  at  Cadillac,  and  which  the  defendant  { 
claims  as  a  part  of  lot  6  of  said  block.  Lots 
5  and  6,  block  1,  face  on  Harris  street,  which 
Is  a  street  running  from  Lake  street,  on  the 
west,  to  the  right  of  way  of  the  Grand 
Rapids  &  Indiana  Railroad  Company,  on  the 
east    According  to  the  plat,  the  distance 
from  Lake  street  to  tbe  right  of  way  is  819 
feet   It  Is  the  claim  of  plaintiff  that  in  fact 
this  distance  is  322  feet  and  2  Inches,  and  that 
tbe  excess  of  S  feet  and  2  Inches  la  to  be  ap- 
portioned among  tbe  lot  owners;  and,  so  ap- 
portioned, plaintiff  la  entitled  to  tbe  6  inches 
In  controversy.   If  there  is  no  excess,  the  de-  ' 
fendant  is  entitled  to  recover. 

There  is  no  dispute  as  to  the  location  of  the 
eastern  boundary  of  I^ke  street  That 
boundary  Is  fixed  by  original  monuments, 
DOW  standing.  Plaintiff's  claim  of  an  excess 
is  based  upon  the  fact  that  the  distance  from 
the  boundary  to  the  east  side  of  a  warehouse 
situated  at  least  partly  on  lot  6  is  822  feet 
and  2  Inches.  If  this  east  side  of  the  ware- 
house can  be  treated  as  an  original  or  fixed 
monument,  plaintiff  is  entitled  to  recoyer. 
Otherwise  be  Is  not  It  Is  50  feet  from  the 
east  side  of  this  warehouse  to  the  center  of 
tbe  railroaf  track,  on  the  railroad's  right  of 
way,  according  to  Its  present  location;  and 
tbe  plat  of  this  subdivision,  made 'In  July, 
1872,  fixed  50  feet  as  tbe  distance  between 
tbe  center  of  said  railroad  track  and  the 
f>onndary  of  lot  6.  The  undlspnted  evidence 
In  this  case  proves  that  shortly  after  the  plat 
was  made,  and  before  the  warehouse  was 
built,  the  track  was  moved  8  or  4  feet  to  the 
eaat  Assuming,  as  we  must,  on  the  present 
record,  this  testimony  t6  be  true,  it  follows 
that  the  distance  from  the  center  of  the  track 
as  at  present  located  to  the  east  boundary  of 
lot  6  la  not  60  feet  but  63  or  M  feet,  and 
tberefwe  that  the  east  side  of  the  warehouse 
does  not  mark  said  boundary.  It  could  not 
m&tk  said  boundary,  imdo'  this  hypothesis, 


except  upon  tbe  impossible  assumption  that 
the  boundary  moved  when  the  track  was 
moved. 

There  la  other  evidence,  of  a  persnaslva 
character,  which  tends  to  prove  that  the  east 
boundary  of  the  warehouse  does  not  correctly 
mark  tbe  east  boundary  of  lot  Q.   On  the  as- 
sumption that  it  does,  the  lot  lines  in  the 
other  parts  of  the  subdivision,  some  of  which 
were  fixed  by  occupancy  shortly  after  the 
land  was  platted,  and  about  which  there  has 
been  no  dispute,  are  Improperly  located.  "As 
between  old  boundary  fences  and  any  survey 
made  after  the  monuments  have  disappeared, 
the  fences  are  by  far  the  better  evidence  of 
what  the  lines  of  a  lot  actually  are."  I>lehl 
V.  Zanger,  39  Mich.  601.   The  eastern  bound- 
ary line  of  this  plat  was  a  straight  line  ex- 
tending for  several  blocks.   The  warehouse 
in  question  la  not  the  only  monument  stand- 
ing near  this  boundary.   There  are  oth&e 
buildings.    Some  of  these  are  51,  some  51%, 
and  there  Is  a  fence  54  feet  from  the  center  of 
tbe  track.   In  support  of  the  claim  that  the 
east  side  of  the  warehouse  does  afford  evi- 
dence of  tbe  location  of  the  east  boundary  of 
lot  6  are  these  circumstances:   First.  De- 
fendant's prlndpal  witness,  Mr.  Teed,  city 
surveyor,  assuming  that  It  did  fix  such  bound- 
ary, made  several  surveys  of  the  land  in  ques- 
tion in  18S0,  and  located  the  boundaries  of  a 
park  immediately  opposite.   We  need  spend 
no  time  to  prove  that  this  affords  no  evidence 
of  the  true  location  of  said  boundary.  Sec- 
ond. Tbe  warehouse  in  question  was  built  in 
its  present  location  In  1874  or  1876  by  Mr. 
Mitchell,  who  made  the  plat  of  the  whole 
subdivision  in  question.   This  circumstance 
amounts,  at  most,  to  a  dectaiation  on  the 
part  of  Mr.  Mitchell  that  the  east  side  of  tbe 
building  marked  the  east  boundary  of  his 
lot   If  he  made  a  mistake  at  that  time,  as 
we  are  bound  to  say,  upon  this  record,  he  did, 
we  know  of  no  prlndple  whl^  entitles  plain- 
tiff to  the  benefit  of  that  mistake,  or  which 
estops  defendant  from  now  asserting  that  the 
mistake  was  made.    The  location  of  said 
building  affords  precisely  tbe  same  evidence 
of  the  location  of  the  boundary  line  as  la 
afforded  by  the  location  of  the  other  build- 
ings along  said  line^  and  that  under  the  cir- 
cumstancM  stated  in  this  opinion,  is  no  evi- 
dence whatever. 

It  resulta  from  these  views  that  the  trial 
court  erred  In  not  directing  a  verdict  for  ttie 
defendant  Judgment  reversed,  and  new 
trial  ordered.  Tbe  other  Justices  cmcorred. 


ANDBBSOM  T.  VAN  BUBEN  OIBCUIT 
JUDGB. 

(Supreme  Court  of  Michigan.    Oct  37,  1903.) 

DOUBLB  JEOPARDY— LIQUORS— ItLBGAL  8ALB 
— DRtJOGIST'S  STATEMENT— PERJURY. 

1.  Under  Local  Option  Law,  15  1,  25  (Pab. 
Acts  1899,  pp.  276,  280,  No.  188),  prohibiting 
the  sale  of  intoxicating  liquors^s  a 
and  requiring  druggi^^,^to_^ig(agf)g|g[e 


lefault  thereof,  to  recover  poasesabm  oC  tbe 
and.  This  petltkm  Is  filed,  praying  that 
he  Auditor  General  he  required  to  cancel 
be  deed  to  Grlflbi,  and  allow  the  petitioner 
o  redeem,  under  sectlonB  140  and  141  of  the 
ax  law. 

ObTlonaly,  mandamus  to  compel  this  action 
ta  tbe  part  of  the  Andltw  Cteneral  cannot  be 
tllowed  unless  the  assessment-  Is  Told,  or  nn- 
esB  It  he  held  that  the  sale  to  GrlflOn  was  un> 
kuthorfzed.  Neither  is  true.  The  laud  was 
issessed  metes  and  hounds,  describing  it 
IB  bounded  on  one  side  by  land  of  H.  F. 
ifangan  in  the  assessment;  and  in  the  deed 
t  is  described  as  bounded  by  land  of  H.  F. 
dunyan— evidently  a  clerical  error.  But  it 
B  unnecmsary  to  determine  how  fatal  it 
Dight  be  if  it  were  the  only  description,  as 
here  Is  an  additional  description  of  land 
rblch  fixes  with  certainty  the  land  Intended, 
-Iz.,  the  east  90  feet  of  lot  3,  Our  tax  Inws 
itve  fbr  years  recognised  tbe  Impossibility 
f  exact  accuracy  in  assessing  lands  to  the 
■wner,  and  In  falling  to  include  parcels 
vblcb  should  be  snbdl^ded.  So  by  section 
3  of  the  tax  law  (Act  No.  206  of  1883)  It  is 
irorlded  that  a  person  owning  a  part  or  par- 
«l  of  real  estate  asarased  in  one  description 
nay  pay  on  the  part  thus  owned  by  paying 
in  amount  having  the  same  relation  to  the 
rhole  tax  as  the  part  on  which  payment  Is 
nade  has  to  the  whole  parceL  By  section 
>8  the  same  proceeding  may  be  bad  after 
he  taxes  have  been  returned  as  unpaid  to 
he  county  treasurer,  and  this  payment  may 
w  made  at  any  time  btfore  the  day  of  sale. 
Id  by  section  74  any  person  owning  any 
ands  which  have  been  sold  may  at  any  time 
tefore  the  Ist  day  of  May  in  the  year  fotlow- 
Dg  such  sale  redeem  any  pared  of  Buch 
ands  by  showing  to  the  satisfaction  of  the 
Aunty  treasurer  or  Auditor  General  that  he 
•wns  only  that  parcel  which  he  proposes  to 
edeem.  But  none  of  these  steps  were  taken 
>y  the  relator.  And  section  W  of  the  tax 
aw  expressly  provides  that  "No  tax  asaess- 
d  upon  any  pn^>erty,  or  sale  therefor,  shall 
>e  held  invalid  *  *  *  on  account  of  the 
■roperty  having  been  asaesned  without  the 
lame  of  the  owner,  or  in  the  name  of  any 
wrsoD  oUier  than  the  owner."  Tbe  relator, 
hen,  had  bet  opportunity  to  appear  before 
be  board  of  review  and  have  hee  assess- 
oent  COTrected,  tbe  opportunity  of  paying 
he  tax  iqion  tt^  parcel  owned  by  her  wnlle 
he  tax  rolls  were  in  the  county  treasurer's 
lands;  had  the  right  to  redeem  the  parcel 
■0  owned  by  her  within  the  period  fixed  for 
edemptlon.  and  failed  to  avail  herself  of  el- 
ber  c^mtnnlty. 

It  is  further  contended  that  she  had  the 
ieht  to  redeem,  under  sectlonR  140  and  141, 
ifter  notice  by  the  purchaser,  by  paying  such 
>roportlon  of  the  amount  bid  as  the  property 
>wned  by  her  hears  to  the  whole  assessed  in 
96  N.W.~SQ 


followed  the  law,  and  has  made  the  deed 
to  Grifiln,  the  purchaser.  The  respective 
rights  of  Grifibi  and  relator  must  be  deter* 
mined  In  proceedings  to  which  Grifiln  is  a 
party.  The  writ  will  he  denied.  The  other 
Justices  ooncnrred. 


BBADBUBN  v.  WABASH  B.  00.  et  aL 

(Supreme  Court  of  Michigan.    Oct  27,  1903.) 

INJURY  TO  EHPLOTA-ASSUMPTION  OF  RISK— 
NEQUOENCE— CONTRIBUTORY  NEQLiaENCB 
— NOTICE  OF  DANGERS  ALONG  RAILROAD. 

1.  The  question  of  assumption  of  risk  is  inde- 
pendent of  those  of  negligence  and  contributory 
negligence,  and  applies  only  to  risks  of  dangers 
obTiously  incident  to  the  employment,  which 
dangers  the  employ^  knows  or  Bboold  know. 

2.  A  switchman  does  not  assume*  the  risk 
;  from  lomber  piles  placed  close  to  a  switch  track 

throagh  a  lumber  yard,  contrair  to  custom:  he 
I  never  havliiK  been  there,  and  knowing  nothing 
of  the  proximity  of  the  piles,  or  of  any  fact 
from  which  he  snould  have  inferred  it. 

S.A  railroad  company  knowing  of  the  exist- 
ence of  lumber  piles  placed,  contrary  to  custom, 
close  to  tbe  switch  track  through  a  private  lum- 
ber yard,  is  negligent  in  Bending  its  switching 
crew  there  without  appriaing  them  of  the  dan- 
ger. 

4.  A  Bwitchman,  who,  while  swinging  himself 
{  to  the  brake  beam  at  the  rear  of  a  car  from  its 
<  aide,  was  struck  by  a  pile  of  lumber  close  to 
j  the  track,  of  which  he  did  not  know,  and  which 

he  could  not  see  on  account  of  the  darkness, 
was  not  negligent  in  failing  to  get  on  the  brake 
beam  at  firat,  instead  of  getting  on  the  side  of 
the  car  as  it  passed  him;  there  having  been 
broken  boards  lying  in  the  middle  of  the  track, 
BO  that,  if  he  attempted  to  get  on  Qie  brake 
beam  before  tbe  train  started,  he  would  be  lia- 
ble to  stub  his  toes  or  fall. 

5.  A  notice  by  a  railroad  company  to  its  em* 
ployes,  purporting  to  give  nonclearing  points  on 
its  tracks,  first  described  11  distinct  points,  op- 
posite which  were  the  words.  "Will  not  clear  a 
man  on  top  or  side  of  a  car."  Next  was  a  de- 
scription of  17  distinct  points,  opposite  which 
was  stated,  "Will  not  clear  a  man  hanging  on 

;  side  of  a  car."  Between  the  eighth  ana  ninth 
i  of  these  points  were  the  words,  ''Material  jjiled 
I  alongside  of  tracks."  Htld,  that  they  described 
1  the  character  of  tbe  danger  at  tbe  point  apecl- 
I  fied  immediately  above  tiiem,  and  was  not  no- 
'  tice  that  material  might  be  piled  alongside  any 
of  the  tracks. 

Error  to   Circuit   Court,  Wayne  County; 
:  Geffl-ge  S.  Hosmer,  Judge, 
i     Action  by  William  G.  Bradbum  against  the 
;  Wabash   Railroad    Company    and  another. 
!  Judgment  for  plaintiff,  and  defendants  bttag 

■  error.  Affirmed. 

I 

Alfred  Buasell,  for  appellant  Wabash  Rall- 
I  road  Co.   Frederick  W.  Stevens,  for  appellant 
Pere  ^larquette  Railroad  Co.   Raymond  E. 
Van  Syckle,  for  appellee, 

CARPENTER,  J.  Plaintiff  sustained  per- 
sonal hkjuries  while  In  the  employ  of  the 
XTnion  Terminal  Association,  a  copartnership 
composed  of  the  two  defendants.  He  brought 
this  suit  for  compensation,  and  recovered  a 
verdict  and  judgment  in  tbe  court  below. 


He  was  then,  and  bad  been  for  about  two 
years,  employed  in  defendants'  yard  at  De- 
troit, In  charge  of  a  switching  train.  This 
Parker  siding  was  situated  on  the  ground  of 
private  individuals,  a^olnlng  defendants' 
tracks  on  the  north.  It  formed  a  Junction 
with  defendants'  tracks  at  the  property  of 
the  Detroit  Gas  Company.  It  ran  Is  a  west- 
erly direction  through  the  property  of  said 
company,  and  through  some  adjacent  lumber 
yards,  a  distance  of  377  feet,  nearly  parallel 
with  defendants'  tracks.  On  the  morning  in 
question  plaintiff  had  occasion  to  take  ont  of 
said  Biding  four  empty  cars,  which  were  lo- 
cated near  the  western  end  of  the  siding. 
Afto-  attaching  these  cars  to  the  engine,  plain- 
tiff ordered  the  engineer  to  move  said  train 
to  defendants'  main  track.  When  be  gave 
this  order,  plaintiff  stood  on  the  north  side  of 
the  siding,  about  15  feet  from  the  rear  end  of 
the  rear  car.  (This  rear  car  was  a  Hocking 
Valley  gondola  caiv-so  described— of  extra 
width.)  He  Jumped  on  the  moving  car  as  It 
passed  him,  and  stood  in  the  stirrup  that  bung 
underneath  its  side,  near  its  rear  end.  He 
then  undertook  to  swing  himself  around  the 
comer  of  the  car  to  the  brake  beam  which 
hung  underneath  its  rear  end,  in  order  that 
he  might  not,  as  we  Infer,  be  injured  by  colli- 
sion with  a  coal  chute  standing  on  the  gas- 
works property,  which  came  within  six  or 
eight  Inches  of  the  track.  Before  he  had  com- 
pleted this  change  In  his  position,  his  left  foot, 
which  he  had  not  yet  removed  from  the  stir- 
rup on  the  side,  was  caught  and  crushed  be- 
tween said  car  and  a  pile  of  lumber  situated 
about  25  feet  beyond  the  property  of  the  gas 
company.  This  pile  of  lumber  was  in  the 
lumber  yard,  and  situated  very  close  to  the 
track.  It  was  about  3  feet  In  belKht.  It  bad 
been  there  from  60  to  90  days.  Before  plain- 
tiff's injuiy,  defendants  bad  notified  the  pro- 
prietor of  the  lumber  yard  "to  move  the  piles 
of  lumber  along  said  track."  -  We  think  this 
testimony  warrants  the  Inference  that  the  ex- 
istence and  situation  of  the  particular  pile  of 
lumber  under  consideration  was  known  to  de- 
fendants, for  It  certainly  Interfered  with  their 
business  as  much  or  more  tlian  any  other  pile 
of  lumber  In  said  yard.  Plaintiff  testified  that 
it  was  so  dark  at  the  time  of  his  injury  that 
he  could  not  see  the  pile  (though  he  made  a 
vigilant  use  of  bis  eyes),  and  that  he  had  no 
prior  knowledge  of  Its  existence.  He  e.\pIainB 
this  Ignorance  by  testifying  that  he  had  never 
been  on  the  siding  t)efore,  that  the  lumber  pile 
could  not  be  seen  from  the  main  track  be- 
cause the  view  of  it  was  hidden  by  other  piles, 
and  that  he  made  his  entrance  into  the  siding 
on  the  occasion  of  his  Injury,  not  by  passing 
up  the  siding,  but  by  walking  through  the 
lumber  yard  from  a  point  on  the  main  track 
to  a  point  near  the  end  of  the  siding.  He  also 
testlfles  that  when  he  reached  the  siding  he 
noticed  that  lumber  was  piled  all  along  ttie 


tiff  also  testifies  that  It  la  cu8tomai7  ^  luniber 
yards  to  pile  luml>er  four  or  five  feet  from  ±e 
track,  so  as  to  leave  "room  enonsb  for  a 
to  walk  alongside  and  do  his  work:."  He  als» 
testifies  that  where  platforms  are  found  <c 
one  side  of  the  track  "the  other  aide  la  aiwijs 
clear.'l  Other  witnesses  testified  tlut  thtre 
was  a  custom  In  lumber  yards  to  pile  lum'js' 
close  to  the  track  only  on  one  side,  »o  as  "i, 
leave  one  side  open  for  tbe  shoving  in  and 
out  of  lumber  out  of  a  car  door."  There  wsi 
evidence  that  plahitlff  was  notified  In  writic; 
of  certain  points  of  danger  in  defendants'  yaid. 
This  notice,  as  we  shall  point  out  later  In  tUs 
opinion,  in  our  judgment  bad  no  material  bear 
Ing  on  the  case.  It  Is  contended  by  defend- 
ants that  a  verdict  should  have  been  directed 
In  their  favor,  because:  First,  plaintifTs  hi- 
JtU7  resulted  from  an  assumed  risk;  second, 
there  was  no  evidence  of  defendants*  n^L- 
gence;  third,  plaintiff  was,  as  a  matter  of  lav, 
guilty  of  contributory  negligence.  It  Is  aba 
contended  that  the  court  erred  In  bis  charge 
to  the  jury  respecting  the  construction  of  th< 
notice  served  upon  plaintiff. 

1.  Did  plaintiff's  Injury  result  from  an  as- 
sumed risk?  Tbe  principle  which  preveoti 
!  recovery  when  an  employ^  has  assumed  tbe 
risk  should  not  be  confounded — tbough  it 
sometimes  is— with  the  principle  which  pre- 
vents recovery  when  he  himself  Is  negligeoC 
or  when  his  employer  Is  free  from  negligence. 
If  the  principle  of  assumed  risk — as  man; 
seem  to  suppose— has  application  only  vt 
cases  In  which  the  employer  wonld  be  held 
free  from  liability  either  on  the  ground  that 
he  has  not  been  negligent  or  on  the  gronod 
that  the  employfi  has  been  guilty  of  cob- 
trlhutory  negligence,  It  must  be  confessed 
that  It  Is  a  principle  of  no  great  Importance. 
While  it  must  be  conceded  that  the  principl« 
of  assumed  risk  does  sometimes  furnish  an 
additional  ground  for  declaring  the  employer 
free  from  liability  In  cases  where  he  is  frM 
from  negligence  and  In  cases  where  tbe  em- 
pioy6  Is  guilty  of  contributory  negligence, 
that  principle  Is  nevertheless  a  distinct  prfs- 
clple,  and  may  be  applied  in  cases  In  which 
the  employer  is  negligent  and  the  employ^ 
free  from  contributory  negligence.  The  fsci 
that  tbe  principle  of  assumed  risk  Is  some- 
times applicable  In  cases  where  the  employe 
Is  free  from  negligence  and  sometimes  wbpre 
the  employ^  Is  guilty  of  contributory  n^i- 
gence  only  proves  that  the  three  principles- 
negligence,  contributory  negligence,  and  as- 
sumed risk— are  consistent.  It  by  no  meaoi 
proves  their  Identity.  The  principle  of  as- 
sumed risk  rests  upon  the  ground  that  it  Is 
an  Implied  contract  between  the  employer 
I  and  the  employ^  that  the  employ^  shall  a»- 
;  Bume  the  risk  of  alt  dangers  obviously  inoi- 
j  dent  to  bis  employment  See  Bauer  v.  Amer- 
ican Car  Sc  Foundry  Oo.  (Mich.)  04  N.  W. 
I  9.  Tbe  employA  assuinet  the  risk  of  all  4aa- 


dangers.    If  the  employer  Is  not  negligent  In 
exposing  the  employ^  to  those  dangers,  he  is 
□ot  liable  tor  any  injury  resulting,  for  two 
reasons:    (a)  He  himself  Is  free  from  negli- 
gence;   and  (b)  the  employ^  has  assumed 
the  risk.    When,  however,  the  Injury  to  the 
employfi  results  from  an  assumed  risk  to 
Q'hicb  an  ordinarily  prudent  employer  would 
uot  have  exposed  him,  there  can  be  no  re- 
covery; not  because  the  employer  was  not 
negligent— for  he  was  negligent— but  because 
the  empIoy6  assumed  the  risk.    It  Is  equally 
clear  that  the  principle  of  assumed  risk  Is 
□ot  confined  in  its  application  to  cases  in 
■which  the  employS  Is  guilty  of  contributory 
negligence.   Cases,  of  course,  often  arise.  In 
which  the  employ^  has  assumed  a  risk  which 
an  ordinarily  prudent  person  would  not  as- 
sume; and  these,  of  course,  may  be  disposed 
of  on  the  double  ground  of  assumed  risk  and 
contributory  negligence.    Cases  also  arise 
where  the  employ^  has  assumed  a  risk  which 
It  was  not  negligent  to  assume,  and  these 
must  be  disposed  of,  not  on  the  ground  of 
contributory  negligence,  but  on  the  ground 
of  assumed  risk.    Can  we  say  In  the  case  at 
bar,  under  the  showing  made  by  plalutlCf, 
that  he  assumed  the  risk  which  caused  his 
Injury?   The  doctrine  of  assumed  risk  ap- 
plies, and  is  limited  in  its  application,  to 
dangers  which  the  employe  either  actually 
knows  or  should  know.   Balboff  t.  M.  C. 
R.  R.  Co.,  lOG  Mich.  606,  65  N.  W.  592.  Clear- 
ly, we  cannot,  without  discrediting  plalntiCT's 
testimony,  say  that  he  actually  knew  the 
danger  In  question.    Can  we  say  that  he 
should  have  known  It?   We  cannot  say  that 
he  should  have  known  It,  unless  he  should 
have  inferred  It  from  some  fact  or  circum- 
stance known  to  him,  or  open  to  his  observa- 
tion.   If  we  credit  his  testimony  there  was 
no  fact  known  to  him  from  which  he  could 
have  inferred  this  danger.   Was  any  fact 
open  to  his  observation  from  which  he  should 
have  Inferred  It?   If  he  had  repeatedly  pass- 
ed In  sight  of  this  pile  of  lumber  (see  Ragon 
V.  Tel.,  A.  A.  A  N.  M.  Ry.  Co.,  97  Mich.  265, 
r>0  N.  W.  612,  37  Am.  St  Rep.  336;  Miller 
V.  D.,  G.  H.  &  M.  Ry.  Co.  [Mich.]  95  N.  W. 
718),  or  If  there  was  a  custom  which  should 
bave  led  him  to  anticipate  that  it  might  be 
piled  In  close  proximity  to  the  track  (see 
Pahlnn  v.  Detroit,  etc.,  R.  R.  Co.,  122  Mich. 
:;32.  81  N.  W.  103).  It  would  be  our  duty  to 
my  that  there  was  open  to  his  observation 
jome  fact  from  which  he  should  have  Infer- 
-ed  the  existence  of  this  danger.   If  his  testl- 
nony  Is  believed— and  this  was  a  question 
>eculiarly  for  the  Jury— plaintiff  had  not,  be- 
'ore  this  occasion,  been  In  sight  of  this  pile 
>f  lumber.    Can  we  say  that  he  shoiild  have 
intlcipated  the  existence  of  this  danger  from 
be  existence  of  a  custom  to  pile  lumber 
lose  to  the  track,  open  to  his  observation? 
t  t^^m  wm  pi  t»e$  wash  a  cuaton^jOit  caw 


from  it  infer  the  existence  of  the  danger  to 
which  he  was  exposed.  There  is.  however. 
In  this  case,  no  evidence  of  such  a  custom, 
but,  on  the  other  hand,  there  Is  evidence 
ttut  It  was  not  customary  to  place  these 
piles  of  lumber  so  close  to  the  track.  It  Is 
earnestly  argued  by  the  defendants  that  the 
testimony  of  the  plaintiff  respecting  this  al- 
leged custom  was  Inadmissible  and  Insuffi- 
cient on  the  ground  that,  "before  a  custom 
can  he  permitted  to  govern  and  modify  the 
law  In  relation  to  the  dealings  of  parties  In 
any  case,  It  must  be  uniform,  certain,  and 
sufficiently  notorious  to  warrant  the  legal 
presumption  that  the  parties  contracted  with 
reference  to  it."  We  do  not  think  the  testi- 
mony of  plaintiff  Is  open  to  criticism  under 
this  rule.  He  himself  testified  that  his  busi- 
ness had  taken  him  into  the  lumber  yards  of 
Bay  City,  West  Bay  C»ty,  and  Detroit;  that 
there  was  a  custom,  as  before  stated,  to  pile 
lumber  four  or  five  feet  away  from  the  track. 
This  testimony  Is  corroborated  by  other  wit- 
nesses. One  of  plaintiff's  witnesses  testi- 
fied, as  heretofore  stated,  that  there  was  a 
custom  in  lumber  yards  to  pile  lumber  close 
to  the  track  only  on  one  side,  so  as  to  "leave 
Que  side  open  for  shoving  In  and  out  of  lum- 
ber out  of  a  car  door."  If  this  testimony 
Is  true,  the  Inference  might  properly  be 
drawn  that  defendants  knew  of  said  cus- 
tom— an  inference  which  Is  supported  by  the 
circumstance  that,  as  heretofore  stated,  they 
notified  the  proprietor  of  the  lumber  yard 
"to  move  the  piles  of  lumber  along  said 
track," 

Is  there  force  In  the  possible  suggestion 
tliat,  because  plaintiff  assumed  the  risk  of 
injury  from  collision  with  permanent  struc- 
tures adjacent  to  the  siding,  he  assumed  the 
risk  under  consideration?  If  plaintiff's  foot 
had  been  crushed  by  collision  with  the  coal 
chute,  located  only  a  few  feet  distant,  then 
clearly,  under  the  authority  of  Pahlan  v. 
Detroit,  etc..  Railroad  Company,  supra,  we 
are  bound  to  say  that  he  assumed  the  risk, 
and  could  not  recover.  That  holding  pro- 
ceeds upon  the  theory:  "If  he  Is  not  ac- 
quainted with  the  particular  dangers  of  the 
line  upon  which  he  Is  at  work.  It  is  his  duty 
to  give  attention  to  them.  He  must  be  on 
the  lookout  for  buildings  near  the  track,  and 
know  what  persons  usually  know  of  the  uses 
of  side  tracks  and  such  dangers  as  naturally 
follow."  It  was  not  Intended  by  this  deci- 
sion to  hold  that  an  employ^  assumes  risk 
of  dangers  which  he  neither  knew  nor  should 
know.  The  decision  proceeds  on  the  theory 
that  the  employ^  should  know  what  is  usual- 
ly known,  and  that  "ft  Is  usual  for  sidings  to 
be  so  constructed  as  to  permit  cars  to  stand 
close  to  buildings."  Clearly,  this  decision  is 
no  authority  for  the  proposition  that  an  em- 
ployd  assumes  risks  which  are  unusual,  and 
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at  that  polut  that  particular  danger  existed. 
One  recelTing  tbls  notice  would  bare  a  rigbt, 
In  our  judgment,  to  place  that  construction 
upon  it  If  defendants  intended  to  notify 
their  employee  that  material  might  be  found 
piled  alongside  of  any  of  their  tracks,  there 
Is  no  injustice  in  requiring  them  to  make  that 
intention  manifest.  In  our  Judgment,  there- 
fore, the  court  did  not  err  to  defendants' 
prejudice  by  the  use  of  the  language  com- 
plained of. 

It  results  from  these  views  that  the  Judg- 
ment of  the  court  below  should  be  affirmed. 
The  other  Justices  concurred. 


CHEEVEB  T.  FLINT  LAND  00..  LlmHed. 
(Supreme  Oourt  of  >«cblgan.    Oct.  27,  1903.) 

TAX  SALES— PURCHASE  FROM  STATE— RE- 
DBUPTION— TAXES  FOR  SUBSEQUENT 
TEAKS— FATUBNT. 

1.  Tax  liaw.  I  84  (Gomp.  Lavs  1897,  {  3907. 
«8  amended  by  Pub.  Acta  1899,  p.  431.  No.  262), 
relative  to  the  purchase  of  land  bid  off  bv  the 
Btate  at  tas  sale,  provides  that  the  purchaser 
shall  Mty  the  amount  for  which  the  same  was 
bid  off.  together  with  the  other  taxes  which 
have  been  returned  to  the  Auditor  General  and 
remain  a  lien  on  SDch  lands  at  the  time  of  the 
purchase.  Held,  that  where  land  was  sold 
for  the  taxes  of  a  certain  year,  and  Ud  off  by 
the  state,  and  was  afterwards  sold  for  the  taxes 
of  a  anbseqiient  year,  such  latter  taxes  were, 
uotwithstanding  the  sale  therefor,  a  lien  on  the 
land,  within  the  statute,  which  a  purchaser  of 
the  title  of  the  state  acquired  at  the  first  sale 
was  required  to  pay. 

2.  Tax  Laws,  fS  140,  141  (Comp.  Laws  1897. 
18  3958.  3960,  as  amended  by  Pub.  Acts  1S99, 

tSlS,  No.  204),  provide  that  a  purchaser  of 
nds  bid  off  by  the  state  at  tax  sale  is  required 
to  make  a  reconveyance  to  the  owners  upon 
payment  of  the  amonnt  paid  upon  such  pui^ 
chase,  together  with  100  per  cent.  In  addition 
thereto.  Section  94  requires  a  purchaser  of 
land  bid  off  by  the  state  at  tax  sale  to  pay  the 
amount  for  which  the  same  was  bid  off,  to- 

Kther  with  other  taxes  remaining  a  lien  on  the 
Dd  at  the  time  of  the  purchase.  Held  that. 
In  order  to  entitle  the  owner  to  a  reconveyance, 
he  la  required  to  repay  the  purchaser  from  the 
state  the  amounts  paid  by  such  purchaser  to 
free  the  land  from  tax  liens  accruing  sntrae- 
qoent  to  the  year  for  which  the  sale  was  made, 
but  prior  to  uie  time  of  the  purchase  from  the 
state. 

3.  The  fact  that  the  owner  paid  to  the  Audi- 
tor General  the  taxes  for  such  subsequent  je&is 
did  not  entitle  him  to  a  reconveyance  without 
paying  to  the  purchaser  from  the  state  double 
the  amooDt  paid  by  him  to  free  the  land  of  liens 
for  the  taxes  ot  uiose  years. 

Appeal  from  Clrcidt  Court.  Ogemaw  Coun- 
ty. In  Chancery;  Nelson  Sbarpe,  Judge. 

Action  by  Noah  W.  Cheever  against  the 
Flint  Land  Company,  Limited.  From  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
firmed. 

Noah  W.  Cheever,  In  pro.  per.  (F.  L.  Snod- 
grass,  of  connsel),  for  appellant  McFarlan 
&  Wilson,  for  appellee. 


were  sold  for  the  taxes  levied  thereon  for 
the  years  1882,  1893,  and  1899.  and  bid  in 
by  the  state;  that  the  proceedings  for  the 
sale  under  the  tax  of  1893  were  duly  can- 
celed by  the  Auditor  General;  that  the  time 
of  redemption  under  the  tax  sale  of  1890  did 
not  expire  until  May  1.  1803;  that  on  Sep- 
tember 23,  1902,  defendant  purchased  the 
state's  title  growing  out  of  the  sale  for 
taxes  of  1892,  and  paid  therefor  $33.10,  and 
received  a  tax  deed  of  said  lands,  dated 
November  10,  1902;  that  at  the  same  time 
defendant  paid  the  state  on  account  of  the 
tax  for  the  year  1893  $29.94,  and  on' account 
of  the  tax  for  the  year  1899  $14.99;  that  on 
January  23,  1903,  complainant  paid  the  Au- 
ditor General  $15.36  to  redeem  said  lands 
from  the  sale  for  the  taxes  of  1899,  and  re- 
ceived a  redemption  certificate  in  due  form. 
I  and  also  $30.50  to  pay  the  taxes  for  the 
I  year  1893;  that  on  February  2,  1803,  com- 
j  plainant  made  a  legal  tender  to  defendant 
I  of  double  the  amount  paid  by  1^  for  the  tax 
j  of  1892,  the  amount  paid  by  It  on  account 
;  of  the  tax  of  1893,  with  12  per  cent  Interest 
I  per  annum  (also  other  small  sums,  to  which 
I  defendant  was  entitled,  not  material  to  tills 
j  decision),  and  thereupon  requested  defendant 
I  to  convey  said  land  to  hfm;   and  that  the 
I  defendant  refused  to  accept  said  tender  and 
i  to  make  said  conveyance.   The  bill  prayg  a 
!  decree  compelling  caid  conveyance.   To  this 
I  bill,  defendant  demurred  on  the  ground  of 
'  the  insufficiency  of  the  amount  tendered, 
i  This  demurrer  was  sustained,  and  the  gues- 
i  tlon  before  us  is  whether  that  decision  was 
i  correct 

!     The  question  Involved  In  this  case  is  wheth- 
'  er  defendant  was  entitled,  upon  this  redemp- 
I  tion,  to  demand  200  per  cent,  of  the  amount 
i  paid  on  account  of  the  taxes  for  the  years 
;  1893  and  1899,  as  well  as  200  per  cent,  of  the 
i  amount  paid  for  the  state's  bid.  Defendant 
made  Its  purchase  by  virtue  of  section  84  of 
the  tax  law  (see  Comp.  Laws  1897,  §  3907,  as 
amended  by  Act  262  of  the  Public  Acts  of 
1899,  p.  431).   That  section  required  the  pur- 
chaser to  pay  the  Auditor  General  "the 
I  amount  for  which  the  same  was  hid  off  to 
I  the  state,  with  Interest   •   •    •  together 
with  the  other  taxes  which  liave  been  return- 
ed to  the  Auditor  (General  and  remain  a  lien 
on  such  lands  at  the  time  of  the  purchase  so 
made,  with  interest  thereon  at  the  rate  pro- 
vided in  this  act"   While  the  bill  of  com- 
plaint avers  that  defendant  made  its  pay- 
ments on  account  of  the  taxes  of  1883  and 
1899  "as  provided  by  tbe  statute,"  the  point 
is  made  In  the  brief  that  the  statute  did  not, 
according  to  the  proper  construction,  require 
defendant  to  pay  the  tax  of  1899.    It  Is  urged 
that,  as  a  sale  had  been  bad  on  account  of 
the  nonpayment  of  this  tax.  It  was  not  In- 
cluded in  the  language  "other  taxes  which 
have  been  returned  to  the  Auditor  OcDPrni 


strnetloii.  It  was  the  obvious  purpose  of  thl« 
sectioQ  to  compel  the  purchaser  to  pay  at 
the  time  of  his  purchase  all  claims  which 
the  state  bad  against  the  land,  growing  out 
of  the  nonpayment  of  taxes  thereon;  and,  In 
our  Judgment,  It  would  be  a  strained  and  nar- 
row construction  of  the  language  used,  to 
decide  that  It  did  not  include  a  tax  under 
which  a  sale  had  been  made,  but  which  had 
not  yet  ripened  into  a  title.  We  conclude, 
then,  that  defendant  was  bound  by  section 
84,  as  a  condition  of  purchasing  the  title  of 
the  state,  to  pay  the  tax  for  the  year  189U, 
as  well  as  for  the  year  1893. 

Had  it  a  right  to  demand  a  repayment  of 
the  amount  paid  for  these  taxes,  and  100 
per  cent.  In  addition  thereto,  as  a  condition 
of  n  reconveyance  to  complainant?  This  de- 
pends upon  the  construction  of  sections  140 
and  141  of  the  tax  law  (see  Comp.  Laws  1897, 
S§  3059,  3960,  as  amended  by  act  204  of  the 
Public  Acts  of  1809,  p.  318).  By  section  140 
tlie  purchaser  Is  required  to  notify  the  uwn- 
era  and  other  parties  in  Interest  that  they 
are  entitled  to  a  reconveyance  "upon  pay- 
ment *  *  *  of  all  sums  paid  upon  such 
purchase,  together  with  100  per  cent  addi- 
tional thereto,"  etc.;  and  by  section  141  he  is 
required  to  make  "a  reconveyance  of  such 
interest  In  such  lands,  so  held,  upon  payment 
•  •  •  of  the  amount  paid  upon  such  pur- 
chase, together  with  100  per  cent.  In  addition 
thereto,"  etc.  As  all  the  money  to  be  re- 
paid the  purchaser  under  these  sections  fs  to 
be  repaid  together  with  100  per  cent,  in  ad- 
dition thereto,  it  follows  that,  If  there  Is 
any  requirement  whatever  for  the  repayment 
of  the  amount  paid  for  taxes,  200  per  cent 
of  that  amount  must  be  repaid.  In  our  Judg- 
ment, the  proper  construction  of  the  lan- 
guage above  quoted  entitles  defendant  to  a 
repayment  of  all  the  money  be  bas  advanced 
to  the  state  to  procure  the  title.  The  lan- 
guage, "alt  sums  paid  upon  such  purchase." 
**the  amount  paid  upon  such  purchase," 
clearly  indicates  the  leplslatire  intent  that, 
as  a  condition  of  reconveyance,  the  pur- 
chaser of  the  state's  title  shall  he  repaid  ail 
that  he  has  been  compelled  to  advane?  to 
obtain  his  title.  He  would  not  obtain  "the 
amount  paid  upon  such  purchase."  unless 
Included  therein  was  the  amount  be  had  been 
required  to  pny  for  the  tax  lions  on  the 
land.  Unless  this  construction  is  adopted, 
the  owner  redcpmlng  from  soch  title  is  un- 
der no  oblipntlon  whatever  to  pay  the 
amount  paid  by  the  purchaser  from  the  state, 
to  dlPoliarKe  the  lien  for  taxes  on  the  land, 
and  this  would  often  permit— indeed,  in  this 
case  It  would  permit — the  owner  to  redeem  on 
repayment  of  less  than  the  amount  advanced 
by  the  purchaser. 

In  making;  the  foregoing  statement,  we 
have  not  overlooked  the  contention  of  com- 
plainant that  the  result  of  his  redeeming 
from  the  sale  for  the  nonpayment  of  the 


ey  belonging  to  defendant,  and  which  de- 
fendant can  get  on  presentation  of  its  ca- 
tiflcate  of  sale.  It  is  a  sufHcient  answa- 
to  this  contention  to  aay  that  it  wu  nerfr 
contemplated  by  sections  140  and  141  thst 
complainant  should  acquire  any  part  of  the 
defendant's  interest  in  or  claims  against  the 
land  by  payments  to  the  Auditor  GcnenL 
The  only  way  complainant,  or  one  sitnated 
like  him,  can  acquire  defendant's  interests 
in  the  land.  Is  by  dealing  directly  with  de- 
fendant The  payment  to  the  Auditor  Gen- 
eral was  therefore  unauthorized,  and  in  no 
way  reduced  defendant's  claims.  Cbmplain- 
ant  urges,  against  this  construction  of  th» 
statute,  that  It  In  effect,  repeals  section  74 
of  tlie  tax  law  (see  Comp.  Laws  1897,  f  3Sj7, 
as  amended  by  Act  262  of  the  Public  Ac's  <iS 
1899,  p.  430),  which  gives  the  owner  the 
right  to  redeem  from  a  sale  for  tiic  nonpay- 
ment of  taxes  on  the  payment  of  the  amount 
for  which  It  was  sold,  and  Interest  at  tbe  rate 
of  12  per  cent  We  do  not  think  that  tbe 
effect  of  this  construction  is  to  repeal  sec- 
tion 74.  It  la  true.  It  makes  that  section  la- 
applicable  where  the  tax  for  wblcb  tbe  laud 
was  sold  has  been  paid  by  a  purchaser  of  tbe 
title  of  the  state.  This  is  not  inconelstait 
with  the  terms  of  the  section  itself.  If  any 
one  tiaving  an  interest  in  tbe  land  bad  paid 
this  tax  after  tbe  land  had  been  sold,  no  oth- 
er party  In  interest  would  have  a  ri^bt  to 
redeem.  Complainant  has  no  more  risht  to 
redeem  from  that  sale  tlian  he  has  to  pay 
to  the  Auditor  General  the  tax  for  the, year 
1893.  Defendant  bas  paid  to  tbe  state  the 
tax  for  the  year  180S;  as  well  as  tlie  tax  for 
tbe  year  1893. 

It  results  from  this  reasoning  that  the  de- 
cree of  the  court  below  sboold  be  affirmed, 
with  coBts.  Tbe  other  Justices  concnned. 


DETROIT  LIGHT  GUARD  BAND  v.  FIRST 
MICHIGAN  INDEPENDENT  INFAX- 
TRT  et  al. 

(Supreme  Court  of  Michigan.    Oct  27.  190&) 

VOLUNTARY  ASSOCIATIONS— ACTIONS  AGAm-ST 
—LIABILITY  OP  ASSOCIATION— OP  INDIVID- 
UALS-SERVICES PKRFORHBD— RIGHT  TO  RS- 
COVBR— RBLBASB  BY  HSUBBRS— BPPBCT. 

1.  Comp.  Laws,  §  10,025,  providing  that  ac- 
tions may  be  brought  against  unincorporated 
voluntary  associations  by  the  nsmo  by  wfaidi 
tbey  are  known,  and  further  providing  that  the 
act  shall  not  take  away  the  right  of  the  litipint 
to  proceed  against  the  member  of  the  associi- 
tioD,  affords  an  additional  or  cumulative  rem- 
edy to  that  existing  theretofore,  and  does  not 
preclude  a  suit  against  the  members  and 
against  the  association  jointly. 

2.  A  Toiuntary  association  performed  serr- 
ices  under  a  contract  for  an  agreed  price.  By 
agreement  among  its  members,  each  was  to  re- 
ceive an  aliquot  part  of  the  agreed  price  a» 
bis  compensation.  The  association  brought  suit 
on  the  contract,  and  certain  member*  appeared 
by  attorney  in  court,  and  stated  that  they  were 
satisfied*  and  did  not  wish  to  pursue  their 


Bociation's  right  to  Mcorer  the  fall  contract 
price  of  tbe  aervicei. 

3.  Odo  who  makes  a  contract  on  behalf  of  a 
Toluntary  aasociatloii  is  personally  liable  there- 
on, although  be  ia  acting  only  as  agent  for  the 
assoriatiOB,  and  doaa  not  Intrad  to  bind  himr 
self. 

EJrror  to  Circuit  Court,  Wayne  County; 
Joeeph  W.  Donovan,  Judge. 

Action  by  the  Detroit  Light  Guard  Band 
agalDBt  the  First  Michigan  Independent  In- 
fantry and  others.  From  the  Judgment  ren- 
dered for  It,  plaintiff  brings  error.  Reversed. 

This  case  originated  in  Justice  court,  where 
the  plaintiff  recovered  a  judgment  against 
all  of  the  defendants  for  the  axon  of  9147.43. 
The  suit  la  based  upon  the  following  contract: 
"Know  All  Men  by  These  Presents,  That  ac- 
cordlni;  to  a  contract  duly  made  and  entered 
Into  this  29th  day  of  June,  1900,  between  The 
Detroit  Light  Guard  Band,  paiiy  of  the  first 
part,  and  First  Michigan  Independent  In- 
fantry, party  of  the  second  part,  said  party 
of  the  first  part  contracts  to  furnish  to  the 
party  ot  the  second  part  a  uniformed  band  of 
fifteen  musicians.  Including  dnun  major,  tar 
the  encampment  of  the  regiment,  and  to  be 
under  the  orders  of  said  colonel  of  the  First 
MiclUgan  Independoit  Infantry,  party  of  the 
second  part,  from  9  (fclDCk  a.  m.  on  Sunday, 
July  Ist,  ISOO,  until  10  o'clock  p.  m.  on  Sun- 
day, Jnly  8th,  1900.  And  as  remuneration 
for  said  serrlcea  said  First  Begiment  Micbl- 
^n  Independent  Infantry,  party  of  the  sec- 
ond part,  agrees  to  pay  to  H.  W.  Scbmemann, 
treasurer  of  the  Detnrft  Uf^t  Guard  Band, 
party  <tf  the  first  part,  two  hundred  and  flf- 
teea  dollars,  and  e^ensea,  which  will  ctmslat 
of  transportation  and  anbalatence  during  the 
period  of  this  contract  [Signed]  W.  C. 
Smith.  For  the  Detroit  Ldght  Guard  Band. 
[Signed]  Jos.  H.  Hansjostra,  Col.  C(»nd'g. 
iBt  M.  1. For  1st  Bgt  M.  I.  L"  The  serr- 
ices  were  performed,  and  defendant  Haus- 
Josten  paid  plaintiff  thereon  $7&  Hanajosten 
alone  appealed  to  the  drcult  court  He,  as 
the  commanding  ofllcer  of  the  regiment  bad 
Gbarge  of  all  tbe  proceedings  throughout  the 
encampment  for  which  the  serrlcea  w«e 
perfwmed.  Plaintiff  and  defendants  are  un- 
incorporated Toluntev  aasoclatlona.  Upm 
tbe  tzial,  (me*  Hayes,  an  attnmey,  appeared, 
and  stated  that  he  represented  8  of  the  15 
members  who  performed  the  services;  that 
tbey  did  not  aath«lze  the  bringing  of  the 
suit;  that  they  were  uitlBfled.  and  did  not 
wish  to  pursue  their  claim  against  the  de- 
fendants. These  8  p«sons  bad,  prior  to  tbe 
commencement  of  suit  severed  all  connection 
■with  the  plaintiff.'  The  court  found  that  un- 
dMT  tbe  arrangement  between  members  of 
tbe  plaintiff,  the  1&  men  would  receive  ilH 
each  under  the  contract;  that  after  certain 
expenses  were  paid,  tbe  net  amount  each 
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receive  98.85.  Sach  of  the  8  persons  was 
Indebted  to  the  band.  -  The  court  directed  a 
verdict  for  $61.95.  making  $8.KS  each  for  the 
7  men.  Tbe  court  also  directed  a  verdict  In 
tevor  of  Hanajosten,  holding  that  he  acted 
i  simply  as  ag«it  for  tbe  aasofdatlon,  and  was 
not  liable  as  principal.  Th9  Judgmmt  was 
rendered  against  the  defendant  aasodatlon. 

In  1807  the  Lej^ature  passed  an  act  read- 
ing as  follows:  '"£iat  whenevw  any  unin- 
corporated voluntary  aasodatiiHi,  club  or  so- 
cle^, shall  be  fwmed  In  this  state,  composed 
I  of  five  members  or  more,  having  some  dU- 
I  tingulshing  name,  actions  at  law  or  in  chan- 
{  eery  may  be  brought  by  or  against  such 
j  association,  club  or  society  by  the  name  by 
which  it  la  known",  provided,  that  this  act 
shall  not  take  away  the  right  of  the  litigant 
to  proceed  against  all  the  members  of  such 
association,  dub  or  society.  If  such  litigant 
shall  so  elect  to  proceed."   Comp,  Laws,  i 
10.025. 

Harry  H.  Walt  for  appellant  Navln  & 
Sbeahan,  for  appellee  Joseph  H.  Hansjosten. 

GBANT,  J.  (after  stating  the  facts).  1. 
Does  the  statute  prevent  the  plaintiff  from 
suing  tbe  association  and  members  thereof 
Jolntiy?  It  does  not  abrogate  the  right  to 
sue  the  member^.  Jenkinson  t.  Wysner,  125 
Mich.  88,  88  N.  W.  1012.  It  Is  conceded  by 
defendant's  counsel  tliat  he  could  pursue  a 
remedy  agalnrt  eltlier  the  association  or 
against  the  Indiirtduai  members.  The  <Hily 
remedy  before  the  enactment  of  the  stetute 
was  against  the  individual  members.  Clark 
T.  O'Bourke,  111  Mich.  106,  68  N.  W.  147,  66 
Am.  8t'  Rep.  388.  The  statute  authorises 
suit  to  be  brought  by  or  against  any  such  as- 
sociation, and  provides  that  It  shall  not  take 
away  the  right  of  a  litigant  to  proceed  against 
tbe  members.  This  does  not  preclude  the 
plaintiff  from  suing  them  Jolntiy.  It  <mly 
provides  an  additional  or  cumulative  remedy. 
The  doctrine  of  election  of  remedies  does  not 
apply.  Plaintiff  has  not  elected  to  proceed 
against  one  but  against  both.  See  Jenkinson 
V.  Wysner,  125  Mich.  90,  83  N.  W.  1012. 

2.  The  cMirt  was  in  error  in  holding  that 
the  plaintiff  could  not  recover,  as  an  asso- 
ciation, tbe  total  amount  due.  The  money 
was  due,  not  to  the  Individual  members  of 
the  plaintiff  assodation,  but  to  the  association 
Itself,  and  was  payable  to  its  treasurer.  It 
was  then  to  be  apportioned  to  those  perform- 
ing the  services,  according  to  their  financial 
standing  with  the  association.  If  the  indi- 
vidual member  was  In  debt  to  tbe  amocla- 
tion,  the  amount  of  his  debt  vras  deducted 
from  tbe  amount  due  him.  The  identity  of 
the  plaintiff  association  was  not  affected  by 
the  withdrawal  of  these  eight  members.  The 
remaining  members  were  entitled  to  all  the 
riprhts,  privileges,  and  property  of  tiie  asso- 
ciation.  If  the  withdrawing  members  had 


the  Introduction  of  evidence,  and  tbe  remarlu 

of  counsel. 

1.  The  Indictment 

(a)  Contrary  to  the  usual  practice,  which  ; 
is  to  proceed  by  Information,  these  proceed-  i 
iQ^  rest  upon  an  Indictment  found  by  a  ; 
grand  Jury  sitting  In  the  circuit  court  for  the  ; 
county  of  Kent   The  law  provides  for  two 
judges  In  this  circuit    It  does  not  provide 
for  two  separate  and  distinct  courts.   It  has 
one  clerk,  and  all  cases  within  the  jurisdic- 
tion of  the  circuit  court  are  commenced  and 
tried  there,  except  as  the  superior  court  juris- 
diction affects  such  question.    The  law  pro- 
vides for  a  presiding  judge,  and  tbat  one 
judge  may  constitute  a  quorum.   This  grand 
jury  was  drawn  under  an  order  made  when 
both  judges  were  sitting,  and  counsel's  first 
contention  is  that  the  law  gives  no  author- 
ity for  two  judges  to  act,  and,  although  It 
contemplates  that  each  judge  shall  have  full  | 
authority  to  perform  any  official  act  that  he 
cannot  share  the  responsibility  with  his  asso-  | 
elate.    See  Comp.  Laws,  {  285.    It  is  said 
tbat  the  presiding  judge  might  have  deter- 
mined the  question  of  a  necessity  for  a  grand 
Jury,  or  might  have  referred  the  matter  to 
blB  associate. 

(b)  Before  the  return  of  the  venire.  Judge 
Wolcott,  who  was  sitting  at  the  time,  ex- 
cused two  jurors— one  because  he  was  a  non- 
resident of  the  county,  and  one  for  tbe  rea- 
son that  he  had  not  been  served  personally 
with  the  venire.  He  then  directed  tbe  sheriff 
to  fill  the  panel  from  the  bystanders  by  simi- 
monlng  two  men  having  the  requisite  qualifi- 
cations. The  sheriff  called  two  men  from 
among  the  bystanders,  and  they  were  sworn, 
without  being  examined  as  to  their  qualifi- 
cations, and  acted  as  members  of  such  jury. 
Comp.  Laws,  }  11,875,  provides:  "Any  court 
in  which  a  grand  jury  may  be  sitting,  may 
discbarge  any  of  the  grand  jurors  for  Intoxi- 
cation or  other  gross  misconduct;  and  In  case 
of  such  discharge,  or  in  case  of  the  sickness, 
death  or  non-attendance  of  any  grand  juror, 
after  he  shall  have  been  sworn,  the  court 
may  cause  another  juror  to  be  summoned  i 
from  among  the  bystanders,  or  Inhabitants  [ 
of  the  city,  township  or  village,  having  tbe 
qualifications  required  by  law,  and  to  be 
sworn  and  serve  In  his  stead."  Section  342 
l8  as  follows:  "In  case  the  oflicers  whose  i 
daty  It  is  under  this  act  to  make  and  return  j 
lists  of  petit  Jurors,  fall  to  meet  make  or 
return  said  lists  at  tbe  time  and  in  the  man- 
ner prescribed  by  this  act;  or  in  case  said 
lists  shall  become  exhausted;  or  in  case  said 
lists  shall  for  any  reason  be  declared  illegal 
before  the  year  for  which  they  were  made 
shall  have  expired,  it  shall  be  lawful  for  the 
irircult  Judge  of  any  circuit  court  In  this  state 
lO  direct  said  officers  to  forthwith  meet 
ninke  and  return  to  tbe  county  clerk  new 


year.  And  whenever,  for  any  cause,  grand 
or  petit  jurors  shall  not  have  been  drawn 
and  summoned  to  attend  any  circutt  enit, 
or  a  sufficient  number  of  qualified  Jurors  shall 
fail  to  appear,  such  court  may,  In  Its  dis- 
cretion, order  a  sufficient  number  of  grand 
or  petit  Jurors,  or  both,  to  be  forthwith  drawn 
and  summoned  to  attend  said  court:  provid- 
ed, that  in  drawing  Jurors  under  this  section, 
the  court  may  for  the  purpose  of  obtaining  a 
Jury  or  talesman  near  the  county  seat,  direct 
from  which  township  or  supervisor  districts 
such  jurors  shall  be  drawn."  Counsel  insist 
that  the  action  of  the  court  was  erroneous, 
and  that  these  two  men  were  summoned 
without  authority  of  law.  They  say  that  the 
only  lawful  method  was  to  have  drawn  from 
the  list,  and  that  In  any  event,  the  persons 
drawn  should  have  had  the  qualifications  pre- 
scribed by  law,  which  counsel  sought  to 
show,  nnder  their  plea,  these  had  not  These 
questions  were  raised  by  pleas  in  which  coun- 
sel set  up  the  facts  relied  upon.  There  were 
seven  of  these  pleas,  the  first  of  which  ques- 
tioned the  validity  of  the  order  Impaneling 
the  grand  Jury  for  the  reason  above  stated. 
The  second  related  to  the  filling  of  the  pan- 
el as  above  described.  The  third  charged 
that  one  of  said  talesmen  was  summoned 
colluslvely  at  the  Instigation  of  the  prosecut- 
ing attorney.  The  fourth  asserted  that  the 
prosecuting  attorney  or  bis  assistant  unlaw- 
fully consulted  with  and  advised  members  af 
the  Jury.  The  fifth  stated  that  the  assistant 
prosecuting  attorney  appeared  before  and 
made  an  agreement  to  the  jury  after  the  evi- 
dence was  taken,  and  participated  In  the  de- 
liberations, contrary  to  law  (see  sectlen  11,- 
890).  The  sixth  alleged  that  the  defendant 
was  not  held  to  answer  an  indictment  en  tke 
presentment  of  a  grand  Jury  lawfully  drawn, 
and  that  the  Jury  conducted  Its  proceedings 
and  deliberations  In  violation  of  article  D  of 
the  amendments  to  the  federal  Constitution. 
This  appears  to  have  been  based  upon  all  of 
the  alleged  Irregularities  before  mentioned, 
as  well  as  other  alleged  misconduct  of  the 
jurors  and  prosecuting  officers.  The  seventh 
plea  alleged  collusion  between  tbe  prosecut- 
ing officers  and  one  of  the  jnrors.  Issue  was 
joined  and  tried  upon  the  third  and  seventh 
pleas,  and  a  verdict  directed  for  the  people. 
Counsel  claim  tbe  question  should  not  have 
been  taken  from  the  Jury.  Demurrers  to  the 
other  pleas  were  nutalned,  and  this  Is  said 
to  be  error. 

A  full  and  complete  answer  to  all  of  these 
attacks  is  found  in  the  statute,  sections  !%,• 
881.  11.882,  which  provide: 

"(11,881.)  A  person  held  to  answer  to  any 
criminal  charge,  may  object  to  the  compe- 
tency of  any  one  summobed  to  serve  as  a 
grand  juror,  on  the  ground  that  he  is  the 
prosecutor  or  complainant  upon  any  charge 
against  such  person;  and  If  »ticii  objectton 
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teu  in  tne  tJonstJtuuon,  tor  it  was  tuere 
eld  to  apply  to  other— I.  e.,  local—legislatiTe  j 
fflcera.    It  must  apply  to  all  executive  of-  i 
icers  and  to  all  Judicial  officers  as  well.  Tbe  ' 
Jonstltutlon  provides  that  the  executive  i>ow-  | 
r  Is  lodged  In  the  Governor,  but  the  statute  ' 
;aea  the  expression  "executive  officers."   In  j 
Jouvler'a  Law  Dictionary  "executive  power"  . 
i  defined  to  be  "authority  exercised  by  that 
epartmeat  of  government  which  is  cliarged 
rltb  the  administration  or  execution  of  the- 
xws."    Again,  the  author  says  (page  727), 
Kxccutive  officers,  Including  the  president,  - 
re  required  to  execute  the  laws."  etc.   The  , 
lontroller  of  the  Treasury  Is  classed  as  an 
xecutive  officer.    U.  S.  v.  Realty  Co.,  I(i3  , 
J.  S.  427,  Its  Sup.  Ct  1120.  41  L.  Ed.  215,  ■ 
3  Wash.  Law  Rep.  33.    In  the  case  of  Peo-  | 
lie  T.  Hays,  4  Cal.  14(>,  the  court  asks,  : 
What  is  an  executive  officer?"  and  answers 
he  question  as  follows:  "He  is  one  In  whom 
esides  the  power  to  execute  tbe  laws.  It 
vtU  not  be  pretended  that  his  honor  tbe  . 
aayor  undertook  to  execute  any  law  In  mak-  ' 
ag  tta«  pretended  redemption.    The  record  ' 
hows,  and  the  flodlng  la,  that  no  snch  law  ; 
vaa  passed.   The  answer  la  decisive.   The  ! 
layor  could  not  l^;lstate.   If  he  could,  so  : 
Iso  could  the  dty  treaaurer,  tbe  street  com-  j 
tilsaloner,  or  the  collector  of  taxes.    They  | 
ire  all  execnUve  offlcm,  as  well  as  minis-  ! 
erial.    By  way  of  lllostEatlon,  let  ns  con-  j 
tder  how  this  would  operate.   Suppose  the  ! 
rensurer  should  take  twenty  thousand  del-  | 
ara  of  the  public  money,  and  purchase  a  j 
ot  upon  bla  own  volition,  under  the  hal-  | 
ncinatlon  that  It  would  benefit  the  corpora-  ; 
ion;  or  that  the  tax  collector*  thinking  that 
t  piece  of  properly  was  about  to  be  sacrl- 
Iced,  should  apply  funds  collected  for  taxes 
o  a  like  purpose;  or  that  the  street  eom- 
nls^oner,  under  the  Impression  that  it  would 
teneflt  the  corporation,  should  undertake  to 
>pen  and  grade  streets  at  his  own  option. 
Ve  need  not  go  farthor  than  to  present  the 
iroposItlonB  to  show  their  absurdity.  These 
re  all  executlTe  ofllcera."  See,  also.  Black's 
jaw  Dictionary,  "lilxecutive";  Attorney  Oen- 
ral  r.  Beaton,  142  Haas.  200,  7  N.  R  722. 
n  the  case  of  State  v.  Womach.  4  Wash.  19, 
9  Pac.  039.  the  statute  under  discussion 
■unlsbed  the  "offer  of  a  bribe  to  any  aecu- 
Ive,  Judicial  ox  ministerial  officer."   It  was 
leld  to  apply  to  a  member  of  the  State 
loard  of  Education,  for  the  reason  that  he 
v-as  an  executive  offlc«.   It  was  said  that 
he  term  "executlTe  officer"  was  a  compre- 
icnslve  one,  not  limited  to  tbe  officer  in 
vliom  tbe  Constitution  vested  the  «tecutlve 
lo^er,  but  Included  the  executive  depart- 
acnta,  and  It  was  farther  said:   "Tbe  de- 
lartmenta  of  the  government  provided  for 
n  our  state  Constitution,  like  most  other 
itate  Constitutions,  are  divided  into  three 
general  classifications,  vis.,  tbe  executive,  Jn- 
Uclal,  and  legUdattve;  and  when  the  offlcw 


Classes."  in  the  case  oi  State  v.  uenny. 
Mayor.  118  Ind.  388.  21  N.  E.  252,  4  L.  R. 
A.  79,  it  was  said:  "Judicial  power  is  tbe 
power  to  construe  and  interpret  tbe  Coosti- 
tution  and  the  laws,  and  make  decrees  de- 
termining controversies,  and  la  vested  In  the 
courts.  Tbe  executive  power  is  tbe  power 
to  execute  tbe  laws,  and  is  vestfHl  in  the 
Governor  of  tbe  state,  tbe  administrative  of- 
ficers of  tbe  state,  counties,  townships,  towns, 
and  cities.  Then,  to  which  one  of  these  de- 
partments does  the  appointment  to  oihce  be- 
long?" In  tbe  Case  of  Railroad  Commis- 
sioners, 15  Neb.  G79,  50  N.  W.  27t>.  the  court 
said:  "First  Would  railway  commissioners 
be  state  executive  officers,  or  would  tbe  of- 
fice of  railway  commissioners  of  the  state  be 
a  state  executive  office,  If  created  by  the 
Legislature?  As  railway  commissioners  are 
at  present  unknown  to  the  Constitution  and 
laws  of  this  state,  we  take  It  for  granted  that 
the  House,  In  tbe  wording  of  tbe  resolution, 
bad  reference  to  those  officers  aa  known  to 
the  laws  of  some  of  our  sister  states.  In 
looking  into  the  statute  of  tbe  state  of  Iowa, 
for  instance,  we  find  a  law  making  It  tbe 
duty  of  tbe  Governor,  by  and  with  tbe  ad- 
vice and  consent  of  the  executive  council,  to 
appoint  three  competent  persons  (one  of 
whom  shall  be  a  civil  engineer),  who  shall 
constitute  a  board  of  railroad  commissioners, 
ete.  The  act  In  Its  several  sections  provides 
salaries  tor  these  commissioners,  to  be  paid 
out  of  the  state  treasury;  that  they  shall 
hold  tbeir  office  at  the  state  capltol;  and  In 
many  provisions  makes  th^  duties  coexten- 
sive with  the  limits  of  the  state.  There  can 
be  no  doubt,  then,  that  were  a  commission 
of  this  general  character  provided  for  by  an 
act  of  the  Legislature  of  this  state,  and  such 
act  contained  the  same  or  similar  provisions 
as  those  contained  in  the  act  ot  the  Iowa 
Legislature  referred  to,  Buch  com'mlssionerB 
would  be  state  officers.  Whether  they  would 
be  state  executive  officers,  within  the  mean- 
ing of  our  Constitution,  must  be  determined 
by  an  exandnatlon  of  fbs  provisions  of  that 
instrument  Tbe  first  clause  of  article  3  of 
the  Constitution  Is  in  the  following  language: 
The  powers  of  the  government  of  this  state 
are  divided  into  three  distinct  departments— 
the  legislatlTe,  executive  and  Judicial.*  Arti- 
cles 8  and  4  are  devoted  to  the  leglalatlTe 
department.  Investing  Ita  authority  in  a  Sen- 
ate and  House  of  Representatives,  limiting 
tbeir  powers,  apportioning  their  representa- 
tion among  tbe  several  counties  of  tbe  state, 
ete.  Article  6  Is  devoted  to  tbe  executive 
department  and  provides  that  It  ■shall  con- 
sist of  a  Governor,  Lieutenant  Governor,  Sec- 
retary of  State,  Auditor  of  Public  Accounts, 
Treasurer.  Superintendent  of  Public  Instruct 
Hon,  Attorney  General,  and  CommVspVnner  ot 
Public  Lands  and  Buildings,*  etc. 
Is  devoted  to  the  'Judicial  departmcttt. 
powers  of  the  state  government  \wto«  «™ 
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bj  tbe  fnndamebtal  law.  dirided  lEto 
three  distinct  departments.  It  ia  deai 
competent  for  tbe  Legislature  to  cri 
eommlMloii,  and  InTeet  ft  wftli  unj  i 
power,  without  aasigning  tbe  duties  : 
to  one  or  tbe  otber  of  tbem.    The  ; 
and  duties  of  railroad  c(»nml5sloner 
fined  try  tbe  statute  of  Iowa  abore 
to,  are  Inherently  execntfre.  Web&t' 
fining  this  word,  saTS:   In  soremi 
ecnttre"  Is  distin^shed  from  "1«>  1 
and  "Jndidal";   "legislatlTe"  beiz  i 
to  the  organ  or  organs  of  govemn 
make  tbe  biws,  "jndldal"  to  that 
terpreti  and  applies  tbe  laws,  a 
tire^  to  that  wbicta  carries  tbem 
Even  were  It  not  Inhibited  by  v 
tit  tbe  Constitntlon,  we  do  not  f 
Is  desired  or  contemplated  to  InT  i 
way  commission  with  the  po' 
laws,  or  even  to  Interpret  or  ap 
that  snch  duties  would  be  to  s  i 
tlie  laws  Into  effect.  Hencr 
wonid  be  execntlTe,  and,  if  sr 
paid  ont  of  the  state  treasury, 
of  do^  ooeztensiTe  with  the  t  I 
of  tbe  state,  they  would  be  i 
officers." 

Id  this  discussion  we  sho- 
snbject  of  ministerial  office 
tended  that  tbe  dty  attomf  l 
Ids  belongs  to  that  class,  ai 
Is  distinct  and  separate  fro  ( 
ea  named  In  tbe  statute— 1 
IslatlTe,  and  judicial  offit 
authorities— e.  g.,  the  Ar  I 
Encyclopedia  of  Law— dl 
into  tbe  four  classea  men 
&  E.  Enc.  Law,  793.    Tl  I 
wltb  respect  to  the  natur  i 
ties,  and  In  20  Am.  &  E.  ! 
will  be  found  a  deflnltl 
by  ministerial  acts  an^ 
tutlon  has  made  no  n 
officers  In  its  dlstrlbut  i 
government."  Appare' 
sufficient  to  classify  tl 
latlve,  and  Judicial,  « 
that  tbe  officers  In  w'  i 
era  are  lodged,  and  i 
signed,  belong  respe<  ! 
of  these  three  class 
that  mayors  of  cltl€ 
class,  senators  and  ■ 
legislative  class,  v 
the  Judicial  class, 
little  difficulty  hi 
are  legislative  an- 
we  reach  the  exe 

not  80  easy.    Wf  i 

ecutive  otflcer  I?  i 

Oonstltutlon  vet 

Governor;  or  w. 

functions  In  t< 

affairs,  as  con 

tlve  and  Judlci 

ecutive  class.  i 
forma,  should 


strative  as  synonymouB  with  *execiitlTe,  a 
nlnistcrlal  duty;  one  In  which  nothing  la  left 
:o  discretion.* "  See,  also.  Attorney  General 
7.  Boston,  142  Mass.  200.  7  N.  E.  722,  and 
ibe  case  of  People  t.  Hays,  4  Cal.  146,  al- 
■eady  quoted  from.  In  Black's  Law  Die.  tit 
'Administration."  It  is  said;  "The  admlnis- 
ratloD  of  government  means  the  practical 
nanagement  and  direction  of  the  execntlTe 
lepartment,  or  of  the  public  machinery  or 
'nnctlons,  or  of  the  operations  of  the  various 
>rgan3  of  the  sovereign.  The  term  'admlnls- 
iratlon'  la  also  conventionally  applied  to  the 
vhole  class  of  public  functionaries,  or  those 
n  charge  of  the  management  of  the  execu- 
Ive  department^  Mechem,  In  his  work  on 
Public  O^oerf^ectlon  655),  makes  the  fol- 
owlng  statement:  "This  class  of  officers  is 
cnown  by  different  names.  They  are  some- 
jmes  called  'executive'  officers,  sometimes 
adminlstratlTe,*  sometlmea  'ministerial,'  and 
Evith  Blight  flbades  of  distinction;  but  for 
K>nvenlence  sake,  and  as  may  properly  be 
lone,  they  will  an  be  treated  here  under  the 
ceneral  heading  of  .'mlnlsterlar  officers,  and 
:bere  will  be  Included  all  oBlcers  whose  du- 
ies  are  wholly  or  chiefly  ministerial."  It  Is 
lo  unusual  thing  to  find  cases  where  execu- 
J-ve  officers  are  called  upon  to  perform  acts 
n  their  nature  Judicial.  See  1  Bouvler,  Law 
Die.  pp.  72<^  727;  Go<^,  Con.  Lim.  pp.  54, 
LOS;  Bridge  Oo.  t.  Co.  Ct.  41  W.  Ya.  668. 
m.  24  S.  B.  1002-where  It  Is  said.  "When 
t  becomes  necessary  to  determine  a  question 
>f  fact  or  law.  the  act  Is  Judicial." 

In  the  Indiana  Constitution  article  7  is 
beaded  "Judicial,"  and  section  11  of  that  ar- 
acle  Is  headed  "Prosecuting  Attorneys." 
"There  shall  be  elected  In  each  Judicial  dr^ 
suit  by  the  Toters  thereof*  a  prosecuting  at- 
torney, who  sball  bold  his  office  for  two 
years."  This  seems  to  be  all  the  provisions 
■ya.  the  subject  of  whether  the  inwsecuting  at- 
torney ta  a  Judicial  officer.  In  a  bribery  case 
In  Indiana  It  was  charged  that  one  Heoning, 
who  was  prosecuting  attorney,  accepted  a 
bribe  from  Becker  to  Induce  him  to  prevent 
the  grand  Jury  from  Indicting  BeckOT-  The 
indictment,  on  motion,  was  quashed,  and  the 
itate  appealed.  The  court  said:  "The  turn- 
Ins  point  In  the  case  la  this:  Is  a  prosecuting 
attorney  an  triBcer  intrusted  with  the  admin- 
[B^tion  of  Justice?  He  Is  a  Judicial  officer, 
created  by  the  Constitution  of  the  state.  1 
r^av.  ft  H.  St.  p.  47.  §  11.  He  is  the  taw 
officer  of  the  court,  to  whom  are  Intrusted 
nil  prosecutions  for  felonies  and  mlsdemeau- 
ors.  .  2  Gar.  &  H.  St  p.  430,  c.  8,  |  4.  He  Is 
legal  advise  of  the  grand  Jury.  We  think 
he  Is  an  officer  Intrusted  with  the  administra- 
tion of  Justice."  State  v.  Henning,  33  Ind. 
189.  In  the  Texas  Constitution  district  attor- 
neys were  classed  as  Judicial  officers.  Sub- 
sequently the  law  provided  for  county  attor- 
oeys.   The  Supreme  Oourt  said:  "We  have 


enumerated  and  classed  as  Judicial  officers; 
and  the  fact  that  they  are  not  included  in 
article  1871  makes  than  none  the  less  Judl- 
dal  officers.  By  the  second  article  of  the 
Constitution  of  1869  the  powers  of  the  gov- 
ernment are  divided  Into  executive,  legisla- 
tive, and  Judicial;  and  this  Is  but  the  maxim 
of  all  republican  states.  Upon  county  attor- 
neys, under  the  law  of  1866,  In  their  respec- 
tive counties,  devolve  the  duties  and  respon- 
sibilities of  district  attorneys."  State  v.  Cnr- 
rie,  35  Tex.  17.  In  federal  aflteirs  we  hare  a 
Department  of  Justice,  under  which  many 
lawyers  take  appointments  and  perform  du- 
ties pertaining  to  the  legal  affairs  of  the 
government;  and  one  of  our  number  sug- 
gests that  Ontario  has  its  "Uinlster  of  Jus- 
tice." In  the  case  of  Gleason  t.  Peerless  Mfg. 
Co..  1  App.  Dlv.  259,  37  K.  Y.  Supp.  267,  In 
discussing  the  use  of  the  word  "Judicial"  as 
applied  to  officers,  it  was  said:  "In  this  class 
of  cases  the  term  judicial*  is  not  used  in  the 
sense  of  aiqpertalning  to  the  Judiciary  or  ad- 
ministration of  Justice,  but  as  indicating  the 
exercise  of  discretloa  or  Judgment  as  dis- 
tinguished from  what  is  purely  ministerial." 
And  In  Friedman  t.  Mathea,  8  Helsk.  5(ffl, 
the  following  language  la  fotmd:  "If  an  offi- 
cer do  an  act  depending  upon  the  exercise  of 
the  sUghtest  Judgment  or  discretion  on  his 
part,  then  the  act  Is  Judicial,  whatever  may 
be  the  general  fnnctltms  of  the  officer." 
New  York  declares  attorneys  to  be  Judicial 
officers.  See  1  Bev.  St  N.  T.  p.  370,  and  In 
re  Baum  (Sup.)  8  N.  T.  Supp.  771.  It  does 
not  follow,  from  these  authorities,  that  the 
dasslflcatlon  of  an  officer  Is  to  be  determined 
from  the  nature  of  Isolated  acts  or  functions, 
but  ratlier  the  contrary.  We  have  no  doubt 
that  the  clasBlflcatlon  of  a  prosecuting  attor- 
ney In  Indiana,  New  York,  and  Texas  Is 
fixed  by  the  statutory  provisions  quoted.  But 
In  the  absence  of  such  statutes  we  are  not 
certain  that  they  should  not  be  claaslfled  as 
executive  officers,  notwithstanding  the  fact 
that  certain  acta  may  he  Judldal;  and  the 
same  may  be  said  of  the  city  attorney  of 
Oraud  Baplda,  and  notwithstanding  the  fact 
that  there  appears  to  be  a  sense  In  which 
tbey  may  be  called  Judicial  officers.  It  mat- 
ters Uttle,  however,  which  we  call  it  It  is 
enough  that  the  defendant  comes  within  one 
or  the  other  of  the  classes,  and  It  Is  as  ob- 
vious that  all  official  acts,  whether  executive 
or  Judicial,  are  within  Its  terms. 

If  defendant  cannot  be  called  a  Judicial 
officer,  he  must  be  within  the  class  called 
"executive,"  and.  If  the  act  Is  not  a  Judicial 
act,  but  Is  nevertheless  an  official  act  or  du^. 
It  la  none  the  less  covered  by  the  statute. 
It  is  unimportant  that  the  Indictment  alleges 
that  the  defendant  Is  a  Judicial  officer,  or 
that  the  act  was  a  Judlcl&l  act.  It  Is  ex- 
plained and  corrected.  If  erroneous,  by  the 
statement  of  his  office  and  act.  The  law  will 


loon  which  ar«  no  concern  of  this  ^vrj.  The 
rourt  purposely  excluded  the  Jury  from  the 
x>om  so  that  yoQ  might  have  no  knowledge 
if  what  has  taken  place  here.  I  want  to 
lay  to  you  further  that  the  court  strictly  en- 
oins  upon  you  and  each  one  of  you  that  you 
lold  no  conversation  with  any  person  what- 
ioever  In  relation  to  the  proceedings  this  aft- 
fmoon  while  you  have  been  excluded  from 
he  courtroom;  and,  further,  that  you  do  not 
■ead  in  any  newspaper  the  accounts,  If  they 
ire  published,  of  the  occurrences  which  have 
>een  kept  from  you  to-day.  You  are  to  con- 
sider in  this  case,  as  you  already  know,  un- 
ler  your  oaths,  only  the  evidence  that  you 
lear  from  the  wltneraes;  only  such  evidence 
18,  under  the  rulings  of  the  court.  Is  permit- . 
:ed  to  be  given  In  your  hearing.  More  than 
hat  you  have  no  right  to  consider  It.  And 
?ou  are  strictly  enjoined  by  the  court  neither 
o  converse  with  anybody  In  relation  to  this 
nse  In  any  of  Its  aspects,  nor  in  relation  to 
vhat  may  have  been  said  In  tbls  courtroom 
.vhlle  you  were  out  of  It  this  afternoon.  1 
iilRht  add  that  these  commands  of  the  court 
.vith  relation  to  the  trial  of  the  case  are  blnd- 
ng  upon  the  jury,  and,  should  any  miscon- 
luct  of  the  Jurymen  come  to  the  notice  of 
he  court  in  any  respect  in  which  the  court 
las  charged  you,  it  would  be  contempt  of 
ruurt,  and  would  Justify  the  court  in  Impos- 
Qg  a  penalty.  I  say  not  In  the  way  of  wani- 
ng, or  threatening,  or  anything  of  that  kind, 
lor  that  the  court  thinks  that  yon  would  dl»- 
■egard  any  Injunction  of  the  court,  but  sim- 
>ly  that  you  may  be  fully  advised  as  to  wbat 
.'our  duties  are  and  what  your  rights  are  in 
:his  matter.  The  court  will  not  proceed  fur- 
her  this  iftemoon  with  the  trial  of  the  case. 
iVhen  the  court  adjourns  it  Trill  be  until  the 
isual  hour  to-morrow,  but  1  wish  each  of  the 
urymen  to  bear  in  mind  distinctly  what  the 
■onrt  has  stated  to  you  this  afternoon." 

"When  court  opened  the  next  day  the  fol- 
owlng  occurred:  "The  Court:  The  officer 
vlll  take  the  Jury  to  the  Juryroom  a  moment 
n  relation  to  this  matter  that  was  brought 

0  the  attention  of  the  court  yesterday  aft- 
ernoon, since  the  adjournment  of  court,  the 
>rosecutIng  attorney  has  stated  to  the  Judge 
he  matters  on  which  his  statement  here 
vas  based.  It  seems  to  the  court  a  matter 
>f  very  great  Import,  and  one  that,  in  the 
udgment  of  the  court,  demands  of  necessity 

1  prompt  investigation.  I  am  inclined  to 
:bink,  however,  that  tbe  proper  procedure, 
nstead  of  examination  of  witnesses  here  In 
?ourt,  which  would  undoubtedly  necessitate 
I  good  deal  of  time,  the  prosecutor  should 
•educe  the  affidavits  so  far  as  possible,  such 
>roof  as  Is  within  his  possession  touching 
his  matter,  and  present  It  here  to  the  court 
Pbe  court  wilt  consider  it,  and  take  such 
ictlon  as  seems  to  be  warranted  by  the  show- 
ng  made.  The  court  la  disposed  to  either 
ake  that  course  or  to  permit  the  inquiry 
:o  be  made  as  was  proposed  yesterday  in 
»pen  court  Tbe  Judgment  of  the  court  Is 


that  the  ordinary  practice,  the  regular  prac- 
tice, perhaps,  where  an  order  to  show  cause 
is  asked  for  an  alleged  contempt,  is  to  pre- 
sent the  matter  to  the  court  by  affidavits; 
and.  if  the  court  deems  tbe  showing  suffi- 
cient, to  order  an  order  to  show  cause  to  Issue 
thereon.  The  court  will  not  fix  the  time  In 
which  the  prosecutor  shall  present  that  to 
the  court  but  the  court  will  request  that  It 
be  done  at  the  earliest  moment  possible.  In 
order  that  the  Investigation  of  this  matter, 
the  bringing  of  it  properly  and  regularly  be- 
fore the  court,  may  not  be  delayed  a  moment 
longer  than  Is  absolutely  necessary.  It  may 
be  done  this  afternoon.  If  the  affidavits  or 
showing  cannot  be  procured  at  that  time, 
it  may  be  done  at  the  coming  In  of  the  court 
on  Monday  morning.  Mr.  Ward:  I  suppose 
it  Is  the  purpose  to  go  on  with  the  case  this 
forenoon,  then?  The  Court:  My  Intention  Is 
to  go  on  with  the  case  for  this  forenoon.  I 
had  thought  that  the  case  is  likely  to  be  of 
considerable  length,  and  rather  a  burdensome 
case;  that,  perhaps.  If  we  run  until  Satur- 
day noon,  that  It  will  be  all  that  ought  to  be 
asked'of  the  counsel  and  the  Jury,  and  not 
continued  during  the  afternoon  of  Saturday, 
and  probably  resume  the  case  on  the  after- 
noon of  Monday.  Mr.  Ward:  We  will  act 
upon  the  suggestion  of  the  court,  and  do  It 
as  quickly  as  possible.  It  Is  possible  that 
the  court  doesn't  wholly  comprehend  how 
much  work  he  is  asking  of  the  prosecntor 
in  making  this  suggestion.  It  should  be 
borne  In  mind  that  the  prosecutor,  of  course, 
has  been  engaged  In  this  trial,  and  will  be 
evidently  until  noon  to-day,  with  plenty  of 
work  to  take  up  every  minute  of  his  time,  if 
he  could  have  it  In  the  preparation  of  the 
case  to  go  on  next  Monday  again.  But  this 
request  will  necessarily  require  the  prose- 
cutor to  spend  a  large  amount  of  time  in 
the  preparation  of  these  affidavits.  It  is  not 
an  easy  matter  to  get  the  witnesses  together, 
nor  prepare  them.  I  don't  know  whether  the 
prosecutor  can  stand  It  to  work  night  and 
day  for  the  next  six  weeks  or  not.  but  I 
will  do  the  best  1  can.  The  Court:  The 
court  did  not  Intend,  by  requesting  It  to  be 
done  as  soon  as'  possible,  to  ask  anything 
impossible  of  the  prosecutor.  Of  course,  such 
time  as  is  necessary  will  be  given,  whether 
it  la  Monday  or  some  other  time.  The  court 
simply  stated  that  it  be  done  as  soon  as 
possible,  In  view  of  what  seemed  to  the  court 
the  gravity  of  the  matter^-a  matter  of  im- 
port; and  any  investigation  of  it  ought  not 
to  be  delayed  any  longer  than  possible.  Of 
course.  It  is  understood  and  the  court  ap- 
preciates the  duties  already  devolving  upon 
the  prosecutor  In  tbe  regular  conduct  of  the 
case,  and  all  the  court  has  to  suggest  la 
that  It  be  done  as  soon  as  yon  are  able  to 
do  It  consistent  with  your  other  necessary 
duties.  I  have  suggested  this  course  as  It 
seemed  to  the  court  that  the  proposed  Inquiry 
in  open  court  would  be  likely  to  consume 
perhaps  a  good  deal  of  time,  and  pwsant 
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ijoun:  xae  oDjecuon  is  ovemiiea.  jut.  Mc- 
Donald: Ad  exception.  A.  It  was  on  long 
typewritten  paper;  the  kind  that  they  use  on 
typewriter;  not  letter  paper.  Q.  Not  cut 
short,  like  that  for  letter  purposes?  A.  No, 
sir.  Q.  Yon  mean  long  typewritten  paper,  the 
length  of  a  sheet  of  foolscap?  A.  I  do.  Q. 
Legal  cap?  Were  you  asked  at  that  time  to 
make  any  marks  or  memoranda  on  that  pur- 
ported copy  of  paper?  A  I  was.  Mr.  Mc- 
Donald: Walt  a  moment  I  object  to  that  as 
Incompetent  and  Immaterial.  The  Court:  The 
objection  Is  OTerruled.  Mr.  McDonald:  An 
exception.  A,  I  was.  Q.  Did  you  do  It?  A. 
I  did.  Q.  At  whose  request  did  you  do  It?  A. 
Mr.  Nichols.  Q.  In  what  way  did  you  mark 
It?  A.  My  initials.  Mr.  McDonald:  The 
BBmo  objection.  A.  Along  the  side.  Q.  Where 
did  you  meet  Mr.  Nichols?  A.  29  Broadway: 
Mr.  Louis  A.  Blchter*B  office,  consol  to  Bo- 
livia. Q.  Did  yon  have  any  conTersatlon 
there  with  Nichols  as  to  whether  that  was  a 
copy  of  tbe  letter?  Mr.  Nichols:  That  is  ob- 
jected to  as  being  Incompetent,  immaterial, 
and  irrelevant  Tbe  Conrt:  It  seems  to  the 
court  that,  the  letters  having  been  put  in  evi- 
dence, that  any  Inquiry  such  as'  proposed  by 
this  question  wonld  have  a  bearing  on  the 
genalneaesB  of  the  letter  tliat  has  already  been 
pat  In,  I  understand,  by  this  defense.  The 
court  bas  already  ruled  that  the  inquiry  may 
be  made,  the  question  answered.  Mr.  Nich- 
ols: Take  an  exception.  A.  I  did.  Q.  I 
wish  yon  would  state  what  was  said.  Mr. 
McKnight:  I  object  to  that  Anything  that 
he  migbt  have  said  wouldn't  be  binding  on 
Mr.  Snlsbury  in  any  way,  shape,  or  manner. 
Tbe  Court:  It  covers  the  same  point  as  the 
court  undei-stands  it.  You  may  take  the  an- 
swer. Mr.  Morse:  Take  an  exception.  A. 
I  called  bis  attention  to  the  falseness  of  the 
letter,  and  be  admitted  It;  said  it  was;  but 
be  said  It  was  necessary  for  his  case,  and  that 
,  he  most  have  It,  and  wanted  me  to  initial- 
put  my  initials— on  the  side  of  the  letter,  so 
that  I  would  know  that  the  letter  was  not 
changed.  Q.  I  show  you  Exhibit  79.  Pur- 
ports to  be  a  letter  of  July  26.  Just  look  at 
that,  and  see  what  It  la  about  and  see  wheth- 
er a  letter  purporting  to  be  a  copy  of  that 
copy  was  shown  you  at  the  same  time.  A.  A 
copy  of  this  letter,  as  near  as  I  can  remember, 
was  shown  me  at  the  same  time.  Q.  Did  you 
ever  receive  from  Mr.  McGarry  a  letter  such 
as  that  purports  to  be?  A.  I  never  did.  Q. 
Did  you  bare  any  conversation  with  Mr. 
Nichols  in  regard  to  that  letter?  Mr.  Mc- 
Knlght:  The  same  objection— incompetent 
Immaterial.  Tbe  Court:  Tbe  same  ruling. 
Bfr.  McKnIgbt:  An  exception.  A.  There 
were  quite  a  number  of  letters  that  I  had  the 
same  conversation  about  Mr.  McDonald:  I 
object  to  that,  and  ask  to  have  It  stricken 
out  The  Court:  The  answer  of  the  witness 
may  remain.  Mr.  Morse:  An  exception.  Q. 
As  to  whether  this  was  one  of  those  letters? 
A.  It  was.   Q.  Did  you  put  your  Initials  up- 


er  you  put  your  miuais  on  au  me  leixera  uui 
he  showed  you?   A.  I  think  I  did.   He  read 
several  of  them,  and  had  quite  a  Dumber  of 
more  there,  which  I  didn't  read  and  he  didn't 
read,  but  I  called  his  attention  that  they  were 
fakes.   He  admitted  It,  but  wanted  me  to  go 
ahead  and  put  my  Initials  on  them.    Q.  Was 
there  any  statement  In  connection  with  those 
letters  prepared  by  Mr.  Nichols  tor  you  to 
sign  at  that  tbne?  Mr.  Nichols:  That  is  ob- 
jected to.   I  don't  think  that  la  competent, 
relevant   and  material.    The   Court:  The 
court  has  admitted  this  testimony  aa  bearing 
on  th^  genuineness  of  these  letters.  Unles 
the  statement  had  some  reference  to  tbe  let- 
ters—bore on  the  same  matter— It  wonld  seen 
to  the  court  to  come  wltbln  tbe  ruling  that  the 
court  made  when  this  matter  was  argued  be- 
fore tbe  court   Mr.  Ward:   I  will  walye  tbar 
at  the  present  time,  and  I  will  ask  yon  wheth- 
er or  not  at  the  time  that  Mr.  NlcbolB  showed 
you  those  lettov,  and  got  you  to  put  your 
Initiala  upon  those  purported  copies,  any  mon- 
ey was  offered  or  paid  you  by  Mr.  Nichols  to 
do  it.   Mr.  McKnlght:   I  object  to  it  as  In- 
competent and  Immaterial.   The  Court:  Yoa 
may  take  the  answer.    Mr.  McKnigbt:  Ad 
exception.   A.  Yes,  sir.   Q.  Do  you  say  mcn- 
ey  was  paid  you?   A.  It  was.  Q.  How  much? 
A.  $500.   Q.  What  was  the  talk  between  yoQ 
and  Mr.  Nichols  as  to  what  he  wanted  yon  to 
do   about  It?    A.  He  wanted—    Mr.  Mc- 
Knlght:  The   same   objection.    Q.  If  any- 
thing-—   Mr.   McKnlght:     Incompetent  and 
immaterial.   The  Court:   If  It  relates  to  tte 
matter  of  these  letters.  It  may  be  received. 
A.  He  wished  me  to—   Mr.  McDonald:  Wair 
a  moment.   Tbe  witness  ought  to  be  asked 
if  it  relates.   Q.  What  did  be  say  in  relation 
to  the  letters?   A.  He  admitted  they  were 
fakes.   Said  they  were  absolutely  Qeceanzy 
to  the  evidence  for  the  defense,  and  tbat  be 
must  get  them  In  some  wsy,  and  he  knew  no 
other  way  to  get  them  in  but  to  have  me  ad- 
mit  them.   Q.  Admit   them   In    court,  you 
mean?   A.  Admit  them  In  court.     Q.  Wbat 
did  be  say— what  did  he  say  about  wanting 
you  to  admit  them  in  court  if  anything?  A. 
Well,  that  Is  the  reason  why  he  wanted  me  to 
initial  them,  so  that  I  would  know  that  tbej 
were  not  changed;  and  that  they  were  fakes 
be  admitted,  but  that  they  were  filled  In  at.- 
cording  to  the  plan  tbat  he  bad  outlined  r..ir 
the  defense,  and  that  was  as  good  a  plan  a^ 
he  could  think  of,  and  that  one  tie  was  Jusr 
as  good  as  another  lie.   Q.  When  you  got  <x 
the  witness  stand,  what  were  you  to  do?  Wn* 
there  any  talk  about  it?   A.  I  waa  to  adn.': 
them.   Q.  That  Is,  be  desired  yon  to  admr 
them,  swear  they  were  genuine  letters,  Is  tka: 
the  idea?   A.  That  was  what  be  wanted 
to  do.    Q.  Was  there  any  talk  at  that  ttme 
about  Mr.  Nichols  paying  any  more  money  a: 
a  future  time?   Mr.  McKnlght:    I  object  ;<? 
It  as  Incompetent  and  immaterial.   Tbe  Oourt: 
Fbid  out  If  it  bad  relation  to  these  letters  is 
any  way.   Q.  I  mean  consldaatlAB--wlkat  ^ 


purpose.  The  Court:   You  may  take  the  tes- 
timooy.  Mr.  McKnlgbt:   An  exception.  The 
Court:  The  answer  to   that   question.  A. 
31,000  more  was  to  be  paid,  provided  I  didn't 
show  up,  and  the  trial  would  be  postponed. 
Mr.  Nichols:    I  ask  to  strike  that  out.  The 
Court:  That  apparently  had  no  relation  to  the 
letters.  It  may  be  stricken  out,  the  last  an- 
swer. Q.  Then  I  will  ask  yoa  If,  after  you 
came  to  Grand  Rapids  to  be  a  witness  bere, 
you  had  further  talks  in  relation  to  Mr.  Nich- 
ols In  regard  to  the  same  letters?   Mr.  Mc< 
Knight:  I  object  to  It   A.  With  Mr.  Nich- 
ols? Mr.  McKnight:   Incompetent  and  im- 
material.  The  Court:   In  relation  to  the  let- 
ters Is  the  question.   Mr.  Ward:   Yes.  The 
Court:  You  may  take  the  answer.   A.  I  had 
a  talk  with  Mr.  Nichols  at>out  changing  my 
testimony.    Mr,   Nichols:    That,   I   ask  to 
strike  that  out.   The  Court:   That,  I  think, 
may  be   stricken   out.    Q.  I  will  ask  yoa 
whether  In  any  of  those  talks  with  Mr.  Nich- 
ols these  letters  were  mentioned.   A.  Tbey 
were  In  one  talk.    Q.  What  talk  was  that? 
A.  I  think  that'  was  on  Wednesday  morning. 
I  met  him  at  the  Morton  House.    I  am  not 
positive  In  regard  to  that  be  said  be  wanted 
to  be  sure  those  letters  got  In.    Q.  At  that 
time  was  there  any  talk  about  your  receiving 
any  more  money?   Mr.  Nichols:   That  is  ob- 
jected to  as  being  Incompetent.    Q.  In  con- 
nection with  your  testimony  In  regard  to  these 
letters?   Mr.  Nichols:   That  is  objected  to. 
The  Court:   If  It  Is  In  relation  to  the  letters 
tbe  answer  may  be  taken.    Mr.  Morse:  An 
exception.    Mr.  McKnight:   It  leaves  it  In 
the  Judgment  of  the  witness.   The  Court: 
The  question  Included  that  as  I  understand  it 
A.  I  was  to  be  paid  a  larger  sum  of  money. 
Q.  What  sum  was  talked  of?   Mr.  Nichols: 
That  is  objected  to.   That  has  been  stricken 
}ut  once.    He  hadn't  stated  It  was  In  relation 
o  these  letters.   Tbe  Court:   Better  ask  the 
witness  whether  It  was  in  relation  to  these  let- 
ers  or  not    Q.  I  will  ask  you  whether  these 
etters  were   included   in   the   talk.   A.  Of 
lourse,  tbe  letters  were  included  In  one  talk, 
s  I  testified.   Q.  And  these  other  letters?  I 
sill  ask  you  whether  the  other  conversation 
hat  you  bad  was  along  the  same  line,  with 
Ir.  Nichols?   A.  It  was  the  line  of  changing 
3y  testimony  and  admitting  these  letters.  Mr. 
fcICnIght:   I  ask  that  that  be  stricken  out 
'he  Court:   The  portion  In  relation  to  the 
ther  matter  may  be  stricken  out   The  ques- 
lon   tliat  was  asked,  I  think.  Is  a  general 
ucstloD.    Perhaps  It  Is  objectionable  on  some 
iier  jfround.   Mr.  Ward:   I  will  waive  that 
uestion.    Q.  I  will  waive  the  last  question, 
]d  aafc  you,  after  your  conversation  with  Mr. 
Icbohs  In  New  Tork,  and  the  time  that  you 
It  your  initlBla  apon  those  letters,  when  did 
>u  next  see  him?   A.  I  saw  him  at  the  Mor- 
n  Boose  00  a  Wednesday  morning  after 
got  tbeare.  Q.  How  did  yon  happen  to  see 
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Of  course,  you  saw  blm  here  in  court.  A. 
Yes,  sir;  out  of  court  Q.  Where  did  you 
have  any  private  conversation  with  him  at 
that  time?  Mr.  McKnight:  I  object  to  that. 
Mr.  Morse:  This  whole  matter  comes  under 
ou?  objection,  as  I  understand  it  The  Court: 
You  may  take  the  answer.  Mr.  Morse:  I  do 
not  understand  that  It  is  necessary,  your  hon- 
or, to  make  a  separate  objection.  A.  In  the 
private  parlor  of  the  Morton  House.  Mr. 
Morse:  Note  an  exception.  Q,  Now,  I  will 
ask  you  how  you  happened  to  meet  him  there? 
I  will  ask  you  If  you  received  any  message 
of  any  kind?  A.  A  message  was  put  in  my 
hand.  Q.  You  say  a  message  was  placed  In 
your  hands?  A.  Tbe  night  before,  at  my 
hotel.  Q.  Who  delivered  the  message  to  you? 
A.  A  man— that  I  have  since  learned— wbose 
name  is  William  Leonard.  Q.  Did  you  know 
him  at  that  thne?  A.  I  did  not"  Then  fol- 
lowed In  detail  the  alleged  circumstances  and 
conversations  between  tbe  witness  and  Nich- 
ols, Including  tbe  payment  of  money  to  tbe 
witness  by  one  said  to  be  an  emissary  of  Nich- 
ols, which  need  not  l>e  set  forth. 

It  is  claimed  by  counsel  that  this  testimony 
was  admissible  upon  the  grounds:  First,  as 
evidence  in  chief  upon  the  principle  that  de- 
celt,  falsehood,  and  attempted  subornation 
tend  to  show  guilt;  second,  as  legitimate 
cross-examination  in  relation  to  Carman's 
uncertainty  of  the  authenticity  of  said  copies. 
We  recognize  the  rule  stated.  In  tbe  first  prop- 
osition, viz.,  that  evidence  that  a  defendant 
bas  attempted  to  suppress  testimony  or  in- 
duce perjury  Is  admissible,  and  tends  to  show 
guilt  Our  own  cases  are  in  point,  and,  so 
far  as  we  know,  they  are  in  harmony  with 
the  current  of  authority  upon  that  subject 
Moreover,  the  rule  would  apply  to  an  attempt 
made  by  another  at  tbe  Instigation  of  a  de- 
fendant (People  V.  Arnold,  43  Mich.  303,  6 
N.  W.  3S5,  58  Am.  Rep.  182);  but  before  Buch 
evidence  can  be  considered  it  must  be  made 
to  appear  that  tbe  effort  was  made  at  tbe 
instigation  of  the  defendant,  or  with  his  con- 
sent or  approval,  or  at  least  knowledge  or 
expectation  that  it  had  been  or  would  be 
made.  See  Dillin  v.  People,  8  Mich.  369; 
People  T.  Marlon,  29  Mich.  39.  If  that  ap- 
pears In  the  case,  it  is  by  circumstantial  evi- 
dence, and  It  is  hardly  supposable  that  it 
should  otherwise  appear.  The  circumstances 
relied  upon  may  not  exclude  a  reasonable 
doubt,  but  that  Is  not  tbe  question.  It  Is 
rather  whether  they  tend  to  establish  such 
fact  Tbe  circumstances  shown  were  that 
these  things  were  done  on  the  eve  of  and 
during  the  trial  by  counsel  acting  upon  tbe 
part  of  the  defense;  the  negotiations  were 
accompanied  by  the  payment  to  the  witness 
of  a  large  amount  of  money;  the  attempt,  if 
successful,  would  tend  to  benefit  the  defend- 
ant; conversations  bad  between  the  witness 
and  Nlcbols,  both  in  New  York  and  Oran'* 


Ic,  their  acts  and  conversations  are  so  wlieu 
part  of  the  res  gestae.  We  think  the  testi- 
x>ny  complained  of  In  assignment  49,  and 
^IatiIlg  to  the  codea,  letters,  telegrams,  con- 
ncts,  etc,  was  properly  received.  What- 
rcT  tvas  done  by  any  of  these  persons  in  fur- 
lering  the  enterprise  was  admlsaihle  upon 
le  theory  that  they  were  co-consplrators, 
3d  there  Is  nothing  In  the  point  that  such 
ridence  should  be  limited  to  trangactions  In 
tiicb  the  conspirators  only  participated— a 
roposition  that  would  seem  obvious. 
We  do  not  feel  called  upon  to  discuss  at 
ngth  the  many  claims  that  the  remarks  of 
>unsel  were  improper.  The  suggestion  to 
lo  Jury  that  defendant  did  not  testify  was 
nproper,  and  was  at  once  admitted  to  be  by 
Im.  The  court  also  alluded  to  It  In  his 
ifirpe.  There  was  much  said  upon  the  trial 
ilculated  to  Irritate  and  provoke  strong 
:atement8.  Apparently  counsel  for  the  peo- 
le  endeavored  to  keep  within  Just  and  proper 
Liles,  and  they  appear  to  have  evinced  as 
iiich  moderation  as  could  be  expected  under 
le  sting  of  repeated  accusations  of  unfair- 
ess  and  unprofessional  conduct  in  which 
tils  record  alwunds.  Under  the  circum- 
tnnces  the  defendant  Is  In  no  position  to  ask 
lint  the  case  be  reversed  upon  the  ground  of 
itomperate  language  used  by  people's  coun- 
el. 

The  prosecutor  Is  allied  to  have  had  In 
lis  possession  notes  of  testimony  taken  be- 
nre  the  grand  jury,  from  which  he  put  ques- 
tons  to  defendant's  witnesses,  and  to  have 
rfused  to  exhibit  It  to  defendant's  counsel, 
t  was  not  necessary  to  show  tiiese  notes 
Itber  to  the  witness  or  his  counsel.  They 
rore  not  of  the  character  of  a  deposition  or 
irlvate  writing,  andi  therefore  not  within  the 
ule  stated  In'  Ugbtfoot  t.  The  People,  16 
fich.  507. 

One  of  the  grand  Jurors— being  the  one  who 
eted  as  secretary  of  the  Jury— was  called 
D  Impeach  one  or  more  of  the  witnesses  as 
a  statements  made  before  such  Jury,  and 
ras  examined  In  the  usual  way.  On  cross- 
xamlnatlon  he  was  a^ed  to  read  from  the 
tenographic  notes  taken  by  him  of  proceed- 
ngs  before  the  grand  Jury,  by  which  he  re- 
rcphed  his  memory,  all  of  the  testimony  of 
uch  witnesses.  The  court  sustained  an  ob- 
?ctton  to  this.  Counsel  did  not  ask  to  see 
le  stenographic  notes  and  cross-examine 
pon  them,  but  contented  themselves  with 
lie  claim  that  the  prosecution  should  allow  a 
opy  of  all  of  such  minutes  to  be  read  to  the 
iiry.  There  can  be  no  doubt  of  their  right 
a  know  all  that  {he  stenographic  minutes 
ontalned  np«i  this  subject,  If  they  were  used 
[>  refresh  witness*  memory;  but  it  was  not 
miulred  after;  neither  is  there  anything  to 
bow  that  they  contained  anything  incou- 
istent  with  tbe  Btatementa  made  by  the 


ground  for  the  reversal  of  the  case. 

The  conviction  Is  affirmed.  Tbe  other  Jus- 
tlces  concurred. 


HOLLIDAT  T.  WRIGHT. 
(Supreme  Court  of  Michigan.    Oct  27,  1903.) 

CORPORATIONS— RBCOVERT  OF  BUBSCRIP- 
TION— AORBBMENT  WITH  PROMOTBR. 

1.  Where  a  Bub8crit>er  to  the  stock  of  a  cor- 
poration tenders  back  his  stock  and  demands 
repayment,  pursuant  to  an  agreement  with  a 
promoter  of  the  corporation,  it  is  no  defense  to 
an  action  tor  the  money  paid  on  his  subscrip- 
tion that  be  had  not  complied  with  his  contract 
In  paying  for  his  stock  as  assessments  were 
made,  when  the  corporation,  if  time  was  of  the 
essence  of  tbe  contract,  has  waived  the  provi- 
sion by  accepting  payment  after  the  delay. 

Error  to  Circuit  Court,  Wayne  County; 
Qefoge  S.  Hosmer,  Judge. 

Action  by  William  P.  Holllday  against 
j  Charles  Wright.  Judgment  for  plaintiff,  and 
defendant  brings  emn-.  Affirmed. 

I     Defendant  was  the  owner  of  certain  trade- 
j  marks,  copyrights,  and  good  will  of  the  busi- 
ness of  the  sale  of  certain  dentifrice  articles, 
I  end  sought  to  orgnnlze  a  corporation  for  the 
purpose  of  manufactarlng  and  selling  such 
I  articles  on  a  large  scale,  and  building  up 
^  a  business  by  means  of  extensive  advertising. 
I  Accordingly,  on  January  9,  1900,  a  subscrip- 
tion list  for  the  stock  was  opened;  the  com- 
pany to  be  styled  "The  Charles  Wright 
Chemltal  Company,"  with  a  capital  of  $150,- 
;  000.    Several   parties   subscribed   for  the 
1  stock.   Plaintiff  was  requested  by  the  de- 
I  fendant  to  subscribe,  and  did  so,  on  April  2,- 
I  1900,  under  the  following  agreement: 

"That,  whereas.  The  Charles  Wright  Chem- 
ical Company  was  to  be  organised  for  the 
prosecution  of  a  dentifrice  business,  with 
capital  stock  of  $150,000,  Wright  [defendant] 
to  receive  $100,000  for  trade-marks,  copy- 
rigbts  and  good  will,  the  remaining  $50,000 
to  be  sold  at  par,  defendant  to  transfer  to 
each  purcliaser  an  equal  amount  of  stock, 
to  be  Issued  to  him  for  tbe  trade-marks,  etc. 
Therefore,  It  Is  mutually  agreed  between  the 
parties  hereto,  that,  in  consideration  of  the 
subscription  of  $5,000  cash  to  be  paid  by 
said  party  of  the  second  part  [plaintiff]  to 
said  Ctmrles  Wright  Chemical  Company  for 
stock  therein  to  said  amount,  the  said  party 
of  the  first  part  [defendant],  on  payment  by 
said  second  party  of  his  subscription  which 
he  agrees  to  make  to  said  capital  stock  of 
said  proposed  Charles  Wright  Cliemical  Com- 
pany, said  party  of  the  first  part  agrees  to 
transfer  to  said  second  party  $7,000  worth 
of  the  stock  of  said  Charles  Wright  Chem- 
ical Company,  which  he  Is  to  receive  in  pay- 
ment for  said  trade-marks,  copyrights  and 
good  will;  said  $2,000  of  extra  stock  of  said 
Charles  Wright  Chemical  Go.  ii  to  be  trana* 


saia  second  partT's  preseDt  relaaoiui  tn  nid 
Obarles  Wright  CbemtcHl  do,  bualQen. 

"It  IB  also  muttittllr  agreed  that  wltbln 
one  year  after  the  orKanUsatlon  of  aald 
Charles  'WrJgM  abemlcaL  Co.,  snd  issnanra 
of  said  $12,000  wortb  of  stock  therein  to  aatd 
second  party,  and  pfiyment  tberetor  'By  tb« 
latter  of  the  $ES,000  subscrisitLoD  «foiewtd, 
said  second  party  shall  taani  the  optton  to 
surrender  said  f 12,000  TTorth  Af  atoek  ta  utd 
flrst  party,,  who  -nitbtn  six  montha  froTO  no- 
tice of  said  election  shall  repay  to  said,  sec- 
ond party  tlu  astoimt  paid  therefor,  to  wif: 
$5,000." 

Defendsnt,  cpon  ekecatlon  ot  tbe  contract, 
transferred  to  pialndEF  500  shares  of  atDCk  In 
the  CharbM  WriEht  Chemical  Company,  as 
security  IHv  tte  perfornm9»  contract 
on  his  part. 

The  c<«ttKt  te  ffiHafpthM  «ka  -in  fol- 
lows: 

rrhe  n&denfgned  desire  to  fonn  ft  cflopora- 
don  to  he  oj^nbed  tmder  tile  maouCietariiig 
and  Incorporatloii  laws,  being  Act  232  o£  tbe 
Pnhllc  Act!  of  Mlchtgsn  of  1885,  as  amended, 
with  a  capllBl  stock  of  $150,000,  to  ba  called 
the  Ohariea  Wrl^bt  Cbemlcal  Companj,  for 
the  purpose  of  carrying  on  In  Detroit  and 
elsewhere  the  buBlneas  of  numntactnTlng  and 
dealing  la  dentifrices,  and  to  tbat  end  hereby 
agree,  each  In  conslderattou  of  the  agree- 
ments of  the  others,  to  Join  In  the  D^aaiza' 
tlott,  and  ta  subscribe  for  and  take  stock  In 
sncb  a  corporation  to  tbe  amounts,  par  valne, 
set  after  flnt  respective  nftmes.  All  At^tails 
of  said  iJrganJzatioa  other  than  the  forego- 
ing, may  be  determined  by  vn^JqcM^  Sn 
interest  of  the  sJgoen  bereot**" 

The  aztltiMf  'Vt  taaodaHOn  were  «ecntsd 
April  I8di^  ^idBifQE  twins  otw  ot  those  w9io 
executed  ta(i  ^f^tBrnafOf^  Mtu.  Jta 
same  data  |^  Moaaoffle^ti'  aHt«^ 
and  plallail^  ms  elected  a  director.  Tbe 
directors  I  sntSmrtKCl  to  c&U  In  the  mb- 
Bcriptlona  u  tlie  amonnts  should  h«  seedisa. 
On  April: -fiQth  the  directon  made  a  pUX'-Xt^ 
26  per  dmt  PMUoittff  4M1  not  pay,  tnit 
June  lltIi^fon&-«i:&ir  WEOt«  4ef«ttd4]li  tkitt  Aft 
would  ta|Q»  iwlVBBttge  «f  the  above  aseee- 
ment  betV^tat)  tbem^  a&d  sdrlBtug  that  he 
get  Bome-^oM^to^-telcs  hia  place.  Other  eor^ 
respondeQ^  ilMNi^  Ijetween  them.  plaJntUf 
apparentyr  iMlg  UDdfiv  th«  ImpeecM  that 
he  could  '.t^  mAtAmttLse  ot  the  ai^pfeemeiit 
without  ilti§  j^$^ata»  th«eln  prorfded.  The 
corporatlMrftfavght  iUit  against  tho  plaintiff 
for  the  ftMesuaetitt  mada  ti|MA  1^  Btxk. 
He  then  paid  the  full  amonni  wltb  bmtoA 
and  costs  of  aidt,  and  defendant  transferred 
to  him  the  otJier  stock  provided  In  the  con- 
tract Before  the  .espiradoQ  of  the  yeart 
plalnUfl  tendered  back  his  stodk  and  de- 
manded lepayn^ent  of  the  $S,MO,  In  accord- 
ance wldi  the  afp'eement  Defendant  refus- 
ed to  pay^  and  thereupon  plalntilf  Instituted 
this  suit  At  the  close  of  the  testimony  tbe 
court,  at  tbsi  nqnast  of  the  gSaiaWf,  dlrectel 


and  Interest. 

George  W.  Radford,  for  appeilanL  D«f1«>E 
C.  Baftftonjl^  Cot  mmoUBfc 

OHANT.  J.  (after  smting  the  faelB|.  Th* 
defense  Is  that  time  was  of  the  cawcDCt 
tbe  contract  between  plaintiff  and  defesul- 
■nt;  that  plaintiff  did  not  comply  wltb  Ids 
contract  in  paying  for  hi&  stock  as  the  mth 
Hasmente  were  made,  and  cannot,  tbettftv^ 
maintain  sulL  Tbe  ODEpotatlon  bad  do  i»- 
terest  In  the  contract  between  pla  intUT  ud 
defendant.  In  contrscts  of  anbacrlptioii  tw 
the  stock  of  corporationa,  thoe  Is  not  of  cb* 
esaeiiice  thereof,  unless  It  la  ■apre— ly  ^m- 
Tlded  or  neeeasarlly  implied.  1:^  bawem 
time  was  of  tbe  eaaence  of  this  contract,  tkc 
t^orpor^tlon  waived  that  feature  of  U  by  ac- 
cepting payment  of  the  fnll  amount  mfter 
tbe  delay.  Ualone  t.  Oatea,  ST  Mich.  331 
49  S.  W.  eS8;  Foster  v.  Worthinston.  58  Tt 
66,  4  AtL  Mtti  Nlbbe  v.  Brauhn.  24  nL  M; 
PblUlpB,  «te.  Out,  T.  ^ymonr,  01  T7.  &  «K 
28  L.  Bd.  if  any  damages  accnted  tf 

plalntlfTs  failure  to  comply  with  bin  snb- 
scrlptton  contnct,  th^  corporation  aloae  nf- 
f^ed  tbem.  Individually,  tbe  defimdaJit  wat 
not  iojured  thereby,  but  only  In  Uie  c^ul^ 
of  a  stockholdor,  tt  liijnred  at  all. 

Tbe  court  was  correct  In  dlrecttiiff  ft 
diet,  and  tbe  Jodgmeatia  ott- 
er  JnmcM  osDcomd, 


(Supreme  Court  of  Michlgfin.    Oct.  XT,  190V 

TfiSTAMBNTaRT    OUAHDIAN  — APPOrWTMEST- 
BATrFlCATIDN— DISCHETION  OP  COURT- 
OBJBCTION  BY  WIDOW— WAJVER 

1.  Under  3  Comp.  Laws,  |  ST06,  providing  tbti 
m.tMlur  may  by  will  appoint  a  pufdian  tm 
100  maiisa,  hut  that,  %vEiea  the  mothv  or- 
vivcB,  aDch  Hrpoiotinent  shall  not  be  opentln 
antU  apprcred  by  the  JudEe  ol  probate  after  op- 
portaQitjr  offered  to  t&e  mother  to  sAnw  cava 
II]  iJiiiiLisition  ttieretOr  the  mothet  did  DOt  tm 
III  r  i  i^Iit  Co  make  aucb  oppCiajdlHt  b7  lOOMBAilt 
tik  tlie  probnte  Ol  the  VfUl. 

2.  The  statute  confers  dUeretionBTT  pmnam 
the  judge  of  probste.  and  his  dectsfon  win  bk 
1*  revi«(\'eil  es(^«pt  for  nhiiw  of  iU:;''.'rtt;<-a. 

3.  Tlie  ri'fii>iiLl  of  tLy  Jit'J;.v  of  probate  rat. 
fy  tbe  appoiaiment  as  testa inentarr  gnardUa  »f 
an  executor  was  not  an  abase  of  the  dlnvtiiH 
conferred  by  the  •tetnte,  whei*  it  a.ppeared  ti«i 

Ok  v\  iilnw  and  execulrix,  irlin  iilsn  oisni'^J 

:is  ;;ii;tn]inn  in  tbe  "ill.  toitlil  Unit  agrte  i^-li 
exwiitnr,  an<l  Unit  tin;  two  wete  mislnj-t-'i: 
of  each  otlier. 

CcrtioTJirl  tr  Circuit  Court,  W'nyne  Conner: 
Oeoi-.Lii'  S.  Ilojimrr,  Jiidfrr. 

Ali|i]ii>;iiii)ri  by  Ufor.v  Olirns,  iPstjiiDeatiiTJ 
KUMr  liMii  .'ind  tni-il'^i"  undt.=r  tin?  wiJi  of  lli'i* 
D.  ^V■>nil^Vi^rd.  <If i v;ij-Tc3,  for  uppolntmeat  br 
the  pf^^'f*fi''>  court  as  tf^pfiimc^nlflry  iruardiin 
of  Ettn  and  Bosa  Woodward,  and  froia  u 
ord?r  deiiTliif  ffiMSO&eaM  Al- 
armed. 

Que  Mills  D,  Woodward  died  tevtate 
B,  iSW.  A^p^laut,  O^rnft^  wu  bla  «Beeit« 


Lrose  between  Mr.  ObrnB,  the  ezecntor,  and 
Jie  widow  In  regard  to  her  right  to  take  her 
share  under  the  atatate  or  under  the  will. 

appeal  from  the  probate  of  the  will  by 
:he  probate  court  was  taken  to  the  circuit 
:ourt  While  the  suit  was  pending  there  the 
Ilfferences  were  amicably  settled  by  agree- 
nent  Mrs.  Woodward  was  allowed  to  take 
mder  the  statute,  and  the  probate  of  the 
ivlll  W8B  affirmed.  Subsequently  Mr.  Ohms 
LppUed  to  the  probate  court  to  be  appidnted 
estamentary  guardian.  A  hearing  was  had 
>efore  the  Judge  of  probate,  and  his  petition 
lenled.  Thereupon  he  appealed  to  the  dr- 
;nlt  court,  and  the  decision  of  the  probate 
?ourt  was  affirmed.  He  thereupon  appealed 
o  this  court 

James  H.  Pound,  for  appellant.  Dohany 
k  Dohany,  for' appellee. 

OBANT,  J.  The  statute  prorldes  that  er- 
ivy  father  may  by  hla  will  appoint  a  guard- 
an  or  guardians  for  his  children.  The  stat- 
ite  contains  a  proviso  that,  when  the  mother 
if  such  children  shall  Burrlve  -the  father,  the 
ippolntment  of  such  guardian  shall  not  be 
iperatlre  until  approved  by  the  Judge  of  pro- 
jate,  and  after  opportimlty  ofEered  to  the 
nothw  to  show  cause  In  opposition  thereto^ 
t  Comp.  LawB,  S  8706.  The  widow  appeared 
md  objected.  A  hearing  was  had,  proofs 
:aken,  and  the  Issue  held  by  both  the  probate 
ind  circuit  courts  against  the  appellant's 
:ontentlon.  His  reasons  for  asking  a  re- 
rersal  of  the  Judgment  appear  to  be  (1)  that, 
jy  her  consent  to  the  probate  of  the  will 
Lftw  her  appeal,  she  lost  her  right  to  object 
inder  the  statute;  (2)  that  the  reasons  shown 
ivere  not  sufficient  for  nonapproval  by  the 
»robate  eavat;  HB)  that  the  widow,  who  has 
lad  the  main  charge  of  the  esteto,  has  run 
t  in  debt,  and  that  she  la  responsible  for 
:bat  indebtedness. 

The  widow  did  not  waive  her  right  to  ob- 
ect  to  the  approval  of  Mr.  Ohrna'  appoint- 
nent  by  her  consent  to  the  probate  of  the 
iv^Ill.  The  statute  contemplates  a  subsequent 
)roceedInK  after  the  probate  of  the  will.  In 
vhich  the  widow,  the  mother  of  the  children, 
nay  appear  and  oppose  the  appointment. 
Che  reason  given  by  the  circuit  Judge  for 
lis  conclusion  Is  that  serious  questions  had 
Lilsen  between  yixa.  Woodward  and  Mr. 
>hraB,  and  l^at  there  was  a  mutual  distrust 
sach  of  the  other.  He  held  that  this  was  a 
tnffldent  reason  to  set  aside  the  testamentary 
ippolntment  The  stetute  confers  original 
urlsdlctlott  In  this  matter  upon  the  probate 
udge.  It  requhres  his  approval  before  the 
estamentary  appointment  can  become  oper- 
Ltlva  Only  when  there  is  a  clear  abuse  of 
bis  power  wUt  an  appellate  court  interfere. 
A  hether  he  may  act  arbitrarily,  we  need  not 
|«t^Iinfia^  K  WU  apparent  to  the  prqbate 


trustful  each  of  the  other.  In  this  we  con- 
cur. We  think  the  facts  and  circumstances 
Justified  the  action  of  the  lower  courts. 

The  Judgment  Is  affirmed.  The  other  Jus- 
tices concurred. 


BROWN  T.  SWARTHOUT  et  aL 

(Supreme  Court  of  Michigan.    Oct  27,  1903.) 

8PBCIFIC  PBRrORUANCB-^DSTINITB 
CONTRACT. 

1.  A  contract  by  the  owners  of  patents  with 
plaintitr  that  If  he  interests  capital  to  form  a 
company  to  manufactore  and  market  the  inven- 
tion, they  will  coDtribute  their  patents  to  the 
company,  they  to  receive  one-fourth  of  the  stock 
;  for  their  interest  aod  the  balance  to  go  to  the 
promoters  to  ^ocore  capital,  is  too  mdefinite 
to  be  apecifically  enfOTcea;  no  company  being 
organized,  there  Delng  no  provision  for  determin- 
ing how  mach  capital  stock  shall  be  required, 
and  such  owners  refusing  to  submit  the  ques- 
tion to  one  to  determine  the  amount  thereof  tqr 
I  tests. 

Appeal  from  Circuit  Court,  Wayne  Coun- 
ty, In  Chancery;  Morse  Rohnert  Judge. 

Suit  by  Henry  N.  Brown  against  George 
M.  Swarthout  and  otliera.  I>ecree  for  de- 
fendants, and  complainant  appeals.  Af- 
firmed. 

Robert  M.  Brownson,  for  aj^ellant  Park- 
er &  Burton  and  Blliott  J.  Stoddard,  for  ap- 
pellees. 

MONTGOMERY,  J.  This  is  a  bill  filed  to 
enforce  the  specific  perfonnance  of  a  con- 
tract which,  after  reciting  that  defendants 
Swarthout  &  Stein  are  the  owners  of  patents 
for  generating  gas  from  oil  >and  water,  pro- 
ceeds as  follows:  "And  whereas,  said  Swart- 
hout &  Stein  are  wishing  to  interest  capital 
to  manufacture  and  put  on  the  market  the 
above-named  Inventions  and  appliances.  In 
order  to  do  so  the  above-named  parties  of  the 
first  part  agree  with  Henry  N.  Brown,  of 
Detroit  Michigan,  party  of  the  second  port 
that  if  the  said  party  of  Mxe  second  part  In- 
terest capital  to  form  a  company  to  manu- 
facture and  market  said  Invention  and  appli- 
ances, they,  the  said  parties  of  the  first  part 
will  contribute  all  their  inventions  now  made, 
together  with  al)  improvemente  that  may 
hereafter  be  made,  and  for  thdr  part  In  said 
company  to  be  formed,  will  assign  to  said 
company  above  patmts  and  Improvements 
that  may  be  made.  Said  Interest  In  said  pro- 
jected company  to  be  one-fourth  of  tbe  en- 
tire capital  of  said  company,  the  said  one- 
fourth  to  be  paid-up  capital,  and  to  be  divid- 
ed between  said  Swarthout  &  Stein  as  they 
themselves  may  direct  Tbe  balance  of  stoct 
of  said  projected  company  Is  to  go  to  tl* 
promoters  of  .said  company  herewith  rep 
sented  by  Henry  N.  Brown,  party  of  tbe  r 
ond  part  tor  the  purpose  of  procuring  cai 
t»  make  mid  ^npuaqm  mA^auk^' 


Tma  agreement  toajt  Juid  good  ror  bi\ 
months  from  dste,  and  U  expiTiment  rilnnts 
made  and  put  )n  nre  not  good  or  bnvo  no 
value,  and  no  permanent  cdmp&nr  Is  formed, 
tben  at  the  end  of  the  above  six  monthB  this 
agreement  1«  inUI  and  rold.  When  money  ia 
available  to  Cfcct  experimental  plants,  aald 
Swarthoat  A  Btein  abaU  hove  Sr&t  emDloy- 
ment,  and  i^;]iave  direction  of  making  and 
setting  up  fiVtS  plants  at  fS-OO  per  day  and 
traveling  eipeDS»^,  both  If  needf^;  If  only 
one  at  first,  then  that  one  to  be  Swartliout 
The  remuneratlcm.  of  |S:00  Is  only  to  apply 
during  experimental  pertod.  After  the  ex- 
periments are  proved  BoeceMful,  then  com- 
pany ts  tct  Ibe  for  mod  with  sufficient  capital 
to  carry  oit  the  businese.  Amount  of  capital 
to  be  detannlned  as  soon  as  sncceasful  ex- 
periments aK  imade  end  sQcceaafnl  plants  In 
operation."  The  hill  tben  avers  that  com- 
plainant Interested  three  other  parties,  Wil- 
liam S.  Vreelaod,  Oeorge  B.  Wallace,  and 
Geoi^e  E.  Kerwln,  who,  toiEjether  with  com- 
plainant, Bgieefl  to  contLibute  such  an 
amount  of  inoney  aft  ^iiuld  he  neoesaury  to 
erect  an  experlroen&l  pliant  and  defray  the 
expenses  of  incoiitoratltig  tiso  projprtpd  com- 
pany. That  immediately  thereafter  com- 
plainant mrtlJIled  defendants  Swartbout  & 
Stein  that  h*  had  Interested  the  capital  nec- 
essary to  do  ttie  es^erimt^ntal  work  and  or- 
ganize the  proposed  company,  and  requetiled 
Swarthout  to  come  to  Detroit  and  biigin  the 
section  (tf  the  experimental  work;  that 
Swarthout,  on  one  jjretext  or  another,  neglect- 
ed to  carry  oat  his  part  of  tLie  contract  until 
the  1st  of -Uiiy,  1002,  when  be  came  to  De- 
.troit;  that  It  "iiraB  oiot  until  tbe  9tli  of  May 
that  he  hegati  tbe-  erection  of  the  axperl- 
mental  plant;  and  that  he  continued  to  carry 
on  said  worfe  May  Elflt  The  bill  fur- 
ther allegflf  otttpplftlnaiit  carried  oat  Ms 
part  of  the  terms  Of  sold  contract  with 
Swarthout  and  Stein;  that  he  paid  Swarthout 
the  salary  agreed  upon,  and  furnished  him 
with  the  materials,  tools,  ftud  appUancee  he 
needed  or  ^Mfee^  ^^9^.  prior  to  June  Ist 
he  had  Inteiir$H^:|rti;^^  capital  to  form  s 
stock  comjpC^  ti&  Oamifactiiro  and  market 
said  hydroeti^  "bdneta;  on  May  81^1 
he  arranged  with  one  Ftof.  Charles  !•.  Weill 
to  make  certain  experimental  lests^  the  re- 
sults of  whjctl  tests  WW-  to  detenntne  the 
amount  of  ^Ital  stock  of  said  projected 
comimny,  ^st  the  said  Swarthout  refused  to 
proceed  wt^  said  tests,  and  also  refused  to 
further  caB^  dOt  Id*  j»rt  of  the  coniract. 
I^e  bill  f la^ber ^Cfafutvet  tbat  Swarthout  lu 
defiance  of  compIatbant^B  rights,  atdd  and  as- 
signed, or  Is  ationt  to  sell  and  assign,  the 
patents  to  George  B.  Kerwln,  the  defendant 
The  bill  prays  a  specLQc  pexfcKrmance.  To 
this  blU  a  deiAunvr  itw  AMI.  ttad  fnnn.a  de- 
cree sustaiQlibifH^«'4eD9«^  ap- 
peals. 

We  thin£  V^HUa^^fa^^^  iitfiA  tM  dis- 
cussed.        i}9^!t^,  .|tt  |t»J%{HsfrH^ 
not  only  not  Vi^^itDhl^  Hot  It  VHi  tii^«tte«rt«S£f 


in  Its  l£rmi  to  justiiy  a  aecree  or  speox 
pprCormanct  While  It  may  be  true,  si 
claimed  by  complalnnnf  s  counsel,  tliat  a  ar> 
tract  wtdch  in  its  inceptloa  la  not  mcTu 
m^y  be  enforced  where  the  partr  bAvtog  tfee 
option  to  proceed  with  th»  cmtraet  bac  pv- 
forTii^d  on  hfa  part  so  that  a  apeeffle  pet- 
formaiice  Mpon  asrced  terms  may  be  demed. 
such  Is  not  this  case.  Here  it  la  aastmiH 
that  the  axperlmaitsJ  wwk  was  midcrtatei 
to  make  a  test  for  the  pnrpose  of  aacertalni&r 
how  much  oapltat  stock  sbould  be  required 
for  the  coD^paoy.  Wlua  is  to  d«tenutae  thii 
i;u>i>stIon  7  Otswlii^  lob  court  can  say,  aa£ 
wbosf?  judgnieTit  is  to  proval]?  Ttie  tanitans 
might  be  coiulucuni  upon  a  small  M!iii9  iiri 
large  scalCL  The  contract  contains  no  ^ 
visions  for  tilts,  nor  for  the  employment  of 
an  expert  to  ascertain  and  determine  ib> 
proper  amount  of  capital  stock.  Up  to  thii 
time  DO  {Huporatloa  has  bwn  formed;  w 
stock  iB  pcoTlded  or  within  tlte  cwsll  «i 
defendai^ts.  The  cotapl&^Dt  la  tioc.  hf  tiw 
terms  of  this  contract  entitled  to  anj*  parthc 
of  the  capital  Bto<^  ezc^t  what  |w  vVTB 
The  a(fi«ement  la  t^t.  aft»-  omfr^Oilft^  of  tbf 
capital  stock  1b  liUvtded  hetwe«a  SwarttMni: 
and  Bteln,  the  balance  of  the  stoclc  la  to  go  to 
the  promotefs  of  «aJ|4  company  represinital 
by  coanidalDait^  Bn^ffB,  for  the  poi^oae  of 
promr&ig  capital  to  make  said  ap^htoete 
and  market  f^em.  Brown,  would  not  bmne 
the  owner  of  this  stock.  It  would  harm  to  br 
Rmverted  Into  monvy  to  be  tsed  tor  titK  pv- 
poses  of  the  DtisbiettB.  We  thlafc  tlw  MU  k 
defective.  In  that  tt  fUls  to  ahmr'tii^aiiaa- 
panj  was  otxaidBed*  It  la  tmew  tt  nam 
that  complf^naat  taa  li^nst^A  colDcieA 
capital  to  form  a  *tat^  ^oaxfiasxy,  Imt  In  the 
next  sentence  tt  auarti  a  d^shnlt  In  ik^ut 
ant  for  IfttUrtc  to  make  a  test  for  tMwstaSt 
tog  IkoV  iQQdh  capital  Aoold  be  reqidxed  b 
forih  a  atock  oompany.  Tfaese  two  aCite- 
menta  are  hardly  condatent  The  Uail  wtfh 
tXie  conteact  la  Ui&t  it  made  do  pccniaieB  m 
detnnulnlng  how  mudL  caiAtal  Btncfe  'ahnll 
be  required,  apd  0«fa(ndaata  want  tm.  m0 
to  be  in  de^Qit  for  refniliiE  tfr  cmaffe  1» 
submit  that  question  to-^rot  Wdll— a  csa- 
tract  that  in  Its  terms  la  too  hsdeflutte  sat 
nacertaSn  ^  ^  aoaoi^ptfMifr  of  ipec^  fO^ 
f ormaiBiOeti 


In  fv  V:ffLSWB  SATFA^Bi 

STATE  T,  KILER. 

(Supreme  Conrt  of  Iowa.    Oct  20,  1S03.) 

IHHBRITANCB  TAXaS-PERSONS  LIABLA^^SB- 
DECEASED  DEVISEES— DESCEND ANT8. 
1.  Code,  S  1467^  lubjects  to  an  inhKituM 
tax  ail  properlr  pasrias:  by  will  or  by  stntuie 
of  inhentQnre  to  any  persop  otJitr  tben  to  th» 
fntlipr,  nrithfr.  ^tr„  or  LiutMil  desceodoB'>' 
Section  3^bl  provides  that  If  the  deviaee  dx 
tmbm  tbc  testittoff^  hli        alMl|  itAarit  iM 


er  oi  testator,  aaa,  tnai  loe  propwt;  ueviHcu 
lassed  directly  from  testator  to  his  brother  and 
ister,  and  was  subject  to  the  collateral  inberit- 
nce  tax. 

Appeal  from  District  Court,  Montgomery 
iounty;  O.  D.  Wheeler,  Judge. 

Proceedings  to  compel  the  payment  of  a 
ollateral  Jntaerltance  tax,  under  Code,  S  1467, 
ipon  certain  real  estate  situated  In  Mont- 
xjEoery  county.  The  lower  court  held  the 
roperty  to  be  subject  ta  the  payment  of 
be  tax,  and  the  administrator  of  the  estate 
f  tbe  deceased  owner  appeals.  AdOrmedL 

C.  B.  BlchaidB  and  P.  W.  Blchards,  toe 
ppellant  Ohas.  W.  Mnllan,  Atty.  OeiL,  for 
ppcllee. 

McCLAIN,  J.  In  1895,  Barah  J.  Hulett  and 
VUlIam  M.  Hulett,  her  son,  executed  wills, 
ach  devising  all  of  his  or  her  property  to 
he  other.  Sarah  J.  Hulett  died  In  February, 
901,  seised  of  the  property  In  question  In 
bis  case.  William  M.  Hulett  died  in  May 
f  the  same  year,  possessed,  therefore,  by 
be  devise  from  his  mother,  of  the  fee-simple 
itie  to  such  property.  Charles  E.  F.  Hulett 
nd  Alma  Johnson  are  the  only  children  of 
iarah  J.  Hulett  surviving  the  death  of  the 
on  William  M.  Hulett.  Under  tbe  provision 
f  Code,  §  3281,  that  "if  tbe  devisee  die  be- 
ore  tbe  testator,  bis  heirs  shall  inherit  the 
»ropei-ty  devised  to  blm,  unless  from  the 
enns  of  the  will  a  contrary  Intent  is  mani- 
est,"  the  real  property  In  question  passed, 
rom  William  M.  Hulett,  on  his  death,  to  hie 
irother  and  sister,  who  took  as  heirs  of  tbe 
notber,  the  deceased  devisee  under  the  will 
•t  William  M.  Hulett.  It  is  provided  by 
:ode,  8  1467,  that  "all  property  within  the 
urisdiction  of  this  state,  and  any  interest 
herein,  whether  belonging  to  Inhabitants  of 
his  state  or  not.  and  whether  tangible  or 
□tangible,  which  shall  pass  by  will  or  by 
he  statutes  of  inheritance  of  this  or  any 
ther  state  *  *  *  to  any  person,  in  trust 
r  otherwise,  other  than  to  or  for  the  use 
f  the  father,  mother,  husband,  wife,  lineal 
lescendants,  •  •  ♦  ghall  be  subject  to  a 
ax  of  five  per  centum  of  Its  value  above  tbe 
um  of  one  thousand  dollars,  after  the  pay- 
ment of  all  debts,  for  tbe  use  of  tbe  state." 
?be  precise  question  raised  In  the  lower 
oiirt,  and  now  presented  here.  Is  whether 
he  real  estate  in  question  passed  directly 
rom  William  M.  Hulett  to  his  brother  and 
later,  and  therefore  to  collateral  heirs,  and 
s  subject  to  the  inheritance  tax,  or  whether 
t  is  to  be  considered  as  having  passed  from 
lie  mother  of  William  M.  Hulett,  devisee  un- 
ler  his  will,  deceased  before  bis  death,  to 
luch  persons  as  her  descendants,  and  there- 
!ore,  under  the  language  of  the  statute,  ex- 
iinpt  from  tbe  Inheritance  tax. 

The  HOlutlon  of  this  qnestlon  depends  upon 
I  oonBtnxctioa  of  Code,  I  8281,  abore  quoted. 


to  change  the  common  law  as  to  constructloD 
of  wills,  by  which  a  t^evlse  to  one  who  was 
deceased  at  the  time  of  tbe  death  of  the 
testator  was  regarded  as  lapsing  and  be- 
coming ineffectoal,  so  as  to  preserve  the  de- 
vise to  a  greats  or  less  extent  for  tbe  benefit 
of  persons  who  would  presumably  have  en- 
Joyed  tbe  benefits  of  such  devise  bad  the 
devisee  survived  the  death  of  the  testator 
and  died  immediately  afterward.  The  lan- 
guage of  the  various  statutes,  however,  has 
not  been  uniform  as  to  the  persons  who  shall 
enjoy  tbe  benefits  of  the  devise.  In  England 
the  provision  Is  tliat,  if  a  devise  Is  made  to 
a  child  of  testator,  who  dies  before  the  death 
of  such  testator,  leaving  issue  surviving  at 
the  time  of  the  death  of  such  devisee,  the 
devise  shall  not  lapse,  but  take  effect  as  if 
the  death  of  such  person  had  happened  im- 
mediately after  the  death  of  tbe  testator.  In 
re  Scott,  Deceased  [1900]  1  Q.  B.  D.  372; 
Johnson  v.  Johnson,  3  Hare,  167.  And  the 
New  Jersey  statute  seems  to  be  similar. 
Denlse's  Ei'rs  v.  Denlse,  37  N.  J.  Eq.  163. 
■  But  it  is  to  be  noticed  that  our  statute  la 
I  framed  In  different  language.  The  devised 
i  property  does  not  go  to  tbe  children  of  the 
{  predeceased  devisee  as  though  he  had  sur- 
<  vlred  tbe  testator,  but  bis  heirs  inherit  it. 
1  This  change  of  statutory  form  avoids  many 
I  dlfiicultles  which  have  arisen  in  England  and 
j  in  other  states  with  reference  to  the  dispo- 
sition of  a  devise  to  a  predeceased  devisee, 
and,  as  we  think,  makes  the  disposition  of 
the  property  analogous  to  that  provided  for 
by  Code,  §S  3378,  3381,  with  reference  to  In- 
heritance by  right  of  representation.  Under 
those  sections  real  estate  descends  in  equal 
sbares  to  decedents'  children,  unless  one  or 
more  of  them  is  dead,  tn  which  case  the 
heirs  of  a  child  who  la  dead  inherit  his  share 
as  though  such  child  bad  outlived  tbe  de- 
ceased; and,  if  no  descendants  survive,  and 
the  parents  also  are  deceased,  who  would 
have  taken  in  the  absence  of  children  of  de- 
ceased had  such  parents  smrvlved  the  de- 
ceased, the  portion  which  would  have  fallen 
to  tbe  parents  is  to  be  disposed  of  In  the 
same  mnnner  as  if  tbe  parents  had  outlived 
the  intestate  and  died  in  tbe  possession  and 
ownership  of  the  portion  thus  falling  to  their 
share.  Under  these  sections  it  has  been  held 
that,  although,  for  tbe  purpose  of  deter- 
mining tbe  descent  of  property,  a  deceased 
child,  or  a  deceased  parent,  in  case  there  are 
no  descendants,  is  to  be  regarded  as  having 
survived  the  decedent,  nevertheless  tbe  prop- 
erty passes  directly  from  the  decedent  to  tbe 
persons  who  are  determined  to  be  his  beirs  by 
the  application  of  these  rules,  and  that  the 
beirs  thus  taking  do  not  take  through  the 
deceased  person  who  la  thus  assumed  to  have 
survived  for  the  purpose  of  determining  their 
relationship.  Lash  v.  Lash,  57  Iowa,  88,  10 
N.  W.  802;  Leonard  t.  lining.  57  Iowa«  648, 


on- 


Co. 


00 


9 


or 


'f«f,e,        /        -Jfo/^*^''**  0/  ^t.^*Q6o  «Dn;, 


"in  to 


Jo 


J"<Iffr'^  fie, 


an 


'8e. 


'Id  ts!      o!  t^'^t 


Of 


tile 


fife 


'0  t?  PWn?  ?«ve  ,>  ap. 


a/ice, 


Of 


the 


the 


of 


'I- to 


tj)e 


Digitized  by 


Google 


their  respectiTe  applications.  Upon  receivlDg 
tbc  policies  for  the  second  time,  and  flnding 
the  same  to  be  the  policies  originally  issued, 
and  imcbanged,  plaintiff  sent  them  back  to 
FlemlDg  Bros,  without  explanatioD.  As  to 
none  of  the  foregoing  facts,  as  we  taare  stat- 
ed them,  la  tbere  any  snbBtantial  dlapnte  In 
the  record. 

This  action  Is  brought  by  plaintiff  on  his 
own  behalf  and  as  assignee  of  his  wife  and 
brother  to  recover  the  amount  of  the  several 
notes  given  to  Rambo  as  above  stated.  In 
the  first  count  of  the  petition  It  Is  contended 
by  plaintiff  that  the  policy  In  fact  applied 
for  by  him  was  a  10-year  endowment,  and 
that  the  policy  applied  for  by  bis  wife  was  a 
20-year  endowment;  that  Rambo  fraudulent- 
ly wrote  the  applications  and  procured  them 
to  be  signed  as  they  now  appear.  They  say 
that  they  were  unable  to  read  the  handwrit- 
ing of  Rambo,  and  that  the  fraud  consisted  In 
bis  reading  the  applications  to  them  as  though 
calling  for  endowment  policies,  wben  In  fact 
policies  differing  in  character  and  value  were 
called  for.  It  Is  alleged  that  such  fraud  was 
not  discovered  at  the  time  the  policies  were 
delivered  to  them.  The  facts  in  reference  to 
the  subsequent  taking  ap  of  the  policies  by 
Rambo  are  then  alleged,  and  In  connection 
therewith  it  Is  said  that  such  policies  were 
retained  for  a  period  of  about  five  months; 
that  during  that  period  the  policies  were  un- 
der control  of  defendant,  and  not  in  force; 
that  In  January,  1886.  defendant  attempted  to . 
place  said  policies  In  force  by  sending  a  phy- 
sician to  examine  them  and  procure  a  certifi- 
cate of  health;  that  the  policies  were  then 
returned  to  them,  bat  without  the  changes 
having  been  made  therein  to  make  the  same 
conform  to  the  agreement  had  between  them 
and  said  Rambo,  and  that  defendant  has  re- 
fused and  neglected  to  make  such  correction. 
In  the  second  count  of  the  petition  the  facts 
in  ration  to  the  application  of  W.  J.  Arm- 
strong are  set  forth,  and  It  is  alleged  that  no 
policy  was  evjer  delivered  to  him.  Judgment 
In  the  gross  sum  of  f405.62  is  demanded,  with 
Interest  The  answer  la  a  general  denial. 
The  further  facts,  as  far  as  material,  will  be 
noticed  in  the  i^ilnlon.  Trial  was  bad  to  a 
jury,  and  there  was  a  verdict  and  Judgment 
in  favor  of  plaintiff  for  the  sum  of  $284.67. 
The  defendant  appeals.  Reversed. 

Jamison  &  Smyth,  for  appellant.  Helns  & 
Helns  and  C.  W.  Meek,  for  appellee. 

BISHOP,  G.  J.  The  evidence  offered  by 
plaintiff  having  relation  to  the  subsequent 
taking  up  by  Rambo  of  the  policies  Issued 
to  plaintiff  and  his  wife  was  admitted  over 
the  objection  of  defendant  that  the  same  was 
Incompetent  and  Immaterial.  Counsel  for  ap* 
pellant  contend  that  such  ruling  was  error. 
^Tbe  action,  it  Is  to  be  ol).iiervp<l,  !b  jsmuttded 
upon  tbe  CrBud  alleged  to  hn?e  been  commit- 


the  right  of  recovery  must  be  prediiated  up- 
on proof  of  the  fraud  alleged,  and  upon  tb« 
fact  that  within  a  reasonable  time  after  tte 
discovery  of  such  fraud  the  policies  were  re- 
turned, or  offered  to  be  returned,  to  the  iff- 
fendant.  Clearly,  a  party  making  appUcatid) 
for  life  Insurance  is  not  bound  to  accept  i 
policy  differing  In  form  and  provisions  froni 
that  which  he  had  the  right  to  believe 
did  believe  he  was  to  get  And  If  by  traod  in 
character  such  as  that  the  law  will  take  no- 
tice of  and  grant  relief  a^lnst  be  Is  Indncfd 
to  accept  Into  his  possession  such  diffen-nr 
policy,  he  Is  not  bound  to  retain  the  same 
and  pay  premiums  thereon.  But  be  must  re- 
turn or  offer  to  return  tbe  policy  within  t 
reasonable  time,  and  whether  he  has  done  so 
or  not  Is  generally  a  question  of  fact  for  tbr 
Jury.  In  this  connection,  at  least  the  evi- 
dence objected  to  was  material.  Rambo 
was,  or  had  been,'  the  agent  of  the  company 
He  had  procured  the  policies  to  be  dellvprrt 
to  him  upon  the  representation  that  a  mlf- 
take  had  been  made  in  writing  tbe  same.  asJ 
that  he  was  acting  In  tbe  premises  on  tb- 
request  of  Fleming  Bros.,  general  agents. 
Taking  the  record  as  it  stood  at  the  time,  tl» 
court  might  fairly  Infer  that  tbe  plaintiff  was 
seeking  to  prove  an  actual  return  of  the  poli- 
cies to  defendant  and  that  the  evidence  of- 
fered was  but  a  step  in  that  direction.  From 
the  viewpoint  of  tbe  offer  and  the  mlin^ 
we  cannot  say  that  the  evidence  was  inad- 
missible. 

2.  Appellant  makes  complaint  of  tbe  gjvin^ 
of  the  tenth  Instruction.  Therein  tbe  attert- 
tlon  of  the  Jury  Is  called  to  the  facts  connect 
ed  with  the  retaking  of  possession  by  Rambo 
of  the  policies,  and  his  subsequent  dellveTT 
thereof  to  Fleming  Bros.,  and  ttiat  befoir 
such  policies  were  again  delivered  to  plain- 
tiff the  defendant  caused  plaintiff  and  hi? 
wife  to  be  re-examined  by  a  physician.  Tto 
instruction  then  proceeds:  "You  are  Instroct- 
ed  that  the  defendant  under  the  undisputed 
evidence  In  this  case,  had  no  right  to  make 
such  requirements  of  plaintiff  and  his  wife. 
Tet  you  are  further  instructed  that  If  you  find 
from  the  evidence  that  the  plaintiff  and  his 
wife  voluntarily  and  without  objection,  witb 
a  full  knowledge  of  all  the  facts  as  to  what 
the  written  application  theretofore  signed  by 
them  contained,  consented  and  agreed  to  tbe 
further  examination,  and  signed  the  certifi- 
cate in  evidence  before  you  of  date  Jana- 
ary  7.  1896,  then  these  fiicts,  taken  alone, 
would  not  make  the  defendant  liable  ber^: 
but  before  tbe  defendant  would  be  liable  to 
plaintiff  for  the  premiums  paid  npon  these 
two  policies,  upon  tbe  facts  stated  In  this  1d- 
structlon,  he  must  go  farther,  and  show  by 
the  evidence  that  the  defendant,  at  some 
time  during  tbe  time  tbe  said  policies  were 
not  In  possession  of  plaintiff  after  tbe  first 
dellA^7~  ¥o  bim  and  before  they  were  xwUOr 
ered  ^  plabitjfl,  «tter  JaaanTy  7,  Dttft.  V 


luring  said  time  the  defendant  did  treat 
lald  policies  as  not  being  In  force,  then  plain> 
iff  would  have  the  right  to  treat  said  poll- 
rlea  as  not  being  In  force,  and  would  have 
he  rlgbt  to  recover  back  the  premiums  paid 
:herefor,  provided  be  exercised  snch  right 
jrtthin  a  reasonable  time.'*  The  thought  of 
:he  instruction  does  not  readily  present  It- 
lelf.  Indeed,  we  are  not  even  now  sure  that 
!ve  have  arrived  at  a  correct  interpretation. 
The  contract  of  Insurance  Ib  not  Included  In 
:he  record,  but  we  may  concede  that  the  trial 
?ourt,  with  such  contract  before  It,  correctly 
letermlned  tbat  defendant  had  no  right  to 
require  a  medical  re-ezamlnation  of  the 
plaintiff  and  his  wife.  So,  too,  it  may  be 
laid  tbat  the  court  was  right  In  saying  that 
the  fact  that  plaintiff  and  his  wife  may  have 
voluntarily  and  without  objection  submitted 
to  aucb  examination,  having  at  the  time  full 
mowledge  of  all  the  facts  stated  in  the  orig- 
inal applications  signed  by  them,  would  not, 
taken  alone,  give  plaintiff  the  right  to  recover 
back  the  premiums  paid  by  him.  We  are  un- 
able, however,  to  find  trace  of  any  line  of 
connection  between  the  propositions  thus 
9tited  and  wtiat  is  thereafter  said  in  the  In- 
struction. Conceding  that  at  some  time 
while  the  policies  were  In  its  possession  the 
defendant  did  some  act  Indicating  that  It  did 
not  consider  the  same  in  force,  or,  indeed, 
ttiat  It  actually  treated  the  policies  as  not  be- 
ing In  force,  still  we  are  unable  to  see  how 
any  right  of  plaintiff  involved  therein  could 
be  affected  by  the  fact  that  a  medical  re-ez- 
atnlDatlon  had  been  brought  about  by  de- 
fendant, which  was  acquiesced  In  by  plain- 
tiff. Nor  do  we  perceive  how  such  conduct 
on  the  part  of  defendant  with  respect  to  the 
policies,  taken  In  combination  with  the  con- 
clusive propositions  previously  stated  In  the 
instruction,  could  give  rise  to  a  right  on  the 
part  of  plaintiff  to  treat  the  policies  as  not  in 
force,  and  to  maintain  an  action  to  recover 
back  the  total  premlnms  paid.  As  we  think, 
the  most  that  could  be  said  und«  any  cir- 
cumstances would  be  that  the  requirement  of 
a  further  examination  was  Indicative  of  a 
purpose  on  the  part  of  defendant  to  bring 
about  a  cancellation  of  the  policies.  If  this 
was  the  thought  of  the  trial  court,  and  con- 
ceding the  pn^sitlon  to  be  Involved  in  the 
case.  It  was  too  vaguely  expressed  to  be 
readily  nnderstood  by  the  Jury.  Directing 
attention  now  to  the  proposIti<m  last  stated 
In  the  Instruction,  It  Is  to  be  said.  In  the  first 
place,  that  there  Is  no  competent  evidence  In 
the  record  tending  to  show  a  purpose  on  the 
part  of  the  defendant  to  treat  the  policies  as 
not  In  force.  As  we  have  said,  the  only  act 
done  was  to  call  for  a  further  medical  exam- 
ination. In  connection  therewith,  Fleming 
DOW  testlfles  that  the  reason  for  his  action 
was  tbat  he  mistakenly  supposed  at  the  time 
mt  tttt  Dvamignui  oa  ttie  jtoaastt  had  n^t 


change  In  any  way  the  legal  status  of  the 
parties.  It  may  be  tliat  the  thought  intended 
to  be  expressed  In  the  Instruction  was  that 
If  defendant,  having  regained  possession  of 
the  policies,  and  having  given  out  some  ex- 
pression or  done  some  act  Indicative  of  its 
purpose  to  permanently  withhold  such  polides, 
this  would  amount  to  a  declaration  of  rescis- 
sion or  cancellation  on  Its  i>art,  in  which  the 
plaintiff  might  acquiesce,  and  at  once  bring 
his  action  to  recover  back  the  premiums  paid. 
As  we  have  seen,  the  primary  trouble  vrith  this 
Tlew  of  the  case  la  that  the  record  is  barren 
of  evidence  upon  which  to  rest  the  proposition. 
But  were  this  not  so,  we  think  It  must  be 
said,  in  any  event,  that  the  position  taken  has 
no  merit  considered  as  a  matter  of  law.  We 
have  no  question  but  tbat  the  parties  to  an  in- 
surance contract  may  by  appropriate  words,  or 
by  conduct  clearly  Indicating  such  intention, 
agree  upon  a  rescission  or  cancellation  of  their 
contract,  and  this  without  reference  to  whether 
snch  contract  remains  in  an  executory  stage, 
or,  on  the  other  hand,  bad  been  previously 
put  in  full  force  as  to  both  the  parties  thereto. 
That  the  policies  here  in  quesUon  had  been  put 
in  force  cannot  be  doubted.  Delivery  Imd 
been  made  thereof,  and  the  premiums  paid. 
There  was  nothing  further  to  do  save  to  pay 
the  future  premiums  to  become  due  by  the 
one  party  and  to  pay  the  value  of  the  policies 
at  maturity  by  the  other  party.  It  will  be  un- 
derstood, of  course,  that  in  this  immediate 
connection  we  are  leaving  out  of  consideration 
the  fraud  issue  presented  by  the  pleadings. 

Now,  as  a  matter  of  course,  mutuality  Is 
an  essential  element  In  a  voluntary  contract 
rescission;  snch  a  rescission  as  would  restore 
the  parties  to  their  original  status.  Tbe  par- 
ties, by  express  words,  or  by  conduct  clearly 
indicative  of  such  Intention  and  purpose,  must 
agree  upon  the  fact  and  the  conditions  of  the 
rescission.  Johnson  v.  Beed,  9  Mass.  78,  4 
Am.  Dec.  88;  Burton  v.  Shotwell,  76  Kj. 
271;  Vawter  v.  Grlffln,  40  Ind.  593.  Mani- 
festly, the  record  before  us  presents  no  fact 
or  conditions  to  which  the  doctrine  of  con- 
tract rescission  can  be  made  applicable.  Here 
possession  of  the  policies  was  obtained  from 
plaintiff  by  false  ];««tense,  and  without  right 
or  authority.  In  the  course  of  time  the  tortious 
holder  gave  over  possession  thereof  into  tbe 
hands  of  the  general  agent  of  the  defendant 
company,  who,  having  first  satisfied  himself 
tbat  plaintiff  and  his  wife  continued  in  good 
health,  thereupon  again  delivered  the  policies 
to  plaintiff.  Most  certainly  a  voluntary  agree- 
ment to  rescind  could  not  be  predicated  upon 
such  a  state  of  facts.  But,  suppose  that  tbe 
defendant  company  had  manifested  an  inten- 
tion to  treat  the  policies  in  question  as  not  In 
force,  or,  going  to  extreme  iengtus,  had  in  an 
unequivocal  way  declared  such  policies  to  be 
without  further  force  and  void.  What,  then, 
cmo.  1M  AU  «t  tlie        of  fiWWi?;.; 


Digitized  by  Google 


vuiy,  wuuiu  im  upeu  lu  iiijui.    xxe  uiiijul  nut:  Lur 

a  return  of  his  policy,  or,  on  the  other  hand, 
he  might  treat  the  policy  as  canceled  by  the 
act  of  the  defendant,  and  aue  for  the  amount 
of  the  unearned  premiums  paid  by  him.  A 
bare  reading  will  suffice  to  show  that  to  neith- 
er of  such  cases  could  the  inatruction  here 
given  be  made  applicable. 

A  further  and  fundamental  error  of  the  In- 
struction arises  out  of  the  fact  that  thereby 
the  Issues  In  the  case  are  wholly  Ignored.  Re- 
duced to  a  sentence,  the  instruction  telle  the 
Jury  that  upon  finding  the  facts  In  reference 
to  the  medical  examination  to  be  as  stated, 
and  finding  as  a  further  fact  that  defendant, 
while  the  policies  were  In  Its  possession,  did 
some  act  manifesting  an  Intention  to  treat  the 
same  as  not  In  force,  these  will  be  sufficient 
upon  which  to  found  a  verdict  In  favor  of 
plaintiff.  Such,  at  least.  Is  the  effect  of  the 
language  used,  and  the  Jury  could  hardly  fall 
to  so  understand.  Now,  the  case  made  by  the 
pleadings  is  one  based  upon  fraud.  The  gist 
of  the  action  Is  the  alleged  tortious  conduct  of 
Rambo  In  securing  the  applications  in  the 
foim  In  which  they  now  appear.  Flaintllf  Is 
not  here  contending  that  he  is  entitled  to  re- 
cover because  the  policy  contracts  have  been 
rescinded  by  mutual  consent,  or  canceled  by 
the  arbitrary  action  of  the  defendant  True, 
the  subsequent  taking  possession  of  the  poli- 
cies by  Rambo,  and  the  delivery  of  the  same 
by  him  to  the  general  agents  of  defendant,  is 
pleaded,  bat  the  burden  of  plaintiff's  complaint 
In  that  connection  Is  that  the  defendant  sought 
to  make  return  of  the  polldea  without  having 
made  any  att«npt  to  correct  the  same,  or 
Change  them  to  conform  to  the  wlglnal  agree- 
ment, whldi  they  allege  was  made  hj,  them 
with  Bamba  Moreover,  the  actkm  being  thus 
grounded  on  fraud,  It  was  necessary  to  plead 
a  return  or  offer  to  return  of  the  policies  upon 
discovery  of  the  -  flraud.  and  this,  we  think, 
must  have  been  the  Intent  of  tiie  pleader  In 
Betting  forOi  In  the  petition  the  facts  hi  relatfon 
to  Qie  Bobaequent  conduct  of  the  agents  of  the 
defendant  The  averment  In  the  petition  to 
the  effect  Uiat  the  insurance  was  not  In  force 
while  the  policies  were  In  the  poBsraslon  of 
Rambo  and  of  Fleming  Bros.  Is  the  state- 
ment of  a  conclusion  merely,  and  does  not,  In 
any  sense,  control  the  Issue  tendered.  8u(di 
averment  may  be  disregarded  for  the  further 
reason  that  the  concioslon  sought  to  be  drawn 
has  no  support  In  the  evidence  produced  upon 
the  trial.  That  Instructions  to  a  Jury  must  be 
confined  to  and  In  line  with  the  ISBnes  made 
the  parties  Is  a  well-aettled  rule  of  prac- 
tice. Our  previous  cases  furnish  mai^  UIus- 
trations  of  the  application  thereof,  and  they 
are  too  famlUar  to  require  dtatlon. 

3.  Complaint  Is  also  made  of  the  giving  of 
Instructions  numbered  11  and  12.  We  need  not 
lengthen  this  opinion  by  setting  out  such  In- 
structions. In  each  thereof  some  language  la 
used  which  Involve  error.  With  one  excep- 
tion, however,  we  think  the  ground  Is  fully 
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instruction,  after  making  reference  to  the 
fraud  issue,  It  is  then  said  that  the  polkla 
would  not  be  in  force  unless  the  Jury  *iiiid 
that,  after  being  Issued,  they  were  deliveM 
to  plaintiff  within  a  reasonable  time;  Itx. 
while  delivery  was  not  essential  to  make  i 
binding  contract  for  insutanoe,  yet  the  pUb- 
tlfr  and  his  wife  had  a  right  to  the  possession 
of  the  policies  within  a  reasonable  time  after 
they  had  been  Issued,  and  would  not  be  bonnd 
to  accept  the  Insurance  unless  the  said  poUdee 
were  delivered  to  them  within  a  reasonable 
time  afta:  they  had  been  issued."   We  are  nts 
!  disposed  to  question  the  soundoess  of  the  sb- 
I  stract  proposition  of  law  thus  stated.    But  we 
I  think  the  Instruction  Involves  error  as  appSed 
I  to  the  case  made  In  the  first  count  of  the  peti- 
I  tlon,  to  which,  by  express  terms.  It  was  in- 
tended to  apply.  In  no  sense  Is  platntUT s  cAst 
grounded  upon  a  failure  to  make  delivery  of 
the  policies  within  a  reasonable  time,  and  no 
such  issue  Is  tendered.    But,  even  were  tliit 
not  so,  the  Instruction  in  its  present  fora 
Bbould  not  have  been  given.    It  is  not  clear 
whether  the  delivery  to  which  reference  is 
made  Is  the  flrat  or  the  second.   It  may  bare 
;  been  intended  that  the  instruction  should  ap- 
'  ply  to  both  of  such  deliveries.   Now,  the  first 
'  delivoy  was  made  within  a  few  days  after  the 
'■  applications  were  taken.   Th»e  Is  not  a  sag- 
:  gestlon  In  the  evidence  tliat  such  deliver  *3> 
not  prompt  and  timely.  As  to  the  seeoDd  de- 
livery, it  la  anffldent  to  say  that  wtthont  ^ 
pute  the  [dalntlff  surrendered  the  polides  iai* 
the  hands  of  an  nnaathoriaed  peratm.  Fha 
the  hands  of  auch  person  the  policies  reached 
the  hands  of  the  general  agoits  ot  the  de- 
fendant,      whom  they  woe  sbortly  aftti^ 
wards  returned  to  plaintiff.  Tbexe  Is  Dothlog 
to  indicate  any  unreasonable  delay  on  the  pair 
of  such  general  agents,  and,  If  tbare  wa^  1£ 
may  be  doubted  If  plaintiff  could  be  heard  t» 
complain  until  he  had  made  some  request  or 
demand  for  a  return.    It  follows  that  thee 
were  no  facts  i^esent  to  murant  the  giving  ti 
■neb  Instruction. 

4.  It  will  be  observed  that  the  Issne  ten- 
dered In  the  second  count  of  the  petltlfn  k 
predicated  upon  the  allegation  that  there  vas 
an  entire  failure  on  ttie  part  of  ttie  defendant 
company  to  deliver  a  policy  as  applied  for. 
and  In  jiayment  of  which  the  note  of  W.  J. 
Armstrong  was  given.  Gonnsel  for  appellant 
does  not  question  the  right  of  plaintiff  to  r^ 
cover  upon  pnot  of  the  matter  alleged  in  aid 
count  But  ft  appears  In  connectton  with  die 
evidence  offered  by  plaintiff  In  cblef-Htnd  tbb 
without  dispute— that  a  policy  sndi  aa 
called  for  by  the  application  of  said  W.  J. 
Armstroi^  was  Issued  the  defendant  con- 
pany,  and  that  the  same  was  forwarded  t» 
him  by  mall,  and  that  the  pai^age  was  acts- 
ally  delivered  to  him  by  the  local  pqstmastcr. 
He  says  that  the  policy  was  handed  to  hhn, 
but  that  he  never  opened  It,  and  told  the  post- 
master to  send  it  back.  At  the  doss  of  plain- 


viuiout  dilute  Bhown  by  the  evldenca  Xlila 
notion  wu  oremiled,  aad  tlie  court  snbniltted 
ilia  brandi  of  Qie  case  to  tbe  jury  iqnii  two 
EUBtrnctknu.  la  tbe  thirteenth  hiatmctlon  it 
s  said  that  tbe  depositing  of  the  policy  by  the 
lefendant  hi  tbe  poet  office,  properly  address- 
>d  to  the  iDBorance  applicant,  with  postage 
irepaid.  would  oonstltntB  a  good  delivery  of 
ucb  policy.  Such  Is  undoubtedly  the  law.  1 
tday  on  Insurance  (4tb  Ed.)  S  55,  and  cases 
Ited  in  note.  In  tbe  fourteenth  instruction  It 
s  said:  "As  to  the  second  count  of  plaintiff's 
letltlon,  you  are  Instructed  that  If  you  believe 
rem  the  evidence  that  the  defendant  did  not 
leliver  to  the  said  W.  J.  Armstrong  any  policy 
>f  Insurance  contracted  tor  by  blm  within  a 
easonable  time  after  his  application  for  insur- 
LDce  had  been  made  and  forwarded  to  said 
ompany,  then  tbe  said  W.  J.  Armstrong  was 
lot  bound  to  accept  a  i>oIlcy  of  Insurance  ten- 
lered  to  blm  after  a  reasonable  time  elapsed; 
ind.  If  you  further  flud  that  he  did  not  accept 
iny  policy  tendered  to  him  after  such  time, 
hen  the  plaintiCC  would  be  entitled  to  recover 
ipon  this  branch  of  Uie  ease."  We  agree  with 
counsel  for  appellant  that  the  latter  instruction 
vas  wholly  foreign  to  the  issues  presented  by 
he  pleadings,  and  for  that  reason.  If  for  no 
ither,  should  not  have  been  given.  So,  too,  we 
hink  the  motion  to  direct  a  verdict  should 
lave  been  sustained.  A  failure  to  deliver  was 
he  only  matter  complained  of,  and  the  record 
liows  affirmatively  that  a  delivery  was  Id  fact 
nade.  The  subject  of  an  unreasonable  delay 
D  making  delivery  Is  nowhere  suggested  In 
lie  record  until  the  fourteenth  Instruction  is 
eached.  Something  is  said  in  argument  con- 
■emlng  the  disposition  of  the  policy  after  It 
vas  refused  by  Armstrong.  We  cannot  see 
low  It  la  material  to  consider  what  disposition 
le  made  of  the  policy  after  receiving  it.  Cer- 
alnly  he  could  not  clothe  himself  with  the 
Ight  to  recover  back  the  premiums  he  had 
lald  by  destroying  the  policy,  by  giving  It  back 
o  the  post-office  authorities,  or  by  making  any 
ther  voluntary  disposition  of  the  same. 

Other  assignments  of  error  need  not  be  no- 
Iced.  Where  the  complaint  may  be  said  to 
e  well-founded,  the  error  Is  either  made  clear 
■y  what  we  have  ah-eady  said,  or  It  Is  of  such 
haraetor  that  it  is  not  likely  to  arise  upon  an- 
ther trial.  For  the  orors  pointed  out,  the 
udgment  It  reversed,  and  remanded  for  for^ 
her  proceedings  according  to  lav. 

BevecBBd. 
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lARRIAOB  OF  GOODS— CONNECTING  CARRIER— 
DBLIVERT— BIXjLS  OF  liADINQ— ESTOPPEU 
1.  A  shipper  of  goods,  who  intormed  the  con- 
lecting  carrier  that  he  held  bills  of  iadlnf:  for 
h«  xood%  was  estopped  from  dispating  the  &cL 


si^or. 

S.  A  shipper  of  goods  telegraphed  to  the  con- 
necting carrier  that  he  held  the  bilia  of  lading, 
and  that  no  delivery  should  be  made  until  bills 
of  lading  were  Burreadered.  The  carrier  there- 
upon refused  to  deliver  the  goods.  Subsequently 
the  shipper  wrote  a  letter,  addressed  to  the  con- 
necting carrier,  recalling  the  order  in  the  tele- 
gram, and  directing  a  delivery  without  tbe  bills 
of  lading.  The  consignee  presented  the  letter 
to  the  carrier  at  its  office  at  the  place  of  destina- 
tion, bat  the  carrier  refused  to  deliver  because 
the  bills  of  lading  were  not  produced,  but  deliv- 
ered them  on  production  of  the  freight  receipts. 
Held,  that  the  carrier  was  justified  in  refusing 
to  deliver,  and  therefore  not  liable  to  the  shlp- 

Ser  for  the  damage  to  the  goods  caused  by  the 
elay  in  the  delivery. 

Appeal  from  District  Court,  Linn  Ooonty; 
William  O.  Thompson,  Judge. 

Action  at  law  to  recover  damages  reanlting 
from  defendantB  failure  to  pranptly  deliver 
certain  shipments  of  egga.  Tbe  trial  court 
directed  a  verdict  tar  tbe  defendant,  and 
plaintiff  appeals.  Affirmed. 

L.  P.  Main,  for  appellant  Oarroll  Wri^t, 

for  appellee. 

DEEMER.  J.  In  July  of  tbe  year  1899  va- 
rious parties  living  on  the  line  of  the  Burling- 
ton, Cedar  Rapids  &  Northern  Railway  Com- 
pany delivered  to  said  company  numerous 
cases  of  eggs  consigned  to  O.  C.  Knispel  & 
Co.  and  Knispel  &  Leubart,  Chicago,  111. 
This  freight  was  delivered  by  the  Burling- 
ton &  Cedar  Rapids  Company  to  the  defend- 
ant company  at  West  Liberty,  Iowa,  for  ship- 
ment to  Chicago.  Shipping  receipts  were  is- 
sued by  the  Burlington  Company,  which  re- 
cited that  the  goods  were  marked  in  the 
names  of  the  aforesaid  consignees.  In  due 
course  the  goods  arrived  In  Chicago,  and 
while  yet  in  the  possession  of  the  defendant 
plaintiff  sent  it  a  telegram  which  read  as 
follows:  "Cedar  Rapids,  Iowa,  July  9th, 
1809.  J.  H.  Norris,  C.  R.  I.  &  P.  Ry.  Co., 
Chicago,  111.:  I  hold  bills  of  lading  for  eggs 
arriving  to-day  from  B.  C.  R.  &  N.  points  con- 
signed to  O.  C.  Knispel  and  Co.,  and  Knispel 
and  Lenhnrt,  Chicago.  Do  not  make  delivery 
until  bills  of  lading  are  surrendered.  I  will 
be  there  Monday.  Henry  Schllchtlng.**  De- 
fendant received  this  telegram,  and  on  the 
strength  thereof  refused  to  deliver  tbe  goods 
to  tbe  consignees.  Thereupon  plaintiff  wrote 
the  following  letter,  which  was  delivered  to 
one  of  the  consignees,  and  by  them  presented 
to  the  railway  company  at  Its  office  In  Chica- 
go, III.  Tbe  letter  read  In  this  wise:  "Chica- 
go, Ills.  July  10th,  1899.  Mr.  Norris,  O.  R. 
I.  &  P.  Agent  at  Chicago— Dear  Sir:  I  wired 
you  Saturday,  July  8th  not  to  deliver  any 
eggs  billed  to  O.  C.  Knispel  and  Co.  and 
Knispel  and  Lenhart  without  bills  of  lading, 
that  I  would  call  on  you  to-day.  That  I  held 
bills  of  lading.  Now  I  saw  the  gentleman 
and  I  think  he  Is  A  No.  1,  so  I  will  recaU  that 
order  and  you  deliver  the  eggs  to  them  with- 
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affldavlta  of  two  persons  who  stated  that  a 
witness  for  the  plaintiff  had  said  to  them, 
before  he  testified  In  the  case,  that  he  knew 
only  one  of  the  ste^a,  and  bad  never  seen  any 
of  them  more  than  twice,  and  the  affidavit 
of  this  witness  that  he  did  not  see  any  brands 
on  the  steers  In  question  while  In  the  defend- 
ant's yard.  The  evidence  covered  by  the 
two  first  affidavits  would  tend  in  some  de- 
gree to  Impeach  the  witness,  and  nothing 
more.  It  is  a  familiar  rule  in  this  state  that 
a  new  trial  will  not  be  granted  for  impeach- 
ing purposes.  Morrow  v.  C,  R.  I.  &  P.  Ry. 
Co.,  61  Iowa,  487,  16  N.  W.  672.  The  plain- 
tiff and  some  of  his  witnesses  testified  that 
at  least  one  of  the  steers  In  question,  and  per- 
haps all  of  them,  wore  a  brand  when  they 
■were  bought  by  the  plaintiff,  and  when  they 
were  In  the  defendant's  possession,  and  no 
testimony  was  offered  by  the  defendant  de- 
nying this.  Furthermore,  the  defendant  bad 
an  opportunity  upon  the  trial  to  cross-ex- 
amine the  witness  who  made  the  affidavit  as 
to  the  absence  of  a  brand  on  tbe  cattle  he 
saw  in  the  deftjndant's  yard,  or  he  might 
have  called  bim  as  his  own  witness,  and 
abowQ  that  fact  by  him.  But  be  seems  to 
liave  made  no  effort  In  that  direction,  and 
surely  such  lack  of  diligence  should  not  bo 
rewarded  by  granting  a  new  trial. 

Tbe  trial  court  did  not  abuse  Its  discredon 
in  refusing  a  new  trial,  and  the  Judgment  Is 
affirmed. 


BURET  V.  PRITOHARD. 
(Supreme  Court  of  Iowa.    Oct  23,  1903.) 

PARTNERSHIP  —  SETTLBMBNT—>FRAUDULBNT 
BXCLUSTON3— ACTIONS— JUSTICES  OF 
THE  PEACE-JURISDICTION. 

1.  Where,  after  a  partnership  settlement.  It 
was  alleged  that  one  of  the  partners,  prior  to 
the  settlement,  trandnloitly  appropriated  to  his 
own  use  a  certain  sum  of  money  belonging  to 
the  firm,  which  slioald  have  heen  taken  into  ac- 
count Id  the  settlement,  but  was  not,  an  action 
by  one  of  the  partners  to  recover  one-halt  of 
Buch  sum  did  not  involve  a  settlement  of  part- 
nership affairs,  and  was  therefore  maintainable 
before  a  justice  of  the  peace. 

Appeal  trom  District  Court,  Shelby  County; 
W.  R.  Green.  Judge. 

This  action  was  originally  commenced  be- 
fore a  Justice  of  the  peace.  A  petiUoo  was 
tbere  filed  stating,  in  substance,  that  in  May, 
1899,  plahitlff  and  defendant  entered  into  a 
copartnersblp  for  tbe  purpose  of  carrying  on 
the  business  of  dealing  In  live  stock;  that  In 
December,  1809,  a  dissolution  was  agreed  up- 
on; and  tliat  a  settlement  and  division  of  tbe 
property  was  bad  at  tbat  time.  It  is  then 
alleged  that  during  the  existence  of  said  part- 
nership the  sum  of  $90  In  cash  was  drawn 
out  of  the  hosiness  by  defendant,  and  con- 
verted to  hto  own  ose;  that  tbe  facts  in  rela- 
am  tbenta  wm  fraiidiileiltly  Doiice«ied  from 


prayed  for  in  a  sum  equal  to  one-half  the 
amount  alleged  to  have  been  drawn  out.  To 
this  petition  the  defendant  demurred  on  the 
ground  that  It  appeared  on  the  face  of  the 
petition  tbat  the  court  had  no  Jurisdiction  of 
the  subject-matter  of  the  controversy.  The 
demurrer  was  overruled,  whereupon,  tbe  de- 
fendant refusing  to  plead  fm-ther,  judgment 
was  rendered  In  favor  of  plaintiff  as  prayed. 
The  defendant  appealed  to  the  district  court, 
and  hi  that  court  filed  an  answer  In  two  divi- 
sions; In  the  first  alleging  a  full  settlement 
of  all  the  partnership  affairs;  In  the  second, 
and  by  way  of  cross-petition,  setting  up  the 
partnership,  and  alleging  that  no  final  settle- 
ment or  accounting  bad  ever  been  bad,  and 
praying  for  such  and  for  Judgment.  Having 
thus  answered,  defendant  filed  a  motion  to 
transfer  the  cause  to  the  equity  docket  It  Is 
not  so  stated  In  the  abstract,  but  it  seems  to 
be  conceded  In  argument  tbat  the  motion  to 
transfer  was  resisted,  and,  pending  the  same, 
plahitlff  filed  a  motion  to  strike  the  second 
division  of  the  answer,  for  the  reason  that  an 
equitable  Issue  was  raised  tbereby,  which  tbe 
justice  could  not  have  heard  or  determined. 
At  this  juncture  the  defendant  filed  his  motion 
to  dismiss,  baaing  the  same  on  the  ground  tbat 
tbe  justice  had  no  jurisdiction  of  tbe  action; 
it  appearing  on  tbe  face  of  the  petition  that 
tlie  same  Is  brought  by  one  partner  against 
his  copartner,  and  Is  founded  upon  an  unset- 
tled partnership  transaction,  and  fraud  In  con- 
nection therewith;  tbat  the  relief  demanded 
involves  an  accounting  between  such  partners. 
This  motion  was  sustained,  and  judgment  was 
entered  against  plaintiff  for  costa  From  such 
judgment,  plaintiff  appeals.  Reversed. 

Cullison  &  Robinson,  for  appellant  Byers 
&  Lockwood,  for  appellee. 

BISHOP,  C.  J.  It  Is  conceded  that  the  Jus- 
tice of  tbe  peace  had  no  jurisdiction  to  enter- 
tain an  action  for  an  accounting  or  setU^ent 
of  partnership  affairs.  This  can  tie  done  alone 
In  a  court  having  equitable  jurisdiction.  It 
Is  also  conceded  that  the  Jurisdiction  of  tbe 
district  court  on  appeal  depends  upon  the  juris- 
diction of  tbe  court  from  which  the  appeal 
was  taken.  If  tbe  Justice  had  no  jurisdiction, 
the  appellate  court  acquires  none  by  tbe  ap- 
peal. McMeans  v.  Cameron,  51  Iowa,  691, 
49  N.  W.  856;  Hollen  v.  Davis,  59  Iowa,  444, 
13  N.  W.  413,  44  Am.  Rep.  688.  If,  then, 
this  action  was  one  for  the  settlement  of  part- 
nership accounts,  neither  tbe  justice  nor  the 
district  court  had  Jurisdiction,  and  the  motion 
to  dismiss  was  properly  sustained.  But  we 
think  the  action  was  not  sucb  In  character. 
In  effect,  tbe  motion  to  dismiss  makes  admls- 
■lon  of  tbe  truth  of  the  matters  alleged  in  the 
petition.  We  have  then  simply  a  case  where, 
after  a  partnership  settlement.  It  Is  .made  to 
iipp^r  that  one  or  ttw  portuex^ 
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J  cut  bMBd 

•f  fbe  ««MiM  M  takt  tte  m  stf  sdohj  to, 

The  tbcor;  i]^«a  vtkdi  p^iatKT  km  to  it*t. 

Run. 

Of  moDCr  bMB  tte  MOumt,  ibe  de(«iwluir 
to  mnr  U«W«  M  for  A  omc^  Judgment  for 
•oe-tulf  SKb  nm.  Aod  wiib  tin  Ttev  we 
ccocnr.  Bcre  do  wtttiaamst  of  (wmaAlp 
affairs  to  mctmarj  is  order  tA  deieruLlBe  tihe 
rlfbt  of  piafntiff  ti  r«^T«r,  ud  baice  Qm^ 
to  oo  neeoBtt/  ft^r  Int^eatSoa  ot  a  AiMt' 
of  eqtxftj.  w«  tb«  w«tAc  nm  of  mowgr 
wtthbeld?  It  tbc  qootton  to  be  tried. 
Soch  qoMtkro  belnc  Bontm!  to  ttm  ifllm- 
tlrc;  tbe  right  of  pMaM  to  a  jtwijm— «•  gar 
one-lMlf  fuch  noD  foOnv  m  ■  auttH' 
oonne.  It  haa  tnnvettOr  b«n  IHU  Itat  «■ 
action  at  law  may  be  nwlntaJoed  between  ftar- 
mer  parties,  notwltlwtiiMjinc  tbe  Bnbje«t-iiut- 
ter  of  tb«  Mftlofl  gnw  out  of  paitnerstilpi 
tranaactlona,  frvrMliif  Hud  bo  feoeral  adjnt- 
ment  of  partaenlilp  affalra  waa  oeceaBuy  to 
a  det^rmlnaHoD  tut  the  merlta  of  cncb  action. 
Tbns  Is  Doiu3iiH  f«  UcCoah.  70  Iowa,  733. 
N.  W.  14.  tlie  ooort  estertaliied  an  action  at 
law  to  recorer  an  anunmt  claimed  bj  one  part- 
ner to  be  due  from  ihe  other  becanat  of  errors 
In  oomiratiiitnn  made  In  tlie  aettlement  of 
partnership  afTalr*.  In  FBrve)!  t.  Tfler,  fi 
Iowa,  53S,  dfrfifndant  wu  pennlMed  to  offset^ 
u  agalatt  «  noi^  given  by  blm  in  settlement 
of  partnenbSp  affalra,  debta  owing  b^  Bie 
pflrtnemblp,  and  wbldi  bad  been  paid  hbu 
NuliiKriaent  to  the  Httlem«at  "Where  a  pert- 
n^TKblp  b«i  been  dlnolved,  and  the  partnen 
lure  accoonted  with  each  other  as  to  ever?- 
tblnf,  except  one  Item,  one  partner  m»j  main- 
tain an  action  at  law  against  the  oVb&r  for  his 
•bare  of  that  Item,  because  In  sucli  n  cnse 
there  are  do  cqnltln  to  be  adjnj^tfi!.  nn<l  no 
■/vountlns  1|  neceaaarT,  ai  wouM  lit-  the  case 
hnd  there  been  no  tettlmiffliE."  1^  of 
PleadlHR  &  Fractloe,  lOSlt  «adMF  Afl  «ttlM 
there  dted. 

For  the  peasonB  above  gh-en,  tbe  motion  to 
dlHmltt  iihd^  ^eea  ovennJed.  The 

Judgment  ||  fiCraopiL 


STATION  ».  ITAMMKTl. 
(flapreme  r^urt  of  Tnwn,    Or-t.  23,  1003.) 
BPKriFTC   rRriPnnHANcr.-sALi5   of  land— 

AOBNCY— EXrKSS  OF  A I  "THimiTY-HATl  I'MCA- 
TION— PLBAL«lNU-CONF(!:sM[0N  AND  AVOID- 
ANCE. 

1.  An  affput  Piiij*lii,vf><l  to  soil  Inml  jit  a  rertnin 

Eric*  excppilH  Jiin  iinlJt.-rify  Id  nsfmiiiiie  ro  tiind 
Id  prluolpiil  tn  n'o  rt  n  vnrt  of  thie  piirrhasie 
price  at  tn^  t"]!*'''!!!!!!!!  rif  Uro  contract  mi'l  llie 
remainder  iit  a  ik'^-iri  iJ  duU',  mid  to  fiiriii><Ii  aa 
RliNtmct  ot  title  ^Dd  paj  tai«i  and  Interest 
tliorenftor  Witlqtb^ 


a^beritr  cBKf  ni^L 
Bui  pmt  htA 
3.  WWn  the 

COTiLtj:   A.  E  T^^.rz^'^.  J'^t^. 

lanz^Li'^  of  qtotract 
cr«  for 


*  AttkB;  lat 


~  to  IM'  «ii  ijiiriiiiiiiii 
t—totjiffi^j   ^   ^  __ 

mA'mkim^  BBd  Mt«r  HUB  HMt  nmd. 

^i^9t/m^  iB-wmyjjb      _  _  _^ 

npMi,  ttv  mhb  bu  new  tiBato  mmpiiifi^ 
or  catiScd  1?  iVfendant    ACtar  fcinrtn^  tb' 

Hfl  tta  toiA  Mt£  AtfOer  enot  liM  fllMW 
trfect  nadfe  cont&lHd  ■lUiiiHUiiMl  lial  Mr 
,  tboilxBd  It  defendant,  and  tbat  plalntW  m 
I  thoefbR  not  csitltlcd  to  weUe  perftaamrtiw- 
1  It  to  iiiiMin««Mij  fur  an  % eaaiidiit 'wkHier 
I  tbe  allesad  accMr  !■  eellWlrtiwi  tar 
:  dmo^  (or,  aaromti^g  tW  ptalntHTa  pnttte 
.  In  tbia  nqpect  fo  be  eoRHl  w  ■»  «f  tto 
I  opinion  that  th*  -tim&mim.  «t  tft*  tfh&fct 
court  u  tn  tbe  iliipi^  afit         »  iscc» 
of  hU  nlMtr  II  ^Hiciy 
aon'a  nrat  Mnteaeot     to  to-ui^ttritr  ^ 
eeU  to  *a  followa:    n  asked  Mm  vbaC  il 
[the  pxlce]  waa.   He  told  me,  and  I  aafcel 
bira  MX  tfl^uUI  mU  tt  «t  M  for  btm.  apd 
be        Shiii  a*  tttaf  Hiifr  X  owlft  set  ttei 
driptfifrienit  «  •  •  an  Mr.  ^^ttSit 
HpUb  that  he  antborhed  me  1o  WB  at 
that  price"— I3S  pw  acre;  "  Bobfataon  does 
not  claim  that  he  wu  anttMlml  ta  malce  i 

any  i¥mfr  ini  »«tb<BM  to  iu»m  HM'iit 
teem  met  etated.   Tbe  onttnct  ma^ 
him  viih  pkldtia:  la  In  ^ttng,  teaH  DzotUa 
for  tbe  paymaat  of  fSOO  on  tba  MlgStos 
the  contract,  whteh  WM  Jtma  4^,  ^D(^ 
the  f nrUiap  nm  «e  (BiflQ ^      iMmfi  JM^ 
1. 1901.  wltgwt  lat«eft  ■^■itm^  'vaOo' 
took  to  famlab  plalDtHI  «lth  CB'ifvtrtet  ff' 
title  showing  the  same  to  be  ikee  lilid  dmr 
tp  defQDdatit,  and  to  par  an  tMx»  snd  tke  to- 
ter^st  tm  an  extaUng  mortgage  to  MmnA  L 
1902,  on  firjUKPl^  j^nte  s^aBesalalt  of  the  pnD- 
Isee  to  soo4  wodlfloiii  waa  to  be  given  plilr 
tiff.    It  Hi  an  effflOfflitva'  ipnoMttlM  tN 
riUnpte  anthorltr  to  aell  itt  ft  ^im-^lm  ^ 
powten  Chftasaitto  dB  oa  jdoeattdui]^ 


■t  "tilie  execution  of  tbe  contract  and  tbe  re- 
Lko  Inder  at  a  deferred  date,  to  furnish  an  ab- 
tx*act  of  title  aod  to  pay  taxes  and  Interest 
liereafter  accruing,  to  say  nothing  of  still 
fiber  Items  inserted  In  tbe  contract  be  act- 
<1  wltliout  authority. 

It:  is  urged  by  appellant  that  this  objection 
B  not  available  to  defendant  save  by  special 
tlea  confessing  the  agency  and  alleging  tbe 
access  of  authority,  and  that  no  such  issue 
B  tendered.   The  point  does  not  appear  to 
»e   -well  made.    A  plea  in  confession  and 
ivoldance  is  necessary  only  when  defendant 
■roposes  to  admit  the  truth  of  a  material  al- 
egatlon  made  by  the  plalntlfr,  and  to  avoid 
lability  thereon  by  affirmative  proof  of  mat- 
ers wblch  destroy  the  effect  of  the  allega- 
lons  admitted.  In  other  words,  such  a  plea 
otxcedes  to  plaintiff  an  apparent  or  prima 
'acle  right  of  action,  and  would  entitle  plain- 
iff  to  Judgment  but  for  the  matters  afflrma- 
Ively  alleged  In  the  answer.   See  Bouvier's 
L^w  Diet,  and  1  Ohltty's  Plead.  (16th  Am. 
Sd.)  651,  552;  Conger  v.  Johnston,  2  Denlo, 
K?.     In  the  case  at  bar  plaintiff  could  state 
I  prima  fade  cause  of  action  only  by  al- 
eslus  Bobinson'B  agency  and  a  sale  by  such 
I  gent  in  accordance  with  the  authority  so 
:onferred.    Defendant's  denial  put  both  al- 
egatlons  in  issue,  and  plaintiff's  failure  to 
irove  tbe  latter  rendered  tbe  dismissal  of  his 
petition  imperatlTe.    Considerable  stress  Is 
aid  In  argument  upon  tbe  alleged  fact  that 
ifter  tbe  creation  of  Robinson's  agency  the 
rnlue  of  tbe  land  materially  advanced,  and 
that  defendant  for  that  reason  alone  refused 
to   recognize  the  sale.    That  snch  advance 
w-ould  not  justify  a  refusal  to  carry  out  the 
contract  of  sale  if  made  within  the  agent's 
i&uthorlty  may  be  readily  conceded,  but  It 
is  an  entirely  legitimate  reason  for  refusing 
to  ratify  an  unauthorized  sale,  such  as  we 
Bud  tblB  to  have  been. 

Tbe  decree  of  tbe  district  court  Is  right 
■.nd  Is  affirmed. 


CRAia  V.  WABASH  B.  CO. 
<'Snpreme  Court  of  Iowa.    Oct.  22,  1003.) 

RVMI^ROADS  — KIXjUNQ  STOCK  —  FAILURE  TO 
FENCE  —  BVIDJBNOB  —  ADMISSIBILITY—SVP- 
FICIBNOT  —  NBOUOBNGS  IN  OPBRATINa 
nrRAXN— HATBRXALITT. 

1.  "Wiiere.  In  an  action  for  the 'killing  of  a 
-ior»e  on  defendant's  railway  track,  plaintiff  re- 
ied  on  circamstances  tending  to  show  that  the 
lorse  was  struck  by  an  enRiae  while  on  the 
;-i-iiek,  CSe  feet  north  of  the  center  of  a  highway 
*T-ossin|?,  while  defendant's  witnesses  testiGed 
:lint  the  collision  occurred  on  the  crossing,  the 
■iI>eoial  finding  that  the  horse  was  not  stmck 
ju  tbe  crossing  was  eQulvalent  to  a  finding  that 
t  wnn  struck  S6  feet  north  of  tbe  center  of  the 

2,  The  testimony  of  witnesses  that  certain 
rracks  were  of  a  horse,  which  tracks  indicated 
^Is  motion— whether  walking,  running,  or  Jump- 


aorB«  on  oeieoaant  s  railway  iracss,  ii  was  im- 
portant to  ascertain  the  distance  of  the  horse, 
when  struck,  from  tbe  north  cattle  guard,  and 
the  center  of  the  highway  crossing,  the  testi- 
mony of  a  witness  that  plaiutifC  pointed  out  cer- 
tain depressions  scooped  in  the  track,  from 
which  he  measured,  was  admissible,  as  con- 
necting the  measurements  with  the  locality  of 
the  collision. 

4.  Piaintiff  Ui  an  action  for  the  killing  of 
stock  on  defendant's  railway  showed  the  injury 
to  bis  stock,  and  want  of  a  sufficient  fence  at  a 
point  where  defendant's  right  to  fence  existed. 
HeW  not  rebutted  by  evidence  that  the  fence  at 
this  point  was  erected  by  plaintiff,  in  the  ab- 
sence of  any  agreement  with  plaintiff  to  erect 
and  maintain  such  fence,  or  that  the  fence  was 
sufficient  In  Its  construction,  and  at  the  time 
complained  of  it  was  in  a  fair  state  of  repair. 

5.  In  an  action  for  the  klllinK  of  a  horse  on 
defendant's  track,  evidence  held  to  show  that 
the  collision  occurred  beyond  a  highway  cross- 
iuK,  and  at  a  place  where  the  company  nad  the 
ri^t  to  fence,  but  failed  to  do  so. 

0.  Where,  in  an  action  for  the  killing  of  a 
horse  on  defendant's  railway  tracks,  the  jury 
found  that  the  collision  occurred  at  a  place 
where  defendant  had  a  right  to  fence,  but  fail- 
ed to  do  so.  defendant's  negilgoice  in  operating 
the  train  which  killed  the  horse  ms  inunaterlaL 

Appeal  from  District  Court,  Appanoose 
County;  Robert  Sloan,  Judge. 

Action  for  the  value  of  a  horse  allied  to 
have  been  killed  by  defendant  at  a  point 
where  It  had  the  ri^t  to  fence,  bat  did  not; 
also  through  the  negligence  of  Its  employes. 
The  highway  crosses  the  defendant's  right 
of  way  tt  an  acnte  anglfc  The  north  cattle 
guard  Is  68  feet  from  the  center  of  the 
crossing.  Trestlework  over  a  ravine  forma 
tbe  south  cattle  guard,  and  la  91  feet  from 
the  same  point  A  vrlng  fence  extending  east 
intersects  the  right  of  way  fence,  and  from 
such  Intersection  to  tbe  highvray  fence  from 
tbe  comer  of  the  pasture  belonged  to  plain- 
tiff, and  over  It  Us  horse  escaped  August 
10,  1900.  went  on  the  railroad  track,  and 
was  killed.  In  the  morning  of  that  di^  It 
was  In  the  pasture.  Later  the  wires  of  the 
fence  were  found  bent  and  on  them  hairs 
of  tiie  same  color  as  of  the  horse.  Tracks 
were  traced  over  the  fence  up  to  the  em- 
bankment from  SO  to  80.  feet  south  of  the 
traveled  road  on  the  track,  and  then  north 
to  a  point  80  feet  south  of  the  north  cattle 
guard.  To  that  point  the  tracks  were  of 
a  horse  walking,  and  from  there  they  in- 
dicated that  It  was  Jumping,  and  the  last— 
9  to  12  feet  from  the  crossing— that  its  feet 
bad  scooped  out  the  earth,  as  though  struck 
by  something.  A  track  was  found  Just  out- 
side the  rail,  immediately  west  of  this,  and 
the  body  of  the  horse  In  tbe  ditch  be- 
yond. There  was  evidence  tending  to  show 
that  defendant  failed  to  blow  the  whis- 
tle at  the  whistling  post,  but  did  blow  It 
three  times  Just  as  tbe  engine  passed  over 
the  trcstlework.  Immediately  before  It  struck 
the  horse,  at  about  9  o'clock  a.  m.,  and  that 
the  bell  did  not  ring;  also  that  a  horse 
could  have  been  seen  on  the  crossing  a 
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It  The  eTideiiee  of  defon(i?iDt  tended  to 
show  that  liU  ijrcpei'  wtn'e  given  at 

the  whistling  p&sL,  and  tliat  tlji*  liifrse  was 
not  seen  until  tho  eti^iiK^  was  too  near  to 
be  stopped  befon.'  Ftriliinjj  it;  tbflt  It  WAS 
then  running  toward  tlie  tijick  from  a  dis- 
tance of  25  or  30  feet,  and  was  sli  u(;k  on  ttie 
crossing.  TrJnl  to  jury  rr-sultod  in  a  vpr-- 
diet  for  plalLtiJI,  und  a  special  liuJiii^;  lliut 
the  horse  m  not  isiruek  oa  tJut  ciossiug. 
From  Judgiitoiu  udor^  VMim^  ^I^Usti- 
ant  aj^teals.  AttU-med. 

'  Fee  A  Fee,  appellant.  0<'  Bowell 
and  a  H.  BlifiOr  Iqr  j^tfjBjtoft- 

lADD,  J.  The  bigbway,  where  It  crosses 
the  railroad.  Is  4.>  leet  wide.  Tiie  pluiiuitT 
relied  on  circiiiii:^tiiin_L's  tending  to  show  tJiat 
the  horse  vas  sain.'U  liy  t3n?  engine  while 
on  the  track  &t>  fuet  norUi  of  th?  ceuter  ot 
the  crossing.  Ttie  deCeudaiit'E  i:n;.-iin.'er  and 
Sreinan  testilied.  that  tlie  (.oHiiiion  OL'<:iirrL'd 
on  the  crossing,  Tlie  Jury  rfjetleil  ttieir 
evidence  as  uiir>eJiubLe,  by  uiniwi-r  to  a 
special  Interropilury  tliat  It  did  not  LtiiipL'u 
at  that  place.  This  wns  tiiatnmmint  lo  a 
finding  that  the  liyrae  wn^-  ^tnicit  5(i  feet 
north  of  the  center  of  tiie  crossiug,  for.  un- 
der the  evidence,  the.  coEliHioa  must  have  oc- 
curred at  one  of  tbese  two  plates.  A|JiR'l- 
lant  argues  that  the  evidence  tiupiioi-tlug 
this  conclusion  Is  unreliable,  and  In  any 
event  not  iuoonsistent  with  the  contention 
that  the  animal  was  tilt  by  the  engine  oa 
the  crossing.  The  probative  force  of  cir- 
cumstantial evidence  require  no  vtndlca^ 
tlon  at  our  bauds,  nor  Is  it  necessarj  to 
spend  any  time  In  d^'inonKtratlng  that  the 
finding  of  horsG  tracks  leading  from  a  pas- 
ture to  a  point  G6  feet  from  a  crps^iue,  and 
there  terminating,  and  the  finding  of  the 
body  of  the  liorso  i'l  feet  beyond,  in  the 
ditch  at  thf  side  of  tb'^  track,  Is  inemiBlsteiit 
with  the  tcstimoDy  tb&t  be  was  killed  by 
the  engine  at  the  crossing.  The  testimouy 
that  the  tracks  were  ot  a  horse,  and  indi- 
cated his  motion— wbethpr  walking,  rmmingt 
or  jumping— was  clearly  admissible.  It  wa« 
of  facts  somewhat  in  the  nature  of  conclu- 
sions. These  cotild  not  well  lie  so  describ- 
ed as  to  convey  to  the  mlud  of  the  Jury  the 
Inference  of  precisely  what  the  horse  waa 
doing,  and  therefore  the  witness,  as  a  part 
of  the  descrlutloD,  WM  properly  allowed  to 
state  whether  they  were  aimOar  to  trades 
when  walking  or  when  vmviag.  m  Jumping. 
"It  Is  competent  for  s  tP  testify 

to  his  conclualoo.  ^ms&it  fo  which 

the  testimony  relates  cannot  be  reproduced 
or  described  to  tlie  ]nry  precisely  as  it  ap- 
peared to  Qte  wits^  at  the  tliue."  Yaba 
V.  caty  of  Ottumwa,  QO  Iowa,  429,  15  K  W. 
237;  BIzer  iBtieF,  110  Iowa,  248,  81  N.  W. 
465;  Stew*^  V«  Anderson.  Ill  lowe,  9S»f 
82  N.  W.  7^9^ 

2.  It  war:t9979ie^'fe«  AttertalB 


□ortli  tnttie  guard  and  the  ewtjter  of  tj- 
hifliwdy  eiussing.  To  enable  liim  to  meJ^ 
ure  such  dlytiinLe.  a  witn^'^s  was  alliow^  "a 
testify  that  plaintiff  pointed  out  oeriain  i3-> 
pressious  scooped  out   in  the   track,  troi: 

I  whifb  be  measured.  TbLs  was  adruii^rflO-: 
as  coDiiertini;:  tbp  mensurements    wiUi  'irr 

j  locality  of  ibe  collision,  for  plaintill'a  if~r 
timouy  tcnih'U  to  allOW  that  tbe  lior^  ffiU-' 
have  cauised  these  when  struck  tf]f  tbe  en- 
gine. Ward  r.  ttt-  Oti^f  &HVit^  BilU^M  X. 
W.  999. 

3.  From  a  point  where  tbe  east  right  of 
way  fence  intersects  tbe  wiry  feace  njuniCit 
north  from  tbe  trescl<i  to  the  iiortlawesi  cu: 
UGT  of  tbe  paistnre.  tlie  feni:'e  lieionged  to 
p]|]Uititt.  and  ivjis  snniLH  hat  in  the  ripbl  ■:[ 
way:  find  as.  nccrinliiii.'  pkiintiiVs  thi-xiT.", 
the  horee  passed  (^irfcily  ovrr  thi^  fiance  i 
tlie  riclit  oi'  'vjiy  tu  t!i'  jiDint  whfie  it  was 
killed,  ctie  ilerenilii nt  It  is  not  Uahlt 

for  that  feiic'*!  was  not  shown  to  be  de- 
fective, iiiiel,  ercn  If  so,  tbe  loss  was  owiaj 
to  phiinfifl's  neprUgetice.  The  cbaracter  O' 
this  f^nce  dovs  not  appear,  save  that  it  wa« 
constructed  of  posts  and  wire.  No  evid^t:'? 
of  Its  Btiffieieiicy  lo  turn  Stock  was  tntn>- 
ducfd.  If  there  was  any  agreement,  express 
or  Implied,  tlint  the  landowner  should  eren 
tlip  right  of  way  fence  or  keep  it  In  repair. 
tl:e  record  dots  not  dlsdose  It.  The  nM« 
fact  that  be  bad  maintained  some  tiad  of  a 
fence  there  for  15  years  did  not,  alooe,  war^ 
rant  Such  an  Inference.  The  ooinpaiir  Itad 
the  right  to  fence  Its  track  at  tbe  point  where 
the  horse  escaped.  It  failed  to  do  so.  Uptni 
proof  of  ihSfl,  and  the  injury  to  the  animal 
by  one  of  its  engines  passing  over  tbe  track, 
a  prima  facie  case  wns  made  out  for  plain- 
tiff,  Oodo.  i  20:.[i:  Brentner  v.  C-,  M,  &  St 
l\  R.  Co.,  6S  Iowa.  &30.  23  N\  W.  245.  27  N. 
W.  a05:  M;iiiweH  v.  B.,  C.  R.  &.  N.  R.  Co..  W 
Iowa.  UiVJ,  45  N.  W.  BOS;  Wall  v.  Des  ilolo^ 
M.  &  N.  R.  Co.,  SO  lowJi.  193.  5fl  N.  W.  43d, 
Norman  v.  C.  O.  K.  W.  R.  CtK,  110  Iowa,  2S3. 
81  N.  W.  5'J7.  If  defendant  was  roliered 
from  tbe  duty  of  ereetinjE;  gr  maintaining  a 
fence  by  the  actlou  of  plalntilT.  or  had  otfaff 
excuse,  the  burden  of  proof  was  upon  it  both 
to  plead  and  et^tnblish  such  defense.  SllV" 
bury  T.  C.  M,  &  St.  P.  It  Co.,  104  toW%  ti^K 
N.  W.  477.  As  Bald,  tbe  voluntary  ojaugihijit- 
tfoa  at  some  kind  of  a  fence  by  ftpopl- 
owner  along  the  right  of  way  did  noc  a- 
cuse  tbe  company  from  erecting  that  is- 
gnlred  by  Xoulsvlller  etc,  H.  Ga  t. 

White.  »4  ^  Wh  Norfolk,  etc.,  Oh  r- 
UcOatock'fi  Adm'n^  00  Vs.  COT,  IB  &  E 
Q09.  To  reJlere  flte  deteodant  Dnm  xib^/oo- 
Ability,  It  most  not  only  appear  Uiflt  tbe 
tenost  Id  Itt  conetnictlon.  «m  nEOelcnl 
btft  at  the  time  cximplaliied  of  tt  -was  la  i 
fair  state  of  repair.  JTeffleiwni,  etie,,  BL  Ql 
T.  Sidllvan,  38  Ind.  2^  If  thla  were  idtQwo, 
the  compaoy  would  not  be  liable,  tbomgii  ow 
^ti«D$ajBa^  hKfB  b6eii.«MCftea  t)rilaap«  f# 
iw^.  H«T«ii»'  '1^  iHmil^oltar  ale,.  «. 


ly  fence  traa  pmrm,  and  a  Bumcient  fence 
IS  not  ibown  to  bave  been  erected  by  him 
a  volunteer,  tbe  eecape  of  the  horse  Into 
i  right  of  way  must  be  held  to  baTe  be»i 
ins  to  defendant* a  failure  to  eom^  with 
)  statute. 

I.  Appellant  also  arroes  tiiat  the  collision 
IB  not  Bhown  to  have  occurred  beyond  the 
it  boundary  line  of  tbe  blghway;  that  la, 
lere  the  company  had  the  right  to  fence, 
livii^  the  qneation  as  to  whethw  tlda  was 
sesBsry,  we  think  tbe  erldence  la  otber- 
se.  Tbe  grade  at  tbe  crossing  -was  about 
feet  high.  The  approaches  to  tlie  cross- 
C  were  12  feet  «lde^  and  Hie  planki  16 
it  long.  The  horse,  when  hit,  must  have 
an  6tt  feet  tnm  the  center  of  these  irianks, 
ilch,  in  the  absence  of  sTidenoe,  will  be 
isumed  also  to  be  in  the  center  of  the 
fhway.   It  was  the  duty  of  the  company 

Gonstroct  this  arassing.  Code,  |  2054; 
.rley  v.  a,  B.  I.  &  P.  B.  Oo.,  42  Iowa,  234. 
had  been  maintained  at  the  idmtlcal  place 
r  35  years.  In  Uie  absence  of  some  con- 
illlng  reason  to  the  contrary,  b^hways  are 

be  implored  so  that  travel  shall  pass 
>ng  the  middle  line  of  the  land  approprl^ 
id.  therefto'.  Quinton  Burttm,  61  Iowa, 
1,  16  M.  W.  069^  The  company  cannot 
ill  complain  of  tlie  assnmptlcm  that  it  con- 
rocted  the  crossing  at  the  place  exacted 
law.  The  statute  reanlred  the  cattle 
ards  and  fence  to  be  placed  along  tb^ 
.e  of  highway.  Andre  t.  O.  &  N.  W.  B. 
.,  90  Iowa,  lOT.  These  ahould  ttien  have 
en  22*4  feet  from  the  center  of  the  cross* 
t.  That  tbe  horse  was  stnuik  beyond  a 
le  22^  feet  fnnn  tiie  center  of  the  cross- 
i,  if  not  on  the  crossing,  as  contended  by 
fendant;  the  record  leavea  no  donbt  In 
lumlng  a  verdict  for  plaintiff,  and  finding 
Eit  the  horse  was  not  hit  on  the  crossing, 
a  Jury  necessarily  so  concluded.  The  col- 
Eon  must  have  occurred,  if  the  finding  of 
3  Jury  is  to  be  accepted,  where  the  defend- 
t  had  the  right  to  fence,  and  failed  to  do 
This  being  true.  It  is  Immaterla]  wbeth- 

the  defendant  was  negligent  in  tbe  re- 
acts alleged,  and  the  errors  assigned  In 
atlon  thereto,  if  conceded  to  be  such,  were 
thout  prejudice. 
UOrmed. 

WNZ  tt  al.  T.  BOABD  OF  EQUALIZA- 
TION OF  CITY  OF  DAVENPORT. 

Supreme  Court  of  Iowa.    Oct  21.  1903.) 

K  ATI  ON— SECURITIES  BELONOINO  TO  NON- 
ESIDBNT— LOCAL  AQE  NT— PERSONAL  LIA- 
ILITT— DUE  PROCESS  OF  LAW. 

.  Code,  {  1320,  declares  that  aoy  person  act- 
as  agent,  and  baving  in  bis  possession  or 
lor  his  control  aD7  notes  and  aecnritiea  be- 
ging  to  bis  principnl,  with  a  view  to  invest* 
or  loaning,  or  in  any  other  manner  boldtog 


reserving  a  fraction  of  tbe  interest  as  co 
tion.  Tlief  retained  poBsession  of  tbe  &t 
collected  principal  and  interest  when  di 
ed  after  nianrance  and  taxes,  and  fo 
her  share  of  tlw  Income  to  the  nonresi 
owner.  HM,  that  the  agents  wen,  ui 
Btatute,  peracmaily  liable  for  the  taxei 
aecurities. 

2.  Code,  8 1820,  making  an  agent  holdi 
or  securtties  belonging  to  a  pnnclpaJ  pe 
liable  for  the  taxes  on  such  property,  tho 
strued  to  make  tbe  agent  personally  li 
taxes  on  securities  cbiefly  owned  by  a 
dent,  and  in  wblcb  tbe  agent  retains  a  t 
terest,  ia  not  nncooatitntional  aa  depiii 
agent  of  his  property  without  due  pn 
law. 

3.  Nor  Is  It  unconstitutional  as  denj 
agent  the  equal  protection  of  the  law. 

Appeal  from  District  Court,  Scoti 
ty;  James  W.  Bollinger.  Judge. 

Appeal  from  a  Judgment  of  the 
court  confirming  the  assessment  for  t 
of  certain  moneys  and  credits  in  tht 
of  tbe  plaiDtiffs.  Affirmed. 

Heina  ft  Fisher,  for  appellants. 
Thuenen,  Jr.,  for  appellee. 

WEAVBB,  J.   1.  This  case  Is,  to 
extent,  govemed  by  the  decision  In  ( 
Trust  Ga     Board  of  BqiiaUcatlcm  <• 
at  the  present  term  ct  tliis  court)  M 
878.  Aa  in  that  caa^  plalntUEa  carl; 
business  of  making  kuini  of  maavy  1 
own  names,  and  aastenlng  tbe  secoritl 
obtained  to  their  customers,  reserv 
tbemselTea  a  fraction  of  tbe  interest  ei 
as  their  own  measure  of  eompenss' 
profit  Ootaln  securities  thus  taken  b 
were  assigned,  with  tbe  reservatloi 
tifmed,  to  one  Helen  6.  Benwick,  i 
the  date  of  tbls  aaslgnment  was  a  r  i 
of  California,    Bald  secnzities  were  i 
the  possession  of  plaintiffs  under  some  i 
ment,  tbe  deteils  of  wliicb  sre  not  c 
clear.    Plainturs  testified  that  the; 
th^  as  a  matter  of  "aecommodatt  : 
Mrs.  Benwick.    It  appears,  bowerei 
the  loans  are  made  pa^ble  at  tbe  oi 
plaintiffs,  who  say  they  raiOTed  tb 
half  of  1  per  cent  Interest  on  tbe  pi  : 
sum  "for  their  trouble."  They  collccte 
dpal  and  interest  as  tlie  same  becan  : 
retaining  for  tbemselTea  their  share 
earnings.  The  principal  was  sometimi  ! 
to  her,  and  sometimes  rdoaned,  as  she  i 
elect  The  Insurance  upon  pn^erty  c 
by  the  mortgages  was  looked  after  an  I 
in  force,  and  accruing  tex  liens,  if  an;  , 
removed,  by  plaintiffs.    In  short  exc  ! 
the  absence  of  power  to  sell  or  cancel 
curities,  plalntUfs  evidently  were  empi ' 
and  expected  to  do  all  the  owner  cou  i 
self  have  done  In  the  keeping  possessi* 
coutrol  of  the  same,  and  the  possess, 
held  and  the  control  so  ecercised  were 
mutual  profit  and  advantage  at  both  .; 
to  these  transactions,   It  must  also 


with  Mrs.  ReDWick,  and  as  such,  In  the  ab- 
sence of  any  agteement  to  the  contrary,  had 
the  legal  right  to  tbelr  possession  and  con- 
trol— a  right  which  they  appear  to  have  ex- 
ercised withont  Interference  or  restraint  on 
her  part  Such  being  the  ease,  we  are  con- 
strained to  hold,  as  In  Gterman  Trust  Go.  t. 
Board,  supra,  that  these  moneys  and  credits 
are  taxable  under  the  provisions  of  Code, 
I  1320,  and  that  the  assessment  to  plaintiffs, 
as  the  resident  agents  in  possession  of  the 
property  of  a  nonresident  principal,  was 
right 

2.  Appellants,  In  argnment,  contend  that 
the  statute  Is  not  to  be  construed  as  intend- 
li^  to  make  taxable  any  property  whose  le> 
gal  sitas  Is  not  In  this  state.  If  that  propo- 
sition be  conceded,  we  have  still  to  Inquire, 
where  Is  the  legal  situs  of  the  property  here 
in  question?  If  A.,  a  resident  of  Illinois,  has 
a  thousand  dollars  In  money  deposited  In  an 
Iowa  bank,  or  a  tbouaand  bushels  of  grain 
in  an  Iowa  granary,  the  actual  situs  of  the 
property  in  both  cases  Is  In  this  state;  and  it 
is  no  undue  stretch  of  power  for  our  Legisla- 
ture to  provide  that  the  actual  situs  of  the 
money,  as  well  as  of  the  grain,  shall  be 
its  l^al  situs  for  the  purposes  of  taxation. 
And  this  we  understand  to  be  the  effect  of 
the  statute.  The  proposition  that,  although 
the  actual  physical  proper^  be  in  one  state. 
Its  "legal  situs**  may  be  In  another  state,  la 
a  legal  fiction,  which,  whatever  effect  we 
might  be  disposed  to  give  it  In  the  absence 
of  legislative  enactment  cannot  be  permit- 
ted to  control  the  effect  of  an  express  stat- 
ute. Hutcblnson  t.  Board.  66  Iowa,  89,  23 
N.  W.  240.  As  said  In  the  cited  case,  "It 
Is  the  undoubted  province  of  the  General 
Aasembly  to  determine  what  property  actu- 
ally within  the  state  Is  taxable";  and  even 
if  the  nonresident  owner  of  property  made 
taxable  here  finds  himself  taxed  in  the  state 
of  his  residence  on  the  theory  tliat  situs  of 
his  moneys  and  credits  follows  his  person, 
that  fact  may  prove  him  the  victim  of  mis- 
fortune or  bardsblp,  but  does  not  in  any 
manner  negative  the  power  of  this  state  over 
property  actually  within  its  Jurisdiction,  nor 
does  it  prove  the  tax  invalid. 

3.  As  was  urged  by  the  agent  in  the  Ger- 
man Tmat  Co.  Oase,  supra,  It  Is  here  Insisted 
that  the  statute  as  construed  by  us  Is  uncon- 
stitutional, as  depriving  the  agent  of  bis 
property  without  due  process  of  law,  and 
denying  him  the  equal  protection  of  the  law. 
It  Is  needless  for  us  to  cite  authorities  that 
texatlon  levied  and  enforced  In  the  ordinary 
manner  Is  due  process  of  law.  In  the  con- 
stitutional sense  of  the  term.  There  Is  noth- 
ing In  this  statute  to  except  It  from  the  oper- 
ation of  that  principle.  The  agent  who 
takes  the  moneys  and  credits  of  a  nonresi- 
dent principal  Into  hfs  pos^^ssion  nni,]  <-ifiu 
trol  for  tW  pnnmfjp  rf  pmttt  to  pfthor  or 
both  of  said  parties  does  It  with  full  knowl- 


ested  party  in  its  Jurisdiction)  as  tbe  owner, 
and  he  Is  not  wronged  when  tbe  tax  Is  as- 
sessed against  him.  Counsel  say  be  bas  k> 
recourse  against  his  principal.  Tbfs  condi- 
slon  does  not  necessarily  follow  from  tbt 
premises,  and,  if  it  did,  the  liability  is  we 
which  he  voluntarily  assumes,  and  be  must 
be  presumed  to  have  accepted  tbe  pnverty 
with  all  the  burdens  wtilcb  the  law  ttts 
attached  to  such  transaction.  The  fUatlDctioB 
between  the  iKMsesslon  of  aecarltles  as  bdd 
by  appellants  In  this  case,  and  tbe  poascasfagi 
held  by  an  ordinary  agent  or  attorney  for 
mere  purposes  of  collection.  Is  too  clear  to  re- 
quire discussion.  These  matters  bare  al- 
ready been  treated  byus  In.  the  case  abovere- 
ferred  to,  and  it  Is  unnecessaiy  for  ns  to  re- 
peat or  extend  the  ai^nment  there  employed. 

Tbe  Judgment  of  the  district  court  Is  af- 
firmed. 


HODOH  et  aL  T.  MUSGATINB  GOUNTT  cC  sL 

(Supreme  Oonrt  of  Iowa.    Oct  22,  1903.) 

TAXATION  —  DEPRIVATION    OF    PROPERTT  - 

DUB  pnocnss  of  law— noticb-ucbnee- 

FROHIBITION  —  dOABBTTB  UW  •  OOUJC- 
TION  OF  TAX. 

1.  Code,  i  COOT,  imposing  a  tax  on  bnndinst 
used  in  manufactiire  or  sale  of  ciKarettes.  aiiiil 

Sroviding  that  such  tax  shall  be  "assessed,  csl- 
!Cted,  and  distribute"  in  the  same  manner  u 
the  mulct  liquor  tax,  entitles  the  owner  to  tbe 
benefit  of  the  provisions  of  the  mulct  liqoor  tai 
law  relating  to  the  remission  of  taxes  erroneoosl? 
assessed;  therefore  it  is  not  unconstitutional  s> 
depririns  an  owner,  not  directly  engSLged  in  tli« 
umawfal  business,  of  Us  property  withont  dw 
process  of  law, 

2.  Said  section  Is  not  illegal  because  it  pro- 
vides that  payment  of  tbe  tax  therebj  imposed 
shall  not  be  a  bar  to  invsecutions  nndw  sec- 
tion 5006,  which  absolutely  prohibita  tbe  lale  of 
cigarettes. 

3.  Code,  S  SOOT,  imposing  a  tax  on  the  vendor 
of  cigarettes  and  on  buildings  nsed  in  the  mana- 
fncture  or  sale  thereof,  is  constitotional,  thoiM:ti 
it  is  Dot  necessary,  under  the  statute,  that  a  per- 
son engaged  in  the  business  be  present  whca  the 
aasessment  is  made. 

4.  The  statute  Is  not  unconstitutional  beeasM 
providing  for  collection  by  summary  method. 

Appeal  from  District  Court,  MnscatlDe 
County;  W.  F.  Brannan,  Judge. 

Suit  to  equity  to  enjoto  defendants  from 
assessing,  levying,  or  collecting  a  cigarette 
mulct  tax,  upon  tbe  property  of  plaintiff  Ta- 
bo^,  which  was  used  by  plaintiff  Hodge  tor 
the  purpose  of  retailtog  tobacco  and  dgar^ 
on  the  ground  that  the  provisions  of  tlie 
"mulct  law"  authorising  such  tax  Is  nncoD- 
stitutional  and  void  as  applied  to  the  owner 
of  property  which  bas  been  leased  to  an- 
other. The  trial  court  dismissed  plaintiffs' 
petition,  and  they  appeal.  Affirmed. 

Dunsbee  &  Dom  (J.  Pariter,  of  coonael). 

for  appellants. 

DEEPER.  J.  A3  tlie  case  iDTolves  (fe 
consUlurfiinrsliiy  nf  rf^rt.iln  Rtahiti?B.  it  WfW 
□ecesHai  j-,  aJthaugh  tiis;  aie  familUi  to  tke 


hange,  or  dlapoaltton  of  dgarettea  or  dgar- 
tte  paper.  Section  6007  reads  u  followi: 
"Tax  on  Sale.  There  aball  be  asaeBBed  a 
IX  of  three  hundred  dollare  per  annum 
gainst  erery  person,  partnership  or  corpora- 
Ion,  and  npon  the  real  pn^erty*  the 
vner  thereof,  within  or  whereon  any  dga- 
ittes,  cisarettea  wrapper,  or  any  paper  made 
r  prepared  fOr  the  nae  In  maUng  dga- 
Jttes,  or  for  the  purpose  of  being  filled  with 
ibacoo  Cor  inuAlns,  are  Mid  or  twl  tnnjt 
r  kept  -with  ttie  Intwt  to  be  wiMt  bartered 
r  siren  swaj  tindw  any  pretext  wbaterer. 
octa  tax  shall  be  in  addition  to  all  other 
Lxes  and  penalties,  shall  be  assessed  collect- 
1  and  dlstrlbDted  in  the  same  manner  as 
le  mulct  liquor  tax,  and  shall  be  a  per* 
etnal  lloi  upon  all  prt^iorty,  both  personal 
Dd  real,  used  In  connection  with  the  busl' 
na;  and  the  payment  ftf  sueh  tax  ihall  not 
B  a  bar  to  prosecntlon  undw  ai^  law  pm- 
Lblting  the  manufacturing  of  dgarettes,  or 
.garettes  paper  or  selling,  bartoftog  or  giv- 
tg  away  the  same.  But  the  prorlsiras  ttf 
lis  sectiim  shall  not  apply  to  the  sales  by 
tbbers  and  wholesalers  In  doing  an  inter- 
»te  bastness  with  enstomcn  outside  of  the 
ate." 

The  sections  referred  to  in  section  BOOT, 
tlatlug  to  the  "assessmwit  collection  and  dis* 
Ibntlon"  €t  the  taxes  provided  for  therein, 
re  In  substance  (before  amendment  by  the 
wenty-Mnth  Genwal  Assembly)  as  follows: 

**Sec.  2488.  In  the  numths  of  December, 
[arch,  June  and  September  of  each  year 
3d  before  Oie  twentieth  day  of  each  of  said 
lonths  the  aasessw  shall  retnm  to  the  andt 
ir  a  list  of  persons  liable  to  the  tax  and  a 
ascription  of  the  real  property  whereon  the 
nsiness  has  been  csrried  on." 

"Sec.  2436.  On  the  first  day  of  January, 
prll.  July  and  October  of  each  year  there 
lall  be  due  and  payable  from  each  perstm 
)  returned  to  the  county  aoditOT  a  quarterly 
stallment  of  the  mulct  tax  herein  prorlded 
T,  which  shall  be  a  hen  upon  the  real  pn^ 
ty  wherein  such  bulness  Is  returned  as  be- 
g  ourted.  on,  whether  the  person  canying 
I  such  a  buBlneBS  or  maintaining  such  place 

correctly  described  or  not  If  such  inatall- 
ent  to  not  paid  within  one  month  afta  it 
■cofoes  due  and  payable,  a  penalty  (tf  20 
T  cent  atta<Aes  together  with  1  per  cent 
T  month  thereafter  until  it  Is  paid.  The 
rson  so  assessed  is  liable  for  at  least  one 
arteiiy  Installment  whether  he  quits  tiie 
:aliiess  or  not 

"Sec  2437.  On  the  last  day  of  December, 
arcb,  June  and  September  of  each  year  tiie 
unty  aadltmr  shall  certify  to  the  county 
sasurer  a  complete  list  of  the  names  re- 
nted to  him  by  the  assessor,  with  a  descrlp- 
•n  of  the  real  estate  and  the  names  of  the 
cnpant  and  the  owner  or  agent  of  such 
opertjr. 


the  mulct  tax  as  due  and  payable  1^  the 
pwson  carrying  on  such  busineBS,  as  a  lien 
and  charge  iqKin  and  against  the  real  pn^ 
erty  wherein  or  wberem  such  business  is 
carried  on. 

"Sec.  2430.  After  the  expiration  of  one 
mimth  from  the  date  of  wbea  such  tax  be- 
comee  due,  if  not  paid  it  shall  be  delinquent 
and  ofdlectable  by  the  treasurer  In  the  same 
method  as  that  In  which  other  delinquent 
taxes  are  collectable  and  all  the  provisions  as 
to  collectifm  of  otiier  delinquent  taxes  shall 
apply.  Tax  aales  for  said  deUnqnent  tsn* 
shall  also  be  made  on  the  first  Monday  In 
June  of  each  year. 

■'Sec.  244a  At  any  time  after  a  qnarteriy 
instailment  of  such  taxes  becomes  delinqneot, 
the  Ireasurw  may  collect  tiie  same  by  seising 
and  selling  any  personal  property  used  In 
connection  with  the  business  or  In  maintain- 
ing the  place.** 

These  are  all  tiie  prorislonB  of  the  mulct 
liquor  law  with  refwence  to  the  assessment 
and  collection  of  the  liquor  mulct  tax.  The 
following  provisions  of  the  llqnn  law  with 
reference  to  the  remission  of  taxes  assessed 
erroneously  are  claimed  to  be  applicable  to 
the  cigarette  business,  and  In  rlew  of  such 
daim  we  gtre  an  abstract  of  soeh  provisions: 

"Sec.  2441.  At  the  meeting  of  the  board  of 
supervisors  next  following,  the  listing  as 
aforesaid,  application  may  be  made  to  the 
board  to  rouit  the  tax  by  petition  duly  veil- 
fled  and  flled  with  the  county  auditor  at 
least  eight  days  before  the  time  set  for  the 
consideration  of  the  case,  and  notice  for  the 
same  lengUi  of  time  must  be  served  on  the 
county  attorn^  In  writing.  The  averments 
of  the  petition  shall  be  deemed  denied  and 
witnesses  may  be  examined  oath  being  ad- 
nfinistwed  by  the  duUrman  ta  the  board  with 
the  same  effect  as  to  penalties  for  testifying 
fals^  as  if  admlnlstoed  In  court 

"Sec  2442.  The  owner  of  the  property  may 
be  heard  In  support  of  his  application  and 
evidence  of  the  geneial  reputation  of  tiie 
place  shall  be  adi^sslble.  If  It  be  found  br 
a  majority  vote  of  the  board  that  the  tax 
is  pn^er  it  shall  stand;  otherwise  It  shall 
be  remitted.  Either  the  petitioner  or  the 
county  attorney  may  appnl  to  the  district 
court  and  If  the  petitioner  appeals  he  shall 
be  required  to  give  bond  for  costs  accrued 
and  to  accrue,  whereupon  the  auditor  shall 
file  a  transcript  in  the  office  of  the  clerk." 

"Sec.  2444.  On  appeal  the  trial  shaU  be 
conducted  as  an  equitable  cause." 

AK>ellants  contend  that  sectlin  SOOT  Is 
void,  because  It  derives,  m  may  dej^ve, 
citizens  of  ttMir  property  without  due  process 
of  law,  in  tiiat:  (1)  The  law  contains  no 
provision  for  notice  to  either  dealer  or  real 
estate  owner.  (2)  The  charge  Imposed  by 
section  5007  Is  In  the  nature  of  a  criminal 
penally,  and  the  measures  ivovided  tor  tts 


ax  Is  Imposed  for  the  double  purpose  of  reg- 
tlatlon  and  revenue  le  no  reason  for  declalm- 
□g  It  Invalid.  2  Desty  on  Taxation,  1384. 
ieiug  a  tax,  It  was  competent  for  tbe  Legls- 
nture  to  prescribe  the  proceedings  and  pro- 
■cBses  for  Its  collection.  From  the  beginning 
be  people  of  this  country  have  collected  tax- 
is through  admlnlstratiTe  officers,  and  there 
las  been  no  suggestion  that  ordinary  Judicial 
>rocesses  were  necessary  to  meet  the  con- 
ititutlonal  guaranty  of  "due  process  of  law." 
;!:ooley  oa  Taxation,  49.  Power  of  taxation 
s  Inherent  In  sovereignty,  and  this  power.  It 
las  been  said,  "In  Its  nature  acknowledges 
lo  boundary."  As  said  by  the  great  chief 
ustlce  in  McCulloch  v.  Maryland,  4  Wheat. 
t28:  "The  only  secnrlty  against  the  abuse 
>f  the  power  is  found  in  the  structure  of  the 
ccveriiment  itself.  In  Imposing  a  tax  the 
[legislature  acts  upon  Its  constituents.  This 
9,  In  general,  a  suflBdent  security  against 
>rroneous  and  oppressive  taxation."  The 
:erm  "due  process  of  law"  is  often  mlsappre- 
lended  or  misapplied.  Indeed,  it  seems  tm- 
msirible  to  give  a  definition  which  is  at  once 
perspicDoos  and  satisfactory.  When  applied 
:o  taxation,  regard  must  be  had  of  the  nature 
>f  the  power.  As  said  in  Hagar  v.  Reclama- 
tion Dlst.,  Ill  U.  S.  701,  4  Sup.  Ct  663,  28 
U  Ed.  569:  "The  po*er  of  taxation  pos- 
iessed  by  the  state  may  bo  exercised  upon 
any  subject  within  its  Jurisdiction,  and  to 
any  extent  not  prohibited  by  the  Constitution 
3t  the  United  States.  It  may  touch  property 
in  every  shape,  •  •  ♦  and  the  amount  of 
the  taxation  may  be  determined  by  the  value 
ot  the  property,  or  Its  use  or  productiveness. 
It  may  touch  business  In  the  almost  Infinite 
forms  in  which  It  is  conducted,  •  •  • 
unless  restrained  by  provisions  of  the  federal 
Constitution.  The  power  of  the  state  as  to 
the  mode,  form,  and  extent  of  taxation  is  un- 
limited, where  the  subjects  to  which  It  applies 
are  within  its  Jurisdiction."  Following  this 
principle,  it  has  t>een  held  that  a  statute  of 
the  state  of  Michigan,  authorizing  the  treas- 
urer  to  levy  by  distress,  and  sell  any  goods 
or  chattels  found  In  the  possession  of  the 
tax  debtor,  and  that  no  claim  of  property 
made  thereto  by  any  other  person  should  be 
available  to  prevent  the  sale,  was  valid. 
^;ears  v.  Cottrell,  5  Mich.  251.  See,  also, 
Sheldon  v.  Van  Buskirk,  2  N.  T.  473.  We 
need  not  go  to  this  extent  in  the  case  now 
before  us,  although  we  have  recognized  the 
principle  as  applied  to  Innkeepers'  liens  in 
Brown  Bros.  v.  Htmt,  103  Iowa,  686,  72  N. 
W.  765,  89  I^.  R.  A.  291,  64  Am.  St.  Rop.  108. 
On  the  autliorlty  of  the  Supreme  Court  of 
the  United  States,  we  do  hold  that,  as  to  the 
person  actually  engaged  In  the  business.  It 
Is  not  necessary  that  he  be  present,  or  that 
he  have  an  opportunity  to  be  present,  when 
the  asBesHmeBt  la  made.  McMillen  r.  Ander- 
|M^«ri^ll^S3^»»Tv.««;m  states,  ft. 


sufficient  If  be  be  given  an  opportunity  for 
contesting  the  charge  In  the  ordinary  courts 
of  Justice,  with  such  notice  to  the  person,  or 
such  proceeding  In  regard  to  the  property,  as 
Is  appropriate  to  the  nature  of  the  case.  Da- 
vidson T.  New  Orleans,  96  U.  8.  97,  24  L.  Ed. 
616. 

The  Supreme  Court  of  the  United  States 
has  uniformly  adhered  to  the  doctrine  that 
a  tax  law  which  provides  for  a  board  of 
revision  authorized  to  bear  complaints  re- 
specting the  Justice  of  an  assessment,  and 
prescribes  the  time  during  which  and  the 
place  where  such  complaints  may  be  made* 
meets  all  constitutional  requirements.  Pal- 
mer V.  McMahon,  10  Sup.  Ct  327,  S3  L.  Ed. 
772,  and  cases  dted;  Glldden  v.  Harrington, 
23  Sup.  Ct.  574,  47  L.  Ed.  798  (which  sus- 
tains a  similar  provision  to  the  act  in  ques- 
tion). See,  also.  Towns  v.  Klamath  Co.  (Or.) 
63  Pac.  604;  Paulsen  v.  Portland,  149  U.  S. 
80,  IS  Sup.  Ct  760,  37  L.  Ed.  637.  We  have 
heretofore  given  our  adherence  to  this  doc> 
trine.  In  Trustees  of  Grlswold  College  t. 
City,  66  Iowa,  634,  22  N.  W.  904,  we  said: 
"It  seems  to  be  agreed,  therefore,  that  prop- 
erty taken  for  the  nonpayment  of  taxes  is 
not  taken  without  due  process  of  law  If  the 
taxpayer  is  afTorded  an  opportunity  to  be 
heard  In  relation  to  the  tax,  though  it  be 
only  before  the  officers  clothed  with  power 
to  assess."  See,  also,  Yeomans  v.  Riddle,  84 
Iowa,  147,  60  N.  W.  886.  Indeed  the  rule 
seems  to  be  elementary.  Board  v.  R.  R.  Co., 
48  N.  J.  Law,  146.  4  AO.  578;  Lent  v.  Till- 
son,  72  Cal.  404, 14  Pac.  71;  Spencer  v.  Mer- 
chant, 100  N.  Y.  585,  S  N.  E.  682.  An  act 
very  similar  to  the  one  in  question  was  sus- 
tained by  the  Supreme  Court  of  Ohio  in 
Adler  V.  Whitbeok,  9  N.  a  672.  We  are  con- 
strained to  hold  that  sections  2441  et  seq. 
save  the  act  from  the  claim  of  unconstitu- 
tionality because  of  want  of  notice  and  op- 
portunity to  be  heard.  The  re^lar  meetings 
of  the  board  are  fixed  by  law*  and  of  these 
all  persons  must  take  notice. 

What  we  have  said,  and  the  authorities  al- 
ready cited,  answer  most  of  the  other  con- 
tentions made  by  appellants.  There  is  no  re- 
quirement of  law  that  such  taxes  must  be 
collected  through  Judicial  proceedings.  They 
may  be  enforced  ttirough  summary  processes, 
such  as  distraint  or  tax  sale.  This  is  well 
established  by  the  cases  already  cited.  The 
two  cases  relied  upon  by  appellant— McBrlde 
T.  Adams  (Miss.)  12  South.  699.  and  Chauvln 
T.  Vailton  (Mont)  20  Pac.  658,  3  L.  R.  A. 
196— are  not  In  point  The  first  involved  a 
law  Imposing  a  fine  or  penalty  for  doing  an 
illegal  act,  which  was  to  be  assessed  and  col- 
lected as  a  tax.  This  was  held  invalid  be- 
cause not  due  process  of  law.  In  the  second 
the  Legislature  of  Montana  undertook  to 
make  a  Accuse  a  Hen  on  property*  m,^  " 
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18  by  payment  tat  redemption),  there  1>  no 
^ason  why  possession  may  not  be  wlttilield 
ntn  the  expiration  of  tbe  period  within  which 
le  dtle  Is  held  In  abeyance;  and  Oils,  we 
link.  Is  what  was  Intended  by  tbe  statute, 
ow,  looking  at  tbe  langnage  thereof*  to  our 
.Inds  there  la  noOifaig  whldi  seeks  to  detei^ 
Ine  or  In  any  maimer  control  the  enjc^ment 
'  tbe  rights  erafarred,  or  otbovlse  dictate 
rms  in  reject  tb«eto.  Certain^  tbere  Is 
>tlilng  anywhere  In  onr  law  wbleb  forbids 
le  disposition  <tf  sodi  rights  by  fl^ft,  sal^  or 
isl^nmoit,  and,  as  we  think,  tbe  one  may 
i  thm  disposed  of  wltboot  any  effect  being 
id  upon  tbe  other.  Host  certainly,  one  bar- 
g  a  right  of  redemption  may  dlqtose  of  the 
.m«,  and  reserre  possession  to  blmsdf  dnr- 
g  tbe  contlntunee  of  soch  r^t;  or  he  may 
spoae  of  the  right  of  redemption  to  one  party, 
id  give  orer  right  of  possession  to  am^ber. 
:  would  hardly  be  contended  Oiat  one  to 
tiom  had  bem  assigned  the  right  of  posses- 
Dn  meniy  conM,  In  virtne  thereof,  assert  any 
gfbta  In  r«Qeet  <a  redemption;  and  yet,  If 
Lere  la  but  one  rights  whieih  Inclndes  redemp- 
i>ii  and  possesdott,  aocb  a  result  would,  of 
scesBlty,  follow.  Tbe  precise  question  mider 
I  nsi deration  Is  one  of  flist  Impression,  as  we 
iTe  not  been  called  upon  heretofore  to  deter* 
line  It.  Oar  attentlcai  Is  not  called  to  ai^ 
ises  arWng  In  other  states  based  upon  a 
mllar  atatnte.  Raving  glTon  the  qnesHon 
irefnl  conalderatlon,  we  are  content  to  bold 
lat  tbe  rights  granted  by  tbe  statnte  are  not 
>  Interwoven  one  wlHi  the  otbtr,  or  so  de- 
mdent  tbe  one  npon  tbe  other,  that  fbey  may 
at  be  disposed  at  separately.  The  corollary 
allows  that  a  sale  at  one  does  not  Ipso  facto 
irry  the  ottier.  Holding  thia  view.  It  ft^lows 
lat,  as  tbe  present  case  Is  not  baaed  upon  any  • 
lie  or  transfCT  of  the  right  of  possession,  flw 
lahitHf  cannot  recover.  And  tbta  concloslon 
lakes  It  unnecessary  for  ns  to  consider  Uke 
rfromenta  and  authoritlea  pro  and  con  as  to 
ie  rifirbt  of  an  ezecvtlm  creditor  to  setee  upim 
nd  spll  property  rights  of  the  character  In 
nratlon. 

The  Judgment  of  the  court  below  was  right, 
od  It  tt  affirmed. 


RXIDD  T.  DBWBT. 
(Supreme  Ooart  of  Iowa.    Oct  21.  190B.) 

3nON  FOR  ALIBNATION  OP  AFFECTIONS  OF 
WIFK  —  PLEADINO  —  ANSWER— ADMISSIONS 
— FFFECT— BVIDENCB  —  ADMISSIBIUTY  —  IN- 
BTRUCmOHB-BRROR. 

1.  The  prejudicial  error  arising  from  tbe  giv- 
if  of  an  erroneons  InHtmction  is  not  cared  bj 
e  srtTing  of  a  correct  inatruction. 

2.  Where,  in  an  action  for  alienation  of  af- 
ctioDS  of  plaintifTt  wife,  defendant,  in  bis  an- 
■-er,  pleaded  a  general  denial  of  each  and  ererj 
lej^ation  of  plaintiff's  complaint,  and  alleged 
at  whatever  relations  he  had  with  plaintiffs 
ife  were  with  the  tEnowledge,  acquiescence, 
id  fsonsoit  of  plaintiff,  the  colorable  admission 


answer  la  not  an  admlssimi  of  his  having  had 
aexnel  Intercourse  with  plaintiffs  wife. 

4.  Where  defendant  in  an  action  for  aliena- 
tion of  affections  of  plaintUTs  wife,  on  his  di- 
rect  examination,  testified  that,  though  plain- 
tiff consented  to  criminal  intereonrse  between 
his  wife  and  deftf^ant.  and  that  the  wife  con- 
enrxed  in  soch  arrangement,  if  she  coold  have 
her  own  room,  defendant  bad  never  occupied 
any  other  room  in  tbe  house  except  his  own,  the 
qnestion  as  to  the  fact  of  hla  having  had  sexnal 
lDt«fcoune  with  the  wife  was  not  legitimate 
cross-examination. 

6.  A.  letter  written  by  defendant  in  an  action 
for  alienation  of  affections  of  plaintiff's  wife, 
which  related  solely  to  a  proposition  to  settle 
"onr  affair."  was  not  admlasible  in  evidence  as 
an  offer  ot  compromise,  because  containing  no 
admlsblons  of  fact,  though  the  letter  stated  de- 
fendant's concloslon  that  plaintiff  "sbonld  be 
paid,"  bnt  without  stating  for  what. 

6.  In  an  action  for  alienation  of  affections  of 
plaintiff's  wife,  evidence  as  to  plaintiff's  dispo- 
sition (tf  his  children  in  consequence  of  his  wife's 
lmptop«  conduct  was  admusible,  as  tbe  con- 
sequence of  the  breaking  np  of  plsintilFs  family 
relations  might  be  shown  as  a  pert  of  the  dam- 
ages Buffered,  if  defendant  was  gui1t7. 

7.  In  an  action  for  alienation  of  affections  of 
plaintiff's  wife,  plaintiff  is  competent  to  testify 
as  to  the  valoe  of  his  wif  ^s  services  per  year. 

Appeal  from  District  Court,  Orairford 
County;  Z.  A.  Church,  Judge. 

Action  for  alloutkm  of  affectiottB  of  pbUn- 
tlff*s  wife.  Verdict  for  plaintiff  for  91,200 
damages.  Prom  judgment  thereon,  defend- 
ant appeals.  Keversed. 

Conner  &  Lally,  for  appellant  Salinger 
&  Korte  and  Shaw,  films  &  Kuebnl^  for  ap- 
pellee. 

McCLAIN,  J.  By  the  answer  of  defendant 
two  Issues  were  raised  which  are  material 
for  condderatlon:  First,  that  resulting  from 
tbe  general  denial  of  each  and  every  allega- 
tion of  plaintiff's  petition;  and,  second,  that 
arising  from  tiie  allegation  that  '^whatever 
relations  be  Cdefendant]  bad  with  plaintiff's 
wife  were  vritta  tbe  knowledge,  acquiescence, 
and  consoit  of  tbe  plaintiff."  Plaintiff  moved 
to  strike  ont  the  second  dlvlslou  ot  defend- 
ant'a  answer  for  the  reason  that  tiie  allega- 
tions thereof  were  redundant,  In^evfint,  and 
constituted  no  defense,  and  for  the  furtho- 
reason  that  the  same  were  neltiier  an  ad- 
mission, denial,  nw  confession  and  avoid- 
ance. When  this  motion  was  ai^;ued.  and 
again  whoi  tbe  evidence  was  Introduced, 
there  was  some  colloquy  between  the  court 
and  counsel  as  to  wbettaer  connsel  Intended 
by  the  second  dlviaton  of  tbe  answer  to  ad- 
mit the  fact  of  lllldt  intercourse  between  de- 
fendant and  plalntllTa  wife.  Counsel  for  de- 
fendant Insisted  consistently  throughout  that 
tbe  second  dlvirion  contained  a  sufficient  ad- 
mission of  the  fact  for  tbe  purposes  of  tbe 
pleading.  In  order  to  entitle  blm  to  Introduce 
evidence  of  tbe  matter  pleaded  by  way  of 
confession  and  avoidance,  and  that  at  the 
same  time  there  was  no  such  admission  m  to 
relieve  the  plaintiff  of  the  obligation  to  prove 


talned  In  the  flnt  dirliloii  of  the  answer. 
The  court  took  the  Tiew  that  the  sectHid  divi- 
sion of  the  answer  contained  an  admission 
of  fact  of  UHelt  Intercoorse,  and  orerrnled 
plaintlfrs  motion  to  strike  ont  tliat  division. 
When  the  court  came  to  instruct  the  Jury, 
it  stated  the  defenses  <tf  defendant  as  fol- 
lows: "For  answer,  defendant  says,  first, 
that  he  denies  each  and  every  all^tlon 
made  by  the  plaintiff;  second,  he  admits  that 
he  had  unlawful  sexual  Intercourse  with 
plaintiffs  wife,  and  says  that  he  had  such 
Intercourse  with  the  knowledge,  acQtdescoice, 
and  consent  of  the  plaintiff.  •  •  •  The 
burden  is  on  the  plaintiff  to  show  a  pre- 
ponderance of  the  evidence  for  the  truth  of 
the  allegations  of  his  petiUon."  And  the 
court  gave  tlie  following  instruction:  "As 
the  defen^nt  admits  that  be  had  unlawful 
sexual  intercourse  with  pl^tUTs  wife,  yon 
will  treat  that  fact  as  proven,  and  it  is  on- 
necessary  for  the  plaintiff  to  prove  that  claim 
In  his  petition.  Bnt  before  phiintlfl  can  have 
a  verdict,  he  must  prove  every  claim  made 
in  his  petition,  except  that  defendant  liad 
intercourse  with  plaintiff's  wife,  by  a  prepon- 
derance of  tlie  testimony.  That  is,  he  must 
so  prove  that  he  was  damaged  as  he  claims 
In  his  petition,  and  all  othor  allegations  of 
both  counts  of  tlie  same,  except  the  fiict  of 
intercourse."  By  this  instruction  the  Jurors 
were  plainly  told  that  the  colorable  confes- 
sion made  in  the  second  division  of  the  an- 
swer for  the  purpose  of  supporting  an  alle- 
gation of  new  matter  by  way  of  avoidance 
obviated  the  necessity  of  proving  the  matter 
thus  colorably  confessed,  although  In  an- 
other division  of  the  answer  all  the  allega- 
tions of  plalntUTs  petition  wm  denied.  It 
Is  evident  that  this  was  an  erroneous  inter- 
pretation of  the  effect  of  the  division  of  the 
answer  in  which  the  defendant  sought  to 
Gonfeas  and  avoid  plaintiff's  allegations.  By 
the  rules  of  common-law  pleading,  the  de- 
fendant was  not  allowed  In  his  pleading  to 
present  simultaneously  several  distinct  an- 
swers to  plaintiff's  allegations.  Ther6  must 
be  but  a  single  Issue  for  determination  by  the 
jury.  Stephen,  Pleading,  131;  Perry,  C<nn- 
mon-Law  Pleading,  303.  In  equity,  however, 
the  defendant  might  Interpose  as  many  ite- 
fenses  as  he  had  under  the  facts  of  the  case, 
and  this  was  allowed  also  in  pleadings  at 
common  law,  by  virtue  of  the  statute  4  Ann^ 
c.  16,  f  4;  and  by  the  reform  procedure,  as  in 
force  in  all  the  states  in  which  the  code  sys- 
tem prevails,  distinct  defenses  are  allowed  to 
be  pleaded  simultaneously,  each  being  stated 
in  a  s^rate  division  of  the  answer,  con- 
sistent in  Itself,  and  sufficient  to  constitute 
a  defense  to  the  action.  Fomeroy,  Bemedles, 
H  71B-726:  BUSS,  Code  Plead,  t  342;  Daniel, 
Bq.  Proced.  <4th  Am.  Ed.)  713,  714.  As  to 
whether  defendant,  interposing  distinct  de- 
fenses in  separate  divisions  of  his  answer, 
might  rely  upon  defenses  Inconsfstent  with 
each  other  (that  la,  of  such  nature  that  If  one 


thorlties  in  which  the  code  mysteaa  has  bea 
interiweted  are  In  conflict;  and  it  hu  tLS.- 
times  been  ssld  Uuit  inasmncb  mm  tbm  defci: 
ant  must  plead  truthfully,  be  caimat  rdtr  ^ 
the  same  time  on  two  at  more  defenaes  v j  : 
are  absolutely  inconsistent  witli  each  ff±- 
or.   Derby  v.  Oallup,  5  Ulnn.  119  (GO.  >■ 
Att^ny  V.  Powell.  29  Ho.  429,  77  Am.  I^^ 
679.  Bnt  in  many  cases  the  dedaion  of  z- 
question  has  been  made  to  turn,  not  oo  :i- 
rlght  to  plead  Inccmslstoit  defenneB.  bet  ci 
the  question  whether  the  distliiet  ^ens** 
pleaded  were  in  fact  necessarily  Ineotf:- 
ent  Bhine  v.  Montgonray,  SO  BCo.  586:  We^ 
ton  V.  liumley,  33  Ind.  486.   Any  iuwata4£? 
of  the  law  in  this  respect,  Iwwever,  has  b» 
deflnltely  settled  in  this  state  by  Code,  i 
3U20,  which  is  as  follows:   "IncontfUest  dr 
fenses  may  be  stated  In  tbe  sune  answa 
or  reply,  and  when  a  vortficatlon  Is  mpnnL 
it  must  be  to  tbe  effect  that  the  party  bellecti 
one  or  the  other  to  be  true,  bat  cannot  &- 
termlne  which"— which  is  the  nme.  In  fII^ 
stantlal  effect,  as  section  2937  of  tbe  Bevfefv 
of  1860,  the  first  provisltm  on  tbe  subjea  i: 
our  statutory  history.    Undv  cor  Code  i: 
has  uniformly  been  held.  In  a  series  of  it- 
dslons,  the  first  of  which  was  rendered  Im- 
ton  then  was  any  specific  pxovlaton  on  tbe 
subject,  that  defendant  might.  In  diffm-t 
divisions  of  his  answer,  plead  a  gen^ai  d^ 
nlal  and  a  confession  and  avoidance,  tat 
that  the  effect  of  the  general  denial  wvaH 
not  be  nullified  by  the  colorable  contee^ 
necerarlly  allied  in  connection  with  ibr 
avoidance^    Grash  v.  Safer,  8  Iowa,  s::. 
Shannon  v.  Pearson,  10  Iowa,  588;  Qal^ 
T,  Merrltt,  11  Iowa,  147;  Tread  way  v.  ^^ax 
Olty  &  St  P.  R.  Cio,  40  Iowa,  526:  Bair  r. 
Hack,  46  Iowa,  30S',  Helnricha  v.  T»Tell.  0 
Iowa.  25.  21  N.  W.  171.    And  on  tbe  SBn:e 
reasoning  It  has  been  held  that  the  plpadic; 
of  matter  in  confession  and  avoidance  in  tbe 
reply  does  not  waive  the  general  den^ 
which,  by  virtue  of  Code,  H  S576,  8622. 
is  interposed  to  all  allegations  of  new  mttar 
in  the  answo-  by  operation  of  law.   Day  t. 
Mill  Owners'  Mut  Ins.  Oo.,  76  Iowa,  GU.  3S 
M.  W.  118;  Nichols  v.  Chicago  G.  W.  R.  Cc. 
04  Iowa,  202,  62  N.  W.  769;  Scholte  v.  Cool:- 
hurst.  04  Iowa.  41^  62  N.  W.  770.   But  ers 
in  states  where  inconsistent  defenaes  are  ba 
allowed,  the  remedy  is  by  motion  to  strfte 
or  to  require  an  election;  and.  If  tbe  two  de- 
fenses are  allowed  to  stand,  the  cototaMe 
confession  in  one  division,  wUeh  is  intro- 
duqed     Implied  In  order  to  sui9i»t  matter 
in  avoidance,  does  not  waive  the  general 
nlal  pleaded  In  another.   Pomooy.  Bent  I 
724;  Siter  v.  Jewett,  33  Oal.  82.   Tbe  tbetej 
of  the  courts  in  some  states  whore  thm  K 
no  specific  provldon  allowing  IneonslitRt 
defenses,  that,  as  the  defendant  should  al- 
lege the  truth,  he  ought  not  to  be  allowed  ti> 
rely  upon  different  states  of  fact  inconristeot 
with  each  other,  as  against  plaintiff's  dsbn, 
is,  after  all,  no  more  cogent  than  that  lenc- 


cenae  vblch  are  abBoiutely  Inoonustoit  ■with 
eaoti  other.  Almnrd  as  It  bolj  seem  at  first 
blusb  to  allow  defendant,  charged  with  hav* 
Ins  nesllffentlr  teoken  a  borrowed  kettle,  to 
answer  that  be  never  borrowed  the  kettle, 
tlmt  It  was  broten  when  be  boirowed  It,  and 
tbat  It  was  sound  when  returned,  neverthe- 
less,  when  It  la  reflected  that  the  controTOsr 
may  be  about  a  kettle  borrowed  by  defotd- 
an-t's  aerrant  as  to  which  defendant  had  no 
knowledge  whatever,  and  that,  the  servant 
baling  disappeared,  defendant  will  be  entire- 
ly dependent  oi  such  casual  evidence  as  he 
may  be  able  to  scrape  op  in  the  neighborhood, 
tbe  rule  to  not  by  any  means  unreasonable  or 
wlttkont  siipport  in  public  policy.  The  de- 
fendant may  not  know  what  set  of  fActs  be 
will  be  able  to  establish.  He  is  absolutely 
dependent  upon  the  testimony  of  witnesses 
AS  to  mattos  not  within  his  personal  knowl- 
^^se*  and  be  ought  not  to  be  defeated  if  on 
-tbe  trial  any  legitimate  defense  whldi  he  has 
pleaded  Is  established  by  the  evidence.  Bell 
-v.  Srovni,  22  Gal.  671;  Bnhne  v.  Corbett;  48 
Oal-  264.  The  case  before  us  Illustrates  the 
policy  of  this  mle^  for  defendant,  In  bis  tes- 
-timony,  absolutely  denied  sexual  lnt«course 
wltb  plaintiff's  wife,  and  also  testifled  as  to  a 
proposition  made  by  the  husband,  which,  if 
'truly  related,  would  bave  Jnstlfled  defendant 
In  beliOTing  tiiat  such  Intercourse  would  not 
l>e  objectionable  to  the  husband.  Whatever 
doubts  the  Jury  might  bave  entertained  with 
reference  to  the  credibility  ot  this  testimony, 
defendant  had  the  right  to  bave  It  considered 
Ivy  them,  as  Judges  of  the  facts. 

Counsel  for  defendant  urge  that,  whatever 
error  may  have  been  committed  by  the  court 
In  the  instruction  already  quoted,  it  was  cured 
by  Instmctlons  given  In  another  part  of  the 
cbarge,  Teeogsixiag  the  correct  rule  of  law. 
Snt  those  instructions  were  absolutely  incon- 
aistent  with  the  one  above  referred  to,  and  It 
Is  well  settled  tliat  prejudicial  wror  In  the 
^vlDg  of  one  Instruction  Is  not  cured  by  stat- 
ins the  correct  rule  In  another.  Tanslyck  t. 
Mills,  34  Iowa,  375;  Hawea  v.  Burlington,  0. 
S.  &  M.  B.  Co.,  64  Iowa,  315,  20  N.  W.  717. 

It  la  qtparent  from  what  has  been  said  that 
tbe  oonrt  ored  in  his  statement  ot  the  de- 
fenses as  above  quoted.  It  is  true,  as  matter 
of  pleading,  that  the  second  division  of  the 
answer  Impliedly  admitted  Improper  rotations 
of  defendant  with  plaintiff's  wife;  such  color- 
able admission  being  necessary  to  support  the 
allegation  of  new  matter  by  way  of  avoidance. 
Sut  such  colorable  admission  was  not  an  ad- 
znlsaion  of  tect  for  the  purpose  of  the  trial, 
but  only  for  the  putpose  of  the  pleading. 
ASoreoTer.  the  admission  is  not  of  unlawful 
sexual  intercourse,  eith«  In  fact  or  by  im- 
plication, tat  defendant  may  have  had  such 
relations  with  plalntUTs  wife  as  to  be  liable 
In  an  actlm  fbr  alienation  of  affections,  with- 
out actual  sexual  intercourse.  The  importance 


unable  to  have  sexual  Intercourse  with  aese, 
because  ot  his  physical  incapad^.  If  defend- 
ant, by  the  exercise  of  improper  influences 
over  and  Intimacies  with  plalntUTs  wlf^  in- 
duced ber  to  BO  far  Ignore  her  obligations  to 
her  husband  as  to  commit  such  an  act,  he  un- 
doubtedly rendered  himself  liable  In  damages 
to  the  wronged  husband,  although  actual  In- 
tercourse  was  Impossible.  Therefore  his  im- 
plied confession  In  the  second  division  of  his 
answa-,  that  he  had  Improper  relations  with 
plaintiff's  wife,  did  not  constitute  an  admission 
of  sexual  Intercourse.  In  tact,  the  trial-  court 
wholly  misconceived,  as  it  appears  from  his 
instructions,  the  nature  and  ^ect  of  the  plea 
in  confession  and  avoidance. 

A  few  of  the  other  errors  assigned  need  to 
be  noticed,  in  view  of  the  possibility  of  a  new 
trial.  One  of  these  is  that  defendant  having 
testifled  OD  Us  ezamlnatifm  in  chief,  in  effect, 
that,  although  plaintiff  consented  to  crimlnnl 
intercourse  between  his  wife  and  def«ndaE.t, 
and  the  wife  concurred  In  such  prospective  ar- 
rangement if  she  could  bave  her  own  room, 
defendant  bad  never  occupied  any  othw  room 
In  the  house  except  bis  own,  he  was  aSked 
on  cross-examination,  against  objection  prop- 
erly made^  what  the  ftict  was  about  his  hav- 
ing had  sexual  intercourse  with  plaintiff's 
wife.  This,  we  think,  was  not  legitimate 
cross-CTsmlnatlon,  No  matter  how  apparent  It 
may  have  been  that  defendant  was  skillfully 
avoiding  giving  testimony  as  to  Uiat  material 
fact  on  direct  examination,  if  the  plaintiff  de- 
sired to  establish  It  by  defendant,  he  should 
have  done  so  1^  making  defendant  his  wit- 
ness, and  not  on  cross-examination.  The  rul- 
ing of  the  court  was  perhaps  not  In  Itself  such 
error  as  would  warrant  reversal,  but  we  think 
It  was  erroneous. 

A  certain  letter  from  defendant  to  plaintiff 
was  admitted  In  evidence  as  tending  to  sliow 
an  offer  of  compromise  by  defendant  to  plain- 
tiff of  the  wrong  done.  Offers  of  compromise 
are  not  sdmlsilble,  as  against  Uie  par^  mak- 
ing them,  unless  they  contain  admissions  of 
fact.   Rosenberger  v.  Marsh,  108  Iowa,  47, 
78  N.  W.  887;  Kasslng  v.  Ordvray,  100  Iowa, 
611,  eO  N.  W.  1018;  State  v.  Lavhi.  80  Iowa. 
5r>5,  46  N.  W.  558;  Doon  t.  Bavey.  49  Vt 
;  203;  Durghi  T.  Somers,  117  Mass.  65;  San- 
bom  ▼.  NelhUtt,  4  N.  H.  SOL  The  letter  of- 
fered In  evidence  did  not  admit  in  any  way 
nor  suggest  any  Improper  relations  between 
!  the  defendant  and  plabitlff's  wife,  but  related 
!  solely  to  a  proposition  te  settle  "our  affair.'* 
I  It  Is  true,  the  writer  stated  his  conclusion  that 
I  plaintiff  "should  be  paid";  but  Cor  what,  does 
I  not  sppear.  Mo  evidence  was  left  in  the  rec- 
ord connecting  tills  conclusion  of  defendant 
I  with  any  claim  of  platotlff  relating  to  this 
'  cause  of  action.  The  letter,  therefore,  should 
have  been  excluded.  The  letter  from  plaintiff 
!  to  defendant  written  In  r^ply.  Should  slao 
bave  been  excluded. 


qnence  of  tbe  Improper  conduct  of  bis  wife, 
were  not  well  taken,  as  tbe  consequence  of 
the  breaking  ap  of  plaintiff's  family  relations 
might  well  be  shown  as  a  part  of  tbe  damage 
suffered,  If  defendant  was  gnllty  of  the  wrong 
charged  against  him.  Nor  was  the  obJectloD 
that  plaintiff  was  Incompetent  to  testify  as  to 
the  Talne  of  his  wife's  services  per  year  well 
founded.  Certainly  the  bnsband  was  as  well 
qualified  as  any  one  to  testify  as  to  the  ralne 
of  such  sorrlces.  Other  questions  argued  are 
not  likely  to  arise  on  a  new  trial,  and  need 
not  be  considered. 

For  tbe  reasons  already  given,  tbe  Judg- 
ment Is  reversed. 


Mccormick  harvesting  mach.  co.  t. 

MORLAN. 

<SQpreme  Court  of  Iowa.     Oct  21.  1903.) 

CONTHACTS-CONDITIONAL  DELIVERT— PAROL 
BVIDBNGS— GONTRADIGTINO  WRITING. 

1.  Where  a  contract  for  the  purchase  of  a 
machlae  Is  delivered  to  seller's  agent,  parol  btI- 
dence  in  au  action  on  the  contract  is  admissible 
to  show  that  tbe  cootract  was  delivered  to  the 
agent  to  be  held,  and  not  to  be  delivered  to  the 
seller  until  further  direction,  as  it  does  not  con- 
tntdict  the  writiug,  bat  abows  It  never  became 
oriiTfirive. 

Appoal  from  District  Court.  Carroll  Coun- 
ty: Z.  A.  Cbiircb,  Judge. 

Action  upon  a  written  «jiitract  for  tb^  pur- 
cliase  of  a  luywiug  mncblne-  DtfeiiJtiiit  ad- 
mits the  signing  of  the  eoutmct  and  a  tt^Eider 
of  the  machine,  but  avers  that  the  contract 
was  not  iJlellver£?(l  to  pUiinlilT,  and  fiirlbyt 
pleaded  that  ttt?  (jlg^nnture  to  tbe  Instrument 
waa  obtained  by  fraud.  On  itiese  Issues  the 
cjise  was  tried  to  a  jury,  resulting  in  a  di- 
rected Verdict  far  the  pinintllf.  DefeuiJaDt 
apiieals.  Revers.ed. 

M.  W.  Benrh  and  M.  R.  McCrary,  for  ap- 
peliant.   Lee  &  Kobb,  tor  appelloe. 

DEEMER.  J.  Dcfcudaat  offered  evidence 
to  the  effect  Hint  be  signed  the  order  or  cun- 
triict  for  the  ninchinc,  nnd  gHvo  it  to  an 
agent  of  plaintiff  lo  hold  until  he  foimd  out 
Bijoat  the  price  of  another  luaclilne  which 
bad  been  ofTcred  him,  and  tliat  this  ap.^nt 
waa  to  hold  tlie  order,  and  not  send  it  lo  the 
plfiintifT  unti]  be  hnd  heard  fro]D  derpiulant 
niisiin.  Hp  aIso  testified  thnt.  after  nscer- 
inlniiifir  the  price  of  tJie  nther  macliliit?,  lie 
gave  tbe  apent  no  authnrlty  to  deliver  the 
eontract.  and  that  he  never  at  aoy  time  told 
him  to  rlplivrr  It  b>  the  piHliitlff.  Some  evi- 
dence WHS  also  introriiicpd  for  the  purpose  of 
abowing  fraud  on  the  imrt  of  this  agent  but. 
In  view  of  our  comlualoTi.  It  Is  not  necessary 
to  consider  this  evidence. 


^  L  Sea  Erldiface,  voL  3)J,  CaaL  Dig.  ||  im,  1861, 


ery  of  the  contract,  and  directed  a  verdict  for 
plaintiff.  This  waa  clearly  erroneous.  The 
evidence  regarding  delivery  did  not  tend  to 
vary  or  contradict  tbe  terms  of  tbe  agree- 
ment; and  It  Is  always  CDmi>etent,  as  we 
understand  it,  to  show  by  parol  that  a  writ- 
ten Instrument  like  the  one  In  suit  was  never 
In  fact  delivered.  Browne  on  Parol  Ev.  | 
32  et  seq.;  Whltaker  v.  Salisbury.  15  Pic^L 
S34;  I.«ppoe  T.  Bank,  82  Md.  136;  Reynolds 
V.  Robinson.  110  N.  T.  654,  18  N.  B.  127. 
Such  evidence  does  not  offend  agalmrt  the 
rule  that  parol  testimony  is  not  admissible 
to  vary  or  contradict  tbe  terms  of  a  written 
contract,  but  Is  rec^ved  for  tbe  purpose  of 
showing  that  It  never  became  operative.  De- 
livery Involves  something  more  than  tbe 
mere  passing  over  of  the  papers.  Intent  to 
make  It  operative  la  also  an  essential.  This 
Is  fundamental  doctrine.  Bishop  m  Con- 
tracts, I  849  et  seq.,  and  cases  dted.  Hogue- 
land  V.  Arts,  113  Iowa,  640,  85  N.  W.  SIS. 
These  rules  are  so  elementary  that  It  Is  hard- 
ly necessary  to  discuss  them.  Tbe  trial 
court,  as  we  understand  it,  held,  however, 
tbat,  as  there  was  actual  delivery  to  tbe  sell- 
er's agent.  It  was  not  competent  for  defend- 
ant to  show  that  this  agent  was  to  bold  tbe 
contract  in  escrow;  that  the  delivery  to  bun 
was  conditional,  or  that  he  (the  defendaoti 
did  not  [n  fact  intend  to  make  d^rtlvery  to  the 
plaintiff.  Had  the  lustrument  been  a  de^ 
there  might  perhaps,  be  some  basis  for  thii 
holding,  Westman  v.  Krumweide,  30  MtotL 
3ia,  15  N.  W.  2.^;  Bramsn  v.  BlDpbaOL  W 
N.  Y.  4S3,  But  that  rule  does  not  obtaJa  u 
to  pimple  contracts.  Burke  v.  Delancy,  irij 
U,  S.  228,  14  Sup.  Ct  Slfi,  3S  L.  Kd.  BBS: 
Wpptman  V.  Kruinwelde.  supra:  Jullllard  v, 
Chaffee.  02  N.  Y.  529;  MeJi'erland  v.  Stkft, 
r»4  Conn.  232,  T  Atl.  408,  1  Am,  St  Rep.  iU; 
Wilson  V.  Powers,  I3l  Maaa,  53fl,  The  d* 
tlnetioD  le  clearly  poioted  out  ta  Bishop  oa 
Contracts  <Enl«rgcd  Ed.)  j  357.  Moreover, 
tbe  eiidem^e  tended  to  show  that  the  can- 
tract  wfia  delivered  to  the  pljiintEir*B  agent 
to  be  beld  for  defendant  and  not  to  be  de- 
livered until  further  dlrectiniis  from  him.  It 
wan  not  delivered  to  the  plaintiff's  ag'ent  ai 
Ruch,  but  the  agent  was  mfvde  the  rcprcseou- 
t!ve  of  tiio  defendant,  to  hold  the  contract  for 

;  ciTtfifii  purposes.   Under  thia  state  of  fkcls. 

I  it  Is  clear  there  was  no  delivery  to  the  plaia- 

j  tiff,  and  the  court  was  In  error  Iq  atrikin? 

I  out  the  eTldeuce  tind  In  directing  the  verdict 

I  See.  as  sustaining  our  conclusions.  Gin,  R. 

I  R.  Co.  V.  Iliff,  13  Ohio  St-  235;  Watkins  v. 

I  Kewera,  ItO  Mass.  3S3i  Brown  v.  SL  ChaiiH. 
iiii  Mich.  71,  32  N.  W.  OSfi^  Benton  v.  Martin 
52  X.  Y.  570:  Sweet  v.  Stevens.  7  R.  I.  3T\ 
Tho  pomt  was  not  invofved  Sn  Bemis  r.  iJ- 
Irn  [\cin-ti)  93  N',  W.  50,  hencB  what  la  said  la 
tlifit  rcisc  is  not  coutroliing. 
The  Judgment  is  reversed. 


BAOON  T.  IOWA  SAYINQS  ft  LOAN  ASS'N 
et  al. 

(Supnms  Oonrt  of  Iowa.    Oct  21,  1906.) 

BUILDING  AND  LOAN  ASSOCIATIONS— LO AN- 
US URY—DfiFSNSB  AVAILABLE  TO  ABSlONBa 
—COMPUTATION  OF  INTEREST. 

1.  A  plea  of  asuiT  in  a  loan  made  a  build- 
ing and  loaD  association  to  defendant  8  asHlgn- 
or  CBunot  be  interposed  by  defendaat,  hia  aa- 
Bigaor  sot  baTiDg  authorized  It. 

2.  Under  Code,  8  1898,  providing  that  the  bor- 
rower from  a  bnllding  and  loan  association  ts  ta 
be  charged  with  the  fall  amonnt  of  the  loan,  to- 
gether with  delinqaent  dneOL  Interest  etc,  and 
credited  with  the  withdrawal  Talae  OT  hla  pledg- 
ed stock,  bat  that  "no  greater  recovery  shall  be 
hud  than  the  net  amount  of  prindpaJ  actually 
received,  with  interest  thereon  at  a  rate  not 
greater  than  twelve  per  cent.,"  simple  interest 
should  be  computed  at  the  rate  of  £2  per  cent, 
from  the  date  of  the  loan,  without  rests,  and  the 
total  amount  of  the  interest  and  premium,  paid 
and  delinquent,  also  determined,  and,  if  the  lat- 
ter amount  is  larger  than  the  former,  the  statu- 
tor;  limit  baa  been  exceeded,  and  the  borrower 
la  entitled  to  credit  for  the  excess  in  addition  to 
the  withdrawal  value  of  bis  stock. 

Appeal  from  District  Court,  Humboldt 
County;.  W.  B.  Quarton,  Judge. 

Action  for  an  accounting  aud  for  the  can- 
cellation of  a  nuHTtgage.  In  October,  1892, 
ooe  McComb  borrowed  of  the  defendant  as- 
sociation $2,000,  giving  his  note  therefor,  and 
securing  It  by  a  mortgage  on  real  estate  and 
by  pledging  20  shares  of  stock  In  the  asso- 
ciation. This  real  estate  and  stock  was  after- 
wards transferred  to  the  plaintiff,  who  as- 
sumed the  debt  By  the  terms  of  the  con- 
tract the  borrows  agreed  to  pay  $12  per 
month  does  on  his  stock  and  all  fines,  and 
the  further  sum  of  $12  premium  and  $10 
Interest  on  the  loan  each  montlL  The  pre- 
mium was  reduced  to  $S  per  month  A^rll 
1,  1899.  $1,080  was  paid  on  dues,  $978  on 
premium,  and  $895  on  Interest  The  de- 
fendant by  cross- petition  asked  a  foreclo- 
sure of  the  mortgage  and  a  Judgment  for 
the  sum  found  doe  tliereon.  There  was  a 
decree  tov  tbe  defendant  association  for  a 
imrt  of  Its  claim.  Both  parties  appeaL  The 
association  will  be  designated  the  "appel- 
lant" Beversed. 

Bally  &  Stipp,  for  appellant  Clarke  A 
Oobenoni,  for  an>ellees. 

SHERWIN,  J.  Conceding,  for  the  pvx- 
poses  of  this  case,  that  the  contract  between 
McComb  and  the  defendant  association  was 
tainted  with  usury,  the  plea  cannot  be  In- 
terposed by  tbe  plaintiff,  for  he  was  neither 
a  party  to  that  contract  nor  authorized  by 
McComb  to  avail  himself  of  sucb  a  plea. 
Hollinssworth  v.  Swlckard,  10  Iowa,  385; 
Frost  v.  Sbaw,  Id.  49J;  Perry  v.  Keams,  13 
Iowa,  174;  The  Burlington  Mutual  Loan  As- 
Bociation  v.  Helder,  55  Iowa,  424,  5  N.  W. 
578,  7  N.  W.  686;  Iowa  Savings  and  Loan 
Association  r.  Chase,  73  X.  W.  1100.  More- 
over, tbe  x^ontract  In  question  is  directly 
within  the  class  legalized  by  the  curatlre 
»«N.W.-e2 


bly,  p.  32,  c.  48.  Association  v.  Heidt,  107 
Iowa,  297,  77  N.  W.  1050,  43  L.  R.  A.  689, 
70  Am.  St  Rep.  197;  Association  r.  Curtis,  107 
Iowa.  504,  78  N.  W.  208;  Association  v.  Sel- 
by.  111  Iowa,  402,  82  N.  W.  968;  Edworthy 
T.  Iowa  S.  &  L.  Ass'n,  114  Iowa,  220,  86  N. 
W.  315.  We  are  not  advised  as  to  the  method 
of  computation  adopted  by  the  trial  court, 
resulting  In  a  Judgment  for  the  association 
for  only  $896.20.  Under  section  1898  of  the 
Code,  the  borrower  la  to  be  charged  with  the 
full  amount  of  the  loan  received  by  him, 
together  with  delinquent  dues,  interest,  pre- 
mium, and  fines,  and  he  la  to  be  credited 
with  the  withdrawal  value  of  his  pledged 
stock,  bat  "no  greater  recovery  shall  be 
bad  than  the  net  amount  of  principal  ac- 
tually received,  with  Interest  thereon  at  a 
rate  not  greater  than  twelve  per  centum" 
on  the  amount  so  received.  There  Is  no 
question  here  as  to  the  withdrawal  value  of 
I  tbe  stock.  The  only  remaining  question  is 
I  as  to  the  amount  which  the  association  may 
:  recover  under  the  12  per  cent  limit  fixed  by 
'  the  Btatate.  In  Iowa  Deposit  &  Loan  Oo.  T. 
Tlmme,  86  N.  W.  820,  we  held  that  the  com- 
putation of  interest  under  the  statute  should 
be  without  resto  occasioned  by  the  pay- 
ment of  Interest,  dues,  and  premiums.  Fol- 
1owli«  this  rule  to  ascertain  what  rate  of 
intoest  tbe  borrower  has  paid,  simple  inter- 
est at  tbe  rate  of  12  p^  cent,  should  be  com- 
puted from  the  date  of  the  loan,  and  tbe 
total  amotmt  of  Interest  and  premium,  paid 
and  dellnqnent,  determined,  and.  If  the  lat- 
ter amonnt  Is  larga  tban  llie  former,  the 
statutory  limit  bas  been  exceeded,  and  the 
borrower  Is  entitled  to  credit  for  the  ex- 
cess in  addition  to  the  withdrawal  value  of 
Us  stock.  9ee  Bri^  t.  Io\ra  SaTlngs  and 
Loan  Association.  114  Iowa,  282.  86  N.  W. 
S20,  Tbe  interest  and  premiums  paid  and 
dellnqnent  In  this  case  do  not  exceed  the 
12  per  cent  limit,  and  the  association  welb 
entitled  to  recover  tbe  difference  between 
tbe  loan  and  total  delinquencies,  amounting 
to  $2,187,  and  the  withdrawal  value  of  the 
stock,  with  Interest  as  prayed. 

The  JndgmOTt  is  Uierefttie  reversed. 


HOSKINS  T.  IOWA  LAND  CO. 
(Bnprone  Conrt  of  Iowa.     Oct  15,  IOCS.) 

TAX  BALE— POSTING  NOTICE— NOTICE  TO  RB- 
DBBM— PROOF  OF  SERVICE. 

1.  The  requirement  that  notice  of  tnx  sale  be 
posted  on  the  "courthouse  door"  is  satisfied  by 
posting  on  a  bulletin  board  at  the  door. 

2,  Were  posting  of  notice  of  a  tax  sale  on  a 
bulletin  board  at  the  courthouse  door  not  a  satis- 
faction of  the  requirement  that  it  be  posted  on 
tbe  door,  it  would  be  within  Code  18i3,  9  880, 
providing  that  no  irregularity  or  informality  in 
the  advertisement  shall  invalidate  tbe  sale. 

3-  Tbe  affidavit  making  proof  of  service  by  ad- 
vertisement of  notice  to  redeem  from  tax  sale 
need  not  refer  to  or  have  attached  the  original 
manuscript  of  the  notice.  The  printed  notice 
Is  snflSrient 
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iarnishment,  wberenpoD  the  pTirdiaaer  claimed 
:he  realty  and  InTalldated  the  sale,  an  allega- 
:ion  that  the  purchaser  "ao  answered  aa  gar- 
nishee aa  to  create  the  coDTiction  that  the  title 
;o  the  realty  •  •  ♦  had  not  paasod  to  her  at 
:he  time  of  the  levy,"  is  merely  a  conclasion. 

3.  A  jadgment  creditor  levied  on  realty,  and 
ilso  garnished  a  purchaser  thereof.  The  attor- 
ley  for  the  pnrchaaer,  repreaentlnK  alao  thq 
iuogment  debtor,  under  agreement  with  the  lat- 
:er*s  attorney,  and  in  psrsuance  of  an  alleged 
nnspiracy  to  defeat  collection  of  the  Judgment, 
idTised  the  purchaser  to  take  possession,  which 
■he  claimed  to  have  done  prior  to  the  levy.  An- 
iwering  as  garnishee,  she  said  she  had  agreed 
:o  buy  the  property,  and  had  paid  SIO  on  ac- 
Niunt,  the  deal  to  Me  consummated  if  the  title 
m>ved  satisfactory.  She  was  ordered  to  appear 
It  the  next  term  of  court,  but  her  further  an- 
iwer  was  not  takeu.  She  deposUed  no  money 
IS  gamlshee.  No  objection  was  made  by  any 
ine  to  the  levy,  and  the  premises  were  sold,  and 
)id  in  by  the  creditor,  and  satiafactioa  of  the 
udgment  entered,  whereupon  the  garnishee  so- 
!nred  her  discharge,  without  notice  to  the  cred- 
tor.  She  then  instituted  a  successful  action  to 
let  aside  the  sale,  claiming  title  in  herself.  Eetd, 
-hat  the  creditor  had  no  cause  of  action  for  con- 
ipiracy,  no  unlawful  act  having  been  done. 

4.  Th&t  the  garnishee's  attorney,  when  procur- 
Bg  her  discharge,  had  it  in  mind  to  Invalidate 
lie  sale,  would  not  affect  the  case. 

6.  A  bill  in  equity  to  sequester  •  fond  belongs 
ns  to  the  debtor  in  the  hands  of  third  persona 
s  not  the  proper  remedy  for  a  judgment  cred- 
tor  who  has  secured  no  lien  on  the  fund,  at- 
achment  being  the  proper  and  adequate  remedy. 

6.  The  mere  fact  that  a  fund  belonging  to  a 
udgment  debtor  in  the  hands  of  third  persona 
nay  elode  attachment  is  not  ground  for  invok- 
nte  equitable  relief,  especially  where  inability 
o  make  the  Judgment  oat  of  other  property  is 
lot  alleged. 

Appeal  from  District  Court,  Muscatine 

bounty;  P.  B.  Wolfe,  Judge 

According  to  the  petitioa  a  Judgment  had 
Deen  entered  against  Louisa  A.  Washburn  in 
LSST.  Execution  issued  thereon  September 
27.  1S98,  and  was  levied  on  a  bouse  and  lot 
n  Muscatine  owned  by  her.  Sarah  E.  Lohr 
jraa  served  with  notice  of  garuishmeut  on 
Jie  same  day,  and  made  answer  to  the  officer 
erring  the  notice.  Later  the  realty  was  ad-* 
rertlsed,  and  bid  in  at  the  sheriff's  sale,  oc- 
.'urrlng  October  29th  of  the  same  year,  by 
Jie  plaintiff,  then  owner  of  tbe  Judgment, 
'or  the  full  amount  due  thereon,  with  costs. 
Cbereupon  Mrs.  Lohr's  attorney,  by  directing 
lie  court's  attention  to  tbe  satisfaction  of  the 
udgment,  procured  her  discbarge  as  gar- 
ilshee.  She  then  paid  Mrs.  Washburn  the 
■emalnder  of  tbe  purchase  price  except  $343, 
vhicb  was  deposited  with  Jayne  &  Hoffman 
o  save  her  harmless  in  a  suit  to  be  brought 
o  set  aside  the  sheriff's  sale,  to  be  paid  to 
dra.  Washburn,  less  attorney's  fees  should 
he  suit  prove  successful;  otherwise  for  re- 
leiDptlon  from  such  sale.  Suit  was  Instl- 
uted  as  proposed,  and  the  certificate  of  sale 
«t  aside.  Thus  both  tbe  realty  and  tbe  pur- 
chase price  eluded  plaintiff  in  bis  efforts  to 
enforce  his  judgment  against  Mrs.  Wash- 
turn.  The  plaintiff  seeks  through  this  suit 
a  equity  to  reach  the  fund  in  tbe  hands  of 
ayne  &  Hoffman  to  satisfy  the  amount  bid 
.t  the  sheriff's  sale,  with  interest  and  attor- 
tey  fees  expended;  and,  If  this  no  longer  re- 


mains In  tbebr  eostody,  then  Judgment 
against  all  the  defendants.  He  also  asks 
Judgment  against  defendants  for  all  the  o- 
penses  he  bai  Incurred  In  the  Utigatlon.  The 
decree  ■etttog  aside  tbe  wherttPa  sale  Is  not 
assailed,  and  the  bonse  and  lot  must  be  treat- 
ed as  having  been  sold  before  tbe  levy  of  the 
aecution,  and,  of  conrse,  the  order  dischar- 
ging the  garnishee  Is  to  tw  r^rded  as  right- 
ly entored,  unless  the  allegattons  of  tbe  peti- 
tion. If  accepted  as  tme,  are  suflSdent  to  es- 
tablish its  InvaUdlty.  Tbe  plalntlfl.  In  addi- 
tion to  the  recital  of  the  above  matter,  avers: 
That  Obas.  A.  IJoyd  was  agent  for  Hrs. 
Washburn  In  negotiating  the  sale,  and  WU- 
11am  Hoffman  was  atb^ey  for  Mrs.  Lohr,  to 
see  that  abe  should  obtain  an  nnlncombered 
title,  and  subsequently  became  the  attorney 
of  Mrs.  Waahbrnn,  by  contract  with  Uayi, 
to  deftot  tbe  garnishment  proceedings  against 
Mrs.  Lohr.  That  these  parties  bad  knowl- 
edge of  the  plaintiff's  Judgment,  and  con- 
spired together  to  defeat  Its  collection  and 
to  defraud  the  plaintiff.  That  Lloyd  and 
Hotbnan,  in  pursuance  ot  said  conspiracy, 
advised  Mrs.  Lohr  to  go  Into  possession  of 
the  premises,  which  she  claimed  to  have  done 
prior  to  the  levy  of  the  execution.  That  she 
answered  as  garnishee,  when  served  with 
notice,  to  the  officer,  under  tbe  direction  of 
Hoffman,  to  the  effect  "that  she  had  agreed 
to  boy  the  said  property,  and  had  paid  ten 
dollars  on  aeconnt  of  tbe  purchase  price,  and 
that  the  deal  ae  trade  was  to  bf  consummat- 
ed If  the  title  should  prove  satlsAictory,"  and 
was  notified  to  appear  and  answv  at  tbe 
next  term  of  court  That,  "having  so  an- 
swered as  to  create  the  conviction  that  the 
title  to  the  realty  levied  upon  by  plaintiff  bad 
not  passed  to  her  at  the  time  of  the  levy." 
neither  she  nor  either  of  the  other  defend- 
ants, although  knowing  of  the  levy  upon  and 
sale  of  the  realty,  made  any  objection  there- 
to. That  plaintiff,  relying  upon  tbe  truthful- 
ness of  tbe  answer,  and  also  tiie  failure  of 
any  of  defendants  to  make  objection,  bid  in 
the  property  at  the  full  amount  of  the  Judg- 
ment and  all  costs.  That  William  Hoffman, 
while  professedly  acting  for  Mrs.  Lohr,  was 
really  acting  for  Mrs.  Washburn  in  procuring 
the  discharge  of  the  garnishee  without  notice 
to  plaintiff.  That  tbe  defendants.  In  testify- 
ing in  the  suit  to  set  aside  tbe  sheriCTs  sale, 
concealed  the  payment  of  any  money  to 
Jayne  &  Hoffman  in  fraud  of  plaintiff's 
rights.  That,  after  decree  in  said  suit  had 
been  entered,  plaintiff  perfected  his  appeal  to 
the  Supreme  Court,  but  when  about  to  pre- 
pare his  abstract  said  Lloyd  entered  into  ne- 
gotiations with  plaintiff's  attorneys  for  a  set- 
tiement,  and  requested  that  no  further  ex- 
pense be  made  in  preparing  an  abstract  until 
be  could  communicate  with  and  receive  an 
answer  from  Mrs.  Waabbum,  who  resided  In 
CallfOTuia,  and  thereby  induced  plalntifTs 
attorneys  to  postpone  filing  said  abstract  be- 
yond tbe  time  for  filing  tbe  same,  an' 
refused  their  {Hvposition  of  settlemen 
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Bam  aeiaaic,  ana,  id  pursuance  oi  said  con- 
spiracy, filed  a  motion  to  dismiss  the  appeal, 
wkteh  was  anstalned.  That,  had  Mrs.  Lohr 
stated  liie  facts  as  she  now  claims  them  tn 
her  answer  as  garnishee,  or  given  notice 
thereof  to  plaintiff  at  any  time  before  the 
sale,  all  the  subseqaent  litigation  would  hare 
been  avoided,  and  plaintiff  able  to  collect  bis 
claim.  That  aald  Hoffman  would  have  so  ad- 
vised her  but  for  his  employment  by  Mrs. 
Washburn  at  the  same  time.  "That  claiming 
to  the  said  district  court,  as  reason  for  the 
discharge  of  the  said  Sarah  B.  Lohr  as  gar- 
nishee, that  the  execution  had  been  satis- 
fied by  a  sale  of  realty  which  she  Intended 
afterwards  to  and  did  contest  as  void,  and 
tn  fact  no  sale,  was  a  fraud  upon  this  plaln- 
ttfl  and  upon  ttie  court,  and  was  all  In  pur- 
suance of  a  conspiracy  engineered  by  the  said 
William  Hoffman,  and  assented  to  and  par- 
ticipated In  by  the  said  Sarah  E.  Lohr  and 
Chas.  A.  Lloyd,  first,  to  Induce  and  compel 
a  sale  of  the  realty  by  suppressing  and  con- 
cealing the  claims  tbey  ultimately  Intended 
to  make  concerning  the  title  to  the  realty; 
and.  second,  to  procure  a  release  of  a  gar^ 
Dlshment,  which  all  of  the  defendants  knew 
was  valid  If  their  claims  were  tmtiiful  as  to 
the  condition  of  the  title  to  the  realty  when 
it  was  levied  upon;  and,  finally,  having  pro- 
cured the  garnishment  to  be  released,  to  con- 
ceal enough  of  the  purchase  money  In  the 
shape  of  a  deposU  to  protect  Mrs.  Lohr  from 
payment  of  the  Jnd{;ment  In  any  event  and 
then  for  the  first  time  to  assert  such  claims 
to  the  real  property  as  to  have  the  sheriff's 
sale  thereof  held  to  be  Invalid."  That  there 
is  no  adequate  remedy  at  law,  and  ordinary 
proceedings  would  enable  Jayne  &  Hoffman 
to  transfer  the  fund  in  their  hands  beyond 
the  court's  jurisdiction.  The  prayer  was  for 
the  relief  heretofore  stated.  A  general  de- 
murrer was  sustained,  and,  aa  plaintiff  failed 
to  plead  over,  the  petition  was  dismissed. 
Plaintiff  appeals.  AflSrmed. 

Rlchman  &  Rlchman,  for  appellant  Jayne 
&  Hoffman,  for  appellees. 

LADD,  J.  The  vice  running  through  appel- 
lant's argument  U  the  assumption  that  de- 
fendants owed  plaintiff  the  duty  of  aiding  him 
In  the  enforcement  of  bis  Judgment.  Tbey 
were  under  no  such  obligation,  but  had  the 
right  to  resist  Its  collection  in  every  proper 
and  legitimate  way.  The  mere  allegation  that 
the  defendants  conspired  or  confederated  to- 
gether is  of  po  consequence,  unless  It  farther 
appears  that  they  so  did  to  do  an  unlawful 
act  or  a  lawful  act  In  an  unlawful  manner. 
McHenry  v.  Sneer,  56  Iowa,  652,  10  N.  W. 
234;  Kelly  v.  Ry.,  93  Iowa,  452,  61  N.  W. 
057.  And  to  maintain  a  dvil  action  for  dam- 
ages something  in  pursuance  of  the  conspiracy 
must  have  t>een  done,  occasioning  Injury  from 
which  the  daniaii;3  hnve  proximately  resulted. 
Q  Am.  A  Gng.  Bucy.  of  Law,  ST^   ^  con- 


action  unleaa  aomethlng  Is  done  wnldi,  vin- 
out  the  conspiracy,  would  give  a  r^it  tf  t^ 
tlon.  Beechley  t.  MntvUle.  102  Iowa.  6a  7.' 
N.  W.  107,  71  N.  W.  428,  63  Am.  St.  B^l 
479;  De  Wnlf  t.  Dlx.  110  Iowa.  568,  81  .v. 
W.  779.    As  tersely  ronarkecl   by  Jndge 
Knowlea  hi  Phllbrook  t.  Newman  (C.  C.}  s' 
Fed.  140,  "It  la  not  wrong  tat  a  man  to  cc&- 
i^lre  with  others  to  da  a  l^al  and  inpts 
act"  Now,  the  prevention  of  tbe  enfoKCflKic 
of  a  jad^ent  Is  no  wroiv.  onleaa  acoomptUr 
ed  by  Illegal  meaiuL  While  th^e  la  a  divers? 
of  opinion  aa  to  whether  a  ooaqdracr  to 
move  or  conceal  property  aa  that  It  may  vc 
be  reached  by  legal  process  la  actionable,  tb- 
decided  weight  of  aotbority  la  to  tbe  cff!^.: 
the  It^nry  is  too  remote  and  oncertain  for  e- 
timatlon.    Moody  v.  Burton,  27  Me.  427,  44 
Am.  Dec.  612;  Adler  v.  Fenton.  24  How.  4Cr;. 
16  L.  Ed.  696;  Wellington  v.  Small,  3  Ccs'- 
145,  60  Am.  Dec.  719;  Hall  T.  Baton.  25  Tl 
458;  Green  t.  Khnble^  6  Blackf.  552;  Smitli 
V.  Blake,  1  Day,  25&   See  «  Am.  &  Eds. 
Enc.  of  Law,  878.   In  audi  a  caae  Uie  oeditcr 
lias  lost  no  claim  to  or  Interest  In  or  lien  ei 
the  proiferty  of  the  debtor,  becanae  he  had 
acquired  none  to  lose.    "Tbe  most  tliat  cu 
be  said,"  as  was  observed  In  Lamb  v.  St<w- 
11  Pick.  527,  'is  that  he  hitended  to  ataL- 
the  property,  and  the  wrongful  act  of  the 
fendant  has  prevented  him  from  executing  ]m 
Intention."    The  law  accurately  defines  bov 
and  when  the  debtor's  property  ceases  to  t« 
subject  to  bis  control  and  disposition,  and  be- 
comes subject  to  the  claims  of  tbe  credim. 
Until  a  lien  has  attached  in  the  manner  pobl- 
ed  out  by  statute,  giving  the  creditor  a  specii: 
right  In  the  property,  the  dominion  of  tiif 
debtor  as  owner  continues,  with  tbe  perfe\'. 
legal  right  to  convert  into  anothw  specie^  or 
alienate  altogether.    In  some  Circnmstanca 
the  property, may  be  followed,  but  no  cause 
of  action  for  damages  can  arise  in  t^ror  of 
the  creditor  by  reason  of  the  transfer  of  som^ 
thing  he  neyer  had.    Even  If  It  did.  It  wooll 
pe  Impossible  to  fix  upon  any  measure  of  d^- 
agea  at  all  satisfactory.    In  the  language  of 
Moody  V.  Burton,  supra:   "The  plaintiff  bi<l 
obtained  no  Hen  on  the  property  conveyed  b; 
attachment,  Judgment,  or  In  any  other  maniter. 
Had  be  special  property  in  or  claim  to  It?  T> 
only  proof  of  loss  or  injury  which  be  miH 
make  would  be  that  his  debtor  liad  fraudn- 
lently  conveyed  bis  property  without  haTl£$ 
received  any  value  for  it,  and  with  tbe  Inta: 
to  avoid  the  payment  of  his  debt,  and  that  be 
bad  DO  other  means  of  obtaining  paymeoi 
All  other  creditors  could  make  the  same  prvjl 
Upon  such  proof  be  could  not  t>e  entitled  t» 
recover  the  amount  of  bis  debt,  for  that  if 
still  subsisting,  and  it  may  yet  be  col)ecie<l 
N'or  could  he  be  entitled  to  recover  tbe  amomi 
of  the  property  conveyed,  for  to  tliat  he  bad 
no  better  claim  than  other  creditors.    He  lia< 
not.  thereforgf  lost  It.     If  It  btt*!  n-j; 
Crauduleptly  conveyed.  It  waa  aa  prebtide  ti^ 
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luable  conalderatiOD,  or  bave  lost  It  by  ac- 
leut  c*  misfortune.   The  only  loss  or  Injury 
own  by  the  proof  would  be  that  be  had 
en  deprived  of  a  chance  or  possibility  of 
talning  payment  from  that  property.  This 
>uld  be  stating  bis  loss  or  Injury  too  strong- 
for  be  would  still  have  the  chance  of  at- 
shlog  or  securing  It  or  its  proceeds  In  the 
nds  of  the  frandolent  bolder.  A  Jury  would 
sn  be  authorized  to  estimate  the  value  of 
ly  hla  chance  to  secure  it  and  have  It  ap- 
ed to  the  payment  of  his  debt  while  in  the 
nds  of  his  debtor;  for  this  only  has  he  lost 
lere  would  be  no  data,  tables,  or  other  means 
orded  by  which  such  ft  chance  could  be  es- 
iiated.    The  loss  or  Injury  would  be  too  un- 
rtaln    and  remote  for  legal  estimation." 
lese  objections  to  the  maintenance  of  such 
1  action  are  not  met  by  the  decisions  to  the 
ntrary.   See  Mott  t.  Danforth,  6  Watts,  304, 
Am.  Dec.  468.   And  It  follows  that  the  al- 
;atlon  of  a  conspiracy  to  defeat  the  collection 
the  Judgment  did  not  state  an  actionable 
rong.    It  is  only  when  It  la  proposed  to  ac- 
mpllsb  this  by  Illegal  means,  as  In  Flndlay 
McAllister,  113  U.  S.  104.  5  Sup.  Ct.  401, 
I    Ij.  Kd.  930,  where  the  defendants,  by 
rf  nts  and  menaces,  deterred,  persons  from 
tiding  on  property,  and  persuaded  the  tax- 
lyers  not  to  submit  to  a  tax  levied  In  pur- 
ance  of  a  writ  of  mandamus,  thereby  fraud- 
ently  and  maliciously  obstructing  and  de- 
aling the  process  of  tbe  courts.    In  such  a 
RC  there  must  be  a  remedy,  else  an  organ- 
ed  band  of  conspirators  might  defeat  and 
Oder  nugatory  the  Judgments  of  courts.  See, 
so.  Adams  v.  Paige,  7  Pick.  542.  Unless, 
en,  the  means  alleged  are  to  be  condemned, 
e  defendants  ought  not  to  be  held  account- 
>le  for  wbat  plaintiff  was  not  able  to  collect 
rough  tbe  process  of  tbe  court    It  Is  first 
leged  that  In  her  answer  as  garnishee,  taken 
r  the  officer  serving  the  notice,  Mrs.  Lohr 
ncealed  something;  but  what  it  was  Is  not 
sclosed,   save  In  the  recital,  "having  so 
Lswered  as  garnishee  as  to  create  the  convlc- 
>□  that  the  title  to  tbe  realty  levied  luwn  by 
e  plaintiff  had  not  passed  to  ber  at  tbe  time 
tbe  levy  of  tbe  execution  niftm  it"  Tbls^ 
weveTt  la  merely  tbe  pleader's  condndan, 
awn  from  tbe  aoswor  as  heretofore  quoted. 
Ifl  luit  claimed  that  she  mlssbited  tbe  fiicts 
ncmilng  the  purchase  of  the  inremlses,  but, 
we  understand  the  argument,  omitted  to 
late  wbat  bad  been  done  under  tbe  contract 
the  way  of  taUng  possession.    But  the 
itutoi7  qnestkma  called  merely  t<a  ihe  pai^ 
Ulan  concemlDg  tbe  debt,  and  these  were 
ren.    By  no  fair  construction  ought  a  gar- 
ibee  to  be  held  to  also  disclose  at  his  peril 
lat  has  been  done  with  the  property  In  the 
rcbase  of  wfaidi  tte  Indebtedaesa  son^t  to 
reached  was  created.   Moreover,  under  our 
itute  part  payment  of  tbe  purchase  price 


answer  was  enough  tq  put  tbe  Judgment  hold- 
er upon  Inquiry  as  to  the  sale  of  the  prop- 
erty, and,  bad  he  desired  further  Information, 
It  should  have  tteexi  obtained  by  taking  her 
answer  at  tbe  next  term  of  court  to  which  she 
was  ordered  to  appear.  It  Is  said,  however, 
that,  but  for  the  fact  that  Hoffman  was  act- 
ing for  Mrs.  Washburn  as  well  as  Mrs.  Lohr, 
the  latter  would  have  more  fully  answered, 
I  and  might  have  deposited  the  purchase  iHlce 
in  the  hands  of  the  clerk  of  court.  It  ia 
I  enough  to  say  that  the  garnishee  was  under 
I  no  obligation  to  so  deposit  the  money  owing 
Mrs.  Waabbum,  and  It  is  none  of  plaintiff's 
concern  that  counsel  served  both  clients.  Their 
Interests  w^  not  necessarily  Inconsistent; 
but,  even  If  they  were,  and  be  proceeded  with 
their  full  consent.  It  furnished  no  ground  of 
complaint  to  plaintiff.  Without  fault  on  the 
part  of  defendants,  the  plaintiff  elected  to  en- 
force bis  Judgment  against  the  premises,  and, 
by  bidding  In  the  property  for  the  full  amount 
thereof  and  all  costs,  at}aDdoned  tbe  garnish- 
ment proceedings.  The  return  of  the  execu- 
tion satlsQed  tbe  Judgment  of  record,  and  upon 
motion  of  Hoffman  Mrs.  Lohr  was  discharged 
as  garnishee.  This  was  without  notice  to 
plaintiff,  but  none  was  essential,  as  be  had 
voluntarily  made  tbe  record  exacting  such 
an  order  by  the  court.  Whether  the  record 
{  Ipso  facto  worked  her  discbarge  need  not  now 
I  be  considered.  Besides,  It  Is  not  claimed  that 
plaintiff  had  any  purpose  of  resisting  or  was 
prevented  from  doing  so.  But  It  Is  argued, 
though  not  alleged,  ttiat  in  procuring  the  dis- 
charge of  the  garnishee  Hoffman  bad  In  mind 
tbe  purpose  of  bringing  an  action  to  set  aside 
tbe  sberUTs  sale,  and  knew  It  did  not  coayey 
tbe  property,  and  hence  that  tbe  garnishee 
was  liable  but  for  tbe  satisfaction  of  the  Judg- 
ment by  tbe  sale  oC  the  realty.  Neither  be 
nor  his  clients  were  under  oblation  to  aid 
or  advise  their  adversary,  who,  with  knowl- 
edge wblcb  appeared  to  be  satisfactory,  elect- 
ed to  proceed  against  tbe  realty.  The  record 
made  by  plaintiff  was  presented  to  tbe  court, 
and  It  was  not  part  of  Hoffman's  duty  to  point 
out  tbe  mistakes  be  bad  made.  Even  bad  he 
declared  bte  purpose  of  attacking  tbe  sale, 
this  would  not  have  furnished  a  auffldent 
reason  for  refusing  to  release  the  garnishee. 
Moreover,  it  was  mere  matter  of  (pinion,  and 
fbe  petition  avers  no  material  facts  within 
Hoffman's  knowledge  not  possessed  by  the 
plaintiff  at  tbe  time  of  bis  election.  This  be- 
ing true,  he  concealed  nothing  save  what  be 
proposed  to  do  in  the  future,  and  that  he  was 
not  required  to  disclose.  The  discharge  left 
bar  free  to  pay  the  balance  of  tbe  purchase 
price,  and,  having  done  so,  in  the  abSMice  of 
any  misrepresentation,  we  know  of  no  reason 
tor  denying  ber  the  right  to  assart  title  as 
against  the  sheriff's  sale.  Manifestly  her  at- 
torney was  securing  every  legal  advantaga 


mnueu  in  promotuig  tne  piamtiirs  enoits  to 
collect  bis  claim.  It  woald  be  strange  doctrine 
to  mj  tbat  one  may  not  arall  hlmaelf  of  the 
mUtaket  of  bli  opponeot  This  Is  the  sum 
total  of  the  accusatloDs  lodged  against  the  de- 
fendaota.  The  avermeDts  with  respect  to  the 
dismissal  of  the  appeal  bare  no  bearlDg  on 
the  dtscharge  of  Mrs.  Lohr  as  garnishee,  and 
for  this  reason  demand  no  consideration.  Ac- 
cei>tlng  the  Rverments  of  tbe  petition  relating 
to  the  discharge  of  the  garnishee  as  true,  we 
think  no  cause  of  action  Is  stated.  Bat  appel- 
lant urges  tbat  tbe  fund  In  tbe  bands  of  Jayne 
A  Hoffman  should  be  sequestered  to  tbe  pay- 
ment of  his  debt.  Tbe  trouble  is,  be  has  ac- 
quired no  Hen  whatever  thereon,  and  It  can- 
not be  reached  through  proceedings  of  this 
character.  The  statutes  point  out  tbe  manna 
of  attaching  such  a  fund,  and,  as  that  Lb  whol- 
ly adequate,  the  remedy  by  equitable  proceed- 
ings is  not  available.  The  mere  fact  that  it 
might  elude  ordinary  proceedings  Is  not  good 
ground  for  going  Into  a  court  of  equity,  and 
especially  in  the  absence  of  any  averment  that 
the  Judgment  cannot  be  enforced  against  other 
property  of  the  Judgment  defendant 

Tbe  deiimrrer  was  rightly  snEtalned,  and  tbe 
nillug  ia  affirmed. 


fttANKHR  T.  PHCENIX  LOAN  ASS'N  OP  ST, 

JOSEPH  et  al. 

(Bapreme  Court  ot  low*.     Oct.  21,  1903.) 

KOnTQAaES— CANCELLATION— LOAN  ASSOCIA- 
TJO^^S  -  ftFXEIVKItSFirP  -  DECREE  AGAIN3T 
EliCeiVEKa— LEAVE  TO  HUB. 

1.  Where,  in  a  suit  to  cancel  certam  mort- 
gagea  ffZE!(;LitL>iJ  to  uu  iiHsuciutioii.  Jt  doe^  not  ap- 

Iicar  that  it  hnn  whml-iI  lo  t?xist,  or  thiit  it  no 
voK'ur  lins  nn  intrrcst  in  the  Kwbjpct-tiialter,  the 
court  h&vioy  jurisdii-tiuu  luuy  ili'ttriiiine  tlie 
rigliis  al  iLe  piirlies  iieiunst  thi;  a^^odatloo, 
tbourli  a  C'-DCral  ruwiveraliip  3s  iiemlini;, 

2,  Wliect'.  in  a  milt  to  cjitiwl  L-rrtniu  inort- 
BBKf^i  I'XL'L'utoil  to  an  nnsniintionH  a  arin^ro[  re- 
Cdivernhip  is  flilejjt'd.  williout  nny  av^ruienl  tbnt 
BUtUorlty  to  Sim  ihu  n-L-ciVL-rt*  Lad  ln'Cti  uLtaiued, 
a  dL-i  ri'v  ii^'aliiitt  iliL'iu  ia  utifiutliorized. 

Api)L'n]  from  LJiatrk-t  CoiirL,  Tiiylor  Coun- 
tj;   II.  M.  TowiitT,  JiiilKO. 

With  tlic  (ictiyii  jtliove  eiiliLIed  la  Bub- 
mltled  tlie  case  of  JoJiu  Wyck'tft  ngninst  tlie 
same  defcndaiita.  Encli  action  was  tirougbt 
in  eqiilty,  the  objet-t  tLf-rtof  ln-iug  to  le- 
(.■over  Jiidsnjent  on  hccchihI  ot  uioneys  pall 
fis  uRiiriuHS  intwtiBt,  und  to  iiRva  a  detree 
cnaL't'lJiij;  icrtiiin  I'videnft-s  of  liKU'litcdiiessj 
ntid  r^al  esitiito  iiiortf.';i>:<^'a  swurinn  tJie  aiiiiie, 
nil  sLic-fi  liftvlng  bfoii  ^[Yi^a  to  the  defpiidnut 
iiasocintloti.  Ill  end!  vnfe  II-  M.  Tootle  aud 
W.  I'.  (Irnhaiii,  rccwivprs  of  suid  aps-xIiiUon, 
are  nuEiiod  tis  dofj^ndantm  In  tho  title,  and 
[n  ttie  body  of  tho  p^-titinTi  It  is  ajiid  thi?y  are 
rrf'jSviTB  of  llie  iinsoL'iittlon.  No  further  ref- 
ereuco  to  tlit'in  liy  ii;iiiie  is  uiiide  tlicn^n. 
In  the  Mflnker  case,  the  answer  is  by  tlie 
defomlaiits    gcjjprally,    no    rpference  Ijeiuy 
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WyckMT  case  the  receivers  alone  answer. 
The  cases  were  tried  together  In  the  court 
below,  and  there  was  decree  in  bvor  of  tbe 
respective  plaintlffa.  From  the  dea«e  in 
each  case,  tbe  defendants  api»e«l.  Rerened 
In  part   Affirmed  In  part. 

Flick  &  Jackson,  S.  W.  Swabey,  and  Vid- 
ton  Pike,  for  appeUants.  Haddock  ft  Sons, 
for  appellee. 

BISHOP.  G  J.  After  the  CAse  wai  dock- 
eted In  this  court,  and  at  a  prevlaas  term, 
tbe  bill  of  exceptions,  as  contained  In  appel- 
lants' abstract,  was  stricken  out  on  modoa 
of  appellee.  We  have  before  us  accordingly 
nothing  but  the  respective  pleadings  and  tbe 
decreea.  The  specific  defense  presented  ia 
each  case  Is  that  the  defendant  la  a  boikl- 
ing  and  loan  association  authorized  to  tran»- 
act  business  In  this  state;  that  plaintiffi 
were  members  and  stockholders  of  such  as- 
sociation, and  RB  such  obtained  tbe  loans 
upon  which  the  payments  alleged  were  made: 
that  tbe  rate  of  Interest  charged  was  not 
usurious.  In  each  action  a  counterclaim  wis 
filed  setting  forth  the  making  of  the  note, 
mid  mort;;age9  eecuring  tlie  same,  ftiierfn? 
that  the  same  were  unpaid,  and  demaiidiii^ 
fori^cloaure.  By  the  decree  In  each  case, 
Is  found  tbat  tine  defendant  sssociatlon  wai 
not  a  building  ami  loan  aswctatioo  in  tact, 
and  wfis  not  authorize  to  transact  bu^nesj 
in  this  stiite  as  such;  that  the  rate  of  tn- 
lerest  paid  by  plniotllfs  was  usuttoxia:  aati 
(lin,t  the  Indehtcilness  due  to  the  asaociatlon 
had  been  fully  paid,  Oancellatiun  of  ti« 
rosinective  moi-lgflges  was  accordingly  or- 
i]eTi'd.  Such  being  the  CuU  ext'^nt  of  tb? 
roeord  we  are  authorized  to  consider,  and 
followini?  the  geuera!  rule,  we  must  assume 
tlLiit  the  fludlngK  In  tbe  decrees  hadample  sup- 
port in  tbe  evidenc?e,  and,  as  against  tbe  de- 
fendant association,  »t  least,  auch  decre** 
are  entitled  to  be  upheld.  The  mortgages,  it 
wil]  be  ob»erf-pd.  were  given  to  the  assoda- 
tion,  and  tlie  iictions  were  property  brOOgbt 
n{;ralnst  It.  There  Is  uotliiag  before  na  froiii 
which  we  cnn  Gay  that  the  asscxilatlon  hai 
teased  to  osist  83  such,  or  that  It  no  loogi-r 
hns  an  Interest  la  the  Biibject-matter  of  tlic 
actions;  and  this  being  tbe  case,  and  tti« 
cctnrt  havliig  Jurisdiction  of  tbe  subj«ci- 
niattor,  tiiere  is  Dp  i^iison  why  the  d$cr?*s 
flliould  not  hare  been  entered,  fixing  and  df- 
trriiiining  tHe  rights  of  the  respectlFe  ptaia- 
tifEs  US  tisainst  the  assoclatloti.  And  this  b 
true,  adnilttliif;  the  receivership,  and  thai  it 
vrafi  general  In  character.  En  Welg^n  t. 
Council  Bhtffs  tm.  Co.,  104  Iowa,  410.  rs 
N.  W.  502  <nn  action  tipoa  a  policy  of  Ic- 
snmncp),  It  was  UT^ed  as  a  defense  th^it  i 
receiver  liad  been  appointed  for  all  tbe 
property  of  the  conapapy,  and  we  sajd: 
"There  Is  no  allegation  that  the  corpontioa 
has  boen  dissolved,  or  that  the  court,  la  ap- 
pointing the  fcceiver.  enjoined  It  from  eief- 


and  those  of  ttie  defendant  were  restrained 
only  by  depriving  It  of  its  property.  The 
right  to  Bue  and  be  sued,  conferred  by  the 
statute,  was  retained." 

But,  It  is  insisted  in  argument  by  counsel 
for  appellants  that  the  decrees  should  not  be 
allowed  to  stand  as  against  the  receivers,  for 
that  it  does  not  afiirmatiTely  appear  that 
authority  to  sue  such  receivers  had  been  ob- 
tained, and  that  in  the  absence  of  such  af- 
firmative showing  the  decrees  against  them 
must  be  held  Invalid,  and  should  be  set  aside. 
Now,  we  have  the  simple  allegation  upon 
the  part  of  the  reeQ>ectlve  plaintiffs  that  cer- 
tain pecsons  named  are  the  receivers  of  the 
defendant  association.  It  Is  not  alleged  how 
they  became  so,  nor  are  we  advised  by  the 
pleading  of  the  character  or  extent  of  their 
powers.  In  the  Manker  case  the  answer  ad- 
mits the  allegation  as  to  the  appointment  of 
the  receivers,  and  no  further  reference  Is 
made  to  them.  In  the  WyckoCT  case  the  an- 
swer alleges  the  appointment  of  the  receiv- 
ers, and  the  court  by  whom  appointed.  In 
the  decree  the  receivers  are  not  referred  to 
by  name.  It  is  said  simply  that  the  defend- 
ants appeared.  There  is  a  finding  that  the 
transactions  In  question  were  usurious,  and 
that  the  Indebtedness  has  been  paid.  The 
order  la  that  the  mortgages  be  canceled  of 
record,  and  that  plaintiff  have  Judgment 
against  defendants  for  costs.  How  the  al- 
leged receivers  were  brought  Into  court— 
whether  upon  notice,  or  if  they  came  In  by 
voluntary  appearance— it  does  not  appear. 
Such  being  the  record,  we  think  we  are  war- 
ranted In  assuming,  as  against  appellees,  that 
the  receivership  was  a  general  one,  involv- 
ing the  entire  property  of  the  association; 
and  this  in  view  of  the  fact  that  the  re- 
oelvershlp  is  alleged  by  them,  thereby  sug- 
gesting that  they  are  necessary  or  proper 
parties,  but  without  advising  the  court  of 
the  character  or  extent  of  their  powers. 
And  we  are  agreed  with  coonsel  (W  appel- 
lants that  leave  to  sue  a  receiver  ii  a  juris- 
dictional fact,  which  must  be  alleged  and 
-proved.  This  conclusion  finds  support  in 
the  following  authorities:  Porter  v.  Sabln. 
149  U.  S.  479,  13  Sup.  Ct  1O06.  37  L.  Ed.  815; 
Barton  v.  Barbour,  104  U.  S.  126,  26  L.  Ed. 
672;  Texas,  etc.,  v.  Cox,  145  U.  S.  601,  12 
Sup.  Ct  905.  36  L.  Ed.  829;  Brown  v.  Rauch 
(Wash.)  20  Pac.  787;  Keen  v.  Breckenridge, 
96  Ind.  69;  Adams  v.  Trust  Co..  6G  Fod.  620, 
15  a  C.  A.  1;  Avery  v.  Trust  Co.  (C.  O.)  72 
Fed.  704;  N'eun  v.  Ass'n,  149  Mo.  80.  50  S. 
W.  436;  Smith  on  Receivers,  83,  and  note. 
A  receiver  Is  but  an  officer  of  the  court  by 
whom  he  la  appointed— as  It  Is  sometimes  said, 
the  right  hand  of  the  court.  Bis  custody  is 
that  of  the  court,  and  it  follows  that,  being 
a  mere  custodian,  he  cannot  act,  save  as  he 
uay  be  si^iaUy  AnthoFli^  AccoriiUi^r^ 
lui  may  am  ftates  into 


Brown  V.  Uauch,  supra,  a  receiver  "has  no 
right  to  take  a  step  or  do  an  act,  the  result 
of  which  would  be  to  defeat  the  object  of 
his  appointment,  or  embarrass  the  court  in 
the  administration  of  the  trust  property. 
The  very  object  of  the  rule  In  question  Is  to 
enable  the  court  to  keep  the  trust  property  at 
all  times  within  Its  control.  This  it  could 
not  do  If  the  receiver  might  be  sued  without 
Its  leave,  or  perhaps  without  its  knowledge. 
In  any  other  court  or  Jurisdiction."  And 
further,  that  the  law  of  comity  among  courts, 
whether  of  the  same  or  a  diflTerent  state  or 
Jurisdiction,  requires  that  leave  should  be 
asked  and  granted  before  suit  against  a  re- 
ceiver, see  the  following  additional  authori- 
ties: Smith  V.  RaUway,  161  Mo.  402,  62  S. 
W.  378,  48  L.  R.  A.  368;  Keen  v.  Brecken- 
ridge, 96  Ind.  69;  Centra!  Trust  Co.  v.  Rail- 
way (C.  C.)  59  Fed.  523;  Haag  v.  Ward.  89 
Mo.  App.  186. 

It  follows  that  as  far  as  affecting  the  re- 
ceivers named,  the  decree  was  unauthorized, 
and  to  that  extent  it  is  reversed.  As  to  the 
defendant  association,  the  decree  Is  affirmed. 
Reversed  in  part  Affirmed  in  part 


BRIER  V.  DAVIS. 

(Snpreme  Court  of  Iowa.  '  Oct  22,  1906.) 

FRAUD— EVIDBNCB-CONTBNTS  OP  WRITINOS— 
TRlALi-SFBCIAL  INTERROOATORIBB 
—INSTRUCTIONS. 

1.  Where  letters  concerning  a  sale,  written 
by  defendant,  were  received  and  discussed  by 
plaintiff  and  his  family,  on  proof  of  their  loss 
testimoDj  as  to  the  substance  of  the  com- 
munications was  competent  in  a  suit  for  dam- 
ages for  fraud  in  the  sale. 

2.  Error  cannot  be  predicated  on  the  court's 
refusal  to  entertain  a  general  objection  that  tes- 
timony offered  is  incompetent  and  immaterial. 

S.  Special  interrogatories  to  tbe  jury,  calling 
for  findings  on  seveml  distinct  propositioiu, 
and  tending  to  confuse,  are  properly  refused. 

4.  Where,  bi  an  action  for  fraud  and  miarep* 
resentation  In  tbe  sale  of  property,  the  dam* 
ages  recoverable  result  from  the  mlsrepresen- 
tatioDS  as  a  whole,  special  interrogatories  call- 
ing tor  fiodings  on  particular  items  of  damages 
must  be  refused. 

5.  Requested  Instnictlons  which  are  covered 
by  the  cnarge  are  properly  refused. 

Appeal  from  District  Court,  Linn  County; 
W.  N.  Trelchler,  Judge. 

Action  at  law  for  damages  on  account  of 
fraud  and  misrepresentation  In  the  sale  of 
certain  mill  property.  Verdict  and  Judgment 
for  plaintifl,  and  defendant  appeals.  Af- 
firmed. 

Chas.  W.  Kepler,  for  appellant.  Farber  & 
Johnson  and  Hubbard,  Dawley  &  Wheeler, 
for  appellee. 

WEAVER,  J.   Tbomai  Davia,  ot  Central 
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property,  or  some  part  oi  ii,  lorecioBea  lue 
same,  and  obtained  a  sherKTs  deed.  Between 
the  date  of  the  sheriff's  sale  and  the  deliv- 
ery of  the  deed,  WUllflm  Brier,  father  of 
plaintiff,  deslrlDg  to  purchase  a  mill  for  his 
son,  applied  to  Thomas  Davis,  who,  It  is 
claimed,  pointed  out  to  Brier  the  boundaries 
of  the  property,  Including  the  mill  and  dam, 
and  lands  bordering  the  river  on  either  side. 
The  parties  were  not  able  to  agree  on  the 
terms,  and  'Brier  returned  to  his  home.  La- 
ter, and  apparently  after  the  sheriff's  deed 
had  been  delivered,  Brier  beard  that  Thomas 
F.  Davis  was  the  ownw  of  the  property, 
and  upon  application  to  blm  a  sale  and  con- 
veyance were  effected  for  the  sum  of  (3,000. 
It  la  the  claim  of  plaintiff  that,  on  being 
applied  to  for  the  purchase  of  the  property, 
Thomas  F.  Davis  stated  and  r^resented,  in 
substance,  that  he  owned,  and  would  sell 
and  convey  for  the  price  mentioned,  all  the 
premises  included  In  boundaries  pointed  out 
by  bis  cousin  Thomas  Davis,  and  that  plain- 
tiff and  bis  father,  not  being  acquainted  with 
the  descriptions  made  use  of  In  the  deed, 
accepted  the  conveyance  In  the  belief  that  it 
embraced  the  entire  mill  property,  as  desig- 
nated by  the  said  Thomas  Davis.  It  is  fur- 
ther charged  that  the  deed,  as  made  and 
delivered  by  Thomas  F.  Davis,  does  not  in- 
clude or  convey  the  mllldam  or  water  power 
upon  which  the  operation  of  the  mill  de- 
pends, and  does  not  convey  other  lands  point- 
ed out  by  Davis,  whereby  the  property  con- 
veyed Is  rendered  practically  worthless.  Oth- 
er misrepresentations  are  charged,  but  the 
controversy  turns  chiefly  upon  the  one  to 
which  we  have  referred. 

1.  Error  Is  assigned  upon  the  ruling  of  the 
trial  court  in  admitting  testimony  as  to  the 
contents  of  certain  letters  written  by  the  de- 
fendant. Standing  alone,  some  of  the  rul- 
ings in  this  respect  may  fairly  be  held  objec- 
tionable; but  the  matters  thus  developed,  In 
the  main,  seem  to  have  been  admitted  at  an- 
other stage  of  the  trial  without  objection. 
Other  rulings  in  relation  to  the  letters  were 
correct  These  letters  were  received  in  the 
family  of  which  plaintiff  was  a  member,  and 
were  read  by  some  of  them,  and  listened  to 
and  discussed  by  all;  and,  upon  proof  of  the 
loss  of  the  writing,  we  see  no  reason  why  the 
witnesses  were  not  competent  to  state  the 
substance  of  the  communications.  Numerous 
otber  objections  are  raised  to  the  testimony 
offered  by  the  plaintiff,  but  it  is  impracticable 
to  discuss  them  In  detail.  Of  many  of  these 
objections  It  may  be  said  they  are  not  suffl- 
clently  speclflc  to  raise  the  questions  argued 
in  this  court.  The  sweeping  assertion  that 
testimony  Is  "Incompetent  and  immaterial," 
or  "irrelevant,  Incompetent,  and  immaterial," 
does  not  apprise  the  court  of  the  iHrecise  point 
upon  which  counsel  relies,  and  error  cannot 
be  predicated  upon  the  refusal  of  the  court  to 
entertain  It  Jones  on  Evidence,  897.  Waiv- 
ing the  point,  however,  we  have  ooimined 


ana  noa  no  error  m  me  ruimgs. 

2.  I^e  defendant  asked  the  conrt  to  soh- 
mlt  special  interrogatories  to  the  jury  as  fol- 
lows: "(1)  If  you  And  that  defendant  sold  to 
plaintiff  more  land  than  described  la  bis  deed, 
state  tbe  description  of  the  land,  and  also 
its  value.  (2)  If  you  find  that  plaintiff  is  en- 
titled to  recover  anything  against  tbe  de- 
fendant, then  state  in  answer  to  tbls  Interrog- 
atory the  amoimt  yon  find:  PlrsL  WtmT 
amount  on  claim  for  defective  roof?  Second. 
What  amount  on  claim  for  damage  because 
the  mill  could  not  earn  as  much  per  day  as 
represented  by  tbe  d^mdant?  Thirds  Hov 
much  do  you  find  for  insuffldeat  water  pow- 
er?" These  requests  were  refused,  and  tisg 
ruling  Is,  in  our  Judgment  correct  Both  tn- 
t«Togatoriea  are  compound,  calling  tor  find- 
ings on  several  distinct  ^posltkakfl*  ai^ 
thereby  tend  to  confuse  tbe  Sury,  Neither  do 
they  call  for  the  ultimate  facta  npoo  wliich 
plaintiff's  right  of  recovery  depends.  No 
claim  is  made  that  defendant  sold  more  land 
than  he  conveyed,  but  that  he  pointed  ont  or 
designated  lands  which  the  conveyance  doe? 
not  Include.  The  damages  claimed  by  plain- 
tiff cannot  bo  appcKtloned  or  Itemized,  and. 
If  he  .is  entitled  to  recoT»,  It  is  for  tbe  dam- 
ages resulting  from  the  defendant's  misrep- 
resentations as  a  whole,  and  not  for  the  ag- 
gregate of  distinct  and  independent  Items  era 
account  of  various  misrepresentations  coo- 
Bid  ered  severally.  Ai^llant  also  asked  ]1 
different  InstructloDs,  which  were  refused. 
Some  of  these  Instructions  stated  correct  and 
pertinent  propositions  of  law,  but  tbe  cfaai^ 
given  by  the  court  appears  to  cover  tbe  same 
ground.  The  several  paragraphs  of  the 
charge,  taken  together,  contain  a  sofflcient 
and  correct  statement  of  tbe  law  of  tbe  case. 

3.  The  legal  propositions  advanced  by  conn- 
sel  on  either  ride  are  mostly  of  an  elementary 
character,  and  we  have,  therefore,  not  en- 
tered upon  any  discussion  of  them.  Tbe  con- 
troversy is  essentially  one  of  fact,  and  tbe 
only  serious  question  Is  whether  the  alleged 
misrepresentations  have  been  sufllclently  sus- 
tained by  the  testimony.  In  our  Judgment, 
however,  there  Is  not  such  a  lack  of  support 
for  tbe  verdict  as  will  permit  vs  to  interfere. 

We  find  no  rever^ble  error,  and  the  indg^ 
ment  of  tbe  district  conrt  is  aflBnned. 


BLACK  T.  MINNB3AP0LIS  &  ST.  U  B.  CO- 
(Supreme  Court  of  Iowa.     Oct  28,  1903.) 

RAILROADS— FIRES  AliONO  RIGHT  OP  WAT- 
DESTRUCTION  OF  UBADOW— UBASITRE  OF 
DAMAGE— EVIDENCE— KILLING  OP  STOCK- 
DOUBLE  DAMAGES— CONCESSIONS.  BT  COCX- 
SEL  —  NOTICE  —  SUFFICIENCT— AFPIDaVIT  - 
JURAT. 

1.  In  an  action  against  a  railroad  company 

for  damages  caused  by  burning  a  part  of  i 
meadow  adjacent  to  the  right  of  way,  ths  meas- 
ure of  damages  was  tbe  cost  of  reseeding  and 
the  rental  value  of  the  land  during  the  timt 
it  was  rendered  unproductive  for  toe  porpose 
tor  which  it  was  bemg  used,  as  shown  bg  eri- 


lence  of  wnat  imrtionfl  of  tne  land  not  onrnea 
actually  produced,  and  not  the  general  rental 
ralue  of  land  in  that  vicinity. 

2.  Id  an  action  against  a  railroad  company  for 
:he  burning  of  a  meadow,  the  jury  were  proper- 
y  allowed  to  add  interest  to  the  dunagee  which 
hey  found  plaintifC  nistatned  at  the  time  of 
iie  fire. 

3.  In  an  action  against  a  railroad  company 
for  the  bnming  of  certain  hay  located  some 
liatance  from  the  track,  evidence  that  other 
niKinea  thaD  the  one  which  was  claimed  to 
lare  set  the  fire  had  been  seen  to  throw  sparks 
icarly  as  far  as  the  hay  was  from  the  track  was 
idmissible,  it  appearing  that  all  the  engines 
vere  in  sabatantially  the  same  condition. 

4.  In  an  action  against  a  railroad  company  for 
letting  fire  to  hay  near  the  track,  evidence  that 
vithin  a  few  minntes  after  the  passing  of  de- 
'endant's  locomotive,  and  while  a  strong  wind 
rag  blowing  from  the  direction  of  the  track 
:owardB  the  hay,  it  was  first  discovered  to  be 
m  fire,  was  snmclent  to  jostify  a  finding  that 
iie  hay  was  set  on  fire  by  sparks  from  the  lo- 
»motive. 

5.  Id  an  action  against  a  railroad  company  for 
tilling  a  steer  on  the  track,  a  concession  of 
>iaintiff'B  counsel  that  plaintiff  was  not  en- 
itled  to  recover  double  damages  under  the  stat- 
ite  did  not  estop  him  from  afterward  claiming 
louble  damages,  the  right  thereto  growing  out 
)f  the  statute,  and  not  requiring  any  evidence 
ither  than  that  required  to  efitablish  a  cause  of 
iction,  so  that  defendant  was  not  prejudiced 
ly  the  withdrawal  of  the  concession. 

6.  Code,  I  2055,  provides  that  double  damages 
ire  to  be  allowed  against  a  railroad  company 
or  killing  stock  if  the  company  fails  to  pay 
or  the  stock  within  SO  days  after  notice  In 
irriting  that  the  loss  or  Injury  has  occiirxed, 
■tc.  A  notice  of  the  killing  of  stock  was  ad- 
Iressed  to  the  M.  &  St  L.  "Railway"  Company, 
vhile  thp  nnrae  of  the  corporation  was  the  M. 
ic  St.  lb  "Etallroad"  Company,  the  name  given  In 
he  notice  being  the  name  of  a  predecessor  of 
he  defendant  which  had  formerly  owned  the 
lame  line  of  road.  The  notice,  however,  was 
ictuiilly  served  upon  and  brought  to  the  person- 
il  attention  of  the  proper  officer  of  the  de- 
endant  company,  and  the  affidavit  referred  to 
he  M.  &  St  L.  "R.  R."  Company,  and  stated 
hat  the  stock  was  killed  by  said  "railroad" 
onapany.  Held,  that  the  notice  was  not  insuffl- 
lieot  because  using  the  term  "railway"  instead 
tf  "railroad." 

7.  The  court  will  take  judicial  notice  that  the 
lersoQ  whose  name  appears  to  a  jurat  was  a 
lotary  public  in  and  for  the  county  named,  aad 
vill  presume  that  he  acted  within  the  county  of 
lis  jurisdiction. 

S.  It  is  not  essential  that  the  jurat  state  that 
in  affidavit  was  sworn  to  in  tSxe  presence  of  or 
tefore  the  notary  who  Terifies  the  fact;  that 
vlll  he  presamed  from  the  statement  that  the 
.ffidavit  was  sworn  to. 

9.  In  an  action  against  a  railroad  company  for 
he  killing  of  stock,  in  which  plaintiff  claimed 
lonble  damages  under  the  statute  (Code,  §  2055), 
lefendant'a  tender  to  plaintiff  of  a  certain  sum, 
chich  plaintiff  claimed  to  be  the  value  of  the 
tock,  was  sufficient  evidence  of  the  value  of 
he  Atock  ts  form  a  basis  for  the  recovery  of 
Louble  damages. 

Appeal  from  District  Court,  Webster 
bounty;  J.  H.  Richard,  Judge. 

Action  to  recover  on  four  distinct  causes 
if  action,  viz.;  Damage  to  plalntlfTs  mead- 
rw  caused  by  a  fire  set  out  by  defendant's 
ocomotlTc;  destruction  of  certain  hay  by  a 
Ire  set  out  at  another  time  by  defendant's 
ocomoHve;  the  kllHng  of  a  steer  by  de- 
fendant's locomotlTe  od  Its  track  at  a  place 
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woere  oeienoani  naa  a  ngni  to  imce,  ine 
steer  baying  come  upon  the  right  of  way  at 
such  place  by  reason  of  a  defective  and  In- 
sufficient cattle  guard;  and  the  similar  kill- 
ing of  certain  pigs  which  came  upon  de- 
fendant's right  of  way  by  reason  of  insuffi- 
ciency of  defendant's  fence.  y»dict  and 
judgment  for  plalntUf.  Defoidant  appeale. 
Affirmed. 

B.  BC  Wrlgbt;  for  ajj^lant   Kenym  ft 
O'Connor,  tor  appellee. 

McOIiAIN.  J.   1.  As  to  the  Injury  tt  the 
meadow,  the  sole  question  la  one  of  measure 
of  damages.   A  Are  set  ont  by  defoidant's 
I  engine  In  September  burned  over  about  e^t 
I  acres  of  wheat  stubble,  among  whlck  grass 
i  was -growing  as  the  result  of  the  sowing  of 
I  grass  seed  with  the  wheat  But  toe  the  Are 
I  this  grass  would,  it  appears,  hsTo  furnished 
I  pasture  during  the  fall,  a  hay  crop  during 
;  the  next  summer,  and  further  pasture  aft«^ 
;  the  cutting  of  the  hay  during  the  following 
!  fall;  and  witnesses  testified  that,  although 
the  land  was  reseeded  In  the  spring  foUow- 
I  ing  the  flre  there  ms  no  bay  crop  for  that 
I  summer,  nor  pasturage  during  the  following 
I  fall.  The  cavrt  Instructed  the  Jury  that  they 
I  might  allow,  as  damages  for  the  Injury  to 
the  meadow,  the  actual  coat  of  reseedlng,  and 
the  fair  and  reasonable  rental  value  for  the 
time  neoessaiy  to  restore  the  meadow,  dorii^ 
i  which  the  land  was  unproductlTe  as  a  mead- 
1  ow  as  the  result  of  the  flre,  less  the  fair  and 
j  reasonable  ralue  of  the  use.  If  any,  which 
I  plaintiff  could  have  made  of  the  land  with- 
out intorfering  with  Its  restoration  as  a 
j  meadow;  and  the  Jury  by  a  special  finding 
I  fixed  the  damage  at  9160.   It  appears  from 
1  the  evldmce  that  the  cost  of  reseedlng  was 
:  $10,  the  loss  of  pasturage  for  the  two  sea- 
sons was  920,  and  that,  on  the  ba^s  of  what 
other  portions  of  land  In  a  similar  situation 
and  under  similar  conditions  produced  In 
hay  during  the  season  following  the  fire,  the 
rental  value  of  the  eight  acres  for  the  pur^ 
pose  of  raising  hay  would  have  been  9120,  al- 
though it  appeared  by  other  witnesses  that 
the  rental  value  of  the  land  for  ordinary  pur- 
poses was  not  to  exceed  93  per  acre.  The 
contention  of  counsel  for  appellant  Is  that 
the  court  erred  in  allowing  the  Introduction 
of  evidence  with  reference  to  what  the  land 
would  have  produced  In  hay  during  the  sea- 
son if  It  bad  not  been  tnuned  over,  baaed  on 
what  other  portions  of  the  land  constituting 
the  meadow  did  actually  produce,  and  in  so 
instructing  the  Jury  as  to  allow  than  to  take 
into  account  the  amount  of  Injury  suffered, 
estimated  on  this  basis.  It  is  urged  that  the 
loss  must  be  measured  by  the  condition  of 
the  meadow  at  the  time  of  the  flre,  and  that 
It  could  not  then  he  determined  what  the 
value  of  the  prospective  hay  crop  was;  and 
therefore  tbe  rental  value  In  general,  and 
not  the  rental  value  as  determined  by  what 
the  balance  of  the  meadow  should  actoallr 
produce,  would  be  the  measure  of  the  lomk 
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laaaamenuiiy  erroneooB  view  as  xo  me  meas- 
ure of  damagea  In  Buch  caaee.  While  It  Is 
true  that  the  mere  prospectlTe  use  of  land 
for  a  spedflc  purpose,  and  the  profits  which 
would  actually  have  resulted  from  such  use, 
cannot  be  taken  Into  account  (Ohlcago  t, 
HuenerbelD.  85  111.  694,  28  Am.  Rep.  626), 
yet,  where  the  land  has  been  appropriated  to 
a  particular  use,  bb  by  converting  It  Into  an 
orchard  or  a  meadow,  or  planting  It  to  a 
crop  which  Is  already  growing  at  the  time 
of  the  injury,  the  loss  must  be  determined 
with  reference  to  such  existing  condition. 
Rowe  T.  Chicago  &  N.  W.  R.  Co.,  102  Iowa, 
286,  71  N.  W.  409;  Lommeland  v.  St  Paul. 
M.  &  M.  R.  Co.,  35  Minn.  412,  29  N.  W.  119; 
Bradley  v.  Iowa  Cent  R  Co.,  Ill  Iowa,  562, 
82  N.  W.  996;  Graessle  v.  Carpenter,  70  Iowa, 
166,  80  N.  W.  392;  Krejcl  v,  Chicago  &  N. 
W.  R.  Co.,  117  Iowa,  344,  90  N.  W.  708.  "A 
meadow  Is  in  the  nature  of  a  permanent  im- 
provement, and  Is  not  like  annual  crops.  Its 
value  is  largely  based  upon  tbe  fact  that  It 
possesses  this  character,  and  is  not  to  be 
planted  each  year."  Vermilya  t.  Chicago,  M. 
&  St.  P.  R.  Co..  66  Iowa,  606,  616,  24  N.  W. 
234,  55  Am.  Bep.  279.  As  to  the  competency 
of  the  evidence  with  relation  to  what  was 
actually  produced  during  the  season  In  ques- 
tion on  other  portions  of  the  meadow  of  like 
character  and  under  similar  conditions,  ap- 
pellant's objections  are  not  well  taken.  It 
must  be  borne  in  mind  that  this  is  an  action 
for  tort  snd  that  tbe  damage  recoverable  is 
not  what  the  defendant  might  have  antici- 
pated as  the  consequence  of  the  injury,  but 
that  which  follows  as  the  natural  and  proxi- 
mate result  of  the  Injury,  and  it  was  com- 
petent to  show  by  the  best  evidence  obtain- 
able what  the  meadow  would  probably  have 
produced  had  the  Injury  not  occurred.  It 
was,  therefore,  competent  to  show  what  the 
product  of  the  other  portions  of  the  meadow 
not  Injured  actually  was.  Wolcott  v.  Mount 
36  N.  J.  Law,  262.  13  Am.  Rep.  438;  Chicago 
&  R.  I.  R.  Co.  V.  Ward,  16  111.  522;  Passlnger 
V.  Thorburn,  34  N.  T.  634.  90  Am.  Dec.  753; 
Flick  V.  Wetherhee.  20  Wis.  392;  White  v. 
Miller,  71  N.  T.  118,  27  Am.  Bep.  13;  Jones 
V.  George,  61  Tex.  345.  48  Am.  Rep.  280;  Rail- 
way Co.  V.  Tarborough,  56  Ark.  612.  20  S.  W. 
515;  St  Louis.  I.  M.  &  S.  R.  Co.  v.  Lyman, 
.57  Ark.  512,  22  S.  W.  170;  Randall  v.  Raper, 
F.  B.  &  B.  84.  Eng.  Com.  L.  82.  Some  of 
these  cases.  It  Is  true,  relate  to  damages  for 
loss  of  crop  due  to  defective  seed  sold  to  the 
person  planting  the  crop,  and  therefore  In- 
volved breach  of  warranty  rather  than  tort 
But  to  authorize  recovery  In  an  action  for 
breach  of  contract  the  Injury  must  be  tbe 
natural  and  proximate  result  of  tbe  breach, 
and  to  this  extent  the  measure  of  damage  la 
the  same  as  in  an  action  for  tort.  Of  course, 
the  rule  for  measuring  damages  in  actions 
for  breach  of  contract  may  exclude  damages 
which  would  be  recoverable  in  case  of  tort 
because  not  within  tbe  reasonable  contempla- 


measure  la  ine  nanirai  ana  proxjznaxe  rs-oii 
of  the  wrong,  and  does  not  involve  the  que!  | 
tion  as  to  what  damage  was  wltbln  the  con- 
templation of  the  parties,  we  see  do  reuo3 
why  it  should  not  be  the  same  In  each  dus 
of  cases.  Tbe  rule  excluding  profits  vhidi 
are  speculative  and  uncertain  has  referesn 
rather  to  the  matter  of  proof  tban  to  tU 
measure  of  damage,  and,  where  there  Is  ctm- 
petent  evidence  as  to  the  loss  of  profits,  sodi 
loss  may  be  taken  into  account  Hlchbom  t. 
Bradley,  117  Iowa,  130,  90  N.  W.  592. 

What  the  plaintiir  actually  lost  in  this  case 
was  tbe  pasturage  and  the  hay  crop,  and.  u 
there  was  competent  evidence  as  to  what  tbe 
burned  portion  of  the  meadow  woold  actmlljr 
have  produced,  the  rental  valae  of  tbe  land 
as  meadow  for  the  season  during  which  plaln- 
tUF  was  deprived  of  its  use.  for  the  purpose 
of  raising  a  crop  of  bay  thereon,  might  be 
determined  by  the  Juiy  and  taken  into  le- 
count  In  fixing  the  damage.  In  this  conne<y 
tion  it  is  proper  to  notice  a  complaint  that 
the  court  authorized  the  jury  to  allow  iDtR- 
est  at  6  per  cent  on  tbe  damage  to  tbe  mead- 
ow as  found  above.  It  is  true  that  the  dam- 
age was  unliquidated,  and  plaintiff  is  not  en- 
titled as  a  matter  of  law  to  interest.  But 
it  is  well  settled  that  In  estimating  even  im- 
llquidated  damagea,  the  jury  may  take  inU 
account  interest  on  the  sum  found  necessarr 
to  compensate  the  plaintiff  for  the  Injurr 
suffered  at  the  time  of  the  loss,  on  the  the- 
ory that  such  Interest  is  a  part  of  his  dam- 
age. Richmond  v.  Dubuque  &  8.  O-  R.  Co- 
33  Iowa,  422,  Frazer  v.  Bigelow  Cir- 

pet  Co.,  141  Mass.  126.  4  N.  E.  620;  Richards 
T.  Citizens'  Nat  Gas  Co..  130  Pa.  37,  18  AtL 
600;  Lincoln  v.  Claflln.  7  Wall.  132,  139,  19 
L.  Ed.  106.  As  the  verdict  of  the  Jnry  wis 
with  reference  to  the  money  loss  sustained 
by  the  plaintiff  at  the  time  of  the  fire,  they 
were  properly  told  that  they  might  as  an 
element  of  damage,  inclnde  Interest  on  the 
amount  of  such  loss. 

2.  As  a  distinct  cause  of  action  against 
the  defendant  plaintiff  alleges  the  destrw-  | 
tion  of  certain  hay  and  a  hayrack  on  pla&t-  j 
tlflTs  land,  which  were  destroyed  by  fire 
communicated  thereto  by  sparks  from  a  loco- 
motive operated  on  defendant's  road.  WIdi 
reference  to  this  Item,  the  only  controTer^y 
Is  as  to  the  evidence  relied  on  as  showing  | 
that  sparks  from  the  locomotive  set  the  Are 
which  resulted  in  the  destruction  of  the  bay 
and  rack.  There  being  some  eTidenc«  tbtt 
the  hay  was  situated  106  feet  from  tbe  de- 
fendant's track,  witnesses  testified  that  It 
was  impossible  for  fire  to  be  commtmicated 
by  sparks  carried  that  distance.  On  tbe  otb- 
er  hand,  witnesses  were  allowed,  over  de- 
fendant's objection,  to  testify  ttiat  they  had 
seen  engines  of  the  defendant  throw  spart?  j 
to  the  distance  of  100  feet  such  testimony  re- 
lating to  other  engines  than  the  one  supposed 
to  have  emitted  the  spates  which  set  tbe 
Are.  Bu^  as  there  was  evldoice  that  all  tbe  j 


tion,  this  teBtlmony  was  admissible. 

It  ia  also  contended  that  there  Is  no  erl- 
•dence  whatever  that  the  hay  was  set  on  fire 
by  sparks  from  the  locomotive  of  defendant 
But  witnesses  for  the  plaintlft  did  testify  that 
within  a  few  minutes  after  the  passing  of  de- 
fendant's locomotive  along  the  track,  and 
while  a  strong  wind  was  blowing  from  the 
direction  of  the  track  towards  the  hay,  the 
bay  was  first  discovered  to  be  on  fire.  From 
this  evidence  the  Jury  was  justified  in  finding 
that  the  bay  was  set  on  fire  by  sparks  from 
the  locomotive.  Greenfield  v.  Chicago  &  N. 
W.  B.  Co.,  83  Iowa,  270,  4»  N.  W.  96. 

S.  With  reference  to  the  recovery  for  kiU- 
tng  the  ateer  on  defendant's  track,  at  a  place 
where  it  had  a  right  to  fence,  the  contention 
of  appellant  Is,  In  the  first  place,  that  it  ap- 
peared the  steer  came  upon  the  Inclosed  right 
of  way  over  the  cattle  gnard,  and  that  there 
la  no  competent  evidence  that  the  cattle  guard 
was  out  of  order.  Without  setting  out  the  evi- 
dence, we  are  constrained  to  say  that  there 
was  competent  testimony  to  show  that  the 
cattle  guard  was  out  of  order  and  InefTectire, 
and  it  was  for  the  Jury  to  determine  whether 
the  defective  condition  of  the  cattle  guard  was 
the  occasion  of  the  steer's  being  on  the  in- 
closed portion  of  the  right  of  way. 

It  is  further  urged*  however,  with  refer- 
ence to  this  cause  of  action,  that  the  attorney 
for  plaintiff  conceded,  during  the  trial,  that 
there  was  no  right  to  recover  double  damages 
In  Buch  case,  and  it  ai^tears  that  such  conces- 
■km  was  made  of  record.  But  as  the  right 
to  recover  double  damages  under  such  circum- 
stances depended  upon  the  construction  of  the 
statute,  and  not  npon  any  facts  which  It  was 
neceasary  to  prove  beyond  those  which  were 
proved,  to  wit,  the  killing  of  the  animal,  the 
defectln  cattle  guard  over  which  the  animal 
came  npon  the  inclosed  right  of  way,  and  the 
giving  of  the  statutory  notice,  we  cannot  see 
that  this  concession  of  counsel  was  In  ai^  way 
material.  PlaintifF's  counsel  was  not  estc^iped 
from  urging,  later  in  the  progress  of  the  case, 
that,  as  matter  of  law,  on  the  evidence  intro- 
duced, plaintiff  could  recover  double  damages; 
and  the  court  was  therefore  Justified,  ou  the 
motion  of  plaintiff,  in  adding  to  the  verdict 
of  the  jury  a  sum  equal  to  the  actual  value  of 
the  animal  aa  found  by  the  Jury  in  answer  to 
a  special  inton^tory.  That  a  concession  of 
counsel,  InadTertently  made,  may  be  witb- 
drawn  where  the  on>OBite  party  is  in  no  way 
prejudiced  thereby  as  to  the  determination  of 
the  facti,  Is  well  settled.  Prescott  v.  Brooks 
(IT.  DO  M  M.  W.  88;  St  Louis  &  S.  F.  B. 
Co.  T.  Apperson,  97  Mo.  800;  10  S.  W.  478. 

4.  Finally,  with  reference  to  the  recovery 
of  double  damages  for  the  killing  of  plaintiff's 
pigs,  tbe  only  cantroversy  Is  as  to  the  BnflU 
<Aency  of  the  statutory  notice,  under  the  pro* 
▼tsions  ctf  Code,  i  2XXSS.  Under  Oiat  section 
double  damages  are  to  be  allowed  if  the  com- 
pany falls  or  neglects  to  pay  the  value  of  the 
stock  killed  **wttbln  thirty  days  after  notice  In 


accompanied  with  an  affidavit  thereof,  served 
upon  any  officer  or  station  ot  ticket  sgent  em- 
ployed by  said  corporation,"  etc.  The  first 
objection  to  the  notice  is  that  it  misdescrtbes 
the  defendant  being  addressed  to  the  Minne- 
apolis &  St  Louis  "Railway"  Company,  in- 
stead of  to  the  Minneapolis  &  Bt  Louis  "Rail- 
road" Company,  and  counsel  for  appellant 
argues  that  this  was  a  material  misdescrip- 
tion, because  there  has  been  such  a  corpora- 
tion, the  predecessor  of  the  defendant  la  the 
ownership  of  this  same  line  of  road.  But  the 
notice  was  actually  served  upon  and  brought 
to  the  pa*Bonal  attention  of  the  proper  officer 
of  the  defendant  company,  and  we  are  not 
willing  to  hold  that  the  defendant  was  justi- 
fied in  ignoring  that  notice  on  account  of  a 
slight  inaccuracy  in  designating  such  company. 
The'  affidavit  and  notice  are  to  be  taken  to- 
gether. Mendell  v.  Chicago  &  N.  W.  R.  Co., 
20  Iowa,  9.  The  notice  described  the  location 
of  the  right  of  way  where  the  animals  were 
killed,  with  reference  to  the  section  of  land 
through  which  It  la  located,  and  also  as  run- 
ning through  plaintiff's  farm.  In  the  affidavit 
the  "bed"  of  the  "M.  &  St  L.  R.  R."  la  re- 
ferred to,  and  It  is  stated  that  the  pigs  were 
killed  by  said  "railroad  company."  The  notice 
and  affidavit  were  clearly  sufficient  under  the 
statute.  At  the  beginning  of  the  affidavit  the 
venue  Is  given,  "State  of  Iowa,  Webatw"  Ooim- 
ty,  Bs.,"  and  at  the  end,  after  the  signature  of 
plaintiff,  the  Jurat  as  orlghially  attached,  was 
aa  follows:  "Subscribed  and  sworn  to  by  J. 
B.  Black  this  22nd  day  of  June,  1901.  Maur- 
ice O'Connor,  (seal)  Notary  Public."  It  Is 
urged  that  this  jurat  la  not  snffident  because 
It  does  not  show  in  whose  presence  or  before 
whom  it  was  sworn  to,  nor  that  the  person 
signing  it  as  notary  public  was  a  notary  in  and 
for  the  county  within  which  It  was  sworn  to. 
But  these  objections  are  without  any  merit 
The  court  takes  judicial  notice  that  the  person 
whose  name  appears  to  the  Jurat  was  a  notary 
public  in  and  for  the  county  named,  and  It 
presumes  that  he  acted  within  the  county  of 
his  jurisdiction.  Stoddard  v.  Sloan,  65  Iowa, 
680,  22  N.  W.  924;  Stone  v.  Miller,  60  Iowa, 
243. 14  N.'  W.  781.  It  Is  not  essential  that  the 
Jurat  state  that  the  affidavit  was  sworn  to  in 
the  presence  of  or  before  the  notary  who  verl- 
fles  the  fact  by  his  coHflcate,  That  fact  Is 
presumed  from  the  official  statement  that  the 
affidavit  was  sworn  to.  Hoaea  v.  State,  47 
lud.  180;  Trice  v.  Jones,  62  Afiss.  138;  Com- 
mouwealtfa  v.  Eeefe,  7  Gray,  332;  Clement  T. 
Bullens,  160  Mass.  193.  S4  N.  B.  ITS;  2  Cyc. 
28.  A  similar  presumption  Is  enterbUned 
when  the  Jurat  falls  to  state  by  whom  the 
affidavit  was  signed  and  sworn  to,  Brlggs  v. 
Yetzer,  108  Iowa,  842.  72  N.  W.  647. .  The 
notice  and  affidavit  were  therefore  sufficient 
to  sustain  the  recovoy  of  double  damages  by 
the  plaintiff  for  the  value  of  the  stock  killed. 

It  is  further  contmded,  wltti  reference  to  the 
pigs,  that  there  was  no  evidence  of  the  value 
(m  which  to  predicate  the  recovery  of 
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WOODMEN  ACCIDENT  ASS'N  r.  HAMU/- 
TON. 

(Svpreme  Court  of  Nebraska.   Oct  %  1903.) 

ACCIDBINT  INS0RANCB— ACTION  ON  POUCT— 
PL-EADING— BVIDBNCB. 

1.  Ad  allegatioo  of  settlemeat  of  all  claims 
which  B  certificate  holder  in  an  accident  asso- 
ciation "bad  or  might  hare"  against  the  asso- 
«iatioD,  which  makes  no  express  reference  to  th« 
beneficiary,  nor  to  future  accruing  claims,  will 
be  held,  on  demurrer  bj  the  benebciary,  who  is 
ening  for  indemnity  for  the  subsequent  death 
from  the  same  accident  of  the  certificate  holder, 
to  refer  only  to  the  then  accrued  claims  for  dis- 
ability, and  not  to  the  subsequent  death  of  the 
insured,  and  to  state  no  defense  to  the  death 
claim,  beyond  tlie  ameunt  of  the  payment  al- 
leged. 

2.  Evidence  held  to  support  verdict  that  death 
resulted  from  accident,  as  claimed. 

(SrUabns      the  Gonrt) 

CommlaBlonerB'  Ophilon.  D^uutment  No.  1. 
Hrror  to  District  Cour^  Cedar  County;  Oravea, 
Jndge. 

Action  by  Helen  Hamilton  against  the 
Woodmen  Acddent  ABSoclatlon.  Judgment 
for  plaintiff.  Defendant  brings  error. ,  Af- 
firmed. 

Talbot  &  Allen,  for  plaintiff  in  emo'.  A. 
L.  Beardsley  and  A.  M.  Gooding,  tor  defend- 
ant in  error. 


HASTINGS,  C.  In  this  action  on  a  certifi- 
cate of  accident  Insurance  issued  by  the  Wood- 
meo  Accident  Aasociation  to  the  late  Dr.  Ham- 
ilton, of  Coleridge,  Neb.,  two  grounds  for  the 
reversal  of  a  judgment  In  favor  of  the  plain- 
tiff below  are  alleged  In  this  court-H)De,  that 
the  court  below  erred  In  sustaining  a  demur- 
rer to  paragraphs  5  and  6  of  the  association's 
amended  answer;  and  the  other,  that  the  evi- 
dence la  not  sufficient  to  support  the  verdict 

Paragraphs  5  and  6,  to  which  demurrer  was 
sustained,  are  as  follows: 

"Fifth.  Further  answering,  this  defendant 
allies  that  said  Augustus  Hamilton,  while 
said  certificate  of  Insurance  was  In  full  force 
and  effect,  and  on  the  26th  day  of  March, 
1900,  received  an  accidental  Injury,  within  the 
provisions  and  terms  of  said  certificate  sued 
on;  that  In  the  due  course  of  time,  and  In 
accordance  with  the  provisions  and  terms  of 
said  certlflchte,  said  Augustus  Hamilton  pre* 
sented  to  this  defendant  his  proofs  of  injury 
In  support  of  bis  claim  for  damages  covering 
the  injury  which  occurred  to  him  on  said  date; 
that  In  said  claim  and  proof  for  said  Injury 
said  Augoatus  Hamilton  claimed  a  greater  sum 
than  ^7.60,  and  the  defendant  denied  such 
liability,  bnt  claimed  that  the  Bald  Angus* 
tus  Hamilton,  was  entitle  to  a  less  sum  on 
account  of  said  Injury,  bnt,  as  a  full  and  com- 
plete Bettlonent  and  satisfaction  of  any  and 


ceived  by  him  on  the  26th  day  of  March,  1900, 
the  said  defendant  paid  said  Angustus  Ham- 
ilton on  the  22d  day  of  May,  1900,  the  sum  of 
137.60.  which  said  sum  said  Augustus  Ham- 
ilton received  in  full  satisfaction  and  accord, 
and  In  full  settlement  of  all  claims  he  had  or 
might  have  against  said  defendant  on  account 
of  said  Injury;  that  any  and  all  claims  ttiat 
could  lawfully  be  urged  against  this  defendant 
association  by  Augnstus  Hamilton,  deceased, 
or  any  otber  person,  was  then  and  there  by 
said  payment  of  said  money,  and  the  giving  of 
the  receipt  therefor,  fully  liquidated,  settled, 
and  paid;  and  that  any  and  all  liability  of 
this  defendant  association  on  account  of  said 
Injury  received  by  said  Augustus' Hamilton  on 
the  26th  day  of  March,  1900,  or  the  resulting 
consequences  thereof,  was  fully  settled,  ad- 
Justed,  and  paid  by  the  payment  to  said  Au- 
gustus Hamilton  of  said  $37.50  aforesaid. 

"Sixth.  Further  answering,  this  defendant 
says  that  said  Augustus  Hamilton  received  no 
injury  from  accidental  means,  within  the  terms 
of  said  policy  of  insurance,  from  and  after  the 
date  of  March  26,  1900,  to  the  time  and  date 
of  bis  death,  and  that  the  plaintiff  herein, 
being  the  beneficiary  named  In  the  said  cer- 
tificate sued  on,  ought  not  to  recover  herein 
because  the  Injury  complained  of,  which  oc- 
curred to  Augustus  Hamilton,  deceased,  on  the 
26th  day  of  March,  1900,  was  fully  settled  for, 
and  all  damage  thereunder  paid  by  this  de- 
fendant to  said  Augustus  Hamilton  In  his  life- 
time, which  said  settlement  was  made  with 
the  full  and  complete  understanding  and 
knowledge  between  the  parties  thereto  that 
said  settlement  and  payment  as  aforesaid  In- 
cluded and  covered  every  and  all  claims  that 
was  or  might  be  urged  against  the  defendant 
society  on  account  of  the  accidental  Injury 
received  by  said  Augustas  Hamilton  on  said 
26th  day  of  March,  1900.  Defendant  further 
alleges  that  the  settlement  and  payment  to 
said  Augustus  Hamilton  by  the  defendant  as 
aforesaid  for  the  Injury  received  by  him  on 
March  26,  1900,  has  never  been  chai^^  nor 
modified  In  any  respect" 

At  the  trial  the  Jury  were  instructed  to  dis- 
regard these  paragraphs,  and  the  anatainlng 
of  the  demurrer,  and  the  refusal  to  submit 
the  issues  sought  to  be  set  up  in  them,  are 
urged  as  grounds  for  reversing  the  Judgment 

It  will  be  remembered  that  the  claim  of 
plaintiff  is  by  reason  of  the  death  of  the  in- 
sured. The  allegations  of  paragraph  fifth  are 
that  the  insured  presented  to  defendant  proof 
of  injury  in  support  of  a  claim  tor  damages, 
claiming  a  greater  sum  than  $37.60;  that 
defendant  denied  liability  to  that  amount,  bnt 
paid  him,  as  "a  full  and  complete  settlenunt 
and  satisfaction  of  any  and  ail  claims"  on 
account  of  the  Injuiy,  on  May  22,  1900,  the 
^T.SO;  that  the  Insured  received  It  "in  full 
settlement  of  all  clahns  he  bad  or  might  have 
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elusion  from  thla,  tbat  all  claims  which  could 
be  urged  against  defendant  by  any  other  per- 
son OD  account  of  this  Injury  were,  by  the  pay- 
ment of  this  money,  and  the  giving  of  a  re- 
ceipt for  It,  fully  settled,  and  the  UabUlty  of 
the  defendant  association  on  account  of  the 
accident  adjusted  and  paid.  The  sixth  para- 
graph says  tbat  the  doctor  received  no  acci- 
dental Injury  after  the  settlement,  and  that 
plaintiff  should  not  recover,  because  the  Injury 
of  March  26th  was  fully  settled  for,  and  that 
this  settlement  "included  and  covered  evoy 
and  all  claims  that  were  or  might  be  urged 
against  the  defendant  society  on  account  of 
the  accidental  Injury  received  by  said  Augua* 
tus  Hamilton  on  said  26th  day  of  March." 
It  is  also  alleged  that  the  settlement  had  never 
been  modified.  It  will  be  observed  that  these 
allegations.  In  trams,  refer  only  and  solely  to 
injuries  received  by  and  damages  accruing,  to 
Dr.  Hamilton.  It  will  be  observed,  too,  that 
the  language  does  not  In  express  terms  refer 
to  any  future  damage  or  Injury  that  might 
resnlt  from  the  accident.  It  Is  true  that  it 
mentions,  as  above  shown,  "every  and  all 
claims  tbat  might  be  urged"  against  the  de- 
fendant on  account  of  the  accident;  but  the 
allegatl{m  does  not  relate  to  the  terms  of  the 
settlement,  but  Is  merely  as  to  Its  effect,  and 
does  not  necessarily  refer  to  anything  bot 
claims  that  might  have  been  urged  at  that 
time.  It  does  not  Indicate  Uiat  there  was  any 
agreement  or  Intention  on  the  inrt  of  either 
the  insured  or  the  defendant  to  sorrender  the 
contract,  or  to  i^ve  up  future  accruing  rights 
under  it.  If  the  language  of  these  all^tlona 
ia  construed,  as  It  shpold  be,  most  strongly 
against  the  pleader*  all  of  these  allegations 
must  be  held  to  have  relation  to  damages  at 
the  time  of  the  settlement  already  snatahied, 
and  which  the  contract  provide  sbonld  be 
paid,  and  should  be  deducted  from  the  92,000 
payable  In  case  of  death,  If  death  should  after- 
wards, witUn  the  stipulated  time,  result  from 
the  accident  A  receipt  drawn  In  the  terms  of 
these  allegations,  and  containing  no  more  spe- 
cific reference  than  they  do  to  the  contingency 
of  the  doctor's  death,  would  not,  of  Itself,  and 
In  the  absence  of  extending  circumstances,  be 
held  to  cover  damages  In  the  future  from  bis 
resulting  death. 

It  is  probably  true  tbat  plaintiff  and  her 
counsel  were  at  the  time  claiming,  as  they 
do  now,  that  a  vested  right  accrued  to  her 
at  once  at  the  time  of  the  accident,  which 
could  not  be  settled  for  between  the  defend- 
ant and  her  husband  without  her  assent,  and 
It  seems  that  the  action  of  the  trial  court 
was  based  upon  such  supposition;  but  it  does 
not  matter  upon  what  basts  the  trial  court 
acted,  if  its  action  was  right.  In  our  opin- 
ion, if  the  defendant  in  this  case  rt'ally  had 
the  defense  which  was  held  good  in  Wood  t. 


fense  In  plain  terms.    That  Is,  defeodist 
should  have  alleged  distinctly  that  the  $37jv 
paid  to  Dr.  Hamilton  on  account  of  this  in- 
jury was  paid  not  merely  on  acoount  of  tte 
f  loss  and  suffering  then  already  accrued  to 
:  him,  but  was  paid  also  on  accoont  of  the  n- 
llnqulshment  and  the  surrender  of  all  ri^ 
!  and  claim  for  any  damage  or  Injury  whlA 
;  might  thereafter  accrue  to  him  or  to  the  ben- 
'  eficlary  by  reason  of  the  accident.    It  wobU 
!  be  by  a  very  litwral  construction  of  these  &!- 
{  lotions  tbat  tbetr  language  could  t>e  beM 
j  to  cover  and  Include  In  the  settlement  Indem- 
I  nlty  to  the  beneficiary  for  the  doctor's  Ae&th. 
I  The  trial  court  was  not  bound  to  extend  sdj 
I  such  liberal  construction.    The  allegations 
might  t>e  entirely  true,  and  leave  the  whc^e 
I  matter  of  the  liability  to  the  benefldaiy  ea- 
tirely  untouched. 

There  is  very  little  doubt  that  the  facts  sre 
set  out  as  fully  and  as  favorably  for  the  de- 
fense as  the  ti'Uth  would  admit,  bat  we  are 
of  the  opinion  that  the  trial  court  was  righi 
In  holding  tbat  they  did  not  dlstdose  a  de- 
fense. Wliether  such  holding  was  based  oa 
the  Insufficiency  of  the  alle^tions  them- 
selves, or  on  the  supposition  that  after  the 
accident  the  beneficiary  had  a  vested  intsre^ 
in  the  policy,  does  not  seem  meterlaL  Nor 
does  it  seem  to  be  necessary  to  dedde  the  lat- 
ter question  in  the  absence  of  a  distinct  alle- 
gation tbat  the  matter  of  the  future  liability 
to  the  beneficiary  was  distinctly  included  and 
covered  by  the  tarms  of  the  settlement  agree- 
ment. There  seems  no  doubt  that  the  fair 
Interpretation  of  the  language  of  these  alle- 
gations is  tbat  the  settlement  of  clalmi 
"which  were  or  might  be  urged  against  the 
defendant"  had  reference  solely  to  claims 
then  existing,  or  which  might  have  been 
urged  on  account  of  facts  which  had  already 
transpired.  A  settlement,  to  do  away  with 
defendant's  liability  after  an  accident  bad 
already  occurred,  should  be  much  more  ex- 
plicit. 

The  other  question,  as  to  the  suffidency  of 
the  evidence  to  sustain  the  verdict,  is  gimt 
very  little  attention  by  plaintiff  in  error,  and 
seems  hardly  to  have  merited  more.  It  !s 
true  tbat  the  death  of  the  insured  on  June 
10th  was  the  result  of  a  complication  of  dis- 
eases, but  the  evidence  tends  very  stron^.^ 
to  Indicate  that  they  resulted  from  a  viol^Dt 
injury  to  his  liver  which  came  from  the  run- 
away accident  of  March  26th.  We  do  not 
feel  disposed  to  disturb  the  finding  of  the 
Jury  In  reference  to  this  matter. 

It  is  recommended  tbat  the  JadgmoDt  of 
the  district  court  be  affirmed. 

KIRKPATRIOE,  O.,  concurs. 

PER  CURIAM.  For  the  reasons  stated  la 
the  foregoing  opinion,  the  Judgment  of  the 
district  court  is  affirmed. 


t  unless  he  paid  the  deUnquent  Int^ 
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been  fully  paid  by  appellants; 
the  event  the  state  elected  to 
Qtraet  It  would  merely  retake 
be  land,  and  would  not  attempt 
i  personally  responsible  on  the 
that  for  these  reasons  ap- 
entltled  to  subrogation.   It  IS 
in  the  answer  that  appellee's 
lulcnt,  and  that  In  making 
•  the  state  he  was  attempt- 
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aser,  we  have  no  doubt 
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1  for  by  the  notes, 
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Appellants  are 
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)d  of  20  years, 
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dedneted  from  the  amount  found  by  the  de- 
mm  to  be  due'  appellee  nndv  the  contract 
The  omtentlon  of  appellants  teems  to  be 
wltbont  mralt,  and  tiie  judgment  of  the  trial 
court  seems  to  be  right 

It  Is  therefore  recommended  that  the  jtidv* 
meat  be  affirmed. 

DUFFIB  and  POUND,  CO.,  concnr. 

PES  OUBIAIC.  The  conclntlons  reached 
b7  the  Gommfsaloners  are  approved,  and,  It 
appearing  that  the  adoption  of  the  recom- 
mendatlenB  made  will  result  In  a  right  de- 
daloB  ef  the  cause.  It  Is  ordered  that  tbe 
JvdgmsKt  (tf  the  district  court  be  affirmed. 


WASmOR,  BUSHNELL  ft  OLBS8NEB  00. 
T.  HTBRS  et  al. 
fBapreme  Gonrt  of  Nebraska.   Oct  7.  1908.) 

OWITRACT— FAILURE  OP  CONSIDERATION— RB- 
COVERY  OP  HONGT  PAID— RATIFI- 
CATION—ACTS  OP  AGENT. 

1.  Answer  examined,  and  held  to  state  a  de- 
fense to  the  cause  of  action  set  forth  in  tbe 
petition. 

2.  Where  money  is  paid  on  a  contract  tlie  c(hi- 
sideration  of  which  has  wholly  failed,  a  recovery 
may  be  had  as  for  muney  bad  and  received. 

3.  One  Is  not  permitted  to  ratify  an  uoautbor- 
ized  act  in  so  far  as  it  operates  to  one's  ad- 
rantaKC,  and  repudiate  it  in  so  far  as  it  imposcn 
burdena  If  one  avail  one's  self  of  the  fruits  of 
an  act,  one  thereby  charges  one's  self  with  tlie 
burden  of  all  the  instrumentalities  employed  by 
the  agent  to  effect  his  purpose.  Osbom  Co.  v. 
Jordan,  72  N.  W.  479.  52  Neb.  465. 

4.  Instnictiong  examined,  and  the  giving  of 
the  same  held  without  prejudicial  error. 

6.  Where  disputed  questions  of  fact  are  de- 
termined by  a  jury  on  fairly  conflictinR  evi- 
dence, its  findings  thereon  become  conclusiTe. 

6.  ItaliDgs  of  the  trial  court  on  the  admission 
and  rejection  of  evidence  hM  to  be  without 
prejndiclal  error. 

(Syllabos  by  tbe  Court.) 

Error  to  District  Court,  Webster  Oonnty; 
Adama,  Judge. 

Action  by  the  Warder,  Bushoell  &  Gless- 
ner  Company  against  Isaac  Myers  and  oth- 
ers. Judgment  for  defendants,  and  plaintiff 
brings  error.  Affirmed. 

George  R.  Ghaney,  for  plaintiff  In  error. 
B.  U.  Overman,  for  defendants  In  error. 

HOLCOMB,  J.  The  plaintiff  In  error  (also 
plaintiff  below)  began  an  ordinary  action 
against  the  defendants  for  the  recovery  of 
the  amount  due  upon  a  promissory  note  al- 
leged to  have  been  executed  and  delivered 
by  them.  As  a  defense  It  was  pleaded  in  the 
answer  that  the  note  was  given  In  part  pay- 
ment for  a  harvesting  machine  purchased 
prior  thereto  from  the  plaintiff  upon  a  con- 
tract of  warranty  which  had  wholly  failed; 
that  the  note  was  given  upon  the  express 
contract  of  the  plaintiff  that  the  machine, 
which  It  is  alleged  was  wholly  disabled  tor 


work  of  a  harvesting  machine  of  Uke  tan 
without  expense  to  tbe  defendant,  and.  ts 
case  the  machine  did  not  do  nidt  wott 
plaintiff  would  take  It  back,  and  ameada 
to  tbe  defendant  the  note  so  ezecnted  aad 
delivered  as  atoreaald;  that  tbe  pladntlff  toi 
wbolly  tailed  to  perform  ito  part  of  the  ceo- 
tract  and  put  the  machine  in  Trarkfag  ords. 
and  that  because  thorettf  tbe  defendast  hu 
been  wholly  unable  to  use  the  znatidne  fa 
cutting  and  binding  grain,  and  Omt  the  ess- 
sldwation  for  which  the  note  was  ^vtn  haA 
wholly  tsitod.  The  r^Iy  denied  tbe  aD^- 
tions  of  affirmatiTe  mattex  allesed  aa  a  de- 
fense to  the  plalntUTs  cause  of  acrtion.  Ttif 
is  Uie  second  appearance  of  Hie  case  In  tins 
court  Tbe  noreported  opinion  dealing  wtil 
the  case  on  first  appeal  la  fonnd  under  tht 
same  titie  as  here  given  to  80  N.  W.  SET. 
The  Judgment  of  the  lower  court  wis  tbm 
reversed,  and  the  cause  rraianded  for  emm 
in  the  admission  of  evidence  In  auwMirt  at 
auctions  of  damages,  which  It  was  Mi 
were  too  remote,  and  could  not  properly  be 
recovered  for  a  breach  of  the  ocmttact  plead- 
ed In  the  answra-.  The  cause  was  remanded 
tor  the  purpose  of  Izylng  the  Issue  raised  17 
the  Interposition  of  the  defense  of  wbicb  m 
have  made  mention.  The  law  of  tbe  case  Is. 
in  many  respects,  settl«fi  by  tbe  ftmn^r 
opinion,  and  requires  no  further  or  extends) 
consideration  at  this  time.   Tbe  Issoea  ten- 
dered by  the  pleadings  were  laig^y  tboa^ 
of  fact  to  be  submitted  and  detmnlned 
the  Jury  as  such.   Although  the  pleadings 
were  construed  to  toe  former  <q>lnioii.  and 
held  to  be  sufficient  to  support  a  Jadgmest 
In  favor  of  either  party,  It  Is  yet  orged  1? 
counsel  for  plaintiff  to  error  that  the  sn- 
swer  does  not  state  a  good  defense.   This  ii 
upon  the  ground  that,  accordtog  to  tbe  aUe- 
gatioDS  to  the  answer,  If  the  macblne  was  dM 
made  to  do  good  work.  It  should  be  tskn 
back  by  plaintiff  and  defendant's  note  for 
rendered.    Yet  it  Is  nowhere  alleged  tbst 
any  notice  was  given  to  tbe  plaintiff,  or  de- 
mand made  for  a  return  of  the  note;  wr 
was  there  an  offer  to  return  the  machine  and 
rescind  the  contract  The  allegation  as  totiie 
notice  and  rescission  of  the  contract  is  not, 
we  tbinfc,  essential,  to  order  to  tender  a  Tsi- 
Id  defense,  assnming  tbe  agreement  to  be  ss 
pleaded  in  the  answer.   The  platotiff  undfT- 
took  affirmatively,  under  the  agreement  n 
repair  tbe  machine  and  put  It  in  good  work- 
ing order,  or  to  take  It  back  and  return  tbe 
defendant's  notes.   This  It  failed  to  do.  and 
until  it  bad  compiled  with  the  terms  of  tlM 
agreement  It  had  no  cause  of  action  on  0* 
note,  the  consideration  of  which,  because  «t 
Its  neglect  and  refusal  to  put  the  macbtoe  in 
Rood  working  order,  had       reason  thereof 
failed.    It  was  not  a  question  of  resdssion 
of  contract,  but  of  compliance  with  Ito  tern* 
on  tlie  part  of  tbe  plaintiff  to  arder  to  enti- 
tle it  to  a  recovery  on  toe  note  soed  on.  Tbe 


mtter,  and  bring  about  e  settlement  of  the 
rig-lnal  contract  of  purchane,  tbe  o]d  contract 
'£is    superseded  by  tbe  new,  and  by  tbe 
>i-ms  of  the  latter  agreement,  as  the  prlnd* 
consideration  for  the  note,  the  machine 
as  to  be  repaired  bo  as  to  do  tbe  ordinary 
-ork  of  Its  kind.    It  was,  in  the  language 
'  tlie  answer,  wholly  disabled  for  harvest- 
purposes,  and  the  note  was  giren  on  the 
ciiress  consideration  ttiat  the  plaintiff  woald 
^pair  It  and  put  It  in  coodltloQ  to  do  ordlna- 
wortc  of  a  srain-barvestlng  machine  of 
ke  kind  without  expense  to  tbe  defendant 
nd   that,  in  case  it  did  not  do  such  work, 
:aiiit1ff  would  take  it  back  and  surrender 
le  defendant's  notes,  wblcb  it  had  wholly 
illecl   and  neglected  to  do.    If  the  allega- 
ons  be  accepted  as  true,  then  the  plaintiff, 
r   its  default,  forfeited  Its  right  to  recover 
le   amount  due  on  tbe  note  because  of  a 
lilnre   of  consideration.    Under  the  plead- 
iSTB  it  "was  not  incumbent  on  the  defendant 
t   return  the  machlDe,  or  to  give  notice  of 
le  rescission  of  the  contract    It  was  the 
Lity  of  the  plaintiff,  before  a  recovery  could 
?  bad  on  the  note,  to  repair  the  machine  so 
>at   It  would  do  the  work  ordinarily  done 
7  machines  of  its  kind. 
It  is  also  alleged  In  the  answer  that  at  the 
aae  of  giving  the  note  sued  on,  and  for  the 
ime  consideration,  and  none  other,  another 
yte  was  given  for  $30  due  and  payable  be- 
're  It  appeared  that  tbe  consideration  for 
le  contract  bad  failed,  which  note  was  paid 
:   its  maturity,  with  interest,  and  a  judg- 
ent   was  prayed  against  the  plaintiff  for 
le  amount  which  bad  thus  been  paid  under 
id  Id  pursuance  of  the  contract,  and  before 
was  known  that  its  consideration  had  fall- 
L    Judgment  went  against  tbe  plaintiff  for 
le  sum  thus  prayed  for.    It  Is  contended 
lat  the  allegations  in  tbe  answer  are  in- 
ifficlent  to  support  such  a  judgment  All 
le  facte  essential  to  show  a  right  of  recov- 
■y  for  money  paid  when  tbe  consideration 
lerefor  bad  failed  are,  we  think,  disclosed 
7-  the  answer,  and  that  it  Is,  as  was  Indl- 
ctly  held  In  the  first  opinion,  sufficient  to 
ipport  a  money  judgment  for  the  amount 
•   paid,  should  the  jury  find  the  Issues  In 
•fendanfs  favor.   The  note  was  alleged  to 
ive  been  given  for  no  other  consideration 
n  n  plaintiff's  promise  and  agreement  to  re- 
ilr   the  machine,  and  was  paid  before  It 
as    known  that  the  consideration  for  the 
mtract  had  failed,  or  would  fall.  It  cannot 
-  doubted  the  law  is  that  a  party  who  agrees 
perform  an  act  and  falls  to  keep  his  agree- 
€e>ut   must  pay  compensation  for  all  inju- 
es    that  naturally  and  proximately  result 
otn  the  breach.   So  far  as  the  present  case 
concerned,  under  the  pleadings  and  the  evl- 
»noe,  as  found  by  the  jury.  It  Is  established 
t   a  verity  that  ttum  Is  do  other  consider^ 


I  form  that  agreement  operated  as  a  failure 
I  of  consideration  for  the  money  so  paid.  In 
I  such  a  case,  where  one  party  has  received 
i  money  from  another  on  a  consideration  which 
I  has  failed,  or  where  money  has  been  paid 
!  which  in  equity  and  good  conscience  ought 
j  to  be  refunded,  the  party  entitled  thereto  or- 
j  dlnarlly  is  entitled  to  recover  the  money  so 
I  paid,  and  Interest  from  the  time  of  payment, 
{  as  and  for  money  had  and  received.  The 
!  pleadings  complained  of  and  the  evidence 
In  support  thereof  we  regard  aa  sufficient  to 
support  a  recovery  In  favor  of  tlje  defend- 
ant for  the  money  paid  on  the  note  before  tbe 
'  failure  of  consideration  for  Bnch  payment  be- 
i  came  apparent. 

Much  of  the  controverey  Is  with  respect 
i  to  the  authority  of  the  agent  of  the  plaintiff 
I  to  make  the  agreement  relied  on  as  a  de- 
!  fense.   It  Is  contended  by  the  plaintiff  that 
I  the  agent  was  wholly  without  authority  to 
I  bind  It  by  such  a  contract  and  that  his  au- 
!  thorlty  was  limited  to  that  of  collecting  the 
;  notes  given  In  the  first  Instance  for  the  ma- 
'.  chine,  which  It  Is  alleged  under  the  contract 
>  last  entered  into  was  to  be  repaired  and  put 
!  in  working  condition.   Oomplalnt  Is  made 
:  of  the  court's  Inatructioiia  touching  the  ques- 
I  tlon,  its  rulings  on  the  admission  of  evidence 
relating  to  the  same,  and  its  refusal  at  the 
close  of  the  trial  to  permit  the  plaintiff  to 
amend  its  reply  by  alleging  specifically  want 
of  authority  on  the  part  of  the  agent  to  make 
auch  an  agreement.   This  question  may,  we 
think,  be  properly  disposed  of  by  calling  at- 
tention to  the  fact  that  the  plaintiff,  by  tak- 
ing and  accepting  the  notes  procured  by  its 
agent  and  attempting  to  enforce  their  collec- 
tion, would  not  be  permitted,  on  the  one 
hand,  to  enforce  that  part  of  the  agreement 
which  was  beneficial  to  It,  and  at  the  same 
time  repudiate  the  authority  of  the  agent  as 
to  that  part  which  carried  with  It  a  duty  and 
a  burden.   The  acts  of  Its  agent  must  be 
accepted  and  ratified  as  a  whole,  or  repudi- 
ated In  the  same  way.    Osborn  Co.  v.  Jordan, 
52  Neb.  465,  72  N.  W.  479.    One  will  not  be 
permitted  to  adopt  that  part  of  a  contract 
made  by  his  agent  without  antecedent  au- 
thority which  is  beneficial  and  repudiate  the 
remainder.    He  must  either  adopt  the  whole 
or  none.   Martin  v.  Humphrey,  59  Neb.  414, 
78  N.  W.  716.    Not  only  Is  there  evidence 
that  the  plaintiff'  at  the  time  was  advised  of 
'  the  nature  of  the  agreement  made  by  its 
I  agent  but  since  that  time  the  evidence  Is  con- 
I  elusive  on  the  point  that  It  had  accepted  and 
i  ratified  the  acts  of  its  agent  and  based  Its 
right  to  recover  from  the  defendant  on  the 
I  contract  entered  into  by  him.    On  the  prln- 
j  ciple  of  the  authorities  dted,  when  attempt- 
■  lug  to  enforce  In  one  particular  the  contract 
I  made  by  Its  agent  it  is  clearly  estopped  from 
[  at  the  same  time  asserting  want  of  authority 
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u  LUIS  auuvu,  wuit;>i  its  uul  uue  ivr  imv  ay- 

KJlntment  of  a  guardian,  doea  not  state 
rrounds  t<x  Bucb  appoIntmeDt  By  the  stlpu- 
atJon  be  was  duly  appointed  by  the  proper 
»urt,  duly  qualified,  and  was  still  anch 
fuardlan.  In  the  condition  of  tbe  record,  and 
Lftcr  such  a  stipulation  as  this,  tbe  plalntlCF 
vould  be  entitled  to  amend  bis  petition,  If 
leces&ary,  to  make  It  conform  to  these  stlpu- 
atod  facts.  It  is  therefore  not  worth  while 
:o  give  time  or  space  to  any  more  full  dis- 
cussion of  this  contention  than  is  found  in 
Jne  former  opinion. 

Another  contention  of  tbe  appellant  la  that 
secause  to  authorize  the  county  court  to  ap- 
Mlnt  a  guardian  for  Emery  W.  Tuttle  it  must 
lave  been  made  to  appear  in  that  court  that 
3e  was  mentally  incompetent  to  bare  tbe 
■barge  of  and  management  of  his  property, 
ind  because  this  action  is  brought  by  the 
fuardlan  so  appointed,  therefore  the  plaintiff 
must  allege  and  prove  that  Emery  W.  Tuttle 
It  the  time  of  making  tbe  conveyance  In 
question  was  so  mentally  Incompetent  to  have 
the  charge  and  management  of  his  property 
IS  to  render  tbe  deed  In  question  absolutely 
iroid,  because  of  tbe  total  want  of  capacity 
to  make  the  deed  at  tbe  time  it  was  made, 
[n  this,  we  tblnk,  he  la  wrong.  Tbe  ques- 
tion of  such  capacity  at  tbe  time  of  tbe  hear- 
ing was  in  Issue  in  the  guardlan^ip  case, 
and  was  so  decided  by  the  court  that  the 
plaintiff  was  duly  appointed  guardian,  and  Is 
res  judicata.  The  plaintiff,  then,  bad  a  right 
to  bring  this  action  to  set  aside  tbe  convey- 
ance In  question  without  allegation  or  proof 
that  at  tbe  time  It  was  made  bis  ward  was 
totally  vlthont  capacity  to  make  It,  if  upon 
any  equitable  grounds  the  ward  himself,  or 
any  one  claiming  under  him,  could  have  sua-' 
tained  such  an  action;  and  what  be  was  re- 
quired to  allege  and  prove  is  such  a  set  of 
(ftcta  as  would  require  a  court  of  equity  to  so 
set  the  conveyance  aside.  There  was  no  need 
to  allege  and  prove  total  incapacity  in  Emery 
W.  Tuttle  at  the  time  tbe  deed  was  made, 
althongb  inch  allegations  and  proof  would 
estabtisb  the  fact  that  tbe  deed  of  convey- 
ance was  absolutely  void.  Therefore  the 
contention  that  the  Judgment  cannot  be  sus- 
tained for  want  of  such  allegations  and  proof 
is  erroneous. 

Argument  Is  made  that  there  Is  no  plead- 
ing of  facts  which  show  that  the  deed  in 
question  was  obtained  by  tbe  defendant  by 
means  of  any  fraud,  the  contention  being 
that  the  false  representations  alleged  to  have 
been  made  by  the  defendant  to  Induce  the 
deed  are  not  made  respecting  any  existing 
fact  or  facts,  and  that  the  allegations  that 
the  defendants  "falsely  and  fraudulently  rep- 
resented to  said  Emery  W.  Tuttle  that  his 
son,  the  said  Bud  Tuttle,  and  one  Henry  Du- 
val •  •  •  were  conspiring  together  to 
defraud  blm  ot  his  aforesaid  land,  and  said 


opinion."  This  Is  incorrect.  Tbe  allegation 
ts  that  he  falsely  and  fraudnlently  represent- 
ed the  existence  of  an  active  conspiracy  to 
defraud  him  of  his  land,  and,  If  tbe  allega- 
tion be  true,  and  this  representation  was 
falsely  and  fraudtUently  made  by  the  defend- 
ant, well  knowing  tbe  weak  and  enfeebled 
condition  of  Tuttle'e  mind,  and  the  deed  was 
Induced  thereby,  coupled  with  a  promise 
that  the  defendant  would  hold  the  land  In 
trust  for  the  grantor,  these  facts  would  be 
sufflclenti  to  require  a  court  of  equity  to  en- 
force a  trust  or  compel  a  reconveyance. 

Defendant's  brief,  on  page  25,  contains  the 
following:  "Stripped  of  its  incumbering  ver- 
biage, the  pleader  means  to  say  that  tbe  de- 
fendant, knowing  the  age  of  E^ery  W. 
Tuttle,  and  his  enfeebled  mental  and  bodily 
condition,  falsely  represented  to  htm  that  bis 
son  and  son-in-law  were  conspiring  to  de- 
fraud him  of  his  land;  that  they  Intended  to 
bring  an  action  against  him  for  a  large  sum 
of  money,  and  would  be  able  to  procure  a 
judgment  against  him  by  false  evidence,  and 
would  cause  the  land  to  be  sold  to  satisfy 
tbe  judgment,  and  that  tbe  only  way  to  pro- 
tect himself  was  to  convey  the  land  to  the 
defendant,  who  promised  to  hold  It  in  trust 
for  him,  and  reconvey  It  whenever  he  desired 
It  That  these  are  conclusions  of  law,  and 
not  statements  of  ultimate  and  issuable  facts, 
I  think  no  man  familiar  with  the  primary 
rules  of  pleading  will  attempt  to  deny.  But, 
whether  true  or  not.  It  Is  true  that  they  do 
not  contain  a  slugle  allegation  of  false  rep- 
resentations respecting  an  existing  fact." 
The  defendant's  mere  statement  of  the  prop- 
osition, stripped,  88  he  says,  of  its  incumber- 
ing verbiage,  is  sufficient  to  overthrow  his 
contention.  He  argues  that  it  "expresses  no 
more  than  that  the  defendant  represented  to 
Mr.  Tuttle  his  belief  that  the  son  and  the 
son-In-Iaw  would  bring  an  action,"  etc.  Sup- 
pose the  defendant  did  thus  believe,  and  so 
stated  his  belief,  and  suppose  It  were  well 
founded,  and  suppose  that  Mr.  Tuttle,  weak 
and  enfeebled  In  mind  as  stated,  was  so  In- 
daced  to  make  the  deed,  relying  upon  the 
promise  of  the  defendant  to  bold  in  trust  for 
him.  and  reconvey  wben  be  desired,  and  that 
such  promise  was  made  without  Intention 
of  keeping  the  same,  as  the  subsequent  action 
of  the  defiandlant  clearly  indicates,  the  prop- 
erty being  an  exempt  homestead,  and  not 
capable  of  fraudulent  alienation,  would  not 
a  court  of  equity  enforce  the  trust?  But,  as 
pleaded.  It  was  not  the  expression  of  a  be- 
lief, but  a  false  and  fraudulent  statement  of 
the  present  existence  of  a  conspiracy,  coupled 
with  a  declaration  of  the  power  of  tbe  con- 
spirators to  make  theh-  scheme  successful. 
We  are  satisfied  with  the  former  holding  of 
this  court  on  the  question  of  the  sufficiency 
of  the  petition  as  the  record  itandfl^  and  the 


mlssioner  In  the  prevlouB  opinion  on  tbe 
Bufliclency  of  the  allegation  that  the  coDvey- 
ance  waB  without  consideration  as  a  pleading 
of  fact  Pleading  that  the  transfer  of  nego- 
tiable paper  was  "for  a  valnable  ccmslderatlon 
In  tlie  due  and  ordinary  course  of  business," 
etc.,  Ib  cfHumon  in  our  practice,  and  when  de- 
nied raises  an  laaue.  Yet  such  allegation  of 
the  existence  of  a  consideration  is  more  near- 
ly the  Btatmient  of  a  cwclnslon  of  law  than 
the  allegation  of  its  nonexistence.  If  It  ex- 
ists, itB  nature  and  manner  of  payment  can 
be  Bhown;  If  It  does  not  exist,  It  has  no  na- 
ture or  manner  of  payment 

There  Is  still  some  contention  tliat  this 
action  cannot  be  sustained  by  tbe  plaintiff, 
because  he  is  designated  in  the  tlUe  to  the 
petition  as  "Levi  Bennett.  Guardian  of  Em- 
ery W.  TutOe";  arguing  that  the  words 
"Guardian  of  Emery  W.  Tuttle,"  are  descrip- 
tio  persome.  In  Thomas  t.  Carson,  46  Neb. 
765,  65  N.  W.  899,  It  Is  Bald:  "Where  the 
petition  or  complaint  states  a  cause  of  action 
in  favw  of  the  plaintiff  personally,  super- 
added words,  such  as  'agent,'  'executor,'  or 
trustee,*  will  be  regarded  as  descriptlo  per- 
Bonie."  But  that  is  not  this  case,  end  we  ad- 
here to  the  rule  announced  In  the  former 
decision  as  right  and  decisive  on  this  point. 

We  have  carefully  re-eiamlned  the  case, 
and,  we  think,  sufficiently  discussed  the  real 
Issues  of  law  and  fact  Involved  therein.  It 
would  be  too  tedious  in  this  opinion  to  at- 
tempt to  follow  and  analyze  tbe  entire  100 
pages  of  argument  in  appellant* a  briefs.  Tbe 
points  in  tbe  case  necessary  to  a  decision 
hare  been  noted  with  special  reference  to 
those  insisted  uj>on  In  the  reargument,  and 
we  think  they  all  bare  been  correctly  de- 
cided. 

We  recommend  that  the  decision  beretc^re 
announced  be  adhered  to. 

ALBERT  and  BARNB8,  00.,  concur. 

PER  CURIAM.  For  the  reasons  stated  in 
the  foregoing  opinion,  it  Is  ordered  that  the 
former  Judgment  of  this  court  be  adhered  to, 
and  that  the  Judgment  of  the  district  court 
be  affirmed. 


McCOOK  IRRIGATION  &  WATER  POWER 

CO.  V.  CREWS  et  al. 

(Supreme  Court  of  NebraBka.    Oct  7,  1903.) 

RIPARIAN  OWNER— USE  OF  STREAM— IRRIGA- 
TION—EXTENT  OP  RIOHT— INJUNCTION— LOW- 
ER RIPARIAN  OWNER— DAUAQES— APPEAL- 
BEKCAND. 

1.  A  riinrlan  owner  has  a  right  to  make  a 
reasonable  use  of  a  stream  flowing  over  or  along 
his  tftnds  for  tbe  purposes  of  irrigation. 

2.  This  right  is  to  be  measured  primarily  by 
the  amount  of  water  in  the  stream  available 
for  such  jinrposca,  the  number  of  persons  who 
may  bo  usp  It,  the  size,  situntton,  and  character 
of  the  stream,  and  the  nature  of  the  region. 

8.  In  case  a  reasonable  use  of  the  water  con- 
Bistent  witli  a  like  use  by  other  riparian  owners 


an  irrigation  enterprise  is  nominal  only. 

4.  A  lower  riparian  owner  caunot  eni<Hii  ai 
Irrigation  eoterprise  by  an  upper  appropriate 
under  tbe  statutes,  merely  becaoae  his  daiiu^-.< 
for  injni7  to  his  riparian  rights  have  not 
paid.  His  remedy  is  to  sue  at  law  tar  m± 
damages. 

5.  But  in  case  a  lower  appropriator  under 
statute  la  materially  affected  oj  diTersioo^  ■  ' 
water  by  upper  riparian  owners,  he  mar  brii; 
a  Buit  in  equity  to  determine  the  li^ta  ot  » . 
claimants  to  ose  of  the  wat^,  and  to  quiet  Li* 
title  thereto,  in  which  the  damages  to  riparlic 
rights  may  be  ascertained,  and  dne  compensat^cii 
awarded. 

&The  lower  appropiiator  may  not 
such  a  suit  against  upper  riparian  owners  thir 
out  offering  to  do  equity  by  paying  whatera 
damages  aroroe  to  aoch  owners  by  reason  of  th? 
appropriation. 

7.  It  will  not  he  presumed  that  tbe  dama(« 
In  such  case  are  nominal  only. 

8.  In  furtherance  of  justice,  where  a  deem 
is  reversed,  this  court  may  remand  the  csk'-. 
with  leave  to  amend  the  petition  and  br^: 
in  new  parties,  instead  ot  requiring  tlw  ezpease 
of  a  new  suit. 

(Syllabus  by  the  Court) 

Comml&sionerB'  Opinion.  Department  No. 
3.  Appeal  from  District  Court,  Hitchcock 
County;  Norrla,  Judge. 

Action  by  the  McCook  Irrigation  &  Wa:f: 
Power  Company  against  Charles  G.  Cn^vs 
and  others.  Judgment  for  ^alntUT,  and  dir 
fendants  appeal.  Reversed. 

W.  8.  Morlan,  for  appellants.  F.  L  Foa 
and  U  H.  BlocUedge,  for  anwllee^ 

POUND,  a  The  plaintiff  Is  operating  ao 
Irrigation  ditch,  taking  water  from  tbe  Ke 
publican  river  as  approprlator.  The  defeiKl- 
ants  are  riparian  owners  upon  the  Frencit- 
man.  a  jvlncipal  tributary  of  the  RepuUi- 
can  river  immedlatety  above  the  plair.LlTi 
canal,  and  claim  a  right  to  irrigate  iL-'ir 
lands  with  tbe  water  of  said  stream  Kiti 
by  virtue  of  their  riparian  rights  and  ui- 
der  subsequent  approprlationa.  With  the  Ut> 
ter  we  liave  no  concern.  This  suit  is  brou^lt 
to  enjoin  the  defendants  from  diverting  vi- 
ter  necessary  to  the  conduct  and  operab'^j 
of  the  plaintiff's  ditch,  and  claimed  by  tt:-' 
plaldtiff  by  virtue  ot  its  priority.  The  tr;;;! 
court  granted  an  injunction,  and  tb»  detail- 
ants  appeal. 

The  principles  by  which  this  cause  m*:^* 
be  governed  have  been  settled  substautla^y 
in  the  two  prior  cases  of  Oawford  Co.  v. 
Hathaway  (Xeb.)  93  N.  W.  781.  60  L.  R.  A. 
889,  and  Meng  v.  C<^ey  (Neb.)  93  N.  W.  713. 
60  U  R.  A.  910,  in  which  tbe  several  ques- 
tions involved  are  discussed  ezhaustivvly. 
The  defendants,  as  riparian  owners,  have  i 
right  to  make  a  reasonable  use  of  the  stiva::! 
for  tbe  purpose  of  irrigation.  Meng  v.  Cof- 
fey, supra.  And  this  right  is  property,  ent.- 
tied  to  protection  as  such,  the  same  as  pri>;- 
erty  rights  generally,  and  is  within  the  j  ~- 
view  of  the  provisions  of  the  Oonstituii  □ 
prohibiting  taking  of  or  damage  to  private 
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The  Injury  to  the  rights  of  a  riparian  owner 
In  such  cases  may  be  nominal  only,  or  may 
tie  substantial,  depending  In  each  case  upon 
a  number  of  drcumstances.  In  general,  the 
right  is  to  be  measored  primarily  by  the 
amount  of  water  In  the  stream  available  for 
irrigation  or  otber  (voper  nses,  the  number  of 
persons  who  may  so  use  It  the  size,  sltna- 
tion,  and  ctiaracter  of  the  stream,  and  the 
nature  of  the  region.   The  pnrpose  of  the 
common-law  doctrine  on  this  subject  Is  to 
secure  equality  of  use  by  riparian  owners, 
as  near  as  may  be,  to  each,  by  requiring  each 
to  ex^clse  his  rights  reasonably,  and  with 
dne  regard  to  the  rights  of  other  riparian 
ownfers  to  apply  the  water  to  the  same  or 
other  purposes.   Meng  t.  CoIFey,  snpra.  The 
right  of  the  riparian  owner,  therefore.  Is 
ucitber  a  right  to  have  erery  drop  of  the 
water  flowing  past  his  land  on  the  one  hand, 
nor,  on  the  other,  to  abstract  such  quantities 
as  he  may  deem  necessary  and  proper  for 
use  upon  his  own  land,  to  the  injury  of  oth- 
ers who  may  desire  to  use  the  water  also. 
It  Is  simply  a  right  to  be  permitted  to  en- 
Joy,  and  to  make  a  reasonable  use  of,  the 
water,  consistent  with  like  use  by  all  other 
riparian  owners.   In  Crawford  Co.  r.  Hath- 
away, Holcomb,  J.,  suggested,  and  we  en- 
tirely concur,  that  the  extent  of  land  with 
reference  to  which  riparian  righte  may  be 
claimed  cannot  exceed  the  area  acquired  by 
n  single  entry  or  purchase  from  the  govem- 
meiit,  and  he  was  Inclined  to  hold  that  such 
area  should  be  restricted  to  40  acres,  or.  In 
case  of  Irregnlar  tracts,  a  designated  num- 
bered lot  In  the  government  survey.  This  is 
not  to  be  token,  however,  as  meaning  that 
every  riparian  owner  may  claim  the  bencflt 
of  the  stream  for  the  purposes  of  a  tract 
of  that  size  in  every  ease.   It  is  to  be  taken 
as  a  limitation  of  the  reasonable  use  per- 
mitted by  law,  rather  than  as  defining  it 
In  case  the  size  of  the  stream,  the  amount 
of  water  therein,  and  the  number  of  riparian 
owners  who  may  make  use  thereof  are  such 
that  the  Irrigation  of  five  acres,  for  example, 
would  be  an  unreasonable  use,  the  riparian 
ownrar  would  not  be  permitted  to  use  the 
water  to  that  extent  in  derogation  of  the 
rlf^hts  of  other  riparian  owners,  and.  In  con- 
sequence, conld  not  claim  damages  as  against 
an  appropriator  upon  that  basis.  Two  ele- 
meoto  are  to  be  considered— th%  amount  of 
water  in  the  stream,  and  the  extent  of  the 
ripnrlan  land.  Unless  and  until  there  Is 
RuQicient  water  to  permit  use  with  reference 
to  an  entire  tract  acquired  by  the  single  en- 
try or  purchase  from  the  government,  the 
latter  does  not  become  material.   In  conse- 
quence, If  a  reasonable  use  of  the  watw 
coD^tent  with  a  like  use  by  other  riparian 
owners  cannot  be  made  In  a  particular  case, 
the  Injury  to  the  riparian  owner  by  reason 
of  appropriation  of  the  water  by  an  irriga- 
tion enterprise  Is  nominal  only. 


riparian  owner  against  an  upper  appropriator 
and  a  suit  against  the  upper  riparian  own- 
er by  a  lower  appropriator.  In  Crawford 
Co.  V.  Hathamy.  supra.  It  was  held  that  a 
riparian  proprietor  might  recover  damages 
for  injury  to  his  riparian  righto  by  appropria- 
tion under  the  statute  in  the  same  way  and 
subject  to  the  same  rules  as  a  person  whose 
property  Is  affected  injuriously  by  the  con- 
struction of  a  railroad.  In  that  case  a  com- 
parison was  made  between  injury  to  riparian 
righto  by  appropriations  and  Injury  to  abut- 
ttng  property  resulting  from  obstruction  of 
streeto  and  highways  by  the  construction  and 
operatton  of  railways:  It  is  well  settled  that 
the  remedy  of  the  abutting  owner  to  such 
cases  iB  to  sue  at  law  for  his  damages.  The 
same  conclusion  was  reached,  with  respect 
to  injuries  to  abutting  property  resulting  from 
the  obstruction  of  streets  and  highways  by 
poles  and  wires.  In  Bronson  v.  Albion  Tel.  Co. 
(Neb.)  83  N.  W.  201,  60  L.  B.  A.  426.  In  that 
case  it  was  laid  down  as  a  general  rule  that 
"In  case  property  Is  not  taken  directly  by  a 
public  nndertaldng,  bnt  an  owner  suffers 
some  Injnry  In  an  incidental  right  growing 
out  of  his  peculiar  sltaatlon  or  position,  so 
that  ordinary  condemnation  proceedings  and 
payment  of  damages  In  advance  are  not  prac- 
ticable, the  owner  will  be  left  to  his  remedy 
at  law,  and  Is  not  entitled  to  an  Injunction, 
unless  upon  proof  of  tosolvency  or  some  otb- 
er special  circumstance."  This  principle  Is 
clearly  applicable  to  the  instance  under  con- 
sideration. It  follows  that  the  lower  ripa- 
rian owner  cannot  enjoto  an  irrigation  enter- 
prise by  an  upper  appropriator  under  the  stat- 
utes merely  because  his  damsges  for  injury 
to.  his  riparian  righto  have  not  been  paid. 
His  remedy  is  to  sue  at  law  for  such  dam- 
ages. A  different  principle,  however,  comes 
into  play  with  respect  to  suite  by  lower  ap- 
propriators  against  upper  riparian  owners. 
Undoubtedly  the  upper  owner,  who  will  be 
deprived  of  the  right  to  use  water  upon  bis 
riparian  lands  by  reason  of  an  appropriation 
requiring  that  all  the  water  pass  into  the 
ditch  or  canal  of  the  appropriator,  may  main- 
tato  an  action  at  law  to  recover  his  damages. 
But  In  case  he  does  not  see  fit  to  do  so,  and 
diverts  water  for  use  upon  his  riparian  lands 
so  as  to  affect  materially  Uie  lower  appro- 
priator, the  latter  may  bring  a  suit  In  equity 
to  determine  the  righte  of  all  claimants  to 
use  of  the  water,  and  to  quiet  his  title  there- 
to, to  which  the  damages  to  riparian  righte 
may  be  ascertained,  and  due  compensation 
awarded.  Crawford  Co.  v.  Hathaway,  supra, 
was  such  a  case.  Where  it  becomes  necessa- 
ry for  the  lower  appropriator  to  go  toto  eq- 
uity to  protect  his  appropriation  as  against 
riparian  owners  iriiose  damages  have  not 
been  paid.  It  Is  obvious  that  be  ought  not  to 
be  permitted  to  malntoto  his  suit  without  of- 
fering to  do  equity  by  paying  whatever  dam- 
sges hare  accrued  to  riparian  righta  by  rea- 


Digiiized  by 


i 

Google 


vlty,  he  mu6t  do  equity,  and  cannot  put  the 
riparian  ownera  to  the  trouble  and  expense 
of  actions  at  law  for  their  damages.  Nor 
can  It  be  presumed  that  tbe  damages  In  such 
case  are  nominal  only.  The  right  Is  a  well- 
recognized  and  substantial  one,  which  may 
be,  in  particular  cases,  very  valuable.  A. 
plalntlPF  who  Interferes  with  or  takes  away 
this  right  ought  to  be  willing,  when  he  comes 
Into  equity,  to  submit  tbe  nature  and  amount 
of  the  Injury  to  adjudication,  and  to  pay 
such  damages  as  may  be  awarded. 

In  view  of  these  principles,  we  think  the 
decree  must  be  reversed.  It  does  not  pro- 
vide in  any  way  for  proper  compensation  to 
the  defendants  for  damages  to  their  riparian 
Tights,  If  any  they  have  suffered;  nor  is 
there  any  provision  for  ascertainment  thete- 
of.  But,  as  there  must  clearly  be  further  liti- 
gation between  tbe  parties  In  order  to  settle 
the  present  controversy,  we  do  not  tbink  it 
advisable  to  dismiss  tbe  cause.  In  further- 
ance of  Justice,  where  a  decree  is  reversed, 
tWs  court  may  remand  the  cause  with  leave 
to  amend  the  petition  and  bring  in  new  par- 
ties. Instead  of  requiring  the  expense  of  a 
new  suit  Hoagland  v.  Van  Etten,  23  Neb. 
462,  30  N.  W.  755;  Id.,  31  Neb.  292,  297,  47 
N.  W.  920. 

We  tbink  the  cause  should  be  remanded 
with  leave  to  the  plaintiff  to  amend  Its  pe- 
tition and  bring  in  new  parties,  if  so  ad- 
vised, to  the  end  that  its  title  may  be  quieted, 
the  damaftes,  if  any,  to  upper  riparian  own- 
era  by  reason  of  Its  appropriation  determin- 
ed and  awarded,  and  all  matters  in  dispute 
completely  adjudicated  in  the  one  proceed- 
ing; and  we  so  recommend. 

DUFFIE,  a*  and  KIRKPATBICK,  O.. 
concur. 

FBB  OUSIAH.  For  tbe  reasons  stated  In 
tbe  foregoing  opinion,  tbe  Judgment  of  the 
district  court  Is  reversed,  and  the  cause  Is 
remanded  for  further  proceedings,  with  leave 
to  the  plaintiff  to  amend  its  petition,  and  to* 
make  new  parties  defendant,  if  so  advised. 


SOYEBEIGN  CAMP  WOODMEN  OF  THE 
WORLD  V.  HRUBY  et  nx. 
(Snpreme  Comrt  of  Nebraska.   Oct.  7.  1803.) 

APPEAL-REVIEW— FINDINGS  OP  JURY— BEN- 
EFIT INSURANCE— SUICIDE. 

1.  The  finding  of  a  jury  will  be  set  aside  when 
there  is  not  eufflcient  evidence  to  support  it,  as 
where  tbe  clear  weight  of  testimony  is  against 
tbe  verdict,  so  that  it  Is  apparent  that  it  is 
wroiig. 

2.  Frequently  the  necessary  inference  from 
an  undisputed  state  of  facts  Is  so  certain  that 
it  is  ruled  apoa  as  a  question  of  law. 

3.  A  verdict  of  a  jury  whose  finding  is  based 
upon  conjecture,  and  not  on  tbe  evidence,  can- 
not be  permitted  to  stand. 

4.  Record  examined,  and  the  verdict  of  tbe 
jory  held  to  be  nnsupported  by  and  against  the 
evidence. 

(Syllabus  by  the  CourtJ 


Graves,  Judge. 

Action  by  Vaclav  Hruby  and  wife  asalnrt 
the  Sovereign  Camp  Woodmen  of  the  Worii 
Judgment  for  plaintiffs.  Defendant  briagi 
error.  Reversed. 

Brome  &  Burnett,  for  plalntUT  In  cnot: 
Frank  Dolezol  and  0.  O.  McNisb,  for  de- 
fendants in  error. 

HOLCOMB,  J.  An  action  was  begun  la 
the  court  below  by  the  plaintiffs  (defOTdanti 
In  error  here)  for  the  recovery  of  tbe  amount 
named  in  a  beneficiary  certificate  Issued  hj 
the  plaintiff  in  error  corporation  (defaidant 
below)  on  the  life  of  Joseph  Hmby  shortly 
prior  thereto  deceased.  The  benefldatr  cer- 
tificate sued,  u^on  contained  the  foUowln; 
provision:  "If  the  member  holding  this  cer- 
tiScate  should  die  by  his  own  hand  or  act 
whether  sane  or  Insane  this  certificate  sbaS 
be  null  and  void  and  of  no  effect  and  til 
moneys  which  shall  have  been  paid  and  all 
rights  and  benefits  which  may  have  accrccd 
on  account  of  the  certificate  shall  be  abso- 
lutely forfeited  without  notice  or  Bervtce." 
In  the  answer  of  the  defendant  assodation. 
among  other  things,  it  was  alleged  that  tfe 
said  Joseph  Hruby  did  die  by  his  own  band, 
whereby,  by  the  terms  of  said  benefidary 
certificate,  the  same  became  and  was  abso- 
lutely null  and  void,  and  the  plaintiffs  coold 
acquire  no  rights  thereunder.  The  reply  de- 
nied the  affirmative  matter  contained  In  tbe 
answer.  The  cause  was  tried  and  snbmit- 
ted  to  a  jury  on  the  Issue  thus  raised,  whti-b 
returned  a  verdict  for  the  plaintiffs  for  U* 
amount  prayed  for  In  their  petition.  A  mo- 
tion was  filed  asking  for  a  new  trial  on  tbe 
ground  that  the  court  should  have  directed, 
as  requested,  a  verdict  for  the  defendant 
and  because  the  verdict  returned  by  the  Jo- 
ry was  not  supported  or  sustained  by  tbe 
evidence.  The  motion  being  overruled.  Judg- 
ment was  entered  on  the  verdict,  and  tbe 
defendant  prosecutes  error,  relying  principat 
ly  on  the  ruling  of  the  court  on  the  motion 
for  a  new  trial'  on  the  two  different  grounds 
mentioned  to  secure  a  reversal  of  the  Judg- 
ment It  may  here  be  said  that  the  deceased. 
Joseph  Hruby,  came  to  his  death  from  a 
pistol  shot,  the  weapon  being  held  in  bi< 
own  band;  and  tbe  question  for  consideni- 
tion  Is  narrowed  to  the  proposition  solely  ai 
to  whether  his- death  was  accidental,  or  tbe 
result  of  an  Intentional  taking  of  his  life. 
It  Is  earnestly  insisted  on  the  part  of  tbe 
defendant  that,  under  the  erldence.  tin 
court  should  have  directed  a  verdct  in  its 
favor,  and  that  tbe  verdict  returned  to  not 
sustained  by,  and  la  contrary  to,  tbe  evi- 
dence. The  decisive  question  to  be  deter 
mined,  and  the  one  to  which  we  are  dis- 
posed to  confine  and  limit  our  Inquiry  and 
examination  of  tbe  record,  is  with  ref»«nce 
to  tbe  sufficiency  of  the  evidence  to  smtahi 
the  verdict 

Joseph  Hmby  was^  a  man  of  80  jean  of 


farm  In  CnmlDg  county  for  a  number  of 
rears,  until  shortly  prior  to  his  death.  He 
was  anniarrled,  apparently  in  good  health  In 
both  body  and  mind,  and,  with  the  one  racep- 
tlon  which  will  hereafter  be  noted.  It  Is  diffi- 
cult to  glean  from  a  careful  examination  of  the 
record  any  reason  for  the  taking  of  hia  own 
life.    The  beneficiary  named  in  the  certlfi- 
oate  sued  on  was  one  Ma^^  Vlach,  who.  It  ap- 
pears, had  taken  her  own  life  Just  prior  to 
the  death  of  the  Insured.    His  next  of  kin 
were  his  father  and  mother,  who  are  plain- 
tiffs la  this  action.   The  plaintiffs  and  most 
of  the  witnesses  were,  when  classed  as  to 
tbelr    nationality,  Bohemians;    and  some 
points  in  the  testimony,  bavlng  possibly  a 
material  bearing  on  the  issues,  are  left  In 
some  nncertainty — attributable,  no  doubt,  to 
the  witnesses'  inability  to  understand  and 
speak  the  English  language  perfectly.   In  the 
certificate,  and   the   application  for   It,  It 
was  represented  that  Mary  Ylach  was  a 
cousin  of  the  insured.    From  the  testimony 
taken,  it  appears  that  she  was  not  thus 
related,  although  her  mother  and  the  father 
of  Joseph  Hruby,  deceased,  thus  speak  of 
the  relationship  of  tbe  two,  but  they  can 
gtve  no  intelligent  explanation  of  the  kin- 
ship thus  said  to  exist   It  appears  that  the 
families  of  the  Hnibys  and  tbe  Vlachs  were 
intimate  from  tbelr  early  days,  and  It  may 
be  probable  that  their  ancestors  were  In 
some  way  related.  It  appears,  however,  that 
there  was  a  very  warm  attachment  existing 
between  the  deceased  and  Mary  Vlach,  more 
nearly  resembling  that  of  tbe  marriage  en- 
gagement than  of  near  relationship,  although 
It  Is  denied  by  tbe  parents  that  any  such  en- 
gagement existed.    For  some  months  Just 
prior  to  his  death,  Joseph  Hruby  had  found 
employment  In  South  Omaha,  where  he  was 
working.    Mary  Vlach,  it  appears,  was  al- 
most, if  not  quite,  an  InTalld,  and  had  suffer- 
ed two  surgical  operations  for  her  ailment 
A  tblrd  one.  It  seems,  was  regarded  as  nec- 
essary, rather  than  undergo  which  she  took 
her  life.    Joseph  Hruby  was  Informed  by 
telegraph  of  her  death,  but  not  of  the  cause, 
and  Immediately  went  from  South  Omaha 
to  the  home  of  her  parents,  In  Cumlug  coun- 
ty, where  her  remains  lay.    He  arrived  at 
the  home  of  the  parents  about  11  o'clock  In 
the  forenoon,  and  remained  In  the  room 
where  the  body  of  the  deceased  girl  lay  al- 
most coutlnuously  until  time  for  the  after- 
noon meal,  when,  while  he  was  alone  In  the 
room,  a  pistol  shot  was  beard,  and  he  was 
found  immediately  after  In  a  dying  condition, 
with  a  revolver  In  his  band,  one  chamber  of 
which  had  been  emptied.    Mrs.  Vlach.  the 
mother  of  the  deceased  girl,  testifies  that  aft- 
er he  came  he  cried  a  "good  deal,"  and  paced 
ap  and  down  the  room,  and  ttiat  during  the 
afternoon  he  was  walking  back  and  forth 
In  the  room  where  the  body  lay.   The  moth- 
er and  Hruby  remained  In  the  room,  and 
eonvmed  together  more  or  leas  until  she  left 


at  first  under  the  Impression  that  the  girl's 
death  was  from  natural  causes.  When  she 
Informed  him  of  the  true  cause  of  her  daugh- 
ter's death,  and  showed  blm  tbe  self-inflict- 
ed wound  producing  It,  he  was  greatly 
shocked  and  grieved,  and  expressed  much 
surprise  that  she  should  thus  end  her  life. 
Mrs.  Vlach  was  the  last  to  see  him  before 
his  death,  and  tbe  first  person  who  saw  him 
after  the  shot  was  flred  which  terminated 
his  life.  She  had  left  him  but  a  few  min- 
utes before,  for  the  purpose  of  preparing 
his  supper.  She  testlfles:  "Q.  Where  was 
Joseph  Hruby  tbe  last  time  you  saw  him 
alive?  A.  He  was  slttlfig  on  my  bed,  joining 
that  of  my  daughter.  Q.  Was  that  the  same 
room  the  body  of  your  daughter  was  in  ?  A. 
Same  room.  Q.  And  that  was  In  that  bed- 
room In  the  north  end  of  tbe  house?  A. 
Northeast  corner.  Q.  What  was  he  doing 
the  last  time  you  saw  htm?  A.  Last  X 
saw  of  him,  he  was  In  the  kitchen.  He  was 
walking  up  and  down.  I  went  into  the  pan- 
try, and  I  then  volunteered  to  make  the 
supper  for  him.  Well,  I  was  preparing  sup- 
per. I  beard  an  alarm,  and  heard  a  report 
of  some  kind,  and  I  run  into  the  room,  and 
found  Hruby  standing  up  by  the  bed,  and 
reeled  around,  and  fell  face  down  toward  the 
bed,  right  next  to  the  body  of  the  deceased 
girl.  Q.  Did  he  have  anything  In  his  hand? 
A.  He  had  a  revolver.  Q.  In  what  Iiand? 
A.  In  tbe  right  hand.  Q.  Was  he  stand- 
ing up  when  you  went  Into  tbe  room?  A. 
That  Is  before  he  reeled.  He  made  a  turn, 
and  then  fell  down,  and  held  the  revolver 
in  his  right  hand.  Q.  Where  were  you  when 
you  heard  the  revolver  shot?  A.  In  the 
kitchen.  Q.  Who  else  was  In  the  kitchen? 
A.  I  was  In  the  kitchen  alone.  Q.  Where 
was  Mrs.  Joseph  Vlach,  Jr.?  A.  She  was  In 
the  kitchen.  Q.  Where  was  Miss  Barta  ?  A. 
In  tbe  kitchen.  Q.  Who  else  was  there?  A. 
No  one  else.  Q.  Where  was  your  son  Jo- 
s^h  Vlach?  A.  My  son  was  on  the  prem- 
ises. Q.  Well,  whereabouts  on  the  premises? 
A.  Well,  now,  he  was  in  the  yard.  Q.  What 
was  the  next  thing  that  was  done  after  you 
saw  him  fall?  A.  Why,  I  knelt  down,  and 
tried  to  remonstrate  with  him,  why  he  had 
done  the  deed;  and  he  simply  rolled  up  his 
eyes,  and  quite  a  large  amount  of  blood  run 
from  him,  and  he  died  instantly  afterward." 
Another  witness,  a  doctor  who  was  called 
after  the  death  of  Hruby  had  occurred,  found 
him  where  he  lay  after  he  had  fallen  to  tbe 
floor;  tbe  revolver  lying  by  tbe  body,  with 
one  chamber  discharged;  a  bullet  hole  where 
tbe  bullet  bad  entered  the  right  temple,  an 
Inch  and  a  half  above,  and  slightly  forward 
from,  the  lobe  of  the  right  ear;  and  his 
scalp  powder-burned  at  the  point  where  the 
bullet  entered. 

No  other  evidence  Is  in  the  record  more 
directly  lo  the  point  as  to  the  cause  of  death 
than  that  which  we  have  quoted,  nor  is  there 
any  conflict  or  contradiction.  All  of  the 
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reason  Is  disclosed  for  the  Intent' 
of  his  own  life  by  the  deceaBe<l, 
it  seems  there  must  be  one  to 
hla  self-destruction,  If  such  be 
must,  we  think,  be  found  Id  thi* 
attachment  existing  towards  i 
Mary  Vlach,  and  his  grief  and 
cause  of  her  tragic  end.  Tha 
most  intense  affection  existing 
Is  clearly  disclosed  by  the  wh 
more  especially  by  a  letter 
by  him  while  In  South  Omab 
before  her  death,  which  cam 
regarded  In  this  connection 
her  in  the  fondest  and  most  ' 
tells  her  how  he  Is  progret 
work,  and  of  his  plans  and 
future.   He  speaks  of  ha 
number  of  shares  In  a  gold 
that  be  believes  and  asser* 
ble;  what  his  yearly  iu( 
ably  be;  and  asks  if  that 
for  "us  two."   He  asks  I 
formation  to  herself,  uni' 
his  certiUcates  of  stock 
have  It  sent  to  her;  ct 
second  time  to  say  nothii 
but  to  keep  it  betweer 
evident  from  a  perusal 
the  same  rcnsuns  whtcl 
out  the  policy  of  ins 
prompted  the  offer  to 
for  her  beneQt,  what  b 
uable  property,  and  tl 
and  actions  were  wt 
be  might  be  able  t 
tribute  to  the  happlo 
If  they  were  not  affi 
ter  spoken*  of  and 
strongest  possible  e' 
drawn  together  by  ti  i 
that  the  relatlonsbf 
In  name. 

With  a  record  of 
evidence  pointing  i 
lelf-destnictlon,  ai  i 
aiTlroamentB  coni 
buman  nature  as 
has  shown  It  to  ' 
finding  of  the  ja  i 
a  declaration  th\ 
an  accident.  Is  a  I 
any  competent 
which  can  be  ar 

ory  that  It  Is  rr  i 
floctending  Into 

and  speculatioi  i 
record  pointing 
Inference  as  to 

and  can  ther  I 
dedudble  fro] 

ference  that  I 
tbe  result  o 
thus  present 
deUcate  and 
eonrt  to  eoi 


Btrucuon.  naeuier,  oowever,  me  cnuae  oi 
death  la  the  result  of  an  accident  or  of  In- 
tentional  acts,  Is  ao  Inference  which  must 
be  reasonably  deduclble  from  the  evidence, 
and  cannot  rest  upon  mere  conjecture  or 
speculation.  A  verdict  of  a  jury  whose 
finding  Is  based  upon  conjecttire,  and  not  on 
the  evidence,  cannot  be  permitted  to  stand. 
Leisenberx  v.  State.  60  Neb.  628,  M  N.  W. 
& 

It  is  argrued  in  brief  of  defendants  In  er- 
ror, and  suggested  as  a  theory,  that  the 
death  of  the  Insured  may  properly  be  In- 
ferred from  the  evidence  to  be  the  result 
of  an  accident,  as  found  by  the  jury.  It  is 
said  that  he  carried  a  revolver  In  his  hip 
pocket:  that  he  was  tired  from  traveling, 
and,  in  lying  down  to  rest,  found  It  Incon- 
venlent  to  have  It  remain  In  his  pocket;  and 
that.  In  removing  it  by  some  Inexplicable 
means  he  accidentally  discharged  it,  with  fa- 
tal results.  There  Is  an  utter  lack  of  evidence 
that  the  deceased  had  lain  down.  The  evi- 
dence is  conclusive  that  the  only  imprint  on 
the  bed  lu  the  room  where  the  body  of  the 
deceased  girl  lay  was  that  of  a  person  sitting 
on  it.  Otherwise  it  was,  as  expressed  by  the 
witnesses,  "made  up."  The  mother  testi- 
fies that  Hruby  sat  on  the  bed  during  the 
afternoon,  while  talking  with  her.  The  bed 
was  about  three  feet  from  the  Improvised 
bier  where  the  remains  of  the  girl  lay. 
Hruby  was  standing  between  the  two,  and 
near  to  the  body  of  the  girl,  when  he  was 
discovered  by  the  mother,  after  the  shot  was 
tired,  In  a  standing  position,  and  reeling  as 
he  fell  to  the  floor.  When  he  fell  be  lay 
alongside  the  bier,  on  his  back,  with  his 
head  towards  the  feet  of  the  dead  body. 
That  la,  be  must  have  been  standing  near 
the  bead  of  the  bier,  and  fallen  towards  the 
foot  of  It  There  Is  a  total  lack  of  evi- 
dence Indicating  a  removal  of  the  weapon 
from  his  podtet  for  any  ordinary  purpose,  or 
tending  to  warrant  the  Inference  that  he 
was  handling  It  for  other  reasons  than  to 
use  It  as  an  Instrument  of  self-destruction. 
No  drcumstance  can  be  pointed  out  consist- 
ent with  a  use  of  the  weapon  for  some  ex- 
plainable purpose,  from  which  accidental 
shooting  probably  resulted.  To  Indulge  In 
such  an  inference  is  to  engage  In  fanciful 
conjecture  and  spectral  speculation.  The 
basis  of  such  a  conclusion  Is  not  to  be  found 
in  the  evidence,  but  altogether  outside  of  it 
It  Is  to  guess,  to  surmise,  to  conjure,  and  to 
conjecture.  While  the  burden  of  proof  la 
on  the  defendant  to  establish  its  defense  of 
alleged  suicide  by  a  preponderance  of  the 
evidence,  as  Is  required  In  all  civil  actions, 
it  Is  not  requited  to,  by  its  evidence,  demon- 
strate to  a  mathematical  certainty  that  the 
deceased  intentionally  took  his  own  life. 
This  Is  asking  more  than  the  law  demands. 
It  is  quite  true,  as  Is  argued  by  counsel,  that 
tbe  deceased  was  in  good  health,  in  the  prime 
of  life,  dutiful  to  bis  parents,  with  pleasant 
surroundings,  and  bright  prospects  far  the 


lULure.  Tve  uiiiik  iz  ciear,  uowever,  irom  nu 
examination  of  the  record,  that  notwith- 
standing all  these,  there  is  but  one  rational 
explanation  for  the  act  ai^d  that  the  evi- 
dence pointing  to  suicide  overcomes  all  that 
may  properly  be  Inferred  from  these  con- 
ceded facts.  It  Is  within  tbe  range  of  human 
possibilities  that  bis  death  was  accidental, 
but  it  Is  not  at  all  probable;  nor  is  there,  In 
our  judgment  evidence  In  the  record  from 
which  it  may  properly  be  Inferred.  Hruby 
was  at  tbe  time  manifestly  greatly  grteved. 
He  was  suffering  keenly  because  of  tbe  trag- 
ic death  of  one  to  whom  be  was  most  warm- 
ly attached,  and  who  occupied  a  place  In 
his  affections  second  to  none  other.  His  fu- 
ture and  hers  he  regarded  as  being  linked 
together  by  indissoluble  ties.  He  was  ad- 
vised Immediately  of  her  death,  and  weut  at 
once  to  where  ber  remains  lay.  He  was  un- 
der tbe  impression  that  she  had  died  from 
natural  causes  until  some  time  during  the 
afternoon,  when  he  was  informed  by  the 
girl's  mother  as  to  the  cause  of  her  death, 
and  shown  the  self-inflicted  wound  produc- 
ing It  This  could  not  have  been  other  than 
a  great  shock  to  his  already  perturbed  state 
of  mind.  He  was  alone  only  for  a  few  mo- 
ments, while  the  mother  of  the  girl  went  in- 
to an  adjoining  room  to  prepare  the  evening 
meal.  He  carried  a  revolver  In  his  hip  pock- 
et. He  was  in  the  room  wherein  lay  the 
body  of  the  deceased,  Mary  Vlach.  A  pistol 
shot  was  beard,  and  the  mother  of  the  girl 
rushed  to  the  room.  She  found  Hruby  while 
yet  In  a  standing  position  by  the  side  of  the 
dead  body,  reeling  as  If  about  to  fall,  with  a 
smoking  pistol  In  bis  right  hand  and  a  mortal 
wound  In  bis  right  temple.  He  fell  to  the 
floor,  and  was  asked  why  he  did  the  deed, 
but  without  replying  or  uttering  a  word, 
soon  expired.  As  to  the  cause  of  his  death 
under  such  circumstances,  there  can.  In  our 
vlew  of  the  record,  be  but  one  rational  an- 
swer given.  "The  jury- could  not  have  said, 
as  men,  that  the  drcnmstauces  did  not  show 
suicide,  so  as  to  leave  no  reasonable  prob- 
ability to  the  contrary.  Therefore  it  was  not 
permissible  for  them  to  say  it  as  jurors,  and 
have  that  stand  as  a  verity  In  tbe  case.  The 
court  should  have  granted  the  motion  to  di- 
rect the  verdict,  and,  falling  in  that,  should 
have  set  the  verdict  Mlde  and  granted  a  new 
trial."  Agen  v.  Metropolitan  Life  Ins.  Oo. 
(Wis.)  80  N.  W.  1020,  76  Am.  St  Kep.  905. 
"There  was  no  evidence  whatever  to  Indi- 
cate *  *  *  that  his  death  was  accidental. 
The  only  rational,  or.  Indeed,  conceivable,  ex- 
planation Is  that  the  deceased  bad  commit- 
ted suicide.  Any  other  conclusion  would 
outrage  all  reason.  Had  the  jury  found  oth- 
erwise. Its  finding  would  have  been  set  aside 
as  being  against  evidence."  Sovereign  Camp 
of  the  W.  O.  W.  T.  Tbleband  (Kan.)  8B  Pac. 
34S. 

Our  attention  Is  also  called  to  another  al- 
leged error,  relating  to  an  Instruction  given 
by  tbe  court  to  tiie  jury,  which,  in  view  of 


For  the  errors  complained  of  and  dia- 
cnased  herein,  the  Judgment  of  the  trial 
court  ia  reveised.  and  the  cauae  remanded. 


SMITH  at  ah  t.  CLAY  COUNTY. 
(Sapreme  Court  of  Nebraska.    Oct.  7,  1903.) 

COUNTY  COMMIfiSIONERa-POWERa 
1.  MitcheU  t.  Clay  Couuty  (No.  12,664,  de- 
cided Sept.  17,  1903)  96  N.  W.  673,  followed. 

Commissions'  Opinion.  Department  Na 
2.  Error  to  District  Gonrt,  Gla^  County; 
Stnbbs,  Jodse. 

"Not  to  be  officially  reported." 

Action  by  the  county  of  Clay  against  Wil- 
liam B.  Smith  and  others.  Judgment  for 
plaintiff,  and  d^endants  bring  error.  Ba- 
versed. 

S.  W.  Christy  and  Thomas  H.  Matters,  for 
plaintifrs  in  ema.  Ambrose  O.  Epperson, 
for  defendant  In  error. 

POUND,  O.  This  case  was  submitted  with 
Mitchell  T.  Clay  County  (No.  12.664.  decided 
Sept  17.  1903)  96  N.  W.  673,  and  turns  upon 
substantially  the  same  questions.  For  the 
reasons  stated  in  the  latter  case,  we  recom- 
mend that  the  Judgment  tw  reversed,  and 
the  cause  remanded. 

BARNES  and  OLDHAM.  GO.,  concur  in 
recommending  Judgment  of  rerersal. 

PER  CURIAM.  The  conclusions  reached 
by  the  Commissioners  are  approved,  and,  It 
appearing  that  the  adoption  of  the  recom- 
mendations made  will  result  in  a  right  deci- 
sion of  the  cause,  It  Is  ordered  that  the  Judg- 
ment of  the  district  court  be  reTersed,  and 
the  cause  remanded  for  further  proceedings 
according  to  law,  In  accordance  with  the  de- 
cision in  Mitchell  Clay  County  (No.  12,- 
604),  supra. 


BANK  OF  SALEM  r.  SHRIMPTON  et  a]. 
(Supreme  Court  of  Nebraska.    Oct.  7,  1903.) 
BANKS-ACTION  BT  DEPOSITOR— EVIDENCE. 
1.  Eridence  examined,  and  held  insufficient 
to  sustain  the  Judgment  of  the  district  court 

Commissioners'  Opinion.  Department  No. 
2.  Error  to  District  Court,  Richardson 
Ooniity:  StuU.  Judge. 

*'Not  to  be  officially  reported." 

Action  by  Jesse  T.  Shrlmpton  and  others 
against  the  Bank  of  Salem.  Judgment  for 
plaintiffs,  and  defendant  brings  error.  Re- 
versed. 

S.  P.  Davidson  and  Isbam  Reavls,  for  plain- 
tiff in  error.   C.  GlUeq^le  and  F.  Martin,  for 

ALBERT,  0.  In  April.  3S9T.  Gporge 
&hrmipton,  6«.,/wfl«  the  owner  of  a  flour  mUU 


Son.   They  were  largely  indebted,  at 
time;  one  of  their  creditors  belns  the  Baak 
of  Salem,  the  defendant  In  this  case.  Tb? 
were  unable  to  carry  «i  the  butfneas  loBc*r 
by  their  own  means,  and  entertd  Into  c 
arrangement  with  one  Silas  P.  Gist,  who  it 
that  time,  and  at  the  dates  of  tlie  snbseqDEit 
transactions  hereinafter  mentioned,  -km  pn» 
Ident  of  the  defendant  bank,  wberebj  he  per 
sonally  undertook  to  fundsb  funds  to  opeoR 
the  mill.  It  was  a  part  of  this  arrangemnt 
that  the  finances  of  the  mill  shonld  be  abn- 
lutely  under  the  control  of  Gist.    In  pam- 
ance  of  this  arrangement.  Olst  opened  an  le- 
count  with  the  defendant  bank,  separate  tnm 
his  private  account,  which  vras  designated  <= 
the  books  of  the  bank  as  the  **S.  P.  Gia 
Mill  Account,"  upon  which  were  credited  ^ 
advances  made  by  him  to  the  firm,  and  tie 
money  derived  from  the  operation  of  tfcr 
milt   The   checks   of  Shrlmpton    A  S«. 
though  drawn  In  their  own  name  and  oa  Of 
defendant  bank,  were  charged  against  ttt 
mill  account  The  foreg^ng  arrangemea: 
continued  until  Febmair  14,  1809.  at  wli  rii 
date  the  mill  account  was  overdrawn  to  tiK 
amount  of  about  91,100.   On  that  date  a  new 
arrangement  was  made,  whereby  the  mCl 
stock  on  hand,  and  certain  personal  pnpenr 
kept  and  used  In  conoectlon  with  tbe  open- 
tton  of  the  mill.  Including  book  accounta 
were  conveyed  and  transferred  to  Gist;  tbr 
pecuniary  consideration  beli^  the  assnmptfoo 
of  certain  debts  of  the  Arm  to  tbe  defmdim 
bank,  and  the  release  ot  certain  IndebtednM 
due  from  the  firm  to  Glat  A  mose  apetik 
statement  as  to  the  money  conridentlaB  li 
not  necMsary  to  a  detddmi  in  Ibis  case.  A> 
a  part  of  the  same  transaction,  61st  entend 
Into  a  contract  In  writing  with  Jesse  T. 
Shrlmpton  and  Frank  W.  Shrlmpton.  aiw 
sons  of  the  senior  member  of  the  fina 
whereby  he  agreed  to  sdl  and  convey  tiw 
mill  to  them  for  the  sum  of  $15,424,  upas 
the  following  terms  and  conditions:  **H«*- 
ever,  upon  the  following  terms  and  condi- 
tions, to  wit:   The  said  second  parties  an  to 
act  and  hereby  agree  so  to  act  as  tlie  aprau 
of  the  said  first  party  in  the  operation  of 
mill  and  In  dlspodng  of  Its  prodncta.  and 
so  acting  will  be  known  and  Myled  as  Geo^ 
Shrlmpton's  Sons,  Agents,  In  order  that  tbr 
name  by  which  the  product  of  said  mlD  h 
now  known  shall  be  maintained.   The  aid 
first  party  Is  to  have  general  sopenlsica 
over  said  mill  In  the  buying  of  grain,  catdc 
etc..  and  In  the  disposition  of  its  said  prod- 
ucts, and  is  to  furnish  and  hereby  agrees  n 
fnmlsh  all  the  necessary  working  capital  n 
employ  said  mill  at  Its  maximum  capadtj. 
and  to  receive  as  Interest  therefor  six  pff 
cent,  per  annum,  which  said  second  partin 
hereby  agree  to  pay.   The  insurance,  wUA 
BhhW  be  in  th&  sum  of  |10,00Q>,  shall  be  Ig4( 
up      snid  second  parties  so  long  as  thtr 
c;Tipy  jw\ir\  miU  property  under  ttats  contiart 
and  aald  buolatiCB  slislL  be  poJd  ogt  •(  Ht 


virtue  of  this  contract,  the  said  taxes  to  be 
paid  out  of  the  general  proceeds  of  said  jffop- 
erty.    The  .Interest  on  money  advanced  by 
said  first  party  and  the  said  money  so  ad- 
-vanced  shall  be  paid  by  said  second  parties 
out  of  the  proceeds  of  said  mill,  as  welt  as 
tiie  interest  therefor  at  Ave  per  cent  per  an- 
num on  the  said  principal  sam  of  $16,424, 
"wblcli  shall  be  paid  out  of  the  proceeds  of 
said  mill  by  said  second  parties.  The  said 
second  parties  to  be  allowed  a  reasonable 
amount  for  their  living  expenses  and  for  the 
livlns   expenses  of  their  employes  and  ad- 
-v-isers,  to  wit:   George  Shrlmpton,  Sr.,  and 
George  Shrlmpton,  Jr.,  out  of  the  proceeds 
of  Bald  mill,  and  all  money  remaining  after 
t-be  payment  of  all  of  the  above  shall  be  ap- 
plied on  the  said  principal  debt  of  $15,424. 
I±   is  hereby  further  agreed  that  $5,400  of 
Uie  said  principal  debt  Is  to  be  paid  on  or 
before  four  years  from  the  date  of  the  sign- 
ins  &nd  executing  of  this  contract  and  that 
upon   the  payment  of  the  said  $5,400  tliOD 
and  In  that  event  the  said  parties  of  the  sec- 
ond part  are  to  be  allowed  to  retain  fifty  i>er 
cent,  of  the  net  profits  of  the  said  mill  after 
tlie  payments  as  above  set  forth,  the  remain- 
ing fifty  per  cent  of  the  profits  to  he  applied 
on  tbe  said  principal  debt  then  remaining. 
'When  the  said  principal  debt  has  been  re- 
duced to  the  sum  of  $6,000  then  and  in  that 
«vent  the  said  first  party  agrees  to  and  does 
iiere  bind  himself,  his  be  Irs,  executors,  ad- 
ministrators and  assigns  to  deed  said  above- 
described  property  to  said  second  parties, 
and  to  convey  all  his  right,  title  and  Interest 
In  and  to  said  property  to  said  second  par- 
ties and  to  take  as  security  for  the  same  a 
first  mor^;age  for  the  said  sum  of  $6,000 
which  said  second  parties  agree  to  execute. 
To  all  of  the  provisions  of  the  above  contract 
■we  mutually  agree.    In  witness  whereof  we 
tiave  hereunto  set  our  hands  this  14th  day 
of  February,  1899."   Afterward  Frank  \V. 
Shrlmpton,  with  the  assent  of  all  the  parties 
In  interest,  assigned  his  rights  under  the  con- 
tract to  his  brother  Benjamin  F.   This  as- 
signment has  no  bearing  on  the  question  in- 
volved In  this  case,  and  is  only  mentioned 
to  show  that  Benjamin  F.  Shrlmpton  is  one 
of  the  parties  In  interest  in  this  case. 

In  pursuance  of  the  new  arrangement 
Jesse  T.  and  Frank  W.  went  into  possession 
of  the  mlU,  and  the  stock  on  hand  and  other 
personal  property,  including  the  book  ac- 
counts, which. had  been  transferred  to  Gist 
tiy  George  Slirimpton  &  Son,  were  turned 
over  to  them.  They  operated  the  mill  un- 
der the  new  arrangement  until  the  assign- 
ment hereinbefore  mentioned  of  the  Interest 
of  Frank  W.  to  Ills  brother  Benjamin  F. 
From  that  time  the  latter  and  Jesse  T.,  whom 
we  shall  hereafter  call  the  plaintiffs,  operated 
it  under  the  same  arrangement,  and  under 
the  flrm  name  of  George  Shrlmpton'a  Sons, 


ant  bank.  The  money  deposited  by  the 
plaintiffs  was  credited  to  ttie  mill  account, 
and  tbe  checkp  drawn  by  them  were  enter- 
ed as  charges  against  it  The  overdraft 
hereinbefore  mentioned,  although  it  varied  in 
amount  from  time  to  time,  was  carried  for- 
ward on  such  account  during  the  whole  of 
the  time  the  plaintiffs  operated  the  mill. 
On  tbe  30th  day  of  October,  1899,  the  over- 
draft, according  to  the  books  of  the  bank, 
had  been  reduced  to  about  $124.  On  the 
date  last  mentioned,  and  when  the  mill  ac- 
count was  thus  overdrawn,  the  plaintiffs 
drew  a  check  on  the  defendant  bank  for 
a  certain  amount,  which  was  presented  for 
payment,  and  payment  refused.  Tliereupon 
they  brought  this  action  to  recover  of  the 
defendant  for  money  had  and  received.  Ihe 
following  December,  Gist  ousted  the  plaio- 
tiCFs  from  the  mill,  and  took  possession  of 
It  and  of  the  stock  and  other  personal  prop- 
erty. Thereupon  the  plaintiffs  brought  an 
action  against  him  personally  for  damages 
for  breach  of  the  contract  of  sale  between 
him  and  them.  The  two  cases  were  con- 
solidated and  submitted  to  the  court  on  the 
same  evidence.  In  tbe  case  against  Gist, 
the  court  found  for  the  defendant,  and 
rendered  what  purports  to  be  a  Judgment 
thereon  In  his  favor  on  tbe  27th  day  of 
Noveml>er,  1001.  In  the  case  against  the 
bank,  the  court  found  for  the  plaintiffs, 
and  rendered  Judgment  accordingly  on  the 
11th  day  of  June,  1802.  The  Judgment  in 
the  case  against  Gist  Is  not  up  for  review. 
The  Judgment  against  the  bank  is  assailed 
by  a  petition  in  error. 

The  theory  of  the  plaintiffs  is  that  they 
have  nothing  to  do  with  tbe  mill  account, 
nor  the  overdraft  thereon,  and  that  the  de- 
fendant is  liable  to  them  for  the  amount 
of  their  deposits,  less  the  amount  drawn  out 
by  themselves.  The  judgment  of  the  dis- 
trict court  Is  based  on  that  theory,  but  we 
are  unable  to  find  sufficient  evidence  to  sus- 
tain it  It  is  conclusively  established  that, 
when  the  plaintiffs  entered  into  their  con- 
tract with  Gist  It  was  mutually  understood 
that  the  business  of  operating  tbe  mill  should 
be  conducted  just  as  it  had  been  previous 
to  that  time  by  George  Shrlmpton  &  Son 
under  the  arrangement  with  Gist  We  have 
seen  that,  under  that  arrangement  Gist  had 
absolute  control  of  the  finances  of  the  mill; 
that  the  Income  from  the  milt  was  deposited 
and  credited  to  the  mill  account;  that  such 
account  was  lu  fact  a  private  account  of 
Gist's,  and  the  firm  of  George  Shrlmpton 
&  Son  had  no  control  of  It  whatever,  ex- 
cept that  they  were  permitted  to  draw  on 
it  The  written  contract  Itself  shows  that 
Gist  was  to  retain  control  of  the  finances 
of  the  mill.  Besides,  the  plaintiffs  acted 
upon  the  understanding  that  the  former 
methods  should  continue.  Tbe  customers' 


pasBDooK  mmisnea  tnem  oy  ine  oaoK  was 
a  mere  continuation  of  the  mill  account, 
which  Btood  charged  with  the  overdraft  of 
some  $1,100  hereinbefore  mentioned.  This 
book,  showing  such  overdraft,  was  regularly 
balanced  every  month,  and  as  regularly  re- 
turned to  the  plalntiffB.  Interest  was  char- 
ged on  the  overdraft,  and,  while  there  is 
evidence  that  on  one  occasion  they  objected 
to  the  rate  of  interest,  they  never  objected 
to  the  overdraft  itself  until  after  the  con- 
troversy whldi  culminated  in  tUa  litlgatioa 
arose.  Moreover,  some  of  the  accounts  aa- 
slgned  by  Shrlmpton  &  Son  to  Gist  were  col- 
lected by  the  plaintiffs,  and  when  deposited 
were  credited  on  the  same  account  and  same 
book  aa  the  other  deposlte  made  by  the 
plaintlfb.  The  evidence  Is  too  voluminous 
to  set  out  at  length.  But,  taken  In  its  en- 
tirety, we  are  satisfied  that  the  only  reason- 
able infereuce  to  be  drawn  from  It  Is  that 
tbe  plaintiffs,  In  making  deposits  with  ttae 
defendant  bank,  never  intended  to  open  an 
account  In  their  own  right  but  Intended  and 
understood  that  such  deposits  should  be 
credited  to  the  mill  account,  which,  as  we 
have  seen,  was  a  private  account  of  Gist's, 
and  under  his  control,  and  which  was  over^ 
drawn  when  this  action  was  commenced. 

It  follows  that  the  Judgment  of  tbe  dis- 
trict court  Is  wrong,  and  we  recommend 
that  It  be  reversed,  and  the  caose  remanded 
for  further  proceedings  according  to  law. 

BARNES  and  OLANVILLB.  Ca,  concur. 

PEIR  OURIAM.  The  conclusions  reached 
by  tbe  Commissioners  are  approved,  and, 
it  appearing  that  the  adoption  of  tbe  recom- 
mendations made  will  result  In  a  right  de- 
cision of  the  cause,  it  Is  ordered  that  the 
Judgment  of  the  district  court  be  reversed, 
and  the  cause  remanded  toe  furthor  proceed- 
ings according  to  law. 


SHARP  T.  CALL  et  al. 

(Sivreine  Cooit  of  Nebraska.   Oct  7,  1003.) 

For  former  opinion,  see  90  N.  W.  765,  05 
N.  W.  16. 

SEDGWICK,  J.  (dissenting).  Upon  fui^ 
titer  examination,  I  feel  that  I  ought  to  say 
that  I  have  never  been  satisfied  with  the  de- 
cision of  this  case,  and  think  that  the  plain- 
tiff ought  to  be  allowed  to  recover.  That 
be  has  acted  in  good  faith  throughout  the 
various  phases  of  the  transactions  which  led 
np  to  this  litigation,  and  has  at  all  times 
taken  such  action  as  an  honorable  and  In- 
telligent business  man  would  ordinarily  be 
expected  to  take,  I  believe  is  unquestioned. 
I  do  not  believe  that  there  Is  any  principle 
of  law  that  requires  us,  under  the  facts  as 
disclosed  by  this  record,  to  Imply  such  wrong- 
doing on  his  part  as  to  prevent  bis  recovery. 


I  snouia  nave  reviewea  rneae  race  a  i 
dissenting  opinion  at  the  conclusion  ts$-: 
the  former  bearing,  but  this  would  hart  is 
volved  the  expenditure  of  considerable  niA 
^without  any  apparent  beneficial  practical  re- 
sults, and  as  the  case  has  now  been  tra^ 
considered,  and  a  majority  of  tbe  court 
satisfied  that  the  result  would  be  the  se- 
If  the  case  were  heard  again,  another  hears: 
does  not  se&n  to  be  advisable,  but  I  t .: 
It  is  my  du^  to  the  parties  interested  c 
make  Oils  t«l^  statement 


HcHALB  «t  al.  V.  METZ  et  aL 
(Supreme  Court  of  Nebraska.    Oct.  7,  190S.I 

DEFAULT  JUDOHEHT— RELnr  IN  BQUnT-Pt 
TITION. 

1.  A  court  of  equity  will  not  grant 
against  a  judgment  taken  by  default  wbm  :t' 
applicant,  sliown  to  have  t>een  daly  served  w.£l 
aummoas,  failed  to  avail  himself  of  an  op^'^ 
tonity  to  defend;  surh  failure  not  being  tbr;  n- 
BUlt  of  fraud,  accident,  or  mistake,  nniiii-  i 
with  laches  on  bia  part. 

2.  Petition  examined,  and  ieU  iiisnfBcieiil  u 
state  a  cause  of  action. 

(Syllabus  by  the  Court) 

Commissioners'  Opinion.  Department  Nc 
8.  Appeal  from  District  Court,  Holt  Ool:^ 
ty;  Boyd,  Judge. 

Suit  by  Matt  McHale,  Jr.,   and  otiten. 
against  Charles  H.  Metz  and  others.  Judt- 
mcnt  for  plaintiffs,  and  defendants  uppei 
Reversed. 

R.  R.  Dickson,  for  appellants.   John  D. 
Pope  and  B.  H.  Benedict  for  appellees. 

KIRKPATRICK.    0.     This    was  a  saH 
brought  to  enjoin  a  sale  of  laud  on  execntioi 
Issued  out  of  the  district  court  of  Holt  comi- 
ty on  a  Judgment  duly  transcrlpted  from 
Sallue  county.   Tbe  petition  was  filed  in  tbe 
district  court  of  Holt  county,  praying  ao  In- 
junction against  the  sheriff  and  the  Jndgnmt  I 
creditors.   To  this  petition  a  demurrer  wa»  | 
Interposed  by  appellants,  which  was  by  t> 
court  overruled.     Appellants  declining  to 
plead  further,  judgment  was  entered  In  ac- 
cordance with  the  prayer  of  the  petition.  To  , 
reverse  this  Judgment  the  cause  Is  broi^bt  I 
to  this  court  upon  appeal,  and  tbe  only  que*- 
tlon  presented  is  as  to  the  snffldency  of  tbe 
petition. 

The  petition  alleged.  In  substance,  that  te 
July,  1808,  Matt  McHale  and  Matt  McHaie. 
Jr.,  who  were  at  the  time  residing  in  Seirart 
county,  purchased  of  the  J.  I.  Cise  Thresb- 
Ing  Machine  Company  of  Lincoln  a  steiB 
engine  and  boiler,  to  be  used  in  the  op«3- 
tlon  of  a  threshing  machine,  at  an  agr^l 
price  of  $000,  due  In  three  payments,  of 
each,  evidenced  by  promissory  notes  In  tbit 
amount  The  appellant  Charles  H.  Metz  r^ 
Bided  In  Saline  county,  and  was  the  agrat  ol 
the  threshing  machine  company  who  made 
the  sale  of  the  machines  to  the  McHales.  It 
was  alleged  that  the  notM  for  the  purrhaw 
price  of  tbe  machlaea  were  made  payable  ts 


inA  were  secured  by  a  mortgage  on  tbe  ma- 
chines; that  the  notes,  after  being  executed, 
rcre  guarantied  by  appellant  Charles  H. 
tfetz;  that,  to  Induce  appellees  to  purchase 
he  machine,  It  was  warranted  to  be  a  flrst- 
:las8  engine  and  boiler,  and  that  It  wonld  do 
{ood  work,  and  was  fit  for  the  pnrpose  In- 
ended;  that  the  machine  was  In  fact  wholly 
rorthlesa  and  of  no  Talne  whatever,  and 
ronNl  not  do  the  work  as  represented,  all 
if  which.  It  was  alleged,  was  well  known 
o  the  threshing  machine  company  and  to 
tffets;  that  appellants  were  notified  of  the 
mrtbless  character  of  the  machine,  and 
rere  notified  to  come  and  take  It  away;  that 
iletz  did  come  and  get  the  machine,  and 
old  It;  ftMt  thereafter  the  threshing  ma- 
chine company  instituted  an  action  In  tbe 
tounty  court  of  Saline  county  against  Charles 
1.  Met5^  who  resided  In  that  county,  and 
igalnst  the  McHales,  who  resided  in  Seward 
lonnty;  that  Mets  entered  bis  voluntary  ap- 
learance  In  the  action,  and  a  summons  was 
ssued  for  the  McHales,  directed  to  the  sber- 
Bf  of  Sewopd  county,  which  was  served  per- 
•nally;  that  tbe  McHales  made  no  appear- 
ince  in  the  action,  and  Judgment  was  enter- 
■d  against  tbem  by  default;  that  snbsequent- 
r  tbe  threshing  machine  company  assigned 
ts  Judgment  to  Charles  H.  Metz.  A  tran- 
icrlpt  of  the  Judgment  was  thereupon  filed 
n  Holt  eonnty,  an  execution  Issued,  and 
evy  made,  to  enjoin  which  Is  the  purpose 
if  this  action.  It  Is  alleged  that  tbe  Judg- 
nent  was  obtained  upon  the  perjured  testl- 
nony  of  Metz,  and  other  matters  are  alleged 
vhlch  need  not  be  noted. 

It  Is  disclosed  by  the  petition  that  per- 
lonal  service  ot  summona  was  had  upon  both 
be  McHales,  and  that  th^  made  no  appear- 
tnce  In  the  cause,  and  no  excuse  or  explana- 
lon  Is  made  of  their  neglect  to  appear  and 
uake  a  defense.  The  petition  sets  up  mat- 
ers sufficient  to  constitute  a  defense  to  the 
iction  at  law,  If  such  matters  had  been  prop- 
Tly  presented  to  the  court.  Tbe  McHales 
rholly  failed  and  neglected  to  appear  or 
□ake  any  defense  whatever,  and.  In  our 
ipinlon,  this  failure  on  tbelr  part  Is  fatal 
•  their  right  of  recovery  herein.  In  Gle- 
nnd  V.  Hamilton  Loan  &  Trust  Company, 
Neb.  13,  75  N.  W.  239.  this  court  said: 
'It  Is  an  Inflexible  rule  that  a  party  seeking 
ellef  In  a  conrt  of  equity  from  a  Judgment 
aken  against  him  by  default  must  exhibit  a 
lefense  to  the  action,  and  must  also  show  that 
iocb  Judgment  Is  the  result  of  fraud,  acd- 
lent,  or  mistake,  unmixed  with  fault  or 
legligence  on  bis  part.  A  Judgment  will  not 
le  set  aside  on  tbe  application  of  a  party 
vho  has  by  his  own  laches  failed  to  avail 
ilmself  of  an  opportunity  to  defend.  This 
ulutary  rule  Teste  in  principle  and  authority, 
ind  Its  rigid  enforcement  is  necessary  for 
he  repose  of  society,  by  preventing  litigation 
"rom  becoming  Interminable."  Los^  T. 
Veldlg  (Neb.)  71  N.  W.  1067. 


to  state  facts  entitling  the  petitioners  to 
any  relief,  and  tbe  demurrer  should  have 
been  sustained.  It  Is  therefore  recommend- 
ed that  the  Judgment  be  reversed,  and  the 
cause  remanded  for  further  proceedings. 

DtJFFIB  and  POUND,  00.,  concnr. 

PER  CTTRTAM.  For  tbe  reasons  stated  In 
tbe  foregoing  opinion,  the  Judgment  of  the 
district  court  Is  reversed,  and  the  cause  re- 
manded for  further  proceedings. 


TANNTHILL  v.  PBPPERL. 
(Supreme  Court  of  Nebraska.   Oct.  7,  1808.) 
DBBD— WHEN  A  HORTOAG»-BVXDBNCB. 

1.  Where  a  deed  absolute  In  form  Is  given  to 
aecnre  payment  of  an  indebtedness  existing  be- 
tween toe  grantor  and  grantee  therein,  and  the 
relatioo  of  debtor  and  creditor  continues  after 
the  execution  of  the  conveyance,  the  deed 
should  be  treated  as  a  mortgage. 

2.  Evidence  examined,  and  htld  saffldcat  to 
sustain  the  jadgment  of  the  trial  cenrt. 

(SrllabnB  1^  tbe  Conrt.) 

Commissioners*  Opinion^   Departmoit  No. 
1.  Appeal  from  District  Court,  Pavniee  Coun- 
ty; Letton,  Judge. 
Action  by  Samuel  A.  TannyhlU  against 
I  Louis  Pepperl.  Judgment  for  plaintiff.  De> 
Cendant  appeals.  Affirmed. 

Lindsay  it  Baper,  for  a^ieUant  Story 
&  Story,  Henry  Matters,  and  Joseph  Wnn- 
bnrg,  tor  appellee. 

OLDHAH,  a  The  plalntUE  In  this  cause 
of  action,  Samuel  A.  TannyhlU.  held  poe- 
sesslon  of  a  valuable  tract  of  land  In  Pawnee 
county.  Neb.,  under  a  contract  of  purchase. 
The  contract  provided  for  paymento  In  in- 
stallments, and  that,  when  all  Installmento 
were  i»ald,  a  warranty  deed  should  be  ex- 
ecuted to  the  holder  or  bis  assignees  by  the 
owner  of  the  land.  It  ni^tears  that  In  mak- 
ing different  payments  on  this  contract,  plain- 
tiff bad  become  indebted  to  numerous  cred- 
I  itors  who  bad  either  loaned  him  money  or 
signed  his  notes  as  surety,  and  that  to  secure 
one  of  these  creditors  he  had  aralgned  his 
contract  for  the  purchase  of  the  land;  that 
he  applied  to  the  agent  of  a  loan  company 
tin-  a  loan  of  mon^  on  the  lands  sufficient 
to  pay  the  balance  due  on  the  contract  and 
a  portion  of  bis  general  Indebtedness;  that 
be  was  Informed  that  such  loan  conld  be 
procured  as  soon  as  title  to  the  land  was 
perfected;  that  tbe  defendant  In  this  cause 
of  action,  Louis  Pepperl,  was  one  of  tbe 
creditors,  to  whom  be  was  indebted  In  the 
sum  of  about  91,100  for  money  loaned  and 
notes  secured;  that  the  plaintiff  thereupon 
proposed  to  defendant  that,  If  the  defendant 
would  advance  sufficient  money  to  pay  the 
otho?  Indebtedness  of  plaintiff,  be  wonld  re- 
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d^endant,  and  that  they  would  procure  a 
loan  on  the  landa  sufflcieut  to  pay  the  balance 
due  on  the  contract  and  the  indebtedness 
of  plaintiff  to  the  other  creditors,  and  that 
the  deed  should  be  made  to  defendant,  who 
CQuld  immediately  take  possession  of  the 
lands,  collect  the  rents  thereon,  and  con- 
trol the  same  until  the  full  amount  of  plain- 
tiCTs  iDdebtedoesB  was  discharged;  that  in 
furtherance  of  this  understanding  and  agree- 
ment the  defendant  advanced  sufficient  mon- 
ey to  pay  plaintiff's  outstandlDg  indebted- 
ness, and  plaintiff  assigned  the  contract  to 
defendant,  who  paid  the  balance  diie  there- 
on, and  received  a  deed  to  the  premises;  that 
a  loan  In  defendant's  name  was  negotiated 
on  the  premises  for  the  sum  of  $2,400  and 
from  the  proceeds  of  this  loan  the  defend- 
ant paid  the  balance  of  the  purchase  price 
of  the  premises  and  the  outstanding  indebt- 
edness of  plaintiff  to  other  creditors  than 
himself,  and  took  the  deed  to  the  premises 
in  his  own  name,  and  entered  into  posses- 
sion of  them,  and  continued  in  the  posses- 
sion for  two  years,  making  improvements 
on  the  premises,  paying  the  interest  and  a 
portion  of  the  principal  upon  the  loan  as 
the  same  matured.  Plalnticr  subsequently 
Instituted  this  cause  of  action  for  the  pui^ 
pose  of  having  an  accounting  with  the  de- 
fendant for  the  amount  due  him,  and  to 
have  defendant's  deed  declared  a  mortgage, 
and  the  title  quieted  In  plaintiff  on  payment 
of  the  balance  due  defendant'  Defendant 
contended  that  the  assignment  of  the  land 
contract  by  plaintiff  to  him  was  an  absolute 
sale  in  consideration  of  defendanf s  assum- 
ing and  paying  plaintiff's  Indebtedness.  On 
iBsaes  thus  joined  the  trial  court  found  for 
plaintiff,  treated  the  assignment  of  the  con- 
tract and  the  deed  received  thereimder  as 
a  mortgage  to  secure  plaintiffs  indebtedness 
to  defendant,  credited  defendant  with  all 
money  advanced  under  his  agreement  with 
plaintiff  and  with  the  value  of  all  Improve- 
ments made  on  the  premises  during  his  oc- 
cupancy, charged  him  with  the  reasonable 
valuo  of  the  rents  and  profits  of  the  premises, 
and  found  that  there  was  due  him  from  the 
plaintiff  |3,739.67,  apd  decreed  that,  unless 
the  plaintiff  should  pay  said  sum  within  90 
days,  the  premises  might  be  sold  as  on  exe- 
cution to  satisfy  the  judgment,  and  that, 
if  the  amount  should  be  paid  within  the 
time  fixed,  the  defendant  should  convey  the 
premises  to  plaintiff  subject  to  the  mortgage 
thereon. 

It  will  be  observed  from  the  above  state- 
ment that  the  question  at  issue  In  this  case 
depends  largely  on  a  finding  of  fact  as  to 
tbe  agreement  and  understanding  existing 
between  plaintiff  and  defendant  at  the  time 
plaintiff  assigned  the  land  contract  to  de- 
fendant on  which  tbe  deed  to  the  premises 
was  procured.  There  were  two  witnesses 
to  tbe  conversation  that  took  place  between 
plaintiff  and  defendant  which  led  up  to  tbe 


witnesses  was  interested  in  barliig  tbe  tiSt 
perfected  that  they  might  procure  a  tou 
upon  tbe  land.  Each  of  them  stated  t^: 
the  agreement  was  as  contended  for 
plaintiff;  that  plaintiff  suggested  that  d^ 
fendant  might  have  the  deed  made  In  lii 
own  name,  and  that  he  mlgbt  take  possts- 
sion  of  the  land,  and  bold  It  until  the  enti» 
Indebtedness  was  paid.  While  we  nnte- 
stand  that,  in  order  to  show  that  a  iee6 
absolute  In  form  was  intended  as  a  mortgaet. 
the  proof  must  be  clear,  convincing,  aitd 
consistent  with  the  known  facts;  yet  t* 
think  in  tbe  case  at  bar  tbe  findings  of  ti>t 
trial  judge  on  this  question  are  fully  w- 
ranted  by  the  testimony  required  by  tti± 
rale.  Where  the  consideration  for  a  deed 
absolute  In  form  Is  shown  to  have  been  tint 
security  of  an  indebtedness  existing  betna 
the  grantor  and  grantee,  and  where,  after 
the  execution  of  tbe  instrument,  the  rela- 
tion of  debtor  and  creditor  still  exlats,  edc& 
conveyances  are  universally  held,  mortgages, 
rather  than  deeds  absolute.  In  the  instani 
case  the  proof  shows  that  after  the  asiga- 
ment  of  the  contract  and  tbe  delivery  of  Ox 
deed  the  defendant  retained  the  notes  whkh 
be  bad  paid  for  plaintiff,  and  did  not  retnn 
them  canceled  and  satisfied.  While  he  saji 
that  he  did  this  merely  through  InadverteDce. 
yet  we  think  this  fact  In  connection  witli 
tbe  overwhelming  weight  of  the  evidenee 
as  to  the  nnderstanding  between  the  partiea 
at  tbe  time  the  assignment  waa  made,  b 
fully  sufficient  to  aastaln  tbe  Jodgmoit  of 
the  trial  court 

It  is  therefore  recommended  that  the  Jodc- 
ment  of  tbe  district  court  be  affirmed. 

AMES  and  HASTINGS,  GG.,  concar. 

PER  CURIAM.  For  the  reasons  stated  in 
the  foregoing  opinion,  tbe  judgment  of  tbe 
district  court  is  affirmed. 


MIZNER  V.  SCHOOL  DIST.  NO.  11  OF 
SHERMAN  COUNTY  et  al. 

(Baprame  Court  of  Nebraska.   Oct.  7,  1903.) 
SCHOOL  DISTRICTa 
1.  Former  opinion,  r^orted  in  06  N.  W.  13& 
adhered  to. 

"Not  to  be  officially  reported." 

On  rehearing.  Affirmed. 

For  former  opinion,  see  96  N.  W.  1281 

ALBERT,  C.  A  reargument  of  thia  ca» 
has  not  changed  our  views  as  expressed  in 
the  former  opinion,  reported  in  96  X.  W. 
128,  and  it  would  serve  no  useful  purpose  to 
reiterate  them. 

It  is  therefore  recommended  that  the  for- 
mer Judgment  affirming  tbe  decree  of  Ute 
district  court  be  adhered  to, 

BARNES  and  OLANVIU^  GC.  conenr. 


ippearlng  that  the  adoption  of  the  recom- 
mendations made  will  result  In  a  right  decl- 
dou  of  the  caase,  It  is  ordered  that  the  for- 
uer  Judgment  affirming  the  decree  of  the 
Ustrict  court  be  adhered  to. 


TTAaTCWT.T.  v.  READ  et  aL 
(Supreme  Court  of  Mebraaka.   Oct.  7,  190S.) 

CORPORATION— ■LBOnON  OF  OFnCBRft. 

1.  Whether  less  than  a  majority  of  the  shares 
if  stock  in  a  corporation  having  a  fixed  capital 
;tock,  divided  into  a  definite  aumtwr  of  aharea, 
nay  hold  a  valid  meeting  and  bind  the  corpora- 
ion,  in  the  absence  of  any  rule  upon  die  aub- 
ect.  left  undecided. 

2.  Whatever  may  be  the  rule  in  case  of  stated 
neetings,  or  those  regnlarly  called  or  convened, 
I  minority  of  the  shares,  after  failure  of  the 
itated  meeting  tor  election  of  offlcera,  cannot 
»11  a  new  meeting  on  their  own  authority,  and 
told  a  valid  election. 

(Syllabus  by  the  Court.) 

Suit  by  BUey  B.  Haskell  agatoat  Henry  B. 
Jead  and  otbem.  Motions  for  rehearing. 
Denied. 

For  former  opinion,  lee  88  N.  W.  997. 

POUND,  G.  It  sometimes  happens  that 
I  proposition,  true  enough  in  respect  of  the 
aase  in  band,  Is  put  In  a  general  form  which 
lot  only  is  broader  than  the  decision  to  be 
«ndered  really  requires,  but  Is  open  to  ques- 
iOD  In  point  of  law.  We  think  we  fell  In- 
o  such  an  error  In  our  former  opinion  In 
bis  cause.  We  stated,  citing  a  well-known 
ext-wrlter,  that  "where  a  corporation  has 
L  fixed  capital  stock,  divided  Into  a  definite 
lumber  of  shares,  a  majority  of  all  the 
ibares  la  necessary  to  a  valid  election,  in 
he  absence  of  some  rule  to  the  contrary," 
Jpon  further  examination,  we  find  that  the 
luthorltles  cited  do  not  entirely  sustain  the 
lODcIuslon  of  the  learned  author,  and  that 
be  questioD  Is  one  upon  which  there  is  some 
onflict  of  opinion.  It  is  not  essential  to  a 
llspositlon  of  the  case  at  bar  to  pass  upon 
hat  question,  and  we  are  of  opinion  that 
t  should  be  left  open. 

The  clrcumstauceB  out  of  which  the  con- 
roversy  as  to  the  election  arises  are  these: 
Lfter  the  district  court  had  issued  a  tempo- 
ary  iujimctlon,  restraining  Read  from  TOt- 
ng  the  22  shares  of  stock  in  controversy, 
he  annual  meeting  for  election  of  officers 
ame  on.  Upon  production  of  the  order  of 
□Junction.  <t  became  substantially  impos- 
Ible  to  hold  an  election,  as  the  shares  which 
ouid  be  voted  were  evenly  divided  between 
he  contending  factions,  assuming  that  Has- 
:ell  could  vote  the  2  shares  he  had  pledged. 
Tnder  these  circumstances,  all  the  stock 
lelng  present.  Read,  as  president,  adjourned 
he  meeting  until  the  injunction  proceedings 
onld  be  determined.  We  are  inclined  to 
hink  that  this  was  within  his  powers  aa 


ever  this  may  be.  the  only  proper  course  for 
those  who  objected  was  to  appeal  from  the 
ruling  and  put  the  matter  to  a  vote.  Proctor 
Coal  Co.  v.  FInley,  98  Ky.  405,  33  S.  W.  188. 
It  did  not  authorize  the  plaintiff  and  his 
faction,  after  lapse  of  some  time,  to  con- 
vene wtiat  was  In  eifect  a  new  meeting,  and 
hold  a  valid  election.  Whatever  may  be 
the  rule  in  case  of  stated  meetings,  or  those 
regularly  called  or  convened,  a  minority  of 
the  shares,  after  failure  of  the  stated  meet- 
ing for  the  election  of  officers,  cannot  call 
a  new  meeting  on  their  own  authority,  and 
hold  a  binding  election.  To  i>ermlt  tills 
would  be  to  concede  to  a  minorl^  of  the 
shares  the  power  to  govern  the  corporation. 
This  Is  not  a  case  where  a  majority  with- 
draw from  B  meeting  regularly  convened, 
and  suOTer  the  minority  to  conduct  it  Right 
or  wrong,  the  president  had  adjourned  the 
meeting  in  the  presence  of  alt  the  stock- 
holders, and  no  appeal  had  been  taken  from 
Ills  ruling.  The  attempt  of  plaintiff,  after 
some  time  spent  in  consultation,  to  hold  the 
meeting  with  less  than  a  majority,  was  to 
all  substantial  purposes  a  new  meeting. 

We  therefore  recommend  that  the  motions 
for  a  rehearing  he  denied. 

BARNES  and  OLDHAM.  CO..  concur. 

PER  CURIAM.  For  the  reasons  stated 
In  the  foregoing  opinion,  it  Is  ordered  that 
the  motions  for  a  rehearing  be  denied. 


TRACT  T.  SUPREME  COURT  OF  HONOR. 

(Supreme  Court  of  Nebraska.   Oct.  7,  1908.) 

BENEFICIAL  .ASS00IATI0NS—I8SUB  OT 
CHARTER. 

1.  Former  judgment  adhered  to. 

"Not  to  be  officially  reported." 

On  rehearing.  Affirmed. 

For  former  opinion,  see  93  N.  W.  70S. 

DUFFIE,  C.  A  careful  re-ezaminatlon  of 
the  record  in  tbis  case,  and  full  consideration 
of  the  brief  and  argument  presented  by  the 
parties,  have  not  served  to  change  our  for- 
mer views.  Sections  3  to  11  of  article  8  un- 
doubtedly refer  to  new  members  Initiated 
Into  an  existing  lodge,  and  have  no  reference 
whatever  to  charter  members.  We  again 
quote  section  12  of  article  8  as  follows: 
"The  first  liability  of  the  benefit  member  of 
a  new  district  court  shall  be  for  that  benefit 
assessment  next  levied  after  the  date  of  the 
charter  and  the  date  of  the  Initiation  of  the 
members  thereof,"  This  section,  as  its  lan- 
guage imports,  fully  defines  the  rights  and 
llabllltlea  of  a  charter  member.  The  sections 
immediately  preceding  relate  to  the  applica- 
tion, acceptance,  and  initiation  of  new  mem- 
bers In  a  duly  constituted  lodge  or  court,  and 
bave,  we  think,  no  application  wbatever  to 
charter  members  of  a  newly  Instituted 
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aracitt  14,  relating  to  tne  insntuuoii  or  a 
new  lodge,  which  we  again  quote: 

"Section  1:  Petidons  for  charters  shall  be 
Ifl  such  form  as  the  supreme  chancellor  may 
prescribe  and  shall  be  signed  by  at  least  ten 
applicants  of  good  physical  and  mental  qaal- 
iflcations  and  of  strictly  temperate  habita 
and  accompanied  by  a  cbarter  fee  as  herein- 
after provided. 

"Section  2:  On  receipt  of  the  petition  and 
fee  and  the  applications  and  supreme  medical 
director's  report  on  each  petitioner,  the  su- 
preme chancellor  may,  If  In  his  Judgment  it 
will  be  conducive  to  the  best  Interests  of  the 
order,  supply  a  charter,  rituals,  benefit  cer- 
tlflcates  and  necessary  blanlis  for  the  clerical 
work  of  a  district  court,  and  authorize  the 
Institution  of  the  same  forthwith. 

"Section  3:  The  instituting  officer  shall  be- 
fore proceeding  with  the  institution  of  the 
district  court  know  that  the  requisite  num- 
ber of  petitioners  have  passed  a  favorable 
examination  and  sec  that  all  papers  are  In 
due  form  and  that  the  laws  of  the  order  are 
complied  with.  He  shall  before  an  election 
ia  held,  explain  the  duties  of  each  officer  of 
the  district  court  and  shall  install  and  Instruct 
the  officers  elected  in  their  respective  duties 
and  exemplify  to  them  the  secret  work  of 
the  order  and  explain  the  requirements  of 
the  order  as  to  the  payment  of  assessments 
and 'per  capita  tax  and  also  in  relation  to  the 
adoption  and  approval  of  by-laws." 

In  these  provisions  for  the  institution  of  a 
new  court.  It  will  be  seen  that  an  examina- 
tion of  the  cbarter  members  by  some  physi- 
cian is  contemplated,  whose  report  must  be 
approved  by  the  supreme  medical  director. 
If  the  supreme  chancellor  decides  to  grant  a 
charter,  he  is  then  to  supply  a  charter,  ritu- 
als, benefit  certificates,  and  necessary  blanks 
for  the  clerical  work  of  the  district  court, 
and  authorize  the  institution  of  the  same 
forthwith.  These  provisions  of  section  2 
Clearly  contemplate  that  the  benefit  certifi- 
cates for  charter  members  shall  be  forward- 
ed to  the  new  court  with  the  cliarter.  The 
members  are  Initiated  by  the  Instituting  offi- 
cer, and  these  members  then  elect  officers  of 
the  new  district  court.  Nothing  Is  plainer  to 
our  minds  than  that  these  charter  members 
are  full  members  of  the  order,  entitled  to  all 
its  benefits,  and,  as  said  in  section  12  of 
article  8,  "their  first  liability  is  for  that 
benefit  assessment  next  levied  after  the  date 
of  the  charter  and  the  date  of  the  Initiation 
of  the  members. '  That  the  benefit  certificates 
In  this  particular  Instance  did  not  accom- 
pany the  charter,  and  were  not  delivered  to 
the  charter  members  at  the  date  of  the  Insti- 
tution of  the  new  court,  was  no  fault  of  the 
members  themselves,  and  could  not  legally 
deprive  them  of  any  right  to  which  the  con- 
stitution of  the  order  entitled  them.  The 
decedent  was  a  charter  member.  He  was 
present  at  the  Institution  of  the  court,  was 
Initiated  at  that  time,  became  a  fall  memb^ 


rne  raiiure  or  tne  supreme  coaneeiior  io  uz- 
nlsh  benefit  certificates  to  members  of  iL- 
court  at  the  time  the  charter  was  forwsrt; 
and  the  court  Instituted  ought  not  to  wori  v: 
the  disadvantage  of  ai^  member  of  the  coir. 

We  recommrad  that  the  former  oplnhn  it 
adhered  to. 

POUND  and  EIRKPATRICK.  OG,  ecc 
cur. 

PER  CURIAM.  The  conclnafons  reached 
by  the  Commissioners  are  approved,  and.  ^ 
appearing  that  the  adoption  of  the  recoa- 
mendations  made  will  result  In  a  right  de- 
cision of  the  cause,  it  Is  ordered  that  tl« 
former  Jndgment  In  this  case  be  adbend  ta 


BBAXXT  T.  HARTSON  et  at 
(Snpreme  Court  of  Nebzaska.    Oct.  T,  ISf^i 

SPBCIFIC  PBRFORHANGS-FRAUDIII^ENT  COX- 
TRACT— PAROL  CONTRACT. 

1.  One  who  claims  to  have  entered  into  i 
contract  for  the  purchase  of  land  from  a  fnvit- 
lent  grantor,  wltii  notice  of  the  frand.  and  tz.* 
understanding  that  the  fraudulent  arantM  n 
convey  to  him,  cannot  enforce  toe  amtn-i 
against  such  grantee,  or  those  c'**^'"^  nodtr 
bim. 

2.  Evidence  examined,  and  A«rd  that  H  ^ 
to  establish  a  ddlvery  of  the  written  coaxns 

sued  upon. 

3.  A  verbal  contract  for  the  conveyaDa  'f 
land  cannot  be  enforced  when  It  ia  ahowa  tia: 
no  change  of  poaaesalaa  has  taken  idaee  a 
pursuance  thereol^ 

Commissioners*  Opinion.  Department  Na 
2.  Appeal  from  District  Court,  Holt  Cooaiy: 
Weetover,  Judge. 

"Not  to  be  offldaUy  reported." 

Action  by  Oeorge  W.  Bradt  against  Kelaa 
Hartson  and  another.  Judgment  for  defeai- 
ants,  and  plaintiff  appeals.  Afftt^ed. 

M.  P.  Elnkaid.  for  appellant.  A.  F.  Mul- 
len and  M.  F.  Harrlnfftnn,  for  appelleea 

OLANVILLE.  O.   This  is  an  appeal  tnm 

the  district  court  of  Holt  county  by  Of 
plaintiff  in  an  action  commenced  by  hlm  for 
the  specific  performance  of  a  contract  for  tbi 
sale  of  certain  land  in  that  county,  wbereii 
the  defendant  had  Judgment  Prior  to  tbf 
date  of  the  alleged  contract  the  title  of  tie 
land  stood  of  record  in  the  name  of  defend- 
ant George  M.  Smith,  but  It  had  previously 
belonged  to  the  defendant  Nelson  fIart«oa 
The  contract  sought  to  be  enforced  is  alleg^ 
to  have  been  made  between  the  plaintiff  and 
Hartson.  The  plaintiff's  testimony  and  tltit 
of  his  witnesses  In  regard  to  the  transactif^r. 
if  true,  clearly  establish  that  prior  to  tbt 
signing  of  the  alleged  contract,  and  In  tbt 
negotiations  leading  up  thereto,  the  defend- 
ant Hartson  told  the  plaintiff  that  the  titie 
to  the  land  was  In  the  name  of  the  defendasr 
George  M.  Smith,  but  that  Smith  did  not 
have  a  dollar  in  the  land;  that  he  had  pot 
the  title  In  Smith  under  circumstances  tea 


tbe  prapert7  to  Smith  In  tnut  tor  Hart- 
n.  If  this  tie  true,  Hartson  had  no  Intet^ 
t  In  the  land  tiiat  he  could  enforce  In  any 
-ore  of  law  or  eQiiIt7;  netther  bad  he  any 
terest  that  he  conld  conr^  to  the  plalntlfF 

men  Tohmteer,  with  full  knowledge  of 
B  fraudulent  character  of  tbe  alleged  tnut 
ider  which  he  claimed  the  defendant  Smitti 
Id  the  title),  and  thna  empower  tbe  plaintiff 

enforce  the  tnist  The  plaintiff  still  in- 
rts  that  the  evidence  establlBhea  the  abore- 
ited  condition  of  tect,  and  that  the  same 
titles  him  to  the  relief  songbt  It  reanlree 
Itber  argument  nor  citation  to  make  the 
itement  that  he  cannot  prerail  under  sncb 
tnuDstoncea,  and  beeanse  of  tiie  above 
Its,  satisfactory  to  this  court  and  the  bar 
the  atat& 

rhere  Is  another  reason  why  the  platntlfl 
anot  prevail,  while  basing  bis  right  upon 
9  alleged  written  contract  between  blm 
d  HartsfHi.  The  evidence  entirely  falls  to 
Dw  that  the  contract  or  writing  was  ever 
Ifvered  to  the  plaintiff.  It  never  came  Into 
I  possession,  but  was  idgned  in  the  pres- 
ce  of.  and  left  wltii,  a  Mr.  Bright,  of 
S'elll;  and  the  idalntlff  expressly  and  par- 
ularly  insists  and  swears  that  Br^bt  was 
Fer  his  agent  for  any  purpose  or  In  any 
ituier,  but  that  he  was  the  agent  of  Hart- 
).  It  Is  reasraiably  certain,  from  the  word- 
;  of  the  contract  and  tSiB  evidence  pro- 
ced,  that  other  things  were  to  be  done,  and 
ler  papers  fnmished,  before  the  contract 
>ald  be  binding.  Secf  Wier  v.  Batdorf.  24 
b.  83.  38  N.  W.  22,  and  Soward  v.  Moss. 
Neb.  71.  80  N.  W.  26a 
Khlle  the  plaintiff  insists  that  he  took  poa- 
sfon  of  the  property  because  of  tbe  con- 
ct.  the  evidence  does  not  establish  this 
It,  for  he  was  already  in  possession,  and 
tfaer  Hartson  nor  Smith  is  shown  to  have 
le  any  act  which  could  be  constmed  Into  a 
Ivery  of  possesion  of  this  pn^rty  to  the 
intfff  under  any  contract  for  Uie  sale 
reof. 

nie  plaintiff  and  bis  witnesses  testify  that, 
ne  time  after  tbe  alleged  making  of  tbe 
itract  with  Hartson,  the  defendant  Smith 
□e  to  bis  place  and  dalmed  to  be  the 
ner  of  the  land,  but  after  being  informed 

plaintiff  that  he  had  purchased  it  from 
rtson  far  1400.  and  that  Hartson  had  told 
Intiff  that  he  <8mlth)  did  not  have  a  dol- 
In  the  land,  plaintiff  entered  into  a  verbal 
itract  vrlth  Smith,  whereby  Smith  agreed 
deed  him  tiie  land  upon  the  payment  of 
0,  together  with  a  year's  Interest,  which 
srest.  It  seems,  would  not  be  due  under 

contract  with  Hartson.  This  Smith  de- 
B,  but  if  eetsbllshed.  would  it  sustain  the 
Intlff's  acHoD?  Tbe  contract  with  Smith 
pleaded  In  the  way  of  an  estoppel  in  the 
>ly.  Tbe  title  was  In  Smltti;  tiie  agrep- 
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contract;  no  money  was  ever  paid  thweon; 
there  is  no  evidence  that  any  Improvements 
were  pnt  on  the  land  to  reliance  upon  tbis 
contract,  or  with  the  knowledge  and  consent 
of  tbe  defendant  Smltb;  and  there  Is  noth- 
ing to  the  evidence  which  tends  to  establish 
any  such  part  performance  at  this  alleged 
verbal  contract  with  Smith  as  would  take  it 
out  of  the  BtotDte  of  frauds.  See  Ijewls  v. 
North,  62  Neb.  552,  87  N.  W.  812,  whert  It  la 
held  by  this  court  that  "In  order  to  Justify 
a  decree  of  Bpedflc  performance  of  a  verbal 
agreement  for  the  sale  of  real  estate,  the  acts 
of  part  performance  relied  on  to  escape  oper^ 
ation  of  the  statute  of  frauds  mast  be  dear- 
ly, definitely,  uid  satisfactorily  shown,  and 
it  must  also  appear  that  such  acta  were  done 
with  referrace  to  and  In  pnranance  of  the 
contract  COnttoued  possesalra  by  a  tenant 
Is  not  such  a  part  performance  of  a  verbal 
contrat^  tcr  tbe  purchase  aC  land  as  to  take 
the  case  out  of  tbe  statote  of  frauds.  Pos- 
session, to  have  such  an  effect  must  be  clears 
ly  shown  to  rrfer  to  and  result  from  the  con- 
tract and  not  the  lease.  Tbe  above  rule  held 
to  apiriy  when  the  all^d  vendee  was  occu- 
pying the  land  aa  a  former  owner."  This 
proposition  Is  too  thoroughly  well  settled  by 
adjudications  In  this  and  other  states  to  need 
further  citation  In  support  thereof.  The 
plaintiff  cannot,  then,  prevail  In  this  action 
because  of  any  such  verbal  contract  if  made. 

The  bill  of  exceptions  in  this  case  Is  very 
voluminous,  and  no  good  purpose  would  be* 
subserved  by  a  detailed  review  of  the  evi- 
dence. We  wUl  say,  however,  that  it  ap- 
pears that  the  defendant  Hartson.  Who  had  at 
one  time  been  wealthy,  had  lost  nearly  all  of 
his  property;  that  he  was  getting  old;  that 
be  bad  at  one  time  been  in  an  Insane  asylum; 
and,  from  bis  examination  on  the  witness 
stand,  we  are  satlsfled  that  his  mind  was 
somewhat  shattered,  and  that  the  plaintiff 
is  not  entitled  to  a  reversal  of  the  case  be- 
cause of  anything  strange  or  toconslstent  in 
the  testimony  of  the  defendant  Hartson,  and 
that  Hartson's  evidence  does  not  help  plain- 
tiff make  hia  case. 

We  are  satisfied  that  tbe  findings  and  Judg- 
ment of  the  trial  court  are  right,  and,  upon 
an  examination  of  the  platotiff's  evidence 
alone,  would  have  felt  compelled  to  make  tbe 
same  dedslon.  The  plaintiff  has  failed  to 
prove  a  case  Justifying  a  Judgment  to  his 

ttiVOV. 

AliBBBT  and  BABNES.  GO,  concur. 

FEB  CURIAM.  The  conclusions  reached 
1^  the  Commissioners  are  approved,  and.  it 
appearing  that  the  adoption  of  the  recommen- 
datimis  made  vrlU  result  In  a  right  decision 
of  the  cause,  it  Is  ordered  that  the  Judgment 
of  tbe  district  court  be  alBrmed. 


igalnst  Snow  Bros,  the  sum  of  $2,407.55  and 
nterest,  and  to  Bymms  Grocery  Company 
[11,318.48  and  interest   In  rebuttal  the  plain- 
tiff produced  a  witness,  and  proi>ounded  quea- 
tlona  In  regard  to  the  consideration  for  the 
notes  and  mortgage,  which  was  objected  to 
on  the  ground  that  It  was  not  proper  rebut- 
ting testimony,  and  the  objection  sustained, 
to   which  plaintiCr  excepted.    The  plaintiff 
then  oflFered  to  prove  by  the  witness  that 
Snow  Bros.,  In  making  the  mortgage  to  the 
plaintiff  "had  no  Intention  of  cheating  or 
flefraudlng  their  creditors,"  and  "that  the 
notes  secured  by  the  chattel  mortgage  given 
Ijy  Snow  Bros,  to  Mrs.  Parker  (the  plalntlfE) 
■were  given  for  money  borrowed  by  them 
from  the  said  Parker."    Tbis  evidence  was 
objected  to  on  the  ground  that  it  was  not 
proper  rebutting  testimony,  and  the  objection 
sustained,  and  the  evidence  excluded.  The 
defendant,  who  U  now  the  plaintiff  In  error. 
In  hla  brief  aaya,  "We  therefore  must  admit 
that  plaintiffs  made  a  prima  facie  case  by 
their  evidence  In  chief."  It  would  seem  that 
there  is  just  ground  for  this  admission,  and 
it  follows  that  the  objection  to  evidence  of- 
fered as  not  proper  In  rebuttal  was  not  well 
taken,  so  that  the  plaintiff  in  error  Is  In  the 
position  of  asking  for  a  reversal  of  the  Judg- 
ment of  the  trial  court  for  the  want  of  evi- 
dence which  he  himself  caused  to  be  exclud- 
ed.   He  complains  that  the  most  Important 
question  in  the  case  has  not  been  tried,  and 
that  In  the  interests  of  Justice  the  Judgment 
ought  to  be  reversed,  so  that  the  question  of 
the  good  faith  of  the  mortgage  can  be  Inves- 
tigated.   It  Is,  of  course,  conceded  that  the 
proper  time  for  this  investigation  was  upon 
the  trial  already  bad.   The  plaintiff  below 
sougbt  to  have  this  Investigation  In  that 
trial,  and  the  defendant  below,  who  Is  now 
complaining  of  this  Judgment,  prevented  that 
Investigation.   By  his  conduct  upon  the  trial 
be  has  committed  blmself  to  the  position 
that  a  Just  determination  of  the  case  did  not 
require  the  investigation  of  the  consideration 
for  these  notes,  and  he  clearly  cannot  now 
change  that  position  and  Insist  that  the  par- 
ties be  put  to  the  expense  and  annoyance  of 
another  trial  to  Investigate  that  question. 
Bigelow  on  Estoppel  (3d  Ed.)  601. 

It  Is  Insisted  that  the  offer  of  proof  was 
not  broad  enough,  and  that,  If  tbe  matters  of- 
fered bad  been  proved,  the  evidence  would 
still  be  Insufficient  to  support  the  verdict 
But  DO  proof  of  good  faith  of  the  parties  In 
executing  and  receiving  tbe  notes  and  mort- 
gage In  question  could  be  satisfactory  or 
snffident  without  showing  the  consideration; 
and  this  evidence,  having  been  properly  of- 
fered and  refused,  such  ruling  in  effect  ex- 
cluded all  evidence  of  good  faith  in  tbe 
transaction.  Tbis  is  particularly  so  when 
evidence  that  the  mortgagors  bad  no  Inten- 
tton  of  cheating  or  defrauding  their  cred- 


securitles. 

It  is  Insisted  that  the: 
In  the  record  which  req 
the  Judgment  There  Is  1 
a  considerable  discussion 
evidence  In  showing  fraut 
as  bearing  upon  the  cont< 
tiff  In  error  that  the  verdi 
by  the  evidence,  but  In  a: 
meat  it  Is  sufficient  to  say 
shown  that  the  notes  and  i 
cuted  to  the  plaintiff  for 
paid  therefor,  and  withou 
the  part  of  Snow  Bros,  to 
Itors,  the  whole  evidence  1 
not  have  been  Insufflctent 
diet. 

Eight  of  the  Instruction 
in  a  general  way,  cballet 
and  error  is  assigned  up 
several  requested  Instructl» 
find  any  error  of  the  cour 

Other  points  discussed  h 
raised  by  tbe  petition  in 
the  court  which  are  ment 
as  erroneous  are  not  show: 
sons  are  given  for  some 
urged,  and  we  do  not  find 
Ing  a  reversal  of  the  case. 

Tbe  Judgment  entered 
hearing  Is  vacated,  and  tb( 
diatrict  court  la  affirmed. 


STATB  ex  rel.  GORDON  t 
^Supreme  Court  of  Nebrask 

RES  JUDICATA— BLBCrrON—l 
—POLICE  JUDGE— { 

1.  A  judgment  establishing 
an  election  attempted  to  be  m 
election  in  1899  does  not  rend 
tweea  tbe  same  parties  the  pt 
an  election  at  the  general  elec 
if  there  be  no  change  in  the 
validity  of  such  election. 

2.  An  election  provided  for 
take  place  b;  the  Constltntioi 
the  required  time  without  i 
providing  therefor. 

3.  Bela,  that  a  successor  t 
office  of  police  Judge  has  been 
ified,  that  relator  was  Dot  1 
such  office  during  the  time  for 
ing  herein  to  eoforce  paymec 
that  the  writ  prayed  for  was  j 

(Syllabus  by  tbe  Court) 

OommlsBloner^  Opinion. 
2.   Error  to  District  Oonrt,  1 
Day,  Judge. 

Application  by  fhh  state, 
of  Samuel  I.  Gordon,  for  wr 
to  Frank  B.  Moo  res  and  a 
Judgment  denying  the  writ, 
error.  Affirmed. 


X.  Saa  CoasUtutional  Law,  vol 


uonneu,  ror  aerenaanta  m  error, 

GliANVUAjBl,  a  Thlfl  action  IB  before  as 
on  petition  in  error  from  ttie  district  court 
of  DoQglaa  county  seeking  to  reverse  tbe 
Judgment  of  that  court  denying  a  peremptory 
writ  of  mandamus  to  tbe  relator  to  compel 
payment  of  salary  to  him  aa  police  Judge,  and 
constitutes  one  more  chapter  In  the  long- 
standing contention  and  litigation  whereby 
the  relator  has  sought  to  continue  to  bold 
the  office  of  police  Judge  of  the  city  of  Oma- 
ha at  a  salary  of  $2,500  per  year.  In  the 
view  we  take  of  the  case  In  Its  present  con- 
dition, and  of  tlie  questions  IsTolved.  It  will 
be  necessary  to  take  up  tbe  jffevlous  adjudi- 
cations, and  discuss  them,  with  a  view  of 
distingulBblng  those  points  that  hare  become 
res  Judicata  from  those  that  are  open  to 
determination  In  this  action. 

Contention  Is  made  by  the  respondents 
herein  that  the  relator  was  not  elected  and 
qualified  as  police  Judge  at  the  beginning 
of  bis  term  of  service,  In  January,  189^  We 
think  tbe  bill  of  exceptions  clearly  estab- 
lishes such  election.  If  It  were  an  open  ques- 
tion, but  we  think  It  also  establishes  tbat 
be  was  not  qualified  as  a  de  Jure  officer  at 
that  time,  except  by  tbe  evidence  therein 
contained,  showing  that  this  question  has 
been  heretofore  adjudicated  In  his  fiivor. 
We  say  this  because  it  la  clearly  shown  tbat 
the  oatii  of  office  aubsciibed  by  him  after 
his  first  election  was  not  the  oath  required 
by  tbe  Constltutton,  and  that  he  did  not 
properly  qualify.  See  Duffy  v.  State,  60  Neb. 
812,  84  N.  W.  264. 

Because  of  a  proTiaion  in  the  Omaha  char- 
ter at  1887  attempting  to  provide  for  the 
election  of  a  police  magistrate  for  the  term 
of  three  years  in  April,  1897,  and  every 
three  years  thereafter,  an  election  for  snch 
office  was  attempted  in  April,  1897,  and  no 
election  for  such  office  was  held  in  any  man- 
ner at  the  general  election  Id  November  of 
that  year.  At  such  attempted  election  In 
April  tbe  relator  received  tbe  majority  of  the 
votes,  waa  declared  elected,  and  attempted 
to  qualify;  and  thereafter  respondents  con- 
tended that  he  was  entitied  to  a  salary  of 
but  11,200  per  annum,  being  the  salary  fixed 
In  the  1897  charter.  After  it  was  announced 
in  State  v.  Stuht,  52  Neb.  209,  71  N.  W.  041, 
that  the  term  of  ii^ce  of  police  Judge  could 
not  be  changed  from  two  years  to  three 
years,  because  of  the  provisions  of  our  Con- 
stitution, the  respondents  paid  the  relator 
the  salary  fixed  by  the  old  chartw  to  the 
expiration  ot  hia  first  two-years  term.  Be- 
latw  eontlnned  to  perform  tbe  dutiM  of  tbe 
office  of  such  police  magistrate  during  the 
years  1898  and  18B^  the  respondente  regu- 
larly making  for  his  nae  a  warrant  of  |100 
for  each  numth,  which,  however,  be  did  not 
accept,  and  he  finally  bnnuht  mandamus  pro- 
ceedings in  the  district  court  ot  Douglas 
oennty  to  compel  payment  for  the  two  years 


was  brought  to  thia  court  ana  aeciaea  i: 
favor  of  relator;  being  the  case  of  SUte 
V.  Moores,  61  Neb.  ».  84  N.  W.  399.  T.* 
complete  record  In  that  case  forms  a  v^, 
of  the  bill  of  exceptions  in  this,  and,  fno 
Its  examination,  we  think  it  baa  become  m 
Judicata  that  the  relator  was  elected  sad 
qualified  for  his  first  term,  and  has  tlso 
been  Mtebllshed  as  the  law  tliat  dming  t-- 
continuance  of  that  term  the  rdator  is  en- 
titled to  a  salary  at  $2,500  per  year.  For 
the  regular  election  h^  in  tbe  dty  cf 
Omaha,  1889;  nominations  were  oiade  for 
Uie  office  of  police  Judge,  and  tlie  relatcr 
was  a  ntHulnee.  An  election  waa  held,  re 
suiting  in  the  relator's  receiving  a  znajori:; 
of  the  votes  cast  He  so  far  acquiesced  ia 
thia  aa  to  give  bond  and  take  the  oath 
office,  and  in  this  Instance  did  take  tbe  oeUi 
prescribed  by  the  Oonstitation  for  Jndiot: 
officers.  An  attempt  was  made  to  remoT? 
him  from  office,  but  the  proceedings  were 
h^  under  a  void  provision  of  law,  and  not^ 
Ing  affecting  the  rl^ts  of  either  party  coaii 
be  determined  therein.  See  Goidtw  t. 
Moores,  01  Neb.  845,  85  N.  W.  29B. 

Another  action  waa  commenced  by  re- 
lator to  compel  payment  of  hfs  salary  for 
the  year  1900,  and  was  brought  to  thif  coun. 
and  decided  in  his  favor  in  Moores  t.  State. 
68  Neb.  345.  88  N.  W.  514.  In  the  tftilniua 
by  Oldham,  a.  it  is  said:  "In  ttie  court  bt- 
low,  leqmndents,  by  their  answer  and  n- 
turn,  tendered  tbe  Issue  that  the  relator  was 
the  acting  police  Judge  of  the  city  of  Omaha 
for  the  year  1900,  and  tbat  he  vnw  mtitled 
to  a  salary  at  the  rate  of  gl,200;  but  b 
this  court  counsel  for  respondents  abandoaed 
that  issue,"  etc.  The  record  In  that  case  Is 
also  a  part  of  the  bill  of  exceptions,  aod 
therein  plea  la  distinctly  made  by  tiie  re- 
turn to  tiie  writ  that  the  relator  becamr 
elected  in  1899  and  qnalffied,  and  tiiat 
was  not  holding  over  at  that  time,  bat  wt^ 
In  for  a  new  t«rm  under  a  new  electi<Hi.  aix! 
tbat  the  salary  fixed  by  the  chart»-  of  lv*T 
Is  the  salary  be  was  entitled  to.  In  wt'-T 
to  the  return  tbe  relator  pleaded  res  Judicau 
by  the  Judgyi^t  in  State  v.  Moorea,  61  N»-. 
9,  84  N.  W.  899.  It  Will  be  seen,  then,  th:.t 
It  has  thereby  become  res  Judicata  eitiier 
that  the  charter  of  1897  waa  in^Vectnal  to 
change  the  rate  of  pay  of  the  i^IIce  Judge, 
or  that  the  relator  during  tbe  year  1900  wu 
still  holding  over  by  virtue  of  his  first  elec- 
tion and  qualification,  and  hfs  subseqnentlj 
qunllfylng  as  a  hold-over  officer. 

The  bill  of  exceptions  In  the  last-named 
case  is  made  a  part  of  the  bill  of  exertions 
in  this  case,  and  the  evidence  therein  contaic- 
ed  shows  that  the  relator  was  re^larly  nom- 
inated by  the  People's  Independent  and  Dem- 
ocratic parties  as  a  candidate  for  police  Judge 
of  Omaha,  to  be  voted  for  at  tbe  November 
election,  1890.  and  that,  if  snch  electton  could 
Uken  be  held,  he  was  elected,  and  in  due  time 
entered  a  bond  reciting  such  election,  and 


udgment  tbereln,  and  It  was  thus  estab- 
islied  that  during  the  year  1900  the  relator 
was  boldlng  over,"  we  do  not  think  that  It 
rould  be  thus  authorltatlTely  determined 
hat  no  election  (or  a  police  Judge  of  the  city 
>f  Omaha  could  take  place  at  the  proper 
>ne  of  the  general  elections  provided  for  in 
lie  Constitution,  in  the  absence  of  any  spe- 
;ial  lesifilatlOD  providing  for  the  holding  of 
iuch  election.  Thereafter  a  similar  action 
'or  the  salary  for  1901  was  commenced,  car- 
ried to  this  court,  and  decided  In  favor  of  the 
relator  In  the  case  of  Moores  v.  State,  93  N. 
W.  733.  The  record  in  this  action  is  also 
a  part  of  the  evidence  contained  In  the  bill 
of  exceptions,  and  shows  that  the  relator 
pleaded  previous  adjudication  by  the  deci- 
sion In  the  case  In  61  Neb.  343,  85  N.  W.  298; 
and  It  was  correctly  decided  In  favor  of  the 
relator  because  of  the  previous  adjudication 
pleaded,  as  no  new  fact  or  Issue  entered  into 
the  case,  except  such  previous  adjudication. 

The  present  action  is  another  one  of  the 
same  nature,  brought  for  tbe  purpose  of  en- 
forcing  payment  of  a  salary  to  relatOT  at  the 
rate  of  {2,S00  per  year  since  the  expiration 
of  the  term  which  would  have  commenced  In 
January,  1900,  had  the  election  In  November, 
1899,  heen  lawful,  and  the  relator's  Incum- 
l>ency  during  1900  and  1901  been  under  such 
election.    Another  election  was  attempted 
at  the  general  election  in  November,  1901, 
-which,  if  such  election  was  authorized,  re- 
sulted in  the  election  of  Louis  Berks  to  the 
office  In  question,  over  the  relator,  who  was 
also  a  candidate.    Mr.  Betka  qualified  ac- 
cording to  law,  and  has  been  recognized  by 
the  authorities  and  people  of  Omaha  as  tbe 
Incumbent  of  the  office  since  January  7.  1902; 
and.  if  such  election  was  valid,  he  Is  de 
Jure,  as  well  as  de  facto,  police  Judge  of 
Omaha,  and  tbe  Judgment  of  the  district 
court  is  right;  if  such  election  was  Invalid, 
then  the  relator,  having  been  found  by  pre- 
vious adjudication  to  bave  been  elected  and 
qualifled  and  the  de  Jure  Incumbent  of  tbe 
office  during  1900  and  1901,  Is  still  the  de 
jure  Incumbent  of  the  office  under  the  same 
hold-over  term,  and  Is  entitled  to  the  same 
salary  heretofore  required  to  be  paid  to  him. 

The  only  matter,  therefore,  that  requires 
examination  and  discussion  herein,  is  the 
validity  or  Invalidity  of  the  election  In  No- 
vember, 1901.  As  we  have  said,  so  far  as 
establishing  the  right  of  the  relator  to  tbe 
old  salary  during  tbe  years  1900  and  1901, 
tbe  decision  In  63  Neb.,  88  N.  W.,  followed 
by  tbe  one  in  93  N,  W.,  Is  conclusive,  and 
renders  res  Judicata  the  invalidity  of  the 
election  in  1899;  but  tbe  law  of  the  state, 
and  especially  that  contained  In  the  Consti- 
tutioo,  cannot  be  foreclosed  in  such  a  pro- 
ceeding to  such  an  extent  as  to  preclude  our 
holding  any  other  election  valid  which  we 
may  flnd  on  tbe  law  and  evidence  to  be  w, 


this  action,  and  that  the  i  I 
Judicata  made  In  this  act 
to  this  Issue. 

By  section  18,  art  6,  c 
It  Is  provided  that  "justlC' 
police  magistrates  shall  b« 
such  districts   •    •   •   a  i 
by  law."   In  State  v.  Stu 
N.  W.  941,  and  State  v. 
84  N.  W.  399,  above  refc  i 
that  the  police  Judge  of 
police  magistrate.   It  folk 
dty  of  Omaha  is  a  dlstrlc 
wh^ln  such  magistrate 
If  by  the  changes  in  the  (  i 
does  not  continue  to  exit 
claimed  to  be  held  by  tb( 
abolished,  and  there  la  no 
Istrate.   Section  20  of  the  f 
Constitution  reads  as  folic  i 
provided  for  In  this  artlcl  i 
offices  until  their  successo 
fled  and  they  shall  respecti 
district,  county  or  precinc  i 
shall  be  elected  or  appoint' 
office  of  all  such  officers,  w 
prescribed  In  this  article,  si  I 
All  officers,  when  not  other 
In  this  article,  shall  perforz  i 
receive  such  compensation  i 
ed  by  law."    This  section 
tion  Is  the  one  under  the  pr  ' 
tbe  relator  Insists  that  be  is  I 
as  one  of  tbe  officers  thereh  i 
was  under  consideration  in  1  i 
above  mentioned;  and  It  w.  i 
in  the  case  of  State  v.  Stubt  I 
not  directly  in  issue,  that  1 
term  of  police  Judge  of  Om  : 
changed  from  the  regular  t\  : 
the  Legislature. 

Section  13,  art  16,  reads  a 
general  election  of  this  sta  : 
on  the  Tuesday  succeeding 
of  November  of  each  year,  < 
general  election  which  shall  ' 
Tuesday  in  October,  1876.  >  I 
county,  precinct  and  townahi  i 
Constitution  or  laws  made  i 
people,  except  school  district  i 
nlclpal  officers  in  cities,  vill 
shall  be  elected  at  a  genera  I 
held  as  aforesaid.  Judges  1 1 
district,  and  county  courts,  a  I 
ty  and  ivecinct  officers,  and  t 
officers,  the  time  tor  the  eli 
is  not  h«'eiii  otherwise  pr(< 
which  are  not  Included  in  tl: 
tion,  shall  be  elected  at  tbe  t 
tion,  and  thereafter  at  the  ;! 
next  preceding  the  time  of  th<: 
their  respective  terms  of  o:l 
that  the  office  of  no  count; 
shall  be  vacated  hereby."  Si 
saoie  article  reads:   "The  tei 


supreme,  oiatnot  ana  county  couna,  ana  re- 
gents of  the  unlverBlty  shall  begin  on  the 
flrvt  Thursday  after  the  first  Tuesday  In  Jan- 
uary next  succeeding  their  election,  the  pres- 
ent state  and  county  officers,  members  of  the 
Legislature,  and  regents  of  the  tmlvwalty, 
■hall  continue  in  office  until  their  successors 
shall  be  elected  and  qnallBed."  It  will  be 
noticed  that  police  magistrates  are  to  be 
elected  In  such  districts  as  are  provided  by 
law;  that  district  offic««  are  to  be  elected 
at  graeral  electi<ms,  unless  they  are  within 
the  exceptions  mentioned  In  the  above  sec- 
tion of  the  Constitution;  and  that,  unless  the 
police  Judge  of  Omaha  Is  a  municipal  officer 
of  the  city,  hla  election  Is  required  to  take 
place  at  the  general  election  provided  for. 
It  was  held  in  State  v.  Shropshire,  4  Neb. 
411,  that  a  justice  of  the  peace  elected  In  a 
ward  of  Omaha  was  required  by  law  to  hold 
his  office  within  the  ward  which  constituted 
a  precinct;  and  It  was  held,  In  effect,  that 
such  ward  bad  been  created  a  district  within 
which  a  justice  of  the  peace  should  be  elected. 
Willie  the  term  "precinct"  Is  used  in  section 
20  of  article  6,  only  "districts"  are  mentioned 
in  section  18.  It  would  seem  that  the  word 
"district,"  as  used  In  the  Constitution  In  ref- 
erence to  general  elections,  must  refer  as  well 
to  districts  created  by  the  Legislature  as 
those  provided  for  In  the  Constitution,  be- 
cause It  excepts  specially  "school  district  of- 
ficers," thus  mentioning  a  district  that  must 
be  created  by  the  Legislature,  but  which 
would  be  Included  in  the  requirement  unless 
80  specially  excepted.  We  are  of  the  opinion 
that  a  police  magistrate  is  a  district  officer, 
and  not  a  municipal  officer  of  a  city,  within 
the  meaning  of  the  Constitution;  that  the 
relatw  having  heea  elected  for  a  term  of 
two  years,  to  commence  In  January,  1806,  at 
the  regular  election  held  In  ISOT),  regular  elec- 
tlcms  for  police  magistrate  In  the  district 
comprising  the  city  of  Omaha  should  be  held 
every  two  years  thereafter;  that  the  office 
and  the  district  still  existed  In  1901;  that  the 
above-quoted  provisions  of  the  Constitution 
are  so  f nr  self-enforcing  that  an  election  held 
to  All  such  office,  participated  in  generally  by 
the  people  of  Omaha  at  the  general  election 
In  1901,  was  a  valid  election  for  that  pur- 
pose, in  the  absence  of  any  provision  made 
by  the  I^glslahire  for  holding  elections  for 
■ncfa  office  in  that  district;  that  Louis  Berka 
was  elected  at  such  election,  and  qualified  as 
required  by  law,  and  became  and  Is  the  suc- 
cessor in  office  to  the  relator,  and  was  the 
incumbent  of  such  office  during  the  time  for 
which  the  relator  Is  herein  seeking  to  com- 
pel payment  of  salary;  that  relator's  term 
Mided  upon  the  qualification  of  Louis  Berka; 
and  that  the  Judgment  of  the  district  court  in 
denying  an  imperative  writ  of  mandamus  to 
the  relator  is  right,  and  should  be  affirmed. 

To  hold  that  the  Legislature  can  provide 
a  district  In  which  a  police  magistrate  can 
be  and  la  lawfully  elected  for  a  term  of  two 


proviamg  tor  tne  election  or  a  anccessor.  uo. 
by  BO  doing,  prevent  any  further  electioBs, 
and  still  continue  the  district  and  ofBce  hi  ex- 
istence, and  thereby  indirectly  make  the  Is- 
dunbent's  term  perpetual,  when  we  Ikt* 
"beM.  that  It  cannot  be  directly  extended  ta 
three  years,  would  be  Intolerable  and  desucj 
the  safeguards  of  the  Constitution,  and 
cannot  so  hold.  Our  C<Mistitutiaa  pravjlff. 
by  section  22  of  the  Bill  of  Rl^btB.  that 
elections  shall  be  free;  and  there  shall  be 
no  hindrance  or  Impediment  to  the  right  ef 
a  quallfled  voter  to  exercise  the  elective  frss- 
chlse."  The  electors  of  the  city  ot  Omsha 
were  not  disfranchised,  or  deprived  of  tLej 
right  to  elect  a  police  magistrate  In  th«r 
district  at  the  election  provided  in  the  C(«- 
■tltution  for  that  purpose,  by  a  failure  of  tis 
Legislature  to  make  any  special  provision  f:ir 
such  an  election.  See  Hall  v.  Oommon- 
wealth,  94  Ky.  322.  22  S.  W.  333. 

We  recommend  that  the  Judgment  of  tlw 
district  court  be  affirmed. 

ALBERT  and  BARNES,  CO.,  conciir. 

PER  CURIAM.  For  the  reasons  stated  Id 
the  foregoing  opinlfW,  It  is  ordered  that  the 
Judgmmt  of  the  district  court  be  affirmed. 


CHICAGO,  B.  &  Q.  R.  CO.  V.  QIPFEX. 
(Supreme  Court  tt  Nebraska.   Oct.  7,  1908.1 

RAXIJtOAD  RIGHT  OF  WAT— LICENSES— NEGU- 
GENCB-QUR8TI0N  FOR  JURY. 

1.  The  proprietor  of  an  elevator  built  apoa  tlte 
right  of  way  of  a  railroad  company  by  pennU- 
eioD  of  the  company  is  a  licensee  upon  the  precc- 
ises,  and  must  operate  his  elevator*  loading  can 
therefrom,  subject  to  the  right  of  the  compan.* 
to  handle  its  trains  and  use  the  track  fc<r 
switching  purposes  In  the  ordinary  and  umal 
way  of  doioK  sncb  work. 

2.  The  plaintiff,  an  empIoy6  of  an  elevator, 
was  filling  a  car  with  grain  when  interrapted 
by  the  switching  operations  of  a  freight  train 
that  arrived  at  the  station  dorioK  his  work. 
The  partly  filled  car  was  moved  easterly  a!on? 
the  track,  and  finally  returned  to  the  elevator, 
and  left  standing  with  two  other  cars  atta^b^i. 
and  to  the  west  of  the  partly  filled  cnr.  Ttr 
brakeman  in  charge  asked  the  plaintiff  if  tne 
car  was  placed  in  the  right  position  to  be  filled, 
and  plaintiff  replied  that  it  was  not,  but  was  as 
nearly  right  as  they  could  place  it.  aad  that  be 
would  "pinch"  it  into  position  with  a  crowbar. 
The  plaintiff  then  nncoopled  the  partly  filled  car 
from  the  one  standing  west  of  it,  dimbed  to  th« 
top  of  the  car,  and  loosened  the  brake.  Whi'» 
on  the  car  be  looked  for  the  engine,  and  saw  it, 
with  some  cars  attached,  going  west  on  the 
switch  track;  the  engine  then  being  about  Ti> 
enter  upon  the  main  track.  Supposing  that  tbe 
crew  had  finished  the  work  of  switohing,  pliin- 
tiff  descended  from  the  car,  took  a  crowbar,  aoo 
went  between  the  partly  filled  car  and  the  cai 
standing  to  the  west  of  It,  and  commenced  Ibt 
work  of  pinching  said  car  Into  position  to  be 
filled  from  the  elevator  spout.  While  so  «&■ 
gngod.  another  car  was  shunted  or  kicked  apoD 
the  side  track  with  such  force  as  to  drive  tfat 
two  cars  standing  on  the  track  west  of  the  car 
at  which  plaintiff  was  working  up  against  die 
plaintiff,  and  driving  the  crowbar  whIcAk  he  wu 


(Syllabus  b?  the  Court) 

Commissioners'  Opinion.  Department  Na 
3.  Error  to  District  Court,  FlUmbre  Oonnty; 
Stubbs,  Judge. 

Action  by  George  B.  Glffen  against  the 
Chicago,  Burlington  &  Qulncy  Railroad  Com- 
pany. Judgment  for  plalntUL  Defendant 
brings  error.  Affirmed. 

J.  W.  Deweese  and  F.  B.  Bishop,  for 
plaintiff  In  error.  F.  B.  Donlattunrpe,  for  de- 
fendant  In  error. 

DUFFIE.  O.    Glffen,  the  plaintiff  below, 
was  employed  In  an  elevator  In  the  town  of 
Grafton,  Neb.    There  are  two  elevators  on 
the  railroad  right  of  way,  Glffen  being  em- 
ployed in  the  west  elevator.    The  facts  up- 
on which  he  claims  to  recover,  omitting  the 
formal  allegations,  are  as  follows:   "That  on 
or  about  the  27th  day  of  July,  1901,  and  for 
a  long  time  prior  thereto,  plaintiff  tiad  been 
working  In  said  west  elevator  at  a  salary  of 
$35  per  month,  and  on  said  day  tbere  was 
standing  on  said  side  track  at  said  elevator 
tbree  cars,  one  of  which  plaintiff  was  load- 
ing with  grain;  the  other  two  standing  west 
of  said  loaded  car,  and  being  empty.  That, 
wblle  said  plaintiff  was  loading  said  car, 
one  of  defendant's  engines,  pulling  several 
freight  cars,  proceeded  west  of  said  depot  on 
defendant's  main  line,  and  backed  onto  said 
switch,  going  to  the  east  elevator  for  some 
purpose  unknown  to  plaintiff.    That  In  so 
going  the  said  three  cars  as  above  mention- 
ed were  pushed  toward  said  east  elevator. 
That,  after  the  purpose  had  been  accomplish- 
ed for  which  defendant's  engine  and  cars 
had  been  pushed  to  said  east  elevator,  the 
said  engine  proceeded  vrest,  pulling  the  two 
empty  cars  and  the  car  almost  loaded  as 
aforesaid  t>ack  to  the  west  elevator,  trying 
to  leave  tbe  loaded  car  In  the  position  It 
occupied  before  being  moved  east  That, 
after  said  three  cars  were  so  brought  to  said 
west  elevator,  one   of   defendant's  brake- 
men  uncoupled  the  said  three  cars  from  the 
balance  of  the  freight,  train,   when  said 
freight  train  proceeded  west   That  plaintiff, 
discovering  that  said  loaded  car  as  aforesaid 
was  not  occupying  a  position  where  the  load- 
ing of  the  same  could  be  finished,  went  to 
the  top  of  the  loaded  car— the  brake  having 
been  put  on  by  one  of  the  defendant's  brake- 
men— and  threw  off  the  brake,  expecting 
that  by  so  doing  the  car  would  move  a  little 
to  the  east  the  grade  Inclining  towards  the 
east   That  while  plaintiff  was  still  on  top 
of  said  car  be  saw  that  said  engine  and  the 
cars  attached  thereto  were  proceeding  west 
to  the  main  track,  and  plaintiff,  being  satis- 
fled  that  the  switching  by  said  engine  for 
said  time  was  through,  descended  to  the 
ground,  and,  finding  that  said  loaded  car  did 
not  move  far  enough  east  took  a  crowbar 
and  commenced  to  apply  the  same  to  one  of 


name  Is  unknown  to  plaintiff.  In  connectloB 
with  said  freight  train,  discovered  that  a 
loaded  car  In  connection  therewith  should 
also  have  been  cut  off  and  left  on  said  aide 
track,  accordingly  notified  the  engineer  of 
said  train  of  said  fact  and,  while  plaintiff 
was  engaged  In  trying  to  move  said  loaded 
car  wltb  said  crowbar,  and  without  any 
notice  whatever  of  said  change  of  plans  be- 
ing conveyed  to  him,  without  any  of  de- 
fendant's brakemen  or  agents  In  any  way 
giving  notice  to  said  plaintiff,  the  said  en- 
gineer, with  gross  negligence  and  extreme 
carelessness,  and  without  giving  any  signal, 
either  by  whistle,  bell,  or  In  any  other  way, 
caused  said  engine  to  kick  said  loaded  cAr 
back  on  said  switch,  without  said  car  having 
any  person  or  persons  controlling  Its  move- 
ments, and  It  was  sent  with  such  force  that 
as  it  struck  said  two  wnpty  cars  they  stmck 
plaintiff  on  his  back,  whereby  said  crowbar 
he  was  using  In  front  of  him  was  driven 
completely  through  the  following  muscles  of 
plaintiff's  left  thigh,  to  wit:  Gracilis  ab- 
ductor magnufl,  semimembranous,  semiten* 
denosus  biceps,  and  the  glutseus  magnus." 
Damage  was  claimed  In  the  sum  of  (3,000. 
Judgment  went  In  favor  of  the  plaintiff  for 
$1,000,  and  the  defendant  has  taken  error  to 
this  court 

From  the  foregoing  extract  from  the  peti- 
tion It  will  be  seen  that  the  action  is  based 
wholly  upon  the  fact  that  the  plaintiff  be- 
lieved that  the  train  crew  in  charge  of  de- 
fendant's train  had  finished  the  work  of 
switching,  and  were  about  to  proceed  upon 
their  way  west  Acting  upon  this  belief,  he 
ent«'ed  between  two  of  the  cars  left  on  the 
side  track,  and  was  Injured  In  the  manner 
stated  In  the  petltlcm  by  another  car  ot  the 
train  being  switched  upon  the  side  track  and 
kicked  against  the  cars  behind  him.  The 
right  of  the  plaintiff  to  recover,  and  to  avoid 
the  cliarge  of  contributory  negligence,  doea 
not  depend  solely  upon  his  ovrn  belief  that  it 
was  safe  to  enter  between  the  cars  for  the 
purpose  of  "pincbingf'  one  of  them  Into  the 
position  desired;  but  the  question  Is,  was 
this  belief  derived  from  acta  and  declarations 
of  the  servants  of  the  plaintiff  in  error,  ui>- 
on  which  he  might  rely,  and  which,  in  the 
judgment  of  the  jury,  would  justify  a  rea- 
sonably prudent  man  to  act  as  he  did?  As 
stated  In  Muldowney  v.  III.  Cent  R.  Co.,  86 
Iowa,  462;  "The  reasonable  belief  of  a  party 
that  be  will  not  sustain  an  injury  In  doing 
acts  which  but  for  such  belief  would  be  negli- 
gent does  not  exonerate  him  from  the  charge 
of  negligence."  The  evidence  discloses  a 
state  of  facts  which  we  think  made  It  a  ques- 
tion for  the  jury  to  say  whether  or  not  Glffen 
was  negligent  In  going  between  the  cars. 
Prior  to  doing  so,  the  switching  crew  bad 
"spotted"  the  car  which  Oiffen  had  been  fill* 
lug  from  the  elevator.  This,  mm  m  nndos 


nearly  In  poslttcm  to  be  filled  from  tibe  ele- 
ctor EB  could  MHiTenlently  be  done  by  the 
use  of  tbe  ene^e.  At  tbls  time  Ibe  follow- 
ing conTersatlon  took  place  between  Oiffen 
and  tb»  brakeman  In  diarge:  **Q.  Tell  ns 
what  he  [the  bratemon]  said?  A.  He  asked 
me  It  the  car  was  at  the  place  I  wanted  It, 
and  U  tiie  car  was  right  I  told  him,  *No,' 
and  said  that  it  Is  aboot  as  near  right  as 
yon  can  get  It*  He  says,  *Shan  I  ba<ik  ap7 
I  said.  *No^  I  wUl  pinch  It  with  a  crowbar.' 
He  says,  'All  right,'  and  wait  to  the  other 
md  of  the  train,  and  I  noticed  the  train  piuh 
aa  out  west  Q.  Wbere  did  yon  notice  it 
from?  A.  When  Igotnpimthecarlsee 
the  train  going  oat,  Just  heading  onto  the 
main  tnu^"  We  thhik  that  the  act  of 
ting  the  car,  and  tbe  Inquiry  by  the  brake- 
man  If  it  waa  xm^ierly  placed,  indicated  that 
tbe  train  crew  was  tluongh  with  its  votk  of 
Bwltchln^  so  far,  at  least,  as  not  to  farther 
tnterfwe  with  the  cor  which  Qittm  was  fill- 
ing, and  that  Oiffen,  tolling  the  brakeman 
that  he  would  pinch  It  into  the  exact  poslticm 
wanted,  with  a  crowbar,  gave  notice  to  the 
crew  tiiat  he  understood  that  Qiey  would  not 
further  Interfere  wltli  the  car,  and  tiiat  he 
hlms^f  would  eater  between  tiie  ears  and 
pinch  It  Into  portion;  llius  glTliuc  them  warn- 
ing that  he  was  abont  to  occupy  the  dang«- 
ons  position  that  he  did  under  the  belief  that 
be  was  not  to  be  further  Intetfoed  with  In 
his  wwk,  and  calling  upon  them  to  give  him 
notice  if  in  the  further  wcffk  of  switching  It 
was  necessary  to  move  the  ear  at  to  back  oth- 
er cars  against  It  In  sudi  manner  as  to  en- 
danger him. 

It  iB  true,  as  argued  by  the  company,  that 
the  owner  <tf  the  elevator  and  his  employ^ 
had  a  right  upon  the  railroad  ground  at  the 
elevator  as  licensees  only,  and  that,  being 
mere  licensees,  they  undwtook  to  do  their 
wotk  of  loading  cars  at  the  elevator  subject 
to  ihe  right  of  the  company  to  handle  Ito 
trains  and  use  the  track  for  swltehii^  pur- 
poses; that  the  company  bad  tbe  first  and 
primary  right,  as  against  them,  to  do  all  the 
work  necessary  In  setting  in  or  backing  up 
cars  <m  this  side  track,  whether  the  cars 
were  moved  hy  the  direct  movement  of  tbe 
engine,  or  whether  tbey  adopted  the  mode 
of  kicking  such  cars  onto  the  sidetrack.  This 
rls^t  tlie  company  had  exercised  by  moving 
the  car  which  Glffra  was  fllltng  from  the  ele- 
vator back  and  forth  upon  the  side  track  as 
the  wotk.  of  switching  required;  and  then,  as 
is  usual  in  such  cases,  it  had  attempted  to 
replace  Ibe  car  at  tbe  elevator  from  which  it 
was  being  filled.  In  Ibe  language  of  Ibe 
switching  crew,  they  had  "spotted  it,"  and 
we  think  tiiat  this  act;  together  with  what 
pamed  between  GIffen  and  tbe  brakeman  in 
charge,  was  suffldoit  to  support  a  finding 
that  the  company's  «nploy6s  bad  said  to 
blm,  in  effect:  "Our  work  does  not  furtber 
require  ns  to  interfere  with  this  car,  and 
yoo  may  safely  {woceed  to  plndi  it  into  poel- 


The  employes  of  the  company  knew  as  v«L 
as  GIffen  that  tbe  work  of  plziditiig  Ite  car 
into  position  required  GIffen  to  entv  he 
twe«  tbe  cars,  wbexe  be  could  itAtba  tet 
nor  be  seen;  and,  und»  andi  drcnmatUBH. 
it  was  undoubtedly  a  question  toe  the  1=7 
to  say  whether  the  eompanj  was  negi^eot  b 
not  ascertaining  that  he  had  entevd  Into  ias 
dangerous  position,  and  giving  blm  notltt  <£ 
Ito  Intention  to  further  toterfere  wltti  the  or 
at  which  he  was  at  wotk,  so  ttaat  be  nl^ 
protect  himself  against  danger.  We  coo- 
dude,  tberefMe,  fliat  there  -wnm  no  emr  b 
flubmitttog  the  question  of  ae^Sscnee  to  fie 
Jury,  and  that  the  findings  of  tbe  jury  an 
conduoivfc 

We  recommend  an  afflmiaiioa  of  the  Judg- 
ment 

ALBBBT,  O.,  concurs. 

P'ESR  CURIAM.  For  the  reasons  Btated  h. 
the  fwegoing  (pinion,  the  Jidg^ment  at  be 
district  court  la  afilrmed. 


SPBNGRh  et  bL  T.  8GOVIL  ct  aL 
(Snprenw  Court  of  Nebraska.   Oct  7.  IWOi 

VILU— CONSTSUCTION— NATURB  OT  BSTAT»- 
IKVAUD  PBOVISION. 

1.  A  testator  devised  certain  lands  locsted  i> 
Nebraska.  Missouri,  Iowb,  and  Dakota  ta  in 
dauKhter  M.,  her  h«rs  and  assigns  forevs,  n?- 
on  the  condition  that  she  should  not  alienate  tn 
lands  In  Nebraska  until  she  attained  the  see  of 
88,  but  tbat  she  might  alienate  tbe  other  Un^ 
with  the  consent  of  the  testator's  exeontm  ! 
and,  for  the  purposes  of  such  alienation.  »f-  \ 
pointed  the  mother  of  M.  her  gDordisn  nnti!  M. 
reached  the  age  of  majority;  clothing  the  giuii-  I 
Ian  with  full  power  to  transfer,  on  behalf  of  \t 
soeh  title  as  testator  possessed  at  the  time  ^ 
his  decease.   He  then  declared  that,  in  the  enm 
of  M.*s  death  without  living  issue,  so  mudi  1^  ' 
all  the  lands  described  as  she  bad  not  alieostcd  | 
and  conveyed  should  go  to  certain  other  pmov 
named.    M.  died  after  attaining  the  age  of  33. 
but  without  issue,  devising  the  lands  in  Nebru-  : 
ka  to  her  husband.   Held,  that  the  testator  is-  ! 
tended  to  give  to  M.  a  fee-simple  estate  in  tbe 
Nebraska  lands,  with  power  of  alienation  sftff 
attaining  the  age  of  83. 

2.  Where  a  testator  devises  land  to  his  danicb- 
ter  in  fee  simple,  a  subsequent  clause  in  hs 
will  hy  which  he  attempts  to  devise  over  to  od>- 
ers  BO  much  of  the  land  as  hla  daughter  bu 
not  alienated  during  her  lifetlma,  If  slie  lOm 
without  living  issue.  Is  void. 

(Syllabus  by  the  Court) 

Oommlssioners'  Opinion.  Department  ^ 
8.  Appeal  from  District  Court  Otoe  Oonstr 
Jessen,  Judge. 

Action  by  Ella  O.  Spencer  and  othoi 
against  Charles  Ford  Scovll  and  otbcn- 
Judgment  for  defendants,  and  plolntlflk  ip-  . 
peal.   Affirmed.  j 

L.  F.  Jackson,  Sawyer  &  Snell,  Woolwortb 
&  McHugh,  and  B.  K.  Thompson,  for  a^ 
huits.   O'Neill  &  Gilbert;  for  aivellees. 

KIREPATRIGK,  0.  This  Is  an  appeil 
from  a  Judgment  of  tbe  district  court  of  Otof 


imlttlDg  formal  descriptions  of  the  premlsea 
terlsed,  reads  as  follows: 

"I  gtre  and  devise  to  mj  dangbttt  Minnie 
lawke  [certain  property  In  Nebiarioi,  In 
illBSoiirl,  In  Iowa  and  Dakota],  togetber  with 
lU  and  aingnlar  tbe  tenements,  bwedlta- 
oente  and  appurtenances  unto  all  and  each 
I  the  abore  mentioned  and  described  prem- 
ws.  In  'Item  Sixth*  of  tills  instrument  re- 
erred  to,  belongbts  or  In  any  wise  appertaln- 
Qg;  upon  the  express  condition,  however, 
bat  the  said  Minnie  Hawke  shall  not  grant, 
largaln,  sell,  convey,  mortage  or  otherwise 
Qcumber  or  permit  to  be  encnmbered,  or  sold 
.U7  of  the  premises  described  In  said  'Item 
Itxtb,'  nntil  she  shall  have  attained  tbe  age 
<f  thirty-three  years,  except  tbe  timber  land 
Itnated  In  *  *  *  Missouri,  and  ba  ondl- 
Ided  land  situated  In  *  *  *  Iowa,  and 
he  mineral  lands  *  *  *  In  Dakota,  may 
«  by  her  granted,  bargained,  sold,  released, 
(Ultclalmed  ot  demised  wltii  the  assent  and 
nnvral  of  my  executors  of  ttitti  my  last  vrlU 
ud  testament,  hereinafter  named,  tiw  sur^ 
Ivors  or  survivor  of  them,  expressed  In  tiie 
leed.  lease  or  other  Instrument  aUenatli^ 
be  same,  without  the  aid  of  a  court  of  equi- 
y,  and  to  that  end,  I  do  hereby  appoint  Eliza- 
■eth  A.  Hawke,  her  mother,  guardian  of  my 
aid  daughter,  Minnie  Hawke,  until  she  shall 
lave  arrived  at  the  age  of  majwity,  for  the 
lurposes  of  her  person  and  the  conveyancing 
ly  her,  leasing  and  selling  of  said  last-men- 
loned  prapetts,  and  with  foil  power  and  an- 
horlty  to  execute  and  deliver.  In  the  name 
•f  my  said  daughter  Minnie  Hawke,  until 
he  shall  attain  the  age  of  majority,  as  such 
nardian,  all  necessary  deeds,  conveyances, 
eases  and  other  muniments  of  title,  to  as- 
ure  to  the  pnrcbasors  such  title  therein  as 

posBessed  at  tiie  time  of  my  decease,  and 
intil  the  said  Minnift  Hawke  shall  arrive  at 
he  age  ot  thirty-three  years,  It  Is  my  will 
nd  I  do  hereby  direct  and  request  my  said 
zecutors,  the  survivors  or  survivor  of  them, 
»  enter  Into  and  upon  the  above-described 
remises^  situated  In  the  state  of  Nebraska, 
eferred  to  to  said  'Slxtb  Item'  of  this  In^ 
trument,  and  to  lease  and  Arm  let  the  same, 
or  the  nse,  benefit  and  behottf  of  my  said 
aughter,  Minnie  Hawke,  and  [after  dednct- 
ig  certain  charges]  •  •  •  pay  to  my 
aughtor'a  goardlan  for  her  use,  the  balance 
f  sucb  TentBt  issues  and  profits  from  time 
D  time,  until  she  shall  arrive  at  her  majori- 
y,  and  afterwards  to  her  as  the  same  shall 
ome  to  the  hands  of  my  executors,  they 
harging  to  the  rest,  residue  and  remainder 
t  my  estate  soeh  reasonable  sum  annually 
or  their  services  In  that  b^If  as  irlll  be  a 
□St  compensation  tberefor. 

"To  have  and  to  bold  all  and  singular,  the 
•remises  In  'Item  ^tb'  of  this  my  last  will 
nd  testament,  unto  my  said  daughter  Minnie 
lawke,  subject  only  to  the  limitations  bers- 


Hawk^  shall  dq^art  this  life,  either  before 
or  after  my  decease,  having  no  Issue  of  her 
body  bom,  bet  surviving,  it  is  my  will,  and 
I  do  hereby  order,  direct  and  require,  that 
all  the  above-menttoned  premises  described  In 
said  'Item  Sixth'  ncit  by  ber  alienated  and 
conveyed  previous  to  ber  death,  shall  de- 
scend to  and  be  divided  between  my  beloved 
wife,  Elizabeth  A.  Hai^  and  my  daughters 
Ella  Spencer,  and  Lulu  Hawke  Rector,  and 
th^  heirs  1^  representatloos,  share  and 
share  alike,  provided  that  no  part,  parcel  ot 
portion  of  said  ivroperty  shall  desceid  to  and 
be  vested  to  any  child  or  cSdldren  of  my  sod. 
^raiiam  Hawk^  begotten  upon  the  body  of 
the  hereinabove  mentltned  Sadie  Gladstone." 

The  appellants  are  the  devising  over  claim- 
ants under  the  above-quoted  Item,  Ella  G. 
Spencw  and  William  Hairice;  flie  appellees 
being  Charles  S'ord  ScovU,  ttie  husband  of 
Mtonle  Hawke^  who  is  the  devisee  of  tbe 
Nebraska  lands  described  in.  the  will,  xmder 
tbe  last  vrlll  of  Minnie  Hawke,  deceased,  his 
wife,  and  certato  other  heirs  of  Robert 
Hawke,  who  were  made  defendants  because 
of  the  alleged  totereste  claimed  them  to 
the  premises.  Mimiie  Hawke  died  after  at- 
taining the  age  of  38  years,  and  after  her 
marriage  to  ScovU,  leavtog  no  Issue  surviving 
her;  and  aiq;>ellanto  teought  this  suit  tor 
partition  of  the  Nebraska  lands,  seeking  to 
bar  Scovll  of  his  claim  mder  the  will  of  his 
deceased  wife.  The  appellants'  petition  to 
the  lower  court  was  demurred 'to,  the  facte 
above  mentioned  being  admitted  to  be  true, 
and  the  will  of  Robot  Hawke  being  made  a 
part  of  tbe  petlti<m  and  subject  to  the  same 
demurrer,  which  was  by  the  trial  court  sus- 
tained, and  the  cause  Is  ivesented  In  this 
court  for  determination. 

The  only  ^perty  to  controversy  to  fltls 
proceedtog  Is  that  located  to  Metoraska.  The 
question  presented  Is  whetiiw  the  attempted 
devise  ovor  Is  valid,  or,  steted  dlfferentiy, 
did  Minnie  Hatrite,  under  the  terms  ot  Item 
sixth,  teke  such  a  title  in  tbe  Nebraska  Uu^ 
as  empowered  ber  to  devise  the  lands  to  her 
husband,  and  tiius  defeat  tber  execntory  de- 
vise? A  right  dedMon  of  this  qoestion  de- 
pends upon  a  correct  answer  to  two  in- 
quiries—what was  the  totent  of  the  testetor? 
and  Is  th«e  any  ototecle  to  the  enftircemoit 
of  that  intent?— a  question  ot  fact  and  a 
question  of  law. 

A  rule  always  Jealously  enforced  by  the 
court  Is  that  the  Intent  of  the  testator  must 
be  carefully  ascertained.  No  court  will  add 
to  or  subtract  <me  wmrd,  or  twist  or  strato  an 
existing  word,  to  order  to  omdemn  or  save 
from  condemnation  a  bequest  clearly  conteto- 
ed  in  the  will.  In  this  important  Inquiry  the 
language  of  the  vrill  Is  the  only  evidence  of 
the  Intent  Counsel,  to  their  able  and  some- 
what voluminous  Iniefs,  have  steted  thdr 
various  contentions  to  many  forms,  bat  we 


briefly  as  follows:  On  behalf  of  appellants 
It  Is  contended  that  by  the  will  Robert 
Hawke  Intended  to  give  to  his  daughter  Min- 
nie a  life  estate  In  the  lands  in  controversy, 
or  perhaps  an  estate  upon  a  conditional  lim- 
itation, determinable  upon  her  death  without 
issue,  with  an  executory  devise  or  remain- 
■der  over  to  appellants.-  On  behalf  of  appel- 
lees it  is  contended  that  Minnie,  under  the 
will,  took  an  estate  In  fee  simple  in  the  Ne- 
braska lands,  and  that  therefore  the  devise 
over  must  fall  for  repugnancy,  in  harmony 
with  the  rule  that  there  can  be  no  limita- 
tion over  after  an  estate  in  fee  simple.  We 
■do  not  understand  that  there  Is  any  sub- 
stantial conflict  between  the  parties  to  this 
-controversy  as  to  the  rule  that,  where  a  tes- 
tator has  once  clearly  vested  in  a  legatee  a 
fee  simple  absolute,  subsequent  clauses  will 
not  operate  to  cut  down  such  an  estate  to  s 
lesser  fee,  Buch  clauses  being  held  void  for 
repugnancy.  It  seems  to  us  that  as  to  this 
proposition  there  is  no  discord  between  the 
cases  cited  by  both  appellants  and  appellees. 
The  parting  of  the  ways  Is  arrived  at  in  the 
application  more  of  rules  of  construction  than 
of  positive  rules  of  substantive  law.  This 
may  perhaps  be  indicated  by  a  brief  excerpt 
from  Sheets'  Appeal,  52  Pa.  257,  cited  by 
appellants  in  their  reply  brief:  "Subsequent 
provisions  will  not  prevail  to  take  from  an 
estate  previously  given  qualities  that  the  law 
regards  as  inseparable  from  It,  as,  for  ex- 
ample, alienability;  but  they  are  operative 
to  define  the  estate  given,  and  to  show  that 
what  without  them  might  be  a  fee  was  In- 
tended to  be  a  lesser  right."  Slnlllar  lan- 
guage, also  quoted  In  appellants'  brief,  occurs 
In  Eaton  v.  Straw,  18  N.  H.  320:  "There  can 
be  no  limitation  over  after  an  absolute  fee, 
1)01  an  attempt  to  constitute  a  limitation 
over,'  after  language  which  might  otherwise 
be  construed  to  convey  an  absolute  fee,  may 
serve  to  give  a  construction  to  that  phrase- 
-ology,  and  show  that  guch  an  estate  was  not 
intended."  We  think  that  these  eicerpts 
recognize  the  essential  repugnancy  between 
an  estate  in  fee  in  the  first  taker,  and  an  at- 
tempted devise  over.  While  some  question 
is  made  of  the  reasonableness  of  this  rule, 
although  sustained  by  many  authorities,  and 
some  citations  are  made  which  plainly  ques- 
tion Its  soundness,  we  will  for  the  present 
assume  it  to  be  the  rule  applicable  in  this 
case,  inasmuch  as  appellants  seemingly  base 
their  case  upon  the  assumption  that  Minnie 
Hawke  took  a  base  or  determinable  fee  In  the 
Nebraska  lands,  In  consequence  of  which, 
under  the  rule  stated,  the  devise  over  would 
be  good.  It  seems  equally  apparent  to  us 
that  appellees  have  based  their  entire  argu- 
ment upon  the  proposition  that  the  devise 
-over  to  appellants  is  valid  If  Minnie  Hawke 
took  less  than  a  fee-simple  absolute  in  the 
lands  In  controversy,  and  have  labored  to 
•how  that  the  estate  in  her  vested  is  one 
In  fee  simple,  wltb  nnUmlted  power  of  OUh 
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question  of  fact  already  su^eated.  namelT 
the  estate  intended  to  be  glr^  to  MItjk 
Hawke  in  the  Nebraska  lands.  Our  xnda- 
standing  of  the  language  of  Robert  Havke'i 
will  may  be  shown  by  rearranging  the  co^ 
cation  of  the  directlona  In  the  Item  quoted, 
reading  the  Item  as  If  It  said:  "I  give  l» 
Minnie  the  lands  described  In  Nebraska,  Mi^ 
sourl,  Iowa  and  Dakota,  to  have  and  to  beH 
all  and  singular  unto  the  said  Minnie,  lis 
beira  and  assigns  forever,  sobject  only  i: 
the  following  conditions:  The  laikds  In  Mi»- 
Bourl,  Iowa  and  Dakota,  may  be  by  her  aiUs- 
ated  with  the  assent  of  my  executors,  and 
until  she  arrives  at  her  majority,  any  swi 
alienation  shall  be  through  her  mother,  bev- 
by  appointed  her  guardian,  who  shall  ban 
full  power  and  authority  before  Minnie's  ' 
majority  to  transfer  on  betialf  of  her  mxb  ! 
title  as  I  possessed  therein  at  the  time  ol  | 
my  death.  But  the  said  Minnie  shall  oat  ! 
alienate  or  encumber  any  of  the  lands  in  Ne- 
braska until  she  shall  have  attained  the  tgt 
of  thirty-three  years,  and  until  then  I  dlr«t 
that  my  executors  shall  take  possession  and 
manage  the  same,  paying  the  profits  to  her." 
Aa  Minnie  Hawke  attained  the  age  of  33 
years,  we  may  disregard  the  restriction  upca 
her  power  of  alienation  tintil  attaining  tint 
age,  except  so  far  as  it  may  be  necessary  to 
consider  it  to  ascertain  the  intent  of  the  t» 
tator.  As  the  lauds  outside  of  Nebraska 
not  in  controversy,  the  directions  concemis; 
them  are  likewise  only  interesting  in  so  tax 
as  they  may  enlighten  the  mind  <m  tbe  qtxt- 
tlon  of  Intent. 

Appellants  contend  tiiat  Minnie  Hawke 
was  given  a  base  or  determinable  fee  in  tlK 
Nebraska  lands,  which  would  ripen  Into  i 
fee  upon  the  birth  of  Issue  surriring  her. 
and,  dying  without  living  Issue,  would  veit 
absolutely  in  the  devisees  over.  To  snst&ls 
this  contention,  they  read  the  devising  over 
clause  as  if  It  said:  "In  the  event  of  ba 
death  without  issue,  then  all  the  lands  Id 
Nebraska  [that  is,  tbe  lands  regarding  which 
no  power  of  alienation  was  given]  sball  pi 
to,"  etc.;  restricting  the  words  "not  by  iat 
alienated  and  conveyed"  to  the  other  lands 
devised.  Tbe  ailment  assumes  that  sbe 
was  not  by  the  will  empowered  to  alienate 
the  Nebraska  lands  In  fee  simple,  and.  If 
we  have  not  misapprehended  counsel,  tbe 
warrant  for  this  assertion  la  to  be  found  lo 
tlie  fact  that  the  testator  did  In  express 
terms  provide  for  the  alienation  by  her  of  tD 
the  lands  outside  of  Nebraska.  There  is  ao 
necessity,  it  Is  urged,  to  infer  a  power  to  sti 
In  fee  tiie  lands  in  controversy,  because  tlw 
devisee  has  been  expressly  given  the  povpr 
to  sell  certain  other  lands  In  fee,  which  are 
speciflcally  described.  We  have  read  the 
language  of  this  Item  many  times,  and  as- 
not  bring  ourselves  to  the  belief  that  such  ■ 
construction  thereof  Is  warranted.  Let  ns 
read  the  Item  aa  If  it  contained  no  other  de- 
vise than  that  of  the  landi  In  Nebnafca.  B 


rouia  men  five  to  Mintiie  uawKe  all  toe 
ands  In  Nebraska  mentioned  therein,  to  ber 
lelrs  and  aaslKna  forever,  subject  only  to 
lie  condition  tbat  she  should  not  alienate 
bft  same  nntll  she  arrived  at  the  age  of  33 
•ears.  Aasumlng  tbat  the  Item  contained 
lothlng  more,  would  the  testator  not  be  un- 
lerstood  by  "man  of  plain  underatandlng" 
o  mean  that  after  the  age  of  S3  had  been  at- 
alned,  the  power  to  alienate  would  vest? 
t  one  shonld  say  to  his  servant,  "I  give  you 
his  horse,  npon  the  condition,  however,  that 
rou  shall  not  ride  it  until  the  first  day  of  next 
nontb,"  tbe  servant  would  be  Justified  In 
issumlng  tbe  right  to  ride  It  after  tbe  llmlta- 
lon  had  elapsed.  Robert  Hawke  gave  to 
dinnle  Hawke  the  Nebraska  lands,  her  heirs 
tnd  assigns  forever,  npon  the  condition  tbat 
the  should  not,  until  attaining  a  certain  age, 
lo  with  it  what  she  would,  »cept  for  the 
condition  Imposed,  have  had  the  right  to  do 
)efore  then— a  right  Incident  to  the  estate 
[ranted,  namely,  to  her,  ber  heirs  and  assigns 
'orever.  After  attaining  tbe  age  of  33,  there- 
'ore,  In  the  absence  of  any  wot^  clearly 
ndicatlng  a  contrary  intent,  it  must  be 
leld  that  Minnie  took  an  estate  In  fee  sim- 
ile In  the  Nebraska  lands. 

If  such  is  the  Intent  to  be  inferred  from 
10  much  of  the  language  of  the  Item  as  re- 
ates  solely  to  the  Nebraska  lands,  what.  If 
mytbtng,  is  subtracted  from  the  estate  there- 
n  granted  by  reason  of  the  fact  that  In  the 
tame  devise  the  testator  also  devises  other 
ands,  and  makes  certain  specific  directions 
vlth  reference  to  tbem?  In  substance,  the 
estator  Ims  said:  "I  give  certain  lands  lo- 
oted In  four  states  to  my  daughter,  npon 
lie  condition  tbat  she  shall  not  alienate  the 
ands  in  one  state  until  she  is  thlrty-tbree 
''ears  old;  but  the  other  lands  she  may 
illenate  immediately,  and  to  that  end  I  make 
ler  mother  her  guardian  untU  she  arrives  at 
ler  majority  for  tbe  purpose  of  conveying 
his  property  for  ber,  and  give  to  ber  mother 
'all  authority  to  execute  for  her  any  instru- 
oent  to  transfer  to  tbe  purchaser  such  title 
LS  I  possessed  therein  at  the  time  of  my 
leatlu"  Does  the  fact  that  he  expressly  em- 
towers  ber  to  alienate  tbe  lands  outside  of 
■Nebraska  before  she  Is  33  Imply  that  she  fa 
0  have  an  estate  less  than  a  fee  simple  In 
he  Nebraska  lands?  We  are  unable  to  an- 
>wer  In  tbe  affirmative.  On  the  contrary.  It 
leems  to  na  that  having  attempted  to  restrict 
he  power  of  alienation  as  to  tbe  Nebraska 
ands,  he  songbt  to  avoid  tbe  possibility  of  a 
Dlsconstmction  of  tbe  exception,  and,  to  pre- 
sent its  application  to  all  the  lands,  expressly 
itated  that  she  might  alienate  the  lands  out- 
dde  of  Nebraska.  Then,  mindful  of  the  fact 
hat  she  was  at  the  time  of  making  the  will 
mder  tbe  ag'e  of  majority,  he  sought  to  pro- 
ide  means  for  tbe  alienation  of  those  lands 
)efore  ber  majority  by  tbe  appointment  of 
ler  mother  as  guardian;  and.  as  we  take 
t,  tbe  apedfle  language  In  which  he  clothes 
inch  gnardlan  with  fall  power  and  antborlly 


to  pass  "sucn  title  as  be  possessed  therein 
at  the  time  of  bis  decease"  is  but  tbe  mani- 
festation of  a  somewhat  natural  anxiety  as 
to  tbe  obstacles  tbat  might  present  them* 
selves  to  the  alienation  of  the  lands  through 
a  guardian  before  the  devisee  had  attained 
her  majority.  As  we  read  it,  there  Is  nothing 
In  the  language  quoted,  e^ressed  or  implied, 
regarding  the  lands  outside  of  Nebraska, 
tbe  appointment  of  a  guardian  for  tbe  minor 
devisee  for  certain  purposes,  tbe  clothing 
of  such  guardian  with  certain  powers,  that 
argues  against  the  supposition  that  tbe  tes- 
tator understood  be  had  given  Minnie  Hawke 
a  fee  simple  in  the  lands  in  controversy. 
The  devising  over  clause,  then,  must  be  read 
as  the  testator  wrote  It;  that  is,  the  words, 
"not  by  her  alienated  and  conveyed,"  must 
be  taken  to  apply  to  all  the  premises  de- 
scribed In  tbe  sixth  item. 

Oomlng  now  to  a  construction  of  the  devis- 
ing over  clause,  for  tbe  purpose  of  ascer> 
talning  whether  tbe  words  "are  oi>eratlve 
to  define  tbe  estate  given,"  and  to  see  wheth- 
er "what  without  them  might  be  a  fee  was 
Intended  to  be  a  lesser  right,"  as  expressed 
In  Sheets'  Appeal,  supra,  It  Is  plain  that  tbe 
testator's  desire  was  .that  all  the  lands,  In- 
cluding those  In  Nebraska,  which  Minnie 
bad  not  alienated  and  conveyed,  should,  opon 
tbe  happening  of  a  certain  contingency,  go 
over;  tbe  contingency  being  Minnie's  death 
without  surviving  issue.  Minnie  did  die 
without  Issue.  The  question  presented  is 
whether  this  is  a  case  In  which  subsequent 
provisions  are  invoked  to  take  from  an  es- 
tate previously  given  qualities  that  the  law 
regards  as  Inseparable  from  it,  namely,  alien- 
ability, or  whether  such  provisions  do  In 
fact  Import  tbat  the  testator  has  Intended 
by  the  preceding  language  to  give  a  lesser 
estate  than  tbat  language,  standing  alone, 
would  give.  We  have  already  concluded  tbat 
the  primary  devising  clause,  standing  alone, 
gives  to  Minnie  a  fee  simple  In  tbe  Nebraska 
lands.  As  we  read  It,  the  devising  over 
clause  rath»-  re-enforces  than  contradicts 
this  construction,  as  it  assumes  In  her  tbe 
power  of  alienating  those  lands,  and  only  at- 
tempts to  give  to  tbe  devisees  over  what  she 
has  not  disposed  of.  It  ought  not  to  be  cmi- 
teoded  that  language  in  a  subsequent  provi- 
sion which  assumes  that  the  first  taker  has 
the  power  of  alienating  tbe  lands  previously 
given  to  such  devisee,  ber  heirs  and  assigns 
forever,  without  other  qualification,  can  be 
effective  to  cut  down  tbe  estate  of  the  first 
taker  to  a  lesser  fee.  We  think  that  before 
this  can  be  done  the  language  must  be  so 
clear  as  to  leave  no  room  for  doubt. 

We  have,  then,  a  case  In  which  a  testator 
has  given  to  his  daughter  certain  lands  In 
fee  simple,  with  a  devise  over  to  others  of 
so  much  of  the  lands  i^s  bis  daughter  has 
not  disposed  of.  Tbe  rule  Is  supported  by  a 
great  weight  of  authority,  both  ancient  and 
modem,  that  the  devise  over  must  '~ 
reptignanc7>  In  Atf  y  General  t.  T 
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personal  eatate  unto  my  son  Francis  Hall, 
and  to  the  heirs  of  bis  body,  to  bis  and  their 
use,  to  be  paid  unto  him  In  three  yean  after 
my  death,  and  during  that  time  I  make  Sir 
Isaac  Newton,  executor  of  this  my  will,  and 
after  the  said  three  years  expired,  I  do  ap- 
point that  my  son  Francis  shall  be  executor; 
and  if  my  said  son  Francis  Hall  shall  die, 
leaving  no  heirs  of  his  body  living,  then  I 
give  and  bequeath  so  much  of  my  real  and 
personal  estate  as  my  said  sod  shall  be  pos- 
sessed of  at  his  death,  to  the  Goldsmiths 
Oompany  of  London,  In  trust  for  several 
charitable  uses  mentioned  in  his  will:  But 
my  will  Is,  that  the  company  shall  not  give 
my  said  son  any  disturbance  during  his  life." 
The  testator  died,  and  after  three  years 
Francis  Hall  took  uijpn  himself  the  execu- 
tion of  the  will,  and  some  time  after  suffer- 
ed a  common  recovery  of  the  real  estate, 
after  which  he  made  his  will,  appointing 
his  wife  executrix  thereof,  and  died  without 
issue.  The  Goldsmiths  Oompany  thereupon 
brought  an  action  to  have  an  accounting  of 
so  much  of  the  estate  as  Francis  Hall  died 
possessed  of.  Quoting  from  the  reporter's 
notes  of  that  case:  ''The  court  was  unani- 
mous that  the  limitation  over  was  void,  as 
the  absolute  ownership  had  been  given  to 
F.  H.,  for  it  is  to  him  and  to  the  heirs  of 
bis  body,  and  the  company  are  to  have  no 
more  than  he  shall  have  left  unspent;  and 
therefore  he  bad  the  power  to  dispose  of  the 
whole,  which  power  was  not  expressly  giv- 
en to  him,  but  it  resulted  from  bis  Interest 
The  words  that  give  an  estate  tall  in  the 
land  must  transfer  the  entire  property  of 
the  personal  estate,  and  then  nothing  remains 
to  be  given  over."  In  Jackson  v.  Bull,  10 
Johns.  19,  the  testator  devised  certain  lands 
to  his  son  Moses,  bis  heirs  and  assigns  fot^ 
ever,  and  then  declared:  "In  case  my  son 
Moses  shall  die  without  lawful  Issue,  the  said 
property  he  died  possessed  of,  I  will  to  my 
son  Young,"  etc.  It  was  held  that  the  tes- 
tator intended  to  give  Moses  an  absolute 
control  over  the  property,  and  the  words 
"the  property  he  died  possessed  of  were, 
as  in  the  Hall  Case,  held  to  imply  a  power  of 
disposition  in  Moses,  repugnant  to  and  de- 
structive of  the  limitation  over.  In  Ide  v. 
Ide,  6  Mass.  409,  the  testator  gave  to  bis 
son  Peleg,  bis  heirs  and  assigns  forever,  cer- 
tain lands,  adding  "that  if  my  son  Peleg 
shall  die,  and  leave  no  lawful  heirs  what 
estate  he  shall  leave  to  be  equally  divided 
between  my  son  John  Ide  and  my  grandson 
Nathaniel  Ide."  The  court  there  says: 
"Whenever,  therefore,  It  is  the  clear  inten- 
tion of  the  testator  that  the  devisee  shall 
have  an  absolute  property  In  the  estate  de- 
vised, a  limitation  over  must  t>e  void,  he- 
cause  it  is  Inconsistent  with  the  absolute 
property  supposed  In  the  first  taker,  •  •  • 
In  the  case  at  bar  there  is,  first,  an  express 
fee  simple  devised  to  Peleg,  in  consequence 


But  the  limitation  over  is  only  of  whaxeMifr 
he  should  leave  at  his  death,  wMch  is  a- 
BcrlptiTe  only  of  the  estate  of  whfcb  b-. 
should  then  be  in  possession.  Tbe  impl-i> 
tion  Is  therefore  necessary  that  tbe  tesuro: 
Intended  that  Pel^  might  dispose  of  anj  c 
all  of  the  estate  devised,  and  leave  notbiii  i 
at  his  death.  The  absolute,  imqaalified  s- 
t^est  in  the  estate  devised  was  tberefcn 
given  to  Peleg,  which  is  inconsiatent  with 
limitation  over  to  John  and  Nathaniel,  ud 
consequently  the  limitation  under  which  de- 
mandant claims  Is  void."  The  last  t^v 
cases  cited  follow  Attorney  General  t.  fiil. 
supra,  and  it  Is  urged  by  appellants  that  t&e; 
mlsapisreheDd  the  holding  In  the  Hall  Ouc. 
but  we  think  the  three  cases  are.in  a  direc 
line.  The  devises  In  the  tbree  cases  w 
strikingly  similar.  In  each  the  primary  At- 
vise  is  in  language,  standing  alone,  whkfe 
imports  a  fee  almple,  and  the  devise  om 
is  of  what  the  first  taker  had  not  disposed 
of,  implying  that  the  first  taker  bad  the 
power  of  dispoaitlon.  Other  caaes  wtfcli 
announce  the  same  rule  are  nnmmms,  aai 
need  not  be  tabulated  herein. 

Finally,  it  is  asked  why,  if  the  intent  of 
Bobert  Hawke  may  be  certainly  aacertained. 
that  the  property  devised  to  his  dsugbis 
Minnie,  not  by  her  alienated  and  oonveyfll 
Btiould  go  upon  her  death  without  Issue  » 
certain  persons  named,  audi  intent  sh<Mijd 
not  be  enforced,  no  principle  of  public  pol- 
icy contravening?  The  common-law  rale 
condemning  tor  repugnancy  the  devise  over 
Is  characterized  as  harsh  and  arbitiary.  snd 
we  are  asked  not  to  commit  the  jntiqtn- 
dence  of  this  state  to  it  The  answer  Is,  w« 
think,  that  where  a  testator  has  once  clesrlr 
expressed  his  intent  to  give  to  a  devisee  i 
fee  simple,  that  devisee,  his  heirs  apparent 
and  assigns,  are  entitled  so  to  regard  it  uxi 
deal  with  the  subject  of  the  devise  as  a  fee 
simple.  The  holder  of  an  estate  in  fee  sim- 
ple mlEiy  sell  it  and  convert  it  into  money, 
or  by  will  demise  It  or.  taking  tbon^t 
say,  "1  will  not  make  a  will,  as  I  desire  mj 
property  to  go  to  my  heirs  In  the  manoer 
provided  by  law."  There  Is  no  sound  ru- 
son  why,  in  the  last-named  event  the  es- 
tate should  not  pass  as  be  impliedly  directs, 
or  why.  In  the  second  event,  it  should  notfo 
as  be  exi^essly  directs,  but  pass  again  un- 
der the  dominion  of  the  very  Instrument  rest- 
ing in  blm  tbe  es^te  that  empowers  him  to 
sell  it  and  convert  It  into  money,  as  In  tbe 
first-named  event,  giving  the  money  to  hif 
heirs.  A  testator  is  not  under  tlie  well- 
established  rule,  and,  as  we  think,  ahoxiji 
not  be.  permitted  to  control  the  future  dev- 
olution of  property  vested  by  hla  will  ta 
fee  simple  in  his  devisee. 

In  tbe  view  we  have  taken  both  of  tbe 
question  of  fact  and  the  law  applicable,  it 
becomes  unnecessary  to  discuss  certain  other 
questions  suggested;  and,  Crom  wliat  Ins 


flit,  and  ihonld  be  afflrmed. 

DUFFta  and  POUND,  Od,  concur. 

PIBR  OUBIAM.  For  the  reasoDB  stated  In 
A  foregoing  oidnlon,  tbe  Judgment  of  the 
fltzlct  court  la  afflrmed. 


GONSTBBDINB  t.  MOOBB  et  aL 

Snpreme  Oonrt  of  Nebraeka.   Oct  7,  190a) 

MORTGAQB— TRANSPBR-CONBTRUCnON— 
PURCHASBR— NOTICB— PAYHBNT. 

1.  A  real  estate  mortsage  given  to  secare  a 
igotiable  note  is  a  mere  iacldent  to  the  debt, 
nd  is  transferred  by  a  transfer  of  the  not& 
febb  T.  Hoselton,  4  Neb.  808,  19  Am.  Rep.  ' 

ts.  ! 

2.  A  note  and  mortgage  execnted  and  deliv-  ■ 
red  together  a*  one  transaction  vUl  be  con-  i 
Tued  together,    norislons  in  the  mortgage  ; 
DtectiDg  the  indebtedness  itself  will  be  oon- 
:rued  with  the  note.   Association  ▼.  Moore,  59 

:.  W.  115,  40  Neb.  688. 

3.  When  the  note  and  mortgage  and  an  a«- 
ignment  of  the  mortgage  are  sold  and  deUr-  ' 
red  together,  the  pnrchaser  will  be  charged 
'ith  notice  of  the  contents  of  the  papers. 

4.  The  maker  of  nonnegoUable  papers,  who 
as  no  notice  of  a  transfer  thereof,  may  make 
a^ment  to  tbe  ori^nal  payee. 

(Syllabas  by  tiie  Conrt) 

On  rehearing.  Former  Judgment  Tacated, 
.nd  Judgment  at  district  comrt  reversed. 
For  former  opinion,  see  01  N.  W.  899. 

8KDGWICK,  J.  After  tbe  decision  of 
3amett  v.  Myers  (Neb.)  94  N.  W.  803.  a  re- 
learing  was  granted  In  this  case,  and  In  oth- 
trs  InTolring  tbe  same  qneations.  Upon  this 
learlng  tbe  plalnttlTs  attorney  has  fumlsh- 
!d  US  an  able  and  ezhanstlTe  argument  upon 
Jie  questions  luTolved,  wblcb  has  been  of 
freat  assistance  to  us.  Questions  luTolving 
the  n^iotiablllty  of  notes  secured  by  mort- 
gages and  other  collaterals  have  frequently 
:teen  considered  by  this  court.  As  early  as 
1876  It  was  determined  in  Webb  t.  Hoselton, 
i  Neb.  308.  19  Am.  Rep.  638,  that  "a  bona 
ide  purchaser,  for  value,  of  a  negotiable 
promissory  note  secured  by  mortgage,  before 
maturity  and  without  notice,  takes  the  mort- 
giigp,  as  he  does  tbe  note,  discharged  of 
all  equities  which  may  exist  between  tbe  or- 
iginal parties,"  and  also  that  "the  mortgage 
la  a  mere  incident  of  the  debt,  and  passes 
with  it."  These  principles  have  since  been 
adhered  to,  and  so  It  was  said  In  the  first 
opinion  of  Oamett  v.  Myers,  "The  long-es- 
tablished and  general  rule  Is  that,  if  the  note 
is  in  form  negotiable,  a  sale  and  transfer 
of  the  note  transfers  the  mortgage."  In 
Webb  V.  Hoselton  the  security  was  In  the 
form  of  a  deed  of  trust.  Its  sole  object  was 
to  secure  the  payment  of  the  note.  It  does 
not  appear  to  have  contained  any  provisions 

1 1  8m  HortMes,  voL  IK,  C«nt.  Dig.  H  00,  «. 


iwrated  In  tbe  mortgage  or  deed  aecnrliig  the 

note  was  not  considered, 

2.  That  tbe  note  and  mortgage,  when  ex- 
ecuted and  delivered  together  as  one  transac- 
tion, win  be  construed  together,  Is  not  a  new 
doctrine  in  this  state.  Association  v.  Moore, 
40  Neb.  686,  S9  N.  W.  116,  and  Seleroe  t. 
Bank.  60  Neb.  612,  70  N.  W.  220.  were  cited 
as  establishing  the  proposition  as  the  doctrine 
of  this  court  In  the  former  case  there  la 
a  somewhat  extenslre  discussion  of  the  ques- 
tion, and  tbe  concln^on  Is  that  the  provi- 
sion In  the  mortgage  that,  "if  the  mortgagors 
should  fall  to  pay  the  money  when  due, 

*  *  *  the  plaintiff  might  elect  to  pay  the 
same,  and  declare  the  whole  amonnt  due  and 
payable  at  once,"  gave  the  holder  of  the 
papers  the  right,  upon  such  failure,  "to  elect 
to  declare  the  whole  debt  due,  not  only  for 
the  purpose  of  forecIoslBg,  but  also  for  the 
purpose  of  enforcing  tbe  personal  liability." 
The  conclusion  Is  fortified  by  the  considera- 
tion and  discussion  of  authorities  from  this 
and  other  courts,  and  Is  considered  as  set- 
tling the  law  of  this  state  upon  that  ques- 
tion. In  tbe  course  of  the  opinion  It  Is  said: 
"Tbe  writer  was  at  first  of  tbe  Impression 
that  where  the  note  is  absolute,  and  tbe 
mortgage  contains  such  a  provision,  the  pro- 
vision should  be  restricted  to  the  remedy 
by  foreclosure,  rendering  tbe  debt  due  for 
tbe  purpose  of  foreclosure  only,  but  leaving 
the  maturity  of  the  debt  for  the  purpose  of 
enforcing  the  personal  liability  to  be  deter- 
mined by  the  note  Itself.  Tbe  adjudications 
do  not,  however,  bear  out  this  view.  In  this 
state  It  has  been  determined  that  In  decid- 
ing such  questions  the  note  and  mortgage 
should  be  construed  together.  Fletcher  v. 
Daugherty,  13  Neb.  224,  13  N.  W.  207;  Lan- 
try  V.  French,  33  Neb.  624,  60  N.  W.  679. 
This  principle  alone  would  not  be  decisive 
of  the  question,  for  the  reason  that,  constru- 
ing the  two  instruments  together,  the  fact 
that  the  stipulation  referred  to  was  contained 
In  the'  mortgage,  and  not  In  tbe  note,  might 
be  taken  as  an  evidence  of  the  Intention  of 
the  parties  to  restrict  the  effect  of  the  stipu- 
lation to  the  enforcement  of  tbe  mortgage. 

*  •  •  First  National  Bank  of  Sturgls  v. 
Peck,  8  Kan.  660,  was  a  suit  upon  notes  un- 
der similar  conditions.  Tbe  court  there  held. 
In  an  opinion  by  Brewer,  J.,  that  the  notes 
and  mortgage  were  to  be  construed  together, 
that  all  the  notes  became  due  upon  the  fail- 
ure to  pay  one,  and  that  the  statute  of  lim- 
itations ran  against  all  from  that  time."  It 
may  be  said  that  this  opinion  determines  the 
law  of  this  state  to  be  that  conditions  insert- 
ed In  the  contemporaneous  mortgage  which 
clearly  and  necessarily  relate  to  the  indebt- 
edness Itself,  and  manifestly  constitute  an 
attempt  to  modify  or  enlarge  the  terms  of  tbe 
note,  win  be  construed  with  tbe  note,  and 
parties  cbargeable  with  notice  of  such  pro- 
visions will  be  bound  thereby.   This  decision,. 


criticised  by  this  eoart  bat,  on  tbe  other 
band,  has  been  followed  as  antborlty;  and 
It  iu  not  perceived  that  parties  dealing  with 
commercial  paper  have  cause  to  complain  of 
inch  a  rule.  The  mle  its^  does  not  trench 
upon  the  sacredneas  of  commercial  paper  on- 
der  the  law  merchant.  The  parties  who  at- 
tempt to  make  a  promlaaory  note  mean  one 
thing  to  one  person,  and  another  tMug  to 
other  persons;  who  want  to  hold  the  note 
out  to  tbe  world  to  be  that  which  they  hare 
expressly  agreed  It  shall  not  be;  who  seek 
to  set  It  afloat  with  a  string  attached,  which 
msy  or  may  not  be  used  to  control  the  note, 
as  tiielr  Interest  may  thereafter  demand— are 
responsible  for  the  uncertainty  that  attaches 
to  such  securities.  If  doubtful,  conflicting, 
and  uncertain  provisions  in  the  contract  re- 
sult In  rendering  such  papers  nonnegotlable* 
tbe  remedy  Is  to  limit  the  pmvlslona  of  the 
mortgage  to  their  proper  functions  of  secur- 
ing die  Indebtedness,  and  define  the  terms 
of  the  Indebfedness  In  the  note  which  Is  giv- 
en for  that  purpose.  See,  also,  Seleroe  v. 
Bank,  50  Neb.  612,  70  N.  W.  220;  1  Bandolph 
on  Commercial  Paper,  168. 

3.  The  note  and  mortgage,  together  with 
an  assignment  of  the  mortgage,  were  sold 
and  delivered  to  the  plalntlfr.  It  la  Idle  to 
argue  that  under  such  circumstances  the 
plaintiff  was  not  bound  to  take  notice  of 
the  provisions  of  the  papers  which  he  pur- 
chased. 

4.  The  provision  of  the  mortgage  which 
was  held  to  affect  the  negotiability  of  the 
note  Is  copied  In  full  In  the  first  opinion  In 
Oamett  v.  Myers,  81  N.  W.  400.  The  note 
and  mortgage  In  this  case  were  Identical  In 
their  provisions  with  tbe  papers  Involved  In 
Garnett  v.  Myers.  Upon  this  hearing  It  was 
strenuously  contended,  and  Is  ably  and  ex- 
haustively argued  hi  the  brief,  that  these 
provisions  were  not  intended  to.  and  did  not, 
affect  the  Indebtedness  Its^  but  relate  only 
to  the  security,  and  ought  not,  therefore,  to 
render  the  note  nonnegotlable.  The  question 
thus  presented  is  not  free  from  dlfllculty, 
but  we  are  Inclined  to  adhere  to  the  construc- 
tion placed  upon  these  provisions  upon  the 
second  hearing  of  Garnett  v.  Myers.  After 
fully  providing  for  the  protection  of  the  se- 
cnritles,  other  conditions  are  Inserted,  which 
seem  to  have  no  meaning  unless  ihey  are 
construed  to  protect  the  holder  of  the  secu- 
rities against  texes  that  may  be  Imposed  vit- 
on  these  securities.  If  this  Is  their  meaning 
and  intention,  there  can  be  no  doubt  that 
such  conditions  render  the  amount  that  the 
mortgagor  may  be  compelled  to  pay  upon  the 
Indebtedness,  as  a  part  thereof,  uncertain, 
which  would  clearly  render  ttte  papers  non- 
negotiable.  The  papers  being  nonnegotlable,' 
payment  to  the  original  payee  without  notice 
to  the  payor  of  any  transfer  of  the  papers 
win  diBchaige  the  paper. 

The  brief  and  argument  of  appellant  are 
moatly  employed  in  the  consideration  of  ques- 


But  these  consldwatlons  are  mtlmportiEt. 
in  view  of  the  conclusion  tcAcbed  In  ^ 
foregoing  dtecusslon,  which  requires  a  r- 
veraal  of  the  Judgment  below. 

The  Judgment  heretofore  rendered  In  ttii 
court  Is  vacated,  tiie  Judgment  of  the 
trict  court  Is  reversed,  and  tbe  canse 
manded,  with  inatmctlons  to  dimnlas  tte 
case. 


NORTHBRN  OOUNTIBS  INV-  TRDST. 
IJndted,  v.  IDDOBB  et  aL 

(Sn^me  Oonrt  of  Nebraska.    Oct.  7.  1903.) 

On  rehearing.  Former  Judgment  (91  N.  W. 
402)  vacated,  and  decree  of  lower  oomt  sf- 
firmed. 

SSDGWIGK,  J.  A  rehearlns  wa«  alknred 
in  this  case  In  view  of  the  conclnsloiis  retci- 
ed  in  the  recent  hearing  In  Qamett 
ers,  04  N.  W.  808.  The  obllgattou  waeA 
upon  are  identical  In  their  prorlalona  wlti 
those  Involved  in  Oamett  t.  Myers  and  is 
Gonsterdlne  v.  Moore  &)plnlon  Sled  herewiib' 
06  N.  W.  1021. 

For  the  reasons  there  given,  tbe  Jndgmnt 
heretofore  rendered  In  ttils  cause  Is  vacated, 
and  the  decree  of  the  lovrer  court  Is  sfflrnw^ 


KORBBL  V.  SKOCPOU 

(Supreme  Conrt  of  NebrRska.    Oct.  T.  1908.) 

BAZ^B-OFFER  TO  RESCIND— RBCO VERT  OF 
PRiCS  PAID— INSTRUCTIONS. 

1.  Bvidence  examined,  and  Md  sufOdent  to 
snstain  the  verdict 

2.  To  warrant  the  rescission  of  a  sale  on  tbf 
grouDd  of  falee  repreeentation,  it  maict  appear 
not  only  that  the  repreBentations  were  false,  bui 
that  the  injured  party  believed  them,  and  acted 
upon  them  to  liia  injury. 

3.  Where  the  question  covered  by  an  instn^ 
tlon  tendered  by  a  party  is  resolved  by  tlie 
court  in  his  favor  as  a  matter  of  law.  be  can- 
not complain  of  a  refusal  to  give  soch  iiwtnic' 
tion. 

4.  Instruction  examined,  and  Md  sanctiMMd 
by  the  former  rulings  of  this  court. 

(Syllabus  by  the  Court.) 

Commissioners'  Opinion.  Department  No. 
2.  Error  io  District  Court,  Saline  Oountr: 
Stubbs,  Judge. 

Action  by  Frank  Korbel  against  Frank 
Skocpol.  Judgment  for  defendant,  and  plals- 
tlff  brings  error.  Afllrmed. 

F.  W.  Bartoa  and  J.  A.  Wild,  for  plaintlfl 
In  error.  J.  H.  Orlnun  A  Baa,  tat  defend- 
ant in  error. 

ALBS3BT.  O.  The  plaintlfl  allures.  In  sob- 
stance,  that  at  a  public  auction  iuHA  b7  tbe 
defendant  tbe  latter  offered  for  sale  s  cer 
teln  mare,  which  he  represented  to  he  aoaix! 
and  but  8  years  old;  that  plaintlff,  telylos 
i^on  said  representations  and  believing  than 
to  be  true,  boi^ht  the  mare  at  said  sale,  mai 
paid  the  defendant  therefor  the  sum  of 


11 L  luts  uiue  well  Knew;  uiat,  imineui- 
telj  upon  learning  of  tlie  falsity  of  the  said 
epresentations,  the  plaintiff  offered  to  re- 
ui-D  the  mare  to  the  defendant,  and  demand- 
d  of  him  a  return  of  the  price  paid;  that 
be  defendant  refused  to  accept  a  return  of 
be  mare,  or  to  return  the  price  paid  for  her. 
?he  prayer  is  for  Judgment  against  the  de- 
endant  for  the  amount  of  the  purchase  price, 
pith  Interest,  The  answer  admits  the  sale, 
lut  denies  all  the  other  allegations.  A.  trial 
esulted  In  a  verdict  and  Judgment  tor  the 
iefendant.   The  plaintiff  brings  error. 

The  principal  contention  of  the  plaintiff  is 
hat  the  verdict  Is  not  sustained  by  sufficient 
Tldence.  In  an  action  of  this  character  the 
ilalntlff  must  allege  and  prove,  among  other 
hlnga,  that  he  believed  the  representations 
o  be  true,  and  acted  upon  them  to  bis  dam- 
ge.  Beach  on  Contracts,  {  804;  Stetson  v. 
llggs,  37  Neh.  797,  66  N.  W.  628.  While 
here  Is  evidence  in  the  record  that  might 
vorrant  a  finding  of  the  foregoing  facts,  It 
annot  be  said  that  they  are  conclusively  es- 
abllabed.  One  of  the  witnesses  teetlfled  that 
uBt  before  the  mare  was  offered  for  sale  he 
lad  ft  conversation  with  the  plaintiff  In 
vbich  he  told  him  that  the  mare  was  about 
.5  years  old,  and  In  which  the  plaintiff  told 
he  witness  that  he  did  not  care  about  that, 
>ecause  be  did  not  want  to  pay  a  high  price 
'or  a  horse.  In  the  same  conversation  the 
)laintlff  expressed  the  opinion  that  the  mare 
vas  about  10  years  old.  This,  if  true— and, 
or  the  purposes  of  the  contention  under  con- 
■ideration.  It  must  taken  as  true— Is  am- 
>ly  sufficient  to  warrant  a  finding  that  the 
>Iaintiff  did  not  rely  on  the  representations 
if  the  defendant,  because  it  shows  that  he 
lid  not  buy  the  mare  In  the  belief  that  she 
vas  about  8  years  of  age,  but  In  the  belief, 
lased  on  his  own  Judgment,  that  she  was  at 
east  10  years  old.  It  Is  obvious  that  he  can- 
lot  be  said  to  have  relied  on  the  representa- 
loD  that  the  mare  was  only  8  years  old, 
vhen  he  bought  her  in  the  belief  that  she 
cas  at  least  10  years  old.  Having  failed  to 
Btablish  conclusively  one  of  the  facts  essen- 
ial  to  a  recovery,  it  follows  that  the  conten- 
lon  that  the  verdict  is  not  sustained  by  snffl- 
lent  evidence  most  fall. 

The  plaintiff  tendered  the  following  In- 
tractions:  "Misrepresentation  may  be  ei- 
ber  by  word  or  acta,  or  the  suppression  of 
oaterial  facts  with  the  Intent  to  deceive. 
?be  important  inquiry  Is  whether  the  plaln- 
Iff  was  willfully  deceived  or  misled  by  the 
iefendant  to  his  injury."  "A  person  Is  Justi- 
ied  in  relying  upon  a  representation  made  to 
lim  in  all  cases  where  the  representation  is 

positive  statement  of  fact,  and  where  an 
Qvestlgatlon  would  be  required  to  discover 
be  truth,"  They  were  refused,  and  their  re- 
tisal  is  now  assigned  as  error.  Whatever 
tMj  be  laid  of  the  Instructions  as  abstract 


cuuri  uii  iia  ovfu  uioaou.  ±av  vnij  represen- 
tations relied  upon  were  those  made  by  the 
defendant  and  the  auctioneer,  wUch  were 
not  in  the  nature .  of  a  suppression  of  the 
truth,  but  were  active  and  specific.  In  one 
of  the  Instructions  given,  the  jury  were  di- 
rected to  find  for  the  plaintiff  If  tbey  found 
that  the  representations  in  question  were 
made,  that  they  were  false,  that  they  were 
relied  upon  by  the  plaintiff,  and  that  the 
plaintiff,  as  soon  as  he  learned  that  such  rep- 
resentations were  false,  offered  to  return  the 
mare.  By  this  Instruction,  the  court  held,  as 
a  matter  of  law,  that,  If  the  representations 
were  made  as  claimed,  the  plaintiff  would 
be  Justltled  in  relying  upon  them.  His  right 
to  rely  upon  them  Is  not  called  in  question  in 
any  part  of  the  entire  charge.  That  being 
true,  the  plaintiff  could  not  be  prejudiced 
by  the  refusal  of  the  instruction  tendered. 

Complaint  is  made  of  the  following  Instruc- 
tioD  given  by  the  court:  "If  you  shall  find 
from  the  evidence  that  the  defendant  did  not 
make  the  representation  charged  by  the  plain- 
tiff, but  that  defendant's  auctioneer,  Immedi- 
ately before  the  sale  of  the  mare  in  question, 
represented  her  to  be  eight  or  nine  years  old, 
and  sound,  you  will  disregard  the  statements 
made  by  the  auctioneer,  unless  you  find  that 
such  representations  were  made  with  the 
knowledge  or  by  the  direction  of  the  defend- 
ant" An  instruction  to  the  same  effect,  and 
almost  in  the  same  words,  Is  approved  in 
Bolce  V.  Palmer,  56  Neb.  392,  75  N.  W.  849. 

The  foregoing  disposes  of  all  the  assign- 
ments argued,  and,  aa  they  seem  to  be  with- 
out merit,  we  recommend  that  the  jndgmoit 
of  the  district  court  be  affirmed. 

BARNES  and  OI^UTVILLB,  CO.,  eoncor. 

PER  CUBIAM.  For  the  reasons  stated  in 
the  foregoing  opinion,  the  judgment  of  the 
district  court  Is  affirmed. 


OEBMAN-AMERICAN  SAT.  BANK  T. 

CRAIO  et  al. 
(Supreme  Court  of  Nebraska.   Oct  7,  IBOR.} 

CONTRACT  OP  SALK-SUBSTITUTION  OF  PAR- 
TIBS— BREACH  OP  WARRANTY. 

1.  0.  S.  &  Co.,  in  parsaance  of  a  contract  of 
sale  with  C.  &  A.,  consigned  certain  goods  to 
the  latter,  drew  a  draft  for  the  amount  due, 
and  negotiated  it,  with  the  bill  of  lading  at- 
tached, to  a  bank,  which  delivered  the  goods 
and  bill  of  lading,  and  collected  the  draft  of  O. 
&  A.  Held,  that  the  transaction  did  not,  of  it- 
self, operate  to  sahsUtnte  the  bank  for  C.  S.  & 
Co.,  as  a  party  to  the  contract  of  sale,  ia  such 
a  way  as  to  render  It  liable  for  breach  of  war- 
ran^  aa  to  the  quality  of  the  goods. 

(Syllabos  by  the  Court.) 

CommisslonerB'  Opinion.  Department  N6. 
2.  Error  to  District  Court,  Phelps  Ootinty; 
Adams,  Judgfli, 


Judgment  for  plalntlffi^  and  defendant  hrla^ 
error.  Reversed. 

Jamea  L  Blies,  for  plalndff  In  oror.  8. 
A.  Draro  and  Stewart  4e  Mmifer,  for  de- 
f  endaots  In  ecnv* 

ALBERT,  a  Conrad  Shopp  &  Oo..  of  St. 
Louis,  Mo.,  entered  Into  a  contract  *  with 
Craig  &  AlAee,  whom  we  shall  hereafter  call 
the  plaintiffs,  for  the  sale  and  delivery  to 
the  latter,  at  Holdrege,  in  this  state,  of  cer- 
tain produce,  warranted  to  be  fresh  and  mer- 
cantile. The  goods  were  consigned  to  the 
plaintiff b;  the  vendors  retaining  the  bill  of 
lading,  which  they  attached  to  a  draft  drawn 
on  the  plaintitCs  for  the  agreed  price  of  the 
goods,  payable  to  the  order  of  the  Oerman- 
Amerlcan  Bank  of  St  IjOUIs,  which  discount- 
ed the  draft,  taking  the  bill  of  lading  as  se- 
curity for  its  payment  The  draft  with  the 
bill  of  lading  attached,  was  forwarded  to  a 
bank  at  Holdrege,  where  it  was  presented 
to  the  plsintUIs,  and  by  them  paid,  and  the 
bill  of  lading  and  the  goods  delivered  to  the 
plaintifTs.  The  goods  did  not  conform  to  the 
warranty,  and  were  practically  worthless, 
and  the  plalntlfFs  brought  this  action  against 
the  St  Louis  bank  and  the  vendors  tot 
breach  of  warranty.  The  suit  was  aided  by 
attachment  and  a  certain  creditor  of  the 
bank  gamisbed.  No  property  of  the  other 
defendant  was  attached,  and,  as  It  made  no 
appearance  la  the  case,  the  court  acquired  no 
Jarlsdlctlon  either  over  its  person  or  prop- 
erty, and  the  case  therefore  proceeded 
against  the  bank  alone,  and  we  shall  here- 
after refer  to  it  as  the  defendant  Judgment 
was  given  for  plaintiffs,  and  the  defendant 
brings  error. 

The  decisive  question  In  this  case  is  wheth- 
er by  the  transfer  of  the  bill  of  lading  the 
defendant  succeeded  to  the  liability  of  the 
vendors  for  a  breach  of  warranty  as  to  the 
quality  of  the  goods.  The  plaintiffs'  theory 
is  that  by  the  transfer  of  the  bill  of  lading 
the  defendant  became  the  owner  of  the 
goods,  and  from  that  time  stood  In  the  same 
relation  to  the  plaintiffs  that  tbe  vendors 
themselves  would  have  held,  had  tbe  bill  of 
lading  not  been  transferred.  After  consid- 
erable research,  we  have  been  able  to  find 
but  two  cases  Involving  the  same  question, 
namely,  Landa  v.  Lattln,  10  Tex.  Civ.  App. 
246,  46  S.  W.  48;  Finch  v.  Gregg,  126  N.  G. 
1T6,  35  S.  E.  251,  40  L.  R.  A.  679.  Both  of 
these  cases  fully  sustain  the  plaintiffs'  the- 
ory. The  first  headnote  to  the  Teias  case 
fairly  shows  the  point  decided,  and  is  as  fol- 
lows: "A  consignor  of  wheat  delivered  to  a 
bank  a  bill  of  lading,  with  draft  drawn  upon 
his  consignee  attached.  The  bank  cashed 
the  draft  and  paid  the  consignor.  The  con- 
signor had  contracted  to  furnish  sound  wheat 
but  the  wheat  furnished  was  of  inferior  qual- 
ity.   Held,  that  the  bank,  purchasing  the 


failure  to  furnish  sound  wheat."  Tbe  fon- 
going  language  amounts  to  thia:  Tbmt  \if 
tbe  transfer  of  a  bill  of  lading,  and  the  n^- 
sequent  delivery  of  the  goods  by  the  trans- 
feree to  the  vendee,  tbe  former  become*  scb- 
stltuted  for  the  vendor  as  a  party  to  the  cdb- 
tract  of  sale.  We  are  unable  to  uarat  to 
that  doctrine,  because  it  seems  to  us  to  coa- 
travene  some  of  the  elementary  principles  of 
the  law  of  contracts,  to  say  notblns  of  the 
mercantile  usages  and  customs  npon  wMfi 
the  law  touching  bills  of  lading  rests.  It  ii 
self-evident  that  the  substltatloD  of  cme  parr? 
to  a  contract  for  another  involves  a  ntv 
contract-Hi  contract  of  sabstltntlon.  That  tie- 
ing  true,  the  consent  of  all  the  parties  to  be 
bound  by  the  contract  of  substltntion  is  aa 
essential  element  for  without  It  there  oool^ 
be  no  meeting  of  minds,  no  agreement  and 
consequently  there  could  be  no  contract 
That  substitution  could  only  be  effected  by  tbe 
consent  of  all  parties  Is  especially  true  when, 
as  in  tbe  present  Instance,  the  parties  to  tbe 
original  contract  have  a  right  to  rely  on  tbt 
persona]  responslbllity  of  each  other  for  la 
performance.  Were  It  otherwise,  a  respoL- 
slble  vendor  might  escape  liability  for  a 
breach  of  warranty  by  tbe  sabstltntlon  of  u 
Irresponsible  party  In  his  stead.  Hence,  if 
the  defendant  was  substituted  for  the  rat- 
ion In  this  Instance,  In  such  a  way  as  to 
succeed  to  the  rights  and  liabilities  of  tbe 
latter,  it  must  have  been  with  the  coiuent  ex- 
press or  implied,  of  the  plaintiffs.  There  ii 
no  hint  that  the  plaintiflfl  expressly  consent- 
ed to  the  substitution.  Neither  Is  such  con- 
sent to  be  implied  from  the  mere  transfer  of 
the  bill  of  lading.  It  may  be  claimed,  how- 
ever, that  the  consent  of  tbe  plaintiffs  to  tbe 
substitution  is  to  be  implied  from  the  ac- 
ceptance by  them  of  the  goods  and  bill  <d 
lading  from  the  defendant  and  the  payment 
of  the  draft  We  do  not  think  their  con^at 
is  to  be  implied  from  any  or  all  of  those  dr- 
cumstances.  Such  implication  ml^ht  arise, 
had  the  plaintiffs  had  the  right  to  reject  the 
goods  on  the  ground  that  they  were  not  ten- 
dered by  tbe  vendors,  but  they  had  no  sacli 
right  It  Is  a  common  practice  for  the  ven- 
dors of  goods  to  attach  tbe  bill  of  lading  to  i 
draft,  and  transfer  it  to  a  third  party,  who. 
construc^flvely,  at  least  delivers  the  goodi. 
There  can  be  no  question  that  under  such 
circumstances  a  tender  of  the  goods  by  tbe 
transferee  of  the  bill  of  lading  is  a  sufficient 
tender  by  the  vendor,  and  that  the  vendee 
would  be  liable  for  a  breach  of  contract, 
should  he  refuse  them  on  the  sole  ground 
that  they  were  not  tendered  by  tbe  vendM 
himself.  Such  a  tender  would  be  held  to  be. 
In  effect,  a  tender  by  the  .vendor,  and  a  snffl- 
dent  compliance  with  the  contract  As  the 
plaintiffs  could  not  have  rightfully  refu^ii] 
to  accept  the  goods  because  they  were  ten- 
dered by  the  defendant  instead  of  by  tbe 
vendors  themselves,  it  Is  not  to  be  impUed 


o  the  Gtmtnct,  because  conaent  JnTolTes  tbe 
lement  of  tiuAee,  and  where  thoe  Is  no 
liolce  tbere  can  be  no  conaent  HoreoTer, 
lills  ot  lading  ban  been  In  common  use  from 
Ime  Immemorial.  They  hare  their  origin  In 
uercantlle  nsagea  and  costoma.  The  law,  in 
espect  to  them  sbonld  be  Interpreted  In  the 
Isht  al  Ihoae  usages  and  cutoms,  as  cran- 
Bonl7  understood  those  conducting  bnsl- 
less  tn  accordance  with  ttiem,  and  In  such  a 
vay  as  not  to  hamper  trade  and  commerce 
inneccgnnrily.  Tbe  transfer  of  bills  of  lad- 
ng,  wltb  drafts  attached,  Is  a  common  and 
N>nTenI«it  commercial  device.  Its  beneflts 
lo  not  extend  to  one  party  to  the  transaction 
BxclTUBlTely,  bat  to  all  parties.  Such  trans- 
actions Vonid  be  sffilously  onbamssed,  and 
tbe  usefulness  of  such  device  sertonsly  Im- 
paired, were  it  to  become  the  rule  that  a 
party,  by  discounting  a'  draft  with  a  Ull  of 
lading  attached,  becomes  snbstttuted  as  the 
vendor  ot  tbe  property  covered  by  the  bill  of 
lading,  and  Is  required  to  see.  at  his  peril, 
that  the  goods  fnlSIl  the  requirements  of  the 
contract  of  sale.  Sndi  rule  Is  not  generally 
recognized  In  tbt  commadal  world,  and  it 
appears  to  us  to  be  not  only  onsoond  as  a 
rule  Of  Iaw»  but  an  unnecessary  and  vexa- 
tloQS  restraint  on  trad&  Bills  of  lading, 
'When  properly  transferved,  operate  as  a  de- 
lirety  of  tbe  property  Itself,  investing  the 
transferee  with  the  constnuctlTe  custody  of 
the  i^vperty,  which  serves  all  the  purposes 
of  an  actual  possession.  IT.  P.  B.  Oo.  v. 
Johnson,  46  Neb.  6T,  68  N.  W.  144,  SO  Am. 
St  Rep.  640.  We  tiUnk  the  transaction 
shown  in  this  ease  Is  the  same,  In  effect,  as 
though  the  bank  had  discounted  tbe  draft, 
and,  to  secure  Its  payment,  had  taken  the 
goods  for  delivery  to  tbe  plalntU^  The 
property  in  the  goods  did  not  pass  to  the  de* 
fendant  absohitely,  but  tbe  goods  were  de- 
livered to  It  constructively,  for  a  q>eclflc 
purpose,  namely,  to  be  deUvered  to  theiilaln- 
tlffs.  That  beii^E  true,  so  fSr  as  the  plain- 
tUTs  are  concOTned,  the  defendant  was  no 
man  than  a  mere  agency  or  means  employed 
for  the  delivery  of  tbe  goods,  assuming  no 
llablUly  under  the  contract  beyond  such  de- 
livery. It  was  not  sDbstltnted  for  the  ven- 
dors as  a  party  to  the  contract  of  sale,  and 
is  not  therefore,  liable  for  the  breach  of 
warranty  under  sueb  contract 

In  our  opinion,  the  Judgment  of  the  dis- 
trict court  Is  erroneous,  and  we  recommend 
that  it  be  reversed,  and  the  cause  remanded 
tot  faettep  proceedings  according  to  law. 

QhANYILLBl,  G.,  concurs. 

PER  OUHIAH.  For  the  reasons  stated  In 
the  ftvegoing  oirinlon,  the  Judgment  of  the 
lUstrict  court  Is  revened,  and  the  cause  re- 
manded for  farther  proceedings  according 
to  law. 

80N.W.-dB 


IOCS.) 

INDICTHBNT-SBTTINQ  ASII 
— TRUIf-ASaiSTANOB  TO  I 
TORNEY— BURQLART-INSI 

1.  The  statute  (section  808  : 
Bpecifies  the  groands  upon  v  i 
may  be  set  aside  on  motioi  i 
and  these  are  exclusive  of  a)  I 

2.  Where  a  duly  licensed 
tomey  appeared  with  and 
attorney  in  the  prosecotioD 
in  the  district  court,  with 
presiding;  Judge  of  the  dietr 
sumed,  m  the  absence  of  a  e  i 
trary,  that  he  was  rightfull 
der  an  order  of  the  court  me 
for  one  of  the  cauBes  speclfie  i 
because  of  an  employmeDt  I 
mlssioners  of  the  counlr,  w  i 
consent  of  the  state's  atton  > 
was  committed  by  the  trial 
defendant's  objection  to  tb 
such  attorney  m  the  trial  o 
him,  it  is  not  available  to  i 
not  made  to  appear  upon  the 
peal. 

S.  An  Indictment  for  bnrgla  i 
gree  for  breaking  and  enter  i 
with  intmt  to  steal,  as  defin< 
Rev.  Codes  1899,  will  sastal 
the  minor  and  constituent  i  1 
settion  7411,  Id.,  of  enterii 
with  intent  to  steal. 

4.  A  conviction  for  enterii  i 
with  intent  to  steal  will  be 
the  objection  that  tbe  evident 
show  a  burglary,  the  verdict  a 
qoittal  of  burglary. 

5.  Upon  a  trial  for  burglar- 
log  charged  ,wlth  breaking  ai  I 
way  car  in  which  proper^  v  j 
teot  to  fftenl  therein,  under  a  i 
Codes  1889,  and  in  defense  U 
that  he  entered  the  car  to  o 
liance  upon  statementa  made  \  i 
son  who  accompanied  him  and  i 
the  coal  that  such  person  had  i 
coal  from  the  car,  accused  wa 
the  Jury  instructed,  upon  his  :  i 
statutory  definition  of  larceii  > 
they  might  be  informed  that, 
should  find  he  Intended  all  tb  i 
constitute  larceny. 

G.  A  defendant  has  a  right 
his  intent  snd  to  have  an 
based  on  hia  own  testimony. 

7.  On  the  trial  of  a  party  1 
intent  to  steal,  where  the  evii 
rial  points  in  tbe  case  is  confl 
to  refuse  an  inatnictioo  for  tb; 
ly  presenting  the  law  on  the  t : 
contended  for  by  him,  having  i 
deuce  on  which  to  rest. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court, 
Cowan,  Judge. 

William  B.  Tough  was  eoi 
lug  a  railroad  car  vrlth  inter 
appeals.  Reversed. 

George  A.  Bangs,  for  api 
Sbuman,  State's  Atty.,  for  thi 

COCHRANE,  J.  Defendai 
for  the  crime  of  burglary  li 
gree,  under  section  7406,  Rc 


1 «.  See  Criminal  Lav.  vol.  U.  • 


Indictment,  setting  forth  as  grounds  therefor 
that  (a)  the  grand  jury  which  returned  the 
Indictment  was  not  legally  called,  In  that 
the  district  judge.  In  ordering  the  Jury  drawn, 
did  not  do  so  upon  a  finding  that  the  same 
was  necessary  for  the  due  enforcement  of  the 
laws  of  the  state;  (b)  because  at  the  time  of 
the  finding  of  the  Indictment  another  indict- 
ment against  defendant,  for  the  same  ofTense, 
returned  by  the  same  grand  Jury,  was  oat- 
standlng  and  undisposed  of.  Error  Is  assign- 
ed upon  the  order  overruling  this  motion. 

A  grand  Jury  can  only  be  drawn  and  sum- 
moned In  this  state  when  directed  by  the 
district  Judge  by  an  order  In  writing,  signed 
by  him,  and  filed  with  the  clerk.  That  a 
Judge  deems  the  attendance  of  a  grand  jury 
necessary  at  a  term  of  court  Is  sufficiently 
evidenced  by  the  order  directing  It  tb  be 
called,  without  any  recital  of  his  finding. 
Subdivisions  2  and  S  of  section  7989,  Rev. 
Codes  1899,  furnish  a  method  of  securing 
an  order  for  the  calling  of  a  grand  Jury 
when  the  Judge  might  not  otherwise  order 
one. 

The  second  ground  of  defendant's  motion 
to  set  aside  the  Indictment  proceeds  upon  the 
assumption  that  the  grand  jury  exhansted 
its  authority  as  to  the  burglary  charge 
against  defendant  when  the'  first  Indictment 
was  returned  into  court,  and  that  It  could 
not  return  a  second  Indictment  until  the  first 
had  been  set  aside  by  the  court,  either  upon 
motion  or  on  demurrer,  and  the  case  ordered 
resubmitted  by  the  court.  This  objection 
to  the  Indictment  Is  not  one  of  those  specified 
In  the  statute  which  may  be  made  by  motion 
to  set  the  Indictment  aside.  Section  8082, 
Rev.  Codes  1809,  provides  that  an  indictment 
must  be  set  aside  by  the  court  in  wblch  the 
defendant  is  arraigned  upon  his  motion:  "(1) 
When  it  Is  not  found,  indorsed  and  present- 
ed or  filed  as  prescribed  by  this  Code.  (2) 
When  the  names  of  the  witnesses  examined 
before  the  grand  Jury  are  not  inserted  at  the 
end  of  the  indictment  or  otherwise  exhibited 
thereon.  (3)  When  a  person  Is  permitted  to 
be  present  during  the  session  of  the  grand 
Jury,  while  the  charges  embraced  In  the  in- 
dictment are  under  consideration,  (4)  When 
the  defendant  had  not  been  held  to  answer 
before  the  finding  of  the  Indictment,  on  any 
ground  which  would  have  been  good  ground 
for  challenge,  either  to  -the  panel  or  to  any 
Individual  grand  Juror,"  The  courts  of  sev- 
eral states  where  there  are  similar  statu- 
tory provisions  hold  that  the  enumeration  in 
the  statute  of  the  grounds  upon  which  an 
indictment  will  be  set  aside  excludes  all  oth- 
ers. State  v.  Security  Bank,  2  S.  D.  638, 
61  N.  W.  337;  People  v.  Southwell,  46  Cal. 
141;  People  V.  Schmidt,  64  Cal.  200,  30  Pac. 
814;  State  v.  Whitney,  7  Or.  386;  State  v. 
Justus,  8  Pac.  337,  50  Am.  Rep.  470;  State 
V.  Baughman  (Iowa)  82  N.  W.  452;  People 
T.  Petrea,  92  N.  Y.  128.  The  motion  was 
properly  orerraled. 


McCiory  was  permitted  to  participate  in  tbe 
trial  of  the  case  as  assistant  to  the  8tat<^'i 
attorney,  over  defendant's  objectton.  Hr 
reason  assigned  in  his  objection  by  coddkC 
for  appellant  was  "that  the  cause,  if  si; 
existed,  for  the  appointment  of  Mr.  McCkxr 
as  special  prosecutor  In  this  case,  has  pass- 
ed over;  that  the  duly  elected,  qualified, 
and  acting  state's  attorney  of  tbe  county  d 
Pierce  is  now  able  to  take  charge  of  bis  du- 
ties, and  has  been  present  in  thia  comrtrocm. 
and  assisted  in  the  trial  of  the  case  up  u* 
this  time."  The  statute  (chapter  178,  p.  2H 
Laws  1901)  upon  which  counsel  relies  jro 
Tides  that  the  state's  attorney,  as  pablir 
prosecutor,  must  attend  the  district  com. 
and  conduct,  on  behalf  of  the  state,  all  prose- 
cutions for  public  offenses.  It  declares  tbe 
intent  of  the  act  to  make  the  Attorney  Gen- 
eral, his  assistants,  and  the  state's  attonki 
the  only  public  prosecutors  in  all  casee^  dril 
and  criminal,  wherein  the  state  Is  a  psitj, 
and  that  they  only  shall  be  authorized  v 
perform  the  duties  set  forth  in  the  act,  ex- 
cept as  In  the  act  provided.  When  the  state'e 
attorney  refuses  or  r^lects  to  draw  indict- 
ments and  informations  (or  to  perform  otbcr 
enumerated  acts,'  of  no  materiality  to  the 
point  under  consideration),  the  Judge  of  tbe 
district  court  may,  by  order  entered  on  tt* 
minutes  of  the  court,  appoint  a  suitable  at- 
torney at  law,  who  shall  be  thereupon  vested 
with  all  the  powers  of  the  state's  attonief 
for  that  action.  The  act  also  provides  lhat 
nothing  therein  shall  prevent  tbe  count; 
commissioners  of  any  county,  in  cases  of  pub- 
lic importance,  with  the  advice  and  consul 
of  the  state's  attorney,  employing  such  ad^ 
tlonel  counsel  as  may  be  deemed  advjsable 
to  assist  the  state's  attorney."  It  does  usi 
appear  how  or  In  what  manner  Mr.  McClo- 
ry's  services  were  secured.  The  langaage 
of  counsel's  objection  would  indicate  ttiat  an 
order  of  court  was  made  appointing  Ht. 
McClory  to  take  charge  of  the  prosecotiOT. 
It  was  presumptively  made  upon  tbe  stat- 
utoiy  ground.  If  the  order  was  made  wit2i- 
out  legal  authority,  or  If  no  order  was  b 
fact  made,  the  error.  If  any,  should  be  nude 
aflirmattvely  to  appear.  It  will  not  be  pw- 
sumed.  State  v.  Campbell,  7  N.  D.  61  72 
N.  W.  935;  State  v.  Maloney,  7  N.  D.  122.  C 
N.  W.  927;  State  v.  Haynes,  7  N.  D.  70,  T2 
N.  W.  023.  There  Is  nothing  to  show  tiut 
Mr.  McClory  was  not  employed  by  the  coun- 
ty commissioners  upon  the  advice  and  eoc- 
sent  of  the  state's  attorney. 

The  indictment  was  drawn  under  sectics 
7406,  Bubd.  2,  Rev.  Codes  1899,  and  diarged 
the  defendant  with  the  crime  of  burglar; 
In  tbe  third  degree,  committed  by  break- 
ing and  entering  In  the  nighttime  a  rail- 
road car,  In  which  property  was  kept,  with 
intent  to  steal  therein.  The  Jury  were  in- 
structed that:  "The  Indictment,  la  additkn 
to  charging  burglary  In  tbe  third  degreb 
also  charges,  as  lesser  offense,  the  oOam 


crime  last  referred  to  you  will  notice  that 
tbe  element  of  breaking  into  the  car  is  omit- 
ted. 80  that,  If  the  Jury  hsB  a  reasonable 
doubt  of  the  defendant's  breaking  Into  the 
car  In  question,  the  Jury  may  consider  the 
lesser  crime,  and  say  by  Its  verdict  whether 
he  entered  the  car  with  Intent  to  steal  coal." 
The  Jury  returned  a  verdict  In  the  following 
language:    "We,  the  jury,  find  the  defend- 
ant guilty  of  the  crime  of  entering  a  rail- 
road car  with  Intent  to  commit  larceny,  as 
charged  in.  the  Indictment"   Appellant  er- 
c-epted  to  these  instructions,  and  now  chal- 
lenges the  verdict  as  illegal,  and  not  respon- 
sive to  the  indictment   Section  7411,  Kev. 
Codes  1899,  upon  which  this  verdict  )a  based, 
declares:  "Every  person  who,  onder  circum- 
stances not  amounting  to  any  burglary,  en- 
ters any  building  ac  part  of  any  building, 
booths  tent,  wsrehouae,  railroad  car,  vessel 
or  other  structure  or  erection  with  intent  to 
commit  any  felony,  larceny  or  malicious  mis- 
chief, Is  guilty  of  a  misdemeanor."  Section 
«244,  Id.,  penults  the  jury  to  And  the  de- 
fendant guilty  of  any  ofTense  the  commis- 
sion of  which  Is  necessarily  included  In  that 
with  which  he  is  charged  In  the  Indictment 
or  Information.    The  only  element  of  bur- 
glary in  the  third  degree  defined  in  subdl- 
Tlsion  2.  i  7406.  and  charged  In  the  Indict- 
ment, which  is  wanting  in  the  statutory 
misdemeanor  of  which  defendant  was  found 
guilty.  Is  tbe  "breaking."   Strike  fnnn  the 
Indictment  tbe  word  "break"  where  it  ap- 
pears in  tbe  charging  part  of  this  accusa- 
tion, and  there  remains  a  good  charge  of 
the  -misdemeanor  defined  in  section  7411,  Id. 
Thla  IB  the  test  applied  by  the  Court  of  Ap- 
peals of  Mew  York,  from  which  the  stat- 
utes under  consideration  were  taken.  Peo- 
ple V.  Meegan,  104  N.  Y.  629,  11  N.  B.  48. 
Ihe  cbarge  of  bruklng  and  entering  a  rail- 
road car  vrltfa  Intent  to  steal  of  necessity 
includes  the  cbarge  of  entering  the  railroad 
car  with  Intent  to  steal.  State  v.  Maxwell. 
^  Iowa.  213.  The  verdict  returned  oper^ 
ated  as  an  acquittal  of  the  burglary  chat^ 
ged.   State  v.  Johnson,  3  N.  D.  161,  64  N. 
W.  547;  State  t.  Maloney,  7  N.  D.  126.  72 
N.  W.         But  tbe  Indictment  charges  every 
elemrait  of  tbe  statutory  misdemeanor  with- 
out being  doidlcltous.   Stete  v.  Cllmle  (N. 
D.)  94  N.  W.  674.   It  Is  sufficient  to  sustain 
the  Judgment;  de  same  as  ttmngb  the  in- 
dlctmoit  bad  In  express  terms  charged  tbe 
ottense  named  In  section  7411.  Bev.  Codes 
1899.  and  nothing  else.   State  v.  Johnson, 
8  N.  D.  160^  64  N.  W.  647;  People  t.  Entf  Ish. 
30  GU.  218;  Mnlloy  t.  State  (Meb.)  78  N.  W. 
525. 

It  la  qwcl&ed  for  error  that  tbe  evidence 
Is  Insnffldent  to  sustain  the  verdict.  In  that 
was  no  erldenee  of  a  burglarious  in- 
tent on  the  part  ot  defendant  In  entering  the 
The  verdict  acquitted  defendant  of  the 


Appellant  assigns  error  upon  the  refusal 
of  the  court  to  give  the  following  Instruc- 
tion, requested  by  him:  "I  charge  you,  gen- 
tlemen of  the  Jury,  that  iu  order  to  ob- 
tain at  your  hands  a  verdict  of  guilty,  the 
state  must  establish  by  competent  evidence 
to  your  satisfaction  beyond  a  reasonable 
doubt  every  rasentlal  element  of  the  crime 
of  burglary.  One  of  the  essential  dements 
of  tbe  crime  of  burglary,  as  chatted  In  this 
Indictment  is  that,  after  breaking  by  force 
the  car  described  In  the  indictment,  under 
circumstances  such  as  would  constitute  a 
burglarious  breaking  under  tbe  lostnictloQS 
already  given  you,  the  defendant  entered  into 
such  car  with  Intent  to  steal  the  coal  there- 
m  contained.  This  Intent  to  steal  thus  re- 
quired to  be  established  by  the  state  to  your 
satisfaction  beyond  a  reasonable  doubt  on 
the  part  of  the  defendant  at  the  time  of 
breaking  and  entering  the  car  must  have 
been  the  intent  on  tbe  part  of  the  defendant 
to  take,  steal,  and  carry  away  the  coal  In 
said  car  contained,  without  the  consent  of 
the  owner,  and  with  the  intent  to  deprive 
htm  thereof;  such  taklnf^,  stealing,  and  car- 
rying away  to  be  accomplished  by  fraud 
and  stealth.  If,  therefore,  the  defendant's 
intent  at  the  time  of  entering  said  car,  or 
at  tbe  time  of  forcibly  hreeklng  the  sune^ 
if  yon  And  be  did  so  forcibly  break  the  car 
under  the  instructions  already  given  you, 
was  not  to  steal  the  coal  therein  contained, 
but  that  such  entry  was  made  under  tbe  be- 
lief that  be  bad  a  right  to  take  the  coal,  or 
If  you  tiave  a  reasonable  doubt  that  it  vras 
his  Intent  to  steal  the  coal,  then  your  ver- 
dict moat  be  not  guilty."  The  substance  of 
this  request  la  not  covered  by  the  charge 
given.  It  was  applicable  to  the  facts  as  tes- 
tifled  to  by  the  defendant  and  Its  refusal  was 
error. 

The  defense  was  CMitered  upon  the  propo- 
sition that  the  defendant  did  not  intend  to 
steal  tbe  coal  taken  from  ihe  Great  Kortb- 
em  car;  tbat  be  went  with  one  Marcus 
Goons  to  get  tbe  coal  upon  the  r^resentation 
made  to  him  by  Coons  ttiat  one  Kllpatrick 
had  a  car  partly  loaded  with  coal  In  tbe 
yard,  out  of  which  he  (Coons)  thought  it 
wouid  be  all  right  to  take  coal;  that  he  did 
not  know  the  car  entered  contained  coal  of 
the  railway  company;  and  that  he  would 
not  have  entered  the  car  bad  he  known  tbe 
coal  therein  belonged  to  tbe  railway  com- 
pany. True,  the  evidence  does  not  disclose 
that  Coons  gave  him  any  reason  why  he 
thought  himself  entitled  to  take  Kllpatrick's 
coal,  but  defendant  was  asked,  when  on 
the  stand,  tbe  following  question:  **Q.  Mr. 
Tough,  whose  car  <tf  coal  did  you  suppose 
tbe  car  to  be  at  the  time  yon  went  Into 
It?"  This  question  was  objected  to  by  tbit 
state's  attorney  as  Incompetent,  Irrelevant 
Immaterial,  and  no  fonndatlon  laid  for  the 


ror  Is  i^sstgned  uroD  tiie  tuling.  In  view  of 
the  defense  made,  dprcndnnl:  wjisi  entitled 
to  sliow  that  bia  motive  vrss  au  inuoeGnt  one 
tn  pntorlrig  the  car,  ond  tliat  tie  was  under 
a  mistnke  of  fBCt  tn  entering  it.  State  t. 
Waltz,  52  Iowa,  227,  2  N.  W.  11<1'2:  StJite  v. 
Sliores  (W.  Va.)  7  S.  E.  413,  13  Am.  St.  Rep/ 
875,  885;  Eoblmon  v.  State.  ,16  Am.  Rep.  399; 
Abrjotfs  Crim.  Briefs  (2tl  Efl.)  G71,  Bishop 
ihuB  states  the  rule  of  law  for  tlip  applica- 
tion of  which  d&fendfint  contend  a;  "The 
■wnniKfuI  intent  being  the  essence  of  every 
crime,  it  neceBKiriiy  follows  ttiat  wlienever 
one  ia  misled  without  fnult,  or  carelessnesa 
eoneeming  facts,  nud,  T\*hlle  so  misled,  acts 
aa  he  would  be  jnstjnfd  In  doing  were  they 
what  lie  believes  ttiem  to  be,  he  la  !pt:nlly 
Innocent,  the  anme  lis  tie  is  innocent  moral- 
ly," 1  Biah.  Crim.  Law,  S  303.  The  Supreme 
Court  of  Florida  my:  "Tlint  tlie  law  deals 
oqI^  with  the  Intention,  and  tliat  a  man  l3 
not  to  be  punished  when  be  has.  no  guilty  in- 
ti-ntioii  and  acta  3n  good  faith,  and  with  uu 
lipnest  belief,  aithouicrh  be  may  not  have 
aeted  aa  a  reasonahle  and  prudent  mnn  in 
hnvlnp  Biich  faith  and  belief."  Charles  v. 
Strtte  (Fia,)  18  Soulli.  3fi9.  Whetht^r  or  not 
defendant  was  CHroless  or  without  fault  in 
acting  on  Coona"  sugfte.stlons,  and  the  ijiies- 
tions  whether  fie  in  fact  acted  on  what 
Cooiis  totd  hlni.  or  whether  Coons  In  fact  told 
him  what  he  elalms,  were  quoBtions  for  the 
iui'y  to  decido  under  proper  imatrnctlon^. 
The  state,  under  tlie  charge  contained  in  the 
tudletment,  Jniposed  on  itsolf  the  duty  of 
egtabllahing  every  element  of  the  offense 
therein  set  forth.  Defendant  wpg,  accused  of 
brenkhig  and  entering  ths  rallwny  cur  de- 
Berthed,  In  which  property,  to  wit,  Mftl,  wag 
kept,  which  coal  was  tine  property  of  the 
Great  Northern  Hailwny  Company,  with  the 
luteat  Sn  him.  the  said  ■William  Tnugh.  to 
steal  therein  the  said  coal.  The  Intention  to 
steal  cnni  was  a  aubatrintlve  pnrt  of  the 
offense  to  be  proven,  and  the  word  "st«il" 
lins  a  le^l  slgnldcation.  To  steat  Is  to  com- 
nilt  larceny.  Larceny  is  defined  ob  "the  tab- 
ftrg  of  personal  property,  nccomplished  by 
fraud  or  atKilth,  and  with  intent  to  deprive 
another  thereof."  SecHon  7445,  Rev.  Codes 
1809.  Defendant  was  entitled  to  hnve  this 
deCluittoD  of  the  word  "steal"  ffiven  in  cimrge 
to  the  Jury,  so  that  they  could  apply  tlip  evi- 
dence to  the  ciinrge  with  a  full  understand- 
ing  of  its  meaning,  and  say  whether  di^fend- 
nnt,  In  entoi-itiff  the  car  and  tailing  the  coal, 
did  Intend  by  frond  and  stealth  to  tntrp  the 
property  of  the  Great  XortLem  Ituilwoy 
Oompany.  and  deprive  it  thereof,  or  to  take 
the  coal  of  Kilpatrteb,  whieh  Coons  had  II- 
cenae  to  tnke.  in  Wnlton  v.  State,  20  Teit, 
App.  It;;^.  15  S.  W.  OJij.  the  defeudant  wna 
charged  with  burglnry  with  intent  to  commit 
rape.    The  court  there  said:    "Tbe  gist  of 


iti  was  c-uargea  wirn  i 
his  conviction,  the  Jury 
ly  informed  as  to  wh 
to  constitute  this  subs 
for  without  such  ItnoM 
poEsfble  for  them  to 
that  partEcuIar  thing, 
fhould  be  informed  th 
guilty  of  Intending  all 
esaeutial  to  constitute 
in  earrying  ont  bis  In 
I'ohe,  87  Iowa.  33,  K 
fendant  was  charged  ' 
tent  to  commit  larcen 
that  tl  was  the  duty 
deQne  larceny  to  the 
"That  was  both  prope 
Jury  could  not  have  d< 
hn-aking  and  entering 
wJtli  tJje  Intent  to  o 
larceny,  without  liuow 
to  constitute  that  offc 
uett  V.  State  (Tex.  Cr 
Cufitennda  v.  State.  1: 
Jury  were  instructed  i 
ginry.  aa  charged  in 
committed  If  the  def eu 
enCi!red  the  railway  t 
indictment  In  whSch  tl 
tlie  intent  to  steal  sucl 
tent  I  charge  you  Uia 
U9cd  in  the  indlctmen: 
tlons.  simply  means 
tent  of  the  defendant 
ing  Into  the  car  is  to  ht 
fill  consideration  of  th 
facta  and  clrciuuBtanc 
instniclion  did  Dot  cc 
Impression  that  the  ; 
sarily  involved  an  un 
the  will  of  the  owacr. 
right  on  tlie  part  of  t 
the  MlEsouri  court,  " 
laciied  completeuesa, 
faulty."  State  v.  Moc 
W.  182.  The  reques 
have  made  good  the 
stroctions  given  by  ti 
aht  wa3  entitled,  when 
deflne  the  elements  ol 
was  neceasnry  for  the 
theui  (lilty  stated  with 
Green  (Mont.)  3&  Pac. 
40  Neb.  545,  59  N.  W 
157  IH.  3S2.  41  E,  » 
2O0.  And  h€  was  alsi 
requeat  given  because 
theory  of  defense  and 
case.  State  v.  Purtlo 
S.  W.  14,  59  Am.  Rep 
104  III.  509. 

For  the  GiTor  In  ref; 
Jndgiiu'ut  of  convictio 
same  1b,  reversed.  auiJ 
All  concur. 


(Supreme  Conrt  of  Ncnth  DakoU.   Oct.  14, 
1903.) 

A.CTION  BT  ADMINISTRATOR— QUIBTXNO  TTTLB 
—ADVERSE  CLAIMS— COMPLAINT. 

1.  An  executor  or  administrator  ia  authorized, 
under  the  BerUed  Codes,  to  briiiE  an  action  to 

Suiet  title  t»  zeal  estate  belongiDg  to  a  dece- 
ent,  pending  administration  of  the  estate. 

2.  A  complaint  to  determine  adverse  claims 
under  chapter  5,  p.  9,  Laws  1901,  setting  forth 
seTeral  tax  lieoa  as  the  basis  of  plaintifTs  in- 
terest in  the  real  Mtate  involTed  in  the  euit,  does 
not  state  more  than  one  cause  of  actioo. 

3.  In  an  action  brooght  under  chapter  6,  p. 
9,  Laws  1901,  and  based  on  a  tax  lien,  the 
complaint  need  not  allege  that  such  tax  lien 
was  based  on  a  regular  assessment  and  lerj  of 
taxes. 

4.  The  fact  that  a  complaint  under  «atd  chap- 
ter 5,  states  facts  additional  to  those  neces- 
sary, does  not  render  the  complaint  demurrable, 
if  it  appears  that  all  the  matters  required  there- 
by are  stated,  and  that  no  other  or  differait 
cause  of  action  is  stated. 

5.  A  complaint  to  determine  adverse  claims 
nnder  chapter  6,  p.  9,  Laws  1901,  considered, 
and  Md  not  demurrable. 

(Syllabus  by  the  Ooort) 

Appeal  from  District  Court,  Cass  Gonntr; 
Cbarles  A.  Pollock,  Judge. 

Action  by  Bobert  B.  Blakemore  and  others 
against  Matilda  M.  Boberts.  Judgment  for 
plaintiffs,  and  defendant  appeals.  Affirmed. 

J.  B.  Boblnaon,  tor  appellant  Newman, 
Spalding  ft  Btambaogli,  tor  responlents. 

MORGAN,  3.  The  complaint  In  this  case 
states  the  folloving  tACtB,  after  proper  allega- 
tions as  to  the  death  of  Lonls  A.  Kedn^ 
and  the  appointment  of  the  plaintlffli  as  tiie 
execntors  of  his  last  will,  viz.:  (1)  That  In 
his  lifetime,  and  in  the  year  1801,  said  Ked- 
ney  pnichased  the  following  described  prem- 
]aa,  to  vlt:  *  ■  ■  at  the  sale  tor  delin- 
quent taxes  of  the  yean  1889  and  1890,  and 
that  a  certificate  of  audi  purchase  and  sale 
was  thereupon  made  and  dellTered  to  him  by 
the  auditor  of  Case  county;  02)  that  said 
Kedney  purchased  said  Iota  In  the  years  lli93 
and  1894  at  the  sale  for  delinquent  taxes 
held  for  t^ose  yeaTs,  and  that  said  auditor 
made  and  delivered  to  him  certificates  of 
such  purchases;  ^)  that  no  tax  deeds  hare 
been  Issued  upon  elthor  of  said  certificates, 
and  that  plalntlfls  are  the  owners  and  bold- 
en  of  such  certificates  of  sale;  (4)  that  plain- 
tiffs have  a  Hen  or  Incumbrance  uptm  said 
premises  by  reason  of  said  certificates  ot 
tai  sale;  (5)  that  tiie  defendant  claims  cer- 
tain estates  in  and  liens  upon  said  pronlses 
adrerse  to  the  plalntiflB.  The  relief  prayed 
for  to  that  defendant  be  required  to  set  forth 
her  adverse  claims,  and  that  the  same  be 
adjudged  void;  (2)  that  titie  be  quieted  as  to 
such  claims,  and  the  defendant  barred  and 
enjoined  from  further  asserting  them;  (11) 

"RabMrtttg  denltd  Horsmber  S,  IMS. 

f  1.  8m  Kxteatjorm  a&d  AdnaniBtratora,  vol.  a. 
Cent  Dig.  i  SM;  QaleUot  Title,  vol.  41,  Cent.  Dig. 
i  «■  ' 


disbunements. 

The  defendant  demurred  to  the  complaint 
on  the  grounds:  (1)  That  plaintiffs  have  not 
legal  capacity  to  sne;  (2)  that  several  causes 
of  action  have  been  Improperly  united;  (3) 
that  the  complaint  does  not  state  facts  sufll- 
cient  to  constitute  a  cause  of  action.  The 
trial  court  overruled  the  demurrer,  and  de- 
fendant appeals  from  the  order  orerruUng 
the  demurrer. 

The  objection  to  the  complaint  principally 
relied  on  by  the  appellant  is  that  no  facts 
are  alleged  showing  that  the  Hen  on  whlcb 
the  action  Is  based  Is  a  valid  one,  and  based 
on  valid  and  regular  tax  proceedings  as  to. 
assessment  and  levy.  The  statute  under 
which  the  complaint  is  framed  is  chapter  6, 
p.  8,  Laws  1901.  That  law  prescribes  a  form 
that  may  be  used  in  actions  to  determine 
adverse  claims,  and  this  complaint  contains 
every  allegation  required  by  that  law  to  be 
stated  in  such  an  action,  and  Is  In  fact  a 
full  and  almost  literal  compliance  with  that 
law  so  far  as  the  allegations  are  prescribed 
by  the  same.  Tbe  statute  having  prescrib- 
ed a  form  of  complaint  In  an  action  to  de- 
twmlne  adverse  claims,  and  plaintiffs  hav- 
ing a  complaint  fully  meeting  the  require- 
ments of  that  statute,  we  hold  It  not  subject 
to  demurrer.  It  Is  well  settled  that  the  Leg- 
islature has  the  power  to  prescribe  forma 
of  complaints,  and,  having  done  so,  such 
complaints  will  be  held  good  If  tbe  statutory 
requirements  are  complied  with,  although 
such  prescribed  form  may  not  comply  with 
common-law  rules  of  pleading. 

It  Is  urged  that  tbe  complaint  is  not  fram- 
ed under  chapter  S,  p.  9,  Laws  1001,  for  the 
reason  that  it  alleges  that  the  lien  relied  on 
la  a  tax  lien.  Tbe  contention  Is  that  plain- 
tlffa  have  set  forth  more  facts  than  are  re- 
quired by  that  law,  and  are  therefore  not 
within  Its  provisions.  We  see  no  force  In 
the  contention.  The  fact  that  the  complaint 
alleges  that  tbe  Hen  relied  on  Is  held  "by 
reason  of  each  of  said  certificates  of  tax  sale" 
Is  not  sufficient  to  warrant  us  In  holding 
that  a  cause  of  action  to  determine  adverse 
claims  Is  not  pleaded,  In  view  of  all  the  other 
auctions  of  -  tbe  complaint  These  addi- 
tional words  do  not  make  the  complaint  otho.' 
or  different  than  a  complaint  trader  chapter 
6,  Id.  The  aU^atlons  show  a  cause  of  ac- 
tion based  on  a  lien.  Wilson  v.  Hooeer,  72 
Wis.  420,  S9  N.  W.  772.  If  the  complaint 
showed  on  its  face  that  tbe  lien  pleaded  is  an 
invalid  one,  the  rule  would  be  different.  The 
fact  that  more  facts  are  pleaded  than,  neces- 
sary under  the  statute  does  not  render  the 
complaint  demurrable  If  the  required  facts 
are  stated  and  no  other  or  dlffermt  cause  of 
action  Is  stated.  We  find  no  warrant  tat 
holding  that  the  plaintiffs  have  waived  the 
statutory  form  of  complaint  or  elected  to 
pleud  another.  Tbe  defendant  relies  on  the 
case  of  Swenson  t.  Greenland,  4  N.  D.  53:!,  (U 


this  one.  This  complaint  is  authorized  and 
Its  form  prescribed  by  statute.  It  is  there- 
fore excepted  from  the  principles  applied  In 
that  case  to  an  action  for  the  foreclosure  of 
a  tax  lien.  The  case  of  Walton  v.  Perldns, 
28  Minn.  413,  10  N.  W.  424,  Is  also  claimed 
to  be  Id  point  But  we  do  not  so  under- 
stand it  In  that  case  the  complaint  was 
defective  as  a  complaint  In  an  equitable  ac- 
tion to  cancel  a  mortgage  which  was  a  cloud 
upon  the  title  to  land.  The  court  refused  to 
sustain  the  complaint  as  sufQcient  under  the 
statute  which  provided  for  settlement  of  ad- 
verse claims.  The  case  of  Bell  t.  Danger^ 
fleld,  26  Miun.  307,  8  N.  W.  698,  Is  also  relied 
on  to  support  appellant's  contention  on  this 
point  That  was  a  case  in  which  the  gen- 
eral rules  of  pleading  applied.  In  this  case 
the  statute  provides  what  the  complaint  shall 
state.    The  case  is  not  therefore  In  point. 

The  next  objection  urged  against  the  com- 
plaint Is  that  several  causes  of  action  are 
therein  improperly  united.  The  contention  la 
that  a  cause  of  action  Is  stated  as  to  the  Hen 
derived  from  the  sale  during  each  of  the 
years  mentioned  in  the  complaint  The  liens 
mentioned  in  the  complaint  do  not  consti- 
tute the  cause  of  action.  The  cause  of  ac- 
tion Is  that  defendant  claims  an  Interest  In 
the  lota  adverse  to  plaintiffs'  Interest  therein 
as  represented  by  the  several  tax  liens.  The 
relief  sought  Is  that  the  defendant  be  re- 
quired to  set  forth  those  adverse  claims,  and 
that  they  be  declared  invalid  by  the  court, 
and  that  pialntifTs  have  possession  of  the 
iotB.  No  different  relief  Is  sought  or  can  be 
granted  than  would  follow  If  one  lien  only 
had  been  pl«ided.  The  &ct8  stated  In  the 
complaint  do  not  state  more  than  one  cause 
of  action. 

The  last  objection  urged  to  the  complaint 
iB  that  the  plaintiffs  have  not  legal  capacity 
to  floe,  that  the  action  pertains  to  real  prop- 
erty, and  that  executors  have  no  authority 
to  bring  such  actions,  but  that  such  actions 
can  be  brought  only  by  the  heirs.  The  pow- 
ers and  duties  of  executors  and  administra- 
tors are  prescribed  by  statute,  and,  unless 
such  actions  are  authorized  to  be  brought 
and  maintained  by  executors  or  administra- 
tors, the  demurrer  must  be  well  taken.  Sec- 
tion 6372,  Rev.  Codes  1899,  provides  as  fol- 
lows: "The  executor  or  administrator  Is  en- 
titled to  possession  of  all  the  real  and  per- 
sonal property  of  the  decedent  except  the 
homestead  and  other  exempt  property  re- 
served by  law  to  the  surviving  husband  or 
wife  or  children;  and  must  protect  the  real 
property  from  waste  or  other  Injury  and  col- 
lect the  rents  and  profits  thereof  until  order- 
ed to  surrender  the  same>  and  collect  the 
goods,  chattels  and  other  effects  of  the  dece* 
dent  and  the  debts  and  demands  of  every  de- 
scription due  to  the  decedent  or  accruing  to 
the  estate  In  his  right  and  safely  keep  and 
dispose  of  the  same  according  to  law."  Un- 
der section  6380^  Id.,  tbe  executor  or  admin- 


iinrawr  is  requirea  a>  maice  ana  reium  to 
county  court  a  true  Inventory  and  appraise- 
ment of  all  the  real  and  personal  propertr 
of  the  decedent.  Section  6460  prorldea  as  fo^ 
lows:    "The  heirs  or  devisees  may  them- 
selves or  Jointly  with  the  executor  or  adnm- 
Istrator  maintain  an  action  for  the  possesslot: 
of  the  real  estate  or  for  the  purpose  of  quiet- 
ing title  to  the  same  against  any  one  except 
the  executor  or  administrator.    For  the  pur- 
pose of  bringing  suits  to  quiet  title  or  for 
partition  of  such  estate  tbe  possession  of 
tbe  executor  or  administrator  is  the  poMt* 
slon  of  the  heirs  or  devisees.  Such  posseaskn 
by  the  heirs  or  devisees  Is  subject,  however, 
to  the  possession  of  tbe  executor  or  adminis- 
trator for  the  purposes  of  administration  ss 
provided  In  this  Code."    Section  6461  pro- 
vides that:   "Except  as  otherwise  prescribei] 
In  the  next  section,  actions  for  the  recoverr 
of  any  property  real  or  personal,  or  for  the 
possession  thereof  end  all  actions  founded 
upon  contracts  may  be  maintained  by  and 
against  executors  and  administrators  in  all 
cases  and  in  the  same  courts  in  which  the 
same  might  have  been  maintained  by  or 
I  against  their  respective  testators  or  Intes- 
I  tates."    Under  the  foregoing  provisions  of 
;  tbe  Code  the  executor  is  entitled  to  the  pos- 
I  session  of  all  tbe  real  and  personal  property 
of  the  testator  that  the  decedent  would  havo 
been  entitled  to  if  alive.   These  r^resenta- 
tlves  may  bring  and  maintain  any  action  for 
the  recovery  of  the  possession  of  any  real 
property  the  possession  of  which  ml^t  have 
been  obtained  by  the  decedent  in  his  life- 
time. Tbe  entire  assets  of  the  estate,  except 
those  mentioned  in  section  6372,  supra,  ptasfi 
into  the  i>os8esslon  of  tbe  executor  or  admin- 
istrator, to  be  held  for  tbe  use  of  the  estate, 
and  finally  to  be  distributed  to  the  heirs  or 
devisees  under  the  order  of  the  county  court. 
These  sections  of  tbe  Code  changed  oitirdy 
tbe  common-law  rule  governing  the  posses- 
sion and  control  of  real  property  pending  ad- 
ministration.   Under  the  common  law  the 
heir  or  devisee  had  sole  control  of  the  real 
estate,  as  the  same  was  not  subject  to  the 
payment  of  debts  or  the  expenses  of  admin- 
istration under  any  circumstances,   lleeks  r. 
Hahn,  20  Cal.  620.   The  statute  of  Calif  or 
nla  prescribing  the  powers  and  duties  of  ex- 
ecutors and  administrators  Is  practically  the 
same  as  that  of  our  own  state,  mentioned 
above.  Tbe  Supreme  Court  of  California  has 
frequently  construed  these  sections  and  de- 
fined tbe  powers  and  duties  of  admlnlstratoTs 
and  executors  respecting  real  property  of  de- 
ceased persons  pending  the  administration  of 
the  estate.   In  Beckett  v.  Selover,  7  Cal.  23S. 
68  Am.  Dec.  237,  the  court  said  "that  both 
rea.1  and  personal  estate  of  an  Intestate  vest 
In  the  heir,  subjeit  to  the  lien  of  .the  ad- 
ministrator for  the  payment  of  debts  and  tbe 
expense  of  administration,  and  with  the  right 
In  the  administrator  of  present  possession." 
In  Meeks  v.  Hahn,  supra,  it  was  said  that: 
"By  tbe  express  teniu  ot  tbe  statate  Cor  tbe 


slon  of  tbe  real  and  personal  property  of  tbe 
intestate,  and  to  receive  the  rents  and  prof- 
its of  tbe  real  property  until  tbe  estate  Is 
settled  or  delivered  over  to  tbe  belra  by  or- 
der of  the  probate  court.  He  la,  besides,  re- 
quired to  take  possession  of  all  tbe  estate, 
real  and  personal,  and  Is  authorized  to  matn- 
talQ  actions  for  suoh  possession  In  all  cases 
where  tats  intestate  might  have  maintained 
sacb  actions.  '  And  though  by  the  statute  con- 
cerning descents  and  dlstrlbutlona  It  is  also 
provided  that  the  estate  of  an  intestate  shall 
dMcend  to  the  heirs,  subject  to  tbe  payment 
of  his  debts,  yet  tbis  provision  must  be  read 
in  connectioD  with  the  clauses  of  tbe  other 
statute  to  which  we  have  referred,  which 
place  tbe  right  of  present  pofisession  in  tbe 
administrator."  Have  the  plaintiffs  tbe  right 
to  maintain  tbls  action  as  an  action  to  quiet 
title  by  the  determination  of  adverse  claims? 
Chapter  6.  p.  9,  Laws  1901,  provides  that: 
"An  action  may  be  maintained  by  any  person 
having  an  estate  or  an  Interest  in  or  lien  or 
incumbrance  upon  real  property  whether  In 
or  out  of  possession  thereof,  and  whether 
said  property  is  vacant  or  unoccupied  against 
any  person  claiming  an  estate  or  interest  In 
or  lien  or  Incumbrance  upon  the  same  for 
the  purpose  of  determining  such  adverse  es- 
tate, interest.  Hen  or  Incumbrance."  The 
plaintiffs'  testator  had  a  lien  upon  tbe  prop- 
erty described  In  the  complaint  by  virtue  of 
having  purchased  at  a  tax  sale  of  said  prem- 
ises, and  by  virtue  of  having  received  a  cer- 
tificate of  sale  at  such  sale,  and  which  said 
certificate  was  In  his  possession  and  held  by 
him  three  years  prior  to  his  death.  This 
lien  passed  to  the  executors  upon  the  testa- 
tor's death,  and  his  executors  became  vested 
with  all  rights  of  action  by  virtue  of  such 
certificate  wblch  were  possessed  by  Louis  A. 
Kedney  prior  to  his  death.   Section  6461,  su- 
pra.  Chapter  B  of  tbe  Laws  of  1901,  supra, 
gives  any  person  having  a  lieu  upon  proper- 
ty a  right  to  maintain  an  action  to  determine 
adverse  claims  against  the  same.    If  Louis 
A.  Kedney  were  alive,  this  actlm  could  be 
maintained  by  him.   Under  the  statute  this 
right  of  action  goes  to  the  executors;  the 
Hen  given  by  virtue  of  the  certificate  of  sale 
is  the  foundation  of  the  action  to  determine 
ndverse  claims  and  quiet  titie  as  against 
them.   It  is  true,  such  a  Hen  would  not  sup- 
port an  action  to  determine  adverse  claims 
under  statutory  provisions  existing  before 
the  statute  of  1901.   But  this  statute  specif- 
ically gives  the  right  to  base  such  an  action 
upon  the  lien  or  incumbrance.   The  right  of 
an  executor  or  administrator  to  maintain 
such  an  action  has  been  held  in  California  un- 
der similar  statutes.   In  Peunle  v.  Hlldreth,  81 
Cal.  127,  22  Pac.  398,  It  was  said:   "We  are 
Dot  inclined  to  give  It  [the  statute]  this  broad 
construction,  but  It  Is  clearly  not  necessary 
that  he  [the  administrator]  have  title  to  the 
property.  If  he  has  tbe  right  to  the  posses- 


tain  an  action.  The  language  of  the  Code  is 
broad  enougb  to  cover  every  Interest  or  es* 
tate  in  lands  of  wblch  the  law  takes  cog- 
nizance. Pierce  v.  Felter,  63  Cal.  18;  Stod- 
dart  V.  Burge,  Id.  898;  Smith  v.  Brannan,  13 
Cal.  107;  Uebrand  v.  Otto,  56  Cal.  247.  An 
administrator  has  an  interest  In  the  dece- 
dent's real  estate  within  the  meaning  of  this 
statute,  and  if  another  is  asserting  a  claim 
adversely  to  Euch  Interest  he  may  maintain 
an  action."  Se^  also,  Gurtts  v.  Sutter,  15 
Cal.  2S9. 

Counsel  relies  on  section  6460,  supra,  as 
sustaining  his  contention  that  plaintiffs  can- 
not maintain  this  action.  The  heirs  may 
maintain  such  an  action,  but  not  as  against 
the  possession  of  the  administrator  or  ex- 
ecutor. The  possession  of  the  real  estate 
goes  to  the  administrator  pr  executor,  pend- 
ing administration,  and  the  heirs  cannot  dis- 
turb such  possession  of  the  personal  repre- 
sentatives, nor  maintain  an  action  to  secure 
such  possession  as  against  them.  The  ad- 
ministrator or  executor  may  maintain  an  ac- 
tion for  the  possession  of  real  estate  as 
against  the  heirs  or  devisees,  pending  ad- 
ministration. Under  said  section  the  heirs 
may  themselves  recover  possession  of  real 
estate  against  third  persons,  but  not  against 
the  personal  representatives.  Page  v.  Tuck- 
er, 54  Cal.  121.  Statutes  relating  to  the  pow- 
ers of  administrators  and  execntors,  similar 
to  ours,  have  been  construed  In  tbe  states  of 
Washington  and  Montana.  It  Is  there  held 
that  administrators  and  executors  may  main- 
tain actions  to  quiet  title  and  for  possession 
of  decedent's  lands  while  administration  ot 
the  estate  is  pending,  and  that  such  actions 
are  not  maintainable  by  the  heirs  as  against 
administrators  or  executors.  Hazelton  v. 
Bogardns,  8  Wash.  102,  36  Pac.  602;  In  re 
Higgins'  Estate.  16  Mont  474,  39  Pac.  506, 
28  L.  R.  A.  116;  Black  v.  Storr.  7  Mont  238, 
14  Pac  703. 

The  order  appealed  from  Is  affirmed,  and 
leave  granted  defendant  to  answer,  within 
10  days  from  the  filing  of  the  remittitur,  on 
the  terms  named  In  the  order  of  the  district 
court  oremding  the  demurrer. 

SMITH  T.  SCHUYLIBR  NAT.  BANK  et  al. 
(Supreme  Court  of  Nebraska.   Oct  7,  1008.) 
AOCOUNTINa  BT  TRU8TBS. 
1.  Evidence  examined,  and  Md  suffldent  to 
sustain  the  flDdlnss  of  the  trial  court 

CommlBstoneiB*  Opinion.  I>q)artm«it  No. 
1.  AiK>eal  from  District  Oourt»  Douglas 
Cornty;  Keysor,  Judge. 

"Xot  to  be  officially  reported.** 

Suit  by  Robert  Smith  against  tbe  Schuyler 
National  Bank  and  otbm.  Decree  tta  plain- 
tiff.  Defendante  appeal.  Affirmed. 

James  Gadsden,  H.  D.  Waldo,  and  Blch  A 
Glapp,  for  appellants.  Baldriga  ft  De  Bord 
and  C.  J.  Phelps,  for  appellee. 


accounting  brought  by  Robert  Smitli,  appel- 
lee, against  the  appellants  Schuyler  National 
Bank  and  J.  Sberboume  Johnson,  Its  cashier, 
in  the  district  court  of  Douglas  county.  It  Is 
disclosed  by  the  record  that  Immediately 
prior  to  May  28,  1892,  one  Abraham  Code 
and  Ernest  Iiiltchell  Innes  were  engaged  in 
Che  general  mercantile  boslness  in  the  dty 
of  Bchuyler,  under  the  name  of  Code  &  In- 
nes; that  the  firm  was  Insolvent,  and  Imme- 
diately preceding  the  date  mentioned  made 
an  assignment  of  alt  its  property,  consiBting 
of  a  stock  of  merchandise  varlonsly  estimated 
at  from  $11,000  to  f 16,000  in  value,  some  other 
personal  property,  and  the  real  estate  where 
their  business  was  situated.  About  this  time 
Innes  withdrew  from  the  firm,  and  Code 
made  an  arrangement  with  his  mercantile 
creditors  by  which  they  agreed  to  accept  6G 
cents  on  the  dollar  as  payment  In  full  of  their 
Indebtedness,  and*  in  order  to  consiunmate 
this  settiement  Code  applied  to  the  bank  tor 
a  loan.  The  Arm  of  Code  &,  Innes  was  large- 
ly Indebted  to  the  bank  at  that  time,  and  the 
bank.  In  order  to  secure  its  Indebtedness,  de- 
sired to  make  Code  the  loan  he  required,  but 
on  account  of  the  national  banking  laws  was 
unable  to  give  him  the  amount  he  wanted-. 
It  was  finally  agreed  that,  if  Code  could  In- 
dnce  some  of  his  friends  to  advance  a  part  of 
the  money,  the  bank  would  advance  the  re- 
mainder; that  all  the  property  of  the  firm 
of  Code  &  Innes  should  be  conveyed  to  appel- 
lant Johnson  under  the  designation  of  mort- 
gagee in  trust  for  the  payment  of  the  items 
following  in  their  order:  (1)  All  proper  char- 
ges for  conducting  the  business  and  disposing 
of  the  same.  (2)  To  pay  the  two  prior  exist- 
ing claims  as  follows:  The  Schuyler  Na- 
tional Bank,  $2,460;  to  William  H.  Sumner, 
president  of  the  bank,  ?1,000.  (3)  To  Schuy- 
let  NatiMial  Bank,  for  money  to  be  advanced 
to  pay  creditors,  (6.729.81.  (4)  To  Commer- 
cial National  Bank,  for  money  advanced  by 
It  to  assist  Code  In  making  the  settlement, 
S1,000.  (5)  To  William  H.  Gadaon,  for  serv- 
ices performed  by  him  In  procuring  the  Com- 
mercial National  Bank  loan,  $160.  (6)  To 
one  Fogg,  for  money  advanced  by  him,  $350. 

There  not  being  sufficient  money  to  effect 
the  settiement  on  the  lines  proposed,  appel- 
lee. Smith,  was  induced  to  turn  over  to  the 
bank  for  the  use  of  Code  four  promissory 
notes  owned  by  him,  of  $420  each,  dated 
March  1,  1802,  drawing  Interest  at  the  rate 
of  6  per  cent,  secored  by  real  estate  mort- 
gage. One  of  these  notes  was  taken  by  ap- 
pellant bank,  and  the  other  three  by  a  sav- 
ing bank  which  seems  to  have  been  run  In 
connection  with  the  Schuyler  National  Bank, 
appellant.  The  money  realized  from  these 
notes  was  turned  Into  the  fund  In  the  hands 
of  appellant  Johnson  to  be  used  In  settlement 
with  the  mwcantile  creditors.  In  order  to 
secure  appellee  Smith  for  what  he  was  ad- 
vandng  on  the  notes,  Code  executed  to  him 


head  (tf  appellant  bank,  and  ia  In  tlw  lan- 
guage following:  "May  2S,  1892.  For  va.'w 
received  I  hereby  «^1,  asdgn  and  tranafcr  ts 
Robert  Smith  all  my  right,  title  and  inteRs: 
In  and  to  the  stock  of  goods  and  book  »f- 
counts  heretofore  belonging  to  the  ftim  <£ 
Code  &  Innes.  This  is  subject  to  a  Ilea 
said  goods  and  book  accounts  In  CaTor  o! 
Schuyler  National  Bank  for  $7,330.  asi 
Smith  not  to  have  possesaloa  until  said  lio 
is  dlschar^.   [Signed]  Abraham  Code;" 

AjHwlIant  Johnson  was  to,  and  did,  conduct 
the  business  In  his  name  as  mortgagee  fc? 
more  than  a  year  thereafter,  selling  out  aol 
replenishing  the  stock,  and  finally  sold  tt^ 
remnant  of  the  stock,  and  accepted  in  pay- 
ment therefor  certain  real  estate  In  tbe  ci^ 
of  Omaha,  the  titie  to  which  he  took  in  tbs 
own  name.  This  suit  la  brongbt  to  recoTo* 
the  proceeds  of  tbe  note  above  described 
which  appellee  contributed  to  tbe  fond.  This 
the  trial  court  found  to  be  $1,552,  and,  amon; 
others,  the  court  made  a  flnding  as  foUovt: 

"3d.  The  court  finds  that  on  said  May  28. 
1892,  the  said  Code  and  defendant  Johmoa 
tigreed  that  Johnson  should  have  tbe  sum  o' 
$1,000  for  bis  services  In  assisting  in  secnrtiif; 
loans  to  Code  for  the  payment  of  creditors  <^ 
Code  &  Innes,  and  for  looking  after  the  salt 
of  the  stock  of  goods  for  said  Code,  and  dis- 
tributing the  proceeds  thereof  in  accordance 
with  the  trust  arrangement.  The  court  fur- 
ther finds  that  It  would  be  IneqoItaUe  and 
unfair  to  the  plaintiff  to  permit  tbe  said  de- 
fendants or  either  of  them  to  taice  pay  tos 
said  services  before  plaintiff  was  paid  tbe 
amount  of  his  interest  in  said  stock  ut  goodi 
or  the  proceeds  therefrom." 

"7th  finding.  Par.  2.  The  said  Johnson. 
from  the  proceeds  ot  said  trust  assets,  psM 
the  sum  of  $500  to  the  Schuyler  Naticmal 
Bank  for  certain  capital  stock  In  the  Fann- 
ers* ElKchange,  which  was  a  corporation  doing 
a  mercantile  business  in  the  <dty  of  Schuyler 
at  said  time.  Tbe  court  finds  that  tlie  aid 
capital  stock  was  at  that  time  not  worth  in 
excess  of  $187,  and  that  the  said  Johnson  bad 
no  right  or  authority  to  pay  from  the  proceeds 
of  said  trust  assets  any  further  mm  th&n 
$187,  and  that  the  said  defendants  should  be 
charged  with  tiw  difference  between  said 
items,  or  $313." 

It  Is  contended  that  tbe  findings  quoted  are 
not  sustained  by  the  evidence,  and  this 
the  only  question  presented  for  detnmim- 
tion.   The  books  of  the  appellant  bank  shov 
a  deposit  made  np  of  the  items  following: 

Due  tbe  bank  $4,729  SI 

Gadson   1.000  Oil 

Fogg   325  05 

Smith   1,562  00 

Making  a  total  of  $7,606  81 

—This  being  the  exact  amount  paid  to  tbe 
assignee  for  the  goods  which  he  had  receiv- 
ed from  Code  &  Innes.  Out  of  the  moDers 
so  shown  to  be  on  deposit,  appelant  Jobnsos 


BB  which  It  claimed  at  that  time  was 
e  satisfied  out  of  tbe  trust  propert?. 
claimed  b;  appellants  that  there  remaln- 
Dpaid,  of  the  sums  which  were  to  be 
before  the  claim  of  appellee,  Smith,  $1,- 
7,  and  therefore,  even  If  there  was  a 
iproprlatlon  of  tbe  trust  funds  of  the 
)  and  tbe  $313  meotloaed  In  tbe  flud- 
luoted,  there  would  still  be  nothing  com- 
)  appellee,  Smltb.  Tbe  amount  It  was 
ed  was  doe  the  bank  from  the  firm  of 
&  Tones  at  the  time  of  the  failure  was 
I,  and  this  was  Included  In  the  amount 
Fas  to  be  paid  out  of  the  property  com- 
to  the  bands  of  appellant  Johnson  be- 
nythlng  was  to  be  paid  to  Smltb.  This 
Item  was  secured  by  a  collateral  note 
'.,500,  which  In  turn  was  secured  by 
-tgage  upon  the  lot  and  business  of 

6  Inues.  This  property  was  deeded  to 
int  Johnson  by  tbe  assignee  at  the 
f  the  consummation  of  tbe  settlement, 
)hDson  testified  that  it  was  worth  the 
'  $4,000,  and  that  be  afterwards  deed- 
to  William  H.  Sumner,  the  president 

bank.   Tbe  S2,S00  mortgage  on  this 

7  was  subsequently  released.  It  la 
I  this  release  was  made  by  mistake, 
e  testimony  regarding  this  question 
lly  unsatisfactory,  and  was  doubtless 
rded  by  tbe  trial  court.  Tbe  testi- 
llscloses  that  this  lot,  containing  the 
jilding,  was  deeded  to  Sumner,  preel- 
the  bank,  and  there  can  be  no  doubt 
e  f2,640  due  tbe  bank  in  the  first 
i,  as  well  as  the  additional  fl.OOO 
t  Is  claimed  that  Code  Sc  Innes  owed 
ler  IndlTldually,  have  been  fully  paid, 
imony  shows  that  appellant  Johnson 

Alberta,  Canada,  and  made  a  final 
Dt  wltb  Code,  and  paid  him  |125, 
le,   upon  InvestlgatloD,  afterwards 
mnch  more  was  due  him.  Appel- 
bnson  and  the  bank  seem  to  have 
ited  the  trust  funds  very  much  to 
'n  advantage,  and  wholly  without 
rd  to  tbe  rights  of  appellee.  Smith, 
sputed  testimony  shows  that,  of  all 
>y  raised  and  pnt  In  the  bank  for 
>se  of  settling  with  the  mercantile 
and  obtaining  possession  of  tbe 
)hoBon  appropriated  fl.OOO  before 
nytblng  In  discharge  of  tbe  trust 
disclosed  that  he  applied  |500  of 
coming:  into  bis  hands  in  payment 
Qk  of  the  face  Talne  of  the  stock 
1   the   mercantile  company,  upon 
re  was  only  realized  the  sum  of 
loss  of  f313  to  tbe  trust  fund. 
)  Items  were  charged  against  ap- 
y   the  trial  court,  and  Judgment 
ccordlngly.   This  Judgment,  from 
camlnation  of  tbe  record,  seems  to 
ty  Jast,  and  the  findings  are  fully 


DUFFIE  and  P0T7ND,  CO.,  concnr. 

OURIABC.  The  conclusions  reached 
by  the  OommlBsloners  are  approTOd,  and.  It 
appearing  that  tbe  adoption  of  the  reconi< 
mendattons  made  vlll  result  In  a  right  de- 
cision of  tbe  cause,  It  Is  ordered  that  tbe 
Judgment  of  ttie  district  comrt  be  affirmed. 


PBNNBT  et  al.  t.  BRYANT  et  al. 

(Supreme  Court  of  Nebraska.    Oct  7,  1908.) 

CORPORATIONS— LIABILITT   OP  OFTICBRS— 
JOINT  LIABILITY— VK NUB. 

1.  An  officer  or  agent  of  a  corporation  Is  not 
liable  personally  to  third  persona  for  mere  fail- 
ure to  perform  some  duty  whldi  the  corpora- 
tion may  bare  owed  them. 

2.  Where  a  joint  liability  Is  asserted  against 
several  defendants  In  order  to  maintain  an  ac- 
tioD  against  one  or  more  of  them  Id  a  county 
other  than  that  wherein  they  reside  or  are 
found,  the  latter  are  not  to  be  held  upon  a 
different  and  seTeral  liability,  ereu  though  It  is 
disclosed  by  the  pleadings  and  proofs. 

(Syllabus  1^  the  Coart) 

Commisstoners*  Opinion.  Department  No, 
8.  Brror  to  District  Oonrt,  Douglas  County; 
Slabangfa,  Judge. 

Action  1^  Henry  B.  Penney  and  others 
against  Tbomas  Bryant  and  others.  Judg- 
ment tm  d^endants,  and  plalotUb  bring  er- 
ror. Affirmed. 

Montgomery  &  Hall,  for  plaintiffs  In  er- 
ror. Bartlett,  Dnndey  A  Martin,  for  defend- 
ants In  error. 

POUND,  O.  As  stated  by  counsel,  this 
action  "was  brought  by  tbe  plaintiffs  for  tbe 
recovery  of  damages,  in  tbe  alleged  sum  of 
fl,O0O,  of  aud  from  tbe  defendants,  upon  the 
ground  that  tbe  defendants  bad  wrongfully 
and  unlawfully  caused  tbe  First  'National 
Bank  of  Schuyler,  Nebraska,  to  divert  and 
misappropriate,  and  prevented  It  from  pay- 
ing to  the  plaintiffs,  tbe  sum  of  $608.95, 
which  the  plaintiffs,  In  tbelr  firm  name  of 
H.  R.  Penney  &  Co.,  bad  on  d^oslt  In  said 
bank  on  and  after  July  21,  1900,  subject  to 
check  or  draft,  and  Justly  payable  on  de- 
mand, and  due  from  the  said  bank  to  tbe 
plaintiffs."  It  appears  that,  prior  to  tbe 
time  the  controversy  arose,  plaintiffs  were 
conducting  a  so-called  brokerage  business  In 
the  city  of  Omaha,  and  had  as  correspondent 
at  Schuyler  one  Brown,  doing  business  under 
tbe  name  of  Black  &  Co.  Brown  testified,  to 
use  bis  own  words,  that  he  was  "running  a 
bucket  shop  In  Schuyler,  transacting  busi- 
ness with  H.  R,  Penney  &  Co."  When  ask- 
ed bis  meaning,  he  stated  that  be  was  "deal- 
ing in  tbe  grain  market  or  supposedly  in  the 
grain  market"  &nd  that  be  did  not  know 
whether  be  was  buying  grain  or  not  and 
could  not  state  Jnst  what  tbe  transactions 

wUe)^  ^       aQfa««d  worn  M  -mt*- 
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was  paia  to  i5iacK  &  uo.  nrom  time  to  time  in 
the  course  of  the  business.  Brown  deposited 
It  In  fbe  defendant  bank,  and  at  once  advised 
plaintiffs  of  tbe  deposit.  One  Louis  T.  Bry- 
ant, son  of  the  defendant  Thomas  Bryant 
was  dealing  with  Black  &  Co.  During  the 
two  months  prior  to  July  1,  1900,  he  paid  to 
them,  on  certain  pretended  purcliases  of 
grain,  sums  of  money  aggregating  $490, 
which  were  deposited  In  the  defendant  bank 
to  the  credit  of  the  plaintiffs.  On  July  21. 
1900,  the  plaintiffs  drew  upon  the  bank  for 
the  sum  of  $000.  Payment  of  this  draft  was 
refused,  and  the  cashier,  one  of  tbe  defend- 
ants herein,  notifled  the  plaintiffs  that  the 
Bum  of  $522.50  out  of  the  balance  of  $068.83 
to  the  credit  of  the  plaintiffs  In  the  bank  waB 
claimed  by  tbe  said  Louis  T.  Bryant.  There- 
upon the  plaintiffs  wrote  to  tiie  bank,  de- 
manding payment  of  the  money,  and  were 
Informed  by  the  cashier  that  the  bank  had 
been  garnished.  On  belialf  of  the  defend- 
ants, the  evidence  tends  to  show  that  prior 
to  the  time  when  the  draft  was  presented 
the  said  Louis  T.  Bryant  had  notified  the 
bank  of  his  claim  to  the  money,  and  that  on 
July  25th,  and  prior  to  the  letter  last  re- 
ferred to,  said  Louis  T.  Bryant  had  brought 
an  action  in  the  district  court  of  Colfax  coun- 
ty against  plaintiffs  In  their  partnership 
nam^  and  had  garnished  the  bank.  The 
present  action  was  brought  In  Douglas  coun- 
ty against  the  president  and  cashier  and  the 
bank;  tbe  bank  apparently  being  served  in 
Colfax  county,  and  brought  in  on  the  ground 
that  a  Joint  liability  was  asserted  agaiust  all 
of  the  three  defendants.  The  trial  court 
found  generally  for  the  defendants,  and  dis- 
missed the  action. 

It  Is  beyond  controversy  that  the  money 
was  received  by  Black  &  Co.  as  margins  put 
op  in  a  bucket-shop  transaction,  and  that 
neither  Black  &  Co.  nor  plaintiffs  gave  any 
other  or  further  consideration  thCTefor  what- 
ever. Hence  we  think  plaintiffs  could  be 
held  by  Louts  T.  Bryant  as  constructive  trus- 
tees so  long  as  the  money,  or  «>me  part  of  It, 
remained  In  their  hands.  The  course  of  deal- 
ing between  tbe  parties  was  nothing  more 
or  less  than  gambling  upon  the  price  of  grain, 
and,  in  .effect,  the  plaintiffs  had  so  much 
money  of  said  Louis  T.  Bryant  in  their  pos- 
session, which  they  held  without  considera- 
tion, and  to  which  he  was  entitled.  But  in 
case  a  person  chargeable  as  constructive  trus- 
tee deposits  the  money  in  a  bank,  the  bank, 
on  receiving  notice  of  tbe  claims  of  the  own- 
er, becomes  a  trustee  also,  and  inay  be  held 
as  such.  Hence,  If  the  moneys  in  the  bank 
on  July  21,  1900,  represented  or  contained. 
In  whole  or  In  pari,  the  moneys  paid  to  Black 
&  Co.  by  said  Louis  T.  Bryant,  the  latter, 
after  notifying  tbe  bank  of  the  facts,  was  en- 
titled to  insist  that  they  be  held,  and  not 
paid  out  to  the  plaintiffs,  and  to  charge  tbe 
bank  If  It  disbursed  them  notwithstanding. 
There  Is  evidence  that  checks  were  drawn 
from  time  to  time  against  the  deposit,  but  tt 


is  not  shown  that  it  fell  below  tne  smn  ciaim 
ed  at  any  time  from  the  date  when  Black  k 
Co.  received  the  money  to  the  date  of  tbp 
draft   This  evidence  is  not  snffldrat  to  pro^ 
that  the  balance  remaining  on  July  21.  190r<. 
'  did  not  contain  or  represent  the  tmst  fmj*l 
I  City  of  Lincoln  v.  Morrison  (Neb.)  90  N.  W 
0(Ki,  57  I*  R.  A.  885.    Consequently  we  ar^ 
I  Inclined  to  the  opinion  that,  when  the  baas 
!  was  notified  that  moneys  on  deport  wer- 
I  claimed  by  a  third  person  as  held  in  tmst  fo.- 
r  him  by  the  depositor,  it  might  properly  r^me 
^  for  a  reasonable  time  to  pay  ont  such  moaej% 
until  the  ownership  was  settled  by  Inter- 
pleader or  other  appropriate  proceeding,  or 
the  facts  fully  ascertained.    When,  bowem. 
tbe  said  Louis  T.  Bryant  brought  an  act^ 
against  the  plaintiffs  for  money  had  and  re- 
ceived, and  garnished  the  defendant  bant 
he  abandoned  his  claim  upon  tbe  speofii^ 
fund,  and  recognized  plaintiffs  as  tbe  owd^i^ 
tliereof.   Hence,  if  it  were  a  mere  question 
1  of  whether  the  bank  Is  or  is  not  Indebted  tJ 
I  plaintiffs  In  the  amoimt  of  tbe  deposit,  i: 
I  would  be  necessary  for  us  to  Inquire  Into  the 
I  validity   of   the  garnishment  proceediup?. 
I  But  in  tbe  present  action  we  do  not  think 
I  that  matter  involved  In  any  way.    An  officer 
!  or  agent  of  a  corporation  la  not  liable  per- 
]  eonally  to  third  persons  for  mere  failiire  to 
perform  some  duty  which  the  corporatipo 
may  liave  owed  them.   The  rule  in  this  rt- 
spect  is  well  stated  by  a  learned  text-writer: 
"Where  the  wrong  done  consists  of  mere  noo- 
feasance— of  the  mere  failure  to  perform 
some  duty  which  the  corporation,  his  prin- 
cipal, owes  to  the  plaintiff—   ♦    •    •  theo 
tiie  corporation  only  is  llabla    Bnt  wbere  .'t 
consists  of  misfeasance—  *  *   *   an  af- 
firmative act  wrongfully  ordered  or  dooe 
against  the  plaintiff—   *    •   •   then  be  can- 
not escape  liability  by  setting  up  that  It  was 
the  act  of  the  corporation;  for,  altbongb  the 
corporation  may  be  liable,  he  may  be  liable 
also— he,  as  a  personal  trespasser;  it.  on  the 
principle  of  respondeat  superior.    It  is.  In  tlie 
eye  of  the  law,  like  other  cases  of  Joint  tres- 
pass."  4  Thompson,  Corporations,  f 
The  president  and  cashier  of  tbe  bank  In  tliis 
case  did  nothing  more  than  refuse  to  pay  oat 
the  money  upon  plaintiffs'  draft  and  the  sub- 
sequent demand  by  letter.   Thwe  was  do 
conversion  or  misappropriation  of  tbe  fund. 
It  was  simply  held  to  await  the  result  of  tl>e 
garnishment  proceedings.   All  that  can  be 
charged  is  that  the  bank  being  under  a  Ants 
'Of  paying  the  money  to  plaintiffs.  Its  officers 
did  not  perform  that  duty.   In  other  words, 
plaintiffs'  case  Is  one  of  tumfeasance.  so  far 
as  tbe  president  and  cashier     the  bank  are 
concerned,  not  of  misfeasance  or  active  tres- 
pass or  wrongdoing.   It  follows  that  the  de- 
fendants Bryan  and  Rathsack  are  not  Iiab> 
In  this  action,  and.  thto  being  so,  we  do  not 
think  the  bank  may  be  held.   Where  a  Joint 
liability  is  asserted  against  several  defend- 
ants In  order  to  maintain  an  actloa  against 
one  or  more  of  them  In.  a  coonty  other  thaa 
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raised  by  the  answer  of  the  defendant.  The 
objection  to  the  jurisdiction  of  the  court  was 
overruled.  A  trial  was  had,  whl(±  resulted 
In  a  Terdlct  and  judgment  for  the  plaintiff. 
The  defendant  prosecuted  error  to  this  court, 
and  will  hereafter  be  called  the  "plaintiff." 

It  Is  contended  by  the  plaintiff  that  the 
court  erred  In  oreiTullng  the  objection  to  the 
jurisdiction,  because  the  county  court  had 
no  jurisdiction  of  the  subject-matter.  It  be- 
ing an  action  in  which  the  title  to  real  es- 
tate was  In  question.  We  are  unable  to 
agree  with  the  plaintiff,  so  fiir  as  this  mat- 
ter Is  concerned,  for  the  reason  that  the 
identical  question  has  been  twice  before  us, 
and  has  been  settled  adversely  to  his  con- 
tention. It  was  held  In  Campbell  t.  Mc- 
Clure,  45  Neb.  608,  63  N.  W.  920,  that  a  Jus- 
tice of  the  peace  had  Jurisdiction  in  an  action 
for  damages  based  on  the  breach  of  a  cove- 
nant in  a  deed  against  incumbrances  where 
there  were  unpaid  taxes  which  were  a  lien 
on  the  land  at  the  date  of  the  execution  of 
the  deed,  and  which  the  grantee  was  obliged 
to  pay.  This  case  was  approved  and  follow- 
ed In  Hesaer  v.  Johnson,  57  Neb.  165,  77  N. 
W.  406,  in  which  It  was  said:  "A  county 
court  hasjarisdictlon,  within  the  statutory  lim- 
it of  amount,  in  actions  to  recover  damages 
for  a  breach  of  covenant  against  incumbran- 
ces." It  is  stated  in  Devlin  on  Deeds,  vol.  2 
(2d  Bd.)  S8  906,  907,  that  a  lease  is  an  incum- 
brance. It  was  so  held  In  Fritz  v.  Pusey,  31 
Minn.  368,  18  N.  W.  94,  where  the  court  said: 
"An  incumbrance,  within  the  meaning  of  a 
covenant  against  incumbrances,  includes  any 
right  or  Interest  in  the  land  which  may  sub- 
sist In  a  third  person  to  the  diminution  of 
the  value  of  the  land,  but  consistent  with  the 
passing  of  the  fee  by  the  conveyance.  Hence 
an  outstanding  lease  Is  an  incumbrance."  It 
was  fiu'ther  held  In  that  case  that:  "The  In- 
ability of  the  grantee  In  a  deed  to  obtain  pos- 
session by  reason  of  an  outstanding  para- 
mount right  or  title  Is  a  breach  of  the  cove- 
nant for  quiet  enjoyment  It  Is  not  necessa- 
ry that  there  be  an  eviction  by  process  of 
law,  or  even  an  actual  expulsion;  and  that 
when  the  breach  of  either  of  these  covenants 
consists  of  the  existence  of  an  unexpired  term 
or  lease,  the  measure  of  damages,  at  least 
in  the  absence  of  any  special  circumstances, 
will  be  the  value  of  the  use  of  the  premises 
for  the  time  during  which  the  grantee  has 
been  deprived  of  such  use."  In  the  body  of 
the  opinion  we  find  the  following  language: 
"It  is  Immaterial  whether  or  not  this  con- 
tract between  defendant  and  Coldwell  cre- 
ated the  conventional  relation  of  landlord 
and  tenant.  Under  It  Coldwell  was  entitled 
to  the  use  and  exclusive  possession  of  the 
premises  to  the  exclusion  of  plaintiff.  This 
outstanding  lease  or  contract  In  favor  of 
Coldwell  constituted  a  breach  of  both  cove- 
nants. An  Incumbrance  within  the  meaning 
of  the  covenant  against  Incumbrances  In- 
cludes any  Interest  In  the  land  which  may 


the  value  of  the  land,  bat  consistent  with  ^ 
passing  of  the  fee  by  tlie  cwTejue:' 
Rawie  on  Covenants,  94,  95;  GreenL  Er.  i: 
Ed.)  8  242;  Bouv.  Law  Diet,  tit  Tnec- 
brance";  Prescott  v.  Trueman.  4  Mass.  C 
3  Am.  Dec.  249.  Hence  an  ontBtaodln? 
Is  an  Incumbrance.  Orlce  v.  Scartorre^ 
2  Spcers,  649,  42  Am.  Dec  391;  Bateb^a-: 
V.  Sturgis,  8  Gush.  201;  Porter  t.  Bradl^.  ' 
R.  I.  538.  It  is  generally  stated  that  aa  trt: 
tlon  Is  necessary  to  a  breach  of  tbe  oovsass 
for  quiet  enjoyment  or  of  wananty-  And  c 
doubt  the  original  and  technical  meaning  r. 
tacbed  to  the  word  "eviction"  wu  an  expc- 
alon  by  the  assertion  of  a  paraxDOom  titt 
and  by  protiess  of  law.  But  the  Idea  ils: 
the  ouster  must  be  by  process  of  law  has  ks- 
since  been  abandoned.  Constructlv-e  erlcDOL 
is  caused  by  the  inablll^  of  tbe  pnrchasff  t: 
obtain  possession  by  reason  of  tbe  ptn- 
mount  tltie.  When,  at  the  time  of  the 
veyance,  he  finds  tbe  premises  in  poasees^? 
of  one  claiming  under  paramount  title,  tie 
covenants  for  quiet  possession  or  of  wami- 
ty  will  be  held  broken  vrithont  any  otha  »'-' 
on  the  part  of  either  the  grantee  or  the  cIi;e- 
ant,  for  the  latter  can  do  no  more  towanii 
the  assertion  of  his  title,  and,  as  to  the  tix 
mer,  the  law  will  compel  no  one  to  commit  i 
trespass  In  order  to  establish  a  lawful  hsb; 
in  another  action.  Where  the  bicnmbrao 
is  an  unexpired  term  or  lease,  tbe  geiKn: 
rule— at  least  In  the  absence  of  any  spetia 
circumstances— is  that  the  measure  of  die 
ages  will  be  the  fair  rental  value  of  the  Isil 
to  the  expiration  of  the  term."  A  covcnaiiT 
against  Incumbrances  la  personal,  and  Aos 
not  run  with  the  land.  Such  a  ccvenant 
broken  as  soon  as  made.  Merrill  v.  Smog 
(Neb.)  92  N.  W.  618.  It  follows  tbat  tbe  qQ» 
tion  of  title  was  not  Involved  in  this  actioL 
and  the  county  court  had  jurisdiction  to  u? 
It. 

This  also  disposes  of  the  second  and  tbird 
assignments  of  error,  and  It  la  unneceKa- 
ry  to  further  notice  them. 

It  Is  next  contended  that  there  could  t# 
DO  recovery,  because  plalntifrs  oral  pran^ 
to  put  defendant  In  possession  after  tbe 
livery  of  the  deed  was  without  any  new  cm- 
slderatlon,  and  vras  therefore  void.  It  is  suf- 
ficient to  say  that,  as  we  understand  ti» 
case,  the  original  contract  price  jjald  for  t« 
real  estate  In  question  was  a  sufficient  ns- 
sideratlon  for  the  promise  or  oovmant  tai  tte 
deed,  and  that  the  defendant  herein  recorcr 
ed  upon  that  covenant,  and  not  upon  any  onl 
agreement  made  subsequent  to  the  executiOE 
of  the  deed. 

It  is  further  contended  that  the  defeDdani 
herein  could  have  dispossessed  the  tenant 
and  obtained  possession  herself,  because  tbr 
tenant  did  not  pay  rent  for  tiie  year  1900  to 
any  one,  and,  not  paying  rent  could  not  hdi 
possession.  An  examination  of  the  record 
shows  us  that  at  the  time  the  deed  was  a- 
ecuted  tbe  tenant  waa,  and  had  been.  In  poc- 


d;  and,  U  tbne  waa  no  payment  of  rent, 
m  tbe  fault  of 'the  plalntilf.  Haring 
!red  vpou  the  term,  and  It  being  Impoesi- 
to  termlnato  it  without  alz  months' 

tbe  queatkHi  of  the  payment  or  non- 
nent  of  rent  wai  immaterial,  bo  far  aa 
defeDdaot'B  right  to  obtain  poBMBBlon  of 
premises  vaa  concwned.  The  touuu^ 
^  tnm  year  to  year,  and  the  tenant  hav- 
iDtered  apm  tbe  new  term,  he  conld  not 
IspoeaeBsed  vlthont  six  monthaf  notice, 
t  prior  to  tbe  expiration  of  the  new  term, 
is  also  contonaed  that  It  was  the  dnty 
e  defendant  herein  to  serve  the  notice; 
ibe  mast  ascertain  at  her  peril  the  na- 
and  extent  of  the  tmanf  s  rights.  No 
rity  In  point  Is  dted  to  rapport  this  con- 
n,  and,  the  Jury  taaTing  f  omid  upon  con- 
f  eridence  that  the  plaintiff  had  led  the 
lant  to  believe  that  the  tenant  was 
g  under  a  written  lease  by  which  his 
irould  expire  on  the  Ist  day  of  March, 
she  bad  the  right  to  suppose  that  It 
anecessary  for  any  notice  to  be  served 
Flalntltr  win  not  now  be  beard  to 
at  the  defendant  cannot  recover  be- 
10  notice  was  served,  when,  by  bis  own 
?nt,  he  had  led  the  defendant  to  be- 
lat  no  notice  was  required.  Tbe  evl- 
ibowed  that  the  tenant  was  holding 

lease,  or  an  arrangement  which  made 
tenant  from  year  to  year,  and  tbere- 
could  not  be  dlspoasessed  without  six 

notice. 

the  expenses  which  the  jury  were 
to  consider,  there  is  no  reason  why 
lid  not  be  recovered.  The  plaintiff, 
n  by  the  evidence,  agreed'  to  pay 
fore  they  were  incurred,  and  they 
de  at  his  request. 

^ful  examination  of  the  record  falls 
«  any  reversible  error,  and  we  there- 
[umend  that  tbe  judgmient  of  the  dls- 
t  be  affirmed. 

IT  and  OLANYILLB,  CO.,  concur. 

URIAM.  For  the  reasons  given  In 
Ding  opinion,  tbe  Judgmmt  of  the 
nrt  is  affirmedb 


T.  BYBRS  BROS,  ft  CO. 

Court  of  Kebraska.   Oct.  7,  1903.) 

tfORTOAGE-DSSCRIPTION-BVIDBNCH 
>BBT— H&RD  LAW— TRSSFASS- 
INQ  ANIMALS. 

znoitgiiged  stock  are  described  as  be- 
certain  farm  owned  hj  tbe  mort- 
e  coanty  of  his  residence,  the  mort- 
void  for  uncertainty,  if  the  descrip- 
inimals  is  uot  applicable  to  any  ota- 
such  farm. 

lissory  note  Id  the  bands  '  of  the 
en  after  matnrltr,  evideoce  of  the 
a  debt. 

ittal  MortcaiM,  ^  t,  Onit  Dtg.  1  M. 


Ing  under  the  herd  law,  be  bound'  by  an  award 
made  without  giving  him  a  hearing  or  an  4^ 
portunlty  to  tie  beard. 

4.  Notice  to  the  owner  of  cattle  in  such  a  pro- 
ceeding is  not  notice  to  the  mortgagee. 

5.  The  remedy  by  distresB  under  article  S,  c. 
2,  Comp.  St.  1901,  is  given  to  enforce  in  a  sum- 
mary manner  a  claim  for  damages  aeainat  the 
owner  of  cattle  who  is  charged  with  the  duty  of 
keeping  them  off  the  cultivated  lands  of  oth- 
ers. A  mortgagee  without  possetsloo  is  not 
an  owner  within  the  meaning  wt  the  statute. 

(Syllabus  by  the  GoorL) 

Brror  to  District  Court*  Pleroo  County; 
Boyd.  Judge. 

Action  by  Byos  Bros.  &  Co.  against 
Oeoi^  Ooff.  Judgment  for  plalntUfs,  and 
defendaiit  Inlnga  error.  Affirmed. 

W.  W.  Qnivey,  im  plaintiff  In  emv.  O.  B. 
Willey,  for  defendants  In  error. 

SULLIVAN,  O.  J.  This  was  an  action 
brought  by  Byers  Bros.  &  Co.,  a  partnership, 
against  Oeorge  Goflf,  to  recover  possession  of 
four  cows,  two  helfera,  and  four  steers. 
These  cattle  were  seized  damage  feasant, 
and  were  held  by  the  defendant  a  constable, 
under  an  execution  Issued  by  a  justice  of  the 
peace  for  the  enforcement  of  an  award  made 
in  accordance  with  the  provisions  of  the 
herd  law.  The  plalntlfTs  claim  is  based  up- 
on a  chattel  mortgage  executed  to  it  by  Mc- 
Bride,  the  owner  of  the  cattle,  to  secure  an 
Indebtedness  which  had  matured  before  tbe 
seizure,  and  is  still  unpaid.  The  Jury  in  the 
district  court  found,  In  obedience  to  a  per- 
emptory instruction,  that  the  right  of  pos- 
session was  in  the  plaintiff,  and  Judgment 
followed  the  verdict. 

Several  questions  raised  by  the  assign- 
ments of  error  are  entirely  free  from  diffi- 
culty, and  will  be  noticed  only  to  give  assur- 
ance that  they  have  not  been  overlooked. 
On  tbe  question  of  whether  the  chattel  mort- 
gage created  a  lien,  tbe  evidence  is,  we  think, 
capable  of  but  one  construction.  McBrld^ 
who  testified  for  plaintiff,  and  seemed  rather 
eager  to  serve  it,  was  apparently  uncertain 
whether  he  ought  to  claim  or  disclaim  own- 
ership;  but,  notwithstanding  his  shifts,  shuf- 
fles, and  evasions,  it  is  evident  that  he  was 
the  sole  and  absolute  owner  of  the  property 
when  It  was  mortgaged.  The  facts  are  con- 
chudvely  proven,  and  It  was  only  with  respect 
to  Uieir  legal  effect  that  tbe  wltnesa  wavtned. 

The  claim  that  the  mortgage  is  void  for  un- 
certainty of  description  rests  upon  no  rea- 
sonable foundation.  Tlie  animals  are  de- 
scribed with  great  deflnlteness  and  particu- 
larity, and  there  is  nothing  In  the  record  to 
indicate  that  the  descriptions  given  are  ap- 
plicable to  any  other  cattle  owned  by  Mc- 
Brlde,  and  kept  upon  his  farm  In  Pierce 
county. 

It  Is  said  that  the  eridence  does  not  show 
that  the  original  Indebtedness  due  from  Mc- 
Brlde  to  plaintiff  bad  not  been  paid  wher 
the  note  which  the  mortgage  was  given  to  se 
cure  was  executed.  As  men  rarely  give  no*^ 


renewal  oi  tne  aia. 

The  iiuestlon  tipit  to  be  considered  Is 
ffiietber  plaintiff  [s  ccmcluded  by  the  pro- 
peedlrgs  Unci  iintler  the  pruvisiona  of  the  herd 
l(iw.  The  first  and  secoud  aectloDS  of  the  act 
(Coiup,  St.  loot,  2,  art.  3)  are  as  follows: 
Section  1;  "Thnt  the  ownfrg  of  eattlc, 
liorses,  mtilea,  swtnc.  ntid  %hec\}  In  this  state, 
shall  hereflftE^r  be  liable  for  r]1  daiunge  done 
by  Buoh  stock  upon  tlie-  cultivated  lands  in 
this  stJite  as  herein  provided  by  tliis  not." 
Swiion  2:  "That  all  damage  to  property  so 
committed  by  such  Rtock  running  at  large, 
shall  be  paid  by  tlie  owners  of  said  stock; 
and  the  person  whose  property  is  damaged 
thereby,  may  have  a  Lien  upon  said  ti-eapass- 
Ing  anlDinla.  for  thi?  full  amount  of  damages 
and  coats,  and  may  enforce  the  collection  of 
the  aame  by  the  proper  civil  action.*'  Other 
sections  provide  tbaC  auy  persoD  may  take 
up  stock  fnnnci  ti-espasslng  upoa  h[s  culU- 
vfltcd  lands,  and  may,  after  notifying  the 
owner,  have  the  damages  fixed  by  arbitra- 
tion, and  the  cattle  sold  for  satisfaction  of 
the  award.  In  this  ease  the  moitgagee  was 
not  Riven  notice  oi  the  diatraint,  and  eon- 
He-iueotly  could  not  be  bound  by  tlie  proceed- 
IngF  wbicb  resulted  3n  the  award  and  the 
execution  for  its  enforcement.  Ko  person 
can  be  deprived  of  his  property  without  due 
process  of  law.  Every  one,  before  being  de- 
prived of  auy  valuable  right  by  the  exprclse 
of  Judicial  or  other  governmental  power, 
muat  be  given  a  hearing,  or  at  leaat  an  op- 
pnrtuatty  to  be  heard,  ^uy  proceeLilug  In 
which  these  are  denied  Is  not  due  proi^ess 
of  law.  McOftvoclE  V.  Omaha.  40  Neb.  16, 
BS  N,  W.  B43;  Hortou  v.  State,  60  Neb.  701. 
84  N.  W.  87.  Obviously,  notice  to  the  owner 
of  the  mortgaged  cottte  that  tbey  had  been 
fielzed  and  were  lieing^  held  under  the  pro- 
Tisioits  of  the  herd  law  waa  not  notice  to 
the  mortgagee.  It  was  given  no  oppovtunl- 
tj  to  controvert  by  proof  the  claim  of  the 
dlBtminor,  and  therefore,  on  principles  of 
natural  justice,  it  could  not  be  bound  by  the 
award.  But  there  is  another  rcrtsoii  why  the 
court  was  right  in  directing  a  verdict  In  fd' 
vor  of  the  piaintifC.  The  remedy  by  distresa 
1b  giren  to  enforce  In  a  anmmary  manner  a 
claim  for  damages  against  the  owner  of  cat- 
tle who  ia  charged  with  the  duty  of  Iieeplng 
them  olf  the  cultlrated  lands  of  others.  2 
Am.  &.  Eng.  Ericyc.  Law  (2d  Ed.)  358.  No 
Boch  duty  rests  upon  a  mortgagee,  Having 
no  control  over  the  cattle,  lie  Is  guilty  of  no 
actionable  wrong  when  the  owner  or  person 
having  them  in  charge  Buffers  them  to  tres- 
pass. An  agister  is  An  owner  within  the 
meaning  of  the  statute  (Liiflin  v.  Svoboda,  37 
Neb.  368.  &B  N.  W.  1040),  but  tl^ls  iB  because 
when  a  trespass  is  coranilfted  tile  fault  is 
his.  The  statutory  lien  is  given  to  the  per- 
son Injured  to  enable  bim  to  obtain  satis- 
faction from  the  person  tlirongb  wliose  fault 


anu  It  wouiu  oe  an 
property  could  be  t 
of  H  claim  upon  whi 
liable.  Under  the  s 
a.  Hen  for  damages 
waa  held  that  the  si 
nate  to  the  lien  ol*  s 
by  the  owner.  Tht 
the  Hen  the  statute 
Ing  damage  can  ool 
the  ownersliip  of  th 
tary  permission  th€ 
lard  was  the  person 
extend  to  such  titl< 
owner  of."  This  vi 
iirely  sound.  Whs 
meaced  plninliff  w 
mortgage,  entitled 
cattle,  aai  Itfi  rigl 
sUm  was  not  impti 
against  McBrlde. 
The  judgment  is  i 


DONAHTE  V.  ST 
(Bapreine  CoHr?  of 
MANDAMUS- 

I,  MBndnaius  is  a  i 
be  ailoM  eii  only  in  r 
a  proper  case  preaent 
where  it  is  opfiareut 
grutifj  the  ppite  at 
wliE-re  the  relator  bn 
appr^ived  the  at*ts  <sii 

(£5rIIabiis  by  the  Cc 

Commlsaloners'  C 
3.  Error  to  Dlstrlc 
Baxter,  Judge. 

Applleallon  by  th 
Nellf*  Seleroe,  for 
John  J,  Donahne.  . 
defendfint  brin2:s  en 

.1,  Connell  I 
plaintiff  in  error, 
defeudant  in  error. 

nUFFlE.  C.  Thl 
ing  brought  by  the  f 
the  chief  of  pnli^'e  c 
purpose  being  to  c 
certain  houses  of  ! 
The  district  court 
which  jjudgnient  the 
error.  By  section  i 
St.  IDOl,  the  chief 
Omaha  le  subject  t« 
and  board  of  Qre  a 
to  the  order  of  tli( 
appointment  Is  mai 
suppose  thot  be  is  i 
ply  with  the  dlrecHc 
or  assenting  theret 
It  Is  certainly  a  aer 

I I.  Se<e  UBBdmnui, 


to  the  suit  AAga  t.  Seaver,  138  Mass.  331. 

There  Is  another  matter  which,  In  our  opin- 
ion, calls  for  a  rerersal  of  the  case.  The 
record  discloses  that  the  bouses  complained 
3f,  and  against  which  It  Is  sought  to  direct 
the  action  of  the  cbl^  of  police,  were  built 
b7  Seleroe  for  one  Slobodlsky.  These  houses 
ue  located  in  what  Is  known  as  the  "Burnt 
District"  of  Omaha,  and  were,  accordlng.to 
the  eTidrace  of  the  petitioner,  fc^t  as  houses 
Df  prostitution  for  from  five  to  seven  years 
prior  to  the  commencement  of  this  action. 
A.  contract  edsted  between  relator  and  Slo- 
bodlskj,  the  exact  terms  of  which  do  not  ap- 
pear, but  one  of  Its  conditions  was  to  the 
effect  that  Slobodlsky  was  to  pay  the  relator 
f2S0  per  month  until  the  contract  price  for 
the  erection  of  the  buildings  was  fully  paid. 
Some  misunderstanding  or  disagreement 
arose  between  the  parties,  and  one  Harris 
was  appointed  to  coUect  the  rents  from  the 
bnlldings  and  divide  the  same  between  them. 
We  copy  from  the  relator's  cross-examina- 
tion: **Q.  What  was  done  with  that  mon^ 
after  Harris  collected  it?  A.  He  was  to  keep 
the  money  uutU  he  had  a  cvtaln  amount  col- 
lected. Then  he  pays  It  over  to  Slobodlsky. 
Q.  To  whom?  A.  To  him  just  the  same- 
he  pay  to  me.  Q.  Ton  knew  where  It  came 
from?  A.  Yes;  from  Harrla  Q.  You  knew 
where  It  came  from?  A.  I  knew  he  got  it 
from  those  houses.  Q.  And  those  women? 
A.  I  suppose  80.  Q.  Ton  knew  what  the 
women  were  doin^how  they  earned  it— you 
knew  that?  A.  Yes,  air."  While  tiie  record 
Is  not  entirely  clear  upon  the  question,  we 
are  satlsded  from  what  does  appear  that 
Slobodlsky,  h^ore  paying  In  full  for  the  erec- 
tion of  these  buildings,  refused  further  pay* 
ments,  and  that,  in  an  action  brought  by  re- 
lator to  enforce  payment,  Jud^ent  went  for 
the  defendant,  and  relator  w^s  denied  the 
assistance  of  the  court  In  attempting  to  col- 
lect his  claim.  Some  .time  thereafter  be  sent 
a  written  notification  to  the  chief  of  police, 
as  follows:  "Z,  Nells  Seleroe,  a  resident,  clti- 
Mn,  and  taxpayer  of  the  city  of  Omaha,  in 
the  state  of  Nebraska,  hereby  demand  that 
yon  r^rt  to  the  police  Judge  of  the  city  of 
Omaha,  Nebraska,  in  writing,  forthwith,  the 
names^of  all  occupanta  or  Inmates  of  houses 
of  lU  fSme,  and  the  names  of  persons  of  rt- 
ther  sex  who  daive  their  support  from  the 
wages  of  EWostltution;  and  demand  la  hereby 
made  upon  you  that  you  forthwith  make 
complaint  against  and  cause  the  arrest  of  all 
such,  without  delay,  said  houses  being  situ- 
ated upon  lots  7  and  8  in  block  70  In  the 
city  .of  Omaha,  Nebraska,  except  No.  902 
Capitol  avenue,  and  said  houses  are  also 
known  and  designated  as  follows."  (Here 
follows  a  description  of  the  houses  by  their 
street  number.)  In  Hale  v.  Ristey,  GO  Mich. 

^  ST  N.  W.  670^  It  is  said:  "llandamos  is 


where  It  is  apparent  thai 
gratify  the  spite  of  a  I 
nor  where  the  relator  ha  i 
laed,  or  approved  of  the 
The  above,  we  think,  ai  i 
rule,  and  should  be  foi: 
We  are  satlBfied  from  tl  i 
that  the  relator  built  the 
knowledge  of  their  totea  I 
BO,  but  his  contract  callt 
of  9250  pcir  month,  and  i 
time  this  amount  was  i 
knowledge  that  it  was  d 
tutes  renting  these  house 
money  was  being  paid  hin  i 
rest  quietly,  and  allow  the  I 
which  he  now  complain,  i 
made  no  complaint  until  ^ 
tlon  of  the  rents.  ITndei 
oes,  it  is  clear  tiiat  he  occ 
ask  the  court  to  extend 
preropttive  writ 

We  think  that  the  court  : 
the  writ,  and  recommenc  i 
ing  its  Judgment 

KIBKPATBICS  and  P(  : 

FEB  GUBIAM.   For  th<  i 
the  foregoing  opinion,  tl 
the  Judgment  of  the  dli  i 
Armed. 


OHXISPIB  V.  ST  : 
(Supreme  Oonrt  of  Nebrasi  i 

HAUCIOnB  PROSBCUnOM— :  I 
or  OOUNBB  , 

1.  'One  who  seeks  adrice  c 
erence  to  the  commencemeDt  : 
ecution  is  bound  to  act  in  i 
matter.    He  Is  required  to  i 
counsel  a  fall  and  fair  statei 
terial'facts  known  to  him.  I 
ground  for  believing  that 
would  tend  to  exculpate  tiu 
charge,  good  faitb  requires  1 1 
make  further  inquiry  with  : 
facta,  and  communicate  the  i : 
ed  to  counsel,  or  that  he  Bbat 
belief  of  their  existence,  in  • 
InvMtlgate  with  reference  th< 
to  account,  in  forming  his  op 
tion  obtained  with  reference 
not,  however,  required  to  in  i 
qulrr  to  ascertain  whether  i 
would  tend  to  the  exculpatio 
cased.    If  he  honestly  belie  > 
pofisesaion  of  all  the  materia] 
a  full  and  fair  statement  of 
counsel,  and  acts  in  good  fi. 
given  him.  this  is  sufficient  t( 
the  cbarge  of  malicious  prosei 

2.  Evidence  examined,  and 
a  defendant  failed  to  make  a 
closure  to  his  counsel  of  thi 
him  prior  to  the  oommencena 
prosecution. 


11.  800  Malicious  Profltuutlon, 
1  «2. 


3.  Error  to  District  Oomt,  Douglu  GonntT; 
Baxter,  Judge. 

**Not  to  be  offidally  reported." 

Action  by  Charles  Stafford  against  Tbomae 
Gilllspie.  Judgment  for  plaintiff,  and  de* 
Pendant  brings  error.  Affirmed. 

W.  C.  lAmbert,  for  plaintiff  In  error.  A. 
L.  Ltttton  and  B.  B.  Leigh,  for  defendant  In 
errw. 

OUFFIE,  O.  On  a  certain  day  In  Decem- 
ber, 1900,  one  Ooleson  and  a  atranger  entered 
the  place  of  bnslneas  of  the  plaintiff  In  wror, 
GllUqtle,  who  was  a  saloon  keeper  in  South 
Omaha,  Neb.,  and  the  stranger  induced  the 
plaintiff  in  error  to  cash  two  forged  checks, 
aggregating  $60  and  upwards,  and  purporting 
to  have  been  issued  the  Gudaby  Packing 
Company  to  two  of  its  «nploy68.  Several 
days  afterwards,  and  after  Gilllspie  had 
learned  of  the  forgery,  Coleson  again  visited 
the  saloon,  and  was  accased  the  former 
with  being  in  confederacy  wiUi  the  straDger, 
and  threatened  by  him  with  iffosecntfon  un- 
less he  should  disclose  the  name  «nd  id«itity 
of  his  supposed  accomplice.  After  some 
hesitation  and  apparent  attempt  at  evasion, 
Coleson,  under  the  stress  of  such  importunity, 
gave  to  Gilllspie  the  name  of  the  d^endant 
in  error,  Charles  Stafford,  as  that  of  the 
party  guilty  of  the  transaction.  Stafford  was 
a  young  man,  then  and  for  a  considerable 
time  previously  employed  by  one  Rusbford, 
a  respectable  tradesman  in  said  <dty,  and  of 
good  reputation  and  Innocent  GlUisple  at 
once,  and  without  making  further  inquiry, 
repaired  to  the  office  of  the  police  Judge  and 
prosecuting  attorney  of  the  city,  and,  after 
relating  to  them  the  foregoing  circumstances, 
was  advised  by  the  attorn^  to  verify  and 
file  a  complaint  for  the  arrest  of  Stafford  up- 
on the  charge  of  torgery,  which  he  immedi- 
ately did,  and  the  accused  was  apprehended 
and  thrown  into  Jail  on  the  same  evening. 
Coleson  had  told  GilliBfrie  that  Stafford  was 
employed  by  Rushford,  whose  place  of  busi- 
ness was  not  far  distant  from  the  saloon. 
Gilllspie  saw  the  accused  at  the  jail  on  the 
evening  of  the  arrest,  but  on  account  of  dark- 
ness, and  of  the  fact  that  the  features  of 
the  latter  were  obscured  by  coal  dust,  he 
was  unable  to  satisfy  himself  as  to  bis  iden- 
tity with  the  forger  without  the  assistance 
of  Coleson,  who  was  not  present,  and  whom 
he  was  unable  to  find.  At  9  o'clock  <m  the 
foHowlDg  morning  Stafford  was  released  up- 
on bail,  and  at  his  request  the  case  was 
continued  until  the  8d  of  January,  and  after- 
wards until  the  9tb  of  that  month.  On  the 
latter  date  at  the  police  court  all  three  of 
the  parties  met  for  the  first  time,  and  Gillls- 
pie and  Coleson  agreed  that  the  accused  was 
not  the  guilty  party,  and  united  in  request- 
ing a  dismissal  of  the  prosecution,  which  was 
accordingly  done.  This  action  vras  then  be- 
gan by  Stafford  against  Gilllss^  fw  damagea 


T«^ct  and  judgment  in  ta.rm  oC  the  foraK, 
which  the  latter  seeks  to  have  set  a^  b; 
tbls  proceeding  In  error. 

There  are  two  classes  of  exceptions  taken 
to  Instructions  given  by  the  court  of  his  tm 
motion.  The  first  applies  to  nerer^  Kpara-s 
instructions,  but  will  be  waOieSeaxOs  iUunrat- 
ed  aa  to  all  by  the  criticism  allied  to  ow 
them.  A  part  of  the  third  instmctlon  is  si 
follows:  "  'Probable  canse,*  as  used  In  tbeat 
instructtons.  Is  the  existence  of  mcta  facta  and 
drcamstancea  aa  would  excite  the  MIef  b 
a  reasonable  mind,  acting  on  tbe  tacts  wl^ 
In  tbe  knowledge  of  the  prosecution,  tbat  tbe 
person  charged  was  guilty  of  tbe  crime  foe 
which  he  was  prosecuted."  Oonnsel  tee 
plaintiff  in  error  contends  Uiat  tlito  bntm- 
tlon  is  erroneons,  because  not  qnaXifled  by  tt« 
insertion  aftw  lite  word  "prosecntSon**  of  tb? 
words  "under  like  drcumatances,**  or  sortie 
similar  expression,  so  as  to  expresaly  esii 
the  attention  of  the  Jury  to  tbe  fact  that  tbe 
defendant  may  be  supposed  to  bave  been,  ai 
the  time  he  caused  the  arrest,  laboring  on 
der  some  mental  exdtonent  doe  to  tbe  ted 
that  he  bad  been  defrauded.  We  tbink,  bov- 
ever,  that  such  an  amendment  wonld  hMJz 
accomplished  nothing  beyond  rend«1ng  the 
Instruction  tautological.  In  this  and  the  re~ 
malnlng  instructions  assailed  on  tbls  grooDd 
the  attention  of  tbe  Jury  was  called  to  tbe 
circumstances  tending  to  produce  in  tbn  mind 
of  the  prosecutor  a  belief  In  the  tratb  of  hli 
accusation,  and  we  think  that  tbe  Jarr,  bar- 
ing heard  tbe  testimony  and  tbe  argnmect 
of  counsel,  must  have  been  sufficiently  aware 
that  th^  were  entitled  to  take  into  acconat 
any  drcumstances  of  mratal  pertnrbatloii 
likely  to  confuse  tbe  Judgment  or  disarm  the 
caution  of  an  ordinarily  prudent  man. 

The  remaining  Instruction  attocked  bj 
counsel  for  plaintiff  to  error  is  the  fbllowin?: 
"If  you  find  from  all  tbe  evidence  tbat  tbe 
defendant  did  not,  at  or  before  tbe  time  bf 
commenced  tbe  prosecQtloa  complained  of. 
disclose  In  good  faith  all  tbe  facts  In  connec- 
tion with  said  affair  within  his  knowledge  at 
the  time,  and  such  facts  as  he  could  have 
obtained  by  the  use  of  ordinary  care  and  diB- 
gence,  to  the  said  Henry  O.  Murphy,  Elsq.,  an 
attorney  at  law,  then  such  consultation  witl: 
the  said  Murphy,  and  In  acting  upon  the  ad- 
vice given  him  by  said  Murphy  upon  tbt> 
representations  so  made  to  him  by  th?  (l^ 
fendant  would  be  no  excuse  for  tbe  prosecu- 
tion of  the  plaintiff,  and  would  be  no  defend 
to  this  action."  The  specific  objection  made 
to  this  instruction  Is  to  tbe  following  phrase 
therein,  "and  such  facts  as  he  could  hsre 
obtained  by  the  use  of  ordinary  care  and 
diligence."  There  are  cases  -In  our  Report? 
which  seemingly  approve  the  law  as  an- 
nounced In  this  Insb'uction,  while  other  ca.*- 
es  apparently  approve  a  different  rule.  In 
Turner  v.  O'Brien,  5  Neb.  542,  Justice  Ganft 
at  page  546,  In  speaking  of  tbe  role  allowin; 
the  advice  ot  an  attorn^  to  be  nrged  on 


>f  an  attorney  in  relation  to  the  matter  pre- 
rioue  to  the  commencement  of  the  prosecn- 
;lon  was  also  properly  admitted.   But,  to  re- 
>el   the  Imputation  of  malice  or  establlsb 
)robable  canae  by  ancb  evidence,  It  most  ap- 
pear in  proof  that  the  opinion  of  connsel  was 
'airly  asked  upon  the  real  facts,  and  not 
.tpon  statements  which  conceal  the  truth  or 
nisrepreaent  the  cause  of  action.   If  the  taw 
ivere  otherwise,  nothing  would  be  more  easy 
than  to  shelter  the  most  malicious  prosecu- 
tion under  the  opinion  of  counsel,  honest- 
ly given,  but  under  a  total  mistake  of  the 
facts.    He  must  not  withhold  any  evidence 
3T  information  from  bis  counsel,  but  on  the 
contrary,  he  must  fairly,  fully,  and  honestly 
Inform  his  counsel  of  all  the  facts  and  inform 
matlon  known  to  himself,  and  then  he  must 
pursue  the  course  pointed  out  by  bis  legal 
adviser."    It  will  be  seen  that  there  Is  do 
Intimation  In  the  language  used  that  the  de- 
fendant must  not  only  Inform  bis  counsel 
of  all  facta  within  his  knowledge,  but  also 
such  as  be  could  have  ascertained  "by  the 
use  of  ordinary  care  and  diligence."  In 
Jonasen  v.  Kennedy,  39  Neb.  313,  OS  N.  W. 
122,  the  first  headnote  is  as  follows:   "In  an 
action  for  a  malicious  prosecution,  In  order 
that  reliance  upon  the  advice  of  counsel 
may  operate  as  a  defense,  it  must  be  made 
to  appear  that  before  instituting  the  prose- 
cution the  defendant  had  made  a  full,  fair, 
and  true  statement  to  such  counsel  of  all  the 
information  In  his  possession,  and  that  he  In- 
stituted the  prosecution  In  good  faith,  rely- 
ing upon  such  advice."   These  two  cases  ap- 
parently approve  the  rule  that  advice  of 
counsel,  taken  on  the  facts  known  to  the 
defendant  at  the  time,  Is  sufficient  as  show- 
ing probable  cause  for  the  prosecution.  But 
in  Manning  v.  Finn,  23  Neb.  611,  37  N.  W. 
314,  an  Instruction  was  approved  to  the  effect 
that  advice  of  counsel  upon  facts  known  to 
tbe  prosecutor  was  not  sufficient  to  repel 
the  presumption  of  malice  or  want  of  prob* 
able  cause,  unless  counsel  was  further  In- 
formed of  such  facts  as  the  use  of  ordinary 
care  and  diligence  would  have  discovered. 
And  in  Peterson  v.  Relsdorph,  49  Neb.  529, 
68  N.  W.  948,  and  Jensen  v.  Halstead,  61 
Neb.  249,  85  N.  W.  78.  this  court  again  ap- 
parently approved  Instructions  requiring  the 
defendant  to  disclose  to  counsel  such  facts 
as  could  have  been  obtained  by  the  use  of 
ordinary  care  and  diligence.    All  of  these 
cases  turned,  however,  upon  some  other  ques- 
tion raised  by  the  record,  and  the  specific 
objection  now  urged  against  the  sixth  In- 
struction has  never,  so  far  as  we  have  been 
able  to  discover,  been  alleged  as  error,  and 
submitted  to  the  court  for  determination. 

An  examination  of  tbe  opinions  from  other 
states  leads  us  to  believe  that  the  weight 
of  authority  la  in  favor  of  the  rule  require 
Ing  the  defendant  to  infomi  connsd  not  ODly 
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standing  have  adopted  what  appears  to  us 
as  the  more  reasonable  doctrine— that,  where 
advice  of  counsel  is  honestly  sought,  and 
the  facts  and  diligence  used  In  discovering 
those  facts  fairly  submitted  to  competent 
counsel,  hla  advice  ought  to  be  a  protection 
to  the  party,  and  proof  sufficient  that  he  had 
probable  cause  to  Institute  the  prosecution. 
It  iB  urged  against  this  rule  that  by  its  en- 
forcement one  commencing  a  criminal  pros- 
ecution wltb  the  most  malicious  motives 
and  entire  want  of  probable  cause  might 
shield  himself  behind  tbe  advice  of  an  un- 
scrupulous or  Incompetent  attorney.  In  re- 
ply to  this  It  may  be  said  that  dishonest  par- 
ties often  take  advantage  of  the  most  benef- 
icent legal  rules  In  an  attempt  to  escape  pun- 
ishment or  damage  on  account  of  their 
wrongdoing,  and  the  fact  that  injustice  may 
occasionally  arise  because  of  a  rule  of  law 
foimded  on  reason  and  public  policy  ought 
not  to  operate  In  Its  disfavor.  Public  policy 
and  tbe  enforcement  of  our  criminal  laws 
require  that,  where  probable  cause  exists 
to  believe  one  guilty  of  a  criminal  offense,  a 
prosecution  therefor  should  be  instituted;  and 
no  citizen  commencing  such  a  prosecution 
with  bonest  motives,  and  from  a  desire  to 
enforce  tbe  laws  of  the  land,  should  be  made 
liable  In  damage  because  of  an  honest  mis- 
take, or  the  development  of  facts  In  the 
case  of  which  be  was  not  aware  at  the  time 
of  instituting  the  action.  We  also  think 
that  the  attorney  who  may  be  consulted  in 
sucb  a  case  is  required  to  go  further  in  his 
opinion  than  to  give  his  Judgment  upon  the 
facte  disclosed  to  him,  and  that  Ida  advice 
covers  his  belief  as  to  whether  sufficient  in- 
quiry has  been  made  by  the  defendant  to  as- 
certain other  facts  which  further  Investi- 
gation might  disclose.  In  other  words,  the 
advice  of  a  reputable  attorney  that  prob- 
able cause  exists  to  believe  the  defendant 
guilty  of  the  crime  charged,  Includes  his 
Judgment  not  only  upon  the  facts  known  to 
the  defendant  at  the  time  and  disclosed  to 
blm,  but  also  that  tbe  defendant  has  ex- 
ercised such  diligence  In  inquiry  and  in- 
vestigation aa  to  make  a  prima  facie  case 
and  warrant  the  belief  that  further  Inquiry 
was  not  necessary,  and  would  develop  noth- 
ing to  rebut  what  was  already  known.  Ad- 
vice of  counsel  Is  sought  to  ascertain  wheth- 
er a  criminal  action  should  be  commenced 
against  the  suspected  party,  and  the  client's 
inquiry,  In  legal  effect  is  this,  "On  Investi- 
gation made  and  the  facts  discovered,  should 
I  commence  a  criminal  prosecution?"  The 
later  cases  are  apparently  inclining  to  this 
view  of  the  law.  Johnson  v.  Miller  (Iowa) 
29  N.  W.  743;  Holllday  v.  Holliday  (Cal.) 
55  Pac.  703;  Smith  v.  Insurance  Co.  (Cal.) 
40  Pac.  540. 

The  question  whether  the  defendant  In 
good  faith  souf^t  the  advice  of  an  honest 


knowledge,  or  that  he  had  reason  to  be- 
lieve existed.  In  connection  with  the  case, 
and  whether  ihe  attome7  gave  an  honest 
indgment  upon  these  facts,  Is  me  which 
should  properly  go  to  the  jury*  The  qoes- 
tlon  of  collusion  between  the  attorney  and 
client  In  these  cases  can  as  safely  be  left 
to  the  Jury  as  can  the  question  of  collusion 
and  fraud  between  otiier  parties  In  other 
cases;  and  assuming— what  Is  not  reasona- 
ble—tliat  a  reputable  attom^  would  lend 
himself  to  the  prosecution  of  a  case  where 
his  adrtoe  was  honestly  sought  and  where 
no  probable  cause  e^rted  for  the  prosecu- 
tion, no  doubt  can  exist  that  a  careful  In- 
Testlgatlon  wiU  disclose  such  a  state  of  facts 
If  they  exist  and  defeat  such  an  attempted 
evasion  of  the  law.  While  we  believe  that 
the  sixth  Instruction  was  erroneous,  we  also 
think  that  it  was  error  without  prejudice. 
The  record  discloses  that  the  defendant  be- 
lieved that  Ooleeon,  upon  whose  informa- 
tion he  acted,  was  In  collusion  with  the  party 
who  passed  tlie  forged  checks,  and  tiiat  be 
threatened  Ooleson  with  arrest  and  prose- 
cution If  he  did  not  disclose  the  name  and 
identity  of  tiiat  party.  These  were  facts 
which  were  not  disclosed  to  bis  attorney. 
In  bis  examination  In  chief  OUUsple  was  ask- 
ed tbe  folk) wing  questions:  "Q.  State,  Mr. 
Gilllsple.  Just  what  you  said  on  that  time 
and  upon  that  occasion,  In  the  presence  and 
hearing  of  iSx.  Murphy,  in  respect  to  tbe 
comidaint  which  you  afterwards  filed.  A. 
I  said  tbat  he  was  pointed  out  to  me  as  the 
man  that  cashed  the  check,  or  raised  the 
check.  Q.  What  else  did  yon  say?  A.  I 
did  not  say  anything  else,  only  X  would  like 
to  prosecute  it"  If  Mr.  Murphy  bad  been 
toAA  that  Stafford  was  named  as  the  man 
who  passed  the  check,  but  that  such  Informa- 
tion was  obtained  from  Coleson  under  a 
threat  of  anest  and  prosecution  as  being  ac- 
cessory to  the  crime,  It  is  hardly  probable 
that  he  would  have  advised  the  arrest,  with- 
out furtha*  inquiry,  upon  the  mere  state- 
ment of  one  whom  the  circumstances  Indicat- 
ed as  an  accomplice,  and  who  was  threatened 
with  prosecution  in  case  he  did  not  point  out 
and  name  the  party  with  whom  he  acted  In 
the  perpetration  of  tiie  crime.  The  natural 
and  reasonable  Inference  under  such  drcutu- 
stances  is  that  CSoleson  would  name  some 
one  In  order  to  avoid  the  immediate  threat- 
ened arrest,  and,  if  guilty  as  an  accomplice 
in  the  crime,,  it  Is  not  at  all  probable  that 
he  would  name  the  real  party  who  was  as- 
sociated with  him  In  Its  perpetration. 

We  recommend  the  affirmance  of  the  Judg- 
ment of  the  district  court 

AISBBT,  C  concun. 

PBR  OURIAM.  The  conclusions  reached 
by  the  Oommlssioners  are  approved,  and.  It 
Kpffeaxing  that  the  adoption  of  the  recom- 


Judgment  of  the  district  court  be  nSlimSL 


WATEIN8  V.  TOnLT/  eC  al. 
(Supreme  Court  of  Nebraska.    Oct.  7.  1903 1 

SPECIFIC  PERPORMANCB-CONTR.AC7T  TO  CCi5- 
VBY  LAND— OFFER  TO  PERFORM— DEED  Cf 
HOHESTBAI>-TENDER  OF  PRICB— SEV^- 
BLB  CONTRACT. 

1.  In  a  written  agreement  for  tbe  sale  of  ml 
estate,  consistiog  of  three  quarter  sectioni.  it 
was  stipulated  on  behalf  of  tbe  vendee  Out  ht 
might  elect  not  to  take  any  of  the  qoartcr  ste- 
tloDB  if  he  cooid  not  also  obtain  the  con-r^i»B 
of  a  fourth  Qoarter  section.  The  vendee  iaini 
to  obtain  a  conveyaDce  of  the  fourth  qnsiu; 
section,  and  elected  to  take  the  three  qe&ns 
sections.  that  he  was  entitled  to  apeci; 
performance  itf  the  agreement  to  cobtct. 

2.  A  vendor  und»  an  executory  oontract  to 
convey  real  estate  on  the  day  of  perfornasa 

£ resented  himself  at  the  bank  where  bis  deed 
ad  been  deposited  as  an  escrow,  offwed  to  cm- 
ver,  and  demanded  the  purchase  money.  ^ 
demand  was  refused,  and  it  was  serml  daji 
before  the  vendee  condaded  to  take  the  laai 
Held,  that  the  vendor  was  relieved  tnm  ib» 
obligation  to  perform. 

3.  A  contract  to  convey  a  homestead  wh 
signed  only  by  the  husband,  bnt  both  hasbud 
and  wife  signed  and  acknowledged  a  deed  f;: 
such  homestead,  placing  the  deed  in  escroir  !i> 
await  the  payment  of  the  purchase  price.  The 
acknowled^meDt  was  taken  before  a  notai?. 
who  was  disqualified  by  reason  of  Us  direct  pr- 
cuniary  interest  in  the  conveyance.  Htid,  tlii: 
the  Tendee  was  not  entitled  to  a  specific  per- 
formance of  his  contract  as  to  snch  nomes^aed- 

4.  A  vendor,  under  an  agreement  to  conrp^ 
real  estate,  on  the  day  of  performance  of  l^ 
contract  amteared  at  a  bank  where  he  had  i^- 
ced  a  deed  for  the  land  In  escrow  and  demaci}- 
ed  the  porcbase  mon^.  He  was  tendered  a 
check  signed  by  the  vendee,  but  reftued  it 
The  cashier  then  offered  to  cash  the  cheek  and 
give  htm  tbe  money.  Held,  that  the  vender 
was  entitled  to  a  conveyance. 

5.  Oontract  for  the  conveyance  of  real  tsutt 
between  a  vendee  and  three  vendors,  each  own- 
ers of  separate  tracts  of  land,  constmed,  and 
held  to  be  severable  and  independent  aa  to  eadt 
vendor. 

(Syllabus  by  the  Court.) 

Commissioners'  Opinion.  Department  No 
8.  Appeal  from  District  Court,  Boyd  Ooud- 
ty;  Harrington,  Judge. 

Action  by  F.  E.  Watklns  against  Charle* 
Artbur  YouII  and  otbera.  Judgment  for  de- 
fendants, and  plaintiff  appeals.  Affirmed. 

McNutt  &  White,  A.  L.  Tingle,  and  'Woat 
wortb  &  McHugb,  for  apiwllant.  W.  T. 
Wills  and  M.  F.  Harrington,  for  appellees. 

KIRKPATBICK,  C.  This  is  a  Bolt  broi«lit 
to  enforce  the  spe<dflc  performance  of  a  con- 
tract entoed  Into  between  the  parties  to  tiilf 
case  for  the  sale  of  certain  lands  located  is 
Boyd  coun^.  Judgment  was  entered  by  tbe 
trial  court  refusing  specific  perfiormance  and 
dismissing  the  petltkm  of  plaintiff  for  wut 
of  equity.  Tbe  case  Is  brougbt  to  this  ooort 
by  appeal  by  plaintiff.  The  only  questtai 
Involved  is  whether  tbe  Judgment  of  the  trial 
court  is  right  undw  tiie  pleadings  and  eri- 


AeorasKa,  May  ivui.  iz  m  neteoy  agreea 
b7  and  between  the  parties  hereto  that  the 
warranty  deeds,  to-wit:  for  the  northeast 
quarter  of  section  17,  town.  34,  range  12, 
and  the  northwest  qiurter  of  section  17,  and 
the  southwest  quarter  of  section  17,  together 
with  the  checks  hereto  attached,  each  he 
deposited  In  the  Bank  of  Butte,  at  Bntte, 
Nebraska.  F.  B.  Watklns.  or  his  agent 
agrees  to  pay  the  sum  of  $1,975  for  the  north- 
east quarter  of  section  17  and  $2,S50  for  the 
northwest  quarter  of  said  section  17  and  $600 
for  the  southwest  quarter  of  said  section  17, 
on  or  before  June  16,  1901.  The  several 
grantors  mentioned  to  said  deeds  agree  to 
furnish  abstracts  of  title  showing  clear  tltie 
to  said  land  to  be  delivered  on  payment  of 
said  sums  of  money  mentioned;  and  three 
chocks  of  F.  £.  Watklns  for  the  sum  of  $125 
each  shall  be  considered  part  of  the  pur- 
chase price  herein  mentioned  for  said  de- 
scribed lands;  and  In  case  said  F.  Bl  Wat- 
kins  shall  fall  to  pay  the  balance  of  said 
purchase  price  In  case  mentioned  said  checks 
shall  be  delivered  to  the  grantors  named  In 
said  deeds  together  with  said  deeds,  and 
this  contract  shall  in  such  case  be  deter- 
mined. Provided  further,  that  to  case  Ezra 
S.  Bell  and  wife  shall  fall  to  convey  to  F. 
E.  Watklns  the  southeast  quarter  of  said 
section  17,  town.  range  12,  in  accordance 
with  the  contract  of  date  May  24,  1901,  then 
and  in  that  case  the  deeds  herein  mentioned 
shall  be  delivered  to  the  grantors  named 
therein  at  the  option  of  F.  R  Watklns,  and 
the  checks  shall  be  returned  to  F.  E.  Wat- 
klns. [Signed]  C.  A.  Youl).  H.  C.  Bell.  H. 
A.  Bell.  F.  S.  Watklns,  by  J.  E.  De  FcHrest, 
Agent" 

B^arate  answers  were  filed  by  the  owners 
of  the  several  tracts  of  land.  These  answers 
need  not  be  set  out  In  detail.  It  will  suf- 
fice to  say  that  the  answers  present  the  de- 
fenses following;  First,  a  want  Of  mutual- 
ity in  the  contract;  that  it  was  a  mere  op- 
tion, so  far  as  the  purchaser  was  concerned; 
and  that,  being  unenforceable  as  to  the  pur- 
cbasw.  It  would  not  be  specifically  enforced 
as  against  tbe  grantors  named  therein.  Sec- 
ond, that  Hiram  A.  Bell  tendered  perform- 
ance of  the  contract  on  the  16th  day  of  June, 
the  day  performance  was  due;  and  that  the 
agent  of  the  purchaser,  acting  for  blm,  de- 
clined to  carry  out  the  contract  and  to  pay 
the  purchase  price,  because  the  contract 
made  by  Etera  8.  Bell  for  the  southeast  quar- 
ter of  the  section,  and  of  date  May  24tb,  had 
not  been  consummated  by  Ezra  S.  Bell  pro- 
curing his  wife's  signature  to  the  deed;  and 
that,  on  tbe  failure  of  the  purchaser  to  carry 
out  the  contract  on  the  day  named,  Hiram 
A.  Bell  declined  to  be  further  bound  by  -the 
contract,  and  demanded  the  surrender  of  his 
deed.  Third,  that  tbe  land  owned  by  Charles 
A  Tonll  and  wife  was  a  homestead,  and  that 
the  deed  bad  never  been  acknowledged  be- 


noi  oe  eniorcea  as  againsi  inem.  r  ourui, 
that  the  contract  was  an  entirety,  and  not 
severable,  and,  being  unenforceable  as  to  the 
Youlls  and  Hiram  A.  Bell,  it  could  not  be 
enforced  as  to  tbe  remaining  defendants,  H. 
0.  Bell  and  wife. 

Regarding  tbe  first  contention,  it  may  be 
said  that  we  are  of  opinion  that  tbe  want  of 
mutuality  in  a  contract  Is  no  defense.  De- 
fendants saw  fit  to  enter  Into  the  contract 
worded  as  it  Is,  leaving  with  the  plaintiff, 
under  Its  terms,  the  option  not  to  complete 
the  contract  if  Bsra  S.  Bell  and  wife  failed 
to  convey.  It  Is  contended  by  counsel  that 
under  the  rule  In  this  state  a  unilateral  con- 
tract will  not  be  enforced.  We  do  not  80 
recognize  the'  rule. .  The  opposite  doctrine 
seems  to  have  been  firmly  established  in  this 
state  by  the  decisions  of  this  court  in  Blgler 
V.  Baker,  40  Neb.  325,  58  N.  W.  1026,  24  L. 
R.  A.  255,  and  other  cases  therein  cited.  We 
are  therefore  of  the  opinion  that  the  answeis, 
so  far  as  the  plea  of  want  of  mutuality  Is 
concerned,  fall  to  state  a  defense. 

It  is  disclosed  by  the  evidence  that  tbe 
trial  court  was  Justified  in  finding  tbat  H.  A. 
Bell  appeared  at  the  bank  In  Bntte,  where 
the  papers  had  been  deposited  in  escrow, 
and  notified  the  holder  of  the  papers  tbat  he 
was  ready  to  complete  the  transfer,  and  tbat 
be  desired  tbe  money  for  bis  land.  It  is 
I  further  disclosed  by  the  evidence  tiiat  De 
Forrest,  who  was  acting  as  tbe  agent  for 
the  purchaser,  liad  gone  to  tbe  bank  in  the 
morning  of  the  same  day,  and  deposited  three 
checks  with  the  cashier  covering  the  pur- 
chase price  of  the  three  tracts  of  lands,  and 
had  taken  up  and  destroyed  the  three  forfeit 
checks  of  $125  each  which  had  been  deposited 
with  the  deeds.  It  Is  further  disclosed  that 
Ezra  S.  Bel)  and  wife  had  faOed  to  execute 
a  deed  for  the  southeast  quarter  of  tbe  sec- 
tion. Accordingly,  De  Forrest,  when  be  left 
tbe  three  checks  with  the  cashier,  told  him  to 
close  up  tbe  sale  with  Youll  and  H.  C.  Bell, 
providing  the  abstracts  were  all  right,  and 
to  give  them  the  checks  and  take  their  deeds. 
But  he  directed  tbe  castiler  not  to  deliver  tbe 
purchase  price  for  the  land  of  H.  A,  Bell, 
but  to  hold  that  matter  for  a  few  days  to 
see  if  they  could  not  get  the  deed  for  the 
fourth  quarter  from  Ezra  S.  Bell  and  wife. 
The  lands  owned  by  the  father,  H.  C.  Bell, 
a  son,  H.  A.  Bell,  a  son-in-law,  C.  A.  Youll, 
and  another  son,  Ezra  S.  Bell,  composed  an 
entire  section  of  land.  Watklns,  in  bis  con- 
tract, reserved  tbe  option  not  to  take  any  of 
the  lands  if  he  failed  to  get  that  of  Ezra  S. 
Bell,  tbe  deal  between  Watklns  and  Ezra  8. 
Bell  being  Included  in  another  and  separate 
contract.  A  forfeit  of  $25  was  put  up  by 
each  of  tbe  parties  to  tbat  contract.  Elzra  8. 
Bell  signed  the  deed,  and  was  to  procure  tbe 
signature  of  bis  wife,  and  on  failure  so  to  do 
he  was  to  forfeit  the  $25  which  he  had  de- 
posited. It  is  probable  that  the  purpose  ot 


with  H.  A.  Bell  was  to  see  If,  holding  It 
ajfen,  Bsra  B.  Bell  could  not  still  be  Induced 
to  conrey.  However,  wbatever  the  purpose, 
we  are  of  oplalon  that  H.  A.  Bell,  having 
appeared  on  the  day  performance  of  the 
contract  was  due,  and  tendering  perform- 
ance, wblcb  was  declined,  was  no  longer 
bound  to  carry  out  the  contract^  and  that  a 
court  of  equity  ought  not  to  specifically  en- 
force the  contract  as  against  him,  as  it  ap- 
pears that  It  wag  several  days  later  before 
the  purchaser  concluded  to  take  the  quarter 
owned  by  him.  We  are  therefore  of  opinion 
that  the  Judgment  of  the  trial  court,  in  so 
tax  as  the  quarter  of  H.  A.  Bell  is  concerned, 
is  r^ht,  and  should  be  affirmed. 

As  to  a  third  defense  in  favor  of  Charles 
A.  TouU  and  wife,  it  la  contended  and 
abundant^  supported  by  the  proof  that  the 
quarter  section  which  the  Toulls  were  pro- 
posing to  sell  was  their  homestead.  The 
deed  of  conveyance  was  executed  before  B. 
O.  Bamum,  who  was  acting  as  an  agent  for 
the  purchaser,  F.  B.  Watklns,  his  contract 
being  that  he  would  assist  De  Forrest  In 
making  purchases  of  land  around  Butte,  and 
for  each  quarter  section  deeded  to  Watklns 
be  should  have  a  commlsstoa  of  fSO.  So,  In 
the  matter  of  the  conv^ance  of  the  home- 
stead oC  the  TouIIs,  the  notary  public  Bar- 
num,  who  took  the  acknowledgment,  had  a 
direct  pecuniary  Interest  In  procuring  the 
conveyance  to  be  made.  We  are  of  opinion 
that  he  was  disqualified,  by  reason  of  this 
pecuniary  interest,  to  tnke  the  acknowledg- 
ment It  is  clearly  against  public  policy 
that  a  notary  public,  before  whom  the  ac- 
knowledgment to  a  conveyance  Is  taken, 
should  have  an  Interest  such  as  Barnum  la 
shown  to  have  had  In  the  conveyance  in 
question.  Chadron  B.  &  L.  Ass'n  v.  O'LInn 
(Neb.)  95  N.  W.  86S.  It  follows  that  as  to 
the  northwest  quarter  the  judgment  of  the 
trial  court  is  right,  and  should  be  affirmed. 

It  Is  finally  contended  that  the  contract 
was  joint  and  entire,  and  that,  being  vmm- 
forceable  as  to  some  of  the  defendants,  it 
cannot  be  enforced  as  to  Hiram  A.  Bell.  We 
are  unable  to  find  merit  in  this  contention. 
The  contract  of  each  of  the  defendants  Is 
plainly  Independent  and  severable.  The  un- 
disputed testimony  shows  that  the  money 
necessary  to  pay  the  purchase  price  due  Hi- 
ram C.  Bell  was  in  the  bank  at  Butte  on 
the  16th  day  of  June,  when  performance  was 
due.  A  check  covering  the  purchase  price 
had  been  deposited  with  the  cashier  of  the 
bank.  H.  G.  Bell  objected  to  this  check, 
claiming  that  he  did  not  sell  his  land  for  h 
check,  but  for  money.  This  objection  does 
not  merit  consideration.  The  cashier  Inform- 
ed him  that  he  conid  obtain  the  money  on 
the  check.  We  are  unable  to  see  wherein  H: 
G.  Bell  has  presented  any  defense  to  plain- 
tifTs  cause  of  action.  We  are  therefore  of 
opinion  that  the  judgmf>nt  of  the  trial  court 
as  to  the  defendant  H.  O.  Bell  Is  wrong, 


ommeuded  that,  so  far  as  the  Judgment  « 
the  trial  court  relates  to  the  quarter  Becdoa 
owned  by  Hiram  C.  Bell,  tibe  Judgment  in 
reversed,  and  the  cause  remanded,  witti  di- 
rections to  the  trial  court  to  enter  a  decree 
in  accordance  with  the  prayer  of  the  peti- 
tion, and  that  In  all  otbw  respects  tbe  Judf- 
ment  be  affirmed. 

DUFFIB  and  POUND.  GCL,  ctntcnr. 

PER  GITIUAM.   For  the  rea8<»>s  stated  !i 

tbe  foregoing  opinion,  the  Judirment  of  Ttr 
trial  court,  so  far  as  It  relates  to  the  qnart^fr 
section  owned  by  Hiram  G.  Bell,  Is  reversel 
with  directions  to  the  trial  court  to  enter  a 
decree  In  accordance  with  tbe  prayer  of  tht 
petition ;  In  all  otiiex  respects  the  Jodgmot 
Is  affirmed. 


FAEMBRS*  A  MERCHANTS'  BANK  OF 
STBRLING  V.  HOFFMAN  et  aL 

(Snpreme  Conrt  of  Nebra^.    Oct.  T.  1900.^ 

HUSBAND— DSSBRTION  OP  WIFO— KXBHPTIOSh 
—CLAIM  BY  WIFB-CHATTEL  MORTGAGE 
BY  HUSBAND-RIQHTS  OP  PARTIBS. 

1.  One  F.  deserted  iaa  wife,  and  left  the  etstf. 
leaving  a  crop  of  standinff  matured  com  uiil 
other  personal  propertf.  The  wife  chimed  =J 
tbe  property  as  exempt  from  attachment  by 
buflband'a  creditors.  Knowing  of  .snch  rlaiii.- 
tbe  plaintiff  took  from  the  hnsband  a  obait«: 
mortgage  and  bill  of  sale  of  the  propt-rty  a 
BecuDty  for  a  pre-existing  debt  and  an  mHi- 
tional  anm  loaned  to  induce  tlie  husband  l) 
give  the  secnrity.  Beld,  in  a  replevin  action  f-  r 
tbe  com,  that  the  taking  of  such  seeority  va^ 
not  per  se  a  fraud  npon  the  wife.  ffeU.  foirlwr. 
that  tbe  hnaband's  desertion  did  not  transfer  « 
title  of  bis  exempt  property  to  his  wife,  nor  di- 
vest him  of  power  to  create  a  lien  therein. 

2.  F.  having  absconded,  a  creditor  cansed  at 
attachment  to  be  levied  on  his  pownal  pr^-r- 
erty.  His  wife  filed  an  inveatorr  and  rbim 
of  eiemptioDB,  whereupon  the  creditor  difr;-."- 
ed  the  action.  Held,  that  an  appraisement  ibe?»- 
after  made  did  not  effect  a  change  of  title  of 
the  exempt  property  from  tiie  hiuband  to  tiw 
wife. 

Commissioners'  Opinion.  Department  No. 
2.  Error  to  District  Court,  Johnson  Cbuntr; 
Jessen,  Judge. 

"Not  to  be  officially  reported." 

Action  by  the  Farmers'  &  Mendiants*  Bank 
of  Sterling  against  Otto  Hoffman  and  otbm. 
Judgment  for  defendants,  and  plaintiff  brinjrs 
error.  Reversed. 

J.  O.  Moore  and  S.  P.  Davidson,  for  ^i£- 
tlfF  in  error.  E.  Ross  Hitchcock  and  Georxe 
A.  Adams,  for  defendants  In  error. 

GLANVILLH,  C.  Plaintiff  In  error  com- 
menced an  action  of  replevin  In  justice  court 
of  Jolin&on  county,  and  by  fnterventlon  tbe 
principal  defendant,  Nellie  Foss,  became  i 
party.  The  parties  wUl  be  designated  as 
"plaintiff"  and  "defendants,"  as  they  stood 
In  the  trial  court.  There  are  many  peculiari- 
ties in  the  record,  and  to  give  a  full  histor; 
of  the  case  and  the  facto  leading  up  to  It 


I8  fls  (ollows:  "On  the  20th  of  October  Mr. 
LlTtogBton  was  out  of  town— the  justice  In 
cbarge  of  the  docket— and  Mr.  Moore  had  a 
motion  to  dismiss  the  attachment  suit,  and 
he  told  me  be  had  a  motion,  and  wanted  to 
leave  there  to  be  filed  that  day.  I  said,  'If 
you  want  that,  and  are  afraid  some  one  will 
carry  It  oCr,  sit  down  and  write  it  on  the 
Justice  docket' "  At  the  same  time  plain- 
tiff's attorney  left  a  paper  to  the  same  im- 
port, which  was  afterwards  entered  on  the 
docket  as  of  that  date.  Three  days  later  the 
officer  who  levied  the  attachment  made  the 
appraisement  in  question.  It  seems  farther 
that  application  had  been  made  to  the  district 
court  for  an  order  or  writ  requiring  the  offi- 
cer to  proceed  to  make  the  appraisement,  but 
that  by  some  miderstanding  at  the  attorneys 
no  writ  was  to  issue,  and  none  did  issue. 
This  is  shown  the  oral  testimony  of  attor- 
ney for  Mrs.  Foss.  The  appraisement  was 
objected  to  "as  Incompetent.  Irrelevant,  Im- 
material; further,  at  the  time  the  paper 
was  filed  and  the  appraisement  made  the 
officer  was  without  Jurisdiction  to  make  the 
appraisement,  the  suit  having  been  dismissed 
three  days  before."  This  was  overruled,  and 
an  exception  taken.  The  court  instructed  a 
verdict  for  the  defendants  In  the  manner 
hereinafter  stated;  and  we  are  persuaded 
that,  if  the  trial  court  was  right  In  the  theory 
upon  which  it  decided  the  case,  there  is  no 
prejudicial  error  in  Its  ruling  on  this  evi- 
dence. We  do  not  think  Mrs.  Fosa  acquired 
any  l^al  right  in  or  to  the  property  Involved 
in  this  action  by  virtue  of  the  attachment, 
Inventory,  and  appraisement,  and  the  only 
value  of  the  evidence  relating  to  those  pro- 
ceedings is  in  the  fact  that  thereby,  or  by 
what  led  up  to  them,  the  plaintiff  was  made 
to  know  the  situation  and  claim  of  Mrs.  Fobs 
with  reference  to  the  property  before  It  took 
the  mortgage  and  bill  of  sale  under  which  it 
claims  title. 

At  the  close  of  the  evidence  the  bill  of 
exceptions  shows  the  following:  "By  the 
CJourt:  It  Is  mutually  agreed  that  the  value 
of  the  com  at  the  time  the  same  was  taken 
was  $241.96,  and  that  no  account  need  be 
taken  of  the  stalks  and  fodder,  hauling  and 
husking.  I  will  bold  In  this  case  that  if 
the  Jury  find  in  this  case  that  Foss  was 
married  to  the  woman  at  the  time,  and  lived 
in  the  community  at  the  time,  and  her  hus- 
band abandoned  her  and  absconded,  this 
property  mentioned  in  the  evidence  was  all 
of  the  property  he  bad;  that  she  had  a  right 
to  claim  it  all  after  be  absconded.  Although 
he  made  1,000  bills  of  sale  or  chattel  mort- 
gages, they  availed  nothing  after  his  abscond- 
ing, and  It  was  exempt  In  law  as  If  he  stayed 
at  home,  and  made  nothing  at  all.  In  other 
■wordB,  the  court  holds  a  man  cannot  avoid 
the  law  In  that  way.  Gentlemen  of  the  Jury, 
you  are  Instructed  that  there  can  be  but  one 
Terdfct  rendered  in  this  case,  and  that  Is  In 


¥241.95.   The  court  holds  that  tbe  bUl  of  bls 
and  chattel  mortgage  offered  In  erldence  in 
this  case,  under  the  law  appllcaUe  to  Gm 
case,  are  absolutely  nullities,  for  the  tiiD[4e 
reason  the  plaintiff  In  this  case  knew  tiai 
this  defendant  Mrs.  Foss  claimed  tbe  prc^ 
erty  as  the  wife  of  tbe  husband  who  Ud 
abandoned  her.   You  will  therefore  retnrc  a 
verdict  for  this  defendant,  and  fix  the  vatu 
of  the  property  taken  by  the   plaintiff  at 
$241.90.  Plaintiff  excepts."  If  the  trial  cocn 
Is  right  In  this  ruling,  the  judgment  mm 
stand;  If  wrong,  It  must  be  reversed.    As  ■ 
I  matter  of  law,  did  the  absconding  bnsbAD-' 
!  lose  by  that  act  his  power  to  sell  or  to  ap- 
propriate to  the  payment  of  hia  Jost  deba 
his  personal  property  which  be  left  behiod 
when  he  deserted  his  wife,  and  was  tbe  pUln 
tlfTs  mortgage  and  bill  of  sale  of  snch  prc:- 
erty,  taken  with  knowledge  that  tbe  hnsbood 
had  absconded,  and  that  the  wife  Intended  to 
hold  the  property  If  she  could,  void  becaoie 
of  such  knowledge?  By  section  4  of  oar 
hcHnestead  law  (Comp.  St  1895.  c  36,  f 
3257),  "the  homestead  of  a  married  person 
cannot  be  incuml^red  or  conveyed  unless  tli>- 
Instrument  by  which  it  Is  conveyed  or  incnio- 
bered  Is  executed  and  acknowledged  by  both 
husband  and  wife."   By  section  14  of  ocr 
statute  of  frauds,  as  amended  In  1897  (Laws 
1897,  c.  85,  p.  241).  It  Ib  provided  "tbat  any 
conveyance  dther  by  way  of  morteage  or 
otherwise,  or  any  sale  or  transfer  of  house- 
hold goods,  or  any  interest  therein  own«d 
by  a  husband  or  wife,  or  by  both  hnsband 
and  wife,  and  used  by  them  In  their  dweDlRz 
house,  or  purchased  or  held  by  them,  ar  ei- 
ther of  them,  for  use  in  their  family,  shall 
be  void  unless  such  conveyance,  mortgage, 
sale  or  transfer  shall  be  execnted  and  ac- 
knowledged  by  both  husband  and  wife.  In  the 
same  manner  conveyances  of  real  estate  are 
required  to  be  signed  and  acknowledged  by 
the  laws  of  this  state."   These  are  the  only 
provisions  of  our  statutes  curtailing  the  pov- 
er  of  the  owner  over  bis  property  because 
of  Its  exempt  character,  or  Its  use  by  his 
family.    Some  of  the  holdings  of  this  court 
touching  the  rights  of  a  married  woman  is 
respect  to  exempt  property  are  as  follows: 
"Where  a  husband  Ijas  absconded  from  tbp 
state,  and  the  maintenance  and  support  of 
the  family  thereby  devolves  upon  the  wife, 
and  it  appears  that  neither  she  nor  her  hm- 
band  is  the  owner  of  lands,  town  lots,  or 
houses  subject  to  exemption  as  a  homestead, 
she,  as  the  head  of  the  family,  is  entitled  is 
lieu  thereof  to  goods  of  the  value  of  $B00." 
This  holding  was  announced  In  State  ex  rvi. 
Scoville  V.  Wilson,  81  Neb.  462,  48  N.  W. 
147.   This  was  a  mandamus  case,  brought  to 
compel  the  officer  holding  attachments  to  ap- 
praise and  set  off  to  the  relator  exemptions 
allowed  by  law.   The  relator  was  the  wife 
of  the  debtor  who  had  absconded,  and  wbosr 
1  whereabouts  wwe  unknown.  She  filed  b« 


tbe  opinion  It  Is  said:   "In  the  case  of  Frazler 
V.  Syas,  to  Neb.  115,  4  N.  W.  934,  35  Am. 
Rep.  466,  where  the  husband  had  absconded, 
bat  the  wife  remained  on  tbe  homestead, 
and,  she  being  the  head  of  tbe  family,  claim- 
ed the  benefit  of  the  exemption,  it  was  held 
that  she  was  entitled  to  tbe  exemption.  That 
decision  was  approved  in  Hamilton  t.  Flem- 
ing, 26  Neb.  240,  41  N.  W.  1002,  where  it  Is 
said  that,  to  hold  that  by  the  departure  of 
tbe  husband  the  family  would  be  deprived 
of  the  right  to  hold  snch  property  wooid.  In 
effect,  destroy  tbe  beneficent  purpose  of  the 
exemption  laws.'   These  decisions,  In  our 
view,  state  the  law  correctly."   The  case  of 
State  ex  rel.  Stevens  v.  Carson,  27  Neb.  501, 
43  N.  W.  361,  9  L.  B.  A.  523,  20  Am.  St. 
Rep,  681,  was  also  an  application  for  man- 
damns,  bat  the  application  was  made  by  the 
basband.  and  owner  of  the  property,  and  it 
was  held:   "The  fact  that  relator,  who  was 
tbe  head  of  a  family,  transferred  the  property 
to  bis  wife,  who  Instituted  an  action  of  re- 
plevin against  the  officer  making  the  levy, 
but  was  unsuccessful  In  her  suit— the  prop- 
erty being  held  to  be  that  of  her  husband— 
will  not  deprive  tbe  debtor  of  tbe  benefit  of 
the  exemption  laws,  even  though  he  may 
bave  testified  upon  the  trial  that  the  prop- 
erty belonged  to  his  wife,  and  that  he  had 
no  Interest  in  it."    In  the  body  of  tbe  opin- 
ion it  is  said:    "It  Is  a  well-established  and 
settled  doctrine  of  the  courts  not  only  of  this 
state,  but  of  all  others,  so  far  as  we  are  ad- 
vised, that  exemption  laws  should  be  liberal- 
ly coMtmed  in  favor  of  the  debtor;  the  pur- 
pose being  to  prevent  the  wresting  from  him 
of  the  property  which  Is  set  apart  and  used 
exclnslvely  for  tbe  benefit  of  tbe  family 
which  is  dependent  upon  him."   Tbe  case  of 
State  ex  rel.  Lucas  t.  Houck.  32  Neb.  525, 
49  N.  W.  4^,  was  a  similar  application,  made 
on  the  part  of  a  wife  living  with  and  car- 
ing for  a  disabled  husband.   The  levy  was 
made  on  a  debt  contracted  by  her,  and  her 
claim  was  to  exemptions  in  her  own  property 
against  a  levy  to  satisfy  her  own  debt,  claim- 
ing to  be  tbe  bead  of  the  family,  and  it 
was  held  that  "for  the  purposes  contemplated 
by  sections  521,  522,  and  523  of  the  Code  of 
Civil  Procedure  the  wife  was  the  bead  of  a 
family,"  and  she  was  held  entitled  to  the 
exemptions.   In  Hamilton  v.   Fleming,  26 
Neb.  240,  41  N.  W.  1002.  it  was  held  in  an 
action  by  a  wife  for  the.wrongfal  selling  of 
her  exempt  property  by  an  officer  on  writs 
Issued  against  her:   "Where  the  property  lev- 
led  upon  consisted  of  household  goods,  such 
as  bedding,  dishes,  bed  clothing,  etc.,  be- 
longing to  tbe  wife,  and  by  the  departure  of 
her  hosband  for  temporary  or  permanent  pur- 
poses the  maintenance  and  support  of  tbe 
fiimily  devolved  upon  the  wife,  and  she  was 
entitled  to  the  exemption  as  tbe  head  of  the 
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ease  before  us.  The  ease  of  Carpentler  v. 
Bresnahan,  62  Mich.  360,  28  N.  W.  916,  Is 
somewhat  Instructive  as  to  tbe  law  in  such 
cases.  That  was  where  execntlons  were  is- 
sued on  Judgments  against  tbe  husband,  and 
he,  in  consideration  of  the  return  to  him  of  a 
small  portion  of  the  goods  levied  upon,  to 
be  med  in  bis  family,  released  by  writing 
"all  exemption  and  right  of  exemption  which 
I  have  or  may  be  entitled  to  in  and  to  said 
stock  under  the  laws  of  the  state  of  Michi- 
gan." Afterwards  the  debtor  and  bis  wife 
joined  In  a  writ  of  replevin  of  certain  of  the 
property,  and  it  appeared  on  the  trial  that 
the  wife  did  not  know  of  or  consent  to  the 
msklng  of  the  paper  signed  by  her  husband, 
nor  did  she  waive  an  appraisal  or  setting  out 
of  the  statutory  exemptions  of  f 250  in  said 
stock  In  trade,  which  seems  to  have  been 
required  by  the  exemption  laws  of  Michigan. 
It  was  held:  "Where  a  man  releases  his 
exemption  right  In  a  sto<^  of  groceries  to  his 
execution  creditors,  bis  wife  cannot  recover 
on  tbe  ground  that  she  has  rights  therein 
which  cannot  be  barred  without  her  con- 
sent" In  the  opinion  by  Judge  Morse  It  is 
said:  "Tbe  replevin  suit  was  instituted  upon 
the  theory  that  tbe  husband  could  not  waive 
this  exemption  without  the  consent  of  his 
wife,  and  tbe  court  below  so  held.  •  •  • 
Tbe  court  below  was  In  error  In  Instructing 
the  jury  that  the  plaintiffs  were  entitled  to 
recover  the  exemption.  It  Is  admitted  1^ 
the  counsel  for  tbe  piaintUfs  that  the  hus- 
band could  have  sold  or  mortgaged  the  whole 
of  this  stock  of  goods  without  the  consent 
of  bis  wife,  but  argued  that  It  cannot  be 
waived  as  against  a  creditor,  as  It  would  de- 
prive the  family  of  the  benefit  of  tbe  exemp- 
tion, and  work  at  least  a  moral  fraud  upon 
the  rights  of  the  wife.  If  the  husband  can 
sell  his  entire  stock  In  trade,  and  put  the 
money  In  bis  pocket,  or  spend  It  as  be  may 
choose,  vrlthout  the  consent  of  bis  wife,  there 
can  be  no  good  reason  why  he  may  not  pay 
bis  debts  with  it,  as  that  is  all  the  waiver 
amounts  to."  The  case  of  Harley  v.  Pro- 
cunler  (Mich.)  72  N.  W.  1099,  40  L.  R.  A. 
150,  69  Am.  St.  Rep.  546,  was  a  proceeding 
In  replevin  by  a  wife  for  two  cows  taken 
upon  a  mortgage  executed  by  her  husband. 
Tbe  statute  of  Michigan  exempts  to  each 
householder,  among  other  property,  two  cows, 
and  provides,  in  effect,  that  any  Hen  thereon 
should  be  void  unless  signed  by  the  wife  or 
the  party  making  such  Uen.  Tbe  householder 
In  this  Instance  owned  five  cowa,  and  the 
mortgage  In  qnestlon  was  given  upon  two 
of  them  vrlthout  tbe  wife  Joining.  The  court 
held  that,  notwithstanding  this  statnte,  tbe 
power  of  selection  of  the  cows  to  be  held  as 
exempt  was  with  the  husband,  that  tbe  giv- 
ing of  a  mortgage  on  two  of  them  amounted 
to  a  selection  ot  others  as  exempt,  and  that 


mortgage  void,  even  where  the  otber  three 
cows  were  already  mortgaged. 

Neither  by  the  aid  of  the  brief  filed  by 
the  defendants,  nor  In  any  research  we  hare 
been  able  to  make,  have  we  found  any  case 
going  80  far  as  the  trial  court  In  this  case 
went  The  cases  cited  by  the  defendants  are 
of  no  Talue  as  suggesting  any  rule  or  prin- 
ciple to  determine  the  questions  herein  In- 
TOlved.  For  example,  Walker  v.  Walker,  66 
N.  H.  390.  31  Atl.  14,  27  L.  B.  A.  799,  49 
Am.  St.  Rep.  616,  and  Hall  r.  Harrington 
(Colo.  Sup.)  44  Pac.  866,  are  cited  as  sus- 
taining the  general  proposition  that  "conrey- 
ances  of  personal  property,  made  by  the  hus- 
band during  coverture,  for  the  purpose  of  de- 
feating his  wife's  rights,  are,  as  to  her,  fraud- 
ulent and  void."  Walker  v.  WalkCT  was 
where  a  husband  (parted  from  his  wife)  en- 
deavored to  convey  ?38,000  of  securities  to 
his  sons  In  such  a  manner  as  to  leave  in 
himself  the  control  and  enjoyment  of  the 
same  during  his  life,  for  the  purpose  of  de- 
feating his  wife's  claim  to  an  Interest  there- 
in as  his  widow.  The  conveyance  was  with- 
out consideration,  and  was  held  to  have  been 
testamentary  In  character,  and  it  did  not  de- 
feat the  widow's  claim.  Hall  v.  Harrington 
was  where  the  husband,  being  sued  for  di- 
vorce and  alimony,  made  a  fraudulent  con- 
veyance to  defeat  a  Judgment  for  alimony. 

It  Is  urged  in  the  same  brief  that  "the 
statute  giving  the  wife  the  right  to  claim 
the  property  as  exempt  when  the  husband 
absconds  and  deserts  her  Is  for  the  benefit 
of  herself  and  children,  not  only  against  the 
husband's  creditors,  but  as  well  against  him." 
Unfortunately,  no  such  statute  Is  cited,  and 
we  are  unable  to  find  any  of  such  Import 
It  Is  the  duty  of  the  court  to  find,  declare, 
and  apply  the  law,  bat  not  to  make  It  We 
are  not  at  liberty  to  measure  the  legal  rights 
and  powers  of  property  owners  by  our  con- 
ception of  what  ought  to  be  made  the  law 
by  some  lawmaking  power  for  application 
to  the  facts  of  some  special  case.  The  law 
as  it  Is  must  determine  the  rights  of  the 
parties  to  the  action.  It  Is  undoubtedly  the 
moral  and  legal  duty  of  a  husband  to  pro- 
vide for  bis  wife.  It  is  also  the  moral  and 
legal  duty  of  the  debtor  to  pay  his  debts. 
The  Legislating  has  granted  him  the  rlgbt 
to  postpone  or  subordinate  the  latter  duty  to 
the  former,  to  the  extent  of  withholding  from 
his  creditors  the  property  exempted  from  for- 
ced sale.  But  these  exemptions  are  allowed, 
not  compelled;  they  are  not  self-enforcing, 
but  may  be  waived.  Although  it  Is  the  set- 
tled law  that  an  executory  contract  to  waive 
exemptions  connected  with  the  contract  cre- 
ating the  debt  will  be  held  void  as  against 
public  policy,  yet  the  debtor  may  suffer  his 
exempt  chattels  to  be  sold  under  execution 
when  the  time  for  sale  has  arrived.  See 
Waples  on  Homestead  and  Exemptions,  p. 
510.  12.   It  la  said  further  In  the  same  sec- 


he  has.  or  pawn  or  pledge  him.  or  sobjea 
anything  to  a  chattel  mortgage,  and  tba 
cut  himself  off  from  claiming  exemptioB  u 
to  that  thing."  So  long  as  tlie  LegtalatnK 
has  seen  fit  to  restrict  (mly  tbe  biabaiif  ■ 
power  to  sell  or  pledge  his  boose  and  hooie- 
hold  goods,  we  are  unable  to  discover  aur 
principle  of  law  which  we  can  apply  to  pn- 
rent  the  plaintiff  from  takine  tlie  secanty 
It  did,  even  to  the  extent  of  securing  a  far- 
ther advance  demanded  as  a  conditloB  ot  le- 
curlng  the  pre-existing  debt  If  It  bad  i 
rlgbt  to  do  80,  the  knowledge  ttiat  tbe  wife 
would  not  allow  the  debt  to  be  made  od 
of  the  property  In  the  absence  of  an  enforw- 
able  lien  thereon  could  not  destroy  tbe  rigM 
to  obtain  such  a  Hen.  Tbe  wife  feoofe  the 
course  she  had  a  right  to  take,  and  tbe  <fis- 
mlssal  of  the  attachment  salt  resulted;  htt 
that  did  not  bind  the  bank  to  forego  any 
lawful  means  of  securing  tbe  payment  cl  tbe 
debt  due  to  It  If,  because  of  her  course, 
they  were  compelled  to  increase  tbe  amount 
of  their  claim  in  order  to  secnre  fts  pay- 
ment she  cannot  complain,  unlees  tbey  vio- 
lated some  legal  right  belonging  to  ber  by  » 
doing. 

We  can  find  no  law  holding  tbat  tbia  cora 
which  Mr.  FosB  left .  standing  in  tbe  fieU 
when  he  went  away  became  the  property  of 
his  wife  because  of  his  leaving,  nor  any  lav 
destroying  his  power  to  deal  with  it  as  bii 
own.  If  he  had  sold  it  before  be  left  snd 
taken  the  money  with  him,  or  paid  his  debr^ 
with  it  tbe  purchaser  would  have  bad  a  good 
titie;  and  the  court  is  powerless  to  enact 
that  his  ownership  of  and  powers  over  the 
property  were  destroyed  by  his  lesTlng^  The 
action  of  John  D.  Fosa  In  draerting  his  wife 
under  the  circumstances,  notwithstanding  tbe 
meed  of  excuse  she  seemed  willing  to  award 
him,  was  most  reprehensible.  Evidently  her 
conduct  caused,  but  considering  her  condi- 
tion, could  not  Justify,  his  leaving  her.  Bat 
it  was  In  no  sense  tbe  fault  of  his  creditor*, 
and  did  not  change  any  of  their  legal  rights. 
If,  then,  the  plaintiff  bank  had  the  legal  right 
to  take  their  lien,  knowing  that  they  could 
not  make  their  claim  out  of  tbe  property 
without  such  lien— as  we  think  they  had— it 
follows  that  their  action  in  doing  so  was 
not  a  fraud  upon  Mrs.  Foss,  any  more  ttaaa 
her  Insisting  on  ber  right  to  prevent  the  sale 
of  tbe  property  without  such  Hen  was  a  fraud 
upon  her  husband's  creditors.  Undoubtedly. 
Mrs.  Foss  could  have  used  any  of  the  prop- 
erty left  by  her  husband  to  supply  any  pres- 
ent need,  even  to  the  extent  of  selling  It,  and 
using  tbe  money  upon  the  theory  of  agency. 
Just  as  she  could  bind  her  husband  for  any 
debt  contracted  tar  that  purpose;  but  we  can- 
not hold  that  the  husband's  titie  was  dirested 
by  his  absconding.  The  trial  court  med  In 
instructing  a  verdict  for  defendants. 

We  recommend  that  tbe  verdict  rendered 
by  direction  of  the  trial  court  be  set  aside. 


.  use  remanded  for  fattber  proceedings  In  ac- 
tird  with  the  holdings  herein  announced. 

^X^BRT  and  BARNES,  CO..  concur. 

P£:R  OTJRIAM.  The  conclusions  reached 
r  Uie  Gommlssionera  are  approved,  and,  It 
E>i>ea.riiis  that  the  adoption  of  the  recom- 
tendatlonB  made  will  result  In  a  right  ded- 
:oii  of  the  cause,  it  Is  ordered  that  tbe  ver- 
Ict  rendered  in  the  trial  court  be  set  aside, 
adsrmetit  based  thereon  rerersed.  and  the 
a.uae  repianded  for  further  proceedings  in  ac- 
ord  "With  the  holdings  her^  announced. 


GBOTJCH  et  aL  T.  PTIiD  et  at 
(Snpreme  Court  of  Neferaska.  Oct  7.  1906.) 

OOX7NTT  COHHISSIONSRS— ALLOWANCB  OF 
CLAIUS— RBVISW. 

1.  The  board  of  county  commlBSioners,  In  al- 
lowing claimB  made  for  salaries  of  county  offi- 
cers, and  otiier  claims  against  the  county, 
where  the  amoontB  to  be  allowed  therefor  are 
fixed  by  law,  and  where  no  judicial  inquiry  Is 
required  to  determine  the  amount,  acts  In  a 
mere  ministerial  capacity,  and  has  no  power  or 
jurisdiction  to  alloir  an  amount  la  excess  of 
the  fixed  statntory  compensation. 

2.  Where  jadidal  discretion  is  called  for  in 
the  allowance  of  a  claim  presented,  the  board 
then  acts  as  any  other  judicial  body,  and  its 
findinga  can  be  qnestioned  and  set  aside  only 
by  an  ^peal  taken  from  the  decision  as  pro- 
Tided  by  statute.  Neither  can  the  members  of 
the  board  be  made  liable  for  a  mere  mistake 
made  in  passing  jndgment  on  the  claim,  the 
commissioners  in  snch  case  being  entitled  to  the 
same  immunity  as  other  jndidaT  offlcws. 

(Syllabus  by  the  OonrL) 

OommIsBlon«B'  OidnicHL  Department  No. 
8.  Krror  to  District  Court;  Pawnee  County; 
Stnll,  Judge. 

Action  by  Llber^  B.  Crouch  and  others 
against  W.  Marlon  Pyle  and  others.  Judg- 
ment for  defendants,  and  plaintiffs  bring  er- 
ror. AfDrmed. 

SL  O.  Eretslnger.  for  plaintiffs  in  error. 
Story  ft  Story,  for  defendants  In  error. 

BUFFIE,  O.    In  December,  18Q5,  A.  B.  & 
J.  N.  HasBler,  proprietors  of  tbe  Pawnee  Re- 
publican, entered  Into  a  contract  with  the 
■  board  of  county  commissioners  of  Pawnee 
county  by  which  they  were  to  publish  the 
delinquent  tax  list  for  1895  In  the  Pawnee 
'  Republican,  and  also  cause  It  to  be  published 
In  the  Pawnee  Press,  (or  the  sum  of  20  cents 
for  each  description  of  land  other  than  town 
lots,  and  for  each  town  lot  Included  in  the 
delinquent  tax  list  the  sum  of  10  cents.  The 
proceedings  of  the  board  of  county  commis- 
sioners and  all  printing  required  by  law  to 
be  published  by  the  county  during  the  year 
'    18&6  were  to  be  published  without  cost  in 
consideration  of  the  award  to  them  of  the 
publication  of  the  delinquent  tax  list  Oc- 
tober 1, 189^  the  county  treasurer  furnished 
f   these  publishers  a  delinquent  tax  list  fdr 
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bad  been  adTcrtlslng  dellnque 
giving  tbe  amount  of  the  tax  i 
preceding  year  only,  but  an  ex 
the  delinquent  tax  lists  publlsl  I 
conntles  led  him  to  believe  that  i 
correct,  and  after  consultation 
more  attorneys— among  others, 
attorney— be  prepared  the  delinq 
1805  by  describing  the  lands  ai 
as  many  times  as  there  were  ; 
quent  taxes  due  against  the  sai 
method  many  of  the  descriptions 
of  town  lots  were  repeated  20  or 
according  to  the  number  of  :  i 
standing  against  tbe  same;  and 
publishing  this  delinquent  list, 
of  20  cents  for  each  parcel  of  1 
cents  for  each  town  lot,  amooi  : 
113.80,  whereas,  If  eacb  tract  of  le 
town  lot  had  been  set  forth  I  I 
said  publication,  with  the  full 
taxes  due  against  the  same,  '  i 
would  have  been  but  ^18.00. 
presented  to  the  board  of  coui  ■> 
sioners  for  the  amount  first  ab  < 
which  was  audited  and  allowed  b; 
and  warrants  drawn  and  issued  i 
of  said  bill.   It  Is  agreed  that  no  | 
ever  taken  from  the  order  of  t  : 
sioners  allowing  said  claim,  aoi; 
was  taken  thereon  until  a  short  I 
to  the  commencement  of  this  suii 
plaintiffs  in  error  petitioned  th 
county  commissioners  to  take  a(  I 
cover  the  amount  claimed  to  ha  < 
legally  paid  for  the  publication  I 
lluquent  list  No  attention  having  : 
to  said  petition,   plaintiffs  in 
menced  this  action,  making  the  c 
ers  who  allowed  said  bill  and  t  i 
men  and  the  county  of  Pawi  i 
defendant,  and  asking  that  tbe  ac  : 
leged  to  have  been  Illegally  allowf  I 
might  be  recovered  from  said  con  i 
and  their  bondsmen  for  the  use  i  i 
of  the  county.   The  district  couri 
the  plaintiffs'  petition,  overruled 
for  a  new  trial,  and  entered  judgm 
tbe  plaintiffs  In  error  for  costs,  ai : 
Is  now  here  on  petition  In  error. 

Several  preliminary  matters,  sut  I 
feet  of  parties  plaintiff,  a  defect 
defendant,  and  a  misjoinder  of  ca  i 
tlon,  are  urged  by  the  defendanti 
but  these  matters  we  do  not  cc  i 
cuss,  as  we  have  concluded  thai 
presented  by  the  testimony,  whi 
great  difficulty  and  open  to  grave  : 
was  correctly  determined  by  t\: 
court.  It  is  alleged  in  the  petltlo : 
county  commissioners,  when  the: 
and  allowed  the  account  for  publl 
delinquent  list,  well  knew  that  r 
was  Illegal,  extortionate,  and  uii 
that  they  had  no  legal  authority 
to  pay  for  printing  the  same  In  exc 
sum  of  $313.90;  and  that  the  comi 


era  of  tbe  newspaper  with  the  unlawful  and 
corrupt  purpose  of  cheating  and  defrauding 
the  county  of  Pawnee  and  iti  taxpayers  out 
of  the  sum  of  $799.90. 

If  there  was  evidence  In  the  record  to  sup- 
port these  allegations  of  fraud  and  conspir- 
acy on  the  part  of  the  defendants  In  error, 
the;  would,  no  doubt,  be  liable  to  the  county 
for  any  amount  allowed  in  excess  of  the  legal 
fees;  but  a  critical  examination  of  the  rec- 
ord falls  to  show  any  dishonest  motive  on 
the  part  of  any  of  the  defendants,  or  to  dis- 
close that  they  were  not  acting  honestly  in 
the  allowance  of  this  claim.  The  proprie- 
tors of  the  Pawnee  Bepubllcan  were  obligat- 
ed by  contract  to  publish  the  tax  list  in 
question.  Tills  list,  of  necessity,  came  from 
the  county  treasurer;  and  the  publishers  had 
nothing  to  do  with  making  It  out,  or  in  di- 
recting its  form.  The  treasurer  was  the 
agent  of  the  county  to  furnish  the  copy, 
and  It  was  not  for  the  publishers  to  question 
tbe  correctness  of  tbe  form.  They  were  to 
publish  It  as  furnished,  and  might  rely  with 
confidence  upon  the  officer  charged  with  the 
duty  of  preparing  It  doing  so  In  the  proper 
manner  and  form.  When  published,  they 
presented  their  bill  to  the  board  of  countr 
commissioners.  This  was  undoubtedly  a 
claim  which  had  to  be  audited  and  allowed, 
under  the  provisions  of  section  2118  of  the 
Compiled  Statutes  of  1901.  That  the  claim 
should  be  audited  and  allowed  by  the  county 
board  Is  conceded  by  the  plalntilfs  in  error, 
but  it  is  insisted  that  as  the  amount  to  be 
allowed  was  fixed  by  law  at  20  cents  (or  each 
description  of  land,  and  10  cents  for  each 
town  lot,  the  board  acted  ministerially,  and 
are  liable  to  the  county  for  any  amount  al- 
lowed in  excess  of  the  legal  rate.  In  Kem- 
erer  v.  State,  T  Neb.  130,  it  Is  said:  "Where 
the  compensation  for  services  rendered  for 
the  county  Is  definitely  fixed  by  law,  the  au- 
dit of  the  same  and  drawing  a  warrant 
therefor  by  the  board  are  ministerial  duties, 
unattended  with  the  exercise  of  any  official 
discretion,  and  therefore  in  such  case  the 
board  cannot  make  such  compensation  any 
greater  nor  any  less  than  that  fixed  by 
law."  This  case  tias  received  the  approval  of 
this  court  In  subsequent  cases.  State  v.  Rod- 
erick, 25  Neb.  629,  41  N.  W.  404;  County  of 
I^gan  V.  Doan,  34  Neb.  104,  61  N.  W.  698; 
Hazelet  v.  Holt  County,  61  Neb.  716-723,  71 
N.  W.  717;  Perkins  County  v.  Keith  County, 
B8  Neb.  323,  78  N.  W.  630.  These  cases, 
however,  all  refer  to  claims  made  against  the 
county  by  officers  for  salaries  or  for  fees,  the 
amount  of  which  was  definitely  fixed  by  stat- 
ute, excepting  Perkins  County  t.  Keith  Coim- 
ty,  in  wliicb  the  claim  had  been  once  audited 
and  allowed  by  the  board,  and  in  which  It 
was  held  that  a  second  presentation  of  the 
claim  was  unnecessary.  It  is  true  that 
Heald  v.  Polk  County,  46  Neb.  28,  64  N.  W. 
376,  while  recognizing  and  affirming  tbe  rule 
announced  In  Kemeeer  t.  State,  supra, 


so  far  as  it  recognizes  the  allowance  bj  tbr 
board  of  a  claim  made  by  the  clerk  for  CCie 
for  making  out  a  tax  list;  and.  wblle  itisi:- 
tempted  to  distinguish  the  case  troa  Em- 
erer  v.  State,  we  concede  tliat  tbe  disQM- 
tlon  made  is  not  «itirely  clear  to  oar  mimia. 
The  tjrue  rule,  we  believe,  Is  to  Inquire  wint- 
er tbe  board,  in  passing  upon  a  claim,  tcti 
In  a  ministerial  or  Jtidictal  capacity.  Wtef 
tbe  compensation  Is  fixed  by  law,  and  do  > 
dicial  Inquiry  la  necessary  to  determine  tiv 
amount— cases  such  as  tbe  allowance  of  Ite 
quarter  salaries  due  tbe  officers  of  tbe  ckz- 
ty— there  can  be  no  question  tbat  tbe  board  it 
acting  in  a  ministerial  capacity,  baving  » 
discretion  to  use,  no  judicial  powers  to  ot- 
else.  Where,  however,  a  claim  Is  presattid 
for  services  performed  under  a  contract  fix- 
ing the  remuneration,  or  at  the  request  OT  tk 
county  through  Its  properly  autborized  agea:. 
where  comi)ensation  tias  not  been  agreed  if 
on,  or  where  damages  are  claimed  agalsft 
the  county  for  some  act  committed,  Qien  tie 
account  must  be  audited,  and  the  discietige 
of  the  board  exercised  to  determine  wbetha* 
the  work  done  is  In  accordance  witb  the  con- 
tract; what  the  value  of  the  servtcra  may  be. 
if  no  value  has  been  agreed  opon;  wtiat  thr 
damages  sustained  amount  to,  wb«e  dam- 
ages are  claimed;  and  in  all  such  cases  tte 
iMMtrd  Is  acting  Judicially,  and.  like  other  ju- 
dicial bodies,  can  be  called  to  account  (nlT 
upon  a  showing  that  its  acts  were  wlllfi^ 
Illegal  and  corrupt.  In  the  case  at  bar  tlw 
commissioners  liad  to  examine  and  paas  upos 
this  claim,  the  same  as  on  any  otho-  claiiD 
for  legal  printing  done  for  the  county.  I> 
other  cases,  unless  the  statute  prescribes  tte 
form  of  the  notice  or  oth^  legal  matter  re- 
quired to  be  published,  tbe  offlco'  from  whose 
office  it  emanates  prepares  the  form  for  Oit 
publisher,  who  prints  it  as  fumiabed. 
do  not  think  that  it  can  reasonably  be  claim- 
ed tliat,  after  tbe  allowance  and  payment  oi 
a  bill  for  such  printing,  a  taxpayw  uls 
failed  to  make  any  objection  to  the  allow- 
ance of  the  bill  on  the  ground  that  tlie  no- 
tice was  more  lengthy  than  required  cdoM 
maintain  an  action  on  behalf  of  tbe  county  to 
recover,  either  from  the  publisher,  or  tbe 
commissioners  who  allowed  the  bill,  tbe 
amount  which  be  claims  was  excessivelj 
paid,  on  account  of  the  notice  being  of  gutt- 
er length  than  was  necessary.  Certainlj  in 
Boch  case  no  action  could  t>e  maintained  in 
tbe  absence  of  a  showing  that  the  partes 
acted  corruptly,  and  extended  the  length  ct 
the  published  matter  for  the  purpose  of  de- 
frauding the  county.  Such  a  case  does  not 
differ  greatly  from  the  one  we  are  contdde^ 
ing.  Tbe  form  of  notice  of  tbe  sale  of  laods 
for  delinquent  taxes  Is  not  given  by  statute: 
the  legislature  contenting  Itself  with  min- 
ing the  several  matters  that  the  notice  nofi 
contain,  leaving  to  tbe  treasurer  the  duty  <tf 
formulating  the  notice  In  his  own  way.  la 
such  cases  common  tslr  deaUng  tagnlres  tfaat 


ue  puuiiaaer  woo  in  gooa  laiLO  pnuiisuea 
tie  notice  for  tbe  requisite  time  should  be 
>«id  for  his  work,  and  tbe  commissioners, 
cbo  audit  and  allow  tbe  bill,  and  against 
rliom  no  erldence  of  bad  faith  exists,  ought 
lot  to  be  held  liable  for  so  doing.  The  prln* 
iple  Involved  fs  not  greatly  different  from 
bat  applied  in  Brown  t.  Merrick  Oountj»  18 
-Teb.  S55-360,  26  N.  W.  356. 

We  are  satisfied  that  the  Judgment  ap- 
>eaied  from  was  the  only  Judgment  tbat 
rouid  be  ent^ed  In  the  case,  and  tha«fore 
^CMimmend  Its  affirmance. 

KIBEPATBIOE  and  POUND.  00..  concur. 

PBB  OTTBIAM.  For  the  reaBons  stated  in 
:he  fOTegolng  opinion,  the  Judgment  appealed 
from  is  affirmed. 


OOCHRAN  et  tl.  t.  PHILADELPHIA 
MOBTOAQB  &  TBUST  GO. 
iSuiveme  Court  of  Nebraska.   Oct-  7,  1806.) 

NHJW  TRIAL-NOnOE— LHASE-^fOTtCB  TO  QOTT 
—ACTION  OF  DETENTION— WAIVBR  OF 
FORFEITURE-EVIDENCE. 

1.  A  failure  to  give  one  day's  notice  In  writ- 
ins  of  the  bearing  on  a  motion  for  a  new  trlai, 
as  proTided  for  in  the  rules  goveming  tbe  dis- 
trict court  of  Douglas  connty,  will  not  ipso 
facto  render  tbe  ruling  of  the  trial  court  on 
such  motion  erroneous,  requiring  the  reversal 
of  the  jndgment;  bnt  in  this  court  the  inquirv 
will  be  whether  tbe  trial  court  sboald  have  al- 
lowed or  denied  the  motion. 

2.  Under  a  lease  containing  the  provision  that 
if  tbe  rent,  or  any  part  thereof,  snail  be  in  ar- 
rears and  unpaid  at  any  time,  it  shall  be  law- 
ful for  the  landlord  to  retake  possession  with- 
ont  any  formal  notice,  a  right  to  maintain  an 
action  of  detention  accrues  after  default  and 
statutory  notJce  to  the  tenant. 

3.  A  tenant  who  held  possession  of  the  prem- 
ises under  a  lease  providing  for  the  payment  of 
$16  rental,  payable  on  the  12th  day  of  each 
month  hi  advance,  was  13  months  in  default. 
He  sent  a  check  for  |15  by  maU  to  the  agent  of 
the  landlord,  unaccompanied  by  letter  of  ex- 
planation or  instmetlon,  and  in  abbreviated 
temiB  on  the  face  of  the  check  wrote,  "1  mo. 
rent,  1021  8.  86  St.  to  Apl.  25,  '02."  The 
check  was  cashed,  and  the  money  applied  on 
the  past-due  rent  In  an  action  to  dispossess 
the  tenant,  commenced  l>efore  the  expiration  of 
the  period  indicated  on  the  face  of  the  check, 
held,  that  the  acceptance  and  retention  by  the 
landlord  of  the  check  did  not  waive  the  forfel- 
tnre,  in  the  absence  of  a  showing  that  the  land- 
lord or  bis  agent  received  the  check  with  actual 
knowledge  of  tbe  proposed  limitation  in  its  ap- 
plication. 

4.  Evidence  «amined,  and  held,  that  a  per- 
emptory inatmctlon  tor  plaintiff  waa  properly 
given. 

(Syllabus  by  the  Court) 

Commissioners'  Opinion.  Department  No. 
1.  Error 'to  District  Courts  DouglaB  Connty; 
Stnbbs.  Judge. 

Action  by  the  Philadelphia  Mortgage  & 
Trust  Company  against  Charlotte  A.  Cocb* 
ran  and  others.  Judgment  for  plaintiff,  and 
defendants  bring  error.  Affirmed. 

J.  L.  Kaley  and  H.  B.  Obchran,  for  plain- 
tiffs in  error.  Whartim  &  Balrd  &  Sons*  for 
dtfendant  In  error. 


u.    un  jib: 
Fblladelpbla  Mortgage  &  Tru 
defendant  In  error,  filed  in  the 
of  Douglas  county  Its  complaint  i 
of  detention  brought  to  recover 
certain  premises  owned  by  it  1  I 
Omaha;  plaintiffs  in  error,  who 
thereof,  being  naade  defendanti 
plaint  was  In  the  ordinary  fc 
ownership,  the  possession  of  tb  i 
at  an  agreed  rental  of  |15  per  i 
able  on  the  12th  of  each  mon  , 
fault  from  March  12,  1901,  to  A  I 
service  of  notice  to  quit  and  den  i 
session,  vdth  prayer  for  Judgi 
was  Judgment  for  defendant  t 
the  cause  was  removed  to  the  d  I 
where  there  was  a  trial  to  the 
jury.    After  hearing  the  evldenc 
on  motion  of  defendant  In  erro 
the  Jury  to  return  a  verdict  for  1 
tlon  for  a  new  trial  being  oi  : 
cause  Is  presented  to  this  court  ft 

It  is  shown  by  the  record  that  i 
error  originally  went  Into  posse  i 
premises  under  a  lease  dated  i 
1899,  which  provided  for  a  re  : 
payable  monthly  In  advance  on  i 
of  each  month.   The  lease  couti  : 
vision  that  In  default  of  paymei 
accordance  with  the  terms  of  i 
afaonld  be  lawful  for  the  lessor  c 
without  formal  notice  or  demand 
and  take  possession.   It  appears  i 
uits  were  In  default  for  many  i  < 
various  attempts  were  made  to  > 
rent  dne,  and  finally  this  actloi 
tuted.   Defendant  In  error  dealt  i 
tiffs  in  error  through  Its  agec 
Love  Company.   Other  facts  wll 
the  consideration  of  the  several  re 
why  the  Judgment  should  be  reV'  : 

It  is  made  to  appear  tliat  at  t 
motion  for  a  new  trial  was  rule( 
trial  court  plaintiffs  In  error  wei 
ent  In  court  either  in  person  or  I 
and  that  no  notice  was  served  on 
the  time  when  tlie  motion  won! 
for  hearing.  In  seeming  contraven 
tlons  2  and  3  of  the  rules  of  tbe  d1 
of  Douglas  county,  which  are  m 
of  this  bill  of  exceptions,  provldl 
day's  notice  tn  vn^ting  of  the  bti 
motion.    Counsel  for  plaintiffs  In 
tend  that  In  ttds  action  of  the 
there  is  such  error  as  requires  the  : 
the  Judgment,  without  further  Ix 
the  merits  of  the  case  made.  Oi 
trary,  we  think  tbe  Judgment  cat 
versed  for  this  reason  alone.  The 
and  enforcement  of  rules  for  the 
business  Is  an  Inherent  power  of 
of  general  Jurisdiction  (Andres  v.  : 
Neb.  535,  68  N.  W.  938),  and  while, 
the  rules  refrared  to  are  of  great  I 
ajid  convenience  to  litigants  and  c 
do  not  think  that  their  strtct  obsi 
acUng  npon  a  moHon  for  a  new 


pose  of  a  motion  for  a  new  trial  to  to  give 
the  trial  court  an  opportualty  to  review  Its 
own  proceedings  and  to,  correct  Its  own  errors. 
If  tbe  trial  court  whlcb  has  heard  the  evl- 
dence,  chooses  to  rule  on  the  motion  with- 
out the  presence  of  the  applicant,  or  the  as* 
sifitance  that  may  be  rendered  In  argument 
of  the  motion*  It  would  seem  that  complete 
Justice  could  be  done  by  presenting  the  cause 
on  error  to  this  court,  where  error  In  the  rul- 
ing on  the  motion  may  be  corrected.  It 
would  seem  to  be  a  vain  thing  to  reverse  a 
Judgment  because  of  a  ruling  otherwise  right, 
merely  on  the  ground  that  the  trial  court 
failed  to  g^ve  an  opportunity  for  argument. 
We  decline,  therefore,  to  suBliUn  the  first  con- 
tention of  plaintiffs  in  error,  and  will  take 
up  for  consideration  their  second  contentlou. 

Complaint  is  made  of  the  Insufficiency  of 
the  notice  to  vacate  the  premises  served  on 
plaintiffs  In  error  prior  to  the  commencement 
of  this  action.  This  notice  was  served  on 
April  16,  1902,  and  this  action  was  commen- 
ced May  5,  1902.  The  contention  made  is 
that  section  1021,  Ann.  Code  1901,  defining  a 
tenant  holding  over  his  term  as  one  who  "has 
failed,  n^lected  or  refused  to  pay  the  rent 
or  any  part  thereof,  when  the  same  was  due," 
is  unconstitutloual,  being  in  contravention 
of  section  11,  art  8,  of  the  Constitution,  the 
subject  of  the  act  being  broader  than  Its  ti- 
tle, and  the  amendment  of  1876  not  being 
germane  to  the  original  section.  Proceeding 
upon  the  theory  that  this  section  is  uncon- 
Btitutloual,  plaintiffs  In  exror  contend  that 
mere  failure  to  pay  the  rent  does  not  make 
the  holding  unlawful,  or  a  holding  over  the 
term,  and  that  the  right  to  terminate  the  ten- 
ancy must  be  determined  by  the  language 
of  the  lease.  The  lease  contained  a  provi- 
sion as  follows:  "That  if  such  rent  or  any 
part  thereof  shall  at  any  time  be  In  arrears 
or  unpaid,  •  •  ♦  then  •  •  •  It  shall 
be  lawful  for  the  party  of  the  first  part, 
•  •  •  without  any  formal  notice  or  de- 
mand, to  enter  into  and  upon  said  premises 
peaceably  to  hold  and  enjoy,"  etc.  Thus  it 
appears  that  under  the  lease,  with  reference 
to  the  provisions  of  section  1021,  Ann.  Code 
1901,  the  defendant  in  error  had  a  right  to  re- 
enter In  the  event  of  default  in  payment  of 
rent.  The  notice  given  was  reasonable,  and 
It  would  seem  that  the  right  to  Tnahitaln  this 
action  cannot  be  doubted. 

Whether  there  was  a  default  at  the  time 
of  the  notice  and  the  commencement  of  this 
action  Is  the  next  question  for  consideration, 
and  Is  involved  In  the  question  whether  there 
was  error  In  directing  a  verdict  for  defend- 
ant in  error.  It  is  contended  that  there 
was  at  least  one  material  question  in  dis- 
pute under  the  evidence,  requiring  submis- 
sion to  the  jury.  It  appears  that  before  the 
notice  to  quit  was  served  the  plaintiffs  In 
error  had  sent  to  the  agent  of  defendant  in 
error  a  check  for  $15,  which  appears  in  the 
record  aa  follows:  "Omaha,  Mar.  25,  1802. 


to  the  order  of  Breunan  Love  Ca  Flftsa 
and  No/100  Dollars  1  Mo.  reDt.  1021  S 
86  St  to  Apl.  25, '02.  H.  E.  Oocbran.*  Then 
was  an  effort  made  by  defendant  In  emc 
at  the  trial  to  show  that  thla  notmtkai  m 
the  check  was  not  there  at  tbe  time  ttf  ia 
receipt,  bnt  was  put  on  afterwards,  lau- 
much  as  tbe  case  was  taken  from  the  ji^. 
this  disputed  qneetlmi  must  be  reaolved  a 
favor  of  ptalutifQi  In  emr,  and  tbe  inquiiT 
accordingly  Is  whether  the  receipt  and  r- 
tuition  of  this  check  constituted  a  new  eoa- 
tract  covering  the  period  designated  m 
face  of  the  check,  so  that  dnrlns  tliat  period 
plaintiffs  in  error  were  not  In  default.  BeA 
is  the  contention  now  made.  H.  E.  Cochm 
testlfled  that  be  wrote  the  check;  that  i: 
the  time  be  was  In  default  for  12  mondis' 
rent;  that  he  was  well  aware  of  tliis  koc 
default;  that  his  purpose  In  potting  the 
notation  on  tbe  check  was  that,  if  it  wen 
accepted,  there  would  be  no  default  dmuf 
that  period.  His  evidence  also  shows  thst 
many  efforts  were  made  by  defendant  Id 
error,  through  its  agent,  to  collect  tbe  de- 
linquent rent,  and  that  he  bad  from  tjioe 
to  time  paid  sums  ranging  from  f  164  to  f3: 
and  that  In  sending  this  check  be  did  fo 
by  mail,  inclosing  it  In  an  envelope,  withmt 
any  letter  of  explanation  or  Instrnctlon.  The 
testimony  of  defendant  In  error  shows  thai 
the  check  was  received  In  the  ordinary  cour% 
of  business,  was  handled  alone  by  a  young 
woman  In  charge  of  that  department,  was 
cashed,  and  the  amount  thereof  applied  od 
the  account  against  plaintiffs  in  error.  It 
is  now  contended  that  the  acceptance  and 
retention  of  this  check,  with  Its  notatloo. 
has  the  effect  not  only  to  waive  any  prior 
forfeiture,  but  to  create  a  new  tenant 
commencing  and  ending  on  a  different  dav 
of  the  month,  plaintiffs  In  error  inTokias 
the  rule  that  by  the  acceptance  of  rent  the 
landlord  waives  a  prior  forfeiture,  and  that 
the  debtor  has  the  right  to  dictate  tbe  ap- 
plication to  be  made  of  a  payment.  Both 
rules  are  well  settled,  but  we  do  not  think 
plaintiffs  In  error  are  in  a  imsltion  to  be 
benefited  by  their  application.  Ooctaran  docB 
not  claim  tliat  he  directed  the  amount  to 
be  applied  in  payment  of  rent  for  the  cur- 
rent month,  bnt  the  notation  Itself  shows  an 
effort  or  intention  to  carve  out  a  new  montli 
commencing  on  tbe  25th,  a  date  entirely  un- 
known to  the  existing  and  recognized  tenan- 
cy. Whatever  tbe  holding  might  be  if  th« 
tenant  In  express  terms  brought  to  tbe  at- 
tention of  tbe  landlord,  directs  that  the 
amount  of  one  month's  rent  tendwed  be  ap- 
plied on  the  last  or'  current  month  under 
the  lease,  and  upon  no  other,  and  the  amoout 
Is  accepted,  it  would  be  clearly  unreasonable 
to  hold  that  such  a  notation  upon  a  check 
could  abrogate  the  contractual  relations 
of  the  parties  as  existing,  and  create  a  new 
tenancy  upon  different  terms.  But  it  Is 
manifest  to  us  that  the  placing  of  tbls  nota- 


Eigent  of  defendant  In  error.  Under  Coch- 
ran's own  testimony  It  amounted  to  hla  say- 
Ing,  *1  am  In  default  for  twelve  months 
rent;  but  by  means  of  tbls  cbeck,  without 
letter  of  explanation  or  any  act  to  chal- 
lenge attention  to  what  I  am  doinc  I  will 
Umit  the  ftM>Ucatlon  of  the  amount  to  the 
present  month."  There  is  nothing  In  the  ctI- 
dence  to  Indicate  that  this  payment  would 
have  been  received  upon  the  express  condi- 
tion, brought  to  the  notice  of  defendant  In 
error,  that  It  was  to  apply  otherwise  than 
on  tbe  large  indebtedness  idraady  past  due. 
While,  doubtless,  a  notation  on  a  check, 
stating  the  purpose  for  which  It  is  sent, 
may  be  notice  to  tbe  payee,  checks  are  not 
intended  to  be  used  as  a  means  of  creating 
contracts;  and,  should  it  be  held  that  the 
drawer  of  a  check  may  by  abbreviated  nota- 
tions hereon,  entirely  foreign  to  the  legiti- 
mate functions  of  such  an  instrument,  change 
or  abrogate  listing  contracts,  (diecks  would 
become  dangerous  to  the  commercial  world, 
whereby  the  payee. might  be  drawn  into  a 
pitfall,  and  lose  valuable  rights.  The  one 
case  cited  and  relied  on  by  plaintUFs  In  error 
is.  we  think,  sufficient  to  indicate  what  the 
holding  herein  ought  to  be.   Prindle  v.  Ander- 
son. 10  Wend.  391.   Our  understanding  of 
that  decision  is  that  it  Is  only  when  tbe  land- 
lord knowingly  receives  the  payment,  be- 
ing aware  of  the  conditions  under  which  tbe 
tenant  tenders  It,  that  he  will  be  held  to 
have  waived  the  forfeiture^   In  the  case  at 
bar  it  is  apparent  that  no  contract  for  a 
new  tenancy  covering  the  month  indicated 
In  the  check  was  ever  In  fact  made,  and 
we  are  of  opinion  Uiat,  in  the  absence  of  a 
showing  that  the  notation  on  the  check  In 
question  was  brought  to  the  actual  knowl- 
edge of  the  landlord  or  his  agent,  its  ap- 
plication upon  tbe  past-due  rent  and  not 
for  the  period  indicated,  was  within  the  right 
of  defendant  in  error,  and  that  there  was  no 
waiver,  plalntlfto  In  error  being  In  default 
at  the  time  of  the  commencement  of  this 
action. 

The  verdict  for  defendant  in  error  was 
properly  directed.  It  Is  therefore  recom- 
mended that  the  Judgment  be  affirmed. 

DITFFIB  and  POUND,  OC.,  concur. 

PER  CURIAM.  For  the  reasons  stated 
Id  the  forcing  opinion,  the  judgment  of 
the  district  court  is  affirmed. 


PRONK  V.  J.  H.  EVANS  CITY  STEAM 

LAUNDRY. 

(Sapreme  Conrt  of  Nebraska.    Oct.  7,  1903.) 

TRIAL— DISMISSAL-INJURY  TO  EMPLOTfi-DAN- 
GER— FAILURE  TO  WARN  SERVANT. 

1.  Where  a  case  has  been  submitted  upon  a 
demurrer  to  the  evidence,  plaintiff's  absolute 


employer,  baaed  an  the  nronnd  of  nenigeoce  in 
not  infornung  the  employ^  of  the  danger  at- 
tending the  operation  of  a  machine,  and  in- 
Btrocting  her  how  to  avoid  iojurr  thereby,  it 
most  appear  that  the  injury  complained  of  oc- 
curred becaose  of  tixe  want  of  such  metruc- 
tion.  If  it  fairly  appears  that  the  injury  com- 
plained of  did  not  occur  from  want  of  Knowl- 
edge ot  bow  the  machine  should  be  operated, 
but  was  incurred  from  causes  which  could  not 
be  foreseen  or  anticipated,  U  cannot  be  imputed 
to  the  neglect  of  tiie  master  to  give  proper  In- 
structions. 

8.  Whether  a  guard  rail  attached  to  a  mangle 
for  the  purpose  of  protecting  the  band  of  the 
operator  from  being  caught  and  drawn  into  the 
machine  was  properly  attached  and  placed  in 
position  is  a  question  for  the  jury,  under  the 
evidence. 

<SyllabnB  by  the  Coort) 

Commissioners*  Opinion.  Department  No. 
3.  Error  to  District  Court,  Douglas  County; 
Estelle,  Judge. 

Action  by  Maggie  Fronk  against  tbe  J.  H. 
Dv&ns  City  Steam  Laundry.  Judgment  for 
defendant,  and  plaintiff  IwlngB  error.  Re- 
versed. 

Smyth  &  Smith,  for  plalntUt  In  error. 
Greene,  Breckenridge  ft  Klnsler,  for  defend- 
ant in  error. 

DUFFIE.  C.  The  plaintiff  bi  errw  la  a 
minor  of  tbe  age  of  16  years,  and  broivht 
this  action  by  her  father  as  her  next  friend. 
On  May  6,  1802,  she  ms  employed  by  tbe 
defendant  in  errw,  and  placed  in  charge  of 
the  forewoman,  with  Instructions  to  put  her 
to  work.  Tbe  first  work  assigned  her  was 
that  of  laying  out  wet  clothes.  She  continued 
in  this  employment  on  Monday  and  Tuesday, 
and  on  Wednesday  tbe  forewoman  put  her 
to  work  feeding  a  machine  called  a  "mangle," 
which  la  used  for  Ironing  clothes.  This  man- 
gle Is  operated  by  steam,  and  consists,  as  we 
understand,  of  four  large  rollers,  which  re- 
volve over  a  heated  steam  chest.  It  Is  about 
eight  feet  wide.  It  has  a  table  in  front, 
which  Is  covered  with  a  brass  sheet  Above 
this  table,  and  running  the  entire  length  of 
the  macU^,  is  a  guard.  Between  the  guard 
and  tbe  toble  Is  tbe  aperture  through  which 
the  clothes  are  fed  to  the  machine.  The  rol- 
lers revolving  toward  the  opemtor  take  hviO. 
of  tbe  clothes,  and  pull  them  thiou^  to  the 
other  end,  thus  drying  and  smoothing  them. 
Tbe  punwse  of  the  guard  Is  to  prevent  the 
hand  of  the  operator  from  being  dragged  be- 
tween the  roller  and  the  heated  steam  chest 
It  la  adjustable,  and  can  be  raised  or  low- 
ered by  tbe  engineer;  but  as  we  gather  from 
tbe  record,  the  operator  has  nothing  to  do 
with  its  adjustment  On  Thursday  after- 
noon, a  day  and  a  lialf  after  plaintUT  com- 
menced to  work  on  the  machine,  her  right 
hand  was  caught  In  a  double  roller  towel 
which  she  was  passing  through  tbe  machine, 
and  dragged  under  the  guard  and  between 
the  steam  chest  and  the  roller,  and  there 


la 


time  of  the  accident  she  was  standing  at  tlie 
right  or  east  end  of  the  machine.  At  that 
time  the  guard  at  the  left  or  west  end  oC 
the  machine  was  about  one-half  Inch  above 
the  table,  and  at  the  east  end,  where  plalutUC 
was  working,  the  evidence  tends  to  show  that 
the  guard  was  from  an  Inch  to  an  Inch  and  a 
half  above  the  talde.  The  evidence  also 
tends  to  show  ttat  no  artlde  was  fed  to  the 
machine  tUcker  than  a  double  towel,  and  that 
It  was  not  necessary  that  the  guard  should 
be  placed  more  than  from  one-eighth  to  a 
half  lacb  above  the  table.  The  petition  al- 
leges uegligence  on  the  part  of  the  defendant 
in  error  In  two  particulars:  (1)  In  not  in- 
■tmcting  plaintiff  how  to  perform  the  duties 
of  the  enu)Ioyment  in  which  she  was  engaged 
at  the  time  of  the  Injury;  (2)  in  the  adjust- 
ment of  the  guard  ou  the  machine  in  which 
plaintiff  was  Injured.  At  the  close  of  the 
plaintiff's  testimony  the  court,  on  motion  of 
defendant,  instructed  the  jury  to  return  a 
verdict  for  the  defendant 

The  motion  to  direct  a  verdict  was  appar- 
ently argued  at  length,  and,  upon  the  court 
announcing  its  intention  to  direct  a  verdict 
for  the  defendant,  the  plaintiff  moved  to  dis- 
miss without  prejudice.  This  was  denied, 
and  is  now  alleged  as  error.  Plaintiff,  in  her 
brief,  cites  authoritieB  to  the  effect  that  there 
can  he  -no  final  submission  of  the  case  to  the 
jury  until  all  questions  of  law  have  been  dis- 
posed of  by  the  court,  InstrucUons  and  papers 
pertaining  to  the  case  actually  delivered  to 
the  Jury,  and  they  are  authorized,  without 
further  interposition  or  control  of  the  court, 
to  proceed  to  a  Judidal  examination  of  the 
issues  sabmltted  to  them.  In  view  of  the 
holding  of  this  court  In  Bee  Building  Co. 
r.  Dalton,  93  N.  W.  930,  it  is  not  necessary 
to  qpend  time  on  that  branch  of  the  case. 
It  is  there  said:  "When  a  case  has  been  sub- 
mitted upon  demurrer  to  the  evidence,  plain- 
tiff's absolute  right  to  dismiss  without  prej- 
udice Is  lost  *  *  *  To  permit  a  party  to 
dismiss  under  such  circumstances  Is,  in  sub- 
stance, to  grant  him  a  new  trial  after  he  has 
been  fairly  defeated,  and  to  deprive  his  ad- 
versary of  the  fruits  of  a  fairly  won  victory. 
It  is  contrary  to  good  sense  and  sound  policy 
to  allow  a  party  to  take  bis  case  from  one 
court  to  another  until  fortune  fttvors  him 
tvith  a  Judge  who  Is  willing  to  accept  tils 
view  of  the  law  or  his  constructton  of  the 
evidence." 

Neither  do  we  think  that  the  plalntirs 
contratlon  that  the  defendants  tAilnre  to  In- 
struct bet  how  to  perform  the  duties  of  her 
employment  and  to  give  her  warning  of  dan- 
ger to  be  apprehended  from  tiie  operation  of 
the  machine,  can  be  used  to  worii:  a  reversal 
of  this  case.  Plaintiff's  own  testimony  is  to 
the  effect  that  she  watehed  the  other  girls 
at  work  upon  Uie  machine,  and  that  she  fed 
it  Just  as  they  did;  and,  in  answer  to  a  ques- 
tion as  to  how  her  hand  got  caught,  she  said: 
"All  I  know,  I  was  feeding  that  toweL  I 


and  the  thumb  got  wound  some  way  ta  ±> 
towel,  and  pulled  It  right  in  with  the  m-. 
That  Is  all  of  It"   The  follovrlng  to  a  par 
of  her  examination:   "Q.  Tour  band  in- 
wrapped  up  in  some  way  or  otlier  la  & 
towel,  and  you  could  not  get  It  out?  L 
Yes,  sir.  Q.  And  this  time  yon  did  not  Irr- 
hold  of  the  towel  as  yon  usually  did?  A  y^. 
sir.  Q.  Nor  the  wf^  Miss  Black  usuall;  dtl? 
A.  No,  sir.   Q.  Tou  did  not  have  bold  t(  t 
the  way  she  usually  fed  It,  that  time!  i. 
No,  sir.    Q.  If  your  hand  bad  not  got  c^ 
gled  In  the  towel,  you  could  liare  tatei  S 
away,  couldn't  you?    A.  Yes,  sir.   Q.  is£ 
you  would  not  have  been  hnrt,  would  ja) 
A.  No,  sir.   Q.  So  that  it  was  not  any  bd 
of  knowledge  on  your  part  that  k^t  w- 
from  taking  your  hand  away,  was  it!  i  i 
Why,  I  don't  know.  Q.  Was  it  because 
did  not  know,  or  was  It  beeanse  the  tov^ 
held  you,  that  you  did  not  take  your  bint  j 
away?  A.  It  was  because  the  towel  held  v  ! 
band  In  It  Q.  So,  if  the  towel  had  not  beU  , 
you,  what  you  knew  about  the  macUa*  | 
would  have  permitted  yon  to  take  your  bud 
away,  wouldn't  It?   A.  Tea,  sir."   It  Is  fT^ 
dent  from  this  examination  of  the  plcztlf  \ 
herself  that  it  was  not  lack  of  knowWpr  ta 
her  part  as  to  how  the  machine  shnuld  if  ! 
fed  that  caused  the  injury,  and  any  Informi  | 
tlon  or  instruction  which  might  have  bef.  \ 
given  her  of  the  manner  of  feeding  tie  m-  \ 
chine  could  not  in  the  least  tend  to  obriitr 
the  injury  which  she  received.   The  law  ioa  \ 
not  cast  upon  the  employer  the  bnrdeD  nt  »■ 
ticlpating  an  acddent  of  a  particular  kin-l 
nor,  as  in  the  case  at  bar,  of  fOreeeeln;  itf  ' 
It  might  happen  that  the  thumb  aConeoii^ 
employ^  might  become  ^tangled  In  a  ton  ; 
towel  and  drawn  Into  the  mangle.  The  plun- 
tlff  herself  has  stated  repeatedly  that  shr 
did  not  know  how  her  thumb  became  «- 
tangled,  and,  if  she  does  not  know,  tlie  Itv 
is  not  80  unreasonable  as  to  cast  upon  ttf 
employer  the  duty  of  telling  her  In  admn 
how  to  avoid  an  occurrence  which  she  as- 
not  CTplaln  after  It  has  taken  place. 
are  clear  that  plaintiff  has  not  estabU^id 
any  fact  which  tends  to  show  that  the 
occurred  through  the  neglect  of  tiie  defend- 
ant to.  Instruct  her  In  the  operatltra  <^  ^ 
machine. 

Passing  now  to  the  complaint  made  flat 
the  guard  was  Improperly  adjusted,  ve  yf 
of  the  opinion  that  this  vras  a  qnestloQ  vbieli 
should  liave  been  submitted  to  the  Jnr^-  I* 
appears  without  contradiction  that  the  gUKi 
was  placed  on  the  machine  for  the  sole  pic- 
pose  of  protecting  the  operator,  and  of  kffP' 
Ing  her  hand  from  coming  in  contact  wltbOt 
rollers.  As  before  stated,  the  evldaice  tab 
to  show  that  the  space  of  one-quarter  to  one- 
half  inch  was  sufficient  through  vblcb  ^ 
feed  any  of  the  clothes  that  were  p>»rf  , 
through  this  mangle.  If  there  had  been  w  j 
guard,  the  danger  of  feeding  the  mautit 
would  have  been  aiH^rent  to  the  openltf- 


be  employment.  As  said  by  the  Suprane 
Tourt  of  Oregon  In  Stager  t.  Troy  laundry 
Company,  63  Pac.  615,  63  U  B.  A.  ^9— a 
ase  Tery  similar  to  tbe  one  under  consldera- 
Ion:  'The  authorities  appear  to  be  uniform 
.nd  conclusive  that,  where  a  machine  slml- 
ar  to  the  Wendall  Annihllator  In  principle 
B  operated  without  a  guard  plate,  the  op- 
trat<Mr  assumes  the  rlsk^  for  In  such  case 
be  method  of  operation  Is  known,  and  the 
»eri]  patent.  In  the  case  at  bar  there  was 
L  £uard  pla^  which  was  evidently  designed 
:o  lessen.  If  not  to  obviate,  the  danger  In- 
ttdent  to  feeding  fabrics  within  the  aperture 
letween  the  rollers,  and.  If  properly  adjusted, 
vould,  no  doubt;  have  afforded  some  protec- 
ion,  and  It  was  the  duty  ot  the  master  to 
lee  that  It  was  property  adjusted.**  In  Swift 
b  Co.  T.  Holoubeck,  60  Neb.  784.  84  N.  W. 
S4S,  the  contention  of  the  plalntifl  was  that 
L  certain  shield  was  Impropraly  and  negli- 
gently constructed,  and  was  attached  to  the 
nachlne  in  such  a  manner  as  to  make  the 
tpace  between  the  knives  and  the  revolving 
Irom  an  Inch  or  more,  and  sufftclent  to  pet^ 
□alt  the  hand  to  pass  Into  the  rapidly  re- 
rolvlng  knives,  when  the  proper  construc- 
tion would  have  allowed  but  an  eighth  to 
\  quarter  of  an  Inch  space,  and  thus  pre- 
vented the  possibility  of  the  happening  of 
Che  injury.  In  the  opinion  It  Is  said:  "Tbe 
shield  vras  evidently  for  the  purpose  of  pro- 
tecting the  operators  of  the  machine  from 
contact  with  the  revolving  knives,  and,  un- 
der plalntlfTs  theory,  shonld  be  placed  so 
near  the  drum  as  not  to  permit  the  hand  to 
slip  thneunder  and  against  tbe  knives  or 
scrapers.  •  *  *  The  Issue  we  regard  as 
purely  one  of  fact,  and  upon  which  there  la 
a  conflict  of  the  evidence,  rendering  the  ques- 
tion one  properly  in  the  province  of  the  Jury 
for  its  determination."  The  same  views  were 
expressed  by  the  court  on  a  re-examluatloD 
of  the  case,  the  opinion  being  found  In  62 
Xeb.  31.  86  N.  W.  900;  and  these  cases,  we 
tbink,  are  an  aothorttative  declaration  that 
where  the  master  has  placed  a  guard  to  pro- 
tect bis  employ^,  and  to  prevent  his  hand 
from  being  drawn  Into  tbe  machine,  and 
where  the  guard,  when  properly  placed,  will 
have  this  effect,  or  will  tend  to  prevent  ac- 
cidents, it  Is  bis  duty  to  see  that  tbe  guard  Is 
properly  adjusted,  and  whetiier  it  be  so  or 
not  Is  a  question  for  the  consideration  of  the 
Jury. 

We  tbink,  therefore,  that  the  court  erred  In 
not  submitting  the  question  of  the  proper 
adjustment  of  the  guard  to  the  jury;  and 
for  this  error  we  recommend  a  reversal  of 
the  Judgment,  and  that  the  case  be  remanded 
for  another  trial. 

POUND,  C,  concurs. 

KIREPATRIOE,  G.  I  concur  In  the  result; 
but  not  lu  the  rate  announced  in  paragraph 
2  of  the  syllabus. 


district  court  Is  reversed,  and  the  case  re- 
manded for  anottier  triaL 


AUBRIQAN  HABBOW  CO.  v.  DBYO  (CUB- 
BY. Intervener). 

(Supreme  Court  of  Michigan.   Nov.  S,  1903.) 

CONDITIONAL  SAIjB  OR  HORTGAOB. 

1.  Plaintiff  agreed  to  manufacture  and  deliver 
machines  to  defendant  at  certain  prices,  defend- 
ant to  have  the  right  to  sell  them  at  retail,  he 
to  pay  therefor  at  specified  times,  it  being  stipu* 
lated  that  title  shomd  remain  in  plaintiff  till  the 
purchase  price  was  paid,  and  that,  if  at  aur 
time  plaintiff  should  deem  itself  bsecnre,  it 
could  declare  the  indebtedness,  and  take  posses- 
sion of  the  goods.  Held,  that  title  remamed  in 
plaintiff,  auu  Old  not  pass  to  defendant,  with 
mortgage  back,  though,  after  trouble  arose, 
plaintiff  filed  the  contract  in  the  township  clerk's 
office ;  this  not  alcow  c*'"*'g*"g  tlie  charaetw  of 
tbe  instrument. 

Error  to  Circuit  Court,  Genesee  GoDnty: 
Charles  H.  Wlsner,  Judge. 

Action  by  the  American  Hairow  CcHupany 
against  harden  W.  Deyo.  James  L.  Curry, 
trustee,  intervened.  Judgment  for  defend* 
ants.  Plaintiff  brings  error.  Reversed. 

Plaintiff  iB  engaged  in  the  manufacture 
I  and  sale  of  hardware  and  agricultural  Imple- 
ments In  the  city  of  Detroit  Defendant  was 
engaged  In  tbe  hardware  and  Implement  busi- 
ness lu  tbe  village  of  CUo.  Genesee  county. 
On  October  31,  1901,  the  parties  made  a  con- 
tract deOning  tbe  terms  and  conditions  by 
which  tbe  plaintiff  was  to  deliver  goods  to 
defendant  for  sale.  The  material  parts  of 
that  contract  read  as  follows:  Said  first 
party  agrees:  "(1)  That  It  will  between 
January  Ist,  1002.  and  October  1st,  1002, 
manufacture  for  and  deliver  to  said  second 
party  on  board  cars  at  Detroit  the  goods  des- 
ignated at  the  prices  and  terms,  and  In  tbe 
quantities  specified,  on  pages  4,  5,  6,  7,  8,  9, 
and  10,  herein,  which  are  made  a  part  here- 
of. (2)  To  give  second  party  the  right  to 
sell  said  goods  lu  the  natural  course  of  re- 
tail trade,  during  the  season  of  1902,  in  the 
following  territory  and  trade  tributary  tbere- 
to.  TiK.:  Olio,  Michigan.  (3)  That  Its  goods 
shall  be  well  made  and  of  good  material." 
Said  second  party  agrees:  "(1)  To  purchase 
said  goods  of  first  party  and  pay  it 'there- 
for the  price  agreed  upon,  at  the  time,  and 
according  to  the  terms  indicated.  (2)  To 
receive  said  goods,  to  pay  all  freight  and 
charges  thereon,  to  take  proper  care  thereof, 
and  to  permit  none  to  be  lost,  injured  or  de- 
stroyed until  fully  paid  for.  (3)  To  make  the 
best  endeavors  to  sell  all  goods  possible  In 
the  territory  designated  and  to  order  from 
first  party  such  additional  goods  as  tbe 
trade  demands.  All  subsequent  orders  to 
be  subject  to  tbe  same  terms  and  conditions 
as  mentioned  herein.  <4)  That  the  titie  to 
and  the  ownership  of  tbe  said  goods  and  of 
all  other  goods  hereafter  ordered,  and  to  tbe 


^dant  tras  followed  by  judgment,  and  the 
ilalntiff  has  again  brought  error.  The  points 
tow  rataed  relate  to  the  qnestlim  of  plaln- 
IflTs  bcma  fldes  In  the  purchase  of  the  bonds. 
The  proof  upon  the  later  trial  was  much  the 
lame  as  upon  the  former;  tiie  only  snbstan- 
lal  dUference  bebtg  that  It  was  Shown  upon 
he  later  trial  that  the  plaintiff  and  his  co- 
lartner  had  before  them  upon  the  day  that 
he  bonds  were  purchased  the  proceedings 
■f  the  common  council  providing  for  the  sub- 
nlsslott  to  the  pe<q)Ie  of  the  dty  of  the  ques- 
lon  of  the  raising  of  money  for  park  pnr^ 
toses.  and  the  payment  some  17  days  later 
If  the  last  $600  of  the  parcfaase  inice,  at 
vhlch  time  th^  received  a  written  guaranty 
if  payment  of  said  bonds  from  Obattdl«>, 
he  person  who  negotiated  them.  It  is  clalm- 
!d  by  the  detoidant  that  these  facts,  togeth- 
>r  with  otben  prored,  which  were  the  same 
IS  uptm  the  former  record,  entitled  dtfendant 
x>  hare  tlie  question  of  plalntUTs  bona  Odes 
nibmltted  to  the  jury.  The  court  was  of  that 
)ptnIon,  and  Instructed  the  Jury  that  the 
>laintlflr  and  his  copartner  did  not  rely  sole- 
!y  upon  the  redtals  of  the  bonds,  for  the 
■eason  that  th^  relied  In  part  upon  the  state- 
ments of  Chandler  and  the  letter  of  the  pros- 
scutlng  attorney,  and  that.  If  tiiey  should 
2nd  that  the  plaintiffs  did  not  rely  solely  up- 
}n  the  recitals  of  the  bond,  the  rerdlct  should 
be  for  the  defendant.  The  plaintiff's  coun- 
sel contend  that  this  was  error,  and  that,  un- 
der the  teBtim<my,  the  court  should  have  di- 
rected a  verdict  for  the  plaintiff.  We  think 
thnt  the  court  erred  in  Instructing  the  jury 
thnt  the  plaintiffs  were  not  bona  fide  pur- 
chasers If  tb^  did  not  rely  steely  upon  the 
recitals  In  the  bonds.  It  was  equivalent  to 
saying  that  any  reliance  on  additional  evi- 
dence of  the  validity  of  a  bond  would  de- 
prive the  purchaser  of  the  benefit  of  the  re- 
dtsl.  Such  a  rale  would  put  a  premium  upon 
omission  to  Inquire  further.  In  this  case  the 
plaintiff  and  his  copartuw  examined  the  con- 
firmatory evidence,  viz.,  the  letter  and  the 
proceedings  of  the  council,  and  were  thereby 
encouraged  to  part  with  ^,200  of  theh:  mon- 
es  for  the  bonds.  Subsequently  they  took  a 
gnaranty  of  payment  from  Chandler,  at 
which  time  they  paid  the  remaining  $500  of 
the  purchase  prices  There  Is  no  evidence  In 
the  case  which  juatlfles  tiie  conclusion  that 
the  plaintiffs  did  not  act  upon  the  honest  be- 
lief that  ^  bonds  were  what  they  appeared 
to  be,  viz.,  park  bonds.  We  have  no  means 
of  knowing  bow  th^  were  led  to  take  a 
goaranty.  It  may  have  been  offered,  or  it 
may  have  been  required,  but  the  fact  cannot 
be  aald  to  Imply  a  notice  or  cause  for  dis- 
trust. See  the  case  of  Davis  v.  Seeley,  71 
Mich.  220. 38  N.  W.  901,  and  cases  there  cited. 

testimony  In  relation  to  the  under 
standing  of  the  aldermen  In  regard  to  the 
effect  of  the  directions  on  the  enyelope  In 
n'hicb  the  deposited  bonds  ware  contained 

wN.w^-er 


It  was  immaterial  whether  or  not  Seel^ 
had  put  his  factory  In  operation  before  the 
bonds  were  delivered  to  him  by  Chandler. 

Counsel  for  the  plaintiff  ask  that  we  enter 
Judgment  here  for  his  client  We  are  un- 
aware of  a  precedent  for  anch  practice  upon 
reversal  ot  a  case  not  baaed  upon  findings  or 
a  verdict  Bee  the  recent  case  of  Central 
Savings  Bank  v.  O'Connor  (MSeh.)  M  N.  W. 
11. 

The  Judgment  is  revised,  and  a  new  trial 
ordered.  The  otiier  Justices  concarred. 


POKBBFET  V.  DETROIT  FIBBBCIIM*8 

FUND  ASS'N. 

(Supreme  Court  of  Bfichlgan.   Mov.  8,  1808.) 

raNBFIGlAL   ASSOCIATZONS-AUBNDHBNT  TO 
BT-LAWS-UODIFICATION  OF  BBNBFIT8 
—ASSENT  or  INSURED. 

1.  Decedent  was  a  member  of  a  beneflcfary  as- 
BOciation.  After  decedent  became  a  member, 
the  traatees  adopted  an  amendment  to  the  by- 
law8,  changing  the  schedule  of  benefits,  increas- 
ing tne  Bick  benefits,  decreasing  the  deaUi  bene- 
fits, and  increasing  the  membership  dues.  De- 
cedent paid  his  assessments  and  increased  dues 
without  protest.  He  also  stated  to  a  member 
that  he  was  satisfied  with  the  changes  made. 
Held,  that  the  question  whether  decedent  as- 
sented to  the  change  and  was  bound  thereby 
was  for  the  jury. 

On  motion  for  rehearing.  Motion  denied. 
For  former  opinion,  see  90  N.  W.  689. 

HOOKER,  a  J.  The  plaintiff  brought  ax 
action,  as  guardian  for  her  minor  child  and 
In  her  own  right  agalnat  the  defendant  tc 
recover  a  benefit  on  the  Hfe  of  her  deceased 
huBband.  At  the  time  he  Joined  the  defend- 
ant association,  vis.,  July  9,  1890,  sections  8 
and  4  of  the  by-laws  provided: 

*^ec.  3.  Upon  the  death  of  any  active  or 
retired  member  of  the  association  there  Shall 
be  collected  from  each  surviving  active  m 
retired  member  thereof,  the  sum  of  fire  dol- 
lars, said  amount  to  be  paid  on  or  before  the 
second  pay  day  of  the  fire  department  after 
the  death  of  said  member;  and  In  default  of 
said  payment  the  secretary  ahalt  strike  tbe 
name  of  the  defaulting  member  from  the 
rolls  of  the  association;  provided,  however, 
that  the  board  of  trustees  of  flie  assodatlou 
may  extend  the  time  for  such  payment 

"Sec.  4.  Upon  the  death  of  any  active  or 
retired  member  of  this  association  there  shall 
be  paid  within  ninety  days,  to  the  person  ot 
persons  (to  be  designated  by  said  membet) 
named  In  the  Instrument  on  file  In  the  office 
of  the  secretary,  the  entire  amonnts  collected 
under  section  3,  article  8." 

Plaintiff's  husband  died  on  November  18, 
1896,  at  which  time  there  were  846  members 
In  the  asROcIatlon,  and  she  claims  tbat  she 
was  entitled  to  receive  the  sum  of  $1,780. 
The  asRodatlou  paid  $1,600,  and  refused  to 
pay  more,  basing  such  claim  upon  the  ground 
that  "prior  to  Fokretky's  death  section  4  of 


lows:  "Upon  tlie  death  of  any  member  or 
retired  member  of  this  aBBOclation,  there 
shall  be  paid,  within  ninety  daye,  to  the  per- 
son or  persons  <to  be  designated  by  said 
member)  named  In  the  Instrument  on  file  In 
the  office  of  the  secretary,  the  sum  of  fifteen 
hundred  dollars,  under  section  3,  article  S." 
This  action  was  brought  for  the  remainder. 

The  defendant  is  a  charitable  association 
Incorporated  In  1867,  under  Act  No.  20,  p. 
28,  Laws  1855,  being  section  8264  et  seq.. 
Miller's  Comp.  Laws  1897.  The  articles  of 
association  provided  that  the  society  "may 
provide  for  the  widows  and  orphans  of  de- 
ceased members,  and  the  payment  of  such 
sum  as  may  be  prescribed  by  the  by-laws  of 
such  association."  "We,  the  underslffned, 
members  of  the  paid  flre  department  of  the 
city  of  Detroit,  faithfully  promise  and  agree 
to  support  the  foregoing  constitution  and  by- 
laws, and  to  act  in  accordance  with  tbe  re- 
quirements contained  therein,  so  long  as 
they  shall  continue  in  force,  and  while  we 
retain  our  membership  In  the  association." 
The  cause  was  before  this  court  on  a  former 
occasion  (see  121  Mich.  458,  80  N.  W.  240), 
a  verdict  having  been  directed  for  the  de- 
fendant. It  was  then  held  that  the  amend- 
ment couia  not  have  the  effect  of  changing 
the  pre-existing  contract.  Upon  a  second 
trial  the  defendant  claimed  that  the  deceased 
assented  to  the  change  in  the  by-laws,  and 
therefore  to  a  corresponding  change  in  his 
contract  of  Insurance.  The  question  was 
left  to  the  jury,  and  a  verdict  was  found  in 
Its  favor,  and  a  judgment  upon  the  verdict 
was  affirmed.  See  00  N.  W.  689.  Tbe  case 
Is  DOW  before  us  upon  rehearing,  and  the 
only  question  Is  whether  the  trial  court  er- 
red In  submitting  the  cause  to  tbe  Jury  and 
upon  the  question  of  assent. 

Tbe  following  are  the  amendments  In  full: 

"Art.  4.  There  shall  be  paid  monthly,  in  ad- 
vance, by  each  member  of  the  association 
(not  an  honorary  member),  to  the  secretary 
thereof,  the  sum  of  one  dollar  ($1.00),  and  in 
default  thereof  the  secretary  shall  strike  the 
name  of  each  member  from  the  roll  of  the 
association." 

"Section  1,  art  8.  Any  member  of  this  as- 
sociation who  shall  receive  any  Injury,  or 
who  may  become  sick,  so  as  to  Incapacitate 
him  from  attending  to  his  daties  shall,  by 
applying  to  the  sick  and  visiting  committee, 
and  upon  recommendation  of  said  committee, 
receive  relief  as  follows:  For  accident,  five 
dollars  ($5.00)  per  week;  for  sickness,  ten 
dollars  (910.00)  per  week;  and  no  relief 
shall  be  granted  for  a  period  of  leas  than  one 
week. 

VSection  3,  art  8.  Upon  the  death  of  any 
active  or  retired  member  of  this  association 
there  shall  be  collected  from  each  surviving 
active  or  retired  member  thereof  the  sum  of 
five  dollars  ($5.00),  said  amount  to  be  paid  on 
or  before  the  second  pay  day  of  tbe  flre  de- 
partment after  the  death  of  lald  member. 


shall  strike  the  name  of  the  defaulting  ms^ 
ber  from  tbe  rolls  of  the  assodation;  pa- 
vlded,  however,  that  the  board  of  tmsteef 
of  this  association  may  extend  the  time  tor 
such  payment.  All  moneys  received  by  du 
association  must  be  placed  in  tlie  one  gectsal 
fund. 

"All  moneys  received  at  a  death  asse» 
ment  in  excess  of  fifteen  hundred  doUaif 
must  be  placed  In  the  general  fund.  Wten 
the  general  fund  equals  or  exceeds  the 
of  twenty-five  hundred  dollars  (I^LSOaCix 
there  shall  be  no  assessment  made  npoo 
members  of  this  association  upon  the  deai^ 
of  one  of  its  members,  but  the  beneficiary  sf 
such  member  shall  be  paid  from  tbe  genen: 
fund;  provided,  however,  that  no  two  dea\h 
assessments  shall  be  paid  in  succession  free 
the  general  fund  except  by  the  unanlmot- 
vote  of  the  trustees  and  tbe  approval  of  tb> 
president  of  the  association. 

"Section  4,  art.  8.  Upon  tbe  death  of 
active  or  retired  member  of  this  assodatiiE! 
there  shall  be  paid,  witbin  ninety  days,  t  > 
the  person  or  persons  (to  be  designated  b; 
said  member  named  in  the  Instrument  on  oJe 
In  the  office  of  the  secretary)  tbe  sum  of  H- 
teen  hundred  dollars '($1,500.00)  under  section 
3,  article  &" 

It  la  said  that  these  amendments  werr 
made  under  amended  articles  of  assodatjoL. 
which  were  adopted  after  Pokrefky  became  i 
member  of  tbe  association;  bat  we  do  n>i 
see  that  this  fact  has  any  especial  slgnif 
cance.  Tbe  defendant  claims  the  Axllowjci: 
as  sufficient  evidence  of  assent  to  carry  tib' 
question  to  the  jury,  when  considered  in  tbe 
light  of  the  by-laws,  which  qoadrupled  tbe 
dues.  Increased  the  sick  and  accident  ben- 
efits, and  fixed  the  amount  due  upon  death  of 
a  member  at  $1,S00,  whereas  before  it  mighi 
have  been  more  or  less  than  that  sum.  u 
it  depended  on  the  number  of  members  &t 
death:  (1)  Testimony  that  the  defendant 
paid  monthly  dues  regularly  for  five  month! 
at  the  increased  rate.  (2)  That  he  paid  two 
assessments  after  the  amendment.  (3)  Tbe 
fact  that  he  must  have  known  of  the  change 
In  the  by-law.  (4)  His  failure  to  algn  a  ptv- 
test  against  the  amended  by-laws.  (5)  Testr 
mony  of  a  witness  that  Pokrefky  had  told 
him  that  he  was  well  satisfied  with  tbe 
amendments  and  the  providon  for  a  deatk 
benefit  of  $1,500. 

The  first  two  propositions  are  not  disputed, 
and  we  do  not  discover  that  the  third  it- 
It  would  be  Inconsistent  for  plalntifTs  eoau- 
sel  to  dlBpate  it,  for  tbe  reason  that  tlH? 
claim,  and  sought  to  prove,  that  decea^ 
signed  a  protest  a  few  days  after  the  adop- 
tion of  the  amendment  Such  a  protest  wu 
offered  in  evidence  by  the  plalntifTs  counsel. 
It  is  as  follows:  "Detroit,  Mich.,  July  3rd. 
1896.  To  the  Board  of  Trustees  of  the  Fire- 
man's Fund  AssoctatioD— Gentlemen:  We. 
the  undersigned  members  of  the  Firemoi'i 
Fund  Association,  protest  against  the  chaa- 


ion,      utjuenm,  lu  wuiuiitu  wiui  uuienk     riauiuu.  a 

-uld    counsel  says  Id  hla  brief  that,  "It  seems  to 
^nt    have  been  understood  that  some  change 
^or    would  have  to  be  made  to  meet  the  Increas- 
id    tag  number  of  sick  and  accident  cases." 
10    This  was  done  by  not  only  increasing  the 
dues  from  which  such  claims  had  thereto- 
fore been  paid,  but  also  by  making  a  rule 
which  might,  and  probably  would,  and  did, 
divert  a  portion  of  the  assessments  to  the 
same  purpose.    Did  Ite  not  then  owe  a  duty 
to  his  associates  of  refusing  the  benefits  of 
such  amendment  or  giving  his  assent?  Could 
he  consistently  pay  the  added  dues  with  the 
knowledge  of  doubled  Indemnity  in  the  mat- 
'er  of  sick  benefits,  and  pay  assessments  with 
lie  knowledge  that  other  beneficiaries  were 
!celvlng  reduced  death  benefits,  all  the  while 
itertalning  the  secret  design  to  assert  the 
iralldlty  of  the  by-law  as  to  his  own  policy^ 
3  argument  that  the  amendments  are  dl- 
ble,  and  that  be  might  assent  to  the  In- 
sed  dues  and  sick  benefits,  while  he  did 
assent  to  the  change  in  death  benefits, 
tenable.   We  have  seen  that  the  changes 
parts  of  one  scheme,  where  possibly 
^shed  death  benefits  and  increased  dues 
compensated  by  increased  sick  and  ac- 
benefits.   There  was  a  consideration 
assent  to  such  a  change  of  contract 
se  of  Bogards  v.  Insurance  Co.,  79 
0,  44  N.  W.  856,  is  in  point  upon  this 
There  a  policy  providing  compen- 
T  loss  by  fire  was  changed  so  as  to 
7  liability  when  the  loss  was  caused 
m  steam  power  used  on  the  prem- 
plalntlff,  with  knowledge  of  this 
de  no  objection,  bat  continued  his 
S  and  attended  a  meeting  where 
^er  by-laws  were  read.   It  was 
this  he  assented  to  the  change 
caused  by  the  change  in  the  by- 
"this  Is  not  In  conflict  with  the 
blished  In  Becker  v.  Ins.  Co.. 
12  N.  W.  874,"  upon  which 
-fendant  in  this  cause  relies. 
;nlze  the  rule  that  a  policy 
1  by  a  by-law,  if  assented  to 
Where  there  Is  a  considera- 
ase,  such  assent  need  not  be 
•r  an  express  promise.  Had 
m  the  adoption  of  this  by- 
e  assented  to  the  change  in 
e  think  that  he  is  equally 
which  clearly  indicate  his 
>y  his  associates  have  a 
'hat  he  does  assent.  We 
-  the  Jury  were  this  case 
.  though,  If  it  Is  true 
1  assessments,  with  full 
as  doing  so  under  the 
orotest,  and  expressed 
•e  change,  the  finding 
nreaaonable  as  to  Jus- 
the  members  of  the 
In  its  success.  Al' 
'  the  dancers  whic' 
ted  In  ^verf 
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deceased  to  bear  his  Bhare  of  tbe  burden,  and 
not  seek  to  Impose  It  upon  Mb  associates,  If 
he  gave  them  a  right  to  believe  tbat  he  con- 
sented to  do  otherwise. 
The  Jnagment  Is  affirmed. 

OARPENTEE  and  GRANT,  JJ.,  did  not  Bit 
The  other  JuBtlces  concurred. 


HARMON  T.  aiETOALFB  et  el. 
(Bapreme  Court  of  Michigan.   Not.  3,  1003.) 

BQUITT—DBCREB— APPEAL    WITHOUT  OmNG 
BOND— ENROLLMENT— RETURN  OF  PAPERS. 

1.  Under  Comp.  Laws,  9  550,  as  amended  by 
Pub.  Acts  1899,  p.  380,  No.  243,  which  provides 
that  the  court  from  which  an  appeal  u  taken 
shall  not  stay  the  proceedings  for  a  long^  period 
than  until  the  appeal  shall  have  been  perfected, 
unless  the  party  appealing  file  a  bond  for  the 
perfonnance  of  the  decree  or  final  order  of  the 
Supreme  Court,  a  complainant,  after  obtaining  a 
decree  on  foreclosure,  from  which  an  appeal  Is 
taken  without  the  giving  of  a  bond,  is  entitled 
on  hU  proceeding  to  enforce  his  decree  to  a  re- 
turn of  the  papers  to  the  circuit  court.  In  order 
that  they  may  be  there  enrolled,  notwithstand- 
ing section  463,  which  provides  for  an  enroll- 
ment of  the  decree  after  30  days  if  no  appeal 
therefrom  shall  have  -been  entered  In  the  min- 
utes of  the  court 

Suit  by  Claude  M.  Harmon  against  Mar? 
A,  Metcalfe,  impleaded  wltb  others.  From  a 
decree  for  plaintiff,  defendants  appeal.  Mo- 
tion by  complainant  for  the  return  of  the 
papers  in  the  case  to  the  circuit  court  In  or- 
der that  they  may  be  enrolled.  Motion 
granted, 

Od  June  8,  1903,  complainant  obtained  a 
decree  of  foreclosure  of  a  mortgage  against 
defendant  Metcalfe,  and  under  It  caused  to 
be  published  a  notice  of  sale  to  take  place 
September  10th.  On  August  27th  complain- 
ant filed  In  the  circuit  court  a  praecipe  for 
the  enrollment  of  the  decree.  Before  such 
pnecipe  was  filed,  the  defendant  had  taken 
an  appeal  to  this  court,  but  had  given  no 
bond.  The  register  of  the  court  had  return- 
ed the  original  files  and  papers  to,  and  they 
are  now  on  file  in,  this  court  The  sale  took 
place  In  accordance  with  the  publication,  and 
the  commissioner  asks  for  a  certificate  of 
enrollment  before  executing  a  deed  to  com- 
plainant who  was  the  purchaser.  Complain- 
ant now  mores  for  a  return  of  these  papers 
to  the  circuit  court,  In  order  that  they  may 
be  there  enrolled,  so  that  be  may  obtain  his 
deed. 

John  H,  Ooft,  for  the  motion.  James 
Swan,  opposed. 

GRANT,  J.  (after  stating  the  facts).  Prior 
to  1^9  the  defeated  party  In  chancery  cas- 
es was  required,  as  a  condition  of  his  ap- 
peal, to  give  a  bond  conditioned  for  the  per- 
formance or  satisfaction  of  the  decree. 
Comp.  Laws,  8  550.  That  section  was  amend- 
ed by  the  Legislature  of  3899  (Pub,  Acts 
1899,  p.  880,  No,  243)  providing  that:  "The 
court  tvom  whose  decree  aaid  appeal  shall 


ceedings  In  said  cause  for  a  ^nger  pom! 
than  until  said  appeal  shall  bave  been  tak*^ 
and  perfected,  unless  the  party  taking 
appeal  shall  within  such  time  file  with  ti« 
register  of  said  conrt  a  bond  to  the  ap^-L 
lee  or  appellees,  with  sufficient  raretr  i<r 
sureties,  to  be  approved  by  a  circuit  judge  vr 
circuit  court  commissioner  of  said  comuxj 
and  with  such  penalty  as  sucb  ^viAge  orccs- 
mlssloner  shall  approve,  conditioned  for  tlie 
p^ormance  or  satisfaction  of  tbe  decree  & 
final  order  of  the  Supreme  Court  In  tbe  caw 
and  payment  of  all  costs  of  tbe  appellee  ?r 
appellees  in  the  matter  of  appeaL"  Tbt 
evident  purpose  of  this  am^idment  was  tr:- 
fold:  (1)  To  permit  appeals  In  cbanctTj 
without  giving  a  t)ond;  (2)  to  permit  tbe  ip- 
pellee  to  proceed  to  enforce  bis  decree  as  ii 
suits  at  law,  unless  a  bond  for  stay  of  pto- 
ceedings  be  given.  The  appellee,  as  in  mi:' 
at  law,  assumes  the  risk  of  reversal  In  tb* 
appellate  court  and  the  proceedings  subse- 
quent to  decree  are,  of  course,  void  If  d» 
decree  is  reversed.  It  affirmed,  tbe  appti.'«* 
saves  time,  which  may  be  of  oonridenbfe 
value  to  him. 

Section  463,  Comp.  Laws,  provides  for  u 
enrollment  of  the  decree  after  30  days  "if  do 
appeal  therefrom  shall  have  been  entered  io 
the  minutes  of  tbe  court"  This  provlsifw 
the  same  as  in  the  statute  of  1S46.  Rev.  Sl 
1846,  p.  362,  c.  90,  S  58.  No  claim  of  app»4l 
was  necessary.  Covell  v.  Mosely,  15  Midi. 
614.  The  bond  was  the  only  paper  to 
filed.  The  bond  stayed  all  further  procw^ 
Ings  In  the  circuit  court  Whether  sertffni 
463  refers  to  entering  the  bond  or  enterin: 
tbe  fact  that  an  appeal  had  been  taken  b 
of  no  consequence.  The  act  of  1899,  doin? 
away  with  the  bond,  and  permitting  fnrtlwt 
proceedings  in  the  circuit  court.  Is  a  modP 
flcatlon  of  section  463,  and  authorizes  an  en- 
rollment though  tbe  appeal  he  entered  in 
tbe  minutes  of  the' court  It  is  true  that  an 
appeal  transfers  tbe  cause  to  this  court,  to 
be  beard  de  novo;  but  it  is  the  same  cast? 
that  was  heard  in  the  lower  court,  and  tl*e 
decree  is  there  entered  In  the  journal  of  tie 
court  The  Legislature  may  properly  pro- 
vide for  proceedings  in  the  lower  court  afw 
appeal  without  bond.  Having  so  done,  it  fol- 
lows that  the  appellee  is  entitled  to  the  e&- 
rollment  In  tbe  court  below  as  a  part  of  tbe 
proceedings  subsequent  to  decree.  The  pa- 
pers, after  enrollment,  will  be  returned  tD 
this  court. 

Motion  granted.  The  oihet  Justices  cofr 
cnrred. 


HALB  V.  KNAPP. 

(Supreme  Court  of  Michigan.   Nov.  8,  190S.) 

REAL  ESTATE  BROKER— CLAIU  FOR  SBRVICS 
— IN8TRDCTI0NS. 

1.  A  real  estate  agent  having  property  of  otb- 
en  for  sale,  who  requests  a  prospective  buyer 
to  go  with  him  to  see  the  j/sogntj,  cssnot 


Itarge  the  latter  for  his  serricea  and  expenses 
Q  makiiiE  aach  trip. 

2.  An  lostruction,  in  an  action  for  serrices 
enclered  for  defendant,  that  one  item  in  the 
lecount  being  iilegal  and  no  claim  against  de- 
endant,  the  jut?  had  the  right  to  consider  that 
tern  in  determining  whether  other  items  in  the 
icconnt  were  legitimate  or  not,  was  not  errone- 

3.  Error  in  an  iimtmctlon  that  plaintiff,  In 
►rder  to  recover,  most  have  a  clear  preponder- 
ince  of  the  evidence,  was  not  prejudicial  where 
he  court  stated  that  that  did  not  mean  that  be 
nnat  produce  the  greater  luimber  of  witnesses, 
mt  tut  the  testlmonr  of  his  witnesses  must 
;ari7  greater  weight,  and  that  If  the  evidence 
ivas  evenly  balanced  defendant  was  entitled  to 
the  verdict. 

EIrror  to  Circuit  Court.  Benile  Connty; 
Clyde  G.  Cblttenden,  Judge. 

Action  by  Leo  F.  Hale  against  Myron  A, 
Knapp.  Jodgment  grantliig  Inanffldent  re- 
lief, and  plaintiff  brings  error.  Affirmed. 

Plaintiff  wu  a  real  estate  agent  In  tbe 
Tillage  of  Frankfort  The  defendant  was  a 
mannfactarer  resldliig  in  Ohlcaco.  Plaintiff 
advertised  two  sawmills  tor  Bale.  Defend- 
ant saw  the  advertisenient;  and  opened  a  cor^ 
respoDd«ice  in  regard  to  them.  One  was  sit- 
uated at  Frankfort,  the  other  at  Meslck.  At 
tbe  request  of  plaintiff,  defoidant  went  with 
blm  to  Mesidc  to  see  the  property  tbOTe,  but 
refused  to  buy  ft  The  citizens  of  Frankfort 
were  anxious  to  get  defendants  manufactory 
located  at  that  i^ace.   Plaintiff,  with  others, 
interested  himself  In  the  negotiations.  De- 
fendant finally  located  at  Frankfort  Plain- 
tiff then  rendered  a  bill  to  defendant  for  9250 
for  services  in  procuring  the  location.  The 
bill  -was  not  Itemized.   Dtfendant  denied  lia- 
bility, except  tot  some  serrlces  which  he  had 
specially   requested   plaintiff   to  perform, 
Plaintlfr  kept  no  memonndum  of  hta  serv- 
ices.   Upon  defendant's  r^nsal  to  recognize 
Uablllty.  plaintiff  brought  suit   The  bill  of 
particulars  sets  up  30  Items,  running  from 
July  Btta  to  NoT«nber  22d,  amounting  to 
¥S03.87.   The  case  was  submitted  to  a  Jury, 
who  rendered  a  verdict  for  the  plaintiff  for 
$39.15.    Plaintiff  alleges  error. 

Loulsell  &  Nevltu,  for  plaintiff  In  error. 
D.  O.  r.  Warner,  for  defendant  in  error. 

GRANT,  J.  (after  stating  the  facts).  Tbe 
principal  assignments  of  error  relate  to  the 
charge  ot  the  court.  Counsel  assert  that  tbe 
charge  was  "argumentative,  contradictory,  In- 
consistent and  unduly  emphasized  the  theory 
of  the  defCTse."  We  have  carefully  exam- 
ined the  charge,  and  do  not  consider  it  sub- 
ject to  this  ccltlciBm.  The  issues  were  fairly 
submitted  to  tbe  jury.  Among  the  items  was 
one  tor  926  for  a  day's  trip  with  defendant 
to  Mesldt  to  see  the  Tpcaperty  of  which  plain- 
tiff had  tbe  sale  for  other  parties,  and  an- 
other Item  of  expense  in  going  and  coming. 
The  court  instmcted  tbe  Jury  to  reject  these 
Items,  and  we  think  correctly.  He  instruct- 
ed them  that,  these  Itons  b^g  Ulef^i  and 
no  claim  against  the  defendant,  they  had  a 
right  to  take  them  Into  consideration  in  d^ 


termlnlng  whether  tbe  other  items  in  t 
of  particulars  were  legitimate  or  not  ' 
not  think  this  was  error.  In  view  of  the 
acter  ct  tbe  clalia  for  services  in  going  i 
defendant  to  see  the  property  at  Meslc 
one  portion  of  his  Instruction  the  cour 
that  the  plaintiff  must  have  a  clear  pi 
derance  of  evidence.   Standing  by  itself  i 
as  we  have  held,  would  be  error;  bt 
court,  near  the  close  of  his  instruction 
plained  to  tbe  Jury  what  he  meant,  1: 
following  language:  "That  does  not 
that  he  must  produce  before  you  the  gi  I 
number  of  witnesses,  but  that  the  testi 
of  tbe  witnesses  he  does  produce  must 
greater  weight  with  you— liave  more  cc 
cing  force— than  the  other.   In  other  v  i 
If  the  testimony  is  in  your  Judgment  e 
balanced,  your  verdict  must  be  for  th 
fendant  because  tbe  plaintiff  must  este  \ 
his  case  by  a  prepondoance  of  the  evlde  i 
Under  tills  Instruction  we  think  there  wi 
prejudicial  error. 

Counsel  allege  error  upon  some  remar! 
counsel  fur  defendant  In  his  argument  ti  . 
jury.   We  are  not  i»epared  to  say  that 
were  not  Justified  by  the  evidence. 

Several  questions  are  raised  upon  th(  i 
mission  and  rejection  of  testimony.  We 
no  error  In  them,  and  do  not  regard  the 
sufficient  importance  to  the  professloi 
merit  discussion. 

The  Judgment  Is  affirmed.  The  other  i 
tlces  concurred. 


PEOPLB  V.  QmUBT. 
(Supreme  Court  of  Michigan.   Nov.  8,  19i 

MURDER-BVIDENCB-RBa  OBST.«!-ADHISS: 
—INSTRUCTIONS  —  JURT  —  CHALLENGE  I 
CAUSE  —  NEW  TRIAL  —  NKWLT  DISCOVE  I 
EVIDENCE. 

1.  Under  Comp.  Laws,  S  11,947,  providing 
tbe  previous  formation  or  expression  of  opu  > 
not  positive  in  character,  in  reference  to  I 
guilt  or  innocence  of  the  prisoner,  or  a  pre 
opinion,  not  positive  in  its  character,  or  not 
ed  on  knowledge  of  the  facts,  shall  not  1  i 
ground  of  challenge  for  principal  cauae  if  I 
person  summoned  shall  declare  on  oath  tha 
believes  he  can  render  an  Impartial  verdict 
cording  to  the  evidence,  the  court  properly  o 
ruled  a  challenge  for  cause  when  the  Juror  : 
tified  that  he  had  a  partial  opinion  as  to  i 
guilt  or  innocence  of  defendant,  formed  by  r  i 
ing  about  the  case,  but  that  be  could  base 
verdict  solely  on  the  evidence. 

2.  Where,  on  a  prosecution  for  murder,  it  ; 
shown  that  the  accused  had  two  children;  1 1 
previous  to  their  death  she  had  purchased  i 
phiae  and  empty  capsules;  that  she  bad  > 
pressed  her  intention  of  killing  hwself  and  ( I 
dren;  that  neighbors,  on  going  to  her  reside;  i 
found  her  in  bed,  apparently  unconscious;  II 
her  children  were  also  in  bed,  unconscious;  II 
boxes  were  fonnd,  containing  a  white  powil 
and  also  capsules  were  found— the  statementi 
the  accused,  on  her  regaining  consciousness,  t 
while  the  unavailing  efforts  to  revive  the  el 
dren  continued,  to  the  effect  that  she  had  gi , 
the  chiidreu  morphine,  were  admissible  as  a  [ 
of  the  res  gestse. 

3.  An  unsigned  paper  in  the  handwriting 
the  accused  on  trial  for  the  murder  of  her  ch' 
and  delivered  by  her  to  her  mother  on  the  i: 


the  accused's  property,  was  admissible  in  the  na- 
ture of  an  admission. 

4.  On  the  trial  of  one  charged  with  murder- 
ing her  child  means  of  potson,  the  testimony 
of  a  physiciao  that  be  found  morphine  in  the 
stomach  of  the  child  was  admissible  where 
other  evidence  showed  that  the  poison  was  re- 
ceived in  the  lifetime  of  the  child. 

5.  Ob  a  triar  of  a  mother  charged  with  the 
murder  of  one  of  her  two  children  by  means  of 
poison,  evidence  indicating  the  poisoning  of  both 
children  was  admissible. 

6.  The  trial  judge  is  not  bound  to  follow  the 
exact  language  of  requests  to  charge.  If  he  prop- 
erly Btates  the  law  applicable  to  toe  eridence  I 
and  the  several  theories  of  the  case. 

7.  On  a  prosecution  for  murder,  an  instruction 
that  if  the  accused,  by  reason  of  an  abnormal 
desire  to  commit  suicide,  inherited  from  her  an- 
cestors, was  unable  to  resist  the  impulse  to  do 
so  with  knowledge  of  the  wrong  she  was  com- 
mitting by  killing  her  children,  took  their  lives 
voluntarily,  because  she  did  not  wish  to  leave 
them  living  at  her  death,  then  she  could  not 
avoid  the  responsibility  because  the  crime  was 
induced  by  an  inherited  tendency  to  suicide,  was 
not  misleading  where  the  conrt  told  the  jury 
that,  if  abe  knew  right  from  wrong,  and  at  the 
time  of  the  act  she  had  by  mental  disease  bo 
far  lost  her  power  to  choose  between  rieht  and 
wrong  that  her  free  will  was  destroyed,  then  she 
would  not  be  responBible. 

8.  Where  defendant,  to  support  her  defense  of 
insanity,  gave  evidence  of  the  insanity  of  her 
father  and  other  relatives,  it  was  not  error  to 
deny  a  motion  for  a  new  trial  based  on  the 
ground  that  since  the  trial  a  Bister  of  defendant 
had  been  adjudged  insane. 

Error  to  Circuit  Court,  Oratlot  County; 
Oeorge  P.  Stone,  Judge. 

Sarah  Quimbr  was  conTicted  of  murder, 
and  she  brings  error.  Affirmed. 

Jno.  T.  Mathews,  for  appellant  Charles 
A.  Blair,  Atty.  Gen.,  M.  R.  Salter,  Proa.  Atty., 
and  Julioa  B.  Klrby,  for  the  People. 

MOORE,  J.  The  respondent  wAs  cravfct- 
ed  of  mardeilng,  on  the  20tb  of  May,  1901, 
Beatrice  Bailey,  nine  years  old,  a  daughter 
by  her  first  husband.  She  was  sentenced  to 
Imprisonment  for  life.  The  theory  of  the 
prosecution  was  that  Beatrice  came  to  her 
death  from  the  effects  of  moiphlne  poison  ad- 
ministered by  the  respondent  with  criminal 
intent  It  was  the  theory  of  the  respond- 
ent's counsel  that  the  respondent  was  insane, 
and  not  responsible  for  her  actions;  that  on 
the  night  In  question  Elmer  Qulmhy,  the 
husband  of  the  respondent,  was  present  when 
the  poison  was  administered,  and  adminis- 
tered it  or  at  least  caused  It  to  be  done,  If 
in  fact  Beatrice  died  from  the  effecta  of 
morphine  poison.  After  the  case  was  tried, 
a  motion  was  made  for  a  new  trial  upon  the 
ground  of  newly  discovered  evidence  and  ui>- 
on  the  ground  that  the  court  erred  In  sev- 
eral particulars  In  'his  rulings  and  in  his 
charge.  The  motion  for  a  new  trial  was 
overruled.  The  case  Is  bronght  here  by  writ 
of  error. 

The  respondent  exhausted  her  jieremptory 


and,  m  order  to  excuse  tnem.  ane  was  odl;-. 
to  challenge  them  peremptorily.    The  tr^ 
question  Is,  should  the  court  have  soBtaiw< 
the  challenge  for  cause?    If  the  chaUeos* 
for  cause  should  have  been  sustained  In  tsj 
of  the  Instances  where  it  was  oTsrnkd. .: 
was  in  the  case  of  the  Juror  Sbennan. 
record  discloses  the  followfug:     "Q.  TVi 
you  have  an  opinion?   Wbat  do  yon  meaa  '? 
a  partial  opinion?  A.  It  is  not  a  real  stzi''- 
oplnion.   Q.  That  -jMirtial   or  part  opinion' 
;  A.  It  Is  abiding  with  me  now.    Q.  Fixed  an! 
abiding  in  your  mind?   A.  Yes.    Q.  If  yra 
were  a  Juror  In  this  case,  yon  woald  scar 
In  in  the  trial  with  that  opinion  now?  A  : 
could  not  help  It.   Q.  It  would  take  evidm  • 
to  tn«ak  that  opinion,  would  It  not?  A. 
certainly."    On  the  crosa-ezaminatkHi  b- 
said:  "Q.  Yon  say  that  that  is  a  imrtial  op^ 
Ion?   A.  It  Is.   Q.  You  mean  you  have  sr 
Impression  or  oidnlon  formed  by  readic?: 
A.  That  Is  It  exactly.   Q.  An  impression  a 
to  the  guilt  or  innocence  of  the  defendant': 
A.  Yes.   Q.  What  do  yon  say  about  wbethe? 
you  could  lay  aside  that  Impression  yon  have 
formed,  and  could,  upon  the  evidence  gtvec 
here  In  court,  base  your  verdict  solely  npoo 
the  evidence,  and  render  a  verdict  In  ac- 
cordance with  it?  A.  I  think  I  could.  Br 
the  court:  Q.  Did  yon  ever  talk  wttii  anr 
one  who  claimed  to  know — have  penont: 
knowledge  of— any  of  the  facta?   A.  Na  sr 
Q.  All  yon  ever  heard  or  have  known  aboc: 
it  whatever,  Is  what  yon  have  read  in  th* 
newspapers?    A.  Yes.    Q.  Can   yon  renl 
bow  many  papers  yon  read  that  In?  A  I 
think  It  was  two,  the  News  and  Free  Presf- 
Q.  Did  that  statement  purport  to  give  a  ^ 
tailed  statement  of  It  or  was  it  a  mere  men 
tlon  of  the  matter?  I  understand  that  newf- 
papa>  aca}unt  didn't  make  a  snffident  in.- 
pression  on  your  mind  so  tliat  yon  can  now 
recall  what  yon  did  read  about  It   A.  Vily. 
certainly.  Q.  You  can't  now  remember  what 
yon  read?  A.  No,  I  cannot   Q.  That  didn't 
make  raongh  Impression  upon  yonr  mind- 
that  newspaper  article— so  that  you  can  now 
recall  what  you  read?  A.  No.  it  didn't  it 
has  been  quite  a  speU  ago.   Q.  But  yon  re- 
member readbig  about  it?  A  Yes.    Q.  And 
you  remember  that  reading  made  some  im- 
pression on  your  mind?  A  Upon  my  nUod. 
yes.  Q.  Would  that  Impression  be  swdi  tbat 
It  would  embarrass  you  In  any  way  fmni 
giving  the  defendant  the  presnmption  at  in- 
nocence, and  starting  In  with  the  presump- 
tion of  Innocence  clear  through  the  trial,  and 
rendering  a  fair  and  impartial  verdict  upon 
the  evidence  Introduced  here,  and  the  cbirer 
of  the  court?  Would  you  be  embarrassed  i£ 
any  way  In  that  by  that  Impression?  a.  I 
think  not  The  Court:  I  tiiink  the  challni£p 
may  be  overruled.   Mr.  Leet:  Mr.  Sherman, 
you  say  that  you  now  have  an  opinion  in 
reference  to  the  guilt  or  Innocence  ^  t|ic 


aexenaani  in  tnis  case?   a.  xnat  is  -waax  i 
said.     Hr.   t«et:    We  challenge  him  for 
cause.    The  Court:  Overmled."    It  Is  said 
by   counsel  for  respondent  that  the  case  Is 
controlled  by  People  t.  Thacber,  108  Mich. 
G32,  06  N.  W.  662.   It  most  be  confessed  the 
case  now  under  consideration  Is  near  the 
border  line,  but  we  think  it  distinguishable 
from  the  case  of  People  v.  Thacker.    In  that 
case  the  juror  bad  talked  with  Mr.  Water> 
bursr,  a  member  of  the  Jury  which  was  Im- 
paneled by  the  coroner,  who  claimed  to  state 
tlie  circomstances  of  the  case,  and  the  Juror 
believed  what  Mr.  Waterbury  stated  was 
true.    In  the  case  at  bar  the  Juror  talked 
wltb  no  one  who  had  personal  knowledge 
of  any  of  the  facts  connected  with  the  al- 
leged crhne.    In  Holt  t.  People,  13  Mich.  228, 
It  18  said:  "To  require  that  Jurors  shall  come 
to  tbe  investigation  of  criminal  charges  with 
minds  entirely  unimpressed  by  what  they 
may  have  heard  in  regard  to  them,  or  en- 
tirely without  Information  concerning  them, 
would  be,  In  many  cases,  to  exclude  every 
man  from  the  panel  who  was  fit  to  sit  there. 
With  the  present  means  of  Information  the 
facts  or  rumors  concerning  an  atrocious  crime 
are.  In  a  very  few  hours,  or  days  at  the  far- 
thest,  spread  before  every  man  of  reading 
and   Intelligence  within  the  district  from 
wbich  Jurors  are  to  be  drawn,  and  over  the 
wbole  country  If  ^e  atrocity  he  especially 
j^at.   And  there  are  some  crimes  so  great 
and  striking  that  even  the  most  ignorant 
will  have  information  apd  Impressions  In  re- 
gard to  them;  and  the  rule,  as  stated,  ap> 
plied  to  such  cases,  would  render  the  im- 
paneling of  a  Jury  fOr  their  trial  Impossible, 
and  make  their  very  enormity  a  complete 
protection  from  punishment.    Without  at- 
temptliqc  or  de^ring  to  lay  down  rules  for  all 
cases,  it  Is  suffldent  for  us  to  say  that  the 
showing  In  the  present  case  falls  far  short  of 
establishing  cause  for  challenge.   The  Juror 
is  shown  to  have  formed  a  partial  opinion, 
but  not  a  posltlTe  (pinion.  This  opinion  was 
not  based  upon  anything  be  bad  himself  - wlt^ 
nessed,  or  from  Information  derived  from 
those  who  claimed  to  know  the  facts,  bat  up- 
on street  rumors.   Now,  when  a  person  says 
be  has  formed,  from  street  rumors,  a  pa^ 
tlal,  but  not  a  positive,  opinion,  we  think 
be  Is  to  be  understood  as  speaking  only  of 
those  tanpresslons  which  every  one  receives  in- 
sensibly when  a  charge  of  crime  Is  made,  but 
which,  BO  ttx  from  amounting  to  settled  con- 
victions, do  not  In  the  least  preclade  an  im- 
partial  examination  of  tbe  facts  when  after^ 
wards  presented  In  the  form  of  legal  testi- 
mony. We  nnderstand  him  to  speak  of  that 
class  of  Impressions  which  were  held  by 
Chief  Justice  Marshall  to  be  no  ground  for 
excluding  a  Juror:  'Those  light  impressions, 
which  may  be  fairly  supposed  to  yield  to  the 
testimony  that  may  be  offered,'  and  'which 
may  leave  the  mind  open  to  a  fair  consid- 
eration of  tbe  testimony';  not  of 'those  strong 
ind  deep  Impressions,  which  will  close  the 


mina  against  tne  testimony  tnat  m:  ' 
f  ered  in  opposition  to  them,  which  '  I 
bat  that  testimony,  and  resist  its  i  i 
Burr's  Trial,  416.    See,  also,  Osiandt  ' 
8  Leigh,  785,  24  Am.  Dec.  693;  : 
Eames,  8  Scam.  78,  36  Am.  Dec.  Gl 
ford  V.  State,  15  Ind.  351;  State  v 
18  Conn.  174,  17S."    See  Stephens  t 
38  Mich.  739;   Ulrich  v.  People,  i  • 
246.   In  People  v.  Barker,  60  Mich  : 
N.  W.  539,  1  Am.  St  Rep.  501,  It  t  i 
"The  opinion  entertained  by  a  Jun 
disqualifies  him  is  an  opinion  of  U  . 
character  which  repels  tbe  presumptl  i 
nocence  in  a  criminal  case,  and  ii 
mind  the  acctised  stands  condemned  . 
It  Is  not  because  It  will  require  si  i 
dence  to  remove  Impreastons  or  ] 
formed  from  rumors,  newspaper  sta  i 
or  from  whatever  other  sources  tl  ! 
pressions  may  have  been  received. 
Juror  is  disqualified.   The  sources  of  :  i 
tion  are  important  in  determining  tl  : 
likely  to  have  been  produced  upon  t 
of  the  Juror,  and  the  influence  like!  ' 
exerted  upon  his  Judgment;  but  the 
mind  Is  so  constituted  that  Impresslo:  i 
upon  It  which  lead  toward  certain 
slons,  whether  reached  or  not,  will 
require  other  impressions  to  be  c  i 
eradicate  the  formw  ones,  or  to  lead  i 
different  conclusions;   in  other  wor  . 
require  some  evidence  to  remove  the  i 
all  are  consdous  that  notions  enterta 
us  are  not  all  of  the  same  stable  cb  i 
and  range  all  tbe  way  from  convlctioi , 
la  tbe  ultimate  effect  ef  ratiocination 
passing  comment  or  idle  words  tha : 
no  permanent  imprenlon.    The  q : 
therefore,  mnat  be  always  one  of  degi  i 
tbe  trier  is  called  upon  to  determine  i 
tbe  oplnlw  entertained  by  the  jure ; 
that  fixed  or  permanent  character  wb  i 
qualifies  him  from  coming  to  the  ca  i 
fair,  candid,  and  impartial  frame  o ' 
which  is  unaffected  with  prejudice  or  1 1 
either  party."   In  the  case  of  Pe: 
Foglesong,  116  Mich.  656,  74  N.  W.  7 : 
question  was  under  discussion.  Th<i 
referred  to  tiie  case  of  People  t.  Tl 
and  held  that,  while  a  propw  rest, 
reached  In  the  case,  some  of  the  lai 
used  ther^  was  not  a  correct  statec: 
the  law.  Tbe  court  also  used  the  fo  1 
language:  "It  Is  not  possible  for  a  mti: 
be  committed  without  it  being  the  snli 
wide-spread  comment  and  It  becom 
subject  of  many  newspaper  arttdes,  i 
wideawake  and  Intelligent  men,  whi 
newspapers,  are  almost  sure  to  learci 
thing  of  what  Is  claimed  In  relation  to 
er  a  crime  has  been  committed  or  m; 
who  committed  It.   It  Is  not  deslrab: 
the  mle  in  relation  to  the  compete) 
jurors  should  be  so  fixed  that  only 
notant  and  unfit  can  do  Jury  service  h 
Important  cases.   On  the  other  han 
accused  is  entitled  to  be  tried  by  Juro: 


addition  to  tbe  cases  dted,  see  Holt  t.  Peo- 
ple, 18  Mlcta.  224;  People  t.  Barker,  60 
Mlcb.  277,  27  N.  W.  688;  1  Am.  8t  Bep. 
501.  We  do  not  think  tbe  court  erred  In 
overroUng  tlie  challenges  to  the  proptwed 

We  think  It  a  fair  Inference  trom  what 
was  said  by  the  Juror  that  what  he  read  In 
tbe  newqpaper  created  in  his  mind  an  Im- 
pression as  to  the  guilt  or  innocence  of  ttie 
accused,  but  fliat  the  impression  was  not 
of  such  a  fixed  character  that  the  juror  could 
not  giro  the  respcmdent  the  ben^t  of  the 
presumption  of  innocence,  and  render  an  im- 
partial Terdict^  based  upon  the  eridoice  In 
tlie  case.  The  statute  (Oomp.  Laws,  i  11,- 
947)  reads  as  follows:  "The  people  of  the 
state  of  Michigan  enact,  tliat  tbe  previous 
formaflon  or  expression  of  oi^on  or  impres- 
sion, not  positlTe  In  Its  clutracter,  in  ref«^ 
ence  to  the  circumstances  upon  which  any 
criminal  prosecution  la  based,  or  In  refer- 
ence to  the  guilt  or  Innocence  of  the  prlsonw, 
or  a  present  opinion  or  impression  in  refer- 
ence thereto,  such  opinion  or  Impression  not 
being  positive  In  Its  character,  or  not  being 
based  on  personal  knowledge  of  the  facts  In 
the  case,  shall  not  be  a  sufficient  ground  of 
challenge  for  principal  cause,  to  any  person 
who  Is  otherwise  legally  quaUfled  to  serve 
as  a  Juror  upon  the  trial  of  such  action:  pro- 
vided, the  person  proposed  as  a  Juror,  who 
may  have  formed  or  expressed,  or  has  such 
opinion  or  impression  as  aforesaid,  shall  de- 
clare on  oath,  that  be  verily  believes  that 
he  can  render  an  impartial  v«dict  accord- 
ing to  the  evidence  submitted  to  the  Juxy  on 
such  trial:  provided,  further,  tbe  court  shall 
be  satlsfled  that  the  person  so  proposed  as  a 
Junff  does  not  entertain  such  a  present  opin- 
ion as  would  influence  his  verdict  as  a  Juror." 
The  Juror  was  within  the  terms  of  the  stat- 
ute, and  we  think  the  Judge  did  not  err  in  his 
rulings. 

Error  is  asdgned  because  the  court  admit- 
ted testimony  of  what  the  rapondent  stated 
tai  the  morning  of  the  day  the  little  girl  ^ed. 
It  is  necessary  here  to  state  what  was  shown 
by  tbe  people's  witnesses.  The  respondent 
had  a  son,  James  Bailey,  who  was  about  a 
year  youngw  tlian  Beatrice.  Tbo  two  chil- 
dren and  the  moQier  had  lived  on  a  40  acres 
of  land  with  the  husband  of  Mm.  Qulmby. 
The  husband  and  wife  quarreled,  and  it  is 
claimed  Mr.  Qulmby  was  unkind  to  the  chil- 
dren, and  desired  to  be  rid  of  them.  It  was 
shown  that  on  Saturday  previous  to  the 
death  of  the  little  girl  Mrs.  Qulmby  purchas- 
ed a  box  of  morphine  and  some  empty  cap- 
sules; that  she  had  expressed  to  at  l^st 
one  witness  the  Intuition  of  killing  herself 
and  her  children.  On  tbe  morning  of  May 
20th  Mr.  Qulmby  called  the  attention  of  some 
of  tbe  neighbors  to  the  fact  there  was  crape 
on  the  door  where  Mrs.  Quimby  lived.  Tbe 


dence,  where  they  fonnd  Mrs.  Qohnbr  Ijt. 
In  bed,  clothed  in  her  nightrohe,  and  ar 
parently  imconscions.   By  her  tide  vu  Brs.- 
trice,  also  in  her  nlghtrobe  and  UDOcwKiuz 
James,  also  in  bis  nightiobe,  was  npm  i 
couch  in  an  adjoining  room,  also  nncooa:iw 
Some  boxes  were  found  In  the  buttet;,  z 
which  was  a  white  powder,  and  mmaip^ 
sules  were  also  found.  These  boxes  and 
sules  were  afterwards  Identifled  1^  tbe  dm 
gist  as  the  ones  ddiv»ed  1^  him  to  Ite 
Qulmby,  and  the  powder  was  shown  te  l* 
moEphine.   Mrs.  Odell  and  tbe  nelghbon  t: 
once  attenqtted  to  revive  Mrs.  Qulmby  vi 
the'  children.   In  the  ease  of  Un.  Qrindtr 
their  efforts  were  successful,  and  ahe  w 
soon  about  tbe  house.  Tbe  prosecot^  it- 
toEn^  and  a  doctor  and  others  sotm  inlnd, 
and  efForbi  were  continued  to  rerlre  tbt 
children,  who  were  still  alive,  tboogti  vim- 
scions.   These  efforts  were  nnavoilloft  nd 
about  10  o'clock  both  of  them  died,  one  i 
few  minutes  after  the  other.  Aft«  Hi^ 
Qulmby  had  recovered  consdouBiien. 
both  tbe  children  wwe  living,  she  ititei  ic 
response  to  a  question  by  one  of  tbe  nd^ 
bon,  the  diildren  had  had  moipfalDe,  S.' 
also  stated  the  little  girl  threw  it  op  ibocr 
4  o'clo<^  and  she  gave  her  some  mon.  "i^* 
doctor,  who  arrived  before  the  eUldiendlfil 
testified  that,  Judging  from  the  crmptos- 
and  what  he  saw  of  the  children,  tb^ 
suffering  from  poldbning  by  moipbbie  e 
opium,  and  were  so  far  gone  as  to  be  berooi 
all  help,  and  died  within  15  or  20  minute 
af1«r  his  arrival.  After  the  pnnecotine  i'- 
torney  arrived,  be  had  a  talk  with  Urs.  Qolo- 
by,  in  which  she  told  him  she  vas  a  wmia- 
ess,  and  asked  not  to  be  arrested  until  after 
tbe  diUdren  were  buried.   It  is  dalmcd  tk 
court  erred  In  allowing  testimony  to  be  ^^ 
en  of  the  statements  of  Mrs.  Qalmbr.  ^ 
the  nason  that  the  corpus  deUett  had  no' 
been,  proven  outalde  of  her  statement  Tb^ 
conversatiaDS  occurred  during  tin  pngreff 
of  this  horrible  tragedy,  and  were  a  put 
it  Tbey  constituted  a  part  of  res  geata 
were  admissible.  See  Sullivan  v.  State  0'^ 
79  N.  ,  W.  721.   In  this  connection  «e  ^ 
as  well  di^xMe  of  the  assignment  of  oi* 
alleged  because  of  tbe  admission  of  an  O' 
signed  paper,  which,  upon  the  daj  In 
lion,  was  delivered  by  Mrs.  Qnhnb7  to  ^ 
mother,  who  caused  It  to  be  ddlveiedto^ 
prosecuting  attorney.  The  paper  PO'P'''^ 
to  give  an  account  of  the  occurrencea  frf^ 
night  at  the  Qulmby  residence,  sod 
requests  as  to  the  funeral  and  bmial  m 
disposition  of  Mrs.  Qulmby's  juopertr.  ^ 
letter  was  shown  to  be  in  flie  bandwritf^ 
of  Mrs.  Qulmby.  It  was  admissible  as  b 
nature  of  an  admission  by  ber. 

Upon  the  trial  Dr.  Vaughn  was  lOo** 
to  testify  that  he  had  analyzed  the  cootfj'' 
of  tlie  stomach  of  James,  and  found  ooiplii'' 


ond,  that  It  was  not  competent  In  a  case 
where  the  respondent  was  charged  with  the 
death  of  Beatrice.   It  Is  tme  the  doctor  stat- 
ed lie  conld  not  tell,  from  his  analysis,  when 
the   poison  entered  the  stomach,  but  that 
was  not  coneluslre.   His  testimony  was  only 
part  of  the  people's  case.   In  addition  to 
what  we  haTe  already  mentioned,  It  was 
shown  the  bodies  were  embalmed  by  an  an- 
derta^«r,  were  later  burled,  were  afterwards 
exhumed,  the  stomachs  removed,  sealed  up 
in  slfiBs  Jars,  and  delivered  to  Dr.  Vaughn. 
It  was  also  shown  that  the  grave  was  undis- 
turbed until  the  bodies  were  exhumed,  that 
there  were  no  marhs  upon  the  bodies  except 
tbe  Incision  made  by  the  trocar  in  injecting 
the  embalming  fluid,  which  fluid  contained 
arsenic,  but  no  morphine.   Under  this  state 
of  facts,  Instead  of  there  being  no  proof 
that  the  stomach  received  th^  morphine  be- 
fore death,  we  think  the  proof  is  very  con- 
vincing it  was  received  before  death.  Was 
proof  of  the  contents  of  the  stomach  of  the 
boy  competent  evidence  as  bearing  upon  tbe 
question  of  what  caused  the  death  of  the 
girl?   The  children  were  brother  and  sister, 
of  nearly  tbe  same  age.   They  were  in  good 
health  on  Saturday.   Enrly  Sunday  morning 
they  were  found  in  the  presence  of  the  moth- 
er, who  the  day  before  bought  poison.  They 
were  uncouBclons,  and  were  suffering  in  the 
same  way,  with  symptoms  Indicating  mor- 
phine poisoning.   They  never  recovered  con- 
Bclousness,  but  the  symptoms  of  morphine 
poisoning  continued  until  they  died  within 
a  few  minutes  of  each  other.   Tbe  proofs 
indicated  the  poisoning  of  both  children  was 
one  transaction.    We  think  the  evidence  was 
competent.    See  People       Foley,  64  Mich. 
148.  81  N.  W.  94. 

Complaint  Is  made  of  the  fiillure  of  the 
court  to  give  the  requests  of  counsel  for  the 
respondent  and  of  the  charge  as  given.  It 
is  said:  "By  section  10,244  of  MUier's  Comp 
piled  Laws,  parties  are  at  liberty  to  request 
the  court  to  charge  upon  questions  of  law. 
By  section  10,246,  'the  instructions  so  set- 
tled •  •  •  shall  be  read  to  the  jury, 
*  *  *  and  the  court  shall  in  no  case  orally 
qualify,  modify  or  In  any  manner  explain 
same  to  the  jury.'  Under  the  above-mention- 
ed sections  and  section  10,243  this  court  held 
in  the  case  of  Cook  v.  Brown,  62  Mich.  473, 
29  N.  W.  46,  4  Am.  St  Rep.  870,  'Where 
requests  are  based  on  correct  principles  of 
the  law,  and  In  clear,  terse,  and  comprehen- 
sive language,  to  be  easily  understood  by  the 
Jury,  it  is  not  only  proper,  but  the  duty,  of  the 
court  to  give  the  request  In  the  language 
presented.  See,  also.  People  v.  Stewart,  76 
Mich.  21, 42  N.  W.  662.'  "  A  reference  to  the 
note  under  section  10,246,  Comp.  Laws,  will 
show  its  provisions  are  not  applicable  where 
a  stenographs:  Is  employed.  In  the  two  cas- 
' «  cited  by  counsel  the  opiiiions  were  pre* 
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held,  and  we  understand  it  to  be  the  law, 
that  tbe  trisl  judge  is  not  bound  to  follow 
the  exact  language  of  the  written  requests, 
if  he  properly  states  the  law  as  applicable 
to  the  evidence  and  the  several  theories  of 
the  case  as  presented  by  counsel.  See  Wright 
V.  Irwin,  35  Mich.  346;  Keahlea  v.  Christie, 
47  Mich.  694,  11  N.  W,  400;  Ulrlch  v.  Peo- 
ple, 39  Mich.  246;  Joslin  v.  Le  Baron,  44 
Mich.  160,  6  N.  W.  214;  People  v.  Sllgh,  48 
Mich.  64,  11  N.  W.  782;  Power  v.  Harlow. 
67  Mich.  107,  23  N.  W.  606;  Alton  v.  Meen- 
wenberg,  108  Mich.  629,  66  N.  W.  571.  We 
think  such  of  the  requeats  to  charge  as 
should  have  been  given  woe  fally  covered 
by  tbe  general  charge. 

We  have  already  said  It  la  claimed  upon 
the  night  In  question  tbe  respondent  was  in- 
sane, and  not  responsible  for  her  acts.  As 
bearing  upon  that  question,  evidence  of  her 
acts  and  conversation  before  and  after  May 
1001,  was  given.  Testimtmy  was  also 
given  to  the  effect  that  the  father  and  broth- 
er of  the  respondent  were  Insane,  and  cotp- 
mitted  suicide,  and  that  earlier  in  the  his- 
tory of  her  family  there  had  been  insanity 
In  it.  The  court  charged  the  jury  upon  tbe 
question  of  Insanity,  and  error  Is  assigned 
upon  that  portion  of  it  reading  as  follows: 
"Now,  If  the  respondent  In  this  case,  by  rea- 
son of  an  abnormal  desire  to  commit  suicide., 
inherited  from  her  ancestors,  was  unable  to 
resist  the  Impulse  to  do  so,  with  knowledge 
of  the  wrong  she  was  committing  by  killing 
the  children,  took  their  lives  voluntarily  be- 
cause she  did.  not  wish  to  leave  them  living 
at  her  death,  then  she  cannot  avoid  the  re- 
sponsibility because  the  crime  was  brought 
about  by  an  Inherited  tendency  to  suicide." 
Taken  by  itself,  this  language  may  be  some- 
what obscure,  though  we  get  from  it  the 
idea  that,  even  thongh  the  jury  And  the  re- 
spondent, because  of  inherited  tendencies, 
could  not  resist  the  impulse  to  commit  sui- 
cide, even  then,  if  she  voluntarily  killed  her 
children,  knowing  It  to  be  wrong,  she  could 
not  avoid  respoMlblllty  for  the  act.  When 
this  portion  of  the  cluirge  Is  read  In  connec- 
tion with  the  rest  of  what  the  judge  said 
upon  that  subject,  we  think  it  is  made  very 
clear.  He  said:  "If  she  knew  right  from 
wrong,  and  at  the  time  of  the  act  she  had  by 
mental  disease  so  far  lost  the  power  to 
choose  between  right  and  wrong  that  her  free 
will  agency  was  at  that  time  destroyed,  and 
the  criminal  act  was  so  connected  with  such 
mental  disease  as  to  have  been  the  sole  cause 
of  It,  then  the  respondent  would  not  be  re- 
sponsible, and  your  verdict  should  not  be 
guilty  because  of  insanity.  So,  gentlemen, 
the  question  is  not  whether  the  respondent's 
mind  was  natural  or  unnatural.  It  is  no' 
whether  her  mental  faculties  were  Impair' 
or  unimpaired.  The  only  question  is,  If 
admlnlst»ed  morphine  to  those  chlldz«D 


doing  It  If  she  bad  cboaen  to  do  so?  *  *  * 
Now,  evidence  has  been  Introduced  bere 
tending  to  show  that  the  father  and  broth- 
er of  thlB  respondent  committed  suicide.  Sui- 
cide, of  itself  alone,  is  not  evidence  of  In- 
sanity. It  may  be  considered  together  with 
other  facts  and  circumstances  in  determin- 
ing the  question  of  sanity,  and  the  question 
at  Insanity  Is  to  be  considered  in  determin- 
ing the  question  of  responsibility  for  crime. 
A  person  may  inherit  from  bis  ancestors  m 
kind  of  Insanity  which  would  deprive  blm  of 
the  power  to  choose  right  and  wrong;  and, 
If  such  a  person  Is  charged  with  crime,  it  is 
of  the  very  greatest  Importance  to  ascertain 
such  inherited  tendency,  to  determine  whetb- 
«T  the  person  is  rraponalble  for  the  crime. 
On  the  other  4iand,  a  person  may  inherit 
from  his  ancestors  an  exceedingly  gloomy, 
despondent  temperament  and  disposition, 
and  a  tendency  to  fits  of  despondenc;  and 
melancholy  so  deep  and  so  protracted  as  to 
naturally  lead  to  suicide;  and  such  inherited 
tendency,  though  affecting  the  mind,  and 
rendering  it  abnormal,  would  not,  of  itself, 
be  evidence  that  the  person  did  not  know 
right  from  wrong,  and  was  not  responsible 
for  taking  the  life  of  another."  Tben  follows 
that  portion  of  the  charge  which  we  have  al- 
ready quoted.  Following  that  the  Judge  char- 
ged: "Every  person  is  presumed  to  be  sane 
until  the  contrary  Is  shown.  If  no  evidence 
of  insanity  bad  been  given,  then  you  would 
presume  the  respondent  to  be  responsible  for 
her  acts.  When  evidence  is  introduced  upon 
that  question,  then  the  question  of  whether 
or  not  the  respondent  is  responsible  for  her 
act  becomes  a  question  for  you  to  determine 
from'  all  the  evidence  bearing  upon  it;  and 
if,  after  carefully  considering  all  of  such  evi- 
dence, there  should  remain  any  reasonable 
doubt  as  to  whether  or  not  she  was  respon- 
sible, then  your  verdict  should  be  'Not  guilty, 
because  of  Insanity.*  If,  on  the  other  band, 
you  find  beyond  a  reasonable  doubt  that  the 
children  were  killed  and  murdered  by  poison 
by  the  respondent,  and  the  evidence  convin- 
ces your  minds  so  tb&\  you  have  no  reason- 
able doubt  that  she  was  responsible  for  her 
act,  under  the  rules  I  have  given  you,  then 
your  verdict  should  be,  'Guilty  of  murder  In 
the  first  degree.'  In  determining  this  ques- 
tion, consider  carefully  all  the  facts  hearing 
In  any  manner  upon  it.  Did  she  Inherit  in- 
nanlty  from  ber  ancestors?  If  so,  what  was 
the  nature  of  such  insanity?  What  has  been 
her  life  and  habits  and  surroundings,  as  dis- 
closed by  the  evidence?  What  has  been  her 
physical  condition,  and  how  has  that  been 
affected  by  her  life  and  habits?  Consider 
what  ber  friends  and  neighbors  have  discov- 
ered in  regard  to  her  actions  as  tending  to 
show  whether  or  not  she  Is  sane  or  insane. 
<!!onfllder  the  testimony  of  the  doctors  who 


base  an  opinion?  Consider  carefully  ber  a^ 
tlons  Just  before  and  at  the  time  of  the  cod- 
mltting  of  the  crime.  Did  she  do  anj  act 
preparatory  for  the  committing  of  tlie  crime? 
If  so,  look  carefully  to  see  what  It  was.  How 
was  It  committed?  Did  she  make  any  rtafr 
ment  in  writing  during  that  Sunday  nigbt? 
If  so,  look  Into  It  Does  It  Indicate  tiut 
was  at  that  time  irresponsible,  or  does  It  ^ 
dlcate  to  the  contrary?  Gonslda-  ber  sate- 
ments  the  next  morning.  If  she  made  as* 
and  all  her  statemeots  and  conduct  since  Imt 
arrest,  so  far  as  they  are  disclosed  by  ti^ 
evidence;  and  from  all  these,  and  any  oUht 
evidence  that  I  bave  not  referred  to.  toudiic; 
the  question  determining  whether  or  not  on 
that  Sunday  night  the  respondent  was  soct  a 
woman  as  should  be  held  responsible  for  tbe 
crime  with  which  she  is  charged."  We  do 
not  think  the  Jury  had  any  difficulty  in  onAe 
standing  tbe  meaning  of  tbe  court. 

As  before  stated,  tbe  Judge  oTermled  the 
motion  tor  a  new  trial.    This  motion  vi< 
based  upon  alleged  errors  which  had  occnned 
during  tbe  progress  of  the  trial,  and  partirc- 
larly  because  tbe  only  surviving  sisto'  of  tbe 
respondent  bad  since  the  trial  become  Insatie. 
In  giving  his  reason's  why  he  refused  a  new 
trial  tbe  circuit  judge  said,  among  otber 
things:   "The  respondent  gave  evideace  In 
her  defeiwe  as  to  the  Insanity  of  her  fstba 
and  other  of  her  relatives,  and  the  same  ns 
submitted  to  the  Jury  by  the  court,    Tbe  (ict 
'  that  one  of  respondent's  slaters,  since  tbe 
I  trial  of  this  case,  had  been  adjndged  an  In- 
sane person,  while  tending  to  make  tbe  taint 
of  Insanity   In  respondent's   family  mm 
marked,  is  only  indirect  evidence  as  to  tbe 
mental  condition  of  the  respondent  at  Ox 
time  of  the  commission  of  the  crime.  The 
fact  would  still  remain  that  the  best  and 
most  satisfactory  evidence  of  the  mental 
condition  of  respondent  at  the  time  of  tbe 
eommlsaioD  of  the  offense  Is  bo*  actions  and 
j  conduct  at  and  about  the  time  In  qaestkn." 
:  Proof  of  the  insanity  of  the  sister  was  testi- 
mony of  the  same  cbaractK*  as  proof  of  tlie 
Insanity  of  the  father  and  brother,  and  wax 
cumulative  testimony.    We  cannot  say  th« 
judge  erred  in  refusing  to  grant  a  motion  tot 
a  new  trial.  There  are  40  assignments  of  er- 
ror.  We  cannot  discuss  all  of  them.  thou;cb 
they  bave  all  had  our  attention.    We  har* 
I  discussed  such  of  them  as  to  us  seemed  im- 
!  portant.   The  case  Is  an  Important  one,  aQ<1 
j  was  well  calculated  to  produce  a  high  d^ree 
I  of  excitement.    We  are  Impressed  with  tbe 
j  Idea  that  the  court  and  Its  officers  att»nptr4 
to  accord  to  the  respondent  a  fair  and  impar- 
tial trial,  which  attempt  was  soccewfoL 
Jodgmmt  18  affirmed. 

CARPENTER,  J.,  did  not  sit.   The  otbs 
Justices  concurred. 


Q^BTWtO  T.  MAYOR  AND  COMMON 

COUNCIL  OF  CITY  OP  MANISTEE. 

(Supreme  Court  o{  Michigan.    Not.  S,  19(3.) 

OFFICERS  —  REMOVAL  —  PR0CBEDINQ3  —  RE- 
VIEW—MANDAMUS—QUO WARRANTO-QUALI- 
FJCATION  OF  OFFICER  —  8ALARY  DURING 
SUSPENSION. 

1.  Where  a  city  street  commissioner  was  re- 
ninved  from  office  for  iDcotDpetency  after  a  hear- 
ing  and  inveetlgation  on  chaises  by  the  city 
4-oiiDcil,  which  had  authority  to  remove  him,  the 
lesality  of  the  proceedings  couid  not  be  rariewed 
by  mandamus. 

2.  Where,  pending  proceedings  for  the  remoT- 
»1  of  relator  from  the  office  of  street  commis- 
sioner, the  record  showed  that  another  acted 
as  such  and  performed  the  duties  of  the  office, 
<luo  warranto  could  be  maintained  against  sncn 
person  to  determine  whether  relator  was  prop- 
erly remoTed, 

3.  Where  relator  was  unfit  to  perform  the  dn- 
tiea  of  the  office  of  street  commiraioner  to  which 
he  was  appointed,  during  a  period  between  his 
suspenaion  and  removal,  lie  was  not  entitled  to 
mandamus  to  compel  taa  payment  ot  his  salary 
during  such  period. 

Oertiorarl  to  Circuit  Conrt.  Manistee  Coun- 
ty; Olyde  C.  Chfttenden,  Judge. 

Certiorari  by  Glens  Hartwlg  against  the 
mayor  and  common  council  of  the  city  of 
Manistee  to  review  an  order  denying  plain- 
tUTs  application  for  mandamus  to  compel  his 
reinstatement  as  dty  street  commissioner. 
Order  affirmed. 

Thos.  Smnrthwatte  and  Frank  Lu  Fowler, 
tot  relator.  Joim  H.  Grant,  for  respondents. 

GABPENTEB,  J.  This  is  a  mandamus  pro- 
ecedlng  In-ought  to  this  court  by  a  writ  ot 
certiorari.   Relator  was  street  commissioner 
of  the  dty  of  Hanlstee.   His  term  of  office 
expired,  according  to  his  claim,  on  the  19th 
of  April,  1901.   His  salary  was  $800  per 
year,  payable  In  monthly  installments.  On 
the  19th  ot  June,  IdOO,  respondent  passed  a 
resolution  suspending  relator  ftom  his  office, 
pending  an  investtgatlon  of  the  charge  that 
he  was  "incompetent  and  unreliable  in  his 
work  and  In  the  management  of  the  affairs 
of  the  city."  September  19,  1900,  after  an 
Inrestlgatlon  of  these  charges  as  ammded 
(the  amendment  made  the  chances  more  spe- 
dflc),  a  resolution  was  adopted  by  respond- 
ent, removing  rdator  from  said  office.  Re- 
spondent body  had  authority,  after  bearing 
ai^  InTestlgation,  to  remove  relator  from  of- 
fice. It  la  claimed,  bowever,  that  those  pro- 
ceedings were  Irregnlar,  and  that  there  was 
no  authority  to  suspend  him.  Relator  seeks 
In  this  case  a  mandamus  compelling  respond- 
ent  to  pay  his  salary  for  the  three  months 
Intervening  between  his  suspensioo  and  re- 
moval, during  which  time  he  did  not,  though 
willing  to  do  so,  perform  the  duties  of  his 
office.  The  trial  court  refused  to  Issue  the 
writ. 

We  cannot,  aa  requested  by  relator,  Inquire 
into  the  regularity  of  the  proceedings  wbich 
resulted  in  his  removaL  He  was,  in  fact, 
removed  from  office,  after  a  hearing  and  in- 
vestigation, by  a  body  possessing  the  author^ 


Ity  to  remove  him.  If  relator  i 
raise  the  claim  that  notwlthstandln 
moral  be  was  de  Jure  the  street 
Bloner  of  Manistee,  he  should  have  i  ■ 
by  quo  warranto.   Fuller  v.  Attor  \ 
eral,  98  Mich.  9Ct.  67  N.  W.  33.  £ 
raise  that  Issue  on  an  application  f 
of  mandamus.   See  Plpper  v.  Wayi  i 
Judges,  122  Mich.  688,  81  N.  W.  962; 
T.  Bullock,  122  Mich.  620.  81  N.  i 
People  ex  rel.  Guthbert  r.  Common  1 
18  Mich.  838;  School  District  No.  8  , 
61  Mich.  878.  28  N.  W.  132;   Pa  • 
Board  of  Education,  96  MIcb.  302.  1 
799. 

In  reaching  ttds  concludon,  we 
overlooked  the  contention  at  rela  i 
proceedings  by  quo  warranto  could  ■ 
been  Instituted,  because  thoe  was  i 
disputing  relator's  title  to  the  office,  i 
not  drew  tbls  Inference  ftom  the  re  i 
Is  true  that  it  appears  that  at  the  ti  i 
proceedings  were  instituted  relator's  i  < 
had  not  been  nwnlnated  and  confirm  i 
It  also  appears  that  during  the  inve 
one  Earnest  Nitc  acted  as  street  con  : 
er.  We  are  not  warranted  In  Infen  : 
Nits  did  not  continue  to  perform  tt 
of  that  office  until  relator's  succee  : 
regularly  appointed.   We  cannot,  t  ! 
infer  that  there  was  not  some  per  ■ 
forming  the  duties  of  this  office,  ; 
whom  quo  warranto  proceedings  coi  < 
been  commenced. 

Full  effect  cannot  be  given  to  tb 
removing  relator  from  his  office  wltl  • 
sumlng  him  guilty  of  the  charge 
against  him.  It  must  be  assumed  I 
lator  was  guilty  of  these  chains,  ai 
been  adjudged  to  be.  We  must  i 
therefore,  that  rdator  was  unfit  to  < 
the  duties  of  his  office  during:  the  pe 
which  he  now  seeks  to  recover  his 
Under  this  assumption  relatw  is  nt : 
though  he        illegally  suspended  f  < 
flee),  under  the  authority  of  McQueen  ' 
men  Coundl  of  Detroit,  116  Mich.  9< , 
W.  887,  entitled  to  a  writ  of  mandam : 
palling  the  payment  fC  that  salary. 

The  order  of  the  conrt  below  wll 
fore  be  affirmed,  with  costs. .  The  otl 
tices  concurred. 


GHEEVEB  at  al.  T.  ELLIS  et  a , 
(Supreme  Conrt  of  Michigan.   Nov.  3, 

EXBCTPrORB     AND  ADMINISTRATORS 
ORAROB   OF   TRUSTS  —  NBOLIGBNCB 
CHARGING  ACCOUNT-^GTS  OF  AOB]' 
NUAL  AGOOUNTS— G0NCLUSIVZNBB8. 

1.  Where  an  executor  is  directed  to  I: 
trust  fund  for  the  benefit  of  the  estate,  V. 
is  not  discharged  by  returning  the  princ 
vested,  without  accounting  for  his  £a;: 
realize  a  profit  on  the  investment. 

2.  An  executor  cannot  divest  himself 
spoosibility  regarding  his  truat  by  emplo: 
agent  to  act  for  him,  thongb  the  agent  < 
ed  was  a  person  in  whom  blm  testate  i 
great  confidence. 


I 


curiiies  resaiiing  irom  djs  negligence,  on  loe 
ground  that  they  were  adjudications  apf^oTing 
what  had  been  done,  and  thereby  binding  the 
estate. 

4.  On  a  final  accounting  of  an  executor,  va- 
rious charges  of  losses  sustained  by  the  estate 
on  account  of  the  executor's  Degli^«ice  and 
want  of  diligence  id  managing  the  affairs  of  the 
estate  considered,  and  his  accoant  surcharged  as 
to  Bome;  and  lelteved  as  to  othera. 

Appeal  from  Olrcnlt  Court,  Washtenaw 
C!otinty,  In  Chancery;  Edward  D.  sanne. 
Judge. 

Bill  by  Noah  W.  Cheever,  aa  special  admin- 
istrator of  the  estate  of  Leonard  Gmner,  de- 
ceased, and  others,  against  Caroline  P.  Bi- 
lls and  others.  From  a  decree  allowing  the 
final  accotmt  of  complainants,  defendants  ap- 
peal. Modified. 

Arthur  Brown  (T.  A.  Bogle,  of  counsel),  for 
appellants.  Lawrence  &  Bntterfldd,  ft>r  ap- 
pellees. 

HOOKER,  J.  The  bill  In  this  cause  was 
filed  by  Noah  W.  Cheever  as  special  admin- 
istrator of  the  estate  of  Leonard  Gruner,  de- 
ceased, and  in  his  own  interest  as  bondsman 
for  said  Gruner  and  his  coexecutor  of  Joseph 
T.  Ellis,  deceased,  who  died  in  1886.  The 
other  complainants  were  also  bondsmen.  At 
the  time  of  Gruner's  deatb  he  was  engaged 
in  bitter  litigation  In  probate  court  over  the 
settlement  of  the  Ellis  estate.  Gruner  and 
Mrs.  Ellis,  testator's  widow,  were  coexecu- 
tors,  and  had  filed  annual  reports  or  accounts 
up  to  and  including  January  1, 1896,  in  which 
both  Joined,  and  these  had  been  regularly  al- 
lowed by  the  probate  court.  In  September, 
1899,  Gruner  filed  a  final  account,  in  which 
Mrs.  Ellis  refused  to  join.  Objections  to  this 
account  were  filed  by  Hudson  P.  Ellis,  a  son 
of  Joseph  J.  Ellis;  and  soon  after  Mrs.  Ellis 
filed  a  paper  purporting  to  be  her  account  as 
coezecutor,  In  which  she  alleged  that  shn 
had  at  no  time  had  any  control  over  any  of 
the  property  of  the  estate.  Gruner  filed  ex- 
ceptlons  to  this  paper,  and  the  parties  enter- 
ed upon  a  prolonged  contest  over  Gruner's 
account.  Before  the  bearing  commenced, 
Mrs.  Ellis  and  Hudson  P.  Ellis  Joined  in  a  pe- 
tition for  the  removal  of  Gruner.  The  EUlses 
also  filed  a  petition  for  a  partial  distribution 
of  the  estate,  and  the  court  ordered  Gruner 
to  give  an  additional  bond  In  the  sum  of 
?75,000,  which  order  was  complied  with.  All 
of  the  Issues  raised  by  these  various  papers 
were  pending  when  Gruner's  account  came 
on  to  be  heard,  and  proofs  were  taiien  until 
the  death  of  Gruner  by  suicide  occurred. 
Cheever  was  then  appointed  administrator  of 
Gruner's  estate,  and  filed  the  bill  In  this 
cause. 

Joseph  P.  ESIis  was  a  resident  of  Ann  Ar- 
bor, where  he  made  the  acquaintance  of  My- 
ron H.  French,  who  removed  from  Ann 
Arbor  to  West  Branch,  In  Ogemaw  coont7» 


French  &  Co.  EUlls  put  $5,000  Into  this  bo& 
ness,  thereby  becoming  a  copartner  c! 
French;  and  he  also  permitted  or  emploTi*: 
French  to  make  loans  for  him  upon  real  ^ 
tate  mortgages,  and  perhaps  otber  secmit^ 
in  that  county.  These  loans  bega^n  In  ISS. 
and  continued  up  to  the  time  of  KJlis"  deir 
when  the  amount  of  money  tJhus  Invptrti 
bad  reached  an  aggregate  of  $35,000.  a 
thereabouts.  After  the  death  of  Kills, 
mortgages  were  given  by  F^nch  to  Mrs.  £• 
lis,  for  $5,000  each,  which,  by  mutoal  ap?i- 
ment  between  them  and  Gmner,  mhe  was  t< 
accept  as  a  payment  upon  her  share  of 
husband's  estate.  These  mortga^efl  were  glT- 
en  for  the  Interest  in  the  ba  nkin^  boslne^i 
owned  by  Ellis,  and  $5,000  in  cash  furnished 
from  the  estate.  The  will  of  Kills  made  b«- 
quests,  payment  of  which  was  to  l>e  defern-d 
for  several  years,  and  made  his  executors 
trustees  in  relation  thereto;  and  the  exen- 
tors  continued  to  permit  French  to  r^restn: 
the  estate  in  the  collection  of  loans,  and  mi  if 
other  loans  through  him,  up  to  about  ttt 
time  of  his  failure,  which  occurred  In  18^ 
The  controversy  In  probate  court  rela--3 
principally  to  losses  sustained  by  the  esw- 
through  French,  which  Hudson  P.  KIlis  ar! 
his  mother  charge  in  whole  or  In  part  to 
the  negligence  of  Gruner;  and  this  coeit- 
versy  Is  transferred  by  this  bill  to  the  coor 
of  chancery,  and  the  parties  bare  seem^: 
content  to  litigate  It  In  this  case.  The  mer- 
itorious question  is  how  much.  If  anythii:?. 
should  be  charged  against  Gruner  for  tt- 
losses  which  be  has  caused  or  failed  to  pre- 
vent The  bill  prays  a  receiver  to  takr 
charge  of  $15,000  belonging  to  the  estate  of 
Ellis,  which  came  to  Cheever's  bands  on  hL<^ 
Intestate's  deatb;  that  Hudson  P.  and  Caro- 
line P.  Ellis  be  required  to  accoant  for  tbfir 
management  of  the  afFairs  of  tbe  Ellis  es- 
tate, with  a  list  of  property  within  their  pos- 
session or  knowledge;  that  an  account  stat- 
ed by  the  bill  be  decreed  to  be  a  complee 
account  of  the  administration  of  the  Eaiis  es- 
tate, so  far  as  Gruner  is  concerned,  and  that 
his  estate  and  complainant's  be  dischar^l 
from  furthw  liability  In  relation  thereto;  thst 
other  suits  be  restrained;  and  that  the  ti^ts 
of  the  parties  to  certain  property  doBcrPUd 
in  the  bill  be  determined. 

The  cause  was  heard  npon  pleadings  and 
proofs  taken  in  open  court  The  account  of 
Gruner  was  amended  at  the  hearing,  and 
was  allowed  as  amended.  The  learned  cir- 
cuit Judge  states,  in  an  opinion  Oled,  tba: 
"the  only  Issues  Involved  In  this  suit  grov 
out  of  tbe  management  of  the  Ogemaw  se-'- 
curities,"  and  "the  question  is  presented,  to 
what  extent,  if  any,  Mr.  Gruner  should  be 
held  responsible  for  the  losses.  If  any.  wtueh 
have  been  incurred  in  that  county.  •  •  • 
The  proposition  Is  now  made  that  Mr.  Gnmer 
should  be  held  reatponslble  for  irhateTer  loos- 


ount  of  the  executor  had  been  filed,  and  the 
tartles  were  engaged  In  taking  proofs  relat- 
ns  tliereto  In  probate  court;  the  same  har- 
ag  been  interrupted  by  the  death  of  the  ex- 
ecutor Gruuer.  Both  parties  seem  to  have 
>een  willing  to  transfer  this  accounting  to  the 
•ourt  of  chancery,  and,  while  we  doubt 
'vtietber  this  was  a  competent  practice.  If  ob- 
ected  to  seasonably,  the  face  of  the  bllt 
probably  shows  JuilsdlctloD;  and,  as  it  has 
lot  been  questioned,  we  dlq;i08e  of  the  case 
ipon  Its  merits. 

The  complainants'  connael  st^te,  and  de- 
fendants' counsel  concede,  that  the  determl- 
aatlon  of  three  questions  should  settle  this 
3ase,  -viz.:  (1)  Did  Mr.  Gruner  exercise  rea- 
sonable care?  (2)  Did  any  loss  occorT  (8) 
Did  M.  P.  Ellis  compromise? 

Tbe  win  directed  the  executors  to  sell  and 
dispose  of  such  part  of  the  estate  as  they 
sbould  deem  for  tbe  best  Interests  of  the 
beneflclarles,  and  "invest  tbe  proceeds  In  se- 
cure interest-beaiing  bonds  and  mortgages, 
or  other  safe  and  reliable  interest-bearing 
securities,"  and  "to  keep  the  legacies  to  my 
SODS  safely  invested  In  good  and  reliable  In- 
terest-bearing securities."   Apparently  the  ex- 
ecutor Gruner  attempted  to  do  this,  and  tne 
evidence  leaves  as  little  doubt  that  be  failed 
to  do  so,  in  regard  to  tbe  funds  Invested  Id 
Ogemaw  connty.    It  is  said  that  he  never 
iteut  any  of  the  money  of  the  estate  to  that 
county,  and  the  circuit  court  has  so  found. 
-  Counsel  contend  that  Ellis  himself  Invested 
money,  aggregating  nearly  $88,000,  of  which 
'  $24,000  was  realized  in  cash,  and  that  there 
are  securities  in  the  admihiatrator'B  hands 
for  more  than  the  remaining  indebtedness. 
This  Is  not  a  BUtUclent  answer  to  tbe  de- 
fendants* claim.    Gruner's  control  began  in 
1886,  and  from  that  time  he  was  legally 
charged,  with  his  coexecutor,  with  the  duty 
of  investing  this  fund  for  the  benefit  of  the 
.  estate  as  fast  as  It  was  paid  in,  and  of  col- 
lecting the  securities  as  fast  as  they  became 
.   due,  if  collectible,  if  the  Interests  of  tbe 
beneficiaries  required  It.   There  Is  no  doubt 
.  that  he  should  be  allowed  to  treat  as  credits 
,   any  securities  taken  by  Ellis  which  were  en- 
tirely worthless,  and  such  as  are  yet  out- 
standing wbicb  reasonable  business  prudence 
Justlfled  his  omission  or  failure  to  collect; 
but  it  is  not  a  complete  answer  for  him  to 
say,  "I  have  here  the  principal  that  has  been 
invested,  and  I  am  not  to  be  held  accounta- 
ble for  a  failure  to  realize  a  profit  on  that 
Bum.">^or  is  It  an  answer  to  say  that  Ellis 
bad  great  confidence  In  French,  and  recom- 
mended him  to  Gruner  as  worthy  of  full 
confldetfce,  thereby  "justifying  entire  con- 
fidence on  the  part  of  Gruner,  and  excusing 
him  1q  leaving  the  estate's  interests  in  Oge- 
maw county  entirely  in  his  hands."  He 
(Gtodv),  not  French,  was  the  executor.  The 
cfMDpIabiaiit  claims  pay  tor  his  servlcea  as 


sary  and  reasonable  extent,  it  would  be  going 
too  far  to  say  that  he  could  divest  himself  of 
all  responsibility  regarding  his  trust  by  em- 
ploying French  to  act  in  his  steady/ 

After  the  appointment  of  Gruner,  there 
came  to  bis  hands  a  large  numl>er  of  Oge- 
maw county  mortgages.  These  bad  been  ne- 
gotiated by  French,  and  were  made  payable 
at  tbe  bank  of  Frendi  &  Co.  (1.  e.,  French  and 
Ellis),  at  West  Branch.  It  had  been  the  cus- 
tom of  Ellis  to  collect  money  due,  through 
French.  It  has  been  already  stated  that 
Ellis  was  a  copartner  in  the  bank.  There 
also  came  to  the  hands  of  the  executors  a 
mortgage  given  by  French  to  BUis.  It  was 
conditioned  as  follows: 

"This  mortgage  Is  given  to  indemnify  the 
said  EUls  against  all  loss  or  harm  by  reason 
of  engaging  in  copartnership  vrlth  tbe  said 
French,  and  Is  Intended  to  protect  and  secure 
said  Ellis  for  all  moneys  and  securities  that 
may  be  entrusted  to  said  French,  either  by 
himself  or  by  others  whereby  said  Bills  would 
be  Jointly  responsible  and  also  to  protect  said 
Ellis  and  Insure  the  payment  by  said  French 
of  his  share  of  the  losses  if  any  occur  in  the 
business  of  said  copartnership,  at  West 
Branch,  Ogemaw  County,  In  banking  and 
brokerage." 

"Provided  always,  and  these  presents  are 
upon  this  express  condition,  that  if  the  said 
parties  of  the  first  part  shall  and  do  well 
and  truly  pay,  or  cause  to  be  paid,  to  the 
said  party  of  the  second  part,  all  his  share  of 
the  losses  If  any  arise  In  the  copartnership 
between  the  said  French  and  the  said  Ellis 
at  West  Branch,  Ogemaw  County,  promptly 
and  upon  demand,  and  shall  also  faithfully 
account  to  said  Ellis  for  all  moneys  and 
securities  which  may  come  into  his  hands  as 
a  member  of  said  copartnership  or  as  the 
agent  of  said  Ellis,  and  pay  over  the  same 
on  demand,  and  shall  promptly  meet  and  pay 
ills  share  of  all  the  losses  as  aforesaid.  If 
any  occur  {said  parties  having  formed  a  co- 
partnership for  banking  purposes  aforesaid) 
then  these  presents  shall  cease  and  be  null 
and  void.  But  in  case  of  nonpayment  of 
the  said  losses  or  In  case  of  a  default  In  a 
faithful  accounting  and  payment  as  afore- 
said, at  tbe  time,  in  tbe  manner  and  at  the 
place  above  limited  and  specified  for  the  pay- 
ment thereof." 

A  year  or  so  after  Ellis'  death  there  was  a 
confprence,  at  which  the  Ogemaw  interests 
wore  discussed.  At  this  conference,  Mrs. 
Ellis.  H.  P.  Ellis  (then  a  minor),  French, 
Cheever,  and  Gruner  were  present  It  was 
then  agreed  to  close  out  the  copartnership, 
and  a  proposition  was  made  by  French,  to 
take  the  Ellis  Interest,  which  was  accepted. 
Kirs.  Ellis  n^eed  to  make  him  a  loan  of  $10,- 
000,  and  two  $;5.0(>0  mortgages  were  executed 
by  French  and  wife  to  her.  This  amount  was 
charged  to  Mrs.  Bills  by  the  estate,  and  the 


and  he  received  9S,000  additional  from  tlie  es- 
tate in  CBBh.  The  Indemnity  mortgage  was 
released.  It  Is  claimed,  and  there  Is  some 
evidence  tending  to  show,  that  It  was  fhea 
understood  that  Frrach  should  continue  to 
act  for  the  executors  aa  be  had  for  Ellis  in 
relation  to  the  mortgages.  At  all  events,  he 
was  allowed  to  do  so,  and  the  contestants  ac- 
quiesced. 

There  appears  to  have  been  a  difference  In 
tbe  value  of  lands  in  different  sections  of 
Ogemaw  county— some,  called  "plains  lands," 
being  sandy;  and  while  ocpectatlons  that  it 
would  be  found  valuable  may  have  prevailed 
for  a  time,  and  perhaps  were  indulged  by 
French  and  Ellis,  and  possibly  1^  Groner, 
these  expectations  were  not  realized,  and  be- 
fore 1890  Gronra-  directed  French  to  take  no 
more  plains-land  securities.  Beginning  about 
the  year  1883  tbe  Ogemaw  lands  depredated 
In  valn^  and  it  was  difficult  to  sell  them  at 
any  price.  It  is  ascribed  to  a  financial  dfr- 
presslm  which  pervaded  the  country  at  that 
time.  French  made  collections  upon  some  of 
the  mortgages  taken  by  ElUs,  and  in  some 
instances  either  reloaned  the  money,  or  sent  [ 
other  mortgages  already  in  his  possession  to 
Groner,  who  accepted  them.  Some  of  these 
mortgages  were  upon  plains  land,  and  are 
claimed  to  have  been  worthless  or  inadequate 
security  for  the  amounts  represented  by  them. 
Some  of  the  money  ctdlected  was  aroroinlat- 
ed  by  French  and  withheld  for  a  long  time, 
or  never  paid.  French  engaged  in  many 
enterprises  and  Investments,  and  bis  affairs 
culminated  in  his  failure  In  1888.  Thereupon 
Hudson  P.  EIIls  saw  him,  and  obtained  some 
security  from  him  cm  behalf  of  the  estate, 
which  we  need  not  discuss  In  detail  at  this 
point 

The  want  of  reasonable  care  relied  upon  by 
contestants  la  summarfased  in  the  brief  as 
follows:  (1)  "He  never  made  any  suffldent 
investigation  aa  to  the  character,  identity, 
location,  productive  qualities,  or  titie  of  the 
Ogemaw  securities,  but.  on  the  other  hand, 
left  everything  in  that  connection  wholly  to 
the  discretion  of  his  agent,  French."  (2)  The 
rdease  of  tbe  Indemnity  mortgage,  and  fail- 
ure to  take  any  other.  (3)  Neglect  to  heed 
admonitions  of  Frencb's  waning  finances  and 
consequent  embarrassment  (4)  Negligence 
in  Bending  dlscba^es  to  French,  and  omis- 
sion to  require  account  of  the  same.  (6) 
Failure  to  know  that'moitgages  were  fore- 
closed and  bid  off  by  French  without  pay- 
ment to  the  estate.  (6)  Omlsdon  to  collect 
past-due  paper  and  interest.  (7)  Beport  In. 
annual  accounts  of  mortgages  which  had  in 
fact  been  discharged  or  foreclosed,  and 
whfdly  lost,  or  paid  to  French.  (8)  Consent 
to  reduction  of  tbe  rate  of  interest  on  mort- 
gages. (8)  Failure  to  give  personal  super- 
vision  to  Ogemaw  loans.  .<10)  Same  as  No. 
3.  (11)  Leaving  ¥1,000  due  estate  In  hands 
of  French,  and  accepting  worthless  bank 
stock  as  security  tor  same.  Oonteatant^ 


stances  in  sopport  of  these  claliniL 

Counsel  for  the  contestant  liare  called  it- 
tention  to  a  large  number  of  spedflc  iteKt 
upon  which  they  claim  loaa.    Upon  the  a& 
er  hand,  counsel  for  the  cwnplalnmit  e(«fl» 
their  discussion  to  tiie  general  aocstkn  d 
whether  there  has  been  a  loss,  wltbout  at- 
tempting to  show  that  tbe  teBtlmcny  6m 
not  sustain  the  clalnu  of  oKiosliigr  comBd 
as  to  these  items.  It  seems  to  have  h«. 
conduslvdy  proven  that  the  morte^es  zc^ 
resented  by  these  items  came  to  tbe  hanii 
of  the  executor,  and  that  tbey  were  not 
paid,  and  we  find  nothing  to  Indicate  ttu 
the  loss  was  made  good  to  tbe  estate  by  A» 
executcHT.   It  is  clear  that  tbe  estate's  mu- 
ey  went  into  these  items,  and  ne-v&r  caiv 
out,  and  was  therefore  lost,  with  the  Interns: 
that  it  should  have  eaimed.    We  cannot  €f- 
cape  the  conclusion  that  Mr.  Grnner  wu 
exceedingly  lax  in  his  superrlslon  of  tlin>- 
dealings.  Apparentiy,  he  had  occaBional  pe- 
riods of  anxiety,  but  appears  to  bare  dew 
nothli^  more  than  to  ni^  French  to  c^lect 
and  to  have  Implicitly  believed  and  n£si 
\  upon  his  representations  in  all  thinsa;  or  id 
have  lacked  the  fOrce  of  character  to  con- 
trol or  supersede  htm.  Consequently  be  wae 
cheated  by  French  In  various  ways.  Worth- 
less land  was  Imposed  upon  him,  excesalTe 
loans  were  made,  coQections  were  not  re- 
ported, and  in  various  ways  the  estate  was 
depleted.  The  losses  npon  the  earlier  seen- 
ritles  may  have  been  in  part  dne  to  i 
shrinkage  in  values,  for  which  nelttaer  Gn- 
ner  nor  French  was  to  blame,  bnt  Oils  doff 
not  excuse  losses  upon  later  loans,  .^^e  think 
that  the  contestants  have  Just  cauae  to  com- 
plain, and  are  not  surprised  at  some  impi- 
tience  upon  the  part  of  the  beneficiaries,  who 
confront  the  condition  of  a  large  fortune  loei 
throu^  the  coincidence  of  Frendi's  want  of 
honesty  and  Gruner*s  Inattention  to  his  dxAjJ 
The  claim  that  these  losses  were  compro- 
mised by  H.  P.  Bills  to  not  aostalned  In  tbf- 
proof.  What  he  did  was  done  wltb  the  ap- 
proval of  Omner,  and  resulted  to  bis  ad- 
vantage. Tbe  claim  that  the  annual  ac- 
conntlng  predudn  inquiry  into  these  losses, 
upon  the  ground  that  th^  wore  adjndiei- 
tions  api«oving  what  had  beoi  done,  and 
tiiereby  binding  the  estate,  shonid  not  pre- 
vail. These  annual  repents  condsted  of  cred- 
its to  the  administrator,  and  chaises  against 
him.  So  far  aa  his  disbursemente  are  cto- 
cemed,  no  doubt  the  allowance  of  item 
bound  the  estate;  and  his  statement  of  as- 
sets ought  not  to  bind  the  estate  If  be  did 
not  have  them,  or  to  cut  off  his  responsiUl- 
Ity  if,  owing  to  his  negligence,  tbey  Aonid 
prove  worthless  or  not  be  collected.   It  now 
appears  that  he  did  not  have  an  of- tbe  se- 
curities dalmed,  and  that  some  of  tbesa  were 
not  worth  what  tbey  were  charged  as  repre- 
senting, and  that  this  was  In  whcde  or  hi 
part  due  to  hte  negligence.   It  is  therefore 
proper  to  Invratlgate  tiiem,  vrith  a  view  to 


vhicn  all  of  tneBe  items  snail  be  tested. 
Manifestly,  Mr.  Gruner  was  not  to  blame 
'or  the  taklDg  of  mortgages  prior  to  his  ap* 
^ointment  He  la  responsible  for  no  loss  In 
irollectii^  them,  unless  due  to  bis  want  of 
-casonable  dlUgence.  He  should  not  be  ex- 
pected to  make  good  shrinkages  due  to  flnan- 
jiul  fluctuations,  unless  his  want  of  diU- 
tscnce  in  omitting  to  collect  earlier  Is  a 
factor.   On  the  other  hand,  he  should  have 
known  when  money  became  due,  and  wheth- 
er it  WB8  paid.  Be  should  not  have  left  It 
In  tbe  bands  of  French  for  any  considerable 
periods;  If  he  could  reasonably  make  other 
use  of  it.  If  not.  It  might  not  be  negli- 
gence, unless  he  bad  reason  to  fear  his  In- 
solvency.  If  he  knew  that  French  was  over- 
burdened and  financially  embarrassed,  ha 
should  have  taken  steps  to  ascertain  what, 
if  anything,  was  due  the  estate,  wltii  a  view 
to  aecurtng  It  He  should  have  k^  the  se- 
cmitles  in  hla  own  possession,  and  have  kept 
track  of  them  when  sent,  with  discbarges, 
to  French.  Ite  had  acme  responslbUl^  in 
relation  to  titles  and  values.    Few)  men 
would  have  so  fal^  and  ImpUdlly  trusted 
so  large  Interests  to  another  tm  so  long  a 
period.   Tet  not  a  shadow  of  suspicion  of 
Urunex's  entire  honesty  of  purpose  la  discov- 
erable.  He  was  evidently  a  confiding  old 
man,  a  good  citizen,  worthy  ot  better  treat- 
ment and  a  better  ftite;  and  it  is  regretta- 
ble, and  doubtless  regretted  by  all  concerned, 
tbat  more  consideration  had  not  been  shown 
him  by  those  interested  in  pressing  this 
flaim  against  him,  and  their  advisers  and 
friends. 

Oounsd  for  the  contestant  have  dassl- 
fled  and  tabulated  the  alleged  losses  as  fol- 

Items  lott,  Init  contlQued  In  accouot  ot 

1S98    I  9,«B  «4 

LxMMs  through  nnauthorized  BettlementB. 1,679  02 

Lmbkm  through  taking  lunlor  mortgasea...  8,303  60 

laTeatmanU  oa  Inadequate  securltr   6,984  85 

Lioaaes  from  neilact  to  collect  Interest   849  93 

Money  collectsS  b7  French  and  kept  bj 

blm    1,157  n 

Decroaw  1b  Talue  accompanied  by  neglect 

to  collect   1,926  00 

Taxes  paid  on  securities   223  17 

Tbarer  mortgage  matter   150  00 

Interest  on  omitted  Items   676  53 

InterMt  on  nnaoeounted  balsoees   7S6  08 

Total   m.M  IC 

They  ask  that  the  account  be  surcharged 
with  these  items.  « 

First  Oass. 
1^  following  Items  had  become  wholly 
lost  to  the  estate  before  January  1,  1898, 
tbrou^  the  acts  of  Mr.  Oruner,  as  executor, 
In  discharging  and  thus  losing  tbe  Hens  of 
said  siwtgBges  in  some  cases,  and  In  fore- 
closing and  thus  losing  the  secnritles  and 
IKToperty  to  the  estate  in  others,  as  the  sev- 
eral properties  upon  which  such  securltiea 
rested  never  became  the  property  of  tbe 
estate,  namely: 


iMi    m  8$ 

The  Stocking  mortgage,  qtpearlng 

In  Hr.  Gruner'a  report  Januarr 

1, 1898  (discharged  by  Mr.  Gruner 

August  23,  1897).    Amount  actu- 

ally  due  tbereon  July  1.  1899....  (  S15  00 
InUrest  to  AprU  fi,  UOl.  at  <  per 

oanL    61  U 

Tbe  Darland  mortgage,  appearing 
In  Mr.  Gmner's  report  of  Jan- 
uary 1,  1898  (discharged  by  Mr. 
Gruner  Hay  13,  mm   I  366  90 

Interest  to  April  5,  1901,  at  6  per 
cent    64  20 

Tbe  Rose  Arnold  mortgage,  ap- 
pearing la  Mr.  Qruner's  report 
of  January  1,  1898  (discharged 
March  25.  1896,  by  Mr.  Gruner). 
Due  Jul7  1.  1890   9  660  66 

Interest  to  AprU  B,  1001   16  60 

The  WoodveUa  mortgage,  appear- 
ing In  report  of  January  I,  1S98 
(foreclosed  and  sold  April  7,  1694, 
bid  oil  by  French  Id  his  owd 
name,  and  sold  by  him  to  Hol- 
dred).    Principal  ApHl  25,  1899. .  I  835  00 

Intereat  to  April  6,  1901   4M  00 

The  Morriaon  mortgage,  appearing 
tn  report  of  January  1,  1898  (dis- 
charged Oct.  22.  1896,  by  Mr. 
Gruner).  Amount  due  November 
1.  1834    I  400  00 

Interest  to  AprU  6,  1901,  at  8  per 
cent.    202  61 

The    Charles    Woods  mortgage, 

appearing  in  report  ot  January  1, 

1698  (discharged  In  1803  by  Mr. 

Gruner).  Amount  due  June  28. 

1898    9    68  a 

Interest  to  AprU  6,  1001   U  7S 

The  Oeorg*  Struble  mortR&ge  (dis- 
charged June  30,  1S98).  Dis- 
charge recorded  and  security  not 
brought  into,  any  report  of  Mr. 
Gruner  subsequent  to  such  dis- 
charge. Amount  due  at  Ume  of 
discharge   1  IST  2S 

Interest  to  April  6.  1901   20  05 

Daniel  W.  Benjamin  form,  appear- 
ing in  the  report  of  Jaauary  1. 
1898.  This  mortgage  ms  given 
In  1SS6  tor   11,600  00 

Interest  accumulated  to  Jan.  1. 
1898    000  30 

Int.  to  AprU  6,  1901   400  00 

The  Fearer  mortgage,  appearing  In 
the  roport  ot  January  l,  1898.. ..  $1,200  OO 

Intereat  acomnulated  to  April  6, 

UOl   1.280  00 

  2,480  00 

Second  CSass. 

Mor^tages  wore  settled  by  Mr.  Gruner, 
without  order  of  court  or  authority  of  law, 
for  less  than  was  due,  and  the  estate  lost 
the  following  amounts,  respectively,  thereon: 

Rogers  mortgage  ,  •   9    76  27 

O'Connor  mortgage    66  09 

Burwell  mortKSKe    204  62 

Woughter  mortgage    42  64 

Mead  mortgage   139  84 

Peters  mortftHge    46  14 

KalU  mortgage    27  22 

Parliament  mortgage    24  10 

Shelllto  mortgage    ti  01 

Decker  mortgaKO   52  48 

Decker  mortKOKC    298  83 

Scbalble  mortgage    639  66 

Chambers  mortgage    96  13 

n,S70  OS 

—With  6  per  cent,  additional  interest  from 
September  1,  1900,  to  date  ot  payment 


9  1.0U  74 


976  U 


«1 1> 


M  38 


nsoo 


9U  66 


10  16 


117  10 


8,800  30 


Mortgages  upon  which  loss  resulted  from 
loaning  money  upon  Junior  mortgages  or  de- 
fectlTe  tities: 

Fmch  Lftke  and  Fune  tana  low   I  8,05  U 

Harden  mortgage  low   S98  GO 

HunUtOD  iiiortm«  lOM   5U  76 

Qoslin  mortgage  Ion   579  26 

RentMhlar  moitgig*    801  83 

»S.SOS  60 

Fourth  Glass. 
Losses  by  loaning  npon  Insnfll^ent  securi- 
ty: 

Steven*  mortgage  $  100  M 

Stanler  mortgage   492  04 

Hacht  mortg^    1,050  00 

Peach  Lake  and  Furxe  tanna   6,625  16 

Rentschler  mortgage    301  81 

Harden  mortgage    195  10 

CHie  last  three  items  occur 
in  the  last  above  given.) 

GoBlIn  mortgage    Sn  15 

Zlmmer  Houu  mortgage   211  06 

C.  P.  Walker  mortgage   413  S4 

L.  F.  Smith  mortgage   998  14 

Transo  mortgage    MS  98 

Beach  mortgage    SOB  95 

Tawas  BanSttoA.   tS86  00 

 tu,uon 

Fifth  Class. 

Losses  resulting  from  negligence  In  col- 
lecting Interest,  and  allowing  it  to  accumu- 
late to  a  point  beyond  the  value  of  the  prop- 
erty: 

Abbott  Mttagea  ISIS  71 

O'Clalr  mortgage    17R  96 

Hayes  mortgage   119  71 

Tachelrhart  mortgage    177  58 

Stevens  mortgage    100  98 

(The  last  Item  being  also  Included  In 
the  list  last  above  given.) 

A.  AbboU  mortgage   157  00 

1960  91 

Sixth  Olass. 

Money  collected  by  French,  as  agent  or  at- 
torney of  said  Gruner,  and  allowed  to  remain 
In  his  hands,  resulting  In  losses  to  tiie  estate 
from  that  cause: 

McCrlmmon  mortgage  t    68  39 

Huston  mortgage   6S  47 

Ranger  mortgage   ■   8S  20 

Link  mortgage    82  07 

Reed  mortgage    73  13 

Rohl  mortgage    92  89 

Jones  mortgage    156  99 

Maurer  mortgage    373  86 

Heir  mortgage    66  G7 

J.  P.  Benjamin  mortgage   47  86 

Freed  mortgage    26  38 

Abbott  Blook  ra&ta,   126  40 

n.u7  SI 

Seventh  Glass. 

Loeses  on  loans  made  by  Ellis  wbicb  be- 
came Insufficient  security  because  of  de- 
crease In  value  of  property. 

Oetrum  mortsaga   >.■■  tl,9a6  00 

Eighth  Class. 
Moneys  paid  for  back  taxes  and  tax  deeds 
upon  lands  covered  by  mortgages  belong- 
ing to  the  estate,  such  payments  and  pur- 
chases having  been  made  to  protect  the  Inter- 
est of  the  mortgagees  because  the  several 
amounts  paid  for  these  tax  deeds  and  back 
taxes  were  upon  property  where  the  security 
held  by  the  estate  was  already  more  than 


ty  rested: 

Abbott  cottages   *   «  S 

Qreen  house    t  St 

Goslln  house    4  SB 

Ooslln  farm    U  B 

Ooslln  farm    14  OT 

Hiram  Brooks  farm   24  CS 

Hiram  Brooks  farm   S2  M 

Opera  house    15  4S 

Bbelllto  house    S  SS 

La  Point  bouse   S  9 

B.  and  J.  O'Clalr   S8  M 

B.  Hares    IS  TX 

C.  J.  McCrlmmon   12  Si 

C.  Beakner    0  0$ 

a.  RentscUer    4  SO 

U  Smith    11  X 

 IB5C 

Ninth  Glass. 

Tluvtr  Bortgise  matter   USSM 

Tenth  Class. 
Interest  on  two  omitted  Items: 

nStOS  from  Oct  1.  1899   fl20  X8 

|70G.4e  from  Jan.  1.  1891   S5S  IS 

Total    isna 

Eleventh  Class. 
Defendants  object  to  the  allowance  of  the 
Item  credited  to  said  Onm»  as  a  diabnrae- 
ment  to  complainant  Gheevw  dnitns  the 
years  1898  and  1889,  amonntliig  to  f736.ri^ 
because  complainants  have  not  fnrntehed  de- 
fendants with  an  Itemised  list  of  aaid  ac- 
count, u  asked  for  In  defaidaiitsi*  «xcfp- 
tloM,  and,  In  the  absence  of  ancb  Itemlied 
statement,  these  defendants  claim  tlie  oonn 
should  disallow  the  whole  bill. 

The  amount  that  defendants  ask  to  Iwv* 

the  executor's  account  surcharged  wltlt 

under  this  Item  is   $    ns  ■ 

Recapitulation  of  Losses. 

Total  loss  enumerated  under  subdivision  1..  9  9,963  tt 

I,e73  M 

».. 
4 

Oess  three  Itema  In  subdlvlston  S)   fi^W  S 

ToUl  loss  enumerated  under  subdivision  6 
(lees  Item  of  Stevens  mentioned  In  sut>- 

division  4)    ten 

Total  loss  enumerated  under  subdivision  6..     1.157  n 

7.. 

"  '•  "  "  "  8..  2a  r 
  '•         **  i»» 

"       ■'  "  "       10..        875  3 

-       "  *  «  «       11..        736  01 

«n.M)ii 

For  convenience,  we  wUl  consider  tbe 
Items  referred  to  in  classes  as  aniggested  la 
the  brief.  The  first  class  contains  a  list  of 
mortgages  for  which  the  executor  claimed 
credit  In  the  account  of  189&  That  Cact  need 
have  no  especial  significance  for  tbe  pm- 
ent  purpose,  the  more  Important  faMinIrr  b^ 
Ing  whether  tbe  estate  Is  given  credit  for 
them  in  tbe  account  set  iq»  In  the  bill.  TCe 
do  not  discover  that  complainants'  britf 
claims  tbls. 

First  Glass. 

(a)  Slmms  Mortgage.  As  to  this,  eras- 
plalnants'  counsel  stated  on  the  hearing  tbat 
he  thought  it  was  not  included  by  them  as 
asset.  This  was  given  July  5,  18&5.  for  967^ 
It  was  well  secured.  Interest  was  9  per 
cent  In.  the  annual  account  of  1896.  Mr. 
<3runer  reported  tills  mortgage  as  a  crrdit 
9783.38,  and  in  September  1899^  98S4JI5  at 


[ue  tnereiipon.  rne  leaser  sum  m  lasen. 
'in  January  15, 1897,  be  executed  a  discharge 
»f  tbls  mortgage,  and  sent  It  to  French.  It 
•va  s  recorded  Jan  uary  ITtb.  Either  the 
Lmount  of  this  mortgage  was  paid  over  to 
^runer,  and  should  not  have  appeared  In  the 
locount,  or  It  was  not  reported,  and  the 
Money  was  with  French.  We  understand 
;hat  French  never  paid  it  OTer,  or  otherwise 
iccounted  for  It.  It  was  negligence  to  leave 
:bls  matter  unsettled  from  January  15,  1897, 
md.  It  ahonld  be  charged  against  the  exec- 
utor at  the  amount  due  January  IS,  1898^ 
that  being  the  sum  chargeable  against 
E<^rench.  Interest  should  be  added  to  the  le- 
gal rate  from  that  date. 

(b)  The  Stocking  Mortgage.  This  was  giv- 
en Jnne  15,  1888,  for  $500,  for  five  years,  at 
10  per  cent.  It  covered  a  house  and  lot  in 
"West  Branch.  Interest  for  four  years  and 
S35  was  paid  upon  it  On  August  23,  1897, 
tbe  mortgage  and  discharge  were  sent  to 
French,  and  the  latter  was  at  once  recorded. 
Oruner  testified  that  he  never  received  pay- 
ment of  It  He  reported  it  aa  an  asset  In 
189& 

•6S3.S0.  Amt  au6  Jan.  1,  1898  (OB  00 

lot  to  AprU  S,  Un,   61 11 

$876  U 

item  should  be  allowed,  with  interest 
at  the  legal  rate  after  September  1,  1897, 
on  amount  then  unpaid. 

(c)  Darland  Mortgage.  This  was  reported 
in  Janijary.  1898,  at  $356.99.  It  was  given 
for  $300,  on  40  acres,  April  18,  1891.  8  per 
cent.  French  became  owner  of  the  land  by 
purchase,  and  aalced  for  a  discharge  of  tills 
mortgage,  which  was  aent  June  13,  and  re- 
corded June  25, 1898.  He  then  sold  to  Smith, 
and  took  back  a  mortgage  to  the  dlls  es- 
tate for  $410,  and  this  was  turned  over  as 
a  new  loan,  independent  of  the  Darland  loan. 
The  Darland  loan  was  lost 

DOS  Jan.  L  1898  |S66  99 

Int  to  April  S.  1901.  «  pM>  oent   64  20 

Totrt   imu 

This  should  be  charged  against  the  ex- 
ecutor at  the  amount  due  June  26,  1898,  with 
legal  interest  from  that  date. 

(d)  Roae  Arnold  Mortgage.  This  mortgage 
was  given  March  30,  1890;  $800;  interest, 
0  per  cent;  discharged  March  8, 1895.  Noth- 
ing was  ever  paid  upon  it,  and  Gruner  did 
not  know  the  facts  regarding  its  disposition 
until  after  the  failure  of  French  In  July, 
180S.  He  never  inquired  about  it  Counsel 
claim  as  follows: 

Due  Julr  1.  1899  $660  66 

InL  to  April  6,  UOl   16  62 

8607  38 

IJke  the  former  mortgages,  it  should  be 
allowed  at  the  amount  due  March  S,  1895, 
with  lawful  interest  from  that  date. 

(e)  Woodweiss  Mortgage.  This  mortgage 
drew  interest  at  10  per  cent  It  was  fore- 
closed and  the  land  sold  to  French,  April  7, 
18m.   U*-  ^old  ft  ta  Boldred  In  Jaaiwrn 

B6N.W.-88 


louB.  uniy  inree  years  mieresi  was  r 
Ized.  The  sheriff's  deed  was  reported 
Gruner  in  1894,  but  be  did  not  pay  furt 
attention  to  It  and  French  appropriated 
The  executor  should  be  charged  with 
amount  received  by  French  upon  this  la 
with  Interest  at  the  legal  rate  from  date 
such  sale. 

(f)  Morrison  Mortgage.  This  was  a  m< 
gage  for  $400,  November  1,  1890.  It  t 
discharged  October  22.  1896.  No  part 
principal  or  interest  was  paid,  and  all  \ 
lost.  French  collected  It  and  never  accou 
ed  for  it   Contmtants  claim  as  follows: 


I>n«  Not.  1.  18»4  

Intmat  to  Aptll  S,  1901,  »  pw  oent. 


 uw. 

  20i 

tm 

The  execntOT  will  be  cliai^ed  with  I 
amount  due  upon  November  1,  1894,  with 
terest  at  stipulated  rate  to  October  22,  18 
and  lawful  rate  on  the  amount  from  tt 
date. 

(g)  Chas.  Woods  Mortgage.  This  was  glv 
for  $1,000  June  6,  1886,  10  per  cent  runnl 
three  years.  A  discharge  was  recorded  S( 
temher  27,  1803.  French  continued  to  p 
on  this  as  late  as  1898.  In  September,  181 
account  he  states  that  principal  and  inten 
were  collected  by  French.  Previously  It  w 
always  reported  ab  an  asset  and  in  1898 
$478.87. 

Amount  claim  to  ba  due  Jrae  A  1898   168 

Intorest  to  April  fi,  1901   U 

iro" 

Tbe  amount  collected  (i.  e.,  $68.48)  staou  I 
be  charged  executor,  with  Interest  at  leg  I 
Xfite  from  June  28,  189a 

(h)  George  Struble  Mortgage.  Mcvtgage  fi  ' 
$175.  Dlschai^  June  20,  189a  Stated  :  i 
have  been  discharged  In  his  1899  accoun  , 
but  no  debit  for  ivoceeds. 

DU8  Kt  date  of  dlscbargs  81S7  : 

Interest  to  April  6,  1H)1   29  1 

This  item  should  be  allowed. 

<i)  Benjamin  Mortgage.  $1,600;  10  pe 
cent;  1886.  This  mortgage  wbb  foreclose  . 
by  Gruner's  direction,  and  bid  in  by  Frenc  i 
on  October  24, 1891,  In  his  own  name.  Notl ' 
ing  was  paid  by  him.  He  took  possesslo  i 
at  once,  and  mortgaged  the  entire  100  acre  i 
to  Knight  for  $1,400.  He  then  sold  40  acre  i 
to  Parliament,  and  procured  a  release  fron  i 
the  Knight  mortgage.  Gruner  first  learne<  I 
these  facts,  after  the  failure,  through  H.  E , 
Ellis.  French  then  deeded  the  120  acres  ti 
the  Ellis  estate,  subject  to  the  Knight  morl 
gage,  upon  which  nothing  had  been  paid. 
Claimed: 

Principal   |1,600  0' 

Int.  to  Jul  1,  1898   900  3ii 

Int.  to  Apr.  fi,  UU   400  o<i 


t2,S00  Sli 

This  item  will  be  charged  against  the  ex 
ecutor  at  the  amount  renllzed  by  Frencli 
from  his  mortgage  and  sales,  with  Interes" 
at  lawful  rate  from  dates  of  said  mort 
■am  moA  iiesi 


8  per  cent  On  June  8,  1893,  Gruner  sent 
French  a  discharge,  which  was  recorded 
June  10th.  It  appears  that  French  had  pur- 
chased the  land  from  Peaver,  and,  after 
recording  the  discharge,  traded  it  for  other 
property.  Mr.  Gruner  reported  this  regularly 
as  an  existing  mortgage,  and  in  1898  account 
at  J819.  He  never  received  any  money  upon 
It,  and  testified  that  he  made  no  Inquiries 
about  It;  that  he  knew  that  more  than 
$2,000  was  due  upon  it,  did  not  know  what 
had  become  of  the  property,  and  had  never 
examined  to  see.  When  French  sold  the 
land  after  acquiring  an  unincumbered  title, 
as  stated,  be  took  back  a  mortgage  from 
Link,  the  purchaser,  to  himself,  for  $620. 
This  mortgage  be  sent  to  Gruner  as  an  inde- 
pendent loan.  Gruner  testified  that  it  was 
probably  Jn  settlement  of  account,  but  was 
not  to  pay  anything  upon  the  Peaver  mort- 
gage, and  the  estate  has  rtolized  nothing 
upon  the  Peaver  mortgage.  Amount  claim- 
ed is: 

Principal    11,200 

IntorMt  to  April  B,  UOl   1,280 

This  Item  should  be  charged  to  the  executor 
at  the  amount  due  June  10,  1893.  Interest 
should  be  computed  at  legal  rate  from  that 
date. 

From  the  fore^lng  It  appears  that  In  eeren 
Instances  he  sent  discharges,  and  In  two 
instances  permitted  foredosnres,  without 
knowing  that  French  had  converted  the  prop- 
erty. This  covered  a  period  of  10  years— the 
first  being  In  1888,  and  the  last  In  1886-and 
It  caused  a  loss  to  the  estate  of  more  than 
$8,000. 

Second  Glass. 
The  Items  contained  in  this  class  consist 
of  alleged  errors  or  concessions  In  settle- 
ment The  proof  consists  mainly  of  the  tes- 
timony of  Babbitt  who  testifies  to  computa- 
tions and  losses.  It  does  not  satisfactorily 
appear  how  these  discrepancies  arise  In  the 
various  cases.  Many  of  the  transactions  In- 
volved are  remote  in  point  of  time,  and,  if 
they  were  concessions,  we  are  not  satisfied 
that  they  were  not  wisely  made.  The  items 
In  this  class  will  be  disallowed. 

Third  Class. 

(a)  Peach  Lake  Mortgage.  After  dischar- 
ging the  Indemnity  mortgage,  Mrs.  Ellis 
took  two  mortgages  on  the  Peach  Lake  farm 
and  other  properties.  Including  an  opera  house 
in  West  Branch,  In  the  deal  relating  to  the 
copartnership,  Gruner  afterwards  bought 
these  mortgages  for  the  estate,  paying  $7,- 
750  for  the  same,  besides  some  interest 
The  small  properties  were  released  at  some 
stage  of  the  proceedings,  but  It  Is  not  shown 
when.  After  French  failed,  H.  P.  EUls  learn- 
ed  that  tbt^  Tr^«  pil^  nwrtgiffe  ^ 


to  the  estate.  At  the  same  time  Eliis,  wt^ 
had  learned  that  title  to  several  farms  -apa 
which  the  estate  held  mortgages  inadequate- 
ly secured,  induced  French  to  quitclaim  thee 
and  the  opera  house  to  the  estate,  the  deed 
providing  that  the  mortgages  ahould  o^t 
merge.  It  was  afterwards  learned  that  he 
bad  previously  deeded  the  opera  boose  u 
other  parties.  This  left  the  security  for  xht 
two  $5,000  mortgages  as  follows:  One  vu 
second  to  a  $1,500  mortgage  on  the  open 
house,  and  the  first  mortgage  on  Peach  L^e 
farm.  The  other  was  third  on  the  open 
house,  and  second  on  the  farm.  Kills  threa:- 
ened  to  cut  off  the  purchaser  of  opera  hoax 
by  a  foreclosure,  and  French  procured  aox-; 
friends  to  take  Ellis  hen  on  opera  house  a^d 
deed  the  estate  four  houses  and  lots.  tIlc^ 
afterwards  netted  the  estate  $725.  Tbr 
homestead  sold  for  $800.  There  was  a  mort- 
gage given  on  a  portion  of  tills  farm  fcj 
Furze  to  the  estate  fn  1888  for  $1,900,  and 
was  found  to  be  subject  to  a  prior  mortga^ 
amounting  to  $417.  Counsel  figure  that  the 
Peach  Lake  farm  cost  the  estate  921,52SJfi. 
and  was  worth  but  $5,000. 

(b)  Marden  Mortgage.  $300;  8  per  c«it: 
given  March  9,  1895.  Nothing  was  collected 
upon  this  mortgage.  It  was  a  second  mort- 
gage, the  first  being  afterwards  bought  bv 
Gruner  for  $263.97.  A  loss  of  nearly- $396.!iO 
is  claimed.  We  are  not  advised  whether  an; 
attempt  was  made  to  collect  it.  Gmner  left 
the  matter  wholly  to  French. 

(c)  Hamilton  Mortgage.  $500.  This  was  a 
third  mortgage.  The  land  was  sold  on  fore- 
closure of  the  second  mortgage,  and  the  E3M< 
security  was  thereby  lost  Gmner  held  this 
mortgage  from  1892  to  1S97.  and  took  no  a<> 
tlon,  though  Informed  in  1897  by  letter  tbat 
it  was  a  third  mortgage.  The  claim  m 
lost 

Principal   Wtt 

Intereat   »  7« 

The  Goslin  Mortgage.  Given  November  13. 
1804;  $(KX>  on  house  and  lot  and  40  acres  of 
land.  There  was  a  prior  mortgage  on  the 
land,  and  tax  titles  on  the  house  and  lot. 
Gruner  bought  these.  Only  $42  was  reallml 
on  this  property. 

Rentschler  Mortgage.  $300;  8  per  cent.:  dat- 
ed March  9,  1895.  This  was  a  second  mort- 
gage, and  nothing  was  collected  upon  it 
Gruner  bought  the  first  mortgage  for  the 
estate,  and  paid  $293.97.  The  estate  Ion 
about  $400  In  the  transaction. 

It  Is  a  perplexing  question  to  know  wha: 
Justice  requires  as  to  this  class  of  securities. 
It  was  prudent  to  close  out  the  copartnersbi; 
matter,  and  It  has  been  fortunate  that  It  was 
done,  as  the  consequences  wonld  have  beti: 
serious,  had  it  continued.  Even  at  that  time 
French  was  deceiving  bis  benefactors,  as  is 
,ail^^  by  the  ti^nncUuii.    tih.-  tjutlii^nmtq- 


-uui.«^<i]jv  nao  Buiniuucjrcu        uiai-  uiut;,  uui, 

re'liile  it  may  have  provided  security  for  the 
SI  lis  Interests,  Its  chief  purpose  appears  to 
tiaTe  been  to  iDdemnify  him  in  copartner* 
^liip  matters.  This  transaction  had  the  ap- 
f>roval  of  Mrs.  Ellis  and  H,  F.  Ellis,  who  was 
at  Uiat  time  old  enough  to  be  counseled,  with, 
thougb  not  of  age.  We  think  the  claim  upon 
the  Peach  Lake  farm  matter  should  be  disal- 
lowed, except  as  to  the  loss  upon  the  Furze 
mortgage.  The  Marden  claim  will  also  be 
disallowed.  It  appearing  that  this  farm  was 
traded  for  the  Klacklng  farm.  The  other 
■Items,  including  the  Furze  farm  mortgage, 
will  be  allowed,  with  simple  interest  upon 
tbe  respectlTe  loans  at  the  legal  rate,  after 
deducting  amounts  paid. 

Fourth  C^BS. 

(a)  Stevens  Mortgage.  Tbe  SteTens  mort- 
gage -was  glTOi  originally  for  $300.  We  do 
not  readily  find  the  date,  owing  to  a  mistake 
In  the  Index,  but  It  had  Increased  over  $200 
upon  July  20,  1^8.  It  was  finally  sold  by 
H.  P.  ElIlB  for  $450;  and  tbe  testimony  Indi- 
cates that  tblB  iB  all  that  It  was  wortb. 

(b)  Stanly  Mortgage.  The  record  abows 
a  loss  on  this  mortgage  of  $140.19;  See  state- 
ment of  Babbitt  on  page  1426  of  tbe  record. 
It  was  on  plains  land. 

(c)  The  John  Hacht  Mortgage.  Tbla  was 
gtren  September  12,  1887,  for  $2,000,  and 
ran  five  years.  Interest  was  allowed  to  ac- 
cumnlato  as  follows: 

In  1S8S  I    s  00 

In  1889   189  00 

In  1891   234  00 

In  1892   :   3S8  00 

In  1H93    368  44 

In  1894    428  44 

In  1S9S    688  00 

In  18i)6    742  00 

In  1S9T   882  00 

In  1898    1,022  00 

In  1S9B    1,171  39 

Mr.  Omner  admits  that  he  had  never  seen 
this  land  untU  1897  or  1998.  This  mortgage 
Is  still  anpald.  Oontestaots  claim  a  loss  of 
$2,060. 

The  Peach  Lake  and  Furze,  Marden,  Gos- 
Itn,  and  Zinuner  mortgages  have  been  consid- 
ered elsewhere. 

Zimmer  Mortgage.  $500;  3  years;  given 
November  17,  1890;  8  per  cent  French  own- 
ed a  house  and  lot  Zimmer  was  bis  hired 
man.  who,  to  accommodate  EYench,  accepted 
a  deed,  and  gave  mortgage  to  French,  who 
turned  it  over  to  Ellis  estate  for  money  out 
of  the  estate,  and  then  Zimmer  deeded  back 
to  French.  Security  was  inadeqnate,  and  re- 
sulted in  a  loss  of  $211.05. 

The  C.  P.  Walker  Mortgage.  $300;  7  per 
cent;  dated  December  12,  1896.  French  had 
Owned  this  land,  and,  after  .  taking  off  the 
timber,  had  deeded  it  to  Walker,  without 
other  consideration  than  this  mortgage. 
French  then  let  Gruner  have  it  in  place  of 
moneys  collected  for  the  estate.  It  was  upon 
plains  land,  which  was  worthless,  and  up- 
on which  Gmner  had  Instrncted  not  to  loan 


lost,  it  Is  said. 

L.  P.  Smith  MOTtgage.    We  1 
to  this  mortgage  in  connection 
land  mortgage,  and  we  Judge  f 
tlmony  of  H.  P.  Ellis  that  it  is  ci 

The  Tranzo  mortgage,  given 
1894,  for  $100,  at  10  per  cent,  wi 
land.   Nothing  haa  been  realized 

The  James  Beach  mortgage  w 
$450,  on  40  acres  of  land.  May  7, 
ner  never  saw  it  and  the  proof 
it  was  poor  land.  Taxes  and  ii 
allowed  to  accumulate  until 
amounted  to  $566.32.  It  Is  clali 
caused  a  loss  of  $300.  Counsel 
what  has  become  of  this  mortgi 

Tawas  Bank  Stock.  In  1895 
been  allowed  to  retain  for  two  ye 
$2,000  which  he  bad  collected  foi 
Gruner  then  took  from  French,  f 
It  a  demand  note,  taking  as  sei 
stock  In  a  Tawas  bank.  Tbis  ws 
the  Interest  amounting  to  $1,2( 
testified  that  he  expected  that  1 
paid  soon,  but  nothing  was  evei 
it  and  It  does  not  appear  that  he 
lect  it.  The  stock  wsb  or  atterwa 
worthless. 

These  Items  should  he  allowed, 
Peach  Lake  and  Furze,  Rentsehlt 
and  Goslln  claims,  which  have  be 
and  passed  upon  In  another  clai 
Stevens,  Stanley,  Zimmer,  Tranzo, 
Tawas  Bank  stock  items,  as  we  t 
isfied  that  the  acceptance  of  these 
gent.  The  item  of  the  Hatch 
should  be  allowed  at  $1,171.39, 
the  amount  of  interest  which  ha 
lated  In  1809,  wltb  Interest  from  1 


Fifth  Glass. 


fall 


These  items  are  based  on 
lect  interest. 

(a)  Abbott  Cottages.  A  mortgaj  : 
was  taken  in  1887  upon  these  c(  : 
drew  10  per  cent  in  1898.  I  I 
French  in  possession,  and  $634  ba  : 
upon  the  mortgages.  He  took  the 
from  French,  and  sold  them  at  i 
loss  of  $219.71  to  the  estate.  On  r  ! 
witness  stated  that  on  those  sold  1 1 
loss  of  $135.33. 

(b)  The  O'Clalr  mortgage  was  gl ; 
30,  1885,  for  $300.  It  was  permit: 
for  10  years  without  any  paymenl 
closure.  A  loss  of  $175  is  claimed. 

(c)  The  Hayes  Mortgage.  Give: 
March  16,  18S6.  No  interest  was  : 
1893.  It  was  foreclosed  in  1898,  ii 
by  French  In  his  own  name,  wit 
ner's  knowledge.  Gruner  admits 
$110.85.  Contestants  claim  $11£ 
might  have  been  foreclosed  earlle 
are  not  satisfied  that  It  would  hav 
differently,  owing  to  the  condition  o 
ket  for  lands.  We  think  this  shoi. 
charged  against  the  executor. 


I 


March  30,  1SS9,  on  40  acres,  for  J140.  It  ran 
nine  years  without  payment,  and  Gruner  had 
forgotten  that  be  had  It  until  H.  P.  Ellis 
learned  of  It  at  West  Brancta.  French  sold 
this  land  to  Kennedy  npon  a  contract  receiv- 
ing $425. 

Abbott  Mortgage.  Given  July  18,  1887,  on 
several  cottages.  Amount,  $1,200.  French 
obtained  title  early  In  nineties,  and  collected 
the  rent,  and  paid  neither  rent  nor  interest 

With  the  exception  of  the  Hayes  claim  and 
Abbott  cottages,  these  should  be  allowed, 
with  simple  interest  at  the  legal  rate  from 
date  of  settlement.  It  is  not  made  clear  to 
us  how  contestants  are  entitled  to  rent  of 
cottages,  when  they  are  allowed  tor  Interest 
on  tbe  mortgageB. 

Sixth  Glass. 

This  class  consists  of  moneys  collected  by 
French  and  never  accounted  for. 

McCrlmmon  Mortgage.  McCrlmmon  mort- 
gage was  compromised  In  1898  by  Ellis,  In 
consequence  of  receipts  held  by  bim,  for  $68.- 
39  loss  to  the  estate. 

Huston  Mortgage.  Given  March  15,  1884; 
$300  at  10  per  cent.  One  hundred  and  fifty- 
four  dollars  paid,  not  accounted  for.  Loss 
of  $32  of  Interest  paid  French,  and  not  ac- 
counted for. 

Ranger  Mortgage.  Given  March  15,  1884; 
$300;  10  per  cent  Thirty-two  dollars  was 
paid  French,  and  not  accounted  for.  Amount 
claimed,  $35.20. 

The  Link  mortgage  has  been  referred  to 
In  connection  with  the  Peaver  mortgage.  It 
was  for  $410.  $29.70  interest  was  paid  to 
French  and  not  accounted  for.  Amount 
claimed,  $32.07. 

Hiram  Beed  Mortgage.  Given  June  6, 
1890;  $155.  H.  P.  Ellis  found  that  this  had 
been  largely  paid  to  French,  and  not  account- 
ed for.  He  adjusted  tbe  matter  at  a  loss, 
which  he  states  to  have  been  $65.83. 

The  Rohl  mortgage  was  given  June  6, 1894, 
for  $200— a  second  mortgage.  This  was  part- 
ly paid  to  French.  Ellis  settled  at  a  loss  of 
$86.01.    Amount  claimed,  $492.89. 

Jones  Mortgage.  Given  November  4,  1892; 
$675,-for  five  years,  at  8  per  cent  In  1898 
Gruner  reported  amount  $794.10,  Taxes 
were  back  amounting  to  $24.81.  French  had 
made  some  collections.  Ellis  settled  at  a 
loss  of  $140.19.  The  claim  is  now  for  $156.- 
99. 

Maiirer  Mortgage.  Claim,  $373.86.  It  was 
adjudicated  to  have  been  paid  to  French,  and 

was  canceled. 

The  Jacob  Mler  mortgage  was  given  to  Jo- 
seph P.  Ellis  for  $600.  At  his  deatli  $40.17 
was  due  for  interest,  and  it  was  so  invento- 
ried. The  estate  lost  $65.67,  according  to 
Ellis*  computation,  through  a  failure  of 
French  to  pay  over  collections  made  upon  it 
by  him. 

Abbott  Block  Rents.  It  is  claimed  that  the 
rent  for  this  property  was  lost,  to  the  amount 


allowance  of  this  Item.  It  was  lefeired  t 
in  another  class. 

J.  P.  Benjamin.  This  mortgage  was  s^rl  . 
In  1893.  It  is  claimed  to  have  been  ^n>: 
at  a  small  loss.  It  does  not  appear  wbf 
was  done,  though  counsel  undertook  to  ei- 
plain  it  Counsel  have  not  alluded  to  ^  i: 
their  brief.  This  mortgage  was  taken  '~ 
Ellis,  and  loss  is  not  satisfactmllr  eziuii- 
ed.   It  will  be  disallowed. 

Freed  Mortgage.  This  is  said  to  have  V^: 
settled  for  $22.75  less  than  amount  doe.  azi 
the  loss  is  charged.  We  do  not  discover  a  ir- 
nlal  or  explanation.  It  should  be  diaaUovk. 

Seventh  Class. 
Tbe  Ostrum  mortgage  was  taken  In 
by  Ellis  for  $800,  at  10  per  cent.  Two  yean 
lnt«'est  was  paid  to  Gruner.  Testatw  se- 
lected int«est  for  the  first  year.  Notliii; 
was  paid  afterwards.  It  was  plains  !i:>- 
and  Gruner  testified  that  he  found  out  ^r- 
fore  1890  that  It  was  not  worth  forecKfis; 
He  learned  so  from  French.  It  is  claiiL'^ 
that  it  was  collectible  In  1890,  but  we  at? 
not  convinced  that  this  Is  so.  Contestacr: 
are  asldng  pay  for  losses  occasioned  bj  Tid- 
ing mortgages  upon  plains  lands,  and  at  'l-* 
same  time  claiming  damages  for  a  failure 
to  collect  a  similar  mortgage  taken  by 
testator.  We  think  this  claim  ahonld  not  to 
allowed  to  them. 

Blgbth  OlassL 

These  claims  are  for  taxes  paid  tipon  land! 
covered  by  securities,  all  of  which  are  alicgfi 
to  be  Inadequate.  We  think  that  few  are  vsr 
id  claims.   The  following  should  be  alloved: 


OoBlln  honM   t  *  * 

OoallD  fsrm   li  " 

GoBllD  farm    U  ' 

McCrlmmon   1:: : 

RenUchler   ^  '" 

Smith   US 

Total   iFS 


Ninth  Class. 

The  Ttiayer  mortgage  was  recovered  fi 
payment  of  money  collected  by  FYench.  Id 
his  bookkeeping  he  took  credit  for  $150  x$  a 
disbursement,  as  though  he  bad  paid  tti^i 
amount  to  French.  Tills  was  an  wtor,  and 
we  see  no  reason  why  the  item  should  doC 
be  allowed  to  contestants. 

Tenth  Glass. 

These  claims  are  for  interest  on  lt«u 
omitted  from  Gruner's  account— one  In 
and  one  in  1899.   He  had  the  money,  and  U 
Is  charged  now  to  him  In  bis  account.  Sis- 
pie  Int^st  should  be  /tllowed  upon  them. 

Eleventh  Class. 

Amount  paid  Cheever.  This  Is  a  technic; 
claim,  and  should  be  disallowed. 

H.  P.  Ellis  went  to  Ogemaw  conntr  b 
1898.  and  at  that  time  obtained  from  Frencli. 
for  the  estate,  certain  deeds  of  property  apoa 
which  tbe  estate  held  or  pzerlonsly  had  mort- 


so  deeds  or  otner  property  to  make  up  ror 
if alcations.  He  also  received  from  Gruner 
Kmritiea  claimed  to  amount  to  upwards  of 
K>,000,  of  the  assets  of  the  estate.  It  Is  im- 
>rtant  to  ascertain 'whether  any  of  these 
lould  be  applied  In  reduction  of  the  losses 
>T  which  we  have  allowed  contestants.  So 
ir  as  the  960,000  of  securities  are  coucerned, 
ley  were  assets  of  the  estate,  for  which  the 
atate  sboald  have  bad  a  correq>ondlng  credit, 
:  It  did  not,  and  ought  not  to  be  nsed  to  off- 
st  losses  on  other  securities.  We  are  not 
lapressed  hj  the  claim  that  H.  P.  Bills  cans- 
d  the  failure  of  French.  It  is  evident  that 
E  was  time  something  was  done  to  seeore 
tils  estate,  and  that  French  must  have  fall* 
d  whenever  that  should  have  been  done, 
illlis  went  to  West  Branch  July  12, 188a  He 
ook  with  him  a  list  of  Becurltl«  ohtalDed 
rom  Gmner.  Gheever  followed  as  soon  as 
le  learned  of  the  failure.  Tb^  aecnred  Bome 
fonveyancra  from  French.  Buhsequently 
secured  a  deed  of  what  are  called  the 
'Stanley  lands."  They  also  obtained  a  deed 
it  the  French  homestead. 

The  Stanley  Lands.  These  lands  were  gtr- 
>n  upon  a  provision  contained  In  the  deed 
that  they  sbonld  settle  the  Benjamin,  Peaver, 
and  Manrer  mo^gages.  Ellis  accepted  the 
deed  npon  certain  representations,  which 
were  nntrue,  and  immediately  tendered  back 
a  conr^yance,  which  was  not  accepted.  The 
estate  nev«r  claimed  these  lands,  and  has  no 
equitable  claim  upon  them.  In  view  of  what 
passed.  We  snstaln  the  contestants'  conten- 
tion that  the  conveyances  received  were  not 
In  settlement  of  any  claim  against  or  lia- 
bility of  Omner.  They  w«e  taken  1^  blm, 
tbT0i4[h  his  agents,  as  security  for  the  pro- 
tection of  the  estate. 

Ellis  found  titles  In  French  to  premises  upon 
which  the  estate  had  mortgages.   Several  of 
these  have  been  mentioned.    He  Induced 
French  to  deed  these  oyer,  and  manifestly 
the  proceeds  should  apply  on  such  securities, 
and  surplus  If  any,  should  apply  on  other 
debts  of  French.  The  prc^ertles  thus  trans- 
ferred were:   (1)  Abbott  cottages.   (2)  Green 
house.   (S)  Ztmmer  house.   (French  testified 
that  tbs  mortgages  on  these  equaled  or  ex- 
ceeded the  value  of  the  property.)   (4)  Times 
Block.    (5)  Post-offlce  property.    (6)  Tinlau 
farm.    (7)  Peach  Lake  farm.     (8)  Furze 
farm.   (9)  Bacht  farm.    (1<Q  James  Beach 
farm.   (11)  Bentschler  farm.    (12)  Benja- 
min farm.    (13)  O.  B.  Stevens  house.  (14) 
Marden  farm.     (15)  Stanley   lands.  (16) 
Boynton  lands.     (17)  French  home.  The 
Times  Block  claim  was  admittedly  $8,301.96 
in  1889.  The  testimony  shows  that  It  is  worth 
no  more.  The  estate  bad  In  the  post  office 
In  1889 11,088.66.  It  was  shown  to  be  worth 
little,  if  any,  more.  The  claim  on  the  Tin- 
Ian  farm  In  1899  was  92,S42.13.    We  think 
this  was  all  that  it  vras  worth.  We  have  al- 
ready seal  that  kMses  were  sustained  on  the 
Peacb  Lake  farm,  Fme  farm.  Hacht  fitrm, 


farm,  atevens  bouse,  Marden  farm,  and  Stan- 
ley land.  Of  these  the  estate  la  allowed  for 
its  losses  In  the  following:  Furze  farm, 
Hacht  farm,  Beach  farm,  Bentschler  farm, 
and  Benjamin  farm.  It  would  seem,  there- 
fore, that  It  should  convey  such  of  these  as 
It  owned  at  the  time  this  hearing  was  had  to 
the  complainants. 

The  Boynton  Lands.  These  lands  were 
deeded  to  Gruner  In  trust  "to  be  nsed  to 
pay  any  Indebtedness  by  said  Myron  French 
to  Gruner  and  to  the  estate  of  Ellis,  the  Ann 
Arbor  Savings  Bank,  Mrs.  Markham,  and 
Jennie  E.  Cheever."  Boynton  and  Morley 
deeded  the  same  lands  to  Gmner,  but  not  In 
trust.  All  of  this  was  done  at  the  instance 
of  French,  who  assigned  a  land  contract  for 
them  to  Gruner.  The  latter  was  a  vrarranty 
deed,  and  the  former  a  quitclaim  Gruner 
afterwards  deeded  an  undivided  half  to 
Cheever.  without  mention  of  a  trust  French 
was  Indebted  to  all  of  the  persons  mentioned, 
and  owed  large  sums  to  both  Gruner  and 
Cheever.  We  think  complainants  cannot 
now  claim  the  benefit  of  these  lands  as  an  as- 
set of  Hie  Ellis  estate,  but  are  entitled  to 
any  Interest  that  such  estate  might  other- 
wise have  claimed.  The  French  homestead 
was  taken  In  settlement  of  ttie  Peach  farm 
and  opera-house  claims,  and  has  been  applied 
vpon  tbem.  The  amount  of  these  various 
Items  will  be  determined  upon  the  settlement 
of  the  decree  If  counsel  cannot  agree  upon 
them,  and  tbe  account  will  be  surcharged 
tbere\rith. 

Where  tbe  term  "legal  Interest^'  Is  used,  It 
Is  intended  to  mean  Interest  at  tbe  rate  of  S 
per  cent. 

Defendante  will  recovor  coate  of  both 
courts.  The  otho-  Justices  concnrred. 


PATS^  Village  Treasurer.  T.  0B0S8B 
POINTB  TP.  et  at 

(Supreme  Court  of  Michigan.  Oct.  12,  1903.) 

UUNICIPAL     CORPORATIONS  —  BTRUT 
PROVEafBNTa— BONDS— PAYMENT    OP  PRO* 

CEEDS  —  STATUTES  —  TITLE  —  CONSTTrU- 
TIONALITY— LOCAL  SELP-OOVERNMBNT. 

1.  By  Act  1901  (Loc.  Acta  1901,  p.  65.  No. 
303),  a  township  board  was  authorized  to  im- 
prove a  certain  street  aud  to  issue  bonds  there- 
toT.  Thereafter,  by  Act  May  28.  1803,  com- 
plainant village  was  created,  and  included  with- 
in its  limits  a  part  of  tbe  road  so  to  be  Improv- 
ed, and  such  act  declared  that  the  amouat 
raised  hy  the  sale  of  the  bonds,  with  accretions, 
should  be  paid  over  hy  the  township  authorities 
to  the  village  treasurer.  Held,  that  since  by  the 
change  in  the  political  authority  over  the  terri- 
tory the  villare  authorities  became  tbe  only 
ones  in  control  of  tbe  highway,  and  aathoHzed 
to  expend  the  money  raised  thereon,  sudl  act 
was  not  invalid  as  a  violation  of  the  right  of  lo- 
cal self-government. 

2.  The  title  of  Art  1908.  "An  act  to  Incorpo- 
rate the  village  of  Fairview  in  the  township  of 
Grosse  Pointe,  Wavne  county,"  was  suffldent  to 
cover  a  provision  for  the  expenditure  of  a  fund 
previously  raised  by  the  township  for  tbe  pur- 
pose of  improving  a  street  within  the  villavt. 


urer  of  tUe  Tillage  of  Falnrlew,  against  tbe 
township  of  Orosse  Pointe  and  otliera,  to 
review  an  order  directing  the  payment  of 
certain  fands  by  defendant  Affirmed. 

Moore  &  Moore,  for  relatw.  James  H. 
Pound,  for  respondents. 

MONTGOMERY,  J.  This  is  certiorari  to 
review  mandamus  proceedings.  In  1901,  by 
I^cal  Act  No.  303,  the  Legislature  author- 
ized the  township  hoard  of  the  township  of 
Grosse  Pointe  to  declare  it  expedient  to 
grade  or  otherwise  improve  Jefferson  ave- 
nue and  Mack  avenue,  in  said  township,  in 
a  certain  manner,  and  to  cause  estimates 
to  be  made  of  such  improvement  or  Improve- 
ments, and  to  fix  the  amount  necessary  to  be 
raised  for  the  purpose  of  such  improvements, 
and  the  amount  necessary  to  be  raised  by 
the  issue  and  sale  of  bonds  of  said  towuship 
for  that  purpose.  It  then  provided  for  a  vote 
of  the  electors  upon  the  proposition  for  an 
issue  of  the  bonds  to  the  amount  determined. 
Action  was  taken  upon  this  by  the  township 
board,  and  the  proper  amount  to  be  used  in 
paving  each  particular  street  and  each  por- 
tion thereof  was  speclfled.  Bonds  were  is- 
sued and  sold  to  the  amount  of  $176,880. 
The  board  thereafter  contracted  for  paving, 
except  tliat  portion  of  Jefferson  avenue  ly- 
ing between  the  easterly  limits  of  the  city  of 
Detroit  and  the  Cadleux  road,  now  In  the 
village  of  Fairview.  and  as  to  that  particular 
piece  of  pavement  they  bave  done  nothing. 
On  May  28,  1003,  the  Legislature  passed  an 
act  creating  the  village  of  Fairview.  By  the 
terms  of  this  act  the  whole  of  Jefferson  ave- 
nue between  the  easterly  limits  of  the  city 
of  Detroit  and  the  Cadleux  road  l8  within 
the  corporate  limits  of  the  village.  The  act 
provided  that  the  amount  raised  by  the  sale 
of  the  bonds  of  said  township  of  Grosse 
Pointe,  together  with  all  accretions  thereon 
by  way  of  Interest  or  otherwise,  should  be 
paid  over  by  the  township  authorities  to  the 
village  treasurer.  The  mandamus  below  di- 
rected the  village  authorities  to  comply  with 
this  requirement  of  the  statute,  and  it  is  to 
review  this  order  that  this  action  is  Ivought. 

It  Is  contended  by  defendant  that  this  act 
is  unconstitutional,  as  In  violation  of  the 
right  of  local  self-government  There  U  no 
doubt  of  the  legislative  power  to  designate 
the  authorities  which  shall  expend  highway 
moneys,  and  there  is  no  longer  any  Inhibition 
from  wltlidrawing  this  power  from  the  high- 
way commissioner.  Campau  t.  Highway 
Gommlssionar  (Mich.)  93  N.  W.  879.  The 
only  question  about  whicb  there  can  be  any 
doubt  la  whether  this  money  can  be  with- 
drawn from  the  township  as  a  distinct  politi- 
cal or^nlzatloo,  and  turned  over  to  the  au- 
tliorftiea  of  the  village.  We  are  mtlsfted  that 
tblB  was  ontiTcly  competent  £dr  ^  Xeslsla- 
tuib   ^Tbla  tuoA  waft  ralgefl  fear  «  BpeeUle 


purpose.  The  change  In  the  polltica]  n- 
ttaority  over  tUs  territory,  1^  whicli  the  mi- 
lage authorities  became  tbe  only  ones  wi^ 
have  control  of  this  highway,  and  the  oclf 
right  to  exi>end  tbe  mon^  npoD  It  raider  t 
not  only  competent  but  essential,  that  ite 
fund  shall  be  placed  in  the  bands  of  tbe  >:> 
tboritieB  having  the  ppwer  to  expend  It.  i: 
is  claimed  that  tbe  provision  for  tbe  expea^- 
ture  of  tbia  fund  was  not  witblu  tbe  title  ^ 
tiie  act  but  we  think  the  purpose  was 
dently  indicated  the  title.  People  v.  Ui- 
lianey,  13  Mich.  481;  Messenger  t.  Tea^:.- 
106  Mich.  664,  61  N.  W.  498:  Soukop  v.  V:b 
Dyke,  109  Mich.  879;  67  N.  W.  Oil. 

It  is  farther  claimed  that  the  order  et 
court  compels  the  jmymoit  by  the  defendin:  i 
of  money  in  excess  of  the  amoont  hi  a  I 
bands.   Upon  that  subject  tbe  return  of  t» 
circuit  judge  shows  tbe  following:    'T^herFS^•  | 
er  testimony  was  taken  showing  that  tte 
facts  and  figures  In  regard  to  amonnts  wm  | 
correctly  stated  in  the  petition  for  mandaaK^ 
and  counsel  for  the  petitioner  aabmitted  i 
computation  showing  the  amount  he  claimed  ' 
was  due  the  petitioner  undtf  the  facts  al- 
leged in  the  petition,  and  this  computatioa  I 
was  submitted  to  counsel  tot  the  respondeo:.  ' 
who  pointed  out  no  errors  therein  after  sot-  . 
ficlent  opportunity  therefor,  and  the  amoir^t  I 
so  fixed  was  ^,256.90,  Including  Intecvs 
up  to  August  3,  1908.   But  It  was  dabned  | 
for  and  on  behalf  of  the  respondents  that 
they  were  entitled  to  dednct   from  sajd  i 
amount  the  legal  expenses  which  tfaey  i*±'t  I 
respondents)  claimed  to  have  Incnrred  In  liti- 
gation and  inspection  and  preliminary  sa-  | 
veys  over  the  pavement  of  Mack  and  Jette:- 
son  avenues;  but  It  was  claimed  on  the  part  i 
of  the  petitioner  that  he  was  entitled  to  tbe  ' 
whole  amount  of  said  last-mentioned  sum. 
without  any  deduction  whatev«>,  and  pir- 
ticularly  without  any  deduction  for  rats 
and  expenses  of  litigations.  Tbe  responded'* 
were  unable  at  that  time  to  state  the  exact 
amount  of  money  they  had  expended,  anl 
the  amount  of  liability  they  bad  Incnrreii 
in  said  litigations  and  inspection  and  pre 
limlnary  surveys,  but  they  stated  that  tit 
amount  would  not  exceed  $5,000,  and  tU* 
$5,000  would  be  a  sufficient  sum  to  retain  iz 
their  bands  for  their  protection  on  acco'ir: 
of  the  money  so  expended  and  the  Ilabi.r? 
incurred." 

The  <H^er  of  the  drcidt  Judge  la  affirmed. 
The  other  Justices  concurred. 


GROSSK  POINTE  TP.  v.  FINN. 
(Supreme  Conrt  of  Michigan.   Oct.  22.  1903.- 

MUNICIPAL  CORPORATIONS  —  TOWNSHIPS  - 
BONDS— CREDIT  OF  CORPORATION— PLEDGE 
—STATUTES  —  CONSTITOTIONAUTT  —  LOCAL 

BELF-OOVJSKNMENT— INFKINOEMENT. 

1.  Where  a  lefiislutive  act  ojolund  «■  t 
feowniiii^  hoasd  aotMOr  «•  lamm$  baada  aai 


tare  and  EraTel  certain  portions  of  a  street  with- 
rt  Its  limits,  and  for  the  purpose  of*  defrayine 
Llie  cost  authorized  the  board  to  issue  and  sell 
lownship  bonds  not  to  exceed  a  certain  amount, 
xnd  to  raise  each  year,  by  taxation,  a  sum  suf- 
Scient  to  pay  the  interest  on  the  bonds,  together 
nith  a  further  sum  for  a  sinltinff  fund  to  pay  all 
tkODds  at  maturity.  Held,  that  since  the  town- 
sbip  board  was  a  representative  elective  body, 
and  the  duties  prescnbed  by  the  act  were  ger- 
mane to  those  previously  exercised  by  the  board, 
tbe  afTt  was  not  unconsutotional.  as  an  invasion 
of  the  right  of  local  self-government,  in  that  it 
did  not  reQOire  a  vote  of  the  electors. 

Brror  to  CSrcnlt  Court,  Wayne  Ooim^;  Jo- 
sepb  W.  DonoTan,  Judge. 

Action  by  the  township  oC  Grosse  Fointe 
agaiiut  Matthew  Finn.  From  a  Judgment 
in  favor  of  plalntU^  def»idant  bring!  on 
ror.  Affirmed. 

Oeer  &  Williams  and  H.  B.  Martin,  for 
appellant.   James  H.  Pound,  for  appellee. 

MOORE,  J.   The  Legislature  In  1903  pass- 
ed an  act  which  autborlKes  the  township 
l>oard  of  the  township  of  Orosae  Polnte  to 
pave,  gravel,  or  otherwise  Improve  a  certain 
portion  of  JefCerson  avenue  within  the  limits 
of  the  township.   For  the  purpose  of  defray- 
ing the  cost  of  the  work,  the  township  board 
-was  authorized  to  issue  and  sell  the  ne- 
gotiable bonds  of  the  township  to  an  amount 
not  to  exceed  $25,000,  and  to  raise  each  year 
by  assessment  on  the  taxable  property  in 
the  township  a  sum  sufficient  to  pay  the  in- 
terest on  the  bonds,  and  in  the  same  manner 
such  further  sum  as  It  might  deem  proper 
to  raise  for  the  purpose  of  providing  a  sink- 
ing fund  with  which  to  pay  the  bonds  at 
their  maturity. 

The  declaration  of  the  plaintiff  alleges  that 
the  township  board  has  by  resolution  au- 
thorized the  Issue  of  $25,000  of  bondB;  that 
it  advertised  the  bonds- for  sale;  that  the 
defendant  was  the  highest  bidder;  that  the 
plaintiff  and  the  defendant  entered  Into  a 
written  contract,  whereby  the  plaintiff  agreed 
to  sell,  and  the  defendant  to  purchase,  the 
bonds  for  a  stated  sum;  that  the  bonds  were 
tendered  to  the  plaintiff,  and  that  he  refused 
to  receive  them  and  pay  the  purchase  price; 
and  that  as  the  result  the  plaintiff  has  been 
damaged,  etc.  The  defendant  demurred  to 
this  declaration,  alleging  that  the  act  of  the 
Legislature  was  unconstitutional  for  the  rea- 
son that  the  act  deprives  tbe  quallfled  elect- 
ors of  the  township  of  their  right  to  deter- 
mine by  vote,  first,  the  improvements  which 
shall  be  made  by  the  township;  second,  the 
moneji  which  shall  be  borrowed  by  the 
township;  third,  the  taxes  to  which  they 
shall  be  subjected  for  the  payment  thereof; 
and  therefore  that  said  act  conferred  no  au- 
thority upon  the  township  board  to  make 
the  contract  for  the  sale  of  the  bonds;  also 
that  tbe  act  does  not  expressly  authorize 


credit  of  the  township.  The  circuit  Judge 
overruled  the  dfflnurrer,  and  held  the  act 
was  constitutional.  The  defendant  has  sued 
out  a  writ  of  error  to  have  the  action  of  the 
circuit  Judge  reviewed  by  this  court 

Does  the  act  give  the  board  authority  to 
pledge  the  credit  of  tbe  township  for  the 
payment  of  the  bonds?  The  authority  con- 
ferred upon  the  board  to  issue  the  bonds  and 
to  sell  them,  and  to  have  the  proceeds  thereof 
paid  to  the  township  treasurer,  necessarily 
implies  the  right  to  pledge  the  credit  of  the 
township.  1  Dillon,  Mun.  Corp.  |  127,  and 
note. 

The  second  question,  whether  the  act  is 
an  invasion  of  the  right  of  local  self-govern- 
ment, and  hence  unconstitutional,  Is  more 
difficult  In  support  of  the  contention  that 
it  Is  such  an  Invasion,  we  are  cited  to  cases 
of  People  V.  Hurlburt  24  Mich.  44,  9  Am.  Rep. 
103;  P&A  Oom'rs  v.  Common  Council,  28 
Mich.  228,  15  Am.  Rep.  202;  Ada  v.  Circuit 
Judge,  114  Mich.  77,  72  N.  W.  35;  Moreland 
V.  Mlllen,  126  Mich.  381,  85  N.  W.  882;  and 
others.  These  cases  undoubtedly  hold  that 
In  relation  to  local  affairs  the  L^islature 
may  not  withhold  authority  from  the  local  au- 
thorities and  confer  !t  uix>n  an  outside  agen- 
cy. An  examination  of  the  cases  will  show 
they  are  very  different  from  the  one  before 
as.  In  Township  of  Ada  v.  Circuit  Judge  the 
Legislature  said  that  certain  township  and 
tbe  county  of  Kent  should  raise  the  sum  of 
$10,000  to  be  used  In  the  construction  of  a 
bridge  In  violation  of  section  9,  art  10,  of 
the  Constitution,  which  requires  a  vote  of 
the  electors  before  so  large  a  sum  of  money 
shall  be  raised  by  tax  for  such  a  purpose. 
In  the  other  cases  tbe  Legislature  Itself  un- 
dertook to  appoint  officers  who  should  ad- 
minister local  affairs,  or  to  authorize  the 
Oovemor  to  do  so,  and  It  was  held  the  state 
might  not  interfere  and  control  by  compul- 
sory legislation  the  action  of  the  local  au- 
thority In  matters  exclusively  of  local  con- 
cern. In  the  case  at  bar  the  act  Imposes  the 
discretion  to  raise  and  expend  the  money 
upon  a  loCal  board  chosen  by  the  electors 
of  the  district  in  which  the  money  Is  to  be 
raised  and  expended.  In  Commissioners,  etc.. 
V.  Rush.  84  Mich.  154.  47  N.  W.  676,  the 
commissioners  of  parks  were  authorized  by 
the  Legislature  to  acquire  lands  for  pur- 
poses named  In  the  act,  subject  to  the  ap- 
proval of  the  common  council.  The  control- 
ler refused  to  sell  the  bonds  because  their 
Issuance  was  not  approved  by  the  board  of 
estimates.  In  the  opinion  written  by  Cham- 
plln,  C.  J.,  among  other  ttilngs  It  was  said: 
"It  is  claimed  on  the  part  of  council  for  re- 
spondent that  the  universal  custom  since 
1802,  when  the  town  of  Detroit  was  incor- 
irorated.  has  been  to  submit  every  Item  of 
expenditure  to  a  meeting  of  citizens  for  dis- 


lias  been  preserved  through  different  bodies, 
who  have  tak^  the  place  of  the  citizens' 
meeting;  that  therefore  It  la  the  design  of 
the  statute  still  to  require  erery  Item  of  ex- 
penditure to  be  passed  upon  by  aome  at^ 
thorlty  which  represents  the  citiaeDa'  meet- 
ing of  the  early  days  of  the  municipality. 
It  is  true  that  this  dieclc  upon  the  expendi- 
ture of  money  has  been  preserved  In  the 
legislation  concerning  the  dty  of  Detroit 
It  Is  doubtless,  however,  competent  for  the 
Legislature  to  provide  tliat  certain  expendi- 
tures may  be  made  upou  approTal  of  the 
common  council,  and  it  1b  competent  also  for 
them  to  atx>llBh  entirely  the  board  of  esti- 
mates, which  has  come  now  to  represent  the 
citizens'  meeting."  The  controller  was  di- 
rected to  sell  the  bonds.  In  Tlllotson  v.  Sag- 
inaw, 94  Mich.  240,  54  N.  W.  162,  an  act  of 
the  liegislature  authorizing  the  common  coun- 
cil of  Saginaw  to  issue  bonds  was  construed 
by  the  court,  and  it  did  not  therein  seem  to 
be  guestioued  that  the  Legislature  might 
confer  this  right  upon  the  common  council 
without  requiring  the  electors  to  pass  upon 
the  question.  In  Common  Council  t.  Gow, 
94  Mich.  453,  54  N.  W.  170,  the  only  question 
involved  was  whether  the  common  council 
could  authorize  the  Issuance  of  bonds  within 
certain  limitations  without  a  vote  of  the 
electors,  and  It  was  held  !t  could  do  so.  We 
understand  that  the  charters  In  most  cities 
and  villages  in  the  state  contain  like  powers. 

The  remaining  question  is,  can  the  Leg- 
islature confer  the  powers  attempted  to  be 
given  by  the  act  upon  a  township  board  al- 
ready In  existence,  and  which  was  not  elect- 
ed in  the  expectation  that  It  might  exercise 
any  such  powers.  Some  light  was  thrown 
upon  this  question  in  Oampan  v.  Highway 
Commissioner  et  al.  (Mich.)  93  N.  W.  879, 
and  Gampau  et  al.  t.  Township  Board,  Id. 
In  that  case  certain  powers  over  the  high- 
ways heretofore  exercised  by  the  highway 
commissioner  were  withdrawn  from  him, 
and  conferred  upon  the  existing  township 
board.  Justice  Montgomery,  speaking  for 
the  court,  said:  "One  question  Is  made  In 
the  certiorari  case  which  Is  not  presented 
by  the  chancery  record,  but  which  is  Im- 
portant to  both  cases,  viz.,  whether  the  law 
is  unconstitutional.  It  is  contended  that  It  | 
Is,  and  for  the  reason  that  it  withdraws  from 
the  highway  commissioner  bis  functions,  and 
that,  as  be  Is  a  constitutional  officer,  this 
cannot  be  done.  Without  exprftsalng  any 
view  as  to  the  validity  of  this  act  under  the 
ConstitutioD  as  it  stood  prior  to  amendment 
of  1899  (section  49,  art  4),  we  think  that  sec- 
tion is  a  sufficient  and  complete  answer  to 
the  plaintlfTs  contention.  It  provides  that 
the  r>egl8lature  may  provide  for  laying  out, 
construction,  improvement,  and  maintenance 
of  highways,  bridges,  and  culverts  by  coun- 
ties and  townships,  and  may  authorize  coun- 
ties to  take  charge  of  any  highways  within 
their  limits  for  such  a  purpose,  and  may 


duties  ot  the  township  commisBimierB  aad 
overseers  of  highways.  Language  oonid  ax 
well  be  more  plain,  and  we  tbink  It  cannot 
be  said  that  this  constitutloaAl  amendmcsi 
was  intended  exdnslTely  to  provide  tor  t 
county  road  system.  This  may  have  been 
the  prime  object,  but  It  In  terms  confos 
upon  the  Legislature  authority  to  prov^ 
the  laying  out  and  maintenance  ot  lil^wsp 
by  townships  as  well  as  counties,  and  g:Te» 
the  broadest  power  to  modify  or  abcdish  tiie 
powers  and  duties  of  township  commiaeioe- 
ers  and  overseers  of  highways."  Tbe  caae 
Is  not  wholly  in  point  because  the  qoestka 
of  whether  the  money  should  be  raised  « 
not  was  submitted  to  the  elector*  at  < 
township  meeting,  and  also  because  tbe  pre- 
cise question  involved  here  was  not  raiseu 
there.  As  we  have  already  stated,  the  tova- 
shlp  board  is  a  local  board,  elected  by  tbe 
electors.  It  ordinarily  represents  the  town 
ship.  Its  membership  is  made  up  of  mea 
whose  duties  are  the  most  important  of  thoee 
discharged  by  any  township  officer,  presmih 
ably  calling  for  the  highest  (X-d^  of  intel- 
ligence and  probity  of  any  of  tbe  townsbi? 
officers.  The  new  duties  conferred  by  the 
act  are  germane  to  those  heretofore  exercised 
by  tbe  township  board,  and  we  think  it  v&t 
competent  to  confer  .u[)on  them  these  new 
duties. 

Judgment  is  affirmed.  The  other  Jostkei 
concurred. 


BARCLAY  T.  ABBAHAM  et  ti. 

(Supreme  Oourt  of  Iowa.    Oct.  SO,  1003.) 
WATER  COnRSES-SDBTBRRANEAN  CHANNELS 
— PERCOLATING  WATERS— ADJOININO  0W»- 
ERS—WASTB— INJUNCTION. 

1.  A  well-defined  snbterranaan  stream  auin<rt 
be  div«ted  to  the  detriment  of  an  adjoinis; 
landowner. 

2.  The  presumption  Is  that  subterranean  wa- 
ters famishing  water  supplying  weUs  are  per- 
colating  waters,  unless  the  sundy  la  shown  to 
be  from  a  stream  of  known  and  defined  diaa- 

□el,  and  the  burden  of  proviti)!;  tbe  existence  of 
such  channel  is  on  those  asserting  it. 

3.  A  landowner  who  disced  a  well  obtaining  a 
supply  from  percolating  waters,  thereby  rat- 
ting off  the  supply  of  an  adjoining  owner,  must 
be  enjoined  from  wasting  the  fun  flow  obtain- 
ed by  him  for  the  mere  purpose  of  Injaring  his 

I  neighbor,  the  supply  being  more  than  adeqoan 
■  for  both. 

Appeal  from  District  Oourt,  Boone  Oomity; 
J.  R.  Whitaker,  Judge. 

PiaintifC  Is  owner  of  S.  ^  S.  W.  ^  of  sec- 
tion 10,  and  N.  N.  W.  ^4  of  sectlou  15. 
township  82  N..  of  range  25  W.  of  the  fiftb 
P.  M.  Tbe  defendant  owns  tbe  N.  ^  S.  W. 
14  of  section  10.  A  run,  known  as  "Big, 
Creek,"  nearly  north  and  south,  passes 
through  both  farms  to  the  south.  Following 
the  trend  of  this  creek  for  three  or  fonr 
miles  in  a  northwesterly  and  southeasterly  di- 
rection, and  about  one-half  mile  wide^  flow- 
ing wells  are  obtained  at  a  uniform  d^i'a, 
considering  the  .elevation  ot  the  surf  aoa.  Ttkt 


lear  his  house,  somewbat  above  the  tevel  ot 
:he  creek.  Later  tvo  other  wells  were  aunk, 
>iie  In  the  valley  of  the  creek  in  the  north 
iO,  and  the  other  abont  30  rods  from  his 
>arn,  to  which  an  underground  pipe  was  ex- 
ended  to  a  tank  at  the  barn.  In  July,  1901, 
lie  defendant  Abraham  put  down  a  three- 
uch  well  on  his  faim  near  the  south  line, 
;Iose  to  the  creek,  to  which  he  dug  a  ditch, 
md  allowed  the  water  to  flow  unrestrained 
:lirough  the  creek  to  the  land  below.  This  re- 
suited  in  stopping  the  flow  of  water  from 
plalntUC'a  wells  at  his  house  and  near  the 
L>arn.  In  pursuance  of  a  temporary  writ  of 
injunction,  the  flow  of  defendant's  well  was 
reduced  to  one-fourth  of  an  Inch,  whereupon 
tvater  again  flowed  from  plaintiffs  well.  Up- 
>u  final  hearing  the  injunction  was  made 
l>ernianent,  and  defendant  appeals.  Affirmed. 

W.  W.  Goodykomits  and  Crooks  &  Snell, 
for  appellanL  Oharies  Wbltaker,  for  appel* 
lee. 

LADD,  J.   The  particular  district  within 
wliich  flowing  wells  may  be  obtained  at  a 
depth  varying  from  100  to  200  feet  Is  three  or 
four  miles  In  length  by  about  one-half  mile 
in  wlctth,  following  the  direction  of  the  creek. 
Within  this  area  there  are  at  least  11  wells 
which  are  now  or  have  been  flowing  above 
tbe  earth's  surface.    That  of  plaintiff,  near 
bis  barn,  Is  152  feet  deep.    Tbe  well  sunk  by 
defendant  is  only  107  feet  deep,  but  on 
ground  about  as  much  lower  as  the  differ- 
ence.  Its  casings  are  three  inches  In  diame- 
ter, and  tbe  flow,  when  interrupted,  has  the 
effect  of  stopping  plaintlfTs  well  and  of  sev- 
eral others.   It  is  located  near  the  south  line 
of  defendant's  land,  from  which  the  water 
runs  In  tbe  creek,  and,  save  that  necessary 
for  about  30  bead  of  cattle,  Is  without  bene- 
fit to  him  or  any  one  else.   The  water  In  ex- 
cess of  a  stream  one-fourth  inch  in  diameter, 
to  which  extent  the  district  court  directed 
bim  to  restrain  tbe  flow,  is  absolutely  wasted, 
and  so  done  without  excuse.   True,  he  pre- 
tended that  the  entire  flow  was  essential  to 
prevent  clogging  with  sand  or  gravel,  but 
tlie  evidence  shows  conclusively  that  this 
was  less  Ukely  with  the  smallest  available 
(>x[t.   Again,  he  pretended  to  have  In  contem- 
plation the  elevation  to  his  tenant's  house, 
across  the  SO  acres,  up  some  40  feet,  of  water 
for  domestic  use  by  the  operation  of  a  hy- 
draulic ram.    But  the  extent  of  his  prepara- 
tion therefor  was  the  reading  of  a  circular 
from  some  manufacturing  company.  There 
-n-as  no  proper  showing  that  the  flow  permit- 
ted would  be  Inadequate  for  this  purpose, 
and  It  conclusively  appears  that  It  had  noth- 
ing to  do  with  bis  Insistency  upon  utterly 
wasting  the  water  his  neighbors  so  much 
needed.  Indeed,  the  record  indicates  strong- 
ly hli  object  vu  to  maUciously  cut  off  tht 


j  er  the  water  was  supplied  by  percolation 
j  through  tbe  soil  or  a  well-deflned  subterra- 
I  nean  stream.   If  the  latter,  of  course  the 
I  water  might  not  thus  be  diverted.  Hougan 
I  V.  Ry.  Co..  86  Iowa,  568,  14  Am.  Sep.  602; 
'■  Burroughs  v.  Saterlee,  67  Iowa,  396,  25  N. 
I  W.  808,  66  Am.  Rep.  860;  Willis  T.  Perry, 
;  92  Iowa,  297,  60  N.  W.  727,  26  L.  B.  A.  124. 
But  the  presumption  obtains  that  such  wa- 
ters are  percolating  waters,  unless  shown  to 
be  supplied  by  a  stream  of  known  and  de- 
I  fined  channeL   Gould  on  Waters,  18  280, 
I  281;  Hanson  v.  McCue,  42  Oal.  303,  10  Am. 
i  Rep.  299;  Tampa  Waterworks  C!o.  v.  Cllne, 
I  87  Fla.  586,  20  South.  780,  33  L.  R.  A.  376, 
53  Am.  St.  Rep.  262;  Metcalf  v.  Nelson,  8 
S.  D.  87,  65  N.  W.  911,  59  Am.  St  Rep.  746; 
Wheatley  v.  Baugh,  25  Pa.  528,  64  Am.  Dec. 
I  721;  Huber  v.  Merkel  (Wis.)  94  N.  W.  854. 
I  And  It  follows  that  the  burden  of  proof  Is 
;  upon  those  asserting  right  to  waters  below 
I  tbe  surtace,  on  the  ground  that  they  flow  In 
I  a  defined  and  known  channel,  to  establish 
i  the  existence  of  sucb  channel.   Black  v.  Bal- 
,  lymena  Com'rs,  17  L.  B.  Ir.  459;  Huber  v. 
j  Merkel,  supra.    It  is  to  be  observed  that  the 
:  mere  existence  of  the  channel  Is  not  enough; 
I  Its  location  must  be  known  or  reasonably 
j  ascertainable.    Lybe's  Appeal,  106  Pa.  626, 
;  61  Am.  Rep.  642;  Collins  v.  Chartlers  Val- 
:  ley  Gas  Co.,  181  Pa.  143,  18  AU.  1012,  6  L.  K. 
J  A.  280,  17  Am.  St  Rep.  791,  where  the  court 
,  concludes  that  It  Is  clear,  "from  the  prlndples 
I  and  the  reasoning  ot  all  the  cases,  that  the 
I  distinction  between  rights  In  surface  and  In 
i  subterranean  waters  Is  not  founded  on  the 
I  fact  of  their  location  above  or  below  the 
!  ground,  but  on  tbe  fact  of  knowledge,  actual 
'  or  reasonably  acquirable,  of  their  existence, 
I  location,  and  course."   And  In  Black  v.  Bal* 
I  lymena  Com'rs,  supra:  "So  far  the  law  on  the 
i  subject  is  clear;  but  a  difficulty  appears  still 
i  to  exist  as  to  the  application  of  this  rule  by 
i  reason  of  the  use  of  the  word  'known'  in 
;  connection  with  the  word  'deflned,'  and  it 
I  does  not  seem  to  have  been  laid  down  as 
I  yet  what  the  nature  or  extent  of  the  knowl- 
I  edge  is  which  must  be  proved  to  exist  in  or- 
I  der  to  constitute  the  riparian  relation.  It 
I  cannot  mean  that  a  channel  should  be  Tisible 
j  throughout  its  course,  which  would  be  an  Im- 
i  possibility,  from  the  very  fact  of  Its  being 
[  subterranean.   In  considering  the  question, 
I  the  knowledge  required  cannot  be  reasonably 
I  held  to  be  that  derived  from  a  discovery  in 
.i  part  by  excavation  exposing  the  channel,  but 
must  be  knowledge  by  reasonable  inference 
from  existing  and  obsetred  facta  In  the  nat- 
ural, or,  rather,  the  pre-existing,  condition 
of  the  surface  of  the  ground.   The  onus  of 
proof,  of  course,  lies  on  the  plaintiff  claiming 
the  right,  and  it  lies  upon  him  to  show  that 
without  opening  the  ground  by  excavation, 
or  having  recourse  to  abstruse  ^>eculations  of 
Bclentlflc  persons,  men  of  ordinary  powora 


ranean  channel."  Surface  Indications  of  a 
stream  are  dUcusaed  tn  Tampa  Waterworks 
Co.  T.  Cllne,  anpra,  where  surface  depressions 
ectended  on  either  side  of  a  spring;  In  Hale 
T.  McLea,  53  Cal.  578,  where  a  line  of  bashes 
usually  found  nowhere  except  over  water 
courses  extended  from  a  spring  on  adjoining 
land.  See,  also.  Saddler  t.  Lee,  66  Ga.  45, 
42  Am.  Bep.  e2;  Wheatley  r.  Baugh,  supra. 
Valuable  note  to  Wheelock  t.  Jacobs,  67  Am. 
St  Rep.  065.  In  the  instant  case  surface  In- 
dications do  not  aid  In  locating  a  stream  be- 
low. The  mere  fact  that  the  excesslTe  flow 
from  one  well  Interrupted  that  of  aeTeral  oth- 
ers did  not  tend  to  point  out  the  location, 
course,  or  even  existence  of  a  subterranean 
river  or  smaller  water  courae.  Taylor  v. 
Welch.  6  Or.  199.  A  similar  result  would 
be  as  likely  to  occur  when  the  supply  is  de- 
rived from  water  filtrating  through  the  soil 
until  caught  In  a  stratum  of  sand  and  gravel 
lying  between  Impervious  layers  of  other  ma- 
terial. See  Buber  v.  Merkel,  supra.  Indeed, 
the  fact  that  large  quantities  of  sand  and 
gravel  are  drawn  up  when  the  level  at  which 
water  Is  found  Is  reached  strongly  sustains 
the  latter  view.  But  we  need  go  no  farther 
than  to  say  there  is  nothing  In  the  record  to 
overcome  the  presumption  that  the  supply  of 
the  entire  district  Is  percolating  water.  If 
a  stream  one-half  mile  wide.  It  could  scarcely 
be  affected  by  the  small  outlets  afforded,  by 
these  wells.  If  a  number  of  narrower  streams 
flow  beneath  the  surface,  the  location  of  none 
has  been  pointed  out  nor  appears  to  be  ascer- 
tainable. Chase  V.  Sllverstone,  62  Me.  175, 
16  Am.  Rep.  419;  Taylor  v.  Welch,  supra; 
Greencastle  v.  Hazelett,  23  Ind.  189;  Halde- 
man  v.  Bruckhart,  45  Pa.  514,  84  Am.  Dec. 
fill;  Gould  V.  Eaton.  Ill  Cal.  639,  44  Pac. 
319,  52  Am.  St.  Rep.  201. 

This  being  true,  there  Is  no  doubt  but  de- 
fendant had  the  right  to  make  such  beneficial 
use  of  the  water  In  the  improvement  of  his 
land  as  he  might  choose.  But  it  does  not  fol- 
low that  he  had  the  right  to  draw  from  this 
reservoir  within  the  earth  wherein  nature 
had  stored  water  in  large  quantities  for  ben- 
eficial purposes  merely  to  waste  or  carry 
out  a  design  to  injure  those  having  equal 
access  to  the  same  supply.  Decisions  to  the 
effect  that  percolating  waters  are  to  be  treat- 
ed the  same  In  law  as  the  land  in  which 
found,  and  may  be  diverted,  consnmed,  or 
cut  off  with  Impunity,  without  liability  for 
interfering  or  destroying  the  supply,  are  nu- 
merous in  this  country  and  Bogland— too  nu- 
merous for  citation;  but  see  Wheatley  v. 
Baugh,  supra,  Mayer  &  Aldeman,  etc.,  T. 
Pickles,  A.  C.  (1895)  5S7,  and  Frazler  v. 
Brown,  12  Ohio  St.  294.  In  the  last  of  these 
cases  the  principle  underlying  the  right  to 
such  waters,  and  the  reasons  upon  which  it 
rests,  were  thus  stated:  "In  the  absence  of 


percolating,  oozing,  or  filtrating  through  & 
earth;  and  this  mainly  from  consldmtci* 
of  public  policy:  (1)  Because  the  existE&ce. 
origin,  movement,  and  course  of  sach  watei 
and  the  causes  which  govern  and  direct  tbei: 
movements,  are  so  secret,  occult,  and  cm- 
cealed  that  an  attempt  to  administer  any  k: 
of  legal  rules  In  respect  to  them  would  be  In- 
volved In  hopeless  uncertainty,  and  woald  bp 
therefore  practically  impossible;  (2)  bectw 
any  such  recognition  of  correlative  Tis^i 
would  Interfere,  to  the  material  detrfum: 
of  the  commonwealth,  with  drainage,  anu 
agriculture,  mining,  the  constroctlon  of  tu£^- 
ways  and  railroads,  with  sanitary  ngtk- 
tlons,  building,  and  the  general  progress  cf 
improvement  In  works  of  embellishmeiit  tod 
utility."  An  examination  of  the  anthoritiA 
however,  Indicates  that  they  proceed  upoa 
the  theory  that  the  right  thereto  relates  to 
the  beneficial  use  of  the  land,  and  is  cour 
nected  with  Its  enjoyment  for  the  purpoBW 
of  agriculture,  mining,  trade,  improT«ii«3T 
and  the  like.  This  thought  is  emphasized  bT 
the  dicta  in  many  decisions  to  the  effect  thit 
percolating  waters  may  not  be  extracted 
from  the  earth  to  the  injury  of  others  mere- 
ly to  gratify  malice.  Thus,  in  the  leadiitf 
case  of  Wheatley  v.  Baugh,  supra,  the  court 
declared  that  "neither  the  civil  law  nor  the 
common  taw  permits  a  man  to  he  deprived  iiS 
a  well  or  spring  or  stream  of  water  for  tbe 
mere  gratification  of  malice.  The  reason  fs 
that  water,  like  air,  is  of  such  a  nature  that 
no  one  can  have  an  exclusive  right  In  It.  Ii 
the  process  of  evaporation  and  condensatko 
It  is  sent  in  refreshing  showers  all  over  iSa 
earth.  In  its  descent  Into  the  ocean  it  nece^ 
sarily  passes  from  the  one  to  thu  other,  and 
is  Intended  for  the  benefit  of  all.  The  ri?^: 
of  each  is  more  or  less  dependent  upon  tibs: 
of  his  neighbor."  See,  also.  Oreenleaf  v. 
Francis,  18  Pick.  119,  where  it  was  hdd  thd- 
an  owner  may  dig  a  well  In  any  part  of  bis 
land,  even  though  the  water  tai  his  nt>:eb- 
bor's  well  be  diminished,  but  with  this  lim^ 
tatlon,  that  in  doing  so  he  Is  not  actuated 
by  a  malicious  Intent  to  deprive  his  ndghbor 
of  water  without  benefit  to  himself.  Tbr 
right  being  conceded,  possibly  the  intrai 
with  which  exercised  would  be  immaterli- 
On  this  point  the  authorities  are  In  confiir^ 
See  Gbesley  v.  King,  74  Me.  164,  43  Am.  B^'. 
569;  Huber  v.  Merkel  (Wis.)  94  N.  W.  35i 
The  imiMrtant  Intimation  to  which  we  visii 
to  direct  attention  Is  that  with  respect  to  tin 
beneficial  use.  Indeed,  a  decided  tendencr 
to  depart  from  the  strict  rules  of  the  con>- 
mon  law  with  respect  to  percolating  water= 
in  the  adjustment  of  modem  conditions  is 
manifest  In  recent  decisions.  In  the  wei> 
considered  case  of  Stillwater  "Water  Cb.  t. 
Farmer  (Minn.)  93  N.  W.  907,  60  L.  R.  A  ST. 
the  Supreme  Court  of  Minnesota  held  tlut 


•company  of  the  supply  from  which  It  fur- 
nlslied  the  people  of  a  city.  There  the  plain- 
tiff supplied  water  for  domeBtlc  purposes  to 
tiie  people  of  the  dty  of  Stillwater  from  a 
sprlns  about  which  it  bad  constructed  a  wall 
«ome  Biz  feet  In  diameter.  This  was  wltbln 
■a.  few  feet  Crom  the  boundary  line  between 
tlie  company's  and  Farmer's  lapd.  Near  this 
]ine»  and  not  more  than  ten  feet  from  the 
<^atee  ot  the  spring,  Farmer  excavated  a 
trench,  and  placed  In  It  a  ten-Inch  tile  drain 
<M>miected  with  the  city  sewer.  As  a  result 
percolating  waters  were  drawn  away  from 
tbe  spring,  where  they  would  naturally  have 
sone.  materially  affecting  tbe  supply  of  wa- 
ter in  the  spring.    Thereupon  the  company 
made  a  change  in  the  outlet  and  in  the  mains 
to  guard  against  such  loss;  whereupon  Farm- 
«r  began  to  lay  his  tUe  at  a  lower  lerel,  com- 
mencing at  tbe  sewer.  A.  temporary  injunc- 
tion was  granted*  aiu!  In  a.  well-cimsldered 
opinion  the  court  held  that  defendant  might 
not  even  collect  percolating  waters  merely  to 
aqnander  them  to  the  detriment  of  his  neigh- 
bor.   The  theory  ot  the  decision  is  that, 
while  ownership  of  tbe  soil  extends  to  the 
«ent«:  of  tbe  earth,  it  is  somewhat  restrained 
by  the  maxim,  "Sic  ntere  too  nt  allenum  non 
laedaa."   The  court  directs  attrition  to  the 
fact  that  in  nearly  every  case  vhere  the  right 
to  collect  or  divert  percolating  waters  liaa 
beoi  upheld  this  has  been  for  some  beneficial 
pnrptHW,  and  pertinently  suggests  that  there 
is  no  good  reason  for  not  applying  the  doc- 
trine of  correlatlTe  rights  in  such  a  case, 
and  that  such  application  will  not  Interfere 
with  proper  improvement  of  land,  but  tend 
to  promote  the  g«ieral  welfare  of  all  dtisens 
alike.    The  rule  approved  la  thus  stated: 
"Except  for  the  ben^t  and  Improvement  of 
his  own  property  or  for  his  own  beneficial 
nse,  the  o^ner  of  land  has  no  right  to  drain, 
collect,  <a  divert  percolating  watera  thereon, 
whoi  sncb  acts  will  destroy  or  materially 
Injure  the  spring  of  another  person,  the  wa- 
ters of  which  spring  are  used  by  tbe  general 
pabUc  for  domestic  purposes.  He  must  not 
drain,  collect,  or  divert  auch  waters  for  the 
sole  purpMe  of  wasting  them.  Briefly  stated, 
a  landowner  must  not  orilect  and  wantonly 
waste  percolating  waters,  which  would  others 
wise  be  or  have  theretofore  been  appropri- 
ated by  his  neighbor  for  the  general  welfare 
of  the  people." 

Tbe  doctrine  of  correlative  rights  between 
landowners  respecting  the  appropriation  and 
ose  of  percolatii^  waters  has  been  broadly 
applied  in  New  Hampshire  (Bassett  v.  Salis- 
bury Ufg.  Co.,  43  N.  H.  569,  82  Am.  Dec. 
179;  Swett  v.  Cutts,  50  N.  H.  489,  9  Am. 
Bep.  27^»  where  the  court  declared  that  no 
good  reason  could  be  given  why  It  should  not 
be  applicable  in  all  cases  where  tbe  rights 
of  owners  of  adjoining  lands  to  collect  and 
USB  percolating  waters  are  In  apparent. 


fn>m  which,  1^  fhe  use  of  pomps  of  poten- 
tial force  and  reach,  he  may  drain  the  per- 
colating waters  from  the  premises  of  his 
neighbors  to  their  Injury,  merely  for  the  pur- 
pose of  merchandising  the  water  to  consum- 
ers distant  from  the  land.  Forbell  v.  City  of 
New  York,  164  N.  Y.  522.  68  N.  B.  644,  51  L. 
R.  A.  685.  79  Am.  St  Rep.  666.  In  that  case 
it  was  said:  "In  the  absence  of  omtract  ct 
enactment,  whatever  it  is  reasonable  for  the 
owner  to  do  wltli  his  anbsurCace  water,  re* 
gard  being  had  to  the  definite  rights  of  oth- 
ers, be  may  da  He  may  make  the  most  of 
It  that  he  reasonably  can.  It  is  not  unrea- 
aonaUe,  so  far  as  It  Is  now  apparent  to  us. 
that  he  should  dig  wells,  and  talce  therefrom 
all  the  water  that  he  needs,  in  order  to  the 
fullest  enjoyment  and  usefulness  of  his  land 
as  land,  either  for  purposes  of  pleasure, 
abode,  prodncUvmesa  of  soil,  trade,  manu- 
facture, or  for  whatever  else  tbe  land  as  land 
may  serve.  He  may  consume  it,  but  must 
not  discharge  It  to  the  injury  of  others.  But 
to  fit  it  up  YTitb  wells  and  pumps  of  sncb 
pervasive  and  potential  reach  that  from  their 
base  the  defendant  can  tap  the  water  stored 
in  the  plaintiff's  land,  and  In  all  the  re^on 
thereabout,  and  lead  it  to  bis  own  land,  and 
by  merchandising  it  prevent  its  return.  Is, 
however  reasonable  It  may  appear  to  the  de* 
fondant  and  its  customers,  unreasonable  as 
to  the  plaintiff  and  the  others  whose  lands 
are  thus  clandestinely  sapped,  and  their  value 
Impaired."  The  opinion  seems  to  be  ground- 
ed upon  tbe  notion  that  extracting  the  water 
by  force  constituted  a  trespass,  and  the  cou^t, 
apparently  in  recognizing  a  departure  from 
p'revtous  decisions,  added:  "We  more  readily 
conclude  to  afflrm  because  the  immunity 
from  liability  which  defendant  claims  vio- 
lates our  sense  of  Justice.  It  seems  to  per- 
vert Just  rules  to  unjust  purposes.  It  does 
wrong  under  the  letter  of  the  law,  ta  defi- 
ance of  Its  spirit"  Smith  t.  City  of  Brook- 
lyn (Sup.)  46  N.  T.  Supp.  141,  Is  referred  to 
approvingly.  In  that  case,  upon  full  consid- 
eration, tbe  court  declared  that  while  waters 
might  be  extracted  from  the  depths  for  the 
reasonable  use  or  Improvement  of  the  land, 
tbe  law  will  not  allow  this  to  be  done  for 
some  purpose  unconnected  with  the  use.  Im- 
provement, or  enjoyment  of  the  land  itself 
to  the  detriment  of  adjoining  owners.  See 
same  case  on  appeal.  160  N.  Y.  357.  54  N. 
787.  45  L.  B.  A.  664.  It  is  not  necessary  to 
go  to  this  extent  in  order  to  sustain  the  de- 
cree In  this  case.  The  water  from  defend- 
ant's well,  in  excess  of  that  allowed  him  by 
the  court,  fell  to  the  earth,  and  Immediately 
fiowed  from  bis  land  on  that  of  a  neighbor 
below.  He  proposed  to  draw  the  percolating 
waters,  not  to  supply  the  people  of  a  great 
city,  but  to  waste  without  advantage  to  any 
one.  In  principle  the  case  is  like  that  of 
Stillwater  Water  Co.  t.  Farmer,  sv^ra,  and 


flow  at  fall  capad^,  not  only  to  stop  plaln- 
tUTs  well,  but  every  other  well  in  the  nelgh- 
borhood,  and  this  without  the  slightest  ben- 
efit to  himself.  Indeed,  this  Is  precisely  what 
he  has  threatened  If  interfered  with.  May 
one  man  thus  waste  the  waters  stored  by  na- 
ture for  the  community  and  wantonly  de- 
prive it  of  tlielr  use?  Are  the  courts  power- 
Iras  to  remedy  such  a  wrong?  The  Supreme 
Ciourt  of  WlscMisln  seems  to  have  so  held. 
Huber  t.  Slericel,  94  N.  W.  354.  A  distinc- 
tion between  an  injury  to  the  quality  of  the 
neighbor*8  land,  as  In  Forbell  t.  City  of  New 
York,  and  to  fbe  enjoyment  of  its  use,  la  sug- 
gested, bnt  this  la  not  substantial.  See,  also, 
Hague  T.  Wheeler  (Fa.)  27  AtL  714,  22  L. 
B.  A.  141,  87  Am.  St  Bep.  736.  Certainly 
no  good  reason  can  be  fonnd  for  allowing  the 
owner  of  land  to  draw  subsurface  water 
therefrom  merely  to  waste,  when  this  results 
In  draining  like  water  from  his  neighbor's 
land,  to  his  detriment  in  Its  use  and  enjoy- 
ment Water  moves  so  readily  from  one 
place  to  another  that  any  definite  portion  of 
It  cannot  be  said  to  be  the  property  of  the 
owner  of  the  soil  until  In  some  way  reduced 
to'control.  The  water  flowing  in  defendant's 
well  may  have  been  from  plalntifTs  land  or 
that  of  some  other  well  owner  a  moment 
previous.  In  this  respect  It  dlftera  from  min- 
erals beneath  the  surface,  and  is  more  like 
natural  gas,  which  may  not  be  allowed  to 
escape  by  a  landowner,  when  not  made  use 
of,  to  the  detriment  of  bis  neighbors.  Ohio 
Oil  Oo.  r.  Indiana,  150  Ind.  698,  r>0  N.  E. 
1124;  Id.,  177  U.  S.  190,  20  Sap.  Gt  576,  44 
L.  Ed.  729.  Possibly  he  may  waste  that  .on 
his  own  land.  If  he  can  do  so  without  drain- 
ing water  ftom  his  neighbor's.  But  the 
source  of  the  supply  of  percolating  waters 
can  seldom  be  determined,  and  this  Is  one 
of  the  main  reasons  for  permitting  Its  free 
appropriation  by  the  owner  of  the  soil.  A 
different  rule  would  undoubtedly  restrict  the 
use  and  improvement  of  land.  But  the  pre- 
vention of  carrying  the  water  from  the  land 
of  the  owner  for  the  purposes  of  commerce 
or  waste  cannot  retard  the  Improvement  of 
the  land  itself,  and  there  Is  no  jiwt  ground 
for  tolerating  such  diversion  when  the  direct 
result  Is  to  deprive  the  adjoining  landowners 
by  the  Incidental  drainage  of  their  land  of  a 
supply  of  water  from  the  same  natural  reser- 
voir. This  wonld  be  extracting  the  subter- 
ranean vrater  from  the  adjoining  land  to  Its 
Injury,  without  any  counter  benefit  to  the 
land  through  which  taken,  and  presents  a 
stronger  case  for  the  Interference  of  a  court 
of  equity  than  Forbell  v.  City  of  New  York. 
There  the  drainage  rendered  the  adjoining 
land  unfit  for  the  growth  of  water  cresses, 
which  had  formerly  been  raised  upon  It;  here 
It  destroyed  the  water  supply  essential  for 
Its  customary  use  and  enjoyment  There  the 
drainage  was  to  secure  water  to  distribute 


land  below.  The  sonndnesa  of  aome  of  ttai 
reasoning  of  the  ForbeU  Case  may  wett  ts 
doubted.  The  exertion  of  the  force  flun  «u 
In  the  removal  of  the  subtenranean  wmteis  iL 
the  city's  laud,  and  the  only  suction  ooa- 
sloned  was  by  emptying  a  cavity  Into  wUd 
the  water  naturally  drained  from  liie  sur- 
rounding country.  It  Is  at  least  exceediacjj 
doubtful  whetber  this  constituted  treapsa. 
In  a  leaser  degree  this  haroens  wbenever  die 
sinking  of  one  wdl  has  the  ^eet  of  drrinf 
up  another.  The  doctrine  of  Smith  v.  Gtr 
of  Brooklyn,  that  the  free  use  of  snCh  watea 
Is  limited  to  the  Improvement  and  en- 
joyment of  the  land  ftom  which  takm,  ani 
cannot  be  carried  away  for  the  purpose*  of 
commerce  or  waste,  to  tbe  Injury  of  the 
premises  of  an  adjoining  owner,  bas  tbe 
t>etter  reason  for  its  support  But  we  need 
not  go  this  far,  even  to  sustain  tbe  decree  tt 
the  district  court,  as  In  the  case  at  bar  tbt 
owner  derived  no  benefit  from  the  sale  or  dk 
of  the  water.  As  aald,  Uie  case  is  in  pos- 
ciple  like  Stillwater  Water  Go.  t.  Etaoer, 
supra.  The  doetrlne  tb&e  annomiced  Is  is 
harmony  with  good  morals.  It  InterfcRi 
with  no  valuable  right  of  the  defendant?. 
It  shields  from  destruction  pn^rty  right* 
of  great  value  behmglng  to  tbe  plaintiff  and 
otiiera.  It  goes  no  farther  than  to  say  thai 
a  landowner  may  not  collect  drain,  or  ^ven 
waters  percolating  tbrongb  the  earth  merHr 
to  carry  from  his  own  land  for  no  osefol 
purpose,  when  such  action  on  his  part  vUl 
have  tbe  effect  of  materially  Injuring  or  d^ 
stroying  the  well  or  spring  of  anotim',  the 
waten  of  which  are  devoted  to  some  benefi- 
cial use  connected  with  tbe  land  where  found. 
It  applira  In  principle  tbe  doctrine  of  coml- 
ative  rights  to  the  control  of  subsurface  wa- 
ten whenever  the  appropriation  proposed  la 
imconnected  wltb  the  use,  enjoyment  or  Im- 
provement of  the  land  from  whteh  taken. 
Afflimed. 

DEBMBB,      concurs  In  nsolL 


DAYENPOBT  GAS  &  ELECTRIC  CO,  t. 

REIMERS. 
(Supreme  Gooit  of  Iowa.   Oct  SOi,  1908.) 

LEASE    OP  BUSINESS— CONTINUED    USB  Of 
NAMS—UABILITY  OF  LESSOR  FOH  DKBTS. 

1.  Defendant,  J.  N.  B.,  who  had  been  coo- 
docting  a  business  under  the  name  of  J.'M.  S. 
Printing  Company,  leased  the  business^  after 
which  an  indebteonesB  for  liKbt  and  power  fras 
incurred  by  the  lessee,  without  notice  to  tht 
creditor  of  defendant's  retirement,  as  the  tmsi- 
ness  name  bad  been  retained.  AeM.  that  de- 
fendant was  liable. 

Appeal  from  District  Court  Scott  Ooonty: 
J.  W.  Bollinger,  Judge. 

Action  at  law  to  recover  for  electric  ligbt 
and  power  alleged  to  have  been  furnished  at 
defendant's  instance  and  reQuesL  Jndgmeot 


uenry  Tnnenen,  Jr.,  for  appellant.  H.  M. 
Ibaron,  tor  appellee. 

PER  CURIAM.    Plaintiff  clalmB  to  have 
lurnisbed  llgbt  and  power  to  tbe  J.  N.  Bel- 
ners  Printing  Company,  a  partnership  com- 
>osed  of  the  defendant,  J.  N.  Jtelmers,  and 
Moody  W.  Martin.    The  defendant  denies 
ibat  at  tbe  time  the  service  was  fumlabed  he 
uad  any  partnership  interest  in  the  alleged 
Orm,  and  alleges  that  the  name  J.  N.  Rel- 
mers  Printing  Company  was  simply  the  style 
under  nrhlch  Martin  alone  was  doing  hnsl- 
neas.    It  is  conceded  by  the  appellant,  Rei- 
mers,  tbat  be  formerly  owned  and  conducted 
a  buBioess  under  the  name  of  J.  N.  Reimers 
Printing  Company.    He  claims,  however,  to 
bave  leased  the  plant  to  Martin,  who,  to  bis 
knowledge,  and  presomably  with  bis  consent, 
continued  tbe  business  under  the  old  name, 
and  be  says  that  the  bill  on  which  this  suit 
Is  brought  accrued  after  Martin  became  the 
sole  proprietor.    But  appellant,  having  per- 
mitted Martin  to  make  use  of  his  name,  and 
continue  thereunder  a  business  which  he  had 
eetabllshed,  is  not  in  posltloii  to  complain 
if  third  persons,  dealing  with  tbe  concern 
■without  notice  of  his  retirement,  extend  cred- 
it on  faith  of  his  personal  responsibility.  He 
does  not  pretend  to  have  notified  appellee  of 
bis  withdrawal,  or  that  Martin  alone  was 
the  party  receiving  the  service.    It  may  be 
true,  as  contended,  that  no  partnership,  in 
fact,  ever  existed .  but  a  business  name  was 
used  which  embodied  defendant's  IndiTldnal 
name  in  a  Bty1&  ordinarily  suggesting  a  part- 
nership, and.  If  by  such  means  appellee  was 
Induced  to  extend  credit,  it  Is  but  simple  Jus- 
tice that  appellant  be  required  to  pay  the  bilL 
The  judgment  of  the  district  court  la  af- 
firmed. 


TOPPING  et  al.  v.  DOUGLAS  et  al. 
(Supreme  Court  of  Iowa.    Oct  SI,  1908.) 

SCHOOL  DISTRICTS  —  REMOVAL  OF  SCHOOL- 
HODSB-APPEAL  TO  STATE  SUPERINTEND- 
ENT —  INJUNCTION  —  APPEAL  —  DISMISSAL  — 
TAXATION  OF  COSTS— REVIEW. 

1.  Where,  pending  an  appeal  to  the  State  Su- 
perlDteodent  of  Public  InstrnctiOD  from  an  or- 
der of  the  board  of  directors  of  a  school  dis- 
trict for  the  removal  of  the  schoolhoose,  appel- 
lanta  obtain  a  temporary  injunction  restralninff 
the  removal  until  tne  appeal  is  determined,  and 
then  appeal  from  a  dissolution  thereof,  pending 
which  tbe  first  appeal  Is  determined,  all  parties 
acquiescin;r  in  tne  dediUon,  the  second  appeal 
will  be  dismissed. 

2.  The  taxation  of  costs  cannot  he  reviewed 
where  no  motion  was  made  In  the  coart  below 
to  retax  them. 

Appeal  from  District  Court,  Tan  Bnren 
County;  Frank  Elehelberger,  Judge. 
This  Is  an  appeal  by  plaintiffs  from  an 

f  1  8m  Corts,  vol.  It,  Cent  Dig.  |  8IM. 


J.  P.  Starr  and  J.  C.  Calhoun,  for  appel- 
lants.   Wherry  &  Walker,  for  appellees. 

PER  CURIAM.  An  amended  abstract  has 
been  filed  by  appellees,  and  appellants  move 
to  strike  tbe  same  for  that  a  certain  desig- 
nated portion  thereof  Is  unnecessary,  all  the 
matters  therein  set  forth  appearing  sufficient- 
ly in  appellants*  abstract;  that  tbe  remain- 
ing portion  thereof  Is  Immaterial  and  re- 
dundant. The  motion  is  well  taken  as  to 
the  portion  first  alluded  to,  and  also  as  to 
a  part  of  the  remaining  portion.  Five  dol- 
lars of  the  costs  of  printing  said  amendment 
Is  ordered  taxed  to  appellees. 

The  defendants  are  members  of  the  board 
of  directors  of  Sctaool  District  Township  of 
Union  In  Van  Buren  county.   The  board  hav- 
j  Ing  made  an  order  directing  the  removal  of 
'  the  schoolbouse  in  a  subdistrlct  of  said  town- 
I  ship  fron:  one  location  to  another,  these 
I  plaintiffs,  who  are  residents  and  taxpayers 
I  of  such  snbdistrict,  took  an  appeal  to  the 
county  superintendent,  wbeie  the  matter  was 
I  heard,  and  a  decision  rendered  adverse  to 
;  the  appellants.   They  then  appealed  to  the 
;  Superintendent  of  Public  Instruction  of  tlie 
state.   This  action  is  brought  to  restrain  de- 
fendants from  proceeding  with  the  work  of 
removal  until  such  appeal  shall  be  finally  de- 
termined.  A  writ  of  temporary  Injunction 
I  was  applied  for,  and  one  was  ordered  and 
Issued.    Thereafter  defendants,  having  an- 
swered, filed  a  motion  to  dissolve  the  tem- 
porary Injunction,  and  such  motion  was  sus- 
tained, and  the  costs  taxed  to  plaintiffs.  It 
is  from  this  ruling  that  plaintiffs  appeal.  It 
Is  now  made  to  appear  by  the  additional 
abstract  filed  by  appellees  that  since  the  rul- 
ing complained  of  was  made,  the  appeal  to 
the  State  Superintendent  has  been  determin- 
ed, and  a  decision  filed,  and  that  all  parties 
have  acquiesced  In  such  decision.   It  Is  man- 
ifest therefore,  that  there  Is  no  longer  any 
I  real  subject  of  litigation  between  the  pnr- 
I  ties.   We  have  often  held  that  we  will  not 
<  decide  abstract  questions,  there  being  no 
I  rights  of  the  parties  to  be  protected  or  en- 
I  forced  requiring  a  decision  at  our  hands. 
I  We  need  not  cite  the  cases.    Appellants  com- 
plain of  tbe  taxation  of  the  costs  to  them 
upon  the  motion  to  dissolve  the  Injunction 
being  sustained.   This  complaint  we  cannot 
consider,  for  the  reason  that  no  motion  was 
made  In  the  court  below  to  retax  such  costs. 
Errors  In  taxation  of  costs  cannot  be  review- 
ed In  this  court  unless  a  motion  for  retaxa- 
tion  vras  made  In  the  court  below  and  over- 
ruled.   Snell  V,  Dubuque,  etc.,  88  Iowa,  442, 
55  N.  W.  310;  Allen  T.  Seaward,  86  Iowa, 
718,  52  N.  W.  657, 

For  the  reasons  pointed  ov^  the  appeal  Is 
dismissed. 


r 


(Sopreme  Gonrt  of  Iowa.    Oct  80,  1906.) 

BBTATH  OP  DBCBDENTS— DISTRIBTJnON--QtIBS- 
TIONINO  SBTTLBMKNT— FRAUD— Bm- 
DE  NCE— SUFFICIENCY. 

1.  A  final  settlemeDt  and  dispoaition  of  an 
estate  after  parties  interested  were  sufficiently 
apprised  of  their  rights  to  have  guarded  their 
Interest  if  so  disposed  will  not  be  disturbed  on 
the  ground  of  fraud  in  procuring  the  settlement, 
where  the  charges  are  not  dearly  established, 
and  the  proceedings  are  not  tlme^  brought. 

Appeal  from  District  Court,  Woodbury 
County;  Geo.  W.  Wakefield,  Judge. 

Action  to  quiet  title  to  certain  described 
lands.  It  appears  that  the  property  in  ques- 
tion was  owned  by  WUliard  A.  Smith  in 
his  lifetime:  that  he  died  testate  in  April, 
1894,  leaving  as  his  heirs  his  widow,  Rebecca 
Smith,  three  sons,  the  plaintiffs  F.  H.  and 
H.  E.  Smith  and  H.  P.  Smith,  and  four 
daughters,  the  defendant  Nora  B.,  now  Mrs. 
Buchanan,  Gertrude,  now  Mrs.  Means,  Jen- 
nie, now  Mrs.  Tresham,  and  Myra  B.  Smith. 
It  further  appears  that  the  will  of  said  WU- 
liard A.  Smith  was  duly  probated,  and  that 
by  the  tenor  thereof  he  left  to  his  widow 
their  dwelling  house  In  Smltbland,  Woodbury 
county.  It  is  then  provided  that  a  sufficient 
amount  of  bis  property  should  be  set  aside 
for  the  support  of  his  widow,  and  that  the 
indebtedness  standing  against  the  homestead 
sbould  be  paid  out  of  the  balance  of  his  prop- 
erty; that  all  remaining  should  be  distribut- 
ed, the  real  estate  among  his  seven  children 
share  and  share  alike,  and  the  personal  prop- 
erty among  bis  three  sons.  The  widow  elect- 
ed to  take  under  the  will.  The  three  sons 
were  nominated  by  the  will  as  executors, 
and  they  were  appointed  and  qualified.  In 
October,  1894,  said  executors,  through  J.  A. 
Pritcbard,  their  attorney,  filed  a  petition  In 
probate  setting  forth  that  previous  to  his 
death  tbeir  testator  bad  made  an  oral  con- 
tract of  sale  of  tbe  lands  herein  In  controver- 
sy to  J.  W.  Means,  husband  of  his  daughter 
Gertrude,  and  that  said  Means  had  taken  pos- 
aesBlon  thereof,  and  had  paid  part  of  the 
purchase  price;  that  they,  said  executors, 
are  unable  to  determine  whether  the  Interest 
of  the  estate  In  said  land  is  personal  or  real 
property,  and  asking  the  court  to  make  such 
determination.  Upon  this  petition  being  pre- 
sented to  the  court,  a  time  waa  fixed  for 
hearing,  and  of  this  each  of  tbe  heirs  had 
due  notice.  No  one  appeared  at  the  hearing 
except  the  executors  and  J.  W.  Means,  and 
the  testimony  of  the  latter  waa  taken  as  to 
the  sale  to  him  by  the  decedent.  No  order 
was  made  at  the  time,  and,  although  there 
Is  some  confusion  In  tbe  evidence  bearing 
upon  the  point,  we  think  It  fairly  appears 
that  a  suggestion  was  made  by  the  court  to 
the  effect  that  a  more  satisfactory  way  to 
dispose  of  the  matter  would  be  by  way  of  an 
order  based  upon  a  stipulation  signed  by  all 
the  parties  in  Interest   On  Decemb»  12, 


estate  of  Wllllard  A.  Smith  In  the  follovins 
real  estate  (describing  the  lands  here  in  ctffl- 
troversy)  shall  be  treated  as  personal  prop- 
erty by  the  executors  of  said  estate,  bnt  tba: 
out  of  tbe  proceeds  of  the  same  all  indete- 
edness  against  the  homestead  bequeathed  tD 
the  widow  sfaaU  be  paid;  furtber,  that  tbe 
amount  set  aside  for  the  yearly  sappart  at 
tbe  widow  shall  be  paid  by  said  beln  pn 
rata  according  to  the  amount  Inherited  bj 
each,  and  to  secnre  the  payment  thereof 
there  shall  be  created  a  ilea  upon  all  xif 
real  estate  of  said  decedent  Upon  tiij£ 
such  stipulation,  the  court  made  and  entere<! 
an  order  directing  that  the  Interest  of  ttE 
estate  In  said  real  estate  be  deemed  peraosai 
property,  and  distributed  as  such,  after  firs: 
paying  therefrom  tbe  indebtedness  existiojc 
against  tbe  homestead  estate.  The  executor? 
thereupon  proceeded  to  settle  tbe  estate  m- 
cordlngly,  and  in  March,  1896,  filed  a  fini'' 
report  iu  which  It  appears,  among  other 
things,  that  all  real  estate  had  been  amlcablr 
divided;  that  the  personal  property,  indod 
Ing  the  amount  realized  from  tbe  sale  of  Tii^ 
land  in  question  to  Means,  had  been  divld*^ 
among  the  three  brothers;  that  the  latt^-. 
out  of  their  own  means,  bad  paid  off  tbe  is- 
cumbrance  on  the  homestead  devised  to  tb- 
widow,  amounting  to  $1,754.92,  and  all  other 
debts  and  expenses  existing  against  tbe  es- 
tate. Notice  of  this  report  and  of  tbe  final 
hearing  thereon,  was  given  to  each  heir,  and 
each  indorsed  thereon  an  acceptance  of  snr- 
Ice,  as  follows:  "We  accept  service  of  the 
within  notice.  We  have  examined  said  fioaJ 
report,  and  are  satisfied  that  the  same  U 
correct  and  Just,  and  we  consent  tibat  said 
report  may  be  heard  at  any  time,  and  ap- 
proved by  tbe  court"  March  31,  18961,  tbe 
report  was  approved  by  the  court,  and  the 
executors  discharged.  Thereafter  tbe  said 
Means  sold  the  real  estate  in  controversy  to 
the  three  Smith  brothers,  and  later  H.  P. 
Smith  sold  his  Interest  therein  to  tbe  plain- 
tiff Gambs.  In  February,  1901.  the  vridov. 
Rebecca  Smith,  Gertrude  Means  and  W.  H., 
her  husband,  Jennie  Tr»ham  and  Jamc^ 
her  husband,  and  Myra  Smith  qnitctalmed 
to  tbe  plaintiffs  F.  H.  and  H.  B.  Smith  and 
L.  N.  Gambs.  The  defendant  Nora  Bucbu- 
an  and  H.  A.,  her  busband,  apon  demand 
therefor,  refused  to  Join  in  such  qnitclahn. 
Thereupon  this  action  was  brought  to  qolet 
the  title  in  and  to  said  real  estate  la  tbe 
plaintiffs.  The  defendants  answered,  allef- 
Ing  that  In  point  of  fact  no  sale  had  enr 
been  made  of  the  property  in  controvmr 
to  Means;  that  such  claim  was  part  of  i 
conspiracy  entered  into  between  tbe  three 
brothers  and  their  attorney,  J.  A.  PritchaM. 
to  secure  to  themselves  the  value  of  said 
property  by  having  the  Interest  of  the  estate 
therein  declared  personal  property:  tbat  tbe 
filing  of  tbe  petltloD  In  die  probate  court 


ras  adopted  as  tbe  plan  of  working  out  sticb 
onsplxttcy;  ttiat  tbe  stipulation  irai  procured 
<y  fxand  and  deceit,  It  being  representol  that 
be  court  bad  made  an  order  declaring  tbe 
aterest  of  tbe  estate  In  tbe  property  to  be 
lersonal,  and  that  the  stipulation  was  want- 
id  Bimply  to  conform  to  the  courts  order  and 
o  make  tbe  title  perfect  A  petition  of  In- 
erventlon  was  filed  on  behalf  of  all  the  other 
lein,  not  Including  the  widow,  In  which  the 
mbstance  of  allegations  of  tbe  answer  of  the 
lefendants  are  adopted.  As  to  tbe  quitclaim 
leed,  it  Is  said  that  the  same  was  procured 
ay  deception  and  by  Intimidation,  threats  of 
litigation,  etc.  It  Is  also  said  that  fraud 
<Lxid  deception  alleged  was  not  dlscoTored 
antil  wltbln  fire  years.  The  plaintiffs  reply, 
nlleslng  the  sale  to.  Means,  setting  forth  tbe 
probate  proceedings  and  tbe  quitclaim  deed, 
denying  all  fraud,  and  pleading  tbe  statute 
of  limitations.  Tbe  case  baring  been  tried 
to  the  court,  there  was  a  decree  in  favor  of 
plalntltEa.  The  defendants  and  Interveners 
appeal.  Affirmed. 

Charles  A.  Dickson,  for  appellants.  J.  A. 
Prichard  and  M.  J.  Sweeley,  for  appelleea 

PEB   CURIAM.    Without  difficulty  we 
reach  the  conclusion  that  the  decree  was 
right  and  should  be  affirmed.   We  do  not 
feel  called  upon  to  set  forth  the  evidence  at 
length,  or  to  enter  upon  any  discussion  of 
the  same.   It  is  sufficient  to  say  that  the 
cbarges  of  fraud  and  deception  are  not  estab- 
lished by  the  evidence.    Moreover,  we  think 
ttiat  the  defendants  and  Interveners  w^re 
sufficiently  apprised  of  their  rights  to  have 
guarded  their  own  interests  had  th^  been 
BO  disposed,  and,  clearly,  we  should  refuse  to 
allow  the  final  settlement  and  disposition  of 
ttie  estate  to  be  disturbed  except  upon  the 
most  clear  and  positive  evidence,  and  this 
bad  the  proceedings  therefor  been  timely 
brought   We  do  not  think  the  complaint  now 
made  Is  timely.   We  may  also  say  that  we 
can  see  no  gross  unfairness  In  the  settle- 
ment as  had.   Tbe  sons  took  the  value  of 
tbe  land,  wbicti  was  about  $3,300.   Out  of 
tbis  they  paid  the  indebtedness  on  tbe  home- 
stead and  all  other  debts  and  expenses.  It 
does  not  appear  what  such  amounted  to. 
but  it  may  be  fairly  inferred  that  the  sisters 
realized  as  a  net  balance  nearly,  if  not  quite, 
as  much  as  they  would  had  the  real  estate 
been  divded  among  tbe  seven,  and  each  paid 
a  proportionate  amount  of  tbe  incumbrance, 
debts,  and  expraises. 
Affirmed. 


AIBBEOHT  V.  AI^RECHT  et  at 

(Supreme  Court  of  Iowa.    Oct  24,  1903.) 

DKKDS-DEUVBKT-CONTROL  BT  GRANTOR— 
DESTRUCTION  —  CONSENT  OF  GRANTEE  — 
AOREEMBNT  to  CONVBT—WAIVBR— ACCEPT- 
ANCE. 

1.  A  deed  conveying  land  in  truat  was  left 
with  a  third  person,  to  be  delivered  after  tbe 


grantor's  death.  Grantor,  after 
the  deed,  so  expressed  himself  at 
that  he  had  l<»t  all  control  over  ti 
that  he  understood  be  had  parted  v 
and  reserved  the  eujorment  of  the 
life.  The  custodian  stated  that  t: 
reserration  of  aoy  kind  when  the  < 
Uvered.  Htid  snffldent  to  show  tha 
llTeted  the  deed  without  reserving 
control.  Intending  to  pass  a  presen' 

2.  Where  a  grantee  in  a  deed  d( 
third  person  to  be  deltvered  to  hi 
grantor's  deatii  Toluntarily  conseal 
structioQ  by  the  grantor,  and  the 
of  a  trust  deed  for  her  benefit,  she  • 
that  tbe  deed  absolute  [laased  t 
though  destrojsd  after  Its  delivery 
todian. 

3.  Where  a  trust  deed,  with  the 
the  beneficiary.  Is  substituted  for 
deed  absolute,  the  acceptance  of  thi 
is  a  satisfaction  of  the  agreemoit  tc 
■olutely  and  a  waiver  thereof. 

4.  Where  a  trust  deed  delivered 
person  to  be  delivered  to  the  trusteei 
tor's  death  was  assented  to  and  i 
cepted  by  a  beneficiary  when  tt  wt 
and  was  accepted  by  the  grantees  i 
tor's  deatii,  the  acceptance  was  ! 
shown. 

Appeal  from  District  Oonit,  F(  i 
C.  F.  Holmes,  Judge. 

Suit  in  equity  for  the  cancell  : 
trust  deed  and  for  the  partition 
tate.    Defendant  Minnie  Frederl  : 
beneficiary  under  the  trust  deed,  fl 
petition,  in  which  she  claimed  ab  i 
to  the  land,  and  asked  that  It  be  ; 
her.   The  trial  court  dismissed  bi  : 
tition  and  the  cross-petition,  an 
and  defendant  Frederlckson  ap 
firmed. 

Clark  A  McLaughlin  and  Carr,  B  : 
ker  &  Wright,  tor  appellant  Louli 
Mulvaney  Bros,  and  Read  &  Res  I 
pellant  Minnie  Frederlckson.   Da  i 
▼IsoD,  ft>r  appellees, 

DBEMER.  J.  February  10,  1891 , 
brecht,  father  of  tbe  parties  to  1 1 
tion,  who  was  then  about  76  yes : 
and  In  poor  health,  executed  two  I 
for  20  acres  of  land  to  Richard  Alt  i 
the  other  120  acres  to  the  cross 
Minnie  Frederlckson.  At.  the  sam  i 
made  an  assignment  of  certain  : 
mortgages  to  Richard  and  Ernest 
This  assignment  read  as  follows:  " 
decease  the  above  notes  are  to  be  1 1 
to  Richard  and  Ernest  Albrecbt, 
they  will  then  belong."  These  pai 
all  turned  over  to  one  Havens,  a  : 
the  peace,  with  tbe  statement  thai 
vens)  should  keep  them  until  the  }! 
assignor  was  dead,  and  then  del  . 
over  to  tbe  grantees  and  assignee! 
days  after  the  execution  of  these  pa 
Albrecbt  became  dlsaatisfled  with 
he  bad  made  to  Minnie  Frederlckso 
reason  that  thereunder  Minnie's 
might  some  time  inherit  a  part  of 
erty,  and  Minnie's  children  might  i 
the  full  benefit  thereof.   He  then 


enj  to  appellees  Kicnara  ana  iiJrnest,  in 
trust  for  tbe  use  and  benefit  of  Minnie  and 
ber  cbildren.  This  was  accordingly  done, 
and  the  original  deed  to  Minnie  was  returned 
to  the  grantor,  who  thereupon  destroyed  It, 
and  dellTered  the  trust  deed  to  Havens,  to 
be  held  hy  him  until  the  death  of  John,  and 
then  delivered  to  the  trustees.  The  father 
died  In  the  year  1697,  and  after  his  death  the 
Instruments  to  which  we  have  referred  were 
delivered  to  the  grantees  and  assignees  nam- 
ed therein.  Prior  to  his  death  John  Alhrecht  \ 
bad  retained  the  notes  and  mortgages,  col- 
lected the  Interest  due  thereon,  received  the 
principal  of  some  of  them,  and  reloaned  it  to 
others,  and  in  all  waya  managed  the  same  as 
If  they  were  his  own.  He  also  continued  to 
use  and  occupy  tbe  real  estate  covered  hy 
his  deeds,  paid  taxes  thereon,  and  managed 
the  same  as  be  bad  done  before  the  execution 
of  the  deeds. 

The  validity  of  tbe  assignment  of  the  notes 
and  mortgages  is  not  Involved  In  this  suit. 
The  action  is  to  set  aside  the  trust  deed,  and 
to  have  plaintiff  decreed  to  be  the  equitable 
owner  of  one-fourth  of  the  property  covered 
thereby. 

The  cross-petitioner  seeks  to  have  the  ab- 
solute deed  of  February  10,  1803,  to  Minnie 
Frederickson,  established,  and  ber  title  there- 
under confirmed;  and  she  also  asks.  In  the 
event  this  relief  Is  not  granted  ber,  to  have  a 
decree  for  tbe  specific  performance  of  an  al- 
leged contract,  whereby  deceased  agreed  to 
give  her  tbe  real  estate  and  other  propwty, 
In  consideration  of  ber  agreement  to  remain 
at  home  and  care  for  her  parents  during  tb^ 
old  age.  Averring  performance  on  her  part 
of  this  agreement,  she  asks  that  the  title  to 
the  real  estate  be  confirmed  in  her. 

Plaintiff's  case  Is  bottomed  on  two  propo- 
sitions: First,  that  neither  the  absolute  nor 
the  tmst  deed  to  Minnie  Frederickson  was 
ever  dellva%d;  and,  second,  that.  If  delivered, 
tbey  were  each  testamentary  in  character, 
and  were  not  Intended  to  pass  a  present  es- 
tate; that,  being  testamentary  in  character, 
they  were  not  executed  with  proper  formali- 
ties to  pass  the  estate  by  will;  and  that  be 
Is  entitled  to  have  tbem  both  canceled,  and 
to  have  a  decree  establishing  bis  Interest  in 
the  property  as  one  of  the  heirs  of  John  Al- 
hrecht. 

We  shall  first  consider  these  propositions 
before  going  to  the  claims  made  by  the  cross- 
petitioner.  The  legal  phases  of  the  contro- 
versy have  been  so  recently  considered  that 
we  need  do  no  more  than  refer  to  the  latest 
case  for  a  full  exposition  thereof.  It  is 
White  V.  Watts  (Iowa)  92  N.  W.  660.  In- 
deed, this  case  Is  much  like  that  one  in  man" 
of  Its  aspects,  and  but  little  need  be  added 
to  what  Is  there  declared.  Tbe  question, 
after  all,  is  largely  one  of  fact  It  Is  this: 
What  was  the  Intent  of  the  grantor  when  he 


tacer  uavens'  mtent  or  uuaerstanauig  c 
the  matter  Is  not  decisive  of  this  isBoe,  aa: 
tbe  real  question  la,  what  was  John  A. 
brecht'B  Intent?  The  parties  do  not  mater, 
ally  disagree  as  to  the  law  of  the  case,  a^: 
there  la  little  room  for  a  discussion  at  tt-- 
matter.  Tbey  do  not  place  the  same  eoe- 
structlon  on  the  language  used  In  some  of  o_- 
declslons,  but  they  do'  not  serlonslx  differ  ts 
to  the  point  actually  decided. 

This  matter  baa  been  explained  in  0» 
WUte  Case  in  the  following  langnsge;  T 
be  effective,  such  deposit  [with  s  stnnse? 
mast  be  made  without  any  reserved  right  or 
power  in  tbe  grantor  to  control  the  deed  <c 
to  prevent  its  delivery  on  his  death.  *  *  * 
This  may  be  conceded  to  be  tbe  law,  tbmc: 
the  fact  that  it  may  be  within  the  mux: 
or  physical  power  of  the  grantor  to  regain  tb- 
possession  of  the  deed,  or  that  It  nay  be 
within  bis  mental  power  to  alter  bis  Inten- 
tion, will  not  necessarily  defeat  tbe  cootq 
auce."  The  whole  matter,  as  we  view  it  -ij 
one  of  Intent  oa  the  part  at  the  sniator.  Va 
manner  of  reserving  control  OTer  tlie  deed  is 
material  in  arriving  at  this  iDtent;  for  wb« 
a  deed  is  dellvored  with  an  cxpuMi  lescm- 
tion  of  tbe  right  of  recall  under  certain  coc- 
dltlons  there  la  an  evident  purpose  on  fiK 
part  of  the  grantor  not  to  make  it  presentiT 
^ective  as  a  conveyance.  Bnt  tbe  mm 
physical  power  of  recall,  or  Uie  preaeDce  of 
mental  power  to  alter  his  Intenttm,  sheds  k 
light  on  tbe  question  of  Intent  when  tbe  deei 
is  dellv^ed.  Neither  does  the  nnderstandioe 
of  the  depositary  nor  the  constmctioD  br 
places  upon  the  language  used  when  the  Is- 
Btniment  is  delivered  to  him  afford  any  er.- 
dence  on  the  question  of  Intent.  The  Heti 
must  be  delivered,  it  Is  true,  wltbont  any  m- 
ervation  of  control;  for  snch  reaerratioD 
clearly  negattres  an  hitent  on  the  pert  ct  ttw 
grant<H:  to  pass  a  present  estate,  aod  if  sob- 
Ject  to  reservation  no  estate  paaaea.  Bin 
mere  physical  or  mental  power  of  change  li 
not  regarded  as  of  any  probative  force  is 
solving  the  question  of  delivery.  Plaintiff 
lies  largely  on  the  fact  that  John  AlbncU 
did  control  one  of  tbe  instruments  after  it- 
livery,  on  the  fact  that  be  treated  tiie  pnp- 
erty  as  his  own  after  the  conv^Bnces  an! 
assignments  were  made,  and  on  the  langotte 
of  the  assignment  whldi  we  have  qooted.  ai 
evidencing  Ids  Inteotioi  not  to  ddlTcr  abM- 
lutely. 

But  for  the  fact  that  the  absolute  deed 
was  converted  Into  one  of  trust,  and  tbe 
absolute  deed  destroyed  with  the  assent  of 
Mbinie  Frederickson,  who  was  called  in  trba 
tbe  trust  deed  was  executed,  there  would 
be  much  force  In  the  first  proposition.  Bm 
as  her  consent  was  obtained,  and  for  mm 
reason  thought  to  be  p-K^essary.  the  probttfri' 
value  of  the  circumstance  relied  upon  is 
materially  lessened,  If  not  entirely  destroyed. 


tion  o<  a  lUe  estate  Is  implied  in  tbe  grantor, 
and  under  this  teservatlon  be  baa  the  right 
to  the  poasesalon,  control,  and  management 
of  the  property;  hence  there  Ig  nothing  in 
tbls  ctrcamatance.  The  terms  of  the  written 
assignment  of  the  note  and  mortgage  tend 
to  siwport  plaintiff's  position,  but  this  should 
not  be  allowed  to  defeat  the  deeds.  Tbe 
assignor  and  grantor  may  bare  intended  to 
dispose  of  his  real  estate  absolute,  and  to 
defer  the  disposition  of  his  notes  until  his 
death.   This  he  could  do  in  the  manner 
Bliown  in  this  case,  and,  while  there  is  some 
value  In  this  evidence  at  tending  to  confirm 
plalntlfrs  contention,  it  Is  by  no  means  con- 
trolling.  There  is  no  doubt,  under  the  eri- 
dence,  that  he  Intended  the  other  deed  to 
bis  son,  Richard,  which  was  executed  at 
tlie  same  time  as  the  original  deed  to  Mrs. 
Krederickson,  to  paes  a  present  estate,  for 
be  bad  received  tbe  consideration  for  the 
land  conveyed  to  Richard,  and  was  under 
a  present  duty  to  convey  blm  the  land.  This 
being  true,  each  conveyance  or  transfer  must 
to  a  certain  extent  at  least  stand  on  Its  own 
bottom.   Moreover,  tbe  trust  deed  was  not 
executed  at  the  time  of  the  assignments  of 
tbe  choses  In  action,  but  some  five  days  after- 
ward, and  there  is  not  a  syllable  of  evidence 
tending  to  show  any  reservation  of  control  as 
to  this  deed. 

The  value  of  tbe  assignment  of  the  notes 
SB  evidence  is  neutralized  by  the  execution 
of  the  other  deed  at  the  same  time,  and  by 
the  further  fact  that  the  trust  deed  was 
delivered  without  any  reservation  whatever. 
Tbe  custodian  of  these  deeds  testified  that 
the  instruments  were  delivered  to  him,  to 
be  delivered  to  the  grantees  upon  tbe  deatta 
of  tbe  grantor,  and  that  there  was  no  resenra- 
tion  of  any  kind  at  tbe  time  of  the  delivery, 
or  afterwards,  by  the  grantor.  Moreover, 
it  Is  shown'  that  after  the  grantor  bad  exe- 
cuted the  truBt  deed  be  so  expressed  him- 
self as  to  Indicate  that  he  had  lost  all  con- 
trol over  tbe  deed.  Hia  declaratioos  after 
tbe  delivery  of  tbe  trust  deed  all  Indicate 
that  he  understood  be  bad  parted  with  the 
title  to  the  land,  altbougb  enjoyment  there- 
of during  life  be  had  reserved  to  himself. 

This  right  of  enjoyment,  as  we  have  seen, 
has  ne  bearing  upon  the  question  of  the  de- 
fendants* title.  Tbe  crosB-petitloner  contends 
that  the  first,  the  absolute,  deed  should  be 
confirmed  and  established,  although  destroy- 
ed by  the  grantor  after  the  delivery  to 
Havens.  Her  contention  would  no  doubt  be 
sound,  were  It  not  for  the  fact  that  she 
coDBented  to  the  destruction  of  tbe  deed 
and  to  tbe  substitutioo  therefor  of  tbe  trust 
deed,  under  which  defendants  now  claim. 
Tbere  Is  no  doubt  of  tbe  right  In  law  of  a 
grantor  and  grantee  In  a  deed  which  has 
not  been  recorded  to  mutually  consent  to  ita 
destruction,  nnd  to  tbe  substitution  of  an- 
»6  N.W.-« 


the  Instrument  of  convey 
I>rlnclple  we  hare  anno 
both  by  reason  and  au 
Farrar,  4  N.  H.  181,  17  A 
T.  Spangler.  86  (Milo  E 
Kane»  4  Wis.  1,  65  Am. 

2.  The  cross-petitloner'i 
performance  of  tbe  allegt 
by  John  Albrecbt  to  ct 
her  absolutely  must  fail 
evidence  to  sustain  it. 
fered  to  support  it  was  b 
coming  from  Minnie  Fl 
and  from  her  husband,  ' 
competent  to  testify.  & 
had  been  sufficient  evidei 
an  agreement,  her  cons 
trust  conveyance  would  i 
faction  of  that  agreemei 
waiver  of  Its  provisions, 
reasons  for  defeating  tble 
not  be  elaborated,  for  whi 
said  disposes  of  the  conte 

We  do  not  overlook  tbe 
sent  on  tbe  part  of  Minnie 
substitution  of  the  trust 
argtunent.  The  record  sa 
that  such  assent  was  in 
In  Itself,  disposes  of  all  th< 
by  the  croBs-petitioner. 

On  the  question  of  accej 
deed  by  the  grantees,  we 
only  that  Mrs.  Frederickso 
flclarles,  knew  of,  assente 
accepted  the  deed  at  the  tli 
but  also  testimony  that  it 
benefit  of  the  children  ol 
is  in  fact  beneficial  in  c 
further  fact  that  the  trm 
conveyance  from  Havens 
of  tbe  grantor.  Under  th 
White  Oase,  supra,  this  w 
ceptance. 

Tbe  trial  court  was  ri 
tbe  trust  deed,  and  Its  dec 


TPELkTE  T.  PISHWILD 
•et  aL 

(SupTeme  Court  of  Iowa. 

aXBCUTORS  AND  ADHINTS' 
AGAINST  EBTATB— PRBSEI 
PAL  AND  SURETY— DETER 
BILITT  —  GROSS-PETITION 
FRAUDS. 

1.  Under  Oode,  |  3601,  pro^ 
ment  shall  be  affected  becau: 
affecting  the  snbstantial  rig 
party,  where  an  action  on  n 
in  tne  name  of  the  payee 
makers  and  the  executor  w! 
tator  was  a  surety  merely,  . 
the  makers  averred  he  wa 
judgment  determining  tbe  re 
era  and  euch  executor  will  r 
the  gronnd  that,  In  the  absei 
tion,  the  court  was  without 


on  m  note  executed  bj  the  firm  and  hia  testate, 
that  teitate,  tor  sufficient  consideration,  bad 
agreed  to  pay  half  the  indebtedness  of  the  firm 
is  sustained  by  evidence  that  he  secured  the  ad- 
mission of  his  son  into  the  firm,  and  was  lai^ 
ly  involved  as  surety  for  him  and  the  firm; 
tJiat  a  half  Interest  in  the  business  was  sold, 
and  the  proceeds  taken  br  testate;  and  that  to 
effect  a  sale  and  secure  toe  introductioD  of  the 
purchaser  into  the  firm  as  a  partner,  and  on  the 
faith  of  hia  agreement  to  pay  the  indebtedness, 
he  procured  the  consent  of  the  other  partner  to 
accept  the  purchaser  as  a  partner. 

3.  Where,  by  an  agreement  to  pay  the  debts 
of  a  firm,  the  promisor,  for  a  gufflaent  consid- 
eration, makes  such  debts  his  own,  and  becomes 
primarily  liable,  the  agreement  la  not  within 
the  statute  of  frauds. 

4.  Where  a  claiin  has  been  filed  against  an 
estate,  and  parties  jointly  liable  are  Indsting 
that  the  estate  shall  pay  the  whole  debt,  and 
that  their  liability  to  the  estate  shall  not  ex- 
ceed half  the  amount  so  paid,  such  claim  la  not 
■nch  a  claim  aa  la  required  to  be  presented 
within  12  months. 

Appeal  from  District  Oonrt  Jones  Ootinty; 

H.  M.  Remley,  Judge. 

Action  upon  two  promlBBory  notes— one  exe- 
cuted May  10,  1896,  by  Flshwild  &  Williams, 
alleged  to  be  composed  of  R.  Flshwild  and 
Roy  Williams,  and  by  R.  S.  Williams,  surety, 
to  I*  H.  Pratt,  for  the  sum  of  »1,500,  due 
in  one  year,  with  Interest  at  7  per  cent.;  and 
one  executed  May  10,  1898,  by  Flshwild  & 
Williams  and  R.  S.  WilUams  to  L.  H.  Pratt, 
for  the  sum  of  $1,500,  due  In  one  year, 
■with  Interest  at  8  per  cent  It  Is  conceded 
that  the  second  note  mentioned  was  given 
as  a  renewal  of  the  first  note.  Such  first  note 
was  not  wholly  paid  thereby,  however,  there 
being  Interest  due  and  unpaid.  Before  the 
commencement  of  this  action,  R.  S.  Williams 
died  testate,  and  the  appellant  a  F.  Kimball 
waa  duly  appointed  executor.  The  said 
notes  were  filed  with  said  executor  as  a 
claim  against  the  estate  of  said  R.  S.  Wil- 
liams. Thereafter  said  executor,  assuming 
tbat  the  liability  of  his  testator  on  said  note 
was  tbat  of  a  surety  only,  served  notice 
upon  this  plaintiflf,  as  provided  for  In  sec- 
tion 3064  of  the  Code,  requiring  her  to  bring 
■Hit  on  said  notes  as  against  the  principal 
makers,  or  allow  bim  (said  executor)  to  do 
■o.  Plaintiff  thereupon  gave  said  executor 
authority  to  bring  suit  In  her  name,  and  this 
action  was  begun  accordingly,  the  said  C. 
F.  Kimball,  as  an  attorney,  appearing  on 
behalf  of  plalntUT.  The  defendant  firm  of 
Flshwild  &  Williams,  and  R.  Flshwild,  one 
of  the  members  thereof,  answered,  alleging 
that  said  B.  S.  WllUama  did  not  occupy  the 
relation  of  a  sure^  on  the  said  note  last 
executed,  but  that  at  the  time  said  note  was 
executed  and  delivered  he.  the  said  R.  S. 
Williams,  was  a  silent  or  dormant  partner 
In  the  firm  of  Fisbwlld  &  Williams  and 
owning  a  one-half  interest  In  said  firm. 
For  a  further  defense  it  is  said  that  the 
said  B.  S.  Williams,  being  responsible  on 
a  large  amount  of  negotiable  paper  owed 


uy  saiu  noy  v>  luiams,  nia  sou,  kuu  uie  mtu 
Roy  being  largely  overdrawn  In  hia  acoonst 
the  said  R.  S.  Williams,  with  the  conseic 
of  said  firm,  took  and  received  the  one-htlf 
interest  In  the  business  and  property  of  the 
firm,  and  sold  the  same  to  one  SfaalTef  for 
the  sum  of  $6,000,  which  sum  waa  paU  K 
him,  said  R.  S.  Wllllama,  in  hand;  tliat  tt 
the  time  thereof  it  waa  agreed  by  said  B. 
S.  Williams  tbat  In  consideration  that  said 
Flshwild  would  accept  said  Shaffer  as  ■  par- 
ner,  and  waive  bis  right  to  have  the  af- 
fairs of  the  partnership  wonnd  up,  be,  t^ 
said  R.  S.  Williams,  would,  upon  makiss 
such  sale  to  Shaffer,  pay  one-half  of  all  tte 
debts  then  owing  by  said  firm.  IndtidiDg  tb* 
notes  here  In  suit,  and  release  the  saU 
Flshwild  from  liability  aa  to  anch  one-bait 
It  la  the  prayer  of  the  answer  that  the  jndg- 
ment  rendered  on  said  notes  be  a  Joint  lodg- 
ment as  against  said  firm  and  said  B.  E. 
Wllllama,  and  that  said  firm  and  the  mii 
Flshwild  be  held  liable  for  one  half  onlf 
of  such  Judgment,  and  the  defendant  R  S. 
Williams  or  bis  estate  be  held  for  the  oth^ 
half.  On  the  day  said  answer  was  filed 
the  plaintiff,  appearing  by  W.  I.  Chamber 
lain,  as  her  attorney,  and  the  def^idant 
firm  jointly  moved  the  court  to  compel  C 
F.  Kimball,  executor,  to  come  in  as  a  partr 
defendant,  aa  provided  for  by  section  30% 
of  the  Code,  and  on  the  same  day  said 
executor  did  appear  as  such,  and  flied  answer 
admitting  the  execution  of  the  notes,  and 
that  R.  S.  Williams  signed  the  same  as  sure- 
ty; averring  want  of  knowledge  as  to  wheth- 
er the  notes  are  unpaid;  and  praying  jnd;- 
ment  establishing  his  relation  to  said  notes 
aa  that  of  a  surety  only.  Thereafter  that 
was  filed  in  the  name  of  plaintiff  a  reply 
denying  that  B.  S.  Williams  was  a  partner 
In  said  firm;  denying  the  alleged  agreement 
on  the  part  of  said  R.  S.  Willlanos  to  pay 
debts  of  said  firm;  aUegit^  that  sneh  agree- 
ment. If  made,  waa  not  evidenced  by  writi&f 
as  by  law  required,  and  was  without  con- 
sideration, and  void;  that  no  claim  of  tite 
character  now  made  by  defendants  was  filed 
against  the  estate  of  said  B.  S.  WUlIams  with- 
in one  year,  and  the  same  is  theref(nre  barred. 
There  was  a  trial  to  Jury,  resulting  In  • 
verdict  finding  for  plaintiff  as  against  all 
defendants,  and  finding  tfas  estate  of  B.  S 
Williams  to  be  liable  for  one  half  the  debt 
and  said  firm  and  B.  FishwUd  and  Rot 
Williams,  members  tiiereof,  liable  for  the 
other  half  of  0ie  debt  Judgment  was 
tcred  against  all  defendanta  except  C,  F. 
Kimball,  executor,  fm  die  amount  of  the  rer 
diet,  and  the  amount  thereof  was  allowed  a$ 
a  claim  against  said  mtate,  *^nd  said  esta:' 
Is  liable  upon  said  claim  as  principal  tts 
one  half  of  said  amount  and  as  surety  for 
the  other  half;  tiiat  the  other  defaidants 
are  liable  on  said  Judgment  for  one  half 
ttie  amount  as  principal,  and  as  surety  tar 


u«  oxaer  naix  oi  cue  mme."  cxom  bucui 
u<l£;iiient  tbe  defendact  O.  F.  Kimball,  exec- 
itor,  appeals.  Affirmed. 

James  B.  Remley  and  O.  F.  Kimball,  for 
Lppellsnt.  Miller  &  ObamberlalD,  W.  W. 
::iiamberlalii,  and  Wilds  &  Bander,  tor  ap- 
>elleM. 

BISHOP,  O.  J.  As  we  gather  from  the 
record,  the  trial  was  conducted  on  behalf 
>f  plaintiff  and  0.  F.  Kimball,  executor, 
O.  F.  Kimball  as  attorney.  On  behalf 
>C  plaintiff  there  was  Introduced  In  evidence 
tbe  notes  in  suit,  and  the  testimony  of  C. 
E-".  Kimball  to  the  effect  that  Roy  Williams 
had  admitted  to  him  that  the  defendant  firm 
was  composed  of  R.  Flshwild  and  Roy  Wil- 
Liams,  and  that  R.  S.  Williams  had  signed 
the  notes  In  salt  as  snrety.  Plaintiff  then 
rested,  whereupon  a  motion  was  made  on  her 
behalf  and  on  bebalf  of  tbe  defendant  Kim- 
ball, executor,  for  Judgment  on  the  plead- 
ings against  Flshwild  &  Williams  and  R. 
Flshwild  and  Roy  WlUlama  as  principals 
and  the  defendant  Kimball,  executor,  as 
surety.  This  motion  was  oTermled.  A  mo- 
tion was  made  after  verdict  in  arr^  of  Judg- 
ment and  for  judgment  non  obstante  veredic- 
to, baaed  upon  the  same  grounds  stated  above, 
among  others,  and  this  was  overruled. 

The  contention  of  counsel  for  appellant.  If 
we  rlfphtly  Interpret,  Is  that,  in  the  absence 
of  a  cross-petition  as  between  the  defendant 
firm  and  the  defendant  executor,  the  court 
had  no  Jurisdiction  to  determine  any  ques- 
tion concerning  the  respective  liabilities  of 
the  several  defendants  as  between  them- 
selves.  In  tills  we  are  not  disposed  to  agree 
la  all  strictness.   It  is  true  that  no  formal 
cross-petition  was  filed.   But  the  action  was 
commenced  at  the  Instigation  of  the  executor, 
and  Mrs.  Pratt  was  but  the  plaintiff  nominal- 
ly*  No  one  had  disputed  her  rights,  and  it 
was  not  expected  that  any  one  would  be 
found  to  dispute  them.   She  had  filed  her 
claim  with  tbe  secutor,  and,  we  may  as- 
sume, was  resting  In  the  assurance  that  such 
claim  would  be  paid  In  full  out  of  the  estate. 
The  party  having  the  prime  interest  in  the 
Institution  of  the  suit  was  the  executor  by 
whom  In  fact  It  was  prosecuted.   Now,  !t  is 
manifest  that  the  executor  believed  that  his 
testator  was  a  surety  only,  and  the  suit  was 
accordingly  brought  against  the  firm  of  Flsh- 
wild &  Williams  and  the  Individual  partners 
in  said  firm  only.   The  answer  of  the  de- 
fendants, however,  disclosed  the  contention 
on  their  part  that  R.  S.  Williams  was  not  a 
mere  surety,  hut  Jointly  liable  on  the  notes 
In  suit  The  defendant  firm  thereupon  Joined 
wltb  the  plaintiff  In  demanding  that  the  ex- 
ecutor come  In  as  a  party  and  plead,  which 
be  did,  making  tbe  specific  allegation  that  the 
liability  of  his  testator  was  that  of  a  surety 
only,  and  praying  Judgment  that  his  relation 
as  such  surety  be  established.    It  is  to  be 
iKited,  also,  that  In  tbe  reply  filed  in  tbe  name 


or  me  pLammi  xne  aiieganons  i 
tion  to  matters  In  which  the  < 
was  interested.  The  plaintiff  ^  i 
least  concerned  therein.  The 
within  the  Jurisdiction  of  tbe  i 
his  pleading  made  the  direct  .li 
character  of  his  liability,  and  i 
doubtedly  inspired  by  the  pie 
part  of  the  defendant  firm.  ^ 
and  purpose  therefore,  the  a 
firm  was  a  cross-bill,  altboug 
titled,  and  the  answer  of  the 
an  answer  thereto.  The  cause  i 
tried  by  the  court  upon  that  tb 
cannot  discover  that  the  execut 
diced  thereby.  He  went  to  tria  ' 
Jectlon  as  to  the  issues,  save  se  i 
Joint  motion  for  Judgment  upc 
lugs,  and  he  made  no  specific  I 
that  ground  until  motion  for  ne 
verdict  was  made.  Although  b*  | 
the  plaintiff  In  making  general 
the  evidence  offered  by  defendai  ; 
the  allegations  of  their  answer,  i 
duced  such  evidence  in  opposltlt 
he  saw  fit,  and  there  Is  no  suf  • 
he  was  prevented  from  produ  : 
evidence  to  be  had  bearing  ui:  i 
Ject.    So,  too,  he  treated  tbe 
filed  by  him,  and  by  proper  obje  : 
the  questions  made  thereby,  an 
ruling  of  the  court  thereon.   It  ' 
ly  desirable  that  all  tbe  Issuea  i 
parties  should  be  tried  In  one  i 
ai  we  think  the  executor  was  g  • 
portunlty  to  and  did  present  his  < 
we  conclude  that  there  should  i 
ference  with  the  Judgment  by  rt  i 
informality  complained  of.   It  Is  ! 
of  the  Code  (section  3601)  that  ' 
in  every  stage  of  an  action,  mui  I 
any  error  or  defect  in  the  procee 
does  not  affect  the  substantial  ri  \ 
adverse  party;  and  no  Judgment  i 
versed  or  alTected  by  reason  of 
or  defect."    Our  conclusion  also 
port.  In  principle  at  least,  In  tb  ' 
authorities:   Cotes  &  Patchin  v.  1 
9  Iowa,  238;  Doniphan  v.  Street , 
821;  Bank  v.  Barber,  66  Iowa,  6i 
890;  Hoyt  v.  Hoyt,  68  Iowa,  70€ 
27;  White  v.  Bryam,  96  Iowa,  1&  i 
765;  Warren  v.  Chandler,  98  loii 
N.  W.  242. 

2.  By  its  Instructions  the  cour 
Jury  that  there  was  no  sufficient  <  \ 
establish  the  relatlonstilp  of  B.  S. 
as  a  partner  In  the  firm  of  Flshvi' 
Hams.  The  sole  question  subni 
whether  or  not  R  S.  WUlIams  h 
to  become  liable  for  and  to  pay  o 
the  Indebtedness  of  said  firm.  C 
appellant  contends  that  It  was  en: 
mit  such  questton,  for  that  It  had 
shown  that  such  agreement,  if  i; 
based  upon  any  sufficient  conslderj 
think  otherwise.  It  Is  made  to  a] 
R.  S.  Williams  was  Instrumental  1 


was  largely  involTed  as  a  Borety  for  him  and 
(or  the  firm.  .The  balf  Interest  in  the  prop- 
erty and  business  was  sold  by  the  father, 
the  son  Joining  in  the  conveyance;  and  the 
whole  of  the  proceeds  were  taken  possession 
of  by  the  former,  and  disposed  of  by  him  as 
he  saw  fit  Moreover,  there  Is  evidence  upon 
which  the  jury  might  find  that,  to  effect  a 
sale  to  the  purcliaser,  and  to  secure  his  in- 
troduction Into  the  business,  and  on  the  faith 
of  his  agreement  to  pay,  he  procured  the 
consent  of  Flahwlld  to  accept  of  such  pur^ 
chaser  as  a  partner,  and  to  forego  the  ac- 
counting, etc.,  incident  to  a  dissolution  of 
partnership.  We  cannot  doubt  but  that  oat 
of  this  a  sufficient  consideration  oppears, 

8.  It  is  a  further  contention  that  such 
agreement,  if  made,  was  within  the  statute 
of  frauds.  As  we  have  stated  In  the  next 
preceding  division  of  this  opinion,  there  was 
evidence  from  which  the  Jury  might  draw 
the  conclusion  that  an  agreement  to  pay  was 
made  by  R.  S.  Wllllama,  as  alleged,  and 
that  such  agreement  was  predicated  upon  the 
condderation  alleged.  Accepting  this  as  the 
state  of  the  record,  .we  have  no  case  coming 
within  the  statute  of  frauds.  By  taking  the 
property  and  appropriating  the  proceeds 
thereof  under  the  circumstances  alleged,  and 
under  the  agreement  as  alleged,  R.  S.  Wil- 
liams made  the  firm  debts  to  the  extent  of 
one-half  thereof  bis  own  debts.  He  then  be- 
came primarily  liable.  "Whenever  the  main 
purpose  of  tbe  person  promising  Is  not  to 
answer  for  tbe  debt  of  another,  but  to  sub- 
serve some  object  of  bis  own,  the  promise 
Is  not  within  the  statute  of  frauds,  although 
In  form  It  may  have  the  effect  of  extinguish- 
ing the  liability  of  another."  Johnson  v. 
Knapp,  89  Iowa,  616.  See,  also,  Chamberlln 
T.  IngallB,  38  Iowa,  300;  Blair  Town  Lot  & 
Land  Co.  v.  Walker,  39  Iowa,  406;  Emerson 
T.  Slater,  22  How.  28,  16  L.  Ed.  860;  Davis 
T.  Patrick,  114  U.  S.  479,  12  Sup.  Gt  58,  85 
L.  Bd.  826. 

4.  There  is  no  merit  In  tbe  contention  that 
tbe  claim  should  not  have  been  allowed 
against  tbe  estate,  for  that  the  same  not  hav- 
ing been  filed  and  noticed  for  hearing  within 
12  months  from  notice  of  appointment  of  tbe 
executor.  We  have  no  data  from  which  we 
can  determine  the  precise  facts,  but,  In  onr 
view,  such  would  be  Immaterial.  Certain  It 
is  that  the  claim  was  filed  against  the  estate, 
and  the  liability  to  the  plaintiff  on  such  claim 
as  a  whole  is  not  In  dispute.  The  defendants 
are  not  In  the  attltnde  of  making  any  claim 
against  the  estate.  In  effect,  they  are  simply 
Insisting  that  tbe  estate  stiall  pay  the  whole 
of  plalntifTs  debt,  and  that  their  liability  to 
the  estate  shall  not  exceed  one-balf  the 
amount  so  paid.  Such  Is  not  a  claim  witbba 
tbe  meaning  of  the  statute  requiring  claims 
to  be  filed  and  proven. 


mitted  to  the  Jury  by  the  Instructions,  tzl 
no  question  is  made  as  to  the  form  oC  iLe 
verdict  or  Judgment 
Affirmed. 


RUSS  T.  AHERIOAN  OBRBAI.  OO. 

(Supreme  Court  of  Iowa,    Oct.  30,  19a3-t 

COURTS— 8UCCBSSITE  APPKAIA-ffTABI 

DECISIS. 

1.  The  decision  of  the  Supreme  Conrt  as  i 
first  appeal  becomes  the  law  of  the  case  a^: 
governs  on  a  subsequent  trial  in  the  dinrv^ 
court  and  on  another  appeal  unless  the  tva 
on  the  second  trial  are  materially  different 

Appeal  from  District  Court,  lAxm  Conntr 
H.  M.  Remley,  Judge. 

Action  to  recover  damages  for  tlie  deat 
of  tbe  plaintiCTs  Intestate.  There  was  a  di- 
rected verdict  tor  the  defendant,  and  tte 
ptalntiet  appeals.  Affirmed. 

Charles  A.  Clark  &  Son  and  Wm.  G. 
Ciarlc.  for  appellant   Dawley,  Hnbtiud  k 

Wheeler,  for  appellee. 

PER  CURIAM.   This  Is  the  second  appeil 
In  tttls  case  and  the  controlling  facts  are 
forth  in  the  opinion  upon  ttie  former  appe^ 
and  will  not  be  repeated.   See  llO  Iowa,  7^ 
81  N.  W.  796.   Upon  the  case  as  it  was  tbez 
presented,  we  held  that  the  plaintiff  was  L.-t 
entitled  to  recover,  and  that  there  shoidd  have 
been  a  directed  verdict  for  the  defendant  anl 
for  that  reason  reversed  the  Judgment  of  ttw 
trial  court   Upon  a  retrial  In  the  distri^n 
court  the  testimony  given  upon  tbe  formiT 
trial  was  read  to  tbe  Jury,  and  In  additioii 
thereto  two  witnesses  were  examined  on  tte 
part  of  tbe  plaintiff;  one  of  them  (Taylor' 
having  testified  on  the  other  trial,  and  tb^- 
other  being  a  new  witness.    The  appellee 
contends  that  the  facts  presented  by-  tibe  prp>- 
ent  appeal  are  precisely  the  same  as  those 
shown  on  tbe  first  trial,  and  that  tbe  deci?ii:£ 
then  was  a  full  and  complete  adjndicatl<» 
of  the  present  case,  and,  snch  beln^  true,  ttai 
the  verdict  was  properly  directed  for  the  de- 
fendant  It  is  the  settled  rule  In  this  stiR 
that  the  de<^sion  of  this  court  npon  the  tnx 
appeal  becomes  tbe  law  of  the  case,  and  is  td 
govern  upon  a  subsequent  trial  thereof  ta 
tbe  district  court  and  upon  anoth«  app»l- 
unless  tbe  facts  before  the  conrt  npon  th« 
second  trial  are  materially  diffa;«nt  froic 
those  appearing  upon  tbe  first    Adams  Govs- 
ty  V.  B.  &  M.  R.  R.  Co..  55  Iowa.  W,  2  X.  W. 
1054.  7  N.  W.  471;  Babcock  t.  a  A  N.  W 
Ry.  Co.,  72  Iowa.  197,  28  N.  W.  GU,  33  X.  W, 
628.    The  testimony  of  tbe  witness  T&fa: 
given  upon  the  last  trial  Is  in  all  matvitl  re- 
jects precisely  the  same  as  that  glTui  bt 
bim  on  the  first  trial.   He  was  examined  'i 
both  trials  as  to  tbe  size  and  condition  of  ttf 
trapdoor,  its  bearings,  and  the  openlns  tboe- 


mtSer  throng^  wlilcb  the  deceaied  fell.  Up- 
n  tlie  last  trial  he  went  a  little  more  Into 
ctnll  as  to  the  bearings  npon  which  the  door 
Gsted  when  In  place,  but  bis  testimony  gave 
lo  new  facts  as  to  ttie  euct  condition  existing 
it  tike  time  of  the  accident  Jotui  M.  Null 
vas  tbe  new  witness  nsed  upon  the  sectrnd 
Tlal.  He  was  called  as  an  expert,  and  te»- 
:lfied.  In  auwer  to  hypothetical  questions, 
:liat  In  his  Judgment  a  strip  of  board  might 
lave  lieen  placed  under  the  west  edge  of  the 
trapdoor,  so  that  It  could  not  have  tipped 
wltb  a  given  weight  upon  it;  and  that  it  was 
entirely  practiable  as  a  mechanical  proposi- 
tion to  furnish  sofflclent  bearings  for  the 
door.  The  entire  record  in  this  case  shows 
conclusively  that  the  facts  testified  to  by  this 
witness  were  as  patent  to  all  men  of  ordinary 
Intelligence  as  they  wwe  to  him,  and  that  his 
testimony  added  notblng  to  that  already  be- 
fore tbe  jury.  An  oamlnatfcm  of  the  evi- 
dence before  the  court  on  both  trials  convin- 
ces us  that  it  was  in  all  material  respects 
precisely  the  same.  The  snbstituted  petition 
filed  herein  befwe  the  last  trial  omitted  all 
reference  to  the  unfastened  condition  of  the 
tmpdoor  hinges,  and  alleged  as  tiie  cause  oi 
the  accident  the  lack  of  sufficient  bearings 
for  ttae  door.  But  this  otn  make  no  material 
difference  tn  tbe  final  disposition  of  the  case, 
becnnae  tbe  same  matter  was  urged  and  re- 
lied upon  by  tbe  appellant  npon  tbe  other 
8ubmlssi(Hi.  and  was  determined  adversely  to 
his  contention. 

The  court  properly  directed  a  verdict  for 
the  defendant  and  tiie  judgment  Is  affirmed. 


UATHS8  V.  BBLL  et  aL 

(Supreme  Conrt  of  Iowa.    Oct.  80,  1803.) 

SPECIFIC  PERFORHANCB-STATUTB  OF  FRAUDS 
—  WRITINO  —  LETTERS  —  CONSTRUCTION  — 
PAYMENT— CERTAINTY  OF  CONTRACT, 

1.  A  real  estate  agent  wrote  defendant  that 
he  had  an  offer  for  hiB  farm  at  $65  per  acre,  to 
which  defendant  replied:  "I  will  sell  for  that 

price  if  it  is  not  already  sold.  Call  me  up  by 
phone,  and  we  will  talk  the  matter  over."  De- 
fendant sabsequentlT  told  the  agent  to  close  the 
deal,  and  afterwards  refused  to  convey,  on  as- 
certaining that  the  parchaser  Insisted  on  paying 
for  only  the  number  of  acres  shown  by  actual 
■urvey.  Held,  that  defendant's  letter  was  not  a 
contract  to  sell  and  convey,  and  hence  there  was 
no  agreement  in  writing,  as  required  by  Code,  f 
4625. 

2.  There  conld  be  no  right  to  specific  perform- 
ance until  It  was  ascertained  to  a  certainty 
what  was  the  number  of  acres  and  there  was  an 
offer  to  pay  for  the  actual  acreage  at  the  price 
stated. 

3.  A  deposit  of  ^iO  by  tbe  purchaser  and  the 
real  estate  agent  to  the  d^endaot's  credit  did 
not  take  the  case  out  of  Code.  K  4625,  requiring 
Bgreemenfa  for  the  sale  of  land  to  be  in  writing, 
the  deposit  being  made  without  knowledge  or 
agreement  on  the  part  of  the  defendant. 

Appeal  from  District  Oour^  Linn  County; 
W.  Q.  Thompson,  Judge. 
Action  in  equity,  brought  to  enforce  lAe 

Bn  Fmoda,  fltatoU  at  tdL  O,  Cent  Dig.  | 


specific  performance  of  a  contrac 
real  estate.  Tbe  facts  appraring 
June,  1901,  the  defendant  P.  D, 
resides  at  Van  Home,  Benton  c 
I  the  owner  of  a  tract  of  land  in  L 
i  of  Irregular  shape,  and  which  h 
[  contained  82%  acres.   That  he  hi 
sessed  and  paid  taxes  on  that 
acres  is  admitted.   On  June  24,  ] 
celved  a  letter  from  J.  D.  Grew, 
tate  agent  at  Marton,  Idnn  com 
lows:  "I  have  a  man  who  has 
sixty-five  dollars  per  acre  for  you 
cash,  provided  abstract  shows 
titie  on  delivery  of  tbe  deed.  He 
to  have  deal  closed  at  once.  Lei 
by  return  mail  what  we  can  dep^ 
To  this  defendant  replied  on  tbe 
day,  saying:  "Will  say  that  I  w 
that  price  If  It  la  not  already  sold 
pariy  has  made  me  tbe  same  offer  i 
I  wrote  him  last  Friday  I  would 
offer,  but  have  not  beard  from 
Call  me  up  by  'phone  when  yon  n 
and  we  wlU  talk  the  matter  ovi 
testifies  that  a  few  days  later  Be 
Marion,  and  told  him  to  go  ahead 
i  the  deal;  tbat  he  could  get  the  a 
\  a  designated  abstract  office;  and  h< 
I  jon  the  next  day  be  got  the  abstract 
i  ed  a  deal  with  this  plaintiff  at  $6e 
and  that  he  (Grew)  and  plalntifl 
a  bank  and  deposited  fSO  to  the 
Bell.  In  his  testimony  Bell  does 
but  that  be  told  Grew  he  would 
says  It  was  the  distinct  understai 
the  land  was  to  be  taken  at  S 
Thereupon  Grew  wrote  to  Belt  sa 
he  had  received  tiie  abstract,  i 
"Matbes  accepted  your  proportion, 
you  accepted  bis,  which  was  slxty-fl 
per  acre,  and  has  d^slted  fifty 
your  credit  as  a  payment  on  the 
per  contract,  and  has  balance  rei 
rec^pt  of  deed.  Tou  said  there  Wi 
two  and  one-half  acres,  but  the  s 
urea  but  67^  acres,  so  that  tbe  w 
to  be  paid  is  f— —  ,  fifty  of  which 
paid,  as  stated.   Please  execute  dee 
so  we  can  dose  up  deal  accordini 
tract"  To  this  BeU  replied:  "Ther 
mistake  in  description  of  land.  1  t 
would  sell  82%  acres  for  slxty-fiv 
If  be  don't  want  it  that  way,  I  di 
to  sell."  Tbe  land  consists  of  pli 
and  portions  of  lots,  all  in  what 
as  the  "Irregular  survey  of  the  8.  W 
ter  of  section  19,"  etc.,  and  phiini 
duced  evidence  of  witnesses,  who, 
uring  from  the  plat,  testified  that  t 
but  67%  acres  of  the  laud.  Plalntif 
troduced  evidence  tbat  tbe  present 
the  land  was  considerably  in  excei 
per  acre,  and  at  the  dose  of  the  evi 
elected  to  take  a  Judgment  for  > 
There  was  a  Judgment  in  favor  of 
for  $300  and  costs,  llierefrom  tht 
anta  appeal.  Reversed. 


Haas,  fiv  appellee. 


PER  CURIAM.  There  are  iereral  reaBona, 
as  we  think,  why  the  Judgment  cannot  be 
npheld.  It  will  be  aufflcient  to  say  that,  In 
our  Judsrnient,  a  contract  to  sell  and  convey 
real  estate  Is  not  made  out.  Clearly,  Crew 
was  acting  In  the  premises  as  the  agent  of  j 
Mathes,  and  was  seeking  to  make  a  purchase 
for  his  client.  Now,  the  letter  written  by 
Bell  cannot  he  constmed  Into  a  contract  to 
sell  and  convey,  and  therefore  there  was  no 
agreement  In  writing  on  his  part,  as  required 
by  the  statute  of  fraudft.  Code,  {  462S.  And 
the  deposit  of  the  money  In  a  bank  by  plain- 
tiff and  his  agent  cannot  have  the  effect  to 
take  the  ease  out  of  the  statute.  Snch  was 
done  without  any  agreement  on  the  part  of 
the  defendant,  and  without  his  knowledge. 
Moreover,  we  do  not  see  bow  there  could  be 
any  right  of  action  In  any  event,  until  it  was 
ascertained  to  a  certainty  what  was  the  num- 
ber  of  acres  of  land,  and  there  was  an  offer 
u>  pay  for  the  actual  acreage  at  the  price 
alleged. 

Reversed. 


STATD  T.  BBBQBB. 

(Sopreme  Court  of  Iowa.    Oct  29,  190S.) 

CRIMINAL  LAW— PRINCIPALS  AND  ACCBSSO- 
RIBS-BRKAKINO  AND  BNTBRINO— SVIDSNCB 
-OTHKR  OWBNaBa-DBCLARATIOHS  BT  AC- 
CUSED. 

1.  Under  Code,  S  5299.  abolishing  the  distinc- 
tion between  principaU  and  accessories  in  the 
commission  of  crime,  where  an  indictment  char- 
ged defendant  with  having  feloniously  broken 
end  entered  a  certain  freight  car  in  connection 
with  another,  he  might  be  convicted,  thouith 
the  proof  showed  that  his  only  connection  with 
the  crime  was  that  of  an  aider  or  abettor. 

2.  Where  defendant  was  Jointly  indicted  with 
L.  for  breaking  and  entering  a  railroad  car,  it 
was  not  incumbent  on  the  stat^  In  order  to  c«n- 

-  vlct  defendant,  to  prova  that  L.  participated  In 
the  criminal  act. 

3.  Where  d^endant,  with  others,  was  dia^ 
ged  with  breaking  and  entering  a  ft«ight  car, 
and  the  proof  showed  that,  though  defendant 
did  not  participate  in  the  actual  breaking  or  en- 
tering of  the  car,  he  was  present  and  stand- 
ing watch  white  others  accomplished  the  break- 
ing, he  was  a  principal,  and  not  an  accessory. 

4.  Id  a  prosecution  for  breaking  and  entering 
a  railroad  car,  evidence  of  defeodaot's  intem- 
perate and  vagrant  habits  was  iDadmlssible. 

6.  In  a  prosecution  for  breaking  and  entering 
a  rallroaa  car,  evidence  of  cooversattons  had 
between  witness  and  defendant,  prior  to  the 
commissiOD  of  the  crime,  tending  to  siiow  de- 
fendant guilty  of  other  crimes,  was  Inadmissi- 
ble. 

Appeal  from  District  Court,  Cerro  Oordo 
County:  J.  F.  Clyde,  Judge. 
The  opinion  states  the  case.  Reversed. 

Robinson  &  Koch  and  Struble  &  Stiger,  for 
appellant  C.  W.  Mullan.  Atty.  Gen.,  and 
O.  A.  Van  Vleck.  Aast  Attj.  Gen.,  for  the 
State. 

WEAVER,  J.  The  Indictment  In  the  case 
eharges  that  on  tbe  5tb  day  of  Febrnaiy* 


Berger  and  one  A.  J.  Lee  felonioiiBly  brob 
and  entered  a  certain  freight  car  belon:^j 
to  the  Chicago.  MUwaukee  &  St.  Paul  BsD- 
way  Company.  Berger  waa  awarded  a  sep- 
arate trial,  and,  being  convicted,  appeal 
There  waa  no  evidence  tending  to  show  ttix 
appellant  himself  actually  broke  or  entt-crd 
the  car.  The  theory  of  the  state  Is  that 
pellant  stood  watch  or  guard  upon  or 
the  railway  track  while  two  other  persocj 
broke  the  seal,  opened  the  door,  and  ent^nd 
the  car,  at  which  point  In  the  transactkis 
they  were  Interrupted  by  a  detectire  in  'Xi 
employ  of  the  company,  and,  after  a  strugck 
with  him,  they  all  escaped  under  cover  of  the 
daiiiness;  no  arresta  being  made  until  soce 
hom-8  later.  This  theory  Is  not  without  sap- 
port  in  the  evidence;  the  detective  testifyliv 
that  be  recognized  appellant  as  tbe  mm 
standing  watch  outside  the  car,  and  another 
witness  claiming  to  have  seen  him  eDteriag 
the  yard  at  or  about  that  time.  If  tbe  oetr 
question  before  us  was  as  to  the  snfflcieocr 
of  the  evidence  to  support  a  finding  of  app^ 
lant's  guilty  connection  with  the  offense, 
should  have  no  serious  difficulty  In  affirmiag 
the  judgment  below.  But  other  featnrea 
the  record  require  our  consideration. 

1.  The  appellant  submitted  certain  rcqnest! 
for  Instructions  to  tbe  Jury,  among  wUcb 
was  the  following:  "No.  8.  Too  are  instrcct- 
ed  that  there  Is  no  evidence  In  tbia  case 
showing  that  the  defendant  Ed.  Berger  broke 
and  entered  tbe  car  referred  to  In  tbe  indict- 
ment and  tbe  evidence  in  this  case;  and  un- 
less you  find  that  he  aa  accessory  to  or  aided 
and  abetted  one  A.  J.  Lee  in  breaking  acd 
entering  said  car,  then  you  are  Instrocted 
that  yon  cannot  find  the  defendant  guilty, 
and  you  should  acquit  him."  This  request  wis 
refused  by  the  court  and  the  followinj?  gives 
on  its  ovra  motion.  "If  you  find  from  the  evi- 
dence, and  beyond  a  reasonable  doubt  tltat 
at  the  time  and  place  named  In  tbe  indict- 
ment the  witness  A.  J.  Lee,  or  any  other  per- 
son or  persons,  unlawfully  broke  and  ratered 
the  car  in  question,  and  that  aald  car  was 
then  under  the  charge  and  control  of  the 
Chicago,  Milwaukee  &  St  Paul  Railway 
Company,  and  waa  sealed,  and  contained 
goods  and  merchandise  for  transportatlffiu 
and  that  the  defendant  Berger  aided  ao£ 
abetted  such  other  person  or  persona  In  tbe 
acts  Just  named  her^n,  then  tbe  d^endsnt 
Is  guilty  as  charged  in  the  Indictment,  and 
you  should  so  find."  It  Is  urged  by  the  appel- 
lant that,  having  been  Jointly  indicted  with 
Lee  for  the  compslsaion  of  the  alleged  of- 
fense, he  cannot  be  convicted  of  aiding  and 
abetting  "any  other  person  or  persons'*  Kt 
named  In  the  indictment,  and  that  the  in- 
struction given  la  therefore  erroneous.  Onr 
state  abolishes  the  distinction  form^ly  msde 
between  prindpals  and  acceasMlea  in  tlie 
commission  of  crime.  Code,  f  5299.  Under 
thla  statute,  it  bad  been  held  that,  where  t!ie 
Indictment  cbargei  a  defendant  wltb  bavtiif 


aTicted  upon  proot  Uiat  Ills  only  connee- 
>ia  -witb  the  offeDBe  was  that  of  an  alder  ot 
•ettor.    State  t.  Hessian.  58  Iowa,  68, 12  N. 
.  77;   State  t.  Pugsley,  75  Iowa.  742,  38  N. 
'.  488;    State  t.  Manchntb,  78  Iowa,  268, 
<  39.  W.  211.  And  two  or  more  persona  may 
!  iolntly  Indicted  for  a  criminal  act  which 
of  Bucb  nature  tbat  It  can  be  actually  com- 
itted  by  hot  one  person.   State  t.  Oom- 
xhUl,  46  Iowa,  265.  Persons  Implicated  In 
ie  commission  of  a  exime  may  be  indicted 
>iiitly       severally,  and  ^nre  to  establish 
le  gant  of  one  of  the  accnsed  persons  doM 
ot  operate  to  discharge  the  othm.  The  ap- 
ellant  In  this  case  Is  charged  with  breaking 
nd  entering  the  car,  and  that  fact  Is  snffl- 
iently  established,  muler  the  authorities  cit- 
If  It  be  shown  tiiat  he  assisted  In  the  act 
ly  standing  watch  while  his  accomplices  or 
lonfederates  effected  the  oitrance.  Now, 
loes  tbe  fact  that  be  Is  Jolntiy  indicted  with 
Lee  make  tt  Incumbent  upon  the  state  to 
^rove  tlie  participation  of  Lee  In  the  crim- 
inal act.  In  order  to  ctmTlct  ai^Uant?  We 
think  not.   His  guilt  is  not  necessarily  de- 
pendent upon  the  guilt  of  Lee;.   The  state's 
case  tends  to  show  that  appellant,  witb  Lee 
and  a  third  person,  who  Is  unidentifled,  was 
engaged  In  the  crlminsl  enteiprlse.  It  would 
seem  to  be  a  necessary  conclusion  from  our 
statute  and  our  dedslons  thereunder  that 
eltber  of  tbe  two  defendants  who  are  jointly 
indicted  may  be  convicted  upon  proof  that  he 
himself  did  the  unlawful  breaking  and  enteiv 
ing,  or  that  be  aided  ae  abetted  his  codefend- 
ant  In  such  act,  or  that,  with  or  without  his 
codefendant;  be  aided  or  abetted  the  uniden- 
tifled tiilrd  perstm  In  such  act  If  tbe  Indict 
ment,  by  specific  allegation,  chazged  tbe  de- 
fendant wltb  aiding  or  abetting  Lee  In  tbe 
commission  of  the  offense.  It  may  well  be 
conceded  Chat  a  convlcdon  could  not  be  bad 
apon  tbe  evidence  that  he  aided  or  abetted 
some  other  persoa  But  sutib  Is  not  the  case 
here  presented.   Both  defendants  are  char- 
ged as  prindpalB,  and  we  see  no  reason  why 
tbe  case  is  not  governed  by  tbe  ordlnaiy  role 
which  pomlts  the  conviction  of  either  or 
both  If  participation  In  the  crime  be  estab- 
lished by  the  evidence.  In  one  saise  of  the 
word,  there  Is  no  sncb  thing  as  a  "joint*  ct- 
fens^  unless,  pertiaps,  it  be  something  In  the 
nature  of  an  unlawful  combination  or  con- 
spliacT*   Persons  may  act  jointly  In  tbe 
commitRion  ot  crime,  bnt  In  the  eye  of  the 
lav  ea<^  Is  gidlty  of  the  offense  committed, 
to  wbldi  he  has  contributed,  to  the  same  at- 
tent  aa  If  he  were  the  sole  offender.  State  v. 
HcGllntock,  8  Iowa.  203.  If  tbls  indictment 
liad  been  procured  by  the  state  on  tbe  theory 
and  belief  that  appellant  and  Lee  were  the 
perwDB  Tho  actually  broke  and  entered  the 
car,  and  were  tbe  only  persons  In  any  way 
Implicated  In  that  crime,  bnt  upon  tbe  trial 
It  TCi  SenAageA  beyond  all  doubt  that  sndk 
breakhv  and  entering  were  in  fact  done  by 
aome  person  or  persons  unknown,  and  that 


by  standing  watch  outside,  no  me,  we  think, 
would  contend  that  such  proof  constitutes 
any  variance  from  the  Indictment,  or  enti- 
tles either  Lee  or  appellant  to  an  acquittal. 
If.  then,  we  proceed  further,  and  suppose  the 
evidence  entirely  falls  to  connect  Lee  with 
the  offense  In  any  manner  whatev^,  but 
does  clearly  establish  appellant's  compllcltr 
therein,  we  know  of  no  p'rhiclple  w  precedent 
upon  which  the  latter  may  demand  an  ac- 
quittal because  of  the  failure  to  establish  the 
guilt  of  Lee.  There  was  no  error  in  the  in- 
struction given  by  the  court  It  may  prop- 
erly be  observed  In  this  connection  that,  al* 
though  appellant  may  not  himself  have  par- 
ticipated in  the  actual  breaking  m  entering 
of  the  car,  yet  If  he  was  present,  aiding  or 
abetting  autb  act  by  standing  watch  while 
others  accomplished  that  criminal  proceed- 
ing, he  la  not  a  mere  accessory,  even  at  com- 
mon law,  and  any  analogy  drawn  from  decl- 
dons  In  respect  to  tbe  peculiar  rules  appli- 
cable to  the  prosecution  and  conviction  of 
accessories  Is  not  applicable  here.  "An  ac* 
cesaory  Is  one  who  Is  not  the  chief  actor  in 
a  felonious  offense,  not  present  at  Its  per- 
formance, but  Is  In  some  vray  connected 
therein,  dther  before  or  after  the  act  com- 
mitted." 1  Am.  &  Eng.  Bncy.  Law  (2d  Ed.) 
2ST.  Every  parson  who  Is  present  at  tbe 
commission  of  a  crime  for  the  purpose  of  a» 
slstlng  In  its  accomplishment,  eltber  by  per- 
forming the  principal  felonious  act,  or  by 
standing  wstcb  or  by  waiting  In  reiaerve, 
ready  to  render  such  aid  as  may  be  necessary 
to  the  success  of  the  common  criminal  pur- 
pose, is  a  principal,  both  at  common  law  and 
under  the  statutes,  even  though  be  take  no 
other  part  In  the  unlawful  transaction. 

2.  One  McGahn,  a  witness  tor  the  state, 
was  permitted  to  testify  that  during  bla  resi- 
dence in  Mason  Cl^,  aiq;>ellant  did  nothing 
In  partlcnlar,  except  to  walk  tbe  streets,  and 
that,  at  scune  time  prior  to  tbe  date  of  the 
alleged  crime,  appellant  made  tbe  statement 
that  he  (appellant)  "had  a  shipment  of  wbis- 
^  coming."  Another  witness  ((me  Peebles) 
was  also  allowed  to  state  that,  two  or  three 
months  before  tbe  breaking  of  tbe  car  de- 
scribed in  tbe  indictment  appellant  bad  a 
satchel  In  which  he  carried  a  bottle  of  whis- 
ky, a  glass,  some  rock  can^,  and  bnmio 
seltzer;  tbat  at  <me  time  be  n^lbtted  a  re- 
volver to  file  witness,  and  at  another  showed 
him  an  Iron  about  six  inches  In  Imgth,  the 
point  of  which  was  broken  off;  and  that  ap- 
pellant '*said  he  bad  broken  It  off  breaking 
into  a  refrigerator  car— done  It  that  night." 
All  this  evidence  had  reference  to  a  time  long 
before  the  commission  of  tbe  crime  alleged 
In  the  Indictment  and  had  no  relevancy  to 
tbe  acte  constituting  tbat  offense.  Ite  only 
apparokt  purpose  was  to  discredit  the  appel- 
lant In  advance^  and.  1^  showing  that  be 
was  of  vagrant  w  Intemperate  or  criminal 
baUts,  make  It  carter  for  the  juiy  to  believe 
him  guilty  of  the  offense  for  which  he  was 


We  have  recently,  on  eeveral  occaalona,  call- 
ed attention  to  tlie  well-eBtablished  rule  that 
an  allegation  of  crime  cannot  be  establislied 
by  proof  of  independent  criminal  acts,  or  of 
his  general  disreputable  character.  State  t. 
Roscum  (Iowa)  93  N.  W.  295;  State  T.  Vance 
(Iowa)  94  N.  W.  204;  State  T.  Rainsbarger, 
71  Iowa,  746.  31  N,  W.  866;  Boyd  v.  V.  8.. 
142  U.  S.  450,  12  Sup.  CL  292.  35  L.  Ed.  1077; 
People  V.  Jones,  32  Cal.  80;  People  t. 
Schweitzer.  23  Mlcb.  301;  Oom.  r.  Campbell, 
156  Mass.  537,  30  N.  E.  72.  The  last  case 
cited  Ib  quite  directly  In  point,  and  holds  It 
error  to  permit  proof  of  conversations  with 
accused  tending  to  shove-  his  general  criminal 
cbaracter,  or  the  commission  of  other  of- 
fenses by  him.  These  cases  announce  a  fa- 
miliar principle,  the  soundness  of  which  Is 
apparent.  The  temptation  is  always  strong 
upon  a  prosecutor  to  bring  to  the  attention  of 
the  Jury  any  blemishes  in  the  record  of  the 
person  on  Ixial.  It  Is  one,  however,  whldi 
cannot  be  Indulged  In  with  safety  or  propri- 
ety, and  should  be  carefully  avoided,  save  in 
the  few  exceptional  cases  where  such  evi- 
dence is  clearly  admissible.  The  error  was 
undoubtedly  prejudicial. 

3.  Appellant  also  alleges  error  In  the  rul- 
ing of  the  court  permitting  counsel  for  the 
state  to  cross-examine  defendant  upon  mat- 
ters not  relevant  oir  called  out  by  the  direct 
examination.  Further  complaint  Is  made 
that  the  state  was  allowed  to  Introduce  im- 
peaching testimony  concerning  collateral  and 
Immaterial  matters.  Without  going  Into  de- 
tails, we  will  say  that,  In  oar  Judgment, 
these  exceptiona  are  not  without  foundation; 
and  while  we  might  not  be  disposed  to  re- 
verse the  Judgment  below,  were  there  no 
other  error  in  the  record,  we  call  attention  to 
this  feature  of  the  case  that  the  objection 
may  be  avoided  upon  retrial. 

For  the  errors  above  noted,  the  Judgment 
of  the  district  court  Is  reversed,  and  the 
cause  remanded  for  a  new  trial.  Berened. 


BBTNOLDS  T.  LTON  COUNTY. 
(Supreme  Obnrt  of  Iowa.    Oct  28.  19GS.) 

COUNTY  BONDS— XJUITATION    OF  INDEBTED- 
NEBS— RBrONDIHO  B0NDS-VALIDITT~-RE3 
JUDICATA— FBDERAIi  COURTS. 

1.  Under  Const,  art.  11.  i  3,  providing  that 
no  county  shall  become  indebted  for  any  pur- 
pose to  an  amount  exceeding  5  per  centum  on 
the  value  of  the  taxable  property  within  the 
county,  refnnding  bonds,  the  proceeds  from  the 
sale  of  which  are  to  be  applied  to  the  payment 
of  those  ontatandlng,  and  which  increases  the 
appregate  debt  beyond  the  constitutional  limit, 
are  invalid. 

2.  A  county  Issued  bonds  exceeding  the  con- 
stitutional limit,  which  it  sold  to  liqnidate  the 
outstanding  bonded  Indebtedness.  The  money 
of  the  bondholders  was  paid  to  the  financial 
nf^nt  of  the  county  for  their  sale  on  the  im- 
plied representation  that  they  were  valid,  nod 
It  was  applied  to  the  discharge  of  its  iDdclited- 
ness  up  to  the  constUotional  limit,   BM  that. 


debtednesa  arose  against  it  out  of  the  safe  «' 
the  bonds  and  application  of  the  proeseds  t» 
valid  claims  against  the  county. 

3.  Where  an  indebtedness  arisins  from  d» 
sale  and  application  of  the  proceeds  of  refSE-.- 
ine  bonds  to  valid  claims  of  the  county  wti: 
other  valid  obligations  of  the  coontr  exceed  tsc 
constitutional  limitation,  other  refandiDg  bon^ 
issued  by  the  coooty  are  invalid. 

4.  Where,  In  a  nut  against  a  eonnty,  la  whyh 
otb^  items  of  Indebtedness  were  involred.  the 
controverted  question  was  whether  oertjia 
bond^  or  the  transaction  by  w^ch  they  wtr- 
iBsned,  sold,  and  the  proceeds  paid  on  vaiii 
claims  of  the  county,  created  an  indebtedDcs 
against  the  connty.  and  precisely  the  same  qof*- 
tion  is  raised  In  a  subsequent  action  betw«n 
the  same  parties,  the  decision  in  th*  former  o 
tion  is  res  Judicata. 

5.  Where  a  federal  court  and  a  ntmte  eovt 
have  amcuRuit  Jurisdiction  over  matter  in  it- 
sue,  the  adjndicatl<m  In  one  1b  lundins  tic 
other. 

6.  Where  in  a  suit  by  a  bondholder  against  t 
connty  the  plaintiff  claims  that  the  coant?'! 
obligations  sre  the  same  as  though  certain  mit- 
er evidences  of  debt  had  not  existed,  a  conten- 
tion that  a  nontaxpayer  cannot  qnestioo  the 
validity  of  the  eounty**  evidenoe  at  debt  ii 
without  merit. 

Appeal  from  District  Gonrt;  I^im  Gmmty; 

F,  B,  Gaynor,  Judge. 

On  April  6,  1880.  the  board  of  sopCTvison 
of  Lyon  county  ordered  the  bonding;  of  tbe 
floating  Indebtedness  of  the  county,  and  oa 
June  Ist  following  the  five  bonds  In  amoont 
of  $500  each,  bearing  7  per  cent.  Interest 
payable  semiannually,  were  issued  to  Chase 
&  Taylor  to  take  up  outstanding  warrants 
These  were  transferred  to  the  Equitable  Life 
Insurance  Company  of  Des  Moines,  and  later 
by  It  to  the  plalntur.  Several  defenses  were 
interposed,  but  on  hearing  judgment  was  en- 
tered for  plaintiff,  and  the  coaDty  appealiL 
Affirmed. 

SL  0.  Roach  and  B.  T.  Qreenleaf;  far  appel- 
lant Parsons  &  Blnlker,  for  app^ea. 

LADD,  J.  Lyon  conn^  was  orgs  nil  fl  In 
January,  1872,  and  Immediately  proceeded  ts 
create  an  indebtedness,  In  utter  ffiaregard  at 
section  8,  art  11,  of  ttie  state  G<nistitntion, 
which  reads:  "No  connty,  or  other  polltieal  or 
municipal  corporation^  shall  be  allowed  to  be- 
come Indebted  In  any  manner,  or  for  any 
purpose,  to  an  amount  In  the  asBregate  a- 
ceedlng  flve  per  centum  on  the  vahie  of  the 
taxable  pn^wrty  within  such  connty  or  cnpe- 
ratitn^to  be  ascwtained  1^  the  last  state  and 
county  tax  lists,  prevloos  to  the  IncarrinK  of 
such  Indebtedness."  By  Joly  1873,  ft  bad 
Issued  Judgment  bonds  to  tiie  amonnt  of  193.- 
000.  Operations  were  then  snqwnded  until 
October  19, 1874.  from  which  time  np  to  June 
4,  1879,  fondlng  bonds  to  the  amonnt  of  $35.- 
800  were  turned  out  On  July  1, 187%  in  pnr 
snance  of  a  resolution  of  the  board  of  sapa>- 
TisoTB  of  April  8d  prevlons.  ttie  connty  fssoed 
and  sold  bonds  known  as  tlie  "Shade  Bonds," 
In  the  sum  of  1100.000,  fbr  the  pnzpooe  of 
liquidating  the  ont^nding  bonded  Indebted- 

f  S.  6m  JntemtBl.  toL  U,  OwL  Di»  |  lOI, 


therefrom  $53,500  was  applied  In  satisfaction 
of  tlie  judgment  bonds  first  mentioned,  and 
tbe  remainder  to  the  payment  of  tlie  |47.- 
3O0  of  the  refunding  bonds.   Aside  from  the 
debts  mentioned,  12  Judgments  were  rendered 
against  the  county  between  July  21,  1878^ 
and  May  14, 1878,  Inclnsire,  but  all  these  had 
been  satisfied  by  the  bonds  referred  to  by 
cash  or  warrants,  and  no  Judgments  were  en- 
tered after  the  last-named  date.  Funding 
bonds  were  issued  January  8,  1880,  for  $600; 
May  12.  1S80,  |11,600;   and  June  1,  1880. 
$G.800.   Included  In  the  last  were  the  bonds 
In  controTersy.   On  June  1,  1880,  there  were 
also  outstanding  ¥4,250  In  county  warrants. 
It  la  unnecessary  to  detail  subsequent  trans- 
actions farther  than  to  say  that  on  Hay  1, 
1885,  there  was  an  issue  of  $120,000  in  bonds, 
from  the  proceeds  of  which  the  bonds  of 
Jnly  1,  1879,  were  fully  paid.   Tbe  assessed 
valuation  of  the  property  of  the  county  for 
each  year  is  stipulated,  and  as  a  result  of 
computation  it  appears  that  the  maximum 
limit  of  Indebtedness  permissible  June.  1880, 
was  $48,517,  and  that  the  highest  previous  to 
that  time  was  $54,067.80  In  1876.   It  Is  man- 
ifest, then,  that  the  bonds  Issued  from  Octo- 
ber 19,  1874,  to  June  4,  1879,  were  void,  for 
there  were  then  outstanding  those  dated  prior 
to  July  28,  1873,  which  alone  exceeded  the 
conntitutional  limit.   Was  the  issue  of  July 
1,  1879,  also  void?   This,  according  to  ai^l- 
lant  is  tha  crucial  question  in  the  case,  for 
It  will  be  observed  that,  If  the  $100,000  in 
bonds  of  that  date  be  regarded  valid,  there 
was  an  outstanding  Indebtedness  of  $131,- 
2B&,  when  tbe  plalntifTs  bonds  were  Issued, 
and  hence  they  were  in  excess  of  the  limit 
fixed  by  the  Constituticm.    But,  If  such  bcmds 
were  Invalid,  such  indebtedness  was  but  $31,- 
259,  and  the  county  had  authority  to  execute 
the  bonds.    It  Is  well  to  note  that  the  bonds 
of  July  1,  1879,  were  actually  disposed  of  be- 
fore the  proceeds  derived  therefrom  were  ap- 
plied on  tbe  bonds  outstanding.    This  result- 
ed during  the  time  Intervening  In  an  addi- 
tional indebtedness  of  $100,000,  or  double 
that  amount  In  all.   Recurring  to  the  article 
of  the  Constitution  quoted,  we  observe  that 
the  county  Is  prohibited  from  becoming  In- 
debted In  any  manner  or  for  any  purpose  be- 
yond the  limit   It  may  not,  then,  incur  any 
pecuniary  liability  by  bonds,  notes,  or  by  ex- 
press or  Implied  promises.   No  purpose,  how- 
ever argent  or  useful,  will  suffice.   The  exist- 
ing Indebtedness,  if  equal  to  the  amount  lim- 
ited, Is  an  insurmountable  obstacle  to  the 
creation  of  further  debt  In  aui  manner  or 
for  any  purpose.   Litchfield  v.  Ballon,  114 
U.  S.  190,  5  Sup.  Ot.  820,  29  L.  Ed.  182.  In 
District  Tp.  of  Doon  v.  Cummins,  142  TJ.  8. 
866,  12  Sup.  Ct  220,  36  Ia  Ed.  1044,  a  stat- 
ute of  this  state  authorizing  a  school  treas- 
urer to  sell  bonds  and  "apply  the  proceeds 
thereof  to  the  payment  of  the  outstanding 
bonded  iDdebledness  of  tbe  district,"  or  ex- 
change  such  booda  for  outstanding  bonds, 


declaring  the  portion  quoted  contrc 
prohibition  of  the  Constitution,  said 
is  a  wide  difference  in  the  two  ah  i 
which  this  statute  undertakes  to  i  ! 
{  The  second  alternative  of  exchangi 
I  issued  under  the  statute  for  ou  i 
bonds,  by  which  the  new  bonds,  ai  i 
Issued  to  the  holders  of  the  old  ont 
be  a  substitute  for  and  an  extinguls  i 
them,  so  that  the  aggregate  outsta:  . 
debtedness  of  the  corporation  woul  i 
I  Increaaed,  might  be  consistent  with  > 
I  stitution.   But  under  the  first  altem 
j  which  the  treasurer  Is  authorized  tc  > 
i  new  bonds,  and  to  apply  the  procee 
{  sale  to  the  payment  of  the  outatand  ! 
I  it  Is  evident  that  if  [as  in  the  cast  i 
I  new  bonds  are  Issued  without  a  cat  ; 
1  or  surrender  of  the  old  onea,  the  a 
i  debt  outstanding,  and  on  which  the 
'  tlon  is  liable  to  be  sued.  Is  at  once  ai 
1  sarlly  increased,  and,  if  new  bonds  i 
!  amount  to  the  old  ones  are  so  issue  : 
\  time,  Is  doubled;  and  that  It  will  ri  i 
!  the  increased  amount  until  tbe  pro  < 
\  the  new  bonds  are  applied  to  the  ] 
I  of  the  old  ones,  or  until  some  of  th<  i 
:  tiona  are  otherwise  dlsdiarged.   It  i 
!  that,  if  the  proceeds  of  the  sale  are  i 
I  the  municipal  officers,  as  directed 
i  statute.  In  paying  off  the  old  debt,  th 
I  gate  indebtedness  will  ultimately  be 
;  to  the  former  limit   But  it  is  none  : 
i  true  that  It  has  been  Increased  In  ti  ' 
I  val,  and  that,  unless  those  officers  <  : 
I  dnl7,  the  Increase  will  be  perman  i 
I  would  be  inconsistent  alike  with  th* 
1  and  with  the  object  of  the  constitutio  i 
I  vision,  framed  to  protect  municipal  <  : 
I  tions  from  being  loaded  with  debt  bi  i 
i  certain  limit,  to  make  their  liabillt: 
chained  with  debts  contracted  beyoi  i 
limit  depend  solely  upon  the  discretioi 
honesty  of  their  officers."    In  the  die  . 
opinion  this  constmcHon  was  denom  i 
purely  technical,  as  tbe  object  of  the  i 
was,  not  to  create  a  new  or  Increase  : 
Indebtedness,  but  merely  to  change  it 
and  reduce  the  interest  rate.   The  d  I 
in  this  suggestion  Is  that  a  new  deb 
the  time  being  created,  and  one  day's  i 
nation  of  it  in  addition  to  that  evidei  i 
the  old  bond  Is  as  much  within  the  e  i 
nation  of  the  letter  and  epMt  of  the  '. 
tution  as  that  of  a  year.   It  won't  do 
that  officers  may  be  relied  upon  to  ii 
proceeds  derived  from  the  sale  of  b<i 
wipe  out  existing  obligations.    In  tbi. 
these  were  not  so  applied.   The  very 
of  this  article  of  the  Constitutloa  Is  I 
tect  the  interests  of  tbe  people  againt 
own  Improvidence  and  extravagance.  1 
bonds  are  not  within  the  prohibition,  it 
be  within  the  power  of  dishonest  offlcl 
Indirection  to  circumvent  the  fundai 
law,  and  tbrough  diversion  of  the  pl- 
ot new  bonds  uddle  botb  them  and  tt 


Said  Corliss,  C.  J.,  in  Blrkholz  t.  Dlnnle,  6 
N.  D.  514,  72  N.  W.  931,  In  reaching  a  like 
conclusion:  "Aware  of  the  Ingenuity  with 
which  restrictions  on  power  are  drcnmvented 
in  great  exigencies,  the  framers  of  our  or- 
ganic law  employed  the  most  sweeping  lan- 
guage to  prevent  such  devices  being  enc- 
cessfuL  The  Instrument  declares  that  never 
shall  the  debt  exceed  the  specified  perceutage 
of  the  Bssessed  value.  No  matt«:  for  what 
purpose  created,  or  under  what  drcumstances, 
or  how  pressing  the  emergency,  or  how  short 
the  Indebtedness  is  to  continue,  If  It  will  In 
fact  Increase  the  obligations  of  tJie  municipal- 
ity beyond  the  constitutional  limit,  it  falls 
within  the  letter  and  the  spirit  of  the  Oonstl- 
tutlon.  To  give  to  section  183  so  lax  a  con- 
struction that  the  debt  limit  may  be  passed 
by  the  sale  of  refunding  bonds  is  both  dan- 
gerous and  unwarrantable."  To  the  same 
effect,  see,  also,  State  v.  McGraw,  12  Wash. 
M4,  41  Pac.  894;  Bannock  C>>.  v.  Bunting  & 
Co.  (Idaho)  37  Pac.  277.  Apparently  opposed 
to  these  views  wilt  be  found  several  decisions. 
Thus,  In  City  of  Los  Angeles  v.  Teed,  112 
Gal.  327,  44  Pac.  680,  in  construing  an  article 
of  the  Constitution  like  that  in  the  last  case 
cited,  the  court  said:  "Marely  to  fund  or  re- 
fund an  existing  debt  is  not  to  incur  an  in- 
debtedness or  liability.  A  bond  la  not  an 
Indebtedness  or  liability.  It  Is  only  an  evi- 
dence of  representation  of  an  indebtedness. 
And  a  mere  change  In  the  form  of  the  evi- 
dence of  the  indebtedness  is  not  the  creation 
of  a  new  indebtedness  within  the  meaning  of 
the  Constitution."  That  was  an  action  to 
compel  the  signing  of  bonds  by  the  proper 
otiicials.  The  language  quoted  is  not  incon- 
sistent vrlth  the  conceded  power  to  exchange 
such  new  bonds  for  outstanding  obligations, 
Heins  V.  Lincoln,  102  Iowa,  74,  71  N.  W.  189. 
That  was  the  conclusion  In  the  Opinion  of  the 
Justices,  81  Me.  602,  16  Atl.  291,  and  the 
other  authorities  cited.  See,  also,  Powell  v. 
City  of  Madison,  107  Ind.  106,  8  X.  K.  31. 

2.  Of  the  proceeds  of  the  bonds  issued  July 
1,  1879,  $63,500  were  applied  in  payment  of 
the  ¥55.000  bonds  dated  prior  to  July  28, 
1873.  The  assessed  valuation  of  the  county 
tn  1872  was  $499,099.96,  and  under  the  rul- 
ing of  Wilkinson  v.  Van  Orman,  70  Iowa, 
230,  80  N.  W.  495,  this,  rather  than  that  of 
1878,  must  control.  Five  per  cent  thereof 
would  be  $24,954.99,  and  to  this  extent  the 
bonds  were  valid.  McPherson  v.  Poster,  43 
Iowa,  48,  22  Am.  Rep.  215.  To  this  amount 
the  proceeds  of  the  Shade  bonds  were  ap- 
plied in  discharge  of  a  valid  existing  indebt- 
edness of  the  county.  If  thereby  an  Indebt- 
edness In  that  sum  was  created  against  the 
county,  its  debt  exceeded  the  constitutional 
limit  when  plalntifPs  bonds  were  issued.  The 
money  of  the  bondholders  was  paid  to  Shade, 
the  financial  agent  of  the  county  for  their 
sale,  on  the  implied  representation  that  they 
were  valid,  and,  as  said,  at  least  $24,954.89 
of  It  applied  on  Its  valid  Indebtedness.  Had 


bonds  in  the  order  of  their  issue,  there  couU 
be  no  doubt  of  their  validity.  Or  suppose 
the  bondholders,  instead  of  buying  the  5ha<^ 
bonds,  had  Intrusted  the  conn^  offlcefs  with 
the  money,  and  this  bad  been  made  use  of 
to  discharge  the  $24,954  of  debts  created  hj 
the  county.  Can  It  be  doubted  that  they 
might  recover  the  amount  advanced!  Ca- 
talnly  it  could  not  be  claimed  that  this  truo- 
actlou  would  have  Increased  the  county  debt 
for  It  would  merely  be  the  exchange  of  am 
form  of  indebtedness  to  anotber.  The  fact 
that  the  bondholders  were  first  induced  u 
part  with  money  for  this  Identical  purpose 
by  the  expectation  of  receiving  valid  bmid!. 
and  thereafter  such  money  bo  appnqiriated 
can  make  no  difference.  The  county  obtya- 
ed  the  money  without  consideration,  and,  Ie 
so  far  as  it  appropriated  the  same  to  the  dis- 
charge of  its  valid  indebtedness  up  to  tht 
constitutional  limit,  it  was  under  the  Implied 
obligation  to  make  restitution.  During  Its  re 
tentlon  by  the  county  the  bondholders  mi^t 
have  laid  claim  to  it  at  any  time,  and  cooM 
have  enforced  Its  surrender  by  replevin.  It 
was  not  appropriated  until  applied  on  tte 
outstanding  debt  By  receiving  and  bo  ap- 
plying it  to  the  satisfaction  of  a  valid  exist- 
ing debt,  the  county  by  Implication  under 
took  to  repay  to  the  extent  of  the  limltadML 
Possibly  a  county  may  be  estopped  from  de- 
nying the  validity  of  bonds  executed  for  re- 
funding purposes,  the  proceeds  of  whidi  are 
actually  used  In  satisfying  existing  debts 
within  the  constltntlonsl  limit  Wheth^  so 
might  become  Important  upon  Intetposltioi 
of  the  statute  of  limitations.  We  are  cod- 
cerned  now  only  In  ascertaining  the  extent 
of  the  indebtedness  on  June  1,  1880,  rejnrd- 
less  of  whether  evidenced  by  bonds  or  arising 
from  implied  obligations  to  pay.  In  eltlier 
event  the  holders  of  the  Shade  bonds  held  a 
valid  claim  against  the  county  at  that  tfme. 
See  Xltasi  Life  Ins.  Co.  v.  Lyon  Co.  (C  at 
82  Fed.  929;  Everett  v.  Ind.  Sdiool  Diat  of 
Bock  Bapids  (C.  a)  109  Fed.  697.  The  defi- 
nition of  debt  was  fully  considered  In  Swan- 
son  V.  Ottumwa,  91  N.  W.  1048,  59  L.  R.  A. 
620,  and  manifestly  includes  such  an  obli- 
gation as  arose  In  this  case.  The  prohibi- 
tion Is  against  becoming  indebted  In  anj 
manner.  In  Ashuelot  National  Bank  v.  Lyoo 
County  (C.  0.)  81  Fed.  127,  a  different  view 
seems  to  have  prevailed,  apparently  on  the 
ground  of  the  uncertainly  of  a  recovery  on 
the  Shade  bonds  in  event  of  suit,  and  owiag 
to  their  subsequent  payment  We  fall  to  as- 
derstand  how  either  of  these  consldffiatkHH 
can  be  deemed  controlling.  If  the  obUgstloB 
to  pay  existed  June  1,  1880,  the  date  of  the 
bonds  In  suit  such  obligation  constituted  a 
debt  of  the  county;  and  wbeth»  a  i^im 
be  thereafter  asserted  against  the  county,  or 
the  bonds  are  subsequently  paid,  is  wboUr 
Immaterial.  The  question  is  whethn  then 
was  an  indebtedness  at  that  time,  and  not 
the  disposition  subsequently  made  of  it  TV 


yet  denying  the  right  of  the  comity  to  have 
eucb  Indebtedness  declared  valid  and  Includ- 
ed as  a  debt  In  estln^ating  whether  the  con- 
stitutional limit  bad  been  exceeded,  is  man- 
ifest. The  form  of  the  r«nedy  available  Is 
entirely  Immaterial.  The  ultimate  questlona 
are,  did  an  indebtedness  on  the  part  of  the 
county  arise  out  of  the  transactions  by  which 
the  Shade  bonds  were  issued,  sold,  and  the 
proceeds  applied  on  valid  claims  against  the 
county;  and,  if  so,  did  such  Indebtedness, 
with  other  valid  obligations  of  the' county  at 
the  date  of  the  bonds,  exceed  6  per  cent  of 
the  assessed  value  of  the  property  of  the 
county  in  18787  The  first  of  these  must  be 
answered  in  the  affirmative,  and  the  last  in 
the  negative,  and  the  result  is  that  plalntlCF's 
bonds  must  be  declared  void  unless  this  has 
been  obviated  by  a  former  adjudication. 

3.  In  March,  1885,  this  plaintiff  brought 
suit  in  the  federal  court  on  certain  coupons 
cut  from  the  bonds  sued  on  in  this  action, 
and  also  upon  four  bonds  Issued  by  the  de- 
fendant county  Blarch  1,  1885.  Precisely  the 
same  defenses  were  Interposed  as  In  this 
case,  save  that  of  res  adjudicata.  Before 
trial  all  of  the  defenses  to  the  count  of  the 
petition  based  on  the  coupons,  except  that  of 
the  bar  of  the  statute  of  limitations,  were 
wlthdravrn.  As  to  the  bonds,  It  was  claimed 
on  behalf  of  the  county  that  the  outstanding 
Indebtedness  when  these  were  Issued  exceed- 
ed the  constitutional  limit  The  court  In 
finding  otherwise  rejected  the  so-called 
"Shade  Bonds"  of  July  1,  1879,  as  constitut- 
ing an  Indebtedness.  The  evidence  conclu- 
sively shows  tliat  the  point  there  directly  In 
Issue  was  whether,  notwithstanding  the  In- 
validity of  the  bonds,  the  transaction  of  is- 
suing and  selling  them,  and  the  payment  of 
a  valid  Indebtedness  of  the  county,  created 
a  debt  against  It  within  the  meaning  of  the 
Constitution— precisely  that  which  Is  the  con- 
trolling question  of  this  case.  On  this  ground 
the  plaintiff  Interposes .  the  plea  of  former 
adjudication,  and  it  must  be  sustained.  In 
the  early  case  of  Halght  v.  City  of  Keokuk, 
4  Iowa,  199,  in  the  course  of  the  discussion, 
It  was  said  that  the  matter  pleaded  In  bar 
most  have  been  Included  in  the  pleadings  In 
the  former  suit  But  in  Carl  v.  Knott  16 
Iowa,  379,  It  was  held  that:  "The  question 
to  be  determined  Is  not  whether  the  matter 
now  in  controversy  was  included  In  the  issue 
Joined  In  the  former  suit  but  whether  the 
Judgment  or  determination  was  such  as  to 
estop  the  party  from  again  claiming  for  the 
same  demand.  It  would  thus  be  Included  If 
It  was  covered  by  or  embraced  in  the  pro- 
ceedings, and  to  be  so  embraced  it  Is  only 
necessary  that  It  should  always  appear  af- 
firmatively from  the  face  of  the  record." 
Again,  in  Whitaker  v.  Johnson  County,  12 
Iowa,  699:  "The  est(^pel  of  a  Judgment  ex- 
tends to  the  wbole  matter  In  dispute  In  the 


to  the  Judgment  The  Judgment  Itself  is 
sometimes  said  to  operate  as  the  bar,  and 
the  decision  of  a  particular  Issue  as  an 
estoppel;  but  the  conclusive  effect  of  both  is 
the  same,  and  depends  on  the  same  principle 
—that  which  has  once  been  Judicially  deter- 
mined shall  not  again  be  made  the  subject 
of  Judicial  controversy."  See,  also,  Hahn  v. 
Miller,  68  Iowa,  746,  28  N.  W.  51;  Shlrland 
V.  Union  National  Bank,  65  Iowa,  96,  21  N. 
W.  200:  Davis  v.  City  of  Clinton,  58  Iowa. 
380,  10  N.  W.  768;  Thomas  v.  McDonald, 
102  Iowa,  564,  71  N.  W.  672.  That  the  matter 
need  not  necessarily  appear  in  the  pleadings 
farther  appears  from  Goodenow  v.  Litchfield, 
59  Iowa,  226,  9  N.  W.  107,  13  N.  W.  86, 
where  the  rule  is  said  to  be  settled  "that, 
where  a  former  Judgment  or  decree  Is  relied 
upon  as  a  bar  to  an  action,  it  must  appear 
]  either  by  the  record  or  by  extrinsic  evidence 
1  that  the  particular  matter  In  controversy  and 
;  sought  to  be  concluded  was  necessary,  tried, 
j  and  determined  In  the  former  action."  The 
;  expression  In  the  Halght  Case  must  In  the 
light  of  these  subsequent  decisions,  be  re- 
garded as  dicta,  and  the  matter  actually  in 
issue,  whether  so  Indicated  by  the  pleadings 
or  not  when  fairly  adjudicated,  may  be 
pleaded  in  bar  In  a  subsequent  action  be- 
tween the  same  parties.  The  prevailing  rule 
Is  well  expressed  in  Black  on  Judgments,  I 
614,  that  we  quite  with  approval:  "The  doc- 
trine of  res  Judicata  does  not  rest  upon  the 
fact  that  a  particular  proposlticm  has  been 
affirmed  and  denied  is  the  pleadings,  but 
upon  the  fact  that  It  baa  been  fully  and 
fairly  investigated  and  tried;  tliat  the  par^ 
ties  have  bad  an  adequate  opportunity  to 
say  and  prove  all  that  they  can  in  relation 
to  It;  that  the  minds  of  court  and  Jury  have 
been  brought  to  bear  upon  it  and  so  It  has 
been  solemnly  and  finally  adjudicated.  Now, 
these  conditions  are  fully  met  when  any 
question,  though  foreign  to  the  original  is- 
sne,  becomes  the  decisive  question— the  turn- 
ing point— in  the  case.  In  that  event  It  will 
receive  Just  as  full  and  exhaustive  an  ex- 
amination as  if  It  were  the  sole  subject-mat- 
ter of  a  distinct  and  Independent  suit  and 
therefore  should  be  considered  as  much  set- 
tled by  the  Judgment  as  If  It  stood  alone  as 
the  Issue  in  the  case.  For  these  reasons  the 
more  correct  doctrine  la  that  the  estoppel 
covers  the  point  which  was  actually  litigated, 
and  which  actually  determined  ttie  verdict 
of  finding,  whether  It  was  statedly  and  tech- 
nically in  Issue  or  not"  Watson  v.  Richard- 
son, 110  Iowa,  698,  80  N.  W.  416,  80  Am.  St. 
Rep.  331;  Blgelow  on  Estoppel,  90;  City  of 
New  Orleans  v.  Citizens'  Bank,  167  U.  S.  871, 
17  Sup.  Ct  905,  42  L.  Ed.  202.  In  the  for- 
mer suit  though  other  Items  of  the  coun- 
ty's Indebtedness  were  Involved,  the  contro- 
verted question  was  whether  the  Shade 
bonds,  <x  the  transaction  tqr  which  they 


ci8ei7  me  same  queanon  u  raisea  in  hub  ao 
tlon,  and  te  equally  aa  controlUn;.  Having 
oDce  been  litigated  by  the  parties,  it  must  be 
treated  as  rea  adjudlcata.  Appellant  ang- 
geats  these  were  merely  matters  of  evidence, 
but  It  Is  apparent  that  they  establish  an  ulti- 
mate fact— 1.  e.,  whether  an  Indebtedness  was 
created  by  that  transaction;  and  the  finding 
of  the  court  was  necessarily  one  of  fact,  and 
for  the  purposes  thereof  the  law  applied  | 
must  be  accepted.  BIgelow  on- Estoppel,  100. 
True,  the  court  there  held  that  the  evidence 
did  not  establish  an  Indebtedness  exceeding 
the  constitutional  limitation,  but  In  reaching 
that  conclusion  necessarily  found  as  a  fitct 
that  the  transaction  by  wblcb  the  Shade 
bonds  were  disposed  of  and  the  proceeds  ap> 
plied  on  a  valid  debt  of  tiie  county  did  not 
raise  an  obligation  on  the  part  of  the  county 
to  repay.  The  law  as  applied  was  Incidental 
to  this  finding  of  fact,  which  we  think  coD- 
stltnted  an  adjudication  <tf  the  precise  ques- 
tion presented  in  this  easa 

It  Is  also  suggested  that  the  former  decree 
ought  not  to  be  sustained  as  an  estoppel,  be- 
cause the  bonds  were  issued  to  the  residents 
of  this  state,  and  the  federal  court  could  not 
hare  acquired  jurisdiction.  It  Is  sufficient 
answer  to  say  that  the  record  falls  to  show 
that  the  payees  named  In  the  bonds  were 
residents  of  Iowa  at  the  time  they  were  ex- 
ecuted or  aaslgnedf  as  contended.  Aa  the 
courts  bad  concurrent  Jurisdiction  over  the 
matter  in  issue,  the  adjudication  in  one  ac- 
tion was  binding  on  the  other.  Black  on 
Judgments.  |  520. 

There  is  nothing  In  the  argument  that  one 
not  a  taxpayer  ought  not  to  be  permitted  to 
question  the  validity  of  the  county's  evi- 
dences of  debt  The  claim  is,  not  that  these 
were  merely  voidable,  hut  that  the  county's 
obligations  are  the  same  as  though  sucb  evi- 
dences of  debt  had  never  existed. 

We  reach  the  conclusion  that  ttae  evidence 
of  the  former  adjudication  is  conclusive,  and 
that  the  Judgment  must  be  and  is  afllrmed. 


WOODRINO  et  aL     BOONBY  et  al. 
(Supreme  Court  ef  Iowa.    Oct.  29,  1906.) 

COURTS-PLACa  OF  TRIAI^-CHANQB. 

1.  Acts  28th  Gen.  Assem.  p.  6,  c.  10,  pro- 
vides that  in  all  civil  cases  in  toe  superior  court, 
where  any  party  defendant  shall,  before  plead- 
ing, file  a  motion  for  a  change  of  venue  to  the 
district  court  of  the  county,  snpported  by  affi- 
davit showing  that  be  was  not  a  resident  of 
the  city  where  the  court  is  held  at  the  time  of 
the  commencement  of  the  action,  the  cause  shall 
be  transferred  to  the  district  court  of  the  coun- 
ty. Held,  that  where  a  defendant,  sued  in  the 
superior  court  of  the  dty  of  Cednr  Rapids,  be- 
ftire  pleading,  filed  a  motion  for  chiinge  of  Yea- 
ue.  supported  by  affidavit  that  he  was  a  non- 
resident of  the  county  In  which  such  city  was 
located,  it  was  error  to  refuse  the  motion. 


lenoani  uioiz  aeiauicea.  rne  aeienuam 
Rooney  appeared,  and,  before  pleading,  filal 
a  motion,  supported  by  affidavit,  settliig  fonli 
that  he  was  a  nonresident  of  Linn  county,  in 
which  coun^  the  citr  of  Cedar  Bapids  to 
situated,  and  asking  to  bare  the  place  of  trial 
changed  to  the  district  court  of  Llnu  cmrnty. 
This  motion  was  overruled,  and  tbefeopoa 
the  ^feudant  answered,  and  there  was  i 
trial  upon  the  merits,  resulting  in  a  Judgmeat 
In  favor  j>f  plaintiffs.  The  defendant  Booaiy 
aroeali-  Bevnaed. 

Jamison  &  Smyth,  tar  apj^dlant  Jaba  A. 
Beed,  for  appelleea. 

BISHOP,  a  7.  The  error  aaBtsnad  hu 
relation  only  to  the  ndlng  of  the  court  bdow 
upon  the  aiq;>llcatlon  <tf  defendant  tor  diange 
In  place  of  trial  to  the  district  court  We 
think  there  was  error  in  overmllnc  such  ap- 
plication. Aa  the  law  formerly  aCood,  a 
change  of  venue  In  dvil  actions  could  be  tak- 
m  from  a  superior  court  for  sach  causes  and 
with  such  effect  only  as  obtained  in  dianges 
of  venue  taken  In  actions  pending  In  the  dis- 
trict coort  But  this  was  changed  bj  diap 
ter  p.  6,  Acts  2801  Q&L  Assem.;  and  there 
was  added  to  the  statute  the  further  provi- 
sion 'that  In  all  dvll  cases  where  any  pai^ 
defendant  diall,  before  pleading  is  filed  1^ 
hhn,  file  in  said  cause  a  motion  tor  a  fiance 
of  venae  to  the  district  court  of  the  county, 
siqiported  1^  affidavit  allowing  that  snck 
party  defendant  was  not  a  resident  of  the 
dty  where  wuib  court  is  hdd,  at  the  time 
of  the  commenc^ent  of  the  action,  the  cause 
upon  such  motion  shall  be  transfmnd  to  tb» 
district  court  of  the  county."  The  evident 
purpose  of  tbis  addition  to  tibe  former  atatn- 
tory  provl8i<ai  was  to  enable  any  person  mads 
defendant  in  an  action  brought  In  the  su- 
perior court  and  who  was  at  the  time  a  mm- 
resident  of  the  dty,  to  have  the  cause  tritd 
and  determined  in  the  district  court  We  ace 
no  reason  why  foree  should  not  be  gtwok  1» 
the  plain  reading  of  the  statute,  and  the  ben- 
efit thereof,  wltbout  qualification,  granted  to 
any  n(mresldent  defendant  who  makes  props 
and  timely  application  therefor. 

The  Judgment  of  the  superior  court  Is  le- 
versed,  and  the  cause  la  remanded,  vlth  £- 
rections  to  grant  a  change  to  tl»  district 
court  of  Linn  county,  in  accordance  with  tbe 
application  of  defendant  Reversed. 


SLEIGHT  et  al.  t.  SUPREME  COUNCIL  W 
MYSTIC  TOILERS  et  al. 
(Supreme  Court  of  Iowa.    Oct  29,  19QS.) 

DENBFIGIAL  ASSOCIATIOira  —  CBRTIPICATK  - 
CONSTRUCTION  —  ASSESSMENTS  —  PAYMFNT 
—ACTION  AT  LAW-OBJECTIONS— WAIVm- 
PUNKRAL  AND  HONUHBNT  BBNBPITS-Bl- 
GOVEKY-^RBMATUBB  ACTION— KVIDKNCa 

1.  In  an  action  to  recover  benefits  mtdcr  a 
certificate  of  a  beneficial  assoda^n,  a  drcalst 


ecc,  woicn  was  not  reierrea  co  or  maue  a  part 
of  the  certificate,  which  provided  that  such  ex- 
emption from  forfeitnre  shoald  apply  only  to 
members  ot  at  least  one  year's  Btanding,  was 
inadmissible. 

2.  Id  an  action  on  a  benefit  certificate,  a  cir- 
ciilar  not  ideDtified  as  coming  fiom  defendant, 
and  not  proved  to  have  ever  been  seen  or  re- 
lied on  hj  aasnred  before  becoming  a  member 
of  the  society,  vaa  inadmissible. 

3.  Id  an  action  on  a  benefit  certificate,  pnr- 

fiorted  receipts  (or  assessments  and  dues,  not 
dentified,  were  inadmissible. 

4.  Where  a  benefit  certificate  provided  that 
members  of  one  year's  standing  shoald  not  be 
subject  to  forfeiture  of  membership  for  failure 
to  pa7  assessments  daring  sickness,  if  anable 
to  do  BO,  such  exemption  did  not  apply  to  a 
member  who  bad  not  been  such  for  one  year  at 
the  time  of  default  in  payment. 

5.  Where  the  certificate  of  a  beoeficial  aaao- 
clation  provided  that  the  beneficiary  should  I 
only  be  entitled  to  receive  the  proceeds  derived  i 
from  an  assessment  on  Its  members,  and  de- 
fendant had  no  other  means  of  paying  its  cer- 
tificates, and  the  constitution  of  the  society  pro- 
'vided  for  an  equnlization  fund,  which  might  be 
drawn  on  for  uie  payment  of  death  losses  when 
the  death  rate  exceeded  12  per  year,  a  bene- 
ficiary under  such  certificate  wai  not  entitled  to 
maintain  an  action  at  law  to  recover  death  bene- 
fits thereunder. 

6.  Where  a  beneficiary  In  a  mntual  benefit  cer- 
tificate erroneously  brought  soit  at  law  thereon, 
defendants  did  not  waive  soch  objection  by  fall- 
ing to  move  to  transfer  the  canse  to  the  eanity 
docket. 

7.  Where  a  benefit  certificate  entitied  the 
beneficiary  to  the  proceeds  of  an  assessment  on 
the  members  of  the  society,  the  beneficiary  was 
not  entitled  to  maintain  an  action  for  damages 
thereon  in  the  flbeence  of  an  allegation  that  the 
■ocie^  had  in  its  hands  money  collected  by  as- 
sessment, which  it  was  in  duty  bound  to  pay  to 
plaintiffs. 

8.  Where  a  benefit  certificate  provided  that 
the  society  would  pay  |100  to  the  person  erect- 
ing a  monument  for  uie  member,  in  case  a  more 
expenfiive  monument  than  could  be  purchased 
for  $100  was  desired,  on  condition  that  the  in- 
aiKnin  of  the  order  was  placed  in  a  conspicuous 
place  thereon,  etc.,  the  member's  relatives  were 
not  entitled  to  recover  sudi  turn  in  the  ab* 
pence  of  proof  of  compliance  with  sudi  condi- 
tions. 

0.  Where  a  benefit  certificate  provided  for  a 
payment  of  9100  for  the  erection  of  a  monument 
within  six  months  after  proof  of  member's 
death,  an  action  brought  by  the  member's  rela- 
tives to  recover  such  sum  before  such  six 
months  bad  elapsed  was  premature. 

10.  Where  a  benefit  certificate  provided  for  the 
payment  of  a  funeral  benefit  to  the  member's 
next  ot  kin.  or  the  person  having  charge  of  the 
burial,  such  benefit  was  not  recoverable  in  tlie 
absence  of  an  allegation  that  plaintiffs  were 
the  member's  nearest  of  kin,  or  nad  the  burial 
in  charge. 

Appeal  from  DlBtrict  Court,  Linn  County; 
W.  O.  Thompson,  Judge. 

Action  at  law  upon  a  benefit  certificate 
Issued  by  the  defendant  the  Supreme  Council 
of  the  Mystic  Toilera.  Trial  to  a  Jury,  ver- 
dict and  judgment  for  tbe  plaintiffs,  and  de- 
fendants appeal.  Reversed. 

Sager  &  Sweet  for  appellants.  Helns  ft 

HeiDB,  for  appellees. 

DEBMBR.  J.   February  8.  1900,  Laura  A. 
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in  case  of  the  death  of  said  member  are  here- 
By  entitied  to  receive  from  the  benefit  fund 
*  *  *  the  amount  of  one  assessment  for 
each  contributing  member,  not  to  exceed  the 
sum  of  one  thousand  dollars.  But  the  right 
to  receive  such  payment  In  case  of  death  or 
disability  Is  to  be  governed  by  the  provi- 
sion, conditions,  and  limitations  contained 
In  the  articles  of  Incorporation,  constitution 
and  laws,  rales  and  regulations  of  the  so- 
ciety." Tbe  certificate  also  provided  tbe  fol- 
lowing benefits: 

"Fourth.  For  funeral  expenses  to  each 
member,  one  hundred  dollars,  in  addition  to 
the  benefits  named  in  each  member's  benefit 
certificate  or  benefit  certificates,  payable  as 
proTided  by  the  constitution  and  laws. 

"Fifth.  For  a  monument  to  each  member 
one  hundred  dollars,  In  addition  to  tbe  bene- 
fits named  In  such  member's  benefit  certifi- 
cate or  benefit  certificates,  payable  as  pro- 
vided by  the  constitution  and  by  laws.  The 
benefits  enumerated  in  this  benefit  certifi- 
cate are  subject  to  further  explanation,  reg- 
ulations and  amendments,  from  time  to  time, 
by  the  constitution  and  laws  of  tbe  Supreme 
Coundl  of  the  Mystic  Tollers." 

The  constitution  and  by-laws  contain  the 
following  somewhat  obscure  provisions  with 
reference  to  the  payment  of  these  addltion&l 
benefits: 

"Funeral  Benefits.  As  soon  as  It  shall 
come  to  the  notice  of  the  president  or  secre- 
tary of  a  subordinate  coundl,  that  a  death 
of  a  member  of  this  society  has  occurred, 
and  that  such  member  Is  In  good  standing 
in  this  society,  it  shall  be  his  or  her  duty 
to  make  known  such  fact  in  the  quickest 
possible  manner  to  tbe  supreme  secretary, 
giving  tbe  member's  name  In  full;  who  shall 
at  once  upon  receipt  of  such  notice,  together 
with  the  supreme  president,  draw  an  order 
for  one  hundred  dollars  on  tbe  benefit  fund 
of  the  supreme  council  and  forward  the  same 
to  the  subordinate  secretary,  who  shall  Im- 
mediately pay  the  same  to  the  nearest  of 
kin  of  the  deceased  member,  or  to  tbe  one 
having  the  burial  of  such  member  in  charge, 
taking  a  receipt  therefor  as  provided  by  the 
supreme  secretair;  It  being  understood  by 
all  parties  In  interest  that  this  amount  of  one 
hundred  dollars,  shall  be  paid  towards  defray- 
ing the  funeral  expenses,  and  for  no  other 
purpose  whatevw;  and  In  no  case  shall  such 
payment  be  construed  and  accepted  as  any 
evidence  of  a  member's  good  standing,  or  tbe 
validity  of  such  member's  claim  against  this 
society— until  all  such  funeral  expenses  are 
paid;  nor  shall  tills  funeral  benefit  be  deduct- 
ed from  the  face  of  the  benefit  certificate  of 
such  deceased  member." 

"Monument  Within  six  months  of  the 
time  that  satisfactory  proofs  of  death  of  a 
beneficial  member  of  this  society  has  been 


siiau  be  engravea  tne  Insignia  of  this  societz 
In  a  cmiflplcaoiu  place,  unless  the  relatives 
or  beneflciaries  of  snch  member  notify  the 
supreme  seoretary  and  decide  that  they  wish 
to  erect  a  monument  coating  more  than  one 
hundred  dollars;  In  that  event  after  the  mon- 
ument which  Is  to  bear  the  insignia  of  this 
society  In  a  conspicuous  place  has  been  erect- 
ed at  the  grave  of  such  member,  and  satis- 
factory proofs  thereof  upon  bUtnfes  furnished 
by  the  supreme  secretary  have  been  made 
to  the  supreme  secretary,  then  the  supreme 
president  shall  draw  an  order  upon  the  su- 
preme benefit  fund  and  pay  one  hundred  dol- 
lars to  the  relatives  or  beneficiaries  who 
erected  the  monument  But  should  eltha  a 
relative  or  beneficial?,  make  known  to  the 
supreme  secretary  that  he  wishes  to  erect 
such  monument  costing  more  than  flOO.00, 
and  should  not  do  so  within  one  year,  of  the 
date  of  filing  of  proof  of  death  of  such  mem- 
ber, then  the  supreme  secretary  shall  at  once 
cause  to  be  erected  such  monument  as  at 
first  contemplated  by  this  society  all  right 
for  so  doing  having  been  delegated  by  the 
deceased  member,  by  complying  to  all  the 
laws  of  this  society,  so  far  as  he  or  she  was 
capable  of  doing.  The  amount  of  f  100  for 
monument  herein  mentioned  shall  not  be  de- 
ducted from  the  face  of  the  benefit  certificate 
of  the  member,  but  is  understood  to  be  a 
special  provision  for  this  special  purpose." 

The  constitntlon  and  by-laws  also  contalur 
ed  the  following: 

**8honld  a  member  at  any  time  after  be  or 
she  has  been  Initiated  Into  tbe  subordinate 
council  over  <me  year  become  financially  un- 
able to  pay  his  or  her  dues  and  assessments, 
or  by  sickness  be  so  reduced  financially,  that 
he  €T  she  cannot  pay  his  or  her  dues  or  as- 
sessments, then  if  such  distressed  member 
will  notify  in  writing  the  inresident  of  his 
or  her  subordinate  CDuneili  It  shall  be  his 
or  her  duty  to  make  an  Investigation;  uid 
If  such  fticts  prove  to  be  so,  the  president  of 
the  subordinate  coundl  shall,  first  by  vol- 
untary subscription  try  to  raise  tbe  mon^ 
to  keep  the  dues  and  assessments  of  such 
member  paid;  if  not  able  to  do  this  in  tbe 
manner  above  stated,  then  the  president  shall 
order  the  seoetaiy  to  draw  orders  upon  the 
treasurer  of  the  subordinate  council  to  pay 
such  dues  and  assessments." 

Laura  A.  Sleight  died  on  or  about  Octch 
ber  1,  1900,  and,  tbe  defmdant  association 
refusing  to  recognize  any  liability  under  the 
certlflcate,  this  action  was  brought  by  tbe 
beneficiaries  therein  to  recover  the  promised 
benefits.  The  action  is  at  law.  Defendants 
interposed  many  defenses,  the  principal  one 
beiug  that  the  deceased  member  failed  to 
pay  her  assessments  and  dues  as  required 
by  the  rules  and  regulations  of  the  associa- 
tion, and  was  suspeoded  long  prior  to  her 
death.   In  reply,  plalntiflts,   among  other 


In  the  original  petition  plalntllls  also  pleaded: 
*"I^t,  tor  the  purpose  of  indndns  memters 
to  enter  and  become  memb»«  of  aald  asso- 
ciation, the  Supreme  Council  of  Mystic  Toil 
era  caused  to  be  printed  and  drcnlated  a  tit- 
cular,  In  whicb,  among  other  proTlsions,  an 
the  following:  'A  member  cazmot  be  n§- 
pended  when  sick  or  disabled,  and  not  flnu- 
daily  able  to  pay  the  assessments,  pnviAti 
he  notifies  the  secretary  of  the  lodge  to  Tbk^ 
he  belonsv  before  he  becomes  delinqaait' 
That  tbe  deceased,  lAura  A.  Sleli^t;  wu  io 
sick  and  disabled,  and  not  finandalty  tble 
to  pa;  her  assessments,  of  which  fact  tbe 
secretary  of  the  lodge  was  duly  notified,  titd 
had  full  and  complete  knowledge^"  Defoid- 
ant  moved  to  strike  out  these  last-quoted 
allet^tiona  from  tbe  petition,  but  its  moflw 
was  overruled.  We  think  It  should  bin 
been  sustained.  Wtille  this  drcular  mi; 
have  been  an  inducement  to  the  making  of 
the  contract,  it  was  no  part  of  It  and  ft 
should  have  no  place  in  a  pleading  seeking 
to  recover  the  promised  benefits.  Congomr 
T.  Ass'n,  94  Iowa,  489,  68  N.  W.  102. 

At  tbe  trial,  plaintiifs  were  permitted  to 
introduce  a  circular  which  onbodled  tome 
of  the  statements  pleaded.  This  drcolar 
was  not  identified  as  coming  from  the  de- 
fendant nor  was  there  any  evidoice  tint 
tbe  insured  ever  saw  or  r^ied  upon  it  before 
becoming  a  member  of  the  society.  Defend- 
anf  I  objection  to  this  document  aboold  ban 
been  sustained.  Platntitts  say  that  conced- 
ing the  vror,  there  was  no  pr^udice,  for 
the  reason  that  tbe  articles  of  incorpiHitloD, 
constitution,  and  by-laws  Introduced  I9  d^ 
feudant  contain  substantially  the  same  mat- 
ter. But  this  Is  a  mistake.  There  Is  a  ma- 
terial difference  between  the  statements  In 
this  circular  and  the  provisions  of  tbe  by- 
laws. By  tbe  latter  provtslons,  one  who  had 
been  a  member  for  one  year  could  not  be 
suspended  If  sick  or  disabled,  etc  Tbe  ci^ 
cular  makes  no  such  qualification.  Aa  tbe 
insured  had  not  been  a  member  for  one  year, 
she  was  not  entitied  to  plead  her  slcknen 
or  disability  as  an  excuse  for  nonpsymmt 
of  dues  and  assessments.  It  is  easy  to  imi?- 
Ine  what  effect  this  circular  may  have  bid 
vipon  the  jury.   Prejudice  Is  very  appareot 

Over  defendant's  objections,  plaintiffs  -wat 
permitted  to  Introduce  some  papers  vbldt 
purported  to  be  receipts  for  the  payment  of 
assessments  and  dues.  These  were  not  iden- 
tified in  any  manner,  and  should  not  hrt 
been  received. 

Defendant  asked  an  instruction  to  the  ef- 
fect that  tbe  iffoviston  excusing  payment  of 
assessments  and  dues  did  not  apply  to  tt? 
facts  of  thla  case,  but  the  instruction  vis 
refused.   It  should  have  been  given. 

2.  The  principal  contention  in  the  case  Is. 
will  an  action  at  law  Ue  toe  any  of  th 
benefits  promised  In  the  certificate,  the  a^ 


dcies  m  mcorponinon,  conBuiunon,  ana  07- 
lawB  of  the  defendant  association?  Tbe  ac- 
tion la  to  recover  death,  funeral,  and  monu- 
ment benefits,  aggregatliig  In  all  11.200.  The 
Jury  returned  a  verdict  for  $1,100*  allowing 
a  credit  to  defendant  of  |10,  as  provided  in 
an  article  of  the  constltntion  and  by-laws, 
which  need  not  be  set  ont   In  various  ways, 
defendant  challenged  plaintifte'  right  to  re- 
cover any  of  these  benefits  in  an  action  at 
law.   As  to  the  recovery  of  death  benefits, 
the  matter  la  foreclosed  by  the  cases  of 
Rambousek  against  this  same  association, 
reported  In  (Iowa)  08  N.  W.  277,  wherein 
It  Is  held  that  an  action  at  law  will  not  lie. 
Plaintiffs  attempt  to  dlGtlngulsh  this  case 
from  tliat,  btit  as  to  death  benefits  there 
1b  manifestly  no  distinction.    They  also  say 
that  defendants*  remedy,  if  they  had  any, 
was  by  motion  to  transfer  the  case  to  the 
proper  docket,  and,  as  they  did  not  file 
such  motion,  they  are  In  no  position  to  avail 
themselves  of  tii^  point  now  made.  This 
Is  also  fallfldona.   N'ewman  v.  Continental 
Ass'n.  72  Iowa,  245,  83  N.  W.  662.  Besides, 
plaintiffs  are  suing  for  other  than  death 
bcnefita,  and  as  to  some  of  these  an  action 
at  law  will  lie;  hence  a  motion  to  transfer 
would  not  have  been  availing.  Furthermore, 
they  say  that  Qie  Bambousek  Case  la  In  con- 
flict with  Hart  v.  Accident  Ass'n,  105  Iowa, 
717,  75  N.  W.  508.    But  this  Is  not  true. 
In  the  Hart  Case  the  certificate  provided 
for  the  payment  of  fixed  sums,  not  exceed- 
ing a  certain  amount.   In  this  case,  as  In 
the  Rambousek  Case,  the  certlflcate  con- 
tained no  snch  promise.   The  agreement  was 
that  plaintiffs  were  to  receive  from  the 
benefit  funds  the  amotint  of  one  assessment 
from  each  contributing  member,  not  exceed- 
ing the  sum  of  $1,000.    In  that  respect  tbe 
case  la  similar  to  Bailey  v.  Mutual  Ben.  Ass'n, 
71  Iowa,  680,  27  M.  W.  770,  and  other  like 
cases.  Tbe  cases  are  also  alike.  In  that  In 
each  an  advance  assessment  Is  contemplated 
and  provided  for.    The  Bambousek  Case  al- 
so distinguishes  the  Hart  Case,  which  dis- 
tinction -we  Btlll  think  Is  sound,  although 
a  mistake  was  made  In  that  case  in  stating 
that  the  number  of  assessments  per  year 
was  limited  to  7,  whereas  it  should  have 
been  stated  as  12.   This  mistake  does  not 
affect  the  principle  announced,  for  what  was 
called  the  "equalizing  fond**  cannot  be  re- 
sorted to  In  this  «i8e.  Moreover,  even  if  It 
ahonld  be  held  tiiat  plaintiffs  were  entitled 
to  maintain  an  action  at  law  for  damages, 
they  should  have  alleged  that  the  society 
had  In  Its  hands  money  collected  by  assess- 
ment, which  it  was  In  duty  bound  to  pay 
to  plaintiffs.  Congower  v.  Endowment  Ass'n, 
W  Iowa,  499,  68  N.  W.  192;   Newman  v. 
Oovenant  Mutual  Ass'n,  72  Iowa,  242,  83 
N.  W.  662;  Tobln  v.  Society,  72  Iowa,  261, 
33  N.  W.  663.   This  they  did  not  do.  This 
point  was  distinctly  made  in  a  motion  In 
arrest  of  Judgment,  and  the  motion  should 
have  been  aiutained.   Neakem  t.  yorthwe«^ 


em  JLBBU,       aimn.  wo,  xo  a.  y/ 
not  In  conflict  with  our  holding, 
case  there  was  nothing  suggestive 
thought  that  defendant's  liability 
pendent  upon  the  collection  recelv 
an  assessment    So  much  as  to  death  1 

3.  As  to  the  funeral  and  monume 
fits:  These  were  not  made  dependc 
an  assessment   On  the  contrary, 
an  exi^ess  promise  to  pay  them  as  1 
in  the  constitution  and  by-laws  of  1 
sodation.   Turning  now  to  the  pi 
of  the  constitution  and  by-laws  with  r 
to  monument  benefits,  as  before  quo  I 
without  repeating  them,  it  will  be  s 
the  Bom  of  $100  is  to  be  paid  for  the 
of  a  monument  within  six  montt 
proofs  of  death  are  filed,  unless  the  i  1 
or  the  lienefidary  notify  the  socle 
they  wish  a  more  expensive  monum 
that  event  certain  conditions  are  to 
formed  by  them,  whereupon  payment  I 
shall  l>e  made  to  the  party  erecting  th  1 
ment   This  was  understood  to  be  a  ; 
provision  for  a  special  purpose.   A:  1 
for  the  purposes  of  Hw  case  that  th 
flclarles  or  relatives  may  bring  ad  > 
this  benefit,  they  must  bring  the  1 
within  the  terms  and  conditions  i 
promise.   This  they  have  not  done: 
over,  the  amount  was  not  due  u:  : 
months  after  proofs  of  death  were  fil  I 
the  assodatlon.  Mra  Sleight  died  1 
4,  1000,  and  this  action  was  commen  I 
ruary  16,  1901.   The  six  months  h  1 
elapsed,  and  the  action  was  prem 
brought    Defendant's  denial  did  not  : 
this  provision  of  the  policy.   Quinn  ' 
surance  Co.,  71  Iowa,  616,  33  N.  W.  13( 
funeral  benefits  were  payable  to  tbe  1 
of  kin  of  the  deceased,  or  to  the  persi  : 
lug  the  burial  of  the  member  In  c  1 
this  amount  to  be  paid  towards  de  ' 
the  funeral  expenses,  and  for  no  oth  1 
pose;  and  the  amount  Is  only  to  be 
when  the  member  Is  in  good  standi  1 
will  be  noticed  that  this  is  payable  I 
nearest  of  kin,  or  to  tbe  person  havl  1 
burial  in  charge,   towards  defrayli  1 
funeral  expenses.   Plnlntlffs  did  not 
that  they  were  nearest  of  kin,  nor  the  I 
had  tbe  burial  of  tbe  member  in  <  I 
They  did,  perhaps,  plead  facts  from  ' 
It  should  be  Inferred  that  the  memb<  1 
In  good  standing,  but  they  did  not  sho  > 
they  were  entitled  to  the  funeral  Im  : 
These  questions  were  all  raised  in  i; 
forms,  but  were  disregarded  by  tht 
court 

Defendants'  motion  for  a  new  tri) 
In  arrest  of  judgment  should  have  be< 

tained. 

Some  other  matters  are  discussed  bj 
sel.  but  as  the  foregoing  are  controllin : 
effectually  dispose  of  the  case.  It  is  not 
sary  to  consider  them. 

For  tbe  errors  pointed  out,  flie  Jndi 
Is  reversed. 


WEUjS  t.  eelley. 

(Bnpreme  Coart  of  Iowa.    Oct.  28,  1903.) 

KBOHANIOS'  UBMS— PROPERTY  IN  CDSTODU. 
LBGI8— EMPl^TA'S  RIGHT  TO  UBN. 

1.  Under  Code,  SS  4018,  4020,  proTidiog  that 
property  of  a  corporation  seized  under  process 
•t  any  coart,  or  placed  in  the  hands  of  a  re- 
ceiver, etc^  to  pay  debts,  shall  be  subject  to 
labor  liens,  and  requirioe  the  presentation  of  a 
notice  of  claim  for  the  uen  before  sale,  where 
personal  property  of  a  corporation  is  seised  by 
a  deputy  sheriff,  acting  the  chattel  mort- 
gagee, and  is  advertised  for  sale  pursuant  to 
the  mortgage,  a  notice  presented  by  an  employe 
does  not  create  a  Hen  on  the  fond  derived  from 
the  foreclosure  sale,  as  such  sections  are  not 
applicable  to  a  foredoanre      notice  and  aalo. 

.^^Ml  from  DlBtElct  Conrt  Folk  Oounty; 

▲cdon  to  mforce  a  laborer*!  Uen.  Thrae 
wu  a  dannzrer  to  the  petition,  which  vu 
•tistalned.  Plaintiff  elected  to  stand  on  hla 
petition,  and  refmed  to  plead  over.  Judf- 
meat  in  taTW  of  defendant  tor  eoat%  and 
plaintiff  appeftle*  Afllrmed. 

jr.  It.  Wltmer,  for  a^ieUant  BoryhUl  ft 
Henr7,  tor  appellee. 

BISHOP,  0.  J.  The  facta  appearing  trmn 
the  petition  are  ■ul)stantlaUy  as  follows: 
Prior  to  March  24,  1902,  J.  D.  Wells  &  Sons 
Co.,  a  corporation,  had  executed  to  F.  Bacon 
a  chattel  mortgage  on  all  the  property  owned 
by  it  On  said  date  the  defendant,  who  Is 
said  to  be  a  deputy  aherifT  of  Polk  county, 
acting  for  and  at  the  request  of  said  moit- 
gagee,  took  i>o8BeB8ion  of  all  the  mortgaged 
chattels,  and,  bavlDg  advertised  the  same  for 
sale  by  posting  notices  as  required  by  the 
terma  of  the  mortgage,  sold  the  property  on 
April  4,  1602,  at  public  auction,  and  there- 
after accounted  to  the  mortgagee  for  the  pro- 
eeeda  thereof.  It  appears  that  said  defend- 
ant, In  preparing  the  notices  to  be  posted, 
and  in  making  account  of  the  sale,  used 
printed  blanks  found  in  the  sheriff's  oflice, 
designed  and  intended  to  be  oaed  in  connec- 
tloa  with  sales  made  under  execution.  In 
the  notice  It  la  stated— being  apart  of  the 
printed  portion— that  the  sale  will  be  made 
by  "the  undersigned  sheriff  of  said  county." 
The  same  is  signed,  howerer,  by  F.  Bacon, 
by  J.  H.  Kelley,  agent  The  account  of  sale 
Is  signed,  "J.  H.  Kelley,  Agent  for  F.  Ba- 
con.** It  la  alleged  that  on  April  1,  1902, 
there  was  filed  with  defendant  Kelley,  a  no- 
tice aa  follows:  "In  District  Court  Polk 
County,  Iowa.  Frank  Bacon  vB.  J.  D.  Wells 
&  Sons  Go.  To  Q.  W.  Mattem,  Sheriff:  You 
are  hereby  directed  to  retain  from  the  pro- 
ceeds of  the  sale  of  the  property  In  the  abore- 
entltled  cause,  seized  upon  by  you,  the  sum 
of  $100,  and  pay  the  same  to  tbe  undersigned, 
for  labor  performed  by  lilm  for  defendant 
within  ninety  days  prior  to  the  seizure  of  the 
stock  by  yon.  Said  amount  Is  claimed  as  a 
preference  under  Code  sections  4019  aud 
iO20.  A  statement  of  the  amount  due  is  at- 
tached.  [Signed]   L.  W.  Wella,  Applicant" 


statement  of  account  showlxi^  wages  due  L 
W.  Wells  from  J.  D.  WeUa  &  Sons  Oo.  tae 
December  14,  1801,  to  March  22.  i: 
$14.50  per  week;  the  total  &inonnt  beat 
S217.G0.  It  te  then  alleged  that  said  appfhi 
tion  was  Ignored  by  the  defendant,  end  Jd^ 
ment  ia  now  aiked  agalnat  taim  for  the  wm 
of  $100. 

The  petition  la  attacked  by  tbe  dentiBTe 
upon  two  groonds:    It  Is  nid  in  the  &x 
place  that  sections  4019  and  4O20  have  n. 
application  to  the  foreclosore  of  a  chiti-i 
mortgage  by  notice  and  sale.    In.  the  aecoai 
place  It  ia  said  that  tbe  notice  aUesed  to  btry 
been  filed  with  defendant  was  defective;  h 
that  It  waa  entitied  in  the  district  oonrt 
tben  waa  no  action  pending  In  said 
that  it  was  addressed  to  the  sheriff  of  Feat 
county,  and  not  to  the  defendant  as  sger 
for  the  mortgagee;  that  It  did  not  state 
kind  of  work  for  which  such  wages  are  dot" 
aa  required  by  section  4020  of  tJie  Code. 

Section  4019  of  the  Code  ia  as  folktvi 
"When  the  property  of  any    •    •    •  w 
poration  shall  be  seized  upon  t>y  any  prw-e* 
of  any  court  or  placed  in  the  hands  of  ■ 
receiver,  trustee  or  assignee,  for  tbe  pv- 
poae  of  paying  or  securing  the  payment  of 
the  debts  of  auch   •   •   •   corporation,  tie 
debts  owing  to  the  employee  for  labor  per- 
formed within  the  ninety  days  next  preced- 
ing the  seizure,  or  transfer  of  anch  propenj, 
to  an  amount  not  exceeding  one  hundred  doi- 
lara,  shall  be  a  preferred  debt  and  paid  Id 
fnll,"  etc.   Section  4020  la  as  follows:  "As.* 
employ^  desiring  to  enforce  his  claim  tut 
wages,  at  any  time  after  s^znre  of  tbe  vm^ 
erty  under  execution  or  attachment  and  be- 
fore sale  thereof  is  ordered,  shall  present  bi 
the  officer  levying  on  auch  property,  oc  to 
such  receiver,  trustee  or  assignee,  or  to  tbe 
court  having  custody  of  auch  property.  <ff 
from  which  such  process  Issued,  a  stBtemsit 
under  oath,  showing  the  amount  dne^"  etc 
"and  tbe  kind  of  work  for  which  anch  mp* 
are  due,  and  when  performed,"  ete.  Tbe 
right  thus  conferred  by  statute  bad  no  exig- 
ence whatever  at  common  law,  and.  In  coo- 
formity  to  a  well-known  rule  of  constmctloi^ 
we  are  limited  to  the  language  of  the  statute, 
and  the  necessary  implications  arising  that- 
from,  In  measuring  and  defining  the  rfjbt 
conferred.   It  la  the  ieglslatiTe  will  that  we 
are  to  ascertain  and  Interpret  &nd  we  aii7 
not  by  construction  or  Interpretation  add  to 
or  take  from  that  which  the  lawmaking  pow- 
er has  seen  fit  to  grant  as  a  special  rf^t  or 
privilege,  however  great  the  necessity,  or 
pressing  the  exigency.   Ripley  t.  Glfford,  U 
Iowa,  367.   W  here  there  la  no  ambiguity  io 
the  language  employed,  It  must  tw  manges 
that  we  have  no  other  duty  than  to  dedan 
In  favor  of  enforcement  according  to  tbe 
reading  of  tbe  statute.   We  think  the  prori- 
sions  of  the  statute  In  question  are  plain- 
It  ai^>ears  In  the  Code  under  the  geneitl 
bead  of  "Bxecutions,"  and.  In  a  woid,  jn- 


tee.  or  i^sslgnee,  Bhall  be  subject  to  labor 
Jens.  It  does  not  refer.  In  terms  or  by  nec- 
essary Implication,  to  the  disposition  of  proih 
3rt7  otherwise  than  by  an  oltlcer  of,  and  ptuv 
3uant  to  an  order  of,  court,  or  under  the  pro- 
^-ess  of  a  court  To  hold  that  the  statute  has 
upplicatlon  to  sales  made  pursuant  to  a  con- 
tract of  pledge,  or  of  a  mortgage  of  chattels, 
and  without  having  recourse  to  the  courts, 
or  any  officer  thereof,  would  be  to  read  into 
tlie  enactment  a  provision  which  the  Legis- 
lature, bad  It  so  desired,  may  well  have  In- 
eluded  therein,  but  did  not  in  fact  do  so. 
We  think  there  was  deliberate  purpose  in 
this.  In  the  statute  as  originally  enacted 
(chapter  48,  p.  7S.  Acts  23d  Gen.  Assem.)  it 
was  provided  that  "when  the  property  of  any 
corporation,"  etc.,  "shall  be  seized  upon  by 
any  process  of  any  court;  or  toAen  their  &u«i* 
n*»»  t&oS  69  tutpwded  by  action  of  ond- 
iton,  or  be  put  Into  the  hands  of  a  receiver," 
etc.  Now,  It  might  well  be  said  that  proceed- 
ings to  foreclose  a  chattel  mortgage  by  notice 
and  sale,  where  the  effect  thereof  would  be  to 
suspend  the  business  of  the  mortgagor,  would 
come  within  the  particular  provision  of  the 
statute  which  we  have  italicized.  But  that 
provision  was  entirely  omitted  from  the  pres- 
ent Code,  and,  as  we  think,  there  was  but 
one  purpose  in  so  doing,  and  that  was  to 
confine  the  operation  of  the  statute  to  those 
cases  where  the  taking  of  the  property,  or  the 
disposition  thereof,  was  by  virtue  of  some 
process  or  order  of  court  Now  in  this  case 
DO  court  had  Jurisdiction  of  the  mortgage 
foreclosure,  and  no  officer  of  court  was  in 
possession  or  had  control  of  the  property. 
True,  Kelley  was  a  deputy  sheriff,  but  he 
did  not  in  tact,  nor  did  he  profess  to,  act  as 
such.  The  use  by  him  of  blanks  such  as 
were  kept  and  used  In  the  sheriff's  office 
could  not  and  did  not  give  official  character 
to  the  acts  done  by  him.  He  was  simply  an 
agent  and  he  did  no  more  than  might  have 
been  done  by  any  other  person  selected  by 
tbe  mortgagee  to  act  In  the  premises.  It  fol- 
lows from  what  we  have  said  that  the  no- 
tice filed  by  plalntlfT  did  not  have  the  effect 
to  create  or  make  effective  a  lien  upon  the 
fund  derived  from  tbe  foreclosure  sale,  and 
that  the  demurrer  to  his  petition  was  there- 
fore properly  sostained. 
Afflnnod. 


TOUNG  T.  BOTHBOOK,  Judge  of  Superior 
Court 

8AMB  V.  OHADIHA  BROS. 
iBupreme  .Court  of  Iowa.    Oct  20,  1908.) 

CONTEMPT— VIOLATION  OP  INJUNCTIONAL  OR- 
DER -  DEFENSES  —  NUISANCES  —  OBSTRUC- 
TION OP  STREET  —  DEFENSES  —  LEGISLATIVE 
AUTHORITT— NECESSITY— ABUTTING  OWNER 
—RIGHT  TO  MAINTAIN  SUIT  FOR  REMOVAL. 

1.  A  party  to  a  suit  who  violated  the  Injuns 
tioQ  issued  therein,  could  not  excuse  the  vioU^ 


operating  an  ice  chute  in  t  1 
date,  and  directing  the  n  1 
violated  by  his  operating 
tboueb  he  changed  the  mei  1 
tlon  ot  the  chute  so  as  not 
public,  travel  on  the  street,  I 
obviating  the  dangers  ap  1 
use. 

S.  It  is  no  defense  to  a  cl  1 
vicdating  an  injunction  n  1 
from  operating  an  tee  cht  1 
directing  its  removal  there  1 
tbe  jndge  who  issued  the  ; 
defendant  that  It  wonld  no  I 
injunction  If  he  obtained  ]  1 
city  council  to  use  the  chu 
though  that  fact  might  he  <  : 
tion. 

4.  It  !b  no  defense  to  a  cl  1 
court  in  violating  an  injuQ< 
accused  acted  in  good  faith. 

5.  Defendant,  to  get  Ice  i  : 
side  of  a  street  to  his  lee  : 
side,  constructed  a  chute  1  1 
river  to  the  street  line,  aci  ■ 
level,  and  to  the  house  01  1 
crossed  the  street  the  tops  1 
were  about  two  inches  deep,  : 
a  level  with  the  street.  Ti 
quite  rapidly;  It  loads,  eacl  1 
being  hauled  every  S  minat  1 
doing  the  work  was  a  00ns  1 
sons  passing  by  on  the  stre  I 
tute  a  nuisance. 

6.  The  statute  vesting  in 
I)ervision,  and  control  of  th 
ferring  power  on  it  to  defln 
ances,  does  not  authorize  th 
mission  to  an  individual  to  1 
ate  such  an  Ice  chute  acrosi  < 
tutes  an  obstruction  and  a  1 
753,  requiring  cities  to  caui  i 
kept  open  and  free  from  nu:  1 

I .  The  construction  and  (  : 
chute  across  a  street  for  the 
ice  from  a  river  on  one  side  1 
icehouse  on  the  other,  and  n  1 
obstruction  of  the  street  and  1 
be  justified  on  tbe  ground  <  I 
there  are  other  methods  of 
the  street  thongta  such  met  1 
pensive. 

8.  Where  an  obstruction  c  I 
an  abutting  owner  to  go  sei  1 
his  way  to  reach  the  premise 
a  suit  tm  the  removal  thereo 

Original  certiorari  procee  I 
to  review  the  action  of  Ho.  1 
jhdge.  In  discharging  one  J. 
a  charge  of  contempt  in  V' 
injunction  Issued  against  I 
appeal  Itom  an  order  dissol 
writ  of  Injunction  issued  in 
above  entitled  "Young,  api 
ma  Bros."  Reversed. 

W.  B.  Steele  and  John  A. 
tiff  and  appellant  Young.  1< 
art,  for  defendant  Roth  rock 
Chadlma  Bros. 

DEBMEB.  J.  On  the  28 
ber,  1901,  there  was  Issued  < 
court  of  Linn  county,  lov 
wherein  F.  M.  Young  was  i 
Gbadlnu  was  defendant,  a  1 


T  4.  8es  Injonstioa,  voL  »,  C« 


Idi,  more  porticalarly  described  aa  an  Ice 
chute  ot  tramway,  irtilcta  ran  acroaa  the 
street  December  28th  of  the  same  year  a 
motion  to  dlasotre  the  Injunction  was  beard, 
and  It  was  ordered  that  the  motion  be  over- 
ruled, and  that  the  temporary  writ  be  made 
perpetual.  It  was  tnrtber  ordered  that  de- 
fendant be  allowed  to  use  the  Ice  chutes  un- 
til Monday,  December  80^  1901.  at  12  o'clock 
noon  of  said  day,  and  that  aocb  use  shall  not 
be  a  Tlolation  of  nUd  writ;  and  U  ma  fnr^ 
Iher  ordered  that  at  said  tUne,  to  wit,  De- 
cember SO,  1901,  12  noon,  tiie  defendant 
shall  remove  said  obatmctlon  from  said  street 
and  sidewalk.  On  January  12, 1902.  plaintiff 
filed  an  application  charting  Chafflma  with 
violation  of  the  order.  An  attachment  la- 
sued,  which  was  duly  served,  and  thwenpon 
Ohadima  appeared,  and  filed  a  written  ezcnae 
for  his  alleged  vtohition  of  the  writ.  In  which 
he  stated.  In  substance,  that  he  had  made 
application  to  the  district  court  of  Linn  coun* 
ty  f or  a  modification  of  the  Injonctlonal  or- 
der, and  asked  that  the  proceedings  for  con- 
tempt be  suspended.  He  also  pleaded  that 
he  be  permitted  to  proceed  with  the  operation 
of  his  Ice  chute  until  his  motion  could  be 
heard.  He  further  pleaded  that  the  proceed- 
ings for  vlolatiou  of  the  Injunction  were 
without  Jurisdiction;  that  he  acted  In  good 
faith  in  operating  tiie  chute,  under  the  au- 
thority and  permls^n  of  Uie  dty  council  of 
the  dty  of  Cedar  Bapids,  and  with  the  least 
posalble  obstruction  to  travel.  On  January 
14,  1903,  plaintiff  commenced  the  second  ac- 
tion above  entitled  for  an  injunction  against 
Chadlma  Bros.,  restraining  them  from  op- 
erating an  Ice  chute  across  the  aforesaid 
First  street.  A  temporary  wilt  of  injunction 
was  issued  on  this  petition  as  prayed,  and 
thereafter  the  defendants  filed  an  answer  to 
the  petition,  denying  the  alleged  nuisance, 
pleading  municipal  authority,  and  other  mat- 
ters to  which  we  shall  hereafter  refer;  and 
thereafter  a  motion  to  dissolve  the  temporary 
writ  of  injunction  Issued  in  the  second  case 
as  above  entitled.  The  contempt  proceedings 
and  the  motion  to  dissolve  In  the  second  case 
seem  to  bare  been  tried  together,  resulting 
in  the  discbarge  of  J.  T.  Ohadima  and  the 
sustaining  of  the  motion  to  dissolve.  The 
original  certiorari  proceeding  1b  to  review  the 
action  of  the  defendant  Judge  in  making  the 
order  for  discbarge,  and  the  appeal  in  the 
second  case  Is  from  the  ruling  dissolving  the 
temporary  writ  of  injunction  Issued  In  that 
proceeding. 

There  is  no  doubt  that  J.  T.  Chadlma  vio- 
lated the  terms  of  the  original  writ  of  injunc- 
tion issued  by  the  district  court  of  Linn 
county,  and  that  he  should  have  been  punish- 
ed thwefw,  unless  It  be  for  some  matter  ct 
excuse  presented  by  him.  He  says  tliat  at 
the  time  he  violated  the  vrrit  he  had  filed  a 
motion  to  modify  the  terms  of  the  original 


particular  act  Is  to  file  a  motion  to  modify  the 
order,  and  trtm  that  hour  be  may  pioceett 
with  Impunity  to  violate  the  terms  of  tte 
writ  The  statement  of  the  prwoaltlon  is  tU 
that  Is  neceasaiy  to  demonstrate  Its  unsonnd- 
nesa. 

Next  he  contoids  that  he  ctmq^led  with 
the  Injnnctional  order  by  chai^^ng  the  metk- 
od  of  the  construction  of  the  dilutes;  nnt 
that  he  removed  them,  but  that  be  so  altered 
thehr  construction  as  that  they  did  not  Inter 
fere  with  public  travel  on  tSte  street  ^ds 
view  overlooks  the  form  of  the  Injimetlatsl 
orda,  which  restrained  defendant  from  urisf 
or  operattng  an  lee  diute  In  the  street  after 
December  80, 1901.  and  further  directed  tba: 
tbB  same  should  be  removed  from  tbe  stnet 
and  sidewalk.  A  mere  change  In  the  oos- 
struction  of  the  chute  did  not  anurant  to  i 
removal,  nor  did  It  anthorlae  Chadima  to 
operate  It  In  Ite  changed  condition.  He  wis 
restrained  from  using  or  operating  the  asnw 
on  the  street  The  diange  made  in  the  coc- 
struction  did  not  entirely  obviate  the  das 
gers  to  be  apprehended  teom  Its  nae;  sofi 
there  Is  no  doubt  that  its  use,  under  the  cir- 
cumstances disclosed  in  evidence,  was  In  rio- 
latlon  of  the  terms  of  the  Injunction. 

Lastly,  it  Is  insisted  that  the  district  Judge 
who  ordered  the  original  writ  gare  Cbadlsa 
verbal  pennlsslon  to  make  use  of  the  stmt 
In  the  manner  he  did.  All  that  is  dalme: 
in  this  connection  Is  that  the  Judge  said 
the  use  made  of  the  street  U  with  the  pn- 
mission  of  the  dty  council,  would  not  be  coc- 
trary  to  the  terms  of  the  writ  No  claim  a 
made  that  Judge  Thompson  ever  In  tKt 
made  an  order  modifying  his  direction  and 
order  for  the  writ  or  that  he  was  even  askeC 
to  do  so,  before  Chadlma  proceeded  with  tbe 
use  of  tbe  ice  chute.  He  was  simply  aAed 
for  a  construction  of  an  order  which  tmi 
passed  beyond  his  control,  and,  as  we  nndff'- 
stand  it,  said  that,  if  tbe  dty  council  gare 
Chadlma  permission  to  use  an  Ice  chute 
across  the  street  It  would  not  be  a  Tlolatcc 
of  the  terms  of  the  Injunction.  ManlteAly. 
this  would  not  be  a  legal  excuse  for  tbe  vio- 
lation of  the  injunction.  Such  tmct  migbL 
no  doubt  be  considered  in  mitigation,  but  it 
did  not  amount  to  a  dissolution  or  modifica- 
tion of  the  Injunction,  and  until  there  ms 
some  such  order  it  was  tbe  duly  of  Ghadhna 
to  obey  the  commands  (XT  the  writ.  This  li 
fundamentet  Langworthy  t.  McKdvey,  S 
Iowa,  55;  Lake  t.  Wolfe,  108  Iowa,  187.  7S 
N.  W.  811.  Chadlma's  good  talth  Is  no  o- 
cuse,  but  no  doubt  may  be  conaldtted  In  fix- 
ing the  penalty  to  be  Imposed  for  Tlolatkm  tt 
the  writ  Hawkins  v.  Stete,  126  Ind.  294,  as 
N.  B.  48;  Cartwri^t'a  Case.  114  Mass.  SX; 
Dea  Moines  Go.  v.  Des  Udnes  Co.,  74  Iowa. 
68S,  88  N.  W.  496.  The  order  dlschargbig  J. 
T.  Chadlma  was  dearly  erroneous,  snd  tte 
proceedings  resulting  In  bis  dlsdbsiie  will  be 


J.  T.  Chadlma  will  pay  oDe-lmU  of  tbe  coata 
of  tbia  proceeding. 

2.  As  to  the  second  case  two  questions 
arise:   Bint,  waa  d^endant  maintaining  a 
nuisance  on  tbe  street  1>7  tbe  conatnietloo 
and  operation  of  its  Ice  chnte?  and,  second, 
la  plaintiff  entitled  to  have  tbe  same  enjoin- 
ed?   Defendant  bave  an  Icebonse  on  one 
side  of  First  street,  and  tbe  liTer  from  wblch 
they  procure  tb^  ice  la  on  tbe  otber.  To 
set  the  Ice  from  tbe  xiTcr  into  tbe  Icebouaek 
they  constrncted  a  chute  which  ran  from  the 
rlTCT  to  Uie  street  line  on  a  steqp  Incline, 
from  tbe  street  line  across  the  street  on  a 
level,  and  from  the  teebonae  aide  of  tbe  atreet 
to  tbe  teebonse  on  an  incline  wblcb  Tsrled 
in  steepncfls  as  the  icebouse  waa  filled.  Aa 
it  crossed  the  atreet  and  sidewalk,  the  bot- 
tom of  tbe  cbate  was  snnk  so  that  the  tops 
of  tlie  ddes,  wblcb  were  aboat  two  Inebes 
were  practlcaUy  on  a  lerel  wltb  the 
street  and  ddewalfa.   When  tbe  time  came 
for  fllUng  the  icehouBe,  pulleys  and  other 
apparatus  were  used  for  taking  the  cakes 
of  Ice  from  the  river,  where  th^  were  cut, 
np  this  cbate  to  the  house.  Horses  famished 
the  motlTe  power,  and  tbe  work  was  qnlte 
rapidly  done.   Ice  was  taken  up  as  fsst  as 
possiMek   Indeed,  one  of  the  wltneasea  says 
that  11  loads  won  hauled  every  5  minutes, 
and  tliat  each  load  averaged  4  cakes  each  44 
Inches  long.   The  Ice  cakes  extended  above 
the  street  level  sometbhig  like  10  Inches,  de- 
pending, of  course,  on  tin  thickness  of  tbe 
cakes.  It  needs  no  argument  to  denumstnte 
that  this  constituted  an  obstruction  of  the 
atreet   But,  aaide  from  this,  the  mannor  of 
doing  the  work  was  a  constant  menace  to 
persons  pssslng  by.   The  danger  tnwi  ice 
which  would  naturally  fall  upon  tbe  street 
from  the  chute  and  Into  tbe  chute,  and  from 
tbe  cakes  themselves  wblcb  were  likely  to 
break  loose  from  tbe  Jacks  and  rush  down 
onto  the  sidewalk  and  Into  the  street,  ren- 
dered tbe  idant  a  public  nuisance.   No  sta- 
tion of  authorities  Is  needed  to  support  so 
plain  a  proposltim.   But  It  is  said  that,  as 
tbe  city  authwltles  gave  defendants  perinls- 
lOtm  to  oonatmct  and  use  the  chute  In  the 
manner  shown,  they  were  guilty  of  no  ac- 
tionable wrong. 

Specifle  leglalatlve  authority  to  do  an  act 
will  generally  save  the  perpetrator  from  the 
charge  of  nuisance,  although  there  are  some 
excei>tions  to  this  rule,  founded  on  constltn- 
tltmal  guarantiea,  which  need  not  at  this  time 
be  noticed.  But;  when  legislative  authority 
is  relied  i^on,  it  must  be  broad  enough  to 
cover  tbe  very  act  complained  of.  If  there 
be  two  metboda  of  doing  the  authorised  act, 
one  of  which  will  accomplish  the  result  with- 
out creating  a  nuisance,  and  anothw  wblch 
may  injure  persons  or  property,  the  former 
method  must  be  pursued,  and  not  the  latter. 
It  is  not  ccmtended  that  tbe  city  was  express- 
ly authorized  to  permit  the  construction  of  Ice 


contend  that  it  Is  found  hi  one  or  tbe  other 
of  these  powos  vested  In  tbe  dtj,  to  wit 
car^  BupMvision,  and  control  of  streets;  to 
make  ordinances  for  the  good  government 
and  order  of  tbe  dty  and  tbe  trade  and  com- 
merce tbweof ;  vesting  tbe  fee  of  tbe  streets 
In  the  dty;  to  abate  and  remove  nniaances, 
and  to  declare  and  define  what  shall  be 
deemed  nolsanceB;  or  to  estabUsh,  construct 
and  regulate  landing  places,  wharves,  etc., 
and  to  use  for  such  purposes  tbe  shore  and 
bank  of  any  river— found  In  the  graeral  atet- 
ntes  of  Ibe  state  and  In  tile  charter  of  the 
city.  It  is  manifest  we'tMnk,  that  no  power 
is  here  conferred  for  the  establishment  <tf 
such  a  nuisance  aa  we  have  described.  In- 
deed, one  of  the  statntes  ftom  which  the  de- 
fen^mts  quote  provides  that  tbe  city  shall 
cauae  all  streets  to  be  kept  open  and  free 
from  nuisances.  Oode,  S  768.  While  streets 
and  alleys  nuy  be  devoted  to  other  purjKwes 
than  public  travel,  that  is  tbe  paramount  ob- 
ject in  maintaining  and  establishing  them, 
and  all  ottier  uses  must  be  subordinated 
tbereto.  As  said  In  Town  of  Spencer  v.  An- 
drew, 82  Iowa,  16,  47  N.  W.  1007,  12  L.  B. 
A.  110k  **the  dty  or  town  must  keep  them 
free  from  obstruction,  except  where  tbe  use 
or  obstruction  Is  such  as  tbe  city  or  town  Is 
specifically  empowered  to  and  has  author- 
ized." There  are  some  exceptions  to  this 
rule,  which  are  bom  of  necessity,  as  most 
exceptions  are.  Thus  an  abnttlng  owner 
may  temporarily  encroach  upon  tbe  street  by 
the  deposit  of  building  material,  may  tem- 
porarily obstmct  the  street  by  loading  and 
unloading  goods  Into  his  building  or  upon  his 
-property,  may  plant  trees  In  the  parking 
which  do  not  interfere  with  public  travel,  or 
temporarily  interfere  with  public  travel  in  a 
variety  of  ways,  without  being  guilty  of  nuis- 
ance. Callanan  v.  Gllman,  107  N.  Y.  360, 
14  N.  B.  264,  1  Am.  St  Rep.  881;  Slkes  v. 
Manchester,  fiO  Iowa,  65,  12  N.  W.  755; 
Haight  V.  Keokuk.  4  Iowa,  199.  But  be  can- 
not cut  a  ditch  or  a  mill  race  across  it  with- 
out restoring  tbe  way  to  Its  former  safe  and 
convenient  condition.  Dygert  v.  Schencfc,  23 
Wend.  446,  35  Am.  Dec.  575;  Venard  v. 
Cross,  S  Kan.  248;  Village  of  West  Bend  v. 
Mann,  59  Wis.  69,  17  X.  W.  972.  The  con- 
stractlon  of  a  permanent  ice  chute  across  a 
street  Is  manifestly  a  nuisance.  Such  an  act 
la  not  authorized  by  tbe  Legislature,  nor  can 
It  be  said  to  be  Justifiable  on  the  ground  of 
necessity.  It  Is  admitted  that  ttiere  are  other 
methods  of  getting  Ice  across  the  street,  but 
It  is  snid  that  they  are  expensive,  and  for 
that  reason  this  method  should  not  be  con- 
demned. There  Is  no  merit  In  this  claim. 

The  wly  other  p<tfnt  Involved  is  the  right 
of  plaintiff  to  enjoin  tbe  nuisance.  It  is  said 
that  he  has  no  other  Interest  than  that  of  the 
general  public,  and  that  for  that  reason  he 
cannot  maintain  the  action.  It  Is  admitted, 
of  course,  that  plaintiff  must  show  he  snffers 


The  test  Is,  does  plaintiff  suffer  damage  dis- 
tinct from  tbat  at  the  general  public?  Park 
T.  R.  B.  Oo.,  48  Iowa,  636l  If.  then,  plain- 
tiff has  shown  that  the  street  which  was  ob- 
stmcted  led  directly  to  his  premises,  and 
that  the  obstruction  iBterfered  with  his  ac- 
cess thereto,  this  Is  a  snffident  showing  of 
special  dam^es  to  authorise  him  to  maintain 
the  suit.  There  Is  do  difficulty  with  the  rule, 
although  Its  application  Is  not  always  easy. 
Plaintiff  has  shown  that,  If  deprived  of  the 
use  of  First  street  he  Is  compelled  to  go 
Beveral  bIo<&s  out  of  his  way  to  reach  the 
premises  owned  by  him,  which  abut  on  the 
street  and  are  In  the  same  block  as  defend- 
ants' Icehouse,  and  that  First  street  ^ires 
him  the  only  reasomible  access  t»  his  prop- 
arty.  This  Is  a  snffident  basis  for  his  action. 
Hill  T.  Hoffman  (Tenn.  Gh.  App.)  68  &  W. 
929;  Gallanan  t.  Gllman,  snpra;  Dairy  r.  B. 
B.  Oa,  113  Iowa,  719,  S4  N.  W.  688. 

We  think  the  lower  court  was  in  error  In 
dissolving  the  temporary  writ  of  Injunction, 
and  its  nding  Is  therefore  reversed. 


MINITHB  V.  CHICAGO  &  N.  W.  RT.  00. 

(Supreme  Court  of  Iowa.    Oct.  26,  1803.) 

MASTER  AND  SERVANT-INJURIES  TO  SERVANT 
-FELLOW  SERVANT-PRECAUTIONS  AGAINST 
INJURY— PLATFORMS— ACTS  OF  FOREMAN. 

1.  Where  plaintiff'B  intestate  was  kilted,  while 
■teadjing  the  bottom  of  a  pile  as  it  waa  being 
lifted  into  place  by  a  steam  winch,  by  the  fali- 
ing  of  a  crowbar  used  by  another  workman, 
held,  that  the  negligence,  if  an^,  was  that  of  a 
fellow  servant,  for  which  plaintiff  could  not  re- 
cover. 

2.  Where  plaintiff's  intestate  was  killed  by 
the  falling  of  a  crowbar  nsed  in  "pinching"  a 
pile  in  place  nnder  the  hammer  of  a  pile  driv- 
er, and  there  was  no  proof  that  any  platform 
which  could  have  been  erected  would  have 
averted  the  injury,  defendant's  failure  to  pro- 
vide a  platform  over  deceased,  to  protect  him 
from  falliug  tools,  was  not  negligence. 

3.  Where  it  was  not  shown  that  the  use  of  a 
crowbar  in  "pinching"  a  pile  into  place  by  an 
opcrntive  of  a  pile  driver,  which  was  the  canse 
of  intestate's  injury,  was  done  by  an  order  of 
defendant's  assistant  foreinao,  and  it  appeared 
that  the  injury  occurred  by  the  act  or  omission 
of  such  operative  in  handlioK  the  bar,  which 
was  a  proper  tool  to  be  used  for  such  purpose, 
defendant  was  not  liable  for  the  negligence  of 
such  foreman  in  permitting  the  use  of  the  bar. 

Appeal  from  District  Court,  Marshall  Coun- 
ty; Obed  Caswell,  Judge. 

Action  at  law  to  recover  damages  for  the 
death  of  platntifTs  Intestate.  The  trial  court 
directed  a  verdict  for  the  defendant,  and 
from  the  judgment  entered  thereon  the  plain- 
tiff appeals.  Affirmed. 

Boardman,  Aldrlch  &  Lawrence,  for  appel- 
lant. Hubbard,  Dawley  A  Wheeler,  for  ap- 
pellee. 
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place  along  defendants  track.  The  itfles  wen- 
lifted  Into  a  perpendicular  position  and  low- 
ered to  the  proper  place  nnder  Uie  hammer 
by  means  of  a  rope  passing  over  a  pnll^  fa 
the  top  of  the  doTlck  to  a  wlncb  or  wlndlsK 
oporated  by  steam  power.  At  the  time  ?f 
the  accident  tte  drlvn  had  been  stntlcHMd 
upon  a  bridge  or  trestle  some  20  feet  or  morr 
above  tlie  bottom  ot  a  ravine  or  watervar 
and  a  pile  had  been  raised,  and  was  hii'e'T 
suspended  from  the  rope,  with  tbe  sharpeneO 
point  within  a  few  teet  of  the  sronnd.  MiD- 
Iter  was  stationed  below  to  guide  tbe  pobrt  of 
the  pile  to  the  exact  qwt  where  ft  was  t<> 
be  driven;  one  or  more  other  employes  stood 
npoD  the  driver  above,  to  "pincb"  or  place 
the  upper  end  of  the  pile  between  tbe  leads 
or  uprights  under  the  hammer;  while  the 
foreman  or  asstetant  fbreman  stood  at  a  oKt- 
venlent  place  to  oversee  the  work  ai^  give 
tile  necessary  orders.  While  deceased  m 
at  his  proper  place  beneath  tlie  driver,  tb* 
pile  was  lowered  with  a  somewhat  snddes 
movement;  and  In  Its  descent  ao  iron  crow- 
bar, in  the  hands  of  an  employs  at  tbe  bead 
of  the  pile,  was  In  some  manner  wradted 
from  his  grasp,  and,  falling,  stmck  deceased 
upon  the  head,  inflicting  a  wonnd  from  which 
he  somi  died.  The  petition  allesea  that  de- 
fendant was  negligent  (1)  In  permitting  tbe 
use  of  the  crowbar  npon  the  driver  wbDe 
Ulniter  was  exposed  to  danger  below;  (2)  la 
not  furnishing  a  platform  or  shield  ftor  tiie 
protection  of  the  workmen  at  tiie  lower  aid 
of  the  pile;  (8)  In  not  furnishing  tbe  deceased 
with  a  safe  place  to  work;  (4)  in  not  warn- 
ing said  deceased  of  his  danger;  and  <5t  la 
tbe  order  given  by  the  assistant  fbreman  to 
lower  the  pile.  The  defendant  denies  ttn 
claim  made  by  plaintiff;  says  tbe  work  of 
pile  driving  was  done  In  the  nsnal  and  cos- 
tomary  manner;  and  allies  that  deceased, 
having  full  knowledge  <tf  the  conditions  at- 
tending such  work,  and  of  the  machinery  and 
appliances  nsed  therein,  had  remained  in  de- 
fendant's service  •  without  protest,  and  with- 
out promise  of  any  change  in  such  madiinery 
or  appliances  or  methods  of  work,  and  then- 
by  assumed  all  risk  of  injury  to  wbiA  he 
was  thereby  exposed. 

1.  or  these  several  auctions  of 
gence,  tiie  first  and  second  may  be  oonrid- 
ered  as  spedflcations  embraced  in  the  gen- 
eral allegation  of  the  third  claim,  that  de- 
fendant failed  to  fnmisb  the  deceased  a  safe 
place  to  work.  We  think  there  is  nothing  la 
the  record  wlilch  would  liave  Jostlfled  tbe 
jury  In  finding  defoidant  negligent  In  pro- 
viding tbe  crowbar  fOr  use  In  '*pin«diing"  tbe 
pile  Into  position.  Indeed,  all  the  wltoesse^ 
Including  the  witness  Narey,  whose  testi- 
mony Is  most  favorable  to  plaintiff,  concm 
in  ^eaUfig  At  tm  bar  ci  ft  proner  tmt,  bst 
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lelow.  waiting  to  receive  tbe  pile.    •   •  • 
Che  time  to  use  the  bar  Is  after  tbe  pile  is 
let.     «     *   •   Xll  the  work  done  with  an 
ron  l>ar  in  tbe  usual  aod  ordinary  way  is 
if  ter  the  pile  la  set  and  at  rest."  Condon,  a 
ErltnesB  for  plaintiff,  testifies  that  the  work 
yt  pincbiDg  a  pile  into  place  was  always 
lone  with  a  crowbar,  and  that  tiie  work  was 
aecessary.  All  the  other  witnesses  testifying 
Ln  that  regard  speak  of  the  bar  as  a  tool  in 
senwal  and  ordinary  use  In  that  kind  of 
wort,  but  tbe  apparent  weight  of  the  evi- 
dence tends  to  show  that  it  was  not  usual  or 
safe  to  apply  It  while  tbe  pile  was  in  mo- 
tion.   If,  therefore,  tbe  case  made  by  plain- 
tiff In  respect  to  tbe  crossbar  establishes  any 
negligence,  it  is  not  of  the  defendant  In  fnr- 
ntabing  the  tool  for  the  uae  of  the  crew,  hut 
tbe  negligence  of  the  crew,  or  <Hr  some  mem- 
ber of  it,  in  using  inch  tool  at  an  Improper 
time  or  In  an  improper  manner.    This,  as 
will  be  seen,  was  tbe  negligence  of  a  fellow 
servant,  and  affords  plaintiff  no  ground  of 
recoTery.   Of  the  failure  to  provide  a  plat- 
form  or  scaffold  over  the  deceased  to  protect 
him  from  falling  materials  or  tools,  no  wit- 
ness ondertakes  to  say  that  such  protection 
was  practicable.   It  Is  obvious  that  an  open 
shaft  or  way  must  of  necessity  be  provided 
to  permit  the  lowering  and  management  of 
the  pile,  and  there  Is  nothing  In  tbe  case  be- 
fore us  to  Indicate  that  any  protection  which 
could  reasonably  have  been  famished  by  way 
of  a  platform  would  have  averted  the  Injury 
to  deceased.   These  conclusions  leave  tittle 
more  to  be  said  of  the  charge  that  defend- 
ant did  not  furnish  Mlnlt«r  a  safe  place  to 
-work.  That  such  obligation  existed  cannot, 
of  course,  be  disputed;  but,  aside  from  tbe 
two  Bpeclflcatlona  above  considered,  we  do 
not  understand  appellant  to  Insist  that  Vxe 
place  of  work  was  not  reasonably  safe. 

2.  The  diief  proposition  signed  and  relied 
npon  by  the  appellant  is  that  Gauley,  the  as- 
sistant f&reman.  was  the  vice  principal  or 
direct  representative  of  the  defendant  com- 
pany, and  that  deceased  received  bis  fatal 
injury  through  the  negligence  of  said  Oauley 
In  permitting  and  directing  the  use  of  a  crow- 
bar In  pinching  tbe  pile  between  the  leads, 
and  In  falling  to  warn  said  deceased  that 
such  hfir  was  being  used  by  the  workmen 
standing  on  tbe  driver,  over  his  head.  In 
our  view,  It  is  not  material  or  necessary  to 
pass  npon  tbe  question  whether  Canley  was 
in  fact  a  principal.    If,  for  tbe  purposes  of 
this  case,  we  assume  appellant's  contention 
to  be  correct,  she  has  failed  to  offer  any- 
proof  tending  to  establish  tbe  alleged  neg- 
ligence. We  have  already  seen  that,  accord- 
ing to  the  united  testimony  of  all  witnesses 
speaking  to  that  point,  the  crowbar  was  a 
convenient  and  proper  tool  to  be  used  upon 
tbe  driver  in  adjusting  the  pile  between  the 
leads;  the  only  open  question  being  whether 
fSm-aU  M  *f&Amotf  WtJidA  have  been  -ttb 


sbown  to  nave  been  done  by  Oauiey's  order. 
It  might  well  be  that  If  Cauley  bad  given  the 
order  to  lower  before  MInlter  was  ready,  and 
the  latter  was  thereby  Injured,  the  former 
could  have  been  held  guilty  of  negligence; 
but.  so  far  as  tbe  record  discloses,  Minlter 
was  ready  and  waiting  for  tbe  movement  of 
the  pile.  He  had  clasped  tbe  heavy  stick 
near  tbe  point,  and,  by  the  aid  of  a  cant  book 
and  the  pressure  of  his  shoulder,  was  direct- 
ing Its  descent  to  the  prefer  spot.  Tbe  In- 
jury that  ensued  to  him  was  not  occasioned 
by  any  movement  of  tbe  pile  for  wblcb  he 
was  unprepared,  but  by  the  act  or  omission 
of  Condon,  a  co-employ^.  In  handling  the  Iron 
bar.  There  Is  no  allegation  of  negligence  in 
falling  to  properly  supervise  the  work,  or  In 
tbe  employment  of  unskilled  or  Incompetent 
workmen.  The  Judgment  of  the  district 
court  appears  to  be  correct,  and  Is  affirmed. 


FAYIIXB  V.  BTATB  TRUST  00.  et  al. 

(Snpreme  Court  of  Iowa.    Oct.  26,  1903.) 

GONTERSION— BXEOirriON-^FPBALr-ASSIQN- 
HBNTS  or  ERROR— IN8UPFI0IBNCT 
— HARMLBSS  BRROH. 

1.  TJndw  Code.  8  4136,  providing  that  assign- 
ments of  error  most  speclncally  indicate  the  er- 
ror complained  of,  where  a  motion  for  a  more 
specific  statement  was  based  on  several  grounds, 
and  was  sustained  in  part  and  overruled  in 
part,  an  assignment  that  the  court  erred  in 
overruling  the  first,  second,  third,  and  fifth  as- 
signments of  the  motion  was  insufficient 

2.  Where  a  motion  to  dismiss  and  for  judg- 
ment at  the  close  of  plaintifiTs  case  was  based 
oo  two  distinct  grounds,  an  assignment  that 
tbe  court  erred  in  not  sustaining  such  motion 
for  a  dismissal  and  for  judgment  against  plain- 
tiff, which  motion  was  made  et  the  close  of 
plaintiff's  testimony,  was  insnfflcfent. 

3.  In  an  action  for  conversion  of  personal 
property  sold  on  execution,  evidence  of  a  wit- 
ness as  to  the  results  of  an  examination  made 
b7  him  regarding  the  regularity  of  tbe  writ  was 
properly  excluded  as  secondary. 

4.  Tbe  evidence  was  also  objectionable  as  a 
conclusion  of  the  witness. 

5.  Where  an  action  for  conver^on  of  property 
sold  under  an  execution  was  based  on  the  theory 

j  that  the  judgment  was  void,  and  no  claim  was 
!  made  tiiat  Uiere  was  any  irregalarity  in  the 
sale  or  proceedings  under  the  writ,  error  In  re- 
fusing to  permit  the  officer  to  amend  his  re- 
turn on  the  execution  was  harmless. 

Appeal  from  District  Court,  Buena  VIsta 
County;  A.  D.  Bailie,  Judge. 

Action  for  the  conversion  of  certain  per- 
sonal property.   Trial  to  the  court.  Judg- 
ment for  plaintiff,  and  defendants  appeal 
Affirmed. 

Wambacb  &  Jordan,  for  appellants.  J.  A. 
^nracy  and  F.  F.  Favillfl^  for  appellee. 

PER  CURIAM.   The  assignments  of  error 

read  as  follows: 

"(1)  The  court  erred  In  overruling  the  first, 
second,  and  third  and  fifth  assignments  of  d<^ 


fendantB'  motion  (or  dlsmlBsal  of  tlie  case  and 
for  Judgment  against  the  plaintiff,  wbtch  mo- 
tion was  mad 6  at  the  close  of  the  plaintiff's 
testimony. 

"(3)  The  conrt  erred  in  holding  that  the 
evidence  offered  by  plaintiff  was  sufficient  to 
entitle  him  to  recover. 

"(4)  The  court  erred  In  excluding  the  tes- 
timony of  Geo.  Wambach. 

"(6)  The  conrt  erred  In  denying  defendants* 
motion  for  leave  to  amend  the  offlc»'B  return 
on  the  execution. 

"(6)  The  court  erred  In  hotdinc  the  defend- 
ant Jointly  liable.  . 

"(7)  The  court  erred  In  holding  that  the 
plaintiff  is  entitled  to  recover  In  this  action. 

"(8)  The  court  erred  in  Its  findings  that  the 
Issues  In  said  cause  are  with  the  plaintiff, 
and  that  the  -plaintiff  was  authorized  and  em- 
powered to  proeecate  said  suit. 

"(9)  The  court  erred  In  finding  for  the 
plaintiff. . 

"(10)  The  conrt  erred  In  not  sustaining  the 
separate  motions  for  Judgment  of  the  defend- 
ants. 

"(11)  The  court  erred  In  holding  that  there 
was  no  misjoinder  of  parties  defendants. 

"(12)  The  court  erred  in  rendering  Judg- 
ment against  defendant  C.  J.  Parker, 

"(13)  The  court  errpd  In  rendering  Judg- 
ment against  defendant  E.  L,  O'Banlon. 

"(14)  The  court  erred  In  rendering  Judg- 
ment against  defendant  the  State  Trust  Co. 

"(15)  The  court  erred  In  rendering  Joint 
Judgment  against  all  the  defendants. 

"(16)  The  court  erred  in  not  sustaining  de- 
fendants' motion  to  dismiss." 

The  motion  referred  to  la  the  first  para- 
graph was  based  on  several  grounds,  and 
was  sustained  Ip  part  and  overruled  In  part 
The  assignment  Is  omnibus  In  character,  and 
Clearly  Insufficient  Code,  8  4136,  and  cases 
cited. 

The  motion  referred  to  In  the  second  para- 
graph was  also  based  on  at  least  two  distinct 
grounds,  and  this  assignment  Is  also  Insuffi- 
cient 

All  the  other  assignments,  unless  perhaps 
It  be  the  fourth  and  fifth,  are  clearly  insuffi- 
cient under  our  prior  holdings.  Tomblln  v. 
Ball,  40  Iowa,  190;  Klotz  v.  James,  96  Iowa, 
1.  64  N.  W.  648,  59  Am,  St  Bep.  348;  DuB- 
comhe  v.  Powers,  75  Iowa,  185,  89  N.  W. 
261;  Hoefer  v.  Burlington,  59  Iowa,  281,  13 
N.  W.  294;  Armstrong  v.  Klllen,  70  Iowa,  61, 
30  X.  W.  14;  Creager  v.  Johnson,  114  Iowa, 
249,  88  N.  W.  275;  Brewster  v.  R.  R.  Co.,  114 
Iowa,  144,  86  N.  W.  221,  89  Am.  St  Rep.  348. 

2.  There  was  no  error  In  striking  out  the 
testimony  of  Wambach,  It  referred  to  the 
results  of  an  examination  made  by  him  re- 
garding the  regularity  of  a  writ  of  execu- 
tion unJer  m1  l.'"  Tuiiuite  nri-  said  to 
nave  acted,  and  wns  eU'urly  BecciBilary.  and 
ftvldettft}:      -ctfiiclnsion.  Df  the  -ffitacH. 


denying  the  motion,  but  the  error  was  irttb- 
out  prejudice.  PlalntlfTs  action  was  bottonh 
ed  on  the  theory  that  the  execution  was  Is- 
sued on  a  void  Judgment,  and  that  the  wzlt 
was  no  protection.  It  was  admitted  that  tbr 
property  had  been  sold  thereunder,  bat  no 
claim  was  made  In  the  petiticm  tbat  that 
was  any  Irregularity  In  the  sale,  or  in  th= 
proceedings  under  the  writ  As  no  poB8ib> 
prejudice  resulted,  we  are  not  disposed  to  In- 
terfere with  the  mllng. 

These  are  the  only  matters  which  maty  be 
considered,  and,  finding  no  prejudicial 
the  Judgment  la  affirmed. 


BBVERINO  «t  aL  T.  SUITH. 
(Bnpreme  Court  of  Iowa.    Oct  29.  1908.) 

ACTIONS  FOR  RECOTBRT  OF  KOAl.  PROPBRTT 
—NEW  TRIAL  —  STATUTORY  PROVISIONS  - 
TIME  OF  APPLICATION— WHEN  TIME  BSGIMI 
TO  RUN— DISCRETION  OF  COURT. 

1.  The  period  within  which  application  maj 
be  made  for  a  new  trial  under  Code,  |  4205, 
providing  that  in  actioDs  for  the  recovery  of  real 
property  ttie  coart,  in  its  discretion,  may  gnat  a 
new  trial  on  the  appUcatioo  of  any  par^  there- 
to, "made  at  any  time  within  one  year  after  tb« 
former  trial,"  begins  to  run  at  the  termiiutioii 
of  the  trial:  and  the  trial  does  not  end  with  the 
return  of  the  verdict,  where  the  clerk  does  ikx 
enter  judgment  forthwith,  as  authorised  by  kc- 
tion  3777,  but  ends  on  the  court's  final  deciaioD 
on  the  motions  for  judgment  on  the  verdict  and 
in  arrest  of  judgment  and  the  entry  of  jadg- 
ment  thereon;  a  trial  bdng  defined  by  sectkta 
3049  R8  the  judicial  examination  of  the  iSEoes  ttf 
an  action,  whether  of  law  or  of  fact 

2.  Code,  {  3777,  providing  that,  when  a  tzial 
by  jury  has  been  had.  judgment  most  be  eotcr- 
ed  in  conformity  with  the  verdict,  onJess  it  is 
q;>eclal,  or  the  court  orders  the  case  to  be  re- 
served for  future  argument  is  directory,  mere- 
1k  and  judgment  need  not  be  entered  until  tlM 
motions  for  new  trial  and  in  arrest  of  jndsnait 
have  been  disposed  of. 

3.  Code,  §  3755,  authorizing  the  conrt  to  grant 
a  new  trial  for  enumerated  cansee  affecting  the 
substantial  rights  of  the  party  applying  these- 
for,  and  section  4205,  authorizing  the  court,  ia 
its  discretion,  to  grant  a  new  trial  in  actioos 
for  the  recovery  of  real  property  on  the  appli- 
cation  of  a  party  made  at  any  time  witliin  oae 
year  after  the  former  trial,  though  the  gToancb 
required  for  a  new  trial  in  other  cases  are  not 
shown,  provide  for  distinct  and  different  proceed- 
ings; and  Uierefore  the  denial  of  a  motion  for 
a  new  trial  filed  under  the  former  section  ia 
no  bar  to  an  application  for  a  new  trial  under 
the  iatter  section. 

4.  The  aflQrmance  of  a  judgment  of  the  di»- 
trict  conrt  by  the  Supreme  Court  merely  because 
appellant  failed  to  properly  present  bis  case  to 
the  Supreme  Court  being.  In  its  practical  result 
in  effect,  a  dismissal  of  toe  appeal,  is  no  bar  to 
the  granting  of  a  new  trial  under  Code.  {  4205. 
authorising  the  granting  of  new  trials  in  actioai 
for  the  recovery  of  real  property. 

6.  Where,  in  an  action  fw  the  Tecoveiy  at 
real  property,  it  was  shown  that  each  landovs- 
er  or  his  grantor  had  occupied  the  land  up  to  a 
marked  division  line  for  40  years,  the  denial  of 
R  motion  for  it  ]iew  trial  tinder  Code,  i  as 
Iborizing  the  cuurt,  in  its  discretiQiit  tm  But 
new  triali  is  actfaw  VfF  tb«  IWWIJ  or  nil 


•K.  «^  tit  lauu  ueyuuti  uie  uivimuu  iiUK,  •naa  kc- 

Jneons  and  an  abuse  of  the  court's  dlBCretion. 
]3««mer  and  Sherwin,  JJ:,  dissenting. 

A^ppeal  from  District  Oonrt,  Lee  Gonnt^; 

I.   Sank,  Judge. 

T'lie  plaintiffs  own  lot  12  In  block  163  In 
be  city  of  Keokuk,  and  defendant  lot  11  ad- 
□iDlng,  In  tlie  same  block.  Tbe  petition,  flled 
uae  14,  1887,  alleged  that  defendant  was, 
ind  had  been  for  some  time.  In  tbe  wrong- 
ul  possession  of  a  strip  3  feet  wide  and 
.40  feet  long,  along  the  west  side  of  lot  12, 
ind  prayed  that  she  be  ejected  and  for  dam- 
Lges.  The  answer  pat  plaintiffs  on  tbelr 
}roof.  and  averred  that  defendants  lot  was 
nclosed  by  buildings  and  fence,  and  had 
neen  for  40  years,  and,  as  so  Inclosed,  was 
i-luimed  by  her  because  of  adverse  possession, 
ind  plaintiffs'  acquiescence  therein.  A  trial 
was  had.  and  a  verdict  returned  for  plain- 
tiffs June  8,  1899.  Motion  for  new  trial  and 
In  arrest  of  Judgment  were  OTerruled,  and 
Judgment  entered  November  4,  1899.  An  ap- 
peal was  taken  to  this  court  February  19, 
1900,  and  Judgment  affirmed,  on  motion.  In 
October  term  of  the  same  year.  On  October 
29,  1900,  the  defendant  filed  her  application 
for  new  trial,  which,  on  hearing,  was  dls- 
missed,  and  she  appeals.  Beveraed. 
See  90  N.  W.  840. 

J.  F.  Smltb,  toK  appellant  R.  M.  Blar- 
■ball  ud  W.  J.  Btibett*.  tor  appellees. 

LADD.  J.  Section  4205  of  the  Code,  found 
In  the  chapter  relating  to  the  recovery  of  real 
property,  reads:    "In  cases  provided  for  in 
this  chaptw  the  court,  In  Its  discretion,  may 
grant  a  new  trial  on  the  application  of  any 
party  thereto,  or  those  claiming  under  a  par- 
ty, made  at  any  time  within  one  year  after 
the  former  trial,  although  the  grounds  re- 
quired for  a  new  trial  In  other  cases  are  not 
shown."    The  period  within  which  applica- 
tion may  be  made'evldently  begins  from  the 
termination  of  the  trial.    Appellee  InslstB 
that  ended  with  the  return  of  the  verdict 
If,  so,  the  application  was  filed  too  late. 
The  C!ode  defines  a  trial  as  "the  Judicial  ex- 
amination of  the  issues  of  an  action,  whether 
they  be  issues  of  law  or  of  fact"  Section 
3649.  To  the  trial  of  tbe  action  in  this  sense 
the  statute  refers,  and  it  Is  not  completed 
until  all  the  Issues  raised  are  passed  on. 
The  return  of  the  verdict  does  not  conclude 
the  examination  of  questions  of  fact  even, 
for  it,  upon  motion,  is  subject  to  review  i>y 
the  court  until  finally  approved  or  set  aside. 
So,  too,  Issues  of  law  are  matters  of  Inquiry, 
and  rulings  thereon  open  to  modification  and 
change  at  any  time  before  final  Judgment 
The  finding  of  the  Jury  or  a  ruling  of  the 
court  Is  a  step  in. the  investigation,  but,  so 
long  as  these  are  open  to  review  in  the  same 
court,  It  cannot  be  said  that  trial,  as  de- 
fined by  statute,  has  terminated.  Possibly 
the  Jui^ment  Is  not,  technically  speaking,  a 
part  of  the  trial;  bnt  it  definitely  marks  tbe 
condnsloD  of  the  examination  of  tbe  lasaea, 


by  section  87Ki  of  the  Code  as  "a  re-examina- 
tion of  the  issue  of  fact  or  some  part  or  por- 
tion thereof,  differs  from  the  examination  of 
all  the  issues  Involved  in  an  action.  And  a 
mere  trial  of  fact  or  of  law  Is  Included  with- 
in the  latter.  In  the  Instant  case,  hearing  of 
the  motions  for  Judgment  for  new  trial,  and 
in  arrest  of  Judgment  was  a  continuance  of 
the  examination  of  the  Issues  raised.  When 
was  it  ended?  Manifestly,  at  the  time  In- 
quli7  Into  the  rights  of  the  parties  ceased, 
and  that  was  not  until  the  court's  final  de- 
cision. As  contended  by  appellee,  only  Is- 
sues raised  by  the  pleadings  are  Intended. 
Others  are  merely  incidental  to  these.  It 
Is  further  urged  that  as  section  3777  of  the 
Code  authorizes  the  clerk  to  enter  Judg- 
ment forthwith  upon  the  return  of  a  verdict, 
unless  otherwise  directed,  the  case  should 
be  treated  as  though  that  had  been  done. 
This .  provision  Is  directory,  merely,  and  the 
practice  prevails  In  many  parts  of  the  state 
of  not  entering  judgment  until  motions  for 
new  trial  and  In  arrest  of  Judgment  have 
been  disposed  of.  As  to  whether,  when  Judg- 
ment Is  entered  Immediately,  the  period  of 
this  statute  begins  to  run  from  that  time,  or 
from  the  ruling  on  motion  for  new  trial  and 
in  arrest  we  are  not  now  concerned.  This 
application  was  filed  within  a  year  from  the 
rulings  on  the  motions  and  the  entry  of  Judg- 
ment, and  therefore,  in  any  event.  In  apt 
time.  Hill  V.  State,  41  Tei.  253;  21  Ency.  P. 
&  P.  957.  See  Bntterfield  v.  Walsh,  25  Iowa. 
263. 

2.  Appellee  insists  that  as  an  applica- 
tion for  new  trial  filed  two  days  after  ver- 
dict, under  section  3765  of  the  Code,  was 
denied,  another  may  not  be  heard  under  sec- 
tion 4205.  But  the  two  statutes  provide 
for  distinct  and  different  proceedings.  In 
the  former  the  application  must  be  filed 
within  three  days  after  verdict;  in  the  lat- 
ter, within  one  year  after  trial.  In  the  for- 
mer, causes  therefor  are  specified;  In  the 
latter  the  grounds  need  not  be  those  required 
for  new  trial  in  other  cases.  The  application 
may  be  ex  parte,  and  notice  to  the  adverse 
party  is  not  essential.  Buena  Ylsta  Co.  v. 
Iowa  Falls  &  S.  C.  R.  Co.,  55  Iowa,  167,  7 
M.  W.  474.  The  latter  statute  applies  alone 
to  actions  for  the  recovery  of  real  property, 
and  is  to  be  liberally  construed,  to  the  end 
that  its  object  may  be  attained.  At  com- 
mon law  the  verdict  and  Judgment  In  an 
ejectment  case  was  not  conclusive  between 
the  parties,  as  in  other  sections,  and  either 
party  might  maintain  as  many  new  suits  as 
desired,  unless  restrained  by  a  court  of  equity 
through  a  proceeding  In  the  nature  of  a  bill 
of  peace.  This  was  so  for  the  reason  that 
plaintiff  was  only  a  fictitious  person,  and  as 
tbe  demise,  term,  etc.,  could  be  laid  In  many 
different  ways,  It  could  not  from  the  struc- 
ture of  the  record,  be  made  to  appear  that 
the  second' suit  was  brought  between  tbe 
same  parties  and  upon  the  same  title  aa  the 


nrst.  Jb'ernaps,  also,  tnere  was  an  uowiiiing- 
□esB,  because  of  a  peculiar  regard,  nnder  the 
feudal  lystem,  attached  to  the  tenure  by 
which  real  estate  was  held,  that  the  ques- 
tioa  of  title  should  be  settled  In  one  action. 
Spence  v.  McGowan,  53  Tex.  30.  As  a  new 
suit  might  be  brought,  new  trials  were  uni- 
formly denied  in  the  earlier  cases.  Later, 
owing  to  possible  injury  from  a  change  of 
poBBeasIon  of  the  defeated  party,  this  rule 
was  changed,  and  new  trials  awarded  as 
freely  In  ejectment  as  In  othw  actions.  But 
the  ficttons  of  the  common  law  have  been 
abolished,  and  procedure  for  actions  of  right 
prescribed  by  statute.  In  many  of  the  states 
a  second  trial  Is  awarded  as  a  matter  of  right 
In  others,  like  ours,  the  propriety  of  a  second 
trial  Is  left  to  the  discretion  of  the  court. 
But  greater  latitude  Is  allowed  to  Judicial 
discretion  than  in  ordinary  actlonB,  and  new 
trials  may  be  ordered  for  reasons  which 
seem  Insufflcient  in  others.  Newell  v.-  San- 
fOTd,  10  Iowa,  364;  White  t.  Poorman,  24 
Iowa,  108.  Newell,  in  his  work  on  Eject- 
ment (page  819),  says  that  "the  application 
Is  sometimes  considered  as  an  appeal  to  the 
equitable  discretion  of  the  court  to  prevent 
palpable  and  material  wrong."  The  title  to 
realty,  however,  still  seems  to  be  considered 
too  important,  not  to  say  sacred,  to  permit 
of  final  adjustment  without  a  more  ample 
opportunity  for  investigation  than  la  afford- 
ed In  passing  on  that  to  personal  property; 
and,  while  a  new  trial  ought  not  to  be  grant- 
ed where  ample  Justice  has  already  been 
done,  an  erroneous  result  should  appeal  most 
strongly  to  the  court  for  correction. 

8.  The  affirmance  by  the  court  on  motion 
ought  not  to  be  treated  as  an  insurmountable 
obstacle  to  the  granting  of  a  new  trial.  It 
was  entered  pro  forma  because  of  appellant's 
failure  to  file  the  printed  abstract  of  record 
within  the  period  fixed  by  statute.  As  errors 
were  not  assigned,  and  the  Jurisdiction  of 
this  court  In  a  law  action  is  limited  to  the 
conaldentlon  of  such  errors  only,  there  is  no 
ground  for  saying  that  the  order  of  afi9rm- 
ance  operated  as  an  approval  of  every  ruling 
made  in  the  course  of  the  trial.  To  do  so 
would  be  Indulging  in  a  mere  fiction,  having 
no  foundation  in  fact  The  merits  were  not 
considered.  A  new  Judgment  was  not  en- 
tered. That  of  the  district  court  was  merely 
confirmed  because  of  the  omission  to  properly 
present  the  record.  In  a  case  like  this  an 
affirmance  differs  little,  in  effect,  from  a  dis- 
missal, in  Its  practical  result  on  the  cause 
of  action.  True,  the  right  to  a  seccmd  ap- 
peal, which  would  possibly  have  been  re- 
tained on  dismissal,  could  not  be  exercised. 
The  real  effect  however,  was  to  leave  the 
Judgment  of  the  district  court  precisely  as 
though  no  appeal  had  been  taken.  Had  er- 
rors been  assigned,  and  these  reviewed  by 
this  court  Its  opinion  ss  to  such  errors  would 
doubtless  have  been  final.  But  the  statute 
authorizes  a  new  trial  "although  the  grounds 
required  for  a  new  trial  In  other  cases  are 


not  suown  — ground  wnicn  couia  vm  tvn 
been  reviewed  on  appeal.    Tbe  facta  ooi-  | 
Mtltutlng  such  grounds  may  toave  aitooi  a 
been  discovered  subsequent  to  tbe  Jndgmffi.  | 
and  the  period  of  one  year  la  allowed  bim 
trial    unconditionally,    and     regardle*  d 
whether  an  appeal  has  been  taken  or  not  lo 
statra  where  a  second  trial   in  ejectoK:: 
cases  Is  awarded  as  a  matter  of  ri^t,  ai 
appeal  from  the  Judgment  in  tbe  first  trttl  a 
held  not  to  suspend  or  waive  sncfa  ri^. 
Gibson  V.  Manly,  15  111.  140;  TnrllanB.  B.  ft  ff 
B.  Go.  T.  McBroom,  103  Ind.  310.  2  N.  R  7€0; 
Haseltine  v.  Simpson  (Wis.)  21  N.  W.  "isa 
In  Com.  T.  McElhaney.  Ill  Mass.  439,  i> 
der  a  statute  authorizing  tbe  nisi  piius  court 
within  a  year  after  the  trial,  on  tbe  ai^Iici- 
tlon  of  defendant  to  grant  a  new  trial,  wlds 
it  shall  appear  that  Justice  bas  not  t»@ 
done,  the  court  declared  that  a  new  tnil 
ought  to  be  granted  In  a  capital  caae  aftc 
sentence  of  death  passed,  and  exceptions  lad 
been  overruled  by  the  Supreme  Court  It 
State  V.  Carcult  Court  (Wis.)  38  N.  W.  181 
tbe  Supreme  Court  of  Wisconsin,  nnder  i 
similar  statute,  reached  the  same  conchstoi 
in  a  case  where  a  town  bad  been  fined  for 
not  repairing  a  bridge,  thougli  Orton,  J- 
flled  a  dissenting  opinion,  in  which  be  Ib- 
slsted  upon  the  finality  of  an  order  of  af- 
firmance; and  this  apparently  influenced  tb^ 
court  in  Ban  v.  Chicago,  M.  ft  St  P.  B.  Co. 
(Wis.)  76  N.  W.  329.    In  that  state  a  Jndr 
meut  upon  affirmance  by  operation  of  law  It- 
comes  a  Judgment  of  tbe  Supreme  Conrt 
and  the  thought  of  the  last  decision  seemi  t» 
be  that  as  tbe  statute  permitting  appUa- 
tion  for  new  trial  on  grounds  mentioned  with- 
in one  year  relate  to  Judgments,  dlstlnctlvdy. 
of  tbe  conrt  in  which  such  application  mar 
be  made,  it  cannot  be  entertained  after  swcb 
affirmance.   In  this  state  the  appeal  aioat 
does  not  affect  the  Judgment  of  the  lovtr 
court    Watson  v.  Blchardson,  110  Iowa,  6S6. 
80  N.  W.  iie,  80  Am.  St  Rep.  331.  Ttun 
is  no  donbt  but  that  an  affirmance  oqght  t» 
be  treated  as  a  flnatlty  of  all  qnestiCMis  be- 
fore the  court  and  probably  the  LeglaJatm 
la  without  power  to  make  it  otherwise.  Bat 
there  appears  no  tenable  ground  for  denylaf 
the  legislative  power  to  ivovlde  for  a  lieu- 
Ing,  even  subsequent  to  an  affirmance.  <tf 
matters  having  a  legitimate  bearing  on  ^ 
controversy,  which,  owing  to  adeqaata  rea- 
sons, have  not  been  presented.  Tbe  gaaai 
for  new  trial  is  quite  as  Ukely  to  be  dlseo^ 
ered  after  as  before  the  appeal;  and  vheR 
the  affirmance  of  the  appellate  court  addi 
nothing  to  the  existing  Judgment  except  In 
way  of  confirmation  of  tbe  action  of  tlie 
trial  court  thwe  Is  no  reason  for  regardin; 
a  Judgment  affirmed  as  any  more  sacred  ttiu 
one  not  aK>ealed  from  after  tbe  period  witli- 
In  which  an  appeal  may  be  taken  baa  ei- 
plred.   In  either  event  it  is  no  more  nor  lea 
potential  than  a  Judgment  of  tbe  districi 
court  One  is  final  tn  the  same  sense  thit 
the  other  is.   Under  the  practice  in  ififh^pn 


lewed  without  passiog  on  tne  merits,  a  new 
rial  may  be  granted  bj  the  trial  court  after 
n   affirmance.    ReynoldB  t.  Newaygo  Cir- 
uit  (Mlcb.)  67  N.  W.  529.   Under  section 
084  of  tbe  Code,  a  petition  to  vacate  or 
Qodify  a  judgment,  based  on  gronnds  enu- 
oerated  in  section  4001,  may  be  filed  within 
tne  year  after  final  Judgment;  and  In  Gray 
r.  Ooan,  48  Iowa,  424,  the  court  seemed  to 
>e  of  the  opinion,  In  construing  a  statute  ma- 
nrially  different,  that  an  appeal  would  op- 
irate  as  a  waiver  of  sncb  right   This  was 
upon  the  ground  that  an  appeal  admitted 
the  flnoilty  of  the  Judgment,  and  hence  waiv- 
ed the  right  to  prosecute  proceedings  for  a 
new  trial.   Under  the  present  statute  the 
application  Is  permissible  only  after  the  en- 
try of  final  Judgment  or  order.   But  in  Cook 
T.  Smith,  68  Iowa,  607,  12  N.  W.  617,  the  pe- 
tition was  filed  before  the  appeal  was  taken, 
and  it  was  held  that  such  appeal  did  not 
operate  to  oust  the  court  of  "Jurisdiction  of 
the  application  during  the  time  limited  in  the 
statute."   And  in  Sullivan  t.  Chicago,  R.  I. 
&  F.  R.  Co.  (Iowa)  03  N.  W.  367,  the  appeal 
from  final  Judgment  was  consolidated  with 
that  denying  new  trial;  the  former  being 
affirmed  and  the  latter  reversed  In  the  same 
opinion.    Returning  to  the  statute  under  con- 
sideration, it  Is  to  be  observed  that  the  only 
limitation  prescribed  Is  that  of  time.  Had 
It  been  the  purpose  of  the  Legislature  to  re- 
strict the  application  to  cases  In  which  no 
appeal  had  been  taken  from  the  Judgment  en- 
tered on  the  first  trial,  this  would  doubt- 
less have  been  mentioned.   As  previously 
remarked,  the  trial  court  will  not  be  per- 
mitted to  review  the  action  of  this  court, 
either  on  errors  considered  or  the  merits, 
when  passed  upon,  for  to  this  extent  its  de- 
termination la  final.   But,  aside  from  these, 
we  see  no  impropriety  in  an  inquiry  and  the 
awarding  of  a  second  trial,  on  good  cause 
shown.  If  thereby  Justice  will  be  promoted. 
Indeed,  the  manifest  purpose  of  the  statute 
Is  to  safeguard  the  investigation  of  titles  to 
property  of  a  permanent  and  enduring  char^ 
acter,  often  doubly  valuable  because  of  the 
memories  and  tradltlona  clinging  atiout  It, 
and  to  avoid,  as  far  as  practicable,  any  mis- 
carriage of  Justice  through  error,  oversight, 
mistake,  misfortune,  or  other  circumstance, 
though  not  legal  ground  for  new  trial  in 
other  actions,  and  though  a  re-ezamlnatlon  of 
the  issues,  whenever  a  different  result  Is  rea- 
sonably probable  and  apparently  Just,  will 
fully  rindlcate  the  right,  and  more  certainly 
establish  title  in  the  true  owner. 

4.  The  abstract  of  the  pleadings  and  evi- 
dence on  the  original  hearing  Is  made  a  pari 
of  tbe  application  tor  new  trial.  From  these 
the  precise  Issues  upon  which  the  first  trial 
proceeded  appear.  The  defendant  claimed  to 
be  the  owner  of  the  strip  of  land  in  contro- 
versy, and  It  Is  distinctly  averred  in  tbe  ap- 
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It,  ana  so  rec<%nized  Tor  nearly  4U  years.  iGi- 
ther  the  twenty-foui-th  or  twenty-eighth  as- 
signment of  error  raised  the  point  that  the 
evidence  conclusively  established  this  de- 
!  fense.  The  point  was  well  taken.  The  en- 
I  glne^  made  use  of  the  data  from  tbe  rec- 
j  ords,  the  character  of  which  does  not  appear. 
:  No  acconnt  was  taken  of  monuments,  If  any 
there  were,  nor  of  the  fact  that  each  lot 
owner  or  his  grantor  had  occupied  and  Im- 
proved up  to  a  marked  division  line  for  40 
.  years.  No  effort  was  made  to  ascertain  the 
original  comers  or  the  lines  of  the  original 
survey.  On  what  theory  It  was  assumed  that 
the  block  was  originaUy  divided  Into  lots  of 
equal  size,  does  not  appear.  Proceeding  on 
this  assumption.  It  was  found  that  plalntlfiTs 
lot  lacked  feet  of  the  average,  and  the 
conclusion  reached  that  defendant  must  be 
In  possession  of  It  Surveyors  should  pay 
more  attention  to  history  than  invention. 
They  are  to  ascertain  tbe  location  of  original 
lines,  rath»  than  instruct  where  these  onsht 
to  have  been.  It  la  doubtful  whether  the 
testimony,  standing  alone,  was  sufficient  to 
Indicate  the  boundary  line  between  these 
lots.  But  whether  this  be  so  or  not  deci- 
sions of  this  court  since  the  trial  are  to  the 
effect  that  r  boundary  Une,  up  to  which  each 
party  has  occupied  his  lot  for  more  than  10 
years,  marked  by  buildings  and  division 
fence,  cannot  be  questioned.  Ulller  v.  Mills 
Co.  (Iowa)  82  N.  W.  1038;  Kllnkner  v. 
Schmidt  aowa)  87  N.  W.  669;  O'CaUaghan 
T.  Whisenand  (Iowa)  93  N.  W.  579.  On  this 
ground  the  application  for  new  trial  should 
have  been  granted,  and,  as  the  evidence  la 
conclusive,  the  denial  was  an  atmse  mt  tb« 
court's  discretion. 
Berersed. 

DBEMER,  J.  (dissenting).  I  am  miable  to 
agree  either  to  the  conclutim  or  to  the  rea- 
soning of  the  majority  In  this  case,  and  I 
especially  dissent  from  the  views  expressed 
in  the  third  division  of  the  opinion. 

Reduced  to  Its  last  analysis,  the  questloa 
Is,  how  many  trials  may  a  defeated  party 
have  In  this  court?  May  he  take  advantage 
of  a  statute  relating  to  new  trials  In  the 
district  court  and  have  an  opinion  of  this 
court  superseded  and  overruled,  and  the  case 
again  reheard,  after  one  petition  for  rehear- 
ing has  been  submitted  and  overruled?  This 
application  is  based  upon  the  same  alleged 
errors  committed  by  the  trial  court  as  on 
the  original  trial  from  which  the  former  ap- 
I>eal  was  taken.  Indeed,  the  abstract  on 
that  appeal  was  attached  to,  and  made  a 
part  of,  the  application  In  this  case.  The 
petition  in  this  case  presents  no  new  facta 
or  propositions  of  law.  It  Is  conceded  that 
the  basis  of  this  proceeding  Is  tbe  alleged  er- 
rors of  the  court  committed  on  the  original 
trial,  from  whteh  an  appeal  was  tak«i,  wblck 
nmisea  Xa,  «&  amnuKe     tiiigr  w^M^i^ 


because  of  error  committed  on  the  original 
trial.  ThiB  the  trial  com-t  refused  to  do, 
and,  as  I  think,  properly.  But  the  majority 
say  that,  notwithstanding  vre  have  once  af- 
firmed tbe  judgment  and  overruled  a  peti- 
tion (or  a  rehearing,  nevertheless  in  actions 
of  this  kind  there  may  be  a  second  rehearing 
on  the  same  record,  because,  forsooth,  the 
case  was  affirmed  pro  forma,  aod  no  judg- 
ment has  been  entered  here.  I  had  always 
supposed  that  a  judgment  of  affirmance  here 
was  a  finality,  no  matter  what  the  grounds 
of  the  decision.  If  this  tribunal  Is  not  a 
court  of  last  resort,  then  I  have  mlslnter^ 
preted  the  ponstltution.  In  Gray  T.  Coan, 
referred  to  by  tbe  majority,  it  Is  said:  "  This 
court  is  required  by  law  to  pronounce  the 
final  judgment  In  the  case.  If  this  were  not 
so,  a  party  could,  after  a  case  was  affirmed 
by  this  court,  have  a  new  trial  granted  be- 
low, which  would  be  an  unbeard-of  proceed- 
ing." I  do  not  exactly  understand  what  la 
meant  by  a  ''pro  forma  affirmance."  A  case 
Is  either  affirmed,  reversed,  or  dismissed  by 
this  court.  If  affirmed,  no  matter  on  what 
ground,  the  judgment  Is  a  finality,  and  is  res 
adjudlcata,  not  only  of  every  question  pre- 
sented, but  of  every  one  whlcb  might  have 
been  urged.  ThiM  is  fundamental.  See  8 
Cyc  pp.  494,  495,  and  cases  dted;  Miller  v. 
Bemecker,  46  Ma  194;  Finch  v.  Holllnger, 
46  Iowa,  216;  Adams  Co.  v.  B.  &  M.  R.  B., 
85  Iowa,  94,  2  N.  W.  1054,  7  N.  W.  471;  State 
V.  Long  (Iowa)  84  X.  W,  677.  Herein,  as  I 
view  It,  Is  the  fundamental  difficulty  with  the' 
majority  opinion.  A  judgment  of  affirmance 
for  the  reason  that  proper  steps  were  not 
taken  to  secnre  a  hearing  on  the  merits  Is 
conclusive  as  a  former  adjudication,  and  may 
be  pleaded  as  such,  although  the  decision 
of  this  court  if  the  case  could  have  been 
beard  upon  the  merits,  would  have  been  dif- 
ferent. Trescott  v,  Barnes.  51  Iowa,  409, 
1  N.  W.  660.  When  the  judgment  of  a  trial 
oonrt  la  affirmed,  this  court  may  send  the 
case  to  the  court  below  to  have  the  same 
carried  Into  effect  or  it  may  Issue  the  nec- 
essary process  for  this  purpose,  as  the  party 
may  require.  Code,  |  4143.  And  execution 
may  issue  from  tiiis  court  Code,  {  4153. 
From  this  It  follows  that  a  judgment  of  af- 
firmance Is  somethinir  more  than  ■  mere 
form.  An  affirmance  may  be  ordered  with- 
out prejudice  to  appellant.  Wblte  v.  Poor- 
man,  24  Iowa,  108.  But  in  the  absence  of 
such  an  order  the  affirmance  is,  conclusive, 
and  It  bi  effect,  becomes  the  final  judgment 
In  the  case.  Where  a  case  Is  affirmed,  a 
mandate  or  procedendo,  as  it  Is  called  under 
our  procedure,  must  issue  to  reinvest  the 
trial  court  with  Jurisdiction.  Messenger  v. 
Marsh,  8  Iowa,  491;  3  Cyc.  p._478.  and  cases 
«lted.  From  tbe  earliest  history  of  this  court 
It  hM  been  the  practice  to  Issue  procedendoes 


T.  Rosenberg.  Ill  Iowa,  369,  82  N.  W.  Tt£. 
and  cases  dted.   The  appeal  operates  to  (iTc 
this  court  jurisdiction  until  the  final  word  h 
spoken,  and  when  spoken  there  Is  no  powv 
either  in  the  Legislature  or  In  an  Inferioc 
tribunal  to  annul  or  In  any  rnnruwr  impair 
the  final  concludon.   A  judgment  of  aflim- 
auce  on  motion  is  just  as  sacred  and  as  mod 
res  adjudlcata  as  if  on  the  merits.   I  tiiioi 
the  majority  fall  to  distioeuish  tbe  doctrine 
of  stare  decisis  from  that  of  res  adjodicao. 
When  a  case  Is  once  adjudicated  hy  the  bi^ 
est  tribunal  In  the  state,  that  should  be  tte 
end  of  it  no  matter  what  the  reaaons  for 
the  decision.   The  reasons  given  far  a  p■^ 
ticular  conclusion  only  become  importaul 
when  considering  tbe  questloa  of  stare  de- 
cisis.  The  majority,  as  I  understand  It  Ad- 
mit that,  had  we  passed  upon  the  qnesdoos 
presented  by  the  first  appeal,   that  woo^ 
have  ended  the  matter.   If  that  be  true,  the 
same  result  should  follow  an  affirmance  os 
motion,  under  the  doctrine  of  Treacott  v. 
Barnes  and  Finch  v.  Holllnger.  saprm.  My 
views  are  so  fully  expressed  by  Orton.  J.,  la 
hlB  dissenting  opinion  In  State  t.  Cir.  Court 
(Wis.)  38  N.  W.  192,  which  was  afterwaidi 
concurred  in  by  tbe  entire  bench  in  Ban  v. 
C,  M.  &  St.  P.  R  R.  (Wis.)  76  N.  W.  329 
that  I  need  not  do  more  than  refer  to  tbat 
learned  exposition  of  the  law,  and  to  the  cases 
therein  cited.    As  illustrating  tbe  doctrine 
prevailing  in  Illinois,  see  Hawley  Sim- 
mons, 102  Zn.  116;  Smyth  v.  Neff.  17  N.  E.  i 
702.    In  the  case  from  Indiana  dted  by  tbe  i 
majori^,  Judge  Blllott  dissented.  The 
consin  case  In  21  N.  W.  299  Is  based  on  i 
statute  expressly  authorizing  new  trials  after  ' 
appeals.    See  section  3029  of  the  Reviaed 
Statutes  of  that  state.   The  role  In  Wiscoo-  i 
sin  is  well  stated  In  the  Ban  Case,  70  N.  W. 
329,  and,  for  a  full  collation  of  aathorities. 
see  dissenting  opinion  of  Orton,  J.,  hereto- 
fore cited.   The  section  of  the  statute  relied 
upon  by  the  majority  has  reference,  as  I 
view  it  to  new  trials  In  the  district  court.  ' 
and  not  to  rebearlngs  in  this  court    Tbe  ecHh 
seqnences  to  he  feared  from  the  holding  of 
the  majority  are  so  clearly  pointed  out  in  tbe 
opinion  of  Orton,  J.,  and  the  reasons  for 
adopting  a  contrary  rule  so  apparmt  that  I 
am  impelled  to  dissent  from  the  ooocloalooi 
reached.   The  dangers  to  be  apprehended  are 
also  pointed  out  by  Sedcwick  &  Wait  ot 
Trial  of  Title  to  Land,  U  608,  600.    Even  in 
the  old  action  ot  ejectment  the  doctrine 
res  .Kljiiilicitta  applied  when  the  parties 
Identical.   Newell  on  Ejectment,   pp.  809. 
810.   Tbe  majority,  in  my  opinion,  overiock 
or  underestimate  the  eflCect  of  a  judgment  of 
affirmance  by  this  court,  and  leave  tbe  door 
open  for  second  appeals  and  diverse  holdings 
in  every  case  Involving  title  to  lands. 
For  tiiese  reasons,  I  respeetfullr  dlsMot 


8TATB  T.  HASTT. 
(Suprems  Oonrt  of  Iowa.   Oct  28,  1908.) 

J>1JI/rBRT— DBFINITION— UNUARRUD  PBBSON 
— COMMON  LAW  —  INDICTMBNT  —  KAMBS  OF 
WITNBSSBS  — CONTIHUANOB  — ABSBNT  WIT- 
NESSES—CUMULATIVE  TESTIMONY— TBIAL  — 
KI^ECTIOH  or  ACT  RELIED  ON-NOTIGE- 
SERVICE  ON  ATTORNHY— EVIDBNCB-PHOTO- 
OKAPHS— LETTBRB-BIRTH  OF  OHILD-nAROV- 
MBNT  OF  C0UH8BL  — OOHMBMTB  — FAILTJRB 
TO  TBSTIFT. 

1.  A  married  man  haTins  aexnal  Intercoone 
with  an  anmarried  woman  la  guiltr  of  adulterr 
■.t  common  law,  and  under  Code  1867,  S  4032, 
providing  that  when  the  crime  is  committed  be- 
tween parties  only  one  of  whom  Is  married  both 
shall  be  puDished,  though  such  section  omits  the 
clause  "both  ara  guilty,"  used  In  the  Code  of 
1873. 

2.  Code,  I  5276  et  seq.,  reoulring  the  motkm 
to  Bet  aside  the  Indictment  to  oe  sustained  whoi 

1:he  names  of  all  the  witnesses  examined  before 
■the  grand  juiy  are  not  indorsed  thereon,  aud 
the  minutes  of  the  evidence  of  the  witnesses 
examined  are  not  returned  thereiD,  Includes 
names  of  witnesses  whose  testimony  was  taken 
^own  in  shorthand  and  sabsequently  extended 
and  filed  by  the  committing  magistrate. 

3.  The  defendant  cannot  complain  under  Code, 
§  tSS^Q  et  seq.,  of  the  omission  of  evidence  hav- 
ing no  bearing  on  the  trial  against  him,  or  of 
the  names  of  those  giving  sucn  evidence,  from 
the  indictment. 

4.  On  motion  f<fr  continuance,  proof  of  the 
sickness  of  the  husband  of  a  witness  did  not  es- 
tablish her  inability  to  attend,  where,  for  all 
that  appeared,  another  might  have  cared  for 
bim. 

5.  On  prosecution  for  adultery,  the  wife  of 
the  accused  testified  that  she  had  detected  him 
in  the  act.  A  continuance  was  asked  to  pro- 
cure attendance  of  witnesses  who  would  testify 
that  the  wife  bad  made  statements  contradic- 
tory to  her  testimony.  One  witness  present  so 
testified.  Betd,  that  as  the  evidence  was  cumu- 
lative and  the  record  left  no  reasonable  doubt 
of  defendant's  guilt,  refusal  of  the  continuance 
was  not  an  abuse  ox  dlscretiim. 

6.  Where,  on  prosecution  tar  adultery,  the  only 
direct  evidence  of  the  crime  was  the  testimony 
'Of  one  witness  that  she  had  once  detected  the 
defendant  in  the  act  at  a  time  within  the 
statute  of  llmttatioas,  It  was  not  error  to  refuse 
to  require  the  state  to  elect  the  transaction  re* 
lied  on. 

7.  Under  Code,  |  6878,  as  amended  by  Acts 
28th  Gen.  Assem.  p.  85,  c.  135,  requiring  that 
notice  that  witnesses  who  testified  before  the 
committing  magistrate  would  be  called  should 
be  served  on  defendant  "or  his  attorney  of  rec- 
ord if  the  defendant  be  not  found  within  the 
county,"  service  of  notice  can  be  made  on  the 
attorney  for  the  accused  where  he  could  not 
be  fonira  after  diligent  search,  and  it  was  not 
Moeasar;  to  authorize  such  service,  that  accus- 
ed was  without  the  county. 

8.  On  prosecution  for  adultery,  a  photograph 
pToreu  to  be  of  defendant's  alleged  paramour 
was  admissible  to  identify  ber  as  the  woman 
with  whom  defendant  had  lived  while  residing 
la  anotbtf  state,  though  the  photograph  was  tsk- 
tn  Bevnal  years  before  the  time  of  such  resi- 
dence. 

9.  In  attempting  to  prove  that  defendant  had 
lived  in  adultery  with  a  certain  woman  In  a 
certain  locality,  the  father  of  the  woman  testifi- 
ed that  be  had  received  two  letters  from  persons 
residing  In  said  locality,  and  that  snbsequmtly 
he  read  them  to  dtfendaat,  who  admitted  tne 


cnud  bom  to  them,  aeia,  that  they  were  admis- 
sible in  connection  with  the  father's  testimony. 

10.  Where  letters  contained  statements  consti- 
tuting competent  evidence,  and  also  contained 
statements  of  opinion  by  toe  writer.  It  was  not 
error  to  admit  them  over  an  objection  to  the  let- 
ters as  entire. 

11.  That  defendant's  alleged  paramour  gave 
birth  to  a  child  outside  of  the  county  where  he 
was  prosecuted  for  adultery  might  be  consid- 
ered oy  the  jniT  In  determining  whether  the 
crime,  was  committed  within  the  county,  In  Tiew 
of  the  testimony  by  one  witness  that  she  had 
detected  them  In  the  act  in  Ihe  county  aboat 
nine  months  previous,  and  evfience  tending  to 
show  that  defendant  h^  recognized  the  chi£a  as 
his  own. 

12.  A  statement  by  attomcr  for  the  state  tiiat 

the  testimony  of  an  alleged  eyewitness  of  the 
crime  was  uncontradicted  was  not  a  comment 
on  failure  of  accused  to  testify  in  his  own  be* 
half,  contrary  to  Code,  \  M&i,  thon^  defendant 
was  the  only  person  who  was  in  a  position  to 
contradict  such  testimony. 

18.  Where  It  was  in  dispute  whether  or  not  the 
county  attorney  had  made  statementa  comment- 
ing on  defendant's  failure  to  testify  in  his  own 
behalf,  the  court  on  appeal  will  adopt  the  find- 
ing of  the  trial  court 

14.  Pending  the  trial,  a  juror  was  asked  by  an 
entire  stranger  if  he  was  aware  that  he  was  a' 
fourth  or  fifth  cousin  of  the  wife  of  the  accused, 
and  responded  that  If  he  was  It  would  make  no 
difference.  He  had  never  seen  the  wife  of  the 
accused  before  the  trial,  and,  if  they  were  relat- 
ed, neither  was  aware  of  the  fact  HtUd,  that 
no  misconduct  was  shown. 

Appeal  from  District  Court,  Ke<Auk  Coun- 
ty; A.      Dewey,  Judge. 

The  defendant  was  conrlcted  of  having 
committed  adultery,  and  appeals.  Affirmed. 

Brown  ^BrowD,  Stockman  A  Hamilton, 
and  B,  W.  Preston,  for  appellant  Chas.  W. 
Mullan,  Atty.  Gen.,  and  Chas.  A.  Tan  Tledu 
Ant  Atty.  Oen.,  for  the  State. 

LADD,  J.  The  Tlctim  of  defendant's  Inst 
was  an  unmarried  woman,  and  counsel's  first 
contention  is  that  owing  to  this  fact  he  was 
not  guilty  of  the  crime  of  adultery.  The 
statute,  as  it  stood  In  Code  1873,  read:  "By- 
ery  person  who  commits  the  crime  of  adul- 
tery, shall  be  puDlshed  by  imprisonment  In 
the  penitentiary  not  more  than  three  years, 
or  by  fine  not  exceeding  $300  and  Imprison- 
ment In  the  county  Jail  not  exceeding  one 
year;  and  when  the  crime  is  committed  be- 
tween parties  only  one  of  whom  Is  married, 
both  are  guilty  of  adultery  and  shall  be  pun- 
ished accordingly.  No  prosecution  for  adul- 
tery can  be  commenced  but  on  the  complaint 
of  the  husband  or  wife."  Section  4008,  Code 
1873.  The  words  "both  are  guilty  of  adul- 
tery and"  were  omitted  from  the  Code  of 
1807.  Adultery  at  the  common  law  was  not 
denounced  as  a  crime.  As  the  basis  of  a 
dvll  right  of  action  it  consisted  only  of  a 
man  having  sexual  intercourse  with  a  mar- 
ried woman  other  than  his  wife,  thereby  in- 
troducing the  danger  of  spurious  issue  of  the 
marriage.  Connection  with  a  single  woman, 
though  fornication,  was  not  adnltery.  The 
aame  role  Merns  to  hare  obtained  onder  the 


marriage  relation,  regardless  of  wbetuer  tne 
offender  were  male  or  female.  And  the  defi- 
nition of  tfie  canonical  law,  according  to 
Wliarton,  was  accepted  by  every  Christian 
state  at  the  time  of  the  colonization  of  Amer^ 
lea,  and  *1s  no  douht  a  part  of  the  common 
law  brought  with  them  by  the  colonists  of  all 
Ofirlstlan  natlonaUtles."  2  Wharton  on  Crlm. 
Law,  I  1718.  It  has  been  generally  so  de- 
fined In  statutes  authorizing  divorce  because 
of  adultery.  1  bishop  on  Marriage  and  Di- 
vorce, §  703.  Picket  T.  Picket,  27  Minn.  299, 
7  N.  W.  144;  Commonwealth  v.  Gall,  21  Pick. 
508,  32  Am.  Dec.  284;  Mosser  v.  Mosser,  29 
Ala.  813.  The  decree  la  granted  owing  to  the 
fault  of  the  offendli^  party  In  the  violation 
of  the  marriage  contract,  and  sexual  hiter- 
course  by  a  husband  with  an  unmarried  wo- 
man Is  qolte  as  much  a  violation  of  the  con- 
tract and  the  marital  rights  of  the  wife  aa 
It  would  be  If  committed  with  a  married 
woman.  See  Altchlson  v.  AitchieoD,  99  Iowa, 
94,  68  N.  W.  573.  It  Is  also  to  be  observed 
that  the  word  "adultery"  In  Its  ordinary  use 
has  precisely  the  meaning  accorded  to  It  by 
the  ecclesiastical  courts.  The  statutory  of- 
fense is  regarded  as  primarily  against  the 
family,  and  only  Incidentally  in  Its  conse- 
quence to  the  public.  State  v.  Both,  17  Iowa, 
336.  And  it  would  seem  necessarily  to  fol- 
low that  the  status  of  the  partlceps  crlmlnls 
in  that  view  would  be  of  no  Importance. 
Moreover,  the  statute  as  It  formwly  stood 
denounced  the  offense  as  It  wA  defined  by 
th«  canonical  law.  And  the  eumlnatlon  of 
the  words  "both  are  guilty  of  adultery" 
ought  not  to  be  construed  to  change  Its  mean- 
ing, for  the  clause  "both  shall  be  punished" 
Is  retained.  For  what  punished?  Manifest- 
ly the  crime  forming  the  sabject  of  the  sec- 
tion. The  statute  proceeds  on  ttie  theory 
that  adnltwy  consists  In  the  sexual  connec- 
tion betwera  a  man  and  a  woman,  of  whom 
one  is  lawfully  married  to  a  third  person, 
and  directs  punishment  accordingly.  Were 
It  not  for  the  requirement  that  both  be  pon- 
Ished  when  one  Is  unmarried,  the  latter 
might  escape  under  the  last  clause  prohibit* 
Ing  prosecution  save  on  complaint  ctf  Uie 
spoase. 

2.  It  appears  tiiat  the  evidence  of  certain 
witnesses  was  1^  agreement  taken  down  In 
shorthand,  subsequently  extended  and  filed 
by  the  committing  magistrate  with  the  pa- 
pers In  the  clerk's  office.  This  evidence  was 
considered  by  the  grand  jury,  and  the  in- 
dictment based  In  part  thereon.  Tlie  names 
of  such  vritnesses  were  not  Indorsed  on  the 
back  of  the  indictment,  nor  were  minutes 
of  their  evidence  attached  tiiereto.  On  these 
grounds  defendant  moved  that  the  indict* 
ment  be  set  aside.  Section  6276  of  the  Code 
requires  that  upon  the  finding  of  an  indict- 
ment "the  names  of  all  witnessea  on  whose 
evidence  it  la  ftinnd  must  be  Indorsed  thwe> 


unless  tuis  is  aone,  or  proper  nonce  gives, 
such  witnesses  may  not  be  called,  as  SM- 
tlon  5373  of  the  Oode  prohibits  tbe  tmxa*7 
attorney  from  lutroducing  "t.nj  witness  wt» 
was  not  examined  before  a  oommittlng  mt^ 
Istrate  or  the  grand  jury,  and  the  mlncw 
of  whose  testimony  were  not  presented  witi 
the  Indictment,"  without  the  service  of  t!w 
notice  prescribed.  These  sectioiis  oootea- 
plate  the  Indorsement  on  tbe  back  of  t» 
ludictment  of  the  names  of  all  witnesses  ' 
on  whose  testimony  the  flndlog  of  tbe  grmi 
jury  is  based.  No  distinction  whatever  )m 
drawn  between  those  actually  before  ite 
grand  jtury  and  those  the  minntea  of  wbmt 
testimony  only  is  examined.  The  motltni  t>  ' 
set  aside  the  Indictment  Is  to  be  snstaiMd 
"when  the  names  of  all  tbe  wltneasna  ex- 
amined before  the  grand  jury  are  not  m- 
dorsed  thereon;  when  flie  minntes  of  the 
evidence  ot  the  witnesses  eramlncd  heUsx 
the  grand  jury  are  not  returned  tlietefaL' 
Were  the  witnesses  the  minntes  of  whose 
testimony  only  were  befbre  the  grand  joy 
"examined"  within  tbe  meaning  of  the  stat- 
ute? We  think  so.  The  grand  Jury  neces- 
sarily  passed  upon  their  credibility  as  thocdb 
present  In  this  sense  they  were  ezainin-^  ; 
by  that  body.  The  Intention  of  tbe  Isw- 
makers.  as  gathered  from  the  seroal  seo 
tlons  of  the  Code  from  which  we  have  quot- 
ed, seems  to  have  been  that  tbe  names  of 
the  witnesses  upcm  whose  testlmoi^  the  ts- 
dlctment  hi  based,  and  the  nature  of  theft 
evidence,  should  be  made  known  to  tbe  ac- 
cused in  advance  of  the  trial.  Thia  is  obvi- 
ous from  tbe  provision  of  tbe  next  sectkn, 
that  the  motion  to  set  aside  shall  not  be  si-- 
talued  if  the  indorsement  of  names  Is  cor- 
rected uid  the  omitted  minntes  of  erfdOMC 
are  attached  tmder  the  supervijrion  of  tbe 
court  Section  6320,  Code.  Of  eonzse,  it 
must  ajwear  that  Qie  evidence  gtven  vni 
material,  and  the  state  rightly  insists  that 
there  was  no  showing  of  tbe  materiality  of 
the  evidence  of  the  witoesses  whose  namei 
did  not  ai^ear  on  tbe  back  of  tbe  bidtet- 
ment  Thia  was  essential.  State  Little 
42  Iowa,  62;  State  r.  Lewis,  90  Iowa.  291. 
66  N.  W.  296.  The  defendant  cannot  cob- 
plain  of  the  omisalon  of  evidence  bavlng  do 
bearing  en  the  trial  against  him,  or  of  tbe 
names  of  those  giving  such  evidence,  from  ti.-« 
indictment;  and,  before  the  motion  to  set 
aside  will  be  sustained,  the  materiality  of 
the  evidence  given  by  the  witnesses  whose 
names  have  been  qmltted  must  aflUzmattve^ 
appear. 

8.  The  minutes  of  the  evidence  attsdwd 
to  the  indictment  Indicated  tikat  'Ujrs.  Haatf 
would  testify  to  having  serai  defendant  en- 
gaged in  sexual  Intercourse  with  Olive  White 
in  a  bam  on  his  fiutn  within  the  tlme.tlxed 
by  the  statute  of  llmltetlMiB.  She  iOi  Is 
fact  so  testify  on  the  trials  and  bos  w 


wtao  would  testify  that  on  several  occaaiona 
Kbe  bad  stated  ont  <tf  court.  In  antutanee, 
^that  she  could  not  swear  she  had  seen  them 
[<iefendaDt  and  OUre]  do  anytUng  wronc, 
bnt  ahe  saw  .a  transaction  In  tbe  barn  tbat 
looked  Bnspldoos,"  was  overmled.  The  af- 
adavlt  ahowa  afflrmatlTelr  due  diligence  as 
to  tluree  of  the  witnesses,  and  that  they  would 
likely  vecorer  from  shAnefls  in  time  to  attend 
tlkB  next  term  of  court  Proof  of  the  atck- 
neas  of  John  Bowen  did  not  establlah  tiie 
Ixkablllty  of  Iba.  Bovot  to  attend  the  trial 
mu  a  witness,  as,  for  all  that  appears,  another 
might  haro  cared  for  him  during  her  abflenc& 
rrhe  above  Matoment  la  aald  to  hare  been  first 
made  in  inreaence  of  these  persona  and  Mr. 
and  Mrs.  OlUs,  the  last  ot  whom,  as  itfH  as 
Sowen,  were  nnabte  to  be  present  at  the 
-trial.   But  It  afBrmatlTely  appeared  that  Blrs. 
Sowen  and  0111s  were  competent  witnesses 
to  the  statement  snd  the  latter  <M  In  Act 
testify  fully  thereto.  The  motion  also  indi- 
cated that  at  another  time  sabstantlally  the 
suune  statement  was  made  in  presence  of 
Bir.  and  Mrs.  Kkng,  and  that  the  latter  would 
be  imable  to  be  present  at  the  trial.  But 
King  testified  thereto  as  asserted  tils  wife 
-would.   It  Ihtis  ^niears  that  tbe  proposed 
erldence  wa^  both  cumulatlTe  and  impeadi- 
Ing  in  duumcter,  and  the  motion  so  Indicated. 
That  the  erldenee  of  wltneasea  becauae  of 
whose  absence  a  continuance  Is  asked  would 
be  merely  cumidatlTe  la  genandly  regarded 
as  a  valid  objection  to  the  appUcatlm.  Peo- 
ple T.  Jenkins.  66  Oal.  4;  Clement  t.  Newton, 
TS  IlL  427;  TVllkmon  t.  Oommonvealth.  88 
Ky.  29,  9  8.  W.  886;  State  t.  Rodrlgues,  46 
lA.  Ann.  lOiO,  13  Sooth.  802;  DllUngham  T. 
Bills,  8»  Tex.  447,  2B  S.  W.  618;  Corbln  T. 
Fetqple,  m  DL  8U,  28  N.  O.  613.  This  la 
the  ground  ot  the  statutory  reqtdrem^t  that 
the  affidavit  must  set  forth  that  affiant  knows 
of  no  other  witness  by  whom  the  alleged 
facts  may  be  fully  proran.  But  notwith- 
standing that  the  evidence  to  ivoeure  which 
a  ecoitlnuance  la  Bought  may  b(f  cumulative 
It  may  happen  fliat  the  interests  of  Justice 
irtdeh  are  made  by  the  statute  of  controlling 
importsDce,  will  be  promoted  by  a  postpcme- 
ment  for  Its  ^oduf^lfm.  Thna,  when  tbe  di- 
rect eridence  of  a  tnnaactlon  under  investi- 
gation is  in  oonfilct,  the  Issue  Is  often  deter- 
mined     tiie  number  of  witnesses,  and  In 
Bucb  a  caae  the  objection  tibat  tbe  evidence 
li  ctoDulative  probably  ought  not  to  prevalL 
DDlln^m  v.  Bllla,  supra;  Coibln  v.  People 
aosm   Id  tbe  laat  case  the  court  said:  "The 
obJoftioi  that  the  evidence  (tf  the  abaent  wit- 
nesses would  have  been  merely  cumulative 
can  tiave  no  fbrce  In  a  case  where  It  is 
shown  there  Is  irreconcilable  conflict  in  the 
teiUmony,  The  greater  number  of  witnesses 
testifying  on  the  one  side  or  the  other  may, 
and  often  doea,  prove  decisive  of  tbe  case." 
Bat  merely  impeaching  testimony  does  not 


Bueh  an  issue.  Mtneove 
court  on  application  for 
Ue  a  party  to  procure  t 
Is  generally  rccarded  as  ; 
(State  V.  Borabacher.  19 
ordinarily  be  denied  wlu 
bad  cdiaracter  only  la 
Johnson.  47  La.  Ann.  t 
Hamilton  v.  State,  8  I 
State,  58  Mlas.  867;  Uur 
400).  Appellate  courts 
fared  when  the  tanpeacbi 
evidence  of  contra  dlcto: 
Lnndy  v.  State,  44  Mlas. 
<dted  that  the  absent  wl 
tiiat  a  witness  called  1^ 
out  of  court  that  if  he 
the  accused  by  telling  thi 
It  otherwise.  In  Stete  ' 
Ann.  1001,  10  South.  196, 
prove  that  the  prosecotlx 
be  was  mad  when  he  beg 
would  compromise  tbe  at 
appear  to  prosecute.  Ii 
117  Uo.  807.  880.  28  8. 
witness  would  have  teeti 
by  the  state,  who  Identlfii 
place  of  tbe  crime,  had 
that  he  did  not  know  i 
case,  and  was  unable  to  t 
son  seen  was  the  accused 
cases  the  denial  of  the  i 
tlnuance  was  apiH^ved. 
was  declared  error  In  F 
878,  to  overrule  an  appt 
ance  baaed  on  the  absenc 
would  testis  that  a  w 
evidence  the  ateto  reUed 
said  "that  U  hard  sweai 
d^endant  to  the  penitent 
In  none  of  these  author 
other  evidence  of  the  si 
fared  on  the  trial,  as  ii 
But  the  defense  may  soi 
upon  Iweaklng  down  ttu 
state's  witneaaes,  and  li 
presence  of  a  wttneas  to 
ments,  cumulative  in  cl 
essential  to  a  folr  trlaL 
however,  was  made  In  thi 
affldavite  filed.  Tbe  testi 
ty  was  strongly  corrobori 
other  transactions  throw 
the  conduct  of  the  parti 
leans  no  reasonable  do 
guilt  of  the  offense  ct 
should  have  been  quite  a 
the  trial  been  pos^ned, 
the  drcnmstences  adven 
Inclined  te  say  that  the 
of  discretion  aa  to  Just 
our  part. 

4.  Mrs.  Hasty  testified 
fendant  and  Olive  Whitf 
tercourse  in  the  turn  at 


error  Dot  to  have  required  the  state  to  elect 
tlie  transaction  It  would  rely  upon.  It  is 
not  as  though  several  acts  bad  been  proven, 
on  any  one  of  which  the  defendant  may  have 
been  found  guilty.  The  particular  offense 
was  designated  by  the  evidence,  and  all  the 
other  testimony  was  received  In  corrobora- 
tion. Suppose,  however,  the  testimony  of 
Mrs.  Hasty  be  eliminated,  must  there  still 
have  been  an  election?  We  think  not;  for, 
though  the  evidence  leaves  little  doubt  as  to 
the  adulterous  relation,  It  fixes  no  time.  It 
is  as  though  a  man  and  woman  were  shown 
to  have  roomed  together  and  occupied  the 
same  bed  for  six  months.  This  would  afford 
ample  proof  of  intercourse,  but  no  one  would 
pretend  to  say  the  specific  date  must  be 
shown,  or  that  the  state  must  fix  it  by  elec- 
tion. In  this  case  the  evidence  pointed  out 
the  transaction,  and  no  additional  election 
was  required. 

5.  Notice  that  witnesses  who  testified  be- 
fore the  committing  magistrate  would  be 
called  was  served  on  the  attorney  of  defend- 
ant, the  oflacer's  return  reciting  that  the  lat- 
ter was  not  found  within  the  county.  The 
notice  was  essential  under  section  6373,  as 
amended  by  Acts  28th  Oen.  Assem.  p.  95,  c. 
135,  because  of  minutes  of  the  witnesses' 
testimony  not  having  been  returned  with  the 
indictment.  To  authorize  service  on  the  at- 
torney. Instead  of  the  accused,  It  Is  not  es- 
sential that  the  latter  should  have  gone  be- 
yond the  boundaries  of  the  county.  It  is  suf- 
ficient that  the  officer,  after  diligent  warch, 
failed  to  find  him. 

6.  The  evidence  tended  to  show  that  de- 
fendant and  OIlye  White  went  to  Oklahoma 
Territory,  where  he  took  a  homestead,  and 
that  they  lived  In  a  sodhouse  as  husband  and 
wife  for  about  six  months.  A  child  was 
born  to  her  tn  April,  1901,  which  he  subse- 
quently named  Virgil  9t  Clair  Hasty.  She 
died  about  six  months  thereafter,  and  over 
her  grave  he  caused  a  tombstone  to  be  erect- 
ed. Inscribed  with  these  words:  "Olive,  wife 
of  James  C.  Hasty,  died  September  1,  1901, 
age  21  yean  and  20  days."  It  is  objected 
that  defendant  Is  not  shown  to  have  caused 
this  Inscription  to  be  placed  on  the  stone. 
We  think  this  fairly  to  be  inferred.  In  view 
of  his  relations  with  deceased,  from  Hilli- 
ker's  testimony  that  defendant  told  him  a 
tombstone  was  to  be  erected  to  her  memory 
and  that  he  should  pay  for  It  out  of  the  pro- 
ceeds of  defendant's  property.  He  had  at- 
tended to  her  butlal,  and  the  board,  with 
"Hasty"  written  on  it,  was  at  the  grave  be- 
fore his  departure.  The  rulings  by  which 
the  evidence  was  received  were  correct. 

7.  A  photograph  was  proven  to  be  that  of 
Olive  White  several  years  previous  to  her 
death.  It  was  properly  received  In  evidence 
as  tending  to  Identify  her  as  the  female  with 


a  The  father  of  Olive  Wblte  testified  te 
having  two  letters  written  from  Oklaborci. 
and  that,  after  asking  defendant  wbether  bf 
was  going  to  do  anything  atx>at  the  injury  ti> 
his  family,  he  commenced  to  read  th«L 
Thereupon  defendant  stopped  talm  until  tis 
daughter  left  the  room.    They  were  tbcs 
read,  when  the  d^endant  said:   "I  see  yoa 
know  it  all;  I  told  Olive  we  wonid  be  tom-t 
out"   He  then  added  "it  was  not  trae  tba: 
they  had  lived  in  n  dugout,"  as  stated  In  os~ 
of  the  letters,  and  that  the  child  was  not  3< 
old  as  said,  and  that  he  told  of  the  eipeu-v- 
he  had  been  at  In  trying  to  care  for  and  save 
her  life.  These  letters  were  received  In  evi- 
dence over  defendant's  objection.    Th^  re- 
cite that  defendant  and  Olive  White  passed 
ha  Oklahoma  as  husband  and  wife;    bad  s 
child,  which  was  adopted  by  one  Stmp^- 
after  her  death;  that  they  lived  in  a  sod- 
house; that  during  her  sickness  she  wldHd 
her  people  to  be  notified,  but  he  refused,  to: 
which  he  was  much  blamed;  that  he  gar^ 
her  a  suitable  buria!;  that  there  was  mJKb 
talk  because  of  her  youth  and  friendless  c<n- 
dltlon;  and  one  of  the  letters  ventures  the 
opinion  that  he  should  be  prosecoted.  It 
will  thus  be  seen  that  defendant,  by  wtuT 
he  said,  admitted  the  contents  of  these  ler 
ters,  save  in  the  respects  pointed  oat.  Tb» 
only  exception  taken  to  them  Is  that  they 
contained  expressions  of  opinion  which  cooJd 
not  have  been  Introduced  had  the  writer 
been  called  as  a  witness.   Bat  they  purport- 
ed to  state  material  facts,  and  snob  porti^c' 
were  admissible  in  connection  with  his  state- 
ments.   The  objection  was  directed  to  the 
entire  letter,  and  not  the  mere  expressions 
of  opinion  contained  therein.   It  was  right- 
ly overruled. 

9.  In  the  fifth  instruction  the  Jury  was 
told  that,  if  Olive  White  became  pregnaDt 
and  gave  birth  to  a  child  outside  of  Keokuk 
county,  that  fact  might  be  considered  in  df- 
termlning  whether  adulterous  relations  had 
occurred  In  the  county  within  the  statutory 
period.  The  evidence  tended  to  show  that 
defendant  recognized  the  child  as  his  own. 
gave  it  his  name,  and  executed  articles  o? 
adoption  of  it  to  one  Simpson.  Mrs.  Hasty 
testified  to  seeing  him  in  flagrante  delicto 
with  Olive  White  in  July,  1900,  in  Keokak 
county,  about  nine  months— the  period  of 
gestation— previous,  and  he  did  not  leave  that 
county  until  October  following.  Manifestly. 
the  birth  of  the  child  and  the  admission  of 
parentage  by  defendant  tended  to  show  tliat 
Olive  conceived  it  from  him  nine  months 
previous,  and,  as  both  were  then  in  Keokuk 
county  and  several  months  after  that,  that 
the  crime  must  have  been  committed  there. 
Hence  proof  of  their  relations  indicated 
something  more  than  mere  disposition  to  do 
wrong,  and  the  criticism  ot  the  ^htii  ia- 


.  a  witness,  and  be  Inslsta  tbat  one  of  the 
.torneya  anisUng  the  county  attorney.  In 
s  arKfunenta  to  the  Jozy,  alluded  to  the  fact 
I  vlola-tlon  of  section  6484  of  the  Oode.  Ac- 
traing   to  the  aflBdaTlts  filed,  he  stated, 
Chere  bas  been  no  witness  m  tbe  stand  con- 
•adlctlzig  the  very  matralal  evldeiice  of  Mrs. 
Casty,  and  no  .witness  bas  been  tm  the  stand 
B  to  tbe  cow  barn  transaction.**  It  is  ar- 
ued  tbat  as  hot  three  prasMis  were  present 
nd  Olive  White  was  dead,  bat  one  wltnc  a, 
he  defendant,  conld  Imve  conbadlcted  her 
estlnumy  to  seeing  Ihem  engaged  in  sexnal 
utercomse,  and  hmce  that  the  statement 
uuat  be  construed  to  allude  to  his  failure  to 
ratify.    The  trouble  with  this  Is  that  an 
arg\iment  Is  uecensaiy  to  show  the  coiuiec- 
tioD.    In  State  t.  Baldoser,  88  Iowa,  65,  55 
N,  W.  97,  tiie  refwence  was  direct  But  the 
state  bas  the  right  to  call  the  Jury's  attention 
to  tbe  fact  that  certain  evidence  is  uneontn- 
dlcted,  even  though  the  accused  may  be  the 
only  pOTson  who  might  have  contradicted  it 
State  T.  Snider  aowa)  91  N.  W.  782;  State 
T.  Seely,  92  Iowa.  488,  61  N.  W.  181;  State 
V.  Kldd,  89  Iowa.  64,  66.  66  N.  W.  283.  The 
statement  to  which  exception  Is  taken 
amoonted  to  no  more  than  an  assertion  that 
Mrs.  Hasty's  evidence  was  uncontradicted  by 
any  witness,  and,  under  tbe  authorities  cited, 
cannot  be  held  to  be  within  the  prohlbittoQ 
of  the  statute.   See,  contra,  Dawson  v.  State 
CTex.  Or.  App.)  24  S.  W.  414.   Wbetbor  the 
county  attorney  made  similar  statemente  Is 
in  dispute,  and  as  to  these  we  accept  the 
finding  of  the  district  court  State  v.  Maynes, 
61  Iowa.  119,  16  N.  W.  864.    Most  of  the 
criticism  of  the  argument  of  another  attorney 
assisting  the  county  attorney  at  the  trial  is 
answered  in  State  v.  Bums  (Iowa)  94  N.  W. 
238.    If  the  crime  was  bitterly  condemned, 
it  may  be  said  the  undisputed  facte  Justified 
strong  language.   If  other  offenses  were  al- 
luded to,  it  was  in  response  to  argument  of 
counsel  for  defendant.  They  bad  taunted  the 
state  for  not  prosecuting  him  for  other  crimes 
and  delaying  this  prosecution  until  20  days 
of  the  period  of  limitetlon.    The  response 
was  tbat  it  was  true  tbat  he  bad  token  the 
glr]  into  his  home  and  seduced  her,  tbat  the 
lury  would  not  require  five  minutes  to  convict 
him  of  rape,  and  that  punlsbment  for  the  of- 
fense charged  was  all  tbat  was  possible  now. 
The  rejoinder  was  Justifiable.   But  tbe  attor- 
nej  went  farther  and  declared  that  "while 
I  would  not  advise  teking  human  life,  Lem- 
uel White  would  be  Juetifled  in  teking  the 
life  of  defendant"   This  Is  but  tbe  expres- 
sion of  the  attorney's  opinion  of  what  White 
would  have  the  right  to  do  in  tbe  future,  not 
of  what  he  ought  to  have  done  or  should  do. 
In  this  respect  snd  others,  the  language 
differs  from  that  condemned  In  State  v.  Proc- 
tor, 86  Iowa,  688,  53  N.  W.  424.  On  such  oc- 
cadons  hypsffbollcal  expressions  have  been 


conduct  not  pertaining  to  the  result  of  the 
trial,  as  In  the  instant  case,  they  cannot  ca> 
dlnarlly  be  regarded  as  prejudicial.  It  would 
be  undertaking  too  much  to  vindicate  all  ex- 
pressions of  opinion  made  In  fbe  beat  of  ar- 
gument and  this  la  not  essential  In  order 
to  sustain  a  conviction.  It  not  calculated 
to  unduly  arouse  the  passions  or  to  divert 
the  Jury  from  the  prefer  distibarge  of  Uielr 
duty,  the  verdict  should  not  be  disturbed. 
We  are  not  to  be  umterstood  as  apj^vlug 
the  language  employed.  It  was  unsound  in 
law.  It  was  opposed  to  modorn  notions  <tf 
good  morals.  Ite  tendency  was  to  encourage 
avenging  wrongs  by  means  other  than 
through  tbe  orderly  administration  of  justice. 
And  yet  It  was  tbe  mere  suggestion  of  what 
a  witness  might  be  Justified  in  doing  in  the 
future,  and  ought  not  to  be  held  to  have  Im- 
properly Influenced  men  of  ordinary  intelli- 
gence, as  the  Jurors  are  presiuned  to  have 
been.  In  the  proper  dlsdlarge  of  their  duties 
in  the  Resent  They  were  not  concomed 
with  what  the  flafber  of  the  girl  might  do 
thereafter,  but  with  what  the  defendant  had 
done  In  the  past. 

11.  A  woman  asked  a  Juror,  pending  the 
trial,  whether  he  knew  he  was  related  to 
Urs.  Hasty,  and  then  said  they  were  fourth 
or  fifth  coudns.  He  responded  tbat  that 
would  make  no  dlffraence.  It  appears  that 
he  had  never  seen  the  w«nan  and  had  never 
seen  Mrs.  Hasty  prior  to  the  trial,  and  that 
if  they  were  related  neither  ot  them  knew 
the  fact  There  was  no  misconduct  save  on 
the  part  of  the  busybody  who  Int^fered. 
See  State  v.  Baughman,  111  Iowa.  71,  82  N. 
W.462. 

The  excQition  taken  to  the  seventh  In- 
struction is  disposed  of  by  State  v.  Briggs, 
68  Iowa,  416,  27  N.  W.  S68.  See,  also.  State 
V.  More  (Iowa)  88  M.  W.  322.  Instructions 
refused,  In  so  far  as  correct  were  included 
In  those  given.  The  suggestion  that  Mrs. 
Hasty's  evidence  ought  to  be  construed  so  as 
to  fix  the  time  of  the  crime  in  1899  Instead 
of  1900  Is  without  fonndatton. 


RmBD  T.  OUNXmaHAM  at  aL 

(Snpreme  Court  of  Iowa.    Oct  27,  1903.) 

OOTTNTIBft-COLUBCTION  OF  TAXBS-RSASONA- 
BLENBSa  OF  AORBIEUBNT— APPBAIj— FAILURB 
TO  SERVE  NOTICB-DELAT  IN  FILING  AMEND- 
BD  ABSTRACT— AMENDED  PETITION— MOTION 
TO  STRIKE  AHBNDMEmv^ABBKNOB  OF  RJHf 
INO-^VIBW. 

1.  An  amended  abstract  filed  lon^  after  tlie 
abstracte  and  arguments  have  been  prepared, 
ahowliy;  that  some  appellees  have  not  been  serv- 
ed with  notice  of  appeal,  will  be  dlsr^arded, 
the  matter  not  bdng  a  jnrlsdictional  one. 

2.  Where  no  ruling  naa  been  had  on  a  mo- 
tion to  strike  an  amendment  to  a  petition,  the 

Eropriety  of  allowins  the  amoidment  cannot 
a  reviewed. 


ing,  yet,  in  the  absence  ot  exception  or  aiiriB)- 
ment  of  error,  the  propriet;  of  allowing  the 
ameDdment  cannot  1)6  reviewed. 

4.  An  agreement  the  snperriBors  ot  a  comi- 
ty to  pay  one-half  of  the  amount  recoTered*  in 
consideration  of  the  person  employed  making 
diligent  search  for  omitted  or  concealed  prop- 
erty, and  reporting  it  for  taxation,  and  for  mon- 
ey* due  the  connty  from  the  state  or  other 
Bonrce,  be  to  bear  all  expenaea,  including  attor-  i 
ney's  feea,  is  not  void,  aa  nnreasonable,  thoagh 
one  expert  testifies  that  16  per  cent,  wonid  be 
reasonable;  the  work  having  been  new,  and  do 
one  haviag  had  any  adequate  conception  ot  ttxe 
labor  involTed,  and  it  appearing  that  a  large 
■um  has  been  spent  by  the  person  employed  for 
clerk  hire  and  assistance. 

Appeal  from  District  Court,  Linn  Comity; 
W.  N.  Trelchler,  Judge. 

Suit  in  equity  to  enjoin  defendants  from 
carrying  out  a  contract  made  by  defendant 
county  with  Cunningham,  with  reference  to 
tbe  collection  of  taxes  on  property  omitted 
from  assessment,  to  declare  said  contract  Il- 
legal and  Told,  to  ree train  defendant  county 
frsm  making  further  payments  thereon,  for 
an  accounting  of  moneys  received  by  Cun- 
nlngliam  from  the  countr,  and  tor  a  Judg- 
ment against  all  the  defendants  for  moneys 
allied  to  have  be«i  misapplied  by  the  coun- 
ty officials.  The  defendants  admitted  the 
execution  ot  the  contract,  and  tendered  other 
issues,  which,  so  far  as  material,  will  be  no- 
ticed In  the  body  ot  the  opinion.  Xhe  trial 
court  found  the  contract  valid,  and  refused 
to  annul  it,  but  also  found  that  the  com- 
pensation agreed  to  be  paid  was  unreason- 
able in  amount,  and  enjoined  the  county  and  : 
Itg  officials  from  paying  any  further  sum  on 
the  contract  nntil  the  amount  already  paid 
was  less  than  16  per  cent  of  the  total 
amount  collected.  It  also  decreed  that  16 
per  crat.  was  a  reasonable  compensation  tor 
the  services  rendered  by  Gnnningham,  and 
defendants  were  enjoined  from  paying  for 
sucb  Bervlces  any  amount  In  excess  of  16  per 
cent  ot  the  total  amount  collected.  Both 
plaintiff  and  Cunningham  appeal.  As  de- 
t^dant  Cunningham  first  perfected  his  ap- 
peal, be  will  be  called  appellant  Affirmed  In 
part,  and  reversed  In  part 

F.  L.  Anderson,  tor  appellant  Cunningham. 
B,  0.  Barber  and  John  A.  Reed,  for  appellant 
Reed.  W.  O.  Clemans,  tor  appellee  board  ot 
suparlsors  ot  Linn  county. 

DBEMESt,  J,  Long  after  On  abstracts  and 
ailments  had  been  prepared,  the  defendant 
board  ot  supervisors  filed  an  amended  ab- 
stract, and  denial  ot  the  abstracts  filed  by 
Reed  and  Cunningham,  which  sbows  that 
some  ot  the  defendants  were  not  aerred  with 
notice  of  appeaL  This  amendment,  baring 
been  filed  so  long  oat  of  time,  and  after  all 
the  a^menta  had  been  concluded,  must  be 
disregarded.  Had  It  been  shown  that  we 
are  without  Jurisdiction,  doubtless  the  paper 
should  be  considered,  but  the  matter  Is  not 


must  oe  snstamea. 

The  contract  between  Cnnnlnirhain  and 
county  ot  Linn  Is  made  ap  of  a  propoeiticx 
on  the  part  ot  Cunningham  which  w«a  ac- 
cepted by  the  board  of  auperriaon  <m  be- 
half of  the  county,  the  material  parts  of 
which  proposition  and  acceptance  axe  as  Ul- 
lows: 

"To  the  Honorable  Board  of  8iq»aTlaon- 
Oentiemen:  I  propose  to  make  careful  aa£ 
diligent  search  tor  such  omitted  or  ooneeaM 
pn^rty,  and  honestly  and  fairly  r^ort  k 
the  proper  officers  tox  asseasment  and  cnor 
on  the  tax  list  ot  all  soch  pfoperty.  If  anj 
which  I  shall  find  to  olst.  and  alao  carefiL 
and  diligent  search  for  monies  doe  yonr  eona 
tj  from  the  state  or  any  other  aonrce. 

'Tour  county  to  pay  me  for  snob  aenrlcH 
a  sum  eqnal  to  one-half  of  all  monSes  eoi- 
looted  as  a  reanit  ot  my  said  Inveatisatiob 
All  expenses  iDcnrred  In  said  InTeatlsatiiu. 
Including  attom^a  teoa,  to  be  paid  by  w. 
i  Payments  for  my  ewrlcea  to  be  made  ta 
me  as  fast  as  any  monies  are  paid  Into  flw 
treasury  aa  a  result  of  my  biTestlgatlon.  Tbe 
Auditor  to  be  <«dered  to  Issue  to  me  a  war- 
rant vpou  the  Treasurer  for  any  anm  of 
money  due  me  upon  prap^y  TwUed  ac- 
connta  betng  filed  with  blm. 

"Bespectfnlly  snbnaltted, 
"F.  M.  GunnkMSham,  pw  Shua. 
"And  the  board  otter  examining  the  above 
proposition,  and  hearing  the  evidence,  and 
bdng  fully  advised  In  thepmnlsea;  finds  Chat 
an  indispensable  public  necessity  exists  for 
the  emplt^ment  of  an  experienced  and  eom- 
petent  pwaon,  to  make  diligent  and  carefo! 
search  in  this  and  other  counties  and  statH 
tor  (onltted,  concealed  and  nnasseased  tax- 
able property,  which  has  been  falsely,  fimod- 
ulently  and  unlawfully  concealed  from  the 
proper  officers  of  the  said  connty*  the  ts»s 
upon  which  propertj  are  lawfully  dne;  and 
tor  monies  dne  from  the  state  and  otbv 
souraes.  And  it  appearing  to  the  Board  that 
Francis  M.  Cunningham  la  an  expattateiA 
person  tn  searching  for,  and  flndlnc  sodi 
concealed,  omitted  and  nnasseased  taxable 
pn^erty,  and  monies  due  from  the  state  and 
other  aources,  now  here  accepts  aucb  proposi- 
tion." 

Under  this  contract  Cunning  ham  discov- 
ered and  reported  property  upon  which  tiie 
aum  of  910,962  was  collected  aa  taxes.  He 
received  aa  compensaticm  the  sum  ot  ¥33oa 
and  claims  a  balance  of  $1,019  stUl  dne.  It 
la  estimated  that  something  like  $60,000  wBI 
be  ccdiected  aa  a  result  of  Ua  labors.  It  also 
ai^ears  that  Cunningham's  expenses  in  do- 
ing the  work  undertaken  by  him  were  tram 
$2,500  to  $3,000. 

Practically  all  the  polnta  presented  by 
plaintiff  cm  her  appeal  have  been  detmniwd 
adversely  to  her  In  DIsbrow  Board  of 
Supervisors  (Iowa)  OS  N.  W.  B8B,  and  Shin* 


.   Cnnnln^m  (Iowb)  94  X.  W.  941.  Tho 
round  Is  tbere  so  ttHlj  corered  tbat  It  would 
e   unprofitable  to  add  anytliing  further  to 
lie   dlScassloii.    Tbe  only  question  not  de- 
ermlned  by  these  cases  Is  the  reaaonable- 
less  of  the  compensation  agreed  to  be  paid 
or    Cunningham's  serrices.    Plaintiff  con- 
endfl  that,  as  the  trial  court  found  the  con- 
Tact  Told  because  unreasonable,  it  should 
lave  done  no  more  than  Issue  its  Injunctlon- 
il  decree,  or,  at  most,  that  an  accounting 
should  have  been  bad,  and  a  decree  entered 
>rderlng  Cumilngham  to  return  the  tmdB  re- 
solved by  bim,  and  a  Judgment  against  all 
tbe  parties  tor  that  Amount   This  Is  baaed 
3X1  the  assumptton  tiiat  the  court  had  tbe 
rlglit  to  decree  the  contract  v<dd  because  im- 
reasonable,  and  that,  having  so  found.  Its  en- 
forcement should  have  been  enjoined.  And 
there  bdng  no  claim  by  Cunningham  on 
quantum  meruit,  a  Judgment  should  hare 
liecn  rendered  against  talm  and  the  ofh«t  de- 
fendants for  the  amount  paid  out  under  the 
contract   On  the  other  hand,  Cunningham 
Insists  tbat  the  Issue  of  unreasonableness 
was  not  and  is  not  in  the  case,  and  that  In 
any  event  the  court  erred  in  holding  tbe 
contract  unreasonable.  While  it  Ib  true  that 
tbere  was  no  pleading  tendering  tbe  Issue  of 
unreasonableness  when  the  case  mts  tried, 
yet  It  appears  tha^  after  the  evidence  was 
adduced  and  the  cause  submitted,  the  plain- 
tiff filed  an  amendment  to  her  petition,  plead- 
ing tbat  the  Cfmtract  was  unreasonable,  and 
some  other  matters  not  necessary  to  be  men- 
tioned.  Tbe  defendant  Cunningham  filed  a 
motion  to  strike  this  amendment  bnt  the 
motion  does  not  aK>ear  to  have  been  ruled 
upon,  ac^t  as  the  trial  court.  In  Its  opinion 
and  decree,  apparently  based  Its  holding  on 
tbe  nnreasonableness  of  the  contract.  There 
being  no  specific  mling  on  the  motion,  tbere 
is  nothing  to  couBlder  with  reference  to  the 
filing  of  this  amendment   Should  we  treat 
tbe  opinion  and  decree  as  constituting  a  ml- 
ing. then,  as  there  was  no  exception  thereto, 
and  as  tbere  is  no  assignment  of  error,  the 
appellant  Cunningham  Is  in  no  better  posi- 
tion. We  must  treat  tbe  amendment  to  the 
petition  as  a  proper  pleacUng,  and  are  then 
brought  to  the  principal  point  in  tbe  case: 
Was  tbe  contract  unreasonable?  And  if  so. 
what  relief  shall  be  awarded  plaintiff  be- 
cause of  Its  unreasonableness? 

It  Is,  no  doubt  true  that  a  public  corpora- 
tl<m  authorized  to  employ  an  agent  or  attor- 
ney may  contract  to  pay  him  a  reasonable 
compensation  for  services  rendered  or  to  be 
rendered  by  hfm,  but  It  does  not  hare  the 
power  to  contract  tor  an  unreasonably  large 
or  excessive  fee  or  percentage.  Of  necessity, 
tbe  representatives  of  such  corporations  are 
vested  with  considerable  discretion  in  such 
matters,  and  this  discretion  will  not  ordina- 
rily be  interfered  with.  But  when  it  ai^ars 
that  the  board  has  promised  such  oimpensa- 
tlon  SB  to  evidence  on  their  part  a  dlsrejiard 
of  public  duty,  a  collusive  or  corrupt  design, 
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or  the  attempt  to  porpetrate  a  v 
It  is  the  right  as  well  as  the  Ax. 
to  Interfere.  These  doctrines  fin 
the  autborltlea.  Waterbnry  v.  CI  i 
(Tex.  Sup.)  B  8.  W.  81;  Chester 
ber,  97>Pa.  466.   There  is  no  s 
any  fraud  ot  bad  faith  on  the 
board  of  supervisors  of  Linn  coii 
Ing  the  contract  with  Cunnlni  i 
burden  of  the  contention  is  that 
was  an  Improvident  one,  and  s 
able  that  It  should  be  declared  v 
county  enjoined  from  making  < 
payments  thereon.   Plaintiff  ii 
witness  who  bad  had  aperienc 
ing  out  and  collecting  taxes,  v  i 
that  16  per  cent  was  a  reasona 
satlon  for  doing  the  woi^.  H 
gave  tratlmony  "after  tiie  fac^* 
not  enough,  we  take  it,  to  sbo^ 
contract  has  been  largely  iiertom  ! 
compensation  promised  vras  uh  i 
then  appears  would  have  been 
We  must  pat  ourselves  as  nearly  , 
in  the  position  of  the  iiartles  wh  i 
tract  was  entered  Into,  and  thei  : 
the  reasonableness  of  the  co 
speed  to  be  paid,  frmn  that  i 
When  this  contract  was  enteret 
work  was  new,  and  no  one  seen  ! 
any  adequate  conc^tlon  of  the 
labor  involved  in  its  p«formance.  I 
it  is  shown  that  Cunningham  has 
pended  over  $2,600  for  clerk  hire  : 
ance  In  finding  omitted  property  i  i 
ing  the  taxes  due  thereon.  True,  ; 
this  expenditure,  the  contract  wll 
able  to  him.  but  it  is  not  the  i  i 
courts  to  annul  contracts  of  mi; 
because  tbey  w«e  bad  bargains, 
leans  v.  Warner,  176  XT.  B.  120,  i  i 
44,  44  Ii.  Ed.  96.   In  addition  to  i 
work  of  searching  for  concealed  a 
property.  Cunningham  agreed  to  ]  f 
penses  incident  thraeto,  including  i 
fees.  This  should  also  be  taken  Ir  > 
in  arriving  at  the  value  of  the  ser  : 
rendered.   It  may  be  that  for  se  ' 
formed  after  April  12,  ibOO;  the  i  i 
passage  of  chapter  60;  p.  83,  Acts  : 
Assem.,  Cunningham  should  recel ; 
per  cent  of  the  unount  collected,  8  ! 
for  in  Uiat  act;  but  as  no  claim  o 
is  made.  In  argument,  and  as  tl  i 
showing  as  to  what  services  were  ; 
after  tbat  date,  we  do  not  make  a  i 
pronouncement  thereon.  By  the  tc  ; 
resolution  of  the  board  of  supervl  i 
uingbam  was  to  have  one  year  fro 
8,  1889,  within  which  to  perform  hi  ■ 
In  the  Shlnn  Case,  supra,  it  Is  sal '. 
Legislature  had  no  power  to  abr: 
contract  But  whatever  rule  may 
ed,  we  do  not  tUnk  a  taxpayer  has 
to  complain  of  payments  already 
der  the  contract,  nor  to  insist  up  : 
leged  unreasonableness  of  a  rontn 
has  been  executed  ir  good  faith  b. 


thereof  by  either  party,  It  1b  doubtful  if  he 
can  Interfere  by  Injunction  after  the  county 
has  recelTed  and  accepted  the  benefits  of  full 
performance  by  the  other  contmctlng  party. 
See  Kagy  v.  Ind.  Dlst.  (Iowa)  80  N.  W.  972. 
Even  if  the  contract  were  abrogated  by  the 
acta  of  the  Twenty-EUgbth  General  Assem- 
bly, before  referred  to,  Cunningham  would 
be  entitled  to  the  agreed,  compensation  for 
services  performed  by  him  prior  to  the  pas- 
sage of  that  act. 

We  reach  the  conclusion  that  plaintiff  was 
not  entitled  to  the  relief  demanded,  or  to  any 
relief,  and  that  the  trial  court  was  In  error 
In  rendering  the  decree  It  did. 

On  plaintiff's  appeal  the  decree  is  affirmed, 
and  on  Gunnlngbam's  appeal  it  1>  rerened. 


OALDWBLL  t.  DBUMMOND  et  al. 

(Snpreme  Court  of  Iowa.    Oct.  28,  1903.) 

FUUDING— ADMISSION— WITHDRAWAIr-DIS- 
POSITION  OF  HOMESTEAD— ORAL 
CONTRACT— VALIDITY. 

1.  The  withdrawal  of  an  admlssioa  contaioed 
in  a  pleading  ia  sufflclently  eridenced,  for  the 
purposes  of  appeal,  hy  an  entry  on  tl^  Judge's 

calendar. 

2.  The  withdrawal,  before  trial,  of  an  admis- 
sion contained  in  a  pleading,  while  it  does  not 
dMtroy  the  force  thereof  as  eridence*  nullifies 
Its  conduuTenflss. 

3.  An  oral  contract,  by  which  a  homestead  is 
to  become  the  property  of  other  persona  on  the 
death  of  the  owners,  in  consideration  of  such 
persons  taking  possession  and  caring  (or  the 
owners,  followed  by  possession,  Is  raltd  and 
effectual  as  against  a  child  of  the  owners  IlTing 
with  them. 

Appeal  from  District  Court.  Linn  County; 
H.  H.  Bemley,  Judge. 

Suit  in  equity  tor  the  partition  of  real  es- 
tate. The  trial  court  found  that  plaintiff  had 
no  interest  In  the  property,  and  he  appeals. 
Affirmed. 

Charles  F.  Clark  and  John  A.  Reed,  for  ap- 
pellant. J.  M.  Thompson  and  D.  B.  Torls, 
for  api>ellees. 

DEEMEK,  J.  John  and  Mary  McCord. 
during  their  lifetime,  owned  the  property  in 
controversy,  which  was  their  homestead. 
Prior  to  some  time  In  October  of  the  year 
1897,  a  daughter,  Mrs.  Driver,  who  Is  also 
plalutlfTs  mother,  lived  with  them.  In  the 
last-named  month  Mrs.  Driver  died,  and  in 
April  of  the  year  1889  the  defendants  moved 
Into  the  property,  and  the  McCords  and  the 
defendants  occupied  the  premises  until  the 
death  of  the  McCords,  which  occurred  as  fol- 
lows: John,  May  15,  1900,  and  Mary,  Sep- 
tember 27,  1901.  Defendant  Mary  J.  Drum- 
mond  is  a  daughter  of  John  and  Mary  Mc- 
Cord, plaintiff  is  a  grandson,  and  one  Wil- 
liam McCord  Is  a  son.  These  were  and  are 
the  only  heirs  of  the  McCords.  Defendant 
Mary  j.  Drummond  purchased  Wlillam  Mc- 


j  he  became  entitled  to  an  undivided  one-tLL-. 
I  thereof,  having  succeeded  to  the  right  of  Lis 
mother.   Defendants  claim  that  they  are  m 
titled  to  the  whole  thereof  in  virtue  of  u 
oral  contract  t>etween  them  and  the  McC<r^ 
entered  Into  about  the  8th  day  of  Ociol'.-r 
,  1897,  whereby  they  (the  Dmmmonds)  wer- 
I  to  leave  their  home  in  Chicago,  oome  *J) 
Cedar  Kaplds,  move  Into  the  property  in  eoo- 
troversy,  and  care  for  the  McCords  dnriij; 
the  remainder  of  their  decllnlns  years,  and  iz. 
.  consideration  therefor  were  to  receive  t> 
j  property  upon  the  death  of  the  McCord^ 
I  that  they  fulfilled  their  part  of  the  contract, 
and  are  entitled  to  have  the  title  to  the  ea- 
tire  premises  quieted  in  them.    They  ala*' 
pleaded  a  subsequent  modification  of  the  coo- 
tract,  but  this  plea  need  not  be  specifiaU; 
I  set  out.   Plaintiff's  answer  to  these  clatnt 
I  was  a  general  denlaL   The  trial  court  fomrl 
j  for  the  defendants,  and  the  appeal  present*: 
!  but  two  or  three  questions  of  either  law  or 
I  fact 

I     The  first  point  made  Is  that  defendants 
I  have  not  established  the  alleged  contract. 
I  This  Is  wholly  a  fact  question.    It  is  conced- 
j  ed  that  such  contract  must  be  establisbed 
I  by  clear,  satisfactory,  and  convincing  proof 
We  shall  not  set  forth  the  various  Items  oi 
evidence  offered  to  establish  the  alleged  con- 
tract.   Suffice  It  to  say  that  we  think  tbr 
defendants  have  met  ttie  bnrdeo  imposed  up- 
on them,  and  have  snfficlently  eetabllalied 
the  contract  as  claimed. 

Next  It  Is  argued  that  defendants  have  not 
shown  performance  on  their  part,  or  soft 
performance  as  is  referable  to  the  contract 
alleged.   Here  again  we  have  a  qneetiott  of 
fact,  and  we  are  constrained  to  hold  against 
I  appellant  on  this  proposition. 
1     2.  The  next  point  is  a  mixed  qnestion  of 
I  law  and  fact   It  Is  contended  that  as  the 
I  property  was  a  homestead,  it  could  not  be 
:  conveyed,  transferred,  or  disposed  of  by  oral 
'  contract   Plaintiff  relies  upon  an  admissioi: 
I  made  by  defendants  in  their  pleadings  that 
I  the  property  was  the  homestead  of  John  Mc- 
j  Cord  until  May,  1900.    This  admission  vas  | 
j  afterward,  and  before  the  trial  of  the  cm»- 
[  withdrawn.   True^  this  Is  shown  simply  by 
an  entry  on  the  Judge's  calendar,  but  for 
I  the  purpose  of  showing  such  withdrawal  we 
I  think  It  Is  competent.   Keller  v.  KUlIon.  9  j 
'  Iowa,  329;  Jones  v.  Field,  80  Iowa.  281.  «  | 
I  N.  W.  753.   Of  course,  this  withdrawal  did 
I  not  destroy  the  force  of  the  admission  as 
I  an  item  of  evidence,  bat  it  did  nnlUfy  Its 
conclusiveness.  | 

We  have  found  that  there  was  a  contract 
such  as  is  claimed,  and  that  It  was  for  what  j 
was  theretofore  the  McCord  homestead.  Is  | 
such  a  contract  when  performed  on  the  one 
side,  valid  and  enforceable?  Our  own  cases 
give  no  uncertain  answer  to  tlda  pn^waitlML 
.  See  Drake  v.  Palnta,  77  Iowa,  7S1.  42  >'. 


y  in  point,  it  is  tnere  neia  tnat  saca  a 
wntract  for  the  disposition  of  the  homestead 
8  valid,  for  the  reason  that  the  making  of 
racb  a  contract,  followed  by  possession,  ter- 
nlnates  the  prior  homestead.  We  need  not 
impllfy  on  this,  as  the  case  dlaposes  of  ap- 
wllanf  B  contention. 

Appellees  hare  established  the  material  al- 
^atlons  of  tiwtr  cross-petition,  and  the  de- 
aee  In  tbelr  ftiTor  Is  afflrmed. 


3TATB  SAY.  BANK  OP  tOQAN  T.  HtTNT- 
BR  et  al. 

(Supreme  Court  of  Iowa.    Oct.  81,  1908.) 

AFPEAL-BXCBPTIONS— REVIEW. 

1.  Where,  in  a  salt  to  set  aside  two  convey- 
ancea  alleged  to  be  fraodalent,  plaintiff  took  an 
exception  only  to  so  much  of  the  decree  as  de- 
nied relief  as  to  one  of  the  conveyances,  and  did 
not  appeal  from  so  much  of  the  decree  as  set 
aside  the  other,  and  no  appeal  was  taken  by  the 
defendants,  the  validity  of  the  decree,  in  so  tar 
as  it  related  to  the  conv^anoe  set  aside,  could 
not  be  reviewed. 

Appeal  from  District  Court,  HairiBon 
County;  O.  D.  Wheeler,  Judge. 

Action  to  set  aside  certain  conveyances  of 
real  estate  as  in  fraud  of  creditors.  As  to 
a  conveyance  made  to  the  defendant  Carrie 
Ilmiter,  the.  decree  was  In  favor  of  plaintiff. 
As  to  a  conveyance  made  to  the  defendant 
T.  F.  Jefferson,  the  decree  was  In  favor  of 
said  defendant  From  such  adverse  portion 
of  the  decree,  the  plaintiff  appeals.  Affirmed. 


Roadlfer  Sc  Arthor,  for  appellant 
ran  &  Bgan,  for  appellees. 


Gocb- 


BISHOP,  0.  J.  Plaintiff  la  «  judgment 
creditor  of  tbe  defendant  William  Hunter, 
the  Indebtedness  upon  which  Its  judgment 
is  based  antedating  the  oonveyancefl  In  ques- 
tl<»L  In  1800  Bald  defendant  was  the  avmer 
of  the  legal  title  to  two  tracts  of  land  In 
Harrison  county— one  of  80  acres  and  me  of 
20  acres.  In  tbe  latter  part  of  that  year  he 
conv^ed  Oils  wife  Joining  the  80«cre  tract 
to  the  defendant  T.  F.  Jefleroon,  his  son-ln- 
law.  At  about  the  aame  time  he  ctrnveyed 
the  20-aere  tract  to  bis  wife  and  codefendant, 
Carrie  Hunter.  It  is  conceded  that  WUUam 
Hunttt'  wfta  Involved  In  Indebtedness  far  be- 
yond Ua  ability  to  pay.  It  is  contended  on 
behalf  of  tbe  appellant  bank  that,  under  the 
evidence  Introduced,  there  should  have  been 
a  decree  aetting  aside  the  Jdterson  convey- 
ance. We  are  unable  to  say  that  the  finding 
of  the  trial  court  to  the  contrary  was  not 
Justified.  Jdferson  la  a  weU  to  do  farmer 
living  four  or  five  miles  from  tbe  Hunters. 
He  vMted  them  occasionally,  and  It  appears 
that  he  knew  that  William  Hunter  was  In- 
debted to  some  extent,  but  not  tbe  amount 
tboreof.  He  did  not  know  of  the  indebted- 
uesB  to  plaintiff.  It  aeema  that  Hunter  ap- 
[voadied  him  with  a  pn^osltion  to  sell  tbe 


was  reacnea  wnc 
veyance,  and  In  i 
sumed  an  incuml:  i 
ing  to  $1,100,  an 
money.  It  Is  tru  j 
quite  informal,  a 
BtanQes  shown  w) 
suspicion.   But  t 
finding  that  the 
not  quite,  the  vain  [ 
presenting  tbe  det  i 
terlng  upcm  any  c  i 
thereto,  we  are  co  ' 
du^on  that  a  cat 
Jefferson,  or  parti  ; 
been  made  out. 

Counsel  npon  be  i 
tbe  merits  of  tbe  i 
the  conveyance  of  I 
defendant  Hunter  i 
exception  to  so  m  i 
related  to  the  rel  : 
defendant  Jefferso 
80  much  of  the  di  ■ 
The  record  before  : 
any  appeal  was  i 
Hunter.  We  cann  I 
question  made  In  i  ' 
to  the  conveyance  ) 
which  was  ordered  ■ 

Tbe  decree  is  atl  : 


CHASE  T.  ! 
(Supreme  Court  o 

APPBAL-nASSIONlC 

(  I 

1.  The  fact  that  s 
sustained  generalhf  •, 
which  are  "ridiculoi  i 
varj  the  rule  that  a : 
cifically  challenging  : 
as  to  but  part  of  1 1 
insufficient  to  presen 

Appeal  from  Dls : 
W.  H.  McHenry,  J  i 

Action  at  law  tc 
to  be  due  plaintiff 
sale  of  certain  real 
of  the  trial  court  r 
his  petition  the  plal: 

Dunshee  &  Dotu, 
McLaughlin,  for  api 

PEB  CURIAM. 
Buatalned  striking  fi- 
amendment  to  bla  ; 
of  errors,  we  have 
presented  by  the  o: 
arguments  of  coune 
rer  to  the  petition  1 
tinct  grounds  or  as 
talned  generally.  1 
speclflcally  challeng 
ruling  as  to  but  pa. 


It  la  said  tbe  present  case  may  be  treated  as 
an  exception  to  the  rule  because  some  of  the 
grounds  of  demurrer  are  "ridiculous  and  im* 
posf^ible,"  and  "it  Is  not  fair  to  assume  that 
the  decision  could  have  been  based  on  such 
grounds."  We  know  of  no  principle  or  prec- 
edent which  authorizes  us  to  take  tbe  posi- 
tion thus  suggested.  A  demurrer  based  on 
several  distinct  grounds,  when  sustained  gen- 
erally, must,  for  tbe  purposes  of  appeal,  be 
considered  as  having  been  sustained  upon 
each  and  every  ground  stated,  and,  in  order 
to  be  reconsidered  or  reviewed  in  this  court, 
tbe  ruling  must  be  challenged  as  to  each  of 
anch  grounds;  and  It  Is  not  within  our  prov- 
ince to  say  that  the  trial  court  could  not 
have  considered  any  one  or  more  of  them. 
The  judgment  below  Is  therefore  affirmed. 


WITZBL  v.  ZUEL  et  al. 
(Snpreme  Court  of  UinneBota.   Oct.  SO,  1908.) 

TRIAU-BVIDENCK— MOTION    TO  STRIKE— PA- 
ROL BVIDENCB-NBTW  TRIAL-MISCON- 
DUCT OF  COUNSEL. 

1.  Lands  were  listed  with  defeodanta  for  sale 
OD  commission.  They  employed  plaintiff  to  se- 
cure pnrdiasers,  for  which  he  was  to  be  paid  a 
specified  price  per  acre.  Through  plaintiff's  ne- 
.gotiatlons  sales  were  made  for  which  he  seeks 
compensation,  whereby  it  became  material  to 
show  the  amount  paid  for  several  tracts.  At 
the  trial  plaintiff  ^ave  oral  evidence  to  establish 
the  prices  paid,  withont  objection.  Afterwards, 
when  it  appeared  that  executed  contracts  for 
sales  expressed  therein  the  consideration  paid 
for  each  tract,  defendants  moved  to  strike  oat 
the  entire  testimony  of  plaintiff  relative  to  such 
soles  without  specifying  the  particular  part 
though  a  portion  thereof  was  not  objectionable. 
Held,  that  tbe  motion  was  properly  denied,  and 
upon  the  further  ground  that  the  consideration 
named  in  the  contracts  was  not  conclusive,  but 
misht  be  shown  by  parol. 

2.  During  the  trial  of  the  cause  there  were 
statements  made  by  plaintiff's  attorney  in  the 
presence  of  tbe  jnry  to  the  effect  that  opposing 
counsel  had  made  ho  admission  decidedly  in- 
jurious to  the  defendants'  interests.  These  re- 
marks were  at  once  reproved  by  the  court,  who 
then  instructed  the  jury  to  disregard  the  same, 
and  disabuse  their  minds  of  any  prejudicial  in- 
fluence caused  thereby.  Betd  that,  the  impro- 
priety of  counsel  having  been  properly  correct- 
ed, the  court  was  not,  as  a  matter  of  law.  re- 

auired  to  grant  a  new  trial  for  such  miscon- 
uct. 

(SyUabus  by  the  Court) 

Appeal  from  District  Court,  Blue  Eartb 
County;  Lorln  Gray,  Judge. 

Action  by  Louis  A.  Wltzel  against  EL  M. 
Zuel  and  M.  C.  Johnson,  partners  known  as 
the  Northern  Land  St  Immigration  Company. 
Verdict  for  plaintiff.  From  an  order  deny- 
ing a  new  trial,  defendants  appeaL  Af- 
firmed. 

W.  B,  ft  O.  D.  Geddes,  for  appellants. 
Thomas  Hughes,  for  respondent. 

f  1.  Sea  BrUenee,  vol.  tO,  CenL  Dig.  tl  UU,  lUI. 


tborlzed  plaintltT  to  solicit  ajad  procure  per 
chasers  of  their  listed  lands.  Kor  his  frr- 
Ices  he  was  to  have  from  bis  employen  n 
compensation  a  designated  price  tor  «7. 
acre  sold.  Defendants,  uim>ii  tbe  issue  leti- 
dered  in  the  pleadings,  claim  tbat  the  ocir 
contract  between  the  parties  relative 
plaintiff's  pay  was  in  writing,  by  whicb  i> 
was  to  have  a  less  sum  per  acre  than  tr. 
claimed  under  a  subsequent  alleged  ebtsr 
in  the  written  agreement.  Several  a.^ 
through  the  instnunentallty  of  plalntur  vr> 
admitted.  As  to  another  it  was  claimed  ttr 
plalntlfl,  by  fraudulent  representations,  ir 
duced  a  purchaser  to  deal  directiy  with  ti- 
owners,  whereby  defendants  lost  tbeir  aa:- 
missions,  amounting  to  a  snbetanttal  sol 
and  which  it  was  sought  to  offset  agams: 
plaintiff's  claim.  The  cause  was  tried  to  i^- 
court  and  a  Jury.  Plaintiff  bad  a  verdifl. 
which  materially  reduced  bis  demands.  Upcci 
a  settled  case  there  was  a  motion  for  a  new 
trial,  which  was  overmled.  Prom  this  oni<T 
defendants  appeal. 

The  contention  upon  tbe  evidence  -prwa 
ed  an  Issue  as  to  whether  there  had  beoc  a 
parol  modiflcatlon  of  the  admitted  wnn=!i 
agreement  between  the  parties,  wheretry,  ur; 
der  the  new  arrangement,  plaintiff  -was  to  V 
allowed  a  larger  amount  i)er  acre  for  tt« 
sales  secured  by  him  than  was  proTlded  t-'c 
in  the  previously  executed  Instrument.  TTff-r» 
was  also  a  question  of  tect  whetber  tbe  act* 
arising  from  the  conduct  of  plaintiff  in  deaJ 
Ing  directly  with  the  owners  instead  of 
through  the  defendants  had  been  adjusted 
Upon  the  issues  raised  by  the  pleadings  the 
evidence  fairly  and  reasonably  presented  id 
Issue  of  fact  to  be  determined  by  the  Jury, 
and  tbe  verdict  was  not  so  palpably  agalnft 
the  weight  of  evidence  that  the  ord«-  of  ttv 
trial  court  must  be  reversed  for  that  reaBim. 

Several  assignments  are  based  upoo  the 
refusal  of  tbe  trial  court  to  grant  blanket 
motions  to  strike  out  all  tike  testimony  of 
plaintiff  concerning  the  sales,  which  ini-Iv■^ 
ed  evidence  of  the  prices  paid  for  tbe  trai 
sold  by  the  purchasers,  upon  the  grooihi 
tbat  the  contracts  with  such  purchasers  bad 
been  reduced  to  writing.  The  court  did  nor 
err  in  denying  this  motion  for  the  very  sntS- 
clent  reason  that  a  portion  of  tbe  evident 
was  not  objectionable,  and  it  seems  at^^ 
clear  that  under  any  circumstances  tb« 
amount  of  consideration  for  land  In  tbe 
written  Instruments  referred  to  vtrs  not  cod- 
duslve,  but  might  be  shown  by  parol. 

It  was  claimed  by  counsel  on  tbe  arph 
ment  that  tbe  most  serious  error  occurriny 
at  the  trial  was  tbe  alleged  misconduct  ot 
plaintiff's  counsel  in  remarks  during  the  he9^ 
ing  which  are  claimed  to  have  been  prejudi- 
cial to  defendants,  and  for  which  the  t-^.r: 
should  have  ordered  a  new  trial.  After  an  o^h 
Jectlon  to  certain  evidence  as  inmrnnetentaod 


ifendant:  "You  told  me  yourself,  Mr.  Funk, 
lat  tbie  man  Wltzel  [plaintiff]  bad  a  good 
Lse.     Mr.  Funk:   X  take  ezceptioD  to  that 
Mnark   of  counsel,  and  I  resent  It.  Mr. 
[ugliea:    Well,  you  know  yon  did  say  so. 
he  Court:  Mr.  Hugbes,  you  can  take  tbat 
latter  up  on  the  street,  but  you,  gentlemen 
f  tbe  Jury,  should  not  be  Influenced  in  the 
sast  by  any  talk  that  may  he  had  between 
ouQsel.    You  should  disabuse  your  minds 
if  it  all.    It  Is  highly  Improper  that  such  re- 
aarka  should  be  made.    Mr.  Funk:  I  apoi- 
tglze  to  the  Court.   Mr.  Hughes:  Yes,  I  do 
I  ISO,  your  honor."   The  remarks  of  counsel 
or  the  plaintiff  In  referring  to  expressions  of 
iplnion  by  opposing  counsel  do  not  appear 
rrom  the  record  to  have  been  suggested  by 
inythlng  that  occurred.   They  were  unneces- 
sary, decidedly  improper,  and  called  for  the 
Immediate  notice  and  repreheoaloD  of  the 
court,  who  applied  thereto  a  moat  appropriate 
and  sensible  rebuke,  doing  all  that  could  be 
Justly  required  to  correct  any  baneful  effect 
that  might  haTe  been  produced.  Nothing 
more  appears  to  have  been  desired  by  de- 
fendants at  the  time.   We  cannot  assume 
tbat  tbe  unauthorized  statements  of  an  at- 
torney In  the  trial  of  a  lawsuit  would  be 
more  Influential  with  the  jury  than  the  prop- 
er and  temperate  direction  of  tbe  court  to 
disregard  tbe  same,  and  wo  would  not  feel 
Justified  In  holding  that  the  court,  who  crit- 
ically observed  the  course  of  the  trial,  and 
could  better  determine  and  judge  of  the 
effect  produced  by  the  impropriety,  should 
set  aside  a  verdict  and  order  a  new  trial 
because  counsel  hare  Indulged  in  improper 
and  nnjnstiflable  statements.   Judicial  tn- 
vefltlgatlon  necessarily  must  be  conducted  un- 
der the  Buperrlalng  control  of  the  presiding 
magistrate,  who  is  entitled  to  and  universally 
enjoys  the  esteem  and  respect  of  his  co- 
ordinate servants  in  tbe  administration  of 
Justice;  hence  we  cannot  presume  that  a 
jury  has  disregarded  the  timely  admonition 
<jt  the  court  where  it  has  properly  corrected 
tbe  Intemperate  action  of  its  officers,  who  ac- 
knowledge the  justice  of  socb  r^roval,  and 
■Dbmlt  to  its  authority. 
Order  affirmed. 


ABNDT  T.  THOMAS  et  aL 
(Suprome  Court  of  Minnesota.   Oct.  80,  1908.) 

HIOHWAT— ESTABLISHMENT— EVIDKNCB— 
JUDGMENT— CORRECTION— NEW  TRIAL. 

1.  In  an  action  for  trespass  upon  real  estate 
tile  material  controversy  involved  was  the  ex- 
iBtence  of  a  highway.  Upon  this  issue  the  evi- 
dence was  conflicting,  and  the  finding  of  tbe 
court  that  there  was  no  highway  where  the  de- 
fendants were  alleged  to  have  trespassed  held  to 
have  been  sufficiently  topported  by  the  evi- 
dence. 

2.  The  evidence  tended  to  show  that  the  de- 
fendinti  trespassed  upon  a  smaller  portion  of 


ordenng  an  injunction  to  i 
passes,  thus  including  pla<  ; 
might  have  a  lawfnl  right  1 1 
conceded  highways.  Held 
sion  was  too  broad,  tbe  pa;  I 
have  called  the  attention  1 1 
and  requested  tbat  a  prope  ' 
<wblch  was  not  done),  hefi 
versal  of  the  order  denying  i 
(SyUahns  by  the  Oonrt) 

Appeal  from  District 
County;  Lorin  Cray,  Judf  i 

Action  by  Fred  Arudt  aj 
as  and  others.    Verdict  t : 
an  order  denying  s  new  t ' 
peal.  Affirmed. 

Th(»nas  Hngbes  aiul  ^ 
appellants.   W.  L.  Comstc  i 
for  respondent 

LOVELY.  J.  Plaintiff 
quarter  section  of  land  in  I 
Defoidants,  one  of  whom  ; 
highways,  under  the  claiti 
legal  road  upon  a  portion  i 
ed  thereon,  plowed  and  gr 
60  rods  in  length  without 
the  plaintiff.  This  action 
cover  damages  occasioned  I 
passes,  and  for  an  injuncll 
ther  Interference  with  pl;i 
The  cause  was  tried  to  thi 
that  defendants  wrongfull:i 
ises  described,  and  injuv 
thereon,  to  plaintiff's  Inji 
amount;  also  that  defem 
commit  ftirther  trespasses 
tbat  defendants  should  be 
tering  upon  the  quarter  si 
tbe  complaint  to  interfc 
crops,  or  for  any  purpose 
sent  of  the  plaintiff,  and 
In  accordance  with  such  fli: 
moved  for  a  new  trial,  ''i 
Defendants  appeal  from  t: 
Upon  proper  asslgnmen 
fact  Is  presented  on  this  n> 
portion  of  plaintiff's  land 
and  grading  was  done  was 
If  it  was,  defendants'  actn 
not,  the  trespasses  entitles 
ages,  and  the  admitted  pur 
to  maintain  a  highway  at 
justified  an  Injunctlonal 
them  from  so  dolug.  Our 
:  evidence  supports  the  vien 
!  reasonably  sustains  the 
;  trial  court  that  the  place 
I  and  grading  was  done  was 
I  well  as  that  damages  wei 
I  ed.  During  the  trial  It  i 
'  portion  of  plaintiff's  lam 
,  passes  were  committed  ci 
were  adjacent  to  other  publ 
were  on  tbe  same  quartc 
some  eKtent  tbe  erltlmce  ] 


also  on  pUdntlff'B  land.  However,  the  real 
qaesUm  iDTolved  was  over  the  strip  wbere 
the  plowing  was  done,  and  traveled  toads  at 
otbra-  places  are  not  lUsputed  to  be  lawful 
roads  by  plaintiff. 

It  Is  urged  very  atrennonsly  that  the  find- 
ings and  order  of  the  conrt  went  too  ftir;  that 
defendants,  who  were  antborlzed  to  act  for 
the  town  In  Improving  its  legal  ways  on  plain- 
tUfs  qnarter  sectltm,  were  thereby  restrain* 
ed  trcm  exorcising  anthorlsed  lawful  rights. 
While  it  is  and  has  been  conceded  that  th^ 
wwe  highways  on  plalntUTs  quarter  section 
which  the  town,  through  its  servants,  had  a 
right  to  imim>ve,  the  material  Issue  contested 
In  this  suit  was  over  the  strip  of  land  where 
the  trespasses  were  commlttM,  to  which  It  Is 
clear  the  courts  attention  at  the  trial  was 
directed,  and  to  which  its  findings  were  In- 
tended to  apply,  and,  if  Its  condnstons  ot 
law  or  fact  in  this  respect  ^braced  more 
than  was  necessary,  tlie  course  of  the  evi- 
dence at  the  trial  did  not  indicate  that  the 
deCeodants  desired  to  protect  the  rights  of 
the  public  authorities  to  Improve  highways 
over  which  there  was  no  controversy.  TbK 
real  Issue  was  over  the  strip  where  tlie  plow- 
ing and  grading  was  done.  It  was  this  par- 
ticular place  that  was  the  especial  subject  of 
contention,  and  If,  by  reason  of  the  fact  that 
there  were  other  highways  at  places  on  plain- 
tiff's land  wher^n  the  court  nuy  have  nnln- 
tentlonally  enjoined  defendants  from  exer- 
cising legal  authority,  we  cannot  doubt  that, 
if  its  attention  had  been  called  to  the  inad- 
vertence  In  this  respect,  a  correction  would 
have  been  made  to  fit  the  findings  to  the  pre^ 
else  description  of  the  strip  as  to  which  de- 
fendants* rights  were  litigated  by  the  evi- 
dence. This  appeal  Is  from  an  order  denying 
a  new  trial.  The  point  that  the  order  was 
too  broad  In  the  respects  stated  was  not  pre- 
sented on  such  motion,  and  It  seems  to  ns 
very  clear  that,  before  defendants  have  a 
right  to  demand  its  reversal,  some  sugges- 
tion should  have  been  made  of  the  alleged 
error  assigned  tot  the  first  time  hare.  This 
was  but  fair  to  the  trial  court 

Under  the  course  adopted  at  the  trial  we 
do  not  think  appellants  are  entitled  to  an 
absolute  reversal  of  the  order  appealed  from. 
If,  as  probable,  It  would  be  found  by  the 
trial  court  from  a  review  of  the  evidence 
that  the  findings  should  have  been  limited 
In  their  scope  to  a  specific  description  of  the 
land  where  the  trespasses  were,  under  Its 
findings,  committed,  and  to  which  the  same 
were  Intended  to  apply,  defendants,  by  their 
failure  before  the  new  trial  was  denied,  to  In- 
sist upon  their  rights  In  this  respect,  are  re- 
sponsible for  the  Injurious  consequences 
which  are  liable  to  restrict  their  lawful  privi- 
leges hereafter. 

The  order  appealed  from  is  affirmed,  with- 
out prejudice,  however,  to  the  defendantfi 


particularly  designate  tbe  specUte  tocattiy 
where  the  trespasses  were  commlttBd. 
Order  afflrmcd. 


BOABDON  V.  CUSHIKG  et  aL 
(Supreme  Court  of  Minnesota.    Oct.  30.  190S 

BUIUHNO  CONTRACT-CONSTRUOnOM-CXni 
WORK— EVIDENCE. 

1.  In  a  building  contract  which  requiiol  i 
claim  In  writing  to  be  presented  to  the  sxcki- 
tect  by  the  contractor,  of  any  act,  neclect.  6h 
lar,  or  default  of  the  owner  or  architect  ooet- 
Bloning  d^y  In  the  completion  of  the  -wtA, 
lUld,  uat  such  proTision  did  not  apply  to  extti 
work  which  such  contractor  was  required  9 
perform,  to  which  he  assented  npcm  proper  d^ 
mand  therefor. 

2.  Htid,  upon  an  ezamioation  ot  the  eridcno, 
tliat  it  was  auflSdent  to  sostain  the  verdict. 

(SylUbns  hy  the  Coort) 

Appeal  from  District  ComX  Ramaey  Ooob- 
ty;  Lewis,  Judge. 

Action  by  Timothy  Beardon  against  Lntbs- 
S.  Cnshing  and  others.  Terdlct  fur  plaintiff. 
From  an  order  denying  a  nevr  trial,  defend- 
ants appeal.  Affirmed. 

Clapp  &  Macartney  and  Stevens,  O'Biln. 
Cole  &  Albrecbt.  for  appellants.  G.  D.  ft  T. 
D.  O'Brien,  for  reapuident. 

LOVELY,  J.  Plaintiff  entered  into  a  writ- 
ten agreement  with  defendants  wberebj  tte 
former  was  to  perform  labor  in'tbe  constmc- 
tion  of  a  building  In  the  city  of  St.  Paul,  aoi 
to  furnish  materials  therefor  accoidlng  to 
designated  specifications  and  conditions.  The 
work  and  materials  were  furnished,  and  tiK 
building  was  completed  and  accepted  by  de- 
fendants. This  action  is  to  recover  for  em 
work  demanded  by  defendants  and  perform- 
ed by  tbe  plaintiff.  The  cause  was  tried  to 
tbe  court  and  a  Jury.  There  was  a  verdict 
in  favor  of  plaintiff,  substantially  accCTdinr 
to  the  demand  in  his  complaint.  This  appe&i 
is  from  an  order  denying  a  motion  Cor  a  new 
trial. 

By  the  terms  of  the  contract,  tbe  work  wu 
to  be  performed  in  77  working  days, 
clng  July  1,  and  to  be  concluded  September  30. 
1901.  It  was  provided  that  if  the  plaintiff 
be  obstructed  or  delayed  In  the  prooecotloi 
of  tbe  work  by  the  "act,  n^lect,  delay  or  df~ 
fault  of  the  owner  or  the  architect  or  tbe 
employes  g<Ang  on  a  strike  or  by  any  atbtt 
contractor  employed  by  the  owner  upon  xJk 
work  tor  other  causes  not  necessarr  to  tc 
mentioned  here],  then  the  time  fixed  for  Ha 
completion  of  tbe  work  shall  be  extended  fbr 
a  period  equivalent  to  the  time  lost  by  ra- 
son  of  any  or  all  of  these  causes,  but  do  socb 
allowance  is  to  be  made  unless  a  claim  there- 
for la  presented  in  writing  to  the  arcbiteit 
within  twenty-four  hours  of  the  occnrreocf 
of  such  delay.  The  duration  of  such  extra- 
sion  to  be  certified  by  the  architect.'*  Ite 


-cbitect  and  when  so  made  the  value  of  the 
ork  added  or  omitted  shall  be  computed  by 
e  architect  and  the  amount  so  ascertained 
lall  "be  added  to  or  deducted  f^m  the  con- 
act  price,"  with  a  pzovlslon  for  arbitration 
case  of  differences. 

At  the  trial  it  was  a  ctrntestod  Issue  of  fact 
1  to  when  the  plaintiff  was  allowed  to  entw 
Its  performance;  be  contending  that 
i  did  not  get  possession  of  the  bnlldlng  so 
I  to  commence  work  until  the  latter  part  of 
nsust,  nearly  two  months  after  the  time 
>eclfled  in  the  contract  Upon  this  quea- 
on  the  testimony  is  conflicting,  but  our  ex- 
xiinatioii  of  the  record  requires  us  to  aus- 
lin  the  Terdict  in  this  respect  During  the 
>natruction  of  the  building,  defendants  from 
me  to  time  demanded  alterations  requiring 
ctra  work  of  the  value  of  over  99,000.  The 
olldlng,  when  finished,  complied  with  the 
}nttact  except  that  it  was  not  completed  In 
me.  The  extra  worK  was  ot  the  full  value 
emanded,  but  It  la  insisted  that  under  the 
rovisions  relating  to  delays  defendants  could 
Imlnlsh  plaintiff's  right  to  compensation  In  a 
ubBtantlal  sum,  because  the  building  was  not 
nlahed  until  after  the  date  required  in  the 
ontract  upon  the  ground  that  plaintiff  did 
ot  give  notice  of  any  intended  claim  for  ex- 
ra  woA  under  a  further  stipulation  in  such 
greement  which  is  as  follows:  "That  shonld 
he  contractor  fail  to  finish  the  work  at  the 
Ime  agreed  upon  *  *  *  be  shall  pay  or 
llow  the  said  second  parties  [defendants] 
)y  way  of  forfeiture  the  sum  of  ?25.00  per 
lay  for  each  and  every  day  thweafter  the 
aid  worit  Shan  remain  Incomplete."  The  trial 
Murt  treated  this  part  of  the  contract  as  a 
irovlslon  for  liquidated  damages.  Without 
letermlnlng  whether  this  conclusion  was  le- 
;al1y  accurate,  it  is  sufficient  to  say,  in  view 
)f  the  result  that  defendants  have  no  cause 
if  comi^int  In  thia  respect;  bence  the  dispo- 
iltlon  of  this  appeal  depends  upon  the  deter- 
mination of  the  question  whether  the  extra 
W(n*k  which  was  required  by  the  defendants 
and  the  architect  delayed  the  completion  of 
the  building  to  such  an  extent  as  excused  the 
plaintiff  from  finishing  it  until  the  time  he 
turned  It  over  to  them. 

Upon  the  evidence,  It  was  a  fair  question 
of  fact  for  the  Jury  whether  the  extra  work 
caused  the  delay,  in  the  construction  of  the 
building  until  It  was  flnlshed,  but  no  no- 
tice was  given  by  plaintiff,  at  any  time  aft- 
er the  extra  woi*  was  ordered,  to  the  owners 
or  the  architect,  that  the  same  would  cause 
delays,  or  that  the  contractor  would  de- 
mand further  time,  nor  were  any  claims 
made  on  that  account;  and  it  is  the  serious 
contention  of  defendants,  upon  the  construc- 
tion of  that  part  of  the  contract  which  pro- 
vides for  making  claims  where  any  act  of 
theirs  interfered  with  the  completion  of  the 


down  to  a  consideration  of  the  legal  effect  ot 
the  foltowing  words,  "act  n^lect  delay  or 
default  ct  the  owner  or  the  architect"  con- 
tained therein.  It  ifl  urged  for  the  defend- 
ants tiiat  the  spedflc  term  "act"  hi  its 
broadest  signification,  embraces  a  demand 
or  order  for  extra  wo^  and  that  it  wu 
the  du^  of  plaintiff,  wh«i  the  same  was  re- 
quired, If  It  would  cause  delay  which  would 
excuse  the  contracted,  he  must  within  the 
time  required  notify  the  def«idants  of  that 
fact  and  make  claim  therefor.  It  is  some- 
what dlfilcult  to  appreciate  the  necessity  ot 
sucb  a  notice  and  claim  being  applied  to  ex- 
tra work,  which  was  to  be  ordered  by  tlie 
architect  and  of  course  must  be  assented 
to  and  acted  upon  by  the  contractor.  As- 
suming, what  is  probably  true,  that  where 
each  demand  tor  extra  work  would  not  be  a 
radical  departure  from  the  contract  it  would 
bave  to  be  conwlied  with,  yet  the  defendants 
and  the  architect  must  have  understood  the 
natural  consequence  of  sach  demands  in  re- 
tarding the  completion  of  the  building;  and 

,  if  tiie  plaintiff,  before  he  could  assent  to 
and  enter  upon  any  changw,  must  give  no- 
tice to  tbe  defendants  that  be  would  claim 
time  for  delays  by  reason  thereof,  It  is  not 
easy  to  see  that  any  practical  benefits  would 
accrue  to  either  party  through  such  informa- 
tion. The  only  apparent  suggestion  that  can 
be  made  for  tbe  necessity  of  such  notice 
would  be  that  If  tbe  extra  woik  asked  for 

,  would  delay  the  completion  of  the  building, 
defendants  might  withdraw  their  demand 
therefor.  No  provision  In  the  contract  Is 
made  for  such  an  adjustment  or  ^thdrawal. 
An  estimation  of  the  expenses  of  changes 
requested  might  be  difficult  and  of  itself  Im- 
pose exactions  upon  the  plaintiff  that  would 
add  to  his  specified  duties.  Hence,  U  we  hold 
that  the  word  "act"  requires  what  seems  to 
be  an  unnecessary  duly  by  plaintiff,  it  must 
be  upon  a  very  strict  construction.  It  may 
be  that  the  word  "act"  would  literally  include 
a  demand  for  extra  work,  but  it  seems  quite 
plain  that  this  was  not  the  understanding  of 
the  parties.  The  evidence  showing  the  cbar^ 
acter  of  the  alterationB  and  the  number  of 
demands  that  were  made  for  them  covered 
very  many  instances.  No  objection  appears 
to  have  been  made  by  the  plaintiff  to  such 
changes  when  they  were  assented  to;  nei- 
ther does  It  appear  that  the  defendants 
found  any  fault  with  the  course  taken  by 
the  plaintiff,  or  suggested  that  they  desired 
or  relied  upon  formal  notice  and  claims  by 
plaintiff.  So  tliat  upon  a  finding  that  the 
extra  woik  was  of  the  value  contended  for, 
and  that  the  delays  were  occasioned  thereby, 
we  are  able  to  discover  no  equitable  merit 
in  this  contention,  for  clearly  the  architect 
and  the  owner  could  not  have  been  injured 
by  the  failure  of  plaintiff  to  give  them  notice 
of  what  tb^  knew  or  ahoiiMl-  iMQp^ 


a  Just  principle  that,  wbere  damages  are 
sought  for  the  default  of  another,  the  party 
who  suffers  must  do  nothing  to  enhance, 
bat  should,  if  possible,  minimize,  the  same. 
Hence  the  strict  construction  contended  for 
which  gives  to  the  word  "act"  a  larger  and 
broader  Import  than  the  other  terms  asso- 
ciated with  It  would  place  the  plaintiff  in  a 
perilous  position.  He  would  have  to  give 
the  notice  and  make  the  claim  on  every  occa- 
sion that  extra  work  was  demanded,  and  If 
It  was  apparent  that  he  misunderstood  bis 
duty  In  that  respect,  and  failed  to  do  so,  the 
larger  the  amount  of  extra  work  furnished, 
the  greater  would  be  the  amount  of  damages 
to  be  charged  up  against  him.  We  are  not 
inclined  to  favor  what  seems  to  us  to  be  an 
unjust  interpretation,  but  in  the  application 
of  the  maxim,  "Nosclttir  a  bocIIs,"  find  a  sen- 
Bible  reason  for  holding  that  the  word  "act" 
referred  not  to  those  matters  which  were 
presumably  within  the  knowledge  of  both 
parties,  and  Intelligently  assented  to  by  each, 
but  rather  to  any  act  whose  character  is  to 
be  ascertained  by  reference  to  the  other 
words  associated  with  it  in  the  same  con- 
nection, and  manifestly  applied  only  to  neg- 
lects or  defaults  of  the  owners  and  architects 
not  acquiesced  In  by  the  contractor,  or  de- 
termined by  agreement  or  conveutloD  of  the 
parties. 
Order  affirmed. 


J.  B.  STREETER.  JB.,  CO.  T.  JANtJ. 
(Supreme  Court  of  Blinnesota.  Not.  6,  190S4 

BBALED  INSTRUMENTS— ACTION  AOAINST 
PRINCIPAI^VBNDOR   AND  VENDEE. 

1.  All  distiDctioDs  which  had  theretofore  ez- 
isted  between  unsealed  or  simple  contracts  and 
contracts  under  seal  (^cialties).  between  pri- 
vate parties,  were  abrogated  by  Laws  1800,  p. 
88,  c.  86)  which  abolished  the  use  of  private 
seals. 

2.  This  Btatate  applied  In  an  action  bronght 
to  recover  as  apainet  an  undisclosed  principal, 
alleged  to  have  been  the  real  vendee  In  a  con- 
tract for  the  purchase  and  conveyance  of  land 
actually  executed  under  seaL 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Jadiion  Coun- 
ty; James  H.  Qulnn,  Judge. 

Action  by  tlie  J.  B.  Streeter,  Jr.,  Company 
against  Joseph  JaniL  Verdict  for  defendant. 
From  an  order  denying  a  motion  for  a  new 
trial,  plaintiff  appeals.  Beversed. 

M.  El  Foley,  for  appellant  L.  F.  Lam- 
mers,  for  respondent. 

COUjIXS,  J.  In  this  action  the  plaintiff 
corporation  is  attempting,  as  vendor,  to  en- 
force payment  of  an  amount  due  In  accord- 
ance with  the  terms  of  a  written  executory 
contract  for  the  purchase  and  conveyance  of 
real  estate.  The  defendant  was  not  named 
in  the  contract,  nor  did  he  execute  it.  The 
claim  Is  that  defendant  Is  an  undisclosed 


person  named  In  the  Instrument  as  reai^ 
was  simply  acting  as  defendant's  agent  wbtt 
he  made  the  purchase  and  executed  the  cofr 
tract.  It  stands  admitted  tliat  plaintiff  bsd 
no  knowledge  that  this  defendant  was  tie 
principal  until  long  after  the  contract  m 
entered  Into.  At  the  close  of  plaintilTs  tes- 
timony, and  upon  motion  of  defendant,  t^ 
court  instructed  the  Jury  to  Jlnd  a  verdict  ta 
favor  of  the  latter,  which  was  done,  and 
tbe  appeal  is  from  an  order  refuatng  to  graDt 
plalntlCTB  motion  for  a  new  trial.  The  retort* 
showB  that  in  the  year  1902  defendants  ec^ 
a  young  man,  entered  Into  a  contract  iiBd<T 
seal  with  the  plaintiff,  whereby  tbe  latt'-r 
agreed  to  sell  and  convey  to  tbe  former  soi3t 
1,600  acres  of  land  \n  North  Dakota,  Ok 
agreed  consideration  being  $13,525.  Of  thl? 
amount,  $75  was  paid  down,  $3,450  was  t> 
be  paid  In  Installments  prior  to  Novanb^r 
Ist  following,  and  tbe  balance  In  yearly  paj- 
ments  of  $1,025,  evidenced  by  tbe  son's  prom- 
issory notes.  Two  hundred  and  eighty-fire 
dollars  was  afterwards  paid  to  plaintiff.  Th« 
sou  having  refused  to  make  further  pay- 
meutB,  this  action  was  brought  against  the 
father  on  the  ground  before  mentioned;  tb« 
allegations  In  the  complaint  t>elng  that  b« 
was  the  real  vendee,  that  tbe  contract  mis 
actually  made  for  him  and  In  his  behalf, 
and  that  of  these  facts  the  plaintiff  was  not 
informed  until  after  the  writing  had  t^eea 
executed.  The  answer  put  In  issue  these  al- 
legations. Testimony  was  introduced  at  tbe 
trial  in  the  nature  of  admissions  made  by 
the  defendant  father  tending  to  show  that 
he  sent  his  son  into  Dakota  to  buy  this  land, 
that  the  purchase  was  made  by  the  latter  for 
blm,  and  that  the  money  which  had  been 
paid  by  the  son  and  received  by  the  plaintiff 
belonged  to  him,  and  not  to  the  son. 

1.  We  are  not  required  to  dii^se  of  tiie 
claim  of  counsel  for  tbe  plaintiff  that  the 
verdict  cannot  be  sustained  because  it  wa* 
directed  at  the  close  of  the  plalntlfTs  testi- 
mony, without  waiting  until  defendant  rested 
his  own  case,  either  Informally,  for  the  par- 
poses  of  the  motion,  or  formally  and  ab.<^ 
lutely.  It  la  Immaterial,  as  we  view  the 
case,  when  the  motion  was  made,  becaasi* 
a  reversal  of  the  order  appealed  from  on  sub- 
stantial grounds  cannot  be  avoided.  "We  wifl 
say  in  this  connection,  however,  that  there  is 
nothing  In  tbe  record  to  show  that  the  point 
now  made  by  appellant  was' suggested  below 
—nothing  to  Indicate  that  the  attention  of  t!i  ■ 
trial  court  was  called  to  the  fact  that  the  de- 
fendant, when  making  tbe  motion,  had  not 
closed  his  case  for  any  purpose.  Under  sucU 
circumstances,  it  would  be  wise  for  counsel 
to  Inform  the  trial  court  of  the  precise  point 
involved  and  relied  upon.  This  would  he  fair 
and  just  to  both  court  and  opposing  counsel, 
and  the  record  should  show  the  fact.  If  the 
alleged  error  Is  to  l>e  presented  on  appeal- 

2.  We  have  heretofore  stated  that  this  ei- 
ecntory  contract  related  to  Dakota  land,  Moi 


IS  insirumem  was  execuiea  aoa  aeiiverea 
itbin  the  state  of  Minnesota;  and  we  also 
sume  that  the  rules  of  law  herein  prevafN 
S  alone  control.   It  was  executed  In  behalf 

the  corporation  by  Its  president,  who  at- 
clied  a  private  seal— a  scroll  of  the  pen — 
id  also  the  corporate  seal.  Annexed  to  the 
^nature  of  the  vendee  was  his  seal— a  scroll 

tbe  pen.  Under  the  common-law  rule, 
eee  seels  made  the  Instrument  a  specialty, 
id  removed  it  from  that  class  of  writings 
town  as  "simple  contracts."  It  Is  the  con- 
ation of  defendant's  counsel  that  when  a 
n tract  becomes  a  specialty,  because  execut- 
I  under  seal,  an  undisclosed  principal  can- 
it  be  bound  or  held  by  Its  terms,  unless  he 
18  in  some  manner  ratified  the  act  of  the 
rent,  or  received  the  benefit  of  the  perform- 
ice  by  the  other  party,  neither  of  which 
>pear  in  this  case.    The  common-law  rule 

respect  to  the  liability  of  an  undisclosed 
-incipal  upon  a  written  Instrument  is  con- 
sely  stated  in  1  Amer.  &  Eng.  Enoy.  PI.  & 
r.  <2d  Ed.)  1139,  etc.,  and  cases  are  cited 
hich  fully  support  the  text.  From  these  ci- 
tions  it  appears  that,  if  this  instrument  is 
>thlng  but  a  simple  contract,  the  right  to 
irsue  the  undisclosed  principal  is  absolute 
id  unrestricted.  If,  upon  the  other  hand, 
le  common-law  distinction  between  sealed 
id  unsealed  Instruments  remains,  and  It  la 
specialty,  an  undisclosed  principal  cannot 
!  shown,  or  held  liable.  No  one  but  the  par- 
■  signing  can  be  bound  by  it.  But  the  dls- 
nction  between  sealed  and  unsealed  private 
>ntracts  has  been  abrogated  by  Laws  1899, 

88,  c.  86,  whereby  the  use  of  private  seals 
a  written  contracts  is  abolished,  and  it  Is 
tpressly  declared  that  the  addition  of  a  prl- 
:ite  seal  to  an  instrument  in  writing  "shall 
:>t  affect  Its  character  In  any  respect."  The 
>sult  of  this  legislation  is  that  all  diCferen- 
}s  theretofore  existing  in  the  law  between 
mple  contracts  and  specialties,  executed  by 
rlvnte  parties,  and  which  had  long  prevail* 
1,  are  discarded.  They  are  alike  in  all  re- 
jects, for  the  unequivocal  language  used 
inst  be  given  its  full  effect.  See  Noyes  v. 
rench  Lumbering  Co.,  80  Minn.  897.  83  N. 
7,  385.    Statutes  of  this  import  prevail  in 

large  number  of  states,  but  the  one  In  ques- 
on  Is  much  like  those  of  Tennessee  (Shan- 
on's  Code  1896.  S  3213)  and  Washington 
^atlinger's  Ann.  Codes  &  St  1897,  S  4523). 
ie  find  no  cases  In  these  states  which  bear 
pon  the  exact  question  now  presented, 
^'ith  the  distinction  atrallshed.  It  follows  that 
;stimony  t«iding  to  show  that  the  act  of  the 
lleged  agent  was  within  the  limits  of  the 
ower  delegated,  and  that  defendant  was 
n  undisclosed  principal,  was  competent,  and 
1  this  Instance  a  prima  facie  case  had  been 
lade  against  blm.  The  cause  should  have 
een  submitted  to  the  Jury  on  this  question. 

Order  reversed  and  a  new  trial  granted. 


BOX  V.  MASON  CITY  &  FT.  D.  R.  CO. 
(Sapieme  Court  of  Iowa.  Oct.  21.  1903.)  Ap- 
peal from  District  Court,  Wright  County;  W. 
8.  Kenyon,  Judge.  A[^>eal  from  an  order  tax- 
ing an  attomey^B  fees  for  the  plaintiff  in  con- 
demnation proceedings.  Affirmed.  Healy  Bros. 
&  Kelleher  and  Birdsall  &  Birdsall,  for  ap- 
pellant   Nagle  &  Nagle,  for  appellee. 

PER  CURIAM.  The  aherifTB  jury  awarded 
the  piaUitiff  12,000,  and  from  this  award  the 
defendant  appealed.  Afterwards  the  plaintiff 
also  appealed.  Before  trial  the  case  was  set- 
tled by  stipiilation ;  the  plaintiff  accepting  the 
award,  and  both  appeals  oeing  dismissed.  The 
defendant  lUpnlatea  to  pay  the  costs  in  the 
district  court  This  case  Is  therefore  governed 
by  Heath  v.  Mason  City  &  Ft  Dodn  Rail- 
road Co.,  94  N.  W.  467,  and,  follomns  the 
conclusion  there  reached,  it  Is  affirmed. 


BULLARD  V.  BULLARD.  (Sopreme  Court 
of  Iowa.  Oct  27.  1903.)  Appeal  from  Dis- 
trict Court,  Lee  County;  Henry  Bank,  Jr., 
Judge.  In  188S  the  parties  to  this  action  were 
joint  owners  of  two  stallions,  named  Doroc 
Wilkes  and  L.  B.  Wilkes.  Snbsequently  the 
defendant  bought  plaintiffs  interest  In  the 
horses  for  91.2o0,  and  executed  a  bill  of  sale 
thereof  to  one  Beck,  who  advanced  the  money, 
and  agreed  to  recoovey  upon  repayment  with 
interest.  Beck  declined  to  allow  Doroc  Wilkes 
to  be  "campaigned,"  and  to  obtain  bim  for  this 
purpose  plaintiff's  father  entered  Into  an  ar- 
rangement with  James  Bullard,  In  May,  1894, 
to  pay  Beck  and  take  a  bill  of  sale  of  the 
horses  from  plaintiff.  The  latter  took  posses- 
sion and  entered  the  horse  in  several  races,  at 
the  second  of  which  a  tendon  was  strained,  dis- 
abling bim  for  racing.    The;  were  retained  by 

Jlaintiff  nntil  February,  1895,  when  taken  by 
ames  Bullard  under  tne  bill, of  sale  and  made 
use  of  for  breeding  purposes.  This  action  was 
begun  August  6,  1896.  The  Issue  Is  whethor 
the  transaction  by  which  the  bill  of  sale  was 
executed  to  James  Bollard  was  a  sale,  or  be 
merely  loaned  the  money  to  pay  Beck  and  took 
the  bill  of  sale  as  security  tor  the  rqwyment 
of  the  money  and  Interest.  The  cause  was 
tried  and  a  decree  entered  January  23.  1897, 
dismissing  the  petition.  On  the  same  day  mo* 
tion  for  new  tnal  on  the  ground  of  newly  dis- 
covered evidence  was  filed.  Pending  this  mo- 
tion James  Bullard  died,  and  the  administrate 
of  his  estate  was  snbstitnted  as  defendant.  On 
February  13,  1899,  the  motion  was  sustained 
and  a  new  trial  granted.    This  ruling  was  ap- 

§ roved  by  this  court.  112  Iowa,  423,  84  N.  W. 
18.  The  cause  was  again  heard,  and  decree 
entered  declaring  that  the  bill  of  sale  was  exe- 
cuted to  secure  a  loan  of  money,  that  deceased 
had  converted  the  property  to  his  own  use,  and 
rending  judgment  for  its  valne  above  the 
loan  with  interest  The  defoidant  appeals.  Af* 
firmed. 

PER  CURIAM.  The  plaintiff  executed  a  bill 
of  Bale  of  two  stallions  to  the  deceased,  James 
Bullard,  and  the  only  issue  In  the  case  is  wheth- 
er this  was  intended  as  security  for  the  loan 
of  mosey  or  as  evidencing  an  absolute  transfer 
of  title.  The  evidence  is  In  sharp  conflict  But 
the  district  coart  had  superior  advantages  In 
weighing  the  testimony  as  it  was  given  In  open 
court.  In  view  of  possession  having  been  taken 
by  plaintiff  and  retained  for  nearly  a  year  with- 
out arrangement  to  share  profits  and  losses,  we 
are  inclined  to  think  the  pialntifTs  contention 
the  more  reasonable,  and  to  sustain  the  con- 
clusion that  the  instrument  was  executed  to 
secure  the  repayment  of  money  borrowed.  The 

f 


agreemeoT  were  doc  rs  aeniuieiy  nzea  as  lasj 
might  have  been  ou^t  Dot  to  defeat  the  de- 
sign of  the  parties.  They  were  relativee,  and, 
as  too  often  happenst  relied  upon  each  other, 
without  explicit  anderatanding  aa  to  the  obliga- 
titms  undertaken.  No  osettu  purpose  will  be 
BQbwrred  by  a  review  of  the  andence.  W« 
are  contrat  in  approring  the  dwawa  of  the  dU- 
trlct  eouti  Afflnud* 


HBOa  ZUCKMAYER  et  al.  (Sapreme 
Coort  of  Iowa.  Oct.  14,  1903.)  Appeal  from 
District  Court,  Winneahiek  Coonty;  X.  E.  Fel- 
lows. Judge.  Action  to  recover  an  amount  paid 
by  B.  T.  Hegg  as  snrety  for  defendant  3.  Zuck- 
mayer.  The  action  was  aided  by  attadiment, 
which  was  levied  on  certain  lots  and  landa  Id 
Winneahiek  county,  and  George  Znckmayer  was 
garnished  as  a  supposed  debtor  of  J.  Zuckmay- 
et.  Defendant  J.  Zuckmayer  la  a  nonresident, 
bat  was  personally  served  with  notice  in  the 
■tate  of  Hinneaota.  George  Zuckmayer  inter- 
vened, claiming  to  own  the  attached  property, 
and  asked  that  the  cause  be  transferred  to 
equity  for  trial.  Plaindft  denied  intervener's 
ownership  of  the  land,  and  pleaded  that  the 
conveyance  thereof  to  him  ay  J.  Zuckmayer 
was  firandulent  and  void,  in  that  It  was  made 
with  the  intent  to  hindo',  delar,  and  defraud 
the  creditors  of  J.  Znclcmayer  in  the  oollectimi 
of  their  claims.  The  case  was  referred  to  a 
referee,  who  recommended  that  plaintifTs  peti-, 
tion  be  dismissed  and  Intervener's  title  to  the 
property  lie  confirmed.    This  report  was  ap- 

S roved  by  the  trial  court,  and  fudgment  and 
ecree  entered  accordingly.  Plaintiff  appeals. 
Aftirmed.  I*  BuUia,  for  appellant.  Dan  Shea 
and  George  W.  Adams,  for  appellee  intervener. 

DEEMER,  J.  This  case  was  tried  on  the 
same  evidence  and  before  the  same  referee  aa 
Thompson  v.  Zuckmayer,  94  N.  W.  476.  In 
that  case  we  found  that  a  conveyance  from 
Albert  Zuckmayer  to  one  Toscinske  was  valid, 
and  affirmed  a  judgment  dismissing  Thompson's 
attachment.  In  this  case  It  appears  that  George 
Zuckmayer,  intervener,  Is  a  son  of  Jacob,  and 
that  on  or  about  April  5,  1900,  Jacob  conveyed 
the  attached  premlaeB  to  George  for  the  ex- 
pressed consideration  of  $6,000.  Plaintiff  aays 
this  conveyance  was  made  with  intent  to  hin- 
der, delay,  and  defraud  the  creditors  of  Jacob 
Zuckmayer,  of  which  he  was  one.    The  issue 

E resented  is  one  of  fact;  the  law  In  such  cases 
eing  undiapnted  and  well  understood.  We 
have  carefuRy  read  the  evidence  as  It  appean 
in  the  abstract,  and  are  constrained  to  hold, 
with  the  referee  and  the  district  court,  that  the 
conveyance  of  the  land  was  in  good  faith  for 
the  purpose  of  canceling  an  Indebtedness,  owing 
by  Jacob  Zuckmayer  to  his  son  George,  whi(£ 
was  largely  in  excess  of  the  value  of  the  prop- 
erty received.  It  would  be  useless  to  set  out 
the  testimony  on  which  this  conclasion  de- 
pends, and,  as  usual,  we  content  ourselves  wlUi 
statins  the  results  of  our  Investigation  of  a 
questicm  of  fact.  The  decree  Menu  to  be  cor- 
rect, and  It  is  affirmed. 


IOWA  LAND  CO.,  Limited,  v.  HUNTER 
et  al.  (Sapreme  Court  of  Iowa.  Oct.  15,  1903.) 
Appeal  from  District  Court,  Woodbury  County; 
F.  K.  Oaynor,  Judge.  C.  M,  Swan  and  S.  J. 
Quincy,  for  appellant  A.  0.  Wakefield,  for 
appellees. 

PER  CURIAM.  This  case  Involves  the  va- 
lidity of  a  tax  deed,  and  is  In  all  respects  gov- 
erned by  the  decision  in  Hoskins  v.  Iowa  Land 
Company  (decided  at  the  present  term)  96  X. 
W.  U77.  The  judgment  of  the  district  ooort  Is 
right,  and  is  affirmed. 


fji  zj.  A.  (..aurco,  juoge.  acdou  a.i  law  af« 
a  promissory  note  made  by  defendant  Cnrtii  » 
Metcalf,  and  by  him  indorsed  to  plaiatiS.  In 
tervention  by  Daugherty,  claiming  relief  agaiiuE 
Metcalf  and  Curtis.  Verdict  directed  for  plas- 
tifl,  and  petition  of  Interrvntioii  if'-—'^-* 
Defendant  Curtis  and  interreoer  Dan^icrty  a^ 
peaL  Affirmed.  McOrary  &  McCra^  a=: 
M.  E.  Hutchinson,  tor  appdlanta.  Tait  Jt  Hd- 
sell,  for  appellee. 

PER  CURIAM.    The  record  in  tliia  case  ii 
exceedingly  omfused,  but  we  have  atndied  = 
with  care,  and  lielleve  the  jadgment  of  the  & 
trict  court  to  be  right.    Defendant  Curtis  ip- 
pears  to  have  no  pretense  of  defenae  to  us 
note  aued  upon.  He  concedea  that  he  owas  the 
sum  which  It  represents,  but  thinka  that  at  t 
matter  of  justice  and  right  the  pa>iueut  Audi 
be  made  to  Daugherty.   Metcalf  makes  no  it- 
fense,  and,  indeed,  seems  to  hare  been  dismi* 
ed  fn»a  the  action  by  ^aintiff  at  an  early  staf* 
j  of  the  proceedings.    The  petttkiD  of  inccmc- 
I  txni  alleges  that  the  note  m  anlt  waa  made  ai 
;  a  part  consideratioo  fbr  land  sold  by  interveav. 
;  through  Metcalf  as  agent,  to  defradant  Omtii, 
i  and  alleges  fraud  on  the  part  of  the  agcBt 
I  Assuming  that  any  fraud  Is  shown.  plainSf  it 
1  clearly  a  bona  fide  holder  of  the  note,  and  i>- 
:  tervener  can  have  no  relief  aninat  him.  We 
I  thinly  however,  tlut  no  fraiM  Is  established, 
i  and  that  the  intervention  was  properly  di»- 
missed.   The  judgment  below  la  Afllrmed. 

STATE  V.  BALLUFF.  (Soprvme  Court  ol 
Iowa.  Oct.  81,  1903.)  Appeal  from  District 
Court,  Johnson  County;  O.  A.  ByingUn, 
Judge.  The  defendant  was  convicted  of  an  at- 
aault  with  intent  to  commit  rape.    Prom  t&t 

Bdgment,  he  aK>eaIs.    Affirmed.    Ewiag  k 
oDonald,  for  appellant.   C.  W.  UnllanTAttT. 
Gen.,  for  the  State. 

PER  CURIAM.  Thia  caoae  has  been  «rtmt^ 
ted  upon  the  transcript  alttie.  AooocAngly  «e 
have  not  the  evidence  in  the  rear  before  oi. 
The  Indictment  was  auffident,  and  tiie  proceed* 
logs  had  in  the  coort  below  a^iear  to  be  nt- 
ular  and  free  from  error.  No  reasmi,  tbm- 
fore,  presents  itadf  for  diatarUns  the  iidr 
mwt,  and  it  la  afflrmed. 


STAT^  V.  BURNS.  (Supreme  Conit  <f 
Iowa.  Oct.  U,  1908.)  .Ajjpeal  from  District 
ConrL  Cus  Coonty;  O.  D,  Wheelw,  Jadge. 
Tlie  defendant  was  Indicted  and  eonrfcted  of 
the  crime  of  larceny  from  a  bnDdln^  From 
the  judgment,  he  appeals.  Affirmed.  FoUki 
&.  Oortis,  for  appellant.  0.  W.  Mallaa.  Attr. 
Gen.,  for  the  State. 

PER  OUBIAH.  The  cause  haa  been  snb- 
mitted  on  a  transcript.  We  hare  *»winfafd  Ae 
aame  with  care.  No  error  anieara,  and  Ae 
judgment  Is  therefore  affirmed. 


STATE  r.  COLEMAN.  (Snprane  Oonrt  ef 
Iowa.  Oct  81,  19080  Appeal  froio  Dvtiiei 
Court,  Polk  County;  S.  F.  Prooty.  Jad^e.  Tb* 
defendant  was  convicted  of  the  o-ime  of  adol- 
tery,  and  he  appeals.  Afflrmed.  Walter  Ue- 
Henry,  for  appellant.  C.  W.  MnUan.  Atn. 
Gen.,  for  the  SUte. 

PER  CURIAM.  TUs  caae  has  bean  sabnt- 
ted  to  US  apon  the  transcript  filed  In  thia  coon. 
We  have  ezandned  the  same  to  ascotain  if 
any  errors  were  committed  by  the  trial  coort 
and,  finding  mam,  the  judgment  Is  aOnned. 


STATE  V.  IRWIN.     (Supreme  Court 
Iowa.  Oct  6,  1903.)    Aweal  frcm  Dittiiet 


.ne  crime  oi  muraer  lo  tne  tirst  aesree.  Ibis 
lefendant  demanded  a  separate  trial,  aud  wai 
io  tri(H3.  and  convicted  of  murder  in  the  Bec- 
>nd  detrree,  and  waa  sentenced  to  a  term  In  the 
penitentiaiy.  From  the  JndgmeDt  entered 
iisainst  him,  he  appeals.  Affirmed.  W.  P. 
^eraruson  aud  G.  I.  •  Miller,  for  appellant, 
r^hns.  W.  Hollan,  Atty.  Geu.,  and  Charles  A. 
Van  VIeck,  Aast.  Atty.  Oen.,  for  the  State. 

PGR  CURIAM.   Dennis,  codefendant  of  this 
defendant,  was  first  tried  and  convicted.  On 
appeal  to  this  coart  the  judgmeot  rendered  as 
asainat  him  was  affirmed.   The  opinion  in  that 
case  was  filed  dnring  the  Jannair,  1903,  term, 
and  may  be  found  in  94  N.  W.  235.   It  is  con- 
ceded b7  counsel  for  appellant  that  the  record 
in  this  can  la  to  all  intents  and  purposes  the 
same  as  In  the  Dennis  Case.    So,  too,  the 
points  relied  upon  for  a  reversal  are  identical 
with  those  urged  in  favor  of  Dennis.    In  fact, 
the  arsoment  m  that  case  is  the  argument  filed 
in  this;  the  names  only  being  changed.   It  ta 
proper  that  we  state  in  this  connection  that  the 
record  was  complete  and  the  arguments  filed 
iu  this  case  before  the  opinion  was  handed 
down  In  the  Dennis  Case.    To  again  discuss 
the  questions  made  would  sore  no  good  pur- 
pose.   Oar  views  may  be  talij  ascertained  by 
reference  to  onr  former  opinion,  and  we  are 
satisfied  with  the  same.    This  defendant  and 
Dennis  were  together,  and  evidence  which 
was  snfflcient  to  convict  one  is  sufficient  to 
support  a  jodgmmt*  agalaat  the  other.  Af- 
firmed. 


STATB  V.  LUBNSB.  (Supreme  Court  of 
Iowa.  Oct.  31,  1903.)  Appeal  from  District 
Court,  Clayton  County;  A.  N.  Hobson,  Judn. 
The  opinimi  states  the  case.  Affirmed.  S.  T. 
Richards  and  D.  D.  Murphy,  for  appellant.  0. 
W.  Mollan.  Atty.  Geo.,  for  the  State. 

PER  CURIAM.  The  defendant  was  Indict- 
ed, tried,  and  convicted  of  the  crime  of 'adul- 
tery. From  the  Judgment  entered  against  her, 
she  appeals.  The  cause  has  been  submitted  to 
us  upon  the  transcript  filed  in  this  court.  We 
have  examined  the  same  with  care,  and  find  n* 
error.  The  judgment  is  therefore  affirmed. 


FERGUSON  V.  FRINK.  (Supreme  Court 
of  Michigan.  Sept  16,  1903.)  Error  to  Cir- 
cuit C!onrt,  Clinton  County;  George  P.  Stone, 
Judge.  Action  by  Lydia  F^guson  against  Mi- 
ner R.  Prinb.    Judgment  for  defendant,  and 

Slaintiff  brings  error.     Affirmed.     Norton  St 
>ooltng,  for  appellant    H.  E.  &  B.  L.  Wal- 
bridge,  for  appellee. 

HOOKER.  C.  J.  The  plaintiff,  a  married 
woman,  began  this  action  in  assumpsit  to  re- 
cover an  alleged  balance,  which  she  claims  that 
the  defendant  withheld  from  her  on  a  settle- 
ment of  his  account  as  her  guardian,  made 
when  she  reached  the  age  of  21  years,  being 
upwards  of  20  years  ago.  The  statute  of  limi- 
tation was  pleaded,  and  the  plaintiff  sought  to 
avoid  its  aivlioation  by  reason  of  a  fraudulent 
concealment  of  the  cause  of  action.  The  court 
directed  a  verdict  for  the  defeudant,  upon  the 
groand  that  there  was  an  entire  absence  of 
proof  of  such  concealment  Plaintiff  brought 
error.  Three  questions  are  discussed  in  plain- 
tiff's bri^Tis.:  (1)  Did  defendant  fail  to  pay 
to  plaiatlff  her  snare  of  the  sums  that  came 
into  his  hands  as  guardian  for  herself  and  her 
brother  and  sisters?  (2)  Was  the  settlement 
made  by  him  with  the  plaintiff  a  just  aud  fair 
one,  aw  binding  on  her,  in  view  of  the  tact 
that  she  did  not  linow  that  it  did  not  Indu^ 
certain  amounts  to  which  she  was  entitled? 
(3)  Wu  there  any  evidence  that  tended  to 


leuaant  is  not 
concealment  of 
clearly  appears 
honest  and  fair 
permit  a  verdict 
the  statute  not 
firmed.  The 


cnarf^eable  with  a 
a  cause  of  action,  v 
that  the  settlemen 
one  that  we  should  1 
to  the  contrary  to  si 
leaded.  The  judgu 
Justices  coneurre 


KAHLBR  T.  KERTSON.  (Suprf 
of  Michigan.  Nov.  3,  1903.)  Ap] 
Circuit  Court,  Kent  County,  in  Ghanc 
lis  B.  Perkins,  Judge.  Action  by  C 
Kahler  against  Louis  A.  Kertson. 
judgment  in  favor  ofplaintifl,  defei 
peals.  Affirmed.  L.  E.  Carroil,  for 
F.  W.  Clapp,  for  appellee. 

HOOKER,  C.  J.  The  bill  In  this  ( 
filed  to  compel  the  defeudant  to  assi 
complainant  one-half  of  100  shares 
received  by  the  latter  from  a  corpo: 
ganised  through  their  efforts,  ana 
th^  transferred  a  stock  and  buslnc 
they  had  previously  owned  and  com 
copartners  at  the  city  of  Battle  Cn 
cause  was  heard  upon  the  merits,  and 
was  made  in  accordance  with  the  pra: 
bill.  It  Involvffl  a  question  of  fact, 
peclal  Interest  to  any  but  the  partiec 
quires  no  discussion  of  tlie  testimony, 
amination  satisfies  us  of  the  correctnc 
decre^  which  Is  tlimfoce  affirmed,  w 
Tb»  other  Justices  concurred. 


HEDLUND  V.  CRBSIAN.  (Suprei 
of  Minnesota.  Oct  30,  1903.)  Apo 
District  Court  Polk  Countv;  WilllaE 
Judge.  Action  by  Ole  Hedlund  again 
Cresian.  Verdict  for  plaiutifF.  From 
denying  a  new  trial,  defeudant  appe. 
firmed.  W.  E.  Rowe  and  G.  A.  S.  F 
for  appellant.  A.  R.  Holaton  and  J. 
ley,  for  respondrat 

PER  CURIAM.  This  is  an  action  t. 
damages  for  an  assault  and  battery  b] 
ant  upon  plaintiff.  The  latter  had  i 
for  fSOO.  Errors  are  asaigued  upon 
tlons  of  the  trial  court  for  its  failui 
aside  the  verdict  as  excessive.  A  caref 
inatlon  of  the  record  satisfies  us  that 
dence  amply  sustains  the  verdict  The 
tions  of  the  trial  court  went  no  furthei 
lay  down  the  correct  propositions  of  la 
cable  to  the  issues,  and,  while  the  v 
large,  the  evidence  tends  to  show  that 
ries  were  severe,  with  consequent  pain 
ferlng,  and  we  cannot  discover  su! 
grounds  to  indicate  that  the  award  wi 
throughpassion  or  prejudice  on  ihe  pai 
jury,  we  are  required  to  hold  that  1 
court  acted  within  its  diseretiou  in  ref 
grant  a  new  trial.  Order  affirmed. 


HOERR  T.  LOKHR.  (Supreme  C 
Minnesota.  Oct  9,  1903.)  Appeal  from 
Court  Big  Stone  Countjr;  B.  F.  Webbei 
Action  by  W.  G.  Hoerr  against  Quren 
Verdict  for  plaintiff.  From  an  order  dc 
new  trial,  defendant  appeala  Affirmed. 
Murphy,  Thomas  Kneeland,  and  Stocks 
Heard,  for  appellant  E.  T.  Zoong  a 
vens,  O'Brien,  Cole  &  Albredit  for  res] 

PBR  CURIAM.  This  is  an  appeal  fi 
judgment  of  the  district  court  of  the  co 
Big  Stone,  and  the  cause  was  submitted 
court  upon  the  record  herein  and  the  b 
the  case  of  O'Connor  v.  Gertgens,  85  Mii 
89  N.  W.  866.  The  questions  presen 
our  decision  In  this  case  are  substantli 
same  as  those  decided  iu  the  case  dtet 
therefore  liold,  fdlowiag  that  case,  tl 


/uusuicuii  lu  uiiB  cnae  iuubi  m  nurmeu.  uvi 

final  jodsment  herelo  be  bo  entered,  but  without 
Btatutory  costs. 


HOERR  V.  NELSON  et  al.  (Supreme  Court 
of  Minneaota.  Oct.  9,  1903.)  Appeal  from  Dis- 
trict Court,  Big  Stoae  Couuty;  B.  F.  Webber, 
Judge.  Action  by  W.  6.  Hoerr  agatnM:  O. 
Nelson  and  others.  Ver^ct  for  plaintiff.  From 
an  order  denying  a  new  trial,  defendants  ap- 
peal. AfBrmed.  L,  C.  Spooner  and  Thomas 
Koeeland,  for  appellants.  E.  T.  Young  and 
SteveoB,  O'Brien,  Cole  &  Albrecht,  for  respond- 
ent. 

PBR  CURIAM.   This  U  an  appeal  from  the 

Judgment  of  the  district  court  of  the  count;  of 
Jig  Stooe,  and  the  cause  was  submitted  to  this 
court  upon  the  record  herein  and  the  briefs  In 
the  case  of  O'Conoor  v.  Gertgens,  85  Minn.  481, 
89  N.  W.  866.  The  questions  presented  for 
our  decision  in  this  case  are  substantially  the 
same  as  those  decided  in  the  case  cited.  We 
therefore  hold,  toUowiiv  that  case,  that  the 
judgment  in  this  case  must  be  affirmed.  Let 
final  judgment  bmin  be  so  entered,  but  witboat 
statutoiy  &tatM. 


HOERH  T.  BWBDBEBG.  (Snpreme  Court 
of  Minnesota.  Oct.  9,  10O3.>  Appeal  from  Dis- 
trict Court,  Big  Stone  County.;  B.  F.  Webber, 
Judge.  Action  by  W.  G.  Hoerr  luminst  P.  O. 
Swedbeig.  Verdict  for  plaintiff.  From  an  or- 
der deormg  a  new  trial,  defendant  appeals.  Af- 
firmed. F.  W.  Murpby,  Thomas  Kneeland,  and 
Stockslager  &  Heard,  for  appellant.  E.  T. 
Young  and  Stevens,  O  Brien,  Cole  &  Albrecht, 
for  respondent. 

PHR  CURIAM.  This  Is  an  appeal  from  the 
judgment  of  the  district  court  of  the  couuty  of 
Big  Stone,  aud  the  cause  was  submitted  to  this 
court  upon  the  record  herein  and  the  briefs  in 
the  case  of  O'Connor  v.  Gertgens,  85  Minn.  481, 
89  N.  W.  866.  The  questions  presented  for 
our  decision  in  this  case  are  substantially  the 
same  as  those  decided  In  the  case  cited.  We 
therefore  hold,  following  that  case,  that  the 
judgment  in  tbis  case  must  be  affirmed.  Let 
final  judgment  herein  be  so  entered,  but  without 
statutory  costs. 


HOERR  V.  THOMPSON.  (Supreme  Court  of 
Minnesota.  Oct.  9,  1903.)  Appeal  from  Dis- 
trict Court,  Big  Stone  County;  B.  F.  Webber, 
Judge.  Action  by  W.  G.  Hoerr  against  Peter 
Thompson.  Verdict  tor  plaintiff.  From  an  or- 
der denying  a  new  trial,  defendant  appeals.  Af- 
firmed. F.  W.  Murphy,  Thomas  Kneeland,  and 
Stockdager  &  Heard,  tar  appellant.  EL  T. 
Young  and  Stereiu,  O^BrieD,  Cole  &  Albrecht, 
for  respondent. 

PER  CURIAM.  This  is  an  appeal  from  the 
judgment  of  the  district  court  of  tbe  couuty  of 
Big  Stone,  and  the  cause  was  submitted  to  this 
court  upon  the  record  herein  and  the  briefs  in 
the  case  of  O'Connor  v.  Gertgens,  85  Minn.  481, 
89  N.  W.  866.  The  iqaestions  presented  for 
our  decision  in  this  case  are  substantially  the 
same  as  those  dcdded  in  the  case  cited.  We 
therefore  hold,  following  that  case,  that  tbe 
judgment  iu  this  case  must  be  affirmed.  Let 
tinel  judgment  herein  be  so  entered,  but  witboat 
statutory  costs. 


McGOLRICK  T.  MAXWELL.  (Supreme 
Court  of  Minnesota.  Oct.  9,  1903.)  Appeal 
from  District  Court,  Big  Stone  County;  B.  F. 
Webber,  .ludRe.  Action  by  Jniiies  McGoh-ick 
agaiust  William  Maxwell.  Verdict  for  plaintiff. 
From  an  order  denying  a  new  trial,  defendant 
appeals.  Affirmed.  F.  W.  Murphy,  for  appel- 


luuL.    X!..  ±.  xoung  ana  sievens,  i/i>nen,  uw 
&  Albrecht,  for  respondent. 
PER  CURIAM.   This  is  an  appeal  fnim 

Judgment  of  the  district  court  of  the  cooiitj  4 
tig  Stone,  and  the  cause  was  submitted  to  thii 
court  upon  the  record  herein  and  the  briefs  :i 
the  case  of  O'Connor  Gertfens,  85  Minn.  iil. 
89  N.  W.  866.  The  qnestioos  presrated  fe 
our  decision  in  this  case  are  sobBtactiallT  ik 
same  as  those  decided  in  the  case  cited.  We 
therefore  hold,  following  that  caae^  that  tbt 
judgment  iu  this  case  must  be  affirmed.  Let 
final  Judgment  herein  be  so  entered,  but  mtW: 
atatatot7  costs. 


MEIAGHER  et  al.  t.  OAKGELHOFF.  (Sfr 
preme  Court  of  MinoesoU.  Oct.  9,  1903.)  Ap- 
peal from  District  Court,  Traverse  Coudij;  B. 
F.  Webber,  Judge.  Action  by  John  B.  Meagfet 
and  others  against  Henry  Gangelhoff.  Verdi", 
for  plaintiffs.  From  an  order  denyinra  nrv 
trial,  defendant  appeals.   Affirmed.   F.  W.  Mu.- 

Shy,   Thomas   Kneeland,   and    Stockslaze:  i 
[eard,  for  appellant   E.  T.  Young  and  Sl^ 
Tens,  O'Brien,  Cole  &  Altwecht,  for  respoDdntL 
PBB.  CURIAM.  This  is  an  anpeal  from  tk 
Judgment  of  the  district  court  of  the  caout;  d 
Traverse,  and  the  cause  was  snbtnitteS  to  tiu 
court  upon  the  record  herein  and  the  briefs  n 
the  case  of  O'Connor  t.  Gertgens,  85  Minn. 
89  N.  W.  866.   The  questions  presented 
our  decision  in  this  case  are  snbetantiallj  tiM 
same  as  those  decided  ia  the  case  cited. 
therefore  hold,  following  that  case,  thit  lii 
judgment  iu  this  case  must  be  affirmed.  L«c 
final  judgment  hwein  be  so  entered,  but  witfani 
statutory  costs. 


MHiAGEmB  et  al.  RIXE.  (Supreme  Cocn 
of  Minnesota.  Oct  9,  1903.)  Appeal  from  Dis- 
trict Court,  Traverse  County;  B.  F.  Wrtbef. 
Judge.  Action  by  John  B.  Meagher  and  otluR 
against  August  Rize.  Verdict  for  plaintiffs 
From  an  order  denying  a  new  trial,  defendui 
appeals.  Affirmed.  F.  W.  Murphy,  Thomi.< 
Kneeland,  and  Stockslager  &  Heard,  for  appel- 
lant. £.  T.  Young  and  Stevens,  O'Brien.  Oi.t 
&  Albrecht,  for  reqiondents. 

PER  CURIAM.  This  is  an  appeal  from  Ac 
judgment  of  the  district  court  of  the  conut?  of 
Traverse,  and  the  cause  was  submitted  to  tliJ 
court  upon  the  record  herein  and  the  brieti  is 
the  case  of  O'Connor  t.  Gertgens,  85  Minn.  481. 
89  N.  W.  866.  The  quest)  ions  presented  for 
our  decision  in  this  case  are  sooatantially  tb« 
same  as  those  decided  iu  tbe  case  cited.  We 
therefore  hold,  following  that  case,  that  tbi 
judgment  iu  this  case  must  be  affirmed.  Let 
final  judgment  heceln  be  so  entued,  bat  vithni 
statntorjr  costs. 


MBAGHEB  et  al.  r.  WATKINS.  <No.  U- 
669.)  (Supreme  Court  of  MinoesoU.  Oct  1 
1903.)  Aopeal  from  District  Court,  Big  Stme 
County;  B.  F.  Webber,  Judge.   Action  bj  John 

B.  Meagher  and  others  against  Tena  Watlnis. 
Verdict  for  plaintiffs.  From  an  order  denyiss 
a  new  trial,  defendant  appeals.   Afflrmed.  i* 

C.  Spooner  and  Thomas  Kneeland,  for  ippn' 
lant.  E.  X.  Young  and  Stevens,  O^Bilen,  Oak 
&  Albrecht,  for  respondents. 

PER  CURIAM.  This  Is  an  appeal  floni  Uk 
Judgment  of  the  district  court  of  the  conntf  n 
Big  Stone,  and  the  cause  was  submitted  to  thii 
court  upon  the  record  herein  and  the  briefs  !■ 
the  case  of  O'Connor  v.  Gertgens.  85  Minn.  481. 
89  N.  W.  866.  The  questions  preeented  for  ou 
decision  in  this  case  are  substantially  the  snai 
as  those  decided  in  the  case  cited.  We  there- 
fore hold,  following  thnt  case,  that  the  jn^f 
ment  in  this  case  must  be  affirmed.  Let  fim' 
judgment  herein  be  so  eutered,  but  withont  ftJ'- 
ntor^  costs* 


1903.)  Appeal  from  District  Court,  Big  Stone 
County;  B.  F.  Webber,  Judge.   Action  oy  John 

B.  Meagber  and  others  ngaioat  Frank  Wntkina. 
Verdict  for  plaintiCFs.  From  an  order  denying 
a    Dew  trial,  defendant  appeals.  Affirmed.  Ij. 

C.  8pnouer  and  Thomas  Knceland,  for  an>el' 
lant.  E.  T.  Young  and  Ptevens,  O'Brien,  Cole 
&   Albrecht,  for  respondents. 

PER  CURIAM.   This  Is  an  appeal  from  the 

indgmont  of  the  district  court  of  the  county  of 
iig  Stone,  and  the  cause  was  submitted  to  this 
court  upon  the  record  hei-ein  and  the  briefs 
in  the  case  of  O'Connor  t.  Oertgens,  86  Minn. 
481,  89  N.  W.  866.  The  qaestions  presented 
for  onr  decision  In  this  case  are  suhntantially 
tfae  same  as  those  decided  In  the  case  cited. 
We  therefore  hold,  following  that  case,  that  the 
judgment  in  this  case  must  be  affirmed.  Let 
final  jndgmeiit  herein  be  u  entered,  but  with- 
out statutory  costs. 


OPERA  HOUSE  CO.  OF  FARIBAUT>T  v. 
BAXTER.  (Supreme  Court  of  Minnesota.  Oct. 
23,  1903.)  Appeal  from  District  Court,  Rice 
Couuty;  Thomas  S.  Buckham.  Judge.  Action 
by  the  Opera  House  Company  of  Faribault 
aeflinBt  George  N.  Baxter.  Verdict  for  plain- 
tiff. From  an  order  denying  a  new  trial,  de- 
fendant appeals.  Affirmed.  George  N.  Baxter 
and  John  W.  Le  Crone,  for  appellant.  A.  D.  & 
A.  I.,  Keyes.  for  respondent. 

PER  CURIAM.  Defendant  rented  certain 
premises  in  a  building  belonging  to  the  Fari- 
bault Opera  House  Company,  and  while  so  oc- 
cupying them  the  building,  and  the  lease  under 
which  he  held,  were  conveyed  to  plaintiff,  the 
Opera  House  Company  of  Faribault,  and  this 
action  was  brought  by  it  for  the  purpose  of 
recovering  the  rent  remaining  unpaid  for  a  part 
of  the  term  of  occupancy  by  defendant.  The 
auBwer  put  In  issue  the  validity  of  the  trnnofer 
of  the  property  and  lease  to  the  plaintiff  com- 
pany. Only  two  of  the  assignmente  of  error 
rcHiuire  notice.  The  court  refused  to  admit  evl- 
tk'noe  concerning  the  validity  of  the  action  of 
the  board  of  directors  of  the  grantor  company 
nnthorizing  the  conveyance.  The  meeting  of 
the  directors  was  claimed  to  be  invalid  because 
one  of  the  11  raenibers  of  the  directory  was 
absent  from  the  state,  had  not  been  notified  of 
the  meeting,  and  was  not  present.  The  evi- 
dence was  refused  upon  the  ground  that  it  was 
Incompetent  and  Immaterial.  The  offer  of  the 
evidence  admitted  that  Kinsman  had  assigned 
his  stock  and  that  there  was  a  vacancy  in  the 
directory.  But,  conceding  that  Kinsman  was 
rtill  a  director  and  received  no  notice,  yet  the 
defendant  could  not  test  the  vulidity  of  the  res- 
olution. The  transfer  was  valid  as  regards  de- 
fendant, for  the  grantor  would  not  be  permit- 
ted to  take  advantage  of  its  own  wrong.  Cm- 
cedinp,  further,  that  the  resolution  was  invalid, 
and  that  defendant  con  take  advantaee  of  it  in 
this  action,  it  was  not  error  t^o  roreive  in  evi- 
dence proof  that  the  action  of  the  directors  waj) 
ratified  at  a  subseonent  meeting  of  the  board. 
Although  such  ratification  took  place  after  the 
commencement  of  the  preaent  action,  defendant 
was  not  prejudiced  thereby.   Order  affirmed. 


SCHMIDT  V.  GREAT  NORTHERN  RT. 
CO.  (Supreme  Court  of  Minnesota.  July  31, 
19(t3.}  Appeal  from  District  Court,  Anoka 
Comity;  A.  E.  Giddings,  Judge.  Action  by  An- 
ton Schmidt  against  the  Great  Northern  Rail- 
way Company.  Verdict  for  plaintiff.  From  an 
order  denying  a  motion  for  judgment  or  for  a 
new  trial.  In  the  alternative,  defendant  ap]>eals. 
Reversed.  W.  E.  Dodge,  C.  S.  Albert,  and  A. 
F.  Pratt,  for  appellant.  Frank  D.  Larrabee. 
for  respondent. 


I  trial  was  ordered,  when  a  verdict  was  again 
J  rendered  in  favor  of  the  plaintiff.  Defendant 
I  moved  for  judgnieut  or  for  u  new  trial,  in  the 
alternative,  which  was  refused.  The  present 
appeal  Is  from  tbat  order.  On  the  former  re- 
I  view  we  considered  the  cause  thoroughly  upon 
I  the  record,  and  held,  upon  the  facts  disclosed 
.  therein,  that  the  collision  between  defendant's 

Easiienger  train  and  plaintiffs  carriage  might 
ave  been  avoided  by  the  exercise  of  ordinary 
care  by  the  driver,  who  seeks  recovery  in  this 
action,  and  held  that  the  latter,  in  gomg  upon 
;  the  crossing,  must  have  failed  to  look  and  listen 
for  the  approaching  train,  which  was  plainly 
observable  if  he  had  done  so  before  he  passed 
in  front  of  it.   The  evidence  upon  the  Inst  trial, 
BO  far  as  the  physical  facts  are  concerned,  does 
'  not  differ  in  material  respects  from  that  con- 
:  talned  in  the  settled  case  now  before  us.  In 
:  some  respects  the  case  made  by  the  defendant 
i  is  stronger  than  before  to  show  plaiutiff's  lack 
i  in  observing  the  ordinary  precautions  which  the 
I  law  requires  from  persons  approaching  a  rall- 
'  way  grade  crossing  on  the  highway.   It  is  un- 
necessary to  restate  the  facts,  which  were  fully 
I  considered  and  discussed  on  the  former  appeal, 
for  our  examination  of  the  record  in  this  casR 
I  has  confirmed  the  conclusion  which  we  arrived 
'  at  on  the  former  appeal;  and  It  would  serve 
no  practical  or  beneficial  purpose  to  restate 
them,  since  we  are  fully  satisfied  that  the  previ- 
ous result  has  not  been  changed  in  any  substan- 
tial respect,  and  that  in  the  record  now  here 
.  the  physical  facts  disclosed  demonstrate  that 
the  plaintiff  failed  to  exercise  the  proper  degree 
of  care  required  of  him  to  justify  a  recovery. 
Hence  the  former  decision  must  necessarily  be 
treated  as  the  law  of  the  case.   We  have  giv- 
:  en  to  the  discussion  of  the  merits  [H-esented  by 
the  briefs  and  arguments  attentive  considera- 
,  tion,  but  they  have  not  overcome  the  controlling 
:  and  decisive  facta  which  we  there  held  estab- 
■  lished  plaintiffs  contributory  negligence;  and 
:  we  are  satisfied  that  the  result  of  the  second 
l  trial  requires  us  to  hold  that  the  statements 
;  made  by  the  plaintiff  that  he  did  look  and  listen 
j  are  conclusively  met  and  overcome  by  the  phys- 
I  ical  facts,  which  seem  to  be  self-evident  and 
!  conclusive.   It  does  not  appear  to  be  possible 
:  that  another  trial  of  this  cause  is  required,  or 
[  that  any  further  evidence  can  add  to  or  de- 
:  tract  from  the  result  we  were  compelled  to 
:  adopt.    It  is  therefore  directed  that  we  order 
j  of  the  trial  court  be  reversed,  and  Judgment 
I  ordered  for  defendant. 


'     TOWN  OF  BIRCH  COOLEY  v.  NATION- 
1  AL  BANK  OF  MIXNEAP0IJ8  et  aL  (MIN- 
1  NEAi'OLIS  &  ST.  L.  R.  CO.,  Interve-^er). 
;  (Supreme  Court  of  Minnesota.    Nov.  26.  1902.) 
I  Appeal  from  District  Court,  Hennepin  Connty; 
j  A.  M.  Harrison,  Judge.    Action  by  the  town 
I  of  Birch  Cooley  against  the  National  Bank  of 
i  Minneapolis  and  others.    Judgment  f<v  plain- 
tiff, ana  the  Minneapolis  ft  St.  Loois  Railroad 
Company,  intervener,  appeals.    Affirmed.  Al- 
bert E.  Clarke,  for  appellant.    John  LInd  and 
A.  Ueland.  for  respondent. 

PER  CURIAM.  Appeal  from  the  judgment 
of  the  district  court  of  the  county  of  Hennepin. 
This  appeal  involves  the  same  questions  that 
were  decided  on  the  former  appeal  herein  (90 
N.  W.  789),  and  for  the  reasons  stated  in  the 
opinion  tiled  on  the  hearing  of  that  appeal  the 
judgment  appealed  from  is  affirmed. 


ZELL  r.  TYLER  et  a1.  (Supreme  Conn  of 
Minnesota.  Oct  9,  1903.)  Appeal  from  Dis- 
trict Court,  Traverse  County;  B.  F.  Webber, 
Judge.  Action  by  Gnstus  August  Zell  against 
R-  8,  l^lec  and  John  Ireland,  Yef^  tw  de- 


ror  appeimnc  £>.  x.  xouog  aoa  oierens, 
O'Brien,  Cole  &  Albrecht,  for  reapondenta. 

PER  CURIAM.  Thia  ia  an  appeal  from  the 
indgment  of  the  district  court  of  the  county  of 
Traverse,  and  the  cauae  was  submitted  to  thli 
court  upon  the  record  herein  and  the  briefs  in 
the  case  of  O'Connor  v.  Gertgens,  85  Minn.  481, 
89  N.  W.  866.  The  questions  presented  for  oar 
decision  in  this  case  are  snbstantially  the  same 
as  those  decided  in  the  case  cited.  We  there- 
fore hold,  following  that  case,  that  the  judg- 
ment in  this  case  must  be  atBrmed.  Let  final 
judgment  herein  be  so  entered,  bat  without 
Btatatorr  oosti. 


In  n  ZEUONIEB.  SCHMIDT  t.  ZEUGNEB. 
(Sapreme  Coart  of  Minnesota.  Oct.  80.  1903.) 
Appeal  from  District  Court,  Blue  Earth  Coun- 
ty; Lorin  Cray,  Judge.  Application  of  Mary 
Schmidt  for  the  appointment  of  a  gaardian  for 
Henrietta  Zengner,  an  incompetent.  From  an' 
order  granting  the  petition,  and  from  an  order 
denying  a  new  trial,  said  Zeugner  appeals.  Af- 
firmed. Arthur  Schaub  and  Pfau  &  Pfau,  for 
appellaot.  W.  L.  Oomstock  and  Plymat  & 
Ply  mat,  for  respondent 

PER  CURIAM.  A  petition  was  preaented  to 
the  proabte  court  of  Blue  Earth  county,  pray- 
ing for  the  appointment  of  a  guardian  for  the 
personal  property  of  appellant  on  the  ground 
of  her  incompetency.  After  hearing  before  that 
court  an  order  was  made  granting  the  petition, 
from  which  an  appeal  was  talien  to  the  district 
court,  where,  after  a  trial  before  the  coort 
without  a  jury,  the  court  found  that  by  reason 
of  the  imperfection  of  her  mental  facnlties  ap- 
pellant was  incompetent  to  have  the  charge 
and  management  of  her  property,  and  ordered 
the  appointment  of  a  guardian  as  provided  un- 
der section  4549,  Oen.  St.  1894.  the  proceed- 
ings were  removed  to  this  conrt  by  an  appeal 
from  an  order  denying  a  new  trial.  A  large 
number  of  assignments  of  error  are  presented 
in  appellant's  brief,  which  we  have  examined 
with  care;  but  we  find  no  error  in  the  record 
justifying  a  new  trial.  The  only  serious  ques- 
tion presented  is  whether  the  findings  of  the 
trial  court  are  sostained  by  the  evidence.  A 
patient  examination  of  the  testimony  contained 
in  the  settled  case  satisfies  as  that  the  evidence 
Is  not  so  clearly  and  palpably  against  the  find- 
ines  as  to  warrant  interference  by  this  court. 
The  order  appealed  from  is  therefore  affirmed. 


CHASE  T.  NEBRASKA  CHICORY  CO. 
(Sn^me  Court  of  Nebraska.    Jolj  S,  1908.) 

APPEAL— REV  I EW. 

1.  Bolton  T.  Nebraska  Cbicoi?  COb  (decided 
herewith,  followed)  96  N.  W.  1&. 

Commissioners*  Opinion,  Department  No.  3. 
Error  to  District  Court,  Colfax  County ;  HoIIen- 
beck.  Jndge. 

"Sot  to  be  officially  reported." 

Action  by  the  Nebraska  Chicory  Company 
aninst  Charles  H.  ClutBe.  Judgment  for  plain- 
tiff.  Defendant  brings  error.  Affirmed. 

Geo.  H.  Thomas,  fw  plaintiflF  in  error.  Ever- 
itt  &  Wertz,  for  defendant  in  error. 

POUND.  O.  While  another  point  is  raised, 
the  question  decided  in  Bolton  v.  Nebraska 
Chicory  Co.  (No.  12,984)  96  N.  W.  148,  sufflcea 
to  dispose  of  this  case  also.  We  therefore 
recommend  that  the  decree  be  affirmed.  , 

DUFFIE  and  KIKKPATRICK,  CO.,  concur. 

PER  CURIAM.  The  conclusions  reached  by 
the  Commissioners  are  approved;  and,  it  ap- 
pearing that  the  adoption  of  the  recommenda- 
tions made  will  result  in  a  right  decision  of  the 
cause,  it  is  ordered  that  the  judgment  of  the 
district  court  be  affirmed. 


i^isinci  uourt,  uougias  uooniT';  LncKuaaa. 
Judge.  "Not  to  be  officially  reported."  Aetioa 
by  Mary  B.  Swift  against  Birdie  B<^e 
others.  Judgment  for  plaintiff,  and  defeDdiBts 
appeal.  Reversed.  T.  B.  Dysart,  fior  appel- 
lants.   E.  F.  Morearty,  for  appellee. 

AMES,  C.  This  is  an  appeal  from  u  order 
of  confirmation  of  a  jndidai  sale  of  real  esute. 
There  are  two  grounds  of  exception  assigiwd: 
Finit,  that  the  prooerty  was  appraiaed  and  that 
it  sold  too  low.  There  is  no  allegatioD  of  fraud. 
Second,  that  one  of  the  am>raiser8  was  not  ■ 
freeholder  of  the  county.  Tliere  Is  no  evideon 
tending  to  support  this  assignment,  except  that 
an  attorney  for  the  appellanta  made  affldari: 
that  he  had  carefully  examined  the  records  of 
the  county,  and  was  unable  to  ascertain  there- 
from that  one  of  the  appraisers  was  a  tnt~ 
holder,  and  that  in  fttct  he  was  not  a  bee- 
holder.  We  think  thia  evidence,  alone  and  dd- 
rebutted,  is  sufficient  for  the  purpose  intended. 
It  is  recommended  that  the  jadgment  of  tht 
district  court  be  reversed,  and  the  sale  set 
aside. 

HASTINGS  and  OLDHAM.  CC..  concnr. 

PGR  CURIAM.  The  conclusions  reached  b« 
the  Commissioners  are  approved;  and,  it  ap- 
pearing that  the  adoption  of  the  recommenda- 
tions made  will  result  in  a  right  declaion  of  tb? 
cauae,  it  ia  ordered  that  the  jadsment  of  the 
district  court  be  reversed,  and  the  sale  set  aside. 


MONTGOMERY  T.  TUCKER.  (Snpreme 
Court  of  North  Dakota.  Aug.  7.  1903.)  Ap- 
peal from  District  Court,  Richland  Coontj; 
Lauder,  Judge.  Action  by  George  S.  Montgois- 
ery,  as  receiver,  against  George  A.  Tncte- 
From  a  judgment  for  plaintiff,  defendant  ap- 

gtals.    Reversed.    Lee  ComlM,  tm  appeUanL 
urcell  &  Bradley  and  Ghaiiea  K.  WtMa,  for 
respondent. 

PER  CURIAM.  This  case  is  not  distingnisli- 
able  in  any  way  upon  its  facts  from  the  ca« 
of  Montgomery  t.  Whitbeck  (just  decided  b* 
this  court)  96  N.  W.  327.  The  case  was  triri 
in  the  district  conrt  on  the  same  day,  by  the 
same  counsel,  and  before  the  same  Judge  as 
was  the  Whittwek  Case.  The  purpose  of  the 
action  ia  the  same.  The  pleadings  and  proob 
are  alike  in  essential  particnlarB,  and  the  cafe 
is  in  all  respects  controlled  by  the  dedsioo  of 
that  controverBy.  The  judgment  of  tlie  distzkt 
court  is  reversed.  Ttiat  court  Is  directed  to  re- 
verse ita  judgment  and  to  dismies  the  sctka. 
Appellant  wul  recover  costs  of  all  oonrtL 


8TKB8  V.  ALLEN.*  (SupraiM  Court  «( 
North  Dakota.  July  8.  1908.)  Anneal  tram 
District  CourL  Stutsman  County;  8.  L.  GIs>- 
pell.  Judge.  Action  by  Richard  Syltes  against 
M.  C.  Allen.  Judgment  for  plaintiff.  Defoid- 
ant  appeals.  Reversed.  Marion  CoaUin  and 
Ball.  Watson  A  Madar,  for  amiellant.  J.  E. 
Robinson  and  8.  BL  Elbwortlit  for  respmdest 

PER  CURIAM.  The  questions  involved  in 
this  case  are  the  same  as  those  considered  and 
determined  In  the  case  of  Sybes  v.  Beck. 
N.  W.  844,  in  which  the  opinion  has  just  been 
handed  down.  The  same  attorneys  appear  in 
both  cases.  No  briefs  were  filed  in  this  caw, 
and  it  waa  agreed  by  counsel  in  open  court  thst 
the  disposition  of  thia  case  shonld  be  KOTemed 
by  the  deciidon  in  the  Beck  Oase.  Folloving 
the  order  made  In  that  case,  the  district  cout 
ia  accordingly  directed  to  reverse  its  judgBMl 
and  enter  Judgment  dlsmlsBlng  the  action. 


•Rehearlns  dwUed  Swtsmbw  tL  UOI. 


un  or  Bonui  uRKoia.  uci.  i,  xwo./  a.vywi 
>m  Circuit  Court,  MiDoebahft  Couuty;  Joseph 
.  Jones,  Judge.  Action  by  Mary  Qarrigan 
ainst  Joe  Hnntimer  and  others.  From  a  judg- 
mt  for  plaintiff,  defendants  appeal.  Revers- 
.  Robertsoii  /k  Dougherty  and  Kittredge. 
inana  &  Scott,  for  appellants.  Jot  Kirb7i  ^ot 
spondent. 

HLA^'EY,  P.  J.  For  the  reasona  stated  in 
irrigan  t.  Thompson  (S.  D.)  85  N.  W.  284, 
e  Judgment  in  this  action  ia  reversed,  and  a 
w  trial  ordered. 


STATE  ex  reL  DIETRICH  et  al.  t.  PAT- 
BHJSON.  Clerk.  (Supreme  Court  of  Wiscon- 
D.  SepL  29,  J9U3.)  Appeal  from  Circuit 
3art,  Douglas  County;  A.  J.  Vinje.  Judge. 
Mandamus  by  the  state,  on  the  relation  of  Her- 
ty  W.  Dietrich  and  others,  against  W.  J.  Pat- 
rrson,  the  city  clerk  of  the  city  of  Superior, 
iim.,  to  place  the  names  of  relators  on  the  offi- 
al  ballot  as  the  regular  Republican  nominees 
>r  the  various  elecuve  city  offices  to  be  filled 
Y  election  thereto  at  the  spring  election  of 
t>02.  In  the  yarions  caucus  districts  of  the  city 
lections  were  held  In  the  spring  of  1802  for 
le  purpose  of  choosing  delegates  to  the  city 
QOTeiition  called  for  the  purpose  of  placing  in 
ominatiou  candidates  for  the  aforesaid  city 
ffices.  The  result  was  that  71  delegates  were 
uly  declared  elected,  and  were  duly  certified, 
Dtitling  them  severally  to  participate  in  the 
rork  of  the  conTention  if  they  were  in  fact  le- 
ially  elected.  In  the  preliminary  work  of  organ- 
zing  the  coDvention,  the  right  of  any  delegate 
lot  receiving  at  the  primary  a  majority  of  all 
be  votes  polled,  including  blank  ballots,  was 
challenged.  It  appeared  that  of  the  71  persons 
'laiming  the  right  to  sit  as  members  of  the  con- 
'ention,  20  received  at  their  caucuses  more  than 
lalf  the  vote  there  polled,  including  blank  bal- 
lots. 31  received  more  than  half  the  votes  polled 
ixduding  blank  ballots,  and  20  received  only  a 
;>luraiity  of  the  votes  polled.  The  objection  did 
□ot  prevail.  Thereupon  18  delegates,  represeut- 
iog  nVi  votes,  left  the  convention,  claiming 
that  they  were,  in  the  main,  the  sole  partiea 
legally  entitled  to  participate  in  placing  in  nom- 
ination regular  Republican  nominees  for  the 
coming  city  election.  Those  who  remained  con- 
sisted of  the  20  who  received  a^urality  of  all 
the  votes  cast,  27,  lepiesenting  Si7)&  votes,  who 
received  a  majority  of  the  votei  cast  excluding 
blank  ballots,  and  7  who  received  a  majority 
of  all  votes  cast.  Such  remaining  delegates  rep- 
resented, as  indicated,  a  majority  of  all  who 


ing  iOAnk  ballots.  They  nominated  a  full  Re- 
ptibUcan  ticket  for  the  spring  election,  and  a 
political  committee  for  the  ensuing  year. '  Those 
who  withdrew  organized  as  the  regular  Repub- 
lican convention  in  a  room  near  the  one  named 
in  the  call  for  the  convention  and  nominated  a 
full  list  of  candidates  to  stand  as  the  Repub- 
lican nominees  at  the  coming  city  election,  and 
also  a  political  city  Republican  committee  for 
the  ensuing  year.  Each  list  of  candidates,  and 
each  city  committee  elected  as  aforesaid,  was 
in  due  form  certified  to  the  city  clerk,  who, 
deeming  the  persons  who  withdrew  as  afore- 
said to  constitute  a  majority  ot  those  who  were 
entitled  to  participate  in  the  convention,  recog* 
nlzed  the  ticket  nominated  by  them  as  regular 
and  placed  their  names  upon  the  official  ballot 
for  the  coming  dty  election.  This  proceeding 
was  commenced  to  compel  the  clerk  to  recMnize 
the  relators  as  the  persons  entitled  to  be  placed 
upon  such  ballot  as  sndi  nominees.  The  issue 
raised  and  decided  in  the  court  below  was  wheth- 
er, under  chapter  841,  p.  624,  Laws  1899,  the 
word  "majori^"  means  a  majority  of  all  votes 
cast  at  the  caucus  including  blank  ballots.  The 
relators'  cause  depended  upon  that  issue  being 
decided  in  tiie  negative.  The  decision  was  the 
other  way.  Judgment  was  rendered  accordingly. 
Relators  appeal.  Affirmed.  T.  L.  Mclntoiu, 
Louis  Hanitch,  and  A.  C.  Titus,  for  MKM^^iita 
Phil.  H.  Perkins,  for  respondent. 

MARSHALL.  J.  (after  stating  the  facts) 
This  cause  was  submitted  February  26,  1908 
There  were  then  hut  four  Justices  participating 
in  the  business  of  Uie  court  They  were  equal- 
ly divided  as  to  the  proper  judgment  to  render 
The  disposition  of  the  matter  was  delayed  only 
to  admit  of  further  investigations,  wnich  did 
not  lead  to  any  material  change.  Since  a  re- 
versal would  not  enable  appellant  to  obtain  re- 
lief, except  by  way  of  coste,  and  chapter  841, 
p.  624,  Laws  1899,  was  amended  by  chapter 
382,  p.  607.  Laws  1003,  eliiiiinating  the  feature 
which  gave  rise  to  the  litigation,  rendering  it 
unlikely  that  we  shall  have  upon  ute  same  facts 
the  question  npon  which  the  cause  turned  in 
the  court  below  before  us  again,  it  seems  best 
to  announce  the  decimon  of  the  court  as  of  the 
time  of  the  submission,  in  accordance  with  what 
the  then  situation  rendered  necessary  if  acted 
upon  at  all.  The  judgment  appealed  from  is 
affirmed  upon  an  equal  division  of  the  justices 
participating  in  the  hearing  and  decision,  tiie 
order  to  that  effect  to  be  entered  as  of  the  time 
the  caoae  WM  mbmitted,  to  wit,  February  2S, 
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INDEX. 


ABANDONMENT. 

of  emplorment,  see  "Master  and  Serrant,**  1 1. 
Of  homestead,  see  "Homestead,"  I  8. 

ABATEMENT  AND  REVIVAL. 

Judgment  as  bar  to  another  action,  see  "Judg- 
ment," S  8. 

Bight  of  action  hj  or  against  personal  repre- 
sentative, see  '  Xkecntora  and  AdminUtra- 
tors  *•  ft  6. 

Substitntlon  of  parties,  see  "Parties,"  f  2. 

I  1.   AaotbM  Mtion  pending. 

To  abate  a  suit  because  of  the  pendency  of 
another  action,  the  subject-matter  muat  be  so 
far  identical  that  a  recovery  in  one  action 
would  bar  a  recovery  in  the  other. — Metcalf  v. 
Bockoveo  (Neb.)  406. 

{  X.   Transfer   or   derolvtion   of  title, 
rlckt,  ImtMfest,  or  Uabllity. 

An  action  does  not  abate  by  removal  of  an 
administrator  as  party  plaintiff  pending  the 
action.— Edney  t.  Banm  (Neb.)  167. 

The  eauity  rule  which  prohibits  purchaser  of 
the  subject  of  an  action  pendente  lite  from 
prosecution  of  action  in  the  name  of  tiie  original 

rarty  has  been  abolished  by  Rev.  Codes  1899, 
52S4.-Sykes  t.  Beck  (N.  D.)  844. 

fi  3.    Deatb  of  party  and  rerlTal  of  ac- 
tion. 

A  suit  in  equity  mar  be  maintained  to  rein- 
state a  case  erroneously  dismissed,  when  there 
it  no  adequate  legal  remedy.— Edney  t.  Banm 

(Neb.)  leir,  ■ 


ABDUCTION. 


See  "Seduction." 

ABETTORS. 

Crimioal  responslbUIlT.  see  "Criminal  Law," 

ABORTION. 

Admissibility  of  evidence  of  other  offenses,  see 
"Criminal  Law,"  1  6. 

Evidence  held  insufficient  to  connect  one  with 
an  abortion.— State     Croflord  (Iowa)  8^. 

ABSENCE. 

Of  witnesses  as  ground  for  continnance,  see 

"Criminal  Law,'^  8  10. 
Snxpeusion  of  running  of  statute  of  limitation, 

see  "limitation  of  Actions,"  $  1. 

ABSTRACTS. 

Of  record  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  §  13. 

ABUTTING  OWNERS. 

Assessments  for  expenses  of  poblic  improve- 
nunts.  s«e  "Itfniilcipal  CoipoMtionB,"  {  &, 


Compensation  for  taking  of  or  injnry  to  lands 
or  easements  for  public  use,  see  "Eminent 
Domain,"  §  2. 

Rights  in  streets  in  dties,  see  "M unldpal  Cor- 
porations," S  11. 

ACCEPTANCE. 

Of  deed,  see  "Deeds,"  g  1. 

Of  goods  sold  in  general,  see  "Sales,"  {  4. 

Of  goods  sold  within  statute  of  frauds,  see 

"Frauds,  Statute  of."  {  4. 
Of  rent  as  waiver  of  forCdture  oi  leaae,  see 

"Landlord  and  Tenant,"  |  2. 

ACCESSION. 

Annexation  of  personal  to  real  property,  aee 
"ImprOTements." 

ACCESSORIES. 

Criminal  recponsibillty,  see  "Crlndnal  Law," 
8  1. 

ACCORD  AND  SATISFACTION. 

See  "C^>mpromi8e  and  SetUement";  "Payment"; 
"Release." 

ACCOUNT. 

See  "Account  Stated." 

Accounting  between  partners,  see  "Partner- 
ship," 8  4. 

Accounting  by  executor  or  administrator,  see 
"Executors  and  Administrators,"  }  6. 

Accountingby  gnardian  of  infant,  see  "Guard- 
ian and  Ward,"  8  5. 

Accounting  by  trustee,  see  'Trusts,"  I  8. 

ACCOUNT  STATED. 

Opinion  evidence,  see  "Evidence,"  |  10. 

En  an  action  for  a  balance  due  on  an  account 
Ktated,  evidence  that  defendant  appeared  to  be 
satisfied  held  admissible.— Piano  Mfg.  Co. 
Kautenberger  (Iowa)  743. 

In  an  action  on  an  account  stated,  evidence 
held  not  to  justify  the  direction  of  a  verdict  for 
the  defendant.  —  Piano  Mfg.  Co.  t.  Kauten- 
berger (Iowa)  743. 

Where  a  settlement  is  entered  into  in  reliance 
on  the  books  kept  by  one  of  the  parties,  and  it 
is  thereafter  discovered  that  such  party  tuts 
accounted  for  all  the  money  received,  the  settle- 
ment will  be  set  aside,  though  there  may  have 
been  no  intuitional  fraud.— Leidlgh  v.  Keever 
(Neb.)  106. 

accrual; 

Of  right  of  action,  see  "Limitation  of  Actions," 
8  1. 

ACKNOWLEDGMENT. 

Of  conveyance  of  homestead,  see  "Homestead," 
S  1- 

Operation  and  effect  of  admissionB  as  evidence, 
Sep  "Crimiiiftl  Law,"  {  7;  "Evidence"  |  6. 
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t  -i.   XBju&c  ua  eeraaoate. 

A  member  of  a  private  banking  partnership 
Md  disqualified  from  taking  an  acknowledg- 
ment of  a  chattel  mortgage  given  to  a  trustee 
for  the  firm's  benefit.— Farmers'  A  MuchantB' 
Bank  T.  Stockdale  (Iowa)  732. 

ACQUIESCENCE. 

Operation  and  effect  of.  as  ground  Of  wtopvel, 
we  "Batoppel,"  S  2. 

ACTION. 

Abatement,  see  "Abatement  and  BeTiTal.** 
Accrual,  see  "Limitation  of  Actions,"  {  1. 
Bar  br  former  adjudication,  see  "Judgment," 
„8  8. 

Commencement  within  period  of  limitation,  see 
"Limitation  of  Actions,"  |  1. 

Concealment  of  caose  of  action,  see  "Limita- 
tion of  Actions,"  I  1. 

Constitutional  gnaranties  of  remedlea,  aee  "Ooil> 
stitutional  Law,"  S  7. 

Jurisdiction  of  courts,  see  "Oonrts." 

Laches,  aee  "Bgnitj.''  |  1. 

Limitation  by  statnte.  lee  "Limitation  of  Ac- 
tions." 

Malicious  actions,  see  "Bfallcious  Prosecution." 
Pendency  of  action,  aee  "Abatement  and  Re- 
vival,'^ S  1. 

Review  of  proceedings,  see  "Appeal  and  Er- 
ror": "Certiorari";  "Suctions,  Bill  of; 
"Jndoment,"  |  S:  "Justices  of  the  Peace,'' 
S  4;^*New  Trial.'* 

Aettont  between  partiet  In  parUcuiar  reloMona. 

See  "Master  and  Servant."  {§  2,  6;  "Partner- 
ship," 8  4. 

Co-tenants,  see  "Partition."  {  1. 

AeUanM  by  or  againat  parMouIor  obuwe  ef 
pardei. 

See  "Associations" :  "Beneficial  Associations"; 
"Carriers,"  f  2;  "Counties,"  8  3;  "Executors 
and  Administrators,"  I  d;  "Guardian  and 
Ward  "  8  4;  "Husband  and  Wife."  8  2;  "In- 
fants," {  2;  "Insane  Persons,"  iS;  "Munici- 
pal Corporations,"  88  12,  14;  "Partnership," 
i  2;  "Principal  and  Agent,"  I  2:  "Principal 
and  Suretv,"  8  2;  "RaHroads/'  88  6,  7;  "&• 
ceivers,"  §  3. 

Assignees,  see  "Assignments,"  I  8. 

Banks,  see  "Banks  and  Banking,"  |  2. 

Foreign  corporations,  see  "Corporationa,"  |  & 

Heirs,  see  ''Descent  and  Distribution,"  8  8. 

Legatees,  see  "Wills,"  8  6. 

Purchaser  of  mortgaged  goods,  see  "Chattel 
Mortgages,"  {  6. 

Stockholders,  see  "Corporations,"  8  4. 

Telephone  company,  see  "Telegraphs  and  Tele- 
phones," 8  1. 

Trustees,  see  "Trusts,"  8  4. 

Particular  causes  or  orouttda  qf  action. 

See  "Account  Stated";  "Assault  and  Battery," 
8  1;  "Bills  and  Notes,"  8  6j  "Death,''^  | 
1:  "False  Imprisonment,"  8  1;  "Forcible 
Entry  and  Detainer,"  8  Ij  "Fraud,"  8  2; 
"Insurance,"  88  10,  11;  "Judgment,"  8  U; 
"Malicious  Prosecution,"  8  3;  "Money  Re- 
OBhred";  "Negligence,"  8  3:  "Rewards": 
•■Trover  and  Conversion,"^  8  2;  "Work  and 
Labor."  • 

Abatement  of  tax,  see  "Taxationi"  8  2. 

Alienation  of  affections,  see  "Husband  and 
Wife,"  i  4. 

Appeal  bond,  see  "Appeal  and  Error,"  8  32. 

Bond  of  assignee  for  creditors,  see  'VAsalgn- 
ments  for  Benefit  of  Creditors,"  8  3. 

Brttch  of  contract,  see  "Contracts,"  8  5: 
"Salea,"  {  7;  "Vendor  and  Purchaser,"  8  6. 

Breach  of  covenant,  see  "Covenants,"  8  3. 

Breach  of  promise  of  marriage,  see  •'Breach  of 
Marriage  Promise." 


ureach  of  warranty,  see  "Sales,"  f  a.   

Claims  against  decedent's  estate,  see  "Vnik,' 

8  e. 

Compensation  of  agent,  aee    "Prindptl  icd 

Agent,"  S  1. 
Compensation  of  broker,  see  *fBrokeia,"|3. 
Conversion  of  mortgaged  gooda,  see  *Xbinri 

Mortgages,"  8  B. 
County  bonds,  see  "Gonntiei,'*  |  8. 
Discharge  from  employment,  aee  *Vastcr  tai 

Servant,"  8  1- 
Fires  caused  by  opwatloD  4tf  railroad,  see  *1tiil- 

roads,"  8  7. 
Garnishment  bond,  aee  "GamiBhrnrat,"  8  3- 
Indebtedness  secured  1^  mortgage,  see  "Ibi^ 

ga^,"  8  8. 
Itunngement  of  trade-mark  or  trade-name,  tm 

"Trade-Marks  and  Trade-Names,"  8  L 
Injuries  caused  by  animals,  see  "Ajklmali.'' 
Injories  from  discbarge  from  sewers,  see  *V» 

nicipal  Corporations,"  8  12. 
Injuries  to  animals  caused  by  operation  of  id- 

road,  see  "Railroads."  8  6- 
Municipal  bonds,  see  ''Manidpal  CorporatioB.' 

8  13. 

Penaltv  for  violation  of  railroad  reguiitkna 

see  "Railroads,"  |  5. 
Personal  injuries,  see  "Carriers,"  8  2:  "Mw 

ter  and  Servant,"  8  6;   "MunieiiMl  Cotpon- 

tions,"  8  12;  "RaUroads,"  88  4-7. 
Price  of  goods,  see  "Sales,"  8  7. 
Price  of  land,  see  "Vendor  and  Purduscr," 

8  5. 

Recovery  of  Insarance  preminms  paid,  see  *^ 

surance,"  8  4. 
Recovery  of  land  sold  \^  vendw,  aee  '^aim 

and  Purchaser,"  8  5- 
Recovery  of  possession  of  mortgaged  goota,  m 

"Chattel  Mortgages,"  8  & 
Recovery  of  price  paid  for  goods,  aee  '•Salts." 

i  8. 

Recovery  of  tax  paid,  see  "TaxatioD,"  8  4. 
Rent,  see  "Landlord  and  Tenant,"  8  4. 
Services,   see   "Master   and   Servant,"  8 

"Work  and  Labor." 
Unfair  competition  in  trade,  see  "^nmde-Mirb 

and  Trade-Names,"  8  1. 
Unlawful  detainer  by  tmaiit,  see  *^LaiidkH 

and  Tenant,"  6  S- 
Unlawful  entry  by  landlord,  see  •liandloni  ud 

Tenant,"  8  o. 
Wages,  see  "Master  and  Sorvant."  |  fi. 

PorUeular/omw  QToetiaii. 

See  "Bjectment";   "Replevin";   •^amr  ni 
Conversion." 

ParUeularfarvM    special  rMtf 

See  "Creditors'  Suit":    "DivMce":  "Wmf 

tion";    "Partition,"  8  1;   "Qaletii«  THie'": 

"Specific  Performance." 
Abatement  of  tax,  see  "Taxation,"  i  2. 
Accounting  by  partner,  aee  "Partnership,"  f  4 
Admeasurement  or  alignment  of  dow^. 

"Dower,"  8  2. 
Alimony,  see  "Divorce,"  8  2;   "Hosbaod  tni 

Wife;'  8  8. 
Construction  of  wilL  see  "Wills,"  8  6. 
Determination  of  adverse  claims  to  real 

erty,  see  "Quieting  Titie." 
EiUforcement  or  f<^eclosnre  ot  Uen,  see 

chanics*  Liens,"  8  3. 
Establishment  and  enforcement  of  right  ot  o- 

emption,  see  "Exraiptiona,"  |  S. 
Bstablishment  and  aif<»cement  of  tnst,  m* 

"Trusts,"  I  4. 
Establishment  of  bonndariea,  see  "Bonndiri**- 

8  2.  ^ 
Establishment  of  will,  see  "WUls,"  8  *• 
Foreclosure  of  lien  for  rent,  see  "L&udlwd  ut 

Tenant,"  8  4. 
Foreclosure  of  mortgage,  see  "Chattel  Uortp- 

ges,"  8  6;  "Mortgages,"  88  7-13. 
Reformation  of  written  inabmneDt,  see  "B«- 

ormation  of  Instrnments." 
Removal  of  doud  on  titie,  see  "Qnleting  TItiB> 


•'Fraudulent  CoDTejances,"  S  3. 
ettiny  aside  wlU,  see  "Wills,"  {  4. 
"rial  of  tax  title,  see  "Taxation."  |  7. 

^orctoulor  praoeetHnff*  in  oeMom 

e«  "Appearance";  "Continuance";  "Costi'*: 
"DamaeeB";  "Depositions";  "DismisBal  and 
Nonsuit*':  "Erldence";  "Execution";  "Judg- 
ment"; ''Judicial  Sales";  "Juiy":  "Limita- 
tion of  Actions";  "Parties";  ''Pleading"; 
"Process";  "Reference";  "Btipulatloni^'; 
•*Trial";  ''Venue." 

>efault.  see  "Judgment,"  fi  2. 

■fotlce  of  action,  see  "Frocess,"  S  1. 

le-rWal,  we  "Abatement  and  Berival,"  |  8. 

i^erdict.  see  "TriaV  9  11. 

PorHeuIor  nmeiNcs  In  or  incident  to  ooHofu. 
3ee  **Attadiment";  "Oarnishmmt";  "Injunc- 
tion";   ''ReceiTeni";  "Seanestration";  "rTen- 
der." 

■Proo— iMngs  In  eawvlM  of  tptctaljwiaMMon*, 
Criminal  prosecations,  see  "Criminal  Law." 
Suits  in  equity,  see  "Equity." 
Suits  in  Justices'  courts,  see  "Justices  of  the 
Peace,"  I  B. 

i  1*    (folndor,    spllttlac*  eoauolldstioa, 
and  seTersnoe. 

Proceedings  to  set  aside  a  former  decree  re- 
lating to  the  same  matter,  and  a  suit  to  fore- 
close tbe  mortgage  inTolved,  ma;  be  prosecuted 
in  one  action.— Oushiag  t.  Schoeneman  (Neb.) 
346. 

A  complaint  to  detmniue  adverse  claims  nn- 
der  Laws  1901,  p.  9,  c.  5,  setting  forth  several 
tax  liena  as  the  basis  of  plaintiff's  interest  in 
the  real  estate  involved  in  the  suit,  does  not 
state  more  than  one  cause  of  action.— Blake- 
more  T.  Roberta  (N.  D.)  1029. 

A  complaint  for  couapiracj  Mid  not  objec- 
tionable, as  improperly  uniting  several  causes 
of  action,  br  reason  of  the  fact  that  the  acts 
alleged  to  have  been  performed  in  the  fur- 
therance of  the  conspiracy  embraced  differmt 
tranaactiona— Emerlcfc  T.  Sweeney  Oattle  Co. 

(S.  D.)  gs. 

ADEQUATE  REMEDY  AT  LAW. 


Elfect  on  Jurisdiction  of  equity, 
tion,"  S  1;  "Judgment,"  J  6. 


"Injune- 


ADJOINING  LANDOWNERS. 

See  "Bonndaiies.'* 

Rights  as  to  subterranean  waters,  ne  "Waten 
and  Water  Conrses,'*  |  2. 

ADJUDICATION. 

Of  coorts  in  general,  see  "Courts,"  I  1. 
Oi»eration  and  effect  of  former  adjudication, 
•ae  "Judgment,"  H  8,  9. 

ADMEASUREMENT. 

Of  dowor,  see  **I>ow«rr  |  2. 

ADMINISTRATION. 

Of  estate  of  decedent,  see  "Sxeentorg  and  Ad- 
ministrators." 

Of  estate  of  ward,  see  "Guardian  and  Ward." 
I  2. 

Of  proporty  by  receiver,  see  "Receivers,"  |  2. 
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Aa  evidence  In  criminal  pn 

Inal  Law,"  |  7. 
In  pleading,  aee  *1HeadIni 


ADOPTI 

eorpnation 

ADULTERS 


Of  by-Iawa  by  corpnation 
I  2. 


See  "Food.* 


AOULTE 

Admissions  as  evidence,  i 
I  7. 

Doi^mentary  eTidence,  at 

Beception  of  erldenee  at 
I4w,"  i  U. 

A  married  roan,  havini 
with  an  numarried  womat 
ery.  under  Code  1897,  i  « 
(Iowa)  1116. 

That  defendant's  alleged 
to  a  child  outside  of  the  o 
prosecuted  for  adultery  A< 
considered  by  the  Jury  in 
the  crime  was  committed  v 
view  of  the  testimony.- St 
UIB. 

ADVERSE  C 

To  real  property,  see  "Qui< 

ADVERSE  POS 

See  "Limitation  of  Actioni 
Conveyance  of  land  held  at 
perty  and  Maintenance." 
Effect  as  bar  of  dower,  see 

i   1.    Nature  and  reqnli 

To  establish  title  by  ad 
tent  to  claim  titie  most 
Plant  (Neb.)  348. 


ADMIRALTY. 


Bee  "Shipplns." 


S  2. 


•▼idem 


Pleadlnjc, 
▼lew. 

A  charge  on  adverse  pi 
correct  statement  of  the  It 
mislead  the  jury.— Sherrar 
16. 

ADVERTISE 

FobUcation  of  process,  see 

ADVICE  OF  C 

As  defense  in  action  for 
see  "False  Imprisonment 

Aa  defense  in  action  for  n 
see  "Malidons  Prosecuti< 

AFFIDAV 

See  "Depositions." 
AdmlssiUlity  on  appeal  o 
"Appeal  and  Error,"  {  : 

Inpairtieidarp 
See  "Appeal  and  Shror,"  f 
fi  1. 

A|pHcation  to  open  defai 

Aa  part  of  record  on  appea 
■•folminal  Law,"  |  ifiT 


For  lOTlce  of  proeesB  hy  publication,  sm  "Pro- 
ceM,"  $  1. 

It  is  not  essential  that  the  jurat  state  that 
an  affidavit  was  sworn  to  in  the  presence  of  or 
before  the  notary  who  certifies  the  fact.  That 
will  be  presumed  from  the  statement  that  the 
affidavit  was  sworn  to.— Black  t.  Minneapolis 
&  St  L.  B.  Co.  (Iowa)  984. 

AGE. 

Competency  of  witnesses,  see  "Witnesses>"  S  2. 

AG£NCY. 

See  "Prindpal  and  Acent** 

AGREEMENT. 

See  "Contracts." 

AIDERS  AND  ABETTORS. 

Crii^nal  responsibility,  see  "Criminal  Law," 

ALIBI. 

Inatroctiona  aa  to,  aee  "Criminal  Law."  |  16. 


ALIENATION. 

Of  affections,  see  "Hoaband  and  Wife,"  f  4. 
Snspension  of  power  of  alienation  of  property, 
see  "Ferpetalties." 

ALIMONY. 

See  "Divorce."  i  2;  "Husband  and  Wife,"  |  3. 

ALLOWANCE 

Of  claims  against  county,  see  "Counties,"  S  4. 
Of  oompensatioii  of  county  officers,  see  "Coun- 
ties," fi  1. 

To  snrriTing  wife,  husband,  or  children  of  de- 
cedent,  see  "Executors  and  Admlnlatratora," 

ALTERATION. 

Of  geographical  or  political  divisions,  aee  "Mu- 
nidpu  Corporationa,"  |  1. 

ALTERATION  OF  INSTRUMENTS. 

See  "Reformation  of  Instruments." 

ALTERNATIVE  JUDGMENT. 

In  replevin  proceedings,  see  "Beplevin,"  |  3. 

AMENDMENT. 

Of  constitution  of  mutual  insurance  company, 
see  "Insurance,"  |  11. 

Of  portfoulor  legal  praeeecUnsf . 

See  "Pleading,"  i  4. 

Of  pleading  after  limitations,  see  "Limitation 
of  Actions,"  S  1. 

Of  record  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  S  13. 

ANIMALS. 

See  "Game." 

Chattel  mortgage  of.  see  "Chattel  Mortgages,' 


Res  gesta  in  action  for  Injuries  to^  Me  "En- 
dence,"  |  8. 

A  mortgasree  of  trespassing  animals  is  not  fii- 
ble,  under  tne  herd  law,  on  notice  to  the  owita 
of  the  cattle,  without  notice  to  the  mortgagee. 
— Goff  V.  Byera  Bros.  &  Co.  (Neb.)  1037. 

The  remedy  by  distress,  given  under  Goc^ 
St.  1901.  c.  2,  art.  3,  to  enforce  m  daim  for 
damages  against  the  owner  at  cattle,  who  j 
charged  with  the  duty  of  keeping  tbetn  off  ti-^ 
cultivated  lands  of  another,  does  not  apply  to  i. 
mortgagee  not  in  possession. — GofZ  t.  By« 
Bros.  &  Co.  (Neb.)  1037. 

ANSWER. 

In  pleading,  see  "Pleading."  IS  2,  4. 

APPEAL  AND  ERROR. 

See  "Certiorari";  "Exceptions,  BUI  of";  "New 

Trial." 
Costs,  see  "Costs,"  {  5. 

Effect  of  appeal  on  right  to  grant  new  trial, 

"New  Trial."  $  1, 
Review  of  proceedings  of  Justices  of  the  pean. 

see  "Justices  of  the  Peace,"  I  4. 

Review  in  particular  doll  actioiu. 
See  "Forcible  Entry  and  Detainer,"  {  L 
Foreclosure  suits,  see  "Mortgages,"  i  12. 

Review  in  apedalvrooeeMmgu 

See  "Contempt,"  S  1. 

Assessment  of  taxes,  see  "Taxation,"  S  2. 
Condemnation  proceedings,  see  "Kminent  Do- 
main," 1  8. 
Election  contest,  see  "Elections,"  |  1. 

Review  of  criminal  pTroeecuttone. 
See  "Criminal  Law,"  |  18;  "Homicide,"  S  4- 

S  1.   Nature  and  form  of  remedr. 

Rulings  during  the  trial  will  not  be  reviewed 
when  presented  on  appeal.^Pettiboiie  t.  Yei«er 
(Neb.)  193. 

Judgments  of  the  district  court  on  appeal  from 
the  probate  side  of  the  county  court  are  re- 
viewable only  by  petition  in  error. — ^Boales  r. 
Ferguson  (Neb.)  337. 

Rulings  of  an  interlocutory  character  cannot 
be  reviewed  on  appeal.— Merrill  t.  Van  Camp 
(Neb.)  344. 

Alleged  errors  in  exclodon  of  evidence  tan- 
not  be  examined  on  appeaL-^John  Stewart  A 

Co.  V.  Allen  (Neb.)  BW. 

i  X.    Katnre  and  cnnuids  of  ^ydlats 

Jurisdiction. 

Appeal  from  dissolution  of  temporary  iojnac- 
tion  restraining  removal  of  schoolhonse  di*- 
missed  in  consequence  of  determination  by  stite 
Buperinteudent  of  appeal  from  order  of  rraioTaL 
—Topping  V.  Douglas  (Iowa)  1085. 

The  Supreme  Court  cannot  acq^nire  jIIri^di^ 
tion  on  appeal  by  consent  of  parties  to  review 
a  judgment  of  the  district  court  on  appeal  from 
the  probate  court— Boales  v.  Ferguson  (SA.) 
337. 

I  8.  Deeialons  reviewable. 

An  order,  in  an  action  for  damages  for  t 

nuisance  and  to  abate  it,  continuing  dedsioD 
on  demand  for  an  injunction,  for  iwrpose  of  en- 
abling defendant  to  remedy  the  nuisance,  is  not 
an  order  of  abatement,  and  is  not  appealable.— 
Suddith  V.  Incorporated  City  of  Boone  (lows) 
853. 

Order  dissolving  a  temporary  injunction  is 
not  a  final  adjudication,  and  can  be  considmd 


r. — Hawkeye  Ins,  Co.  t.  Huston  (Iowa)  89S. 

Xo  entitle  a  party  to  review,  there  must  have 
tea  a.  final  order  or  judgmeDt. — ^McLucaa  t. 
t.  Joseph  &  G.  I.  By.  Co.  (Neb.)  116. 

Wliere,  in  action  to  foreclose  tax  lien,  de- 
ndant  Blea  only  a  motion  to  strike,  the  order 
rerrnlins  such  motion  cannot  be  reviewed  on 
>peal. — Iieaman  v.  Atkinson  (Neb.)  149. 

A.  judsment  for  costs  only  is  not  final  and 
>view&Sle.-^niomp0on  t.  Nalaon  (Neb.)  104; 
olack  V.  Oans  (Neb.)  633. 

4.     Rftcht  of  review. 

Where  nonresident  defendauta  took  part  in 
he  trial  merely  for  the  purpose  of  litigating 
he  qneation  as  to  whether  the  court  had  ac- 
uired  jurisdiction  by  the  service,  they  had  no 
tamlins  on  appeal  to  attack  the  validity  of  the 
iid^ment  in  any  other  respect. — Fowler  v. 
enkH  (Minn.)  914. 

A  stipulation  in  an  action  that  the  property 
ti  question  shall  be  sold,  and  proceeds  deposited 
vith  i^-lork  of  court  and  paid  ont  when  the  court 
:linll   order  that  one  of  the  parties  is  entitled 

0  them,  held  not  a  release  of  errors  or  a  waiver 
if  the  right  of  appeal. — Ryan  t.  Donl^  (Neb.) 
19,  234. 

1  S.    I*»  c eeMt»tio»    amd   mmrwrnUom  in 

lower  eoart  of  sronada  of  htIow 
liww  ud  4«0BtUMU  In  Imrer 
eonrt. 

The  question  of  waiver  by  omission  of  facts 
from  a  petition  for  injunction,  afterwards  in- 
troduced by  an  amended  petition  therein,  can- 
uot  be  considered  for  the  first  time  on  appeal 
from  judgment  on  the  injunction  bond.— Scott 
T.  Frank  (Iowa)  764. 

Parties  will  be  restricted  on  appeal  to  the 
issues  on  which  they  relied  below.— Gsmahan  v. 
Brewster  (Neb.)  690. 

Where  a  party  has  procured  a  decree  on  one 
theory,  he  cannot  obtain  a  modification  tiiereof 
on  appeal  ou  a  different  theory.— Commerdal 
State  ^ank  v.  Ketchnm  (Neb.)  614. 

{  6*  Objsetions  and  notfonSf  and 

rnllncs  thereon. 

Record  on  appeal  lield  to  contain  nothing  on 
n-hicb  to  base  asKimnments  of  error  as  to  re- 
murks  of  counsel. — (Goldstein  v.  Morgan  (Iowa) 
897. 

Error  cannot  be  predicated  on  the  court's 
refusal  to  entertain  a  general  objection  that 
t«!stimony  offered  is  incompetent  and  inmiateri- 
al.— Brier  v.  Davis  (Iowa)  983. 

The  taxation  of  costs  cannot  be  reviewed, 
wiu're  no  motion  was  made  in  the  court  below 
to^etax  tbem.— Topping  t.  Douglas  (Iowa) 

Where  no  ruling  has  been  had  on  a  motion 
to  strike  an  amendment  to  a  petition,  the  pro- 
priety of  allowing  the  amendment  cannot  be 
reviewed.— Reed  v.  Cunningham  (Iowa)  1110. 

Where,  in  an  action  for  trespass,  through  in- 
advertence the  court  embraced  the  whole  of  a 
tract  enjoining  further  trespasses,  held  that, 
if  this  conclusion  was  too  broad,  the  parties 
prejudiced  should  have  called  the  court's  at- 
tention thereto  liefore  demanding  a  reversal  of 
the  order  denying  a  new  trial.— Amdt  r.  Thom- 
as (Minn.)  1125. 

An  objection  to  a  petition  to  set  aside  a  de- 
fault judgment  disregarded  when  first  raised  on 
appeal.— Mac  Call  v.  Looney  (Xeb.)  238. 

Where  trial  is  had  on  the  merits  in  an  action 
to  relieve  aKfinst  a  judgment,  the  defeated 
party  cannot  first  complain  on  appeal  that  the 
form  of  action  should  have  been  by  petition, 
under  CJode  Cir.  Proc.  S  602.— MacCall  v.  Loo- 
ney (Neb.)  238. 


IT  ucii;  ei  lutiuvt:  lcuuui 

lidity  of  a  judgment  is  i 
and  no  objection  is  made 
such  objection  on  app< 
(Neb.)  401. 

The  question  of  defect 
'  capacity  of  plaintiff  to  an 
'  the  first  time  in  the  Sa 
I  V.  Weckerly  (Neb.)  618. 

1  Objections  to  instmctic 
;  wed  where  the  defects 
— Ulrich  T.  MeConaughey 

I  §  7.    Ezeepttons. 

I  An  instruction  not  exc 
garded  as  correctly  statii 

,  to  the  case.— Cameron  t. 
Co.  (Iowa)  961. 

Propriety  of  allowing  a 
on  which  decree  is  based 
in  absence  of  other  ruliu] 
amendment;  there  being  e 
ment  of  error.— Beed 
1119. 

Error  cannot  be  assigne 
ing  or  refusal  of  an  insti 
L'eptton  is  taken.— Ish  v.  K 
man  Ins.  Go.  t.  Stlner  0 
/uel  (Neb.)  166;  Pope  t.  I 
.■il9. 

The  safficiency  of  evide 
diet  is  reriewable  in  the  S 
no  exertion  was  tiiken  to 
by  the  lower  court. — Dab 

353. 

I  8.    —  Motions  for 

Where  instructions  sre  d 
given,  it  Is  not  necessary 
refer  thereto  in  a  motioi 
Lingle  v.  Lingle  (Iowa)  T 

On  a  proceeding  in  erro 
will  not  reverse  a  case,  wl 
was  not  presented  to  the 
motion  for  a  new  trial.  u< 
j  — Woodard  t.  Cutter  (Neb. 

j  The  Supreme  Court  will 
!  ceedln^s  of  the  district  c< 

a  motion  for  a  new  trial  ' 

State  (Neb.)  520. 

I  i  9.  Partus. 

'  An  appeal  will  be  dlsmlt 
ties;  only  the  names  of  ; 

:  poratioDB,  one  published  h 

I  the  other  by  a  partnershli 
notice  of  appeal.  —  Sbeld 

'  County  Democrat  (Iowa) 

I  Where  two  or  more  par 
.  the  judgment  is  right  as  t 
I  firmed  as  to  all. — Storm  i 

1  A  motion  to  dismiss  an  i 
that  appellant  assigned  the 
judgnsent  and  before  appe 
Beck  (N.  D.)  844. 

I  The  purchaser  of  the  f 
action  after  judgment  and 
purchaser  pendente  lite,  nn 
§  5739.— Sykes  r.  Beck  (N. 

,  i  10.  Bequlsltes  and 
I  transfer  of  can 

I  A  petition  in  equity,  oi 
hearing  in  the  court  of  las 
nied  the  applicant  withou 

I  be  considered,  when  the  ap 
the  utmost  diligence  in  i 
cause  reviewed  in  the  Sup 
T.  Parkhnrst  (Neb.)  63. 

I  Alleged  errors  mast  be 
,  in  the  petition  in  error.— I 
I  Nixon  (Neb.)  117. 


Under  Comp.  Laws,  g  550,  as  amended  hj 
Pub.  Acts  1899,  p.  380,  No.  243,  a  complainant, 
after  decree  of  mortgage  foreclosure,  from 
which  an  appeal  has  been  taken  without  giving 
a  bond,  held  entitled  to  a  return  of  the  papers 
to  the  drcnit  court,  in  order  that  they  may  be 
there  enrolled,  notwithstanding  section  463.— 
Harmon  t.  Metcalfe  (Mich.)  1060. 

I  IS.  8upera«deu  or  stay  of  proooodlaca. 

Under  Code,  S  4128,  Jtetd,  that  a  supersedeas 
bond  becomes  ^ectual  to  prevent  further  acts 
of  the  sheriff  under  an  execution  in  hla  hands 
only  from  the  time  the  countermand  from  the 
clertc  reaches  the  sheriff.— Edwards  &  Anderson 
V.  Oliu  (Iowa)  742. 

Under  Code  Oiv.  Proc.  H  588,  600,  before 
an  ondertaking  should  operate  as  a  supersedeas, 
a  transcript,  as  well  as  a  petition  In  error, 
must  be  filed.— Morton  v.  Western  Seed  &  Ii^ 
rigation  Co.  (Neb.)  183. 

Where  a  decree  awards  plaintiff  a  personal 
Judgment,  and  directs  the  sale  of  the  pledged 
property,  the  defendants  may  supersede  that 
portion  of  the  jndgmait  alone  directing  the  aale. 
—State  T.  *Btxter  (Neb.)  647. 

The  amount  of  a  bond  to  be  given  on  an 
appeal  superseding  the  foreclosure  of  a  mort- 

Sftge  is  in  the  discretion  of  the  trial  court. — 
tate  V.  Baxter  (Neb.)  647. 

Where  the  court  fails  to  fix  the  condition  of 
a  bond  on  appeal  from  foreclosure,  there  is  no 
supersedeas  until  the  terms  of  the  bond  are 
fixed  by  the  court.— State  v.  Baxter  (Neb.)  647. 

Where,  on  a^qieal  from  foreclosure  of  a  mort- 
gage, a  bond  is  given  in  the  amount  fixed  by 
the  court  and  on  reasonable  conditions,  and  the 
district  court  directs  sale  and  approves  the 
bond,  it  is  equivalent  to  an  order  fixing  the  con- 
dition as  stated  in  such  bond.— State  t.  Baxter 
(Neb.)  647. 

i  18.  Beoord  mmA  prooeedinBS  aot  Im  too- 
ord. 

An  amended  abstract,  filed  long  after  the 
abstracts  and  arguments  have  been  prepared, 
will  be  disregarded.  —  Reed  v.  Ounuiugham 
(Iowa)  1119. 

Where  a  bill  of  exceptions  is  not  authenticat- 
ed, the  Supreme  Court  can  only  see  that  the 
judgment  is  supported  by  the  pleadings.— Porter 
V.  Detrick  (Neb.)  271. 

If  a  transcript  is  incorrect,  the  appropriate 
remedy  is  to  procure  an  additional  or  certified 
transmpt.  —  Keeley   Institute  of  Kansas  v. 

Riggs  (Neb.)  1010. 

Where  It  appears  that  a  party  has  willfully 
filed  an  incorrect  transcript,  or  has  altered  the 
transcript,  to  deceive  the  court,  it  will  be 
stricken  from  the  files.— Keeley  Institute  of 
Kansas  t.  Biggs  (Neb.)  1010. 

Older  extmding  the  time  for  settling  state- 
ment of  case  held  not  an  abuse  of  discretion.— 
Sykes  T.  Beck  (N.  D.)  814. 

{  14,  —  SCatten  to  1m  sHowb  hj  veeord. 

Where  the  reporter's  notes  are  filed  with  the 
clerk  on  the  day  on  which  the  trial  closed,  the 
evidence  is  properly  preserved,  whether  for- 
mally marked  "Filed"  or  not.— In  re  Bruning's 
Estate  (Iowa)  780;  SaUnger  &  Korte  t.  Arts, 
Id. 

It  is  not  necessary  to  set  out  the  notice  of  ap- 
peal in  full,  and  an  allegation  of  due  service 
of  notice  of  appeal,  if  nndenied.  Is  sufflcient.- 
Steams  Paint  Mfg.  Co.  v.  Comstock  &  Mc- 
QuistOD  (Iowa)  869. 

SIS.    Scope  and  eontenti  of  reoord. 

The  withdrawal  of  an  admission  contained  in 
a  pleading  is  snfflclently  evidenced,  for  the  pnr- 


calendar.— Caldwell  v.  Drammond  (lows)  11^ 

Affidavits  not  presented  to  the  trial  court  «iE 
not  be  considered  on  wror,  and  ahonM  not  be 
in  the  bill  of  exceptiona — Stats  T.  Favmc 

(Neb.)  219. 

Matters  shown  by  affidavit  or  other  evidean 
not  in  the  statement  of  the  case  as  settled  viB 
not  be  ccmsldered  on  appeal.— listaar  ▼.  BcCi 
(N.  D.)  182. 

i  16.    Neeesslty  of  blU  of  exeeytim, 

ease,  or  statemeat  of  faeta. 

Action  of  distrirt  court  in  OTerrolinr  motiia 
to  dismiss  an  appeal  will  not  be  nrened,  when 
ruling  was  based  on  evidence  not  preserved  by 
a  blU  of  exceptions. — Hagadom  r.  Wag«Ht 
(Neb.)  184. 

Where  a  case  is  brought  up  on  error,  sod 
there  is  no  bill  of  exceptions,  ins  tractions  prop- 
er under  any  possible  condition  of  the  evidesoe 
win  not  be  held  OToneous. — Goiukw  Sduib- 
er-FUck  Orain  Oo.  (Neb.)  221. 

Under  Code  Civ.  Proc.  {  303,  sobds.  2.  3. 
where  a  motion  for  a  new  trial  is  made  on  the 
bill  of  exertions,  the  errors  assigned  mast  k> 
contained  in  or  annexed  to  the  bill  of  oseco- 
tioni.— Wenke  t.  Hall  (S.  D.)  103. 

f  17,  — -  ConelnsiTeness  and  «S«ot,  tai- 
peaeUas  and  eontradietinK. 

Where  the  reporter's  notes  of  the  evidenn 
bear  a  certain  date  as  that  of  filing,  it  canoot 
be  shown  by  affidavits  on  appeal  that  they  veie 
In  fact  filed  on  another  date. — In  re  Bronine't 
Estate  aowa)  780;  Salinger  &  Korte  Ait:^ 

Id. 

Where  tiie  shorthand  notes  weie  oertified  b; 

the  trial  Jnd^  and  by  the  reporter  on  the  day 
of  the  Bubmuwiou  of  the  cause,  as  shown  b5 
the  certificate,  such  certificate  and  the  date 
thereof  cannot  be  impeached  by  affldavitB  fikd 
on  appeal.— In  re  Bruning's  Estate  O^tnra)  780: 
Salinger  &  Korte  v.  Arts,  Id. 

Hecitels  of  a  bill  of  exceptions,  allowed  and 
signed  by  the  trial  judge,  cannot  be  impeached 
by  affidavits.— Phcenix  lue.  Ga  T.  Howe  (Stb.i 
73. 

Alleged  errors  in  transcrkit  of  the  record  <tf  Oe 
district  court  on  appeal  will  not  be  corrected  oo 
oral  rei»resentetion  of  counsel  made  at  the  sub- 
mission of  the  case.- Wenti  v.  Meyer  (Xeh.>  272. 

The  correctness  of  a  transcript  will  oot  be 
tried  on  affidavits.— Keeley  Institute  of  Ksnssff 
V.  Biggs  (Neb.)  1010. 

118.  ——  QneattoBs  presented  tmr 

▼lew. 

Where  a  general  finding  is  had  for  defendant, 
and  plaintiff  prosecutes  error,  without  preserv- 
ing the  evidence  in  a  bill  of  exceptions,  and 
without  a  ruling  on  motion  for  new  trial,  the 
only  ground  of  error  is  whether  the  answer 
states  a  defense.— Bemis  v.  McOload  (Neb.)  211 

In  the  absence  of  a  bill  of  exceptions,  if  the 
petition  contains  sufficient  statemeots  of  a  cai» 
of  action  and  a  proper  prayer,  questions  neces- 
Eitating  a  bill  of  exceptions  will  not  be  coo- 
sidered. — Grove  v.  Dlneen  (Neb.)  253. 

On  appeal,  where  there  is  no  bill  of  exceptions 
4nd  Uie  record  cdiows  only  the  derk'a  tran- 
script, the  court  will  examine  the  record  tar 
enough  to  ascertain  whether  the  pleadings  «»- 
tained  the  decree.— Grove  v.  Dineoi  (Neb.)  253, 

Where  the  findings  show  a  narrower  liabil- 
ity than  that  enforced  by  the  judgment,  or  show 
no  liability,  or  a  discrepancy  exists  betwe^  the 
findings  and  judgment,  a  modification  or  re- 
versal may  be  had  on  the  record  showing  snrii 
findines  and  judgmmt  only. — Shelby  v.  Creiph- 
ton  (Neb.)  382. 

Where  the  ground  of  complaint  is  that  the 
findings  justify  more  relief  than  was  granted. 


U7  la  uiBnmcieQi  to  procare  mooincanon  or 
▼enal. — Shelhr  t.  Grei«hton  (Neb.)  882. 

1.  d.   A.  ■  aicxn  «Bt  of  errorm. 

assi^ment  ot  error  that  the  conrt  erred 
.  oTermlmg  defendant'!  objections  to  evidence 
I  each  and  every  Instaiioe  appearing  of  record 
insufficient— Soddlth  t.  locorporatiBd  City  of 
oone  <Iowa)  853. 

An  assignnient  of  error  that  the  conrt  erred 
1  OTerrulinf  a  motion  for  new  trial  held  not 
ufQcient  to  present  for  review  any  question  in* 
oWed  in  the  motion. — Goldstein  t.  Morgan 
towa)  807. 

Aasisnnients  of  error  held  Inanfflcient  to  pre- 
Ant  any  question  for  r«Tiew.^3(ddstein  t.  Mor> 
can  (Iowa)  807. 

An  assignment  of  error  to  the  overmling  of 
lefendant^e  motion  for  dismissal  and  for  Jndg- 
ment  at  the  dose  of  piaintiflfs  testimoi^  held 
^^Bdent^Faville  t.  State  Tnut  Co.  (Iowa) 

TTnder  Code,  |  4136,  an  assignment  that  the 
court  erred  in  ovorullng  the  fiivt,  second,  third, 
mnd  fifth  assIgnmentB  of  the  defendant's  motion 
Cor  a  more  necific  statement  Md  inaufiQcieot. 
— Paville  T.  State  Trust  Co.  (Iowa)  1109. 

That  a  demurrer  which  has  been  sustained 
cenerally  is  based  on  some  grounds  which  are 
**ridlcnIon8  and  impossible"  will  not  vary  the 
rule  that  an  assignment  of  error  spedncally 
challenging  the  correctness  of  only  the  other 
^^Qds  Is  hunfflduit— Chase  t.  Steams  (fowa) 

A  specification  of  error  that  the  rerdlct  Is 
against  the  law  of  the  case  will  not  raise  the 
qneBtion  of  the  insufflclency  of  the  evidence. — 
Gagnier  r.  City  of  Fargo  <N.  D.)  841. 

The  InsnfOdency  of  the  evidence  will  not  be 
considered,  when  there  is  no  specification  as  to 
the  particulars  wherein  it  is  insufiOcient.— Gag- 
nier T.  aty  of  Fargo  (N.  D.)  811. 

ISa  BrUfs. 

Where,  in  its  brief.  appeUast  htm  argued  but 
2  of  17  gronnds  on  whidi  a  motion  for  a  new 
trial  was  based,  and  sustained  generally,  It  can- 
not arrne  the  entire  motion  In  its  reply  brief.— 
State  Security  Bank  t.  Boms  (Iowa)  909. 

On  appeal  the  Supreme  Court  is  not  bound 
to  pass  on  qoestioDB  not  raiaed  in  the  briefs.— 
Farmen'  Loan  ft  Trust  Co.  v.  Hastings  (Neb.) 
104. 

Assertions  in  appellant's  brief  that  certain  as- 
aeflsmenta  are  vaud,  without  stating  any  rea- 
sons for  inch  opinion,  held  not  to  require  review 
of  fiudingi  oC  invalidity.— Farmers*  Loon  & 
Trust  Oo.  T.  HastlngB  (Neb.)  104. 

Where  a  eanse  is  sabmitted  on  the  brief  of 
plaintiff  in  error,  the  statements  of  the  brief  as 
to  the  record  will  be  treated  aa  true.— William 
Deering  &  Co.  v.  Walter  (Neb.)  517. 

A  general  statement  in  a  brief  that  the  conrt 
erred  In  sustaining  the  objections  to  certain  tes- 
timony Md  insuflScIent  for  review. — Merrill  v. 
Garver  (Neb.)  619. 

iSl.  IHeilssal,  wlthdvawal,  •*  aban- 

dOBBSmt. 

Where  one  defendsnt  did  not  answer,  and 

a  notice  of  appeal  waa  signed  by  the  attorneys 
for  the  remaining  defendants,  against  whom 
judgment  was  entered,  the  appeal  would  not  be 
^missed  because  the  notice  appeared  to  be 
taken  for  all  the  defendants  from  a  jndgment 
against  all.— Garrigan  t.  Kennedy  (S.  D.)  89. 

Under  Rer.  St.  1898,  H  2831,  4033,  held  not 
error  to  deny  a  motion  to  dismiss  appeal  to  the 
clrcmt  court  from  the  county  court,  on  the 
ground  that  the  appeal  was  not  taken  la  time; 


recoroB  m  cue  prescriDea  tmie.  —  uani^  t. 
Kraftcsyk  (Wis.)  820. 

1122,88.  Beview. 

Where  a  motion  for  a  new  trial  on  17  grounds 
is  sustained  generally,  appellant's  failnre  to 
argue  bnt  2  of  the  grounds  necessitates  an  af* 
flrmance. — State  Security  Bank  v.  Bums  (Iowa) 
909. 

Where  no  appeal  was  taken  from  so  maeh  of 
a  decree  as  set  aside  one  conveyance  as  fraudu- 
lent, that  part  could  not  be  revlewed^State 
Sav.  Bank  t.  Hunter  (Iowa)  1123. 

The  iaaae  whether  a  contract  for  the  procure- 
ment by  plaintiffs  of  a  policy  of  Insurance  for 
defendants  was  canceled  hy  mutual  coasent  Is 
one  of  fact  for  the  Jury.- McDonnell  t.  Keller 
Mfg.  Co.  (Minn.)  785. 

Where  a  cause  is  tried  by  the  court,  and 
there  is  a  general  finding  for  plalotiff,  if  any 
cause  of  action  la  stated,  and  there,  is  evidence 
to  sustain  the  finding,  the  judgment  wiU  be 
afflnned.— Omaha  Brewftog  Am'u  v.  TUlenborg 
(Neb.)  107. 

Wliere  the  evidence  before  a  justice  was  con- 
flicting, and  his  judgment  was  not  cleariy 
wrong,  the  order  of  the  district  court  sustain- 
ing it  will  be  afilnned.— Bullard  r.  Laughlln 
(Neb.)  109. 

A  party  who  brings  up  a  case  on  appeal  im- 
pliedly consols  to  snbrnit  tiie  Isanes  for  de- 
cision on  the  evidence  In  the  record.- Petttbone 
r.  Teinr  (Neb.)  188. 

Error  not  urged  In  brief!  will  be  dis- 
regarded.—Brown  T.  ColUuB  (Neb.)  11^;  Bemis 
T.  McCloud  (Neb.)  214. 

Under  Rev.  Codes  1899,  §  5690,  goTeming 
trials  to  the  court,  and  requiring  all  evidence 
offered  to  be  preserved  in  the  record,  the  Su- 
preme (>>urt,  on  a  review,  is  required  to  dis- 
regard all  incompetent  and  irrderant  evidence 
groperly  objected  to.— Sykes  t.  Beck  (N.  D.) 

1 24.  ^—  Parties  ntltled  to  allece  error. 

A  party  cannot  complain  of  matter  brought 
out  by  him  on  cross-examination.— Goldstein  t. 

Morgan  (Iowa)  897. 

A  party  cannot  complain  of  the  action  of  t&e 
trial  court,  had    at  his  instance. — Storm  t. 

Holmes  (Neb.)  73. 

Where  the  record  shows  that  defendant  has 
raised  a  question  and  insisted  that  there  was 
not  sufficient  evidence  to  warrant  the  submis- 
sion of  a  material  issue,  and  the  court  submit- 
ted it,  the  defendant  Mi  not  estopped  on  ap- 
peal to  raise  the  same  question,- Haslam  t. 
Barge  (Neb.)  245. 

A  party  who  has  acquiesced  In  an  adverse 
finding  of  fact  Is  precluded  from  obtalningre- 
view  of  such  flndli^  on  oppesl.— Merrill  v.  vam 
Camp  (Neb.)  344. 

An  instruction  held  not  subject  to  complaint 
by  a  party  who  has  requested  a  sabstantially 
similar  ioBtruction.- Union  Pac  R.  Co.  v.  Lot- 
way  (Neb.)  527. 

On  an  appeal  in  equity,  appellee  is  not  con- 
cluded as  to  any  matter  directly  Involved  in 
the  questions  raised  by  the  appellant.— Clark  v. 
Lancaster  County  (Neb.)  593. 

As  to  matters  not  necessarily  Involved  in  an 
appeal  In  equity,  an  appellee  who  enters  no 
cross-complaint  is  concluded. — Clark  ▼.  Lancas- 
ter County  (Neb.)  593. 

A  party  who  objects  to  evidence  cannot  ob- 
tain a  rerersal  of  the  judgment  tCT  want  of 
the  evidence  bo  excluded. — ^Knudson  t.  Parker 
(Neb.)  1010. 


afwde  Oo.  (»«b.)  617. 

AfBdavltH  car  not  prope^rly  be  conefd^vdl  in  the 
Supreme  Conrt  to  Jeti-i-miTic  the  diWCHdtlQll  to 
be  iviadt.'  of  a  c-jisp  on  itppoiil  from  ft ^nosiuBiit. 

— Mchols  V.  Il.,-.ln.Ttrf       D.)  29S. 

ZS<    Frcinmptlaiii. 

Where  the  iuvulidity  of  a  defsalC  judgment 
wa>  denied  by  aii  answer  io  a  Aiiit  to  Et^^^trnm 
its  coElection.  it  wiU  presniDed,  on  juiiii-al 
from  n  dissohiTinn  of  the  injunrlion,  bnspfl  on 
the  plpfldings  iilnrjp.  tliat  such  disKotnliDCj  wM 
groppr. — Hji\vli'-i(?  I  [IS.  Co.  v.  Hujiioii  (Iowa) 

Where  defen;iaDt  is  allon-ed  to  Enucod  his  an- 
nrer,  and  pUlntlfr  Aocs  not  ask  for  a  contiuua- 
tion,  or  mue  any  ahowing  that  it  wim  not  prap- 
er  to  proceed  T¥itii_,thfl  trlsL  ao  Dcoiudice  is 
^hon-n.— SoatlMEa  IftiiC^^^tninr  v.  Fries 
(Neb. J  71- 

On  direi'ted  verdict,  the  reviewing  court  will 
aBsuiDB  the  esisteade  Ql  every  muterlaJ  Cfitit 

PlnictitF  In  error  must  point  out  the  errors 
by  TPa?on  of  whiab  be  cliiimB  the  Jndgment 
t^bunlJ  lie  revi>r^ii'-.l,— N"i  tinlnin  v.  City  of  I-id- 
t'olrv  (N*b.|  IKJ;  SIilII^j-  v.  Ociglitou  (>el:.>  ;;s.i. 

On  appeal,  where  then-  >s  no  bill  '>f  i.'.n:'^p- 
tionif,  tba  smeral  pmumrlinu  t.'xi^is  t}iJLt  every 
1^W<wttlPK  esaential  to  thf.'  legality  of  thy  jiuln- 
m«At  waa  taliGU.— Grove  v.  JjiDceD  (Neb.)  ZjS, 

Wb^e  tbe  evidenc-c  is  uOt  prAMnod,  and  A 
trADdciipt  of  tJie  iileAdiags  la  not  presented,  it 
will  be  preAum^d  that  the  fiiidiiLj^H  of  fact 
are  true. — Shelby  T.  Creightan  (Neb.>  3S2. 

^  teawm&ble  :pMumptioii»  will  b«  indnlged 
ia  t&  op  ho  Id  Qua  DnKetoduKfl  of  tbe  trial  eoiui. 
^Otttosl^  BfttOt  ^.  &tec(k%««  (Neb.)  591. 

In  ft  triit  to  ibff  tonH.  wb«ze  tbe  flndine  is 
llMfld  <m  SQlItcHMt  tibmpeteat  evideuce.  it  \y\M 
M  pniMBnim  tblftJUConipeteTit  eridF>iice  iv:iu  ilin- 
Tpgarded-— ArBhIaa  Horse  Co.  v.  Bivcaa  (Xeb.) 

I'KT.  —  iMfteretiau  itt  lower  fluiiTt. 

The  dlKretfon  of  the  circuit  judge  on  the 
question  of  atneiidhie'  the  declaration  in  a  suit 
on  n  fiL-neiit  rertificnte  will  not  be  reriewed  on 
■  pni'ii],  L'xct'iit  for  iihuHe.— l*ord  t.  Naaonal 
Trotfctive  Soi-  (Mich.)  44^. 

Th*?  pfiwcr  to  vniiite  jiulgiiients  or  orilcrs  at 
the  term  at  wbioh  they  wtre  rendered  exists 

Tfe."  ■  ■       ■  ' 

^ISie  ^t^BuE  ol  tbo  court  bl^lr|ni#BC''t»8ta 
illie        llfterfei  <  1   v  itti  lU^iot  W'focts 
ihow  iibase  of  Buch  iii-'^i.-n.'tictu,— Porter  v.  Trom- 
pen  (Xeb.)  226. 

The  BDhmiasion  ot  InterroicatorieB  for  apeciil 
' )  tA'tiUt^lHTetton  ot  tbe  tnort^utibet 
f*.  ^O^i&U  (NebJ  fax, 

A  jndfifitit'Tit,  thoiiph  bhtoj^^^  the  micoiTOb' 
oratPd  tftttiiiiouy  of  tDe  plJW@ffftgaiDst  the  cor- 
roboratoi:^  tt^stimony  of  the  diefendanti  will  not 
he  rererepd,  anleaa  contrary  to  the  oTerwhetm- 
ing  weight  of  tbe  efidence.— Steveoa  t.  Miohl- 
gftn  Soap  Woriu  (Biid^j  ^ 

Where  there  ^m  tOBl|Ktcnt  erMence  to 
■QBt^in  tbe  joAgm^  ens.  «  aDCAion  Cact, 
U  Kill  Hot  lifl  d&tttutdL— Buck  %  ^amsjx 
CKeb.)  117. 

Tbe  lliiHil  |jrt.-siim[iti(jiiH  in  fuviir  nf  :i  riinUiij; 
of  tha  trial  court  <lo  not  oLtuiu  ud  appeal  in 


Whore  tbere  la  some  evidence  to  sopport  tat 
ailegatian  of  M^^asp^^  ft  ^^Uli  wftgl. 
the  decree  tUI  H  afmiDed.^^B^Dwn  V.  OSbb 

[Neb.)  173. 

A  finding  that  a  deed  was  an  abeolate  CQirre?- 

nnce,  and  not  »  mort^a^e.  will  not  be  distnit*^ 
ed,  where  su&rabicd  by  the  evidence.- — Fanr- 
era'  &  Merchants'  Ina.  Co.  r.  Hahu  (Neb.) 

A  finding  on  conflicting  eridoncser  wflB.  Mt  la 
disturbed.— Winiani  Deering  Sc  Oo.  -w.  Wartfl- 

iXob.)  filT;  SulliFnn  Snv.  Itifit  v,  Rhnrp  (Nt^t  ■ 
:,-22:    llnU  \.   Rijsl-Owpn   Lumber  Co.    (>.  S 
UlA:    "Wanlnr,  Busbiiell  &  Gle.ianer  Oo.        M  - 
ers  iNeb.)  902. 

FiiLdiiiffS  of  a  jary  will  bt±  set  asid«,  #f hn« 
tbt^re  is  not  suScieat  e-flAvam-ta,  ittaaaaat  Ana. 
-SoTereigD  Camp  WoedOHb'  Of  W  WntM  r. 
Uruby  (Neb.)  mS. 

A  verdict  oC  a  Jnry  based  on  conjecture  cap 
rnt  stjuiil. — Sovereign  Cainp  ^VocMimen  of  ifc* 

Wi  lli  V.  Uniby  (Neb.)  l>98, 

A  (riiil  court's  ruling  on  the  qneotion  Of  idn- 
lificrition,  prelimtnaiT  ta  Oi»  HiinStMibUMiy  *t 
I'lioto^retphn,  will  not  be  TWftnMt  en  MppeaL 

nnlv^R  tho  mliTia  is  ngainsE  S/^Jt  ^*S^  J/"' 
imi(l^Tittico  ot  thf  fviHem-r-. — ^Mdkv'V.  IraCHft- 

til  Disrillin?  Go.  (Wis.!  Sdit. 

"Whejf!  a  rerji-'t,  in  an  ;ii  ti'  n  for  injnrieft  \-j 
rt'ikMin  of  a  defective  sidewalk,  found  that  plain^ 
tiff  waa  guilty  of  contributory  Dc;.'ligeDce.  as 
order  denying  a  motion  to  set  it  a?Lde  wHI  wt 
he  reversed  on  appeal,  unleea  c-learly  wrong-— 
Bohn  T.  Ci(T  of  Racine  (Wis.)  Sl3, 

A  apecial  finding  of  the  joiy  will  not  be  Pf^ 
veriicd,  if  there  it  aov  credible  erideDCe  to  snp- 
port  It.— Wlaconaln  Fans  L>aod  Co.  t.  Bollard 
(Win.)  833. 

}C9.    Hftrmteaa  WTm» 

Oil  R  will  wntnt^  .«niaia 

w  >t  i^r^-J  niliciu' 
^.io^vM^  7W. 


FmlEirr  iho  court  in  p.u  nrtion  OA  fc 
to  call  the  jury's  attention  to  eiideacn  oT  ■  tav 
coraLderatioa  to  mpport  ft  wmHs'a  nadertftldu 
to  puy  the  note  mm  a  prbid]^  MM  BDt  rBrcnible 
error— Wilson  v.  Onstott  (Iowa)  TTBl 

Under  Code,,  i  3001.  a  jadgmeiit  detcrmStfac 

tbe  rfhition  of  parties  oo  a  note  field  not  to  bf 
ilistiirhi'i)  uu  tbe  gruuuil  that  in  the  absence  of 
a  ctDsa-petitioQ  the  court  Waa  without  jwu^^ 

In  an  nrtinn  for  ronreTsion  of  propcrtj  *fll4 
uiKier  an  t'x<.''  iitic:n.  refui^al  of  the  cnurt  tci  pfv- 
inlt  the  sheriff  to  amend  hla  return  to  th*  Vilt 
/i«M  hannlng^-^tim  fl^  "Ot 
(lowft)  IIM. 

WflmA  Terdlct  might  IiBTe  be«  H^Mti  M 
a  ffmma  fenpported  by  the  law  and  tM  taniM, 

or  on  a  ground  fiHthorized  by  erroneous  in- 
stmctiODS,  tbe  giving  of  tbe  erroinr-ius  idrtrLii^ 
tions  was  p  rej  ud  ical  error. — C  urii  s  v .  C  nrtis 
(Mich.)  32. 

In  an  nrtion  for  the  death  of  a  servant,  cstis- 
ed  Ijy  tbe  fiilEinK  oT  n  (Jcfcftive  ^.iTC.  it  iv^i 
not  prejuJiLial  orrur  for  the  i-oiirt  tn  pcrimT  .. 
wltnoBH  to  tesUfy  as  to  nbeth>w  it  was  ttt<? 
duty  of  defesdant'a  anperiTitendeitt  to  keep  ^ 
gate  in  repair, — Storrie  r.  Grand  Tmtik  le- 
vator Co.  (Mirh.l  5flEJ. 

Itom<n-al  of  a  plu^  from  a  gate,  introdnced  ai 

!in  "^siiilMt  on  first  triai  of  an  action  hy  tie 
jury,   hi'hi  no  ground  for  reversal  df  the  «K- 

und  judgment,  where  the  plug  was  idcncifici 


Klevator  Co.  (Mich.)  569. 

The  ezclusioD  of  the  testimony  of  a  witness 
not  bearing  on  the  qaestion  in  inae  held  hann- 
.eaa  ottot. — Bterens  r.  Beardsl^  (Bficb.)  571. 

It  is  immaterial  that  incompetent  evidence  is 
tutrodnoed  to  establish  a  conceded  claim.— Union 
Cent.  Life  Ins.  Co.  v.  Prigge  (Minn.)  917. 

Where  the  evidence  snstains  the  6ndlngs, 
a  nd  the  findings  sufitain  a  formal  judgment  reo- 
Jered  thereon,  the  judgment  will  not  be  revers- 
ed because  of  an  erroneons  condnsion  of  law 
deduced  ^m  the  findings  of  fact. — Rosso  v. 
Milwaukee  Harvester  Co.  (Neb.)  213. 

Error  cannot  be  predicated  on  the  exclusion  of 
immaterl^  matters  from  the  jury.— Browu  v. 
Silver  (Neb.)  281. 

The  refusal  of  a  court  to  perform  an  act 
which  is  without  legal  force  will  not  be  review- 
ed.— Baldwin  v.  Burt  (Neb.)  401. 

A  judgment  in  an  action  tried  to  the  court 
will  not  be  reversed  because  of  admission  of  ir- 
relevant evidmce. — Metcalf  v.  Bockoven  Qfeb.) 

Instmetion  that  notice  to  "any  of  the  munic- 
ipal KUthorities"  of  defects  in  *»  sidewalk  was 
safflcient  notice  to  the  city  held  not  prejudicial. 
— Glty  of  Uncoln  t.  Miller  (Neb.)  484. 

A  party  cannot  complain  of  error  in  an  in- 
Btruction  from  which  he  has  suffered  no  prej- 
udice.— William  Deering  &  Co.  v.  Walter  (Neb.) 
517. 

The  admisRion  in  evidence  of  a  book  showing 
an  account  between  a  decedent  and  one  who 
had  filed  a  claim  against  his  estate,  held  not 
prejudicial  error. — Bennett's  Estate  v.  Taylor 
(Xeb.)  669. 

Where  the  law  in  an  instruction  tendered  Is 
resolved  in  favor  of  the  party  offering  it.  be 
cannot  complaiu  of  a  refusal  of  iustructlon.- 
Korbel  v.  Skocpol  (Neb.)  1022. 

The  striking  of  a  witness'  answer  on  cross- 
examination  hfld  without  prejudice,  where  her 
statement  with  reference  to  the  same  fact  on 
direct  examination  was  not  stricken. — Butler 
V.  Davis  (Wis.)  561. 

The  admission  in  evidence  In  an  action  for 
malicious  prosecution  of  the  justice's  minutes 
in  the  criminal  case  held  not  prejudicial  error, 
when  it  was  shown  that  the  complainant  testi- 
fied substantfally  to  the  facts  appearing  in  the 
minutes.- Eggett  v.  Allen  (Wis.)  SOS. 

Skroneous  admission  of  evidence  to  prove  an 
estoppel  to  claim  broker's  commimions  held 
Imrmless,  in  view  of  a  finding  that  plaintiff  had 
released  the  owner  from  hts  contract  to  pay 
such  oommi»RioD8. — Wisconsin  Farm  Land  Co. 
V.  BuUard  (Wis.)  833. 

%  30.           Snbaeqnent  appemls. 

The  rule  that  a  prior  decision  on  appeal  Is  the 
law  of  the  case  does  not  apply  to  propositions 
on  which  the  court  was  equally  divided.— Bald- 
win V.  Burt  (Neb.)  401. 

On  a  second  appeal  on  mibstantially  the  same 
record,  the  formtr  decision  is  the  law  of  the 
case.— Merrill  t.  Van  Camp  (Neb.)  017. 

On  a  second  appeal,  no  matter  necessarily 
involved  in  the  first  appeal -will  be  reexamined. 
—Connecticut  Trust  &  Safe  Deposit  Oo.  v. 
Fletcher  (Neb.)  988. 

1 31.  Determlaatlom  and  disposition  of 
oanse. 

The  dedsion  of  the  Supreme  Court  on  a  first 
appeal  becomes  the  law  of  the  case.- Buss  v. 
American  Cereal  Co.  (Iowa)  1092. 

Where  the  effect  of  a  deposit  of  municipal 
bonds  has  been  determined  on  a  former  ap- 
peal, evidence  as  to  the  nnderstanding  of  the 


Frankfort  (Mich.)  1056. 

Where  a  judgment  base 
jury  is  reversed  for  errone 
Supreme  Court  will  not  en 
appellant.— Schmid  v.  Vli 
(Mich.)  1056. 

Where,  on  appeal,  the  j 
and  tile  cause  remanded,  thi 
such  further  action  as  tb 
and  discretion  dictate. — St 
121. 

Where  a  bill  shows  no  e 
dismissing  it  will  be  afflrme 
V.  Boehl  (Neb.)  633. 

Where  a  decree  is  revi 
Court  may  remand,  with  '. 
petition  and  bring-m  new  i 
'  rigation  &  Water  Power  I 

,  996. 

I    Where  the  court  found 
I  menta  in  favor  of  a  bank  1 
!  the  bank  surrendered  certi 
I  ing  to  defendant,  but  the 
;  close  the  amount  due  the  b 

erty  was  transferred,  the 
,  manded  for  further  proceet 

Mielen*  (Wis.)  426. 

Where  an  order  denying  a 
cate  a  judicial  sale  was  re% 
to  be  performed  within  a  : 
be  fixed  by  the  couit,  and  ni 
it  was  error  for  the  court  1 
with  the  mandate  because  '. 
not  performed  within  a  reaa 
V.  Smith  (Wis.)  544. 

Under  Rev.  St.  1898,  8  3( 
court  on  defendant's  motioi 
finding  from  an  affirmative 
'  swer,  because  contrary  to  ' 
,  dence.  the  Supreme  Court, 
decision,  may  remand  for 
howak  V.  Grochoski  (Wis.)  S 

Where  a  special  verdict  1 
and  motion  made  for  jud^mi: 
the  verdict,  the  Supreme  Coi 
that  defendant  was  entitlec 
remand,  with  direction  to  (.>ii 
— Mnench  v.  Heinemann  (W 

The  decision  on  appeal  A: 
case  on  a  subsequent  trial 
Allen  (Wis.)  803. 

f3S.  UabiUtloa  oa  boi 
taUace. 

Where,  after  judgment  at 

au  execution  issued,  and  the 
error  and  filed  a  supersedci 
stricken  from  the  files,  an : 
the  judgment  plaintiff  sued  I 
ment  against  the  stockbold ! 
tion,  and  the  judgment  was  i 
such  facts  constitute  no  d  > 
against  the  surety  on  the  i 
English  T.  Smith  (Neb.)  60. 

Parties  to  an  appeal  bom 
ute,  to  a  court  to  which  m 
are  liable  if  the  court  wi : 
tertains  the  appeal  and  t : 
adverse  to  the  appellant- ' 
(Neb.)  166. 

One  who  gives  a  superset  i 
force,  pending  appeal,  an  atl ' 
by  the  court,  cannot,  in  d 
the  bond,  say  that  defend  i 
bond  was  given,  had  no  lnt( : 
—Metcalf  V.  Bockoven  (N< 

APPEARAf 

Huder  Comp.  I^iwi  1887,  I 
cult  court  held  to  have  hi  i 


tnea  in  toe  circuit  oonit  07  BLgroement  oeiween 
the  parUea.— RaDMdell  t.  Dnxberrr  (S.  D.)  182. 

APPLIANCES. 

XiabilitT  of  emirfoyer  for  defects,  gee  "Master 
and  Serrant,''^  {  S. 

APPLICATION. 

For  Insurance  as  part  of  contract,  see  'Insnr- 

ance,"  fi  3. 
Of  paymeut,  see  "PBymeDt,"  S  2. 

APPOINTMENT. 

Of  execator  or  administrator,  see  "Ezecntors 

and  Adminiatrators."  S  1. 
Of  guardian,  see  "Ouardiau  and  Ward,"  fi  1. 
Of  receiver  of  corporation,  see  "CJorporationa," 

I  t. 

Of  trustee,  see  "Tmsts,"  |  2. 

APPORTIONMENT. 

Of  costs,  see  •■Oosta,"  }  1.^^    ^  ,    ^  ^ 

Of  special  asseBaments,  see  "Mnntcipal  Corpora* 

tioos,"  i  8. 
Of  tax,  see  "Taxation,"  %  2. 

APPRAISAL 

On  foreelosnre,  see  "Hortgages,"  |  10. 

APPROPRIATION. 

Of  water  rights  In  general,  see  "Waters  and 

Water  CourseB,"  |  4. 

ARBITRATION  AND  AWARD. 

See  "Beferoice." 

ARGUMENT  OF  COUNSEL 

In  dTil  actions,  see  "Trial,"  18. 
In  criminal  prosecutions,  see  "Criminal  Law," 
111. 

ARMY  AND  NAVY. 

The  eommtssionen  of  the  Soldiers'  Home  are 
peracmaliT-  liable  In  damages  if  th«[  malidonaty 
expd  a  member.— Black  t.  Linn  &.  D.)  607. 

Members  of  the  State  Soldiers*  Home  may  be 
dlachaned  for  refractory  or  onbecoming  coo- 
dnct^Black  v.  Linn  (S.  D.)  697. 

ARREST. 

See  Trlsons.** 

Illegal  arrest,  see  'Talse  Imprisonment." 
Mandamus  to  compel  arres^  see  "Ubrndamns," 
S  1. 

ASSAULT  AND  BAHERY. 

Asanlt  with  intent  to  kill,  see  "Homicide." 

By  emirioyer  on  serrant  as  jostifyins  abandon- 
ment of  contract,  see  "Master  and  Servant," 
f  1. 

Confllctiiu;  statMneuta  of  witness,  see  '*Wlt- 
ne»8e8,"^J  4. 

I  1.   GlTll  lUbllitT. 

In  an  action  for  assault  on  a  female,  eridence 
of  her  character  and  repntatlon  for  chastity 
held  relevant  to  the  qnestion  of  damages,  as 
well  as  the  isane  as  to  the  commission  of  the 
assault.— Barton  r.  Bmley  (Wia.)  816. 


A  person,  anacRea  or  xormioaDiy  TnremtcBra 
by  three  persons,  may  avail  himself  of  the  ri^ 
of  selfniefeiue  against  the  nearest  assailant 
though  it  is  from  the  others  that  great  bodO; 
harm  Is  apprebaided.- Hoy  T.  State  CNeb.)  SSS. 

ASSESSMENT. 

Of  compensation  for  property  taken  tot  pab- 

lic  use,  see  "Eminent  Domain,"  f  3. 
Of  damages,  see  "Damages,"  |  S. 
Of  expenses  of  pnblic  improvementa^  see  "Mb- 


nicipal  Corporations,"  H  8.  9. 
Of  loss  on  insured,  see  ^nsoranee^* 
Of  tax.  aee  "Taxation,"  {  2. 


t  4. 


ASSIGNMENT  OF  ERRORS. 

See  "Appeal  and  Error,*'  {  19. 

ASSIGNMENTS. 

Tor  benefit  of  creditors,  see  "ABidgnnMBts  Cor 
Benefit  of  Creditors." 

Fraud  as  to  creditors,  aee  **Fraiidaleiit  Coa- 
veyances." 

In  bankmptcy,  see  "Banlunptcy,"  I  1. 

Transfer  of  canse  of  action  noond  for  abate- 
ment, aee  "Abatement  and  ReTiral,**  |  2. 

Trcmt^tn  of  particular  speefes  qf  prvfwtib 
rightM,  orinttnunentt. 

Bee  "BUls  and  Motes."  i  4;  "Judgmant,"  1 10: 

"Mortgages."  |  4. 
Admeasurement  or  aaalgnment  of  dower,  aw 

"Dower,"  |  2, 
Certificates  of  sale  under  execution,  see  "Ex- 
ecution," S  4. 

{  1.   Beanialtea  and  vaUdltj. 

Bridence  in  nmishment  proceedings  against 
an  executor  and  dcTlsee  by  a  judgment  credit- 
or of  an  heir  kdd  insuffldent  to  riuiw  mm  as- 
signment of  the  heir's  interest  to  tb*  Jesism 
— MaUy  T.  Maliy  (Iowa)  73^ 

I  8.   Operatloa  and  eCeet. 

In  a  suit  for  the  conversion  of  a  cause  of  ac- 
tion assigned  to  dtfeodant  to  aecnre  tbe  pay- 
ment of  a  debt,  evidence  that  plaintiff  was  in- 
debted on  a  note  payable  when  he  afaonld  ob- 
tain judgment  In  the  action  assigned  held  act 
to  authorize  defendant  to  nae  the  jyroceeds  fraa 
a  wrongful  settlement  of  the  cause  to  pmj  tke 
note.— GurUyi  t.  Cnrtis  (MidL)  82. 

i  8.  A«tloBa. 

■  In  a  suit  for  tiie  couToraion  ia  a  caow  of 
action  assigned  by  plaintiff  to  defendant  to  wt- 
cure  the  payment  of  a  debt  CTidence  tliat  plain- 
tiflf  waa  indebted  to  defoidant  on  a  note  paya- 
ble when  plaintiff  should  reeorer  iodniatt  is 
tile  action  assigned  Keti  admiariblai.— Cmtta  t. 
Onrtis  (Mich.)  32. 

In  an  action  for  the  ctwTerrion  of  a  canae  ot 
action  assigned  to  defendant  to  secure  a  debt, 
the  jury  held  proi>erIy  authorised  to  cfHtsafai 
the  litigation  of  the  action  assigned  befmre 
asslgnm«it  as  bearing  on  Us  Talne.— Gortia  t. 
Curtis  (Mich.)  32. 

ASSIGNMENTS  .FOR  BENERT  OF 
CREDITORS. 

See  "Bankruptcy,"  |  1. 

Security  for  coats  In  action  on  bond  of  uiigBK 
for  creditora,  see  "Coets,"  |  2. 

I  1.  OonstraetioH  aal  apantlaaa  la  saai- 

eraL 

Where  a  purchaser  under  condltiona}  contnct 
of  sale  transferred  the  proper^  to  his  assigBcc 
for  creditors,  the  aadgnee  acquired  no  title  as 


acorded.— In  re  Wise  (Iowa)  872. 

Mm    SLightm  ud  reniedla*  of  endlton. 

A.  condltiooal  vendor  of  chattels  held  entitled 
D  recover  the  same  from  the  buyer's  assignee 
or  tbe  benefit  of  creditors  by  interrentlon  In 
tie  aasisiunent  proceedings.— la  re  WIm  (lowft) 
tT2. 

A.  conditional  Tendor  of  chattels,  a  part  of 
whicb  wen  transferred  to  tiM  bny^s  asdsDee 
n  insolTeiicy,  Aeld  entitled  to  retake  the  articles 
-j-ansferred  and  proTe  the  balaaos  of  his  claim. 
—In  re  Wise  (Iowa)  872. 

A  adlep  of  chattels  noder  a  conditional  sale 
not  required  to  surrender  a  note  given 
therefor  by  the  buyer,  who  transferred  the 
chattels  to  his  assignee  in  insolvency,  antil  the 
note  bad  heen  satisfied.— In  re  Wise  (Iowa) 
872, 

"Where  chattels  sold  under  conditional  sale 
were  transfemd  to  the  purchasn-'s  assignee  in 
inaoWencr,  no  demand  was  necessary  before  the 
purchaser  was  entitled  to  apply  for  an  order 
directinK  their  return.— In  re  Wise  (Iowa)  872. 

Where  the  value  of  articles  sold  under  condi- 
tional contract,  and  sought  to  be  recovered  from 
the  purchaser's  assignee  for  creditors,  was  fix- 
ed m  the  contract,  evidence  as  to  their  value 
was  immiiterial.— In  »  Wise  (Iowa)  8^ 

The  creditor  of  an  assigned  estate  heUt  to 
have  assented  to  a  redelivery  of  the  property  by 
the  assignee  to  the  assignor.— Bingenoldus  v. 
A-bresch  (Wis.)  817. 

The  statutes  requiring  the  filing  of  claims 
aicainst  insolvent  do  not  relate  to  a  debt  in- 
curred by  an  assignee  on  behalf  of  the  estate 
after  the  assignment  to  him  for  the  benefit  of 
creditors.— Ringenoldus  r.  Abresch  (Wla.)  817. 

f  8.    UablUtloB  OB  aasicnees*  bonds. 

Under  Kev.  St  1898,  H  1700,  1701,  held,  that 
creditors  of  an  assignee  of  an  insolvent  might 
bring  an  actioi]  on  the  assignee's  bond  for  nis 
act  m  redelivering  the  property  to  the  assignor. 
— Ringenoldos  v.  Abresch  (Wis.)  817. 

An  action  on  the  bond  of  an  assignee  of  an 
Insolvoit  hetd  not  objectionaUe  aa  a  collateral 
attack  on  the  order  ^scharging  the  assignee. 
— RlDgenoldus     Abreadi  (Wis.)  817. 

An  action  on  the  bond  of  an  assignee  of  an 
Insolvent  for  damages  for  violation  of  tiie  order 
dlsdiaiging  him  held  properly  brought,  and  the 
remedy  was  not  an  application  under  Rev.  St. 
1898,  t  2832,  authorising  the  court  or  judge 
to  'relieve  a  party  from  an  order"  made 
through  mistake  or  iaadvertenee.— Ringenoldna 
T.  Abresch  (Wis.)  817. 

An  order  dischar^ng  an  assignee,  and  order- 
ing redelivery  of  tne  property  to  the  assignor, 
on  certain  conditions,  nela  not  to  discharge  the 
assignee  from  llabUi^  on  bis  bond  on  his  fail- 
ore  to  obkerve  the  ccmditions.— Bingenoldus  t. 
Abresch  (Wis.)  S17. 

Anent  of  a  creditor  of  an  assigned  estate  to 
a  redelivery  of  the  firoperty  to  the  assignor  Aeld 
to  release  the  sureties  on  the  assignee's  bond. — 
Ringenoldna  v.  Abresch  (Wis.)  817. 

In  in  action  against  the  surety  on  the  bond 
of  an  auignee  for  creditors,  for  tiie  assignee's 
failote  to  observe  the  conditions  on  which  he 
j  was  authorized  to  redeliver  the  property  to  the 
assinioT,  held  immaterial  that  the  sureties  might 
iiotM  liable  for  debts  Incurred  in  the  manage- 
ment of  the  estate.  —  Ringenoldua  t.  Abresch 
iWifc)  817. 


ASSOCIATIONS. 

See  "Beneficial  Assodatlona*';  "Building  and  aiiTUCu 
Lou  ABBOciations.**  AUTHcN 

One  who  makes  a  contract  In  behalf  of  a  vol*  Of  bill  of  azceptions, 
ontary  snodation  is  personally  liable  there-     I  IS. 


association.  —  Detroit 
First  Michigan  Indepa 

Right  of  voluntary  as 
tract  price  of  services 
defeated  by  action  of  i 
titled  to  aliquot  parts 
compensation,  in  appea; 
ing  that  they  relinqtiie 
troit  Light  Guard  Banc 
dependent  Infantry  (Mic 

Comp.  Laws,  S  10,0! 
against  voluntary  assod 
mulative  remedy,  and  A 
against  the  association  { 
ly.— Detroit  Light  Guarc 
gan  Independent  Infant 

ASSUMPSIT. 

See  "Account  Stated"; 

"Work  and  Labor." 
Amendment  of  pleadings, 
For  services  in  moving  loi 

ging." 

ASSUMP 

Of  risk  by  employd.  see  ' 
i  5. 

ATTACHI 

See  "Biecution";  "Gam 
tion." 

Exemptions,  see  "Exem[ 
Of  property  fraudulently 
olent  GonTsyanccfl."  | 

I  1.  Propertr  aubj*) 

The  creditor  of  the  on 
to  a  third  persoa,  requii 
proceeds  on  the  sale  tner 
proceeds  deposited  by  1 
bank  in  his  own  name  a 
of  the  third  person.— Pi 
870. 

ATTORNEY  A 

Advice  of  counsel  as  def 

Imprisonment,  see  "Fa 
Advice  of  counsel  as  de 

lidouB  prosecution.  s< 

tion."  I  1. 
Argument  and  conduct 

civil  actions,  see  "Trli 
Argument  and  conduct 

criminal  prosecutions 

5  11. 

Attorney's  fees  <m  appe 

8  5. 

Attorneys  In  fact,  see 
Oompensation  of  attorr 

see  "Counties,"  §  2. 
Counsel  for  prosecution 

"Criminal  Law,"  |  II 
Liability  of  city  attome 

ery." 

AUCTIONS  AND 

In  an  action  to  reco 
horse,  on  the  ground 
at  an  auction  sale,  in 
tations  of  the  auctiou 
V.  Skocpol  (Neb.)  102: 


HU  I  nuiii  II. 

Of  agent,  aee  "Principal  and  Agent,"  fl  1,  2. 
0(  broker,  see  "Brokers,"  H  1,  4. 
Of  corporate  officers,  see  "Corporations,"  i  6. 
Of  justices  of  tbe  peace,  see  "Juiticea  of  the 

Peace,"  |  Z 
Of  officer,  see  "Offlcen,*'  1 1. 

AVOIDANCE. 

Of  contract  of  infiui^  lee  "lufanta,**  |  1. 

BAILMENT. 

See  "Baski  and  Bulking"  I  2;  ''Oarrien^"  | 
1;  "Depositaries*;  "mttdumsemm.'* 

BANKRUPTCY. 

Seo  "Afldgnments  for  Benefit  of  Oredltm." 

f  1.    Asilnnmeiit,    adjninlstratloat  ud 
dlstribntton  of  baukrvpt'i  estate. 

A  conTe;ance  of  real  estate  hy  a  wife  to  her 
huHbund,  sbortlr  after  he  had  been  adjudged  a 
bankrupt,  held  frandulent  as  to  the  wife's  cred- 
itors.—Breschemler  T.  Houston  <Iowa)  756. 

Whm  a  secured  creditor  of  a  bankrupt,  whose 
secnrity  is  insnfficient,  discloses  his  security  in 
proving  his  claim,  he  ma;  retain  it  and  sliare  in 
the  dividends  as  to  the  overplus.— Kyhout  v. 
Chalonpka  (Neb.)  173. 

The  petition  of  a  trustee  in  bankruptcy  to  be 
sabstituted  as  party  pluiutiff  in  a  creditors'  bill 
filed  by  a  creditor  of  the  bankrupt  held  iuanffi- 
dent  b>  entitle  the  trustee  to  intervene. — Kob- 
out  v..Ohaloupka  (Neb.)  173. 

Interest  of  a  bankrupt  in  a  pending  action, 
which  he  might  sell  and  assign,  ield  property, 
within  Bankr.  Act  July  1,  1898,  c.  541,  $  70, 
subd.  5.  80  Stat.  666  [U.  8.  Oomp.  St  1901,  p. 
3451],  and  not  a  right  of  action,  under  subdivi- 
sion 6.— Cleland  v.  Anderson  (Neb.)  212. 

The  creditor  of  an  assignee  of  an  insolvent, 
by  filing  his  claims  in  bankruptcy  proceedinga 
afterwards  brought  by  the  assignor,  held  not  to 
lose  his  right  to  proceed  therefor  against  the 
assignee  and  the  sureties  on  his  bond, — Ringen- 
oldua      Abresch  (Wis.)  817. 

I  8.    Rlshts,  remedies,  ud  dlseharse  of 
bankrnpt. 

To  revive  a  debt  discharged  in  bankruptcy, 
a  conditiauai  promise  to  pay  in  installments 
must  be  accepted  hy  the  creditor. — International 
Harvester  Co.  v.  Lyman  (Minn.)  87. 

Where,  after  discharge  in  bankruptcy  on  an 
offer  by  tbe  debtor  to  pay  the  original  obliga- 
tion in  iDBtallmeuts,  the  creditor  insists  on  pay- 
ment of  the  whole  amount,  the  debt  is  not  re- 
vived.—International  Harvester  C!o.  T.  Ljrman 
(Minn.)  87. 

BANKS  AND  BANKING. 

I  1.  BanklBs  oMFporatloM  ud  auoota- 

The  holder  of  a  preferred  claim  against  an 
insolvent  bank  Ae/d  not  entitled  to  have  the 
same  paid  from  a  fund  derived  from  a  double 
liability  asaosament  on  stockholders,  under 
Code,  H  1882,  1883,  to  the  exclusion  of  other 
creditors.— Sioux  City  Stockyards  Co.  v.  Fri- 
bourg  (Iowa)  747. 

An  order  establisbiog  a  preferred  claim 
against  the  assets  of  an  Insolvent  bank  held  not 
to  entitle  the  creator  to  a  preference  In  pay- 
ment of  a  stockholders'  liabili^  fund  subse- 
quently accumulated.  —  Sioiix  City  Stockyards 
Co.  T.  Fribourg  (Iowa)  747. 


subject  to  a  preferred  claim,  were  applied  to 
recover  a  stockholders'  double  liabUity  asaem- 
ment,  such  claim  was  entitled  to  «  prefermee 
from  the  fund  recovered  to  the  extent  that  the 
general  assets  were  so  used.- Sioux  €&tj  Stock- 
yards Co.      Fritworg  (Iowa)  747. 

Comp.  Laws,  |  8568,  providing  tor  a  com- 
lative  voting  plan  for  corporate  directors,  in  so 
far  as  it  applied  to  banks  organized  under 
Banking  I>aw  1887,  Meld  repealed  by  Cmnp. 
Laws,  H  6101,  6163.— Attomer  Oflneral  v. 
Bridgman  (Hlch.)  438. 

Answer  in  action  on  note  by  insolvent  bank, 
which  fails  to  allege  that  the  stockholders,  oa 
whose  petition  the  assets  were  turned  over  to 
a  trustee,  were  a  majority  of  the  stockboldezs. 
as  required  by  Laws  1895,  pp.  01,  92,  c:  8.  U 
34,  35,  to  authorize  such  appomtment  of  a  tnt*- 
tee,  fteld  ineulflcient  to  show  a  legal  appcont- 
ment  of  such  trustee,  and  a  vesting  In  him  of 
the  right  to  sue  and  recover  assets.— Omaha 
Sav.  Bank  t.  Ro>ewat«r  (Neb.)  68. 

Where  the  assets  of  an  ins<4TeDt  bank  were, 
on  petition  of  its  stockholders,  turned  over  to 
the  trustee,  if  such  act  was  illegal,  because  a 
sufRcient  number  of  stockholders  had  not  pen- 
tinned  therefor,  any  ratificati<ni  thereof  bj  the 
stockholders  must  be  shown  in  the  record  in  a 
suit  by  trustee. — Omaha  Sav.  Bank  Boee 
water  (Neb.)  (JS. 

Under  Comp.  St.  1901,  c.  8.  {  35,  providing 
for  the  delivery  of  the  assets  of  an  iosnlvent 
bank  to  the  officers  or  owners  furnishing  a 
bond,  a  delivery  to  iHie  of  several  parties  enti- 
tled thereto  does  not  rriieve  tlie  snretiee  on 
tbe  bond.— Taylor  t.  Weckerly  (Neb.)  618. 

On  the  appointment  of  a  recelvM*  for  an  in- 
solvent bank,  the  title  of  a  note  secured  by 
mortgage  owned  by  the  bank  passed  to  tbt* 
receiver  and  to  a  nurdiaser  from  mm.— Brrnjdf- 
son  V.  Osthus  (N.  D.)  261. 

A  warran^  deed  of  mortgaged  land,  executed 
by  tbe  nresident  of  a  hank  before  its  InsolTency. 
but  delivered  afterwards,  and  after  appointment 
of  a  receiver,  held  not  an  equitable  assignment  of 
the  mortgage. — Brynjolfson  v.  Osthus  D.\ 
261.' 

S  S.  Fuotloaa  and  deallass. 

The  holder  of  an  unaccepted  check  mar  soe 
thereon  in  Ills  own  name.— Bloom  t.  Winthrop 
State  Bank  (Iowa)  T33. 

Pleadings  in  an  action  against  a  bank  hj  die 
holder  of  au  unaccepted  check  heid  to  entitle 

Slaintifl  to  submit  evidence  of  an  agreement 
etween  the  bank  aud  the  drawer  as  to  his 
deposit.— Bloom  t.  Winthrop  State  Bank  (lowal 

Pleadings  in  an  action  against  a  drawer  by 
the  holder  of  an  unaccepted  dieck  Md  to  sboxr 
a  good  cause  of  action, — Bloom  v.  Winthrop 
State  Bank  (Iowa)  733. 

Evidence  held  admissible  to  establish  an  al- 
leged parol  agt«ement.— Bkmm  t.  Winthnv 
State  Bank  (Iowa)  733. 

Tjiability  of  a  bank  which  pays  a  draft  to  tbe 
holder,  supposing  him  to  be  the  intended  payee, 
though  he  is  in  fact  an  impostor,  determined.— 
Hoffman  v.  American  Ezch.  Nat  Bank  (Neb.) 

112. 

In  an  action  against  a  bank  by  a  depositor, 
evidence  held  to  require  judgment  for  defend- 
ant— Bank  of  Salem  t.  Sbrimpton  (Neb^)  lOOS. 


BAR. 

Of  action  by  former  adjudicattoOii  M*  "Jadgr 

ment,"  |  8. 
Of  dower,  see  "Dower,"  |  1. 


t    1-    PMOMdlJMC*  ude>  baiterdr  lawa. 

fZvidence  la  iMWtardj  held  raffldent  to  lustain 
a  verdict  of  gniltr*— Ontlirle  t.  State  (Neb.) 
243. 

BATTERY. 

See  '■Aaaanlt  and  Battery." 

BENERCIAL  ASSOCIATIONS. 

Saildlns  or  loan  associatione.  see  "Bnildlng 
and  Coan  Anodations." 

Relatives  of  a  member  of  a  beneficial  asso- 
ciation keld  not  eutitled  to  recover  monument 
benefits,  wlthont  proof  of  a  compliance  witli 
the  conditions  of  the  policy. — Sleight  v.  Su- 
preme CooncU  of  Mystic  Toilers  (Iowa)  1100. 

An  action  to  recover  monument  benefits  un- 
der a  benefit  certificate  liefore  six  months  from 
the   member'a  death  idd  premature.— SIdglit 
Snprane  Council  of  Mystic  Toilm  (Iowa) 
1100. 

In  the  absence  of  an  allegation  that  plaintiffs 
were  next  of  Icin  or  had  had  charge  of  the 
burial  of  a  member  of  a  beneficial  association, 
a  fnnoral  benefit  payable  to  the  next  of  kin  or 
person  having  charge  of  the  bnrial  was  not  re- 
coverable.—Sleight  V.  Supreme  Council  of  Mys- 
tic Toilers  (Iowa)  1100. 


BENEFITS. 

Anodationi"; 

BEQUESTS. 


See  "Benefidal  Anodationi";  ''InBaranoe,"  | 


See  "Wnte." 


BEST  AND  SECONDARY  EVIDENCE. 

lo  cItH  acttoni,  we  "Evidence^"  f  SH- 
In  criminal  piosecntlons,  see  "Ciuninal  I^w,** 


S  4. 


See  "Oaming.* 


BETTING. 


BIAS. 


Of  grand  jnror,  see  "Grand  Jory.** 

Of  juror,  see  "Jury,"  {  1, 

Of  witness,  see  "Wituesses,"  |  4. 

BILL  OF  EXCEPTIONS. 

See  "BzceptlosB,  BlU  of." 

BILLS  AND  NOTES. 

BixecntioD  of  by  corporate  officer,  see  "Corpora- 

tioOB,"  i  6. 

Failure  of  consideration  of  note  for  goods  sold, 

see  "Sales,"  »  7,  8. 
Failure  of  consideration  of  note 'for  purchase 

of  real^,  see  "Vendor  and  Purdiuer,"  S  6. 

i  1.  Bennisitee  and  validity. 

A  check  delivered  by  decedent  to  his  house- 
keepw  prior  to  his  death  held  bancd  on  a  suffl- 
cievt  CtHirideration  and  enforceable  against  his 
estate.— Cla7      layton  (Mich.)  458. 

A  moral  obligation  to  par  a  pre-szistiiv  l^al 
■  obligation  held  a  rafflcieut  consideration  for  a 
note.— Fourth  Nat.  Bank  t.  Craig  (Neb.)  185. 

I  >•  Oonatevetlon  and  operatloa. 

A  dnebill  draws  interest  from  the  day  of  Ite 
dater-Bennett'a  IbUte  v.  Taylor  (Neb.)  668. 


t(vether.  will  be  constn  ■ 
dine  T.  Hook  (Neb.)  10  : 

A  note  In  the  hands  of  ' 
of  debt,  even  after  mai  ; 
Bros.  &  Co.  (Neb.)  1037. 

I  8.   ModlfleattoB.  re  i 
slon. 

Writings  held  not  to  c(  : 
for  extension  of  time  for 
Travis  v.  Watson  (Mich.) 

I  4.    Bishte  and  Ual  I 
ment  or  tvaasi  ! 

Rights  of  parcbaser  oi 
determined. — Hoffman  v.  < 
Bank  (Neb.)  112. 

The  indorsee  of  a  note  t  > 
notice  of  defense  as  coUf  t 
bona  fide  holder.— Lashme  : 

Where  a  note  and  mor  i 
of  the  mortgage,  are  so 
chaser  Is  chargeable  wil : 
tents  of  the  papezB. — C : 

(Neb.)  1021. 

The  maker  of  a  nonnet : 
no  notice  of  a  transfer 

Ssymeut  to  the  original  i 
[oore  (Neb.)  1021^ 

I  6.  Fajment  and  dli  < 

Payment  of  a  series  of  i 
office  of  a  private  banker, 
the  bankers  did  not  hav« 
held  insufficient  to  dischai  | 
man  v.  Wagner  (Neb.)  41  > 

I  6.  Aotlona. 

In  an  action  on  a  check, 
for  plaintiff  is  sustained  1' 
—Brown  v.  Roberts  (Minn, 

A  partial  want  or  partia 
tion  can  be  shown  as  a  det 
action  on  a  note  in  the  1 
payee.— Brown  v.  Roberta 

In  an  action  on  a  note 
to  safflcieutly  show  title  ) 
Life  &  Trust  Co.  t.  Giff 

Evidence  in  action  for  h\ 
held  to  sustain  verdict  for 
Sawmill  Co.  V.  Patrick  (t 

Evidence  in  nction  on  t 
sustain    judt;ment  for 
Modisett  (Neb.)  338. 

Action  by  the  payee  ai 
notes  held  barred  by  lachei 
ner  (Neb.)  412. 

The  introduction  In  evidi 
note  properly  indorsed  es 
his  ownership  thereof. — B: 
(N.  D.)  261. 

Evidence  In  an  action  b] 
an  indorser  examined,  anc 
a  defense  of  frand  in  pi 
ment.— Nelson  t.  Orondanl 

BONA  FIDE  PUI 

Of  bill  of  exchange  or  i 
"Bills  and  Notee?'  i  4- 
Of  land,  see  "Vendor  and 
Of  municipal  bonds,  see 
lions,"  f  13. 

BOND: 

County  bonds,  see  "Oonntii 
Investment  of  school  dint 

see  "Schools  and  School 
Municipal  tionds,  see  "Mm 

fi  13. 

Of  ll^oor  dealers,  aee  "Ii 
II. 


EScQooi  oistnct  bOQds,  Bee    scbools  and  tscnooi 

Diatricts,"  f  1. 
Special  laws,  see  "Statates,"  §  1.  - 
State  bonds,  see  "States,"  S  1> 
SnretieB  on  bonds,  see  "Principal  and  Surety." 
Township  bonds,  see  "Towns,'*  8  1. 

Bondt  for  perfbrmanoe  of  duUea  of  tnut  or 
office. 

See  "Aasignments  for  Benefit  of  Cfa«dlton,*' 
I  8. 

Bonds  in  legal  proceedinoe. 

See  "Appeal  and  Error."  SS  12,  82;  "Costs," 
I  2;  '^Garnishment."  |  3;  "Injunctiou."  {  6. 

BOOKS  OF  ACCOUNT. 

AdmissibilitT  in  evidence,  see  *^Tidence,"  8  8. 

BOUNDARIES. 

8«e  *'Miuicipal  Oorporatioiw,"  1 1. 

1  1.  DesorlptlOB. 

The  existence  of  a  fence  for  a  long  time 
marking  the  dividing  line  of  platted  lots  held 
better  evidence  of  the  true  division  line  than 
computation  of  stureyors  on  the  supposition 
that  all  lota  were  of  like  pioportlon.— Ken- 
nedy T.  Miles  <Iowa)  772. 

I  9,    Eridenoe.  asoerteiaat«mt,  and  ea- 
taUishiueBt. 

Occupancy  for  the  statutory  period  of  limita- 
tions up  to  a  division  line,  marked  by  a  fence, 
without  queBtion  of  its  correctness,  held  acjoul- 
escence  therein.— Kennedy  v.  Nilea  (Iowa)  772. 

Mere  objection  by  defendant  to  plaintiff's 
erection  of  his  house  close  to  hers  is  enough 
to  avoid  the  charge  of  acquiescence  in  such 
erection.—Kennedy  v.  Niles  (Iowa)  772, 

In  a  suit  as  to  the  division  line  between  the 
parties,  a  third  person  is  not  a  necessary  party, 
merely  because  the  division  line  between  him 
and  one  of  the  parties  Is  Inddental^  Involved. 
—Kennedy  v.  Niles  (Iowa)  772. 

On  an  issne  whether  the  eastern  line  of  a 
(pertain  warehouse  was  the  eastern  boundary  of 
the  lot  on  which  it  stood,  evidence  held  to  show 
that  it  was  not  the  bonndary.— Anderson  t. 
Wirth  (Mich.)  826. 

BREACH. 

Of  condition,  see  "Insurance,"  fiS  6.  6. 

Of  contract,  see  "Contracts,"  {  4;  "Vendor  and 
Purchaser,"  |  3. 

Of  contract  by  city,  see  "Municipal  Corpora- 
tions," S  7. 

Of  covenant,  see  "Covenants,"  {  2;  "Insur- 
ance," 8  6. 

Of  warrantv.  see  "Insurance,"  |8  S,  6;  "Sales," 

H  6,  a 

BREACH  OF  MARRIAGE  PROMISE. 

Where,  on  an  agreement  of  marriage,  the  par- 
ties expressly  agree  that  the  ceremony  shall  be 
celebrated  under  the  rules  of  a  particular  re- 
ligion, such  rules  become  a  part  of  the  contract, 
-^aneck  v.  Kratky  (Neb.)  651. 

Where  one  of  the  parties  to  a  marriage  con- 
tract fails  to  perform  his  agreement  at  the  time 
fixed,  no  reasonable  excuse  existing,  the  other 

Sarty  nuy  r^nd  the  contract  and  sue  for 
imag».— Waneck  t.  Kratky  (Neb.)  6S1. 

BRIBERY. 

Admissibility  of  evidence  of  acts  and  declara- 
tions of  conspirators,  see  "Criminal  I^aw," 

Almi'ssihility  of  evidence  of  other  offenses,  see 
"Criminal  Law/'  |  6. 


in  a  prosecution  ox  a  aty  attorn^  m  l^ 
cepting  a  bribe  to  give  an  opinion  to  tbe  ritr 
council  favorable  to  the  granting  of  a  certaia 
contract  by  the  city,  evidence  considered,  aad 
held  safficient  to  Justify  a  verdict  of  gnuty.- 
People  V.  Salsbnry  (MidL)  936. 

An  indictment  of  a  city  attorney  for  ^corat- 
ins  a  bribe,  contrary  to  Comp.  Laws,  %  lX3a2, 
held  not  defective  becanse  allMfnc  deCendai 
to  be  a  judicial  ofllcer.— People  t.  Saldny 
(Mich.)  fi36. 

A  city  attorney  is  an  eiecntive  or  judkit] 
officer,  within  Comp.  Laws,  f  11,312,  ponidi- 
ing  the  receiving  of  bribes  by  sodi  oBcMa— 
People  T.  Salsbuy  (Mich.)  999. 

In  an  action  for  receivinc  bribw  hj  die 
hands  of  an  agent  Instmetton  as  to  *8^qr  hdi 

not  erroneous. — State  v.  Ames  (Minn.)  330l 

On  trial  of  an  Indictment  for  rec^ving  a 
bribe  while  so^erintendent  of  the  police  devil- 
ment of  the  city,  under  an  agreemeat  to  pro- 
tect the  person  furnishing  the  bribe  in  an  a&- 
lawfol  occupation,  evidence  Md  safllciwt  t» 
fihow  that  the  person  to  whom  the  money  wts 
paid  was  acting  for  and  in  behaif  of  tlic  de- 
fendant.—State  V.  Ames  (Minn.)  330. 

Evidence  in  an  action  against  a  chief  of  pidiee 
for  receiving  bribes  in  connection  wftfa  his  oAce 
hdd  to  sustain  coavlctfon. — iStato  Auki 
(Minn.)  830. 

BRIDGES. 

8  1.   Establialunemt,   oo— ir— ti— ,  aad 
malntenanee. 

A  county  board  at  an  adjourned  meeting  feeU 
authorised  to  act  on  a  new  petition  for  the  con- 
struction of  a  bridge  partly  in  two  townsiilps 
after  at  Its  regular  session  refusing  a  pedtiea 
for  the  same  purpose. — Board  of  Sap'rs  of 
Ionia  County  v.  Ionia  Circuit  Judge  (Mich; 
497. 

Pub.  Acts  1889,  Ko.  62  (Comp.  Laws,  H 
4061~40&«),  relating  to  bridges  partly  in  tve 
townships,  Jield  not  in  conflict  with  Const,  art. 
10,  S  9,  relating  to  the  authority  of  county 
boards  to  borrow  or  raise  by  taxation  money  for 
bridges. — Board  of  Sup'rs  of  Ionia  County  r. 
Ionia  Circuit  Judge  (MidL)  497. 

Miller's  Comp.  Laws,  f  41SL  r^tiDg  to 
bridges  in  townships,  held  to  constitnte  no  re- 
striction on  the  power  conferred  \a  PoK  Acts 
1889,  No.  62  (Comp.  Laws,  H  4(^1-4056).  re- 
lating to  the  construction  of  bridges  partly  ia 
two  townships.- Board  of  Bnp'rs  of  Ionia  Cons- 
ty  V.  Ionia  Circuit  Judge  (Mich.) 

The  adoption  of  plans  and  specifications  n  a 
necessary  preliminary  to  letting  the  contract  for 
the  building  of  bridges,  onder  Oomp.  St.  1901, 
c.  78,  §  83.— Clark  v.  Lancaster  Coanty  (Neb.) 
593. 

There  is  uo  authority  for  the  letting  of  ananal 
contracts  by  the  county  board  for  repairing  of 
bridges,  or  for  repairs  nnder  an  annnal  contract, 
where  the  amount  exceeds  |1(M).— Clark  v.  Lan- 
caster County  (Neb.)  S93. 

Comp,  St  1901.  c.  78,  f  83,  gives  no  authority 
to  the  coanty  board  to  take  into  account  ti^ 
levy  of  tbe  current  calendar  year  inior  to  tbe 
making  of  sttch  levy  in  letting  contracts  for 
bridges.— Olark  t.  Lancaster  County  (Neb.)  SB3L 

BRIEFS. 

Expenses  of  briefs  on  appeal  as  costs,  see 

"Costs,"  I  B. 
On  appeal  or  writ  of  error,  see  "Appeal  aaA 
Htrbf/'  I  20. 

BROKERS. 

See  "Principal  and  Agent" 
Construction  and  operatioB  of  flndbin  rdatisg 
to  right  to  commission,  see  '^Frial/*  |  U. 


Toked.— Huno  T.  Asliton  (Iowa)  745. 

An  agreement  between  an  owner  of  real  es- 
tate acd  an  agent  held  not  to  constitate  the  lat- 
ter an  agent  with  anthorit;  to  procure  a  pur- 
chaser of  certain  property.— Honn  t,  Aabton 
(Iowa)  746. 

A  sale  of  land  listed  with  several  brokers  by 
the  owner  himself  Iteld  to  terminate  the  agency 
of  snch  lurokers,  without  notice  of  the  uUe. — 
White  &.  Hoskins  t.  Benton  (Iowa)  876. 

I  8.   OnmpeBMtlon  mmA  liem. 

A  conversation  had  between  an  owner  of  land 
and  one  of  bis  brokers,  having  the  same  for 
sale,  Md  not  to  give  sach  broker  an  exclusive 
agency  for  a  parUcolar  term.— White  &  Hoa- 
kiiia  T.  Benton  (Iowa)  876. 

(Jonveraation  had  between  an  owner  of  land 
and  a  broker,  authorized  to  sell  the  same,  hdd 
not  to  constitate  an  agreement  inspending  de- 
fenduit'a  right  to  sell  the  suae  himself^  and  re- 
lieve himself  tnm  liability  tor  commissions. — 
White  &  Hoskina  v.  Benton  (Iowa)  878. 

A  real  estate  agent  hdd  not  entitled  to  charge 
a  proqiective  buyer  for  taking  him  to  see  the 
propert7.~Hale  v.  Knaiv  (Mich.)  1000, 

f  3.   Aotltnu  for  eompeiuuitlon. 

In  an  action  by  real  estate  agent  to  recover 
<>ommissions,  evidence  as  to  the  employment  by 
defendant  of  other  agenta  to  sell  the  land  held 
admissible,  in  view  of  defendant's  denial  of 
plaintifTa  agency.— Hann  r.  Aabton  (Iowa)  745. 

EMdence  In  an  action  by  a  real  estate  agent 
to  recover  commissions  for  a  sale  of  real  es- 
tate held  insufficient  to  support  the  claim  that 
the  sale  was  made  by  the  agent,  or  that  he 
waa  the  inducing  cause  thereof.— Hnnn  v.  Asli- 
ton (Iowa)  745. 

A  judgment  for  plaintiff  on  a  declaration  for 
commissions  on  sale  of  real  estate  held  not 
eiupported  by  evidence  of  a  sale  by  another  and 
an  agreement  by  defendant  to  nay  plaintiff  cmd- 
misslons  if  such  a  sale  should  he  effected  by 
any  one.— Jones  v.  Pendleton  (Mich.)  G74. 

In  an  action  for  broker's  commisciona,  a  part 
of  a  conversation  bad  between  plaintiff  and  de* 
fendant  held  admissible.— Richardson  t.  Bab- 
cock  (WU.)  554. 

I  4.   Btchts,  powm,  aaA  HaWMttea  aato 
Aird  penoaa. 

An  agent  employed  to  sell  land  held  to  have 
exceeded  hla  authority  In  agreeing  to  accept 

Srt  cash  and  the  remainder  at  a  deferred 
te.— Staten  t.  Hammer  (Iowa)  964. 

Where  the  value  of  land  sold  by  an  agent 
without  aathority  materially  advances,  such  ad- 
vance furnishes  ground  for  refusal  to  ratlfv  the 
ananthorfied  niie. — 8tat«i  t.  Hanmier  (Iowa) 
964. 

BUILDING  AND  LOAN  ASSOCIATIONS. 

Uability  of  foreign  building  aaaodation  for 
taking  usury,  see  "Usury,"  i  2. 

Rule  for  computation  of  amount  doe  on  build- 
ing and  loan  association  loan,  under  0>de, 
1^8,  stated.— Bacon  v.  Iowa  Savings  ft  Loan 
Abs'u  (Iowa)  977. 

BUILDINGS. 

Bnilding  coutracta,  see  "Contracts,*'  I  2: 

BURDEN  OF  PROOF. 
fiiiibiidieBC  aft  If^ 


and  Information,"  |  6. 

i  1.    Proseontloii  and  pvalshment. 

A  conviction  for  entering  a  railroad  car  with 
intent  to  steal  will  be  sustained  against  the  ob- 
jection that  the  evidence  is  InaufflcieDt  to  show 
burglary.— State  v.  Tough  (N.  D.)  1025. 

On  trial  for  burglary  with  intent  to  steal, 
where  the  evidence  Is  conflicting,  it  is  error  to 
refuse  an  instruction  for  defendant  fairly  pre- 
senting the  law  on  the  theory  of  the  defense.— 
State  T.  Tough  (N.  D.)  KOSS. 

Accused,  who  was  charged  with  breaking  and 
entering  a  railroad  car  witb  intent  to  steal, 
under  Rev.  Code  1899.  |  7406,  hdd  entitled  to 
an  instruction  as  to  ue  statutory  definition  of 
larcaoy.— State  t.  Tou^  Qi.  D.)  1026. 

BY-UWS. 

Of  corporadona  In  general,  see  "Corporations," 
2. 

Of  inaurance  company  as  part  of  contract,  see 
"Insurance,"  |  8. 

CANCELLATION  OF  INSTRUMENTS. 

See  "Quieting  Title**;  "Reformation  of  Instru- 
ments." 

Reacisslon  of  contract,  see  '^Oontraeto,'*  i  8; 

"Sales,"  I  3:  "Vendor  and  Purchaser,^'  |  2. 
Setting   aside   fraudulent    conveyances,  see 

"BVaudnlent  Oonveyances,**  |  8. 

CARNAL  KNOWLEDGE. 

See  "Rape." 

CARRIERS. 

Wrongful  convmdon  by,  see  "Traiw  and  Con- 
version," 1 1. 

I  1.   Carrlac*  o'  cooda. 

In  an  action  against  a  connecting  carrier  for 
failure  to  promptly  deliver  a  shipment  of  goods, 
the  carrier  held  justified  in  refusing  to  deliver 
the  Kpods.— Schlicbting  r.  C9iic^^  R.  I.  ft  P. 
Ry.  Co.  (Iowa)  059. 

Where  no  bills  of  lading:  are  Issued,  the  car- 
rier is  justified  in  delivenng  the  goods  to  the 
consignee  without  the  production  of  receipts  or 
other  evidences  of  ownership  issued  to  the  con- 
signor.—Schlicbting  V.  Chicago,  R.  I.  ft  P.  Ry. 
Co.  (Iowa)  959. 

A  shipper  of  goods,  who  informed  the  con- 
necting carrier  that  he  held  bills  of  lading  for 
the  goods,  was  estopped  from  disputing  the  fact. 
— Schlichting  v.  Chicago.  R.  I.  &  R  Ry.  Co. 
(Iowa)  959. 

The  reasonableness  of  regulations  of  a  car- 
rier for  the  reception  and  classification  of  frel|^t 
Is  a  question  of  law  for  the  court.— Chicago,  R. 
I.  &  P.  Ry.  Oo.  V.  Colby  (Neb.)  146. 

A  common  carrier  may  make  reasonable  rules 
and  regulations  for  the  reception,  carriage,  and 
delivery  of  freight.— Chicago,  E.  I.  ft  P.  By.  Co. 

V.  Colby  (Neb.)  145. 

S  2.    Carrlace  of  pMsansera. 

Where  defendant  led  the  way  to  an  elevator 
In  his  store,  and  plaintiff,  believing  this  an  In- 
vitation to  enter,  stepped  forward  and  fell  into 
the  shaft,  the  fact  that  it  was  light  enough  for 
him  to  see  diat  the  elevator  was  not  in  the 
shaft,  had  he  looked,  did  not  preclude  recovery. 
—Hutgem  V.  Stowe  (Mich.)  29. 

In  an  action  for  injuries  from  stepping  Into 
SB  Dom  <3<entde  tfbaft  MA,  pofl  It  v«f  twjim 
Jury  to  tw  wbstbsf  StfR^sqrt;  jBipMpF^ 


r 


not  erroneoaR,  in  view  of  otbera  mtoi.— iJargess 
T.  Stowe  (Mich.)  29. 

fiSvidence  in  an  action  for  personal  iujuries 
from  falling  into  an  elevator  abaft  In  defend- 
ant's store,  examined,  and  held,  that  the  Ques- 
tions of  negligence  of  the  defendant  and  con- 
tribntory  negligence  of  the  plaintiff  were  for 
the  jury. — Btirgesa  t.  Stowe  (Mich.)  29. 

The  owner  of  a  bnilding,  baring  a  passenger 
elevator,  in  operatiag  it,  ig  ooly  boond  to  nse 
the  care  reqniBed  of  an  OTdinamr  pradeut  per- 
SOD  under  toe  circmnstances. — Bargess  T.  Stowe 
(Mich.)  29. 

In  action  by  a  passenger  for  injuries  sos- 
tained  by  reason  of  the  car  mnning  through  an 
open  switch,  evidence  held  sufficient  to  require 
the  submission  to  the  jury  of  the  qoestlon  of 
defendant's  negligenca  as  alleged  m  the  dec- 
laration.—Leslie  T.  Jackson  &  8.  Traction  Go. 
(Mich.)  580. 

As  between  the  conductor  of  a  railway  train 
and  a  pasaenger,  the  latter  must  produce  ticket 
apparently  good  on  its  face  or  pay  cash  tare. — 
Krown  T.  Bapid  Ry.  Co.  (Mich.)  92!i, 

In  an  action  for  Injuries  to  a  passenger  by 
derailment  of  a  street  car,  evidence  held  to  jus- 
tify a  finding  tbat  the  derailment  was  caused 
by  the  negligent  rate  of  speed  of  the  car  and 
the  permitting  of  crushed  rock  to  remain  on  the 
track,  as  alleged  in  the  complaint. — Smith  v. 
MUwankee  SUectric  By.  &  Light  do.  (Wis.)  823. 


CASE  ON  APPEAL. 

lement,  see 

CATTLE. 


Makiiur  and  settlement,  see  "Appeal  and  Er- 
ror/*^! 18. 


See  ■'Animals." 

CAUSE  OF  ACTION. 

See  "Action";  "Malicious  Prosecution,"  |  1. 

CERTAINTY, 

Of  contract  essential  to  specific  performance, 
see  "Spedfic  Performance,"  |  1. 

CERTIFICATE. 

Oertified  copies,  see  "Evidence,"  f  8. 

Of  record  for  purpose  of  review,  see  "Appeal 

and  Error,"  f  13. 
Tax  certificate,  see  "Taxation,"  |  5. 

CERTIORARI. 

S  1.   ProoeedinK*  Md  determlBstioa. 

In  certiorari,  the  objection  tbat  the  officer  al- 
lowing the  writ  bad  no  authority  so  to  do  can 
be  raised  only  by  motion  to  dismiss,  and  not 
by  the  return. — Tweddle  v.  Judge  of  Superior 
Court  of  Grand  Bapids  (Mich.)  22. 

CHALLENGE. 

To  grand  juror,  see  "Grand  Jury.** 
To  juror,  see  "Jury,"  i  1. 

CHAMPERTY  AND  MAINTENANCE. 

In  au  action  to  determine  adverse  claims  to 
real  estate  on  a  trial  de  novo  under  Rev.  Codes, 
S  5630,  evidence  examined,  aud  held,  tbat  the 
deeds  upon  which  plaintiff  rdies  to  establish  bis 


The  grantee  undw  a  deed  which  is  Invalid  ua- 
der  Rev.  Codes,  S  7002,  cannot  sue  in  his  ows 
name  the  adverse  daimant,  bat  an  action  mij 
be  maintained  against  such  claimant  in  tt» 
name  of  the  grantor  for  the  grantee's  ose.— 
Galbraith  v.  Paine  (N.  D.)  258. 

A  deed  ezecnted  in  violation  of  Rev.  Oodts,  i 
7002,  ia  void  only  as  to  the  paitr  in  adrem 
possession  claiming  title,  hot  is  valid  as  liefeeii 
the  grantor  and  grantee  and  ail  other  persau. 

-Galbraith  v.  Paine  (N.  D.)  258. 

The  common-law  doctrine  which  condemns  ai 
void  a  grant  of  land  adversely  held  under  d&ia 
of  title  by  a  grantor  who  has  not  been  ia 
possession  or  taken  rent  for  a  year  prior  tht-T-^ 
to,  as  an  act  of  maintenance,  was  not  abolif^h-^ 
by  the  Revised  Codes  of  1885.— Galbraith  v. 
Paine  (N.  D.)  2ES. 


See  "Equity." 


CHANCERY. 


CHANGE  OF  POSSESSION. 

Necessity  as  against  creditors  of  grantor,  see 
"Fraudulent  Conveyances,"  |  1. 

CHARACTER. 

Instructions  as  to,  see  "Criminal  Law,"  <  15. 
Of  aocnsed  in  criminal  prosecutions,  see  ^Crim- 
inal Law,"  I  6. 
Of  witness,  see  "Witnesses."  14. 
Relevancy  of  evidence,  see  "Evidence,"  |  3. 

CHARGE. 

By  carrier,  see  "Carriers,"  }  1. 
To  jury  in  civil  actions,  see  "Trial.**  H  5-ia 
To  jury,  in  criminal  pcosecutiona,  see  **Or^ 
ilia)  Lkw,"  I  16. 

CHARITIES. 

I  1.  OreatloB,  ezlstenM,  sad  Talidity. 

Where  a  charitable  trust  of  the  assets  of  a 
volunteer  fire  department  was  invalid,  and  the 
corporation  bad  ceased  to  exist,  the  trust  ns 
diottld  be  distributed  among  the  existinK  men- 
bera  of  the  corporation.— Hopkins  t.  Cnmitf 
(Mich.)  489. 

A  charitable  trust  of  the  assets  of  an  Inror- 
porated  volunteer  fire  department  keU  faiTafid. 
—Hopkins  v.  Crossley  (Mich.)  499. 

CHATTEL  MORTGAGES. 

ConcluslTeness  of  judgment  ai  against  mort- 
gagee, see  "Judgmoi^"  i  9: 

S  !•   ReQiilsltra  and  ▼alldltr. 

A  description  in  a  chattel  mortgage  of  cer- 
tain chattels  located  on  a  particular  section  of 
land,  "and  in  other  places  in  said  county,"  Mi 
insnlBclent  to  cover  chattels  not  located  on  snob 
seotion.— Farmers'  &  Umdiftnti^  Bank  t.  Stotk- 
dale  (Iowa)  782. 

A  description  In  a  chattel  mortgage  as  "aU 
other  personal  property"  then  owned  by  tb^ 
mortgagor,  or  which  he  might  thereafter  ac- 
quire, field  not  sufficiently  specific. — Farmers'  * 
Merchants*  Bank  v.  Stockdale  (Iowa)  7^ 

It  is  no  objection  to  an  agreement  to  mc»t- 
gage  growing  crops  that  the  crops  rcferrwl  tn 
were  not  in  being  when  it  was  made. — Spoicr 
V.  McDermott  (Neb.)  232,  668. 


I  S>   OoHstrMtira  amd  operation. 

The  record  of  a  chattel  mortgage  acknowl- 
edged before  a  disqualified  notary  held  insuffl- 
cient  to  impart  constructive  notice  to  sul>se- 
quent  purchasers,  —  Farmers'  &  Merchants' 
Bauk  T.  Stocl£dale  (Iowa)  T32. 

i  3.   Blshts  ud  UftbUltlea  of  partlM. 

In  troTer  for  the  valae  of  certain  tooli  alleged 
to  have  been  converted,  the  withdrawal  of  all 
of  the  issues,  except  the  question  of  damages 
plaintiff  was  entitled  to  recover,  Md  error. — 
Lemon  v.  McBride  (Mich.)  453. 

Id  an  action  for  conversion  of  certain  tools, 
alleged  to  have  been  acquired  under  foreclosure 
of  a  chattel  mortgage,  defendant  Aeld  entitled 
to  show  that  plaintiff  negotiated  for  a  purchase 
of  the  tools  after  the  foreclosare  and  before 
an  alleged  tender  of  the  debt. — Lemon  t.  Mc- 
Bride (ilich.)  453. 

In  an  action  by  a  chattel  mortgagee  for  poa- 
session  of  the  mortgaged  property,  eridwce  Mid 
to  sustain  TMdtct  for  defendant.— M.  Rumle; 
Go.  V.  Jelaman  (Neb.)  147. 

Evidence  in  an  action  by  a  chattel  mortgagee 
for  possession  of  property,  in  which  judgment 
was  rendered  for  defendant,  examined,  and 
held  insufficient  to  sustain  award  of  damaces  to 
the  defendant  for  wrousfal  detention. — ii.  Bum- 
ley  Co.  V.  Jelaman  (Neb.)  147. 

lo  an  action  by  a  chattel  mortf^gee  for  pos- 
scMion  of  mortgaged  property,  evidence  held  to 
nstabi  finding  as  to  the  value  of  the  property. 
— H.  Bnmley  Co.  t.  Jdsman  (Neb.)  147. 

Brldence  hetd  suffident  to  show  that  a  chat- 
UA  mortgagee  was  in  actual  irassession  under 
its  mortgage  when  attachments  were  levied  on 
the  property  as  that  of  the  mortgagor.— Taylor  v. 
HarVHa&s  Drug  Co.  (Neb.)  182. 

An  allegation,  in  replevin  by  the  mortgagee,  of 
possession  under  a  chattel  mortgage  by  agree- 
ment, renders  nnnecessary  any  allegation  of  de- 
mand of  payment  of  notes  secured  by  the  mort- 
gage to  show  the  mortgagee's  right  of  posses- 
sion.—Taylor  T.  Harle-Haas  Drug  Go.  (Neb.) 
182. 

i  4.   Bii^ta  mmA  romodlea  of  ereditOM. 

A  covenant  in  an  unrecorded  leaae  for  five 

years,  to  the  effect  that  the  lessee  shall  on  the 
15lb  day  of  June  in  each  year  execute  a  chat- 
tel mortgage  mi  the  crops,  held  void  as  to  cred- 
itors of  the  lessee.— Ryan  v.  Donley  (Neb.)  49. 

Where  mortgage  of  chattels  is  not  filed  at 
the  date  of  a  levy,  a  pnrchaeer  at  execution  sale 
against  the  mortgagor  will  take  tree  of  the 
mortgage.— Johns  v.  Kamarad  (Neb.)  118. 

i  5.  RemoTsI  ov  tronaf ev  of  protfeity  by 
mortcoffo'' 

Where  it  was  alleged  that  a  sale  of  certain 
brick  constitnted  a  conversion,  but  there  was 
evidence  that  plaintiff  mortgagee  had  coueented 
to  the  sale,  it  was  error  to  charge  that  there 
was  a  conversion.— Burroughs  v.  Butler-Ryan 
Co.  (Iowa)  760. 

Consent  by  a  mortgagee  to  a  sale  of  a  portion 
of  the  property  by  the  mortgagor  held  not  to 
render  the  mortgagee  liable  for  breach  of  the 
mortgagors  contract  —  Bnrrongha  v.  Bntler- 
Rran  Co.  (Iowa)  760. 

In  an  action  for  conversion  of  certain  brick, 
ft  contract  for  the  sale  thereof  by  the  mort- 
pgor  held  admissible  to  show  the  mortgagee's 
knowledge  of  the  sale,  though  signed  by  the 
mortgagor  only. — Burroughs  t.  Batlet^Ryan  Co. 
tlowa)  760. 

i  PoMoloaaro. 

Where  the  parties  to  a  chattel  mortgage  hare 
'tlpulated  for  foreclosare  by  advertisement,  eq- 
96  N.W.— 73 


to  a  ■accestful  foredosun 
gagOb— Momrlch  v.  Schwar 


See  "Fraud.** 


CHEAi 
CHECK 

See  "BlUa  and  Notes.*' 
Payment  by  bank,  see  "B 
I  2. 

CHILD 

See  "Bastards";  "OnardU 
fants." 

CHOSE  IN  A 

AsilsnmeD^  see  "Aarignmt 

CHURC 

See  "Religioos  Sodetlfls." 
Subscriptions  to,  see  "Snb8< 

CITATIQ 

See  "Procesa." 

CITIES 

See  "Mnnidpal  Corporatioi 

CITIZEN 

EJqoal  protection  of  laws, 

iM,^  1  6. 

CIVIL  RIGI 

See  "Conatitntional  Law," 

CLAIM  AND  DE 

See  "Beplerin.** 

CLAIMS 

Against  county,  see  "Count 
Against  estate  assigned  for 

signments  for  Benefit  of  ' 
Against  estate  of  bankrupt 

fi  1. 

Against  estate  of  decedent, 
Administrators,"  9  4. 

Against  insolvent  bank,  sec 
fng,"  f  1. 

CLOUD  ON  ' 

See  "Quieting  Title.'* 

CLUBS 

See  "Associations. " 

COLLATERAL  AG 

Parol  evidence,  see  "Bvide 

COLUTERAL 

On  appointment  of  recover, 
On  Judgment,  Me  "Jodgmen 


See  "Taxation,"  |  0. 

COLUTERAL  UNDERTAKING. 

«ee  "Frauda^  Statute  of,'*  |  1. 

COLLEGES  AND  UNIVERSITIES. 

Masdamiis  to  ofBcer,  see  "M&ndamus,"  {  2. 

An  educational  incorporation  may,  nuder 
Comp.  St.  3901,  c.  16,  {  172,  transfer  its  &Bsets 
to  a  new  corporation  in  no  way  departing  from 
the  original  intent  and  purpose  of  tlie  old  cor- 
poration.—McLeod  T.  Lincoln  Medical  College 
of  Cotuer  UniTersity  (Neb.)  285- 

That  an  educational  inetitution  may  acquire 
and  convey  property  necessary  to  its  object,  and 
may  charge  for  tuition,  does  not  render  it  an 
incorporation  for  pecuniary  benefit. — McLeod  t. 
Lincoln  Medical  College  of  Cotner  UniTereity 
(Xeb.)  265. 

A  conioration  heU,  within  Comp.  St.  1901,  c. 
16,  S  lo,  an  educational,  and  not  a  busiueas  or 
trading,  corporation  for  ttie  pecuniury  benefit  of 
its  m^bers. — McI*od  v.  Lincoln  Medical  Col- 
lege of  Cotner  University  (Neb.)  205. 

A  note  and  mortgage  running  to  a  university, 
trustee  for  a  certain  college,  held  valid,  though 
there  haa  been  no  l^al  incorporation  of  ue 
college.— Ooddard  v.  Clarke  (Neb.)  350. 

The  State  University  is  a  state  Institution, 
and  its  Board  of  Regents  is  an  agent  of  the 
state.— Von  Forel  v.  State  (Neb.)  64a 

The  state  normal  school  at  Valley  City  Is  not 
a  school  corporation  or  a  legal  entity,  and  the 

Eower  of  its  trustee  to  contract  debts  is  limited 
y  legislative  appropriations,  and  when  con- 
tracted the  debts  are  those  of  the  itate. — State 
V.  McUillan  (N.  D.)  810. 

COLOR  OF  TITLE. 

To  snstaln  adverse  possession,  see  "Advttse 

Possession.'* 

COMBINATIONS. 

See  "Conspiracy";   "Monopolies,"  |  1. 

COMITY. 

Between  courta,  see  "Courts,"  |  3: 

COMMERCE. 

Ctarriage  of  goods  and  passengera,  «•  "Ga^ 

riers*':  "Shipping." 

§   1.    Snbjects  of  regulation. 

A  peddler  of  teas,  coffees,  etc.,  held  not  en- 
gaged in  interKtate  oommm-e,  so  as  to  exempt 
him  from  liability  for  peddling  without  a  li- 
cense, in  violation  of  a  city  ordinance.— City  of  i 
Mnskegon  v.  Zeeiyp  (Mich.)  S02. 

COMMISSION. 

To  take  testimony,  see  "Deposltiona," 

COMMISSIONS. 

Of  broker,  see  "Brokers,"  S  2. 
Of  receiver,  see  "Receivers,"  {  4^ 

COMMITMENT. 

For  contempt,  see  "Contempt,"  {  1. 


See  "Carriera." 

COMMON  LAW. 

Common-law  remainders,  see  "Wills,"  I  Gl 

COMMON  SCHOOLS. 

See  *^cfaoolB  and  School  Districts,"  |  1. 

COMPENSATION. 

For  driving  loga,  aee  "Logs  and  LoKsiog." 
For  improvements,  see  "ImprovenaeobL** 
For  property  taken  for  public  ose,  see  **Effl- 

inent  Domain,"  S  2. 
For  services,  see  "Master  and  Servant,"  f  2. 
Of  agent,  see  "Principal  and  Agent,"  |  1. 
Of  attorney  employed  by  county,  see  "Coo- 
ties," i  2. 
Of  broker,  see  "Brokers,"  8  2. 
Of  county  officers,  see  "Connties,"  %  1. 
Of  guardian,  see  "Guardian  and  Ward,"  i  & 
Of  public  officers,  mandamus  to  compel  ps*- 

ment,  see  "Mandamus,"  8  2. 
Of  receiver,  see  "Receivers,"  f  4. 

COMPETENCY. 

.  Of  evidence  In  criminal  prosecntions,  see  "Cri» 

inal  Law,"  g  4. 
Of  experts  as  witnesses,  see  "Cvldence,*'  f  1* 
Of  juror,  see  "Jory,"  S  1. 
Of  .wituesaea  in  seoeral.  see  "Wituases.*'  1 1 

COMPLAINT. 

In  criminal  prosecutions,  aee  "Indictment  wM 
Information.** 

COMPOSITIONS  WITH  CREDITORS. 

See  "Compromise  and  Settlement." 

COMPROMISE  AND  SETTLEMENT. 

See  "Payment";  "Release," 
Admissiooa  as  evidence,  see  **Bvidai<!e,**  I  5. 

In  an  action  for  breach  of  contract,  AeU,  that 
a  certain  payment  had  not  amounted  to  a  srt- 
tlement  of  the  claim  in  suit.— Macr  t.  Bniliox- 
ton.  C.  R.  &  N.  By.  Oo.  (Iowa)  710. 

COMPUTATION. 

Of  period  of  limitation,  aee  *Umitation  of  Ac- 
tions," 8  1. 

CONCEALMENT. 


Effect  on  limitation, 
tions,"  I  1. 


see  "Limitation  of  A^ 


CONCLUSION. 

Of  witness,  see  "Evidence,"  8  10- 
Pleading  conclusions,  see  "Pleading."  |  L 

CONCURRENT  JURISDICTION. 

Of  coorts,  see  "Courts,"  8  2. 

CONDEMNATION. 

Taking  property  for  public  use,  aee  "EmioMt 
Domain." 


CONDITIONS. 

Xn,  insurance  policies,  see  "Insurance,**      6,  6. 
In  mortgagee,  see  "MortgageB,"  |  5. 
Precedent  to  action  for  death,  see  "Death." 
S  1. 

T*reredent  to  crediton*   suit,  see  "Creditors' 
Suit." 

X*re<>edent  to  repleTin  proceedings,  see  "Re- 
plevin," i  1. 

CONFIDENTIAL  RELATIONS. 

Of    parties  to  contract  or  conTeyaDce*  eee 
"Fraudulent  Conveyaoces,"  I  1. 

CONFIRMATION. 

Of  appointment  of  testamoitary  guardian,  aee 

"Guardian  and  Ward,"  {  1. 
Of  foreclosure  sale,  see  "Mortgages,"  {  10. 
Of  report  of  referee,  see  "Beference,"  {  2. 

CONFLICT  OF  LAWS. 

See  "Contracts,"  {  2. 

As  to  construction  of  mortgage,  see  "Mortga- 
ges." S  2. 

Conflicting  Jorisdiction  of  courts,  see  "Courts," 

i  2. 

CONSIDERATION. 

Of  hill  of  exchange  or  promiBsor7  note,  see 
"Bills  and  Notes"  {  1. 

Of  contract,  see  "Contracts,"  f  1. 

Of  contmct  for  repair  of  roads,  see  "High- 
ways," g  2. 

Of  deed  to  wife,  see  "Husband  and  Wife,"  8  1. 
Of    fraudulent   conveyauce,   see  "Fraudulent 

Oonverancea,"  S  1. 
Of  note  for  goods  sold,  see  "Sales,"  S§  7,  8. 
Of  release,  see  "Release,"  |  1. 
Parol  evidence,  see  "Evidence,"  |  9. 

CONSPIRACY. 

Combinations  to  monopolize  trade,  see  "Mo- 
nopolies," {  1. 

Evidence  of  acts  and  declarations  of  conspir- 
ators, see  "Criminal  Law,"  i  8. 

I  1.  cutU  Uftbuitr. 

Facts  held  not  to  show  any  right  to  relief  in 
judgment  creditor  against  alleged  conspiracy  to 
defeat  the  collection  of  judgment. — BItzer  t. 
Washborn  aowa)  978. 

A  conspiracy  to  defeat  the  collection  of  a 
judgment  lawful  means  is  not  actionable. 
-Bitser  T.  Washburn  (Iowa)  978. 

CONSTITUTION. 

Of  Insnzance  company,  see  "Insurance,"  If  8, 

CONSTITUTIONAL  UW. 

Provitions  relaiing  to  particular  subjectt. 
See  "Bridges,"  S  1;   "Eminent  Domain,"  S  1; 
"Forcible  Entry  and  Detainer,"  ft  1;  "Schools 
aod  School  Districts,"  |  1;  "States,"  i  1; 
"Towns,"  S  1. 
Election  of  Judges,  see  "Judges,"  8  1. 
rial  ur  local  iuwa,  wee  "Sintutea,"  SI, 
jKts>atul  titles  9l  «t»tiij«*,  a»e  ^-SlAtptM,'^ 


Where,  on  ai^eal  from  confirmation  in  fore- 
closure, certain  sections  of  the  Code  providing 
for  appraisal  are  challenged  as  unconstitution- 
al, and  the  determination  of  the  questions  can- 
not avail  appellauts,  the  validity  of  the  sec- 
tions will  not  be  determined.— Green  v.  Doer- 
wald  (Neb.)  634. 

An  election  provided  by  the  Constitution  may 
be  held  at  the  required  time  without  special 
legislation  providing  therefor. — State  v.  Moores 
(Neb.)  1011. 

I  2.   DistribatloB  of  corentme&tal  pow* 
ers  and  ftmetlaas. 

Under  Code,  8fi  1312.  1318,  1360.  1360,  sec- 
tion 1320,  relating  to  taxation  of  property  in  the 
possession  of  an  agent,  held  applicable  only  to 
the  case  of  an  agent  having  poHsessinn  of  prop- 
erty beloniring  to  a  nonresident  of  the  state. — 
German  Trust  Co.  v.  Board  of  Equalization 
(Iowa)  878;  Same  t.  City  of  Davenport.  Id. 

S  3.   Pei>soaal.elTll,and  political  rlglits. 

Ordinance  making  it  unlawful  to  distribute 
handbills  or  circulars  in  the  public  streets  is  not 
in  violation  of  Const,  art  1,  fi  5,  providing  for 
freedom  of  qieech.— Anderson  T.  State  (Neb.) 
149. 

The  constitution  and  by-IawfT  of  a  mutual  ben- 
efit society,  organized  for  the  sole  benefit  of 
practical  Roman  Cntholics,  hrM  not  contrary  to 
Oonst  art  1,  H  18.  19.— Barry  v.  Order  of 
Catholic  Knights  of  Wisconsin  (Wis.)  797. 

Rev.  St.  1898,  S  2931,  providing  that  costs 
adjudged  against  an  infant  may  be  enforced 
against  his  gnnrdian  ad  litem  by  attachment, 
held  not  in  violatioo  of  Const,  art.  1,  §  16,  pro- 
hibiting imprisonment  for  debt.  —  Burbach  v. 
Milwaulcee  Electric  Ky.  &  Light  Co.  (Wis.)  829. 

5  4.    OTiIlBatlon  of  contracts. 

Amendment  of  Rev.  Codes  1S99,  S  1474,  aft- 
er issue  of  twenty-year  drainage  bonds,  held 
ineffectual  to  destroy  purchaser's  right  or  to 
abrogate  the  authority  of  the  commissioners  to 
issue  and  deliver  them  according  to  contract.— 
May  V.  Cass  County  (N.  D.)  202. 

I  5.    Ziaual  protcotiom  of  laws. 

Code,  §  1320,  making  agents  having  the  pos- 
session of  property  belonging  to  another  liable 
for  the  taxes,  held  not  unconstitutional,  as  de- 
priving the  agent  of  his  property  without  due 
process  of  law,  and  as  denying  to  him  the  equal 
protection  of  the  law.— German  Trust  Co.  v. 
Koard  of  Equalisation  (Iowa)  878;  Same  t. 
City  of  Davenport,  Id. 

Code,  §  1320,  making  an  agent  holding  notes 
or  securities  personally  liable  for  taxes  thereon, 
held  not  uuconstitutional,  as  a  denial  of  the  equal 
protection  of  the  law.— Heinz  v.  Board  of  Equal- 
ization of  City  of  Davenport  (Iowa)  967. 

Rev.  St.  1898.  §  2931,  rendering  euardiana  ad 
litem  personally  liable  for  costs,  held  not  objec- 
tionable as  denying  to  them  equnl  protertion  of 
the  laws. — Bnrbach  v.  Milwaukee  Electric  Ry. 

6  Light  Co.  (Wis.)  829. 

$  6.    Due  process  of  law. 

Coile.  g  lli2<j,  making  an  agent  holding  notes 
or  socurities  personally  liable  for  taxes  thereon, 
hehl  not  unconstitutional,  as  tnking  of  property 
without  due  process  of  law. — Heinz  v.  Board  of 
Equalization  of  City  of  Davenport  (Iowa)  967. 

Code,  §  5007,  is  not  void  because  the  tax 
thereby  imposed  on  buildings  used  in  manufac- 
ture or  sale  of  cigarettes  is  declnrpcl  to  be  no  bar 
to  prosecutions  under  section  5006,  prohibiting 
the  sale  of  cigarettes.  —  Hodge  v.  Muscadue 
County  (Iowa)  968. 

Cod?,  fi  0007,  Impeding  a  tax 
mi^  iu  muafftpteK'  or  «K^«C 
'wt  Mr     nv9  «a  .wraBT.  tuft 


onsmesB,  or  dib  property  witnoac  one  proceBS.— 
Hodge  T.  Muflcatine  County  (Iowa)  968. 

Code.  I  6007,  imposing  a  tax  on  tlie  render ! 
of  cigantUs  and  on  builainga  naed  In  the  man- 
nfactnre  ot  sale  thereof,  la  constitntional,  though 
it  is  not  necessary,  ander  the  statute,  that  a 
person  engaged  in  the  business  be  present  when 
the  assessment  is  made.— Hodge  t.  Muscatine 
County  (Iowa)  968. 

Code,  I  5007,  imposing  a  tax  on  buildings  used 
in  the  manufacture  or  sale  of  cigarettes,  held  not 
void  on  account  of  the  summary  method  for  col- 
lection. —  Hodge  T.  Muscatine  County  (Iowa) 
068. 

S  7>   Bicht  to  Jnstioe  «ad  vemedlea  for 
injuries. 

The  guaranty  in  the  bill  of  rights  that  every 
person  shall  have  a  remedy  for  every  injury  is 
not  a  guaranty  of  a  remedy  for  everv  sjx'i-ies 
of  inJory.—Ooddard  v.  City  of  Uncoln  (Neb.) 
278. 

CONSTRUCTIVE  NOTICE. 

See  "Notice." 

Of  defect  In  street,  He  **Htinidpal  Corpora- 
tions," I  12.  ^  ^ 

CONSTRUCTIVE  TRUSTS. 

See  "Tnuti,"  1 1. 

CONTEMPT. 

Refusal  to  produce  books  before  grand  Jury  as 

coutempt,  see  "Witnesses,"  S  1, 
Violation  of  injunction,  see  "Injunction,"  |  4. 

I  1.   Power  to  pwdak  amd  proeoedlacs 

tkerefor. 

Under  the  express  proTiaions  of  Comp.  Laws 
1897.  i  1101.  the  particular  drcomstancea  of 
the  offense  must  be  set  forth  in  an  order  of  com- 
mitment for  coutempt  of  court.~Tweddle  t. 
Ju^e  of  Superior  Court  of  Qrand  Rapids 
(MI3l)  22. 

Orders  of  the  dlstrlut  coort  in  proceedings  for 
contempt  are  reviewable  only  by  petitiona  in  er- 
ror.—Thompson  T,  NelMn  UfeD.)  IM. 

CONTEST. 

Of  election,  tee  'metioni,**  |  1. 

CONTINGENT  REMAINDERS. 

Creation,  see  "WiUs."  |  6. 

CONTINUANCE. 

In  criminal  prosecution,  lee  "Criminal  Law," 
I  la 

In  Justices^  eonrts,  see  "Justices  of  the  Peace," 
S  8. 

The  refusal  of  a  motion  for  continuance  for 
surprise,  and  of  a  motion  to  amend  tbe  motion 
for  continuance  after  admission  that  the  wit- 
nesses would  testify  as  alleged,  was  largely  in 
tbe  discretion  of  the  trial  court. — Goldstein  T. 
Morgan  (Iowa)  897. 

An  unsworn  certificate  of  a  physician  that  de- 
fendant la  sidt,  together  with  an  affidavit  of 
the  party,  itdd  not  to  indicate  abuse  of  discre- 
tion in  overruling  the  motion  to  coutinue  a  fore- 
closure suit,  pending  more  than  two  years. — 
Black  V.  Webber  (Neb.)  606. 

CONTRACTS. 

Abrogation  of  distinction  betweeu  sealed  and 

unsealed  instruoieuts.  see  "Seals." 
Agreements   within   statute   of   frauds,  aee 
^'FraBd%  Statnte  of." 


Assignment,  see  Assignmenta." 
Combinations  in  restraint  of  trader  mte  He- 

nopolies,"  {  1. 
Damaoea  fbr  breach,  see  "Damages,**  i  3. 
Impalrins  obligation,  see  'tJonstitatioiiu  Lav,' 

S  4. 

Liquidated  damages  or  penalties,  see  "Dsa- 

ages,"  i  2. 

Mandamus  to  review  award  of  contract  by  pat- 
lie  officer,  see  "Mandamus,"  |  2. 

Operation  and  effect  of,  as  ground  of  eston*L 
aee  "Bstoppel,"  |  2. 

Oimation  and  effect  of  cbampert7,  see  "Chaa- 
perty  and  Maintenance." 

Operation  and  effect  of  customs  or  naages,  mv 
''Customs  and  Usages." 

Operation  and  effect  of  gaming  lawa^  see  **GaB- 
ing."  S  1. 

Operation  and  effect  of  usury  law^  see  "Ues- 
ry,"  t  1. 

Parol  or  extrinsic  evidence,  see  "ErideiiM.'' 

Reformation,  see  "Befonnatlon  of  XnsCni- 
ments." 

^>eGlfic  '  performance,  see  "Spedfie  Pertnna- 
ance." 

Subrogation  to  rights  or  remedies  of  ereditm 
see  "BnbK^ation." 

ContractM  qfparOcnlarciataeaqfparUea. 

See  "Corporations  "  I  6;  "Counties,"  {  2;  "Has- 
band  and  Wife,^'  f  1;  "Infants,''  8  1;  "Mas- 
ter and  Servant";  "Municipal  Corporations." 
il  7,  13;  "Schools  and  School  Dirtricts.*'  I  1: 
"Street  Railroads,"  |  1;  "Warehotuentai.'' 

Promoters  of  insurance  company,  aee  "Insor- 
ance,"  S  1- 

ContractM  relating  to  particular  mJitfeeU. 

See  "Bridges,"  {  1;  "Interest":  **Milics  and 
Minerals/*  §  1:  "Public  Lands,^  |  1. 

Discovery  of  property  for  taxation,  see  'taxa- 
tion," S  2. 

Improvement  of  hif^iway,  see  "Highwajs,"  f  2 
Making  bequest  or  devise,  see  "Willa,**  S  2. 
Promise  ot  marriage,  see  "Breach  of  Marriage 
Promise." 

Water  rental,  see  **MnnIcU>al  GorpOTationa;'*  1 

13. 

Partieuiar  classes  of  expren  eontmeU. 

See  "Bills  and  Notes";  "Covenants";  •"Deposi- 
taries"; "Indemnity":  "Insurance";  "Partner- 
ship"; "Rewards";  ''Sales";  "Subscriptions." 

Agency,  see  "Principal  and  Agent." 

Employment,  see  "Master  ana  Servant." 

For  sale  of  realty,  see  "Vendor  and  Purcbaaer.*' 

Leases,  see  "Landlord  and  Tenant." 

Mutual  benefit  insurance,  see  "Insarance."  i 
11. 

Separation   agreements,   see   "Hnsband  and 

Wife."  S  8. 
Stipulations  in  actions,  see  "Stipulations." 
Suretyship,  see  "Principal  and  Surety." 

Particular  oIOMet  of  impUed  oontraetM. 

See  "Account  Stated*';  "Money  Recetved": 
"Work  and  l.abor." 

Particular  modet  of  dischorylng  contraetM. 

See  "Compromise  and  Settlement^';  "Pay- 
ment"; "Release." 

I  1.   BevvislteB  and  TsUdity. 

A  contract  whereby  a  restaurant  keeper  wu 
to  board  certain  men  for  a  specified  tUne  M4 
uot  without  consideration. — Marr  t.  BnrUngtoB, 
C.  B.  &  N.  By.  Co.  aowa)  716. 

In  an  action  against  a  firm  and  an  vxeeatcr 

on  a  note,  that  testate  for  sufficient  consider- 
ntion  agreed  to  pay  half  the  indebtedness  of  the 
linn  htTd  sustained  by  the  evidence. — ^Pratt  y. 
l<M»hwild  &  Williams  (Iowa)  1089. 

On  the  question  of  legality  of  a  contract  with 
defendant  by  plaintiff  corporation,  Md 
petent  to  eroas-examine  pluntUFa  presidcflit  ai 


Wnere  there  is  dispute  nod  nncertainty  as  to 
"the  iutention  and  knowledge  of  parties  to  a 
contract  not  illegal  on  its  face,  the  question 
should  be  sabmitted  to  the  J1U7.— Detroit  Salt 
C:o.  ▼.  National  Salt  Go.  (Mich.)  1. 

"Where  one  is  dealing  with  one  who  can  neither 
read  nor  write,  and  there  is  testimony  that  his 
sisnature  was  obtained  by  fraud,  plaintiff  must 
show  by  the  prepondernnce  of  the  evidence  that 
defendant  fuUy  understuod  the  writing. — Spelts 
&  Klostermau  v.  Ward  (Neb.)  5G. 

Unless  it  is  shown  that  injuries  or  damages 
resulted  or  must  result  from  fraudulent  repre- 
sentatioDS  Inducing  the  making  of  a  contract, 
they  do  not  constitute  a  defense  thereto.— Nel- 
son T.  Grondahl  (N.  D.)  299. 

A  contract  by  an  express  messenger,  relieTlng 
a  railroad  company  from  liability  for  personal 
injuries  to  him  by  the  ordinary  negligence  of 
the  railroad's  employes,  held  not  contrary  to 
public  policy.— Peterson  t.  Chicago  &  N.  W. 
Ry.  Co.  (Wis.)  532. 

I   2.    OouaiructiOM  wad  opMFatl«B> 

Building  contract  construed,  and  provision  as 
to  delays  of  owner  held  not  to  apply  to  extra 
'work  which  the  contractor  was  required  to  per- 
form.—Reardon  T.  Gushing  (Minn.)  1126. 

Where  a  contract  of  sale  provided  for  the 
note  of  one  other  than  the  purchaser  in  part 
payment,  such  person  was  not  a  third  party, 
BO  as  to  render  the  purchnser  liable  for  that  part 
of  the  connideration  which  was  to  be  paid  by 
the  maker  of  the  note.— Omaha  Brewing  As^n 
V.  Tillenburg  (Neb.)  107. 

Contracts  made  by  residents  with  foreign 
bailding  anociations,  through  agents  of  such 
associations  located  in  the  state,  are  Nebraska 
contracts,  governed  the  laws  of  the  state.— 
National  Mut.  Bldg.  ft  Loan  Ass'n  v.  Retaman 
(Neb.)  204. 

A  contract  with  plaintiffs  for  the  placing  of 
certain  advertising  cards  in  railway  cars  held 
not  a  subTease  of  space,  but  a  contract  for 
plaintiffs'  personal  services,  and  therefore  exec- 
utory until  the  time  provided  by  the  contract 
expired.-— Ward  T.  American  Health  Food  Co. 
(Wis.)  888. 

Where  a  contract  for  the  construction  of  a 
certain  foundation  fixed  no  time  for  the  com- 
pletion of  the  work,  the  work  must  be  complet- 
ed within  a  reasonable  time.— Lang  t.  Menasha 
Paper  Co.  (Wis.)  ,393. 

A  railroad  company  held  entitled  to  enforce 
an  express  messengers  contract  exempting  the 
express  and  transportation  companies  from  lia- 
bility for  injuries  to  the  messenger.— Peterson 
V.  Chicago  &  N.  W.  Ry.  Co.  (Wis.)  532. 

In  a  contract  for  the  drilling  of  a  well, 
there  is  no  implied  warranty  on  the  part  of  the 
driller  as  to  the  qnali^  or  quantity  of  the 
water  to  be  obtained.— Bntler  t.  Davis  (Wis.) 
561. 

PlalntUTs  opinion  as  to  the  time  it  would  take 
to  bore  a  well  for  defendant  held  not  to  give 
defendant  a  right  to  recover  for  board  furnished 
plaintiff  under  the  contract  for  the  time  con- 
samed  in  excess  of  that  specified.- Butler  v. 
Davis  (Wis.)  561. 

S  3.    Beaoisslon  and  abandonment. 

One  who  has  a  right  of  rescissloQ  of  a  con- 
tract for  fraad  should  make  known  his  rescis- 
sion 88  soon  as  he  knows  his  right  to  resdnd. — 
Holdrege  r.  Watson  (Neb.)  67. 

In  an  action  for  breach  of  an  advertising  con- 
tract, a  finding  that  a  letter  written  by  defend- 
ants to  plaintiffs  did  not  constitute  an  election 


S  4.  Perf  omanoe  or  Ineaeh. 

Notice  to  remove  advertising  cards  before  ex- 
piration of  time  for  which  their  use  had  been 
contracted  held  a  breach  of  contract.— Ward  v. 
American  Health  Food  Co.  (Wis.)  388. 

Defendants  held  entitled  to  stop  further  per- 
formance of  a  contract  for  advertising  while  the 
same  was  executory,  and  limit  their  further 
liability  to  damages  snstained  for  breach  of 
the  contract.— Ward  v.  American  Health  Food 
Co.  (Wis.)  888. 

I  6.    Actions  for  breach. 

I  In  an  action  for  breach  of  a  contract,  Aeid, 
:  that  a  contention  that  plaintiff  had  disabled 
I  herself  from  executing  the  contract  by  going 
out  of  business  was  untenable. — Marr  v.  Bur- 
I  lington,  O.  R.  &  N.  Ry.  Co.  (Iowa)  716. 

In  an  action  by  a  company  for  damages  re- 
sulting from  a  breach  of  contract,  evidence 
held  insufficient  to  warrant  the  legal  conclu- 
sion that  the  agreement  was  with  the  officers 
aa  individuals.— Anderson  Carriage  Co.  t.  Punsa 
(Hlcb.)  663. 

In  an  action  for  damages  from  a  breadi  of 
contract,  facts  held  to  jastify  the  refusal  of  an 
instruction  that  plaintiff  was  not  entitled  to  re- 
cover on  the  theory  that  defendant  promised 
to  make  good  the  loss  sustained  by  the  can- 
cellation of  apreTions  contract. — Anderson  Car- 
riage Co.  T.  Ynngs  (MlchO  668. 

Evidence  in  an  action  for  extra  work  per- 
formed by  plaintiff  In  the  erection  of  a  building 
hdd  to  snstain  a  verdict  for  plaintiff.— Reardon 
V.  Cushing  (Minn.)  1126. 

Evidence  in  action  for  breach  of  contract  to 
sell  cortaln  com  at  a  fixed  price  held  to  justify 
judgment  for  defendant.— Spelts  &  Klostennan 
TTWard  (Neb)  56. 

There  is  no  variance  between  an  allegation 
on  a  verbal  cnntrnct  and  an  unsigned  memo- 
randum of  such  contract  made  by  the  party 
charged  when  the  contract  was  entered  into. — 
Brown  V.  Silver  (Neb.)  281. 

Where  the  contract  sued  on  superseded  an  old 
contract  between  the  parties,  it  was  not  error 
to  exclude  the  original  contract. — Warder,  Bush- 
nell  &  Glessner  Co.  v.  Myers  (Neb.)  992. 

,  In  declaring  on  a  contract  which  Is  ambigu- 
ous, the  pleader  should  point  out  in  what  par- 
ticular he  claima  the  contract  to  be  uncer- 
tain. Johnson  ▼.  Kindred  State  Bank  (N.  D.) 

588. 

In  an  action  to  recover  for  breach  of  a  prom- 
ise to  see  that  a  co-tenant  Rhnuld  be  paid  his 
share  of  the  price  of  the  land,  evidence  fteM 
to  require  a  submission  of  the  case  to  the  jury. 
—Morton  T.  Smiley  (Wis.)  534. 

CONTRADICTION. 

Of  record,  see  "Appeal  and  Error,'*  i  17. 

CONTRIBUTION. 

Promises  to  contribute,  see  "Suhscriptlons." 

CONTRIBUTORY  NEGLIGENCE. 

See  "Negligence,"  i  2. 

CONVERSION. 

Wrongful  conversion  of  personal  property,  see 
"Trover  and  Converaion." 


ContraeU  to  conrer,  see  "Vendor  and  Porchat- 

er,"  8  3. 

Id  fraud  of  credlton,  we  "Fraodalent  Con- 
TeranceB." 

Of  inaiired  property,  see  '^Insurance,"  S  8. 
In  trust,  see  "TniBtB,"  |  1. 

OoMteuanBU  by  or  to  particular  classes  <ir 
parties. 

See  "Guardian  and  Ward,"  {  3:  "Husband  and 
Wife."  I  1:  "Insane  Persons,*'  i  2. 

Conoeyanceg  of  particular  speelM  of  property. 
See  "Homestead,"  S  1;  "Mines  and  Minerals," 
I  1. 

ForMeuIor  classes  ttf  eomjeycmeu. 
See  "AssigDments":  "Assignments  tor  Benefit 
ot Creditors";  "Ohattel Mortgages"; "Deeds"; 
"Mortgages." 

CORPORATIONS. 

Quo  warranto,  aee  "Qao  Warranto." 

Paitlcutar  classes  of  oorponUions- 

See  "Beuefidal  ABSOciations";  "Building  and 
Loan  Associations":  "Colleges  and  Univer^- 
tiea" ;  "Insurance'*;  "Mxinicipal  Corpora- 
tions"; "Religious  Societies";  "Street  Rail- 
roads," S  1. 

Banks,  see  "Banks  and  Banking,"  {  1. 

Telegraph  and  telephone  companies,  see  "Tele- 
graphs and  Telephones,"  8  1. 

Water  companies,  see  "Waters  and  Water 
Oourses,"  i  5. 

I  I.    Isoorporatloit  and  orcmnlsatloa. 

A  corporation  organized  to  plant,  barrest, 
store,  purchase,  manufacture,  sell,  and  deal  in 
chicory,  is  a  manufacturing  company  within 
Comp.  St.  1901,  p.  380,  c.  16.  \  37.^Bolton  t. 
Nebraska  Chicory  Co.  (Neb.)  148. 

The  character  of  a  corporation  is  determined 
from  its  articles  of  incorporation  and  the  stat- 
ute authorizing  its  formation,— McLeod  v.  Lin- 
coln Medical  College  of  Cotner  University  (Neb.) 

ass. 

S  S.    OoTporate  name,  seal,  domloile,  by- 
laws, and  records. 

By-lawB  not  expressly  adopted  by  the  direct- 
ors will  be  considered  as  those  of  the  corpora- 
tion; the  conduct  of  the  directors  indicating 
that  they  regarded  them  as  such.— Graebner  t. 
Post  (Wis.)  783. 

The  by-laws  of  a  corporation  organized  to 
promote  just  and  equitable  principles  in  trade 
ndd  not  limited  to  conduct  concerning  the  cor- 
poration or  any  of  its  members,  bat  applicable 
to  conduct  on  the  part  of  members,  without  re- 
gnrd  to  place  or  person  concerned  therein. — 
Wood  T.  Chamber  of  Commerce  of  City  of  Mil- 
waukee (Wis.)  835. 

8  3.   Capital,  stock,  and  dlTldends. 

In  an  action  to  recover  money  paid  on  stock 
flubscription  pursuant  to  aureement  with  a  pro- 
moter, it  is  no  defense  that  plaintifF  had  not 
complied  with  his  contract  in  paying  for  his 
stock  as  assesKmeots  were  dne. — Holliday  t. 
Wright  (Mich.)  949. 

A  stockholder  held  entitled  to  credit  on  his  un- 
paid subscription  for  money  advanced  by  him 
for  an  attorney  for  the  corporation;  there  be- 
ing ns  available  funds,  and  bis  action  being 
ratified  by  the  directors.— Graebner  Poet 
(Wis.)  783. 

The  participation  of  a  stockholder  as  stock- 
holder, director,  and  president  in  proceedings 
making  and  ratifying  calls  on  stock  subscrip- 
tions IS  a  waiver  of  irregularity  in  the  calls 
and  notice  thereof,  estopping  him  to  object  to 


Poat  (Wis.)  783. 

i  4.    MomlMrs  and  atooUeldars. 

Liability  of  stockholders  of  insolvent  tmrpon- 
tion  can  be  enforced  only  by  a  bill  in  equity 
for  the  benefit  of  all  the  creditors  and  againa 
all  the  stockholders  whose  subscrtptKHia  are  as- 
paid, — Heed  v.  Burg  (Neb.)  414. 

In  a  bill  by  creditors  of  an  inaolTeDt  oorpm- 
tion  to  subject  tiie  unpaid  subscriptioiis  to  tte 
capital  stock  of  the  corporation  to  the  cor- 
porate debtB;  held  necessary  that  everj  delin- 
quent subscriber  to  such  capital  stock  be  made 
a  party.— Fronont  Package  Mfg.  Co.  Stofy 
(Neb.)  416. 

A  minority  of  the  shareholders  cannot  call  s 
meeting  on  their  own  authority  and  hold  a  ralii 
election  of  offlcers.  —  Haskell  v.  Read  (Neb.i 
1007. 

A  court  of  equity  vrll]  not  prevent  the  boanl 
of  directors  of  a  corporation  from  exercinng  i3- 
risdiction  conferred  by  the  by-Iawa  thereof  to  try 
a  member  charged  with  violations  of  the  by- 
laws.—Wood  V.  Chamber  ot  Commerce  of  Co) 
of  Milwaukee  (Wis.)  835. 

The  method  prescribed  by  the  by-laws  of  a 
corporation  for  disciplining  its  members  are 
supreme,  unless  void  for  nnreasonableness  or  in- 
valid as  contrary  to  the  law  of  the  corpora tioc 
or  to  the  law  of  the  land.— Wood  t.  Chamber 
of  Commerce  of  City  of  Milwaukee  (Wis.)  S3-^ 

A  board  of  directors  of  a  corporation,  exercii'- 
ing  under  the  by-laws  thereof  quasi  jodicli. 
power  in  examination  of  charges  made  again^ 
members  of  the  corporation,  is  not  ousted  of  it? 
jurisdiction  to  examine  charges  made  ngsinrt  a 
member  merely  becanse  the  charges  were  mad« 
by  one  of  the  directors. — Wood  v.  Chamber  >jt 
Commerce  of  City  of  Milwaukee  (W'is.)  835. 

A  member  of  a  corporation,  (jiarged  with  s 
violation  of  the  by-laws  thereof,  who  deems  tbe 
charges  indefinite.  Add  entitled  only  to  appet\ 
to  the  board  empowered  to  try  him  to  have  tbea: 
made  specific— Wood  v.  Chamber  of  Commerce 
of  City  of  Milwaukee  (Wis.)  835. 

Under  the  by-laws  of  a  corporation,  empower- 
ing the  board  of  directors  to  try  charges  againn 
members  of  the  corporation,  the  memners  of  th^ 
board  of  directors  held  not  precluded  from  filiM 
charges  against  a  member.— Wood  v.  ChamtM-r 
of  Commerce  of  City  of  Milwaukee  (Wis.)  835. 

t  6.    OiBeera  and  agents. 

An  officer  of  a  corporation  is  not  liable  per- 
sonally to  third  persons  for  failure  to  perform 
some  duty  which  the  corporation  may  hare 
owed  them.— Penney  v.  Bryant  (Neb.)  1033. 

I  6.    Corporate  powers  and  llabilltlao. 

Under  Code,  {S  4019,  4020,  where  prtH>ert!r 
of  a  corporation  is  seised  by  a  deputy  ^«iS. 
acting  for  the  mortgagee,  a  notice  presented  by 
an  employ^  does  not  create  a  lieu  on  the  fond 
derived  from  the  foreclosure  ssle. — WellB  v. 
Kelley  (Iowa)  1104. 

In  an  action  on  a  note  purporting  to  have  been 
executed  by  a  corporation,  evidmce  held  not 
to  prove  tbe  execution  thereof. — Oould  t.  W.  J- 
Gould  &  Co.  (Mich.)  676. 

Where  a  corporation  tmlawfully  purchases 
bank  stock  and  receives  dividends  for  a  uum- 
ber  of  years.  It  Is  estopped  from  asserting  its 
acts  to  be  ultra  Tires,  in  a  suit  to  recover  a 
stockholder's  liability  tmder  Laws  1899,  p.  31S, 
c.  272,  at  the  snit  of  a  receiver  of  the  bank, 
which  had  become  insoIveuL — Hont  r.  Haoaer 
Malting  Co.  (Minn.)  86. 

Where  a  corporation  organized  for  the  mano- 
facture  of  malt  and  for  the  sale  of  grain  par 
chases  bank  stock  as  an  investment,  its  acts 
are  unlawful— Hunt  t.  Haaser  MaWng  Oa. 
(Mhm.)  86. 


.Lue  DuraeD  la  on  a  city,  wnicD  seeu  to  en- 
force a  special  tax  againBt  specific  lots  of  a 
corporatiOQ,  to  show  that  the  eeneral  maaager 
who  signed  the  petition  tor  imprOTement  of 
vtrect  was  authorized  ao  to  do.— Treptaagen  t. 
Oitr  of  Sonth  Omaha  (Neb.)  248. 

The  right  to  sign  the  name  of  a  corporation 
to  a  petition  for  the  improTement  of  a  cilr 
street  held  within  tha  powers  of  the  board  of 
directors.— Trephageo  t.  City  of  Booth  Omaha 
tNeb.)  24a 

The  authority  of  the  eeneral  manager  of  a 
stockyard  corporation  will  not  authorize  him 
to  sign  a  petition  for  paving  a  city  street.— 
Trephagen  T.  City  of  Sonth  Omaha  (Neb.)  248. 

%  7*   InsolTenoy  and  reoelTeia. 

A  snit  against  an  insolveat  debenture  com- 
pany for  the  winding  ap  of  its  affaira  and  the 
payment  to  the  debenture  holders  the  amoonts 
paid  by  them,  etc.,  may  be  instituted  by  one  or 
xnore  nolders  on  behalf  of  all.— Cbrutian  T. 

ichigan  Debenture  Co.  (Mich.)  22. 

A  aoit  against  an  insolvent  debenture  com- 
pany may  oe  maintained  by  holders  of  deben- 
tores  uot  matured.— Christian  t.  Michigan  De- 
twntnre  Co.  (Mich.)  22. 

Sridence  A«M  to  show  fraud  on  the  part  of  a 
debenture  company  in  the  sale  of  debentures. — 
Cbr^ian  t.  Michigan  Debenture  Qo.  (Mich.)  22. 

Holders  of  debentures  purchased  in  good  faith 
from  a   debenture  company  AeU  entitled  to 
equitable  relief,  though  the  eonmany's  scheme 
was  frandalent.— Christian  t.  Midiigan  De- 
benture Co.  (Mich.)  22. 

An  order  aMMinting  a  receiver,  made  by  a 
coart  hsTing  jurisdiction  of  the  person  and  snb- 
iect-matter,  cannot  be  collaterally  attacked. — 
BrynjolfBon  t.  Osthus  (N.  D.)  261. 

On  the  appointment  of  a  receiver  for  an  in- 
aolrent  corporation,  the  right  of  possession  of  its 
property  passes  to  the  recover  as  an  officer  of 
the  court.- Btyujolfson  t.  Osthus  (N.  T>.)  261. 

The  appointment  of  a  receiver  for  an  insolvent 
corporation  suspends  its  right  to  exercise  cor- 
porate functiona— Brynjolfsoo  t.  Osthus  (N.  D.) 


I  8.   FoTeicu  eorpovatloaa. 

Allegation  iu  the  complaint  that  plalntifF  .is 
a  duly  organized  foreign  corporation  held  not 
to  make  Laws  1890,  p.  68,  c.  60,  relating  to  for- 
eign corporations  doing  business  in  the  state, 
applicable.— NaUonal  Life  &  Trust  Co.  t.  Gif- 
ford  (Minn.)  919. 

A  foreign  corporation  may  sue  in  the  courts 
of  the  state  without  compliance  with  Comp. 
St.  c  16.  1  215.— Holt  T.  Bust-Owen  Lumber 
Co.  (Neb!)  613. 

CORRECTION. 

Ot  assessment  of  taxes,  see  "Taxation,"  |  2. 


COSTS. 

Appealability  of  judgment  for  costs,  see  "Ap- 
peal and  Error,''  S  3. 

Best  and  secondarr  evidence  of  payment  of, 
see  "Bvldence."  |  3%. 

Neceasity  of  motion  presenting  objection  to 
taxation  of,  for  purpose  of  review,  see  "Ap- 
peal and  Error,"  8  u. 

Review  ot  discretion  of  court  in  awarding  of 
costs,  see  "Appeal  and  Error,"  S  27. 

Statntes  making  guardian  nd  litem  liable  for 
costs  against  infant  as  denial  of  equal  protee> 
tion  of  laws,  see  "Constitutional  Law,"  8  6. 

Statutes  making  guardian  ad  litem  liable  for 
costs  against  infant,  as  infraction  of  civil 
rii^ts,  see  "Constitutional  Law,"  |  S. 


in  actnons  oy  or  agatnitt  parncmar  ciaaset  (y 
parties. 

See  "Executors  and.  Administrators,"  8  5;  "In- 
fants," 8  2. 

In  particuUir  actions  or  proceedings. 

See  "Quieting  Title,"  8  2. 
Foreclosure,  see  "Mortgages,"  6  7. 
Probate  proceedings,  see  "Wills,"  |  4. 

I  1.    Hatwe,   crovnds,   amd    extent  of 
risht  Sm  ceneraL 

Where  plaintiff,  having  cause  for  complaint, 
has  confused  an  action  to  quiet  title  against  a 
guardian  of  minors  with  an  action  for  breach 
of  warranty  against  defendant,  and  the  plead- 
ings are  numerous,  each  party  may  be  required 
to  pay  bis  copy  and  witness  fees,  and  defendant 
may  be  taxed  with  all  other  coste  down  to  the 
entry  of  the  decree. — Mock  t.  Chalstrom  (Iowa) 
W)0. 

I  2.   Seenrity  for  payment. 

Rev.  St.  18U8,  {  980,  requiring  plaintiff,  in  an 
action  against  any  officer  and  the  sureties  on 
his  t)ODd,  to  file  security  for  costs,  does  not  ap- 
ply to  an  action  on  a  bond  given  by  an  assignee 
for  benefit  of  GTedlbffs.- BingenolduB  t.  Abreseh 
(Wis.)  817. 

I  3.    Amonnt,  rate,  and  Items. 

Mileage  for  witnesses  necessary  to  make  out 
plaintiffs  case  was  properly  taxable  as  costs, 
whether  they  came  from  within  or  without  the 
state.— Caeley  v,  Mitchell  (Iowa)  725. 

Under  Rev.  Codes  1809,  §  5.589,  giving  district 
courts  power  to  award  motion  costs  in  their 
discretion  not  to  exceed  $25,  an  allowance  of 
$15  upon  a  denial  of  a  motion  to  retax  costs  is 
not  an  abuse  of  discretion.— Crane  T.  Odegard 
(N.  D.)  826. 

That  copies  of  psjpers  served  by  a  sheriff  were 
printed  by  p1aiatifl^  for  whom  they  were  serv- 
ed. Aeld  no  reason  why  fees  therefor  should 
not  be  taxed  as  costs.— Williamson  t.  Lake 
County  (S.  D.)  702. 

A  plaintiff,  who  has  paid  to  a  sheriff  fees 
for  tne  service  of  process,  is  entitled  to  have 
such  fees  taxed  as  costs,  though  the  deputy 
serving  the  process  was  merely  a  de  facto  of- 
ficer.- Williamson  v.  Lake  (3ounty  (S.  D.)  702. 

An  appellant  could  not  tax  items  "for  ste- 
nographer's fees  to  perfect  appeal  record,"  and 
"for  appeal  bond."— Elfring  t.  New  Birdsall  Do. 
(S.  D.)  708. 

Costs  are  limited  to  Items  specified  by  stat- 
nte.-Elfring  v.  New  Birdsall  Co.  (S.  D.)  703. 

I  4.  Taxation. 

Where  an  action  is  based  on  covenants  in  a 
deed  executed  by  defendant  to  plaintiff,  no  no- 
tice to  defendant,  under  Code,  8  4226,  Is  neces- 
sary as  a  prerequisite  to  the  taxation  of  costs 
against  him.— Mock  v.  C^lialstrom  (Iowa)  909. 

8  5.   On  appeal  or  error,  and  on  new 
trial  or  motion  therefor. 

Under  Rev.  Codes  1899,  8  5575,  aubd.  6,  al- 
lowing an  attorney's  fee,  "for  argument,  ¥15/' 
the  party  prevailing  on  appeal  is  entitled  to  re- 
cover as  part  of  his  costs,  in  case  of  a  reargu- 
meut,  the  same  amount  for  the  argument  on 
rehearing  as  is  allowed  on  the  original  argu- 
ment,—Crane  V.  Odegard  (N.  D.)  326. 

The  fact  that  by  leave  of  court  briefs  have 
been  served  and  Sled  oat  of  time  does  not  de- 
feat the  right  of  the  prevailing  party  to  have 
the  cost  of  printing  them  taxed  as  part  of  his 
costs  and  disbursements.  —  Crane  t.  Odegurd 
<N.  D.)  326. 

8  6.   In  orlmlnal  proseontlons. 

Fees  of  officers  and  witnesses  for  services 
rendered  in  a  prosecution  for  violation  of  an 
ordinance  cannot  be  collected  from  such  dty, 
unless  such  payment  Is  required  by  statute  or 


Sm  "UnnicisMU  jOorpontiona,"  |  & 

COUNTIES. 

See  "Municipal  Corporations." 

S  I.   OorenimeBt  «nd  ofioera. 

The  role  that  there  must  be  a  finding  of  fact 
to  support  the  Jadgment  has  no  application  to 
orden  of  the  conntr  board. — Lezi^ton  AOll  ft 
Elentor  Oo.  t.  Dawion  Ooantr  (Neb.)  62. 

Where  the  compensation  to  be  allowed  an 
officer  is  in  the  discretion  of  the  county  com- 
missioners, their  action  is  qaasi  judicial. — 
Mitchell  T.  Clay  County  (Neb.)  673. 

Where  the  compensation  to  be  allowed  an  of> 
ficer  is  fixed  by  law,  the  allowance  of  the  claim 
by  cooDty  commissioners  Is  formal  only.— Mitch- 
efi  T.  Clay  County  (Neb.)  673. 

A  settlement  by  the  connty  board  with  a 
county  oflScer  of  fais  accounts  htid  not  qoasi  ju- 
dicial because  claims  were  filed  for  sums  allied 
to  be  due  such  officer  and  allowed  to  enable 
warrants  to  be  drawn  therefor. — Mitchell  r. 
Clay  Connty  (Neb.)  673. 

Findine:s  of  county  commisaloners,  where  ju- 
dicial discretion  is  called  for  in  the  allowance 
of  a  claim,  can  be  questioned  only  by  an  ap- 
at  prorided  by  statute.— Crouch  v.  Fyw 
I  Neb.)  1049. 

S  S.   Property,  ooBtraeta,  mnd  liabilities. 

An  attorney,  tippoiiited  under  Code,  9  32t3, 
to' prosecute  in  proceedings  to  disbar  au  attor- 
ney, Acid  entitled  to  recover  from  the  county  rea- 
sonable compensation.— Hyatt  T.  Hamilton  Coun- 
ty (Iowa)  865. 

The  further  execution  of  a  contract  and  the 
prosecution  of  any  claim  against  a  county  for 
compensatioa  for  work  alrendy  done  will  not 
be  enjoined,  except  on  condition  of  the  pay- 
ment of  a  fair  value  of  the  work  and  material 
furnished.— Clark  r.  Lancaster  County  (Neb.) 
598. 

Where  defendant  was  proceeding  under  a 
lawful  contract  with  the  county  board,  enjoin- 
ing further  proceedings  under  It  on  condition 
of  a  bond,  which  is  not  given,  does  not  deprive 
the  subsequent  proceedings  of  defeiidaat  under 
the  contract  of  good  faith  and  color  of  lawfnl- 
uess.— Clark  t.  Lancaster  County  (Neb.)  593. 

i  8*   FIm«1   muiacem«Bt,   pnbUe  Aebt, 
•eovrlties,  and  taxation. 

Under  Const,  art.  11,  6  3,  refunding  Iwuds, 
the  proceeds  from  the  sale  of  which  are  to  be 
applied  to  the  payment  of  those  outstanding, 
and  which  increases  the  aggregate  debt  beyond 
the  constitutional  limit,  are  invalid. — Keynolds 
V.  Lyon  County  (Iowa)  1096. 

Where  a  county  Dsed  money  arising  from  the 
sale  of  bonds  issued  beyond  the  constitutional 
limit  in  payment  of  a  valid  indebtedness,  an  iu- 
debtedoess  hdd  to  arise  against  it  out  of  the 
sale  of  the  bonds  and  application  of  the  pro- 
ceeds.— Reynolds  v.  Lyon  County  (Iowa)  1096. 

Where  au  indebtedness  arising  from  the  sale 
and  application  of  the  proceeds  of  refunding 
bonds  to  valid  claims  of  the  county,  with  other 
valid  obligations  of  the  county,  exceed  the  con- 
stitutional limitation,  other  refunding  bonds 
issued  by  the  county  are  invalid.— Reynolds  v. 
Lyon  County  (Iowa)  1096. 

Where,  in  a  suit  by  a  bondholder  against  a 
county,  the  plaintllT  claims  that  the  county's 
obligations  are  the  same  as  though  other  evi- 
dences of  debt  had  not  existed,  a  contention 
that  a  nontaxpayer  cannot  question  the  valid- 


passing  upon  claims  against  tbe  connty  wt^: 
ever  their  action  Involves  the  deteminatioi: 

Jioestions  of  fact  or  tbe  exercise  of  discn-. : 
n  ascertaining  tike  amount  to  be  allave^.- 
Mitchell  T.  Clay  County  (Neb.)  673. 

The  action  of  county  commiBsionen  is  id- 
jnstlng  the  accoonts  of  county  offlreti  jBAr 
Comp.  8t  1901.  c.  18,  art.  1,  H  43,  44,  ii  az- 
istnial  only.— Mitchell  t.  Our  Gonntj  QitV 
678. 

Whenerer  the  course  to  be  pnrsoed  )ij  en: 
ty  commissioners  in  detamlning  a  dalm  ipini: 
the  connty  la  fixed  by  law,  tbe  acts  irf 
connty  commissioners  are  miniateriil  onlr.- 
Mitchell  T.  Clay  County  (Neb.)  673. 

Connty  commlssiouers,  in  allowing  cl2:zi 
against  the  county,  where  the  amoonU  i"  U 
allowed  are  fixed  by  law,  canuot  allow  ii 
amount  in  excess  of  the  statutory  compaw- 
tion.— Crouch  y.  Pyle  (Neb.)  1049. 

COUNTY  60ARD. 

See  "C—nties,"  |  1. 

COUNTY  COURTS. 

Jurisdiction  of  action  for  breadi  of  consuat. 
see  "Covenants,"  }  3. 

COURTS. 

GonclusiTeaesB  of  judgments  as  betwea 

eral  and  state  courts,  see  "Jadgment,"  >  9. 
Contempt  gf  court,  see  "Contempt." 
Jndges,  see  "Judges." 

Judicial  determination  of  reasooablenm  of  k- 
diuances,  see  "Municipal  Corporatioiis."  f^- 
Justices*  courts,  see  "Jnstices  of  the  Petcft  _ 
Mandamus  to  infsrior  courts,  see  "MtDdmn 
I  2. 

Province  of  court  and  Jury,  see  H  ^ 

10*  ^  - 

Review  of  decisions,  see  "Appeal  snd  Error. 
Trial  by  court  wlthont  jury,  see  "Trial,''  f  VL 

Juritdio^n  of  particular  aetiona,  procee^M 

or  nbtectt. 
Against  estate  of  ward,  see  "Onardiu 

Ward,"  I  4. 
Determmation  of  liability  of  heirs  for  debt!  ol 

intestate,  see   "Descent   and  Distribotion. 

§  3 

For  breach  of  covenant,  see  "Covenant*."  1 3- 

I  1.   EstAblisbment,   orgeiiiTatinB.  sat 

I  prooednre  in  ceneraL 

I    While  a  stale  court  is  bound  by  tbe  dtasf^' 
I  of  the  United  States  Supreme  Court  as  to  ii^ 
i  powers  of  national  banks,  the  application  ol  sn'  S 
decisions  to  a  state  bank  in  a  case  iu  the 
courts  is  to  be  determined  by  the  state  ok.- 
\  sions.— Hunt  v.  Hauser  Malttng  Ca  (Minn.) » 
Opinions  expressed  by  the  CommisnoiKfl^ 
matters  not  essential  to  the  decision  do  not 
come  the  law  of  the  case.— 'WUlIamB  v.  Miw 
(Neb.)  151. 

Where  opinions  are  prepared  by  Commiw*™' 
ers,  they  may  state  their  reasons  in  their  o" 
way  without  binding  the  court— WillMUns  »■ 
Miles  (Neb.)  151. 

Where  opinions  are  prepared  by  Comnii»"'"'' 
ers,  all  that  is  said  arguendo  is  not  biadag  ^ 
court,  though  it  concurs  in  the  conclosoM  « 
law  and  the  express  findings  of  fact— Mw'" 
Woodmen  of  America  v.  Oolraian  (Neb.)  1» 

Decisions  by  the  Sni^eme  Court,  based  oo  i 
statute  repealed  when  the  decisions  »««  ^ 


tujxnns      «ew  isirdsaii  i;o.  (B.  u,)  7us. 

%  S.     CononrreBt  and  oomUetlac  J«t1>- 

dlotlon,  Mid  oomlty* 

Under  Acta  28tli  Geo.  Aissem.  p.  6,  c.  10,  a 
aouresident  ot  a  conaty,  on  being  sued  in  the 
ftuiieriOT  court  of  a  cit;  located  therein,  hdd  en- 
titled to  a  change  of  Tenoe  to  the  district  conrt 
ot  such  county. — Woodring  t.  Booney  (Iowa) 
llOO. 

Tlie  circait  court  held  to  have  Jurisdiction 
of  a  suit  to  enjoin  enforcement  of  a  void  order 
of  the  probate  court  allowing  a  claim  against 
ft  ward's  estate.— Lothrop  t.  Dnflaeld  (Mich.) 
tST7. 

Foreclosure  of  a  chattel  m<Hrtgage,  in  which 
defendant  has  been  restrahied  from  dlspo^g 
of  the  property  dniing  the  peadeacr  of  the 
action,  withdraws  the  property  from  pursuit  by 

feneral  creditors  of  the  mortgage. — Byan  t. 
>ODley  (Neb.)  2M. 

A  state  court  baa  uo  jariadiction  to  determine 
tbe  validity  of  homestead  entries  allowed  by  die 
officers  of  the  generai  goremment.— Tieman  v. 
Miller  &  Leith  ^Neb.)  661 

COVENANTS. 

In  insnrance  poHdes,  see  "Xosurance,"  i  0. 
In  leases,  see  "Landlord  and  Tenant,"  i  8. 

%   1.    Constrnotloii  and  operation. 

A  corenflut  against  iucambrances  does  not 
run  with  the  land,  and  where  it  is  subject  to 
lease  the  covenant  is  broken  when  made. — 
SrasB  V.  Vandecar  (Neb.)  1035. 

f  2.    Ferfomanoe  or  breaoh. 

A  covenant  in  a  deed  against  iiicumbrances 
does  not  include  a  charge  for  a  street  improve- 
ment which  has  been  made,  where  tbe  lien  has 
not  attached. — Cemansky  v.  Fitch  (Iowa)  754. 

A  covenant  in  a  deed  agaiost  "liens  and  in- 
cumbrances" is  a  covenant  "in  prsesenti,"  and 
does  not  relate  to  thooe  which  may  thereafter 
attaCh.-^man8ky  t.  Fitch  (Iowa)  7M. 

Where  a  deed  contains  a  covenant  to  defend 
against  all  'lawful  claims,"  It  does  not  include 
an  assessment  for  a  atreet  improvemenL  the 
lien  of  which  has  not  attached.— Cemansky  v. 
Fitch  (Iowa)  754. 

An  unexpired  lease,  which  prevents  a  grantee 
from  recovering  possession,  is  an 'incumbrance, 
—Bran  T.  Vandecar  ^eb.)  1035. 

A  covenant  af^ainat  incumbrances  ia  broken 
when  made,  if  incumbrances  exist  when  the 
deed  is  delivered.— Dahl  t.  Stakke  (N.  D.)  853. 

I  3.  AetloBs  for  breacli. 

The  coQuty  court  has  jurisdiction  within  the 
statutory  limit  in  actions  to  recover  for  breach 
of  covenant  against  Incomhranees.— Brass  t. 
Vandecar  (Neb.)  1035. 

Where  the  breach  of  a  covenant  consists  of 
an  unex^red  lease,  the  measure  of  damages 
will  be  the  value  of  the  use  of  the  premises  for 
the  thne  the  grantee  is  deprived  of  such  nse. — 
Brass  v.  Vandecar  (Neb.)  1035. 

Where  land  Is  conveyed  with  a  covenant 
against  Incumbrances,  and  is  subject  to  an  un- 
expired lease,  grantor  held  liable  for  the  ex- 
penses in  attemjiting  to  obtain  possession,  in 
addition  to  the  value  of  tbe  use  of  the  prem- 
isw.— Brass  v.  Vandecar  (Neb.)  1036. 

COVERTURE. 

See  "Husband  and  Wife." 

CREDIBILITY. 

Of  witness,  see  "Witnesses,"  S  4. 
Of  witDesses,  instructions  as  to,  see  "Orlminal 
law,"  I  lb. 


See  "Assignments  for  ] 
"Bankruptcy" ;  "Gredi 
lent  Conveyances." 

Of  intestate,  see  "Desci 

Of  testator,  see  "Wills,' 
Bemedies  against  anretj 

Surety,"  S  2. 
Bights  and  remedies  of 

and  Surety,"  S  3. 
Rigbts  as  to  chattel  mc 

'^Chattel  Mortgae«^"  § 
Subrogation  to  rights  of 

gatlon." 

CREDITOR 

Remedies  in  cases  at  fi 
see  *'B>aiidiilent  Convi 

Betum  of  a  sheriff  up 
bona  held  a  snfllrient  baf 
of  a  creditors'  bill.— Coffie 
283. 

CRIMINAL 

See  "ICaUdons  Prosecut 
Characto'  of  witnesses,  $ 
Conviction  of  offense  ioc 

see  "Indictment  and  I 
Costs  in  criminal  nrosecu 
Examination  of  witnesses 
Grand  jury,  see  "Orand 
IncouBistent  statements 

nesses,"  S  4. 
Indictment,  information, 

dictment  and  Informat 
Prisons,  see  "Prisons." 
Refusal  of  witnesB  to 

grand  jury  as  crimina 

neeses,"  S  1. 

Offen»e»  by  particida: 
Poor-law  offlcers,  see  "P 
Partioular 
See  "Abortion";  "Adulter 
tery,"  {  2;  "Bribew' 
tempt";  "GanUns/'  ( 
ceny":  "Rape";  'TtobN 
Bastardy,  see  "Bastards, 
Violations  of  municipal 
nicipal  Corporations," 

{  1.    Parties  to  offeni 

A  person  standing  wat 
into  a  freight  car  had  a  p 
not  participate  In  the  a 
tering.— State  v.  Berger 

Under  Code,  f  5299,  a  d 
breaking  and  entering  a 
tion  with  aDother,  may  bi 
proof  showed  that  he  ^ 
abettor.— State  v.  Berger 

That   defendant  was 

breaking  and  entering  a 
otber  did  not  require  tb 
other's  participation  in 
order  to  convict  defend 
(Iowa)  1094, 

I  2*   Former  Jeopard; 

Under  Local  Option  La 
1899.  pp.  276,  280,  No. 
druggist  for  illegal  sales 
to  a  prosecution  under  ( 
for  perjury  in  making  ata' 
statute.— Anderson  v.  Va 
(Mich.)  927. 

I  8.  PreUminavy  ec 
warrant,  ozai 
ment,  and  sum 

Where  a  charge  in  a  c 
formati<m  are  ^bstantiall 


a  prosecntion  ror  statutory  rape,  tesu- 
mony  of  the  female  as  to  her  age  is  not  in- 
competent because  of  the  fact  that  her  father 
was  present  In  the  conrt  room  and  coald  have 
testified  to  her  an.— State  r.  Scroggs  (Iowa) 
723. 

Evidence  obtained  by  an  nnlawful  search  of 
defendant's  house,  in  violation  of  Const,  art. 
1.  S  8,  held  inadmissible  againat  him.— State  T. 
Sbaridan  (Iowa)  730. 

On  prosecution  for  adultery,  a  photograph  of 
defendant's  alleged  paramour  held  admissible 
for  Identification,  though  the  photograph  was 
several  years  old. — State  t.  Haaty  (Iowa)  1115. 

S  S.    —  Facta  iB  laane  ud  velovaat  to 
iaanes,  and  re*  gestae. 

Statements  by  accused  to  prosecutrix,  at  the 
time  of  the  commission  of  the  crime  with  her, 
as  to  his  Illicit  relations  with  other  women,  is 
admiMible  as  ree  gestae. — State  v.  Bebb  (Iowa) 
714. 

In  a  criminal  prosecution,  evidence  of  efforts 
to  bribe  one  of  the  state's  witnessea  held  prop- 
erly admitted.— People  T.  Salabory  (Mich.)  936. 

On  a  prosecution  for  murder,  evidence  of 
statements  of  accused  Acid  admissible  as  a  part 
of  the  res  gestee. — People  v.  Quimby  (Mich.) 
1061. 

Id  a  prosecution  for  rape,  evidence  of  a  con- 
versation with  a  third  person  in  defendant's 
Hearing,  at  the  time  defendant  gave  prosecu- 
trix money,  as  to  the  reason  therefor,  held  ad- 
missible as  res  gestae. — State  t.  Muldi  (S.  D.) 
101. 

In  a  prosecution  for  assault  with  Intent  to 
kill,  a  qaestion  asked  b^  the  court  of  a  medical 
expert,  who  had  testified  as  to  defeodant's 
Insanl^,  held  erroneous. — Lowe  t.  State  (Wis.) 
417. 

S  6.   ^»  Otker  oSwbsm^  Mid  cfcaraoter 

of  Moused. 

Where  the  evidence  is  circumstantial,  proof 
of  good  character  is  not  so  far  defensive  as  to 
overcome  any  Inference  of  guilt  to  be  drawn 
thet«from.— State  t.  King  (Iowa)  712. 

It  was  error  to  refuse  to  permit  a  witness 
to  state  what  defendant's  character  was  prior 
to  the  assault  complained  of. — State  r.  Gather 
(Iowa)  722. 

On  a  trial  for  murder  by  commission  of  an 
abortion,  it  may  not  be  shown  that  defendant 
bad  produced  abortions  on  other  women. — State 
T.  Crofford  (Iowa)  889. 

Evidence  of  a  [trior  abortion  by  an  unknown 
person  held  no  evidence  of  defendant's  guilt  of 
murder  by  abortion.— State  t.  Crofford  (Iowa) 
88». 

In  8  prosecution  fOr  breaking  and  ottering  a 
railroad  car,  evidence  tending  to  show  defend- 
ant's previous  general  criminal  character  held 
Inadmlsaible.- State  t.  Berger  (Iowa)  1084. 

In  a  prosecution  for  breaking  and  entering  a 
railroad  car,  evidence  of  a  conversation  be- 
tween witness  and  defendant  tending  to  show 
him  guilty  of  previous  criminal  acts  held  inad- 
missible.—State  T.  Berger  (Iowa)  1094. 

On  a  trial  of  a  mother  for  the  murder  of  one 
of  her  two  children  by  means  of  poison,  evi- 
dence indicating  the  poisoning  of  both  children 
Md  ■dmlBBlble.-' People  t.  Quimby  (Mich.) 
1061. 

Brldence  of  the  commission  of  other  crimes 
by  defendant  is  competent  if  it  tends  corrobora- 
tively  or  directly  to  establish  his  guilt  of  the 
crime  charged  in  the  indictment,  or  some  es- 
sential  ingredient  thereof.  —  State  T.  Ames 

(iffau.)  sao. 


similar  unlawful  ofxnpations  was  inoperir  n- 
ceived.— State  t.  Ames  (Minn.)  330. 

I  7.   _  AdaiisaloBa,  de«laMtisB%  aaj 
hearsay. 

On  a  prosecution  for  statatory  rape,  At 
male  was  a  competent  witness  as  to  hff  m 
age. — State  v.  Scroggs  (Iowa)  723. 

In  prosecution  for  adultery,  letten  to  li* 
father  of  defendant's  alleged  paramour,  imi- 
ten  by  strangers  residing  iu  a  locality  what 
defendant  and  his  paramour  were  alleged  a 
have  lived,  admissible.  —  State  t. 

(Iowa)  1115. 

On  a  prosecution  for  mnrder,  an  ODsigned  pt- 
per  iu  the  handwriting  of  the  accused  kdiit 
missible  as  an  admiasion. — ^People  T.  (Jmadr 
(Mich.)  1061. 

S  8.   —  Aeto  and  doalwratloMB  •(  tm- 
■plrators  and  oo-defemdaati. 

A  conspiracy  must  l>e  shown  by  testim<ni 
outside  the  declaratioua  which  are  aou^t  to  k 
introduced  against  one  as  made  by  a  eofOMfia* 
tor,— State  r.  Crofford  (Iowa)  889. 

Only  those  statements  of  a  conspirator 
pending  the  conspiracy  and  In  furthenim  "t 
its  unlawful  purpose  are  admissible  agaia^t  1^ 
co-conspirator.— State  v.  Crofford  (Iowa)  am. 

On  a  trial  for  murder  by  commisstoB  of  u 
abortion,  evidence  that  defendant's  co-ooiupin- 

;  tor  therein,  prior  to  the  cons[)iracy.  asked  uMt 
er  physician  to  commit  a  prior  aboitloD  on  ^ 
woman,  is  not  admissible. — State  v.  OSoK 

I  (Iowa)  889. 

I  In  a  criminal  prosecution  for  accepting  ' 
bril>e,  certain  evidence  as  to  commniucititM 
between  persons  Jointly  interested  in  tbe  Biit- 
ter  Acid  admlasible.- People  t.  Salsboiy  (Via.) 
936. 

Before  the  acts  and  declarations  of 
Bpirator  can  be  considered  against  Us  isiwciila 
the   conspiracy  itself  must   be  establiditd.- 
O'Brien  t.  State  ^'eb.)  649. 

I  A  conspiracy  may  be  established  hr  drnuD- 
I  stantial  evidence.— O'Brien  v.  State  (Neb.1  m 

Acts  and  declarations  of  a  conspirator  In 
therance  of  the  common  purpose  are  admiKW 
against  his  associates.— 0*Biien  v.  State 
619. 

A  conspiracy  to  steal  for  the  benefit  <rf 
engaged  in  the  illegal  enterprise  Md  p™ij^ 
until  a  sale  has  been  made  and  the  proccw' 
divided.— O'Brien  v.  State  (Neb.)  648. 

I  9.   —  OpialoB  e*ideBoe>  . 

A  statement  by  one  accused  ot  laiwj  t*" 
after  be  Teceivea  the  watch  from  a  ttn'P* 
some  one  called  the  corroboratinK  '>^^^v^ 
he  supposed  it  was  an  acquaintance,  is  pK^v 
excluded  as  to  the  supposition. —Sute  r.  Kin 
(Iowa)  712. 

It  was  error  to  refuse  to  permit  wCtnew 
state  whether  or  not  defendant  was  intonwW 
at  a  certain  time,  without  statinft  the  ta.^'^ 
which  he  based  his  opinion.— State  v.  dtoer 
(Iowa)  722. 

The  accused  has  a  right  to  testify  as  Wtj* 
intent  with  which  he  committed  the  >uep» 
criminal  act— State  v.  Tough  (N.  D.)  K®. 

In  a  prosecution  for  assault  with  tatent  o 
I  kill,  a  hypothetical  question,  not  l""™? 
I  facts  in  the  record,  held  erroneously  w""* 
I  —Lowe  V.  State  (Wis.)  417. 

A  medical  witness  heid  to  poaMsa  t^°f^ 
sary  qualifications  to  entitle  nlm  to  ***JL_ 
an  expert  on  insanity  in  a  criminal  cm- 
I  Lowe  T.  State  (Wis.)  417. 


Gcations  of  a  physician  to  be  appoioted  ex- 
aminer in  lunacy,  held  cot  to  apply  to  medical 
witnesses  testifying  as  experts  on  iasaDity.— 
I^owe  T,  State  (Wis.)  417. 

Ifonexpert  witneBses,  who  were  well  ae- 
quniiited  with  accused,  held  eDtitled  to  giTe 
their  opinion  u  to  his  lanftr.— Lowe  T.  State 
twin.)  417. 

S  10>  Time  of  trial  mnA  eintlBiiaaee. 

On  motion  for  continuance,  proof  of  the  sick- 
ness of  a  husband  of  a  witness  did  not  estab- 
lish her  inability  to  attend,  where,  for  all  that 
appeared,  another  might  have  cared  for  him.— 
State  T.  Hasty  (lowaj  1115. 

Accused,  whose  guilt  was  established  by  the 
record,  held  not  entitled  to  continuance  for  ab- 
sent witnesses  whose  testimouy  was  cumula- 
tive.—State  V.  Hasty  (Iowa)  1115, 

Where  a  continuance  of  a  prosecution  was 
consented  to  by  defendant,  it  did  not  devest 
the  court  of  Jurisdiction  of  Buch  offense.— 
Ix>we  T.  State  (Wis.)  417. 

I  11.  Trial. 

On  prosecution  for  adultery,  Jidd  not  error  to 
refuse  to  require  the  state  to  elect  what  trans- 
action it  would  rely  on.— State  t.  Hasty  (Iowa) 
HIS. 

Where  letters  contained  statements  constitut- 
ing competent  evidence,  and  also  contained 
statements  of  opiniou  by  the  writer,  it  was  not 
error  to  admit  them  over  an  objection  to  the 
entire  letters.— State  v.  Hasty  (Iowa)  1115. 

A  statement  by  attorney  for  the  state  that 
the  testimony  of  an  allesed  eyewitness  of  the 
crime  was  uncontradicted  !icl4  not  a  comment 
on  failure  of  accused  to  testify. — State  t.  Hasty 
ilcvwa)  1115. 

1 1ft.  —  PrellKlnary  pToeeedliw>* 

On  a  prosecution  for  rape,  a  notice  of  inten- 
tion to  introduce  a  witness  to  prove  that  on  the 
4]ay  of  accused's  arrest  he  stated  he  intended 
to  have  another  person  arrested  is  sufficient  to 
allow  testimony  by  the  witness  that  accused 
stated  there  were  others  guilty  besides  himself. 
—State  V.  Bebb  (Iowa)  714. 

Under  Code,  S  5373,  as  amended  by  Acts  28th 
Gen.  Asaem.  p.  95,  c.  135,  notice  that  witnesses 
who  testified  before  the  committing  magistrate 
woald  be  called  might  be  served  on  defendant's 
attorney,  where  the  officers  could  not,  after 
due  diUgence,  secure  service  on  defendant.— 
State  V.  Hasty  ^owa)  1115. 

Under  Code,  S  6276,  requiring  names  of  wit- 
nesses and  mmutea  of  testimony  in  the  indict- 
ment, defendant  lield  not  entitled  to  complain 
of  omission  of  Inconsequential  evidence,  or 
names  of  witnesses  giving  the  same.— State  v. 
Hasty  (Iowa)  1115. 

Code,  I  5276,  requirini  indorsement  of  names 

of  witnesses  on  the  indictment,  hdd  to  include 
witnesses  whose  testimony  before  the  commit- 
ting magistrate  was  taken  down  and  submitted 
to  the  grand  jury.— State  v.  Hasty  (Iowa)  1115. 

{  13*  —  Ooane  mmd  eoadaet  of  trial  la 
Seaeral. 

Suspension  of  a  criminal  prosecution  to  In- 
vestigate an  effort  to  bribe  one  of  the  state's 
witnesses  htld  not  error. — People  t.  Salsbury 
(Biich.)  »36. 

Manner  of  investigation  of  an  effort  to  bribe 
one  of  the  state's  witnesses  during  a  criminal 
prosecution  hM  not  error.— People  v.  Salsbury 
(Mich.)  836. 

Where  an  attorney  assisted  the  state's  attoi^ 
ney  in  the  prosecution  of  a  criminal  case,  it  will 
be  presumed  that  be  was  rightfully  there,  ei- 
ther under  an  order  of  court  entered  under 
liawa  1901,  p.  234,  c.  178,  or  because  of  em- 
ployment by  the  county  commissionmu — State 
T.  Tonch  (N.  DO  1025w 


la  ceneral. 

The  province  of  court  a: 
question  of  conspiracy,  ft 
cing  and  considering  dec 
^irator,  stated.— State  v, 

A  charge  held  erroneou 
circumstantial  and  direc 
Crofford  (Iowa)  889. 

The  statement  In  a  char, 
remember  that  a  failure 
by  which  a  crime  might 
be  corrected  by  a  new  trii 
V.  Orofford  (Iowa)  889. 

S  16.  —  Heeeseltsr,  r 
ftelenojr  of  Imi 

An  Instruction  on  an  al 
able,  as  telling  the  jury  t 
testimony,  nor  as  indica' 
be  controlled  by  the  Euppo 
—People  V.  Portenga  (Mi 

An  instruction  as  to  d 
sworn  as  a  witness  and  a: 
not  error.— State  v.  Amei 

Where  the  court  chargi 
all  the  evidence,  and  pa 
to  show  previous  good  ■ 
necessary  to  further  speci 
that  they  "must"  conside 
character.— State  v.  Ame 

An  Instruction  that  the 
oence  remains  with  accD 
tablishes  guilt  beyond  a  r 
objectionaole  as  shifting 
onto  the  defendant.— Van 
266. 

The  word  "evidence"  t 
the  means  by  which  any 
tablished  or  disproved.— <! 
649. 

Defendant  has  a  right  l 
on  his  own  testimony.— & 
1025. 

In  a  criminal  prosecut 
ant  pleadeiJ  insanity,  th 
from  the  opinion  of  th 
garding  insanity  of  a  tes 
a  part  of  the  court's  chf 
V.  State  (Wis.)  417. 

In  a  criminal  case,  a 
insanity  Md  pioper.— I 
417. 

S 16.  ^—  Requests  f 

The  trial  judge  is  nol 
exact  language  of  requ 
properly  states  the  law 
dence  and  the  several  t 
People  V.  Quimby  (Mich 

It  was  not  error  to  i 
tions  substantially  cove 
Lowe  V.  State  (Wis.)  4 

1 17.  —  CaatodT.  ei 
eratloas  of  Ji 

Bvidence  In  criminal  ca 
conduct  of  juror.— State 

Where  a  deputy  sheriff 

state,  it  did  not  disqua 
charge  of  the  Jnry.— vai 

266. 

{18.  Appeal  and  «n 

On  a  prosecution  for  b 
the  woman's  father,  it  i 
ror  to  refer  to  the  womi 
witness."— State  v.  Stolli 

In  a  criminal  case,  the 
lug  question  Add  not  groi 
V.  StoUey  (Iowa)  707. 

In  a  jproaecntion  for  t 
from  hu  roommate,  the 


lore  returning  to  nis  room  was  witDoai  prejn- 
dice.~State  v.  King  (Iowa)  712. 

Id  a  piosecutiOD  tta  larceny  of  a  watch,  whldi 
accused  claimed  was  pledged  to  him  for  a  loan, 
the  refusal  to  permit  a  corroborating  witness 
to  state  the  arrangement  as  to  the  return  of 
tile  money  Md  not  prejudicial;  -the  evidence 
having  been  BubsequenUy  received.— State  v. 
King  (Iowa)  712. 

In  a  prosecution  for  larceny  of  a  watch  from 
his  roommate,  the  ezcltuiou  of  evidence  by  ac- 
cused as  to  whose  duty  It  was  to  lock  the 
door,  and  If  there  was  any  arrangement  as  to 
who  shoald  lock  it.  Acid  not  prejudicial.— ^tate 
V.  King  (Iowa)  712. 

In  a  prosecQtion  for  larceuy  of  a  watch,  which 
accused  claimed  was  pledged  to  him  for  a  loan, 
the  refusal  to  permit  a  corroborating  wituesa, 
who  was  first  applied  to  for  the  loan,  to  state 
why  he  did  not  loan  the  money,  A«Id  without 
prcqudice. — State  v.  King  (Iowa)  712. 

Testimony  that  accused,  after  bis  arrest,  ask- 
ed witDiesB  which  side  he  was  called  to  testify 
on,  and  stated,  if  he  coold  do  him  no  good,  not 
to  do  him  barm,  is  not  prejudicial.— State  v. 
Bebb  aowa)  714. 

Where  prosecutrix  has  previously  stated  she 
had  intercourse  before  the  crime  of  accused,  the 
refusal  to  permit  accused  to  ask  her  whether  1 
she  had  not  had  Intercourse  with  other  men 
Is  not  prejudiclaL— State  v.  Bebb  (Iowa)  714. 

Error  in  refusing  testimony  as  to  defend- 
ant's intoxication  was  not  made  harmless  by 
permitting  witness  to  describe  his  appearance 
and  conduct— State  v.  Gather  (Iowa)  722. 

In  a  prosecution  tcx  assault  with  intent  to 
rape,  showing  of  Intimacy  between  defeodaot 
and  one  who  had  previously  been  intimate  to 

Srosecutrix  held  not  iH«judidal.  —  State  v. 
cro^  (Iowa)  723. 

On  prosecution  for  statutory  rape,  certain  evi- 
dence, if  erroneonSjAeld  not  prejudicial.— State 
V.  Scroggs  (Iowa)  723. 

Where  it  was  la  dispute  whether  or  not  the 
connty  attorney  had  made  statwnents  com- 
menting ou  defendant's  failure  to  testify  In  his 
own  beualf,  the  court,  on  appeal,  will  adopt  the 
finding  of  the  trial  court. — State  v.  Hasty 
(Iowa)  1116. 

Where  the  evidence  is  not  preserved  in  the 
record,  it  will  be  presumed  that  the  decision 
on  a  qtie!:tion  of  fact  is  rlsAit. — Hoy  t.  State 
(Neb.)  228. 

Affidavits  used  on  the  trial  of  an  Issue  of 
fact  do  not  become  a  pari  of  the  record  by  be- 
inir  certified  by  the  clerk  of  the  district  court. 
—Hoy  V.  State  (Neb.)  228. 

Aa  alleged  abuse  of  discretion  of  the  trial 
court  is  unavailing,  unl^  excepted  to.— Guth- 
rie V.  State  (Neh.)  243. 

An  irrelevant  question  asked  of  a  witness 
by  the  court  in  a  criminal  prosecution  cannot 
be  reviewed  on  appeal,  in  the  absence  of  ob- 
jections and  an  exception. — Lowe  v.  State 
OVisO  417. 

CROPS. 

As  subject  of  chattel  mortgage,  see  "Chattel 

Mortfiages,"  S  1. 
As  snbject  to  execution,  see  "ExecutioD,"  §  2. 
Specific  performance  of  contract  to  mortgage 

crops,  see  "Specific  Performance,"  S  1. 

CROSS-EXAMINATION. 

See  "Witnesses,"  |  8. 

CRUELTY. 

Ground  for  divorce,  see  "Divorce,"  |  1. 


Ground  tox  contlnnanoe,  aee  "Criminal  l«w.* 
8  10. 

CURTESY. 

See  *'Dower.** 

Where  plaintiffs'  mother  died  In  1S83,  ma^i 
in  fee  of  real  property,  leaving  the  father  a 
surviving  spouse,  he  took  a  life  estate  as 
ant  by  curtesy.— Withnell  v.  Withnell  C^et.- 
221.  ' 

CUSTODY. 

Of  Jury,  see  "Criminal  Law,"  |  17. 

CUSTOMS  AND  USAGES. 

Opinion  evidence,  aee  "Bridwce,"  |  10. 

In  an  action  by  a  servant  for  Iniuriea.  evi- 
dence of  custom  on  question  whether  it  was 
the  duty  of  master  or  servant  to  inspect  pb.'p 
of  work  Iteld  not  to  vary  any  rale  of  law  or 
contract  relation.— Thayer  T.  Smok^  Ht^ow 
Goal  Co.  (Iowa)  718. 

In  an  actlrai  for  injuries  sustained  hy  ^a- 

ployS  In  a  coal  mine,  evidence  that  acconlin? 
to  custom  it  was  defendant's  doty  to  in<:p-v-t. 
I  etc.,  held  admissible. — They^  v.  Smoky-  Ho'.l.ir 
Coal  Co.  (Iowa)  718. 

In  an  action  by  a  servant  for  injuries,  evi- 
dence aa  to  the  custom  on  the  questiou  as  t"* 
the  duty  of  the  master  or  the  servant  to  in5ii«ri:t 
the  place  of  work  is  admissible.  thoasEh  ovi 
pleaded.— Thayer  v.  Smoky  Hollow  Coal  On. 
(Iowa)  718. 

In  an  action  by  a  servant  for  injuries,  i 
usajre  being  shown  whereby  it  was  the  il'iry 
of  the  master  to  inspect  and  care  for  the  p^a 
of  work,  the  master  is  presumed  to  have  h.i>J 
knowledge  of  the  usage.- Thayer  t.  Smoky  Hol- 
low Goal  Co.  (Iowa)  718u 

DAMAGES. 

Compensation  for  property  taken  for  public  asr. 
see  "Eminent  Domain."  |  2. 

Damaga  for  particular  Injuries. 
See  "Death,"  |  1;   "Malicious  Prosecvtloii.'' 

S  8. 

Appropriation  of  water  rights,  see  "WatCTS  and 

Water  Courses,"  %  1. 
Breach  by  buyer  of  contract  for  sale  of  goo-K 

see  "Sales,"  5  7. 
Breach  by  vendor  of  contract  for  sale  of  lao'l. 

see  "Vendor  and  Purchaser,"  f  fiw 
Breach   of   contract  for  sale  of   goods,  see 

"Sales,"  S  7. 
Breach  of  covenant,  see  "Covenanta."  13. 
Emulsion  of  member  of  diurch,  see  'Religious 
Societies." 

Expulsion  of  member  of  soldiers'  home,  see 
"Army  and  Navy." 
;  Fires  caused  by  operation  of  railroad,  we  "Rail- 
roads," S  7. 

From  failure  to  deliver  telcfraph  messase,  see 

"Telegraphs  and  Telephones,"  $  2. 
To  animals  caused  by  operation  of  railroad,  aee 

"Railroads."  \  6. 
Wrongful    discharge    from    empioymcDt,  see 
"Master  and  Servant,"  S  1. 

I  1.  Onranda  aad  avbjeeta  of  •ompoa- 
■atotT  daiages. 

In  an  action  for  purchase  of  a  windmill,  re^ 
tain  damages  in  4efendant's  counterclaim  t<U 
too  remote. — Cole  v.  Laird  (Iowa)  744. 

In  an  action  against  a  railroad  company  for 
the  burning  of  a  meadow,  the  jury  were  propei^ 
ly  allowed  to  add  interest  to  the  damaces 
which  th^  found  plaintiff  snatainad  at  me 


time  «r  the  fire.— Block  t.  Hfameapc^Ii  ft  St. 
H*.  R.  Co.  <Iowa)  9B4. 

-A.  party  may  recover  for  gains  preveuted, 
"wlieire  snch  daoiageB  are  certaia  ana  the  nat- 
ural result  of  tbe  wrong  complained  of. — 
EUtcben  Bros.  Hotel  Co.  v.  Philbiu  (Neb.)  487. 

%  3C-     Idqsldftted  duaaces  sad  nenalUm. 

Where  parties  to  a  contract  Btipuute  as  to 
liQuidated  damagM,  on  a  breech  the  court  will 
talce  such  earn  as  tbe  measure  of  damages  only 
when  it  will  simply  compensate  his  loss. — Lee 
Carroll  Normal  School  Co.  (Neb.)  65. 

If  -the  measure  of  damages  fixed  in  a  contract 
for  a.  breach  thereof  wiU  more  than  compen- 
sate the  innocent  party,  the  court  will  regard 
such  sum  ai  a  penalty.— Lee  t.  OarroU  Normal 
School  Co.  (Neb.)  65. 

S    3.    Ifeune  of  damasei. 

Xn  an  action  for  breach  of  a  contract  to  flniBh 
a  house  a  certain  time,  the  damage  is  the 
loss  of  the  possession  of  the  building  as  a  thing 
of  use. — Lee  t.  Carroll  Normal  School  Co.  (Neb.) 
«5. 

In  a  salt  for  an  alleged  breadi  of  a  contract 
providing  for  the  sale  of  goods  at  private  sale, 
wherein  the  breach  alleged  is  a  sale  of  a  part 
of  the  goods  at  aoctioD,  measure  of  damages  de- 
tormiiied.- Paxton  ft  Oallaghor  ▼.  Vadbonker 
<Neb.)  37a 

In  an  action  for  breach  of  contract  to  place 
certain  property  in  the  hanas  of  plaintiff  for 
Hale,  itutmctioii  aa  to  measure  of  damages  held 
erroneous.— Paxton  ft  Gallagher  t.  Vadbonker 
<Neh.)  378. 

"Where  damages  for  breach  of  a  contract  are 
capable  of  actual  computation,  the  amount 
thereof  should  not  be  left  to  conjecture. — Pai- 
tou  &  Gallagher  t.  Vadbouker  (Neb.)  378. 

In  an  action  for  the  contract  price  of  certain 
advertising  work,  where  the  proof  showed 
breach  by  defendants  after  part  performance, 
plaintiffs  held  entitled  to  recover  only  for  that 
part  of  the  price  which  accrued  prior  to  the 
breach.— Ward  t.  American  Health  Food  Co. 
(Wis.)  388. 

%  ^    &uulev^'t#  aad  eioessl  m  ilaMaawa 

Where  a  young  man  lost  the  entire  vision 

of  one  eye,  and  the  other  was  impaired  to  the 
extent  of  about  uine-tenths,  a  verdict  of  fl4,- 

000  is  not  excessive.— Vant  Hul  v.  Great  North- 
ern Ry.  Co.  (Minn.)  789. 

1  5.    PleadlnK,  erldenee,  aad  aMeaament. 

In  an  action  for  damaxea  from  breadi  of  con- 
tract, iho  failore  to  charge  more  fnlly  as  to  the 
damages  held  not  reversible  error.— Anderson 
Carriage  Co.  v.  Pongs  (Mich.)  663. 

In  an  action  for  personal  iQjuries,  an  inatruc- 
tion  as  to  the  effect  of  a  former  injary  bub- 
tained  by  plaintiff  held  sufflcient.- Leslie  v. 
Jackson  ft  S.  Traction  Co.  (Mich.)  580. 

In  an  action  by  a  passengn  for  injnries  8n»- 
tained  by  reason  of  the  car  running  through  an 
open  switch,  the  allegations  of  the  declaration 
held  to  authorise  proof  relative  to  neuritis  of  the 
Kiatic  nerve.— L«lie  v.  Jackson  ft  S.  Traction 
Co.  (Blich.)  68a 

In  an  action  for  personal  injuries,  damages  for 
psln  and  mental  suffering  are  recoverable  with- 
out pleading  or  proving  the  same.— Gagnier  v. 
City  of  Fargo  (N.  D.)  §41. 

In  the  absence  of  evidence  of  permanent  dis- 
ability, life  tables  hdd  Inadmissible.— Tenney 
V.  Rapid  City  (S.  D.)  86. 

In  an  action  for  injnries  which  never  kept 
plaiatiff  from  hla  bnriness^  evidence  aa  to  dam- 
ages snstaiued  by  him  by  toss  of  time  Is  in- 
competent—Strait V.  City  of  Bnreka  (S.  D.) 

vS5, 

In-an  action  for  injnries  which  disabled  plain- 
tiff from  attending  to  his  business,  held  not  er- 


ror to  permit  him  to  state  w! 
tomary  profits  from  bis  bnai  < 
Heinemaun  (Wia.)  800. 

DEATH. 

AdmlsaloDB  aa  evidence,  see  "  ' 

Of  partner,  see  "Partnership,"  i 
Of  party  to  actiou  ground  lo 
"Abatement  and  Revival,"  f 
Opinion  evidence,  see  "Eviden 

S  1.   Aotlona  fo*  canalnc  I 

Where  a  person  wrongfully  i 

appreciable  length  of  time  tl  t 

tion  by  his  administrator  was  1 

der  the  survival  act,  and  :  i 
Olivier  v.  Hooghtou  County  Si 

In  an  action  for  injuries  n  i 
after  survival  for  an  apprC'  i 
time,  intestate's  administrate 
to  recover  for  pain  and  suffe  i 
tate  lived,  and  for  hia  loss  of  : 
during  the  time  he  wonld  hav 
— Olivier  v:  Houghton  Coun  ' 
(Mich.)  434. 

Where  the  alleged  wrongful 
tiffs  intestate  was  not  Instanta 

by  his  administrator  was  for  i 

der  Comp.  Laws,      10.427.  10  : 

death,  uuder  section  10,117. — I  : 
Trunk  Elevator  Co.  (Mich.)  561 

A  notice  of  a  claim  for  Injn  : 

Kev.  St.  1898,  {  4222,  AeU  not  : 

reason  of  the  fact  that  It  waa  : 

beneficiaries  of  tbe  deceased,  a  i 

defendant  of  a  claim  for  their  : 

fer  V.  National  DlatUUng  Co.  1  i 

DEBTOR  AND  CRE ! 

See  "Assignments  for  Benefii 
"Bankruptcy";  "Credltora'  f  i 
lent  Conveyances." 

DECEDENTS 

B states,  see  "Descent  and  DIsI  : 
ecntora  and  Administrators." 

Testimony  aa  to  tranaaetions  w  I 
deceaaed,  see  "Wttneaaea,"  |  i 


See  'Trand," 


DECEIT. 


DECLARATION! 

As  evidence  In  dvU  actioni,  > 

DECREE. 

Authorizing  fOrecIoanie  sale, 

I  la 

DEEDS. 

Absolute  deed  aa  mortgage,  act 

Acknowledgment  of  execution, 

edgment." 
Covenants  in  deeds,  see  "Covei 
Distinguished  from  will,  see  "\  i 


Estoppel  by  deed,  see  "Eetoppe) 

'F: 

ences." 


In  fraud  of  creditors,  see  "Fraii 


In  trust,  see  "Trusts,"  {  1. 
Parol  or  extrinaic  evidence,  ti 

i  9. 

Records  of,  aa  primary  evidei 

dence."  {  8%. 
Reformation,    aee  "Reformati: 

ments." 

Restrictions  on  perpetuities,  see 
Seals,  see  "Seala." 


See  "GoardiBD  and  Ward,"  §  3;  "Husband  and 
Wife,"  S  1;  "Insane  Persona,"  {  2;  "Munici- 
pal CorporationB,"  2  9. 

Deedi  tffparneaHar  tpectea  f^fjirvpertu. 
See  "Homestead,"  S  1;  "Mines  and  Minerals,** 

Beaticular  cUxstea  of  deeds. 

Of  trust,  see  "Chattel  Mortgages,"  |  1;  "Mort- 
gages." 

Tax  deeds,  see  "Taxation,"  9  7. 

I  1.   Kettnlsltes  and  valldltr. 

Mere  weakness  of  mind  without  frand  or  un- 
due influence  is  insufficient  to  inrnlidate  a  con- 
Teyance.—Paulus  v.  Reed  (Iowa)  757. 

In  order  to  show  a  conveyance  inralld  on  the 
ground  of  mental  incapacity,  a  mental  deScien- 
cy  ^stifyiag  a  conclusion  that  the  grantor  did 
not  exercise  deliberate  judgment  is  sufficient. — 
Paulna  v.  Keed  (Iowa)  757. 

"Where  there  is  a  conveyance  between  hus- 
band and  wife,  and  the  grantor  is  of  weak 
mind,  the  courts  will  prevent  a  disposition  of 
the  property  by  the  grantee,  such  as  would  de- 

frlve  the  grantor  of  all  interest  thereitL— - 
'aulus  V.  Beed  (Iowa)  757. 

Where  a  trust  deed,  ddivered  to  a  third  per- 
son to  be  delivered  to  the  teastees  after  gran^ 
tor's  death,  was  assented  to  and  virtually  ac- 
cepted by  a  beneficiary  when  It  was  executed, 
and  was  accepted  by  the  grantees  after  gran- 
tor's death,  the  acceptance  was  aufflciently 
shown.— Albrecht  t.  Aftwecht  (Iowa)  1087. 

Where  a  grantee  voluntarily  consents  to  the 
destmctioD  of  a  deed  and  the  substitution  of  a 
trust  deed  for  her  benefit,  she  cannot  insist 
that  the  deed  absolute  passed  title  to  her, 
though  destroyed. — Albrecht  v.  Albrecht  (Iowa) 
1087. 

I  £.    Oonatntation  and  operation. 

Description  in  a  deed  examined,  and  am- 
ines conveyed  detomined.  —  Onrrier  T.  Jones 
(Iowa)  766. 

The  rule  that'  deeds  must  be  constroed  most 
strongly  against  the  grantor  cannot  be  in- 
voked' to  defeat  the  intent  of  the  grantor  fairly 
appearing  from  the  instrument — Negaanee 
Iran  Co.  T.  Iron  Cliffs  Co.  (Mich.)  468. 

Where  plaintiffs  in  1883.  being  owners  of 
lots  on  the  Mississippi  river,  conveyed  to  the 
city  of  St.  Paul  by  a  deed  a  perpetual  ease- 
ment for  the  pur^se  of  a  public  levee,  held, 
that  the  city  acquired  an  easement  only. — San- 
bom  T.  Van  Dujme  (Minn.)  41. 

9  3.    Pleadinc  and  evldenaa. 

In  a  suit  to  cancel  a  deed,  evidence  held  sut- 
fipient  to  show  that  grantor  delivered  the  deed 
without  reserving  the  right  of  control  Intend- 
ing to  pass  a  present  estate. — Albrecht  r.  Al- 
brecht (Iowa)  1087. 

DEFAMATION. 

See  "libel  and  Slander." 

DEFAULT. 

Equitable  relief  against  default  judRmeut,  see 

"Judgment,"  §  6. 
Judgment  by,  see  "Judgment,"  S  2. 

DEFICIENCY. 

On  foreclosure  of  mortgage,  see  "Mortgages," 
I  11. 

DELAY. 

Laches,  see  "Equity,"  $  1. 
Measure  of  damages  for  delay  in  performance 
of  contract,  see^'Damages,*'^  I  8. 


As  to  management  of  decedent's  estate,  aae 
**Bzecatora  and  Administrators,"  %  2. 

DELIVERY. 

Of  deed,  Bee  "Deeds."  |  1. 

Of  gift,  see  "Gifts,"  §  1. 

Of  goods  by  carrier,  see  "Carriers,"  |  1. 

Of  insurance  policy,  see  "Insurance,**  {  8L 

DEMAND. 

As  condition  precedent  to  replevin  proceedings. 

see  "Replevin,"  §  1. 

DEMONSTRATIVE  EVIDENCE. 

In  civil  actions,  see  "Evidence,"  |  ^ 

DEMURRER. 

For  defect  of  parties,  see  "Parties**  |  8. 
In  pleading,  see  "Pleading,"  S  3. 

DEPOSITARIES. 

A  depository  of  a  trust  fnnd  is  Aetd  boand  ta 
restore  the  fund  to  the  true  owner  on  dnnxcd. 
although  such  deposit  was  made  by  an  agent  or 
trustee. — Union  Stockyards  Nat.  Bisnk  t.  Gaav- 
beU  (Neb.)  80& 

DEPOSITIONS. 

See  "Affldavitfl";  "Witnesses." 

Under  Oode,  S  4712.  expressly  providing  that 
if  depositions  are  filed  dnring  a  term,  exceptioss 
other  than  for  incompetency  must  be  filed  i-r 
noon  of  the  third  day  after  snch  filing,  a  motioa 
to  suppress  depositions  filed  10  days  after  \h« 
depositions  were  filed  In  term  was  too  late.— 
Casley  v.  MItcheU  (Iowa)  725. 

Objections  to  depositions  other  than  Ar  in- 
competency or  irrelevancy  must  be  preaented  be- 
fore the  commencement  of  the  trial. — Woodari 

V.  Cuttw  (Neb.)  54. 

Where  an  entire  deposition  is  not  asked  to  be 
suppressed,  and  nothing  but  irrelevant  teiti- 
mony  is  stricken  from  the  deposition,  it  is  im- 
material whether  done  before  or  after  it  is 
ofiEered  in  evidence.— StuU  v.  Stull  <Xeb.)  196L 

Exhibits  sufficiently  Identified  may  be  consid- 
ered in  connection  with  deposition,  thong*  not 
attached.-~BIack  v.  Webber  (Neb.)  OOO. 

DEPOSITS. 

In  bank,  see  "Banks  and  BanMng.**  |  2. 
Or  deed  for  delivery  on  granttn^i  death,  see 
"Death,"  II,  ^ 

DEPUTIES. 

See  "fflieriffe  and  Constables,"  {  1. 

DESCENT  AND  DISTRIBUTION. 

See  "Curtesy":  "Dower";  "Executors  and  Ad- 
ministrators**; "Homestead,"  i  2;  "Wills." 
Inheritance  and  traaafer  taxes,  aee  'TaxatioB.*' 

S  9. 

S  1.   Hatnro  and  eonvae  in  ronevaL 

Where  real  estate  was  conveyed  to  a  trastee 
nnder  a  trust  which  was  void  as  a  perpetaitv, 
on  the  death  of  the  grantor  the  property  wsi 
subject  to  disposition  as  intestate  estate. — Cas- 
grain  v.  Hammond  (Mich.)  510. 


  tiw  ahmnm* 

Wliere  a  wife  received  a  large  part  of  the 
ric«  of  land  conveyed  to  her  hasband'B  bod,  she 
3ulcl  not  have  the  deed  vacated  after  her  hua- 
and*8  death,  on  the  ground  that  it  was  made 
3  defraud  her  of  her  righta  iu  hit  propertr.— 
VillfM      BobertBOD  (Iowa)  90a 

3.     Klsbts  mmd  liablUtiea  of  kelzs  Mid 
dlatribntMS. 

On  a  claim  by  attorneys  for  services  render- 
43    tta  estate,  held,  that  there  was  nothiog  in 
he  pleadings  showing  any  liability  of  the  heirs. 
—In  re  Broning's  Estate  (Iowa)  TSO;  Baliag^ 
Korte  T.  Arts,  Id. 

On  proceedings  by  attorneys  to  enforce  claim 
Lfrninst  an  estate  for  services,  a  personal  juds- 
ment  asainst  the  beirs  held  erroneous.— In  Ve 
Bruuing's  Estate  (Iowa)  780;  Salinger  &  Korte 
r.  JLTtB^  Id. 

A.  court  sitting  In  probate  has  no  Jurisdiction 
to  determine  the  individual  liability  of  heirs  for 
aervices  rendered  the  estate  by  attorneys. — In 

re   Brnniug's  Estate  (Iowa)  TSO;  Salinger  & 

Korte  V.  Arts.  Id. 

Where  a  widow  had  received  a  certain  sum 
in  settlement  of  her  interest  in  her  husband's 
estate  and  for  signing  o  deed  to  defendant,  she 
conM  not  set  such  deed  aside  as  a  fraud  on  her 
interest  without  a  return  of  the  money  received. 
— WUllB  T.  Robertson  aowa)  900. 

DESCRIPTION. 

Names  of  Individuals,  sea  "Names.** 

Of  property  conTejed.  aee  "Boundaries.**  S  1; 

"needs,"  S  2. 
Of  property  deniiaed,  see  "Landlord  and  Ten* 

ant,"  S  3. 

Of  property  devised  or  bequeathed,  see  "Wills," 
§  6. 

Of  property  in  chattel  mortgage,  see  "Chattel 
Mortgagea."  |  1. 

DETINUE. 

See  "Beplevin." 

DEVISES. 

See  •■Willa." 

DIRECTING  VERDICT. 

In  dvU  aetiona,  aee  "Trial,*'  |  4. 

DISABILITIES. 

Effect  on  llmltetion,  see  **Limitatlon  of  Ac- 
tions," i  1. 

DISCHARGE. 

From  employment,  see  *'HaBter  and  Berrant,** 

{  1. 

From  indebtedness,  see  "Bankruptcy,"  8  2; 
"Compromise  and  Settlement";  "Release." 

Of  executor,  see  "Executors  and  Administra- 
tors," I  1. 

Of  indemnitor,  see  "Indemnity.** 

Of  member  of  soldiers'  home,  see  "Army  and 
Navy." 

Of  mortgage,  see  "Mortgages,"  i  5. 

Of  sureties  on  appeal  bond,  see  "Appeal  and 

Error,"  S  32. 
Of  sureties  on  bond  of  assignee  for  creditors. 

Bee  "Assignments  for  Benefit  of  Credltora,'' 

I  8. 

DISCONTINUANCE. 

Of  action,  see  "Dismissal  and  Nonsuit,"  |  1. 


See  "New  Trial,"  i  1. 
Amendment  of  pleadings.  Me  * 
As  to  granting  continuance, 

ance." 

As  to  strict  foreclosure  of  lai 
"Vendor  and  Purchaser,"  {  6 

Review  in  civil  actions,  gee  "j 
tor,"  {  27. 

DISMISSAL  AND  N( 

Ckmelnsiveness  of  judgment  q] 

"Judgment,"  |  0. 
Dismissal  of  ameal  from  joatlc 

of  the  Peace,*'  S  4. 
Dismissal  of  appeal  or  writ  of 

peal  and  Error,"  9  21. 
Dismissal  of  election  contest,  i 

»  1. 

I  1.  Volnmtanr. 

Where  a  ca»e  has  been  subm 
rer  to  the  evidence,  plaintiff's  : 
without  prejudice  ia  lost.— FroE 
aus  City  Steam  Laundry  (Neb.) 

i  2.  laTolantazT* 

Refusal  of  a  trial  court  to  f 
missal,  under  Rev.  St.  1898,  9  i 
been  granted  for  plaintifTa  faiti 
within  five  years,  as  authorized  b 
Aeld  an  abuse  of  the  trial  coui 
Hine  v.  Grant  (Wis.)  796. 

A  verified  complaint  in  an  a 
held  a  sufficient  showing  of  met 
cation,  to  set  ande  an  order  o 
failure  to  piosecnte.— Hine  v.  On 

DISQUALIFICATI, 

Of  aigpraisera  on  foreclosure,  if  i 

DISSOLUTION 

Of  corporation,  see  "Banks  and  : 
Of  injuncdoD,  ne  "Injunction,"  j 

DISTRIBUTIOA 

Of  estate  of  bankrupt,  aee  "Ba : 
Of  estate  of  decedent,  aee  "Deaci 
butlon." 

DISTRICT  COURI 

Handamna  to  control  powers,  se-i 
S2. 

DIVISION. 

Of  municipal  corporations,  see 
poratioQS,"  |  L. 

DIVORCE. 

Separate    maintenance,    see  *" 

Wife,"  8  3. 

I  1.    Jurlsdietloxi,  proeeedli 
Uef. 

A  decree  in  divorce,  justified 
mony,  will  not  be  disturbed  on  aj; 
son  r.  Donaldson  (Mich.)  448. 

In  an  action  for  divorce  on  thu 
treme  cruelty,  a  finding  in  favr 
snt  held  error. — Parkinson  v.  Pai 
487. 

Evidence  Iield  to  sustain  a  der 
on  the  ground  of  extreme  cruel 
McKee  (Neb.)  488. 


tloa  of  property. 

A  decree  in  divorce  held  an  Qd judication  of  the 
property  rights  of  the  wife,  and  coDclasive  in  a 
suit  iostitnted  by  the  wife  for  recOTery  of  land. 
— Baird  v.  Connell  (Iowa)  863. 

Under  the  facta,  held,  that  allowance  of 
only  $250  alimony  to  one  from  whom  her  hus- 
band obtained  a  divorce  would  not  be  disturb- 
ed.— Donaldson  T.  Donaldson  (Mich.)  448. 

While  there  la  no  fixed  mle  for  determining 
the  amount  of  alimony  to  be  awarded,  auch 
award  shonld,  under  Oomp.  St.  1901,  c  25,  I 
22,  bear  a  reasonable  relation  to  the  hosband'a 
ability  to  {lay.— McKee  r.  HcKee  (Neb.)  489. 

In  awarding  alimony,  the  court  should  con- 
sider the  condition  of  the  parties,  financially 

and  otherwise,  the  duration  of  their  marriage, 
the  value  of  the  husband's  estate,  and  how 
far  the  wife  contributed  thereto.— McKee  t. 
McKee  (Neb.)  489. 

{  3.   Operation  And   effeot  of  dlToroe, 
and  richta  of  dlToreed  persons. 

After  divorce  the  husband  has  no  right  of 
possession  in  the  separate  property  of  the  wife, 
occupied  as  a  homestead  while  the  marriage  re- 
lation existed.— Cizek  v.  Cizek  (Neb.)  657. 

DOCKETS. 

Of  Jodgments,  see  **Jadgment,"  {  4. 

DOCUMENTS. 

As  evidence  in  civil  actions,  see  "Evidence,*' 
I  8. 

As  evidence  In  criminal  wosecutions,  see  "Crim- 
inal Law,"  I  4. 


DOMICILE 

Meeting  venae,  s 
laper,  see  "Fai 

DONATIONS. 


Of  patties  as  afFecting  venae,  see  "Venue,"  1 1. 
sent  of  pauper,  see  "Paupers,"  |  2. 


See  '^GlftE.'* 


DOWER. 


See  "Curtesy." 

I  1.    laolioate  interest. 

Under  Code,  §  33V>6.  adverse  possession  held 
not  to  extinguish  wife's  dower  rights.— Lucas 
V.  Whitacre  (Iowa)  776. 

Where  a  husband  trauaferred  real  estate  to 
his  son  in  order  to  defraud  hi*  wife,  the  deed 
could  not  be  impeached  on  that  ground  by  the 
husbaod's  heirs  and  devisees.— Wniis  T.  Robert- 
sou  (Iowa)  000. 

i  2.   Blchts  and  remedies  of  widow. 

Evidence  in  an  action  for  dower  htld  to  create 
no  presumption  that  deceased  bad  obtained  a 
divorce  from  ^aintiff.  —  GaHioy  v,  Mitchell 
(Iowa)  725. 

In  an  action  for  dotpw,  any  pj-esumptiou  thnt 
deceased  had  obtained  ft  flirort;^  from  plointiff 
held  overcome  by  eviJi'irc  ttiiit  deccascci  had 
abandoned  her  without  caasf  and  remarried  un- 
der an  assnmed  ntmt^^-'^^  T*  MitcheU 
(Iowa)  726. 

Where,  In  an  action  tor  3ower  \n  ]art^9  at 
a  deceased  resident,  there  was  no  cviiitiioi?  that 
he  was  an  alien,  a  conveyance  by  biia  wav  not 
free  from  the  widow's  rietit-'},  under  McCtnin's 
Code  1888,  S  3646,  reliiCing  to  nonresident 
aliens.— Oasley  v.  Mitchell  (towa)  725. 

Petlti<m  by  widow  tor  couflnnfltion  to  her» 
under  Code,  I  3366,  «£  ^Ijte  fiQ.  Uwk  ofirta^ 
the  husband  was  seised*  W  fO  l^m  prfm^^ 


sale^—Lncas  v.  WhiUicre  (Iowa)  776. 

Limitations  held  not  to  run  against  wife'i 
enforcement  of  her  dower  rights,  civen  tv 
Code,  i  3366,  until  the  death  of  tho  hoabaDd. 
—Lucas  T.  Whitacre  (Iowa)  776. 

DRAFT. 

See  "Bills  and  Notes,"  M  4,  6. 

DRAINAGE. 

Of  roads,  see  "Highways,"  |  2, 

DRAINS. 

In  dtdei,  see  "Municipal  Corpora tiona,"  1  12, 

DRUNKENNESS. 

Opinion  erldence,  see  "Criminal  Law,**  |  9l 

DUEBILLS. 

See  **BilIs  and  Notes,"  |  2. 

DU£  PROCESS  OF  UW. 

See  "Constitiitfonal  Law,"  |  fi. 

DUPLICITY. 

Xn  indictment,  see  "Indictment  and  Infixu- 
Uon,"  I  8. 

EASEMENTS. 

See  "Highways." 

Creation  by  deed,  see  "Deeds,"  {  2. 

I  1.  Oxeatlom,  firirtenee,  mmd  tnrmfrr- 
tlon. 

One  who  seeks  to  acquire  an  eaaement  of 
maintaining  a  ditch  over  another's  land  by  ad- 
verse user  must  maintain  it  without  nuteiial 
change  of  location  for  the  whole  atatntoiy 
period.— Donn  v.  Thomas  (Neb.)  142. 

In  order  to  acquire  an  easement  hr  preso^ 
tion,  the  adverse  user  must  be  contmnoaa  and 
substantially  identical.— Dunn  v.  Thonoaa  (Keh) 
142. 

EJECTION. 

Of  passenger,  lee  "Carriers,"  |  2. 

EJECTMENT. 

Right  of  devisee  to  prosecute  ejectment  for 
lands  devised  daring  pendency  of  probate  pn- 
ceedinea,  Me  •TVlUs,''  I  «. 

I  1.  ^ght  at  action  and  defenaea. 

Oce  who  had  qoM:  premif^a  on  notic*,  Imt- 

ing  tho  kcyR  on  the  inside,  the  doors  bent 
locki^d,         liy  a  i>priDg  Iwk.  not  in  ui- 

lawfii]  i>os<;cfiS]on.  eo  us  to  authorise  ejectiSQit 
against  bim. — Connor  v.  Goanor  (Mich.)  -Ul 

Where  plaintilffa  conveyed  lota  to  9  city  fw  l 
pTitilic  lyviv,  Rnd  the  city  WTongfuIIy  Ip.iskI 
tlu'JH  ffjr  privnte  ninnufactiiring  purposes,  fliiH' 
tifTa  could  mfiintain  an  action  to  recover  fw 
BPKidou  and  for  eqnitabla  Mb«C— flftaboM  f- 
Van  Dayne  (Minn,)  4i. 

The  orl^mil  awner  g(  Taeut  vBooco^ed  list 
b  entttled  to  KuUntttn  ^Mtto^  agalusC  a 


ConeloBiTeness  of  jndement  eitabllsbins  inTaSd- 

ity  of  election,  see  'Elections,"  §  8. 
Constitutional  provisions  relating  to,  self-eze- 

GUting.  see  "Constitutional  Law,"  I  1. 
Of  bank  offlcera,  see  "Banks  and  Banking,"  f  1. 
Of  police  judge.  Me  "Jndgea,"  1 1. 

f  1.  OomtMte. 

The  contestant  in  an  election  contest  may 
volontarily  dismiss  it  before  issue  joined.— 
Ifoore  y.  Waddington  ^eb.)  279. 

Where  an  election  contest  has  been  dismissed, 
-the  court  is  without  juriRdiction,  until  the  dis- 
missal is  set  aside,  to  allow  another  to  inter- 
vene. — Moore  t.  Waddington  (Neb.)  279. 

Where  an  election  contest  has  been  dismissed, 
-the  court  has  no  authority  to  set  the  dismissal 
aside  witfaont  notice  to  the  contestant.— Moore 
T.  Waddington  (Neb.)  279. 

After  a  motion  to  set  aside  the  dismissal  of 
an  election  contest,  and  an  application  for  leave 
to  intervene,  the  incnmbent  challenged  the  ju- 
risdiction, field,  that  the  contestant  was  a 
necessary  party  to  proceedings  in  error  to  review 
an  order  sustaining  such  challenge. — Moore  v. 
Waddington  (Neb.)  279. 


8m  "Carriers.* 
honiemen." 


ELEVATORS. 

I  2;  "Negligence,"  1 1;  "Ware- 


EMINENT  DOMAIN. 

Pnblic  improvemeBts  by  municipalities,  aee 
''Municipal  GorporatlOna,"  H  (^10< 

I  1.    Hatnre,  extent,  and  delecatlon  of 
power. 

Sp.  Laws  1891,  p.  2S5,  c.  84,  authorizing  the 
^ty  to  lease  property  in  which  it  had  an  ease- 
ment for  levee  purposes,  was  unconstitutional, 
as  diverting  property  acquired  by  the  city  for  a 
pnblic  use  to  a  private  OBe.— Sanborn  t.  Van 
I>uyue  (Minn.)  41. 

f  2.  Oompensatlon. 

Construction  of  a  street  railroad  close  to  the 
■ide  of  the  highway  keld  to  give  the  abutting 
owner  no  right  to  compensation.- Austin  v. 
Detroit.  T.  &  A.  A.  By.  IMich.)  35. 

An  abnttlng  owner  keld  to  have  no  right  to 
compensation  becanse  the  grade  of  a  highway 
is  lowered  for  a  street  railroad.— Anstiu  t. 
Detroit.  Y.  &  A.  A.  By.  (Mich.)  35. 

The  construction  and  operation  of  a  street 
railroad  on  a  highway  is  not  an  additional  servi- 
tadft- Austin  y.  Detroit,  Y.  &  A.  A.  By.  (Mich.) 
85. 

Tn  proceedings  to  condemn  land,  the  money 
awarded  by  the  freeholders  or  on  appeal  belongs 
to  the  lienholders  to  the  extent  of  their  liens. — 
Omaha  Bridge  ft  Terminal  By.  Co.  t.  Beed 
(Neb.)  276. 

f  8.   PMaeedlaca  ta  take  proportr  and 
asBOM  eompeaaatloB. 

An  appeal  by  a  mortgagee  in  condemnation 
proceedings  is  not  effective  as  to  the  land  own- 
er against  whom  no  summons  has  lieen  issued. 
—Omaha  Bridge  &  Teminal  By.  Co.  Beed 
(Neb.)  276. 

It  the  land  owner  is  not  bronght  into  the 
district  court  by  the  mortgagee's  appeal,  the 
corporation  at  whose  instance  the  proceeding 
was  instituted  may  bring  him  in  to  protect  itn 
rights.— Omaha  Bridge  &  Terminal  By.  Co.  v. 
Beed  (Neb.)  276. 

On  appeal  by  mortga^  from  award  In  emi- 
nent domain,  the  guention  to  be  determined  Is 
the  value  of  the  property  appropriated.— Omaha 
06  N.W.— 74 


276. 

A  landowner  who  fs 
freeholders'  award  In  a 
ing    is    conclusively    I : 
Bridge  &  Terminal  R  • 

276. 

A  mortgagee  is  an  ovi  [ 
of  the  eminent  domain  > 
from  the  freeholders'  a^  - 
Terminal  1^.  Co.  t.  B<  • 


empl: 

See  *^laat«r  ud  Serrai  i 

ENTIRE  C[ 

Of  employment,  see  **Mi , 

ENTI 

Of  judgment,  see  "Jndg : 
Of  public  lands,  see  *'P; 
Be-entry  by  landlord,  sn 
ant."  I  S. 

ENTRY,  W 

See  "B^eetment." 

EQUALI2: 

Of  taxes,  see  "Taxation, 


EQUITABLE  I 

See  **B8toppel."  f  2. 

EQUI 

Equitable  estoppel,  see  " 

Particular  rubjectg  of  eqt. 

equitable  r 

See  "Creditors'  Suit";  • 
ces";  "Injunction";  "][ 
iag  Title":  "Beeeive;i 
Instruments";  "Seqii 
Performance'*;  "Trust; 

Beinstatement  of  action. 

Belief  against  judgment, 

I  1.    Xiaekes  and  stall 

Laches  cannot  be  predi 
lay  is  occasioned  by  assui 
legal  proceedings  will  b 
quent  promises  that  paj 
Cushing  V.  Schoeneman  ( 

t  S.  Pl«adl]a«. 

Objections  to  equity  ji 
by  failure  to  raise  tb< 
gaunee  Iron  Co.  v.  Iron 

ERROR,  V\ 

See  "Appeal  and  Erro 

ESTABLIS 

Of  boundaries,  see  "Bor 
Of  bridges,  see  "Briflces, 
Of  hipliways,  see  "Iii;;h 
Of  railroads,  see  "Street 
Of  tel^raphs  or  telepli 
and  Telephones,"  %  1. 
Of  truBta,  see  "Trusts," 
Of  wilU,  see  "Wills,"  { 


Created  by  deed,        '1 1-  '■l'',"  'J.. 

Created  by  will,  ae"  "WjIL-."  i 

Decedents  estates,        "I)^»vi.'[it  unci  Diii:tribu- 

tion";  "Executorti  and  AdmialBtntofH." 
Estates  for  years,  see  "LwidlDrdi  ud  Tenant.*^ 
Restrictions  on  creatiob'  «£  iUtnW  MtttH, 

"Perpetuities" 

By  judgment,  see  "JudKEneat^  H  Ai  Bl 

By  stipulation,  see  "t^ti|>ulBtlonB.^ 

To  allege  error,  see  "Apix^al  and  IDrvMV**^  t  24. 

To  allege  ultra  Wren  imture  of  lanieWMi  con 

tracts,  see  "Insurance,"  I 
To  allege  usary,  se^ 
To  deny  corporate  poww^  Ml 

i  6. 

To  object  to  muDicipal  ABstessmeiitai,  Ms  'Mu- 
nicipal Corporations,"  S  8. 

I  1.   By  d«ed. 

One  who  receives  n  deed  of  land  Irom  tlie  dev- 
isee and  ber  busbarO  ia  not  estopped  ta  cLaim 
under  tbe  will  and  tlic  conr^auoe  Cram  lier  be- 
cause the  husband  )u4-  9lA|£B9d^tut4wd  on 
the  land.— Hanley  t.  KUiftavigdt  nfiV^'foU 

S  2.   Eanltable  MtoppeL 

Plaintiff  held  not  estopped  to  assert  tbat  grooda 
delivered  to  defendniit  were  to  bf  atiplicd  in 
part  payment  of  rairri.ad  ties  sold  by  hiyn  to 
plaintiff,  thereby  takiti^  yale  of  the  tie^  gxit  of 
the  statute  of  frandor^^tRlUftiO  -Alidurdson 

One  furnishing  moner  to  a  debaoGMiMipkiHLny 
for  its  guaranty  fund  MA  estopfH»I  n:'WLlD"t 
purchasers  of  debeotiuea,  from  loqilaijai  the 
fund— ChrisHan  t.  IflWIU  Dmiutan  Co. 
(Mich.)  22. 

Plaintiffs,  who  hhft  .sattnna  to  »  dfar  ui 

easement  in  certain  KtM  f6r  Itree  porpMea.  A?I<t 

not  estopped  from  thrrenfter  dlspirtlne  tbe  ri^ht 
of  tbe  city  to  leasf  the  premiae*  (or  private 
manufacturing  purpiwi'?^.  —  l^iiiiliom  v.  Vjid 
Dnyne  (Minn!)  41. 

In  an  action  on  a  co<ntract.  where  the  defense 
Is  fraud  in  securing  the  signatttM  of  ona  of  the 
parties,  the  doctrine  tb^t  tbe  'Ureleesnefls  of  a 
party  estops  him  from  disputtu  contQnts  of 
writing  is  not  appUcabla^tiHwR*  Or  Kkgtttfnnan 
T.  Ward  (Neb.)  56.  -  -  —  . 

An  estoppel  musfe  .|Mt«^H>iTal^  t. 
Brewster  (Neb.)  Q8(X 

A  city  held  not  estopped  from  clslmlDs  cer- 
tain streets,  vacated  nmi*^  an  agrpcineot  with 
certain  railroads,  an  a  hiirhwtiy, — Oity  of  Ab!i- 
land  T.  Northern  Pae.  Ky,  Cq.  (WisT)  flSS. 

Where  no  estoppel  in  paifi  was  pleaded,  evi- 
dence thereof  hcU  inndiiu^iEijble.  —  WiKonsio 
Farm  Land  Co.  v.  Bullurd  (Wiet.)  833. 

EVIDENCE. 

See  "Affidavits";  "DopositioTiB" ;  "Wiruesaea." 
Admissibility  of  evidence  under  pltindlng,  see 

"Pleading,"  8  7. 
Applicability  of  inetmctions  to  evidence,  see 

"Triai."  8  7. 
Charge  on  weight  of,  sfi?  "Crhnin.-il  I.jiw,"  J  H. 
Construction  and  optrrnlinij  nf  iii-'iriK  Mhhis  as 

preponderance  of  c-vidc-nri'.         ■Triiil."  i  H. 
E>vidence  considered  on  appeal,  idoe  "Appeal  aud 

Error,"  I  23. 
Bxceptions  to  rulings  on,  for  purpose  of  review, 

see  "Appeal  and  Error."  S  7, 
Harmless  error  in  riiliiit;*^  "Ai  t-i'al  and 

Error,"  \  29;  "Crimiiisl  Law/'  (  IS;  ■■Homi- 
cide," {  4. 


see     Apn*Hi  an<i   i!.rror,     s   ki,     -  luncuiia. 
Law,"  t  la. 
Necemitj-  of  preservation  of  evidence  in  bir 
eii  cyiti'ins  for  pnrpose  of  review,  te?  "A;:' 
;j  ml  l'>ror,"  &  18. 

I'rtjriiKiion  of  docoiDuits  by  witneaa,  ■«  "W^- 

TlPSSfS,"    g    1.  . 

QueNtioDs  for  jury  in  dvU  actjoUsy  «A«  TEMlC 
S  4. 

Reception  at  trials       "O^llttM  l^Vfr;*"  | 

■Trial,"  12- 
Beqaisltea  994  ffdOdlencr  vt  Instnietlou  u  ti 

evidence,  see  "Evidence."  |  6. 
Rpview  of  niMrira  on  evidence,  see  "Appeal  taJ 

l->r.ir."  SS  1.  IS.  in. 
SpecLJicatitm  ol  errors  as  to  tnsuffiiCieiicT  ■» 

"Aa»4  nnil.  AMft*-  i  'lA. 
Tax  l^Sk  lia  e^^^  «*'*^ni3(«tlaah*"  1 1- 

Sop  "ArfsiyHHiijiits."  I  1:  ''Bonadarics.' 

"Oii^iloiuij   and    I'sdpes":  "Damn^es," 
"iJi-f^iJfi."  g  3;  "l-'rniidu]pnt  Coiivt}'arii_-es,"  |  3: 
■■ll;irrifij;c";   "1'niTut^rBliip,"  %  1;  ""Paymeat.' 


.\bjriJi>uriLt:ut  of  kum^stead,  see  "HoEDestetil.'' 
I  3. 

Assent  to  contract,  see  "Contracts,"  S  1. 
Authority  of  sgeut,  see  "I'nucLpal  and  Agwit." 
B  2- 

Authority  of  corponita  officer,  aee  '^Coipon- 

tlons,"  i  e. 

Character  of  ctHiti^M'4fiBBCfiM(  floltttveb  W 

"Gnniintf,"     1.  - 
GhAractf-r  of  instc«tlM^iC  nortcace,  M* HftlCl^ 

E&geB,"  S  1' 

Characl-er  of  itistrnment  whether  deed  or  wiH 

see  "Wills,"  |  3. 
Compensation  of  recdrar,  see  "Beceiv«s."  |  V 
Defense  ot  statute  of  ftandir  ■«  "fiends* 

Btntute  of,"  I  7. 
Esietpnre  tif  tii^-luvny.  see  "HQ^W«f»,"JLt. 
Existence  of  uiminil  watrt  OQtltS^  MM  **W«ff^ 

and  WkIlt  <,Vu]rBi'B,"  J|l. 
ExEHtpncf  Of  trupt,  see  *TVtul&fi"  I  1. 
Good  ffiith  of  putvhaser  of  land,  «m  "V«*sr 

rj(?gsinty  of  contrnrt,  ■■•■'>  ■'Ciintriii-i?/'  %  1. 
Rf^fulurii.v  (j£  tax         see  "Taintiiju,"  |  2* 
Testameiitiirj  ^-ajxitity,  see  "Willai*',i  Si, 
Undue  iDfliif;D^-e  in  procnrim  ■TtMllt  Hft 
see  "Will%"  13,  _  ^ 

Validity  QTWm'  tf  gnw  a^^  ^nAnMPMif 

Vnlidity  r>f  tnx  ^'r''  "T:i -(n (i"n."  ?  7. 

In  iicFliiTis  Iry  or  Hi/itfufti  jjnrtffiifnr  cJos^fs  0/ 

Sft'  "I'.iii'^ricrid  Assoriiitit'iis":     Curriers,''  {  1,'. 

"liisj        I'rr^  ris."  J  3;   "Master  and  Serr- 

anu"  5  "!:   '  .^Iiiiiioipal  Corporations,"  |f 
14;    "I'riiu-ipal  and  Suretv,"   S  2;  "Bail- 
ro;i.Js."      0,  7. 

Awicnees,  see  "AssiSQiypatft."  S  B. 

fn  particuinr  trfull  acllons  at  procmffng* 
See  "Asi^iiiik  and  Battery."  g  1;   ""DiTorw."  i 

ftenfr."  i!         "Iti'fi  nTi/if i'^n  if  Tn'^trtllDWiL'' 

I  2;  ^"I'lijit'r  and  <,!-iiiver-ioij^""  S 
Aceoiiiujiii:  tiy  triiJ^ii">\  set  "Tru^i^."  f 
Alit  aatioD   u£   aS<;ctions,   tee   "Hasband  &ail 

Wife,"  I  t 

Aiiiiticqtioo  to  opH  dcTaulC  aae  '■JadiOMsCi 

For  hreSivh  Of  cautract,  HS  ''OontnieCii,'*  |  K, 
I-".>r  br'Mvb  of  warranty,  aae  '^£UeL"  |  & 
Far  compensation  of  b^tdaH^  IH '^]$XMVirj»' 
F^r  coEirpraion  of  mort|i|piMpait  Oljir  *VH- 

tel  Alortgnves,"  I  5. 
Fo»cliHin«t  «•  'laiiitvacw^*'  f  ft. 


"Judgment,"  $  6. 
Vor   fires  caused  hy  operation  of  railroad,  see 
"Railroads,"  S  7.  I 
J^ov  injuries  to  animals  caused       operation  of  ' 
railroad,  see  "Railroads,"  §  6.  i 
l^or    penalty  for  violation  of  railroad  regula- 
tious,  see  "Railroads,"  §  6.  ' 
F^or    personal  injariea,  sec  "Carriers,"  {  2; 
"Master  and  Servant,"  I  6;  "Municipal  Cor- ' 
porationa,"  |  12. 
Vor  rent,  see  "Landlord  and  Tenant,"  S  4. 
Kor  reward,  see  "Rewards." 
On  account  stated,  see  "Account  Stated."  ' 
On  insurance  policy,  see  "Insurame."  j|S  10,  11. 
On  judgment,  see  "Judgment,"  i  11.  i 
On  note,  see  "Bills  and  Notps."  §  6.  ' 
Probate  proceedings,  see  "Wills,    8  4. 
To  enforce  dower  rights,  see  "Dower,"  i  2. 
To  4>»«tablish  and  enforce  right  of  ex«nptioD,  see 

"Kxemptions,"  9  3. 
To  recover  possession  of  mortgaged  goods,  see 
"CXiattel  Mortgages,'*  |  3. 

In  criminal  progecuttona. 
See  "Abortion":   "Adultery";   "Bflstards."  S  1; 
"Bribery":  "Criminal  Law,"  S&  4-10;  "Homi- 
cide." f  1:   "Larceny,"  g  1;    "Rape,"  S  1; 
"RobbeiT";  "Sedoctioa,"  8  1-  i 

f    1.     Jadiolal  notiee.  I 

The  court  will  take  judicial  notice  that  the 
person  whose  name  appears  to  a  jurat  was  a 
notary  public  In  and  for  the  county  named,  and 
will  presume  that  be  acted  within  the  county 
of  his  jurisdiction.— Black  v.  Minneapolis  &  St.  i 
L.  K.  Co.  (Iowa)  984. 

Id  an  action  for  injuries  in  a  collision  with 
a  street  car,  it  could  not  be  presumed  as  a 
ntiitter  of  common  knowledge  that  the  car 
could  have  been  stopped  within  150  feet. —  ; 
Kotila  v.  Houghton  County  St.  Hy.  Co.  (Mich.) 
4,1  T. 

S  X>  Presumptions. 

It  is  the  presumption  of  law  that  all  offi- 
cers bare  done  their  duty  until  the  oontran'  is 
showu.— Brown  Helsley  (Neb.)  187;  Pine 
Tree  Lumber  Co.  t.  Oty  of  Fargo  (N.  D.)  357. 

It  is  presumed  that  the  laws  of  another  state 
are  the  same  as  our  own,  in  the  absence  of 
proof  to  the  contrary.— Staunch  field  v.  Jeutter 
(Neb.)  G42. 

Under  the  statutes  of  North  Dakota  public 
officers  are  presumed  to  have  regularly  pe^orm- 
eii  their  duties  until  the  contrary  is  shown.— 
FiNher  v.  Betts  (N.  D.)  132. 

Where  an  act  is  done  by  a  public  officer 
which  can  be  done  only  aftei  the  performance 
of  some  prior  act,  proof  of  the  latter  carries 
with  it  the  presumption  of  the  due  performance 
of  the  prior  act.— Pine  Tree  Lumber  Co.  t.  City 
of  Fargo  ^.  D.)  357. 

fi  3.   Beleranor,  materiality,  and  oom- 
petenor  In  ceneral. 

In  an  action  against  an  electric  railroad  for 
death  of  a  cow,  declaration  of  motorman  held 
properly  admitted  as  part  of  res  gestae. — Ensley 
T.  Detroit  United  Ry.  (Mich.)  S4. 

A  conversation,  some  20  minutes  after  the 
execution  of  a  will,  between  testator  and  a  sub- 
scribing witness.  In  the  absence  of  the  other 
subscribing  witness,  Ae/d  not  admissible  as  part 
of  the  res  geatse. — Davidson  v.  Davidson  (Neb.) 
409. 

Where  pecuniary  responsibilities  of  the  head 
of  a  family  are  sought  to  be  ascertained,  it  Is 
error  to  refuse  to  instruct  that  for  the  purpose 
of  the  inquiry  the  fact  that  a  portion  ot  his 
proper^  Is  exempt  should  be  considered  by 
the  jnry.— Wlnside  State  Bank  t.  Lound  (Neb!) 
496. 


its  custody  are  in  evidence.— Arabian  Horse 
Co.  T.  Bivens  (Neb.)  621. 

A  statement  of  defendant's  servant,  while 
pulling  intestate  from  scalding  liquor,  into  which 
be  bad  been  thrown  by  the  bursting  of  a  vat, 
held  admissible  as  res  gestte.— Hnpfer  v.  Nation- 
al Distilling  Co.  (Wis.)  SOB. 

In  an  action  for  assault  on  a  female,  evidence 
that  on  various  .occnHions  she  had  purchased 
beer  held  too  remote  to  the  issue  as  to  her  char- 
acter.— Barton  t.  Bmley  (Wis.)  815. 

8         Best  and  seoondary  evldenoe. 

On  proof  of  their  loss,  testimony  ns  to  the 
substance  of  letters  held  competent,  in  a  suit  for 
damages  for  fraud  In  sale  of  land. — Brier  t. 
Davis  (Iowa)  983. 

Evidence  as  to  the  results  of  a  witness'  exam- 
inntioii  of  the  regularity  of  an  execution  held 
pro|ierly  excluded  as  secondary. — Favllle  v. 
State  Trust  Co.  (Iowa)  1109. 

Showing  necessary  before  the  contents  of  a 
lost  letter  can  be  Introduced  in  evidence  deter- 
mined.—Whitwell  V.  Johnson  (Neb.)  272. 

The  testimony  of  the  witnesses  who  paid 
them  is  comitetent  proof  of  payment  of  costs. — 
Arabian  Horse  Co.  v.  Bivens  (Xeb.)  621. 

The  record  of  a  deed  may  be  shown,  without 
inquiry  as  to  the  original,  where  the  evidence 
shows  that  the  original  is  not  in  the  posses- 
sion or  under  the  control  of  the  party  offering 
such  proof. — Stannchfield  r.  Jeutter  (Neb.)  642. 

Under  Comp.  St  c.  73,  8  13,  where  a  deed  Is 

not  in  the  possession  of  the  party  desiring  to 
offer  it,  the  record  thereof  is  primary  evidmce. 
-Stannchfield  v.  Jeutter  (Neb.J  C42. 

To  prove  the  absence  from  a  public  office  of 
certain  papers,  the  best  evidrace  is  that  of  an 
official  In  charge  thereof.— Fisher  t.  Betts  (N. 
D.)  132. 

Ordinarily  the  records  and  files  pertaining  to 
the  matter  under  investigation  should  be  pro- 
duced in  court  by  the  official  having  charge  of 
them.— Fisher  v.  Betts  (N.  D.)  132. 

When,  because  of  the  voluminous  character 
of  the  recordSj  oral  evidence  Is  admissible  to 
show  the  absence  of  a  record  or  an  entry,  tt 
should  be  given  by  the  legal  custodian  after 
showing  a  diligent  search.— Sykes  t.  Beck  (N. 
D.)  844. 

Oral  evidence  as  to  facts  shown  by  a  written 
record,  the  original  of  which  is  available,  is  in- 
competent.—Sykea  V.  Beck  (N.  D.)  844. 

In  an  action  for  malicious  prosecution,  the 
justice's  minutes  of  the  testimony  of  complain- 
ant in  the  criminal  case  Add  Inaamissible. — Bg- 
gett  V.  Allen  (Wis.)  803. 

8  4.    I>emonstratiTe  evidenoe. 

If  writings  offered  as  evidence  of  handwrit- 
ing are  admitted  by  a  party  to  be  his,  and  be 
claims  that  their  form  is  Uie  result  of  duress 
or  fraud,  the  proper  course  is  to  show  such 
fact.-Sc&muck  t.  Hill  (Neb.)  158. 

8  5.  Admissions. 

In  an  action  for  alienation  of  affections  of 
plaintiff's  wife,  a  letter  written  by  defendant  to 
plaintiff,  relating  to  settlement  of  the  affairs  be- 
tween the  parties,  held  inadmissible.— Rudd  v. 
Dewey  (Iowa)  973. 

The  withdrawal,  before  trial,  of  an  admission 

contained  in  a  pleading,  while  It  does  not  de- 
stroy the  force  thereof  as  evidence,  nullifies  Ita 
conclusiveness. — Caldwell  Drummond  (lowf) 
1122. 

In  trespass  for  cutting  trees,  admissions  of 
defendant  held  competent  evidence. — Sberrard  r. 
Cudney  (Mich.)  15. 


A  statement  of  an  agent  made  coatempora- 
□eooslj  with  the  principal  act  or  transaction, 
and  forming  a  part  of  it,  is  competent  evidence 
as  in  the  nature  of  res  gestSB.— Balding  t.  An- 
drews (N.  D.)  806. 

A  statement  of  an  elevator  agent  while  the 
elevator  was  bnrning,  that  he  tlgbt^ied  ap  the 
chain,  and  the  fire  mast  have  come  that  way, 
is  incompetent,  as  relating  to  a  past  occurrence, 
and  a»  a  mere  statement  of  opiniq?. — Balding 
T,  Andrews  (N.  D.)  305. 

That  a  sou  settled  an  action  brought  by  bis 
father  for  alleged  conversion  of  certain  funds 
belonging  to  the  latter  beld  not  conclusive  of 
the  facts  alleged  in  the  father's  complaint  and 
of  the  son's  acquiescence  therein. — Pjia  v. 
Pym  (Wis.)  429. 

In  an  action  by  a  son  to  recover  an  alleged 
debt  against  hte  father's  estate,  evidence  that 
the  fauier  had  sued  the  eon  tor  an  alleged  con- 
version of  money,  and  that  the  son  bad  set- 
tled the  suit,  held  admissible  as  an  admission. 
—Pym  V.  Pym  (Wia)  429. 

In  an  action  (or  injuries,  statements  by  a 
copartner  with  defendants,  after  the  accident, 
as  to  the  way  in  which  it  occurred,  held  admissi- 
ble.—Maench  V.  Heinemanu  (Wis.)  800. 

In  an  action  for  killing  plaintiff's  intestate 
by  the  bursting  of  a  distillery  vat,  evidence  that 
defendant's  foreman  pointed  out  the  hoops  sur- 
roonding  the  vat  to  a  photographer  hM  admis- 
sible to  identify  the  hoops  pbotograi^ed  as  those 
which  surrounded  the  Tat.—Hupfer  v.  National 
Distilling  Co.  (Wis.)  809. 

I  6*  Daolsrations. 

Evidence  of  a  debtor's  statements  as  to  his 
financial  condition,  made  to  witness  before  the 
execntlon  of  a  bill  of  sale,  held  competent  evi- 
dence on  the  qneation  of  a  fraudulent  convey- 
ance.—Ooldatein  V.  Morgan  (lowa)  887. 

Declarations  in  his  own  favor,  made  by  a 
decedent  in  his  will,  are  not  admissible  in  favor 
of  his  estate  against  a  party  filing  a  claim 
a||«lmtt  it.— Bennett's  Estate  v.  Ta^or  (Neb.) 

I  7.  HeuMT. 

In  an  acHon  for  injnries  on  a  city  sidewalk, 
evidence  that  plaintin  had  told  a  witness  she 
had  fallen  on  the  sidewalk  held  inadmissible 
as  hearsay.— Tenney  v.  Rapid  City  (S.  D.)  96. 

i  8.    Dooiuieiitftry  erldenoe. 

A  survey  recorded  in  the  office  of  the  county 
surveyor  held  admissible  in  evidence,  under  How. 
Ann.  St  {  619,  providing  for  the  record  of 
surveys  by  the  county  surveyor.— Sherrard  v. 
Cudney  (Mich.)  16. 

Gen.  St.  1894,  8  5738.  does  not  pennit  the  in- 
troduction of  items  charged  by  the  bookkeeper 
of  an  insurance  company  solely  on  statements 
made  in  the  applications  for  insurance  as  to 
payment  of  premiums  to  agents  of  the  company. 
—Union  Cent.  Life  Ins.  Co.  v.  Prigge  (Minn.) 
917. 

An  acknowledged  instrument  of  a  kind  per- 
mitted to  be  acknowledged  and  recorded  is  ad- 
missible in  evidence  without  proof  of  the  sig- 
natures.—Brown  V.  Collins  (Neb.)  173. 

A  judicial  record  of  another  state,  authenti- 
cated as  provided  by  Code  Civ.  Proc.  5  414,  is 
admissible  in  evidence  without  further  proof 
that  the  court  is  one  of  record. — Browu  v.  Col- 
lins (Neb.)  173. 

The  record  of  a  jnd>rment  of  the  Queen's 
Bench  Division  of  the  High  Court  of  Justice 
of  England  held  to  fully  comply  with  Ann,  Code 
1901,  9  416,  providing  the  manner  of  authentl- 


show  that  pertains  to  the  levy  is  dm  m.- 
dence  that  the  records  did  not  show  other  mK' 
ters  pertaining  to  the  levy. — Fisher  v.  B«tts  iN 
D.)  132. 

A  certificate  of  an  official  to  the  convni;«- 
of  copies  is  not  evidence  of  any  other  fta  k-x- 
ed  therein.--Fisber  v.  Betts  (S.  D.)  132. 

A  certificate  of  the  county  auditor  to  a  pi[^: 
introduced  to  estehlish  the  invalidity  of  a  mi;< 
tax  levy  A«Id  not  a  sufficient  certiSeate,  ddJk- 
Uev.  Codes  1899,  {  6700.— Sykei  t.  Beck  (N.  D 
844. 

Under  Rev.  Codes  1899,  f  5700,  officer  ettc- 
fying  record  can  only  certify  that  the  cop;  is  i 
correct  copy  of  an  original  record,  and  not  i^it 
any  fact  does  or  does  not  appear  of  record;  tr 
can  he  certify  what  the  record  pertalna  to.- 
Sykes  v.  Beck  (N.  D.)  844. 

Certified  notice  of  official  records  cut  Im  ii- 
troduced  as  primary  evidence  Mily  bf  nrtoe  (I 
statute,  and  to  authorize  their  admisaiOD  thr; 
must  be  certified  as  required  by  statntc—S^trf 
V.  Beck  (N.  D.)  844. 

S  9.    Parol  or  extrimslo  orldeBM  alwt- 
Img  writiUoKS. 

In  an  action  on  a  contract  of  sale,  parol  p> 
deuce  held  edmisuble  to  show  the  coatr&ct  vi< 
conditionally  delivered  to  the  Bella's  tfwi- 
McCormick  Harvesting  MadL  Co.  v.  Uodu 
(Iowa)  97& 

Evidence  of  surrounding  circumstao'^ 
competent  in  construing  a  contract  sllend  ti 
be  in  restraint  of  trade.— Detroit  Salt  Oo-  ^ 
National  Salt  Co.  (Mich.)  1. 

Parol  evidence  held  admissible  as  to  p^i^ 
paid  for  land,  thotuh  the  executed  cootnci' 
for  sales  expressed  therein  a  eonidderatioB  p^- 
fOr  each  tract.— Witzel  v.  Znel  (Minn.)  ll^i 

Where  a  written  contract,  made  bn* 

of  an  action,  Is  impeached  as  procured  bj  - 
evidence  Is  admissible  in  support  of  the  tran  h 
lent  representations  alleged.— Bauer  t.  Tajl-r 
(Neb.)  §08. 

The   doctrine  of  the  admissibility  o' 
evidence  to  vary  a  contract  does  not 
between  a  party  to  it  and  a  strangB".— Crod* 
V.  Miller  (Neb.)  491. 

In  an  action  to  declare  a  warranty  dwd  > 
mortgage,  the  consideration  expressea  UKW'i 
is  not  conclusive,  but  the  real  conaderttoo  m 
the  transfer  may  be  inquired  into,  and  nutters 
not  expressed  in  the  deed  considered  io  oat^ 
mining  whether  it  was  grossly  or  manifesUT  i^ 
adequate.— Forester  v.  van  Auken  (N.  D.) 

Parol  evidence  cannot  be  received  to  sJd^ 
the  terms  of  a  written  contract  wbich  pwpBtt 
on  its  face  to  contain  the  whole  cootti^w 
the  _parties.— Johnaon  t.  Kindred  State  Biu 
(N.  D.)  588. 

To  Justify  the  admission  of  a  parol  piw-'^ 
by  one  of  uie  parties  to  a  written  contnrt- « 
the  ground  that  it  is  collateral,  the  V^f_ 
must  relate  to  a  subject  distinct  from  tut^ 
which  the  writing  relates.— JohnsoD  t.  o»- 
dred  SUte  Bank(N.  D.)  68a 

S  10.  Oplalon  arldoKoe— Ooxalasiauji"' 
oplBlou  of  wttmeaiw  <*  geav* 

In  an  action  by  a  servant  for  injuries,  » 
tion  held  improper,  as  calling  a  witness  to ji-^, 
the  fuiiction  of  the  jury.— Thayer  v.  snw' 
Hollow  Coal  C^o.  (Iowa)  71& 

A  qualified  witness  may  state  the  osage  oti 
certain  business,  when  the  quertion  to  naifW 
-Thayer  T.  Smoky  Hollow  Coal  Co-  U'"- 

7ia 


Tn  an  achon  b7  an  «mploy4  in  a  coal  mine  for 
ixxjuries  resulting  from  a  full  of  slate  from  tbv 
roof,  a  aueation  to  the  witness  as  to  the  prob- 
able length  of  time  the  slate  would  drop  after 
it:  became  loose  held  improper. — Thayer  t. 
Smoky  Hollow  Coal  Co.  (Iowa)  718. 

In  an  action  on  an  account  stated,  evidence 
^bat  defendant  understood  that  he  was  to  pay 
a.  certain  balance  found  held  objectionable  as 
a  conclusion.— Piano  Mfg.  Co.  t.  Kactenberger 
(Iowa)  748 

In  an  action  for  a  nnisance  from  the  discharge 
of  a  sewer,  a  witness  may  not  testify  whether 
filter  beds  wonid  be  of  any  benefit  to  plaintiff; 
-this  being  a  question  for  the  jury— Suddith  t. 
incorporated  City  of  Boone  (Iowa)  853. 

Ordinary  witnesses.  In  an  action  for  a  nnisauce 
from  the  discharge  of  a  sewer,  may  state  that 
t.he  smell  of  gnses  from  the  sewer's  outlet  made 
them  sick.  —  Suddith  T.  Incorporated  City  of 
Z^oone  (Iowa)  858. 

The  testimony  of  witnesses  that  certain 
-tracks  of  a  horse  indicated  his  motion  held  ad- 
xnisaible.— Craig  v.  Wabash  R.  Co.  (Iowa)  965. 

ETMeace  as  to  the  results  of  a  wltneas'  ex- 
amination regarding  the  regularity  of  an  execu- 
-tion  Jbefd  objectionable  as  a  concluuon.— Faville 
-V.  State  Trust  Co.  (Iowa)  1108. 

In  an  action  for  death  of  a  servant,  witnesses 
acqnainted  with  the  premises  and  work  held  en' 
-titled  to  express  an  oiiinion  as  to  whether  it  was 
necessary  or  proper  for  intestate  to  have  taken 
the  position  he  did  when  he  was  injured.— 
Storne  v.  Grand  Trunk  Elevator  Co.  (Mieh.) 
eSG9. 

An  objection  to  a  question  to  a  nonexpert 
witness,  which  called  for  his  opinion  and  not  a 
Btatement  of  fact,  was  ^perly  sustained.— Bol- 
lard V.  Langhliu  (Neb.)  150. 

A  witness,  not  connected  with  a  county  office 
nor  In  charge  of  the  records,  is  not  competent  to 
testify  as  to  absence  from  such  office  of  cer- 
tain papas,  DOT  as  to  abseoce  from  the  records 
of  certain  material  entries.— Fisher  t.  Betts  (N. 
I>.)  132. 

In  an  action  for  several  injuries  from  defects 
in  a  citf  sidewalk,  plaintiff  was  uot  entitled 
to  give  her  opinion  as  to  the  amount  of  dam- 
ages suBtainetL— Tenney  v.  Rapid  City  (S.  D.) 

W. 

111.  —  SuliJeetB  of  expert  testlmany. 

In  an  action  for  personal  injuries,  the  attend- 
mg  physician  may  testify  as  to  how  long  plain- 
tiff suffered  pain  after  she  was  Injured.— Wilkins 
V.  City  of  Missouri  Valley  (Iowa)  868. 

In  an  action  to  recover  the  price  of  bananas 
shipped  to  St.  Paul,  where  the  defective  condi- 
tioD  of  the  bananas  on  arrival  was  set  up  as  a 
defense,  expert  testimony  held  admissible. — 
Fruit  Dispatch  Co.  v.  Murray  (Minn.)  83. 

Expert  testimony  as  to  whether  bananas 
transported  from  Southern  points  to  St.  Paul 
were  decayed,  and  to  what  amount,  held  ad- 
misBible. — Fruit  Dispatch  Co.  v.  Murray 
(Minn.)  83. 

In  on  action  for  injuries  received  from  a  de- 
fective hammer,  the  condition  of  the  hammer 
and  the  question  of  its  suitability  were  not  prop- 
er subjects  for  expert  evidence.— Vant  Hul  v. 
Ureat  Northern  Ry.  Co.  (Minn.)  789. 

f  12.  —  Ooanpetenay  of  experts. 

On  the  question  of  the  value  of  the  use  of  real 
property  in  a  city,  one  of  the  parties,  who  had 
occupied  the  premises  for  business  purposes  and 
was  seeking  damages  for  unlawful  disposses- 
sion, is  a  competent  witness. — Ish  v.  Marsh 
(Neb.)  58. 

The  competency  of  expert  witnesses  Is  within 
the  discretion  of  the  court.— Schmnck  v.  Hill 
<Neb.)  158. 


Witness  held  qaalifiei 
pert  on  handwritiog.- 
(Neb.)  244. 

I  13.    Ezmiiilnatl 

All  the  undisputed  pe 
substantially  included  ii 
put  to  expert  wituesset 

(.Neb.)  SSST 

i  14.  WeiKht  SBd  sn 

In  an  action  on  a  note 
the  officers  of  a  bank  to 
not  bound  by  their  explii 
in.— Citizens'  Nat.  Banh 

The  rule  that  plaiutil 
his  case  by  the  perpondc 
altered  by  the  fact  tha 
hi{|hl7  discreditable.— S< 

In  a  civil  proceeding 
of  evidence  u  safflcieD 
(Neb.)  639. 

EXAMIN 

Of  expert  witnesses,  se 
Of  person  accased  of 

Law,"  S  3. 
Of  witnesses  in  general 

EXCEP 

Necessity  for  purpose  t 
and  Error,"  S  7;  "Cri 
Taking  exceptions  at  tri; 

EXCEPTION! 

Authentication  of,  for 

"Appeal  and  Error."  { 
Necessity  for  purpose  c 

and  Error,"  |  lo. 
Necessity  on  appeal  or  - 

peal  and  £rror,"  \  18. 
Presumptions  on  appeal, 

peal  and  Error,"  f  26. 

I  1.    ITatnre,  form,  i 
eral. 

Bill  of  exceptions  shov 
the  facts  on  wUch  the 
qnestions  of  law.— State 

EXCESSIVE 

See  "Damages,"  |  4. 

EXC 

Resalation  of  traffic  In  i 
"Intoxicating  Liquors.' 

EXECl 

See  "Attachment";  "G 

Sales." 
Exemptions,  see  "Exem 

8  1.   Nature  and  es 

Where  an  attachment 
in  which  defendant  do 
makes  no  appearance, 
rendered  on  such  prooe 
the  property  of  the  def( 
which  it  was  rendered.— 
trice  (Xeb.)  288. 

I  2.    Property  snbje 

Pendency  of  an  actir 
chattel  mortgage,  in  n 
been  enjoined  from  dts 
pending  the  action,  does 
erty  from  pursuit  by  cre< 

Eioperty  in  the  custody 
tonley  (Neb.)  49. 


of  property. 

To  authorize  a  sheriff,  to  make  a  secoud  ap- 
praisement of  landB  about  to  be  sold  under  ex- 
ecation,  it  must  afflrmatiyely  appear  by  hia 
return  that  the  property  has  been  twice  ad- 
vertised for  sale,  and  that  it  remains  unsold, 
as  provided  by  Code,  S  405. — Gundry  v.  Brown 
(Neb.)  610. 

S  4.  Sale. 

A  grniitoe  m  a  coDTej^ance  fraudulent  aa  to 
creditors  held.  Id  an  action  by  creditors  to  sub- 
ject land  to  their  claim,  entitled  to  prior  lien 
to  the  amount  paid  b^  him  on  purchase  of 
such  land  at  an  execution  sale,  after  the  con- 
veyance to  him. — Edwards  &  Anderson  t.  Olin 
(Iowa)  742. 

Where  a  Judgment  creditor  purchases  at 
execution  sale,  and  the  judgment  is  reversed, 
he  must  restore  the  property  so  purchased  on 
demand  of  the  judgment  debtor  or  his  privies. 
—Nelson  v.  City  of  Beatrice  (Neb.)  28S. 

Under  Comp.  Laws  1887,  SS  5151,  5152.  right 
of  judgment  debtor  or  successor  in  interest  to 
redeem  property  sold  on  execution  expires  at 
the  end  of  a  year  from  the  sale.— Stocker  t. 
Puckett  (S.  D.)  91. 

f  5.    Snpplementarr  proaeedinc*. 

To  obtain  an  order  for  the  examination  of  a 
judgment  debtor,  under  Code  Civ.  Proc.  S  533, 
it  is  sufficient  if  it  appears  that  execution  has 
been  returned  unsatisQed.  —  English  t.  Smith 
(NA.)  60. 

EXECUTIVE  POWER. 

See  "Constitutioual  Law,"  {  2. 

EXECUTORS  AND  ADMINISTRATORS. 

See  "Descent  and  Distributioo";  "Wills." 
Survival  of  right  of  actiou  of  person  injured, 

see  "Death,"  fi  1. 
Testamentary  trustees,  see  "Trusts." 

I  1.   Appolntmentt    qnalifloatlon*  wad 
tenora. 

Under  Code,  fi  3805,  an  application  for  the 
appointment  of  an  administrator  more  than  five 
years  after  decedent's  death  held  insufficient  to 
justify  the  appointment.— Cummings  v.  Lynn 
(Iowa)  857. 

An  alleged  creditor  of  an  estate  held  not  enti- 
tled, after  the  expiration  of  five  years  from  de- 
cedent's death,  to  subject  realty  which  had  de- 
scended to  the  heirs  to  her  debt  by  procuring  the 
appointment  of  an  administrator. — Cummings 
V.  Lyon  (Iowa)  857. 

Where  an  admjnistrator  was  appointed  with- 
out a  proper  showing,  the  entire  proceeding  was 
void. — Cummings  v.  Lynn  (Iowa)  857. 

An  order  discharging  an  executrix,  without 
notice  to  a  legatee  whose  lejiacy  had  not  been 
paid,  held  no  bor  to  the  legatee's  right  to  the 
appointment  of  an  administrator  de  bonis  non. — 
Cole  V.  Shaw  (Mich.)  573. 

Where  an  executrix,  who  was  also  residuary 
legatee,  was  discharged  with  the  estate  re- 
maining in  her  hands,  without  having  paid  a 
legacy,  the  legatee  was  entitled  to  the  appoint- 

aent  of  an  administrator  de  bonis  non.  under 
Dmp.  Laws,  6  9334.— Cole  v.  Shaw  (Mich.)  573. 

9   2.    Collection  and  mKimecuent  «f  es- 
tate. 

An  psr^fnl'T  cannnt  devest  hlrastif  of  re.s[HinRi- 
liility  pifnriiiEK  his  liiist  by  euiployiaj:  uc  iiu-^'Ut 
to  BL't  fiir  him.  ihuuuh  the  ngent  omp!y.V(;d  waa 


is  not  discharged  by  returning  the  principal 
invested,  without  accounting  for  bis  failure  to 
realize  a  profit  on  the  iaveBtment. — Cheerer  t. 
Ellis  (Midi.)  1067. 

Where  by  contract  with  the  heir  on  adorini*- 
trator  purchases  the  heir's  interest  in  the  r«Kl 
estate,  if  the  transaction  is  in  good  faith  it  may 
be  treated  aa  a  similar  transactioa  b«tw«n 
strangers. — Shelby  v.  Creighton  (Neb-)  3S2. 

Where  au  administrator  transfers  a  past-dsr 
note  of  the  estate,  and  receives  the  fall  amoanT 
due  thereon,  and  such  transfer  is  afterwzr}* 
confirmed  by  the  court,  the  transferee  take«  a 
good  title. — Holt  T.  Rust-Owen  Lumber  Co. 
(Neb.)  613. 

I  3.    Aliowaneas  to  snrrlTiBC  wife,  ku- 

baad,  or  ehlldren. 

Under  Comp.  Laws,  |  9322,  subd.  2.  whrr« 
$1,000  was  deducted  as  a  widow's  allowMo-? 
from  an  estate  in  which  the  i>ersonal  prop^rtj- 
consisted  of  $15,679.37,  a  conteation  that  a 
further  allowance  of  $330  should  be  made  htid 
not  sustainable. — Maney  t.  Casserlv  (Mich.) 
478. 

I  4.    AUowwBoe  aad  payment  of  elolM* 

Where  a  claim  has  been  filed  airainsit  an 
tate,  and  parties  jointly  liable  are  insisting  that 
the  estate  shall  pay  the  whole  debt,  such  clsinj 
is  not  such  a  claim  as  is  required  to  be  pr^ 
sented  within  12  months.— Pratt  t.  Pishwild 
&  Williams  (Iowa)  1089. 

Pleading  In  the  county  court,  setting  up  i 
cliiini  against  an  estate,  held  not  to  present  a 
different  issue  from  that  raised  in  the  district 
court  on  appeal.— Bennett's  Estate  t.  Tajhw 
(Neb.)  669. 

The  judgment  of  a  district  court,  ou  an  appeal 
in  the  matter  of  a  claim  against  a  decedents 
estate,  should  not  award  an  execution  tn  sut- 
isfy  tne  judgment— Bennett's  Estate  v.  Taylor 
(Neb.)  669. 

Under  Rev.  St.  1898,  S  3844.  a  mortgagee  who 
does  not  present  bis  claim  against  the  estate 
of  the  deceased  mortgage  debtor  within  the  time 
limited  therefor  cannot,  in  an  action  to  fort- 
close  the  mortgage,  recover  deficiency  jadcment. 
— I'erelea  v.  Leiaer  (Wis.)  799. 

{  6>  Actions. 

Where  an  administrator  and  the  widow  band- 
ulently  obtained  a  setttement  of  an  intestate's 
estate  by  concealing  funds  and  the  fact  that  in- 
testate left  certain  heirs;  such  heirs  AeM  enti- 
tled to  recover  their  interest  by  a  bill  in  equity. 
—Maney  v.  Casserly  (Mich.)  478. 

Where,  through  fraud  of  an  intestate's  ad- 
ministrator and  his  widow,  complainants  bad 
been  deprived  of  their  interest  In  intestate's 
estate  which  had  been  closed,  th^  were  not  re- 
quired to  proceed  against  the  widow's  e^^ip 
in  the  probate  court  before  filiog  a  biU  in  equi- 
ty against  the  administrator. — Maney  t.  Casser- 
ly (Mich.)  478. 

The  rights  of  heirs  to  share  in  the  property 
of  their  deceased  uncle,  as  to  property  coni-ealed 
by  the  admiuistrator,  but  in  the  reach  of  the 
court,  held  not  barred  by  laches. — Maney  v, 
Casserly  (Mich.)  478. 

Where  litigation  between  an  admin istrafv 
and  his  brothers  resulted  in  bringing  into  the 
estate  a  large  sum  of  money  concealed,  hein 
who  were  eutitled  to  share  therein  keti  liable 
to  contribute  to  the  cost  of  the  litigatioo.— 
^fall^'y  V.  Ctii'ferly  (Mich.)  -ilS. 

I  Where  coniplainantR'  rights  lo  certain  «J 
I  e^tnti^  as.  hvins  were  denied  by  defendants,  oo 
:  sustaining  their  claim  to  one-half  th^  were  at 


of  real  propertr  from  the  date  their  bill  was 

filed  nntil  the  decree,  with  interest,  less  the 

"▼aloe  of  necessary  repairs. — Maner  CasserlT 
<Mich.)  47a 

Ad  uecntor  or  administrator,  under  Ber. 
<3odes  1898,  SI  6872,  6461.  may  bring  an  ac- 
tion to  4uiet  title  to  real  estate  of  a  decedent, 
pending  adzDinlBtratlon.— Blakemore  t.  Roberts 
«7.  DJ  1Q2». 

f  O.    AoeonntlnB  and  settlement. 

'Where  charges  of  fraud  in  settlement  of  an 
-estate  are  not  clearly  established,  a  final  settle- 
inent  and  distribnti<m  of  the  estate  will  not  be 
■disturbed.— Smith  v.  Budianan  (Iowa)  1086. 

A  will  construed,  and  held,  that  an  annuity 
bequeathed  should  be  treated  as  a  legacy,  so  as 
to  entitle  the  annuitant  to  notice  of  the  allow- 
ance of  the  executor's  accounts,  under  Comp, 
Laws,  S  M41.~Cole  t.  Shaw  (Mich.)  573. 

On  a  final  accountiafr  of  an  executor,  tbHous 
charges  of  losses  sustained  by  the  estate  on 
account  of  the  executor's  negligence  and  want 
of  diligence  in  managing  the  affairs  of  the  es- 
tate considered,  and  his  account  surcharged  as 
to  some  and  relieved  as  to  otherB.-^heeTer  t. 
Eaiis  (Mich.)  1067. 

Annual  accountings  by  an  executor,  consist- 
ing  of  credits  to  him  and  charges  against  him, 
will  not  preclude  inquiry  into  losses  of  se- 
curities resulting  from  his  negligence,  on  the 
STOUud  that  they  were  adjudications  approTius 
what  had  been  Aom,  and  thereby  binding  the 
cfftate.— Gheerer  t.  Ellis  (Mich.)  1067. 

EXEMPLARY  DAMAGES. 

Sm  "Halldoui  Prosecution."  |  8. 

EXEMPTIONS. 

See  "Homestead.** 

From  taxation,  see  "Taxation,"  8  1. 

Of  lights  in  public  lands,  see  "Public  Lands," 

i  1* 

Belerancy  of  erideace  as  to  pecuniary  condititm 
of  head  of  temily,  see  "Evidence,"  |  3. 

%  1.   Hatan  aad  extwat. 

Proceeds  of  a  partition  sale  of  real  estate  can- 
not be  claimed  as  exempt  personal  property 
against  one  who  had  taken  proper  steps  to  en- 
force a  judgment  lien  against  the  land  partl- 
tioned^iTirst  Nat.  Bank  t.  Snyder  (Neb.) 
1!85. 

A  member  of  a  firm,  though  the  head  of  a  fam- 
ily, cannot  claim  as  exempt  any  portion  of  the 
firm  property  levied  on  to  satisfy  the  claims  of 
the  creditors. — t^nch  v.  Englehardt-Wimiing-Da- 
vlMin  Mercantile  Co.  (Stb.)  524. 


of  ez- 


fCransfer  or  Inombranee 
empt  property. 

A  husband's  desertion  of  his  wife  did  not 
transfer  the  title  of  his  exemot  property  to  his 
wife.— Farmers*  &  Merchants^  Bank  v.  Hoff- 
man (Neb.)  1044. 

Where  a  husband  deserted  his  wife,  leaving 
standing  crops  and  other  personal  propertr 
which  the  wife  claimed  as  exempt,  held,  that 
the  taking  of  security  by  a  creditor  from  the 
husband  was  not  per  se  a  fraud  ou  the  wife. 
— Farmers*  &  Merchants'  Bank  v.  Hoffman 
<Neh.)  1044. 


4  8. 


and    enforeement  of 


Proteotlon 
rlshts. 

Evidence  Aeld  to  show  that  an  assignment  of 
a  judgment  was  not  made  in  good  faith,  but 
for  the  purpose  of  evading  the  exemntlon  laws 
«f  the  state.— Frieden  r.  Conkling  (Xeb.)  615. 

Where  a  husband  absconded,  and  a  creditor 
attached  his  personal  property,  and  his  wife 
filed  a  claim  of  exemption,  and  the  creditor 


made  did  not  change  tt 
property  from  the  husba 
ers'  ft  Merchants'  Ban 
1044. 

EXHIE 

Annexed  to  pleading,  see 
Annexing  exhlUta  to  dc 
tions." 

EXPERT  Tl 

In  civil  actions,  see  "Bvi 
In  criminal  prosecutions 

EXPRESS  Ci 

Wrongful  conversion  by, 
version,"  {  1. 

EXPUL 

Of  member  of  church,  S( 
Of  member  of  corporati« 
§  4. 

Of  member  of  soldiers' 
Navy." 

EXTEA 

Of  time  for  payment  c 
Notes,"  I  S. 

FAC1 

See  '^Brokers";  "Friud 

FALSE  IMPI 

See  "Malicious  Prosecu 

I  1.   CivU  llabUity. 

In  an  action  for  false 
that  plaintiff  was  requii 
cuit  court,  where  the 
which  the  case  was  nol 
the  subject  of  probab 
Lepovsky  (Mich.)  456. 

In  an  action  for  false 
counsel  is  no  defense 
in  good  faith.— Burban 

456. 

In  a  prosecution  for  fi 
tiff  held  entitled  to  go  I 
tion  of  defendant's  beli 
the  time  of  his  arrest.- 
(Mich.)  456. 

Where,  in  an  action 
the  county  attorney  ter 
were  withheld  from  hi) 
if  be  had  known,  be 
the  iHvsecutlon,  and  pis 
were  true,  wheth»  the 
jury.— Bnrbauks  v.  Lei 

FEDERAL 

Gonclusivenesi  of  jnd( 
eral  and  state  courts, 

FE 

As  costs,  see  "Costs," 

In  particular  acti 
See  "Garnishment,"  8 
Foreclosure,  see  "Mort, 
Probate  proceedings,  8( 

Of  panicular  ctasses  <y 
^aniisVieeB,  ^  "Garni 


FELLOW  SERVANTS. 

See  "Master  and  Serrsnt."  i  4. 

FENCES. 

Along  railroad  tracks,  see  "Raflroads,"  I  6. 
Reatraining  remoral,  aee  "Injnuction,"  |  2. 

FILING. 

Claims  against  estate  assigned  for  i^redltors.  see 
"AsfijgDinents  for  Benefit  of  Creditors,"  fi  2. 

Indictment  or  preseotment,  see  "Indictment  and 
Information,"  |  1. 

Meclianics'  liens,  see  "Mechanics'  LieuB,"  |  1. 

FINAL  JUDGMENT. 

Appealability,  see  "Appeal  and  Error,"  I  8. 
Oonclusivenees,  see  "Judgment,"  S  8* 

FINDINGS. 

As  to  limitationB,  see  "LimttatiOD  of  Actions,** 
I  2. 

Harmless  error  in,  see  "Appeal  and  Error,"  | 
29. 

On  foreclosure,  see  "Mortgages,"  §  7. 
On  reference,  see  "Reference,"  fi  2. 
Presumptions  on  appeal  or  writ  of  error,  see 

"Appeal  and  Ekror,^'  |  26. 
Beview  on  appeal  or  writ  of  error,  see  "Appeal 

and  Error,^  S8  18,  28;  "Criminal  Law,"  §  18. 
Special  findings  by  jnry,  see  "Trial,"  8  11. 
To  Boatain  judgment,  see  "Judgment,"  {  3. 

FIRE  INSURANCE. 

Bee  *^nsar8nce.** 

FIRES. 

See  "Negligence,**  |  1. 

Caused  by  operation  of  railroad,  see  "Rail- 
road%"  I  7. 

FISH. 

Judgment  before  a  jnstice  of  sekure  and  con- 
fiscation of  certain  fish  nets,  because  illegally 
used,  held  no  defense  to  tbe  game  warden  for 
tiie  destruction  of  the  same.— Xeal  T.  Morse 
<Micli.)  14. 

FOOD. 

Pnb.  Acts  1001.  p.  37.  No.  22,  |  1,  does  not 

Srevent  the  manufacture  and  sale  of  an  ai'tiole 
ariiMc  the  appearance  of  yellow  butter,  the  in- 
pedlents  of  which  themselves  naturally  pro<luce 
the  yellow  color.— Bennett  t.  Carr  (Mich.)  20. 

FORCIBLE  DEFILEMENT. 

See  "Rape." 

FORCIBLE  ENTRY  AND  DETAINER. 

See  "Landlord  and  Tenant,"  S  S- 

Review  of  judgment  of  justice  of  the  peace,  see 

"Justices  of  the  Peace,"  §  4. 

i  I.   OlTil  UablUty. 

Proceedings  in  forcible  entry  and  detainer  are 
not  "civil  cases,"  within  Conitt.  art.  6,  (  17, 
allowing  appenla  in  all  civil  cases, — Adkins  v. 
Andrews  (Neb.)  228. 


Prior  to  Laws  1901,  p.  481,  c.  85,  no  appeal 
lay  to  the  district  court  from  the  jnd^nest 
of  a  justice  in  forcible  entry. — SaUivan  v. 
Hairht  (Neb.)  487. 

FORECLOSURE. 

Of  lien  for  rent,  see  "Landlord  and  Tenmi.*' 
8  4. 

Of  mechanic's  Hen,  see  "Mechanics'  Liens,"'  I 
Of  mortgage,  see  "Chattel  MortsagaB,**  |  'J: 

"Mortgages."  6-13. 
Of  tax  lien,  see  "Taxation,"  |  6. 

FOREIGN  CORPORATIONS. 

Bee  "Corporations,"  f  8. 

FORFEITURES. 

For  nonpayment  of  tax.  see  "Taxation,**  |  8. 

Of  dower,  see  "Dower,"  {  1. 

Of  homestead,  see  "Homestead."  f  3. 

Of  insurance,  see  "Insurance,"  H  6,  11. 

Of  mining  lease,  see  "Mines  and  Minerala,**  1 1. 

FORMER  ADJUDICATION. 

See  "Judgment."  |S  8,  9. 

FORMER  JEOPARDY. 

Bar  to  prosecution,  see  "Criminal  Law."  |  2. 

FORMS  OF  ACTION. 

See  "Ejectment";    "Replerhi":    "Trover  and 

Conversion." 

FORNICATION. 

Bee  "Seduction,"  $  1. 

FRAUD. 

See  "Fraudulent  Conveyances.** 

Affecting  trust  character  of  conveyance,  see 
"Trusts."  i  1. 

Effect  on  limitation,  see  "limitatkm  of  Ac- 
tions," §  1. 

Ground  for  appointment  of  receiver  of  corpo- 
ration, see    Corporations,"  f  7. 
Parol  evidence  as  to,  see  "Evidence,"  |  9l 

By  parlleulw  olaswtQf  persoiuk 

Ree  "Corporations."  {  7. 

In  particular  <daue$  of  conveyances,  oomraatt. 

artTommieUont. 
See  "Insnranoe,*'  i  5. 

Undertakings,  see  "Principal  and  Snrety.**  I  1- 

f  1.    Deceptlom  eoBStltvtiiic  trmmAt  and 
lUblUtr  therefor. 

Where  a  wife  prevails  on  her  husband,  who 
Is  fatally  Ul,  to  conv^r  his  property  to  her  by 
promisiug  to  make  a  disposition  thneof  among 
his  heirs.  It  will  be  presumed,  from  h^  wiUftil 
failure  to  make  such  disposition,  that  her  imun- 
ise  was  fraudnl«it.  —  Pollard  T.  McKenney 
(Xeb.)  679. 

If  an  intention  not  to  perform  is  sbown  to 
have  existed  at  the  time  a  promiw  was  made, 
the  promise  is  fraudulenL— Ptdlard  t.  McKen- 
ney ^'eb.)  879. 

8  2.  Aatlons. 

Instruction  that  good  faith  is  presumed  in 
bnsinesa  transactions,  and  fraud  mnst  be  abown. 


to  plaintiff,  wo  as  < 
>f  the  statute  of 
!  jury.— DallaTO  T 

ot  to  eatabliBh  a  i 
-Haslam  v.  Barg 

CONVEY/ 

'Bankrupter/'J  : 
lattelB,  gee  ''Ona  i 

dence,  see  "Evi  i 
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until  March 

e  mortgagor's  i 
one  whose  fi  i 

'as  in  April. —  i 
126. 

of  a  amall  cl 
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3t  render  sue. 
iler  fraudulen 
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ESvideoce  eitfl  rti  iiurl,  .Tnil  ln-lit  to  hiiJ=tiiini  imd- 
\ng  that  granti'-'  ^Viw  Hliiii'i^  tl  viiiti  k [i'>^'l"f3Ke 
of  fraudiileDt  |iLii-j)v:iL'  <>[  uriLiiLor  iii  makiai; 
the  deed.— Colfn  I'l  v.  I'nnnenter  (Neb.)  283. 

Where  an  atldiliiueut  lg  levied  on  rea.1  estate 
fraadalentlT  iiHL'Hiitcrl;.  tLie  ottuchmept  creditor 
acQQires  a  lien  whii-Ii  lie  van  eoforfe  after  jodg- 
ment.— CouIboll  v.  (lultBrnau  (Xeb.)  349. 

FREEDOM  OF  SPEECH. 

Se*  "0008^10110051]  Law,"  A  3. 

FREIGHT. 

See  '*C!arrtort!^*  .f  X 


See  "Fish." 

A  person  wlio  in  good  faith  has  purchjised  deer 
and  moose  ekiiis  to  tuti  the  stiriH-  ii!H|iiiip^  a 
valid  title  tbprpto,  and  in  an  ns-tiun  t.i  i:i"_(j>"f?r 
them  from  the  jjrame  itardfiTi  the  owiiftr  is  not 
required  to  pta'.-e  that  the  animals  from  which 
such  Bkins  w«re  taken  were  lawEuUj  kUied. — 
linden  t.  MtfCffrmklc  (UUin.)  78fr 

GAMING. 

S  1.    OamblinE  eotitTa.oti  ud  truuao* 

la  an  BCtiuu  agiiiufit  n  carrier  for  conversloa 
of  a  slot  macJiioBv  hcl^  no  defeOQi)  |Jk«t  tlift  ma^ 
chine  Tras  a  gntnbtjit^  devicfl.  — Bdvuds  t. 
American  Ejtp.  ('f.  Ooufl)  740. 

It  is  not  nocfsfcury  thflt  a  dof<^iidflHt.  who 
asserts  that  the  coatract  sued  ou  la  a  waferiDg 
contract,  to  ^re  notice  of  his  intention  to  re- 
pudiate It— MerrUl  t.  Garver  (Neb.)  €10. 

On  an  issge' vriaftibw  ■  eooibract  for Utt  jm- 
chase  of  20,000  bo^ils  of  ivheat       4  iTi 
Ing  contract,  t^rtils  evtdence  M4  m 
Merrill  t.  GtiVN  <Neb.)  610. 

S  It,    Orimlnftt  ■■eep^ontl'bllltT. 

An  inforrafltioa  iiuilfr  Cuilo  Cr.  Proc.  1^101, 
X  217,  for  alloffinp  jiarties  to  play  ganifs  id 
the  saloon  of  -nbicfa  accused  vras-  pronrictor. 
must  set  oat  the  aamea  of  the  parties,  if  Iiddwd, 
or  alleee  that  they  an  avkaoira^T-r^MAon  t. 
State  (Neb.)  IMt 

See  "Attachinfint";  "Ese^tioml* 

I  1.   Prooeedines  to  procn». 
Under  Cotir.  ^  'Ml.  au  utHdavtt  setting  oiit 

that  au  insuniiirf  L-nmpany  Js  a  c-orii oration  Ui 
the  county  and  hna  proper^  of  ^fezid&at  In  Its 

g>ssession  and  c^intrgl  Is  sufflOisQt.'-^MQtcaU  "r. 
ockoveu  (Nc-b.)  40(1. 

S  2.    Prooeedlngi  to  nipport  or  enforce. 

The  garnistice  who  Appcura  and  aDs\^i.'rs 
waives  his  ei^  jb^  wepprmeia  «C  fsea.— Pope 
V.  Kingman  WCo.  <n3J  Blft. 

Evidence  in  an  artion  agfiinrt  garnipfifcs  for 
an  unsatiafac'tH'rj-  answer  held  to  iiiisiuiu  rer- 
dict  for  pliiiiiiifr.— I'oiie  v.  Kingiuafi  &  Co. 
<Neb.)  519. 

Issuance  oT  execution  against  atlncliiueDt 
debtor  and  nttun  thereof  On^aii^liod  are  not 
required  before  proceeding'  agaiiist  a  gnrniahee 
for  unsatisfa«tprj  tmswtfr^  under  Code  Ci^. 
Pioc.  i  22u^FopB  %  Kb^nukA  Q6.  (Kefa.) 
519. 

Under  Ket^  Oti,  WlBi  t^WXt  the  defmdftni 
and  soretief  4<neot«9t  wt~  baud  idr  diecoiB* 


I  linilflnf'e  of  Karni-shriif rtt  irnnnot  qtJtStioii,  t~  •■; 

'  iirtioTl  thtTeou.  wlii'lli'^r  .-iTiytliitit;  Vai  dile  Tr-H 
the  EJiriiishpp  To  Hjrii>ii'l.i[ji. --Wilkinson  v.  I 
ed  States  li'idtHtj'  &.  tJiiurijnty  Co.  iWia.j 

In  aa  action  on  a  bond,  uu  au,^-n-er  oI1'£^ee  m 
loio^i  iL'il^r'  i>r  iDformation  suffideot  to  fom.  ■ 
belief  \\iKHi*jr  tlie  jud^ent  had  been  y^^'^i  a 
not  sufficient  a*  VPlfa  ot  Mfment. — WlUiDM 

V  UDttca  BtttH  Mtii^ 

560.  ^  -  ' 

dbarJtahle  gffta,  mt- V&Hsm^^' 

i  1.  -fntttr  tIvm. 

Certain  dispositions  of  testator'a  propwty  1 ' 
deed  and  unignmenta  AcM  nsenCoFceable  u 

Of  party  A^iiV  equitable  relief,  see 
Perforinancei,"  |  2. 

-  k  an4  Note.."  1 1;  'Vo- 


GOOD 

InSavj  to  as  shpnas  of  ipOMBft' 

fiwwtt  itmr. 

Set  "Indictment  and  InfHTrriintioii." 
Refnaol  to  produ(!e  books  before  as  ooottav- 
•ae  "Wltneeau,"  i  1. 

The  proper  practice  far  one  BoiiimoDed  to  pre- 
dace  D0oki4  before  a  grand  Jut^,  he  cjat'^'f 
parts  of  tbera  to  bo  imiuaterial  to  the  iamt. 
itatQd.-lD  re  Archer  (Mich.)  442. 

Ohdlenges  to  Indl-ridnai  crai^  innn  m  Ac 
ETDund  of  projodlce  can  mr  bft  a^nsowi  |e- 
fare  the  jorr  »  awofiL— State  ih  Juum'vBm^ 

djiiilpfiiL:*:'?  to  imlividiip!  ifrnnd  jurors  for  t  -^' 
ciuinoC  be  mride  nt  the  time  of  Arr9^puiH3IK  iff 
way  uf  in  iib.l te^niebt  OQ  g|g^gi|b  ||^ --^^ 

iin]ii.'Lim!iit,   U111J1T   Uen.  St. 
StaCe  v.  Ames  (Minn.) 

GRANTS, 

Of  public  lands,  see  "Public  lantifc.** 

GUARANTY. 

Se«  nndemnttr**;  "Prlndp^l  and  8iu«C7,* 

See"titfKrti,**|l 

Stetntes  w3Aw0i  gurdlis  ad  Utem  UaUe  tr- 

5. 

8tHtMles  making  ^lardian  ad  litem  lia,t|^  tx 
co^tB  against  iofaat  as  infraiiTEion  of  ci**- 
rigbtB,  see  "CoDsrituttonal  l-aw,"  ^  3.. 


GUARDIAN  ANO  WARD. 

Action  by   !rii:ir4iiin  of    in\-:iiiiii>etent,  5.? 
Bflne  I'lT'ii.ii'^."  5  ti. 

BeiftHel  itt  jDdffa  of  pnAil>  to 


appointment  of  a  teetamentair  guardian  Mid 
not  an  abuse  of  the  discretion  conferred  by  3 
Comp,  Laws,  {  S706.— Ohms  T.  Woodward 
<Mich.)  950. 

3  Comp.  Laws,  8  8706,  requiring  the  appoint- 
ment of  teBtamentarr  guardian  to  be  approved 
hy  the  judge  of  probate,  confers  discretionary 
power  on  the  judge.— -Olims  v.  Woodward 
<Micb.)  950. 

Under  3  Comp.  Laws,  |  8706.  a  widow  held 
not  to  lose  her  right  to  oppose  the  conftrmatioD 
of  the  appointment  of  testamentary  guardian 
by  consenting  to  the  probate  of  the  will.— Ohms  _ 
-w.  Woodward  (Mich.r850. 

i  X*    Oiistad7  mad  oave  of  wud'a  penon  ! 
and  estate. 

Under  a  statute  authorizing  the  maintenance 
of  a  minor  from  his  eatnte,  a  probate  order 
nutfaorising  expenditures  held  not  a  prerequisite 
to  such  allowance.— Hoga's  Estate  t.  Xxwk 
<Mich.)  438. 

f  3.  Balefl  and  ooimraBeM  udor  order 
of  oonrt* 

Subsequent  proceedings  by  the  guardian  in  the  . 
probate  court,  to  cure  defects  in  a  former  pro-  , 
ceeding  authorizing  the  sale, of  minors'  realty, 
are  not  affected  the  fact  that  the  clerk  of , 
the  probate  court  had  demanded  of  the  guardian  i 
a  new  bond.— Mock  v.  Chalstrom  (Iowa)  909. 

The  probate  court,  pending  proceedings  for  i 
reecission  of  a  conveyance  by  minors,  pursuant  i 
to  its  decree,  may  authorize  conveyances  to 
cure  irregularities  in  the  former  proceedings.— 
Slock  T.  Chalstrom  (Iowa)  909. 

It  is  not  contrary  to  public  policy,  or  fraudu- 
lent, for  a  guardian,  before  applying  for  a  li- 
ceuee  to  sell  the  real  estate  of  his  ward  to  pro- 
cure an  intending  purchaser  for  an  adequate 
price.— Hyatt  t.  Anderson  (Neb.)  620. 

I  4.  Aotlons. 

The  probate  court  held  not  to  have  jurisdic- 
tion of  a  proceeding  against  a  ward's  estate  by 
an  attorn^  for  oomneusatton  for  serrlres.— 
Lothrop  T.  Dnffleld  (Mich.)  577. 

f  B.   AoaonatlBC  aad  settlement. 

The  allowance  of  compensation  to  a  guardian 
for  aerrlcm  Is  within  the  discretion  of  the 
probate  judge.— Hoga'B  Estate  t.  Look  (Mich.) 

HANDWRITING. 

Competency  of  experts,  see  "Evidence,**  {  12. 
Demonstrative  evidence,  see  "Evidence,"  }  4. 

HARMLESS  ERROR. 

In  dvil  actions,  see  "Appeal  and  Error."  }  29. 
In  criminal  pi'Oftecutions,  see  "Criminal  Iaw," 
I  18:  "Homicide."  |  4. 

HAWKERS  AND  PEDDLERS. 

A  city  ordinance  requiring  a  license  for  hawk- 
ers and  peddlers  of  teas,  coffees,  etc.,  and  fixing 
a  license  fee  at  $10  for  a  week  and  $50  for  a 
year,  is  valid. — City  of  Muakegon  t.  Zeeryp 
<Mich.)  502. 

Wanaau  city  ordinances  licensing  transient 
traders  held  not  to  apply  to  a  traveling  sales- 
man taking  orders  for  goods  by  sample  which 
he  did  not  sell,  which  were  accepted  and  filled 
from  his  employer's  place  of  business  in  anotlier 
Git7.— Git7  m  Wausau  v.  Heidemau  (Wis.)  649. 

HEAD  OF  FAMILY. 

Belevancy  of  evidence  as  to  pecunlan  condt 
tlon  of,  see  "Evidence,"  {3. 


See  "Food." 


HEALTH. 
HEARING. 


In  foreclosure,  see  "Mortgages,"  S  7. 

In  probate  proceedings,  see  "Wills,"  }  4. 

HEARSAY  EVIDENCE. 

In  civil  actions,  see  "Evidence,"  S.  7. 
In  criminal  prosecutions,  see  "Criminal  Law," 
f  7. 

HEIRS. 

See  "Descent  and  Distributioo.** 

HIGHWAYS. 

See  "Bridges";  "Municipal  Corporations,"  H 
11,  12. 

Accidents  at  railroad  crossings,  see  "Railroads," 
SS  4-7. 

Rate  of  speed  of  trains  crossing  streets  in  mu- 
nicipal corporations,  see  "itailroads,"  i  5. 

Subject  and  title  of  act  relating  to  improTe* 
ment  of,  see  "Statutes,"  S  2. 

I  1.   Establlsluneat,  alteratloa,  and  dls- 
eonttnnanoe. 

In  an  action  for  trespass  to  realty,  a  finding 
that  there  was  no  highway  where  defendants 
were  alleged  to  have  trespassed  .held  supported 
by  the  evidence.— Amdt  t.  Thomas  (Minn.) 
112B. 

Evidence  held  InsofSdent  to  show  sstablish- 
ment  of  a  highway  by  consenL — Horn  t.  Wil- 
liamson (Neb.)  178. 

I    Evidence  held  insufficient  to  establish  a  hlgh- 
'  way    by    prescription.- Horn    v.  Williamsou 
(Neb.)  178. 


i  S.   ConstnctloB,  improTement, 
repair. 

The  consideration  for  a  contract  for  the  con- 
struction of  roads  under  Pub.  Acts  1805,  p. 
693.  No.  338,  held  payable  in  lands  only.— Olds 
V.  State  Land  Office  C3om'r  (Mich.)  508. 

The  joint  resolution,  (Pub.  Acts  1887,  p.  477, 
No.  18)  authorizing  a  state  road  contractor  to 
accept  swamp  lands,  from  any  not  otherwise 
appropriated  in  the  lower  peninsula,  in  payment 
for  road  construction,  held  not  in  violation  of 
Const,  art.  4,  |  31,  as  a  grant  of  extra  com- 

Siosation  after  the  service  had  been  rendered.— 
Ids  V.  State  Land  Office  Gom'r  (Mich.)  508. 

Where  the  daim  of  a  road  contractor  against 
the  state  was  payable  in  state  land  only,  the 
fact  that  the  land  commissioner  kept  the  ac- 
count of  the  contractor  in  dollars,  on  the  basis 
of  land  at  $1.25  an  acre,  held  immaterial. — Olds 
T.  State  Land  Office  Com'r  (Mich.)  608. 

A  provision  In  a  contract  for  the  construction 
of  roads,  under  Pub.  Acts  18C6,  p.  mn,  Xo. 
338,  that  the  contractor  elected  to  take  his  pay 
in  land,  held  inconsequential  and  nugatory.— 
Olds  V.  State  Land  Office  Com'r  (Mich.)  908. 

In  an  action  to  enjoin  the  construction  of  a 
culvert  by  the  county  board,  the  question  is 
whether  it  was  reasonably  necessary  to  a  prop- 
cr    maintenance    of   the    road. — Fokenga  v. 

GhurchUl  (Neb.)  143. 

It  is  not  necessary  for  the  county  board,  on 
directing  a  rond  ove'rseer  to  place  a  culvert 
across  a  highway,  to  designate  tne  specific  point 
where  such  culvert  is  to  be  placed. — Fokenga 
V.  Churchill  (Neb.)  143. 

Under  Comp.  St.  1001,  c.  78,  «§  1.  76.  the 
county  board  has  authorltr  to  direct  a  road 
overseer  to  place  a  culvnt  across  a  highway  in 
his  district.— Fokenga  r.  Churchill  (Neb.)  14S. 


Board  of  township  saperriRors  held  not  an- 
thorlzed  to  make  coQtract  with  plaintiET  for  re- 
pair of  road,  whereby  debt  woald  be  created 
on  part  of  town.— Huston  Sioux  Falls  Tp. 
(S.  £>.)  88. 

Fact  that  town  received  the  benefit  of  xm- 
authoriied  contract  held  not  to  make  it  liable 
thereunder.— Huston  t.  Sionz  Falls  Tp.  <S.  DJ 
8& 

I  8.  BeSBlatlon  and  we  for  traTel. 

Defendant's  wrongful  act  In  maintaining  a 
wire  fence  in  a  highway  held  not  the  proximate 
cause  of  a  traveler's  injuries,  sustained  by  rea- 
son of  his  horse  shying  from  the  traveled  track 
and  Into  the  fence^Andentm  t.  Schnrke  (Iowa) 
882. 

Laws  1899,  p.  406,  c.  244,  changing  the 
bonndaries  of  a  town,  and  providing  for  reap- 
portionment of  a  joint  town  road,  held  not  to 
affect  the  liability,  as  fixed  by  Rev.  St.  1898, 
8  1273,  for  an  accident  occurring  after  passage 
of  the  act.  bat  before  the  time  for  reapportion- 
ment, on  the  psrt  of  the  road  theretofore  ap- 
portioned to  another  town.— Town  of  Schoepke 
T.  WoUgram  (Wis.)  666. 

HOMESTEAD. 

See  "Exemptions." 

Entry  on  public  lands,  see  "Public  lands,"  {  1. 

8  1.    Transfer  or  inonm'branea. 

Where  a  contract  to  convey  a  homestead  was 
signed  only  the  husband,  and  acknowledg- 
ment of  deed  therefor,  placed  in  escrow,  was 
invalid,  held,  that  the  vendee  was  not  entitled 
to  specific  performance.— Watkins  v.  Youll 
(Neb.)  1042. 

I  S.    BlRhts  of  snrrlTlnK  kMband,  wlfo, 
oalldren,  or  keirs. 

Thoogh.  under  Code,  {  2986,  on  the  death  of 
one  having  a  homestead,  his  heirs  bold  it  exempt, 
the  proceeds  of  their  voluntary  sale  thereof  are 
not  exen^t- Einxer  v.  Stephens  (Iowa)  858. 

Under  Bev.  St.  189S,  S8  2983.  3862,  will 
Md  only  sufflcieut  to  charge  real  estate  in  ex- 
cess of  decedent's  homestead  with  the  payment 
of  debts.— Pym  t.  Pym  (Wis.)  429. 

8  3.   Abandonment,  wairer,   or  forfel- 
tnro. 

Bridence  examined,  and  held  to  show  an 
abandonment  of  homestead.  —  McCord,  Brady 
Oo.  T.  Tessier  (Neb.)  842. 


HOMICIDE. 

AdmlsiIbHl^  of  evidence  of  acta  and  declara- 
tions of  conspirators,  see  "Criminal  Law," 
I  8- 

Admisslbili^  of  evidence  of  other  offenses,  see 

"CriminaT  Law,"  |  6. 
Admissions  as  evidence,  see  "Criminal  Law," 

8  7. 

Expert  testimony,  see  "Criminal  Law,"  S  9. 
Former  jeopardy,  see  "Criminal  Law,"  S  2. 
Relevancy  of  evidence,  see  "Criminal  IjEW," 
»  6. 

Res  gestae,  see  "Criminal  Iaw/'  {  6. 

{  '  1.  Eridanoe. 

Where  defendant,  accused  of  assault  with  in- 
tent to  kill,  alleged  self-defense,  it  was  error 
to  refuse  evidence  that  shortly  after  the  en- 
counter a  club  was  found  at  or  near  the  scene. 
—State  V.  Cather  (Iowa)  722. 

On  a  prosecntioB  for  murder,  testimony  of  a 
physician  that  he  found  morphine  in  the  con- 
tents of  the  stomach  of  the  person  murdo^d 
held  admissible.— People   t.    Quimby  (Mich.) 


I  S.  Trl&L 

An  instruction  In  a  prosectitloa  for  »J 
with  intent  to  commit  mnrder  Md  onm 
for  omitting  reference  to  inclnded  nSasi- 
State  V.  Cather  (Iowa)  722. 

On  a  prosecution  for  murder,  an  instnr:-: 
on  the  defense  of  insanity  held  not  mi^  -. 
in  Tiew  of  other  instruction*  on  the  k'.- 
— People  T.  Qnimby  (Mich.)  lOOl. 

Where  defendant  was  charged  with  lar. 
with  Intent  to  kill  L.,  a  verdict  ''We,  the  rr 
impaneled  to  try  the  issues  in  tbe  abare^3i»> 
action,  find  defendant  guilty."  Acfd  not  deters 
—Lowe  V.  State  (Wis.)  417. 

In  a  prosecution  for  assault  with  tntM ' 
kill,  an  instraction  held  not  «Tor  ou  the  ft- .. 
tluit  it  raised  an  intent  to  kill  from  ^r•J: 
facts  as  a  presnmption  of  law. — I-owe  t.  S'-.*- 
(Wis.)  417. 

8  3.    Mew  triaL 

A  motion  for  a  new  trial  In  a  mnrder 
based  on  the  ground  of  new  evidence  ta 

Sort  the  defense  of  insanity,  to  the  effect  "3;- 
efendant's  sister,  since  the  trial,  had  b^-^n  l:- 
judged  insane,  Md  properly  denied. — Peopie  ^ 
Quimby  (Mich.)  1061. 

I  4.    Appeal  and  error. 

Alleged  error  in  instructions  for  assault 
intent  to  commit  murder  will  not  be  coDside?«. 
where  the  vu^ct  is  for  a  lower  d^nw  if 
crime.— State  t.  Gather  (Iowa)  722. 

In  a  prosecution  for  assault  with  intn:  ' 
kill,  a  ruling  limiting  x:ross-examinatrra  <"  ■ 
witness  held  harmless.— Lowe  t.  Stata  (^'•^' 
417. 

HOUSEBREAKING. 

See  "Burglary.** 


HUSBAND  AND  WIFE 

See  "Curtesy";   "Divorce";   "Dower";  "Mi." 

riage." 

Admissions  as  evidence  in  action  for  alienftiHB 

of  affections,  see  "Evidence,"  $  5. 
Admissions  in  pleading  In  action  for  aJinistio: 

of  affections,  see  "Pleading."  |  2. 
Adultery,  see  "Adultery." 
Competency  of  plaintiff  as  witness  in  s<^.<]* 

for  alienation  of  wife's  affections,  see  "H;'* 

nesses,"  S  2. 
Cro88-exammation  of  witnesses  in  action 

alienation  at  affections,  see  "Yntnessn,*  I « 
Right  of  husband  to  proceeds  of  Insnranee  (• 

property  of  wife,  see  "InBurance,"  S  9. 
Rights  of  survivor,  see  "De  cent  and  Distril» 

tion,"  t  2;  "Executors  and  Administntor-. 

i  3;  "Homestead,"  i  2. 
Transactions  between.  In  fraud  of  crediton. 

see  "Fraudulent  Conveyances,"  |  1. 

I  1.  ConToyanoes,  oontraots,  and  othu 
tranaaetlons  betwean  hashssi 
and  wife. 

The  consideration  of  love  and  affection  ^ 
support  a  deed  from  husband  to  wife,  uo  ri^'Ji^- 
of  third  persona  intervening.— Panlus  v.  Km- 
(lowa)  757. 

Code,  I  3154,  held  to  relate  to  the  intew* 
created  by  the  marriage,  which  the  husband  v 
wife  has  in  the  lands  of  the  other,  and  not  to 
any  property  interest  which  the  husband  or 
may  have  m  the  land  of  the  other,  based 
contracts  with  third  person8.-~Baird  v,  CodwD 
(Iowa)  86il. 

i  2.  AotioBS. 

The  district  court  has  power  to  quiet  title  to 
one  of  the  spouses  without  the  concurrence  « 
the  other.— axek  r.  Cixek  (Neb.)  657. 


An  agreement  between  liusband  and  wife  for 
'uture  separation  and  for  a  complete  division 
if  their  property  held  valid,  so  far  as  executed 
ty  the  hosluiid  paying  a  certain  snm  for  the 
fife's  interest  in  land.— Baird  v.  Ocmnall  (Iowa) 
!«3. 

Under  an  agreement  between  husband  and 
vite  for  future  separation  and  for  a  division  of 
heir  property,  including  a  purchase  by  the  hus- 
wnd  of  the  wife's  interest  In  land,  the  wife  Aeld 
stopped  from  recorering  the  land  without  re- 
urn  inK  tlie  mon^  received  therefor.— Baird  v. 
IJonnell  (Iowa)  863. 

Under  an  agreement  between  husband  and  wife 
'or  future  separation  and  for  a  division  of  their 
>roperty,  including  a  purchase  by  the  husband 
>f  a  part  of  the  wife's  interest  in  land,  the 
vife  held  estopped  from  claiming  that  tlie  money 
laid  by  the  husband  was  her  own  property. — 
Baird  v.  Counell  (Iowa)  863. 

I  4.    Entloliic  and  »Uenatlac. 

In  an  action  for  alienation  of  affecticma  of 
slaintifTs  wife,  evidence  aa  to  plaintiff's  dis- 
K>sition  of  his  children  tn  consequence  of  Ids 
vife's  improper  conduct  was  admissible. — Bndd 

r.  Dewey  (Iowa)  973. 

HYPOTHETICAL  QUESTIONS. 

Vo  experts,  see  "Bvidence,"  {  13. 

ILLEGITIMATE  CHILDREN. 

See  "Bastards." 

IMPAIRING  OBLIGATION  OF  CON- 
TRACT. 

Sea  "OoDStitntional  Law,"  {  ^ 

IMPEACHMENT. 

Of  Rppraiaal  on  foreclosure,  see  "Mortgages,"  § 
10. 

Of  record,  see  "Appeal  and  Error,"  9  17, 
Of  return  of  process,  see  "Process,"  }  L 
Of  witness,  see  "Witnesses,"  $  4. 

IMPLIED  CONTRACTS. 

See   "Account   Stated";    "Monej  Received": 
"Work  and  Labor." 

IMPRISONMENT. 

See  "False  Imprisonment** 

IMPROVEMENTS. 

Liens,  see  "Mechanics'  Liens." 
Of  highway,  see  "iiighways."  |  2. 
Public  improvements,  see  "Municipal  Oorpora- 
tions,"  H  6-ia 

In  suit  by  township  arainat  purchaser  of  land 
on  which  township  had  sunb  a  weil,  decree 
thnt  purchaser  reimburse  township  or  transfer 
the  land  to  it  for  consideration  held  proper. — 
Pearl  Tp.  v.  Thorp  <S.  D.)  99. 

IMPUTED  NEGLIGENCE. 

Bee  "Negligence,"  S  2. 

INCOMPETENT  PERSONS. 

See  "Insane  Persons." 


INUUKrUHAIIUN. 

See  "€k>rporati(HU,"  (  1;  "Municipal  Corpora- 
tions," t 

INCUMBRANCES. 

Covenants  againnt,  see  "Covenants,"  H  1-12. 

On  bomested,  see  "Efomestead."  S  1< 

On  property  devised  or  betiueathed,  see  "Wills." 

IN  CUSTODIA  LEGIS. 

Propwty  In  cuatody  of  tht  law  aa  anbject  to 
execution,  see  "Execution,"  }  2. 

INDEBTEDNESS. 

Of  testator,  see  **WU]i/'  |  & 

INDEMNITY. 

See  "Principal  and  Surety." 

An  indemnity  bond,  conditioned  that  the 
agent  of  a  life  insurance  company  should  pay 
over  all  moneys  which  shall  come  into  tiia 
hands,  held  to  indemnify  the  company  for  all 
lose  arising  out  of  any  indebtedness  then  due 
and  owing.— Union  Cent  Life  Ins.  Co.  t.  Prig^ 
(Minn.)  917. 

Sureties  on  an  indemnity  txind  of  an  agent 
held  discharged  from  liability  for  future  de- 
faults, where  the  agent  with  knowledge  of  the 
insurance  company,  in  violation  of  his  contract, 
appropriated  all  moneys  collected  for  more  than 
a  year,  whereby  his  Indebtedness  steadily  in- 
creased every  month,  of  which  the  snretlea  wen 
in  ignorance.- Union  Cent  Life  Ins.  Go.  v. 
Prigge  (Minn.)  917. 

INDICTMENT  AND  INFORMATION. 

See  "Grand  Jniy.** 

For  porUeuIor  offenaet. 
See  "Bribery";  "Gaming,"  {  2;  "Bape,"  {  L 

S  1.   Findlnc  and  fllinc  of  Indiotnent 
or  preseatment. 

Under  Code^  §  5276,  requiring  names  of  wit- 
nesses and  minutes  of  testimony  in  the  indict- 
ment, defendant  held  not  entitled  to  complain 
of  omission  of  inconsequential  evidence  or 
names  of  witnesses  giving  the  same. — State  v. 
Hasty  (Iowa)  1116. 

Code,  S  6276,  requiring  indoraemeut  of  names 
of  witnesses  on  the  indictment,  A«Id  to  include 
witnesses  whose  testimony  before  the  commit- 
ting magistrate  wan  taken  down  and  submitted 
to  the  grand  Jury.— State  v.  Hasty  (Iowa)  1115. 

I  %*    Requisites  aad  aaSelener  of  Man- 
sation. 

Where  a  charge  iir  a  comjriaint  is  substantiaily 
I  the  same  as  that  in  the  information,  there  is 
!  DO  variance  between  the  complaint  and  the  in- 
formation.—Van  Syoc  T.  State  (Neb.)  266. 

I 

I  3.    Joinder  of  pavtiaa,  offenses,  amd 

counts,  dnplicltr,  and  election* 

An  information  charging  a  [lerBon  with  larceny 
held  not  bad  for  duplicity  or  uncertainty. — Van 
Syoc  V.  State  (Neb.)  2W>. 

I  4.    Motion  to  qnask  or  dlsBlss,  and 

demnrrer. 

Under  Comp.  Laws,  SS  11,881,  11,882,  rela- 
tive to  objections  to  grand  jurors,  certain  ob- 

iectiona  to  an  indictment  hftd  not  available^ 
>eotde  y.  Salsbury  (Mich.)  936. 


grounds  under  -whicb  an  indictment  may  be  flet 
aside  on  motion.— Stite  v.  Toogh  (N.  D,||  1026. 

An  indictment  for  burgljiry  In  tne  IJliH' 
gree,  for  brealiitig  uiitl  cuti  rLDg  a  raQimv-Vlip 
with  intent  to  steal,  as  defined  in  Ber.  Obdw 
1889.  f  7406,  iiUi:  wutala  a  fiqaTtetli^  vl  a 
minor  offense,  dNlM^  Itr  aectim  190%  entar- 
inca  railroad  caf'  itttptt  to  itealr^^te 
T.TTough  (N\  D.>  lOasT 

INDORSEMENT. 

Of  bill  of  excHann  or  prom!?.'ory  cote,  see 
"Bilb  and  Not^  t  4 

Of  names  of  witO^aMi  nn  indictment,  sea  "In- 
dictment and  X . 

Se»  *^uardian  fltid  Ward.*        _  . 

Contributory  ncgligein'e  on  patt  tit  &^&lltSlki 
see  "Negligence."  §  'J. 

Statutes  makinft  guardian  ad  litem  linble  for 
eosts  against  infant  iit  deninl  of  ''iinnl  pro- 
tection of  lam,  see  "Constitutional  I«,w,"'  I 
6. 

Statutes  making  goardian  ad  litem  liable  for 
costs  against  infant  as  infraction  of  civil 
rights,  see  "Gonatitueional  Law,"  |  8. 

S  1<  Contract*! 

An  exchange  ot  a  minor's  rights  under  a  land 
contract  for  certain  horses  heia  not  a  disaffirm- 
ance of  Hie  land  contract,  bo  as  to  preclude  the 
minor,  on  a  subsequent  dii^iiHirinance,  from  re- 
covering more  than  bp  hnd  pnid  on  such  con- 
tract.—Beickler  V.  Guenthe^r  (laws)  885, 

Where  a  minor jUBaffinned  a  contract  for  Use 
purchase  of  certam  lots,  he  was  entitle^  to  re- 
cover the  market  value  of  tlie  lots  at  the  (iinc 
of  disaffirmance,  Ici^s  the  ainouTii  nivinr;  m  the 
contract,  with  interest.—  Beick le r  v.  It upnther 
(Iowa)  895. 

Under  Code,  {  SlS^lt  a  minor  held  not  bound 
to  restore  property  which  he  had  parted  with 
daring  minority,  received  under  a  wntract,  as 
a  condition  to  his  right  to  diuffirm  the  contract 
under  which  it  was  reeeiTBdr^^duec  T.  Ooen- 
ther  (Iowa)  895. 

Where  a  minor  received  ■  team  In  settlement 
of  a  contract  for  the  parchase  of  renl  estate, 
and  thereafter,  on  diBntErming  thp  Piim'?.  offpri'd 
in  writing  to  return  the  tcnm,  suob  offi^r,  jn  the 
absence  of  acceptance,  was  rauiralwt  to  an 
actual  tender  of  tba  wufMU^n^Vtmr  ft  ^pmt- 
ther  (Iowa)  895.  ^ 

Facts  held  insnffici^nt  to  show  that  a  minor 
was  "engaged  in  bamnpEvR,"  within  Code,  {  3190, 
so  as  to  preclude  liirn  from  rescinding  a  pnrchaw 
of  certam  lots  'vhiK'  n;i«  s:ill  a  it^BeCi — 
Beickler  v.  Guentlipr  (Iowa)  8[if). 

{  2.  Aotiona. 

Under  Rev.  St.  iSfifi.  2rt20,  2931.  a  Judg- 
ment for  defendant  far  easts  in  an  action  by  an 
infant  should  l>e  rendered  against  th^  infant,  nod 
is  enforceable  flgninst  his  guardisn  n<!  litem, 
without  determiniition  of  the  questLim  nf  ilie 
guardian's  liability.— Burbach  v.  Milwaukee 
Bkctric  By.  &  Ught  Go.  (WIl)  829. 

INFORMATION. 

Criminal  accusadog^.  ■»  *l]idiccm«nt  and  In- 
formation." 


INMIGEMENT. 


Of  trade-mark,  Mt  *'Qnnad»4Imr1n  «nd  ^|%«d»> 
Names,"  S  L 


See  "Descent  and  I  liftributiun." 

INHERITANCE  TAX. 
INJUNCTION. 

Avvaalability  ol  order  dssbiolving  temporuy  » 

Ktnc^on,  Be«  "Avpeal  and  Iilrxor."  |  3. 
Iq  {oTeclosDffl  js»0^fitin  Wft  "Obattd 
gageli;'  fi  6. 

ReiprahUnt/  paraeularaeaaT  proeadin'^. 

Construction  of  culvert,  see  "HigbwayB,"  1 1 
Knforcement  of  jud^ini-ut,  see  '■Judgment.'"  ( t 
Infrinpement  of  tpude-iuarb,  sec  '*TriLile-Miito 

DUd  'L'lMili-.N;!!!!!.-^."  -S  J., 

Inttrfi-'iLun^  m U-iidi>fii_-i?       i-nptl  at 

Bee  "J?i'liin.J3  nmi  tft'li«ut  L>istr»i;ta,'*  |  1. 

biter fcrt-nce  with   ivnfer  ri^fata>  "WiMf 
and  Water  CouTBes."  i  1- 

Tres|tsaA  on  Jninuic.wapHtr.  «q»  "Wiwi'iu 
Minerato.-  II,  * 

i  1.   HAtan  ud  (niuda  la  nmrai 

A  bin  to  rentrain  a  drnin  commuBtoDO' t?^ 

1 -I"" ice^Mling  to  widen  a  dniin  licltl  not  fias"!-!- 
iilili'p  in  the  ah^L'wc:!'  of  :"iiy  •■iil--^-iiii-tj  "f 
^tiss  threatened  or  ooumiitted ;  Cooip.  Laws,  fj 
A:i-2&,  4S23>  4^  4345,  Dro^bW  Mi*- 

quate  remedy.HBtmtik  T.  UUter  C Vtt£>  4BE 

The  court,  having  nasiiiueel  jiiriadicfi'  -  ■  '  i 
stiiit  to  enjuin  eufcrw'ment  of  an  ordhv,  _  t. 
defendant  haviuff  pleaded  to  the  metits.  p—i 
the  relief,  though  adequattt.  Z«licC  iMl^  hM^ 
tained  at  law.-^throp  w.  mttOtU  0Dlk3  ilL 

I  B.   B«1ii«ata  mt  pmtovUM  asA  vaUel- 

In  a  suit  for  Injunction  to  restrain  nnm. 

of  a  fence,  cont^'ntioii  tlrnt.   thoueh  pftui*^ 
nils  a  trespdsscr  iu  ervniiig  iht;  fem.e,  jnri»i*^ 
Liou  sb^ald  be  retained  bocause  tbe  nit  ^ 
aongUk  m  ^ir  title,  etc  faM  wMikuat 
Cumtr  ¥.  Jones  flows)  760. 

One  who  had  erected  a  fenc«  on  an  sUsrf 
boundary,  which  feace  had  b«en  mnovrd  bf  Eke 
(3tl!i>r  on-iier.  in  peaceable  pisnanliM.  JMa  ^- 
i>nticM  to  i-eek  u  biituteOHu*^«lte^  r.  tap 

llo'na)  Ttiii. 

A  bill  to  CE,i!iin  H  perKoU  from  diviiljriuir 
Spfrpts  U'i[ijin'd  ivltile  in  com  I'lla  inant's  ■' 
}\c!d  niiiiiil:iitiu]'1f  :iij;iiri^ii  snch  tiiipic.v^, 
out  joirin};  L-i'jniiil;iiii;[ct'?  L'oiuiH'niijra  .- 
tie?.— Snnitds  Nut  Food  Co,  t,  Cemer  uMi-i-' 

S  3.    PrvUBdury  ud  latnrlontory 
JnBirfctoma. 

A  prior  ruling  of  a  dlstrtot  jndgp,  natiu 
a  temporar-j-  injunction  on  the  pround  ttac  r*^' 
tiou  dot^  not  state  a  canae  of  action,  dti^  z''^ 
preclude  another  Jndge,.  on  final  Ibearinc. 
rendering  a  4itfQn«  'WSfdnnaK 
prayer .—OoBttunUl  m»  T.  SMm 

(NebO  014. 

§  4.   -rlotatlim  >iad  piila^nawfc 

It  !s  Ufi  di-fvti^o  to  a  (.-barge  Of  caaHnH* 
court  jii  virijiuini^  injonctiooal  «4b'  Atf 
the  pttrty  ■ccoiH.'d  acted  in  Kood  ^tai^-^TaaV 

T,  Kothrocjr  Ovini^r  ^>  % 'CNA* 

Bros.,  Id. 

Tt  in  nfi  defense  to  a  charge  ot  contcmpr  > 
Tiolatiiif:  eu  injonctlonal  order  to  tiww  tkii 
the  judfre  issuing  it  orally  constraed  it  h 
to  permit  the  pt?r3on  enjoined  to  do  the  irt*  t*- 
straitipi].— Tloung  P.  Rotbrock  (lowaf  H^' 
Same  V-  Chadims  Broa.,  Id. 

A  party  to  a  soit,  wbo  violated  tlw  iDiaiK~ 

"  apt  wcBBfe  tke 'ri*' 


t]ify  It.~-YoanK  t.  Bothrock  (Iowa)  1105; 
me       Chodlma.  Bm.,  Id. 

order  reatraiDinff  defendant  AeM  riolated 
bizn.— Yoang   v.    Rothrock   (Iowa)  1105; 
me  V.  Gfaadima  Bros.,  Id. 

S.     Ziiabilltlei  on  lionds  or  wndevtek* 

Plaintiff,  having  a  right  to  an  injanction 
len  it  issaed,  is  not  liable  on  bia  bond, 
ausb,  because  ot  subsequent  condemnation 
Dceedinga.  the  injunction  la  disaolved.~Scott 
Frank  (Iowa)  761 

IN  PAIS. 

rtoppel,  see  "Bstoroel."  {  2. 

INSANE  PERSONS. 

ffect  of  insanity  on  limitations,  see  "Limita- 
tion of  Actions,"  S  !• 

istructions  as  to  iosanity    of  accused,  aee 
"Criminal  Law,"  §  15;  "Homicide,"  |  2. 
pinion  evidence  as  to  insanity  of  accnsad,  see 
^'Criminal  Iaw."  S  9. 
•Btaxnentary  capacity,  see  **WU1b,"  |  1. 

1.     Custody  Md  support. 

ReT.  Pol.  Oode  1903,  S§  2810,  2812,  relating 
>  "leeal  settlnnent"  acquired  by  insane  per- 
DUB,  Mid  to  mean  a  settlement  acquired  by 
esidence  of  90  days  in  a  county,  as  deOned  by 
ection  2764,  relating  to  settlements  acquired 
y  "poor  and  indigent  persons.  "~In  re  Bigelow 
S.  D.)  698:  Moody  County  t.  Minnehaha 
^innty.  Id. 

i  2.    Property  and  oomToyMuea. 

Neither  the  eonnty  court,  nor  a  person  under 
^rdianshlp  because  of  insanity,  nor  the 
[oardiaD  of  the  latter,  nor  all  of  them  together, 
:an  ratify  a  conveyance  of  lands  by  the  ward 
ffhile  fae  was  insane.— Gingrich  t.  Rogers  (Neb.) 
156. 

The  deed  of  an  insane  person  may  be  avoided 
u  against  a  grantee  for  value  without  no- 
Uce.— Gingrich  v.  Rogers  (Neb.)  1B6. 

}  3.  Actlona. 

In  action  by  the  guardian  of  an  incompetent 
to  set  aside  his  conveyance  because  of  unsound- 
ness of  mind,  the  burden  is  on  him  to  show 
Rnch  mental  condition.— Paul  us  v.  Reed  (Iowa) 
757, 

The  harden  of  showing  that  a  conveyance 
was  made  by  an  insane  person  during  a  ludd 
interval  is  on  the  party  claiming  under  tJie 
deed^-'GUngrich  r.  Rogen  (Neb.)  106^ 

INSANITY. 

Eifect  of  insanity  on  UmitatEons,  see  "Limita- 
tion of  Actions,"  S  1. 

Instructions  as  to  insanity,  of  accused,  see 
"Criminal  Law,"  f  15;  "Ilomicide,"  S  2. 

Opinion  evidence  as  to  msani^  of  acoued.  see 
^'Criminal  Law."  I  9. 

INSOLVENCY. 

See  "Assignments  for  Benefit  of  Creditors"; 

"Bankruptcy." 
Of  bank,  see  "Banks  and  Banking,"  $  1. 
Of  cwpoxatliKi,  aee  "Corporations,"  |  7. 

INSPECTION. 

Of  place  to  work,  customs  as  to,  aee  "Customs 
ud  Usagefl." 


INSTRUCTION! 

In  dvll  actions,  see  "Trial,"  H  C 
In   niminal  prosecutions,  see  "4 
I  15;  **Homicide,"  {  2. 

INSURANCE. 

Consideration  on  appeal  of  qni 
policy  was  canceled  by  mutm 
^'Appeal  and  Brror,"  |  28. 

Of  premisea  demised,  see  "Lane  i 
ant,"  I  &  ■ 

I  1.   XnmuruuM  eompanies. 

While  promoters  of  a  mutual  :  i 
pany  are  authorized  and  require  I 
plications  for  $200,000  of  insura: 
company  is  organized,  they  hav«  • 
to  biod  it  by  any  contract  before  i 
and  authorized  to  do  business. — !  i 
Whitbeck  (N.  D.)  827. 

An  insurance  [>oIicy  signed  with  i 
the  president  and  secretary  of 

and  delivered  to  tbe  applicant  fc  i 

before  the  corporation  has  come  t 

is  not  enforceable  against  it  aftei  i 
—Montgomery  t.  WUtbeck  (N.  ] 

I  Z.    Inanrmnoe  acents  and  I 

A  recognition  by  defendant  ii 
pany  of  authority  of  its  ageut  to 
transaction  involving  the  procurii 
on  plaintiff's  life  and  the  accep  i 
agent,  as  agent,  of  certain  stocl  i 
therefor,  held  a  ratification  of  the  i 
binding. — Cameron  v.  Mutual  Lif*  I 
(Iowa)  961. 

f  3.   The  coutraot  in  seneral 

The  depositing  of  a  policy  by  i 
the  post  olHce,  properly  addressed  i 
ance  applicant,  with  postage  prepi  I 
delivery  of  the  policy. — Armatroi 
Life  Ins.  Co.  (Iowa)  954. 

A  party  to  a  contract  with  a  ) 
ance  company,  made  in  violation  < 
nnder  which  it  was  organized,  fu  I 
ped  to  show  the  illegality  of  the  i 
thus  prevent  a  recovery  upon  it.-  i 
V.  Whitbeck  (N.  D.)  327. 

Where  all  policy  holders  in  a  mu  i 
are  on  the  same  footing,  none  ha  i 
superior  to  his  associates  growin 
business  done  In  de&nnce  of  statv.  : 
ments,  no  estoppel  will  be  indulget  i 
member  asserting  the  ultra  vires  n  : 
business.— Montgomery  v.  Whitb  : 
327. 

Persons  applying  for  insurance  : 
ship  In  a  mutual  company  must  ti  : 
the  laws  of  the  state  under  which  : 
ized  and  authorized  to  do  bosineai  ■ 
ery  v.  Wliitbeck  (N.  D.)  327. 

The  statute  under  which  a  mutT  i 
company  is  organized,  its  by-laws 
of  incorporation,  the  application  f  : 
and  the  policy,  each  tiecomes  part 
tract  of  insurance,  and  binding  up  i 
ber. — Montgomery  v.  Whitbeck  {X 

I  4.    Premlnma.  dues,  and  ass«  i 

In  an  action  for  premium  paid  o  i 
predicated  on  fraud  in  connection  : 
plication,  evidence  as  to  the  subset  i 
up  of  the  policies  held  admissible  a 
the  qneation  whether  the  policies  n  : 
in  a  reasonable  time. — Armstrong  t.  ! 
Ins.  Go.  (Iowa)  954. 

In  an  action  for  premium  paid  i 
which  it  was  claimed  was  not  deli^  i 
Btructioo  relating  to  delivery  in  a 
time  is  erroneous. — Armstrong  t.  II 
Ina.  Co.  (Iowa)  954. 


la  aa  action  for  premium  paid  on  insurance, 
predicated  on  fraud  in  procuring  the  applica- 
tion, an  instruction  as  to  delivery  of  the  policies 
in  a  reasonable  time  Md  erroneous.— Armstrong 
7.  Mutual  life  Ins.  Go.  (Iowa)  954. 

In  an  action  for  premium  paid  on  Insurance, 
an  instruction  considered,  and  held  too  vaguely 
expressed,  if  intended  to  present  a  pTOpontitm 
as  to  cancellation  of  the  policies. — Armstrong  t. 
Mutual  Life  Ins.  Co.  (Iowa)  954. 

In  an  action  for  premium  paid  on  insurance, 
an  instruction  relating  to  defendant's  treating 
the  policy  as  not  in  force  held  erroneoiu,  as  not 
supported  by  the  eTidence. — Armstrong  t.  Hn- 
tual  Life  Ins.  Co.  (Iowa)  954. 

In  an  action  for  premium  paid  on  insurance, 
predicated  on  fraud  in  connection  with  the  ap- 
plication, an  instructiwi  con^dered,  and  held  er- 
roneous, as  ignoring  the  issue  of  fraud  in  secur- 
ing the  application.— Armstrong  t.  Mutual  IJfe 
Ins.  Go.  (Iowa)  964. 

Disregard  of  statutory  requirements  in  the  Is- 
suance of  policies  field  to  render  them  void,  so 
that  no  assessment  for  losses  could  be  enforced 
thereunder.— Montgomei7  t.  Whitbeck  (N.  D.) 
327. 

I  S*  AToldams*  of  polley  fw  mlsnpM- 
sentetiimt  txmud,  or  breM^  of 
warrant  mt  oondition. 

It  was  not  the  duty  of  insured,  in  applying  for 
insurance,  to  adTise  the  company  of  every  time 
he  had  consulted  a  phyriclan  for  temporary  In- 
dispositions.—Blumenthal  T.  Berkshire  life  Ins. 
Co.  (Mich.)  17. 

Evidence  in  action  on  a  policy  of  insurance 
Aeld  insuffldeut  to  justify  recovery  on  the  poli- 
cy.—Farmora*  St  Ifuchants'  Ins.  Go.  t.  Hahn 
(Neb.)  265. 

S  6*  Forfeiture  of  polley  for  teoaok  of 
promlsBorj  warranty,  ooTOBant, 
or  eondltiom  Bvbseqvent. 

Where,  in  an  application  for  insurance,  the 
property  is  described  as  in  possession  of  a  ten< 
aut,  a  provision  as  to  vacancy  held  not  violated 
by  the  removal  of  a  tenant  in  possession  to  al- 
low the  entry  of  another  tenant.— Union  Ins. 
Co.  of  Lincoln  v.  McCulIough  (Neb.)  79. 

A  stipulation  in  a  policy;  that  it  should  not 
be  bindine  unless  the  premium  was  paid  before 
the  loss  wld  reasonable. — German  Ins.  Co.  v. 
Shader  (Neb.)  604. 

A  conT«rance  of  property  In  violation  of  re- 
strictions in  an  insurance  policy  Is  unimportant, 
if  the  property  is  reconveyed  before  loss.— GM^ 
man  Mut.  Pire  Ins.  Co.  v.  Fox  (Neb.)  652. 

A  conveyance  of  real  estate  by  one  joint  own- 
er to  the  other,  which  has  been  insured  in  their 
joint  names,  is  not  a  violation  of  a  clause  pro- 
hibiting  sale  or  transfer.— German  Mut.  Fire 
Ins.  Co.  v.  Fox  (Neb.)  652. 

Where  a  loss  occurred  while  plaintiff  was  in 
default  on  first  premium  note,  the  default,  un- 
less waived,  held  to  suspend  the  Insurance.— 
Hookor  V.  Continental  Ins.  Co.  (Neb.)  063. 

I  7*  Estoppel,  waiver,  or  aKreements 
affeeting;  risht  to  aTold  or  for- 
feit policy. 

In  an  action  on  au  insurance  policy,  instruc- 
tion as  to  waiver  of  couditEons  held  proper.— 
German  Ins.  Co.  v.  Stiner  (Neb.)  122. 

I  8.    Bisks  and  eaoaes  of  loss. 

That  an  insured  building  was  burned  by  a 
third  party  is  no  defeme  to  an  action  on  the 
polif?.— Union  Ins.  Co.  of  Lincoln  t.  McCul- . 
lough  (Neb.)  79. 

I  9.    BiKbt  to  proceeds. 

That  the  husband  of  a  married  woman  signs 
with  her  an  application  for  insurance  on  her 
separate  property  does  not  give  him  any  interest 


in  the  policy.—Union  uu.  Co.  of  unrein  v.  1 
CuUough  (Neb.)  79.  | 

i  10.  AetioMI  OB  pollolea.  1 

Undw  Code,  I  8^,  an  action  on  «  eocbr  ; 
relating  to  insnrance.  althousb  invc^Tia):  ^  ' 
matters,  may  be  brought  against  the  co^u?  ' 
in  the  county  wherein  it  was  made- — Cassr  , 
V.  Mutual  Life  &  Trust  Co.  (Iowa)  96L  I 

Under  Code,  $  3499,  an  indivisible  eeax.  < 
involving  the  taking  out  of  a  policy  of  kn;  1 
ance  ou  plaintiff's  life,  a  sale  thereof  by  iit'z:- 
ant  company,  and  the  payment  to  tte  latttr  -  1 
plaintiff  of  certain  shares  of  stock,  Md  i 
tract  of  insurance,  altboush    inTolviDtr  i 
matters,  and  pr<verlT  sued  on  In  coiintjr  rtt-  ' 
made.— Cameron  t.  Hutnal  lAte  &  Tm  & 
(Iowa)  961. 

In  an  action  on  an  insurance  policy,  s  cli^- 
misqnoting  "or"  as  "an"  in  tbe  guestioo  a^: 
of  Insured  In  Us  aroltcatlon,  k^a  not  cnor.- 
Blumenthal  T.  Berk&ire  lAt»  Ina.  Oo.  (MiA. 
17. 

A  party  cannot  allege  fall  compliance  vi^ 
conditions  of  a  policy,  and  on  tlie  trial 
that,  while  tbe  conditions  were   not  compb. 
with,  they  had  been  waived. — German  Ins.  0 
V.  Sbader  (Neb.)  604. 

Where  a  policy  provides  that  it  sbaU  act  \y 
enforceable  if  the  premium  is  not  rnid.  a  ti*~- 
er  must  be  pleaded  and  proved. — G^maa 
Co.  V.  Shader  (Neb.)  604. 

Where,  in  an  action  on  an  Insaranee  p'^?. 
defendant  alleged  failure  to  pay  the  premiEa 
held,  under  tbe  evidence,  error  to  direct  a  ^ 
diet  for  plaintiff.— Farmers'  ft  Merehantf  Is£ 
Co.  V.  Graff  (Neb.)  606. 

An  instruction  in  an  action  on  au  inntraof 
pfolicy  held  properly  refused,  where  tbe 
ance  was  for  $200  on  horses,  and  the  insor:- 
tlon  would  authorise  a  verdict  for  the 
value  of  the  horseo  killed,  which  the  pfxt 
showed  to  be  $240.— Hooker  t.  Contineatal  Ibl 
Go.  (Neb.)  663. 

In  an  action  on  an  insurance  policy.  defe&M 
for  nonpayment  of  an  ovadue  premium  ii9>- 
evidence  Md  to  support  verdict  for  defeodaoi 
—Hooker  ▼.  Contiuental  Ins.  Co.  (Neb.) 

An  instruction  that  the  burden  !■  on  plaimS 
to  prove  every  material  allegation  of  his 
tion  by  a  preponderance  of  tbe  evidence  is  pref- 
er.—Hooker  v.  Continental  Ina.  Ob.  (Neb)  flSt 

An  instruction,  in  an  action  to  reoov^  oa  u 
Insurance  policy,  that  plaintiff  mnat  show  t^i 
the  horses  killed  by  lightning  were  covered  b* 
the  policy,  was  proper.— Hooker  OontineBtL 
Ins.  Co.  (Neb.)  MS. 

Evidence  in  an  action  on  an  accident  pi^ 
held  to  support  a  verdict  that  death  resaitH 
from  the  accident,  as  claimed. — Woodmen  Acc 
Ass'n  V.  Hamilton  (Neb.)  989. 

An  allegation  of  settlement  of  all  <ivtsf 
which  a  certificate  bolder  In  an  accidmt  a!»> 
elation  had  or  might  have,  without  refereoce 
the  beneficiary,  in  a  suit  by  tbe  beneficiary 
the  death  of  the  insured  from  the  same  itc- 
dent,  does  not  refer  to  the  subsequent  deatli  < 
the  insured  and  states  no  defense  to  the  dcatk 
claim  beyond  the  payment  allezed. — Woodma 
Acc.  Ass'n  V.  Hamilton  (Neb.)  9S9. 

g  11 .  Mvtnal  benefit  iasaramoe. 

In  an  action  on  a  benefit  certificate,  a  circolir 
issued  by  defendant,  but  not  referred  to  in  ^ 
c-^ificate,  A0M  Inadmissible.— SInght  r.  St- 
preme  (Jooncll  of  Mystic  Toilers  (Iowa)  llltt 

Tn  an  action  on  a  benefit  ctftlficate,  s  1^ 
cnlar,  not  identified  as  coming  from  defcmiu: 
and  not  relied  on  by  insured,  inadmi-««ih>- 
—Sleight  V.  Supreme  Oouudl  of  Myttie  Tvikn 
(Iowa)  1100. 
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described  in  the  bond.— O'Banion  t.  DeGarmo 
(Iowa)  789. 

Where  a  protest  was  addressed  to  a  board 
empowered  to  grant  saloon  licenses,  held,  that 
the  protest  was  61ed  in  the  proper  office  within 
the  meaning  of  the  law,  and  under  Comp.  St. 
1901.  c.  50,  §  3,  it  was  the  duty  of  the  board  to 
appoint  a  day  for  hearing  the  case. — Moorea  T. 
State  (Neb.)  226. 

INTOXICATION. 

Opinion  e^■idence  as  to  intoxication  of  accused, 
see  "Criminal  Law,"  |  9. 

INVESTMENT. 

Of  funds  of  decedent's  estate,  see  "Ezecntors 

and  Administrators,"  t  2. 
Of  school  district  funds,  see  "Schools  and 

School  Districts,"  |  1. 

IRRIGATION. 

Bee  '*Waten  and  Wat«r  Ooorses,"  |  1. 


ISSUES. 

iew  on  a] 

JAILS. 


Presented  for  review  on  apiieal,  see  "Appeal 
and  Error,'*  |  5. 


See  "Prisons.' 


JEOPARDY. 


Former  jeopardy  bar  to  prosecution,  see  •'Crim- 
inal Law,"  i  2. 

JOINDER. 

Of  causes  of  action,  see  "Action."  I  1. 

Of  offenses  in  indictment,  see  "Indictment  and 

Information,"  § 
Of  parties  In  proceedings  for  new  trial,  see 


■  P 


ew  Trial,"  t  8. 


JUDGES. 

See  "Courts"';   "Justices  of  the  Peace." 
Mandamus  to  Judge,  see  "Mandamus,"  S  2. 
Remarks  and  conduct  of,  at  trial,  see  "Criminal 

Law."  S  13:  "Trial,"  |  1. 
Signature  to  judgment,  see  "Judgment,"  |  4. 

I  1.   AppoiBtmant,    qnallfloatlan,  and 

tenvie. 

A  police  magistrate  is  a  district  officer,  with- 
in the  provision  of  Const,  art.  16,  S  13,  for 
the  election  of  all  district  officers  at  the  gen- 
eral election.— State  v.  Moores  (Neb.)  1011. 

Where  relator  was  elected  police  judge  for 
two  years  in  1896,  regular  elections  for  police 
magistrates  in  the  dii^triet  comprising  the  city 
in  which  he  was  elected  should  be  held  every 
two  years  thereafter.— State  t.  Moores  (Neb.) 
1011. 

Under  Const  Bill  of  Righta,  f  22,  the  electors 
of  Omaha  were  not  deprived  of  their  right  to 

elect  a  police  mnnistrate  at  the  election  pro- 
vided in  the  Constitution  for  that  purpose  by 
a  failure  of  the  Legislature  to  make  any  special 

firovision  for  such  election. — State  t.  Moores 
Neb.)  1011. 

I  8.   Blslits,  powers,  duties,  amd  UabU- 
Ities. 

A  court  presided  over  by  the  successor  of  a 
deceased  judge  can  grant  or  deny  a  motion  for 
new  trial  in  a  cat;e  tried  by  the  deceased  while 
hi  office.— Union  Fac^  B.  Co.  t,  Lotway  (Neb.) 
527. 


JUDGMENT. 

Decisions  of  courts  in  general,  see  "Coort*.'" 
t  1. 

Effect   as   curing  defecta  in   pleadini^,  »tt 

"Pleading,"  8  8. 
Enforcement  by  creditors'  soit,  see  *H^«dli>^r»' 

Suit." 

Interest  on  judgments,  see  "Interest,"  |  L 

Review,  see  "Appeal  and  Etror." 

Review  of  discretion  of  court  In  Tacmtioo 

judgment,  see  "Appeal  and  Error."  {  27. 
Sales  under  judgment,  see  "Judicial  Sales." 
Variance  Iwtween  name  hi  process  and  juls- 

moit,  see  "Names." 

/n  aeUoTu  by  or  agoinsC  parUeular  eEoaset  qf 
partleM. 

See   "Executors  and  AdminiBtrators,"   I  6: 
"Shwiffa  and  Constables."  i  2. 

In  parUcular  dvU  acttona  or  proeee^atgt. 
See  "Divorce,"  |  3;  "Replevin."  f  S. 
Foreclosure,  see  "Mortgages,"  I  7. 
On  appeal  or  writ  of  error,  see  "Appeal  as-i 

Error,"  S  31. 
Personal  judgment  for  deficiency  oo  forecto- 
,    sure,  see  "Mortgages,"  S  H- 
j  Probate  proceedings,  see  "WUIb,"  {  4. 
I  To  establish  trust,  see  "Trusts,'*  i  4. 

I  1.   ITntwe  wd  wssesllsli  ^m.  ^wei  al 

Where  the  attempted  service  fails  to  reacb 
the  party  to  be  served  in  any  way,  a  judgmeat 
founded  thereon  is  absolutely  void.— Baldwin  v. 
Burt  (Neb.)  401. 

9  2.    By  default. 

Kviden(-e  of  fraud  in  the  entry  of  a  jiidgiD«:t 
by'  default  held  insuffident  to  Jnati^  a  vacatka 
thereof.— Johnson,  Lane  &  Co.  t.  Kaab-Wright 

Co.  (Iowa)  760. 

On  an  application  to  set  aside  a  judgma; 
against  a  defendant  for  fraud,  under  Code.  £ 
40til,  the  burden  of  proof  of  fraud  and  of  a 
sufficient  defense  is  on  the  defendant. — Jofaa- 
son,  Ume  &  Co.  v.  Nash-Wright  Co.  (lowar 
760. 

An  attorney's  opinion  that  defendant  had  i 
good  defense  to  an  action  and  a  good  coontfr- 
claim.  without  any  facts  stated  constituting  t 
defense,  beJd  Insufficient  to  authorise  the  va> 
cation  of  a  default  judsment.— Johnson,  Lane 
&  Co.  V.  Nash-Wright  Co.  (Iowa)  760. 

An  answer  setting  up  a  counterclaim  on  an 
application  to  set  aside  a  default  judgment  hf  'i 
an  insufficient  statement  of  a  defense,  within 
Code.  8  4091.— Johnson,  Lane  &  Co.  t.  Nasb- 
Wright  Co.  (Iowa)  760. 

On  an  application  to  vacate  a  judgment  bj 
aefault,  where  it  fairly  appears  from  toe  papers 
that  the  moving  party  has  a  good  cause  of  ao 
tion,  the  necessity  oi  affidavit  of  merits  is  ftt 
the  court.— Crane  &  Ordway  v.  Sanntry  (Mian.) 
;  794. 

j    Held  not  an  abuse  of  discretion  to  set  anfc 
a  Judgment  of  dismissal  on  terms. — Crane  t 
i  Ordway  v.  gauntry  (Minn.)  794. 

I  Where  a  personal  judgment  la  r«nderri 
j  against  a  defendant  on  a  cross-petition  in 
'  which  no  relief  is  prayed  against  him,  it  ii 
error  to  refuse  to  vacate  auch  Judgmot.— 
'.  Koehler  v.  Reed  (Neb.)  380. 

A  default,  by  a  party  properly  served,  is  a 
'  confession  only  of  facts  pr^wrly  pleaded.—Car 
nahan  v.  Brewster  (Nebl)  oOO. 

I  }  3.    On  trial  of  lasuea. 

I  Where  the  pleadings  are  sulttdent  to  brintt  the 
subject-matter  of  an  aetton  before  the  coart. 
the  decree  cannot  be  attacked  for  want  of  fiad- 
Ings.— Clzek  V.  Chwk  (Neb.)  6S7. 

A  motion  for  judgment  notwifliBtandlag  the 
I  verdict  wUl  not  be  sustained  where  there  n  aa 


issue  nniler  the  evidence  for  the  Jvtt,— Nelson 
V.  Grondahl  (N.  D.)  209. 

On  a  motion  for  judgment  notiA'ithstanding  the 
verdict,  a  new  trial  will  not  be  awarded  or 
error  considered  which  can  only  be  remedied 
by  new  trial,  where  the  moving  party  failed 
to  unite  with  his  motion  a  request  for  the 
alternative  (Hf  a  new  trial — Pine  Tree  Lumlw 
Co.  T.  City  of  Fargo  (N.  D.)  357. 

I  4.    Entry,  reoord.  and  doeketft&B. 

Code,  8  3777,  relating  to  the  clerk  entering 
judgment  on  the  verdict  of  a  jury,  held  directory 
merely. — Bevering  y.  Smith  (Iowa)  1110. 

The  signature  of  a  preaiding  judge  to  a  de- 
cree is  not  eKscntiat  to  its  Talidity.— Gallentlne 
v.  Cummings  (Neb.)  178. 

£>very  change  by  the  clerk  in  a  journal  entry 
previously  approved  by  the  court  is  void,  unless 
made,  under  Code  Civ.  Proc.  S  604,  by  mo- 
tion after  notice.— Fisk  v.  Osgood  (Neb.)  237. 

Courts  have  Inherent  power  to  enter  judg- 
ments or  decrees  nnnc  pro  tone— 'Flsl^  t.  Os- 
good <Meb.)  287. 

I  6.    Opeuing  or  ▼aoaUiis* 

A  proposed  answer  containing  a  mere  general 
denial  h^d  an  insufficient  statement  of  a  de- 
fense to  an  action  to  sustain  a  proceeding  to 
vacate  a  judgment,  under  Code,  8  4091.— John- 
son, lAne  &  Co.  V.  Nash-Wright  Co.  (Iowa) 
760. 

Where  a  party  served  by  publication  seeks  to 
avoid  a  judgment,  he  must  tender  an  answer 
with  his  implication  to  vacate,  showing  a  valid 
defense.— Waters  v.  Raker  (Neb.)  78. 

Where  plaintiff  seeks  to  enforce  a  void  jndg- 
ment,  one  who  merely  t^^sists  is  not  governed 
by  the  rule  requiring  a  party  seeking  relief 
against  such  a  judgment  to  show  a  meritorious 
defense, — Baldwin  v.  Burt  (Neb.)  401. 

Code  Civ.  Proc.  $  »i02,  subd.  3,  providing  for 
the  vacating  of  judgments,  applies  only  to  void- 
able judgments. — Baldwin  v.  Burt  (Neb.)  401.' 

Trial  court  held  entitled  of  its  own  motion 
to  set  aside  a  judgment  which  was  the  result  of 
a  series  of  erroneous  rulings  at  the  same  term 
at  which  the  judgment  was  entered,  though  the 
judgment  was  entered  after  mature  delibera- 
tion.—Smith  T.  Milwaukee  Electric  Bj.  &  light 
Co.  (Wis.)  823. 

S  6.    Eqnitable  relief. 

A  proceeding  to  vacate  a  judgment  under 
Code,  H  4091,  40&4.  4095.  is  by  petition  in  the 
original  action  and  by  suit  in  eqaity.^ohnaon. 
Lane  &  Co.  v.  Nash-Wright  Co.  (Iowa)  760. 

Where  a  party  bos  procured  a  judgment,  his 
right  to  have  the  benefit  of  it,  or  to  the  privi- 
lege of  defending  it  In  the  Supreme  Court, 
should  not  be  denied  him  by  grantmg  a  petition 
in  equity,  except  in  an  extraordinary  case. — 
Langan  v.  Parkburst  (Neb.)  63. 

Equity  will  not  relieve  against  a  judgment 
at  law,  unless  complainant  shows  a  defense  on 
the  merits  and  diligence. — Dorwart  v.  Troyer 
(Neb.)  116. 

Evidence  held  sufficient  to  show  that  a  judg- 
ment entered  by  default  was  entered  through 
an  excusable  misunderstanding  on  the  part  of 
defendant's  attorneys. — MacCall  v.  Looney 
I  Neb.)  23a 

A  misunderstanding  between  attorneys  held 
a  sufficient  ground  for  setting  aside  a  default 
ju^^ent  on  petition  after  the  term. — MacCall 
T.  Looney  (Neb.)  23S. 

The  provisions  of  Code  Civ.  Proc.  9  602,  guar- 
antying relief  against  a  judgment  after  the 
term,  are  concurrent  with  equity  jnrisdiction.— 
MacCall  t.  Looney  (Neb.)  23S. 

The  recording  of  a  deed  not  referring  to  a 
finding  and  deoee  does  not  set  in  motion  lim- 


itations as  against  an  action  to  set  t  i 
decree.^ — Onsbing  t.  Schoeneman  ^et 

'  A  party  against  whom  judgment 
rmdered  by  default  is  not  entitled 
junction  to  restrain  its  collection, 
has  a  meritorious  defense  and  no 
remedy  at  law. — Koehler  v.  Heed  (Net 

Where  a  decree  enjoining  a  judgmt 
tioDB  the  injunction  on  payment  into  f  < 
sum  more  than  sufficient  to  satisfy  an  : 
lien,  it  is  unnecessary  to  consider  tb  i 
priorities  of  the  right  to  a  set-off  an  I 
torney's  lien.  —  Commercial  State  i 
I  Ketcbum  (Neb.)  614. 

j    Insolvency  of  the  judgment  creditor 
I  for  a  suit  by  n  judgment  debtor  to  e 
'  lection  of  the  judgment  for  the  purpo  i 
forcing  a  s^-off.— Commercial  State 
;  Ketcbum  (Neb.)  614. 

Equity  will  not  grant  relief  agala 
fault  judgment,  where  the  applicant  < 
served  and  negligently  failed  to  appi 
Hale  V.  Metz  (Neb.)  1004. 

8  T.   Collateral  attack. 

A  judgmMit  rendered  by  a  court 
juiisdiction  is  void.— lliomily  v.  PTenti 
728. 

A  judgment  cannot  be  collaterally  I 
where  the  only  objection  against  a  i  i 
service  is  the  fact  that  it  was  not  vf 
the  deputy.— Muchmore  v.  Guest  (Neb.)  i 

]    MTiere  the  court  had  jurisdiction  of  i 
ties  and  the  subject-matter,  its  decre  1 
I  ^en  to  collateral  attack.- Giiek  t.  CI» 

I  8.    Murgvr  and  hm,r  of  eanaes  ol  t 
and  defenses. 

A  judgment  establishing  the  invalid! 
election  attempted  to  be  made  at  the  < 
election  in  1899  held  not  res  judicata  i 
power  to  hold  an  election  at  the  general  I 
in  I901.-State  v.  Moores  (Neb.)  1011. 

An  action  by  an  employ^  under  an  en 
tract  of  employment,  after  bis  wronj  i 
charge,  for  a  month's  salary,  held  an  el< 
remedies,  precluding  a  subsequent  rect 
further  damages.— Ornstein  r.  Yabr  &  I 
Drug  Co.  (Wis.)  826. 

9  9-    ConelnslTenesB  of  adlndloal  i 

Where  the  question  as  to  whether  • 

bonds  crented  an  indebtedness  against  i  : 
was  determined  in  a  former  action  i: 
other  indebtedness,  the  decision  is  res 

in  a.  subsequent  action  between  the  sa  i 

ties.— Reynolds  v.  Lyon  County  (Iowa)  I 

Where  a  federal  court  and  a  state  coi  l 
concurrent  jurisdiction  over  matter  i: 
the  adjudication  of  one  is  binding  on  th 
—Reynolds  v.  Lyon  County  (Iowa)  109 

A  final  order  or  decree  is  conclusive  ii  { 
sequent  action  between  the  same  partiet  : 
matters  adjudicated.— Agnew  v.  Omat 
Bank  (Neb.)  189. 

Where  a  suit  is  dismissed  as  to  one 
defendants  without  prejudice,  it  leaves  e  i 
fendant  as  if  he  had  never  been  a  part}  I 
a<>tion.— Agnew  t.  Omaha  Nat.  Bank  I 
189. 

Where  plaintiff  alleged  a  nartnersldpt 
preliminary  decree  found  tnat  It  exlsti  1 

reserved  tbe  case  for  an  accounting,  ai  I 
defendant  was  dismissed  out  of  the  cas 
that,  in  a  subsequent  action  between  i  i 
and  the  defendant  dismissed,  the  latt  : 
not  concluded  by  the  preliminary  decre  . 
new  V.  Omaha  Nat.  Bank  (Neb.)  189. 

Where,  before  dismissal  as  to  one  of  i 
defendants,  there  has  been  a  decision  i 
of  several  issues  which  does  not  fix  t 
bility  of  the  defendant  who  is  subsequen  . 


mifiied,  such  prdlmlDarr  decree  la  not  rea  judi- 
cata^Acfnew  t.  Omaha  Nat  Bank  (Neb.)  189. 

To  mahe  an  order  final  and  conclusire  in  a 
subsequent  action,  it  must  have  been  a  com- 
plete disposition  of  the  matter  in  controTersy. 
— Asmew  T.  Omaha  Nat.  Bank  (Neb.)  189. 

Where  a  second  suit  is  upon  the  same  cause 
of  action  and  between  the  same  parties  as  the 
first,  the  Judgment  in  the  former  is  conclusive 
aa  to  every  question  which  was  or  might  bnve 
been  litigated.— Schlemme  t.  Omaha  Gas  Mfg. 
Co.  (Neb.)  644. 

A  judgment  on  a  question  directiy  Involred 
in  one  suit  Ii  conclusive  in  anoUier  suit  be- 
tween the  same  parties. — Schl«nme  Omaha 
Gas  Hfg.  Oo.  (NS.)  044. 

A  mortgagee  of  cattle  cannot,  in  a  proceeding 
nnder  the  herd  law  (Comp.  St.  1901,  c.  2,  art. 
3,  fS  1,  2),  be  bomid  by  au  award  made  with- 
out giviiur  him  a  hearing.— Qoff  v.  Byers  Bros. 
&  Co.-  (Neb.)  1037. 

Withdrawal  of  a  claim  of  a  judgment  cred- 
itor against  an  insolvent's  estate  pending  a 
reterence,  and  subsequent  dismissal  by  reason 
thereof,  Md  not  res  judicata  of  the  validity  of 
such  daim.— Fischbeck  v.  Mieleni  (Wis.)  426. 

{10.  Aaalcnment. 

Where,  at  the  date  of  an  assignment  of  cer- 
tain judgments  and  a  transfer  of  property  pur- 
chased thereunder,  the  judgments  hod  been 
nearly  paid,  the  assignee  only  acquired  the 
rights  of  the  assignor  as  of  toe  date  of  the 
transfer.— Fischbeck  v.  Mieleui  (Wis.)  426. 

{11.  Actions  on  JndBmenta. 

A  petition  in  an  action  on  a  judgment,  alleg- 
ing that  it  is  absolute,  snfflciently  alleges  that 
It  is  operative  and  effective.— Brown  v.  Helsley 
(Neb.)  187. . 

Evidence  in  an  action  on  a  judgment  of  the 
county  court  agninst  a  decedent  in  his  lifetime 
held  to  sustain  verdict  for  plaintiff.— Wolcott's 
Estate  V.  McCormick  Harvesting  Mach.  Co. 
(Neb.)  216. 

JUDICIAL  NOTICE. 

In  dvil  actions,  see  "Bvidence,"  8  1> 

JUDICIAL  SALES. 

Of  property  of  infant,  see  "Guardian  and 

Ward/'  {  3. 
On  execution,  see  ^'Execution,**  |  ^ 

The  notice  of  a  judicial  nale  should  contain 
such  a  description  as  to  inform  the  public  of 
the  nature  of  the  property  to  be  sold.— Morrison 
V.  Lincoln  SftV.  Bank  &  Safe-Deposit  Co.  (Neb.) 
230. 

JURAT. 

Of  officer  taking  affidavit,  see  "Affidavits." 

JURISDICTION. 

(bilateral  attack  on  judsrnicnt  for  want  of  Juris- 
diction, see  "Judgment,"  8  7. 
Effect  of  appearance,  see  '  A[^arance." 

JurtgdicOon  afparticularacUonfiorprocecdinga. 

Aeninst  estate  of  ward,  see  "Guardian  and 

Ward,"  §  4. 
For  breach  of  covenant,  see  "Covenants,"  S  3. 
Probate  proceedings,  see  "Willa."  {  4. 
Relief  against  judgment,  nee  "Judgment,"  g  6. 

Jurlsdietian  of  particular  Bitbjecta. 
Determination  of  linltility  of  heirs  for  debts  of 
intcstntb  aee  "Descent  and  Distribution," 


SpeetaliiOlMMMonm. 
Appellate  Jurisdiction,  see  "Appeal  aiMl  Ernr.' 

Justices'  courts  in  dvll  cases,  aea  "Justice*  £ 

the  Peace,"  {  2. 
Particular  courts,  see  "ConrtSL** 

JURY. 

See  "Grand  Jury." 

Charge  on  duties  of,  see  "Criminal  Tjaw."  1 11 
Custody  and  conduct,  see  "Criminal  Lav.  i 

17  ;  ^TriaL"  I  10. 
lustructions  In  dvil  acti<ms.  see  "^ial,'*  H  I- 

10. 

InBtrnctions  in  crhnioal  proeecations,  see  "Ctm- 

inal  Law,"  |  16. 
Questions  for  Jnry  in  criminal  prosecution^.  M 
"Criminal  Law,^'  {  14. 

nestiona  of  fact  for  jury,  see  TTrial,''  {  4. 
aking  case  or  question  from  jtUT  at  trial  ice 
"Trial,"  |  4. 
Verdict  in  civil  actions,  see  "Trial."  1  11. 

(  1.   Campeteney  mt  Jwon.  oJuUlcmcM. 
and  objsotlona. 

Under  Code,  {  5360,  providing-  for  cfaallen^*! 
for  cause  in  criminal  cases,  the  relati<Ki  of  ii- 
torney  and  dient  between  veuirexnan  and  coto- 
ty  attorney  lield  no  ground  for  chaUenge  U*: 
cause.- State  v.  Carter  (Iowa)  710. 

Facts  held  to  require  a  challenge  to  a  jnrr 
for  having  a  formed  opinion  to  be  anstained.- 
State  v.  Crofford  (Iowa)  889. 

Under  Comp.  Laws,  {  11,947,  the  court  pr-r- 
erly  overruled  a  Juror's  challenge  for  canj-i. 
— People  v.  Quimby  (Mich.)  1061. 

JUSTICES  OF  THE  PEACE 

i  1.  CItU  Jurisdiction  aad  antkority. 

An  action  to  recover  one-half  of  a  specific  sob 
alleged  to  have  been  frandalently  withbckl  fKi 
tbe  partnership  settlement  keld  maintainable  be- 
fore a  justice  of  the  peace. — Erret  t.  Fkitchan! 
(Iowa)  963. 

{  2.   Prooednre  In  olvil  eases. 

In  an  action  before  a  juntice,  held  that  tt* 
pleadings  were  closed  on  filing  of  a  reply 
plaintiff;  and  defendant  was  entitled  as  a  nui- 
ter  of  right  to  a  continuance  not  exceeding  on^ 
wedc,  under  (Jen.  St.  1801.  {  4990.— Kenned; 
V.  Kellum  (Minn.)  702. 

{  3.    Bevtew  of  proeeedlnga. 

Where  defendant  did  not  appear  generally  i" 
justice  court,  but  did  appear  in  the  circnit  com 
on  appeal,  and  there  by  leave  of  oonrt.  filed  tbr 

E'  lea  of  the  general  issue,  held  that  he  wouM 
ave  to  give  notice  of  a  defense  not  admis^i'  '' 
under  the  general  issue,  as  required  by  ciririn^ 
court  rule  7  (3)  in  a  case  begun  in  the  drmit 
court.- Ward  v.  Heed  (Mich.)  438. 

Prior  to  Laws  1901,  p.  484,  c  85,  no  appe*: 
to  the  district  court  lay  from  a  judgment  ia 
forcible  entry  and  detainer  of  a  justice.— Sulli- 
van Transfer  Co.  v.  Paska  (Neb.)  163. 

An  appeal  from  the  judgment  of  a  jastic 
will  not  be  dismissed  because  appellant  f-i^^' 
to  file  a  transcript  within  30  days  from  the  jo'if- 
ment,  where  such  failure  was  not  througb  the 
fault  of  the  appellant.— Hagadorn  v.  Wagooa 
(Neb.)  184. 

Where  plaintiff  appealed  from  the  judgment 
of  a  justice,  and  defendant  moved  the  distrirt 
court  to  dismiss  the  appeal  because  the  tns- 
script  was  not  complete,  the  proper  prored'j™ 
was  a  suggeKtioo  of  diminution  of  tlie  recori 
—Wolcott's  Estate  v.  McCormick  Harvestis; 
Mach.  Co.  (Neb.)  210. 

It  is  not  error  for  a  district  court  to  den?  i 
mtition  to  dismiss  an  appeal  from  a  juitiK 
court,  taken  upon  Qoestions  of  law  on^t  yrbat 


appeal  has  been  regalarly  taken  and  per-  < 
'ftea,  and  the  groands  of  the  motion  relate  to  ; 
'roKuta~ritieB  in  the  proceedings  in  the  justice 
otii-t  which  do  not  affect  the  district  court's  ; 
[ii-i»dict)on  of  the  appeal.— Olson  v.  Shirley  (N.  ; 
>->   297.  ! 

T'nder  Rer.  Codes  1899.  !  6771a.  Juld.  that; 
h<>  <>ffect  of  reversing  a  justice's  judgment  dis-  j 
I]  i>i.-sing  plaintiff's  action  was  to  reopen  the  , 
so  as  to  render  proper  a  hearing  on  the  ; 
nerita  In  the  district  court.— Olsou  t.  Shirley 
2^.  I>.)297. 

KNOWLEDGE. 

Actual  or  constrnctive  knowledge,  see  "Notice." 

Sy  grantee  of  fraud  in  conr^anee,  see  "Fraud- 
ulent ConTeyances,"  |  1. 

Effect  of  ignorance  of  cause  of  action  on  lim- 
itation, see  "Limitation  of  Actions,"  |  1. 

Of  custom,  see  "Cnstoms  and  Usagee." 

LACHES. 

Effect  in  equity,  see  "Equity,"  8  1. 
In  action  on  note,  see  "Bills  and  Notes,"  S  6. 
In  proceedings  for  prohate,  see  "Wills."  J  4. 
or  <^nimantto  public  lands,  see  "Public  Lands," 

LAKES. 

See  "Waters  and  Water  Courses,' 


I  8. 


LANDLORD  AND  TENANT. 

Leases  of  public  lands,  see  "Public  Lands,"  i  1. 

Mandamus  to  review  proceedings  to  procure  li- 
censes, see  "Mandamus,"  {  2. 

Mining  leases,  see  "Mines  and  Minerals,"  1 1. 

Specinc  performance  of  lease,  see  "Specific  Per- 
formance," S  1. 

i   1.   Iiandlord'a  title  and  reTerslon. 

A  city,  having  easement  only  in  certain  lots 
conveyed  to  it  for  levee  purposes,  its  lease  of 
the  same  for  building  punioses  held  T<dd.— San- 
born V.  Van  Du7ne  (Minn.)  41. 

i  2.    Terms  for  rears. 

Acceptance  of  check  from  tenant  in  default 
held  not  to  waive  the  forfeiture,  in  the  absence 
of  a  showing  that  the  check  was  received  with 
knowledge  of  a  proposed  limitation  of  its  appli- 
ontion  to  future  rent. — Cochran  v.  Philadelpbls 
Mortgage  &  Trust  Co.  (Neb.)  1061. 

S.  8.   Prealaes.  and  enjoyment  and  we 
tlMreof. 

TTnder  a  lease  requiring  the  tenant  to  return 
the  premises  in  as  good  condition  as  when 
received,  the  tenant  cannot  leave  on  the  prem- 
ises his  own  property,  which  had  lieen  injured 
by  a  fire,  where  the  tenancy  was  terminated 
by  agreement.— Boardman  v.  Howard  (Minn.) 
84. 

Where  the  use  of  a  hall  and  doorway  was 
necessarily  incident  to  the  lease,  an  obstruction 
thereof  by  the  lessor  held  an  eviction,  which 
the  lessee  may  tceat  as  total  or  partial,  at  his 
election.— Kitchen  Bros.  Hotel  Co,  t.  PhilUn 
(Neb.)  487. 

A  covenant  for  quiet  enjoyment  of  the  leased 
premises  is  implied  from  the  demiso. — Kitchen 
Bros.  Hotel  Co.  t.  Philbin  (Neb.)  487. 

A  lease  of  a  part  of  a  building  passes  with 
it  everythlni;  necessnry  to  the  enjoyment  of 
the  part  demiaed.— Kitchen  Bros.  Hotel  Co.  t. 

Philbin  (Neb.)  487. 

Where  a  room  on  the  ground  floor  of  a  hotel 
building  was  leased  to  a  ticket  broker,  the  lease 
fce/d  to  carry  with  it  the  use  for  the  lessee's 
customers  of  a  door  and  hallway  leading  from 
the  rotimda  of  the  hotel  to  the  room  leased. 
-Kitchoi  Bros.  Hotel  Co.  t.  Philbin  (Neb.) 
487. 


Where  plalntiCf.  suing  on  a  written  leo 
tached  a  copy  to  hia  complaint,  and  tht 
contained  a  covenant  to  'Svrite  $400  ins 
upon  building,"  an  avermeut  tiiat  defend; 
lowed  the  insurance  to  lapse  does  not  s 
breach  of  covenant.— Johnson  t.  Kindred  I 
Bank  (N.  D.)  588. 

§  4.    Rent  and  adTaneea. 

Evidence  in  an  action  for  rent  held  su 
to  warrant  a  finding  that  there  had  been 
tiement  between  the  parties.— Stevens  v.  '. 
Bley  (Mich.)  571. 

In  an  action  for  rent,  the  charge  to  tht  i 
on  returning  Into  coui-t  without  having  i  : 
on  a  verdict,  as  to  the  burden  of  proof,  he 
ficient,  in  view  of  the  instructions  in  thi 
eral  change. — Stevens  v.  Beardsley  (Mich, 

Where,  in  an  action  for  rent,  fraud  im  ' 

the  making  of  the  lease  is  alleged,  it  mi  I 

specificaliy  alleged,  and  the  fraudulent  i  : 

charged  in  the  answer.— Bauer  v.  Taylor  ! 
268. 

Where,  in  an  action  for  rent,  the  ansvt  i 

leged  fraud,  and  uo  knowledge  on  the  pi  i 

the  lessor  of  the  fraud,  and  no  fraudnlMit  i 

Is  charged,  evidence  of  such  fraud  is  Inad  i 
ble.— Bauer  v.  Taylor  (Neb.)  268. 

Where  a  lessee  has  been  induced  by  frs  i 
enter  into  a  lease,  he  may,  Id  an  action  fi 
rent,  recoup  the  damages  suffered. — Bat  i 
Taylor  (Neb.)  268. 

Where  a  lessee  elects  to  treat  an  ev  • 
as  partial,  he  may  mniutain  a  counterclai 
damages  on  the  implied  covenant  for  quii 
joymeut.— Kitchen  Bros.  Hotel  Co.  v.  P  i 
(Neb.)  487. 

In  foreclosing  a  lien  on  crops,  the  court 
erly  refused  to  retain  more  of  the  crops  : 
necessary  to  discharge  the  amount  due.—  [ 
rich  V.  Schwartz  (SSb.)  636. 

}  6.   He-entry  and  reooTery  of  po:  i 
slon  by  landlord. 

In  an  action  by  a  tenant  for  an  unlawfi 
try  of  the  landlord,  an  instruction  that  i 
tenancy  bad  terminated,  and  defendant  usi  i 
dinary  care  in  removing  the  goods,  he  wo 
liable  In  damages  for  a  resulting  injury, 
proper.- Ish  v.  Marsh  (Neb.)  58. 

Under  a  lease  providing  that  on  defat  - 
rent  the  landlord  may  retake  possession  \ 
out  former  notice,  a  right  to  maintain  a 
tion  of  detention  accrues  after  default 
statutory  notice  to  the  tenant— Cochran  v.  ■ 
adelphia  Mortgage  &  Trust  Co.  (Neb.)  10(  I 

LAND  OFFICE. 

See  "Public  Lands,"  1 1. 

LANDS. 

See  "Public  Lauds." 

Mineral  lands,  see  "Mines  and  Mlnorals." 
Registration  of  land  titles,  see  "Becords." 

LARCENY. 

See  "Robbery." 

Admissibility  of  evidence  of  acts  and  de( ' 
tinns  of  conspirators,  see  "Criminal  I : 

5  a. 

Admissibility  of  evidenoe  of  other  offenses 

"Criminal  Law,"  8  6. 
Character  of  accused,  see  "Criminal  Law," 
Duplicity  in  indictment,  see  "Indictment 

Information,"  fl  ^. 
Harmless  error,  see  "Criminal  Law,"  §  18. 
Opinion  evidence,  see  "Criminal  I>aw,    I  ■ 
Principals  and  accessories,  see  "Criminal  L  i 


Where  accused  explains  bis  possession  of  stol- 
en property  hj  stating  it  wag  pledged  to  him 
by  a  BtraDeer  to  secure  a  loan,  tbe  truthfulness 
of  the  exi>Ianation  is  for  the  jury's  determina- 
tion.—State  V.  King  (Iowa)  712. 

In  a  prosecution  for  larceny  from  a  room- 
mate, evidence  as  to  whether  any  burglaries 
were  committed  in  an  adjoioing  building  dur- 
ing the  same  night  is  inadmiasible  as  tending 
to  establish  tbe  guilt  of  accused.— State  t.  King 
(Iowa)  712. 

In  a  prosecution  for  larceny  of  a  watch,  an 
Instnictfon  that  accused's  possession  cast  on 
him  the  burden  of  explaining  how  the  watch 
came  into  his  possession  is  not  objectionable 
as  casting  on  him  the  burden  of  establishing 
his  Innocence. — State  v.  King  (Iowa)  712. 

Evidence  examined,  and  held  to  support  a  ver* 
diet  of  Rti!Ity  of  larceny.— Van  Syoc  v.  State 
(Neb.)  266. 

Evidence  that,  a  day  or  two  before  the  larceny 
was  committed,  the  person  from  whom  the  mon- 
ey was  alleged  to  have  been  taken  had  similar 
money  in  his  possen!)ion,  was  not  inndmissible,  as 
too  remote.~Van  Syoc  v.  State  (Neb.)  266. 

That  property  alleged  to  have  been  stolen  was 
taken  without  the  consent  of  tbe  owner  may 
be  inferred  from  drcumstances  shown  in  the 
erldencc.— Van  Syoc  v.  Suto  (Neb.)  266. 

Evidence  held  to  suRtaiu  a  conviction  of  lar- 
ceny.—O'Brien  V.  State  (Neb.)  649. 

LAW  OF  THE  CASE. 

Decision  on  appeal,  see  "Appeal  and  Error." 
S  30. 

Previous  decisions  in  same  case  as  law  of  the 
case,  see  "Courts,"  8  1. 

LAWS. 

Or  other  states,  judicial  notice,  see  "Evidence," 
S  2. 

LEASES. 

dee  "T^andlord  and  Tenant.** 

Of  public  lands,  see  "Public  Ijinds,"  |  1. 
Slinini;  leapcs,  see  "Mines  and  Minerals,"  f  1. 
Specific  performance,   see   "Specific  Perform- 
ance," )  1. 


See  "Wills.* 


LEGACIES. 
LEGACY  TAX. 


See  "Taxation,"  |  9. 

LEVY. 

Of  execution,  see  "Execution,"  {  S. 
Of  taxes,  see  "Taxation,"  |  2. 

LIBEL  AND  SLANDER. 

(  1.  Words   and   aots   aotlonalile,  and 
liability  therefor. 

One  who  puts  a  libel  in  circnlAtion  is  liable 
for  any  suhsenuent  publications  which  are  the 
natural  cnnseyuence  of  his  act.— Sohmuck  t. 
Hill  (Neb.)  158. 

Where  a  libelous  letter  was  addressed  to 
plaintiff  and  her  employer  jointly,  and  it  was 
turned  over  to  the  employer  to  rend,  there  was 
a  publication. — Sohmuck  v.  Hill  (Neb.)  158. 

Where  a  libelous  lett»  is  so  addressed  that 
it  will  reach  a  tliird  person,  and  it  does  so  reach 
him,  there  is  a  KiilUcient  publication.— Schmnck 
V.  HiU  (Neb.)  15& 


For  sale  of  intoxicating  liqaota,  see  "Intmi- 

cating  Liquors."  S  1. 
Injuries  to  licensees,  see  "Negligence."  i  1; 

^'Railroads,"  S8  4-7. 
Mandamus  to  review  proceedings  to  pnrGie. 

see  "Mandamns,"  i  2, 

LIENS. 

Effect  of  assignment  for  benefit  of  creditors 
see  "Assignments  for  Benefit  of  Oediloh.' 
12. 

Subrogation  to  right  to  Hen,  see  "SobrosstioG.* 

LienM  acquired  by  parUcuJar  reme^et  or  pi* 

oeedlnflw. 
See  "Taxation,"  |  3. 

Particulair  cZoiaes  of  lieta. 
See  "Mechanics'  Liens." 
For  corporate  debts,  see  "Corporationa"  I  6. 
For    debts    against    decedents  estaief, 

•■Wills."  I  6. 
For  public  improvMnents,  see  "MunidptI  C«- 

porationa,"  f  8. 
Landlord's  lien  for  rent,  see  "LandJord  ud 

Tenant."  S  4. 
Mortgage,  see  "(battel  Mortgages,"  t  2. 
On  goods  sold,  see  "Hawkers  and  Feddleri' 
Tax  lien,  see  "Taxation,"  S|  3-5. 
Vendor's  lieu  on  lands  sold,  see  Tendw  u! 

Purchaser,"  |  5. 

LIFE  ESTATES. 

See  "Curtesy";  "Dower";  "Eemahideri." 

LIFE  INSURANCE. 

See  "Insurance,"  S  C- 

LIMITATION  OF  ACTIONS. 

Bee  "Adverse  Possession." 
Laches,  see  "Equity,"  {  1. 

Particular  acUona  or  jprooeedin^ 

A^lnrt  administrator,  see  "Bieaaitors  tod  Ad- 
ministrators," S  ,  . 

Equitable  relief  against  judgment,  see  im- 
ment,"  §  6. 

On  benefit  certificate.  Me  "Benefidal  Aaoc» 
tions."  Tfji.' 

Ou  claim  against  decedent's  estate,  see  "Willi- 
S  6. 

Ou  note,  see  "Bills  and  Notes,"  |  & 
Probate  proceedings,  see  "Wills,"  i  ^„ 
To  enforce  dower  rights,  see  "Dower,  I  *. 
To  esUblisb  trust,  see  'Trusts,"  I  4. 
To  recover  land  sold  for  taxes,  see  Tantii"- 
9  7- 

To  recover  water  rent,  see  "Waters  and  TTiW 
Courses,"  }  5. 

I  1.    Oompntatlaa  of  pwiod  of  llal*^ 

Code,  i  3453,  providing  for  extension  of  Mj* 
for  commeucemeot  of  actions  in  favor  of  i^u« 
persons,  held  not  to  apply  where  p'a'°"'','T 
comes  insane  a  few  hours  after  his  cause  oi  ac- 
tion accrues.— Roelefsen  v.  City  of  Fell*  I"" 
738. 

In  action  on  liquor  dealer's  bond.  smeodBfii' 
to  pleading  held  to  set  up  a  new  cause  of 
barred  by  the  statute.— O'Banion  T.  DeGimw 
(Iowa)  739. 

Facts  JWd  to  justify  a  finding  of  tnni^ 
concealment  of  a  debt  due  to  an  'ntwtaW.  » 
to  suspend  the  mnning  of  ^ifoititms 
an  action  by  the  administratrli.-Wolbn»  »• 
Knight  (Mich.)  44& 
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award  of  damages  of  $1,000  held  not  excessive. 
— Bggett  T.  Allen  (Wis.)  803. 

In  actioni  for  malicious  proeecution,  wliere 
plaintiff  recovera,  punitory  damages  may  be 
Bwnrded  wh«-e  the  prosecution  was  begun  or 
actively  carried  on  oy  defendant.— IDggett  v. 
AUen  (Wis.)  803. 

In  an  action  for  malicious  prosecution,  based 
on  criminal  cbarses,  made  by  defendant,  arising 
out  of  a  land  deal,  evidence  that  defendant's 
agent,  placed  on  the  land,  excluded  plaintifF 
therefrom,  held  admissible.  —  Bggett  t.  Allen 
(Wis.)  808. 

MANDAMUS. 

I  1>   ITsture  and  Krovnds  in  ceneraL 

Mandamus  will  not  lie  to  compel  the  chief  of 
police  to  cause  the  arrest  of  certain  persons, 
where  the  cause  of  the  proceeding  is  the  spite 
of  the  relator  toward  the  persons  accused. — 
Donahue  t.  State  (Neb.)  1038. 

i  S.   Sabjaota  amd  pwiposes  of  relief. 

Where  a  street  commiasioner  was  incompe- 
tent, he  was  not  entitled  to  mandamus  to  com- 
pel payment  of  his  salary  for  the  period  be- 
tween his  auspeusion  and  removal. — Rartwic  T. 
City  of  Manistee  (Mich.)  10G7. 

Legality  of  proceedlugs  of  a  city  council  In 
removing  a  street  commissioner  for  Incompe- 
tency cannot  be  reviewed  by  mandamas.— Hart- 
wis  v.  City  of  Manistee  (Mich.)  1067. 

The  Bapreme  Oonrt  will  not  attempt  man- 
damua  to  control  the  dlscretionBry  powers  of 
the  district  court— State  v.  Stull  (Neb.)  121. 

Where  a  prot»t  against  the  grant  of  a  saloon 
license  was  duly  filed,  mandamus  will  lie  to 
compel  the  board  to  appoint  a  day  for  hearing 
the  case,  as  re<iuired  by  Comp.  St  1901,  c.  50, 
I  3.— Moores  v.  State  (Neb.)  225. 

Mandamus  will  lie  to  control  the  action  of  a 
state  printing  board  in  awarding  contracts  for 
state  printing  to  the  lowest  ana  beat  bidder.— 
Marsh  v.  State. (Neb.)  620. 

The  Board  of  ReKents  of  the  State  Universi- 
ty, in  allowing  certificates  or  salaries  of  profes* 
sore  In  that  institution,  act  ministerially,  and 
mandamus  will  lie  to  compel  such  action.— Von 
Porel  T.  State  (Neb.)  648. 

I  3.   Jnriadletlon,  proeeadlnss*  kbA  re- 
lief. 

The  owner  of  a  parcel  of  land  sold  for  taxes 
asBessed  in  bulk  held  not  entitled  to  raise 
question  of  his  right  to  redeem  under  Tax 
Laws,  a  140,  141  (Oomp.  Laws,  |9  38(59,  3960), 
in  mandamus  to  compel  the  cancellation  of  the 
deed  to  which  the  purchaser  was  not  a  party. 
—Kennedy  t.  Auditor  General  (Mich.)  &28. 


MANDATE. 

See  "Mandamus." 

To  lower  court  on  decision  on  appeal  or  writ 
of  error,  aee  "Appeal  and  Error,^*  |  SI, 


MANUFACTURES. 

Mnnnfactoring  companies,  see  "Corporations^" 


MARKETS. 

In  cities,  sea  "Municipal  Clorporations,"  |  11. 


Validity  of  oral  contract  not  to  be  perfcint:-! 
within  a  year,  aee  "Frauds.  Statute  of,"  t  ± 

Record  evidence  of  marriage  la  not  necfwsary. 
but  it  may  be  proved  by  any  kind  of  cTidence. 
— Casley  v.  Mitchell  (Iowa)  725. 

The  register  of  a  parish  in  England  is  com- 
petent evidence  of  a  nutrriage  recorded  th«*- 
in.— Casley  v.  MltcheU  (Iowa)  725. 

Testlmonr  Md  sufDcient  to  estabUah  a  mar- 
riage.—Gadey  T.  Mitdiell  (Iowa)  725. 

MARRIED  WOMEN. 

See  "Bnsband  and  Wife." 

MASTER  AND  SERVANT. 

See  "Work  and  Labor." 

Ckinclosiveness  of  judgment  in  afrtion  for  breack 
of  contract  of  employment,  see  "JadgmenL** 
«  8. 

Custom  as  to  inn>ection  of  place  to  wwk.  sec 

"Customs  and  Vsages." 
Opinion  evidence  in  action  for  personal  Ininriea. 

see  "Evidence."  {  10. 
Bestraining  dtoclosure  of  trade  secrets  br  sb- 

pIoy£,  see  "Injunction,**  |  2. 

1  I.  The  relation* 

An  assault  wrongfully  committed  by  a  master 
may  justify  the  servant  In  abandoning  the  mat- 
ter's service.— Bricluon  v.  Sorby  (Minn.)  791- 

Where  a  servant  justifies  the  abandonment  of 
his  master's  service  because  of  an  assault  npoa 
him,  the  nature  of  the  assault,  and  whether  i 
sufficient  joatlfication,  is  a  question  of  tmct  f«r 
the  trial  court— Brickson  v.  Sorby  (Minn.)  79L 

Who-e  a  traveling  saleam&n  was  required  to 
work  on  Sundays,  expenses  incurred  oo  sack 
days  in  performing  service  under  tbe  contract 
should  be  included  In  ascertaining  the  avera^n- 
expenses  per  "worliinE  day." — Omstein  t.  Yahr 
&  Lange  Drug  Co.  (Wis.)  826. 

A  contract  of  employment  Meld  entir«. — Ont- 
Btein  V.  Vahr  &  Lange  Drug  Co.  (Wis.)  82tL 

Ad  entire  contract  of  employment  AeU  not 
severable  by  reason  of  the  fact  that  payment? 
made  were  the  pro  rata  amount  for  service* 
rendered  before  payment. — Omstein  Taltf 
Lange  Drug  Co.  (Wis.)  826. 

I  S.    Serviees  sad  osmpensAtlea. 

In  an  action  for  wages  retained  by  an  em- 
ployer, whether  plaintiff  waived  his  rigjit  there- 
to by  accepting  payments  purporting  to  have 
been  made  in  full  Jueld  a  question  for  the  jmy- 
— Stevens  v.  Michigan  Soap  Works  (Mich.)  433 

i  3.    MMter's  UabUltr  tw  laJwxtM  ta 
serrsnt. 

Failure  to  provide  a  platform  about  a  pile 
driver  to  prevent  injury  to  servants  below  br 
the  failing  of  tools  Ar/d  not  to  constitute  necli- 
sence.— Miuiter  t.  Chicago  &  N.  W.  By.  0>. 
(Iowa)  1108. 

In  an  action  for  Injuries  to  a  servant  by  the 
falling  of  a  crowbar,  defendant  hrlii  not  Uabk 
for  the  act  of  its  assistant  foreman  in  penntt- 
ting  the  use  of  the  bar. — Miniter  T.  Chlcsso  * 
N.  V.  Ry.  Co.  aowa)  1108. 

A  notice  to  railroad  employes  Md  to  mer^ 
describe  tbe  nature  of  the  danger  at  a  certair 

pnint,  and  not  to  give  notice  that  materia: 
might  be  piled  alongside  of  any  of  the  tracks. 
— Bradbam  v.  Wabash  R.  Co.  (Mich.)  929. 

A  railroad  company,  knowing  of  the  exist- 
ence of  lumber  piles  placed,  contrarj  to  cu!>- 
tom,  dose  to  the  awltch  track  through  s  pci- 


t  the  danger. — Bradburn  v.  Wabasn  K.  Uo. 
Mich.)  929. 
A  switchman,  struck  by  Inmber  piled  close 

0  the  track,  which  he  could  not  see  and  of 
^-hicli  be  had  no  knowledge,  ItelA  uot  negligent 
n  not  getting  on  the  rear  of  the  car. — Brad- 
lurn  T.  Wabash  R.  CO.  (Mich.)  920. 

A  flogging  hammer,  used  in  a  machine  ahop, 
\€ld  an  implement,  within  the  rule  requiring  the 
uaster  to  furnish  tools  reasonably  safe.— Vant 
iul  V.  Great  Northern  Ry.  Co.  (Minn.)  789. 

Before  recovery  can  be  had  for  negligence 
■f  employer  in  not  informing  employe  of  the 
tanger  attending  the  operation  of  a  machine, 
t  must  appear  tEat  the  injury  occurred  because 
»f  the  want  of  such  iiiatruction.— Fronk  t.  J. 
Bvaiu  City  Steam  LaoDdry  (Neb.)  1058. 

In  an  action  for  injury  to  a  servant  while 
merating  an  air  tbItc  connected  with  an  en- 
gine by  means  of  a  loose  wheel,  evidence  lielA 
;o  establish  that  plaintifE  was  guilty  of  con- 
ributory  negligence. — Upthegrove  t.  Jones  & 
\dams  Coal  Co.  (Wis.)  385. 

1  4.    —  Fellow  servMits. 

A  servant  unloading  rails  Md  engaged  In 
ivork  connected  with  the  use  and  operation  of 
:he  company's  railroad,  within  Code,  S  2071.— 
Wiiliams  v.  Iowa  Cent.  Ry.  Co.  (Iowa)  774. 

Code,  S  2071,  renders  a  railway  company  lia- 
ble to  its  employes  for  injuries  sustained  by 
the  neKligence  of  other  servants  when  engaged 
LD  work  exposing  them  to  the  hazards  arising 
from  the  operation  of  a  railroad. — ^Williams  v. 
Iowa  Cent.  Ry.  Co.  (Iowa)  774. 

A  negligent  act  of  a  superintendent  in  ordering 
a  small  emery  wheel  placed  on  a  high-geared 
machine  held  the  act  of  a  fellow  servant  of  an 
employe  injured  by  the  bursting  of  a  wheel, 
and  not  negligence  of  a  vice  principal.— Randa 
V.  Detroit  Screw  Works  (Mich.)  454. 

The  obligation  of  a  master  to  provide  reason- 
ably safe  instrumeotalities.  embraces  the  obli- 
gation to  provide  a  suiBcient  number  of  serv- 
ants to  perform  the  work  safely. — Peterson  v. 
American  Grass  Twine  Co.  (Minn.)  913. 

A  head  sawyer,  operating  the  carriage  of  a 
circular  saw,  and  edgermen,  managing  the  ed- 
ging saws,  held  fellow  servants. — Grant  v.  Key- 
stone Lomber  Co.  (Wis.)  S35. 

Where  the  proximate  cause  of  an  injury  is 
the  defective  condition  of  edger  saws,  the  em- 
ployer cannot  escape  liability  because  the  neg- 
liKence  o£  fellow  servants  concurred  in  causing 
the  inJary.-^jlraDt  T.  Keystona  Lamber  Co. 
(Wis.)  53o. 

I  6.    Risks  assumed  by  servant. 

Negligence  of  a  person  employed  on  a  pUe 
driver,  by  reason  of  which  plaintififs  intestate 
was  killed  by  the  falling  of  the  bar,  held  negli- 
gence of  intestate's  fellow  servant.— Mi  niter  v. 
Chicago  &  N.  W.  Ry.  Co.  (Iowa)  1108. 

Selection  of  an  emery  wheel  to  be  used  ou  a 
grinding  machine  in  a  factory  held  not  a  duty 
devolving  on  the  master,  and  hence  an  operative, 
in  using  one  of  them,  assumed  the  risk  of  its 
bursting. — Randa  t.  Detroit  Screw  Works 
(Mich.)  454. 

A  switchman  held  not  to  have  assumed  the 
risk  of  Inmber  piled  close  to  the  track,  con- 
trary to  custom;  he  not  knowing  of  it. — Brnd- 
burn  v.  Wabash  R.  Co.  (Mich.)  929. 

Assumption  of  risk  described. — Bradburn  T. 
Wabash  R.  Co.  (Mich.)  929. 

A  minor  servant  held  to  have  assumed  the 
risk  of  injury  from  certain  uncovered  cogwheels, 
where,  under  the  circumstaoces,  he  ought  to 
have  known  and  comprehended  the  danger 
therefrom.— Upthegrove  t.  Jones  &  Adams  Coal 
Co.  (Wis.)  385. 


Urant  v.  ii.eystone  Liumber  Uo.  (Wis.)  Odo. 

S  6.    Aetions. 

In  action  by  servant  for  Injuries,  an  instruc- 
tion held  not  cored  by  another  instruction.— 
Thayer  v.  Smoky  Hollow  Coal  Co.  (Iowa)  718. 

In  action  for  injuries  sustained  by  employ6 
in  a  coal  mine,  an  instruction  iteld  erroneous 
as  depriving  defendant  of  benefit  of  certain  evi- 
dence, and  liable  to  lead  the  jury  to  believe 
that  evidence  as  to  custom  as  to  whicli  party 
should  care  for  the  place  of  work  was  imma- 
terial.—Thayer  T.  Smoky  Hollow  Coal  Co. 
(Iowa)  718. 

Id  an  action  for  injuries  snstained  by  em- 
ploye in  a  coal  mine,  evidence  that  a  piece  of 
slate  would  be  liable  to  fall  from  the  roof  a 
certain  number  of  days  after  it  became  loose 
i«Id  insufficient  to  make  out  a  ease.— Thayer  t. 
Smoky  Hollow  Coal  Go.  (^wa)  718. 

In  an  action  by  a  servant  employed,  with 
others,  in  unloading  rails  from  a  car  in  a  train, 
an  instmctioD  that  if  plaintiff  gave  the  signal 
to  move  the  train  forward,  and  as  a  result  of 
sach  movement  he  was  injured,  he  could  not  re- 
cover, held  erroneous.— Williams  t.  Iowa  Cent. 
By.  Co.  (Iowa)  774. 

Where  an  employe  was  injured  by  defects  in 
a  hammer  furnished  by  the  master,  it  was  a 
question  for  the  jury  whether  the  employe  ought 
to  have  known  that  the  hammer  was  defective, 
and  ought  to  have  appreciated  the  danger.— 
Vant  Hul  v.  Great  Northern  Ry.  Co.  (Minn.) 
789. 

Evidence  in  an  action  for  injuries  to  servant 
held  to  show  negligence  of  master  In  failing 
to  furnish  a  sufficient  number  of  employes  to 
perform  the  work  safely. — Peterson  t.  Ameri- 
can Grass  Twine  Co.  (Minn.)  913. 

In  an  action  against  a  master  for  injuries 
causing  death,  evidence  fteld  to  show  deceased 
guilty  of  contributory  negligence. — Branflat  v. 
Minneapolis  &  N.  Elevator  Co.  (Minn.)  920. 

In  an  action  for.  iujnrles  to  a  servant  by  his 
contributory  negligence.  It  was  not  error  to  di- 
rect a  verdict  for  defendant. — Fay  v.  Chicago, 
B.  &  Q.  B.  Co.  (Neb.)  038. 

Whether  a  guard  rail,  attached  to  a  mangle 
to  protect  the  operator,  was  woperly  placed, 
was  a  qnestion  for  the  Jury.— Fronk  v.  J.  H. 
Evans  City  Steam  Laundry  (Neb.)  1053. 

In  an  action  by  a  mill  employe,  evidence  \«ld 
insufficient  to  warrant  the  legal  conclusion  that 
the  injury  was  caused  wholly  b^  the  negligence 
of  a  fellow  servant.— Grant  t.  Klorstone  Lumber 
Co.  (Wis.)  535. 

In  an  action  by  a  mill  employe,  evidoice  Md 
to  present  a  question  for  tbe  jury  whether  de- 
fendant's negligence  in  respect  to  the  defective 
condition  of  a  saw  was  the  proximate  cause  of 
the  injury. — Grant  v.  Keystone  Lumber  Oo. 
(Wis.)  535. 

MASTERS  OF  VESSELS. 

See  "Shipping,"  %  1. 

MATERIALITY. 

Of  evidence  in  civil  actions,  see  "Bvidence," 
S3. 

MEASURE  OF  DAMAGES. 

See  "Damages,**  {  3. 

i  MECHANICS'  LIENS. 

I  1.   Froeeediass  to  perfaot. 

Where  a  verified  mechanic's  Jlen  claim  stn' 
a  prior  owner  as  the  owner  of  the  prop 


8UCQ  an  error  couia  noi:  De  excnsea,  excepi  07 
condnct  of  the  owner  at  the  time  the  lien  was 
filed  wbich  would  estop  him  from  taking  advan- 
tage thereoL^Waten  t.  Johnson  (Mich.)  504. 

Where  a  mechaiiic*e  Hen  claimant  filed  a  reri- 
fied  claim  for  a  lien,  misstating  the  name  of 
the  owner,  he  was  not  entitled  to  excuse  the 
mistake  on  the  ground  of  ignorance,  or  that  he 
did  not  know  the  owner's  name,  and  was  there- 
fore not  required  to  state  the  same,  under 
Comn.  Laws,  S  10,714.— Waters  v.  Johnson 
<Micb.)  504. 

Under  Comp.  Laws,  §§  10,714,  10,715,  re- 
quiring a  mechanic's  lien  claim  to  state  the 
name  of  the  owner,  a  claim  stating  the  name 
of  a  person  who  had  parted  with  his  interest 
in  the  property  at  the  time  the  lien  was  filed 
as  the  owner  was  insufflcient. — Waters  T.  John- 
son (Mich.)  504. 

A  claim  for  a  mechanic's  lien  keUl  to  hare 
been  filed  on  the  date  of  its  receipt  the  clerk 
and  prior  to  the  commencement  of  an  action  to 
foreclose  the  same,  at  required  hj  Ber.  St. 
1898,  S  3821.— Lang  t.  Menaaha  Paper  Co. 
<Wis.)  393. 

5  2.    Operation  aj&d  effect. 

The  lien  of  an  ordinary  mortgage  held  not 
•nbordinate  to  mechanics'  liens.— Chaffee  t.  Se- 
hestedt  (Neb.)  IGl. 

Where  a  person  acting  in  good  faith  and 
without  negligence  takes  a  mortgage  on  an  un- 
Incnmbered  title,  where  the  laud  is  not  In  ad- 
verse possession,  it  is  superior  to  mechaiiics' 
liens  thereafter  contracted.— Boggs  v.  McBwen 
(Neb.)  606. 

I  3.    Enf  oreement. 

A  finding  that  a  mechanic's  Hen  was  perfected 
within  fonr  months  after  the  contract  was  com- 
pleted Aeld  supported  bj  the  evidence.— -Baukns' 
Building  &  Loan  Ass'u  v.  Williams  (Neb.)  655. 

Whether  the  claim  on  which  a  mechanic's  lien 
was  founded  was  sold  by  the  contractor  prior 
to  his  perfecting  such  lieu,  and  whether  the 
last  work  on  the  building  was  done  in  good 
faith,  are  questions  of  fact.— Bankers'  Building 

6  Loan  Ass'n  v.  Williams  (Neb.)  G55. 

MEDICAL  EXPERTS. 

Testimony  in  criminal  prosecutions,  see  "Crim- 
inal Law,"  19. 

MEETINGS. 

Of  monicipal  council,  see  "Municipal  Corpora- 
tions," H  3. 
Of  stockholders,  see  "Corporations,"  |  4. 

MEMORANDA. 

Bequired  by  statute  of  frauda,  aae  "Frands, 
StatDte  of,"  S  5. 

MERGER. 

Of  cauK  of  action  in  jndgment,  see  "Judg- 
ment," 8  S. 

MINES  AND  MINERALS. 

Opinion  evidence  in  action  for  persona)  inju- 
ries, see  "Evidence,"  S  10. 

I  1.   Title,  eoBTeyances,  and  oontraots. 

A  mining  lease,  ander  which  nothing  liad  been 
^one  for  OTer  43  years,  held  forfeited  for  non- 
user,  as  against  complainants,  holding  under  a 
different  title,  who  had  expended  large  tninis 
in  developing  valuable  mines  on  the  property 
without  the  lessee's  objection. — Negannea  Iron 
Co.  T.  Iron  Cliffs  Co.  (Mich.)  468. 


rjquicy  wui  raiorre  a  lonetcnre  01  a  minisj: 
lease,  where  such  forfeiture  protects  the  land- 
owner against  the  iadifi'ereoce  and  laches  a! 
the  lessee.— Xegaonee  Iron  Co.  t.  Iron  Cliffs  Ci 
(Mich.)  468. 

A  right  to  mine  ore  under  a  lease,  appmrtensE 
to  a  blasrt  furnace  erected  to  smelt  the  on. 
held  destroyed  by  the  abandonment  and  deatrw- 
tion  of  the  furnace.— NegaDnee  iron  Ca  t.  Im 
Cliffs  Co.  (Mich.)  468. 

Mining  rights  acquired  by  a  corporation  nnds 
a  lease  heUT  appurtenant  to  a  fnmace  as  it  {it^T^ 
existed  on  the  land,  and  that  the  corporaii-i! 
was  entitled  to  mine  no  more  ore  than  ws^ 
necessary  to  sui^ly  such  furnace. — NegaoDK 
j  Iron  Co.  V.  Iron  aiffs  Co.  (Mich.)  4es. 

i    A  deed  reserving  mining  privileges  held 
<  convey  to  the  grantee  no  title  to  the  ore  Ic 
I  place.— N^aunee  Iron  Co.  t.  Iron  Clifla  Ca 

(Mich.)  468. 

A  deed  and  contract  for  the  conveyance  r.' 
mining  land  construed,  and  held  to  reserve  i>~ 
the  grantor  an  undivided  one-half  interest  ii 
.  the  minerals  contained  in  the  land  convey«c 
— Negaunee  Iron  Co.  t.  Iron  Cliffs  Co.  (MiU-i 
46S. 

A  bill  to  restrain  certain  corporations  fns 
I  tre8[»aasin|r  on  mining  land  held  not  objectioDi- 
ble  for  failure  to  malce  another  alleged  ddunrt 
corporation,  to  whose  righto  defendants  hsJ 
succeeded,  a  party.— Negaunee  Iron  Oo.  t.  Ins 
;  aiffs  Co.  (Mich.)  468. 

A  bill  held  to  state  a  cause  of  action  to  sijoii 
threatened  trespasses  on  mining  land. — Negan- 
nee  Iron  Co.  v.  Iron  Cliffs  Co.  (Mich.)  468. 

An  answer,  in  which  defendant's  yii  di  nm» 
;  acknowledged  that  itH  righto  were  sahJect  to 
those  acquired  by  plaintiff  from  the  grantor  in 
a  deed  reserving  an  interest  in  tninmg  land^ 
held  a  recognition  that  such  grantor  retain^! 
title  in  fee  to  one-half  of  the  minerals  hy  1^ 
orifnoal  conveyance. — Negannee  Inm  Co.  t.  Ixos 
Cliffs  Co.  (Mich.)  468. 


MINORS. 


See  "Infants.** 


MISCARRIAGE. 

Causing  or  procuring,  see  "Abortion.** 

MISREPRESENTATION. 

See  "Fraad." 

Affecting  validity  of  coDtrftct,  see  *X3ontrscts.' 

I  1. 

Affecting  validity  of  aale,  see  "Salea,"  {  3. 
By  Insured,  Me  "laBurance^"  |  5. 

MISTAKE. 

Bffect  on  limitation,  see  "Umltatiou  of  Af- 
tions,"  I  1. 

Ground  for  equitable  relief  against  Judgment. 

see  "Judgment,"  {  6. 
Of  fact  as  ground  fi»  reformation  of  mntrar. 

see  "Beformatlcm  of  Instnunenta,**  |  1, 

MODIFICATION. 

Of  bill  of  ecchange  or  pronUasory  note,  see 

"Bills  and  Notes,"  {  3. 
Of  requested  instructions  by  conrt,  ae*  **Crim- 

inal  Law."  8  16. 

MONEY. 

Exemption  from  execution,  see  "ExemptioiB,* 
I  1* 


MONEY  RECEIVED. 

Recovery  of  price  paid  for  soods,  see  "Sales," 
S  8. 

Bec^OTcrjr  of  tax  paid,  see  "Taxation,"  S  4. 

Where  money  Is  paid  on  a  contract  the  con- 
sideration of  which  baa  wholly  failed,  a  re- 
covery may  be  had  as  for  money  had  aod  re- 
cretTed. — Warder,  Boshnd)  &  GleBsner  Co.  t. 
Myers  (Neb.)  802. 


MONOPOLIES. 


i  1. 


Trmete.  mmA  otker  eoaablutloBa  la 
natralat  of  trMi*. 

EvldeDce  Iteld  to  abow  that  a  contract  was  II- 
Ic^hI  as  in  restraint  of  trade.— Detroit  Salt  Co. 
T.  National  Salt  Co.  (Mich.)  1. 

MORTALITY  TABLES. 

Adminsibility  in  eridouce  to  show  damagea  atu- 
tained,  sea  "Damages,"  S  B. 

MORTGAGES. 

Competency  of  wltnesaeB  in  action  to  cancel 
mortgage  given  to  person  since  deceased,  see 
"WitneBBea,"  S  2. 

Of  personal  property,^  see  "Chattel  Mortgages." 

Priorities  of  mechanics'  Hens,  see  "Mechanics' 
T^iens,"  S  2. 

Specific  performance  of  contract  to  execute,  see 
"Specioc  Performance,"  I  1. 

Subrogation  to  rights  of  mortgagee,  see  "Mort- 
gagee." 

I  1.   Requisites  mmd  TaUdlty. 

Where  a  deed  absolute  in  form  ia  given  to 
secure  a  debt,  it  should  be  treated  ns  a  mort- 
gage.—Tannyhill  V.  Pepper]  (Neb.)  1005. 

Evidence  ield  sufficient  to  sustain  a  judgment 
that  an  absolute  deed  was  given  as  a  mortgage. 
—Tannyhill  v.  Pepperl  (Neb.)  1005. 

Evidence  considered,  and  held  to  show  that 
»n  absolute  deed  and  a  coatemporaneoos  agree- 
ment constituted  a  mortgage.— Welle  t.  Gieyer 
<N.  D.)  289. 

Mere  inadequacy  of  price  is  not  alone  ground 
for  declaring  a  deed  to  be  a  mortgage;  but 
grosa  inadequacy  Is  a  circumatance  to  be  con- 
sidered in  determining  the  intention  of  the  par- 
ties.—Forester  V.  Van  Anken  (N.  D.)  801. 

Evidence  considered,  and  hdd  not  to  warrant 
a  decree  declaring  a  deed  to  be  a  mortgage. — 
Forester  v.  Van  Aukeu  (N.  D.)  301. 

{  2.    Oonstrnetiini  and  operatloa. 

Notes  and  mortgages  executed  in  the  state 
where  the  mortgaged  land  lies,  though  execut- 
ed to  a  foreign  building  association,  are  to  be 
construed  by  the  laws  of  the  state.— People's 
Bldg.  Loan  &  Sav.  Ass'n  v.  Parish  (Neb.)  243. 

I  3.    Rights  and  lUbllitles  of  parties. 

Where  a  seller  of  stock  alleged  that  land  con- 
veyed was  to  secure  the  price  of  the  stock, 
and  the  seller  had  been  in  possession  for  more 
than  six  years,  be  could  not  recover  the  price 
of  the  stock  without  accounting  to  the  buyer 
for  the  rents  and  profits  of  the  land.— Weise  v. 
Anderson  (Micb.)  675. 

Where  a  grantee  in  possession  •alleged  that  a 
conveyance  was  a  mortgage  only  to  secure  the 
price  of  cntain  corporate  stock,  his  remedy  was 
m  equity  to  have  the  deed  so  declared,  and  not 
an  action  at  law  for  the  price  of  the  stock. — 
Weise  v.  Anderson  (Jfich.)  575. 

A  tax  assessment  against  a  mortgagee,  based 
on  bis  mortgage,  is  within  tbe  mortgagor's 
covenant  to  pay  all  aesensments  "on  or  on  ac- 
count of  tbe  mortgage  or  tlie  deiit  secured  tbere- 
by."-Qieeu  t.  Grant  (Mich.)  583. 


The  trustee  In  a  trust  deed  to  set 
has  such  powers  aa  mortgageea  oaoa 
— Kobeson  t.  Dnno  (S.  D.)  101. 

t  4.   AssiciuaeiLt  of  mortc*K«  ■ 

A  transfer  of  a  note  carries  with  I 
gage  securing  It,  aod  the  want  of 
written  assignment  will  not  defeat  foi 
Brynjolfson  v.  Ostbus  (N.  D.)  261. 

The  transfer  of  a  mortgage  note  ci 
it  the  secarity.— Grether  v.  Smith  (8 

S  5,    Payment  or  performaaoe 
dltloa,  release*  and  sati 

The  holder  of  a  mortgage  on  land, 
for  other  land  by  the  mortgagor,  held 
to  discharge  the  mortgage,  purana 
agremnent,  until  a  new  mortage  ot 
GODTeyed  to  tbe  mortgagor  was  1 
Trombley  t.  Cannon  (Mich.)  S16. 

A  mortgagee  le  not  liable  for  fail 
lease  a  mortgage,  where  the  right  of 
demanding  it  is  doubtfoL— SuTlivaD 
T.  Sharp  (Neb.)  622. 

f  6.    Forecloswe  by  exerolse  c 
of  sale. 

A  trust  deed  is  in  effect  a  mortgage,  i 
closure  out  of  court  by  sale  under  t 
therein  conveys  do  tit^ — Staunchfieli  i 
ter  (Neb.)  M2. 

Where  a  mortgagee  in  posseaaiou  un  i 
foreclosure  sale  disposes  of  building 
property  and  permits  them  to  be  remo  : 
liable  for  waste.— Staunchfidd  t.  Jeut  i 
042. 

i  7.    Foreelosnre  by  aotlon. 

Where  a  cross-bill  in  a  suit  to  pe  ; 
seeks  tbe  foreclosure  of  a  mortgage,  i 
til  plaintiff's  title  was  perfected,  mig  ; 
nied,  a  decree  for  foreclosure  may  b 
to  stand,  without  costs  and  attornej 
Mock  v.  Chalstrom  (Iowa)  90d. 

A  mortgagor's  equity  of  redemptii 
off  by  foreclosure  sale. — Hartman  Ml 
Luse  (Iowa)  972. 

A  part^r  cannot  assail  a  decree  of  f<  i 
objections  to  confirmation  of  the  sa 
T.  Parrotte  (Xeb.)  155. 

Where  there  Is  no  evidence  in  the 
support  tbe  contention  that  a  decree 
tered  at  an  adjournment  of  the  Septem 
18U6.  held  in  January,  1897,  except 
by  the  clerk  in  the  order  of  sale  unde 
recital  is  insufficient  as  evidence  that  I 
entered  the  decree  at  a  term  illeg 
vened. — Pbcenix  Mnt.  Life  Ins.  Co.  i 
(Neb.)  214. 

In  a  BQit  to  foreclose  a  mortgage,  i 
held  not  reqnired  to  find  the  precls< 
paid  on  each  note  secured  and  when 
meats  were  made. — Wenke  v.  Hall  (8.  I 

I  8.    —  Parties  and  prMess. 

Service  of  notice  in  a  mortgage  fo  < 
on  a  trustee,  who  held  the  legal  title 
give  the  trustee  authority  to  appear 
cestui  que  trust,  so  far  as  to  antho  : 
personal  judgment  againat  him. — Thi  i 
Prentice  (Iowa)  728. 

A  service  of  process  held  to  have  be*  i 
fective  as  to  have  amounted  to  no  t : 
Thomily  t.  Prentice  (Iowa)  728. 

Under  Code  1873.  I  2599,  notice  : 
mencement  of  action  in  mortgage  fo'  < 
held  not  insnfflcient.— Fleming  t.  Hage ' 

752. 

One  to  whom  mortgaged  land  descei : 
be  held  to  have  a  knowledge  of  the  te ; 
conditions  of  the  mortgage.— Fleming  s. 
(Iowa)  752. 

Under  Code  1873,  S  2599,  in  an  bi 
foreclose  a  mortgage,  it  is  not  necessai; 
scribe  the  land  covered  hy  the  mortgi 


(s  it  necessary  to  make  reference  to  the  book 
or  page  where  the  record  of  the  mortgage  may 
be  foand.— FleininK  t.  Hager  (Iowa)  7^. 

B  0.        >  Pleading  and  evldenoe. 

In  BQit  to  foreclose  mortgage,  the  burden  of 
proving  that  one  of  defendants  had  agreed  to 
pay  the  indebtedness  held  on  plaintiff. — Thornily 
V.  Prentice  (lowaj  728. 

B?idence  of  negotiations  for  a  settlement  and 
an  extension  of  time,  and  of  efforts  to  avoid  a 
suit  on  a  mortgage,  held  to  support  a  finding 
that  legal  proceedings  bad  not  been  taken  to 
collect  debts  secured  by  mortgage.— Kllngenfeld 
T.  Houghton  (Neb.)  76. 

That  no  proceedings  at  law  have  bem  had 
for  recovery  of  a  mortgage  debt  muit  be  al- 
leged and  i^ved. — Ailing  v.  Woodward  (Neb.) 
127. 

Whm  a  bank  issued  certificates  of  deposit 
secured  by  trust  deeds  of  guarantors  and  a 
stockholder,  a  petition  by  a  holder  of  a  cer- 
tificate for  foreclosure  of  the  stockholder's  trust 
deed,  alleging  judgment  at  law  against  the  bank 
and  an  execution  unsatisfied,  held  insnfilcient  to 
relieve  the  plaintiff  from  conformity  to  Cktde 
Civ.  Proc,  1901,  S  850,  requiring  petition  for 
foreclosure  to  state  whether  any  proceedings  at 
law  had  been  had  for  the  recovery  of  the  debt. 
—Michigan  Trust  Co.  v.  City  of  Red  Cloud 
(Neb.)  140. 

Omission  of  proof  of  the  allegation  that  bo 
proceeding  at  law  has  been  begun  in  a  suit  to 
foreclose,  in  a  contest  between  lienors,  is  error 
without  prejudice.— Chaffee  Schestedt  (Neb.) 
161.  ' 

Evidence  held  Insufflcient  to  show  that  a  note 
and  mortgage  sued  on  were  procured  by  fraud. 
—Fourth  Nat.  Bank  v.  Craig  (Neb.)  185. 

Evidence  in  an  action  to  foreclose  a  mortgage 
against  the  purchaser  of  the  equity,  who  hnd 
assumed  the  mortrrage,  held  to  show  that  the 
vendee  and  the  mortgagor  agreed  at  the  time 
of  sale  that  there  should  be  retained  from  tite 
purchaae  price  only  enoogb  to  pay  inctimbrance, 
less  usnriona  penalties.— National  Mut  Bldg.  & 
XiOan  Ass'n  v.  Retzman  (Neb.)  204. 

A  petition  on  foreclosure  held  insufficient  to 
show  authority  in  plaintiff,  to  foreclose.— Han- 
sen T.  Mortensen  (Neb.)  216. 

A  decree  that  a  mortgage  was  Invalid  for 
want  of  privity  held  not  sustained. — Goddard  t. 

Clarke  (Neb.)  350. 

That  a  cross-petitioner  does  not  produce  evi- 
dence that  no  legal  proceedings  have  been  had 
to  collect  the  mortgage  debts  does  not  warrant 
a  finding  that  the  mortgage  is  void.— Ooddard 
V.  Clarke  (Neb.)  350. 

Where  defendants  on  forecloflure  filed  a  de- 
murrer, and  while  it  was  p«iding  a  cross-peti- 
tion was  filed,  and  the  demurrer  was  submitted 
on  the  same  day  the  cause  was  submitted  on 

the  petition,  cross-petition,  and  evidence,  and 
defendants  resisted  confirmation,  they  caunot 
complain  of  a  lack  of  notice  of  the  filing  of  the 
cross-petition.— Sauford  v.  Anderson  (Neb.)  486. 

Evidence  in  an  action  to  foreclose,  where  the 
answer  denies  the  ownership  and  purchase  of 
the  note,  held  to  sustain  a  verdict  for  defend- 
ant.—John  Stewart  &  Co.  v.  Allen  (Neb.)  528. 

That  no  proceeding  at  law  had  been  bad  for 
the  recovery  of  a  debt  is  a  necessary  allegation 
in  a  petition  for  foreclosure.— Holt  T.  Rust- 
Owen  Lumber  Co.  (Neb.)  613. 

|xa    Sale. 

In  general  terms,  the  right  of  redemption  and 
the  right  of  possession  are  separate  rights,  and 
a  sale  of  one  does  not  ipso  facto  carry  the  I 
other. — Hortman  Mfg.  Co.  v.  Lose  (Iowa)  972.  I 

Under  Code.  5  404.j,  a  jud;^mpnt  creditor, 
levying  on  and  purchasing  at  the  execution 


sflle  hin  debtor's  statutory  right  of  redemptEm 
in  mortgaged  premises  after  foreclosnre,  ae- 
anires  no  right  to  the 'possession. — ^Hartmaa 
Mfg.  Co.  V.  £nse  (Iowa)  972. 

Where  an  appraiser  on  foreclosortt  ia  di?- 
^lalified,  and  the  disqaalification  is  known  tc 
the  defendant  prior  to  the  iTT*^^ i  ht 
cannot  lie  still  ontil  after  the  sale  is  made.— 
Union  Cent  Life  Ins.  Go.  v.  Baker  (Neb.)  m 

It  is  not  a  valid  objection  to  a  confirmation  cf 
a  foreclosure  sale  that  a  copy  of  the  derm 
was  not  attached  to  the  order  of  sale. — Galles- 
tine  V.  Cummings  (Neb.)  178. 

A  notice  of  sale  on  forecloraie  need  doc  stati 
the  amount  dne  in  the  decice. — GaUentine  v. 
Oammhigs  (Neb.1  178. 

A  foreclosure  sale  held  not  defective  for  ia- 
sufflcient  description,  though  no  connty  wit 
given.— Phcenix  MuL  Life  Ins.  Co.  v.  Sp«i*s 
(Neb.)  214. 

A  foreclosure  sale  will  not  be  set  aside  be- 
cause the  appraisal  was  len  tiian  the  va^w 
fixed  by  parties  whose  aflldavits  are  offered  :» 
impeach  the  appraisement.— Tootle,  Lemon  ft 
Go.  V.  Willy  (Neb.)  342. 

A  sale  on  foreclosure  will  not  be  set  aside  be- 
cause no  copy  of  the  decree  accompanied  tb« 
order  of  sale.— Tootle,  Lemon  &  Co.  v.  Wiliy 
(Neb.)  342. 

Objections  to  confirmatioB  of  foreclosare  a*k 
except  for  fraud,  will  not  be  considered  when 
not  raised  before  sale.— Gray  v.  Borich  (Xeb..> 
843. 

Objections  to  confirmation  on  foredosnre  wiS 
not  be  considered  where  made  after  sale  as-l 
going  to  the  appraisement  only,  anless  trtei 
is  alleged.— Gray  v.  Nalman  (Neb.)  S43. 

Objections  to  at^raisement  on  foredosttre  niD?t 
be  made  before  sale. — Stein  v.  Parrotte  (Neb.i 
155;  Sanford  v.  Anderson  (Neb.)  486. 

An  error  in  appraisal  for  foreclosare 
without  prejudice,  where  the  property  sold  for 
more  tiian  two-thirds  of  its  gross  valnatioa.— 
Sanford  T.  Andmon  (Neb.)  486. 

Where  a  sherKTs  return  shows  a  sale  on 
foreclosure  to  "H.,  assignee  of  the  decree  bwe- 
in,"  objection  that  the  return  shows  do  pjr- 
chaser  held  not  well  taken.— McLagan  A  Fiacv 
T.  Witte  (Neb.)  490. 

The  fact  that  no  money  was  paid  Is  not  avail- 
able as  an  objection,  where  the  sale  was  made 
to  the  assignee  of  the  decree. — McLagan  & 
Pierce  t.  Witte  (Neb.)  490. 

Objection  that  the  order  and  notice  of  saW 
make  no  mention  of  the  assignmmt  of  the  de- 
cree is  not  availaUe,  In  the  absence  of  any  fbow- 
ing  of  prejudice.— McLagan  A  Pierce  ▼.  Witte 
(Neb.)  490. 

Where  an  appraisement  for  foredosnre  htr 
been  duly  made,  it  cannot  be  successfully  at- 
tacked as  too  low.— Pearson  v.  Badger  Loinber 
Go.  (Neb.)  403. 

The  action  of  appraisers  on  foreclosure  wbee 
duly  takot,  can  be  impeached  for  fraud  tmly.— 
Pearson  v.  Badger  Lumber  Go.  (Neb.)  ^BS. 

The  purpose  of  appraisement  for  foredosme  ii 
to  fix  a  price  below  two-thirds  of  wUdi  no  k'd^ 
will  be  received.— Pearoon  v.  Badger  Lombn 

Go.  (Neb.)  493. 

Foreclosure  sale  will  not  be  set  aside  for  «r- 
rora  not  prejudicial  to  the  party  complainiiw. 
—Clark  T.  Wolf  (Neb.)  495. 

Where  the  return  of  a  sheriff  on  foredosnre 
diows  a  sale  for  a  certain  sum,  the  presnmptioa 
is  that  the  money  was  paId^Kingsl»  v.  Sre- 
boda  (Neb.)  618. 

On  proceedings  to  confirm  a  mortgage  sale, 
no  objection  will  be  heard  founded  on  an  er- 
roneous description  of  the  premises,  unless  prej- 
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and  dlssolntiou. 

Act  May  28,  1903,  requiring  a  township  to 

f>ay  over  to  incorporated  village  within  its 
tniits  the  proceeds  of  the  sale  of  bouds  for 
highway  improvements,  kdd  not  in  violation  of 
the  right  of  local  B«lf-Eovernment.— Paye  t. 
OroBse  Pointe  Tp.  (Mich.)  1077. 

Laws  1885,  p.  148,  c  145,  does  not  authorize 
the  Incorporntion  as  a  village  of  large  tracts  of 
rural  territory.— State  t.  Village  of  Holloway 
(Minn.)  40. 

Pol.  Code,  §  1609,  relating  to  tiie  disconnec- 
tion of  territory  from  a  city,  applies  to  a  ^ty 
operating  under  a  special  charter.'^^joughran 
V.  City  of  Huron  (S.  D.)  02. 

The  circnit  court  had  jurisdiction  of  a  pro- 
ceeding by  plaintiff  to  have  a  certain  quarter 
section  of  land  belonglug  to  him  disconnected 
from  defendant  city.— -tloughran  T.  City  of  Hu- 
ron (S.  0.)  92. 

Petition  for  discounectioB  of  territory  from  a 
dty  held  to  snfflciently  comply  with  Pol.  Code, 
i  1609.— Conghrau  v.  City  of  Huion  (S.  D.)  92. 

I  8.   QoTernmental   powers   mud  fnnc- 
tlons  In  ceneraL 

Under  Comp.  St  1901,  c.  12a,  S  60,  author- 
izing a  city  to  regulate  and  prohibit  distrilui- 
tioD  of  handbills  in  the  streets,  reasonableness 
of  an  ordinance  passed  thereunder  la  not  a  mat- 
ter for  the  courts,  except  as  to  Its  conatitntion- 
atity.— Anderson  v.  State  (Neb.)  149. 

i  8*   Prooeedings   of   eonnell   ov  other 
f  OTernlng  body. 

The  minutes  of  a  meeting  of  a  city  council 
held  to  sbow  that  each  member  present,  naming 
him,  voted  yea,  and  nays  none,  on  the  qaestion 
of  the  adoption  of  an  ordinance,  and  sufficient 
within  the  statute.— Marion  Water  Co.  t.  City 
of  Marion  (Iowa)  883. 

Under  Code  1873,  §  489,  an  ordinance  Md 
adopted  at  a  meeting  of  thp  council  at  which 
the  requisite  number  of  oiembors  were  present. 
— Marion  Water  Co.  v.  City  of  Marion  (Iowa) 

883. 

Under  Code  1873.  §  489,  an  ordinance  held  in- 
valid, as  containing  more  than  one  subject,  ex- 
pressed in  the  titlo.— Marion  Water  Co.  v.  City 
of  Marion  (Iowa)  883. 

S  4.    Offioen,  agents,  and  ompXoyfts. 

Under  I^aws  1809,  p.  446,  c.  265,  §  8,  re- 
lating to  pensions  for  policemen,  the  examina- 
tion and  finding  of  the  medical  officer  that  the 
poticenian  is  disabled  held  condition  precedent  to 
his  retirement  by  the  board  of  trustees  of  the 
pension  fund  for  members  of  certain  police  de- 

{tartmenta. — State  v.  Board  of  Trustees  of  Po- 
iceinoi'B  Pension  Fund  (Wis.)  825. 

I  8.   Pnblla  ImproTomenta. 

Cities  organized  under  the  general  incorpora- 
tion act  are  authorized  to  alter  and  improve 
streets,  and  make  contracts  therefor,  and  pro- 
vide for  the  expense  by  special  assessment  on 
adjoining  properbr. — Pine  Tree  Lumber  Co.  v. 
City  of  Fargo  (N.  D.)  357. 

The  schnne  of  the  seaeral  municipal  incor- 
I>orntion  act  is  to  enable  a  city  to  make  special 
improvements  and  to  reimburse  itself  for  the 
cost  through  special  assessment  on  abutting 
property,  without  cost  to  the  general  taxpayer. 
—Pine  Tree  Lumbw  Co.  t.  City  of  Fargo  (N. 
D.)  357. 

I  0.  PnUaalnarr  prooeedlnss  aaid 

ordtnanoea  or  resolntlona. 

The  qae^ition  of  the  number  of  the  members  of 
a  city  council  required  to  be  present  at  a  meet- 
ing to  ft(lo|)t  an  ordinance  held  determineii  by 
Code  1873,  §  403,  and  not  by  section  471. — 
Marion  Water  Go.  T.  City  of  Marion  (Iowa) 
883. 


of  granting  an  individual  the  right  to  establl-^ 
a  system  of  waterworks  held  a  compliance  wit& 
Code  1873.  §  471.— Marion  Water  Co.  t.  Citj 
of  Marion  (Iowa)  883. 

A  waterworks  company,  complying  with  tit 
obligations  imposed  on  it  by  a  city  ordinante. 
held  entitled  to  recover  from  the  city  the  h;- 

'  drant  rentals  provided  for  in  the  ordinance. 

:  though  the  ordmance  is  invalid. — Marten  Wata' 

I  Co.  V.  City  of  Marion  (Iowa)  883. 

!  An  invalid  ordinance  adopted  by  a  city  hdd 
'  ratified  by  the  acts  of  the  dty. — Marion  Water 
I  Co.  T.  City  of  Marion  (Iowa)  883. 

j    Under  the  statutes  in  force  in  the  year  ISf^. 

no  special  tax  could  be  assessed  on  spedfic  rv^. 
t  estate  in  a  city  of  the  first  class  to  pay  for  a 

wooden  sidewalk,  without  a  resolution  fixing  iu 
,  coat  as  a  special  assessment  thereon  at  a  me«t- 
I  ing  of  the  city  council  with  notice. — ^Trephagci 
j  V.  City  of  South  Omaha  (Neb.)  218. 

i  i  7.  Gontraotai 

I  A  city  council,  receiviDg  in  silence  tbe  resen 
I  of  the  mayor  that  he  has  entered  into  a  contrac: 

j  for  the  Mtablishment  of  a  waterworks  system. 
!  held  not  a  racification  of  his  unauthorized  act 
:  — Marion  Water  Co.  t.  City  of  MariMi  (lovn 

883. 

I  A  dty  council,  which  merely  Totes  that  it  it 
!  once  close  a  contract  with  an  individaal  for  tbc 
establishment  by  him  of  a  system  of  water- 
works, does  not  authorize  the  mayor  to  eot^r 
Into  a  contract  with  the  Individual  for  the 
tablishment  of  the  works.— MaricMi  Water  Co. 
T.  City  of  Marion  (Iowa)  883. 

Rev.  Codes,  §  2183,  does  not  prevent  a  dtr. 
when  it  has  advanced  money  to  pay  for  a  spe- 
cial improvement,  reimbursing  itself  ont  of  Tif 
special  improvement  fund. — Pine  Tree  L.nmUr 
Co.  V.  City  of  Fargo  (N.  D.)  357.  ' 

A  city  contract  for  the  paving  of  a  street  c- 
,  stnied,  and  held,  that  the  dty  imposed  np^c 
'  itself  the  duty  of  collecting  the  assessment  f-^!* 
1  creating  the  fund  out  of  which  warrants  coa!^ 
i  be  paid,  and  the  diversion  of  such  money  wL^r 
'  collected  to  any  other  purpose  than  the  pav- 
mcnt  of  the  warrants  was  a  breach  of  the  o«- 
tract.— Fine  Tree  Lumber  Co.  ▼.  City  of  Farr' 
(N.  D.)  357. 

There  is  no  charter  restriction  on  the  powif 
of  a  city  to  render  Itself  generally  liable 
its  contract  for  special   improvementK. — Pir:* 
Tree  Lnmber  Co.  t.  City  of  Fargo  (N.  I>  < 
357. 

(  8,    i       Assessments  for  beaaflts.  and 
special  taxes. 

Special  assessments  do  not  become  liens,  save 
as  made  so  by  statutory  authority. — Gcmanskj 
T.  Fitch  (Iowa)  754. 

Under  Code,  {  816,  the  lien  for  an  annr  ir 
,  ment  for  street  improvements  hdd  to  attach  tx 
'  the  time  the  papers  mentioned  in  the  statt)t« 

are  filed  with  Uie  county  auditor. — Oemans-k; 

T.  Fitch  (Iowa)  754. 

An  abutting  owner  Md  estopped  from  qoes- 
tioning  his  liability  for  a  portion  of  the  ex- 
pense of  street  pavements,  where  he  made  ik> 
objections  until  the  work  was  completed. — Nov- 
len  V.  City  of  Benton  Harbor  (Mich.)  4Sa 

Where  two  streets  on  two  sides  of  m.  eorcK* 
lot  were  improved,  it  was  competent  for  tt- 
city  to  include  the  property  in  two  isimiimhi  ' 
districts. — Xowleo  t.  City  of  Benton  Harho: 

(Mich.)  4S0>. 

Under  Comp.  Laws,  ||  3196,  3296,  wldle  k-:< 
benefited  by  two  asResameota  may  be  inelni-  : 
in  two  assessment  districts,  the  entire  ami".  : 
assessment  must  be  limited  to  5  per  cent,  of  tur 
current  valuation  thereof.— Nowlen  T.  fSSs 
Benton  Harbor  (Mich.)  46a 


rrfae  Ust  iffecedlns  ward  tax  roll  on  which 
special  aBaessments  are  required  to  be  levied, 
under  Comp.  Laws,  S  3196,  held  the  last  complet- 
ed roll  OD  whldi  atate,  cooiitr,  and  school  taxes 
ha-v-e  been  spread.— Nowlen  t.  Cltj  at  Benton 
Harbor  (Mich.)  450. 

A.  lot  owner  keld  not  equitably  entitled  to  have 
an  ansessment  for  local  unprovements,  baaed  on 
a  valiintion  of  the  lots  at  $8,000,  reduced. — 
Nowlen  v.  City  of  Benton  Harbor  (Mich.)  460. 

Hefore  the  board  of  public  works  of  the  dty 
of  St.  Paul  can  determine  the  district  wi^in 
wlilch  property  will  be  specially  benefited  by  a 
local  improTement  under  City  Charter  1000,  c. 
t},  tit.  S.  i  7,  the  notice  provided  for  in  section 
25  of  the  nme  tltie  most  be  given.— State  v. 
District  Conit  of  Ramsey  Coonty  (Minn.)  737. 

Statutory  provisions  as  to  the  manner  of  levy- 
log  special  assessments  must  be  strictly  com- 
plied with.— Farmers*  Loan  &  Trust  Co.  v. 
Hastings  (Neb.)  104. 

In  1898  cities  of  the  first  class  had  no  power 
to  levy  a  specifll  tax  on  specific  lota  for  the  pur- 
pose of  paying  the  cost  of  removing  garbage 
therefrom.— Trapbagen  t.  City  of  Sooth  Oma- 
ha (Neb.)  248. 

f  O.  — —  BBforaosnt    of  MSMmeato 
■ad  speelal  taxes. 

Where  an  entire  tract  of  land  Is  sold  at  pri- 
vate sale  for  a  special  city  assessment  levied 
against  only  a  portion  therpof,  such  sale  is  not 
within  Comp.  St  1901,  c.  77.  art.  1,  S  131.  pro- 
▼idins  that  a  coonty  shall  bold  the  purdiaser 
harmless  for  error  in  description. — Concordia 
Loan  &  Troat  Co.  v.  Douglas  Countj-  (Neb.)  55. 

A  county  ia  not  liable,  under  Comp.  St.  1901, 
c.  77,  art.  1,  i  131,  for  a  mistake  of  the  city 
officer  In  certifyinje  city  assessments  to  the 
county  trsasnrer.— Concordia  Loan  A  Trust  Co. 
T.  Douglas  County  (Neb.)  55. 

The  law  of  1890  beinK  simply  a  revision  of 
Comp.  Laws  1887,  SS  959~90U,  relating  to  spe- 
cial aasesamentB,  a  mortgage  on  city  property 
executed  after  1887  and  before  the  law  of  1890 
held  executed  at  a  time  when  the  city  had  a 
lien  OD  land  for  special  assesaments.— Kirby  t. 
Waterman  (S.  D.)  129. 

Under  Laws  1890,  pp.  98,  99,  c.  37,  art  1ft, 

fl  32,  34,  a  deed  executed  by  a  dty  conveying 
and  for  the  nonpayment  of  special  assessments 
held  not  defective  because  of  the  omission  of  the 
tieai  to  the  signature  of  the  city  treasurer,- 
Kirby  v.  Waterman  (S.  D.)  129. 

Deeds  executed  by  a  city  for  the  nonpayment 
of  assessments  for  local  improvements  convey 
title  soperior  to  an  existing  mortgage.— Kirby 
V.  Waterman  (B.  D.)  129. 

The  execution  of  a  deed  by  a  dty  conveying 
land  for  the  nonpayment  of  special  assessments 
is  prima  facie  evidence  of  the  giving  of  notice 
to  the  person  in  whose  name  the  land  was  as- 
sessed uiat  a  deed  would  be  demanded.— Kirby 
V.  Waterman  (S.  D.)  129.  ' 

Under  the  law  of  1890,  and  Laws  1891,  p.  68, 
c.  14,  S  121,  a  deed  by  a  city  conveyintr  land 
for  the  nonpayment  of  apecinl  assessments  lev- 
ied thereon  held  valid,  without  the  giving  of 
any  notice  to  the  person  in  whoae  name  the 
land  is  assessed  that  a  deed  will  be  demanded. — 
Kirby  v.  Waterman  (S.  D.)  120. 

I  10.  Folloa  power  and  resnlations. 

Com  sold  for  grinding  at  a  mill  within  the 
corporate  limits  of  a  city  held  within  a  city 
ordinance  requiring  produce  sold  for  consump- 
tion within  the  city  to  be  weighed  on  the  city 
scales.— State  v.  Smith  (Iowa)  809. 

A  city  ordinance,  requiring  c-om  st^d  for  con- 
sumption in  the  city  to  be  weighed  on  dty 
Males,  was  not  invalid  as  an  unreasonable  re- 
ttraint  of  trade.— SUt«  t.  Smith  (Iowa)  899. 


Code,  I  717,  held  to  aothorize  the  passage  of 
an  ordinance  deaignating.a  portion  of  a  certain 
street  as  a  public  market,  and  prohibiting  the 
sale  of  agricultural  commodities  at  any  other 
place  in  the  city.— Stat»  t.  Smith  (Iowa)  899. 

A  police  regulation,  not  operating  unreason- 
ably, held  not  Invalid  becaase  it  may  affect  iu- 
ddentalhr  the  exercise  of  some  right  guarantied 
by  the  Oonstitutton.— Anderson  t.  State  (Neb.) 
149. 

{11*  Vse  and  recnlatlon  ot  pnblle  pla- 
ces, property,  and  works. 

A  city  ordinance,  authorizing  the  nse  of  part 
of  a  street  as  a  public  market,  which  use  was 
temporary  and  partial  only,  did  not  constitute 
a  nuisance  per  se. — State  v.  Smith  (Iowa)  899. 

The  construction  of  an  ice  chute  across  a 
street,  so  as  to  constitute  a  nuisance,  held  not 

i'nstified  on  the  ground  of  necessity. — Young  v. 
tothrock    (Iowa)    1105 ;    Same   t.  Ghadima 
Bros.,  Id. 

Under  Code,  S  768,  a  dty  held  not  authorized 
by  the  statute  conferring  power  on  it  to  regu- 
late the  streets,  etc.,  to  grant  permission  to  an 
individual  to  construct  an  ice  chute  across  a 
street.— Young  v.  Bottirock  (Iowa)  1105;  Same 
V.  Chadima  Bros.,  Id. 

An  ice  chnte,  constructed  by  defendant  across 
a  street,  held  a  nuisance. — Young  v.  Rothrock 
(Iowa)  1105;  Same  v.  Chadima  Bros.,  Id. 

Where  an  obstruction  of  a  street  compels  an 
abutting  owuer  to  go  several  blocks  out  of  his 
way  to  reach  his  premises,  he  may  maintain  a 
suit  for  the  removal  thereof.— Young  v.  Both- 
rock  (Iowa)  1106;  Same  v.  Chadima  Bros.,  Id. 

112.  Torts. 

On  the  question  whether  the  discharge  from 
a  sewer  ctrastituted  a  nuisance,  it  may  be 
riiown  that  the  sewer  had  no  artifidal  ventila- 
tors or  deodorizing  appliances,  so  that  all  the 
odors  were  rai-ried  to  the  outlet. — Suddith  V. 
Incorporated  City  ot  Boone  (Iowa)  853. 

Notice  of  a  defective  street  to  a  dtr  clerk 
held  not  notice  to  the  dty.— Corey  t.  City  of 
Ann  Arbor  (Mich.)  477. 

Time  elapsing  between  Monday  and  the  soc- 
ceeding  Friday  night  held  insufficient  to  charge 
city  authorities  with  notice  of  ice  on  a  certain 
sidewalk,  on  which  plaintiff  was  injured. — Corey 
V.  City  of  Ann  Arbor  (Mich.)  477. 

That  the  president  of  a  city  council  lived 
near  a  defective  street  held  Insnffident  to  charge 
the  dty  with  notice  of  the  defect.— Corey  t. 
City  of  Ann  Arbor  (Mich.)  477. 

In  action  against  a  city  for  personal  injuries 
1^  defects  in  a  sidewalk,  the  question  of  ac- 
tual or  constructive  notice  to  the  city  must  be 
established  by  evidence.— Nortbdroft  v.  City  of 
Lincoln  (Neb.)  163. 

In  an  action  for  injuries  caused  by  defects  in 
a  street,  question  of  contributtH^  negligence 
held,  under  the  evidence,  one  for  the  jury. — 
City  of  Sontii  Omaha  v.  Taylor  (Xeb.)  209. 

In  an  artion  for  Injuries  by  defects  (n  a 
street,  held,  there  was  no  material  variance 
between  pleading  and  proof.- City  of  South 
Omaha  v.  Taylor  (Neb.)  209. 

That  one  injured  by  a  defect  In  a  street  knew 
of  it  is  merely  a  circamstanee  to  be  considered 
in  determining  whether  there  was  lack  of  due 
care.— City  of  South  Omaha  v.  Taylor  (Neb.) 
209. 

Under  Comp.  St.  1901,  c.  13a.  art.  1.  $  110, 
a  petition  fniling  to  allpge  the  filine  of  notice 
of  defects  in  strct  is  fatally  defective. — God- 
dard  V.  City  of  Lincoln  (Xeb.)  273. 

The  liability  of  a  city  for  injuries  caused 
by  defects  in  streets  rests  excluuvely  on  stat- 
ute.—tioddard  T.  City  of  Uncoln  (Neb.)  27S. 


keep  the  stret^s  in  proper  repair  will  not  be 
beard  to  complain  of  the  gaalincation  requiring 
notice  of  the  defects  to  be  given  the  city. — 
Goddard  v.  City  of  Lincoln  (Neb.)  273. 

Notice  that  an  iojair  occarred  on  the  side- 
walk along  the  east  side  of  a  certain  block  be- 
tween two  named  streets  held  a  sufficieat  al- 
legation of  the  place,  required  by  Comp.  St. 
1^7,  c.  13a,  I  S6.--<!ity  of  Lincoln  t.  MiUer 
(Neb.)  484. 

Evidence  held  to  warrant  aubmission  to  jury 
of  the  question  whether  defects  in  the  side- 
walk were  so  obrious  and  so  long  continued  as 
to  warrant  presamption  of  notice.— Gltr  of 
Lincoln  T.  Wller  (Neb.)  484. 

In  an  action  against  a  city  for  injuries  on 
a  sidewalk,  evidence  held  to  sustain  a  motion 
to  direct  a  verdict  for  defendant — Strait  t. 
City  of  Eureka  (8.  D.)  60S. 

In  an  action  for  injuries  to  a  pedestrian  by 
falling  on  a  defective  sidewalk,  an  order  of  the 
court  refusing  to  set  aside  a  verdict  finding 
plaintiff  guilty  of  contributory  negligence  held 
not  so  dearly  wrong  as  to  require  a  reversal. — 
Bohn  V.  City  of  Racine  (Wis.)  813. 

f  18t  Flsoa^  mknaBement.  pnMle  debt, 
uimrltiM.  mmd  tazatlfim. 

A  dty  charter  AeM  to  Imply  that  the  duty  to 
list  property  with  the  assessor  and  to  pay  the 
taxes  thereon  rests  on  the  owner,  which  in- 
cludes a  resident  agent  having  possession  of 
OToper^  of  a  nonresident  of  the  state. — German 
Trust  Co.  V.  Board  of  Equalization  (Iowa)  878; 
fejame  v.  City  of  Davenport,  Id. 

Code,  i  1011,  relating  to  taxation  in  cities 
under  special  charters,  Aeld  to  make  apiHicable 
to  such  cities  section  1320,  relating  to  taxation 
of  property  in  the  hands  of  an  agent. — German 
Trust  Co.  T.  Board  of  Eqnalixation  (Iowa)  878; 
Sams  T.  City  of  Davenport,  Id. 

Under  Code  1873,  |  473,  a  city  held  empower- 
ed to  contract  with  a  water  compnny  to  pay  for 
hydrant  rentals  a  larger  sum  than  would  be 
raised  by  a  special  tax  of  five  mills  on  the  dol- 
lar, notwithstanding  section  476. — Marion  Wa- 
ter Co.  V.  City  of  Marion  Oowa)  883. 

Good  faith  of  purchasers  of  municipal  bonds 
held  not  affected  by  fact  of  reliance  on  matters 
outside  face  of  bonds, — Schmid  t.  Village  of 
Frankfort  (Mich.)  1056. 

Question  whether  a  private  Individual  re- 
ceiving municipal  aid  had  complied  with  condi- 
tions before  delivery  of  bonds  held  immaterial, 
in  suit  by  holders.— Schmid  t.  Village  of  Prank- 
fort  (Mich.)  1056. 

TJnilor  Comp.  St.  1901,  c.  45.  §  14,  the  anthor- 
ity  to  issue  bonds  by  any  precinct  is  limited  to 
snch  as  are  Issoed  in  aid  of  the  works  anpcifir-al* 
ly  ennmerated.— State  v.  Weston  (Neb.)  668. 

1 14b  Aetiona. 

In  an  action  against  a  city  to  recover  against 
it  generally  for  diversion  of  moneys  realized 
for  special  funds  against  which  plaintiff's  war- 
rants were  drawn,  held,  that  the  burden  wan  on 
the  city  to  show  any  defense  to  overrmrc  the 
prima  facie  case  of  diversion  made  br  the 
plaintiff.— Pine  Tree  Lumber  do.  t.  City  of 
Fargo  (N.  D.)  357. 


8aa  "Inrarance,"  f  1. 


MURDER. 


See  "Homicide." 


MUTUAL  BENEFIT  INSURANCE. 

See  "Insurance,"  1  11. 

MUTUAL  BENEFIT  SOCIETIES. 

See  "Beneficial  Aaaociatious." 


MUTUALITY. 

Of  contract  essential  to  spedfic  p«rformun, 
see  "SpeciGc  Performance,"  fi  1. 

NAMES. 

See  'TFrade-Marki  and  Trade-Names.** 

A  judgment  keld  of  no  ralldltr  became  tt 
variance  between  proper  name  of  defendaK 
and  that  given  in  the  judgment  and  proeeaa.— 
ThoniUr  T.  Prentice  (Iowa)  728. 

NAVIGABLE  WATERS. 

See  "Waters  and  Water  Conrsea." 

I  1.   Blpuiaa  »d  littoral  Hskta. 

The  construction  of  a  pier  in  an  inland  lake 
below  high-water  mark,  by  a  penon  haTuig  » 
interest  in  the  shore,  held  a  pnvate  noisasoe  ai 
against  the  abutting  shore  ownera. — McCarthy 
T.  Murphy  (Wis.)  531. 

Lessees  of  the  shore  of  a  lake  M4  not  gwtij 
of  converaion  of  material  used  in  tbe  constiu- 
tion  of  a  pier  opposite  their  land  by  plaintiSd 
without  aotbori^.— McCarthy  t.  Mnnhj-  (Wisj 
531. 

NEGLIGENCE 

Causing  death,  see  "Death,"  I  1. 

Exemption  from  liau^lity  for,  as  con$iderati':i!> 

of  contract,  see  "Contracts^"  {  1. 
Operation  and  effect  of,  as  ground  of  eatoppd. 

see  "Estoppel,"  i  2. 

By  partUnilar  cla$»e$  of  partlet. 

See  **GaTrierB,"  (  2;  "Municipal  Corporations,'' 
S  12. 

Employers,  see  "Master  and  Servant."  Si  3-G. 
Railroad  companies,  see  "Railroads,"  {$  4~T. 
Telegraph  or  tel^hone  omnpaniea,  see  "Tele 
graphs  and  Telephones,"  If  1.  2. 

Condition  or  use  of  particular  species  of  property, 

tPorkB,  or  nuuAinery. 
See  "Highways,"   §  3;  "Kailroads,"   U  4-7; 

"Street  Railroads."  fi  2. 
Streets,  see  "Municipal  Corporations,"  i  1. 

Contributory  neQUgenoe. 

Of  owner  of  animals  injured  by  opttatlOB  Of 
railroad,  see  "Railroads,"  S  6. 

Of  passenger,  aee  "Carriers."  |  2. 

Of  person  injured  by  operation  of  street  rail- 
road, see  "Street  Railroads,"  f  2. 

Of  iierson  injured  by  telephone  wire,  aee  "Trie- 
graphs  and  Telephones,"  §  1. 

Qf  person  injured  on  city  s^eet,  see  "Municipal 
Corporations,"  {  12. 

Of  servant,  see  "Master  and  Servant;*'  |  S. 

{  1.   Acts    or    omissions  eoutltatlag 
necllKaiioa. 

Evidence  held  to  show  plaintiff  a  bare  I^ 
cen»ee,  and  that  his  only  right  of  action  woald 
be  for  wanton  injury  inflicted  upon  him  by  de- 
fendant or  his  employte.— Oh^er  t.  Bodte- 
ford  &  Oonld  (Neb.)  241. 

Where  one  enters  on  the  premises  of  anothn 
with  his  consent^  but  without  his  invitaiioD 
and  not  in  the  discharge  of  any  duty,  he  is  a 
bare  licensee.— Ghesley  t.  Rocheford  ft  GooU 

iXeb.)  2-11. 

In  au  action  against  the  owner  of  a  bufldins 
burned  through  his  alleged  negligence,  for  dam- 
ages to  other  property,  cau.«ed  by  a  communi- 
cation o£  the  fire  thmto,  defendant  keW  art 


V^here  plaintiff  went  on  defendant's  premises 
to  'transact  private  busineas  with  the  defend- 
ant's employte,  he  was  a  mere  licensee,  and 
was  not  entitled  to  recover  for  iojaries  sostaln- 
e<l  in  twlnx  the  elerator.— Muench  t.  Helne- 
inann  (Wi&)  800. 

$    2-    Contrllmtory  uegEllseneo. 

A.  child  25  months  of  age  is  not  diargeable 
with  contributory  neglieence. — O'Brien  t.  Wiu- 
eoiisin  Cent.  Ry.  Co.  (Wis.)  424. 

In  an  action  for  death  of  a  child,  whether 
it»  parent  was  guilty  of  contributory  negli- 
geace  in  failing  to  take  proper  care  of  it  held 
a  question  for  the  jury.— O'Brien  t.  Wiacon- 
ain  Cent.  Ry.  Co.  (Wis.)  424. 

f   3.  Aotloas. 

f^vidence  in  an  action  against  the  owner  of  a 
building,  burned  through  bis  alleged  negli- 
gence, for  damages  to  adjacent  property  to 
which  fire  was  communicated,  considered,  and 
held  innufflcient  to  justify  submitting  the  case 
to  the  jury.— Balding  v.  Andrews  (N.  D.)  305. 

In  an  action  to  recover  from  the  owner  of  a 
burned  building  damages  from  the  communica- 
tion of  the  fire  to  other  property,  burden  of 
proof  held  to  be  on  plaintiff  to  establish  both 
tho  cnuRe  of  the  fire  and  defendant's  negligence. 
—BnldiDg  T.  Andrews  (N.  D.)  806. 

Id  an  action  for  the  death  of  plaintifTs  in- 
testate  by  being  scalded  by  distillery  slops  on 
the  breaKiDg  of  a  vat,  evidence  held  to  show 
defendant's  negligence  and  that  an  order  of 
nonsuit  was  therefore  error. — Hapfer  T.  Nation- 
al INstillIng  Co.  (Wis.)  809. 

NEGOTIABLE  INSTRUMENTS. 

i?ee  "Bills  and  Notes." 

NEWLY-DISCOVERED  EVIDENCE. 

Ground  for  new  trial,  see  "Homicide."  i  8: 
"New  Trial,"  8  2. 

NEW  PROMISE. 

To  nay  debt  discharged  in  bankruptcy,  see 
"Bankruptcy,"  J  2. 

NEW  TRIAL. 

In  criminal  prosecutions,  see  "Homicide,"  i  3. 
Necessity  of  motion  for  pnrpose  of  review,  see 
"Appeal  and  Error,"  f  8. 

NecesBity  of  preservation  of  ruling  on  motion 
for  new  trial  in  bill  of  exceptions  for  pur- 
jiose  of  review,  see  "Appeal  and  Error,"  S 

Opening  or  vacating  judgment,  see  "Judgment," 
f  5. 

Power  of  successor  of  deceased  Judge  to  grant, 

see  "Judges,"  $  2, 
Remand  by  appellate  court  for  new  trial,  see 

"Appeal  and  Error,"  f  31. 
Specification  of  errors  In  ovwnling  motion  for, 

see  "Appeal  and  Error,"  8  19. 

8  1.   Nature  aad  soope  of  remedy. 

The  granting  of  a  new  trial  held,  on  the  facts, 
not  an  abuse  of  discretion. — Marr  v.  Burling- 
ton, 0.  R.  &  N.  Ry.  Co.  (Iowa)  716. 

A  motion  for  a  new  trial  ia  addressed  to  the 
discretion  of  the  trial  court,  which  will  not  be 
interfered  with  save  in  ca'ios  of  abuse.— Marr 
V.  Burlington,  C.  R.  &  N.  Ry.  Co.  (Iowa)  716. 

Code,  88  3755,  4205,  hrlit  to  provide  for  dis- 
tinct and  different  proceedings  on  npplicationa 
Jw  as*  triaL-Bevi^rittg  t.  Sipltfc  (Iow*>  IWe, 
W  N.W.-7B 


ui  a  new  iriai,  unuer  \joae,  j  t^vo. — severing 
V.  Smith  (Iowa)  1110. 

The  denial  of  a  motion  for  a  new  trial,  under 
Code,  f  4206,  held  erroneous.  —  BeTcrins  v. 
Smith  (TowjOlllO. 

By  failing  to  unite  a  motion  for  new  trial 
with  one  for  judgment,  notwithstanding  the  Ter- 
dict,  the  right  thereafter  to  move  for  a  new 
trial  io  the  usual  statntory  way  is  not  waived. 
—Nelson  V.  Grondahl  (N.  b.)  299. 

8  2.  Gronuds. 

New  trial  for  newly  discovered  evidence  A«Id 
properly  refused.  —  Brennao  v.  GoodfeUow 
(Iowa)  902. 

Court  held  not  to  have  abused  its  discretion 
in  granting  a  new  trial  after  directing  a  ver- 
dict for  defendants. — Jones  v.  Jones  (S.  D.)  88. 

8  3.    ProeeedlnKS  to  procure  new  trlaL 

There  is  no  error  in  refusing  a  motion  for  new 
I  trial  as  to  one  count  of  the  petition:  plaintiff 
I  having,  pending  the  motion,  remitted  the  amount 
i  recovered  thereon.  —  McEilhrnie  v.  Wilkinson 
1  <Iowa)  868. 

'  Under  Code,  8  3641),  the  period  within  which 
I  application  may  be  made  for  a  new  trial  under 
'  section  4205,  when  the  clerk  did  not  enter  judg- 
ment as  authorized  by  section  3T77,  hdd  to  be- 
gin to  run  from  the  date  of  the  court's  decision 
on  motions  for  judgment,  new  trial,  etc.,  and 
the  entry  of  judgment  thereon. — Bevering  t. 
Smith  (Iowa)  1110. 

A  motion  for  new  trial  for  newly  discovered 
evidence  must  be  filed  at  the  term.— Chadron 
Loan  &  Buildins  Ass'n  t.  Scott  (Neb.)  220. 

A  motion  for  new  trial  duly  filed  at  one  term 
of  court  may  be  heard  at  a  subsequent  term, 
and  aflidavita  required  may  be  filed  at  any 
time  before  final  submission.— Chadron  Ix>an  & 
Building  Ass'n  v.  Scott  (Neb.)  220. 

Where  two  or  more  parties  join  in  a  motion 
for  new  trial,  unless  it  should  be  sustained  as 
to  all,  it  must  be  overruled  as  to  all.— Mc- 
Carthy V.  Morgan  (Neb.)  4SU. 

Failure  to  give  one  day's  notice  in  writing 
of  the  hearing  of  a  motiou  for  a  new  trial, 
held  not  to  renaer  the  ruling  on  such  motion  er- 
roneous.—  Cochran  v.  Philadelphia  Mortgage  & 
Trust  Co.  (Neb.)  1051. 

Under  Code  Civ.  Proc.  8  3(»,  subd.  4,  where 
a  motion  for  a  new  trial  is  made  on  the  min- 
utes,  the  notice  of  intention  must  specify  the 
particulars  in  which  the  evideuce  is  insuffl- 
cient.  and  the  particular  errors  of  taw  on 
which  the  moving  party  will  rely.— Wenke  t. 
Hall  (S.  D.)  103. 

NEXT  OF  KIN. 

See  "Descent  and  Distribution." 

NON  OBSTANTE  VEREDICTO. 

Judgment  notwithstanding  verdict,  see  "Judg- 
ment." 

NONRESIDENCE. 

Effect  on  limitation,  see  "Limitation  of  Ac- 
tions," 8  !■ 

NONSUIT. 

Before  trial,  see  "Dismissal  and  NoDsnit." 

NOTES. 


r 


Of  AEip^il.  di'fpcts  ui,  KTonnd  for  dlnulssal 
of  api>t!al,  see  "Appeal  and  Error,"  I  21, 

Itword  of  (jLiatt^-l  morff-aj^o  imtice  to  pur- 
rtiiiPiT,  SCL'  "Cimttpl  McJiti-Miji^s,"  g  2. 

Wuriiins  emploj^s  of  dauger^  sec  "Master  and 

Of  pariictilar  /atfa.  acta,  or  jfroceedinut. 
Sue  ■  .riLdirbi]  Sales." 
Action  sr  procus,  see  'Trcic(>as."  g  1. 
AnpBBl'  «M  "Apiwal  ind  Brror."  S  10. 
ABpnunl  tm  foreclomte,  wes  "UortgaieeB,"  S  lO- 

0|r^  itt  tmA  «H-^^%wt#<rcw»^ 

Kw^tHonvti  Qf  mertBRiK,  see  ^'UortsaB«i"  I  & 
SwoDSTire  Hale,  Jtw  ''MoiisBges,"  |  10. 
Hxaniag    lipfori^    l;niil    oJfirera.    see  "Public 

L«ads."  1. 
Injaries  from  (icfecri:  in  streeta.  he  '^MuuldiHl 

CorpomtioDP."  S  12.  .  _  _ 

Intpntioji  to  iiitro<lTi'-p  oertaJn  TirtWftlSi*^  see 

"Criratiiijl  Lrm,"  § 
Hfileiri|nimi  fruiii  tjix  siiIp.  see  "TiixsttiOD,"  |  6. 
Taxation  of  cosU,  Bee  "Co&t&"'  1  4. 

4i]ti»  see  «*Tu&tio«!,"  i<S*    ,  , 

Tnqiian  hr  BoltiiBlii,  tag  ^^nliuli^ 

To  partUmtar  clossea  of  partiea, 
City  i^erk,  see  '■Munkiiidl  Corporailonn."  i  12. 
F^^i^^  '9^  ^041  «M  "Vwur  «iul.  f  urchas- 

Conatrnrtive  n'ltiro  nt  a  Hpcd  ia  not  construc- 
tive notice  of  B  fiiiilinc  utid  ii>.i.-irt'e  not  reftrred 

NUISANCE. 

Obetractioii  of  atri'fU,  see  "Mucicitial  Corpo- 
rations,^ I  U. 
Opinion  fiVlaenre.  see  "19'Hdmcf!,"  I  10. 

NUNC  PRO  TUNC. 
OBJECTIONS. 

rot/'  tie,  IS.  — «™- 
igCprftiMJ  oa  foreclosure,  see  "MortKngea," 

To  confirinnridn  of  foreclosure  sale,  Bp6  ''Jilort:- 

To  detiofiitions,  see  "Deiioatioiia/' 

O8U0ATid|r  #  feOflTRACT. 
turn  Bjgiiriyfaifc  *M  "Cooktttttttonia  i^w,"  |4 

OBSTRUCTIONS. 


Of  stMBta.  V«  *Wl3 


ktSnu^"  I  11. 


Bribery:  ■«  "BtibeiT."  „      ^  , 

Feos  of.  aa  cflsts,  spp  "CostB,"  |  ff. 

JuHii*iaI  notiee  of  olfli-inl  ^tt■t^^^  see  "ETifleBC*," 

1- 

Mnndamiis,  see  "Mtitidamuii,"  {  2, 
S  2. 


Baok  officen,  ih  ''Banka  and  Buknc"  I  L 
Ctirpornte  ofllcers,        ^'Ooipon.tton^"  f|  5^  & 

titins,"  fi  4. 
Poor-lflw  ofHcera,  see  "Pauptrs,"  {  L 

i  I.    ^'•^^^  pAMn,  dntias,  ud  U*U1^ 

When  tbe  law  commits  to  ur  oacH  ibi 

duty  of  looking  into  ffirts  nod  ■rtlnf  jnnrp  thm 
dLscrolioD  is  qua^^i  judloii^HliBftMK  «. 
ClET  CouDtT  (Neb  )  «73. 

OPENING. 

OPINION  EVIDENCE 

In  cWl  flPtEons.  see  "Svidecce."  Si  10-14- 
Ln  Criliiiiiul  DroseL-utlons,  see  "Oriat'Dal 

I  a, 

OPINIONS. 

Of  court*,  aee  "Courta,"  |  1. 

ORDER  OF  PROOF. 

At  trial,  aee  'Trinl."  i  2. 

ORDERS. 

AppntsblHtr,  a«e  "Ar-i^i'HJ  and  EStna-."  I  t. 

KxtPndiDK  tiroe  inr  M'tttinp  Btalomont  of  rrs* 
su  appeal,  see  "ApiJi'ii]  nuii  Krror,  "  }  IS. 


Of  connty  boafd,  scf  ■"Counties,"  |  1. 


TJ<  i^nuing  of  bawkers  and  peddlei^  wt  'Tfi|g*%- 

ers  and  Peddlers." 


Himt  AND  CHIift 

See  '^astarda";  "Gaardian  aod  Ward"*: 
fanta." 

»i;li(rpnce  of  pnrent  iiuputfihle  to  ohUtL 

TraoiULCtiuus  tK>tw«on,  in  fraud  of  crediton^  ttt 
"X^mudolent  CoaTerancea,"  |  1. 

PAROU  EVIDENCE 
PARTIES. 

AdmiHions  as  e^dence,  see  "ETid«ace.^  |  BL 
Drath  sround  for  abntcment,  see  "Abfltemral 

iiml  Itfvivol,"  g  3. 
DmxiiL'ilu'  or  residency  as  aCEectias  veDil^ 

"Venue,"  |  ' 


Entitled  to  tOcgft  mat,  tm  ''Mtmm  iMt  tit 

roi,"  S  24.  .   -  .  - 

Objectii^ns  t>-  dt'fect  of,  for  pnrpaMi 

Bee  "Apt'ejil  and  Error."  j  tt. 
PeraoD?  ioth  hided   bj   juilicnient.   see  "Jodf 
meot,"  S  !>. 

FeraoUB  entitled  to  cgmpenNlioa  foronfwtl 
taken  for  pubUe  hh,      ^JPv^lwtt  JputtdnT 

Poraona  BmUs  for  bribierrHi  *mi)tic»&* 


Persons  to  whom  payment  of  note  mar  be 
made,  see  "Bills  and  Notes,"  S  5. 

Transfer  of  ioterest  groand  for  abatement,  eee 
"Abatement  and  Revival,"  S  2. 

In  actiont  by  or  agaimt  particular  dosMS 
parties. 

See  "Husband  and  Wife,"  f  2. 
Stockholders,  see  "OorporationH,"  I  4. 

In  pcaHeuUsr  actions  or  TyrooeecHngs. 

Crimmal  prosecutionB,  see  "Criminal  Law," 
§  1. 

For  appointment  of  receiver  of  corporation,  see 

•'Corporations,"  S  7. 
For  breach  of  contract,  see  "Contracts,"  |  6. 
On    appeal  in  condemnation  proceedings,  see 

"Eminent  Domain,"  i  S. 
On  appeal  or  writ  of  error,  see  "Appeal  and 

Error,"  8M»  ». 
To  establish  boundaries,  see  "Boandaries,"  |  2. 
To  restrain  trespasses  on  mining  property,  see 

"Mines  and  Minerals,"  S  1. 

To  iKirHeuIar  clagges  of  cQnx>eyance8,  contracts, 

or  tranBOctUma. 
See  "Contracts,"  g  2;  "Fraudalent  Conveyan- 
ces," S  2;  "Usury,"  |  1. 

%   1.  PUlntlffs. 

Where  deceased  sold  apples  to  defendants 
in  which  another  was  interested,  but  before 
suit  brought  his  administratrix  settled  with 
such  other  for  his  interest,  she  was  entitled 
to  sue  for  the  entire  balance  of  the  aceoontw — 
Welkins  V.  Knight  (Mich.)  445. 

Under  Ann.  Code  1901.  |  29,  the  owner  of  a 
judgment  on  which  snit  is  brought  is  the  real 
party  in  interest,  though  having  do  formal  as- 
signment of  the  judgment.— limton  v.  Baker 

(Neb.)  251. 

Id  an  action  by  the  grantor  in  a  deed  invalid 
ander  Rev.  Codes,  §  7002,  for  the  use  of  the 
grantee,  the  grantor  is  the  real  party  in  inter- 
est, within  the  meaning  of  Rev.  Codes,  i  5221. 
— Galbraith  v.  Paine  (N.  D.)  258. 

S  2.    New  parties  and  ohanKs  of  parties. 

The  allowance  of  a  substitution  of  a  pur- 
chaser of  a  cause  of  action  pendente  lite,  under 
Rev.  Codes  1&90,  (  5234,  is  in  the  discretion 
of  the  court.— Sykes  v.  Beck  (N.  D.)  844. 

The  sole  right  to  ask  for  a  substitution  of  the 
purchaser  of  a  right  of  action  pendente  Ute, 
given  by  Rev.  Codes  1S09.  §  5234,  rests  with 
the  pnrchaear.— Sykes  v.  Beck  tX.  D.)  844. 

i  3.    Defects,    objeotlons,    and  amend- 
ment. 

A  demurrer  for  defect  of  parties  is  proper 
when  the  pleadings  show  a  deficiency  of  par- 
ties, but  it  Is  not  the  proper  method  of  attack 
for  an  excess  of  parties;  and  where  the  only 
claim  is  that  too  many  have  been  joined,  a  de- 
murrer is  properiy  overruled.— Olson  t.  Shir- 
ley (N.  D.)  297. 

PARTITION. 

f  1.   Actions  for  partition. 

Claim  for  maintainme  the  mother  of  the  par- 
ties to  partition  suit  Iteld,  on  the  facts,  proper^ 
denied. — Qark  v.  Oark  (Mich.)  924. 

PARTNERSHIP. 

BzMnptions  of  partnership  property,  from  ex- 
ecution, see  "Exemptions,"  i  1. 

%  1.    The  relation. 

Lessor  of  bssiness,  conducted  under  name 
embodying  bis  individual  name,  held  liable  for 
indebtedness  incurred  by  lessee,  without  notice 
to  creditor  of  lessor's  retirement— Davenport 
Oas  &  Bleetrie  Co.  v.  Beimers  (Iowa)  1084. 


Evidence  examined,  and  lield  wholly  ins 
cient  to  sustain  an  alU>gation  of  partnershi 
Agnew  T.  Omaha  Nat  Bank  (Neb.)  189. 

I  2.   BichtB  and  UablUttos  as  to  th 
persons. 

Tn  an  action  for  the  price  of  Roods  sold, 
deuce  hfld  to  require  submission  to  the  jurj 
the  question  of  the  liability  of  defendant  as  p 
uer  in  the  purchase  of  the  goods. — Swofl 
Bros.  Dry  Gfoods  Co.  v.  Cowgill  (Neb.)  21 

Where  a  partner  conveys  partnership  p: 
erty,  and  the  assignment  is  concurred  in  by 
other  member  of  the  firm,  the  assignee  ' 
have  a  suiK-rior  right  to  the  property  ovw 
whose  claim  is  liased  on  a  snbMquent  ass: 
ment.~-UIrich  v.  McGonanghey  (Neb.)  645. 

S  3.  Death  of  partner,  and  'snrvlv; 
I  partners. 

Certain  evidence  fteid  to  show  that  transfi 
of  note  and  mortgage  indorsed  1^  snrrii 
partner  was  prima  facie  the  owner  thereo 
Grether  v.  Smith  (S.  D.)  93. 

In  a  suit  to  quiet  title  to  land  mortgagee 
partnership,  held,  on  the  facts,  that  a  dismii 
of  the  complaint  was  erroneous.- Grether 
Smith  (S.  D.)  93. 

$  4.   Dlssolntlon.   aettlament,    and  t 
eonntlnc* 

Where  a  partner  without  notice  takes  s 
stantially  all  the  ready  money,  and  absc<K 
remaining  away  eight  montlis,  he  has  no  sta 
ing  to  demand  an  accounting  after  bia  copj 
ner  has  wound  up  the  bosiness.— Hart  t.  D 
rich  (Neb.)  144. 

PART  PAYMENT. 

Within  statute  of  frandi^  see  "Frauds,  Stat 
of,"  S  4. 

PART  PERFORMANCE. 

Measure  of  damages  for  partial  breadi  of  c 

tract,  see  "Damages,"  §  3. 
Of  contract,  see  "Contracts,"  {  4. 

PASSENGERS. 

See  "Carriers,"  |  2. 

PATENTS. 

Specific  performance  of  contract  for  sale 
patented  article,  see  "Specific  Ferforiuanc 

PAUPERS. 

S  1.   Poor-law  districts  and  offieen. 

In  a  prosecution  of  keeper  of  a  county  hoi 
for  illegally  removing  a  county  pauper  to  i 
other  county,  it  was  no  defense  that  such 
moval  liad  been  ordered  by  t)<e  '-nperintei 
ents  of  the  poor.- People  v.  Barlow  (Mlc 
482. 

9  2.    Settlement  and  remornl. 

Facts  helcL  to  show  that  a  pauper's  legal  r< 
dence  was  in  a  county  to  whicn  she  remo\ 
with  her  foster  parents.— People  t.  Barl< 
(klch.)  482. 

PAYMENT. 

See  "Compromise  and  Settlement";  "Tende 
Of  costs,  best  and  secondary  evidence  of,  i 

"Evidence,"  5  3%- 
Part  payment  within  statute  of  frauds,  i 

"Frauds,  Statute  of,"  S  4. 
Subrogation  on  payment,  see  "Subrogation." 
Waiver  of  forfeiture  of  lease  acceptance 

rent;  see  "Landlord  and  Tenant,"  f  2. 


and  Notes,"  t  B. 
Claims  against  insolvMit  bank,  aee  "Banks  and 

Bankins."  S  1- 
Checks  on  bank,  see  "Banks  and  Banking," 

S  2. 

Compensation  for  property  taken  for  public 

use,  see  "Eminent  Domain '*  §  2. 
Compensation  for  public  improremeots,  Bee 

"Uanldpal  GOTporatloos,"  I  7. 
Price  of  land  told,  see  "Vendor  and  Pnrchaser," 

8  3. 

Subscription  to  «>tock.  see  "CorporatlonB,"  I  8. 
Taxes,  see  "Taxation,"  S  4. 

{  1.   Beqnlsltes  and  svffleleney. 

In  replevin  of  a  machine  on  which  credit  was 
allowed  for  an  old  machine,  evidence  held  to 
warrant  a  finding  that  defendant's  representa- 
tion that  he  bad  paid  for  the  old  machine  was 
true.~Xatiooal  Cash  Register  Co.  T.  Bonne- 
ville (Wis.)  558. 

i  S.  Applioation. 

In  replevin  of  a  machine  on  which  a  oreilit 
was  allowed  for  an  old  machine,  on  defendant's 
representation  that  it  had  been  paid  for,  wlieu 
it  was  charged  to  him  by  a  third  person,  plain- 
tiff held  not  entitled  to  claim  that,  as  dereudant 
did  not  retain  it,  payments  made  on  the  ac- 
count should  be  applied  to  other  Itema  of  the 
account. — National  Cash  Register  Co.  t.  Bonne- 
vUle  (Wis.)  sns. 

I  8*   Fleadlag*  aTldaiUMt  trfalt  *ad  m- 
Tiew. 

In  an  action  against  decedent's  estate  for 
services  rendered,  entries  In  decedent's  books  in 
claimant's  handwriting  keU  sufficient  to  estab- 
lish payment  for  such  services.— Cununlngi  t. 
Lynn  (Iowa)  837. 

PEDDLERS. 

See  "Hawkers  and  Peddlers." 

PEDIGREE. 

Competency  of  witnesses,  see  "Witnessu,"  |  2. 

PENALTIES. 

Faflnre  to  release  mortgage,  see  "Mortgages," 
S  5. 

Nonpayment  of  tax,  see  "Taxation,"  §  8. 
Official  misronduct  see  "Corporations,"  §  6. 
Under  contracts,  see  "Damages,"  S 
Violation  of  railroad  regulations,   see  "Kail- 
roads,"  $  5. 
Violations  of  usury  laws,  see  "Usury/'  {  2. 

PENSIONS. 

Exemption  of  pension  money  from  taxation,  see 

"Taxation."  S  !• 
Of  ^licemen,  see  "Municipal  Corporations," 

PERCOLATING  WATERS. 

See  "Waters  and  Water  Conrses,"  {  2. 

PERPETUITIES. 

Under  Corap.  Laws  1S97,  §§  8796,  8797  (c. 
237,  g§  14,  15),  a  suspension  of  the  power  of 
alienation  not  based  on  lives  is  void. — Casgrain 
T.  Hammond  (Micb.)  010. 

A  deed  and  declaration  of  trust  held  void  as ! 
creating  a  ijei'petuity. — Casgrain  t.  Hummond  . 
(Mich.)  610.  I 


Hearsay  evidence,  see  "Evidence."  {  7. 

Judicial  notice,  aee  "Evidence,"  §  1- 

Measure  of  damages,  see  "Damages,"  J  5. 

Opinion  evidence,  see  "Bvidenoe."  |  10. 

Res  gestffi.  see  "Evidence,"  (  3. 

To  employe,  see  "Master  and  Servant,"  ii  Z->1 

To  licensee,  see  "Railroads,"  ff  4-7. 

To  passenger,  see  "Carriers,"  |  2. 

To  traveler  on  higliway,  aee  "Highways,"  f  K; 

"Municipal  Corporations,"  f  12. 
To  traveler  on  highway  croaBine  railroad, 

"Eailroadu"  H  4-7. 

PETITION. 

For  bridges,  see  "Bridges,"  {  1. 
For  ditironnectioa  of  territory  from  dty,  aet 
"Municipal  Corporations,"  S  1. 

PHOTOGRAPHS. 

Admissibility  in  evidence,  see  "GruniBal  Lav." 

PHYSICIANS  AND  SURGEONS. 

Testimony  In  oHlminsl  prosecntions,  see  "Crim- 
inal Law,"  I  8;  "Homicide."  |  1. 

PIERS. 

See  "Navigable  Waters,"  |  1. 

PLEA. 

In  drU  acttona,  aee  "Pleading,"  1  2. 

PLEADING. 

Amendment  after  limitation  of  Actions,"  I  1. 
Answer  on  application  to  open  Judgment,  se- 

"Judgment,*^  I  2. 
Appealability  of  order  overruling  motion  ti 

strike,  see  "Appeal  and  Error,"  i  3. 
Ag^^^biltty  of  instractions  to  pleadings, 

Construction  and  operation  of  instrnctioiis  re- 
lating to  pleadings,  see  "Trial,"  S  9. 

Exceptions  for  purpose  of  raview,  aee  **Appeu' 
and  Error,"  {  7. 

Barmleea  error  In  rnlings  on  pleadings,  aee  **Ap- 
peal  and  E^ror,"  §  fa. 

Objections  for  purpose  of  review,  see  "Appeal 
and  Error,"  8  *i. 

Presumptions  on  appeal  or  writ  of  error,  se« 
"Appeal  and  Error,"  {  26. 

Review  of  discretion  of  court  as  to  allowi  :.- 
.amendment  of  pleadings,  see  "Appeal  :i\<! 
Error,"  {  27. 

Tender  of  answer  on  application  to  open  judi:- 
ment,  see  "Jadgm«nt,"  i  •'>. 

To  sustain  judgment,  see  "Judfnnent,"  |  2. 

AUegcMonM  at  to  parttaOnr  facta,  acta,  or 
trwuacttons. 

See  "Customs  and  Usages";  "Damages,"  |  Z'. 

"Estoppel,"  S  2;   "Usury,"  S  1. 
Statute  of  frauds,  see  "Frauds,  Statute  of." 

i  7. 

In  actions  by  or  against  particular  dosset  <tf 
parties. 

See  "Beneficial  Associations";  "Municii -:. 
Corporations,"  8  12;   "Piindpal  and  Agent." 

§  2;  "Keceivers,"  §  3. 

Itiiiiks,  see  "Blinks  and  Baniciog,"  $  2. 
Foreign  corporations,  see  "Corporations,'*  |  & 
Master  of  vessel,  aee  "Shipping,"  |  1. 


POOR  LAWS. 


See  "PaQpen." 

POSSESSION. 

See  "Adverse  Poseession." 

Of  demised  pretnisea,  see  "Landlord  and  Ten- 
flDt,"  §§  3,  5. 

Retention  hj  s:raQtor  in  fraudulent  convey- 
ance, see  "Fraudulent  Conveyances,"  {  1. 

Right  of  purchaner  at  foreclosure  sale,  see 
"Mortgages,"  §  10. 

Sufficiency  to  sustain  ejectment  proceedings, 
see  "E^jectment,"  6  1. 

POST  OFFICE. 

Deposit  of  policy  bi  post  office  as  delivery,  see 


'Insorance," 


POWERS. 


Creation  by  wUl,  see  '*WilU,"  |  5. 
Of  attorney,  see  "Prindpal  and  Agent. 
Of  sale  in  mortgage,  see  "Mortgages,"  S  6. 
Of  trustee,  see  ''Mortgages,"  |  3. 

PRACTICE. 

In  land  office,  see  "Public  Lands,"  I  1. 
Procedure  of  particular  court?,  see  "Courts," 

In  particular  civil  actions  or  proceedings. 

See  "Contempt,"  §  1;  "Ejectment";  "Manda- 
mus," §  3;  "Quo  Warranto";  "Reformation 
of  Instruments,"  g  2;  "Replevin." 

Acconnting  by  execator  or  administrator,  see 
"Executors  and  Admlolsti-ators,"  S  6. 

Condemnation  iwiceedings,  see  "Eminent  Do- 
main." I  3. 

Particular  proceedings  tn  acHont. 

See  "Abatement  and  Revival";  "Affidavits"; 
"Appearance" ;  "Continuance" ;  "Costa": 
"Damages,"  I  5;  "Depositions";  "Dismissal 
and  Nonsuit";  "Evidence";  "Execution"; 
"Judgment";  "Judicial  Sales";  "Jury"; 
"Limitation  of  Actions";  "Parties";  "Plead- 
ing"; "Process";  "Reference";  "Stipula- 
tions";  "Trial";  "Venue." 

Verdict,  see  "Trial,"  §  11. 

Particular  remedies  In  or  incident  to  actions. 

See  "Attachment";    "Garnishment";   "Injunc- 1 
tion";   "Receivers";  "Sequestration";  "Ten- 
der." 

Procedure  In  criminal  prosecutions. 

See  "Criminal  I-aw." 

Bastardy  proceedings,  see  "Bastards,"  S  1. 
Proceedings       grand  jury,  see  "Grand  Jury." 

Procedure  in  exercise  cf  apeotol  Juriediclions. 
In  equity,  see  "Equity." 

In  justices'  courts,  see  "Justices  of  the  Peace," 
{  3. 

Procedure  on  rcvUw. 

See  "Appeal  and  Error";  '"(Vrtiorari,"  §  1; 
"Exceptions,  Bill  of";  "Justices  of  the 
Peace,"  S  4;  "New  Trial." 

PREJUDICE. 

Ground  for  reversal  in  civil  actions,  see  "Ap- 
peal and  Error,"  {  29. 


PRELIMINARY  INJUNCTION. 

See  "iDjunctiOD,"  {  3. 

PREMIUMS. 

For  insurance,  see  "Insurance."  5J  4,  8. 

PREPONDERANCE 

Of  evidence,  see  "Evidence,"  |  14. 

PRESCRIPTION. 

Acquisition  of  easements,  see  "Eaaements,"  1 1. 
Acquisition  of  rights,  see  "Adverse  PossefutioD.'' 

§  1;  "Waters  and  Water  Conrws,"  }  4. 
E|tablislimeut  of  highways,  see  "Hishvay*." 

PRESENTMENT. 

Of  claims  against  estate  assigned  for  cr^^it- 
ors,  see  "Assignments  for  Benefit  of  Cn-!- 
itors,"  S  2. 

Of  claims  against  estate  of  decedent,  see  "Ex- 
ecators  and  Administrators,"  $  4. 

PRESUMPTIONS. 

In  civil  actions,  see  "Evidence,**  i  2. 
On  appeal  or  error,  see  "Appeal  ai^d  Emr." 
i  20;  "Criminal  Law,"  S  18. 

PRINCIPAL  AND  ACCESSORY. 

See  'Criminal  Law,"  i  1. 

PRINCIPAL  AND  AGENT. 

See  "Brolters." 

Admissions  by  agent,  see  "Evidence,"  |  5. 
Agency  of  partner  for  firm,  see  "Partnersbtp," 

i  2. 

Insurance  agents,  see  "Insurance."  $  2. 

Notice  to  agent  of  defects  in  goods  sold  as  no- 
tice to  principal,  see  "Sales,"  8  6. 

Statutes  making  agent  holding  securities  per 
soually  liable  for  taxes  thereon  as  draial  of 
equal  protection  of  laws,  see  "Couf^itutional 
Law."  §  5. 

Statutes  making  agent  holding  secnritie!"  p«t- 
sonslly  liable  for  taxes  thereon  as  takinj 
property  without  due  process  of  law. 
"Constitutional  Law."  §  6. 

Taxation  of  iwoperty  in  custody  of  agent,  «*■ 
"Principal  and  Agent,"  S  1. 

{  1.    MntuI  rlchts,  dntiea.  «Bd  UmUU- 
Umm. 

Evidence  keJd  to  show  that  plaintiff  was  «iti- 
tled  to  have  an  exchange  of  land  set  aside  a< 
procured  by  fraud  of  agent.— White  t.  Leech 
(Iowa)  709. 

A  purchase  by  an  agent  to  sell,  from  hi* 
principal,  without  disclosing  an  offer  from  a::- 
other.  hetd  not  binding  on  the  principal.— Ris- 
ers V.  French  (Iowa)  707. 

An  agent  for  the  sale  of  madilnery.  whose 
rouiinission  is  to  be  paid  when  notes  taken  on 
snles  are  collected,  may  sue  his  principal  for 
bis  commission,  where  the  principal  has  for  ao 
unreasonable  time  neglected  to  enforce  »ach  coE- 
lection.— Westinghoase  Co.  t.  Tilden  (Neb.)  74. 

I  2.    Blchts  and  UabUltles  as  to  tUrd 
persona. 

Where  the  distinction  between  sealed  and  un- 
sealed private  contracts  has  been  abrogatr<]  by 


Knipping  ,      ■"irade-MarKs     ana  iraae- 
Names." 

Adverse  possession,  aee  "Adverse  Possession." 

Gonstitational  fpiaranties  of  rights  of  proper- 
t7,  see  "GonatitutioDal  Law,"  $  6. 

Protection  of  riRhts  of  property  by  injunction, 
see  "Injunction,"  S  2. 

Subject  of  chattel  mortgage,  see  "Chattel  Mort- 
gages," 9  1. 

Subject  to  attachment,  see  "Attachment.  S  1. 
Subject  to  descent  or  distribution,  see  "Descent 

and  Distribution,"  S  1. 
Subject  to  execution,  aee  "Execution,"  8  2. 
Taking  for  public  use,  see  "Bminent  Domaio." 

PROTEST. 

Against  nanttng  of  liquor  license,  see  "latox- 
Tcating  Xiquora,"  |  1. 

PROVINCE  OF  COURT  AND  JURY. 

lu  civil  actions,  see  "Trial,"  Sf  5-10. 

In  criminal  prosecntions,  see  "Criminal  Law, 

PROXIMATE  CAUSE. 

Direct  or  remote  consequences  of  injury,  see 
"Damages."  f  1. 

Of  injury  to  traveler  on  highway,  aee  "High- 
ways," fi  3. 

PUBLICATION. 

Of  libel,  see  "Libel  and  Slander."  {  1. 
Service  of  [ffocess,  see  "Process,"  {  1^ 

PUBLIC  DEBT. 

See  "Counties,"  {  3;  "Municipal  Corporations," 
§  13;  "Schools  and  School  Districts,"  |  1; 
"States,"  i  1;  "Towns,"  i  1. 

PUBLIC  IMPROVEMENTS. 

By  muuicipalities,  see  "Munidpsl  Oorpora- 
tions,"  S§  5-10. 

PUBLIC  LANDS. 

}  1.   Snrrey  and  dlspoaal  of  lands  of 

United  States. 

A  claimant  to  pulilic  land,  exempted  generally 
from  an  order  of  the  Commissioner  of  the  Gen- 
eral LaDd  OtHce  coutirniiug  a  claim  in  another, 
who  allows  over  30  years  to  elapse  without  mov- 
ing in  the  matter,  is  guilty  of  Inches,  defeatiug 
his  right.—Male  v.  Chapman  (Mich.)  58'i. 

The  general  exemption,  in  an  order  confirming 
a  claim  to  public  land,  pursoant  to  Art  Cong. 
Sept.  26,  18o0,  c.  69.  9  Stat.  4t;9,  providing  for 
the  settlemcut  of  claims  for  land  nt  Sault  Ste. 
Marie,  hdd  to  exempt  only  clniuis  found  to 
exist  by  the  officers  empowered  to  act  tmder 
that  law.— Male  v.  Chapman  (Mich.)  582. 

A  personal  service  of  notice  of  a  hearing  he- 
fore  land  officers  for  the  confinimtion  of  a 
claim  to  public  land,  under  Act  Cong.  Sept.  26, 
1S50,  c.  9  Stat.  4H9,  on  .the  piirties  known 
to  be  interested,  and  service  by  publication,  held 
sufficient  to  bind  the  parties  acquiring  title  after 
the  institution  of  the  proceedings.— Male  t. 
Chapman  (Mich.)  582. 

One  entitled  by  law  to  pre-empt  a  tract  of 
land  under  the  timber  culture  act  takes  the 
land  and  all  pernianeot  improvements  thereon 


01  nis  lessor.— iieruan  v.  aiiiler  «  l^tn 
661. 

A  party  entering  public  lauds  as  a  h<-<mt^ 
stead  is  entitled  to  possession,  and  cannot  be 
enjoined  from  exerci«ng  his  riglit  by  one  who 
without  right  held  a  prior  possession. — HaTi±Q 
V.  Miller  &  Leith  (Neb.)  661. 

Under  ConsL  art.  8,  S§  5.  6,  and  L*ws  180f'. 
p.  296,  c.  136,  the  purchaser  of  school  laixl-'- 
who  had  made  the  first  payment  and  received 
a  contract  of  sale,  had  an  interest  subject  to 
execution,  under  Rev.  Code  Civ.  Proc.  19U3,  i 
336.— Brooke  v.  Eastman  (S.  D.)  609. 

PUBLIC  SCHOOLS. 

See  "Schools  and  School  Districts."  f  1. 

PUBLIC  USE 

Taking  propoiT  fw  public  Use,  see  "Eminmt 

Domain." 

PUBLIC  WATER  SUPPLY. 

See  "Waters  and  Water  Courses."  i  5. 

PUNISHMENT. 

For  robbery,  see  "Robbery." 

For  violation  of  injunction,  see  "iDjanctton," 

PUNITIVE  DAMAGES. 

See  "Bfalidous  ProsecuHon,"  i  3. 

PUPILS. 

See  "Schools  and  School  Districts.**  |  1. 

QUANTUM  MERUIT. 

See  "Work  and  Labor." 

QUASHING. 

Indictment  or  iufonnation,  see  "Indictment  and 
Information."  |  4. 

QUESTIONS  FOR  JURY. 

In  civil  actions,  see  "Trial,"  f  4. 
In  criminal  prosecutions,  see  "Criminal  Law." 
8  14. 

QUIETING  TITLE. 

In  husband  or  wife  without  concurrence  of  oth> 
ei:,  see  "Husband  and  Wife,"  i  2. 

S  1.   Blcht  of  action  and  defemses. 

A  person  not  in  actual  possession  of  land  keU 
entitled  to  sue  to  invalidate  a  trust  thereof  as  a 
cloud  on  her  title,  under  Rev.  St.  1878.  1  3186. 
— Casgrain  v.  Hammond  (Mich.)  510. 

Where  the  vendor  in  a  contract  for  the  salr 
of  land  conveyed  it  to  a  third  party,  and  tb^ 
vendee  refused  to  carry  out  the  contract  with 
such  third  party,  he  is  conclusively  presumed 
to  have  elected  to  sue  ttie  vendor  for  breach  of 
contract— Meyers  v.  Markham  (Minn.)  787. 

I  2.   ProsesdlsiitB  and  rellaf. 

Under  Code,  {  4226,  relating  to  taxation  of 

costs  in  suits  to  quiet  title,  no  costs  can  be  tax- 
ed against  defendants  on  whom  no  notice  has 
been  served.— Mock  v.  Chaistrom  (Iowa)  yOQ. 


Where  a  petition  to  qniet  title  contains  other 
alleKAtions,  ronstituting  cansee  of  action  over 
which  the  conrt  hue  do  jnriediction,  sucb  mat- 
te i-s  are  surplusage.— Andenen  T.  Andersen 
(Neb.)  270. 

A  petition  alleging  that  plaintiffs  have  a  legal 
title  to  certain  real  estate,  that  defendant  oj 

his  -wrongful  acts  has  cast  a  cloud  on  their 
title,  with  a  prayer  for  general  equitable  re- 
lief, states  a  cause  of  action. — Andersen  r.  An- 
dersen (Neb.)  276. 

The  fact  that  a  complaiDt  to  determine  ad- 
verse liens,  nnder  Laws  1901,  p.  9,  c.  5,  states 
facts  additional  to  those  necessary,  hela  not  to 
render  the  complaint  demurrable.— Blakemore 
T.  Roberts  (N.  D.)  1029. 

QUO  WARRANTO. 

II.    Katun  and  Broamda. 

Where,  pending  proceedings  for  the  removal 
of  a  street  commissioner,  another  was  appoint- 
ed, quo  warranto  was  maintainable  against  the 
Intter  to  determine  the  validity  of  snch  removal. 
— Hartwig  t.  City  of  Manistee  (Mich.)  1067. 

RAILROADS. 

See  "Street  Bailroads." 
As  employers,  see  "Master  and  Servant." 
Carriage  of  goods  and  passengers,  see  "Car- 
riers." 

Rights  of  owner  of  elevator  on  right  of  way. 
Bee  "Warehousemen." 

I  1.    Iiocatlon  of  road,  termini,  and  sta- 
tloma. 

The  Question  solely  of  expense  in  the  operation 
of  a  station  or  the  diminution  of  profits  will 
not  justify  the  removal  of  a  station,  if  public 
rights  are  n£Fected  thereby. — State  v.  Northern 
Pac.  Uy.  Go.  (Minn.)  81. 

The  rights  of  the  public,  affected  by  the  use 
of  s  railway  station  to  such  an  extent  that  sub- 
stantial interference  therewith  would  be  a  dis- 
advantage to  the  patrons  of  the  company,  should 
not  be  disregarded  in  an  application  to  compel 
a  railroad  company  to  re-establiah  a  station 
which  it  had  removed.— State  v.  Northern  Pac. 
Ry.  Co.  (Minn.)  81. 

On  an  application  for  mandamus,  on  the  peti- 
tion of  the  railroad  and  warehouse  commission, 
to  re-establish  a  station  which  had  been  re- 
moved by  defendant,  the  snperior  convenienoe 
of  the  railroad  company  In  the  operation  of  its 
road  is  not  the  sole  consideration  for  change  of 
station  facilities.— State  t.  Northern  Pac.  Ry. 
Co.  (Minn.)  61. 

Order  of  railroad  and  warehouse  commission, 
requiring  defendant  to  re-establish  a  railway 
Jitntion  at  a  village,  and  which  has  for  more 
than  15  years  depended  on  the  station  for  rail- 
way facilities,  held  justified.— State  v.  Northern 
Pac.  Ry.  Co.  (Minn.)  81. 

i  2.    Blffht  of  way  amd  other  Interests 
im  land. 

Where  a  certain  section  of  railroad  was  laid 
on  defendant's  land  without  a  right  of  way 
having  been  established,  as  required  by  Rev. 
St.  1898,  §  1846,  and  the  tracks  were  there- 
after abandoned,  a  private  owner  maintaining  a 
connecting  track  held  not  entitled  to  the  main- 
tenance of  the  tracks  so  abandoned. — Schneider 
v.  Knickerbocker  Ice  Co.  (Wis.)  W2. 

I  3.    Sales,  loases,  traAo  oontraots,  and 
oonsolidation. 

An  agreement  for  the  sale  of  the  property 
of  an  insolvent  railroad  company,  tnat  the 
selling  company  and  its  guarantors  should  hold 
the  purchasers  harmless  for  the  debts  of  the 
selling  company,  held  uneuforceable  in  equity 
for  the  benefit  of  bondholders  of  the  selling  com- 


g^y.— Randall  t.  Detrc  i 

I  4.  Operation. 

Evidence  In  an  actloi 
elevator  built  on  a  ra 
recover  from  the  railro 
while  preparing  a  car  fi  ■ 
held,  that  the  questiot  i 
the  railroad  company  ^ 
cage,  B.  &  Q.  R.  Co.  v. 

In  an  action  for  dea 
ing,  that  the  fireman  g> 
tioQ  to  the  deck  of  the  i 
not  look  ahead,  and  tta 
obscured  by  a  curve,  i 
O'Brien  v.  Wisconsin 
424. 

i  6*   ^—  8tatntor7, 
olal  refulatio 

Under  Code,  i  2073.  ii  ■ 
railroad  engineer  and  ot 
are  to  stop  his  train  be  i 
secting  railroad,  the  offe  i 
if  the  engineer  waa  nnal  < 
State  T.  Chicago.  M.  & 
904. 

The  burden  on  the  st  • 
railroad  engineer  was  lia  • 

ure  to  stop  his  train  at 
by  Code,  i  2073,  was  no  ■. 
the  train  did  not  stop. — £  i 
St.  P.  Ry.  Co.  (Iowa)  9i  , 

In  a  suit  against  a  rai.  i 
failure  to  stop  its  train 
intersecting  railroad,  the 
establish  its  case  b^ond  i 
State  V.  Chicago.  M.  &  : 
904. 

Code,  8  2073,  imposing 
engineer  and  on  the  com  i 
stop  at  a  crossing,  is  n 
punishing  one  person  for 
—State  V.  Chicago,  M.  &  ! 
901. 

Under  Code,  |  2073,  i  i 
a  railroad  engineer  and  o 
fajlnre  to  stop  his  train  i 

tersecting  railroad,  liabili  . 
pended  on  the  liability  o 
V.  Chicago,  M.  &  St.  P.  I  . 

Rev.  St.  1898,  H  180  , 
quire  railroad  companies  : 
to  exceed  six  miles  per  I  i 
cities  and  villages  at  v  i 
maintained. — O'Brien  v.  i 
Co.  (Wis.)  424. 

I  6.    ^—  lajnrlea  to  i 
traoka. 

Live  stock  straying  in  i 
fences  built  by  a  railway  : 
of  way  held  stock  runn  i 
Code.  8  2055,  relating  to  t 
companies  for  failure  to 
Dailey  v.  Chicago,  M.  &  !  i 
778. 

A  fence  built  by  a  rai ' 
right  of  way  held  a  railwii  i 
fi  20.~>o,  relating  to  the  lial 
panieH  for  failure  to  fenc 
v.  Chicago,  M.  &  St  P. 

In  an  action  against  a  i 
killing  a  mule,  evidence 
overcome  the  prima  facie  : 
the  company's  part.— Dail  < 
St  P,  By.  Co.  (Iowa)  771  i 

In  an  action  against  a  : 
killing  a  mnle,  evidence 
prima  facie  case  of  neglige  i 
imrt.— Dailey  v.  Chicago,  1 
(Iowa)  778. 


1  . 


Craig  V.  Wabash  B.  Co.  (Iowa)  965. 

In  an  action  for  the  killing  ot^  a  horse  on 
defendant's  track,  defendant's  nesligence  in  op- 
erating the  train  held  iounatenal.— Craig  t. 
Wabash  R.  Co.  (Iowa)  965. 

Id  an  action  for  the  killing  of  a  horse  on  de- 
fendant's track,  testimony  to  determine  the 

Elace  where  the  horse  was,  with  reference  to  a 
lehway  crossing,  when  struck,  held  admissible. 
—Craig  V.  Wabash  R.  Co.  (Iowa)  965. 

In  an  action  for  the  killixig  of  a  horse  on 
defendant's  railway  track,  evidence  held  to  show 
that  the  collision  occurred  at  a  place  where  the 
company  bad  the  rfght  to  fence,  bat  failed  to  do 
so.— Cr^  V.  Wabash  R.  Oo.  (Iowa)  965. 

In  an  action  for  the  killing  of  a  horse  on 
defendant's  track,  the  special  fiading  of  the 
jnry  held  a  finding  that  the  horse  was  struck 
o6  feet  from  a  highway  crossing. — Craig  t. 
Wabash  R.  Co.  (Iowa)  965. 

In  an  action  against  a  railroad  company  for 
the  killing  of  stock,  a  tender  by  defendant  held 
sufficient  basis  for  the  recovery  of  double  dam- 
ages.—Black  T.  Minneapolis  &  St  L.  R.  Co. 
(fowa)  984. 

In  an  action  against  a  railroad  company  for 
killing  a  steer,  couceBslon  by  plaiatifB  counsel 
that  plaintiff  was  not  entitled  to  doable  dam- 
ages held  not  to  estop  him  from  afterwards 
claiming  double  damages. — Black  t.  Minneapo- 
lis &  St.  L.  R.  Co.  (Iowa)  984. 

Under  Code,  §  2055,  notice  to  a  railroad  com- 
pany demanding  damages  for  the  killing  of 
Bto<»  held  HUffldent.— ffiack  t.  MinneapoliB  ft 
St.  If.  B.  Go.  (Iowa)  f»S4. 

Under  Rev.  Codes  1899,  S  2978,  evidence  held 
to  raise  a  prima  facie  presumption  of  negli- 
gence in  a  railroad  company  in  the  killing  of 
cattle,  without  further  jroof.— Wright  v.  Min- 
neapolis, St  P.  ft  S.  S.  M.  Ry.  Go.  (N.  D.) 
324. 

Plaintiff  held  guilty  of  such  contributory  neg- 
ligence as  to  defeat  an  action  for  the  killing  of 
a  horse  by  a  train.— Wright  v.  Minneapolis,  St 
P.  ft  S.  S.  M.  By.  Co.  (N.  D.)  824. 

Whether  a  railroad  section  foreman  vasguil^ 
of  negligence  In  failing  to  dose  a  gate  in  the 

fence  inclosing  a  railroad  track  held,  under  the 
facts,  for  the  jury.— AtkiuBm  T.  Chicago  ft  N. 

W.  Ry.  Co.  (Wis.)  529. 

The  failure  of  the  owner  of  a  horse  to  close 
a  gate  in  the  fence  inclosing  a  railroad  track 
held  not  negligence,  precluding  a  recovery  for 
the  killing  of  the  horse,  escaping  from  a  pas- 
ture sufficiently  fenced,  and  then  through  the 
open  gate  in  the  railroad  fence,  and  on  the 
track.— Atkinson  t.  Chicago  ft  N.  W.  By.  Co. 
(Wis.)  629. 

There  was  no  coatribstory  causal  connection 
between  a  person's  failure  to  close  a  gate  in  a 
railroad  fence,  and  his  horse  a  week  Inter  pass- 
ing through  it,  and  on  the  track,  where  it  was 
kifled  by  a  traiu  when  the  gate  waa  closed  sev- 
eral times  during  the  interval.- Atkinson  t.  Chi- 
cago &  N.  W.  Ry.  Co.  (Wis.)  529. 

Under  the  statute,  a  railroad  company  held 
liable  for  killing  a  horse,  escaping  from  a  pas- 
ture sufficiently  fenced,  and  then  passing  through  j 
an  o|K>n  gate  upon  the  railroad  track,  where  it 
was  killed  by  a  train.-~-Atkin8on  t.  Chicago,  & 
N.  W.  Ry.  Co.  (Wis.)  529. 

17.    Firea. 

In  an  action  against  a  railroad  company  for 
setting  Gre  to  certain  bay  adjacent  to  the  right 
of  way,  evidence  as  to  sparks  thrown  from  en- 

S'nes  other  than  the  one  claimed  to  have  set 
e  fire  held  admissible. — Black  t.  Uinneapolis 
ft  St.  L.  B.  Go.  (Iowa)  984. 


that  the  hay  was  set  on  fire  by  aparks  from  tlk 
locomotive.— Black  v.  Minneapous  ft  St  L.  K. 

Co.  (Iowa)  984. 

In  an  action  against  a  railroad  company  for 
damages  caused  by  burning  part  of  a  mead^'w. 
measure  of  damages  statra. — Mack  t.  Misne- 
apolia  ft  St  L.  K.  Co.  (Iowa)  984. 

RAPE 

Credibility  of  witnesses,  see  "WitnesMf."  I  4. 
Best  and  secondary  evidence,  see  "Crimiaa: 
Law  "  S  4. 

Harmless  error,  see  "Criminal  Law,"  i  18. 
Hearsay  evidence,  see  "Griminal  Law,    f  7. 
Res  gestse,  see  "Crlmimil  Law,"  |  5. 
Service  of  list  of  witnesBes,  aee  "GriiniDal 
Law,"  S  12. 

I  1*    Proseontlom  wmA  pulakneKt. 

Where  an  indictment  for  rape  of  a  child  qd- 
der  the  age  of  consent  charges  the  crime  to 
have  bees  committed  with  violence  and  agaio^t 
her  will,  the  Jury  can  conrict  If  they  believe 
accused  had  lutercourBe  with  her,  thongh  bet 
testimony  as  to  her  re^ance  and  want  of 
consent  waB  not  beIieTed.-^tat«  t.  Bebb  (Iowa) 
714, 

Where  prosecutrix  ia  attanptinff  to  ezplaia 
her  sUence,  testimony  by  her  as  to  her  com- 
plaint to  her  aunt,  made  more  than  thm 
months  after  the  crime,  explaining  the  deUy, 
is  not  incompetent— State  v.  Bebb  (Iowa)  714. 

Under  Code,  S  4756,  an  Indictment  for  rape, 
stating  prosecutrix  to  have  been  under  the  tgt 
of  consent  and  alleging  force,  held  stifflaent  to 
warrant  conviction  on  proof  that  prosecottii 
was  under  the  age  of  consent — State  t.  Scroga 
(Iowa)  723. 

On  a  prosecution  for  statutory  rape,  an  in- 
struction held  not  erroneona  as  belittling  the 
quantum  of  proof  as  to  pt08ecntr{x*B  age- 
State  V.  Scroggs  (Iowa)  723. 

On  a  prosecution  for  statatory  rape,  an  in> 
struction  that  the  female's  testimony  as  to  b«r 
age  might  be  based  on  information  from  her 
parents  held  not  erroneoas.- SUte  t.  Scrorw 
(Iowa)  723. 

On  a  prosecution  for  statatory  rape,  an  ia- 
struction  that  the  female  was  competent  to  tes- 
tify as  to  her  age  did  not  indicate  to  the  jorr 
that  her  appearance  and  apparent  matnhtf 
might  not  be  considered  on  sach  qoesticn.— 
State  V.  Scroggs  (Iowa)  723. 

On  a  prosecution  for  statatory  rape,  an  in- 
struction that  the  jury  were  not  to  con--^'l» 
whether  prosecutrix  consented  or  not.  or  whctli- 
er  defendant  knew  her  age,  if  she  was,  in  fact 
under  the  age  of  consent,  held  not  erruDeoos.— 
State  T.  Scroggs  (Iowa)  723. 

RATE. 

Of  Interest,  see  "Interest "  f  2. 
Of  speed  of  trains,  Bee  "RallrDadBk"  |  5. 

RATIFICATION. 

Of  act  of  agent,  see  "Principal  and  Agent,"  I  - 
!  Of  act  of  broker,  see  "Brokers,"  |  4. 
Of  apt  of  insurance  agent  see  "loBurance,'*  f  i 
Of  contract,  see  "Municipal  Corporations.**  1  7. 
Of  conrej-ance  of  incompetent,  see  ''Insane 

Persons,"  8  2. 
Of  ordinance,  se«  "Maaldpal  Ooiporation«.'' 
I  6. 

REAL  ACTIONS. 

See  "Ejectment";   "Fordbia  Bnttr  «nd  IV- 
tainer,"  i  1. 


la  not  observed,  toe  jt  I 
tered  is  void  aa  to  sucb 
in  pririty  with  tim.— De  ■ 
70l;  Same  T.  National  I 
Id. 

In  publishing  the  sni  i 
Laws  1001,  p.  384.  c.  2i  i 
rens  Act,"  a  compliance  ' 
section  20,  p.  353,  of  s  < 
suiniDoDB  shall  be  served  i 
unknown  defendants  by 
cieut. — Deww  v.  Klrabi  I 
T.  National  Bond  &  Sec 


REAL-ESTATE  AGENTS. 

See  "Brokere." 

REBUTTAL 

E3vidpnce.  see  "Trial."  §  2. 

RECEIVERS. 

Of  corporations  in  general,  see  "Gorpivatloiu," 

i  7. 

Of  insolvent  banks,  see  "Banks  and  Banhlng," 
fi  1. 

%   !•    Title  to  and  poaseiaion  of  property. 

In  a  snit  to  cancel  mortgages  executed  to  an  In  action  for  rent,  see  " 
association,  the  court  held  authorized  to  deter-  |    S  4. 
mine  the  rights  of  the  parties  against  the  asao- 
ciation.  though  a  general  receivership  was  pend- 
ing.— Hanker  v.  FhGenix  Loan  Ass'n  (Iowa)  882. 

i  SI.    Kamaceinent    and    disposition  of 
propertr* 

A  receivers  sale  of  property  must  be  made 
within  the  time  fixed      the  order  of  the  court. 
—Morrison  t.  Lincoln  Bst.  Bank  &  Safe  Depos-  RPFPRI 
it  Co.  (Xeb.)  230.  ntrtni 

I  3.  Aetions. 

In  a  suit  to  cancel  mortgagea  to  an  associa- 
tion, a  decree  cannot  be  rendered  against  re- 
ceivers, in  the  absence  of  allegation  and  proof 
of  leave  to  sue  them.— Manker  t.  Fhoenlz  Loan 
AB8*n  aowa)  982. 

Where  the  answer  denies  the  representative 
character  of  plaintiff,  who  sues  aa  a  receiver, 
he  must  show  that  he  was  duly  appointed  and 
qualified.— Hagerman  v.  Thomaa  (Neb.)  631. 

One  suing  as  receiver  should  state  sufficient 
facts  as  to  his  appointment,  so  that  the  court 
niay  know  that  it  was  legally  made.— Hager- 
man      Thomas  (Neb.)  631. 


RECOUP 


REDEM' ' 

From  mortgage,  see  "M  : 
From  sale  on  execution,  < 
From  tax  sales,  see  "T  i 


i  1. 


f  4.    Aeeonntinc  and  eompensatioa. 

The  court,  in  fixing  the  compensation  of  a  re- 
ceiver, can  only  consider  the  value  of  his  serv- 
ices to  the  business  of  which  he  took  charge. — 
Steams  Paint  Mfg.  Go.  T.  Comatock  &  Mc- 
Quiaton  (Iowa)  809. 

Kvidence  on  the  issue  of  proper  allowance  to 
a  receiver  for  his  services  for  bookkeeper  and 
attorney's  fees  examined,  and  held,  that  an  al- 
lowance of  91W  per  month  for  the  receiver, 
¥60  per  montli  for  the  bookkeeper,  and  $300  for 
attom^s  fees  should  be  made.— Stearns  Point 
Mfg.  COb  T.  Comstock  &  McQuiaton  (Iowa)  808. 

RECITALS. 

In  bill  of  exceptions  on  appeal,  see  "Appeal  and 
Error,"  {  17. 

RECORDS. 

Ab  evidence,  see  "Evidence,"  Si  3%,  & 
Effect  of  failure  to  record  chattel  mortgage,  see 

"Frandnlent,  GonveyanceB,"  {  1. 
Marriage  registers,  see  "Marriage." 

Of  Judicial  prooscdinga: 

See  "Jadgment."  {  4. 

Abstract  for  purpose  of  review,  see  "Appeal . 
and  Error,"  8  13. 

On  appeal  from  foreclosure  of  mortgage,  see 
"Mortgages,"  8  12. 

.rainacript  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,^'  |  18;  "Criminal  Law,"  f  18. 

Of  particular  inatrumentt. 
See  "Chattel  Mortgages,"  E§  2,  4. 

Where  the  examiner,  in  a  petition  under  the 
Torrens  Law,  anggests  that  a  certain  party 
named  be  made  a  defendant,  but  the  suggestion 


If  ature,  sronmd  i 
erence. 

Where  an  equitable  coi  i 
a  purely  legal  action,  it  i 
'  a  general  objection  to  i 
I  K^th  (Neb.)  59. 

'  i  2.   Report  and  flnj  i 

The  report  of  a  referet 
until  confirmed.— Citizen  ' 
(Neb.)  B91. 

Where,  in  a  suit  by  a  1 1 
ident  and  cashier  with  hi 
cealed  falsification  of  hi  i 
ment  with  the  bank,  the  i 
certain  specific  findings  < 
aside,  and  the  court  rei 
hearing  had  before  the  c : 
tiff,  held,  that  in  so  doii 
the  report  of  the  referti 
parts  thereof  which  it  : 
judgment  In  favor  of  ;i 
cause  of  action  was  susti  i 
the  referee,  which  were  : 
findings  of  the  courL— Cil 
slager  (Neb.)  691. 

REFORMATION  OF 

I  1.    Ricbt  of  action 

Where  a  contract  covi 
the  parties  were  ignorai' 
its  application  to  the  real 
gain.— Shelby  v.  Creightci 

Where  a  contract  by 
miniatrator  for  the  sale  n 
to  convey  more  than  wa  •. 
reform  the  contract— Shel 

382. 


Courts  of  equity  have  | 
ten  instruments  to  confc 
tion  of  the  parties.— Foi 
(N.  D.)  301. 

In  an  action  to  reform, 
take,  a  warranty  deed,  ti 
ties'  intention  that  it  sho  : 
gage,  equity  will  not  gii 
gence  of  frand,  unless  i: 
the  mistake  was  a  mnl 
Van  Anken  (N.  D.)  801. 

{  2.    Prooeedtnrs  and. 

Notes  secured  by  a  moi 
will  not  be  reformed  foi 
proof  is  clear  and  aatisfS' 
Elown)  758. 


EvideD 
take,  a  n 
as  ft  mor 
cific,  and 
(N.  D.)  ; 


See  "B« 
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RES  GESTAE. 

[n  ciTil  acUoDB,  gee  "Evidence."  S  3. 

[n  criminal  prosecatknifl,  see  "Orimlnal  Law," 

s  s. 

RESIDENCE. 

Of  pauper,  see  "Panpera,"  |  2. 
Si'ttlement  ot  insane  person,  see  "Insane  Per- 
sons," I  1. 

RES  JUDICATA. 

Bee  "JDdgment,"  »  8,  9. 

RESTRAINT  OF  TRADE.  . 

Traats  and  other  combinations,  see  "Monopo- 
Uea,"  S  1. 

RESULTING  TRUSTS. 

See  'Tmata,"  i  1. 

RETURN. 

Of  foreclosure  sale,  see  "Mortgages."  S  10. 
Of  process  In  general,  see  "Process,"  {  1. 


See  'Taxation." 


REVENUE. 


REVIEW. 


See  "Appeal  and  Brror";  "Certiorari'*;  '*Grim- 
inal  Law,"  |  18;  "Justices  of  the  Peace." 
«  4. 

Of  condemnation  proceedings,  see  "Bmlnent 
Domain." 

Of  election  contests,  see  "Elections,"  |  1. 

REVIVAL. 

Of  acticm.  see  "Abatement  and  ReTival."  |  3. 

REVOCATION. 

Of  agency  of  broker,  see  "Brokers,"  {  1. 
Of  probate  of  will,  see  "Wills."  |  4. 

REWARDS. 

Evidence  held  to  show  plaintiff  entitled  to  a 
reward  offered  for  a  lost  boy. — Petersou  t.  Mark 
(Mich.)  926. 

RIGHT  OF  WAY. 

See  "Easements." 

Of  railroads,  see  "Railroads,"  |  2. 

RIPARIAN  RIGHTS. 

See  "Navigable  Waters."  |  Ij   "Waters  and 
Water  Conrses."  {  1, 

RISKS. 

Asftumed  hj  employe,  see  "Master  and  Serv- 
ant, S  S. 

^\*ithiD  insnrance  policy,  see  "Insarance,"  {  8. 

ROADS. 

I?ee  "Highways." 

Rtreetn  io  cities,  see  "Municipal  Corporatlona," 

US  11,  12. 


ROBBERY. 

In  a  prosecution  for  robbery,  evidence  held 
SQtndent  to  sustain  a  conviction.— fitate  v. 
Brafford  (Iowa)  710. 

In  a  prosecntloD  for  robbery  In  a  public  city 
street,  a  sentence  of  17  years  in  the  ppniten- 
;  tiary  held  not  excessive.— State  T.  Brafford 
!  (Iowa)  710. 

SALARIES. 

Ifandamns  to  compel  payment,  see  ^Uanda- 
mns,"  {  2. 

SALES. 

I  Amendment  of  pleadings  in  action  for  price  of 

goods,  see  "Pleading,    i  4, 
;  By  auction,  see  "Auctions  and  Auctioneers." 
By  hawkers  or  peddlers,  see  "Hawkers  and 

Peddlers." 

Measure  of  damages  for  breadi  ot  contract  ot 
sale,  see  "Damages,"  |  8. 

Of  Intoxicating  liquors,  see  "Intoxicating  Liq- 
uors." 

Of  land  to  enforce  special  assessments,  see 

"Municipal  Corporations,"  I  9. 
Ot  property  exempt  from  execntion,  see  "Bs- 

emptioDB,"  S  2. 
Of  property  of  decedent,  see  "Executors  and 

Administrators,"  I  2. 
Of  property  of  Infant  nnder  order  of  conrt,  see 

"Gaardian  and  Ward,"  13. 
Of  public  lands,  see  "PnbHc  Lands,"  |  1. 
Of  railroads,  see  "Railroads,"  |  3. 
Of  realty,  see  "Vendor  and  Purchaser," 
On  execution,  see  "Kxecntlon,"  |  4. 
I  On  foreclosure  of  mortgage,  see  "Mortgages," 
;    IS  6,  10. 

;  On  order  or  judgment  of  court,  see  "Judicial 

■  Sales." 

I  Parol  evidence  as  to  contract  of  sale,  see 
j    "Evidence,"  |  9. 

j  Pleading  different  defenses  together  in  action 

for  price  of  goods,  see  "Pleaciinp."  |  2. 
I  Receiver's  sales,  see  "Receivers,"  §  2. 

■  Regulation  of,  see  "Commerce,"  S  1. 
Requirements    of    statute    of    frauds,  see 

"Frauds,  Statute  of,"  }  4, 
Tax  sales,  see  "Taxatton,"  |  S. 

I  1.  Reqnisltea   bmA   Talldlty   ef  eom- 
treot. 

An  offer  to  sell  ice  helA  presumed  to  be  for 

cash  on  delivery,  so  that  an  acceptance  on 
terms,  "will  weigh  and  settle  promptly,"  is  not 
uuconditional,  and  therefore  will  not  effect  a 
contract. — Rogers  v.  French  (Iowa)  767. 

I  X.    GoBatrnotlon  of  oontnot. 

Defendant's  offer  held  merely  an  acceptance 
of  plaintifTs  proposition  to  sell  ice  as  their 
agent,  so  that  hia  subsetjuent  acceptance  as  a 
purchaser  in  his  own  right  did  not  effect  a 
contract.— Rogers  v.  French  (Iowa)  767. 

I  8*  ModifleatloB  or  reaolBaloB  ot  oom- 
traet. 

To  warrant  resdsdon  of  a  sale  for  false  rep* 
resentations,  it  must  appear  that  they  were 
false  and  that  the  Injured  party  believed  and 
acted  upon  them. — Korbel  t.  Skocpol  (Neb.) 
1022. 

Evidence  held  insufficient  to  authorize  a  re- 
scission of  the  sale  of  a  horse  ou  the  ground 
of  fraudulent  representation.— Korbel  t.  Skoc- 
pol (Neb.)  1022. 

I  4.    Performance  of  contraet. 

Acceptance  by  a  purchaser  of  materials  ten- 
dered by  the  seller  after  the  time  when  the 
same  was  to  be  furnished  held  not  a  waiver  of 
the  purchaser's  right  to  damages  for  delay. — 
Medart  Patent  Pulley  Co.  r.  Dubuque  Turbine 
&  Roller  Mill  Go.  (Iowa)  770. 


A  purcbaser  of  materials,  who  paid  the  price, 
thoash  the  seller  failed  to  furnish  the  same  iD 
time  and  refused  to  allow  damages,  held  not 
entitled  to  set  up  a  claim  for  damages  when 
sued  for  goods  subsequently  sold. — Medart  Pat- 
ent Pulley  Co.  Dubuque  Turbine  &  Boiler 
Mm  Co.  {Xowa>  770. 

i  5.    Opttratlon  and  effeet* 

Title  to  hay  held  to  pass  by  a  sale  on  credit, 
with  privilege  of  allowing  it  to  remain  a  while, 
so  as  to  make  the  purchaser  liable  for  purchase 
moDey  where  the  hay  was  accidentally  bumed 
before  removal,  though  it  was  to  be  weighed 
as  removed  to  asrertain  its  quantity.— Allen  v. 
Elmore  (Iowa)  769. 

Contract  as  to  transfer  of  goods  considered, 
and  transferee  held  a  purchaser,  and  that  the 
title  of  the  goods  at  once  passed  to  him. — 
BntFum  t.  Descher  <Neb.)  352. 

S  6.  Warranties. 

A  sale  of  personalty  by  description  indicating 
iiualtty  held  not  a  warranty  for  die  breach  of 
which  the  vendee  can  recover  damages.— Xeff 
McNeeley  (Neb.)  150. 

Notice  to  the  agent  of  a  vendor  of  defects  in 
a  machine,  obtained  from  assisting  in  setting  it 
up,  held  not  such  a  notice  as  complied  with  the 
conditions  of  the  warranty. — Ueagney  v.  J.  I. 
Case  ThreshiDg  Hach.  Co.  (Neb.)  175. 

Vendors  under  a  contract  of  sale  assi^ed 
certain  goods  to  the  purchaser,  and  negotiated 
a  draft  for  the  amount  to  a  bank,  whico  deliv- 
ered the  goods  and  collected  the  draft.  Seld, 
that  the  transaction  did  not  snbstitate  the 
bank  for  tlie  vendors,  so  as  to  render  it  liable 
for  breach  of  warranty.— German-American  Sav. 
Bank  t.  Craig  (Neb.)  1023. 

i  7>  Bemedles  of  aellw> 

In  an  action  for  the  price  of  personalty,  ques- 
tion as  to  the  reasonableness  of  time  within 
which  offer  to  return  was  made  after  discovery 
of  defects  held  a  question  for  the  jury.— Cole  t. 
Laird  (Iowa)  744. 

In  an  action  for  the  price  of  personalty,  evi- 
dence held  BUfBcient  to  take  the  case  to  the 
jury  on  the  issue  of  rescission  of  the  contract. 
—Cole  v.  Laird  (Iowa)  744. 

In  an  action  for  the  price  of  goods  sold,  where 
the  defense  is  payment  to  an  agent,  an  iDStrac- 
titm  that  the  burden  of  proof  was  on  defendant 
to  show  such  payment,  and  the  authority  of  the 
agent,  held  to  sufficiently  submit  the  questions 
involved.- Sonthon  Pine  Lumber  Co.  t.  Fries 
(Neb.)  71. 

In  a  suit  for  an  alli^ed  breach  of  contract  of 
sale,  the  good  will  cannot  be  recovered  for  aa 
an  element  of  damage.— Paxton  &  Gallagher  t. 
Vadbouker  (NebO  378. 

An  instruction  as  to  rescission  of  a  contract 
h^d  erroneous,  in  the  absence  of  any  plea  of  a 
rescission  or  evidence  thereof. — Ferris  v.  Mar- 
shall (Neb.)  602. 

In  an  action  for  refusing  to  carry  out  a  con- 
tract to  purchase  gravel,  plaintiff  need  not  prove 
both  an  offer  of  the  gravel,  to  which  no  objec- 
tion was  made,  and  that  the  gravel  was  suit- 
able—Parkins V.  Missouri  Pae.  By.  Co.  (Neb.) 
083. 

vtcCnn]  wt  tlie«d]«-  of  a  barvmting  toMr 
[A&ie  to  perform  its  part  of  the  contnict  to  re- 
Ht^  nififhiiic,  ivill  pt-ault  iu  ii  fjiilfin'  of 
eonsieEeTRti'Ju  f'lr  t!i'?  note  for  the  pric'c— Wiir- 
der.  BushncU  &  Klp^-^tier  Co.  t*  Mjers  (Neb.) 
092. 

1  S.    Remedies  of  hnyer. 

In  nil  iftiijD  rrjr  tlj|  iiiL'-.'  of  a  ivimtiTnill,  de- 
rcfidiint  /irV  not  eutiiltHi  t-«  sto  to  tiie  jury  dd 
the  intie  ot  brroch  ol  witrrautT.:— Cole  t.  {jIM 


f  Where  a  contract  of  warranty  with  a  macbir- 
Bold  provided  for  a  waiver  of  all  claim  for  dan  ■ 
ages  on  aocoimt  of  the  nonpo-fomunce  of  ai^^ 

,  of  the  machinery  sold,  on  breach  of  the  war- 
ranty, the  only  relief  allowed  the  purchaser  wa* 
to  return  the  article  sold  and  reclaim  consifiT- 
ation.— Heaimey  v.  J.  L  Case  Threddng  Mart 
Co.  (Neb.)  175. 

Evidence  in  an  action  by  the  purchaser  of  i 
binder  to  recover  on  an  allied  breach  of  war- 
ranty, in  that  the  machine  did  not  do  good  mrk. 
held  to  sustain  verdict  for  defendant. — Rosso  v 
Milwaukee  Harvester  Co.  (Neb.)  213. 

I  In  an  action  on  a  note,  an  answer  that  it  wk* 
;  given  in  payment  for  harvesting  macfaiae  ^ 
I  under  contract,  with  warranty,  which  wh-Lj 
failed,  held  to  state  a  cause  of  action. — Wani'-r. 
.  Bushnell  ft  Glessuer  Co.  r.  Myers  ^eb.)  &(r2 

I  S  9.    Conditional  sales. 

;    An  instrument  held  to  constitute  a  conditi'^-s.i 
snle  and  not  an  nnconditional  one  with  m^n- 
<  gage.- American  Harrow  C!o.  v.  Deyo  (Mich. 
;  1055. 

SATISFACTION. 

See  "CJompromise  and  Settlement;  "Pajmi-nt': 

"Bdease." 
,  Of  mortgage,  see  ''Mortgages,"  S  St. 


See 


SCHOOL  LANDS. 

•Public  Lands,"  S  1. 


SCHOOLS  AND  SCHOOL  DISTRICTS 

Bights  of  city  and  county  treasorecs  as  t.- 
school  taxes,  see  "Taxation,"  {  10. 

I  1.  Pnblla  sehAols. 

Under  Comp.  Laws  1807,  {  4812,  a  contr»^ 
employing  one  to  teach,  who  has  not  at  tbe 
time  a  qualifying  certificate,  is  not  bindinc— 
McCloskey  v.  School  Dist.  No.  5  of  'Wheailati 
Tp.  (Mich.)  18. 

Under  a  notice  of  the  school  meeting  a  to 
htld  not  a  general  appropriation  of  91,200  for  a 
specified  purpose,  but  an  appropriation  of  th>: 
sum  from  the  surplus  of  a  particular  fnn«L— 
Banhagel  v.  Sdiool  Board  of  School  Dist.  No.  1 
(Mich.)  506. 

A  flnding  that  a  snrploi  of  a  school  distri>' 
tax  for  a  previous  year  had  been  appropriatrc 
to  school  purposes  for  the  succeeding  year,  witt- 
in  Comp.  Laws  1897,  fi  4665,  sut>d.  12.  and  wi< 
therefore  not  subject  to  appropriation  to  pa^ 
relator's  claim,  hitd  not  justified  by  the  en- 
dence.— Banhagel  t.  School  Board  of  Schv  '. 
Dist  No.  1  (Mich.)  506. 

A  father  may  maintain  an  action  to  compei 
the  directors  of  a  school  district  to  allow  ki> 
child  to  attend  a  school  of  district  in  whidt 
such  child  is  a  bona  fide  resident. — Misner  t. 
School  Dist  No>  11  ot  Sherman  Conntr  (Neb.> 
128. 

Where  a  child  is  wrongfully  denied  admissioo 
to  a  public  school,  an  injunction  may  issne  '.o 
restrain  the  directors  from  interfwing  with  he: 
attendance.— Mizner  v.  School  Dist.  No.  11  ol 
Sherman  County  (Neb.)  128. 

Bvldence  heJd  to  suiipnrt  a  finding  that  a  fbi'.i 
was  a  bona  Rde  resident  of  g  certain  *<  ii<n 
iHtstrict.—Mixncr  v,  ScIloo!  Diat  No.  11  itf 
ShfrojatJ  County  OebJ  12S. 

The  lands  grnnted  to  Ncirth  IHhatm  Qs- 
gress  for  edncHtionnL  piirp:>:^p^.  and  the  iwttuMft 
thereof.  conBti(<tte  a  i.ti-njLion{it  trust  f nod,  ttt 
Encnniv  nf  wtiirl]  nliiu<>  ninr  be  used  far  tt* 
siiiU',  nnil  Ibfn  na\j  for  the  support  W  fed 
ectioola  as  ace  designated  tu-  the  *i—iife»(r 
and  the  sl»t«  Qammiiind  Iktto  iiUUdOta 
[N.  D.)  31ft  - 


Laws  1906,  p.  54,  c  40.  authoruing  the  te- 
■aance  of  |60,000  in  bon^  for  the  State  Nor- 
mal Scbool  at  Valley  City,  and  ap[nt>priatiDS  a 
sufficient  portion  of  the  intereat  and  income 
dedicated  to  the  support  of  that  institution  to 
repay  the  principal  and  pa;  the  intereat  on  the 
sum  so  borrowed,  held  anconstitutional,  aa  a 
diversion  of  the  school  funds  to  the  payment 
of  a  state  deht,  in  violation  of  the  enabling  act 
and  Const.  SS  353.  154,  156,  159,  160,  162,  165, 
205.— State  t.  McMillan  (N.  D.)  310. 

Where  the  board  of  nnivereity  and  school 
lands  has  made  an  investment  of  the  perma- 
nent school  fund  in  Invalid  bonds,  the  State 
Treasurer  acts  in  accordance  with  his  legal 
duty  as  castodfan  of  the  fund  in  refusine  to 
pay  a  warraot  drawn  on  him  tor  the  purchase 
price.— State  v.  McMiUan  (N.  D.)  310. 

Const.  S  162,  restricting  investmentB  of  per- 
manent school  fond  to  four  classes  of  securities, 
one  of  which  is  "bonds  of  the  state  of  North 
Dakota."  includes  only_  such  state  bonds  as 
are  within  the  constitutional  debt  limit,  and  so 
certified,  and  the  payment  of  which  is  secured 
by  a  provision  for  an  irrepealable  tax  levy, — 
State  V.  McMillan  (N.  D.)  310. 

Under  Rev.  St.  1808.  1  4ffll,  the  word 
"town,"  in  section  1074,  relative  to  levy  of 
taxes  by  the  county  board,  held  to  mean  a  tax- 
ing district,  wbetber  town,  city,  or  Tillage. — 
State  T.  Hunter  (Wis.)  921. 

The  nature  of  a  school  tax  levied  by  a  county 
board  held  not  affected  by  a  misdescription  of 
it  in  the  warrant  aa  a  county  school  tax.— 
State  T.  Hunter  (Wis.)  921. 

Under  Rev.  St.  1898,  H  1074,  1076,  1079, 
held,  that  a  resolution  of  the  county  board  was 
a  levy  of  taxes  as  to  the  school  tax,  as  well 
as  the  county  tax.— State  v.  Hunter  (Wis.)  921. 

Rev.  St.  1888,  S  554,  relative  to  apportion- 
ment of  the  state  achool  fund,  held  not  to  show 
that  the  poiror  to  levy  the  school  tax  for  a 
taxing  diatrict  Is  In  the  district,  and  not  in  the 
county  board,  under  section  10T4.— State  t. 
Hunter  (Wis.)  021. 

SEALS. 

On  contracts  ot  agencTi  sea  "Prlndpal  and 
Agent,**  I  a 

All  distinctions  which  had  theretofore  existed 
between  unsealed  contracts  and  contracts  un- 
der seal  were  abrogated  by  Laws  1809,  p.  88, 
c.  86.  which  abolished  the  use  of  private  senls, 
—3.  B.  Streeter.  Jr.,  Oo.  v.  Jann  (Minn.)- 1128. 

SEARCHES  AND  SEIZURES. 

Sae  TIsh." 

SECONDARY  EVIDENCE. 

In  civil  actions,  see  "Elvldence,"  8  3%. 
In^^iminai  prosecutions,  see  "Criminal  Law," 

SEDUCTION. 

Hannless  error,  see  "Criminal  Law,**  1 18. 

I  1.   OtIkIbaI  faBVmsSbllltr' 

Od  a  prosecution  for  sednction,  certain  Iq- 
Btructions  held,  under  the  evidence,  not  mis- 
"  leading.— State  v.  Stoiley  (Iowa)  707. 

On  a  prosecution  for  seduction,  certain  evi- 
dence held  to  raise  a  question  for  the  jury  as  to 
whether  there  waa  prior  nncbastity.  such  as  to 
prevent  the  Intercourse  constituting  seduction. 
-State  T.  Stoiley  (Iowa)  707. 

On  a  prosecution  for  seduction,  certain  evi- 
dence held  to  amoimt  to  a  showing  of  seduc- 
tive  arts.— State  v.  Stoiley  (Iowa)  707. 


On  a  prosecution  for  si 
the  woman's  fhther,  the 
did  not  desire  the  proseoi 
defendant— State  t.  Stoll 

SELF-DEt 

Bee  "Assault  and  Batter; 

SELF-SERVING  D 

As  aridenc^  see  "EMden< 

SEPARA 

See  "Hnsband  and  Wife, 

SEQUESTF 

Fact  that  judgment  d« 
person's  tiands  may  elud4 

ground  for  equitable  rel 
am  (Iowa)  978. 

Bill  in  equity  to  seques 
debtor  on  which  creditor 
^^er  remedy.— Ktser  - 

SERVI 

Of  notice  of  hearing  bef 

"Public  Lands,"  i  1. 
Of  process,  see  "Process, 

SERVK 

See  "Master  and  Serran 

Labor." 
In  moving  logs,  see  "Log 

SERVITl 

See  "Easements." 
Compelling  set-ofl  of  jn 
ment,"  I  6. 

SETTLEf 

See  "Account  Stated";  '* 
tlement" ;   "Payment" ; 

By  executor  or  administi 
and  Administrators,"  S 

By  guardian  of  infant, 
Warf."  §  5. 

Of  insane  person,  see  "In 

Of  pauper,  see  "Paupers, 

SEVERABLE  C 

See  ''Master  and  Servant, 

SEWE 

Defects  or  obstructions, 
porations,"  S  12. 

SHERIFFS  AND  ( 

Disqualification  of  deputj 
luony  to  take  charge  oi 
Law."  S  17. 

Fees  of,  as  costs,  see  "Co; 

S  1.  Appointment,  % 
ten  are. 

The  title  of  a  deputy  st 
not  be  attacked  collatert 

compel  the  clfrk  to  tax  a; 
the  deputy  for  service  of 
T.  Lake  County  (S.  D.)  7( 


A  deputy  sheriff  held  n      facto  officer,  though 
he  had  not  compiled  with  Pol.  Code.  S  1818. 
service  made  br  him  TBlid. — Wiiliamsou  v.  Lake 
County  (S.  D.)  702. 

S  2.   Power*,  duties,  and  UabiUtlas. 

In  an  action  against  a  sheriff  for  refusing  to 
sell  land  on  execution,  held  proper  to  render 
a  decree  directing  the  sale,  bnt  exonerating  tbft 
sheriff,  where  no  damages  were  sustained. — ^Por- 
ter T.  Trompen  (Neb.)  226. 

SHIPPING. 

I  I,  Master. 

Variance  between  pleading  and  erldence  held 
not  to  exist  in  suit  by  master  of  tug  for 
wages.— DeLand  t.  Hall  (Mich.)  449. 

Evidence  in  a  suit  by  the  master  of  a  tug 
for  wages  Aeld  not  to  show  a  compromise  ver- 
dict-DeLand  t.  Hall  (Mtch.)  440. 

SIGNATURES. 

To  judgment,  see  "Judgmuit,"  S  4* 

SOLDIERS. 

Soldianr  boues,  see  "Army  and  Navy.** 

SPECIAL  UWS. 

See  "Statutes,"  S  L 


SPECIFICATION  OF  ERRORS. 

On  aM>eal  or  writ  of  error,  see  "Appeal  and 
Brror."  IS  10,  19.  20. 

SPECIFIC  PERFORMANCE. 

Of  contract  for  conveyance  of  homestead,  see 
"Homestead,"  f  1. 

t  1.   Oamtraeta  enfoMamUe. 

A  father's  agreement  to  loan  a  certain  sum 

to  his  son,  who  should  pay  interest  thereon  dur- 
iug  the  father's  life,  and  that  the  loan  should 
be  canceled  on  the  father's  death,  held  enforce- 
able in  equity.— Sauer  t,  NehJs  (Iowa)  759. 

Transaction  relating  to  a  sale  of  land  held 
not  to  constitute  a  contract  for  the  sale  there- 
of, in  the  absence  of  certainty  as  to  the  num- 
ber of  acres  and  an  offer  to  piay  for  the  actual 
acreage  at  the  price  stated.— Mathes  t.  Bell 
(Iowa)  1093. 

A  contract  for  forming  a  company  to  manu- 
facture a  patented  article  held  too  indefinite  for 
specific  performance.  —  Brown  t.  Swarthont 
(Mich.)  951. 

An  agreement  to  execute  a  mortgage  on  grow* 
ing  crops  may  be  specifically  enforced. — Sporw 
V.  McDermott  (Neb.)  232,  659. 

A  covenant  in  an  unrecorded  lease  for  fire 
years  that  the  lessee  shall  yearly  execute  a  chat- 
tel mortgage  on  the  crops  to  secure  the  rent  will 
be  specirtcally  enforced  against  the  lessee  and 
those  claiming  title  to  the  crops  after  suit 
hrouf;ht  to  establish  the  landlord  s  lien. — Ryan 
T.  Donley  (Neb.)  231. 

A  petition  In  an  action  for  specific  perform- 
ance AcM  insufficient  where  it  relies  on  a  writ- 
ten coutract  which  contains  no  mutual  prom- 
ises, but  is  only  a  memorandum  for  a  contract. 
—Fisher  v.  Btichanan  (Neb.)  339. 

An  agreement  to  devise  land  may  be  specific- 
ally enforced.— Best  v.  Grolapp  (Neb.)  G41. 

It  Is  suffident  to  authorize  specific  perform- 
ance of  a  contract  to  devise  land,  though  there 


was  no  express  promise  to  make  a  wilL — Be«t 
r.  Grolapp  (Neb.)  641. 

Part  performance,  of  such  a  charmcter  tkat 
the  court  cannot  restore  the  promisee  to  tiie 
uatiOD,  in  which  he  was  when  an  mgreemei-t 
was  made  to  devise  land  or  compoisate  hiai  ii 
damages.  Is  sufficient  to  take  die  case  oat  <tt 
the  statute  of  frauds.— Best  t.  Grolapp  (Neb. 
641. 

A  verbal  contract  for  conveyance  of  land  --^c- 
not  be  enforced,  where  no  change  of  po!«st"— -i  -i 
took  place.— Bradt  t.  Hartson  (Neb.)  lOOei. 

A  suit  to  enforce  the  specific  performance? 
a  contract  will  not  lie,  where  the  evidence  fai!< 
to  show  that  the  contract  was  vrer  delivend 
to  plaintiff  or  ever  came  into  his  possession.— 
Bradt  v.  Hartson  (Neb.)  1(X)6. 

Vendee  in  contract  for  sale  of  land  Md  eori 
tied  to  specific  performance. — Watkiiu  t.  YouJ 

(Neb.)  l6i2. 

I  e.    Good  faith  aad  diUseaee. 

Where,  under  a  contract  for  the  sale  of  real- 
ty,  the  conditions  to  be  performed  are  eot.i-i-r- 
rent  plaintiff  In  an  action  for  specific  perfonn- 
Snce  must  allege  and  prove  performance  or  a 
tendw  thereof.- Fisher  v.  Buchanan  CN^)  339. 

I  8.   Prooeedlaca  aad  relief. 

In  a  suit  to  enforce  specific  performance  ot  t 
contract  to  sell  land,  executed  by-  an  art^st 
without  authority,  held  not  necef^ary  for  4#- 
:  fendant  to  interpose  a  special  plea,  confesa>i.')r 
the  agency  and  alleging  an  excess  of  authority. 
— Staten  T.  Hammer  (Iowa)  964. 

SPEED. 

Of  trains,  see  "Railroads,"  |  S. 


SPIRITUOUS  LIQUORS. 

See  *7ntoxlcating  Uguors.** 

STARE  DECISIS. 

See  "Oonrts,"  1 1. 

STATEMENT. 

By    accused,    admissibility   in    erldence,  sm 

''Criminal  Taw."  {  6. 
By  witness  inconsistent  with  testimony,  «t 

"Witnesses,"  i  4. 
Of  case  or  facts  for  purpose  ot  review,  sm 

"Appeal  and  Brror,"  I  IS. 

STATES. 

Courts,  see  "Courts." 

Decisions  of  United  States  Supreme  Court  u 
authority  in  state  courts,  see  "Courts,"  S  1. 

Bxecutlve  power,  see  "Constitutiooal  Lav." 
{  2. 

Mandamus  to  state  office,  see  "Mandamu," 
S2. 

Presumptions  as  to  laws  of  other  states,  we 
"Evidence,"  I  2. 

I  1.   Fiscal  manaseaieat,  pmblle  defct. 
and  seonritles. 

Bonds  issued  ujirter  Laws  1903,  p.  54.  c.  49. 
held  void,  as  exceeding  debt  limit  prescribed 
Const.  I  182.— State  v.  McMillan  (N.  D.)  310. 

Laws  1903,  c.  49,  authoriainx  the  issuance  ot 
$G0,000  in  bonds  for  the  Vt^ey  Ctt^  Horatt 
School,  held  void  for  failing  to  provide  for  i 

tax  lew  to  pay  the  f^nme.  as  required  by  Coa«t. 
9  182.-State  v.  McMillan  (N.  D.)  310. 

State  Normal  School  bomln  without  the  nr- 
tificates  ro<|iiircd  by  CoR^t.  (  1S7,  kcU  Toid.- 
State  T.  McMillan  (N.  D.)  310. 


,  STATUTES. 

Xja\ra  ImpairiiiK  obiigation   of  cODtracts,  see 
"Constitutiooal  Law,"  8  4. 

Provi»ian$  relating  to  particuUvr  $vl)}ectM. 

See  "Bastarda,"  S  1;  "BridgeB."  S  1;  "Coats," 
§  3;  "Descent  and  Distribution";  "Food"; 
"Intoxicating  Liquors";  "Mechanics'  Liens"; 
."Quieting  Title,  §  1;  "Railroads,"  5  o; 
"Schools  and  School  Districts";  "Taxation"; 
"Telegraphs  and  Telephones,"  {  1;  "Trusts.'* 
SS  1,  4;  "Usury,"  S  1. 

^limoD7,  see  "Divorce,"  {  2. 

^'ppointment  of  admiDiBtrator,  see  "Executors 
and  AdtniDistrBtors,"  S  1. 

Indorsement  of  witnesses  on  indictment  or  in- 
formation, see  "Criminal  Law,"  i  12. 

Iteniainders,  see  "Wills,"  (  5. 

Special  assessmenta^  see  "Muidcipal  Corpora-  i 
tiona,"  I  a  H^.  j 


State  Indebtedness,  see  "States,"  S  L 
Statate  of  frauds,  see  "Frauds.  Statute  of." 

I  1.  Oenerai  uid  special  or  looml  laws. 

Laws  c.  659,  c.  364,  autborizine  rillace 

not  indebted  in  excess  of  ?3,000  besides  its 
bonded  indebtedness,  to  issue  bonds  to  the 
amount  of  such  indebtedness,  held  not  a  spedal 
act.— Kaiser  v.  Campbell  (Minn.)  916. 

S  2.    Sniijeota  and  titles  of  aets. 

Title  of  Act  1901  (Loc.  Acts  1901,  p.  65,  No. 
30;i)  inoorporating  tlie  village  of  Fairview  held 
suHicieut  to  cover  a  provision  for  the  disposi- 
I  tion  of  a  fund  for  the  improvement  of  a  high- 
way.—Paye  V.  Grosae  Pointe  Tp.  (Mich.)  1077. 

i  3.    Oonstrnotion  and  operatitm. 

A  statute  which  provides  a  summary  method 
by  which  a  party  may  be  deprived  of  the  con- 
trol of  his  property  or  hia  title  thereto  must  be 
j  strictly  construed.— Omaha  Sav.  Bank  t.  Roae- 
I  water  (Neb.)  68. 


mnTED  STATES. 

STATUTES  AT  LARGE. 

1850,  Sept  26,  ch.  C9,  G 

Stat.  469   582 

1800,  June  30,  ch.  639,  $ 

1.  26  Stat.  187  [U.  S.  I 

Comp.  St.  1901,  p.  3757]  873  1 
1891,  Feb.  10,  ch.  130.  26  I 

Stat.  746  ill.  S.  Comp. 

St.  1901.  p.  3703]  873 

1895,  March  2,  ch.  193,  $ 

1.  28  Stat.  904  [TT.  R. 

CSomp.  St.  1901,  p.  37r»71  873 
18!)8,  .July  1,  ch.  541.  S  70,  I 

Bubd.  5,  30  Stat.  506  [U.  i 

S.  Comp.  St  1901.  p. 

3451]   212! 

REVISED  STATUTES.  j 

§fi  4747,  4760.  4783  [U.  S. 

Pomp.  St.  1901,  pp.  3279,  ! 

.1280,  3297]    873  ; 

§  .~>486,  as  emended  by  Act  i 

Feb.  10,  1891.  ch.  130,  I 

26    Stat    746    [U.  S. 

Comp.  St.  1901,  p.  3703]  873  ' 

COMPILED  STATUTES  j 
1901.  i 

Pnsres  3279,  3286,  3297.. .  878  1 

Pnge  3451    212  j 

Pages,  3703,3757    873 


IOWA. 

CONSTITUTION. 

Art.  1.  »  S   7P(\ 

Art.  11,  8  3.....  1096 

CODE  1873. 

ii  471,  473,  489   883 

I  881)  977 

§  2599    752 

CODE  1897^ 

§  325    8.15 

I  717    .s;t9 

§  753   1105 

S  816    7.^4 

§  1011    878 

I  131)9   873 

jig  i:il2,  1313  878 

§  KlliO   878.  907 

fiS  13.->0,  1.300   878 

S  1467    952 

96  N.W.— 77 


STATUTES  CONSTRUED. 

§8  1882,  1883    747 

8  1808    977 

S  20.%5   778,  985 

I  2071    774 

f  2073    904 

U  2432,  2448    739 

§  2918    905 

I  2985    858 

5  3154  >  >  >  • .  863 
h  3189,' Sioo"  895 
e  3281    952 

6  3305    857 

I  33(!6   776 

S  3447    905 

S  34r^3    738 

fi  34!t9    961  , 

fi  3(101  1089 

fi  31120    744 

S5  3755.  3777   1110 

§§  4019.  4020  1104 

S  4045    972 

8  4091  et  RCfi   760 

S8  4128,  4130.  4131    742 

fi  4136   1109 

fi  4205   1110 

8  4226    910 

I  4013    710 

8  4II25  716.  10«t3 

8  4756    723 

§  4'.r'-2  1115 

68  rooo,  5007    968 

8  5276   1115 

8  5209   ino.) 

8  5:t(10   710 

8  5373    714 

fi  5373.  Amended  by  Laws 

1900.  p.  95.  ch.  135.... 1115 
8  5484   1115 

McCLAIX'S  CODE. 

8  3447    739 

§8  3646,  4712    725 


LAWS. 

1900,  p.  6,  ch.  10  1100 

1900,  p.  96,  ch.  135  1115 

mOKIOAH. 


CONSTITUTION. 
Art  4,  8  21  


508 


COMPILED  LAWS  1897. 

f  463   1060 

8  550.    .\meinlcd  by  Laws 
1800,  p.  GSO.    No.  243.  .10(10 

8  Vi'M   442 

I  1101   22 


8  2112    795 

Ifi  3196,  3295    450 

86  3959,  39(10    928 

88  3959.  3960.  Amended 
by  Laws  1899,  p.  318, 

No;  204    933 

88  4051-4056,  4131   497 

ii  4320,  4323,  4325,  4345. 

4346  .  ...  452 

S  4666,  8iibd'."i2i !  ^  ,* ! ! .' "  606 

8  4S12   18 

8  4857    584 

5  5075    483 

SS  5754.  5T55   14 

88  6101,  6153.  8553    438 

8  870fi    950 

88  8796,  8797   .510 

8  9322,  subd.  2  478 

8  9.^34  573 

8  9515    449 

6  9516    20 

fi  9739    445 

8  10.02.-.   ©34 

58  10.117.  10.4'*7.  10,428..  569 

S8  10.714.  10.715   504 

8  10.909    442 

8  11..306    928 

88  n.:m,  11.881,  11,882.  .  936 

8  11.887    442 

S  11,947   1061 

HOWELL'S  ANNOTATED 

STATUTES. 
8  619   15 

LAWS. 

1859,  p.  310  No.  117  506 

1865,  p.  693,  No.  3.38  508 

IStift,  p,  im.  No.  97    508 

issr,  p.  225,  No.  2nrj.  Re- 
fipjilnl    hj-  CotDii.  LaWB 

iviT.      tllOL  6153  4.38 

inn:,  fi.  477.  No.  18   508 

lN^:;i,  p.  t;S.  No.  (B.  497 

1»!I3.  pp.  877.  380,  892,  §| 

5:^,  58.  74,  No.  206....'  928 
18:t:i,  [1  :^04,  No,  206,  fi  84. 
.\]ri.Ti.l(rl  by  Laws  18.09, 

p.  4;il.  No.  262  933 

1>^I'3,  p.  397,  No.  206,  fi  94  fttS 
isitri.  p.  :m  Nfi.  20(t.  8  99  928 
1^-'!^.   gif,    '..Ti  1,    L'Htl,  No. 
1H3,  86  1,  16.  25.... 927.  928 

1899.  p.  318,  No.  204    9.33 

1899.  p.  323.  No.  207  5H4 

1899,  p.  380,  No.  243  1<X» 

ISltt),  p.  4.31,  No.  262  9rt3 

UK)1,  p.  37,  iio.  22.  8  1...  26 
1901.  p.  65,  No.  303. . . 


imrifEBOTA. 

CONSTITUTION. 
Art.  4,  iS  33,  34    91G 

GENEIIAL  STATUTES 

itm. 

f  R204   704,  914 

I  5420    015 

f  7189    330 

CITY  CHARTERS. 

St  Paul,  1900.  pp.  34.  38, 
ch.  6,  tit.  3,  H  7,  25  737 

LAWS. 

1885,  p.  14S,  eh.  145   40 

1891,  p.  2r)5,  ch.  34   41 

1899,  p.  68,  ch.  09  919 

1899,  p.  88,  ch.  86  1128 

1899,  p.  315,  ch.  272    86 

1901,  p.  348,  ch.  237    704 

1901,  p.  353.  oh.  237,  |  20  704 
1908,  p.  659,  ch.  364  016 


mOBBAaKA. 

CONSTirUTION.. 
Art.  6,  1 17   228 

ANNOTATED  COPE  1901. 
§1  29,  416    251 

CODE  OF  CIVIL  PRO- 
CEDURE. 

20   118 

225  519 

329   62,  400  I 

414  173 ; 

533   60! 

S  588,  590    183 

S  602    238,  401 

8  847    590 

i  847.   Bepmiled  by  Laws 

1897,  p.  378,  ch.  95....  612 
S  850    140 

CODE  OF  CRIMINAL  PRO- 
CEDURE. 
8  217  196 

COMPILED  STATUTES 
1807. 

Oh.  ISa,  «  30   484 

COMPILED  STATUTES 
1901. 

Page  380.  ch.  16,  |  37  148 

Page  433,  ch.  16,  |  216. . .  613 

Ch.  2,  art.  3  1037 

Oh.  8,  8  35    618 

Ch.  12a,  8  146   603 

Ch.  18a,  art.  1.  8  HO  273 


Ch.  18.  art.  1,  88  43.  44. .  673 

Ch.  25.  8  22    480 

Ch.  4.").  8  14   668 

Ch.  fW,  8  3    225 

Ch.  73.  8  13   643 

Ch.  77,  art.  1.  8  131   55 

Ch.  77,  art.  1,  8  138   603 

Ch.  77,  art  1,  8  142   844 

LAWS. 

1897,  p.  378,  ch.  95   612 

1901,  p.  484,  ch.  85  

168,  228, 487 


NORTH  DAKOTA. 

CONSTITUTION. 

fi  162  310 

88  182,  187    311 

COMPILED  LAWS. 
8  1417  208 

REVISED  GODBS  1806. 
6  2183    358 

REVISED  CODES  1899. 

S 1474    292 

2978   ,   324 

5221    258 

6234    844 

fg  5575,  5580    326 

I  5630   258,  844 

88  5700,  5739    844 

fi  6771a   297 

I  7002    2^ 

88  7406,  8082  1025 

LAWS. 

1887,  p.  151,  ch.  SO  298 

1889.  p.  104,  ch.  119  298 

1897,  p.  250,  ch.  126    844 

181)7,  p.  25G.  ch.  126,  8  81  294 

1901,  p.  9,  ctC  6  1029 

1008,  p.  54,  ^.  40.:  810 

aOUTB  DAKOTA. 

CONSTITUTION. 
Art.  8,  86  5,  6   609 

CODE  OF  CIVIL  PRO- 
CEDURE. 

8  S03,  BabdB.  2-4  103 

REVISED  CODE  OP  CIVIL 

PROCEDURE  1903. 

S  336    699 

POLITICAL  CODE. 

8  1600   ;   02 

8  1818  702 


I     REVISED  POLITICAl 
CODE  1903. 

}  2225    &! 

88  2764,  2810.2812  

i    COMPILED  LAWS  16S;. 

!  88  959-999    IS 

j  8  1643.  Ameoded  b.T  Uws 
I    1893.  p.  27.^  ch.  160...  H 

I  M  4892.  496r.  l-tj 

88  6151,  5152   K 

LAWS. 
1890,  pp.  06.  80.  art  16. 
88  32.  34   1?' 

1890.  p.  296,  ch.  136  ii>> 

1801,  p.  68,  cb.  14  J  121..  1> 
1803,  p.  2^  ch.  leO   M 

wiscoMsnf. 

CONSTITUTION. 

Art  1,  8  16  82? 

Art  1,  88  18,  19  TST 

REVISED  STATUTES  im 

s  554   sa 

I  r>,s.-,   <is 

8  748   SC 

8  986   «7 

1 1038,  Bubd.  14  6S6 

88  1074,  1070.  1079.  1080, 

1081,  1116    921 

8 1180a.  Amended  bj  I^vs 
1899,  p.  652,  ch.  351,  f 

21   Su 

8  1273   Sr-^ 

8§  1700,  1701  a* 

8  1778   

§8  1809,  1809a   

8  1846  5i: 

8  195.'>c.  Amended  bv  Laws 
1899.  n.  1-18,  ch.  101... 

88  203.3-2035  >' 

88  2037,  2KS7  367. 

8  2611a   I*' 

8  2771   

8  28.11   

I  2832   ra&Sl'' 

8  2858   

88  2020,  2931.  2932  

-  2989  :  J2» 

3071   

3221    3^ 

3795   

3844   ^ 

.3802   4? 

8  40.13   ^' 

1  4791  

1  4»71   93 

r^ws. 

1891.  p,  824.  ch.  124,8  111^ 

1899.  p.  138.  ch.  101  

1899.  p.  406.  ch.  244  

18.99.  p.  446.  ch.  26.-».  8  8. .  ^ 
1890.  p.  652,  ch.  351.  8  21 
1901,  p.  477.  ch.  341  ^ 


STENOGRAPHERS. 

Feea  of,  m  oosta,  see  "OoRts."  8  8. 
Incorporation  of  reimrt  of.  in  record  on  appeal, 
see  "Appeal  and  Error,"  8  14. 

STIPUUTIONS. 

As  to  damages,  see  "Damages,"  8  2. 

Where  defent^iint  stipulates  that  a  fact  exists, 
he  cannot  secure  reversal  because  of  the  de- 
fective pleadinR  of  the  stipulated  facts.— Ben- 
nett T.  Bennett  (Neb.)  904. 


In  a  suit  to  compel  the  state  to  issne  paicBts 
of  school  lands  to  plaintiff,  the  state  Ma 
ped  by  a  stipulation  of  counsel  from  assertiar 
that  judgment  against  it  would  leave  it  nn^i^ 
tected  as  against  the  original  'purchaaer.'-BTQW 
T.  Eastman  (S.  D.)  699. 

STOCK. 

Corporate  stock,  see  *^rporatioii8,"  8  3. 

STOCKHOLDERS. 

Of  corporations,  see  "Corporations,"  |  i. 


ges,"  I  3. 

Statutes  imposing  tax  on  buildiags  used  in  man- 
ufacture or  sale  of  dgarettes,  as  taking  prop- 
erty without  due  process  of  law,  see  "Consti' 
tntional  Law,"  |  o. 

jStatutes  making'  agent  holding  aecurities  per- 
sooallr  liable  for  taxes  th^eon  as  denial  of 
equal  protection  of  laws,  aee  "ConBtitutional 
Ijaw,"  i  5.  j 

Statutes  making  agent  holding  securities  per-  ! 
sonally  liable  for  taxes  thereon  as  taking  i 
property  without  due  process  of  Law,  see  I 
''Constitutional  Law,"  {  6. 

XoeaZ  or  special  taxes. 

Bee  "Municipal  Corporations,"  I  13;  -'Schools  t 
and  School  Districts,"  §  1;  "Towna,"  I  1. 

AsseasmeDta  for  municipal  improTementa,  see  ; 
"Municipal  Goi^orations,"  IS  8,  9. 


See 


OceupatUm  or  privilege  tcaieB. 
'iDtoxicatiog  Liquors,"  §  1. 


{  1.    Uabilitr  of  peraons  and  property. 

Pension  money  paid  to  the  guardian  of  an  in- 
sane pensioner,  and  by  him  loaned,  is  in  process 
of  transmission  to  the  pensioner,  and  still  under 
control  of  the  federal  government  (Rev.  St 
S.  SS  4766,  4783  [C.  S.  Gomp.  St.  1901,  pp. 
3286,  3297];  Rev.  St.  U.  S.  §  5486,  as  amended 
by  Act  Feb.  10,  ISOl.  c.  130,  26  Stat.  746 
[U.  S.  Corap.  St.  mi.  p.  3703];  Act  June  30, 
1890,  c.  639,  §  1.  20  Stat  187;  Act  March  2, 
1895.  c.  193.  §  1,  28  Stat.  964  [U.  S.  Comp. 
St.  1901,  p.  3757]),  and  so  is  exempt  from  tax- 
ation as  a  pension,  under  Code,  S  1309.  and 
Rev.  St  U.  S.  $  4747  [U.  S.  Comp.  St  1901,  p. 
3279].— Manning  v.  Spry  (Iowa)  873. 

A  company  in  possession  of  notes  and  mort- 
gages owned  by  others  held  an  agent,  within  , 
Code,  S  1320,  relating  to  taxation  of  property  ' 
in  the  possession  of  an  agent— German  Trust  I 
Co.  V.  Board  of  Equalir-ation  (Iowa)  878;  Same 
V.  City  of  Davenport,  Id.  j 

Under  Code.  §  1320,  certain  securities,  par-  I 
tially  owned  by  a  nonresident,  but  in  the  poa-  i 
session  and  control  of  a  resident  agent,  held  \ 
taxable  to  the  latter.— Heinz  v.  Board  of  Bqaal- 
ization  of  City  of  Davenport  (Iowa)  067. 

Under  Rev.  St.  1898,  {  1038,  subd.  14,  where  1 
a  street  railway  company  has  leased  realty  for  ' 
its  business,  the  exemption  does  not  flfliect  more-  i 
ly  the  leasehold  interest  and  subject  the  rtlier  | 
interest  to  taxation. — Merrill  Ry.  &  Lighting  ; 
Co.  v.  City  of  Merrill  (Wis.)  686.  ; 

Under  Rev.  St.  1898.  §  10S8,  subd.  14.  real  j 
property  leased  by  a  street  railway  compiniy,  : 
which  hag  paid  the  license  taxes  for  five  years,  j 
an:\  has  been  used  by  it  in  its  bnsincss,  is  ex-  | 
empt  from  general  taxation.— Merrill  Ry.  A  i 
Ligliting  Co.  v.  City  ot  Merrill  (Wis.)  686.  t 

I  2.    liBTT  and  niiessment.  | 

Agreement  by  county  to  employ  person  to  fer- ; 
ret  out  unasscased  property  for  50  per  eent 
comppnsntion  hrld  not  unreasonable. — Reed  T. ; 
Cunningham  (Iowa)  1119.  : 

A  party  cannot  be  heard  to  complain  that  ■ 
an  order  raised  the  assessed  value  of  his  prop- ' 
erty  for  taxntion  too  high,  when  the  valuation 
80  made  is  less  than  one-seventh  of  the  actual 
value  of  the  property. — Lexington  Mill  &  Ele- 1 
vator  (Jo.  V.  Dawson  County  (Neb.)  62.  [ 

A  complaint  filed  with  the  board  of  equaliza- 1 
tion  held  a  stilHcient  Ktatenient  of  facts  to  war- ; 
rant  an  investiKi'tion  ns  to  the  aRscssnients  of' 
the  objectors,  and  to  sufllciently  charjte  that  the 
asfiessnients  of  the  other  persons  are  too  low.— 
I'Cxingtou  Mill  &  Elevator  Co.  t.  Dawson 
County  (Neb.)  U2.  i 


void.— Hertzler  t.  Cass  Connty  (^.  D.)  an. 

The  provisions  of  Laws  1807.  p.  256.  c.  ly. 
requiring  real  estate  to  be  assessed  fortaxaTi  t 
in  the  name  of  the  owner,  are  directoij.— Utr.' 
ler  V.  Casa  CJounty  (N.  D.)  2»4. 

State  tax  levies,  which  were  made  by  fix!::.* 
a  percentage  of  the  aggregate  value  of  the  i  r< ; 
erty  in  the  state,  as  equalised,  were  in  l-cii 
effect  levies  of  a  specific  siiiii.--8^kM  Br.ii 
(N.  D.)  844. 

Provisions  of  Laws  1897,  p.  256,  c.  12^.  " 
far  as  they  require  an  assessment  of  real  e^t  '- 
to  t>e  made  In  the  name  of  tbe  owner,  are  iti- 
rectory  only.— Sykes  t.  Bedc  (N.  D.)  8«. 

Under  Comp.  Laws  1887,  |  1643,  as  tm^nl-: 
by  Ljiws  lo93.  c.  160,  p.  273  (Rev.  Pol.  C-lr,  i 
2225),  in  au  action  against  a  county  to  inrii'- 
date  the  tax  proceedings  for  a  particttlat  sn:. 
so  far  as  they  relate  to  the  land  descrilic!  'a 
the  complaint,  the  county  held  entitled  lu  re- 
cover judgment  for  the  just  amount  of  the  m- 
es  on  the  land  unpaid. — Pettigrew  v.  Moolj 
County  (S.  D.)  94: 

Plaintift  in  an  action  to  invalidate  the  m 
proceedings  for  a  particular  year,  so  far  as  tht' 
relate  to  the  land  described  in  the  comflai"- 
need  not  tender  to  the  county  the  amouni  "f 
taxes  justly  recoverable.- Pettigrew  t.  Muc-i; 
County  (8.  D.)  94. 

i  3.    Lien  and  prlorltj. 

Under  Comn.  St  1901,  c.  77,  art  1,  J  1>. 
and  chapter  12a,  S  146,  taxes  legally  JeFied  .ir-- 
a  perpetual  superior  lien  on  the  real  p»'  '- 
taxed. — Mutual  ^Ben.  Life  lua.  Co.  v.  SiiUri 
(Neb.)  603. 

A  tax  imposed  on  real  estate  under  U^' 
1897,  p.  256,  c.  126.  does  not  create  a  perMosl 
obligation  against  the  ewDer,  but  is  merdj  a 
charge  against  the  land.  —  Hertiler  t.  C3>* 
County  (N.  D.)  2M. 

I  4.    Payment  and  refnndinc  or  reecr* 
ery  of  tax  paid. 

A  company  wliich  has  in  its  possessioD  prcp- 
erty  of  another,  and  which  pays  the  taxe?  there- 
on pursuant  to  Code,  {  1320.  held  entitled  u<  i 
lien  on  "he  property  for  the  taxes  paid,— ^3^:■ 
man  Trust  Cfo.  v.  Board  of  Equalization  (Im' 
878;   Same  v.  City  of  Davenport,  Id. 

Where  a  tender  of  the  amount  of  a  lp?al  tai 
is  rejected,  and  is  kept  good,  no  recovery j in 
be  had  ftir  interest  after  the  toider.— (^arc  ^■ 
Colfax  Oinnty  (Neb.)  607. 

Where  a  tax  is  levied  in  excess  of  the  (tr"^' 
limit,  a  taxpayer  may  tendw  the  amount  i- 
sessed,  less  such  excess.— Clark  v.  Cotfax  Ccuti' 
ty  (Neb.)  607. 

I  6.    Sftle  of  land  for  nonpayaest  *t 
tan.  .  , 

Posting  notice  of  tax  sale  on  a  bnlletm 
at  the  courthouse  floor,  instead  of  on  the 
htUl,  at  most,  within  Code  1873,  S  8^0,  pr^ 
viding  that  no  irregularity  or  informality  intt* 
advertisement  shall  Invalidate  the  saft.-iw' 
kins  V.  Iowa  Land  Co.  (Iowa)  977. 

The  requirement  that  notice  of 
posted  on  the  "courthouse  door"  is  satisfied 
posting  on  a  bulletin  board  at  the  door.-n«" 
kins  V.  Iowa  Land  Co.  (Iowa)  977. 

Sale  of  several  parcels  of  land  in  bulk 
taxes  held  not  invalid,  under  Tax  Laws.  I » 
(Acts  l«fl3,  No.  206).-Kennedy  T.  Auditor 
eral  (Mich.)  928. 

A  tax  cerHficate  Ae/d  presumptive  e^jj*'.""  f 
the  reculnrity  of  all  proceedings.—*""'* 
Woodard  (Neb.)  127. 

In  foreclosure  of  tax  lien  by  the  nwio^ 
thereof,  in  computing  the  amoant  dn^  it » 


ror  TO  mcmde  uxes  paid  by  tne  assignor  aitrr 
the  assignment.— Ailing  v.  Woodfird  (Neb.)  127, 

In  an  action  to  foreclose  an  alleged  tax  lien, 
where  the  tax  certificate  was  ruled  out,  and 
there  was  no  other  evidence  of  the  regularity 
of  the  proceedings,  the  judgment  refusing  to 
fureclose  the  lien  was  proper.— PettibOne  t. 
Yeisep   (Neb.)  193. 

Designation  In  a  tax  sale  certificate  held  suffl- 
cient,  under  Comp.  St.  1901,  c.  77,  art.  1,  fi  142, 
to  create  a  lien  as  against  him.— Merrill  t.  Van 
Camp.  iNeh.)  344. 

On  foreclosure  of  tax  liens,  oiiless  the  decree 
provides  otherwise,  the  tracts  mast  be  appraised 
and  sold  separately.— Roher  v.  Fassler  (Neb.) 
523. 

A  tax:  sale  made  under  the  law  of  1890  for  a 
tax  levied  in  1889  constituted  a  contract,  the 
terms  of  which  axe  expressed  in  the  law  in  force 
when  the  sale  was  made.— Fisher  v.  Betts  (N. 
D.)  132. 

Rerenae  law  passed  in  1890,  providing  for 
the  sale  of  land  for  nonpayment  of  taxes,  and 
for  certificate  and  deed  to  the  purchaser,  and 
Laws  1891,  providing  for  deeds  under  sales  un- 
der the  law  of  1890,  should  be  construed  to- 
gether.— Fisher  t.  Betts  (N.  D.)  132. 

The  fees  legally  chargeable  on  tax  sales  made 
in  1889.  under  section  1417  of  the  Compiled 
I  jaws  (Dak.),  considered,  and  a  sale  hela  not 
made  for  an  excessive  amount.  —  Nichols  v. 
Roberts  (N.  D.)  298. 

Under  Comp.  Laws  Dak,  8  1417,  authorizing 
a  treasurer  to  charge  5  per  cent,  commission  on 
the  sale  of  land  for  delinquent  taxes,  a  sale  is 
not  made  for  an  excessive  amount  which  in- 
cludes such  commi«sious  therein. — Nichols  v. 
Roberts  fN.  D.)  298. 

Laws  1887,  p.  151,  c.  50,  did  not  repeal  that 
portion  of  Comp,  Laws  Dak.  {  1417,  giving 
trensiirers  5  per  cent,  commission  on  the  sale 
of  lands  for  apliuqnent  taxes.— Nichols  v.  Rob- 
erts (X.  D.)  298. 

I  6>    Redemption  from  tax  sale. 

A  purchase  of  an  outstanding  tax  title  by  the 

Eurchaser  of  land  under  a  junior  judgment  will 
e  treated  in  equity  as  a  redemption  of  the 
land  as  against  the  senior  judgment  creditor.— 
Lane  v.  Wright  (Iowa)  902. 

It  is  eQout;b  that  the  atBdavit  making  proof 
of  service  by  advertisement  of  notices  to  re- 
deem from  tax  sale  refer  to  or  have  attached 
the  print&d  notice. — Hoskins  v.  Iowa  Land  Co. 
(Iowa)  977. 

Under  Tax  Law,  §g  140,  141  (Comp.  Laws 
18U7,  S§  3959,  »9(t0.  as  amended  by  Pub.  Acts 
1SU9,  p.  318,  No.  204),  an  owner  of  land  bid 
off  by  the  state  at  tax  sale  and  subsequently 
sold  to  a  private  individual  field  not  entitled 
to  a  reconveyance  without  paying  the  amount 
paid  by  the  purchaser  from  tiie  state  to  free 
the  land  from  tax  lien  for  a  year  subsequent 
to  that  for  which  the  sale  was  made. — Cheever 
T.  Flint  Land  Co.  (Mich.)  933. 

Under  Tax  Law,  §8  140,  141  (Comp.  Laws 
1897,  §S  3059,  .S960.  as  amended  by  Pub.  Acta 
1899,  p.  318,  No.  204),  the  owner  of  land  bid 
off  by  the  state  at  tax  sale,  and  subsequently 
sold,  held  required  to  pay  the  purchaser  from 
the  state  an  amount  paid  by  such  purchaser  to 
free  the  land  from  tax  lien  for  a  year  subse- 
quent to  that  for  the  taxes  of  which  the  sale 
to  the  state  was  made.— Cheever  t.  Flint  Land 
Co.  (Mich.)  9S3. 


{  7.    Tax  titles.  I  S  B- 

TTnder  Tax  Law,  S  84  (Comp.  Laws  1897,  S 
3907  as  amended  by  Pub.  Acts,  1899,  p.  431, 
No.  2<i2),  purchaser  of  land  bid  off  by  the  stnte 
at  tax  sale  held  required  to  pay  taxes  for  a 
year  subsequent  to  that  for  the  taxes  of  which 
the  sale  to  the  state  was  made,  though  the 


<  land  bad  also  t>een  sc 
j  taxes. — Cheever  v.  Flin 

Decree  holding  defeni 
amount  of  tax  liens  A' 
sustain  it— Hillers  v.  1 

That  a  state  board  of 
1892  levied  taxes  by  p( 

required  a  levy  iu  specil 
^  der  such  tax  sale  invnli 
I  tax  deed  issued  on  a  s 
I  based  on  such  levy. — J 
1132. 

I    Where  by  the  revenue 
[  auditor  was  authorized 
I  sales,  and  in  1895  deed 
,  issued  by  county  treaat: 
did  not  repeal  the  prior 
should  issue  deeds,  anci 
an  auditor  after  the  la 
was  not  void  on  its  fs 
B.)  132. 

That  a  tax  deed  was  ii 
showing  that  notice  of  i' 
lished  iH  not  ground  fo: 
I  the  auditor  Is  presumed 
I  duty.— Fisher  v.  Betts  (1 

Evidence  considered, 
show  that  certain  tax  il 
were  invalid.— Fisher  i' 

Under  a  statute  loal 
facie  evidence  of  the  rt 
ceedingSj  the  deed  is  fi 
redemption  notice  we  i 
Betts  (N.  D.)  132. 

Where  a  sale  was  mi 
1890  for  a  tax  levied  in 
islation  could  repeal  thi 
,  unle  was  made,  so  ns  t : 
:  deuce.— Fisher  v.  Bettt 

A  person  attacking  11 
tax  sales  baa  the  bui : 
Beck  (N.  D.)  844. 

In  an  action  to  deter 
der  Laws  1901,  p.  9,  c 
the  complaint  need  npt 
was  based  on  a  regiilat 
taxes.— Blakemore  v.  I 

In  an  action  to  recc ' 
evidence  that  the  land 
pied  held  inadmissible,  i 
and  answer  admitted  I 
Dunbar  v.  I4ndsay  (W 

Rev.  St.  1898,  S  118! 
1899,  p.  652,  c.  351,  \ 
tion  for  actions  to  rec  ■ 
held  not  to  apply  whei : 
deemed  the  land  from 
recording  of  the  dee< 
(Wis.)  657. 

A  tax  deed  held  void 
state  the  name  of  tt 
sale.— Dunbar  t.  lindf  : 

S  8.    Forf«lt«MB  a  i 

Under  Laws  1889,  p. 
penalty  is  to  be  adde 
tax,  with  accrued  intei  : 
— Nichols  V.  Roberts  (  < 

T^wB  1889,  p.  164,  : 
after  June  Ist  at  1  p*  ' 
computed  on  the  sum  < 
and  interest  unpaid  (  i 
date  of  sale.- Nfchols  . 

Xiogaor,  lahei  i 
taxes. 

Under  Code,  8S  14(  : 
devised  property  to  h: 
vious  to  testator,  lea 
and  sister  of  the  test  . 
to  such  brother  and  i  i 


(Iowa)  951';  State  v.  Kiler.  Id. 

S  10.  Dlsporitlon  of  tAa»a  eolleoted,  snd 
f  lUlnre  of  looml  amthoritles  to  ool* 
loot. 

The  tax  which,  under  Rev.  St.  18»8,  8  1074, 
the  county  board  directs  to  be  raised  in  each 
taxing  district  for  school  purposes  therein,  is 
not  to  be  paid  to  the  county  treasurer  nnder 
sections  lOfe.  1080,  1081,  lU6.-State  v.  Hun- 
ter (Wis.)  921. 

Under  Laws  1891,  p.  824,  c.  124,  §  111,  held, 
that  a  dty  treasurer  must  set  aside  tiie  amount 
levied'  by  the  county  board  for  school  purposes 
in  the  city,  though  all  such  school  tax  la  not 
collected.— State  v.  Hunter  (Wis.)  921. 

TAXATION  OF  COSTS. 

See  "Costs,"  S  4. 

TEACHERS. 

See  "School*  and  School  Districts,**  1 1. 

TELEGRAPHS  AND  TELEPHONES. 

I  1.   Estalilialimentt   eomatraetloB,  mad 

niKliitenanoe. 

In  an  action  for  injuries,  from  the  sagging  of 
a  telephone  wire,  the  question  of  defendant's 
negligence  and  plaintiff's  contributory  negli- 
gence held  for  the  juir.— Friesenhan  Michigan 
Telephone  Co.  (Mich.)  501. 

Bev.  St.  1898,  {  1778,  held  not  to  render  a 
telegraph  company  liable  for  failure  to  prompt- 
ly deliver  messages,  for  damages  other  than 
those  proxim&tely  flowing  from  its  default. — 
Fisher  v.  Western  Union  Tel.  Co.  (Wis.)  545. 

<  2.    Resnlfttlon  and  operation. 

In  an  action  against  a  telegraph  company  for 
delay  in  delivering  a  message  refusing  to  make 
a  proposed  contract,  damages  suffered  by  the 
addressees  hy  reason  of  their  failure  to  make 
another  contract  on  the  sender's  terms  held  not 
the  proximate  result  of  the  telegraph  company's 
default.— Fisher  v.  Western  Union  TeL  Co. 
(Wis.)  546. 

TENDER. 

Effect  on  interest,  aee  "Interest,"  8  8. 
Of  price  of  land  sold,  see  "vendor  and  Par- 
chaser,"  8  8. 
Ot  tax,  see  "Taxation,"  8S  2,  4. 

Where  a  tender  is  accompanied  by  "a  condi- 
tion, and  the  party  rejects  the  tender  on  the 
ground  that  it  is  insufficient,  the  condition  does 
not  vitiate  the  tender.— Clark  t.  Colfax  Coun- 
ty (Neb.)  607. 

TERMS. 

Of  leases,  see  "Landlord  and  Tenant"  8  2. 
Of  office  of  Judges,  see  "Judges,"  8  !• 


See  "Logs  and  Lo^ng." 

i 

TIME. 

!  For  application  for  new  trial,  see  Hew  TH- 

i  ^aV  i  3. 

For  performance  of  contract,  aee  "Coutradn." 
I    8  2. 

For  presentation  of  claims  aninst  estate  of  de- 
cedent, see  "Executors  and  AdminiBtratm,' 
M. 

For  redemption  from  Bale  on  execution,  nt 

"Execution,"  §  4. 
For  rescission  of  contract,  see  "ContraM*," 

For  settling  statemnit  of  case  on  appeal  ft* 
"Appeal  and  Error,"  8  13. 

TITLE. 

Color  of  title,  see  "Adverse  Possession." 
Necessary  to  maintain  ejectment,  see  **E)«t- 

ment,"  8  1* 
Of  ordinances,  see  "Municipal  OorponiioDC 

8  3. 

Of  statutes,  see  "Statntes,"  8  2. 
Registration  of,  see  "Records." 
Removal  of  clond,  see  "Quieting  Title." 
Retention  of  apparmt  title  by  grantor.  »* 

"Fraudulent  Conveyances,"  SI. 
Tax  titles,  see  "Taxation."  8 
Title  of  lessor,  see  "Landlord  and  Tenant."  i  1- 
To  minerals,  see  "Mines  and  Minerals,"  f  1. 

TOOLS. 

liability  of  employw  for  def<>cts,  see  "iUtttt 
and  Servant,''^  8  3. 


TORRENS  ACT. 


See  "Records." 


TORTS. 


TESTAMENT. 


See  "Wills," 


TESTAMENTARY  CAPACITY. 

See  "Wills,"  1 1. 

TESTAMENTARY  GUARDIANS. 

See  "Guardian  and  Ward,"  {  L 

THEFT. 

See  "Larceny.** 


Causing  death,  see  "Death,"  1 1. 

By  partioularcUu9es  ofvartia. 

See  "Municipal  Corporations,"  8  13. 
Agents,  see  "Principal  and  Agent,"  8  ^ 

!  ParticulaT  Tonedies  for  tortM. 

i  See  "Trover  and  Conversion,"  i  2. 

I  Airtleular  torti; 

I  See  "Assault  and  Battery,"  8  1;  "CoDspincr" 
i_  1;   "False  Imprisonment,"  i  1;  "ForaW 
Entry  and  Detainer";  "Fraad^*;  "Libel 
Slander";   "Malicious  Prosecution";  **N<P- 
gence";   "Trover  and  CouTeruon." 

TOWNS. 

See   "CounUes";    "Municipal  Oorpontio"""' 
"Schools  and  School  Districts,"  f  1- 

S  1.   Fiscal  nuasement,  pnbUe  dckt. 
seonrltiea.  and  taxation. 

Act  1903,  authorizing  a  township  bMrt  » 
issue  bonds  for  street  improvement 
unconstitutional  as  an  invasion  ot  the  li^t  oi 
local  seI£-govemm«it. — Grosse  Pointe  Tp.  ^■ 
Finn  (Mich.)  1078. 

Anthority  conferred  on  a  township  boird  w 
issue  bonds,  sell  them,  and  pay  the  P'*"*'/; 
to  the  township  treasurer,  hda  to  implTt"^ 

Siwer  to  pledge  the  credit  of  the  townstip' 
rosse  Polnte  Tp.  t.  Finn  (Mich.)  107& 


5    1*    Xnfrlnseaient  aad  unfair  competi- 
tion. 

Where  a  manafacturer  of  a  preparation  ac- 
cording to  a  Becret  fonniila  is  guilty  of  false 
zrepresentatloiis  in  any  material  respect  to  con- 
nection therewith,  or  if  his  trade-niark  contain 
false  asserUoDs,  ne  has  no  standing  in  a  court 
of  equity  to  enjoin  misuse  of  his  trade-mark. 
 Xewbro  t.  Ilndeland  (Neb.)  635. 

Mei-e  statem(>ntB  of  opinion  as  to  the  caratire 
X>roperties  of  a  compound,  or  aa  to  the  canse 
of  a  disease  concerning  wtiicb  there  is  a  con- 
flict of  opinion,  are  not  false  representations, 
-within  the  rule  that  one  deceiving  the  public 
by  false  representations  cannot  enforce  his 
teade-mark. — Newbro  v.  TJndeland  (Neb.)  635. 

TRADE  SECRETS. 

Itestraining  disclosure,  see  "Injunction,"  }  2. 

TRANSCRIPTS. 

Of  record  tor  porpose  of  review,  see  "Appeal 
and  Error/'  {xSi  "Criminal  Iiaw,"  S 

TRANSFER  TAX. 

See  '*Taxatiou,"  |  0. 

TREES. 

See  "Logs  and  Logging." 

TRESPASS. 

Admissions  as  evidence,  cee  "Bvldence,"  S  5- 
On  mining  iKi>perty,  see  "Mines  and  Minerals," 

To  •the  person,  aee  "Assault  and  Battery,"  S  1; 
"False  Imprisonment." 

TRESPASS  TO  TRY  TITLE. 

See  "EjeGtment.'' 

TRIAL 

See  "New  Trial";  "Reference^;  *Tntne88eB." 

Contributory  uegligence  of  passenger  as  ques- 
tion for  jury,  see  "Carriers,"  S  2. 

Exceptions  to  rulings  in  instructions,  for  pur- 
pose of  review,  see  "Appeal  and  Error,"  g  7. 

Findings  as  to  limitations,  see  "Limitation  of 
Actions,"  I  2. 

Harmless  error  in  Instructions,  see  "Appeal  and 
Error,"  {  29;  "Criminal  Law,"  1 18;  "Homi- 
cide," fi  4. 

Instractions  as  to  adverse  possession,  see  "Ad- 
verse Possession,"  §  2. 

Instructions  as  to  damages,  see  "Damages,"  9  6- 

Legality  of  contract  as  qnestion  for  jury,  see 
"Contracts,"  %  1. 

Necessity  of  motion  for  new  trial  for  purpose 
of  review,  see  "Appeal  and  Error,"  g  8. 

Necesaty  'of  preservation  of  instructions  in  bill 
of  exceptions  for  porpose  of  review,  see  "Ap- 
peal and  Error,"  |  16. 

Presnmptions  on  appeal  or  writ  of  error,  see 

"Appeal  and  Error,"  f  26. 
Keriew  of  discretion  of  court  in  conduct  of 
trial,  see  "Appeal  and  Error,"  6  27. 

Prooeedifi{r«  incident  to  trials. 

See  "Continuance." 

Entry  of  judgment  after  trial  of  issues,  see 
'Vodgment,"  S  S. 


See  "False  Imprisonment,"  6  1;  "Fraud,"  8  2; 
"Maiicions  Prosecution,"  S  3;  "Negligence," 
S  3;  "Beplevin,"  S  3;   "Work  and  Labor." 

Against  partner,  see  "Partnership,"  S  2. 

DisDUted  claims  against  estate  of  decedent,  see 
"Execntora  and  Administrators,"  S  4. 

For  breach  of  contract,  see  "Contracts,"  (  C: 
"Sales,"  §  7.  »  - 

For  conversion  of  mortgaged  goods,  see  "Chat- 
tel Mortgages,"  {  B. 

Foreclosure,  see  "Mechanlei^  Idens,"  f  8; 
"Mortgages,"  |  7. 

For  injuries  to  animals  caused  by  operation  of 
railroad,  see  "Railroads,"  {  6. 

For  personal  injuries,  see  "Carriers,"  g  2; 
"Master  and  Servant,"  i  6;  "Municipal  Cor- 
porations," fl2;  "Railroads,"  §8  4-7;  "Street 
Railroads,"  {  2;  "TelegrajAs  and  Telephones," 
S  1- 

For  price  of  goods  sold,  see  "Sales,"  f  7. 

For  recovery  of  insurance  premiums  paid,  see 
"Insurance,"  8  4. 

For  rent,  see  "Landlord  and  Tenant,"  i  4. 
:  For  unlawful  entry  by  landlord,  see  'XaDdlord 
'    and  Tenant,"  fi  6. 

I  For  wages  of  mast«  of  vessel,  see  "ShiwUng," 
'8  1- 

On  account  stated,  see  "Account  Stated." 
On  insurance  policy,  see  "Insurance,"  8§  10,  11. 
Probate  proceedings,  see  "Wills,"  8  4. 
Suits  to  try  tax  Utles,  see  "Taxation,"  |  7. 
To  recover  possession  of  mortgaged  goods,  see 

"Chattel  Mortgages,"  8  S. 
To  recover  price  peJd  for  horse  at  anctlon,  see 

"Auctions  and  Anctioneers." 

Trial  of  criminal  protecittiont. 
See  "Bribery";    "Burglnrr."  8  1;  "Criminal 
Law,"  J8  10-18;  "Homicide,"  8  2;  "Larceny," 
I  1;  "Rape,"  8  1;  "Seduction,"  f  1. 

I  1.   Oovrse  aad  oMdvet  of  tHal'ln 
•ral. 

Where  a  witness  on  the  stand  la  wantonly 
attacked  by  the  attorney  of  the  opposite  party 
without  any  provocation,  the  act  of  the  judge 
in  reproving  such  attwney  Is  proper. — H^eman 
T.  O^Neill  (Neb.)  244. 

8  3^    lUeeptlon  of  evldenoe. 

A  motion  to  strike  out  the  entire  testimony 
of  plaintiff  held  properlv  denied,  where  a  por- 
tion thereof  was  not  objectionable. — Wltael  v. 

Zuel  (Minn.)  1124. 

An  objection  to  a  question  is  to  be  judged  by 
the  question  Itself  and  its  relation  to  the  then 
state  of  the  case.— Schmuck  v.  Hill  (Neb.)  158. 

Where,  before  trial,  an  order  is  entered  ex- 
cluding all  witnesses,  and  one  in  ignorance  of 
the  order  enters  the  court  room,  it  is  error  to 
refuse  to  allow  him  to  testify,  where  neither 
the  party  nor  his  attorneys  are  privy  to  his 

'  violation  of  the  rule.— Clemmons  v.  Clemmous 

;  (Neb.)  404. 

I    Wbere  plaintiff's  evidence  f^s  to  make  a 

'  prima  facie  case,  and  defendant  supplies  facts 
'  which  would  make  out  a  case  for  plaintiff,  it 
I  is  not  error  to  permit  idalntiff  to  rebnt  a  show- 
ing of  fraud  made  in  defendant's  testimony. — 
:  Crockett  T.  Miller  (Neb.)  491. 

It  is  not  error  to  strike  ottt  an  lireaponsive 
answer  on  cross-examination.— Arabian  Horse 
Co.  V.  Bivena  (Neb.)  621. 

I  8  3.   Arcuments  and  eonduot  of  ooimsel. 

i  A  remark  by  plaintifTs  counsel  in  his  argu- 
I  ment  thnt  the  jury  need  not  worry  much  about 
the  verdict  against  defendant  held  not  objec- 
tionable, in  the  absence  of  evidence  shoTiing 
harmful,  application. — Burgess  v.  Stowe  (Micb.) 
29. 

Irrelevant  remarks  of  counsel,  calculated,  if 
not  designed,  to  prundice  the  janr  on  the  mer- 
its, are  improper.— Ward  v.  Reed  (Uicb.)  488. 


i 


The  remarks  of  connspl  iii  his  argument  that 
the  witnesses  were  "(■ultle"  held,  in  view  of  the 
remarks  of  the  court,  counsel,  and  associate, 
not  prejudicial  error. — ^LeBlie  v.  Jackson  &  B. 
Traction  Co.  (Mich.)  680. 

Where  plaiiitiflTs  attorner  made  improper 
Btatement,  and  was  reproved  by  the  court,  who 
instructed  the  jury  to  disregard  the  same,  the 
impropriety  of  counsel  waa  not.  as  a  matter 
of  law,  cause  for  a  new  trial.— Witzel  v.  Zuel 
(Minn.)  1124. 

It  is  not  error  to  permit  connsel  to  r^d  as  a 
part  of  his  arnnment  a  version  of  the  CTidence 
prepared  hj  himself.— Stnlt     Stull  (Neb.)  190. 

Where  counsel  in  their  argument  depart  from 
the  record,  a  prompt  rebuke  from  the  jud|;e 
wilt  ordinarily  cure  the  error. — Brown  t.  Sil- 
ver (Neb.)  2S1. 

In  an  action  for  asaanlt  on  a  female,  miscon- 
duct of  plaintifTs  counsel  in  asking  defendant 
nn  cross-examiaation  concei;ning  other  assaults 
alleged  to  have  been  made  by  defendant  on  other 
women,  which  counsel  had  no  expectation  of  be- 
ing able  to  prove,  held  prejodidal  error.— Barton 
v.  Bruley  (Wis.)  815. 

i  4.    Taklns  esse  or  qnestton  from  Jury. 

Where  the  evidence  on  an  issue  of  fact  is 
conHicting,  the  question  is  for  the  jury.— Wil- 
kins  V.  Citr  of  Missouri  Valley  (Iowa)  868. 

Where  there  Is  no  evidence  of  a  frandnlent 
alteration  of  a  contract  after  Its  execution,  it 
is  error  to  snbmit  that  question  to  the  Jnry. — 
Holdrege  T.  Watsou  (Neb.)  67. 

Where  only  one  conclusion  can  be  drawn  from 
the  evidence,  the  court  should  direct  a  verdict. — 
Chesley  v.  Rocheford  &  Gould  (Seb.)  241. 

Where,  in  a  case  tried  to  a  jnry,  there  is  no 
confiict,  it  is  proper  to  direct  a  verdict. — Linton 
T.  Baker  (Neb.)  251. 

Where  the  evidence  offered  is  insnfflcient  in 
law  to  make  oat  the  case,  it  is  the  duty  of  the 
court  to  80  Instruct  the  Jury,— Hill  v.  Pitt  (Neb.) 

339. 

It  is  not  error  to  direct  a  verdict,  where  there 
is  not  suBlcient  evidence  to  sustain  a  verdit^t 
for  the  adversary  party. — Chaffee  v.  Park  Falls 
Lnmber  Go.  (Neb.)  495, 

It  is  proper  to  direct  a  verdict  where  there  ia 
no  evidence  which  will  warrant  a  verdict  for 
the  party  producing  ft — Lynch  v.  Englehardt- 
Winning-Davison  Mercantile  Co.  (Neb.)  524. 

Where  a  material  fact  is  conclusively  estab- 
lished by  the  evidence,  it  is  not  error  to  refuse 
to  submit  such  fact  to  the  Jury.— Jessen  v.  Don- 
ahue CNeb.)  639. 

Frequently  the  necessary  inference  from  an 
nndispnted  state  of  facts  is  so  certain  that  it 
becomes  a  qnestion  of  law. — Sovereign  Gamp 
Woodmen  of  the  World  v.  Bruby  (Neb.)  998. 

A  motion  by  both  parties  for  the  direction  of 
a  verdict  is  not  a  waiver  of  a  decision  by  the 
jur^  on  questions  of  fact,  requiring  the  court  to 
decide  the  facts. — National  Cosh  Register  Go. 
V,  Bonneville  (Wis.)  558. 

A  nonsuit  should  not  be  granted.  In  an  action 
based  on  negligence,  at  the  close  of  plaintiff's 
case,  if  any  reasonable  probability  of  defend- 
ant's neglifrcuce  may  account  for  the  event  by 
inference  from  the  evidence  within  plaintiff's 
controL— Hupfer  t.  Natltmal  DIstiUins  Co. 
(Wis.)  SOU. 

i  fi.    Imatmotlima  to  Jnrj. 

It  is  not  error  for  the  court  to  charge  that  the 
jury  must  answer  a  special  question  aubmitted 
one  way  or  the  Other.— Stevens  v.  Beardsley 

(Mich.)  571. 

An  instruction  pointing  out  the  legal  conse- 
quence of  certain  facts  of  which  there  is  evi- 
dence is  not  erroneous,  if  the  jury  find  them  to 
be  eBUblished.— Sehmnck  t.  Hill  (Neb.)  168. 


\\Tiere  certain  wntten  documents  pertinent  to 
the  issue  hare  been  identified  and  receved  is 
evidence,  it  is  not  error  to  instruct  the  jnir 
to  consider  them,  because  they  are  importULl 
evidence  on  one  of  the  matters  In  dispBle.- 
StuU  V.  Stnll  (Neb.)  196. 

The  court  should  state  the  issues  made  by  tit 
pleadings  in  its  instructions.— Ferris  t.  Marsha,'. 
(Neb.)  602. 

An  exception  to  an  entire  fnatmctioo  cannot 
be  sustained  on  appeal,  if  any  distinct  and  in- 
dependent proposition  covered  thereby  ia  cor- 
rect.—Kichardfion  V.  Babcock  (Wis.)  554. 

S  6*    —  Fonsit    reqniaitest     mmA  snS- 

oieatey. 

An  instruction,  in  action  by  an  employ^  for 
personal  injuries,  that  plaintiff  mast  prove  a ! 
the  material  allegations  of  bis  complunt,  idi 
misleading.— Williams  t.  Iowa  Gent.  By.  Co. 
(Iowa)  774. 

An  instmction  whldt  ia  an  accurate  Btatenent 

of  law  on  one  phase  of  a  matter  in  litigatios 
Is  not  erroneous  because  not  coupled  with  a 
statement  of  the  law  concerning  another  some- 
what related  phase  of  the  same  matter. — Stnll  v, 
Stull  (Neb.)  106. 

Where  an  instmction  contains  nothing  prej- 
udicial, it  will  not  be  condemned  because  it  ii 
not  couched  in  the  best  language. — Stull  r. 
Stull  (Neb.)  196. 

An  instruction  substantially  withdrawing  an 
issue  in  the  case  is  erroneous.- Bnssell  t.  Gnita 

(Neb.)  341. 

Underscoring  the  words  "bona  fide"  in  an  io- 
struction  is  not  iwejudicial  to  a  party  allegin; 
fraud.— Qrockett  t,   Miller   (Neb.)  491. 

An  instruction  based  on  the  pleadinfcs.  and 
not  purporting  to  state  any  proposition  of  law. 
is  not  erroneoua. — Frieden  r.  Gonklins  (Neb.) 

015. 

The  words  "effect"  and  "weight,"  as  nsed  ic 
an  instruction  relating  to  evidence,  mean  pre- 
cisely the  same  thing.— Jessen  v.  Donahw 
(Neb.)  639. 

An  instruction  hdd  not  erroneous.  becsnK(< 
containing  the  clause,  "where  witnesses  dirw-fJv 
contradict  each  other,"  as  lesding  the  jury  >o 
infer  that  the  instruction  aivlic^  only  to  sad 
witnesses.— Jesseo  v.  Donahue  (Neb.)  639. 

An  instruction  that,  if  a  witness  has  willfoUr 
sworn  falsely  aa  to  a  material  issue,  the  jory 
may  disregard  his  entire  testimony,  except  u 
corroborated,  is  correct. — Richardson  t.  Bab- 
cock (Wis.)  654. 

An  instruction  that  a  jury  is  not  bound  to  be- 
lieve everything  a  witness  testifies  to,  prorid^l 
they  believe  he  is  mistaken  or  has  willfolly 
falsified  as  to  one  matter  testified  to,  keU  mii- 
leading.— Richardson  v.  Babcock  (Wis.)  SM. 

I  T.  — -  AppUoabUlty  to  pleadlnss  ami 

OTidenoe. 

Refusal  of  requested  instructions  embodied  in 
main  charge  is  not  error.— Thayer  v.  Smoky  Hol- 
low Coal  Oo.  aowa)  718. 

Instructions  submitting  matters  concemiog 
which  there  is  no  controversy  are  improper.— 
Williams  v.  Iowa  C!ent.  By.  Co.  (Iowa)  774. 

Instructions  submitting  an  issue  not  in  snr 
way  pleaded  are  erroneons, — Tower  t.  McFa^ 

land  (Neb.)  172. 

An  instruction  without  evidence  to  support 
it  is  properly  refused.- Huber  Mfg.  Co.  v. 
Gotchsll  (Neb.)  611. 

S  8.    —  Bequests  or  prayers. 

Requested  instructions,  which  are  covered  bj" 
the  charge,  are  properly  refused. — ^Brier  v.  Pi- 
vis  (Iowa)  9S3;  City  of  South  Omaha  v.  Toy 
lor  (Neb.)  209;  Frieden  v.  Conklins  (Neb.)  615. 


t  I-   ureanon,  exiiience,  ana  vBiiaiiy. 

Where  a  legal  title  has  stood  uiiqueetioiied 
and  audistnrbed  for  many  rears  in  tbe  name 
of  a  certain  person,  something  more  than  a 
slight  preponderance  of  evidence  is  necessary 
to  establi^  a  trust  in  some  one  else. — Mallej  t. 
Malley  (Iowa)  751. 

In  suit  to  quiet  title,  facts,  held  insnfflcieot  to 
show  that  title  to  certain  lands  had  been  taken 
by  another  in  trust  for  plamtitC.  —  Malley  t. 
Malley  (Iowa)  751. 

In  a  suit  between  the  guardian  of  en  incom- 
petent and  an  heir  of  his  deceased  wife,  claim- 
mg  an  interest  in  lands  deeded  by  the  husband 
to  the  wife,  held,  that  defendant  had  no  equi- 
ties in  the  property.— Paulus  t.  Reed  (Iowa) 
767. 

Where  a  deed  purported  to  be  an  absdute 
conveyance  of  the  land,  it  could  not  be  convert- 
ed into  an  express  trust  by  parol. — Willis  T. 
Kobertson  (Iowa)  900. 

Where  a  dead  recited  a  consideration  in  hand 
paid,  neither  the  grantor's  heirs  nor  his  widow 
could  Mtablish  a  trust  by  showine  that  nothing 
was  in  fact  paid  for  the  land. — Willis  v.  Rob- 
ertson (Iowa)  900. 

A  son's  repudiation  of  his  agreement  to  hold 
certain  real  estate,  conveyed  by  his  father,  for 
the  benefit  of  his  father's  graodchildreD,  held 
not  such  a  fraud  as  would  convert  the  deed  into 
an  instrument  creating  an  express  tmst— Willis 
V.  Robertson  (Iowa)  900. 

That  a  son  to  whom  real  estate  was  conveyed 
by  the  father  had  acted  as  his  father's  agent  in 
other  matters  held  not  to  impose  on  the  son  the 
burden  of  proving  that  the  deed  was  absolute, 
and  not  in  trust  for  others.— Willis  v.  Robeilson 
(Iowa)  900. 

A  deed  absolute  to  grantor's  stepfather  held  to 
create  a  constructive  trust  on  account  of  con- 
fidential relations.— Newis  v.  Topfer  (Iowa)  905. 

Code,  S  2918,  held  not  to  prevent  a  deed  abso- 
Inte  from  beini  declared  a  trust.— Newis  v.  Top- 
fer (Iowa)  »U6. 

A  conv^ance  of  certain  personal  property 
held  an  absolute  sale  thereof,  reserving  the 
income  to  the  grantor  for  life,  and  not  to  create 
a  trust  of  tbe  same  for  the  ben^t  of  the  gran- 
tee and  her  heirs  and  assigns.— Bloodgood  t. 
Terry  (Mich.)  446. 

Facts  held  insufllcient  to  create  a  trust  of 
-certain  property  held  by  deceased  and  separated 
from  his  other  property,  and  directed  to  be  de- 
livered to  the  various  beneficiaries  idter  bis 
death.— Clay  v.  Layton  (Mich.)  458. 

Evidence  held  not  to  show  a  resulting  trust 
created  in  favor  of  the  remaindermen  by  dec- 
laration of  tenant  by  curtesy  that  he  intended 
to  invest  money  derived  from  sale  of  property 
for  the  benefit  of  his  childrai.— Withnell  v. 
Withnell  (Neb.)  221. 

Where  a  person  obtains  the  legal  title  to  the 
land  of  another  by  means  of  fraud,  equity  will 
fasten  a  eonstnictive  trust  on  the  property. — 
Pollard  V.  McKenney  (Neb.)  679. 

An  exfH-ess  trust  in  land  cannot  be  created 
by  parol.— Pollard  v.  McKenney  (Neb.)  679. 

A  purchase  of  land  by  an  agent  for  himself 
held  to  create  a  trust  for  thfe  principal,  enforce- 
ment of  which  is  not  prevented  by  the  statute 
of  frands.- Brookings  Land  &  Tmst  Oo.  v. 
Bertuess  (8.  D.)  87. 

4  2.  Appointment,  qnallfioatloB,  and 
tenure  of  trustee. 
Under  the  provisions  of  a  will,  the  county 
court  cannot  appoint,  in  case  of  a  vacancr  in 
the  office  of  trustee,  a  person  as  a  trustee  orer 
the  protest  of  a  party  interested  in  the  estate. — 
Cole  T.  Oity  of  Watertown  (Wis.)  688. 


j-oe  provision  or  a  win  reianng  to  ui«> 

f>ointment  of  trustees  to  fill  vacancies  hrii  »: 
imited  to  filling  of  vacaocies  caused  bj  A> 
death  of,  or  tbe  refusal  to  accept  tbe  trost  by. 
any  of  the  persons  named  in  the  will,  but  ii 
plicable  to  the  filling  of  all  vacancies.— Cole  t. 
City  of  Watertown  (Wis.)  538. 

i  3.    Aeeoimtins  and   eoBspeBaattaa  at 
traatee. 

In  suit  for  accounting  by  trnstee.  evidnm 
examined,  and  held  to  sustain  findittn  for  pEaii- 
tiff.-Smith  T.  Sehnyler  Nat.  Bank(Neb.)  m 

S  4.    Eatabllslunent  and  enf  oroeKsat  «t 
trust. 

The  fire-yeax  limitation  provided  by  Code,  i 
«^7,  against  an  action  to  nave  a  deed  abeohttt 
dedared  a  trust  hOd  not  to  mn  from  tbe  diu 
of  the  deed,  but  from  tbe  repudiation  ci  tbf 
tmst  by  the  trustee.— Newis  t.  Topf«  (Io«i 
905. 

A  decree  declaring  a  deed  absolute  a  tnm 
may  declare  a  Hen  therefor  on  propertj  pur- 
chased bj  the  trustee  with  the  profneeda  of  s  n> 
of  the  tmst  i«opert7.— Newis  t.  Topte  Oan- 


UNDUE  INFLUENCE. 

Procuring  making  of  deed,  see  "Deeds,"  !  1- 
ProGuring  making  of  will,  see  "Wills,   t  3. 

UNITED  STATES. 

See  "Army  and  Navy." 

Conrtsk  see  "Courts,"  |  2. 

Public  lands,  see  "PubHc  Lands,'*  |  1. 

UNITED  STATES  COURTS. 

Decisions  of,  as  authority  In  state  courts.  ^ 
"Courts,"  I  1. 

UNIVERSITIES. 

See  "Colleges  and  TTnivernties.'* 

Mandamus  to  officers,  see  "Mandamns,"  I  2. 

UNLAWFUL  DETAINER. 

See  "Forcible  Entry  and  Detainer." 

By  tenant,  see  "Landlord  and  Tenant"  8  & 

USAGES. 

See  "Customs  and  Usages." 

USURY. 

See  "Building  and  Loan  Associations.** 

S   1.    Usurions   oontracta    and  traasae- 
tlons. 

A  plea  of  usury  in  a  loan  made  by  a  bnil^pc 
association  to  defendant's  assizor  cannot  be  iD- 
terposed  by  defendant. — Bacon  v.  Iowa 
ings  &  Loan  Ass'n  (Iowa)  977. 

Under  Pub.  Acts  1899,  No.  207,  p.  823,  md 
Comp.  Laws  1897,  §  4857,  held,  that  an  ^pf^ 
meat  to  pay  5  per  cent.  Interest  and  all  tsx« 
levied  against  uie  creditor  on  account  of  tbe 

debt  is  not  usurious,  where  the  creditor  did  not 
know  when  the  contract  was  made  that  tb^ 
taxes  would  exceed  2  per  cent. — Green  v.  Grant 
(Mich.)  583. 

An  allegation  in  an  answer  to  foreclosure  oC  ^ 
mortgage  held  fnanfficient  to  «ba^  ufory.- 
Brown  t.  Forbes  (Neb.)  62. 

An  allegation  in  answer  held  a  suffident  pl» 
of  usury.— Hare  t.  WInt«-«-  (Nab.)  179. 

The  rule  that  tiie  porcbaser  of  the  eqnity  ot 
redemption  to  tbe  mortgage  Is  estopped  to 


VESTED  REMAINDERS. 

Creation,  see  "Wills,"  8  S. 

VICE  PRINCIPALS. 

8m  "Master  and  Servant,"  |  4. 

VILLAGES. 

See  "Municipal  Corpora  tions." 
Specinl  lawB,  see  "StatutCB,"  S  1. 
Subject  and   title  of  act  incoriMrating,  aee 
"Statntea,"  |  2.  t~  -a 

VOTERS. 

Se«  "Elections.'* 

WAGERS. 

Sm  "OamiDK."  i  1. 

WAGES. 

See  "Master  and  Serrant,"  |  2. 

Of  master  of  ressel,  see  "Shipping,"  |  1. 

WAIVER. 

See  "Estoppel.** 

Of  obJetMong  to  part(eular  note  or  proceedings. 

See  "Appearance";  "Equity,**  |  2;  "Pleading,*' 

%  8;  ^Trial,"  }  13. 
Delay  in  delivery  of  goods,  see  "Sales,"  I  4. 
Error  waived  in  appellate  court,  see  Appeal 

and  Error,"  S  22. 

Of  rights  or  remtdiet. 

See  "Insurauce,"  |  7. 

Bar  of  statute  of  Cranda,  see  "Franda,  Stat- 
ute of/'  §  6. 

Exemption  of  homestead,  see  "Homestead,"  8  3. 

Forfeiture  of  insurance  policy,  see  "lusurance," 
S  II' 

Forfeiture  of  leaae,  see  "Landlord  and  Ten- 
ant." 8  2, 

Bight  to  appeal,  see  "Appeal  and  Error,"  |  4, 
Right  to  new  trial,  see  "New  Trial,"  §  1. 
Right  to  redeem,  see  "Moitgagea,"  |  18. 

WAR. 

See  "Army  and  Navy." 

WABDS. 

See  "Guardian  and  Ward." 

WAREHOUSEMEN. 

The  proprietor  of  an  elevator  on  the  right  of 
way  of  a  railroad  company  Is  a  licensee,  and 
must  operate  his  elevator  snhjtet  to  the  rights 
of  the  company  to  handle  its  trains. — CbicaKO. 
B.  &  Q.  B.  Co.  T.  Oiffen  (Neb.)  1014. 

WARRANTY. 

By  insured,  see  "Insurance,"  88  5,  6. 
On  sale  of  goods,  see  "Sales,"  81  6^  8. 

WASTE. 

Liability  of  mortgagee  for,  see  "Mortgages," 
8  6. 

WATERS  AND  WATER  COURSES. 

See  "Navigable  Waters." 

8  1.   Kataral  water  oonraes. 

A  lower  riparian  owner  cannot  enjoin  an  irri- 
gation enterprise  by  an  upper  appropriator  un- 


der the  statute  because  hts  damaees  havr  tt 
been  paid. — McCook  Irrigation  &  Water  P«w« 
Co.  V.  Crews  (Neb.)  996. 

It  will  not  be  presumed  tliat  the  damagts  ts 
an  upper  riparian  owner  by  aiK>ropriati-ie  d 
water  by  a  lower  own«  are  nominal  owij.— 
McCook  Irrigation  it  Water  Poirar  Co.  t.  Crm 

(Neb.)  996. 

If  a  lower  appropriator  is  materially  affertti! 
by  diversions  of  water  by  upper  riparian 
era,  he  may  sue  to  determine  the  rights  oi  i.- 
the  claimants  to  the  water  and  to  quiet  ha 
title.— McCook  Irrigation  ft  Watw  Power  C 
T.  Crews  (NebJ  MO. 

A  lower  appropriator  of  water  may  not  rat 
to  determine  the  rights  of  claimants  wiifcoo: 
offering  to  pay  damages  accruing  to  upper  on- 
ers.— McCook  Irrigation  ft  Water  Power  Oub 
T.  Crews  (Neb.)  996. 

The  right  of  a  riparian  owner  to  tbe  use  d 
the  water  in  a  stream  for  irrigation  porpof^ 
is  measured  by  tbe  amount  of  water  in  tLe 
stream,  the  number  of  persons  wlio  may  ao  i^ 
ft,  and  the  sise,  situation,  and  character  of  dH 
stream.— McCook  Irrigation  ft  Water  Pove 
Co.  T.  Crews  (Neb.)  996. 

Where  a  reasonable  use  of  the  water  ic  a 
stream,  consistent  with  a  like  use  by  ott«r 
riparian  owners,  connot  be  made,  tbe  injoi? 
to  a  riparian  owner  by  appropriation  of 
water  by  an  irrigation  enterprise  is  nomiu- 
only. — McCook  Irrigation  &  Water  Power  C* 
V.  Crews  (Neb.)  99<i. 

A  riparian  owner  has  a  right  to  a  reaaonabie 
use  of  a  stream  flowing  over  his  land  for 
purposes  of  irrigation. — McCook  v.  Irrigatioii 
&  Water  Power  Co.  t.  Crews  (Neb.)  996. 

In  an  action  for  damages  caused  by  obstrrKt- 
ing  a  water  course,  evidence  held  sufficinit  to 
authorize  a  finding  that  the  stream  was  a  ui: 
ural   water  course.  —  Blohowak   t.  Qrodtosfci 

(Wis.)  551. 

{  2.   Snbterraaean  and  pereolatbac  wa- 

tera. 

A  landowner  ktld  not  entitled  to  waste  a  cop- 
ply  of  percolating  waters  merely  to  injore  ad- 
joining ownerSb—Barclay  t.  Abraham  flom 

108(). 

A  well-defined  subterranean  stream  canitnt 
be  diverted  to  the  detriment  of  an  adjoiniDC 
landowner.— Barclay  v.  Abraham  (Iowa)  lOS"'. 

The  presumption  is  that  subterranean  watem 
furnishing  water  supplj-ing  wells,  are  povulat- 
iiig  waters,  unless  the  supply  Is  shown  to  be 
from  a  stream  of  known  and  defined  diannd. 
—Barclay  t.  Abraham  (Iowa)  1060. 

I  3.    Natwral  lakes  aad  poads. 

Rights  of  riparian  owners  of  a  nonnavigable 
lake,  the  waters  of  which  have  di^^appeaml.  d^ 
termined. — SchciCert  v.  Briegel  (Minn.)  44. 

i  4.    Appropriation  and  preseriptlea. 

A  lower  riparian  owner  obtains  no  rights  to 
receive  tbe  water  of  the  stream,  as  against  an 
upper  owner,  by  user  for  the  statutM-y  perinl 
of  redemption.— Dunn  v.  Thomas  (Nebl)  l'^ 

{  S.   Pabllo  water  anpply. 

A  city,  recognizing  plamtiff  as  owner  of  tt' 
waterworks  system  in  the  city,  Md  preveoff'i 
from  defeating  his  right  to  recover  the  hydraut 
rentals  by  showing  that  the  original  contract  in 
the  works  was  made  with  another.— Marion  n'a- 
ter  Co.  V.  City  of  Marion  (Iowa)  883. 

No  part  of  the  claim  of  a  water  company  for 
hydrant  rentals  Arid  barred  by  Ihnitations.— Mar- 
ion Water  Co.  v.  City  of  Marion  (Iowa)  8SS. 

WAYS. 

Private  rights  of  way,  see  "Easements." 
Public  ways,  see  "Highways";  "Municipal  Cor* 
porations,"  H  11,  12. 


WEIGHTS  AND  MEASURES. 

tesnlatfoDB  as  to  weighing  of  core  sold  within 
dtr,  see  "Mnnidpal  Corporatioiia^"  1 10. 

WIDOWS. 

Jower,  Bee  "Dower." 

llKbta  under  atatates  of  descent  and  distrlba- 
tkm,  Bee  **I>esceDt  and  DistributioD,"  {  2. 

WILLS. 

fee  "Descent  and  Distribution";  "Ezecntors 
and  AdminiBtratorB." 

Charitable  beqaei^  and  devises,  see  "Chari- 
ties." 

Construction    and   execntion   of   trostB,  see 

"Trusts," 

Legacy  and  snccesBion  tazM^  see  "Taxation," 
§  9. 

Specific  performance  of  contract  to  derlM)  see 
"Specific  Performance,"  i  1. 

S  1*   Testamentarr  oapao5tr. 

No  belief  that  has  any  eTid^ice  for  its  basis 
is  in  law  an  insane  delusioD.—Stall  v.  Stull 
(Neb.)  196. 

A  prima  fade  showing  of  mental  capacity  is 
not  OTercome  by  the  proof  that  the  tettator  was 
old,  feeble  in  health,  and  that  hia  mind  was  not 
as  sound  as  formerly.— Stull  t.  Stull  (Neb.) 
106. 

Evidence  held  sufBcient  to  sustain  a  finding 
that  testator  had  testamentary  capacity  at  the 
time  of  executing  his  will. — Gavitt  t.  Monlton 
(Wis.)  305. 

I  2.    Contraota  io  derlse  or  lieqneafk. 

An  agreement  to  leave  property  by  will  is  not 
revocable  after  performance  on  the  part  of  the 
promisee. — Best  v.  Grolapp  (Neb.)  641. 

Where  there  is  a  valid  promise  to  devise 
land,  equity  will  impress  a  trnst  on  the  prop- 
erty in  the  nands  of  personal  representativea  or 
devisees. — Best  t.  Grolapp  (Neb.)  041. 

8  3.   Beqnlsltea  and  valldi^. 

Evidence  as  to  the  mental  and  pbydcal  con- 
dition of  testatrix  when  her  will  was  made  is 
admissible  on  the  issue  of  undue  influence. — 
Liugle  V.  Liugle  (Iowa)  708.. 

Evidence  of  advanced  age  and  physical  In- 
firmities is  insufficient  to  warrant  a  finding  of 
testamentary  incapacity.  —  Lingle  t.  langle 
(Iowa)  708. 

Where  certain  unambignous  deeds  and  assign- 
ments were  executed  by  decedent  to  certain 
pnions,  to  whom  he  dewred  the  projwrty  to  go, 
but  such  deeds  were  not  delivered  in  his  life- 
time, parol  evidence  was  inadmissible  to  show 
that  decedent  intended  sach  instruments  to  op- 
erate as  a  will.— Clay  t.  Layton  (Midi.)  458. 

Evidence  examined,  and  held  insafllcient  to 
show  undue  inSucuce  in  the  execation  of  a  wllL 
—Stull  V.  Stull  (Neb.)  19(i.  ) 

Undue  inSuenoe  must  be  proved,  and  In  con-  , 
nection  with  the  will.— Stull  v.  Stull  (Neb.) 

m\.  \ 

Influence  to  vitiate  a  will  must  be  such  as  to  | 
amount  to  coerdon,  destroying  the  free  agency  ' 
of  the  testator.— Stall  v.  Stull  (Neb.)  100.  | 

In  the  absence  of  independent  proof  of  undue  : 
influence,  dcclnrationB  of  testator  alter  the  ex- 
ecution of  the  will  are  inadnii«iible. — Davidson 
V.  Davidson  (Neb.)  409, 

Mere  declarations  of  a  testator,  after  the  exe- 
cution of  a  will,  are  not  admissible  as  evidence  ' 
of   undue    influence.— Davidson    t.  Davidson 

(Xeb.)  -109. 

Where  the  only  issue  was  as  to  undue  influ- 
euce,  an  instruction  to  find  for  contestants,  U 


testator  made  the  will  oi 
family,  held  prejudicia 
Davidson  (Neb.)  409. 

In  an  action  to  establit 
insufficient  to  show  tha 
undue  intluence  of  the  i 
vitt  T.  Moulton  (Wis.)  i 

i  4.  Probate,  eataUl 
Bseat. 

Proponent  in  will  conl 
good  faith,  held  not  pro 
costa.— Lingle  v.  Lingle  ( 

Declarations  of  a  tertal 
dance  as  to  whether  a  v 
sufficient  to  prove  its  i 
Miles  (Neb.)  151. 

It  Is  not  error  to  refii 
facts  that  proponmt  mig 
have  exerted  undue  iu&ut 
named  aa  executor  and 
beneficiary,  raised  a  pres 
fluence  wnich  the  propont 
^r^nderance  of  evidence 

The  connty  court  has  c 
the  probate  of  a  will,  ad 
it  to  probate  is  conclu 
by  a  direct  proceeding, — . 
(Neb.)  276. 

The  district  court  has  n 
in  an  action  to  contest  a 
probate  of  the  same.— A 
(Neb.)  276. 

Judgments  of  a  county 
ters  are  entitled  to  the  pre 
to  other  courts  of  that  i 
Beer  t.  Plant  (Neb.)  348. 

The  signature  of  a  cou 
sential  to  the  validity  of  t 
a  will  to  probate.- Beer  v 

In  an  action  to  establish 
held  sufficient  to  rebut  t 
sumption  of  testator's  anii 
from  the  fact  that  the  wi 
be  in  testator's  possessloi 
found  after  hia  death.— 
(Wis.)  395. 

Evidence  in  a  proceeding 
field  to  sustain  findings  tn. 
executed  and  that  testator 
and  free  from  undue  in 
Kraftczyk  (Wis.)  820. 

Lapse  of  time  is  no  ba 
probate  of  a  will  to  estalilif- 
— Hanley  v.  Kraftczyk  (Wi 

A  purchaser  of  land  froc 
tied  to  have  the  will  probate 
czyk  (Wis.)  ii20. 

Failure  of  the  court  to  i 
probate  of  a  inll  does  not 
ceediugs  tar  probate.— Ui 
(Wis.)  8120. 

9  6.  Oonstniotloik. 

A  will  held  to  give  a  fee. 
diroi*tion  as  to  the  disposil 
aftor  the  death  of  the  d 
Aldinger  (Iowa)  781. 

A  will  devising  half  the 
child  and  the  other  half  tc 
held  not  to  make  her  tniste 
the  rejnainder  of  the  half  s 
beck  V.  Pinnell  (Iowa)  800. 

Where  no  trust  is  created 
tor,  nor  the  heirs  or  devisi 
a  leeal  title,  can  come  into 
coDstriK'tion  of  the  will. — A. 

(.N>l).l  27(5. 

The  oonsti-uction  of  a  will 
for  purposes  of  admiuistrati 


of  the  executor  or  admiaistrator  only,  aud  con- 
troversies  between  adverse  claimaotfl  under  a 
devise  are  not  affected  thereby.— Andersen  r. 
Andenwn  (N>b.)  276. 

Will  constroed,  and  held,  that  dauRhter  of 
testator,  after  attaining  the  age  of  33,  could 
devise  the  land  in  Nebraska  to  her  husband  on 
her  Ajing  without  issue. — Spencer  t.  Scovil 
(Neb.)  1016. 

Where  testator  deTises  his  lands  to  bis  daugh- 
ter in  fee  simple,  a  subsequent  clause  in  the 
will  devising  over  to  others  so  mnch  of  the 
land  aK  his  daughter  has  not  alienated,  if  she 
(lies  without  issue,  is  void. — Spencer  t.  Scovil 
(Neb.)  1016. 

Words  of  survivorship  in  respect  to  a  devise 
of  property  in  remainder  to  be  divided  between 
members  of  a  class,  nothing  appearing  to  the 
contrary,  are  presumed  to  refer  to  the  time  set 
for  saoi  diTisIon.— In  re  Moran's  WUl  (Wis.) 
367. 

Will  construed,  and  held,  that  the  interme- 
diate period  of  enjoyment  and  the  indefinite 
point  of  time  set  for  distribution  after  the  death 
ot  the  testator  showed  an  intent  to  postpone 
the  vesting,  in  the  common-law  sense,  until  the 
arrival  of  such  time,  and  to  limit  the  partici- 
pants to  those  then  in  being  of  the  class  desig- 
nated.—In  re  Moran's  Will  (Wis.)  3(57. 

A  vested  remainder,  under  Rev.  St.  1S98,  S 
20f>7.  may  be  devested  on  conditions  subse- 
quent In  whatever  way  the  creator  thereof  may 
autbOTixe.  though  such  remainder,  under  the 
common  law,  cannot  be  devested  at  all. — In  re 
Moran's  Will  (Wis.)  3G7. 

A  devise  to  testator's  wife  for  life,  and  then 
to  his  children  who  may  survive,  and  his  sis- 
ter if  she  survive  his  wife,  is  an  estate  in  ex- 

Sectnncy,  under  Bev.  St.  1808,  |  2033.— In  re 
[oran's  Will  (Wis.)  367. 

A  devise  to  testator's  wife  for  life,  on  her 
death  to  certain  named  persons  if  they  survive 
the  wife,  created  a  vested  estate,  under  Rev. 
St.  8  2037.— In  re  Moran's  Will  (Wis.)  367. 

Where  testator  devised  his  property  to  his 
wife  for  life,  then  to  certain  named  devisees  if 
they  snrvived  the  wife,  the  estates  actiuired 
were  future  estates,  within  Rev.  St.  1808,  9 
2034.— In  re  Moran's  Will  (Wis.)  367. 

The  rule,  in  construing  a  will,  that  the  law 
favors  the  vesting  of  estates,  tn  the  common- 
law  sense  and  In  the  statutory  sense,  as  re- 
gards the  subject  of  perpetuities,  is  not  for 
use  exrept  in  solriiK  uncertainties. — In  re  Mo- 
ran's Will  (Wis.)  367. 

When  au  estate  is  by  will  carved  out  of  a 
fee,  and  the  remainder  is  directed  to  be  divided 
between  the  members  of  a  class  after  the  ex- 
piration of  such  particular  e.state,  the  presump- 
tion of  8U  intent  that  the  estates  in  remainder 
shall  vest  on  the  death  of  the  testator  is  dis- 
placed by  a  presDmption,  nothing  ai^earing  in 
the  will  to  the  contrary,  that  the  testator  pro- 
posed to  create  contingent  remainders  in  the 
common-law  sense. — In  re  Moran's  WUl  (Wis.) 
367. 

When  thwe  is  a  devise  to  one,  remainder  over 
direct  to  others,  nntbing  appearing  in  the  will 
to  the  contrary,  the  legal  presumption  is  that 
the  testator  intended  to  create  a  vested  estate 
in  ranainder  In  the  common-law  sense.— In  re 
Moran's  Will  (Wis.)  867. 

Whether  an  estate  in  remainder  created  1^ 
will  is  vested,  in  the  common-law  sense,  is  con- 
trolled by  the  character  of  the  estate  actually 
created,  as  evidenced  by  the  testamentary  in- 
tent—In re  Moran's  Will  (Wis.)  367. 

A  person  may  be  so  conditioned  that  he 
would  immediately  take  in  remainder,  should 
the  precedent  estate  presently  cense,  yet  may 
not  be  80  entitled  at  any  future  time,  and  siu  h 
element  of  onc^rtainty  unda  Bev.  St.  i  2037 


gives  to  the  remainder  the  character  of  a  th*-! 
estate  for  the  purpose  of  the  subject  coveir^  ■; 
the  statute.— In  re  Moran's  Will  (Wis.i 

While  at  common  law  an  estate  in  ranila.-' 
cannot  be  at  the  same  time  both  rested  i:: 
contingent,  under  Bev.  St.  180S,  {  2037,  in 
tate  may  be  both  vested  aud  contingent.— In  ft 
Moran's  Will  (Wis.)  367. 

Vested  estate  in  remainder,  under  Rev.  S- 
1808,  X  2037,  defined.— In  re  Moran's  V. 
(Wis.)  367. 

Vested  remainder  at  common  law  defiatd- 
In  re  Moran's  Will  (Wis.)  367. 

Where  testator  devised  his  estate  to  his  irr- 
for  life,  with  remainder  to  certain  named 
sons  if  they  survived  the  wife,  the  eflatni  rn- 
ated  were  conditional, 'within  Rev.  Sl  I  SiSi.- 
In  re  Moran's  Will  (Wis.)  S67. 

A  testamentary  intention  is  to  be  detennii>^! 
from  the  will,  and  rules  of  constnictioii.  whit 
they  aid  In  discovering  that  intent,  do  not  eoa- 
trol  it.— In  re  Moran's  Will  (Wis.)  867. 

A  devise  of  land  d^cribed  as  in  section  T. 
aud  having  certain  boundaries  will  pass  \aii 
of  testator  In  section  22  having  such  bonndtri^: 
there  being  no  land  with  such  description  k 
section  21,  and  he  having  owned  no  land  in  dul 
section.— Hanley  v.  Kraftesyk  {Wis.)  820. 

8  6.    Bickts  ud  UabUitiM  mt  devisMi 
and  lecateea. 

A  devisee  may  prosecute  ejectment  for  t'-» 
lands  devised  during  the  penoeno'  of  pnA^*' 
proceedings.— Beer  v.  Plant  (Neb.)  348. 

Where  an  executrix  and  residuary  knw 

pave  a  bond  to  pay  debts  and  legacies,  an  l^ 
tion  by  a  creditor  against  her  held  not  MrreJ  ii 
limitation  until  six  years  after  the  giving 
such  bond.~Pyin  v.  Pym  (Wis.)  420. 

In  an  action  agniust  the  residuary  legi''^ 
on  a  claim  of  testator's  son  against  his 
evidence  of  declarations  by  testator  t«  hi.' 
wife  concerning  mon^  belongifife  to  the  tp>'*- 
tor  and  held  by  plaintiff  held  inadmisabli.' 
Pym  V.  Pym  (Wis.)  429. 

The  giving  of  a  bond  to  pay  debts  and  legatin 
by  an  executrix  and  residuarv  Ifgat(«.  »s  *^ 
thoriied  by  Rev.  St.  1898.  S  3795.  A«rW  not  i 
prevent  a  creditor  of  the  estate  from  snin; 
to  enforce  an  equitable  lien  on  testator'*  r»^' 
estate  for  payment  of  his  dalm.— Pym  v.  Fp 
(Wis.)  429. 

WITNESSES. 

See  "AfHdavits";   "Depositions";  "Evidence." 

Absence  as  ground  for  continuance,  see  "Crim- 
inal Law/'^J  10.  ^  . 

Attendance  before  grand  jury,  see  "vnuK 
Jury." 

Experts,  see  "Evidence,"  88  10-14. 
Fees  of,  as  costs,  see  "Costs,"  {  3. 
Harmless  error  bi  limiting  cross-examinauin. 

see  "Homicide,"  6  4. 
Indorsement  of  names  on  indictment,  see  »* 

dictment  and  Information,"  8  1. 
Instructions  as  to  credibility  of,  see  "CriniiDii 

Law,"  8  15. 
Opinions,  see  "Evidence/'  88  10-14. 
Separation  and  exclusion,  see  "Trial,"  8  2-, 
Testamentary  gnardians,  see  "Guardian  i" 

Ward,"  8  1. 

8  1>  Attendanoe,   production   of  4wt> 
ments,  and  oompeBaatloa. 

In  criminal  contempt  proceedings,  under  Ow 
Laws,  8  1098,  for  refusal  to  bring  books  berr>rr 
the  grand  jury,  the  practice  of  reqitlring  ■>■' 
mediate  obedience  to  the  order  of  the  conrt  H 
not  irregulsr;  section  10.009  providing  for  ^' 
terrogatories  and  time  to  answer  relatios  tv 
attachments  to  enforce  dvil  remediei.— !>  ^ 
Archer  (Mich.)  442. 
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